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LORD SALES (with whom Lord Reed, Lord Lloyd-Jones, Lord Burrows and Lord
Stephens agree):

1. This appeal is concerned with the effect of the Equality Act 2010 (“the Equality
Act”) in relation to the provision of community care services to disabled persons
pursuant to the Social Work (Scotland) Act 1968 (“the 1968 Act”) and the charges
made for such provision.

2. The appellant is Mrs Terri McCue, acting as guardian for her son, Andrew (“Mr
McCue”). Mr McCue is now 27 years old. He has Down’s Syndrome and lives with his
parents. He is disabled within the meaning of section 6 of the Equality Act. His
disability results in him being provided with community care services by the
respondent, Glasgow City Council (“the Council”). An issue has arisen regarding the
amount, if any, which the Council is entitled to charge Mr McCue for those services.

3. The appellant contends that, in calculating the charge for the services, the
Council has failed to make adequate deductions from Mr McCue'’s income which is
liable to be brought into the assessment of the charge to be levied. The appellant says
that the Council should have made greater deductions from Mr McCue'’s assessable
income in respect of certain disability related expenditure. This would have had the
effect that the charges levied by the Council for the services provided to Mr McCue
would have been reduced, leaving him with more of his income to spend as he
chooses. The appellant submits that in failing to make greater deductions for disability
related expenditure the Council discriminated unlawfully against Mr McCue on
grounds of his disability, within the meaning of section 15 of the Equality Act. She also
submits that in failing to make such greater deductions the Council acted in breach of
its duty under section 20 of the Equality Act, which required it to make reasonable
adjustments to take account of Mr McCue’s disability.

The 1968 Act

4. Section 12 of the 1968 Act, headed “General social welfare duties of local
authorities”, as amended, provides so far as relevant as follows:

“(1) It shall be the duty of every local authority to promote
social welfare by making available advice, guidance and
assistance on such a scale as may be appropriate for their
area, and in that behalf to make arrangements and to
provide or secure the provision of such facilities (including

the provision or arranging for the provision of residential and
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other establishments) as they may consider suitable and
adequate, and such assistance may, subject to subsections
(3) to (5) of this section, be given in kind or in cash to, or in
respect of, any relevant person.

(2) A person is a relevant person for the purposes of this
section if, not being less than eighteen years of age, he is in
need requiring assistance in kind or, in exceptional
circumstances constituting an emergency, in cash, where the
giving of assistance in either form would avoid the local
authority being caused greater expense in the giving of
assistance in another form, or where probable aggravation of
the person's need would cause greater expense to the local
authority on a later occasion.

(4) Assistance given in kind or in cash to, or in respect of,
persons under this section may be given unconditionally or
subject to such conditions as to the repayment of the
assistance, or of its value, whether in whole or in part, as the
local authority may consider reasonable having regard to the
means of the person receiving the assistance and to the
eligibility of the person for assistance from any other
statutory body.

5. Section 12A (as amended) imposes a duty on local authorities to assess needs.
So far as relevant, subsection (1) provides:

“(1) Subject to the provisions of this section, where it appears
to a local authority that any person for whom they are under
a duty or have a power to provide, or to secure the provision
of, community care services may be in need of any such
services, the authority—

(a) shall make an assessment of the needs of that person for
those services; and
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(b) shall then decide, having regard to the results of that
assessment, and taking account—

(i) if an adult carer provides, or intends to provide, care for
that person, of the care provided by that carer,

... [and]

(i) in so far as it is reasonable and practicable to do so, of the
views of the person whose needs are being

assessed (provided that there is a wish, or as the case may be
a capacity, to express a view),

whether the needs of the person being assessed call for the
provision of any such services.”

Section 5 of the Social Care (Self-directed Support) (Scotland) Act 2013 gives the
person provided with community care services under section 12(1A)(b) of the 1968 Act
certain rights to choose the form of support provided, but this does not affect the
issues which arise on this appeal.

6. Section 87 (as amended) gives local authorities power to charge for services
which they may provide under the 1968 Act. It provides in relevant part as follows:

“(1) ... a local authority providing a service under this Act ...
may recover such charge (if any) for it as they consider
reasonable.

(1A) If a person—

(a) avails himself of a service provided under this Act ...; and

(b) satisfies the authority providing the service that his means
are insufficient for it to be reasonably practicable for him to
pay for the service the amount which he would otherwise be
obliged to pay for it,
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the authority shall not require him to pay more for it than it
appears to them that it is practicable for him to pay.

(5) The Secretary of State may, with the consent of the
Treasury, make regulations for modifying or adjusting the
rates at which payments under this section are made, where
such a course appears to him to be justified, and any such
regulations may provide for the waiving of any such payment
in whole or in part in such circumstances as may be specified
in the regulations.”

7. Regulations have been made to specify certain sums which shall not be brought
into account when assessing the extent of a person’s income and assets which may be
available to pay a charge for services and accommodation under section 87. For
present purposes, it is sufficient to note that the regulations specify that a proportion
of the care element of the Disability Living Allowance to which Mr McCue is entitled
and the whole of the mobility element of that allowance must be disregarded when
assessing his available income.

The Equality Act

8. Section 4 of the Equality Act sets out protected characteristics for the purposes
of that Act. These include “disability”. Section 6(1) provides that a person has a
disability if (a) he has a physical or mental impairment, and (b) the impairment has a
substantial and long-term adverse effect on his ability to carry out normal day-to-day
activities. A reference to a disabled person is a reference to a person who has a
disability: section 6(2).

9. Section 29, headed “Provision of services, etc”, provides:

“(1) A person (a ‘service-provider’) concerned with the
provision of a service to the public or a section of the public
(for payment or not) must not discriminate against a person
requiring the service by not providing the person with the
service.
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(2) A service-provider (A) must not, in providing the service,
discriminate against a person (B)— (a) as to the terms on
which A provides the service to B; (b) by terminating the
provision of the service to B; (c) by subjecting B to any other
detriment.

(7) A duty to make reasonable adjustments applies to— (a) a
service-provider ...

10.  Section 15 provides:

“(1) A person (A) discriminates against a disabled person (B) if
— (a) A treats B unfavourably because of something arising in
consequence of B's disability, and (b) A cannot show that the
treatment is a proportionate means of achieving a legitimate
aim.

(2) Subsection (1) does not apply if A shows that A did not
know, and could not reasonably have been expected to
know, that B had the disability.”

11.  Section 20, headed “Duty to make adjustments”, so far as relevant, provides:

“(1) Where this Act imposes a duty to make reasonable
adjustments on a person, this section, sections 21 and 22 and
the applicable Schedule apply; and for those purposes, a
person on whom the duty is imposed is referred to as A.

(2) The duty comprises the following three requirements.

(3) The first requirement is a requirement, where a provision,
criterion or practice of A's puts a disabled person at a
substantial disadvantage in relation to a relevant matter in
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comparison with persons who are not disabled, to take such
steps as it is reasonable to have to take to avoid the
disadvantage.

(8) A reference in section 21 or 22 or an applicable Schedule
to the first, second or third requirement is to be construed in
accordance with this section.”

Subsection (13) provides that the applicable Schedule for the relevant part of the
Equality Act, relating to services and public functions, is Schedule 2.

12.  Section 21, headed “Failure to comply with duty”, provides:

“(1) A failure to comply with the first, second or third
requirement is a failure to comply with a duty to make
reasonable adjustments.

(2) A discriminates against a disabled person if A fails to
comply with that duty in relation to that person.

13.  Schedule 2 is brought into effect by section 31(9). Paragraph 1 of Schedule 2
provides that the schedule applies when a duty to make reasonable adjustments is
imposed on A by the relevant Part of the Act. Paragraph 2 provides in relevant part as
follows:

“(1) A must comply with the first, second and third
requirements.

(2) For the purposes of this paragraph, the reference
in section 20(3), (4) or (5) to a disabled person is to disabled
persons generally.
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(4) In relation to each requirement, the relevant matter is the
provision of the service, or the exercise of the function, by A.

(5) Being placed at a substantial disadvantage in relation to
the exercise of a function means—

(a) if a benefit is or may be conferred in the exercise of the
function, being placed at a substantial disadvantage in
relation to the conferment of the benefit, or

(b) if a person is or may be subjected to a detriment in the
exercise of the function, suffering an unreasonably adverse
experience when being subjected to the detriment.

The policy framework

14.  The Convention of Scottish Local Authorities (“COSLA”) has issued a National
Strategy and Guidance on Charges Applying to Social Care Support for people at home
(“the COSLA Guidance”). The argument on the appeal proceeded with reference to the
2022/2023 version of the COSLA Guidance, which it is understood was in substantially
similar terms in previous years. The COSLA Guidance recommends a common
approach for all Scottish local authorities in setting minimum income thresholds for
charging for community care services.

15.  The COSLA Guidance addresses disability related expenditure at paras 6.32-
6.35. It refers to section 87 of the 1968 Act and notes that according to that provision
charges must be both reasonable and practicable for an individual to pay. The
Guidance explains: “Understanding the associated additional daily living costs of living
with an illness or an impairment is essential to ensure charging levels meet this test.
Failure to take Disability Related Expenditure ... into account as part of the financial
assessment could result in charging levels which cause financial hardship and
undermine the right of people living with an illness or impairment to live
independently.” It enjoins local authorities to be proactive in considering disregarding
income, when working out an individual’s means available to meet charges (which |
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will call their “available means”), “where additional expenditure is incurred by a
supported person as a result of living as a disabled person” and to ensure that people
are encouraged to provide information relating to such expenditure. At para 6.34 a
non-exhaustive list of examples is given, including items such as “additional heating

requirements”, “specialist clothing” and “additional bedding”. It is pointed out (para
6.35) that costs to be disregarded in this way “will vary on a person by person basis.”

16. Inlight of, and with a view to complying with, the COSLA Guidance, the Council
has promulgated a document entitled “Social Work Services: Social Care Charging
Policy” (“the policy document”). This is updated from time to time, but retains the
same basic format. The policy document is concerned with charging for non-residential
services. It explains the legislative background to charges levied in relation to the
provision of such services and describes the services to which service user
contributions apply and minimum income thresholds and taper arrangements.

17.  The policy document follows the approach proposed in the COSLA Guidance and
sets out minimum income thresholds for each year. It explains in section 8 that the
Council determines the amount of disposable income in excess of those thresholds
which will be taken into account when determining the level of the charges it will levy
from service users. The level of charges is determined by the application of a taper
formula in the policy document, which establishes how the cost of provision of services
is to be shared between the individual in receipt of them (to the extent their available
income is above the minimum threshold) and the Council.

18.  Section 12 of the policy document is headed “Income to be disregarded”. It
explains the principles the Council follows when making an assessment of the income
of the recipient of services which is available to be taken into account in setting the
charge to be levied for the provision of those services. The only relevant part of this for
present purposes is the statement in para 12.2 that “Consideration will be given to
representations to take into account other specific costs of living, eg in relation to
disability related expenditure.” Accordingly, in line with the COSLA Guidance, persons
involved in the charging assessment process, to whom the policy document is
provided, are encouraged to provide information about disability related expenditure.
It is left to the judgment of the relevant Council officials whether, in applying the test
in section 87, any particular item of expenditure which is claimed to be disability
related expenditure is of a character and amount as will reduce the available means of
an individual subject to assessment so as to affect what is “reasonably practicable for
him to pay for the service” (subsection (1A)).
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The factual background

19.  Over many years, the Council has assessed Mr McCue as having needs which
require the provision of community care services under section 12A of the 1968 Act.
The Council has put in place a support plan which provides Mr McCue with non-
personal care between 9 am and 3 pm during weekdays at certain locations outside
the home. The current version of the support plan includes provision of various
activities for Mr McCue to participate in together with support to enable him to do so.
It also includes periods of respite care to provide short breaks for carers. The appellant
accepts that the support plan is adequate to meet those of Mr McCue’s needs as a
disabled person which the Council is under a duty to meet pursuant to sections 12 and
12A of the 1968 Act.

20.  Under section 87 of the 1968 Act the Council has assessed Mr McCue’s means
and levied charges for the community care services it provides under the support plan,
in the light of information about his disability related expenditure which the appellant
has provided. The present appeal is concerned with the calculation of Mr McCue’s
means which are available to meet such charges and, consequently, with the amount
of those charges.

21.  Mr McCue is in receipt of income by way of various social security payments to
which he is entitled. This income is in excess of the minimum income threshold applied
by the Council. Mr McCue has accordingly potentially been liable to assessment by the
Council that he should be subject to a charge for the community care services provided
to him, so that the cost of those services is shared between him and the public purse.
However, over several years, starting in 2012, the appellant has made representations
to the Council on Mr McCue'’s behalf that he has to bear various items of disability
related expenditure which ought to be deducted from the amount of his available
means to be brought into account by the Council when assessing the amount which he
is charged for the provision of the services.

22.  Save to a small extent, the Council has not been persuaded by the appellant’s
representations and has not made the deductions from Mr McCue’s available means
which the appellant has requested. The effect of this has been that the amount of Mr
McCue’s assessed available means is greater, with the result that he has been charged
a higher amount for the provision of the community care services to him than would
otherwise have been the case. It is the Council’s decision not to accept the appellant’s
representations regarding Mr McCue’s disability related expenditure, with the
consequence that it has continued to charge him at the higher amount for the
provision of the services, which is the subject of the appellant’s complaint on his behalf
in these proceedings.
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23.  After a lengthy period of debate and disagreement, the present dispute
crystallised in relation to the Council’s assessment of the charge due from Mr McCue in
the period from 2015. The Council assessed the charge due at £28.07 per week.By a
letter dated 6 March 2015 the appellant sought a decision from the Council that
certain items of expenditure by Mr McCue should be classed as disability related
expenditure and therefore treated as a deduction from Mr McCue’s available means
for the purposes of assessment of the charge. The Council decided, however, that the
items should not be deducted. By letter dated 1 May 2015 the appellant requested
reconsideration of this decision.

24.  The appellant set out her then estimate of the additional costs that Mr McCue
faces by reason of his disability: gas and electricity at £45 per 4 week period, for
increased heating and lighting because he needs the house heated to a higher
temperature than most people and spends more time at home because of his
disability; petrol at £60 per 4 week period for his additional transport needs due to his
disability, to get to college, clubs, hospital appointments, doctor’s appointments,
opticians and supported work placements; laundry of clothes and bedding at £67.98
per 4 week period as an additional cost due to creams being applied to manage a
dermatological condition; replacement of clothing and bedding averaged out at £20
per 4 week period as another additional cost due to the effect of the creams;
alterations of clothes averaged out at £10 per 4 week period due to off-the-peg
clothing not fitting him; additional cost of the replacement of footwear averaged out at
£15 per 4 week period due to wear and tear arising from his hypermobility and gait
associated with his disability; cost of £80 per 4 week period for attendance at
specialised clubs for social activities appropriate for his disability; cost of £25 per 4
week period for a support worker to attend music concerts with Mr McCue, to enable
him to engage in this as a social activity; and cost of £40 per 4 week period for
repayment of a debt for services incurred due to Mr McCue’s disability. The appellant
contended that taking all these additional costs into account had the effect that Mr
McCue’s available means would be reduced to such an extent that the Council should
not be levying any charge under section 87 of the 1968 Act in respect of the services it
provided to him.

25.  The Council reconsidered the appellant’s request. By a letter dated 28 May 2015
it informed the appellant that it accepted that it was appropriate to make a deduction
of £6.25 per week for clothing alterations and additional footwear costs, but otherwise
it considered that the other expenditure should be met from Mr McCue’s income. The
result was that the charge which was Mr McCue’s assessed contribution to the services
provided was reduced to £21.82 per week (rising thereafter to £22.21 for the next
period of assessment). The Council informed the appellant that if she was dissatisfied
with its decision, she could complain to the Scottish Public Services Ombudsman (“the
Ombudsman”).
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26. The appellant renewed her complaints to the Council. The Council affirmed its
decision. Apart from the expenditure of £6.25 referred to above, which the Council
accepted was disability related expenditure in the sense relevant for the purposes of
the application of section 87 of the 1968 Act, the Council assessed the other elements
of expense to be concerned with the repayment of a debt not sufficiently connected
with Mr McCue'’s disability or the payment of ordinary living expenses. The appellant
remained dissatisfied, so in February 2016 the Council convened a complaints review
committee of independent persons. The committee rejected the appellant’s
complaints and found that the level of financial support by the Council for the
community care services provided to Mr McCue was equitable and adequate to Mr
McCue’s needs.

27.  Mr McCue, acting by the appellant, refused to pay the charge assessed by the
Council. Instead, the appellant sought legal advice and made a further complaint to the
Council, protesting that Mr McCue’s available means should have been reduced by
more than £6.25 per week and maintaining that as a result he should not have been
subject to any charge at all. The appellant provided further information about Mr
McCue’s expenditure. The Council agreed to make a further assessment decision
regarding the charge which Mr McCue was required to pay. By its further decision
letter dated 10 July 2017, the Council affirmed its previous assessment of Mr McCue’s
available means and, consequent upon that assessment, of the charges he should pay.
In the Council’s assessment, the other items of expenditure which the appellant
claimed should be deducted from Mr McCue’s available means were not “essential or
necessary expenditures related to disability such that application of discretion is
warranted in the circumstances”. The Council again referred to the possibility of a
complaint to the Ombudsman and also to judicial review. However, no complaint was
made to the Ombudsman.

28.  Mr McCue, acting by the appellant, again refused to pay the charges. The
dispute continued. By letter dated 11 June 2018 the appellant provided further
information about Mr McCue'’s disability related expenditure and asked that this be
taken into account “in compliance with the Equality Act 2010” when calculating what,
if any, charges Mr McCue was due to pay. The information provided included details of
the charges for attending various social clubs (together with the costs of petrol for
transporting Mr McCue to them) and for a pilgrimage to Lourdes and the cost of an
additional ticket to music concerts for a person to accompany Mr McCue to enable him
to attend. The Council’s assessment, as notified by letter dated 14 August 2018,
remained essentially unchanged. It set out its calculation of the charge due from Mr
McCue based on his welfare benefits entitlements (Employment Support Allowance
and Disability Living Allowance) totalling £272.50 per week, from which were deducted
relevant elements of his Disability Living Allowance plus £6.25 for “Clothing/Footwear
(DRE [disability related expenditure]).” The amount remaining after application of the
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minimum income threshold of £136 was £42.20, to which the relevant taper set out in
the policy document was applied. This left the charge which the Council assessed Mr
McCue should pay as £21.10. The Council maintained that Mr McCue'’s support plan
provided meaningful day opportunities and community engagement for Mr McCue and
short breaks for his carers, and that the choice to spend money on “participation in
additional activities and or socialisation opportunities” was a matter of discretionary
choice for the appellant and her husband, as Mr McCue'’s guardians. In other words,
the Council did not regard the cost of such additional activities as reductions in Mr
McCue’s available means in a way which meant that, to the extent that such cost was
incurred, it would not be reasonably practicable for him to make a financial
contribution to the provision of services to him by the Council within the meaning of
section 87(1A) of the 1968 Act.

29. By letter dated 4 September 2018 from Mr Mike Dailly, the solicitor acting for
the appellant and Mr McCue, Mr Dailly notified the Council of a further complaint from
the appellant, on the same lines as previously. Mr Dailly referred to section 87(1A) of
the 1968 Act and complained that the Council’s assessment of the charge which Mr
McCue was due to pay was unlawful and unreasonable because the Council had not
explained why Mr McCue’s additional bedding costs “due to creams being applied
because of his disability” and additional ironing costs had not been treated as
deductions; it had not deducted the costs of Mr McCue’s attendance at evening social
clubs (and associated transport costs), nor the additional costs for Mr McCue to have
holidays with support, even though these were “normal and reasonable expenditure
for Mr McCue to have independent living”; and complaining that the Council’s policy
document and charging decision were unlawful because they discriminated against Mr
McCue by reason of his disability, within the meaning of sections 15 and 20 of the
Equality Act.

30. The appellant received no substantive response from the Council. In May 2019
the appellant commenced judicial review proceedings against the Council, claiming
that the Council’s policy document and charging decision were unlawful because they
discriminated against Mr McCue by reason of his disability, contrary to sections 15, 20
and 21 of the Equality Act. These proceedings have therefore been concerned with the
application of those provisions of the Equality Act.

31. The appellant did not claim that the Council’s charging decision was irrational or
in any way unlawful on general public law grounds separate from the application of the
Equality Act. As a result, the Council was not called on to file evidence to defend or
explain the way in which it assessed the sum due from Mr McCue as a charge pursuant
to section 87 of the 1968 Act.
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32. Instead, in answer to factual averments made by the appellant regarding Mr
McCue’s income and his expenditure on various items referred to above such as
specialist clubs, attendance of a supporter at music concerts and the cost of additional
bedding required to accommodate replacing sheets more frequently than a non-
disabled person due to Mr McCue's use of medical creams, the Council pleaded its
general position in summary terms. The Council referred to the letters it had written
(see above), and said that it “rejected items of DRE [disability related expenditure] for
one of three reasons. Firstly, items were rejected because they do not relate to
disability. Secondly, items were rejected because, whilst relating to disability, Andrew
McCue receives a benefit to meet the cost in question. Thirdly, items were rejected
because they represented discretionary spending and were not necessary to meet the
assessed need.” The Council denied that it discriminated against Mr McCue on grounds
of his disability, within the meaning of the provisions of the Equality Act relied on. It
also maintained that the appellant should have pursued an alternative remedy by
complaining to the Ombudsman, rather than bringing judicial review proceedings.

33. However, after proceedings were commenced, the Council did adjust its
position in one respect. The evidence filed by the appellant in support of the judicial
review claim included an article by a medical expert which explained how a skin
condition of the kind suffered by Mr McCue, for which he uses special cream, is related
to Down’s Syndrome. This had not been provided to the Council previously. In the light
of this new evidence, in October 2019 the Council reviewed the calculation of the
charge due and decided that the appellant had now established to its satisfaction that
the use of the cream was related to Mr McCue’s disability (Down’s Syndrome) in the
relevant sense and that therefore the cost of additional laundry at £2.50 per week
incurred to deal with soiling from the cream should also be deducted from his available
means as relevant disability related expenditure in the same way as the amount of
£6.25 previously deducted.

The decisions of the courts below

34. Inthe Court of Session (Outer House), Lady Wolffe dismissed the appellant’s
claim. Her primary reason was that she accepted the Council’s submission that the
appellant had a suitable alternative remedy in the form of an application to the
Ombudsman which she should have pursued. In due course, the Inner House (Second
Division) disagreed with the judge on this point. There has been no appeal against that
part of the Inner House’s judgment and it is not necessary to say anything more about
this.

35. However, Lady Wolffe also gave reasons why she would in any event have
dismissed the appellant’s claim on the merits: [2019] CSOH 109; 2020 SLT 41. She
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noted that the appellant did not challenge the appropriateness and sufficiency of the
Council’s support plan for Mr McCue and said that this concession undermined the
appellant’s case on the merits. In the judge’s view (para 25), in the relevant statutory
context disability related expenditure “means the additional expenditure incurred as a
consequence of disability and used to meet the assessed needs of the individual in
receipt of social care” (emphasis in original). Since it was accepted that the support
plan fully met Mr McCue’s assessed needs, the judge considered that the additional
items of expense claimed by the appellant on behalf of Mr McCue could not qualify as
disability related expenditure in any relevant sense. The provisions of the Equality Act
relied on by the appellant did not affect the lawfulness of what the Council had done.

36. The Inner House (Lady Dorrian, as Lord Justice Clerk, Lord Glennie and Lord
Pentland) dismissed the appellant’s appeal on the merits: [2020] CSIH 51; 2021 SC 107.
The appellant’s complaint under the Equality Act was directed against the policy
document, on the grounds that it failed to set out a policy which positively protected
Mr McCue from having his income reduced by reason of expenditure he incurred in
order to have a reasonably normal life, correcting the effects of his disability so far as
possible. In the view of the Inner House, however, the policy document was not
discriminatory, in breach of the Equality Act. The appellant’s argument improperly
sought to rely on the Equality Act to require payment of sums claimed as disability
related expenditure independently of the statutory obligations of the Council under
the 1968 Act, and hence divorced the power to levy a charge under section 87 of that
Act from the proper context of the Council’s obligations under that Act. In the
judgment of the Inner House (para 51), the purpose of the statement in para 12.2 of
the policy document against which the appellant’s challenge was brought (para 18
above) was to enable the Council to discharge the obligations imposed by the Equality
Act in respect of a person like Mr McCue who requires community care: “It does so by
recognising that notwithstanding that there has been an assessment of his needs (and
in this case one which is accepted as being sufficient for [Mr McCue’s] needs), there
may be some essential disability related expenditure associated with those needs
which may have been overlooked or otherwise slipped through the net. The effect of
the [Equality Act] is not to create some entirely different obligation on the [Council] to
pay for disability related expenditure which does not relate to the services provided by
them under the 1968 Act”.

37. On behalf of Mr McCue, the appellant now appeals to this court.

The parties’ submissions

38. Onthe appeal, the appellant’s case continues to be based, as it was below, on
section 15 and section 20 (read with section 21) of the Equality Act. However, the
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submissions on each side have been modified to a degree. Mr Dailly, who appeared for
the appellant on the appeal as he did below, focused the appellant’s challenge not only
on para 12.2 of the policy document but also on the statement in the Council’s
pleading (para 32 above), which he submitted constituted a policy, criterion or practice
of the Council which failed to comply with its duty not to discriminate on grounds of
disability, within the meaning of sections 15 and 20 of the Equality Act.

39.  Mr Dailly relied on grounds of appeal which for present purposes can be
conveniently grouped together and summarised as follows:

(i) The courts below were wrong to hold that Mr McCue’s disability related
expenditure for the purposes of calculation of his available income is only
relevant in so far as it relates to his needs as assessed by the Council when
deciding what services should be provided in the support plan.

(ii) In terms of section 20 of the Equality Act, the Council applied a provision,
criterion or practice (“PCP”) which put Mr McCue at a substantial disadvantage
in relation to its charging policy in comparison with persons who are not
disabled. The relevant PCP was the approach which the Council set out in its
pleading. The appellant had provided evidence of living expenses which Mr
McCue had paid to meet his additional costs as a disabled person, which placed
him at a substantial disadvantage to a non-disabled person who did not have
disability related expenditure when it came to the Council’s charging policy for
community care services. Pursuant to section 20(3) the Council had to take such
steps as is reasonable to take to avoid the disadvantage, but it had failed to do
this. The support plan for Mr McCue only covers provision of community care
services on weekdays, from 9am to 3pm, ie for 30 hours per week; however, the
effects of Mr McCue'’s disability are not part-time in this way, but apply all the
time (ie for 168 hours per week) and the disability related expenditure he incurs
to deal with those effects similarly cannot be confined to the 30 hours a week
covered by the support plan. The Council was therefore obliged pursuant to
section 15 or section 20 of the Equality Act to take into account all the disability
related expenditure on which Mr McCue relied, and for which he provided
evidence, as deductions when assessing his available means and the charges
due from him under section 87 of the 1968 Act.

(iii)  The judge and the Inner House were wrong to hold that the additional

expenditure which the appellant asked to be deducted in the assessment of Mr

McCue’s available income did not qualify as disability related expenditure. Mr

McCue incurred the extra costs of attending specialist clubs as his only form of

social activity in the evenings and at weekends; he incurred the extra cost of
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40.

petrol in being driven to such clubs because he was unable to travel on his own
or on public transport because of his Down’s Syndrome; he incurred extra costs
for bedding because of a skin condition related to his disability (an element of
expenditure now accepted by the Council as an appropriate deduction from Mr
McCue’s available means); he incurred the extra costs of a support worker
attending events because he was unable to go on his own because of his
disability; and he incurred additional costs for washing and ironing clothes
because he could not do this himself. The Inner House “erred in its definition of
[disability related expenditure] as only being relevant if it were ‘essential’ or
non-discretionary expenditure.”

(iv)  Itis not open to the Council at this stage to seek to defend its treatment
of Mr McCue as a proportionate means of achieving a legitimate aim, because
such a defence was not pleaded, no evidence was adduced by the Council in
support of it, it was not argued in the courts below and was not the basis of the
decisions they reached.

Miss Ruth Crawford KC, for the Council, submits:

(i) As regards section 15 of the Equality Act, the relevant treatment is the
application of the Council’s policy in the policy document and the availability of
a deduction representing disability related expenditure from the otherwise
chargeable amount (ie Mr McCue’s available means) in the calculation of the
charge to Mr McCue for the community care services provided under the 1968
Act. The treatment is not in any sense unfavourable. It is to bestow upon Mr
McCue the benefit of exempting disability related expenditure from the
assessment of his available means, which is a benefit brought about only by the
policy and is only a benefit for disabled persons. It is a policy to benefit disabled
persons by contrast with non-disabled persons. The appellant’s complaint is
that the benefit bestowed pursuant to the policy does not go far enough, and
that greater benefits should have been bestowed by allowing more generous
deductions of expenditure in the assessment of Mr McCue’s available means.
But section 15 does not support such a claim: see Trustees of Swansea
University Pension and Assurance Scheme v Williams [2018] UKSC 65; [2019] 1
WLR 93 (“Swansea University Trustees”).

(ii) Even if the relevant treatment was unfavourable, it did not arise in

consequence of disability, and for this reason also it does not offend against

section 15. Mr McCue’s disability needs are met, including in relation to

participation in suitable activities, by the support plan put in place by the

Council. Expenditure on items such as concert tickets does not arise as a
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consequence of an unmet disability need, but as a result of a choice by the
appellant.

(iii)  Further and in the alternative, even if there has been discrimination as a
result of the Council’s treatment of Mr McCue, it can be justified as a
proportionate means of achieving a legitimate aim in the public interest. The
Council’s approach is a proportionate assessment when spending limited public
funds on social services. It should not have to expend public funds to subsidise
discretionary spending choices where the expenditure is not required to meet a
need arising from Mr McCue’s disability.

(iv)  Asregards section 20 of the Equality Act, the fact that there has been no
unfavourable treatment under section 15 means that there has been no
“disadvantage” within the meaning of section 20(3).

(v) In any event, the policy document sets out the relevant PCP. Any
“substantial disadvantage” that arises on the application of a charge to a
disabled person under section 87 of the 1968 Act is addressed by para 12.2 of
the policy document, which provides for deductions for disability related
expenditure.

(vi)  Further and in the alternative, in assessing whether the Council took such
steps as it was reasonable to take to avoid any relevant disadvantage, the policy
document (which allowed for deduction of disability related expenditure when
assessing Mr McCue’s available means) and its application were reasonable,
having regard to the points mentioned at (iii) above and in the light of the
guidance in the Code of Practice on services, public functions and associations
(2011) promulgated by the Equality and Human Rights Commission pursuant to
the Equality Act, in particular at para 7.30.

Analysis

41.

(1) The operation of section 87 of the 1968 Act

A local authority may be under a duty under the 1968 Act to provide community

care services to a range of people for various reasons. Disabled persons are a subset of
the general class of persons who may be eligible to receive services under the 1968

Act.
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42.  Where a local authority provides services under the 1968 Act, then by virtue of
section 87(1) it has a discretion whether to charge the recipient for such services. It
“may” recover such charge “as they consider reasonable”. Under this provision, it is
left to the judgment of the local authority whether a charge should be made and, if it
is, what the reasonable amount to be charged should be. To make such an assessment,
the local authority has to take into account the public funds available to it (for paying
for services provided to the individual and other persons under the 1968 Act and to
meet other calls on its resources) and the income and capital of the individual subject
to assessment. In making its assessment, the local authority is subject to the usual
general obligations arising under public law, including to act fairly and rationally, to
have regard to relevant considerations and to ignore irrelevant considerations.

43. By virtue of section 87(1A) the local authority is subject to a further specific
constraint. If the individual subject to assessment “satisfies the authority” that his
means (ie taking account of his income and any capital resources) “are insufficient for
it to be reasonably practicable for him to pay” the amount which would otherwise be
due, then the authority may not charge more “than it appears to them that it is
practicable for him to pay.” According to this provision, it is the local authority which
has the function of forming a judgment whether the individual’s means are insufficient
to the extent that it is not “practicable” for the individual to pay for the services
provided. The onus is on the individual to satisfy the local authority of this. In forming
the relevant evaluative judgement required, the local authority is again subject to the
usual general obligations arising under public law.

44,  Although the phrase “disability related expenditure” is used in the COSLA
Guidance, the policy document and the correspondence between the parties, it should
be emphasised that it is not a statutory term. Rather, it is a term used in the COSLA
Guidance, the policy document and the Council’s letters to indicate when expenditure
incurred by an individual is so unavoidably imposed on him as a result of his disability
that the local authority making the relevant assessments under section 87(1) and (1A)
will judge that such expenditure should be regarded as reducing his available income
and capital in the sense that, to that extent, it is not reasonably practicable for him to
use the resources required to meet that expenditure to pay the local authority for the
community care services provided to him under the 1968 Act.

45. At points in his submissions Mr Dailly referred to “disability related
expenditure” as if it were a statutory term to be applied as such. Hence he pointed out
that the items of Mr McCue’s expenditure, as to which there is a dispute whether they
should be deducted from his available means, can indeed be described as being
related to his disability. For instance, if Mr McCue wishes to go to a music concert, his
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disability means that he has to be accompanied by another person so the expenditure
on a ticket for that person is expenditure related to his disability.

46. However, that is not the proper way of framing the question to be asked when
analysing the Council’s legal obligations under section 87. The relevant question,
having regard to subsection (1A), is whether the Council is satisfied that Mr McCue, by
his expenditure on the various items in dispute, has shown that his means are
insufficient for it to be reasonably practicable for him to pay for the community care
services provided to him by the Council, such that it is not “practicable” for him to pay
a charge calculated without deduction of those items. As already mentioned, the
appellant does not contend on this appeal that the Council acted irrationally or in any
way unlawfully, according to the usual general obligations arising under public law,
when deciding that it was not so satisfied.

47.  Arelated suggestion by Mr Dailly was that the Council could not properly assess
welfare benefits paid to Mr McCue to help him to live an independent life despite his
disability as being available to meet a charge for the community care services provided
by the Council, in the sense that it would be reasonably practicable for him to have
recourse to such sums within the meaning of section 87(1A). To require Mr McCue to
use part of those benefits to pay for the services provided by the Council would
undermine that objective.

48.  However, no such limit is imposed on a local authority’s power of assessment
under section 87. A local authority is entitled to have regard to the means of the
individual subject to assessment, howsoever arising, when making the evaluative
judgment required under that provision. The welfare benefits paid to Mr McCue leave
him, and his guardians, with the discretion to choose how they are spent, and the
Council was entitled to take account of those benefits and that element of discretion
when deciding (under section 87(1)) what charge it was reasonable for Mr McCue to
pay for the services provided to him and whether (under section 87(1A)) it was
“practicable for him to pay” that charge.

49.  Notwithstanding these points, the analysis above shows that Mr Dailly is correct
in his submission that Lady Wolffe erred at para 25 of her judgment (para 35 above). In
the context of applying section 87 it is wrong to say that disability related expenditure
has to be expenditure used to meet the needs of the individual as assessed by a local
authority under sections 12 and 12A of the 1968 Act. On the contrary, expenditure
may be related to disability in the relevant sense if it is used to meet other needs of
the individual arising by reason of his disability, so long as those needs are so pressing
that the relevant local authority assesses (or should assess) that expenditure to meet
them has the effect that, to that extent, the individual’s means are reduced below
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what it would otherwise be practicable for him to pay as a charge for the services
provided by the authority.

50. Itis not clear to me that the Inner House made the same error at para 51 of its
judgment (para 36 above). However, it can be said that it was not entirely precise in
the way it expressed itself and it is possible to read that paragraph as perhaps limiting
the concept of disability related expenditure in the same way as the judge. It should be
pointed out that, if so read, this would be mistaken.

51.  Whatis clear is that the Council has not adopted any such mistaken approach to
the concept of disability related expenditure. The deductions of £6.25 and £2.50 from
Mr McCue’s available means (paras 25 and 33 above) were in respect of expenditure
to meet needs different from and additional to those assessed by the Council under
sections 12 and 12A of the 1968 Act, in respect of which it provided the community
care services set out in the support plan.

52.  Asregards the remaining disputed items of disability related expenditure by Mr
McCue, the Council’s assessment under section 87 is that they have not reduced his
means in such a way that, to the extent they have been incurred, it would not be
practicable for him to pay the charge imposed by the Council for the provision of
services.

53. In addition to the usual general obligations arising under public law referred to
above, in acting pursuant to sections 12, 12A and 87 of the 1968 Act a local authority is
subject to applicable obligations arising under the Equality Act. The questions on this
appeal are whether the Council has acted in breach of obligations arising by virtue of
section 15 and section 20 of the Equality Act, to which | now turn.

(2) Section 15 of the Equality Act

54. By reason of his Down’s Syndrome, Mr McCue is a disabled person for the
purposes of application of section 15. The principal question which arises under
section 15 is whether the Council has treated Mr McCue “unfavourably” because of
something arising in consequence of his disability: subsection (1)(a).

55. Itisinherentin section 15(1)(a) that, to determine whether there has been
unfavourable treatment arising in consequence of the complainant’s disability, a
comparison has to be made between two states of affairs: what has happened to the
complainant in fact and what would have happened to him in a counterfactual world
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without the treatment alleged to have been unfavourable. In some circumstances, this
may involve a relatively straightforward exercise to compare what has happened with
what would have happened in the ordinary course of events if the defendant had not
reacted to the complainant’s disability in a particular way. For example, if a defendant
is looking to recruit an employee and it appears it would have recruited the
complainant but decided not to by reason of his disability, relevant unfavourable
treatment arising in consequence of the complainant’s disability would be established.
It is not necessary to identify a non-disabled comparator to find that there has been
unfavourable treatment, but it may assist a complainant to do so, as a means of
showing that the treatment he has been subjected to was unfavourable and that it
occurred because of something arising in consequence of his disability. As Elias LJ
explained in Griffiths v Secretary of State for Work and Pensions [2015] EWCA Civ 1265;
[2017] ICR 160 (“Griffiths”), para 55, the formulation in section 15, by contrast with
previous law, removes the need for a comparator, “although a comparison may well in
many cases cast light on the question whether the treatment is unfavourable.”

56. However, in some cases the application of the test in section 15(1)(a) is not so
straightforward. In the Swansea University Trustees case the complaint related to an
employer’s pension scheme under which employees who retired due to ill-health were
entitled to take their accrued pension benefits immediately, calculated by reference to
the salary they were receiving on their actual retirement date. The claimant brought a
claim of disability discrimination against the trustees of the scheme and the employer
relying on section 15, contending that the scheme was inherently discriminatory in
that, because he had a progressive illness and had been able to work only part-time
immediately before his early retirement, his rights to early receipt of his pension had
been based on part-time pay, whereas if he had not been ill he would have continued
to work full time. He maintained that he had been treated “unfavourably” within the
meaning of section 15(1)(a) as a consequence of his disability and that that treatment
was not justified within section 15(1)(b). His claim failed.

57.  This court held that section 15 does not depend on a comparison with a non-
disabled person, but instead raises two simple questions of fact: “what was the
relevant treatment and was it unfavourable to the claimant?”: para 12, per Lord
Carnwath. The relevant treatment, so far as concerned the claimant, was the award of
a pension, and there was nothing intrinsically unfavourable about that: para 28. The
only basis on which he was entitled to any pension award at the relevant time (ie on
his retirement through ill-health) was by reason of his disability, since, if he had been
able to work full time, he would have had no immediate right to a pension at all.
Accordingly, the award of a pension of that amount and at that time was not
“unfavourable” for the purposes of section 15. At para 17 Lord Carnwath quoted with
evident approval a passage in the judgment by Langstaff J in the Employment Appeal
Tribunal, where he said “treatment which is advantageous cannot be said to be
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‘unfavourable’ merely because it is thought it could have been more advantageous, or,
put the other way round, because it is insufficiently advantageous.”

58. In my view, the relevant treatment in the present case is the Council’s
application of section 87 of the 1968 Act in deciding that Mr McCue should be charged
something for the services provided to him (subsection (1)) and its evaluation as to
what deductions should be made in calculating Mr McCue’s available means and what
sum it was practicable for Mr McCue to pay (subsection (1A)).

59.  The Council provides community care services to a wide range of persons, some
of whom are disabled and some are not. It is clear from the policy document (and it is
not suggested otherwise) that the Council charges both disabled and non-disabled
persons according to the same basic scheme as set out in the document and that it
applies section 87 of the 1968 Act to disabled and non-disabled persons alike. In both
cases, an individual subject to assessment may be subject to practically unavoidable
financial pressures for a variety of reasons (eg the need to heat their residence at a
reasonable level or the need to carry out indispensable repairs at their own cost to
make it weather-proof) which mean that it is not reasonably practicable for them to
use the part of their means required to meet such pressures in order to pay a charge to
the local authority providing them with community care services under the 1968 Act.

60. The COSLA Guidance (which the Council states it follows) and the policy
document both make it clear that in applying section 87(1A) in the case of disabled
persons the Council is willing to consider whether disability related expenditure should
be deducted on the same basis when calculating a disabled individual’s available
means and what charge it is practicable for them to pay. This is an extension of the
Council’s general approach under section 87 in order to take account of an additional
category of practically unavoidable costs which the disabled individual may have to
bear, over and above those which non-disabled persons have to bear. Accordingly, this
aspect of the Council’s approach to the application of section 87 cannot be regarded as
unfavourable to disabled persons. On the contrary, it is favourable to them, since it
allows for a greater range of possible deductions to be made in calculating their
available means when the Council assesses the charge which it is practicable for them
to pay.

61. It can thus be seen that the true nature of the appellant’s complaint under

section 15 is that this aspect of the treatment to which Mr McCue is subject is not

generous enough, although it benefits persons with disabilities. The appellant’s

submission is that the Council should have been more generous (to Mr McCue) in

deciding the extent of the deductions from his available means by reason of his

disability related expenditure. But as noted above, the appellant has no case that the
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Council has failed properly to apply section 87(1) and (1A) in accordance with their
terms and in accordance with its usual general public law obligations. The Council has
followed the same approach in applying section 87 as it has adopted in relation to all
persons in receipt of community care services provided by it, with appropriate
modification in Mr McCue’s favour to take account of additional practically
unavoidable financial pressures to which he is subject by reason of his disability. As
made clear in the Swansea University Trustees case the failure of the Council to apply
section 87 in a more generous way, beyond the favourable treatment for Mr McCue as
a disabled person already built into its approach, does not constitute unfavourable
treatment for the purposes of section 15(1)(a).

62. |would add, however, that | do not accept a wider submission made by Miss
Crawford for the Council, to the effect that just because there is a favourable feature
for disabled persons in the Council’s approach to the application of section 87, this in
itself necessarily rules out any possibility of a claim of unlawful discrimination on
grounds of disability under section 15. This is not sustainable as a general proposition.
The overall policy or approach adopted by a defendant may establish a normal
standard of conferral of benefits from which it might be possible to identify a
departure adverse to disabled persons, even though they receive benefits under the
policy or approach so that it can be said that, in a certain sense, they are complaining
that the policy is not favourable enough for them. It would then be possible for them
to rely on the basic comparative exercise referred to in para 55 above, referring to the
general context created by the overall policy or approach itself. So, for example, if the
appellant had been able to show that in its approach to section 87 the Council applied
a stricter standard before allowing deductions for disability related expenditure than it
applied before allowing deductions for other forms of necessary expenditure which
might be incurred by both disabled and non-disabled people, it would have been
possible to argue that Mr McCue had been treated unfavourably because of something
arising in consequence of his disability. But this was not the case presented by the
appellant.

63.  For the reasons given above, which are different from those given by the courts
below, | would dismiss the appellant’s ground of appeal founded on section 15 of the
Equality Act. It is not necessary to examine whether the Council is entitled at this stage
to raise the proportionality defence under section 15(1)(b) and whether any such
defence could be made out.

(3) Section 20 of the Equality Act: duty to make adjustments

64. In providing community care services to Mr McCue, the Council is acting within
the scope of Part 3 of the Equality Act, so Schedule 2 to that Act applies: see section
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20(13). The Council is subject to a duty to make reasonable adjustments in accordance
with section 20.

65.  For the appellant’s complaint based on section 20 she seeks to rely on the first
requirement comprised within the duty, as set out in section 20(3) (see para 11 above).
The appellant has to show that a PCP of the Council puts Mr McCue at a substantial
disadvantage in relation to a relevant matter in comparison with persons who are not
disabled, in order to be able to say that it must take reasonable steps to avoid the
disadvantage.

66.  Miss Crawford submitted that, if this court were to conclude that the
appellant’s case under section 15 of the Equality Act failed, it must follow that her case
based on section 20(3) also fails. | do not agree. The two provisions are different. They
use distinct concepts which have to be applied according to their terms. Even if (as |
would hold) the Council has not discriminated against Mr McCue on grounds of his
disability within the meaning of section 15, it remains open to the appellant to contend
that it has discriminated against him within the meaning of section 20 by failing to
make reasonable adjustments when subject to a duty to do so pursuant to subsection
(3). Although not depending on identification of a comparator as such, but on a
notional comparable state of affairs, section 15 can be said to involve a form of direct
discrimination. By contrast, section 20(3) is capable of applying both in relation to
forms of direct discrimination (since a PCP may discriminate directly against disabled
people) and in relation to forms of indirect discrimination such as may arise from the
application of a PCP which is apparently neutral in form with general application to
disabled and non-disabled persons alike, where that application produces a particular
degree of detriment for a disabled person which ought to be corrected.

67. In Griffiths Elias LJ captured this feature of section 20 when, at para 58, he
distinguished it from a provision establishing a test of direct discrimination, observing
that this involved a different form of comparative exercise, and noted that “[t]he fact
that [the disabled person and the non-disabled person] are treated equally and may
both be subject to the same disadvantage ... does not eliminate the disadvantage if the

PCP bites harder on the disabled, or a category of them, than it does on the able
bodied.”

68.  Under section 20(3) it is necessary to identify a PCP of the Council which bears
upon the provision of community care services by it. If the Council were subject to a
statutory duty to act as it has done, its approach would not have been a PCP of its own,
but something imposed on it by the law. However, since section 87 confers a discretion
on the Council whether to charge Mr McCue for the provision of services and a power
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of evaluation as to how to calculate such a charge, it is possible for the Council itself to
adopt a PCP which is capable of falling within section 20(3).

69. As mentioned above, the Council has adopted a policy or practice whereby it
will consider charging any person to whom it provides community care services,
whether they are disabled or not, for those services. But such a policy or practice does
not put a disabled person at a disadvantage in comparison with non-disabled people,
so it cannot in itself found a claim of discrimination under section 20.

70.  The Council also has a policy or practice to charge for community care services
where it assesses that it is reasonable and practicable for the recipient to pay such a
charge, having regard to the financial pressures to which he or she is subject. Again,
that is a policy or practice which does not, in itself, put a disabled person at a
disadvantage in comparison with non-disabled people, so it likewise cannot in itself
found a claim of discrimination under section 20.

71.  Mr Dailly’s submission under section 20 was concentrated on another aspect of
what the Council has done, namely the way in which it has assessed what it will treat
as Mr McCue’s disability related expenditure when calculating Mr McCue’s available
means and, in consequence, the charge he should pay.

72.  Neither the COSLA Guidance nor the policy document state what substantive
policy the Council will apply when deciding what costs it will treat as disability related
expenditure in the relevant sense, for the purposes of applying section 87. The COSLA
Guidance simply says that disability related expenditure will be deducted from a
person’s available income, to be determined on a case-by-case basis. The policy
document simply says that the Council will ask for information to assist it to decide
what deductions to make from a disabled person’s available income. Neither the
COSLA Guidance nor the policy document contain a PCP in these respects which puts a
disabled person at any disadvantage in comparison with non-disabled people. They
indicate that a disabled person might be able to ask the Council to make deductions in
calculating their available means which would not be made in calculating the available
means of a non-disabled person.

73.  Mr Dailly therefore focused primarily on the more substantive policy which he
maintained was stated in the Council’s pleaded case (para 32 above). However, that
pleading was not a statement of policy by the Council, but was only its pleaded case in
very summary form of what it had in fact done in relation to the disputed items of
disability related expenditure in Mr McCue’s case. Nonetheless, even if the Council did
not explicitly adopt such a policy, | am prepared to infer from that pleading that the
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Council has adopted a practice according to which items are rejected if they do not
relate to disability; or if, while relating to disability, a person receives a benefit to meet
the cost in question; or if they represent discretionary spending and are not necessary
to meet the disabled person’s needs.

74.  The question then is whether that practice puts Mr McCue, as a disabled
person, at a disadvantage so far as concerns setting charges for services provided by
the Council in comparison with persons who are not disabled. In my view, it is clear
that it does not. This is for the simple reason that the practice only applies to disabled
people. As a distinct practice, as Mr Dailly identified it, it does not allow for any
comparison to be made with the treatment of persons who are not disabled, so there
is no scope for the application of section 20(3). Alternatively, one could say that this
practice, as so identified, confers an advantage on disabled persons in comparison with
non-disabled persons, not a disadvantage. Either way, the appellant’s claim based on
section 20(3) and the practice identified by Mr Dailly fails.

75.  Itis not necessary to address the other submissions raised by the parties in
relation to the application of section 20.

76.  For the reasons given above, which differ from those given by the courts below,
| would dismiss the appellant’s ground of appeal based on section 20.

Conclusion

77.  As explained above, | would dismiss this appeal.
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