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LORD CARNWATH (WITH WHOM LORD HOPE, LORD WALKER,
LORD DYSON AND LORD SUMPTION AGREE)

Introduction

1. The appeal raises a short issue of construction under the planning Acts, on
which differing views have been expresse d by experienced planning judges in the
courts below. It arises in the contex t of a planning perm ission granted by the
respondent council for four blocks of student accommodation in proximity to a site
used for storage of liquefied petroleum gas (“LPG”). The question, as agreed by
counsel for the purposes of the appeal, is:

“In considering under section 97 of the Town and Country Planning
Act 1990 whether it appears toa  local planning authority to be
expedient to revoke or m odify a permission to de velop land, is it
always open to that local planning authority to have regard to the
compensation that it would or might have to pay under section 107?”

The Court of Appeal by a majority (Longmore and Sullivan LJJ, Pill LJ dissenting)
[2011] PTSR 645 decided it in the affirmative.

2. Unusually, the court is asked to consider this question, not in the context of
a specific decision of the council to revoke th e permission, but as an abstract point
of construction in connection with a decision which may or may not be made in
the future. As I understand it, the Court of Appeal has granted permission to appeal
on the footing that the point is one of some general im portance on w hich a
definitive decision is desirable.

The parties

3. The Wolverhampton City Council (“the council”) is the council for a
metropolitan borough in the West Midlands. It is the local planning authority, and
also the hazardous substances authority for the relevant area under the Planning
(Hazardous Substances) Act 1990 (“the PHSA 1990”).

4. The Health & Safety Executive (“the HSE”) is a statutory non-departmental
public body, established under the Health and Safety at Work etc. Act 1974. It has
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a general duty under the Act to work with others to s ecure the health, safety and
welfare of people at work, to protect the public against risks to health and safety
arising from work activities, and to cont rol dangerous substances. The statutory
regime for the control of hazards invol ving dangerous substances includes the
Control of Major Accident Hazards Regu lations 1999 (SI 1999/743) (made under
European Council Directiv e 96/82/EC (the “Counc il Directive”)). The HSE
together with the Environm ent Agency is the “compete nt authority” under that
regime, with respons ibility to oversee its operation and to  co-ordinate the
regulation of major hazards. As part of that role, the HSE sets acceptable levels for
particular classes of risk to the health and safety of the population, m easured by
the probability of a particular occurrence.

5. The HSE's advice in relation to particular development proposals is, in most
cases, generated by a risk m odel known as “Planning Advice for Developments
near Hazardous Installations” (“PADHI”). There is a computer-based version of
this model, known as “PADHI +”, which allows local planning authorities to
consult and obtain the HSE's advice online by entering various site-specific details.
The distance between the h azardous installation and the proposed development is
related to three “zones” (inner, middle  and outer), the inner zone posing the
greatest risk.

6. The interested party, Victoria Hall  Ltd (“the de veloper”), is a private
limited company whose main business is th e provision of student accommodation,
nationally and internationally. It wasre  presented by counseli n the Court of
Appeal, but not in this court.

Statutory provisions

7. The grant of planning perm ission is governed by section 70 of t he Town
and Country Planning Act 1990 (“the 1990 Act”.) Where an application is made to
the local planning author ity, they may grant perm ission (conditionally or
unconditionally) or refuse permission. In dealing with the application they must
“have regard to the provision s of the devel opment plan, so far as material to the
application, and to any other material considerations” (s 70(2)).

8. Section 97, which is directly relevant to the appeal, provides:

“Power to revoke or modify planning permission

"(1) If it appears to the local planning authority that it is expedient to
revoke or m odify any perm ission to develop land granted on an
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application made under this Part, the authority may by order re voke
or modify the perm ission to such an extent as they consider
expedient.

(2) In exercising their functions under subsection (1) the authority

shall have regard to the development plan and to any other m aterial
considerations.

2

9. In relation to building operations , the power to revoke or modify may be
exercised at any time before the operatio ns have been completed, but will not
affect those operations so far as previo usly carried out (section 97(3)(4)). If there
are objections, a revocation or der made by a local planning authority is subject to
confirmation by the Secretary of State  (section 98). If the order is confirm ed,
compensation is payable by the authority for abortive expenditure, and for other
loss or damage directly attributable to the revocation or modification (section 107).
Section 100 gives the Secretary of State a separate power to make an order under
section 97. Such an order has the sam e effect as one m ade by the local planni ng
authority (section 100(2)), with the conseque nce (inter alia) that the authority, not
the Secretary of State, are liable to pay compensation.

10.  Although not directly relevant to this appeal, paralle Is have been drawn in
argument with the provisions of se ction 102 (andrela ted sections) for
“discontinuance orders”, that is orders for the discontinuance of any use of land, or
for the imposition of cond itions on any suchuse. = Under section 102(1) a
discontinuance order may be made, if:

“having regard to the development plan and to any other material
considerations, it appears to alo cal planning authority that [such
action] is expedient in the intere sts of the proper planning of t heir
area (including the interests of amenity) ...”

11.  Finally, reference shoul d be m ade to the pr ovisions for *“ hazardous
substances consent” under the PHSA 1990. By section 4, subject to certain limits,
the presence of a hazardous substance on, over or under land requires a hazardous
substances consent. By section 9, ¢ onsent may be granted by the hazardous
substances authority. In dealing with an application for consent, the authority is
required to have regard to ‘“material considerations”, which are defined as
including in particular the existing and likely future uses of land in the vici nity,
and the pr ovisions of the devel opment plan (s 9(2)). By section 14 the s ame
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authority may make an order revoking or modifying such a consent, “if it appears
to them, having regard to any material considerations, that it is expedient to revoke
or modify it”. By section 19, com pensation is payable in respect of any 1 oss or
damage directly attributable to the revocation or modification.

Background facts

12.  On 4 August 2008, following an application by the deve loper, the council
granted planning permission for the erection of four blocks ( blocks A-D) of
student accommodation on land between Culwell Street and Lock Street,
Wolverhampton. Some 95 metres away from the neares t block (Block D), on the
other side of a railway line, thereis  a LPG facility operated by Carvers LPG
(Wolverhampton) Ltd. (“Carvers”). LPG is a dange rous substance within the
meaning of the Council Directive. The s ite accordingly requires, and has be en
granted, hazardous substances consent under the PHSA 1990.

13.  Because of the proximity of the LP G site, the council was required to
consult the HSE on the application. They did so on-line (by PADHI+) and
received the following response:

“The assessment indicates that the risk of harm to people at the
proposed Development is such that HSE'S advice is that there are
sufficient reasons, on safety gro unds, for advising against the
granting of planning permission in this case.”

This advice was in due course reported to the planning committee by the officers,
with an indication that though not mandatory it “should not be overridden without
careful consideration”.

14.  What followed is summarised by Sullivan LJ (para 6):

“Despite this warning, when cons idering the planning application
Wolverhampton failed to consult further with the HSE, failed to
obtain its own advice as to the sa fety implications of permitting a
substantial amount of residentia 1 accommodation in this location
and, despite being obliged to do so, failed to give the HSE advance
notice of its intention to gr ant planning perm ission for the
development, and failed to not ify the HSE that it had grant  ed
permission. The H SE first discover ed on 16 December 2008 that
planning permission had been granted, over four m onths after the
grant of permission and, since works had commenced prior to the
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grant of permission, five months after the works had commenced. By
the time the HSE became aware of the development, work on three
of the blocks, A, Band C, was well advanced. Work on block D,
which was the closest block to the LPG facility, had not
commenced.”

15.  Sullivan LJ also described the attemp ts which were made by the HSE over
the following weeks to resolve the issue by agreem ent with the council and the
other interested parties. Th ey indicated initially that their preferred option would
be to relocate the Carvers installation. But they also pointed out that the council’s
procedural failures had deprived the HSE of the opportunity to ask the Secretary of
State to call in the application for planni ng permission; and they asked the council
to remedy this by making a revocation order under section 97, at least to prevent
the construction of block D.

16.  The nature of the discussions bet ween the council and the HSE can be seen
from the notes of a m eeting on 8 April 20 09. It was recorded that there was “a

verbal agreement” that building of bloc k D would not be started  “until market
conditions improved”. The other blocks were almost comp lete, in preparation for
the first students to take up residence at the beginning of the ac ademic year in
October 2009. The HSE representative iden tified three “options to resolve the

problem”: (i) revoke the planning perm ission for blocks in the inner and m iddle
zones; (ii) move Carvers from their site; or (iii) reduce the LP G inventory at the
Carvers Site and “amend” the hazardous substance consent to a lower level. (I take
the word “amend” to be a reference to modification un der section 14 of P HSA

1990.)

17.  The council’s representative indicated that no decision had yet been taken
by the council on any of the opti ons. The first option (revocation) was considered
most unlikely “because of the potentially high costs of doing so”. It was noted that
“any of the options would require compensation”, and that there would therefore
need to be “a dialogue between Carvers and Wolverhampton City Council on how
best to achieve a positive outcome.” The HSE representative emphasised the need
for a quick decision by the council, and o ffered technical support for that purpose.
He also advised that the HSE would consider further action, such as judicial
review, if a satisfactory response were not received.

18.  Thereafter progress was slow. On 18 May the HSE restated its wish to
resolve the issue urgently and asked the council to indicate whether it was willing
to make a revocation order. The council’s reply was terse:
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“The Council has now taken some preliminary legal advice and from
a careful consideration of all the information available can see no
justification for revoking or modify ing the planning permission in
question...”

Apart from indicating that they were waiting for further inform ation and would
keep the HSE informed, they gave no further reasons for this decision, nor any
clear indication of the council’s view  of the problem, or of how, if not by
revocation, they proposed to deal with it.

19.  On 22 June solicitors for the HSE gave the council notice of their intention
to seek judicial review both of the grant of planning permission and of the decision
not to revoke it. The y noted that no work had yet started on bl ock D, which was
entirely within the inner zone. They s uggested two courses open to the council:
either to resolve on revocation of the pe  rmission in respect of block D, or to
consent to the quashing of t he permission as a whole. The HSE’s preference was
for the latter, because it also had concer ns about block C, and would welcome the
opportunity to ensu re that the whole de velopment could be re considered. In
response the council indicated that, having taken leading counsel’s advice, and in
view of the num ber of people livingi n the area, and the scope for further
development, it was “manifest that the most appropriate course is to relocate the
installation, if need be compuls orily”. The council w ould be ¢ onsidering this
further with its advisers. It suggested th at the HSE itself might wish to consider
such a course.

20.  The HSE’s claim form was filed on 9 July. On 14 October 2009 the matter
came before Collins J on a “rolled-up” hearing. He granted permission to apply for
judicial review, but declined to quas h either the pl anning permission or the
decision not to revoke. Instead he ordered the council to provide a full summary of
its reasons for granting planning permission and of the policies taken into account,
and made a declaration that the council had acted in breach of the procedural
regulations in a number of respects. On th e issue of revocation, he noted that this
was now impossible in respect of blocks A, B and C, and woul d be in any e vent
inappropriate because of its serious fina ncial implications for the developer (a
relevant factor, as held in Vasiliou v Secretary of State for Transport [1991] 2 All
ER 77). In respect of the HSE’s submission that the cost of com pensation was not
a relevant factor (following Alnwick District Council v Secretary of State for the
Environment, Transport and the Regions (2000) 79 P & CR 130), he said:

“I do not need to deci de whether this is correct since the impact on
the interested party coupled with the completion of three of the four
blocks and the reasonable view  that the HSE's fa ilure to take
immediate action shows thattheri sk could notbe regarded as
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immediate entirely justifies a refusal to revoke or modify. Certainly,
the refusal cannot be regarded as irrational.” (para 40)

21.  The appeal was heard by the Court of Appeal in May 2010. Judgm ent was
given on 30 Jul y. Sullivan LJ, giving the leading judgment, noted (para 26) the
HSE’s argument that it had bee n seeking revocation only in respect of bl ock D,
and that in this respect Collins J had proceeded on a fa Ise premise. Sullivan LJ
thought that, whatever confusion there might have been about the HS E’s own
position until the letter of 22 June 2009, it should before then have become clear to
the council that the only practical possibility was th e revocation of block D; and
that this was an option which they should have considered with care (paras 29-30).
Their failure to do so meant that their  decision of 29 May 2009 not to m ake a
revocation order was unlawful, and they should be ordered to reconsider (para 38).
On that point the court was unanimous.

22.  As tow hether compensation would be amaterial issue in that
reconsideration (the issue now before this court), the Court of Appeal was divided.
Longmore LJ agreed with Sullivan LJ that it was capable in law of being a
material factor, and ordered the council to reconsider the issue on that basis. Pill LJ
disagreed. As already noted, they granted permission to appeal to this court. I shall
return to their reasoning below.

23.  On the material before this court, th e position remains that the council has
not made a formal decision on whet her to make a revocation order in respect of
block D. We were told by Mr Griffiths QC on instruc tions that the council had
obtained its own expert advice as to the degree of risk posed by t he proximity of
the LPG business, and he also gave us  some information about the progress of
discussions for the relocation of the Carvers’ business to another site owned by the
council. However, since that information is not in evidence, and the HSE has not
had an opportunity to respond to it, I leave it out of account for the purposes of this
judgment.

A simple view

24. 1 start by looking atth e position in general term s, before considering
whether there is anything in the particular statute, or the relevant authorities, which
requires a different approach. In simple terms, the question is whether a public
authority, when deciding w hether to exercise a discretionary power to achieve a
public objective, is entitled to take into account the cost to the public of so doing.
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25.  Posed in that way, the question answers itself. As custodian of public funds,
the authority not onl y may, but generally must, have regard to the cost to the
public of its actions, at least to the exte nt of considering in any case whether the
cost is proportionate to the aim to be ach ieved, and taking acc ount of any m ore
economic ways of achieving the same objective. Of course, the weight attributable
to cost considerations will vary with the context. Where, for example, the authority
is faced with an imminent threat to public security within its sphere of
responsibility, cost could rarely be a valid reason for doing nothing, but could well
be relevant to the choice between effective alternatives. So much is not only sound
administrative practice, but common sense.

26.  Does section 97 require a different approach? On an ordinary reading, the
answer must be no. The section requires the authority to  satisfy itself that
revocation is “expedient”, and in so doing to have regard to the de velopment plan
and other “m aterial considerations”. Itis nots uggested in th is case that the
development plan throws any light on this issue. The other two expressions are, at
least at first sight, capable of encompassi ng the cost c onsequences of revocation.
The word “expedient” implies no more than that the action should be appropriate
in all the circumstances. Where one of t hose circumstances is a potential liability
for compensation, it is hard to see why it sh ould be excluded. Similarly, at least at
first sight, there is not hing in the expression “material considerations” to exclude
cost. “Material” in ordinary language is the same as “relevant”. Where the exercise
of the power, in the manner envisaged by the statute, will have both planning and
financial consequences, there is no obvious reason to treat either as irrelevant.

27.  The practical sense of this approach is illustrated by the facts of the present
case. The safety concerns highlighted by the HSE would have made it hard for the
council to justify do ing nothing, at least once ther e was a risk of bloc k D being
built. But, assuming the need for compulsion, it appears th at they had a choice of
at least three statutory routes: an order under section 97 of the 1990 Act to prevent
the building of bl ock D, an order under section 14 of the PH  SA to lim it the
hazardous substances which could be stored at the LP G site, or a compulsory
purchase order to remove the Carvers installation altogether. Action under any of
these powers would result in a claim for compensation, but not necessarily of the
same order. The ¢ hoice between the options would no doubt involve a range of
planning and other issues, but it would be curious if comparative cost could not be
at least one factor in the overall balance.

Authorities

28.  The principal authority relied for the contrary view, which had the support
of Pill LJ in the present case, is the judgment of Richards J in the Alnwick District
Council case 79 P & CR 130. The district co uncil had granted permission for a
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large superstore, under a misapprehension as to the size of what was proposed, and
in contravention (as the inspector found) of national planning policy. In the face of
the council’s objections, the Secretary  of State m ade are vocation order, the
compensation for which (estimated at £3-4m) would fall on the council. The
inspector described the decision as “grossl y wrong” and “seriously perverse”, and
likely to cause “‘significant harm to Alnw ick’s vitality and viability as a shopping
centre”. He indicated that he regarded th e issue of compensation as irrelevant. The
Secretary of State adopted his reasoning.

29.  The council applied to the High Cour t to quash the order. The principal
argument was that liability for compensation of this order would put the council in
severe financial difficulties, and in pa  rticular would put at risk a planned
development of leisure facilities elsewhere in the district. This argum ent had been
touched on only li ghtly at the 1 nquiry, and seems to have been developed largely
by counsel in the High Court. The Secret ary of State submitted that compensation
was irrelevant as a matter of law, but also that, even if it had been relevant, relief
should be refused as a m atter of discre tion, because on the m aterial before the
Secretary of State there was no likelihood of it having led to a different decision.

30. Richards J accepted both submissions. Th e second, which is not in dispute,
is sufficient to support the decision in the case. Onth e first, in view of the
importance attached to his reasoning by th e appellants, I will quote most of the
relevant passage, at pp 142-143, in full:

“A decision maker will often be entitle d, if not required, to take into
account as a relevant or materi al consideration the financial
consequences of his decision. Co nsideration of't he effects of a
decision on others is a normal aspect of the decision-making function
and there is no difference of principle between financial effects and
other effects. The observati ons of Nicholls LJ, in Vasiliou v
Secretary of State for Transport [1991]2 AIlER 77 as to the
relevance of the adverse effects of a m inisterial order were directed
to the specific context of an orde r extinguishing or expr opriating an
individual's rights but are inmy view capable of m ore general
application. Nor is the point limited to the e ffects of a decision on
others. It also applies to the fina ncial consequences for the decision
maker himself. Where decisions involve the expe nditure of public
funds, the decision maker will normally be entitled or required to
take into account matte rs such as the ava 1ilability of funds and
competing demands on those funds.

All that, however, is at a level of  generality. Whether a particular
consideration is one that a decision maker is entitled or required to
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take into accountin the exercise of a st atutory power depends
ultimately on the statute conferring that power. A statute may restrict
the range of perm issible considerations either expressly or by
implication. Whether it does so is to be determined by reference to
its provisions and to the statutory purpose.

In the exercise of their functions under sections 97 and 100 of t he
1990 Act with regard to the revocation and modification of planning
permissions, local planning authorities and the Secretary of State are
required to have regard to "m aterial considerations" (see sectio n
97(2)). What is capable of amounting to a material consideration for
this purpose must in my view be the same as in relation to the initial
determination of planning applications, i.e. the *“material
considerations” referred to in sections 70(2) and 54A. Although the
courts have adopted a flexible  approach towards the concept, a
consideration must in broad terms be a “planning” c onsideration in
order to be material for that  purpose. Any consideration which
relates to the use a nd development of land is capable of being a

planning consideration (see Stringer v Minister of Housing and
Local Government [1970] 1 WLR 1281, 1294).

It follows that financial consequences are capable of a mounting to a
material consideration ins o far as they relate to the use and
development of land. R v Westminster City Council, Ex p Monahan
[1990] 1 QB 87 is an example. The need for a connection with the
use and developm ent of land was helpfully spelled out in the
application of that decision in  Northumberland County Council v
Secretary of State for the Environment (1989) 59 P & CR 468.

It also follows, however, that in so far as financial consequences do
not relate to the use and development of land, they are not capable of
amounting to material considerations. In my view that is fatal to the
general proposition for which [lead ing counsel on behalf of the
council] contends, that the cost to the local authority m ay be taken
into account irrespective of land-u se consequences. I see no warrant
for treating cost as a permissible c onsideration even where it is not a
“material consideration” within the meaning of the legislation. It is
wholly consonant with the statut ory purpose that decisions unde r
sections 97 and 100 s hould be guided only by planni ng
considerations. It cann ot have beent he legislative intention, in
introducing provision for the paym ent of compensation, that the
impact of such pa yment upon a local planni ng authority's financial
position should condition the exercise of the powers to revoke or
modify planning permissions. Payment of compensation enters into
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the picture only after a decision to revoke or modify has been taken.
Its purpose 1s simply to ensure that persons interested in the land are
compensated for any loss they suffer by reason of the revocation or
modification of the permission.” (Emphasis added)

31. It istobe note d that Richards J ac cepted as a gene ral proposition that,
where a decision involves the expenditure of public funds, the decision maker will
normally be “entitled or required” to take into account “matters such as  the
availability of funds and competing demands on those funds”. His reasoning for
taking a different view in the present context depended (as seen in the em phasised
passages) on three steps:

1) The meaning of the term “mater 1al considerations” must be
consistent throughout the Act, includi ng as between section 70 and section
97.

i1) The authorities show that financial considerations unrelated to the
use and de velopment of land are not m aterial in relation to the grant or
refusal of planning permission. They cannot therefore be material in relation
to the making of a revocation order.

ii1))  Under the statutory s cheme compensation enters the picture only
after the order has been made.

32.  Isay atonce that I find the third point very difficult to follow. The fact that
a restaurant bill normally arrives after the meal does not mean th at the likely cost
of the m eal hasto be ignore d in deci ding where and what to eat. Similarly,
potential liability to compensation cannot be said to be irrelevant merely because it
is not fixed and payable at the outset. I will return to the  other points when
considering the appellants’ arguments in this court. It is necessary first to refer to
the other main first instance authority, and the judgments of the Court of Appeal in
the present case.

33.  In R (Usk Valley Conservation Group) v Brecon Beacons National Park
Authority [2010] 2 P & CR 198 (relating to a discontinuance order under section
102), Ouseley J disagreed with Richards  J’s interpretation. He was willing to
accept step (i) of the argument, that the term “material considerations” required a
consistent interpretation, which limited it to “planning” considerations (para 202);
but he thought that the concept of “expediency” implied a wider approach:

Page 12



“198. An expedient decision would, to my mind, necessarily require
attention to be paid to the adva ntages and disadvantages of taking
one or other or none of the ava ilable steps under section 102. These
advantages and disadvantages should not be confined to those which
the subject of the notice would face; they should be measured against
the advantages and disadva ntages to the public interest at large,
including the costs and effectiveness of the various possibilities. The
question of whether the cost to the public is worth the gain to the
public is, [ woul d have though t, the obvious way of testing
expediency. At least, it is difficult to see that expe diency could be
tested without consideration of that factor.”

34.  In the Court of Appeal in the presen t case, Sullivan LJ thought that the
introduction of the word “expedient” was not “of itself” sufficient to justify a

different approach as between section 70 and section 97 (par a 47). He also
accepted (para 46) that “there mustbea  consistent approach to the meaning of
‘material considerations’ in the enactments which comprise the ‘planning code’”, a
term which he treated as in cluding the provisions both for the grant of permission

(section 70), and thos e for revocation (s ection 97) and disc ontinuance (section
102) (para 45).

35.  However, asIunderstand his reasoning, he saw the two e xpressions as
working together. First, he hi ghlighted the different decision-m aking process as
between section 70 on the one hand, and sections 97 and 102 on the ot her. The
authority does not initiate the decision-making process under section 70, and “a
decision to take no action is not an option”: para 49. By contrast, under section 97
or 102, the authority initiates the decisi on-making process, and, having done so,
may decide to take no action bec ause it considers it not “expedient” to do so. In
that process it needs to co nsider the conseque nces under the Ac t, and w hether
action under some other provision would be more appropriate. He continued:

“The 1990 Act must be read as a whole for the purpose of
ascertaining Parliament’s intenti on. Since Parliament expressly
provided that the local planning authorities will be liable to pay
compensation if they decide that action should be taken under certain
powers conferred by the Act, it must be inferred, in the absence of
clear words to the contrary, that  Parliament expected that a local
planning authority w ould have regardto  its liability to pay
compensation under one part of th e Act when deciding whether or
not to exercise a power under anot her part of the Act. A decision
under section 97 isnot  taken in isolation, it is taken within the
statutory framework of the 1990 Ac t. If that statutory framework
imposes a liability to pay compensati on if a certain co urse of action
is taken, there is no sensible  reason why that lia bility should be
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36.

between section 70 and sec tion 97, but also because he considered “brightlin

ignored (in the absence of an expr ess instruction to do so) w hen a
decision is reached under the Act as to whether that action should be
taken.” (para 50)

Longmore LJ agreed with Sullivan LJ, partly becau se of the differences

rules” to be “much more troublesome” in public law than in private law:

37.

38.

39.

of Sullivan LJ at para 53) that,

“The view that the fact and the amount of compensation can never be
taken into account by a planning  authority has, to my mind, an
inappropriately absolute ring to it. A private pocket may be required
to pay up although th e heavens fall around it, but such a princi ple
can be aw kward where the public purse is invol ved and publi ¢
authorities have budgets within th e limits of which they must, if
possible, keep.” (para 66)

(&

He added that a planning authority would not be entitled to refuse to modify
or revoke a planning permission “by invoking a vague concept of cost to the public
purse”:

“They would have to say in terms what the amount of compensation
is likely to be and precisely why it is expedient for that sum not to be
paid in circumstances in which  modification or re vocation might
otherwise be appropriate. That is unlikely to be an easy or
straightforward exercise.” (para 67)

Pill LJ took a different view:

“I agree with Richards J in the Alnwick case that what is capable of
amounting to a material consideration for the purposes of section 97
must be the same as in relation  to the det ermination of pla nning
applications under section 70.  Its use in a context in w hich
compensation may follow from a decision does not affect what is
comprehended by the term "material considerations", which are
planning considerations related to the character, use or developm ent
of the land.” (para 76)

He noted, but was unimpressed by, th e argument (reflected in the judgment

when the original version of section 102 was

enacted in 1947, Parliament cannot have intended financial considerations to be
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ignored, since that would have led to a spate of expensive discontinuance orders to
put right the “legacy of numerous inappropriately sited uses and buildings”:

“I do not accept that analysis. The c onsistent theme in the legislation
has been that planning decisions shou ld be made in accordance with
the development plan and any othe r material considerations. The
1947 Act introduced the concept of the developm ent plan whic h
became the primary planning do  cument for the local planning
authority's area.... A good environmen t and development were to be
achieved by m eans ofadevelo pment plan, or a series of
development plans. It was not ¢ ontemplated in 1947 that England
(and Wales) would be transformed overnight into Blake's Jerusalem.
The route to progress was through the new development plans and
not through extensive use of discontinuance orders.” (para 87)

40.  The introduction of the word “expedient” made no difference:

“The word expedient must be read in context: is it expedient having

regard to the developm ent plan and to any other m aterial
considerations? The word permits la titude in an ev aluation but the
evaluation must be based on matters lawfully taken into account, in

my view considerations relating to the character, use or development
of the land.” (para 91)

41.  From a practical point of view, he sa w a risk that, if undue weight were

given to financial considerations, “the careful procedures normally followed to
ensure that decisions inappropriate on planning grounds are not taken will operate
less effectively”, and a “deterrent to fa cile decision-making would be removed.”

(para 107)

The appellants’ arguments

42.  Mr Coppel QC, for the HSE, has helpfully grouped his submissions under
four main heads:

(1) Consistency

43.  In his printed case, Mr Coppel w ent to some lengths to counter the various
elements in Ouseley J’s detailed reasoning in  Usk. However, the key points, and
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those most directly relevant to the majority ’s reasoning in this case, can I think be
summarised as follows:

1) There is a presumption that words are used with a consistent meaning
throughout a statute. There is no good reason to depart from that
presumption in this case.

1) The meaning of the phra se “material considerations” in the pla nning
Acts is well-established. It does not include financial considerations, except
where they have planning consequences.

iii))  Consistent with that principle, it is axiomatic that a planning
permission cannot be bought and sold.

iv)  The majority were right to accept in principle that the expression
“material considerations” should be given the same meaning throughout the
planning code.

V) They were wrong to hol d inrespect of section 97 that either the
nature of the decision-making process, or the inclusion oft he concept of
expediency, altered the range of factors to be taken into account. That term
gave the decision-maker a wide latitude when evaluating “the development
plan and . . . other material considerations”; but it did not widen the range of
matters to which the authority could properly have regard when carrying out
that evaluation.

(2) Effective judicial supervision

44,  The majority’s interpretation would deprive the court of any effective
power to control the exer cise of the discretion und er section 97. The word
“expedient” has been interpreted as gi ving the decision-maker a wide latitude,
which allows little room for intervention by  the courts. Further, the courts are
reluctant to interfere with decisions involving allocation of limited resources, or to
substitute their own views of relative priorities.

45.  If material considerations include th e financial impact on the authority, a
case for revocation, however compelling on planning grounds, could lawfully be
overridden by other demands on limited resources. The authority’s functions under
the planning Acts, inc luding those rela ting to hazardous s ubstances, should not
capable of being “traded” against its other functions.
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(3) Self-interest

46. The corollary of't he proposition that a planning pe rmission cannot be
bought or sold is that th e decision to re voke or modify a permission cannot be
devalued by considerati on ofits costtot he authority. This lessens the
independence of the local planni ng authority, and is alien to th e integrity of the
planning system. The author ity should not be tempted to deviate from the best
planning decision by financial self-interest.

(4) The importance of the development plan

47.  Mr Coppel echoes Pill LJ (para 87) in emphasising the “consistent theme”
of the legislation, that planning decisions should start from the development plan.
If “material considerations” extend to non-planning considerations, the importance
of the development plan is weakened, and its “paramountcy” ca nnot be se cured
against the “wildcard of financial considerations” (printed case, paragraph 78).

Discussion

48. In considering these arguments, and th e reasoning of the courts below, I
hope I will be forgiven fo r going back to the “simpl e approach” with which I
started. As I said then, and as Richar ~ ds J accepted, general principles w ould
normally dictate that a public authority  should take into account the financia 1
consequences for the public purse of its decisions. I also said that, at least at first
sight, I could find nothi ng in section 97 which requires it to be treated as an
exception to those principles. Nothing I have heard or read in this case has led m e
to change that view.

49.  The principal argument to the opposite effect is the appeal to “consistency”.
I accept of course the ordinary presumption that Parliament is tak en as using the
same words in the same sense. | am aware also that in planning law the apparently
innocent expression “mater ial considerations” has acquired an im pressive
overburden of case law goi ng back more than 40 years. Howe ver, none of the
authorities before Alnwick were directed to the provisi ons related to revocation or
discontinuance. Sufficient consistency is given to the expression if the word
“material considerations” is treated as it is elsewhere in administrative law: that is,
as meaning considerations material (or rele vant) to the exercise of the particular
power, in its statutory context and for the purposes for which it was granted.

50. So read, t he Court of A ppeal’s interpretation creates no inconsistency
between section 70 and section 97. The m eaning is the same, but the statutory
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context is different. Under section 70 the planning authority has a duty to act, and
it has a limited choice. It m ust either grant or refuse permission. Its decision must
be governed by considerations material to that limited choice. Further, the decision
normally has no direct cost conseque nces for the authority (unless exceptionally it
has a direct financial interest in the development, when other constraints come into

play).

51.  Under section 97, by contrast, the authority has no obligation to do anything
at all; it has a discretion whether to act, an d if so how. Secondly, if it does decide
to act, it must bear the financial conseq uences, in the form of compensation. No
doubt under section 70, planni ng permission cannot be “bo ught or sold”. But
section 97 creates a specific statutory power to buy back a permission previously
granted. Cost, or value form oney, is naturally relevant to the purchas er’s
consideration. To speak of the “self-interest” of the au thority in this context is
unhelpful. A public authority has no self-interest distinct from that of the public
which it serves.

52.  The same result can be achieved even on a narrower interpretation of the
expression “material considerations”. In other w ords, planning considerations,
including the development plan, are the starting-point. Thus the primacy of the
plan, if it has anything relevant to say on the issue, is not in doubt, but it may need
to give way to other factors, includin g practicalities. A decision to act under
section 97 m ust be m otivated by planning considerations, and directed to a
planning objective. But the converse does not follow. Inaction is also an option. In
exercising its choice not to act under section 97, or in choosing between that and
other means of achieving its planning objec tive, the authority is to be guided by
what is “expe dient”. No pr inciple of consistency requires that process to be
confined to planning considerations, or to exclude cost.

53.  This approach to the section does not exclude effective judicial supervision
when necessary. It is true that the word “expedient” normally implies a wide
discretion reviewable only on conventional public law grounds. However, a s
already noted, its scope in pra ctice depends ont he circumstances. A public
authority, faced with a serious threat to public safety within its sphere of
responsibility, would find it difficult to defend the rationality of a refusal to act, if
the only reason were other dem ands on its budget. In any event, the Act contains
its own remedy. If the authority fails to act, the Secretary of State may be asked to
make a revocation or der (as happened in Alnwick), leaving the planning authority
to pick up the bill.

54. 1 see no reason to doubt Richar ds J’s actual conclusion in Alnwick. On the
facts and arguments as presented to the Secretary of State, it is difficult to see how
his decision could have been different. However, Richards J, with respect, took too

Page 18



narrow a view of the law. Had there been more substantial evidence that the order
would leave the authority in serious fina ncial difficulties, I see no reason why the
Secretary of State should have been ob liged to leave it out of account, at least

to the exte nt of consi dering whether a financial contribution might have been
available from central or other sources.

55.  Finally I should comment briefly on the point made at the end of Longmore
LJ’s judgment. I agree with his instin ~ ctive reaction agains t “brightline rules”
governing the exercise of discr etionary powers in public law. Thave m ore
difficulty with his comment on the level of precision required to justify refus al to
make an order. Mr Coppel made a similar point, suggesting that authorities might
find it difficult in practice to arrive at a clear estimate of the likely level of
compensation, particularly in the absence of co-operation from the landowner.

56. I do not see these as practical issues. It is not possible in the abstract to say
what kind of inform ation, or what degree of precisi on, may be required by, or
available to, the authority when making a decision of this kind . It will depend on
the circumstances. That is neither unus wual nor a cause for concern. The sam e
issues may arise, for example, whenever  an aut hority is considering a majo r
compulsory purchase project. It will need at the planning stage to form a general
view of the overall cost, in cluding the cost of com pensation, and of the resources
available to meet it. Initially, this view w ill need to be based largely on the advice
and estimates of its expert advi sers, the precision and certainty of w hich will
depend on the tim ing and subject-matter. That uncertainty is not a reason for not
conducting the exercise, still less for leaving cost cons iderations out of account
altogether.

Conclusion

57.  For these reasons, which essentially fo llow those of the majority of the
Court of Appeal, I would dismiss the appeal.
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