






 
 

 
 

 
 

 
 

 

 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 

 

 
 
 

 
 

them over to the surety when the surety was willing, or was called on, to pay: but by omitting to do what was 
necessary in order to place themselves in that position, and by allowing bankruptcy to supervene so as to enable the 
trustee under the bankruptcy to take possession of these goods adversely, it is clear that they have placed the surety in 
a position very detrimental and prejudicial to the surety; and for that the surety ought to have, according to the general 
doctrine, a remedy.' 

Hannen J. approved the following rule:

    'As a surety, on payment of the debt, is entitled to all the securities of the creditor, whether he is aware of their 
existence or not, even though they were given after the contract of suretyship, if the creditor who has had, or ought to 
have had, them in his full  possession or power, loses them or permits them to get into the possession of the debtor or 
does not make them effectual by giving proper notice, the surety to the extent of such security will be discharged. A 
surety, moreover, will be released if the creditor, by reason of what he has done, cannot, on payment by the surety, 
give him the securities in exactly the same condition as they formerly stood in his hands.' 

Quain J. approved the rule that:

    ''if through any neglect on the part of the creditor, a security to the benefit of which a surety is entitled is lost, or is 
not properly perfected, the surety is discharged.'' 

In the present case the security was neither surrendered nor lost nor imperfect nor altered in condition by reason of 
what was done by the creditor. The creditor had three sources of repayment. The creditor could sue the debtor, sell the 
mortgage securities or sue the surety. All these remedies could be exercised at any time or times simultaneously or 
contemporaneously or successively or not at all. If the creditor chose to sue the surety and not pursue any other 
remedy, the creditor on being paid in full was bound to assign the mortgaged securities to the surety. If the creditor 
chose to exercise his power of sale over the mortgaged security he must sell for the current market value but the 
creditor must decide in his own interest if and when he should sell. The creditor does not become a trustee of the 
mortgaged securities and the power of sale for the surety unless and until the creditor is paid in full and the surety, 
having paid the whole of the debt is entitled to a transfer of the mortgaged securities to procure recovery of the whole 
or part of the sum he has paid to the creditor. 

The creditor is not obliged to do anything. If the creditor does nothing and the debtor declines into bankruptcy the 
mortgaged securities become valueless and the surety decamps abroad, the creditor loses his money. If disaster strikes 
the debtor and the mortgaged securities but the surety remains capable of repaying the debt then the creditor loses 
nothing. The surety contracts to pay if the debtor does not pay and the surety is bound by his contract. If the surety, 
perhaps less indolent or less well protected than the creditor, is worried that the mortgaged securities may decline in 
value then the surety may request the creditor to sell and if the creditor remains idle then the surety may bustle about, 
pay off the debt, take over the benefit of the securities and sell them. No creditor could carry on the business of 
lending if he could become liable to a mortgagor and to a surety or to either of them for a decline in value of 
mortgaged property, unless the creditor was personally responsible for the decline. Applying the rule as specified by 
Pollock C.B. in Watts v. Shuttleworth, 5 H. & N. 235, 247, it appears to their Lordships that in the present case the 
creditor did no act injurious to the surety, did no act inconsistent with the rights of the surety and the creditor did not 
omit any act which his duty enjoined him to do. The creditor was not under a duty to exercise his power of sale over 
the mortgaged securities at any particular time or at all. 

Their Lordships will humbly advise Her Majesty that this appeal should be allowed, the order of the Court of Appeal 
set aside and the order made by Rhind J. restored. The surety must pay the creditor's costs in the Court of Appeal and 
before their Lordships' Board. 
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