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In the Supreme Court of 
Hong Kong.

Miscellaneous Proceedings

(High Court Miscellaneous Proceedings 
Action No. 982/1982).



NO. 1 ORIGINATING SUMMONS (AS FURTHER RE-AMENDED) In the
Supreme Court

1982 M.P. No. 982. of Hong Kong
Miscellaneous 
Proceedings 

IN THE SUPREME COURT OF HONG KONG ——————
1*T $1 tt lUi '& K No. 1

HIGH COURT Originating
Summons 

MISCELLANEOUS PROCEEDINGS (as further
i£5 ^ i£ Be W # Df IS it £ re-amended)

dated 1st
IN THE MATTER of land described as Lot June 1982 
Nos. 2938, 3103, 3104, 3105, 3106, 3107, 
3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories

10 Hong Kong (hereinafter referred to as
"the resumed land")

and

IN THE MATTER of land described as Lot 
Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong Kong 
(hereinafter referred to as "the severed 
land")

BETWEEN

20 WINFAT ENTERPRISE (HK)
COMPANY LIMITED Plaintiff

m & A
and

THE ATTORNEY-GENERAL Defendant
& ft A

To the Defendant The Attorney-General of Legal Department, Central Government
& m ft A

Office, Main Wing, Hong Kong.
Jfe ilk

Let the defendant, within 14 days after service of this summons on him,
it^iitfHH^iJ^^-hraart   iUiSii^nfe

counting the days of service, return the accompanying Acknowledgement of Service
;?t ' 9&mifrttnm2.nm&&&i!fcm& N « &  & K

to the Registry of the Supreme Court.
g IE fiH °

By this summons which is issued on the application of the Plaintiff Winfat
jtfc & m rh m ft A K- ^



In the
Supreme Court
of Hong Kong
Miscellaneous
Proceedings

No. 1
Originating 
Summons 
(as further 
re-amended) 
dated 1st 
June 1982 
(continued)

Enterprise (HK) Company Limited of whose registered office is situate at Ground 

Floor, No.l 1 Cornwall Avenue, Tsimshatsui, Kowloon.
If

The plaintiff claims against the defendant (or seeks the determination of the11 £  A n m w m & £ _ ( mmm&m®.&:~F7\\3ti%
Court on the following questions), namely,
It ) 

(1)

(2)

A declaration that the resumed land and the severed land (hereinafter 
collectively referred to as "the said lands") were prior to the Convention 10 
dated the 9th day of June 1898 between Her Majesty and His Imperial 
Majesty the Emperor of China, held by the Plaintiffs predecessors-in-title 
in perpetuity and without restrictions as to user thereof, (such rights 
in property shall hereinafter be referred to as "the said pre-Treaty rights").

A declaration that Section 15 of the Land Court (New Territories) 
Ordinance 1900 (Ordinance No.8 of 1900), Section 15 of the New 
Territories Land Court Ordinance 1900 (Ordinance No. 18 of 1900), 
Section 14 of the New Territories Regulation Ordinance 1910 and Section 
8 of the New Territories Ordinance, Chapter 97, Laws of Hong Kong are 
void as being repugnant to and/or ultra vires of Her Majesty's Order-in- 20 
Council providing for the administration of the New Territories dated 
the 20th October 1898 and/or the Letters Patent and/or the Royal 
Instructions, insofar as such Ordinances purported to vest the said 
pre-Treaty rights in the Crown in perpetuity or at all.

Accordingly, a declaration that the Plaintiff is vested with the said 
pre-Treaty rights and is entitled to the possession of the said Lands.

Further, a declaration that the purported Lease granted by the Crown 
to the Plaintiffs predecessors-in-title on 24th Janaury 1905 is void save 
and except, and only to the extent, that such Lease evidences the owner 
ship of the said lands by the Plaintiffs predecessors-in-title on or before 30 
24th Janaury 1905.

Further, a declaration:
(a) That the Crown Lands Resumption Ordinance, Chapter 124, Laws 

of Hong Kong, has no application to the said lands.
(b) That Government Notice No.3080 dated 7th October 1981 and the 

decision of the Governor-in-Council referred to therein purporting 
to resume the said lands, are void and of no effect.

(c) That the occupation of the said lands by the Crown and/or its 
agents, licencees or tenants, is unlawful.

(6) Further and in the alternative to (1) to (5) above, Section 12(b) and 40 
12(c) of the Crown Lands Resumption Ordinance Chapter 124 Laws of 
Hong Kong are void as being repugnant to and/or ultra vires of Her 
Majesty's Order-in-Council providing for the administration of the New

(3)

(4)

(5)

- 2 -



10

20

30

40

Territories dated 20th October 1898 and/or the Letters Patent and/or the 
Royal Instructions.

(7) Alternatively to (1) to (6) above, by a true and proper construction of 
Sections 13 and 14 of the Land Court (New Territories) Ordinance 1900 
(Ordinance No.8 of 1900) and Sections 13 and 14 of the New Territories 
Land Court Ordinance 1900 (Ordinance No. 18 of 1900) and by two 
Proclamations of the Governor dated 9th April and 12th July 1899, a 
declaration:
(a) That the Land Court, in allowing claims under Section 13 of the 

aforesaid Ordinances had no power to impose restrictions as to user 
of the said lands or grant a term of less than 99 years.

(b) That the Crown in granting a title under Section 14 of the aforesaid 
Ordinances had no power to impose restrictions as to user of the 
said lands or grant a term of less than 99 years.

(c) That accordingly, the Lease granted by the Crown to the Plaintiffs 
predecessors-in-title on 24th January 1905 is void insofar as it 
purported to restrict user of the said lands and grant a term of less 
than 99 years.

(8) Further and in the alternative to (7) above, a declaration that Section 8 
of the New Territories Ordinance, Chapter 97 Laws of Hong Kong, is 
valid only to the extent of 99 years from the 1st day of July 1898, and 
accordingly:
(a) The Plaintiff is entitled to possession of the said lands on the expiry 

of 99 years from the 1st day of July 1 898, and
(b) Section 5 of the Crown Lands Resumption Ordinance, Chapter 1 24, 

Laws of Hong Kong is of no effect insofar as it purports to 
extinguish the rights of the Plaintiff beyond the period of 99 years 
from the 1st day of July 1898.

(9) Alternatively to (1) to (8) above, a declaration that the said lands were 
not expressed to be demised as agricultural or garden ground by the 
said Lease on 24th June 1905.

(10) Alternatively to (9) above, if which is denied the said lands were demised 
as agricultural or garden ground, the Plaintiff may use the said lands 
for any use other than building purposes and in particular for the open 
storage of motor vehicles.

(11) Further or other relief.

(12) That provision be made for the costs of this applicaton.

In the
Supreme Court
of Hong Kong
Miscellaneous
Proceedings

N °'

(as further 
re-amended) 
dated 1st 
June 1982 
(continued)

If the defendant does not acknowledge service, such judgment may be given or orderffi&&^'&m%k&mmifcm&\°i#f   &m^^^±^m
made against or in relation to him as the Court may think just and expedient.



In the
Supreme Court
of Hong Kong
Miscellaneous
Proceedings

No. 1
Originating 
Summons 
(as further 
re-amended) 
dated 1st 
June 1982 
(continued)

Dated the 1 st day of June 1982.
- A ^ ft 0 °

N. J. BARNETT (L.S.) 
Registrar

(Sd.) Raymond Tang & Co. 
Solicitors for the Plaintiff:

Note:- This summons may not be served later than 12 calendar months
,U- : m m ffi & tfc ^ f W 3£ K n ' Jtfc f* 1C ^ ff ^ _h 2l 0 £J ± 

beginning with the above date unless renewed by order of the Court.

This Summons was taken out by Messrs. Raymond Tang & Co., of 7th floor,
jtt » M * IK tf A ( e ±it to _h ) ^ ft m n m §P li n &. m m

Chung Nam House, No. 59 Des Voeux Road Central, Hong Kong, Solicitors for the said
Jte iih £§Jt^ffiiB4'K-hA§*Ati]JiC£ft$jf£eifiE£tj!Sm> 

Plaintiff whose address is as stated above.
m ^ A ± ±fe iih 4n ± at °

IMPORTANT

Directions for Acknowledgment of Service are given with the accompanying form.

10

- 4 -



JUDGMENT OF HIGH COURT In the
Supreme Court 
of Hong Kong 
Miscellaneous 

Coram: Kempster, J. Proceedings

Date: 29th April, 1983. ^entof
High Court 
dated 29th 
April 1983

The plaintiff in these proceedings is a limited company which, between 1974 
and 1976, acquired the Block Crown lease of a number of parcels of land in the New 
Territories terminating 3 days prior to the expiry in 1997 of the lease by China to 
Great Britain of such Territories. The meaning of the expression "Block Crown lease" 
is explained in the reasons for judgment of the Hong Kong Court of Appeal in 
Attorney General v. Melhado Investment Ltd. Civil Appeal 79/82, unreported, given 

10 on 13th March 1983. It was hoped, if not expected, that the prohibition on use for 
building purposes contained in the Block Crown lease might be waived on payment of 
a suitable premium. On the other hand the plaintiff knew, I would assume, of the 
compensation and other provisions of the Crown Lands Resumption Ordinance, 
Cap. 124 as amended.

On 30th November 1977 the plaintiff submitted to the appropriate District 
Officer detailed proposals for the potentially profitable development of the land for 
high-class housing which would appeal to persons employed in executive and managerial 
roles in Tuen Mun and Yuen Long New Towns. The project did not commend itself 
to government and the application was refused; on the basis, the plaintiff claims, 

20 that the area was inadequately provided with basic services. The plaintiff sought 
re-assessment of its application. By letter dated the 18th December 1978 the Estate 
Surveyor for the District Officer again intimated a refusal. He stated that necessary 
support from other government departments had not been forthcoming. Undeterred 
the plaintiff tried once more and once more, this time by letter to the plaintiff's 
surveyor dated the 21st July 1980, the Estate Surveyor refused. "There is no present 
planning proposal to permit urban development in the general area in which your 
client's land is situated" he wrote. "The appropriate use is still considered to be



In the agricultural". He sent a further letter to like effect on the 28th January 1981 . 
Supreme Court
of Hong Kong Making the best of a bad job the plaintiff sub-let the greater part of its land for
Miscellaneous a period of 3 years with an option for renewal for a further 2 years to a firm called
Proceedings j,jew Yick Fung Enterprises Co. which wanted space for the parking of vehicles.

As was then thought necessary a short-term waiver was sought from and granted by
V^°; , the District Officer in consideration of the payment of "fees". Judgment of

On the 7th October 1981 the following Notice No. 3080 appeared in the
April 1983 Government Gazette—
(continued)

"Resumption of Land for Temporary Housing Area Yick Yuen, Yuen Long, 
New Territories. 10

To the owners and every person interested or having any right or easement 
in the following lots shown coloured orange on the plan numbered YLR 137 
which is deposited in the District Office at Yuen Long in the New Territories 
and which is available for inspection there."

Then the lot numbers were given.

"Taken notice that the Governor in Council having decided that the above- 
mentioned lots are required for a public purpose, the Governor has ordered 
that the above-mentioned lots shall be resumed and revert to the Crown on 
the expiration of three months from the date of the affixing of the notice to 
the said land. 20 
7 October 1981

A. G. Eason 
Secretary for Lands and Works"

The lots described embraced the greater part of the plaintiffs land and may properly 
be referred to as "the resumed land"; the balance being "the severed land". A letter 
to the plaintiff from the Secretary for the New Territories to similar effect and dated 
the 26th November 1981 followed. Paragraphs 2 and 3 of that letter said—

"2. Government is prepared to offer you for the land that is to be resumed 
cash compensation at $15,299,620 (or at a rate, which represents 50% 
of the prevailing cash compensation for agricultural land acquired by 30 
government in an urban area of the New Territories, as at the date of 
execution of surrender).

3. This offer of cash compensation is subject to your surrendering your land 
to the Crown free of all encumbrances and accepting in writing the 
offer before the expiry of the period stipulated in the said Government 
Notice i.e. before 21st January 1982. If you wish to accept the offer, 
you should call at the District Office, Yuen Long, as soon as possible 
bringing with you this letter, your Identity Card or Company Seal and 
the Title documents in respect of the land to be surrendered. The 
surrender will be taken immediately or the District Officer will make an 40

- 6 -



appointment for you to return at a later date to take the surrender". In the
Supreme Court

By reason of the sub-lease to which I have referred the plaintiff could not comply of Hong Kong 
with the conditions imposed for cash compensation and, as the Crown had resumed Miscellaneous 
pursuant to ordinance and not to the terms of the lease, was left with the recourse Proceedings
described in paragraph 5 which read- VT „

No. 2
"Under the provisions of the Crown Lands Resumption Ordinance you have j^Jfcourt° 
the right to claim compensation as a result of your land being resumed by dated 29th 
submitting a claim to the Lands Tribunal. If you are not sure of your rights ^prO 1983 
you should inquiry from the District Office, Yuen Long, or seek independent (continued) 

10 professional advice. The Tribunal on request, must, under sections 10, 11 and 
12 of the said Crown Lands Resumption Ordinance, determine the compen 
sation for your land strictly in accordance with the lease conditions. The 
Tribunal is precluded from awarding any compensation in respect of any 
expectancy or probability of the grant of land exchanges or licences and they 
must discount any evidence which shows that the land values have been 
enhanced by expectation of re-development or of a modification of lease 
conditions".

This meant that the plaintiff could not base a claim for compensation on the reason 
for which the land had been acquired namely that it had potential development value 

20 for housing purposes.

The attitude of the plaintiff is best expressed in paragraph 13 and in the first 
sentence of paragraph 14 of the affirmation made by the Chairman of its Board of 
Directors, Mr. Tan Eng-qik, on the 28th May 1982-

"13. The plaintiff is aggrieved by the resumption because it feels that govern 
ment had taken unfair advantage of the situation, in that government 
had long known that the said lands, in the light of the development plans 
put forward by the plaintiff, had development potential but had kept 
back from allowing the plaintiff to develop the area on the ostensible 
grounds that there were insufficient facilities, such as electricity, water, 

30 drainage, access etc.

Yet government had decided to resume the area for temporary housing 
which required the same facilities but at a much higher level in view of the 
higher desities of population applicable to such use. Also, government well 
knew that the plaintiff had a tenancy agreement at a substantial rent with 
New Yick Fung (which in turn had sub-let at a far higher rent) for the 
open storage of motor vehicles in the area, and indeed, had stood by when 
New Yick Fung had expended substantial sums in forming the area and 
such substantial sums have been reflected by suitable diminution in the 
rent charged. It is unfair that with the knowledge as aforesaid set out 

40 government had chosen to take advantage of resuming the plaintiffs 
land when there is ample Crown land in the Tuen Mun, Yuen Long 
Districts.

14. la the beginning of 1982, if the plaintiff were able to continue to collect

- 7 -



In the rent from New Yick Fung or any other organization for open storage of 
Supreme Court motor vehicles, it would be able to collect rent by the end of 1997, in 
of Hong Kong the total sum of slightly over $23 million even assuming there is no 
Miscellaneous increment in the interim." 
Proceedings

~ ~ The Crown has taken the view that these matters are irrelevant to the issues which the
T ,' f court has to determine and has filed no explanatory or contradictory evidence. This
Hieh Court view is correct in law for which reason, together with the absence of Crown evidence,
dated 29th I express no opinion one way or the other.
April 1983
(continued) When submitting claims for compensation on the 5th March 1982 the plaintiffs

solicitors wrote— 10

"In submitting these claims, our client would like to make it clear that they do 
not wish to be taken as having admitted that they are bound by the terms of 
the Crown Lands Resumption Ordinance, and reserve the right to take such 
proceedings or advance such arguments as they may be advised. Such proceedings 
or arguments may involve (but are not necessarily limited to) the validity of 
the Crown Lands Resumption Ordinance and/or the basis of valuation of the 
property concerned."

On the 1st June 1982 the plaintiff issued an Originating Summons against the 
Crown, by the Attorney General. The first six paragraphs, in their amended form, 
claimed— 20

"(1) A declaration that the resumed land and the severed land (hereinafter 
collectively referred to as "the said lands") were prior to the Convention 
dated the 9th day of June 1898 between Her Majesty and His Imperial 
Majesty the Emperor of China, held by the plaintiffs predecessors-in-title 
in perpetuity and without restriction as to user thereof. (Such rights in 
property shall hereinafter be referred to as 'the said pre-Treaty rights').

(2) A declaration that section 15 of the Land Court (New Territories) 
Ordinance 1900, section 14 of the New Territories Regulation Ordinance 
1910 and section 8 of the New Territories Ordinance, Chapter 97, Laws of 
Hong Kong are void as being repugnant to and/or ultra vires of Her 30 
Majesty's Order-in-Council providing for the administration of the New 
Territories dated the 20th October 1898 and/or the Letters Patent and/or 
the Royal Instructions, insofar as such ordinances purported to vest the 
said pre-Treaty rights in the Crown in perpetuity or at all.

(3) Accordingly, a declaration that the plaintiff is vested with the said pre- 
Treaty rights and is entitled to the possession of the said lands.

(4) Further, a declaration that the purported Lease granted by the Crown to 
the plaintiff's predecessors-in-title on 24th January 1905 is void save and 
except, and only to the extent, that such Lease evidences the ownership 
of the said lands by the plaintiff's predecessors-in-title on or before 24th 40 
January 1905.

(5) Further, a declaration—

- 8 -



(a) That the Crown Lands Resumption Ordinance, Chapter 124, Laws of In the
Hong Kong, has no application to the said lands. Supreme Court

(6) That Government Notice No. 3080 dated 7th October 1981 and the of Hong Kong
decision of the Governor-in Council referred to therein purporting Mtscellmeous
to resume the said lands, are void and of no effect. Proceedings

(c) That the occupation of the said lands by the Crown and/or its agents, ^ I———
licencees or tenants, is unlawful. Judajnent of

High Court 
(6) Further and in the alternative to (1) to (5) above, section 12(B) and 12(C) d^ed 29th

of the Crown Lands Resumption Ordinance Chapter 124, Laws of Hong April 1983 
10 Kong are void as being repugnant to and/or ultra vires of Her Majesty's (continued) 

Order-in-Council providing for the administration of the New Territories 
dated 20th October 1898 and/or the Letters Patent and/or the Royal 
Instructions."

The plaintiff thereby raised issues of profound importance to government and to land 
holders in the New Territories alike. Mr. Widdicombe, who appeared for the plaintiff, 
was at pains to demonstrate, as will appear, that these issues, which affect the validity 
of colonial laws hi the courts of Hong Kong rather than their recognition elsewhere, 
have been canvassed at other tunes and in other places. No plea based on laches, 
abandonment or acquiescence has been advanced on behalf of the Crown.

20 I necessarily turn to the relevant history of the New Territories starting with 
the system of land tenure prevailing in the summer of 1898. In this regard I have the 
advantage of an affidavit, the contents of which are not contested, sworn by Mr. 
Antony Dicks, a barrister practising in this territory who is conversant with Chinese 
land law. Paragraphs 7 to 11 of his affidavit read as follows—

"7. Most land (other than land used for public purposes) was in late nineteenth 
century China held on what is called 'common tenure'. Other forms of tenure 
such as feudal and quasi-feudal tenure existed but were very rare and there 
was also military service tenure and 'furnace land'.

8. Land under the common tenure or 'land of the ordinary people' was an 
30 interest in perpetuity held by a proprietor on two principal conditions, namely, 

payment of the land taxes and performance of labour services. Over the years 
the labour service fell into disuse particularly in South China and was commuted 
into additional land tax in lieu of labour were collected as a single annual 
amount.

9. Land held under common tenure could be acquired in three ways, viz. by 
inheritance, by purchase and by the cultivation of unoccupied or waste land. I 
need not dwell on the first of these. As to the second, the tenure was transferred 
to the purchaser. Outright sales were not always made, it being possible in 
many parts of China to dispose of land by creating limited interests of various 

40 lands which were themselves subject to possible alienation.

10. The cultivation of unoccupied or waste land was encouraged by the 
authorities and a valid title to such lands could be acquired by following a 
statutory procedure for registration. Land tax did not become payable for

- 9 -



In the
Supreme Court
of Hong Kong
Miscellaneous
Proceedings

No. 2
Judgment of 
High Court 
dated 29th 
April 1983 
(continued)

some years. Once land was required in this way it was subject to common 
tenure and was as freely alienable as such land in general.

11. With a very few specific exceptions mentioned below there appeared to 
have been no limitations on the use of land held under common tenure. The 
character of tenure and the tax payable on such land did not change after the 
erection of buildings on it. It should be remembered that in China at the end 
of the nineteenth century the great bulk of the land was in agricultural use 
and could be expected to continue in that use. The need for any comprehensive 
form of restriction does not appear to have been felt."

In the Gazette for 25th November 1899 the objects and reasons given by the Acting 10 
Attorney General for the introduction of "A Bill entitled The New Territories Land 
Court Ordinance" were set out-

"It is proposed by this Bill to substitute a certificate of title for a Crown 
lease because it has been ascertained that the ordinary holding of land in the 
New Territories is a tenancy in perpetuity and this government could not, 
under the terms of the Convention with China, grant a lease for more than 
99 years from the date of the Convention."

Having considered the terms of the Block Crown lease I am satisfied on the balance 
of probabilities that the land comprised therein was held by the plaintiffs predecessors 
in title on the basis of "common tenure" and that the plaintiff is entitled to the first 20 
of the declarations sought provided that the words "subject to payment of land taxes" 
are added.

On the 9th June 1898 a Convention, subsequently ratified, was concluded 
between Great Britain and China in Peking. The material part of that Convention 
recited—

"Whereas it has for many years past been recognized that an extension of 
Hong Korig territory is necessary for the proper defence and protection of the 
Colony, it has now been agreed between the governments of Great Britain and 
China that the limits of British territory shall be enlarged under lease to the 
extent indicated generally on the annexed map. The exact boundaries shall be 30 
hereafter fixed when proper surveys have been made by officials appointed 
by the two governments. The term of this lease shall be 99 years. It is further 
understood that there will be no expropriation or expulsion of the inhabitants 
of the district included within the extension and that if land is required for 
public purposes it shall be bought at a fair price."

The Convention came into force on the 1st July following. It is on the last sentence 
quoted together with the terms of two proclamations made by the Governor in Chinese 
that Mr. Widdicombe founds his submissions in support of the second to sixth 
declarations sought.

On the 20th October 1898, by Order in Council made at Balmoral, a prerogative 40 
act which it is not suggested that this court can question, Her Majesty Queen Victoria 
made provision for the government of the New Territories during the currency of the
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lease as follows— In the
Supreme Court

"(i) The territories within the limits and for the term described in the said of Hong Kong 
Convention shall be and the same are hereby declared to be part and Miscellaneous 
parcel of Her Majesty's Colony of Hong Kong in like manner and for all Proceedings
intents and purposes as if they had originally formed part of the said /-i_i__,. No. 2 Colony. T , ^ .Judgment of

(ii) It will be competent for the Governor of Hong Kong by and with the (|ate(i
advice and consent of the Legislative Council of the said Colony to make April 1983 
laws for the peace, order and good government of the said territories as (continued) 

10 part of the Colony.

(iii) From a date to be fixed by proclamation of the Governor of Hong Kong 
all laws and ordinances which shall at such date be in force in the Colony 
of Hong Kong shall take effect in the said territories and shall remain in 
force therein until the same shall have been altered or repealed by Her 
Majesty or by the Governor of Hong Kong by and with the advice or 
consent of the Legislative Council."

This document formally vested sovereignty in and dominion over the New Territories 
in Her Majesty and defined the limits of the authority of the Hong Kong legislature in 
relation thereto; prima facie giving the Governor in Council power to legislate in 

20 relation to and to expropriate land. Had the Foreign Jurisdiction Act 1890 been 
invoked different considerations would have arisen. The words in paragraph (ii) of the 
Order in Council followed the terms of Article IX of the Letters which had been made 
patent by Her Majesty on the 19th January 1888 making revised provision for a 
Governor for the Colony of Hong Kong and at the same time defining the extent of 
his authority. Articles III, VII, VIII, IX, X, XI and XII of such Letters Patent read-

"III. We do hereby authorise, empower and command Our said Governor— to 
do and execute all things that belong to his said office according to the tenor 
of these Our Letters Patent and of such Commission as may be issued to him 
under Our Sign Manual and Signet and according to such instructions as may 

30 from time to time by given to him under Our Sign Manual and Signet or by 
Our Order in Our Privy Council, or by Us through one of Our principal 
Secretaries of State, and to such laws as are now or shall hereafter be in force 
in the Colony.

VII. The Executive Council of the Colony shall consist of such persons as We 
shall direct by any instructions under Our Sign Manual and Signet, and all 
such persons shall hold their places in the said Council during Our pleasure.

VIII. The Legislative Council of the Colony shall consist of such persons as We 
shall direct by any instructions under Our Sign Manual and Signet, and such 
persons shall hold their places in the said Council during Our pleasure.

40 IX. The Governor, by and with the advice and consent of the Legislative 
Council, may make laws for the peace, order and good government of the 
Colony.
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X. We do hereby reserve to Ourselves, Our Heirs and Successors, full power 
and authority to disallow, through one of Our Principal Secretaries of State, 
any such law as aforesaid. Every such disallowance shall take effect from the 
time when the same shall be promulgated by the Governor in the Colony.

XI. We do also reserve to Ourselves, Our Heirs and Successors, Our and 
Their undoubted right, with the advice of Our or Their Privy Council, to make 
all such laws as may appear necessary for the peace, order and good government 
of the Colony.

XII. The Governor, in Our name and on Our behalf, may make and execute, 10 
under the public seal of the Colony, grants and dispositions of any lands 
which may be lawfully granted or disposed of by Us. Provided that every such 
grant or disposition be made in conformity either with some law inforce 
in the Colony or with some instructions addressed to the Governor under Our 
Sign Manual and Signet, or through one of Our principal Secretaries of State 
or with some regulations in force in the Colony."

Further guidance had been given to the Governor both on the same day and on the 7th 
July 1896 by Instructions from Her Majesty.

Instruction XXII reads—

"The Governor shall not, except in the cases hereunder mentioned, assent in 
Our name to any ordinance of any of the following classes— 20

(7) Any ordinance the provisions of which shall appear inconsistent with 
obligations imposed upon Us by Treaty—Unless such ordinance shall 
contain a clause suspending the operation of such ordinance until the 
signification of Our pleasure thereupon or unless the Governor shall have 
satisfied himself that an urgent necessity exists requiring that such 
ordinance be brought into immediate operation in which case he is 
authorized to assent in Our name to such ordinance unless the same shall 
be inconsistent with any obligations imposed on Us by Treaty."

It is the plaintiffs contention that, in relation to the ordinances impugned, successive 
Governors gave their assent in breach of such instructions and of Article XII of the 30 
Letters Patent. The plaintiff concedes that all but one of such ordinances were not 
subsequently disallowed. That one is the Land Court (New Territories) Ordinance 
No. 8 of 1900 but, having regard to the terms of a draft letter from the Secretary of 
State for the Colonies to the Governor dated 25th May of that year, I find, again on 
the balance of probabilities, that such ordinance was not subsequently disallowed 
either.

I now turn back to what could colloquially be called "the situation on the 
ground". On the 27th March 1899 the magistrate of the San On District of the Kwong 
Tung Province of China, part of which had by then been incorporated in the Colony 
of Hong Kong, issued a notice for general information declaring to the inhabitants 40 
of the "New Territories" that within the leased area as delimited all fields, land, houses, 
graves, local customs and usages would remain unchanged. On the 4th April the
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Viceroy of the two Kwong Tung Provinces and the Governor of the Kwong Tung 
Province issued a notice for general information which (in translation) read-

"Whereas Kowloon has been leased under the instructions of the Emperor and 
the boundary has been defined in accordance with the original map forwarded 
by the Tsung-Li Yamen, the following agreement has been come to with the 
foreign officials—

(i) The people are to be treated with exceptional kindness, 
(ii) There can be no forced sale of houses and lands, 
(iii) The graves in the leased territory are never to be removed.

10 (iv) Local customs and habits are to remain unchanged according to the wishes 
of the inhabitants."

The translations of both these declarations were laid before the Legislative Council of 
the Colony on the 4th October 1899.

Meanwhile on 8th April 1899 the Governor, expressly pursuant to the terms of 
the Order in Council of 20th October 1898, made a proclamation in English under the 
public seal of the Colony fixing the 17th April following as the day when all its laws 
and ordinances should take effect in the New Territories. From time to time he made 
other proclamations in English and under seal in relation to military stores and 
contagious diseases. Like the proclamation made by Sir Edward Youde on 30th March 

20 1983 in relation to the Coinage they were expressed to be made, directly or indirectly, 
pursuant to the terms of ordinances or Order in Council and the legislative validity 
of such proclamations is not challenged.

At the time of the original occupation of the Island of Hong Kong on behalf of 
the Crown Captain Charles Elliot, R.N., who, pursuant to section V of "An Act to 
regulate the Trade to China and India", [3 & 4 William IV c 93] had been appointed 
Chief Superintendant of the Trade of Her Majesty's subjects within the dominions of 
the Emperor of China and, under the Great Seal, Her Majesty's Plenipotentiary in 
such dominions, had issued two proclamations. The first, made jointly with the 

30 Commander in Chief British Forces on 1st February 1841, both informed the native 
inhabitants that they were now the Queen's subjects and, torture excepted, would 
continue to be governed according to their own laws and exempted Chinese ships and 
merchants from liability to duty. The second, made on the following day from his 
ship then anchored in the harbour, declared that he, Captain Elliot, was responsible 
for government. As regards the legislative validity of these two documents which 
came into existence prior to the formal cession of the Island of Hong Kong to the 
Crown by the Treaty of Nanking on 29th August 1842 I adopt the opinion of Mills- 
Owens, J. in Re Tse Lai-chiu, deceased [1969] HKLR at page 194-

"The proclamations were not expressed to have legislative effect and, in any 
40 event, were merely interim measures."

The island was not "erected" into a separate Colony until the Letters of 5th April 
1843 were made Patent but certainly since the Kowloon Order in Council dated the 
4th February 1861 the Crown has been deemed ultimate owner of all land on the 
island and in the Kowloon peninsula and Crown leases have been granted in relation
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(continued)
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In the to such land without reference to any particular date in the future. 
Supreme Court
of Hong Kong cm the 9th April 1899 the Governor made a proclamation in Chinese, the 
Miscellaneous material parts of which, in translation, read— 
Proceedings

N 2 "Whereas His Imperial Majesty the Emperor of China has leased to Her Majesty 
Judgment of ^e Queen °f Great Britain and Ireland as an extension of the Colony of Hong 
High Court Kong certain territory situated in the district of San On and certain islands 
dated 29th adjacent thereto, the boundaries of which are as hereunder stated—and whereas 
April 1983 Her Majesty has been graciously pleased to appoint me as Governor of the said 
(continued) territory and whereas it is desirable that British and Chinese territory should be

clearly defined so that friendly relations now existing between the two nations 10 
may be always maintained. Now, therefore, I have fixed the 17th April 1899 as 
the date on which the British flag shall be hoisted and the administration of the 
territory be taken over by duly authorized British officers—I would also impress 
upon you that this territory having been leased by His Imperial Majesty the 
Emperor of China to Her Britannic Majesty the Queen, as subjects of Her Majesty's 
empire, your commercial and landed interests will be safe-guarded and that 
your usages and good customs will not in any way be interfered with. It is the 
wish of Her Majesty the Queen that all her subjects in every part of the world 
shall be prosperous and happy and it will be my duty to assist you to improve 
your position by every means in my power. The most respected of your elders 20 
will be chosen to assist in the management of your village affairs to secure 
peace and good order and the punishment of evil doors. I expect you to obey 
the laws that are made for your benefit and all persons who break the law 
will be punished severely. It will be necessary for you to register without delay 
your titles for the land occupied by you that the true owners may be known. 
Should any land be required for public purposes it will be paid for at its full 
value. Remember that as subjects of the Great British Empire your perfect 
freedom from oppression is assured. Should you have any complaint to make 
the Governor will always be willing to hear it and to award what is right. There 
will be no injustice allowed nor any laxity in the administration of justice. 30 
All must render implicit obedience."

Land speculation had already begun in the New Territories and, with varying degrees 
of intensity, has continued ever since.

On the 12th July 1899 the Governor made a further proclamation in Chinese, 
the material parts of which, in translation, read—

"I, Sir Henry Arthur Blake, hereby inform you, the land owners in the New 
Territories, that an officer will visit the sub-district for the purpose of registering 
land owners on a date due notice of which will be given to you. All you who 
can show that you have had possession of landed property for some time must 
fill up a schedule in the following form." 40

The nature of the form was described.

"When these schedules are distributed to a village any person who claims land 
as his property must fill up a schedule and bring it in person to the Visiting
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Officer when he comes to the village in which such person resides and the In the 
Officer will make an entry in the register that such person is the owner and will Supreme Court 
add such other particulars as may be necessary. A list of those who have been of Hong Kong 
registered as land owners in the village and of their holdings will be posted in Miscellaneous 
the village for 7 days and afterwards an extract of the entry of each holding Proceedings 
will be made to be handed to the owner. But before it is handed to the owner 
he must pay the amount of Crown rent fixed as due by him. If no rent is paid j °' 
the land will be forfeited to the government without fail. If there is any
unsettled dispute about property the name of the person in actual possession ^^d 29th 

10 will be registered and he must pay the Crown rent, but an extract of an entry April 1983 
in the register will not be issued until the Squatters Board has ascertained that (continued) 
the person in possession is the legal owner and the Board's decision has been 
approved by me— should it be found at any time that any land owned by any 
person has not been reported it will be treated as government land. A survey 
will shortly be made of the whole of the leased territory so that the boundaries 
of the various holdings may be clearly known and any cases of neglect to 
report on the part of owners of land will be easily discovered and will involve 
forfeiture of the property to government. Do not say that I have not warned 
you. The Crown rent including all charges fixed for the present is given below. 

20 You must all without exception obey. Do not be disobedient. A special 
proclamation."

And then are set out the provisions for Crown rent which the Governor had made in 
Council on the same day pursuant to section 3 of Ordinance No. 12 of 1899 being 
"An ordinance to provide for the better regulation of the New Territories". That 
ordinance had been assented to by the Governor and taken effect on the 1 8th April.

I return to the proclamation—

"The above scale of Crown rent may be altered. When the survey has been 
completed permanent certificates of title will be issued. If anyone has been 
forcibly deprived of his land or been fraudulently induced to sell land at a 

30 low price he may present a petition to the District Officer if he lives north 
of the Kowloon range of hills or, if he lives south of it, to the Registrar General 
or the Visiting Officer to be forwarded to the Squatters Board for inquiry."

While the original Chinese versions of the two proclamations are not available they 
are not expressed, at least in translation, to be made under seal or pursuant to any 
Order in Council or Ordinance. Their legislative validity is challenged. In contrast 
with the publication in the Gazette on the 19th February 1900, by direction of the 
Governor, of the Royal Proclamation of the existence of a state of war as between 
the Crown and the South African Republic and the Orange Free State which had 
been made at Windsor on the 27th December 1899, these proclamations were the 

40 Governor's own and an occupier of land in the New Territories at the time might 
well have been entitled to call upon the Colonial Government to redeem the promises 
which they embodied. Attorney General v. Ng Yuen-shiu [1983] 2 WLR 735.

On the 7th October 1 899 a bill was introduced into the legislature "to amend 
the Crown Lands Resumption Ordinance 1889." That ordinance, introduced on 
account of the insanitary construction of dwelling houses in the City of Victoria, had
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empowered the Governor in Council, in the event of a breakdown of negotiations with 
the leaseholder, to resume lands leased from the Crown on payment both of the 
value of the land and buildings and of compensation for the severance of such land 
from adjacent land in the same occupation; the amounts to be fixed by a Board of 
Arbitrators. It was now proposed that the Governor in Council should be empowered 
to acquire land for public purposes wheresoever situated in the enlarged Colony since 
there was doubt as to whether or not land in the New Territories was vested in or 
leased from the Crown. The bill became law on the 24th of that month as ordinance 
No. 30 of 1899. By section 15 of the Land Court (New Territories) Ordinance, No. 8 
of 1900, to which I have already alluded and which took effect on the 28th March 10 
1900 despite a protest by members of the Legislative Council that the bill violated 
the provisions of the Convention, any doubt should have been laid to rest. The section 
declared all land in the New Territories "to be the property of the Crown during the 
term specified in the Convention of the 9th day of June 1898". The ordinance as 
a whole provided for a Land Court to hear claims to title and, where a claim was allowed, 
for the Governor to grant an appropriate title on behalf of the Crown. On the 16th 
July 1900, following suggestions from the Secretary of State for the Colonies, this 
ordinance was repealed and replaced by ordinance No. 18 of 1900 which contained 
a number of changes immaterial for present purposes. However, the New Territories 20 
Titles Ordinance No. 47 of 1902 entitled customary land-holders to extracts from the 
Titles Register and to surrender their rights in exchange for Crown leases. Uncertainty 
as to the rights of the Crown in relation to land in the New Territories revived. Under 
objects and reasons for "A bill entitled An Ordinance to Repeal the New Territories 
Titles Ordinance 1902" published in the Gazette for the 20th November 1903 the 
the Attorney General wrote-

"The object is to repeal the New Territories Titles Ordinance because it has 
become apparent that the system of title by registration thereby established 
is unworkable and because it is found that the system, if it could be brought 
into operation, would clash with the Land Court Ordinance 1900 in a manner 30 
contemplated neither by its framer nor by the legislature when it passed the 
ordinance. The conflict with the Land Court Ordinance arises from the 
interpretation given in the New Territories Titles Ordinance to the expression 
'customary land' and 'customary landholder'. The effect of that interpretation 
may be to override section 14 of the Land Court Ordinance and to confer 
'title' in a manner never intended and impossible to permit. It was never 
intended and cannot be permitted that title to land in the New Territories 
should be acquired otherwise than by grant from the Crown as in the case of 
land in the other parts of the Colony, but it is open to question whether the 
effect of the interpretation clause of the New Territories Titles Ordinance 40 
is not to vest in the Land Court the power to confer title independently of 
grant from the Crown. It was never intended that the Land Court should have 
power to do more than investigate claims to land and report thereon to the 
Governor. It was always intended and that intention still prevails that the 
ultimate right to grant or to refuse titles should rest with the Governor—an 
intention which clearly appears in section 14 of the Land Court Ordinance 
1900. No inconvenience will thereby be caused to anyone because no land 
has yet been brought under the operation of the ordinance."

The New Territories Titles Ordinance 1902 was repealed on the 9th December 1903.
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To occupiers whose titles had scrupulously been examined and approved by the Land In the
Court, applying Chinese law and custom, the grant of Block Crown leases for a term Supreme Court
of 75 years from the 1st July 1898 renewable for a further 24 years less 3 days became of Hong Kong
standard. Section 14 of the New Territories Regulation Ordinance No. 34 of 1910 Miscellaneousread- Proceedings

"All land in the New Territories is hereby declared to be and to have been from ^ °j
the commencement of the New Territories (Land Court) Ordinance 1 900 the en °
property of the Crown and all persons in occupation of any such land after <jated 
the commencement of this ordinance shall be deemed to be trespassers as ^p 

10 against the Crown unless such occupation is authorized by grant from the (continued) 
Crown or by other title allowed under this ordinance or by licence from the 
Governor or from some government officer having authority to grant such 
licence."

The Crown Lands Resumption and Resumption (Amendment) Ordinances of 
1889 and 1899 were repealed and replaced by the Crown Lands Resumption Ordinance 
1900 which re-enacted the earlier provisions for compensation. But section 2(c) of 
the Crown Lands Resumption Ordinance 1921 provided that no compensation should 
be given in respect of any use of the land which was not in accordance with the terms 
of the Crown lease under which the land was held. Section 2(c) of the Crown Lands 

20 Resumption Amendment Ordinance 1922 added a further restriction on the amount 
of compensation which might be awarded on resumption. It read—

"No compensation shall be given in respect of any expectancy or probability 
of the grant or renewal or continuance by the Crown or by any person of any 
licence, permission, lease or permit whatsoever provided that this paragraph 
shall not apply to any case in which the grant or renewal or continuance of 
any licence, permission, lease or permit could have been enforced as of right 
if the land in question had not been resumed."

On the 29th April 1925 a petition was sent to the Secretary of State for the
Colonies, Mr. L. S. Amery, by landholders in the New Territories making virtually

30 the same complaints as those presently advanced by the plaintiff. In his draft letter
to the Governor acknowledging receipt of the petition the Secretary of State wrote—

"The main allegation made by the petitioners is that the effect 01 the legislation 
to which they refer and the policy adopted thereunder amounts in itself to 
expropriation in breach of the Convention of 1898 for the lease of the New 
Territories. This is a very big question depending to a great extent upon the 
right which holders of land possessed under Chinese law and it is quite 
impossible on the information before me to come to any conclusion upon it. 
I would only say that the contention of the petitioners does not seem to me 
to be a frivolous one and that it does appear that the view of the Hong Kong 

40 Government as to the rights of the holders of land under Chinese law have 
become less sympathetic as time progressed and the Convention and the 
promises made under it receded into the past."

His opinion had no apparent effect on the land legislation of the Colony.
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In the I turn to legislation current at the time of issue of the originating summons. 
Supreme Court The relevant sections of the New Territories Ordinance, Cap. 97 read— 
of Hong Kong
Miscellaneous «8 pj\ \&n^ jn the New Territories is hereby declared to be and to have been
Proceedings from the 2 3rd day of July 1900 the property of the Crown and all persons in

occupation of any such land shall be deemed to be trespassers as against the
J °d nt of Crown unless such occupation is authorised by grant from the Crown or by
HiehCourt other title allowed under this ordinance or by licence from the Governor or
dated 29th from some government officer having authority to grant such licence.
April 1983
(continued) 13. In any proceedings in the Supreme Court or the District Court in relation

to land in the New Territories, the court shall have power to recognise and 10 
enforce any Chinese custom or customary right affecting such land."

The relevant sections of the Crown Lands Resumption Ordinance, Cap. 124 
read—

"12 (b) No compensation shall be given in respect of any use of the land which 
is not in accordance with the terms of the Crown lease under which 
the land is held.

(c) No compensation shall be given in respect of any expectancy or 
probability of the grant or renewal or continuance by the Crown or 
by any person of any licence, permission, lease or permit whatsoever: 
provided that this paragraph shall not apply to any case in which the 20 
grant or renewal or continuance of any licence, permission, lease or 
permit could have been enforced as of right if the land in question 
had not been resumed.

(d) Subject to the provisions of section 11 and to the provisions of para 
graphs (a), (b) and (c) of this section, the value of the land resumed 
shall be taken to be the amount which the land if sold in the open 
market might be expected to realize."

Upon the effect of this fasciculus of Ordinances, Orders in Council, Letters 
Patent, Royal instructions, proclamations and practice the argument turns.

It is common ground between the parties that international obligations such as 30 
those imposed by the 1898 Convention have no effect in municipal law as such albeit 
"sacred and inviolable according to their true intent and meaning" per Lord Mansfield 
in Campbell v. Hall [1774] 1 Cowp at page 208. It is not competent for this court 
to enquire into an allegation of the breach of or to construe the terms of a treaty 
concluded between Sovereign States, Oyekan v. Adele [1957] 2 All ER at page 788, 
where the opinion of the Judicial Committee was expressed by Lord Denning as 
follows—

"Their Lordships desire to point out that the Treaty of Cession was an Act of 
State by which the British Crown acquired full rights of sovereignty over 
Lagos. In these circumstances, the courts of law will not take it on themselves 40 
to construe the treaty. The effect of the Act of State is to give to the British
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Crown sovereign power to make laws and to enforce them, and, therefore, the In the
power to recognise existing rights or extinguish them, or to create new ones. Supreme Court
In order to ascertain what rights pass to the Crown or are retained by the of Hong Kong
inhabitants, the courts of law look, not to the treaty, but to the conduct of Miscellaneous
the British Crown. It has been laid down by their Lordships' Board that- Proceedings

'Any inhabitant of the territory can make good in the municipal courts j^gme^ Of 
established by the new sovereign only such rights as that sovereign has, HiehCourt 
through his officers, recognized. Such rights as he had under the rule dated 29th 
of his predecessors avail him nothing.' April 1983

(continued)
10 See Vajesingji Joravarsingji v. The Secretary of State for India [1924] LR 51, 

IA 357 at page 360 per Lord Dunedin—In inquiring, however, what rights are 
recognized, there is one guiding principle. It is this: The courts will assume that 
the British Crown intends that the rights of property of the inhabitants are to 
be fully respected. Whilst, therefore, the British Crown, as Sovereign, can make 
laws enabling it compulsorily to acquire land for public purposes, it will see 
that proper compensation is awarded to every one of the inhabitants who has 
by native law an interest in it; and the courts will declare the inhabitants 
entitled to compensation according to their interests, even though those 
interests are of a kind unknown to English law."

20 The plaintiff, accepting the burden of showing what land rights have been recognized 
by the Crown, relies upon this assumption and contends that it is properly made as 
regards the inhabitants of the New Territories having regard to the terms of the two 
"Chinese" proclamations made by the Governor in 1899; of the Order in Council 
dated the 20th October 1898 and of the Letters Patent and the Royal Instructions. It 
is submitted that the proclamations had the force of law and, therefore, imported into 
the municipal law of the Colony overriding provisions that there should be no 
expropriation of the inhabitants of the New Territories and that any land required 
for public purposes should be bought at a fair, meaning full market, price. Alternatively 
it is submitted that the words "it shall be competent for the Governor of Hong Kong,

30 by and with the advice and consent of the Legislative Council of the said Colony, to 
make laws for the peace, order and good government of the said territories as part 
of the Colony" found in Article II of the Order in Council of 9th June 1898 did not 
give the Colonial Legislature power to pass laws in breach of the Convention or of 
public international law and that legislation having such effect is ultra vires. Thus the 
court is invited indirectly to inquire into allegations of the breach of a treaty.

Ordinances purporting to vest the land of the New Territories in the Crown
and to provide for payment of compensation at less than open market value as well
as the grant of a leasehold interest less by 3 days than that claimed by the Crown and
prohibiting building development into the baragain will, it is further submitted,

40 constitute expropriation.

In the further alternative it is argued that successive Governors had no power 
to assent to and thereby to validate bills when such assents involved breaches of 
treaty by the Crown and therefore unlawful grants or dispositions within the meaning 
of Article XII of the 1888 Letters Patent as well as breaches by the Governor of 
Instruction XXII (7) of the Royal Instructions. At first blush the court would seem
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precluded from entertaining the last of these submissions, the legislative process being 
complete, by the terms of the 1898 Order in Council and of section 4 of the Colonial 
Laws Validity Act 1865 which were referred to in Rediffusion (HK) Ltd. v. Attorney 
General [1970] HKLR at page 249-

"No Colonial Law passed with concurrence of or assented to by the Governor 
of any Colony—shall be deemed to have been void or inoperative by reason 
only of any instructions with reference to such law or the subject thereof 
which may have been given to such Governor by or on behalf of Her Majesty 
by any instrument other than the letters patent or instrument authorizing such 
Governor to concur in passing or to assent to laws for the peace order and good 10 
government of such Colony even though such instructions may be referred to 
in such letters patent or last mentioned instrument."

But it is said, if I understand Mr. Widdicombe correctly, that section 4 only validates 
an ordinance assented to in breach of an instruction specifically referring to the 
antecedent bill. 1 cannot accept such a construction and the submission based on 
Article XII of the Letters Patent and Instruction XXII (7) fails. It is, however, true 
that section 4 will not of itself save the ordinances in question if they are otherwise 
ultra vires.

With regard to the two "Chinese" proclamations it is contended on behalf of 
the plaintiff that the Crown was thereby exercising a prerogative not available in the 20 
United Kingdom [Case of Proclamations [1611] 12 Co Rep 74] where, in any event, 
the document was required to be made under the Great Seal and published [Keyley 
v. Manning [1630] Cro Car 180] to legislate by proclamation for ceded or conquered 
territory. This prerogative right the Crown had not forfeited or disabled itself from 
exercising by the grant or solemn promise of subordinate legislative powers to a 
Governor and assembly as had occurred in the North American Colonies, Malta and 
Granada. I think I am entitled to take judicial notice of the fact that the assemblies in 
those colonies were elected or, alternatively, to accept the authority of a distinguished 
con-stitutional historian to that effect. Campbell v. Hall [1774] 1 Cowp at page 212; 
Sammut v. Strickland [1938] AC 678; "British Rule and Jurisdiction beyond the 30 
Seas" by Sir Henry Jenkyns, Clarendon Press, 1902, page 7. In Sammut v. Strickland 
the Judicial Committee may well have used the words "representative institutions" 
with the definition of "Representative Legislature" in section 1 of the 1865 Act in 
mind. The Hong Kong legislature is neither elective nor fully sovereign as was explained 
by Lord Diplock when giving the advice of the Judicial Committee in Rediffusion 
(HK) Ltd. v. Attorney General [1970] HKLR at pp. 242 to 244.

The Crown contends that the nature of the American and Caribbean assemblies 
referred to by Lord Mansfield in his judgment in Campbell v. Hall, although well- 
known to him, was not the significant factor in his decision and that, by the grant of 
an appointed assembly, the Crown had effectively forfeited the right to legislate for 40 
this Colony of its own motion. The point of "self-limitation" did not arise in Lam 
Yuk-ming v. Attorney General [1980] HKLR 815. I am therefore free to find, as I 
do, that in the absence of the grant of an elected assembly and therewith of significant 
attributes of sovereignty which, I believe, was the basis of Lord Mansfield's decision, 
the Crown had not fettered its ancient but apparently dormant powers to legislate 
for the Colony of Hong Kong by proclamation under the Great Seal; implying the
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advice of a known responsible minister. Jephson v. Riera [1835] III Kn 130. In any 
event Article XI of the Letters Patent had expressly reserved to the Crown a concurrent 
right to legislate, whether by proclamation or otherwise, with the advice of the Privy 
Council.

But did the Sovereign, with or without the advice of the Privy Council or 
under the Great Seal or howsoever purport so to do? The Governor, not being a 
Viceroy and having no relevant delegated powers under the Order in Council or Letters 
Patent, could not legislate of his own motion and was certainly not in possession of 
the Great Seal. In my view he did not even profess vicariously to exercise the royal

10 prerogative to legislate by the two "Chinese" proclamations nor, apparently, did he 
apply the seal of the Colony. There is no reason to presume that he did so. It is only 
necessary to look at the terminology of these proclamations to observe that, in 
contrast with the sealed proclamations made in English pursuant to ordinance or 
Order in Council their tenor, like those made by Captain Elliot or described in Ex-parte 
Chavasse [1865] 4 De GJ & S 655 at pp. 662 and 663, was rather promissory, 
informative and minatory than legislative. "To suppose that by such general statements 
in a proclamation the Government renounced their right to acknowledge what they 
thought right and conferred on a municipal court the right to adjudicate as upon rights 
which existed before cession is—to misapprehend the law-" per Lord Dunedin in

20 Vajesingji Joravarsingji v. Secretary of State for India [1924] LR 51, IA 357 at page 
367.

I have been shown no admittedly legislative act pertaining to Hong Kong 
expressed in the Chinese language. The "Chinese" proclamations were no exception. 
Her Majesty Queen Victoria did not thereby exercise her residual or reserved powers 
to legislate for Hong Kong by proclamation under the Great Seal of her own motion 
or with the advice of the Privy Council.

The formula "for the peace, order and good government" of a Colony is, in 
theory at least, subject to the examination of the court which may hold an ordinance 
to be beyond the powers so entrusted to the subordinate legislature and void but

30 "such a power has been held 'to authorize the utmost discretion of enactment for the 
attainment of the objects pointed to' and a court will not inquire whether any parti 
cular enactment of this character does in fact promote the peace, order or good 
government of the Colony." Chenard & Co. v. Arissol [1949] AC 127. Less drastically 
the court will, in the event of ambiguity, seek so to construe an ordinance as to render 
its provisions consistent with the comity of nations and the established rules of public 
international law. Bloxam v. Favre [1883] 8 PD 101 at p. 107; Macleod v. Attorney 
General for New South Wales [1891] AC at p. 457; Salomon v. Commissioners of 
Customs and Excise [1966] 3 All ER at pp. 874 to 875. Further "a mere change in 
sovereignty is not to be presumed as meant to disturb rights of private owners and the

40 general terms of a cession are to be construed accordingly. The introduction of the 
system of Crown Grants which was made subsequently must be regarded as having 
been brought about mainly, if not exclusively, for conveyancing purposes and not 
with a view to altering substantive titles already existing-the original native right was 
a communal right and it must be presumed to have continued to exist unless the 
contrary is established by the context or circumstances" per Lord Haldane in Amodu 
Tijani v. Secretary, Southern Nigeria [1921] AC at pp. 407 to 410. In my view the 
contrary is clearly established in the Colony of Hong Kong by the unambiguous
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terms of the ordinances already referred to.

It is further submitted that, by parity of reasoning, the words "for the peace, 
order and good government" of the Colony appearing in the Order in Council, being 
of uncertain extent, must so be construed as to render legislation in breach of treaty 
ultra vires. These words "connote, in British constitutional language, the widest law 
making powers appropriate to a sovereign" per Lord Radcliffe in Ibralebbe v. The 
Queen [1964] AC at p. 923 though, in Hong Kong, such powers are subject to the 
provisions for disallowance expressly reserved to the Crown. In my opinion the words 
in question, hallowed as they are by long and widespread usage, are clear and 
unambiguous and must be given effect whether or not they carry out treaty obligations. 
It has never been held, though it has been suggested, that the laws of a Colonial 
Legislature in breach of international law are void.

10

I also find that the ordinances of which the plaintiff complains were ratified by 
non-disallowance amounting in law to express authorization. Directions given by a 
Secretary of State pursuant to Article III of the Letters Patent may render unnecessary 
amendment of the Royal Instructions. In Inglis v. De Barnard [1841] 3 Moo PC 425, 
there fell for consideration an Order in Council made on the 15th January 1829 
relating to the Registry of Deeds and Instruments in the Island of St. Lucia: "It may 
be lawful for the Governor or officer administering the government of the said island 
with the advice of the Council of Government thereof by ordinances to be by them 20 
for that purpose from time to time made, as occasion shall require, to make ordain 
and prescribe all necessary and proper rules and regulations for the manner of keeping 
the before mentioned registry—all such rules and regulations being nevertheless subject 
to be disallowed by His Majesty in whole or in part as to His Majesty shall seem meet." 
It was suggested that the ordinance enacted in purported pursuance of the Order in 
Council went further than the order permitted and was in consequence inoperative 
and void quoad such excess. It was held, however, that the ordinance having been so 
passed and a copy transmitted to the government at home without disapproval or 
alteration, such ordinance must be considered as duly authorized by the order and 
that the two instruments taken together comprised the law of the land. Buron v. 30 
Denman [1848] 2 Ex 167 and the somewhat unattractive case of Phillips v. Eyre 
[1870] LR 6 QB at pp. 23 and 24 are authorities to like effect as, in the present 
jurisdiction, persuasively at least, is Pong Wai-ting v. Attorney General of Hong Kong 
[1925] HKLR 22. There is one qualification to this rule. Non-disallowance, by analogy 
with the royal consent to a Dominion or Commonwealth statute, cannot give validity 
to an enactment which is void by Imperial statute or because repugnant to a 
Constitution; D'Emden v. Pedder [1904] 1 CLR at p. 117; Nadan v. The King [1926] 
AC at p. 493.

Seeking to turn this principle of law to advantage the plaintiff points out that 
translations of the two "Chinese" proclamations were sent to the Secretary of State 40 
who did not demur. But the acquiescence of the Crown to documents not having 
prima facie legislative effect is not to be equated with its express authorization. 
Cameron v. Kyte [1835] 3 Kn at p. 342.

The Governor in Council has and at all material times had an unfettered right 
to legislate in relation to and to expropriate land in the New Territories during the 
currency of the lease from China.
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Since it is not necessary it is not desirable for the court to seek to determine In thewhether or not the matters complained of amounted to expropriation and, if so, Supreme Courtwhether or not the ordinances recited in the Originating Summons authorized breaches of Hong Kongof or were repugnant to the 1899 Convention. An analogous task was undertaken by MiscellaneousCarrington, C.J. in Chau Kwai-chiu & Anor. v. Wong Shin (1900) HK Daily Press, 30 Proceedings June ("The Shell Case"), but, since the Full Court was exercising its original juris-diction, the case does not bind me. It is in any event distinguishable as the proceedings j'did not involve the Crown as a party. I do not follow the decision of the Chief Justice enthat the Crown had no power to confer title expropriating existing rights in breach ^ated 29th 10 of the Convention. April 1983
(continued)The ordinances relating to land in the New Territories being valid the 

declarations sought in paras. 2, 5 and 6 of the Originating Summons are refused. It necessarily follows that the declarations sought in paras. 3 and 4 must also be refused.

The relief claimed in paragraphs 7 to 1 0 inclusive of the Originating Summons is as follows—

"7. Alternatively to (1) to (6) above, by a true and proper construction of
sections 13 and 14 of the Land Court (New Territories) Ordinance 1900
(Ordinance No. 8 of 1900) and sections 13 and 14 of the New Territories
Land Court Ordinance 1900 (Ordinance No. 18 of 1900) a declaration-20 (a) That the Land Court, in allowing claims under section 13 of the

aforesaid Ordinances had no power to impose restrictions as to user
of the said lands.

(b) That the Crown in granting a title under section 1 4 of the aforesaid 
ordinances had no power to impose restrictions as to user of the 
said lands.

(c) That accordingly, the Lease granted by the Crown to the plaintiffs 
predecessors-in-title on 24th January 1905 is void insofar as it 
purported to restrict user of the said lands.

8. Further and in the alternative to (7) above, a declaration that section 8 30 of the New Territories Ordinance, Cap. 97 Laws of Hong Kong, is valid 
only to the extent of 99 years from the 1st day of July 1898, and 
accordingly—
(a) The plaintiff is entitled to possession of the said lands on the expiry 

of 99 years from the 1st day of July 1 898, and
(b) Section 5 of the Crown Lands Resumption Ordinance, Cap. 124, 

Laws of Hong Kong is of no effect insofar as it purports to extinguish 
the rights of the plaintiff beyond the period of 99 years from the 
1st day of July 1898.

9. Alternatively to (1) to (8) above, a declaration that the said lands were 40 not expressed to be demised as agricultural or garden ground by the said 
Lease on 24th June 1905.

10. Alternatively to (9) above, if which is denied, the said lands were demised 
as agricultural or garden ground, the plaintiff may use the said lands 
for any use other than building purposes and in particular for the open
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storage of motor vehicles."

As regards the seventh declaration sought I am satisfied that the Land Court 
did not itself do more than "allow" claims to title and that the Governor was acting 
intra vires in granting consequential leasehold titles shorter in time than the Crown's 
interest and subject to restriction, pursuant to valid ordinances. The lease acquired 
by the plaintiff was wholly valid. This declaration is refused.

As regards the Eighth declaration sought I am satisfied that, subject to any 
leases granted, section 8 of the New Territories Ordinance Cap. 97, following earlier 
legislation, was apt to vest all land in the Territories in the Crown until and only 
until the expiry at midnight on the 30th June 1997 of the lease by China to the 10 
Crown. Prior to that date land may, as occurred in the case of part of the plaintiffs 
land, validly be resumed pursuant to section 3 of the Crown Lands Resumption 
Ordinance, Cap. 124. But whether or not the words in section 5 providing, in relation 
to resumed land, that "all the rights of the owner, his assigns or representatives and of 
any other person in or over the land or any part thereof shall absolutely cease" have 
effect after the 30th June 1997 is not a question upon which I have material or have 
heard argument warranting a ruling. I am not prepared to make any declaration in 
relation to land title in the New Territories on or after the 1st July 1997.

As regards the ninth declaration sought the plaintiff, reserving rights elsewhere, 
does not suggest that this court can grant such relief. Watford Construction Co. Ltd. v. 20 
Secretary for the New Territories [1978] HKLR 410. It is refused accordingly.

As regards the tenth declaration sought I grant a modified formula, not opposed 
by the Crown here, as follows—

"The severed land may.be and prior to resumption the resumed land might 
lawfully have been used for open storage of motor vehicles or any other 
purpose apart from building purposes inconsistent with the proper occupation 
of the said lands as agricultural or garden ground or from any noisy, noisome 
or offensive trade or business." Attorney-General v. Melhado Investment Ltd. 
Civil Appeal No. 79/82, unreported.

Judgment for the defendant. 30
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NO. 3 ORDER OF HIGH COURT In the
Supreme Court

1982, M.P. NO. 982 of Hong Kong
Miscellaneous

IN THE SUPREME COURT OF HONG KONG Proceedings

HIGH COURT Orde3rof
High Court

MISCELLANEOUS PROCEEDINGS dated 29th 
——— ——— ————— ——— ——— April 1983

IN THE MATTER of land described as 
Lot Nos. 2938, 3103, 3104, 3105, 3106, 
3107,3525,3526 and 3543 in Demarcation 
District No. 124 in the New Territories

10 Hong Kong (hereinafter referred to as "the
resumed land")

and
IN THE MATTER of land described as Lot 
Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong Kong 
(hereinafter referred to as "the severed 
land")

BETWEEN 

20 WINFAT ENTERPRISE (HK) COMPANY LIMITED Plaintiff

and 

THE ATTORNEY GENERAL Defendant

BEFORE THE HONOURABLE MR. JUSTICE KEMPSTER IN COURT

ORDER

UPON THE APPLICATION of the Plaintiff by Originating Summons dated the 
1st day of June 1982.

AND UPON HEARING Counsel for the Plaintiff and Counsel for the Defend 
ant.

AND UPON READING the affirmation of TAN ENG AIK filed herein on the 
30 1st day of June 1982 with all the exhibits therein referred to; the affidavit of
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In the RAYMOND TANG filed herein on the 9th day of December 1982 with all the exhibits 
Supreme Court therein referred to; the affidavit of ANTHONY RICHARD DICKS filed herein on the 
of Hong Kong 9 th day of December 1982; and the affidavits of ROBYN HELANE McLEAN both 
Miscellaneous fiie(i herein on the 15th day of March 1983 with all the exhibits therein referred to. Proceedings

~~———— THIS COURT DOTH DECLARE that: No. 3
Hieh Court (a ) ^e resumed land and the severed land were prior to the Convention dated 
dated 29th the 9th day of June 1898 between Her Majesty and His Imperial Majesty 
April 1983 the Emperor of China, held by the Plaintiff's predecessors-in-title in 
(continued) perpetuity and without restrictions as to user thereof, subject to payment

of land taxes. 10

(b) the severed land may be and prior to resumption the resumed land might 
lawfully have been used for open storage of motor vehicles or any other 
purpose apart from building purposes inconsistent with the proper 
occupation of the said lands as agricultural or garden ground or from 
any noisy, noisome or offensive trade or business.

AND IT IS ORDERED that the declarations sought by the Plaintiff in 
paragraphs 2, 3, 4, 5, 6, 7, 8 and 9 of the aforesaid Originating Summons dated the 
1st day of June 1982 are refused.

AND IT IS FURTHER ORDERED that there be no order as to costs save 
that six-sevenths of the costs of hearing to be the Defendant's with Certificate for two 20 
counsel for both parties.

Dated the 29th day of April 1983.

NJ. Barnett (L.S.) 
Registrar
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NO. 4 NOTICE OF APPEAL

Cml Appeal No. 76/83

IN THE COURT OF APPEAL
(On Appeal from the High Court Miscellaneous

Proceedings No. 982 of 1982)
**************

10

IN THE MATTER of land described as 
Lot Nos. 2938, 3103, 3104, 3105, 3106, 
3107, 3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories 
Hong Kong (hereinafter referred to as "the 
resumed land")

and
IN THE MATTER of land described as 
Lot Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong Kong 
(hereinafter referred to as "the severed 
land")

**************

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 4 
Notice of 
Appeal 
dated 8th 
June 1983

BETWEEN

20

WINFAT ENTERPRISE (HK) 
COMPANY LIMITED

and 

THE ATTORNEY-GENERAL

Plaintiff

Defendant

************** 

NOTICE OF APPEAL

30

TAKE NOTICE that the Court of Appeal will be moved so soon as Counsel can 
be heard on behalf of the above-named Plaintiff on appeal from such part of the 
judgment herein of the Honourable Mr. Justice Kempster given on the 29th day of 
April 1983, whereby the Honourable Mr. Justice Kempster refused to grant Declaration 
Nos. 2, 3, 4, 5, 6, 7, 8 and 9 sought in the Re-amended Originating Summons dated 
the 18th day of March 1983 and that this Honourable Court doth grant the said 
Declarations, and that the above-named Defendant may be adjudged to pay the above- 
named Plaintiff his costs of this appeal and of the proceedings below.

AND TAKE FURTHER NOTICE that the grounds of this appeal are that 
he had erred in law in that: —
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(1) He was wrong in determining that the Governor's proclamation of 9th 
April and 12th July 1899 did not constitute an exercise of the Crown's 
prerogative power to legislate for the New Territories.

(2) He was wrong in deciding that the words "peace, order and good govern 
ment" were unambiguous, alternatively, he was wrong in so construing 
the said words as empowering the Legislative Council to make laws which 
do not carry out treaty obligations between Her Majesty's Government 
and the Chinese Government, and further alternatively, he was wrong 
in deciding that a Colonial legislature has powers to legislate in breach 
of international law. 10

(3) He was wrong in deciding that Section 15 of the New Territories Land 
Court Ordinance 1900, Section 14 of the New Territories Regulation 
Ordinance 1910 and Section 8 of the New Territories Ordinance, Chapter 
97, Laws of Hong Kong, together with Sections 12(b) and 12(c) of the 
Crown Lands Resumption Ordinance, Chapter 124, had been ratified by 
non-disallowance amounting in law to express authorisation.

(4) He was wrong in deciding that the Governor was intra vires in granting 
Block Crown Leases shorter in time than the Crown's interest and subject 
to restrictions. In particular, he had failed to consider the terms of 
Sections 13 and 14 of the Land Court (New Territories) Ordinance 20 
1900 (Ordinance No. 8 of 1900) and Section 13 of the New Territories 
Land Court Ordinance 1900 (Ordinance No. 18 of 1900).

(5) He had failed to consider the effect of Section 5 of the Crown Lands 
Resumption Ordinance in the light of his having accepted that the above- 
named Plaintiffs predecessor-in-title had held land on the basis of 
"common tenure" prior to 9th June 1898 (namely, on a perpetual 
leasehold) and in the light of the fact that the tenure of the Crown was 
limited to midnight on 30th June 1997.

AND FURTHER TAKE NOTICE that the above-named Plaintiff proposes 
to set down this appeal for hearing. 30

Dated this 8th day of June 1983.

Mr. Anthony F. Neoh 
Counsel for the Appellant
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NO. 5 RESPONDENT'S NOTICE

Civil Appeal No. 76 of 1983

IN THE COURT OF APPEAL

(On Appeal from the High Court Miscellaneous

Proceedings No. 982 of 1982)

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 5
Respondent's 
Notice 
dated 28th 
June 1983

10

IN THE MATTER of land described as 
Lot Nos. 2938, 3103, 3104, 3105, 3106, 
3107, 3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories 
Hong Kong (hereinafter referred to as 
"the resumed land")

and
IN THE MATTER of land described as 
Lot Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong Kong 
(hereinafter referred to as "the severed 
land")

BETWEEN

20 WINFAT ENTERPRISE (HK) 
COMPANY LIMITED

and 

THE ATTORNEY GENERAL

Plaintiff

Defendant

RESPONDENT'S NOTICE

30

TAKE NOTICE that the Attorney General, the Respondent in this Appeal, 
intends upon the hearing of the appeal under the Appellant's Notice of Appeal filed 
the 8th day of June 1983 from the judgment of the Honourable Mr. Justice Kempster 
dated the 29th day of August, 1983 to contend that the said judgment should be 
affirmed on grounds additional to those relied on by the Count below, namely: —

(1) Section 15 of the New Territories Land Court Ordinance 1900, Section 
14 of the New Territories Regulation Ordinance 1910, Section 8 of the 
New Territories Ordinance, Chapter 97 Laws of Hong Kong, and Sections 
12(b) and 12(c) of the Crown Lands Resumption Ordinance, Chapter 124
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(2)

(3)

(hereinafter referred to as "the impugned Ordinances") do not appear
and/or are not inconsistent with obligations imposed upon Her Majesty
the Queen by Treaty.
Thus (1) the assent of the Governor to the impugned Ordinance was not

in breach of Royal Instructions; and
(2) there being no breach of treaty obligations or of international 

law by virtue of the impugned Ordinances, the impugned 
Ordinances constituted a valid exercise of the power of the 
Governor by and with the advice of the Legislative Council to 
make laws for the peace order and good government of the 10 
New Territories and of the Colony as a whole.

The provisions of the New Territories Land Court Ordinance 1900 cannot 
be impugned as in breach of Royal Instructions dated 7th July 1896 
and/or ultra vires the legislature in that the said Ordinance was enacted 
upon a specific Royal Instruction transmitted through the Secretary of 
State.

At the time of the "proclamations" of 9th April 1899 and 12th April 
1899, the Crown was without power to legislate for the Colony by 
proclamation under the Great Seal, having previously granted to the 
Colony a legislative assembly and not having reserved to itself the power 20 
to so legislate. Accordingly the "proclamations" were not of legislative 
effect.

Dated the 28th day of June 1983.

(Sd.) R. A. Osborne 
Junior Counsel for the Respondent

To: Messrs. Raymond Tang & Co., 
Solicitors,
7th Floor, Chung Nam House, 
59 Des Voeux Road Central, 
Hong Kong.
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Roberts, C.J.-
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No. 6
Judgment of 
Court of 
Appeal 
dated 14th 
December 1983

Factual Background

The plaintiff is a real estate development company, which purchased the 
residue of the leasehold estate of various lots in the Yuen Long area of the New 
Territories.
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These lots are held by the plaintiff, as successor in title to the original grantee, 
for a term which ends three days before the expiry in 1997 of the lease by China to 
Great Britain of the New Territories.

The original grant of the lease of the land was contained in a Block Crown 
Lease. This included a prohibition against the use of such land for building purposes, 
without the prior consent of the Crown.

It has long been established, as a matter of administrative practice, that the 
Block Crown Lease may be modified, so as to permit such user, on the payment by 
the lessee of a suitable premium.

On 30th November, 1977, the plaintiff submitted to the District Office, 10 
proposals for the development of its land for high class housing. For various reasons, 
which are not germane to this appeal, this application was refused. Thereafter, the 
plaintiff sublet part of its land for a period of three years, with the option of renewal 
for a further two years, to a firm which required space for the parking of vehicles. 
Permission to do so was obtained from the District Officer.

On 7th October, 1981, the Secretary for Lands and Works published Notice 
3080 in the Government Gazette, giving notice that the Governor had ordered the 
resumption of part of the plaintiff's land, under the Crown Lands Resumption 
Ordinance, for temporary housing, the Governor-in-Council having decided that the 
land was required for a public purpose. 20

The area to be resumed comprised the majority of the plaintiff's land ("the 
resumed land"), leaving a part unresumed ("the severed land").

By a letter dated 26th November, 1981, the Secretary for the New Territories 
offered to the plaintiff cash compensation of $15,299,620 (or 50% of the rate for 
agricultural land acquired in an urban area in the New Territories) for the resumed 
land.

This offer was subject to the plaintiff surrendering the resumed land free from 
all encumbrances; a condition which it was unable to meet by reason of the sub-lease 
referred to above.

The Crown having resumed under the Crown Lands Resumption Ordinance, 30 
the plaintiff was left with his remedy thereunder, which was to submit a claim for 
compensation for the resumed land. It is not disputed that the amount which can be 
obtained by a claimant under that Ordinance is likely to be significantly less than the 
price which might be obtained for the sale of such land in the open market.

This is because a buyer in the open market would be prepared to pay a price 
which takes into account the possibility of obtaining a modification of the Crown 
Lease so as to permit building on the land, whereas section 2 of the Crown Lands 
Resumption Ordinance obliges the Tribunal in its assessment of compensation, "to 
discount any evidence which shows that the land values have been enhanced by 
expectation of redevelopment or of a modification of lease conditions". 40

It is against this background that the plaintiff issued on originating summons
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on 1st June, 1982. This was amended on 18th March, 1983 and further amended by 
leave during the hearing before us, such amendments being underlined. The plaintiff 
seeks the following ten declarations —

"(1) A declaration that the resumed land and the severed land (hereinafter 
collectively referred to as "the said lands") were prior to the Convention 
dated the 9th day of June 1898 between Her Majesty and His Imperial 
Majesty the Emperor of China, held by the Plaintiff's predecessors-in- 
title in perpetuity and without restrictions as to user thereof, (such rights 
in property shall hereinafter be referred to as "the said pre-Treaty rights")

10 (2) A declaration that Section 15 of the Land Court (New Territories) 
Ordinance 1900 (Ordinance No.8 of 1900), Section 15 of the New 
Territories Land Court Ordinance, 1900 (Ordinance No. 18 of 1900), 
Section 14 of the New Territories Regulation Ordinance 1910 and Section 
8 of the New Territories Ordinance, Chapter 97, Laws of Hong Kong, are 
void as being repugnant to and/or ultra vires of Her Majesty's Order-in- 
Council providing for the administration of the New Territories dated 
the 20th October 1898 and/or the Letters Patent and/or the Royal 
Instructions, insofar as such Ordinances purported to vest the said 
pre-Treaty rights in the Crown in perpetuity or at all.

20 (3) Accordingly, a declaration that the Plaintiff is vested with the said 
pre-Treaty rights and is entitled to the possession of the said lands.

(4) Further, a declaration that the purported Lease granted by the Crown 
to the Plaintiffs predecessors-in-title on 24th January 1905 is void save 
and except, and only to the extent, that such Lease evidences the owner 
ship of the said lands by the Plaintiff's predecessors-in-title on or before 
24th January 1905.

(5) Further, a declaration:
(a) That the Crown Lands Resumption Ordinance, Chapter 124, Laws of

Hong Kong, has no application to the said lands.
30 (b) That Government Notice No. 3080 dated 7th October 1981 and the 

decision of the Governor-in-Council referred to therein purporting to 
resume the said lands, are void and of no effect.

(c) That the occupation of the said lands by the Crown and/or its 
agents, licencees or tenants, is unlawful.

(6) Further and in the alternative to (1) and (5) above, Section 12(B) and 
12(C) of the Crown Lands Resumption Ordinance Chapter 124, Laws of 
Hong Kong, are void as being repugnant to and/or ultra vires of Her 
Majesty's Order-in-Council providing for the administration of the New 
Territories dated 20th October 1898 and/or the Letters Patent and/or 

40 the Royal Instructions.

(7) Alternatively to (1) and (6) above, by a true and proper construction of 
Sections 13 and 14 of the Land Court (New Territories) Ordinance 1900 
(Ordinance No.8 of 1900) and Sections 13 and 14 of the New Territories
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Land Court Ordinance 1900 (Ordinance No. 18 of 1900) and by two 
Proclamations of the Governor dated 9th April and 12th July 1899, 
a declaration:
(a) That the Land Court, in allowing claims under Section 13 of the 

aforesaid Ordinances had no power to impose restrictions as to user 
of the said lands or grant a term of less than 99 years.

(b) That the Crown in granting a title under Section 14 of the aforesaid 
Ordinances had no power to impose restrictions as to user of the said 
lands or grant a term of less than 99 years.

(c) That accordingly, the Lease granted by the Crown to the Plaintiff's 10 
prececessors - in-title on 24th January 1905 is void insofar as it 
purported to restrict user of the said lands and to curtail the said 
term of 99 years by 3 days.

(8) Further and in the alternative to (7) above, a declaration that Section 8 
of the New Territories Ordinance, Chapter 97 Laws of Hong Kong, is 
valid only to the extent of 99 years from the 1st day of July 1898, and 
accordingly:
(a) The Plaintiff is entitled to possession of the said lands on the expiry 

of 99 years from the 1st day of July 1898, and
(b) Section 5 of the Crown Lands Resumption Ordinance, Chapter 124, 20 

Laws of Hong Kong is of no effect insofar as it purports to extinguish 
the rights of the Plaintiff beyond the period of 99 years from the 
1st day of July 1898.

(9) Alternatively to (1) and (8) above, a declaration that the said lands were 
not expressed to be demised as agricultural or garden ground by the 
said Lease on 24th June 1905.

(10) Alternatively to (9) above, if which is denied the said lands were demised 
as agricultural or garden ground, the Plaintiff may use the said lands for 
any use other than building purposes and in particular for the open 
storage of motor vehicles." 30

Legislative History (General)

On 9th June, 1898, a Convention was signed between the Governments of 
Great Britain and China ("the Peking Convention") with the object of extending the 
area of the Territory of Hong Kong. The material parts of that Convention are as 
follows —

"No. 14 
CONVENTION FOR THE EXTENSION OF HONG KONG.

(Received in Colonial Office, August 6, 1898.)

WHEREAS it has for many years past been recognized that an extension of 
Hong Kong territory is necesary for the proper defence and protection of the Colony, 
it has now been agreed between the Governments of Great Britain and China that the 
limits of British territory shall be enlarged, under lease, to the extent indicated generally 
on the annexed map* (*not produced). The exact boundaries shall be hereafter fixed

40
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when proper surveys have been made by officials appointed by the two Governments. The term of this lease shall be ninety-nine years.

It is further understood that there will be no expropriation or expulsion of the inhabitants of the district included within the extension, and that if land is required for public offices, fortifications, or the like official purposes, it shall be bought at a fair price.

This Convention shall come into force on the 1st day of July, 1898, being the 10 13th day of the 5th moon of the 24th year of Kuang Hsu. It shall be ratified by the Sovereigns of the two countries, and the ratifications shall be exchanged in London as soon as possible."

On 20th October, 1898, the Queen-in-Council, in the exercise of her prerogative power, the validity of which has not been challenged, enacted an Order-in-Council, ("the New Territories Order-in-Council") in the following terms -

"At the Court at Balmoral, the 20th day of October,

1898
PRESENT: 

The Queen's Most Excellent Majesty in Council.
20 Whereas by a convention dated the 9th day of June 1898 between Her Majesty and His Imperial Majesty the Emperor of China, it is provided that the limits of British territory in the regions adjacent to the Colony of Hong Kong, shall be enlarged under lease to Her Majesty in the manner described in the said convention.

And whereas it is expedient to make provision for the government of the territories acquired by Her Majesty under the said Convention, during the continuance of the said lease.

It is hereby ordered by the Queen's most Excellent Majesty, by and with the advice of Her Majesty's Privy Council, as follows: —

1. The territories within the limits and for the term described in the said 30 Convention shall be and the same are hereby declared to be part and parcel of Her Majesty's Colony of Hong Kong in like manner and for all intents and purposes as if they had originally formed part of the said Colony.

2. It shall be competent for the Governor of Hong Kong, by and with the advice and consent of the Legislative Council of the said Colony, to make laws for the peace, order and good government of the said territories as part of the Colony.

3. From a date to be fixed by proclamation of the Governor of Hong Kong, all laws and ordinances which shall at such date be in force in the Colony of Hong
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Kong shall take effect in the said territories, and shall remain in force therein until 
the same shall have been altered or repealed by Her Majesty or by the Governor of 
Hong Kong, by and with the advice or consent of the Legislative Council.

4. Notwithstanding anything herein contained the Chinese officials now 
stationed within the city of Kowloon shall continue to exercise jurisdiction therein, 
except in so far as may be inconsistent with the military requirements for the defence 
of Hong Kong.

And the Right Honourable Joseph Chamberlain, one of Her Majesty's Principal 
Secretaries of State, is to give the necessary directions herein accordingly.

A.W. FITZROY."

On 6th January, 1899, the Secretary of State addressed the Governor in a 
despatch as to the manner in which jurisdiction in the New Territories should be 
assumed by the Crown. The despatch contains, among many other matters, a direction 
to the Governor to publish the New Territories Order-in-Council as soon as possible 
and emphasizes the need to deal with the land question promptly.

The Governor issued two Proclamations, on which heavy reliance has been 
placed by the plaintiff, on 9th April and 12th July. The material parts of the English 
version of these Proclamations are as follows —

[Proclamation of 9th April.]

"Whereas His Imperial Majesty the Emperor of China has leased to Her Majesty 
the Queen of Great Britain and Ireland, as an extension of the Colony of Hongkong, 
certain territory situated in the District of San On, and certain islands adjacent thereto, 
the boundaries of which are as hereunder stated,

10

20

And whereas Her Majesty has been graciously pleased to appoint me as 
Governor of the said territory, and whereas it is desirable that British and Chinese 
territory should be clearly defined so that the friendly relations now existing between 
the two nations may be always maintained.

I would also impress upon you that this territory having been leased by His 
Imperial Majesty the Emperor of China to Her Britannic Majesty the Queen, as subjects 
of Her Majesty's Empire, your commercial and landed interests will be safeguarded, 
and that your usages and good customs will not in any way be interfered with.

30

It will be necessary for you to register without delay your titles for the land 
occupied by you, that the true owners may be known. Should any land be required for 
public purposes it will be paid for at its full value."
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[Proclamation of 12th July.]

"I, SIR HENRY ARTHUR BLAKE ........................................
hereby inform you, the landowners in the New Territories, that an Officer will visit 
sub-districts for the purpose of registering landowners on a date due notice of which 
will be given to you. All you who can show that you have had possession of landed 
property for some time must fill up a schedule in the following form: —

1. Name of owner.
2. Nature of title.
3. Date of lease or grant (if any).

10 4. Number of years in occupation.
5. Description of land.
6. Dimensions of land.
7. Situation of land.

When these schedules are distributed to a village, any person who claims land 
as his property must fill up a schedule and bring it in person to the Visiting Officer 
when he comes to the village in which such person resides; and the Officer will make 
an entry in the register that such person is the owner and will add such other particulars 
as may be necessary. A list of those who have been registered land owners in the village 
and of their holdings will be posted in the village for seven days, and afterwards an 

20 extract of the entry of each holding will be made and will be handed to the owner. 
But before it is handed to the owner he must pay the amount of Crown Rent fixed 
as due by him. If no Rent is paid, the land will be forfeited to the Government without 
fail.

If there is any unsettled dispute about property, the name of the person in 
actual possession will be registered, and he must pay the Crown Rent, but an extract 
of an entry in the Register will not be issued until the Squatters' Board has ascertained 
that the person in possession is the legal owner and the Board's decision has been 
approved by me. In that case an extract will be issued to him and he will be permitted 
to remain in possession. But should the Board decide that the property is really not

30 his property, the Crown Rent paid by him will be refunded, and the person who is 
adjudged by the Board to be the person who should pay the rent and who is approved 
as such by me, must forthwith pay the rent due. All you owners of land must report 
all the land in your possession. Should it be found at any time that any land owned 
by any person has not been reported it will be treated as Government land. A survey 
will shortly be made of the whole of the Leased Territory, so that the boundaries of 
the various holdings may be clearly known: and any cases of neglect to report on 
the part of owners of land will be easily discovered, and will involve forfeiture of the 
property to Government. Do not say that I have not warned you. The Crown Rent 
including charges fixed for the present is given below. You must all without exception

40 obey. Do not be disobedient. A special proclamation."

The latter Proclamation also sets out the Crown rent which will be payable. 
These provisions as to rent are the same as those contained in Rules made by the 
Governor-in-Council on the same date as this Proclamation, under the New Territories 
Regulation Ordinance (No. 12 of 1899) which came into force on 18th April, 1899.
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On 8th April, 1899, the Governor, in pursuance of the New Territories Order- 
in-Council, had issued the following Proclamation —

"Whereas by an Order of the Queen's Most Excellent Majesty in Council, made 
on the 20th day of October, 1898, after reciting that by a Convention dated 
the 9th day of June, 1898, between Her Majesty and His Imperial Majesty 
the Emperor of China, it is provided that the limits of British territory in the 
regions adjacent to the Colony of Hongkong, shall be enlarged under lease to 
Her Majesty in the manner described in the said Convention; and after reciting 
that it is expedient to make provision for the Government of the territories 
acquired by Her Majesty under the said Convention, during the continuance 
of the said lease, it was ordered (inter alia) as follows: —

Now, therefore, I, Sir HENRY ARTHUR BLAKE, do hereby, in pursuance 
of the powers reserved to me by the said Order of Her Most Excellent Majesty 
in Council and of every other power (if any) enabling me by this Proclamation 
proclaim and direct that from the said 17th day of April, 1899, all laws and 
ordinances, which shall at such date be in force in the Colony of Hongkong, 
shall take effect in the said territories and shall remain in force therein until 
the same shall have been altered or amended by Her Majesty or by the 
Governor of Hongkong, by and with the advice or consent of the Legislative 
Council."

Legislative History (Land)

By the Land Court (New Territories) Ordinance, 1900, (No.8 of 1900) which

10

1. The territories within the limits and for the term described in the said 
Convention shall be and the same are hereby declared to be part and 
parcel of Her Majesty's Colony of Hongkong in like manner and for all 
intents and purposes as if they had originally formed part of the said 
Colony.

2. It shall be competent for the Governor of Hongkong, by and with the 
advice and consent of the Legislative Council of the said Colony, to make 
laws for the peace, order and good government of the said territories as 
part of the Colony. 20

3. From a date to be fixed by proclamation of the Governor of Hongkong, 
all laws and ordinances, which shall at such date be in force in the Colony 
of Hongkong, shall take effect in the said territories and shall remain in 
force therein until the same shall have been altered or repealed by Her 
Majesty or by the Governor of Hongkong, by and with the advice or 
consent of the Legislative Council.

And whereas it is expedient that from the 17th day of April, 1899, all 
laws and ordinances which shall at such date be in force in the Colony of 
Hongkong, shall take effect in the said territories and shall remain in force 
therein until the same shall have been altered or repealed by Her Majesty or by 
the Governor of Hongkong, by and with the advice or consent of the Legislative 
Council:

30

40
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came into force on 28th March, 1900, provision was made for the establishment of a .In the 
Land Court, for the settlement of land claims in the New Territories. The material Supreme Court 
sections are the following — of Hong Kong

Appellate
"2. In this Ordinance, unless the context otherwise requires, the following Jurisdiction 

terms and expressions shall have the respective meanings hereinafter assigned
to them, that is to say:- T °: . -Judgment of

'The Court' means the Land Court constituted under this Ordinance, and shall Appeal 
include any member thereof acting alone in matters where one member dated i4th 
has jurisdiction conferred upon him by this Ordinance: December 1983

(continued)
10 'Land' includes buildings thereon and also land covered with water or within 

the flow of the sea:

'Claim in relation to land' includes a claim to a right of common or other 
profit or benefit, or to any easement or other interest from, in, upon, or 
over or in respect of any land:

'New Territories' means the additional territories acquired by this Colony 
under the Convention dated the 9th day of June, 1898, between Her 
Majesty Queen Victoria and His Imperial Majesty the Emperor of China 
for the enlargement of the limits of this Colony, including the City of 
Kowloon."

20 "13. The Court may allow or disallow any claim in relation to land or allow 
the same as to part thereof, or for such period or at such rent and on such 
other conditions as may appear to the Court to be equitable and just.

14. In cases where the Court allows the claim or part of the claim, such claim 
and its allowance shall be reported by the Registrar to the Governor in due 
course in order that a title appropriate to the case may be granted. If, however, 
in any particular instance, the Governor deems it inexpedient, having regard 
to the public interests of the Colony, that such title should be granted, the 
matter shall be referred back to the Court to decide what compensation shall 
be paid to the claimant or claimants, and the amount awarded by the Court 

30 shall be paid by the Government to such person or persons as the Court may 
direct. The decision of the Court as to the amount of compensation shall be 
final.

15. All land in the New Territories is hereby declared to be the property of 
the Crown, during the term specified in the Convention of the 9th day of 
June, 1898, hereinbefore referred to, and all persons in occupation of any 
such land, after such date as may be fixed by the Governor by notification in 
the Gazette, either generally or in respect to any specified place, village, or 
district, shall be deemed trespassers as against the Crown, unless such 
occupation is authorized by grant from the Crown or by other title allowed 

40 by the Court under this Ordinance, or by license from the Governor or from 
some Government officer having authority to grant such license, or unless a 
claim to be entitled to such occupation has been duly presented to the Court
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In the and has not been withdrawn or heard and disallowed." 
Supreme Court
of Hong Kong "17. Titles to be granted under this Ordinance shall be in such form or forms 

Appellate as may from time to time be directed by the Governor." 
Jurisdiction

This Ordinance, after assent by the Governor, was forwarded to the Secretary
No - 6 of State, who directed that it repealed and re-enacted with various amendments. The 
CouTof replacement Ordinance, the New Territories Land Court Ordinance (No. 18 of 1900) 
. - came into force on 23rd July, 1900. The sections of Ordinance No.8 of 1900, quoted 
dated 14th above, were reproduced in Ordinance No. 18 of 1900 without alteration.
December 1983
(continued) At the date of the assumption or jurisdiction by the Crown, on 1st July, 1898,

resumption of land for public purposes in the territory was governed by the Crown 10 
Lands Resumption Ordinance 1889 (No.23 of 1889), the material parts of which 
read —

"6. No suit or action shall lie either against the Crown or against any other 
person for any loss or damage resulting to any person from any resumption 
of any land as aforesaid but any person claiming compensation whether as 
owner or otherwise by reason of such resumption shall before the commence 
ment of the sittings of the Board transmit to the clerk of the Board if appointed 
or if no clerk be appointed to the Colonial Secretary for transmission to the 
Board a written claim stating the nature of his right or interest in the land and 
the amount which he seeks to recover. 20

7. Every claim shall be separately considered and adjudicated upon unless 
the parties otherwise agree.

8. The Board when constituted shall have the following powers and 
authorities, viz: —

(1) To determine the compensation to be paid in respect of such resumption 
or in respect of the extinction of any right or easement caused by such 
resumption regard being had not only to the value of the land taken and 
any buildings thereon but also to any damage or injury resulting to the 
owner of the land resumed by reason of the severance of such land from 
other land of such owner contiguous thereto, and to award compensation 30 
in respect of such resumption or extinction to all persons claiming 
compensation to whom the Board may find compensation to be due."

By the Crown Lands Resumption Ordinance 1899, (No.30 of 1899) Ordinance 
No.23 of 1889 was extended, in its application, to the New Territories as from 24th 
October, 1899.

The Crown Lands Resumption Ordinance (No.32 of 1900) repealed and 
replaced the earlier Ordinance, without alteration of the sections quoted above.

Section 14 of the New Territories Regulation Ordinance 1910 (No.34 of 1910) 
dealt with the vesting of land in the New Territories in these terms —

"14. All land in the New Territories is hereby declared to be and to have been 40
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from the commencement of the New Territories (Land Court) Ordinance, In the 
1900, the property of the Crown, and all persons in occupation of any such Supreme Court 
land after the commencement of this Ordinance shall be deemed to be trespassers of Hong Kong 
as against the Crown, unless such occupation is authorised by grant from the Appellate 
Crown, or by other title allowed under this Ordinance, or by licence from the Jurisdiction 
Governor or from some Government officer having authority to grant such N 7
licence '" Judgment of

Court ofThis section has since been amended and appears today as Section 8 of the New Appeal 
Territories Ordinance (Cap. 91) — dated 14th 

10 "8. All land in the New Territories is hereby declared to be and to have been December 1983 
from the 23rd day of July, 1900, the property of the Crown, and all persons in (continued) 
occupation of any such land shall be deemed to be trespassers as against the 
Crown, unless such occupation is authorized by grant from the Crown, or by 
other title allowed under this Ordinance, or by licence from the Governor or 
from some Government officer having authority to grant such licence."

By the Crown Lands Resumption (Amendment) Ordinance 1921 (No. 11 of 
1921) which came into force on 2nd September, 1921, additional rules were 
introduced for the assessment of compensation —

"2. In the determination of the compensation to be paid under the principal 
20 Ordinance:—

(a) No allowance shall be made on account of the resumption being 
compulsory:

(b) Subject to the provisions of section 11 of the principal Ordinance, and to 
the provisions of paragraph (c) of this section, the value of the land 
resumed shall be taken to be the amount which the land if sold in the 
open market might be expected to realize: and

(c) No compensation shall be given in respect of any use of the land which is 
not in accordance with the terms of the Crown lease under which the land 
is held."

30 Further amendments to the compensation provisions were made by the Crown 
Lands Resumption Ordinance, 1922, which came into force on 24th March, 1922. 
The new section 2, replacing that of Ordinance No. 11 of 1921, reads -

"2. In the determination of the compensation to be paid under the principal 
Ordinance:—
(a) No allowance shall be made on account of the resumption being 

compulsory;
(b) No compensation shall be given in respect of any use of the land which 

is not in accordance with the terms of the Crown lease under which the 
land is held:

40 (c) No compensation shall be given in respect of any expectancy or probability 
of the grant or renewal or continuance, by the Crown or by any person, 
of any licence, permission, lease or permit whatsoever, provided that this 
paragraph shall not apply to any case in which the grant or renewal or 
continuance of any licence, permission, lease or permit could have been 
enforced as of right if the land in question had not been resumed: and 

(d) Subject to the provisions of section 11 of the principal Ordinance, and to 
the provisions of paragraphs (b) and (c) of this section, the value of the
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land resumed shall be taken to be the amount which the land if sold in 
the open market might be expected to realise."

Section 12 of the current Crown Lands Resumption Ordinance (Cap. 124) 
contains the 1922 provisions, unaltered.

The Plain tifFs case in outline

Kempster, J. came to the conclusion that the plaintiffs predecessors in title 
had held the land on the basis of common tenure before 1st July, 1898, the date from 
which the New Territories became part of Hong Kong. He also found that it was 
incident to such a tenure that these predecessors might have used the land for any 
purpose, without restriction as to user. He accordingly granted the first declaration 10 
sought.

These findings have not been challenged and seem to us to be justified on 
the basis of the affidavit of Mr. Dicks, which is referred to in the judgment of the 
trial judge.

The judge also granted, with his own modification, the tenth declaration 
sought, which was to the general effect that, but for the resumption, the plaintiff 
would have been entitled to use the land for any purpose other than for "building 
purposes". This finding has not been challenged either.

Before the plaintiff can succeed in obtaining the other declarations which it 
seeks, it must surmount a number of formidable obstacles, which involve a consideration 20 
of fundamental questions affecting the legality of the land law enacted by the 
Legislature of Hong Kong as applicable to the New Territories.

The foundation of the plaintiff's arguments is the following clause in the 
Peking Convention ("the no-expropriation clause") —

"It is further understood that there will be no expropriation or expulsion 
of the inhabitants of the district included within the extension, and that 
if land is required for public offices, fortifications, or the like official 
purposes, it shall be bought at a fair price."

Although the plaintiff conceded that the Peking Convention is not in itself 
enforceable as part of the domestic law of Hong Kong, it argued that the no- 30 
expropriation clause was imported into the constitutional law of Hong Kong, so as 
to take precedence over any local Ordinances inconsistent with its terms and to be 
unalterable by them.

In order to succeed, the plaintiff concedes that it must establish the following 
propositions —

(1) That the no-expropriation clause has been embodied in the law of Hong 
Kong. This it seeks to do by submitting that the two 1899 Proclamations 
of 9th April and 12th July had the force of law.
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(2) That there were breaches of the Peking Convention in that -
(a) the Crown has issued leases which are shorter than the full term of 

the 'New Territories lease and contain restrictions on user;
(b) compensation for compulsory acquisition has not been awarded at a 

fair price, since the 24th March, 1922, when the Crown Land 
Resumption Ordinance, 1922, came into force.

(3) That the power of the Governor to legislate for the New Territories, does 
not enable him to legislate in defiance of the Peking Convention.

(4) That the Governor exceeded his powers by assenting to legislation which 
10 had such an effect, since those Ordinances which offended the Peking 

Convention should have been reserved by the Governor, in accordance 
with Royal Instructions, for the signification of the Queen's Pleasure, 
a defect which rendered the Ordinances invalid and could not be cured 
by a later exercise of the power of non-disallowance.

(5) That those parts of the Block Crown Lease of the plaintiff's land which 
impose restrictions as to the tenure of the lease and as to user are 
themselves ultra vires the Ordinances under which the Crown purported 
to issue it.

We will consider each of these principal submissions in turn, insofar as this
20 proves to be necessary. Though, as will be seen, an examination of some of them

depends upon our finding on others and we shall, in this difficult and delicate area,
resist as best we can the temptation to express views on any matter unless this is
necessary to our decision on the declarations sought.

The Proclamations

The plaintiff accepted that a treaty is an act of state which cannot be enforced 
by the courts, unless it has been recognized or adopted as part of the municipal law.

However, it was submitted that the clause in the Peking Convention which 
dealt with expropriation and fair price was so recognized and adopted by virtue of two 
Proclamations dated 9th April and 12th July, 1899.

30 We have had before us the two Proclamations as published in English and the 
original Chinese text, with a certified English translation, of the Proclamation of 9th 
April, 1899. The Chinese text of the later Proclamation has not been found.

Laws in Hong Kong have always been promulgated in the English language. 
Insofar as it can be argued that these Proclamations had legislative effect, it is the 
English version, as published in the Gazette, which should be followed.

The plaintiff drew our attention, in relation to the first Proclamation, to two 
passages, emphasizing the parts underlined —

"(a) I would also impress upon you that this territory having been leased by 
His Imperial Majesty the Emperor of China to Her Britannic Majesty the
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(b)

Queen, as subjects of Her Majesty's Empire your commercial and landed 
interests will be safeguarded, and that your usages and good customs will 
not in any way be interfered with.

It will be necessary for you to register without delay your titles for the 
land occupied by you, that the true owners may be known. Should any 
land be required for public purposes it will be paid for at its full value."

The second Proclamation, dated 12th July, 1899 contains instructions as to 
how claimants to interests in land in the New Territories should advance their claims. 
At the end of this Proclamation occurs the phrase "when the survey has been completed 
permanent certificates of titles will be issued." 10

If the two Proclamations are to be regarded as part of the domestic law of 
Hong Kong, it must be shown that the Governor, in issuing them, was exercising a power 
to legislate which had been conferred upon him by law, since the Governor of a ceded 
territory, and it is not in dispute that Hong Kong can be so described, has no inherent 
power to legislate. His power to do so can only be that which has been conferred upon 
him by the Crown, as the fount of all legislative power within a ceded territory.

The internal evidence of the Proclamations themselves certainly indicates that 
they were not intended to have the force of law, but were meant to give to the 
inhabitants of the New Territories due warning of the Government's intentions.

The Proclamations contain no reference to any authority for their issue. This 20 
omission, if not conclusive by itself, is at least highly unusual since Hong Kong laws 
invariably refer in their preamble to the legal authority for the enactment.

It should be noted that important parts of the second Proclamation were 
reproduced in Rules made by the Governor-in-Council on the same date (12th July) 
as the Proclamation, under the New Territories Regulation Ordinance, surely an 
unnecessary duplication if the Proclamation itself had the force of law.

Much of the wording of these Proclamations is wholly inappropriate to a 
legislative instrument. For example, the wish of Her Majesty that her subjects should 
be happy or an exhortation to people "not to be disobedient" are odd sentiments to 
be found in a law. 30

We would have been inclined therefore to find that the Proclamations were 
never intended to be legislative instruments, from an examination of their terms 
alone. The same conclusion is reached by an examination of the possible sources of 
the Governor's power to legislate in such a manner.

His primary source of legislative power was derived from Article IX of the 
Hong Kong Letters Patent, issued on 19th January, 1888. Article IX is still in force in 
identical terms —

'IX. The Governor, by and with the advice and consent of the Legislative 
Council, may make laws for the peace, order and good government of the 
Colony." 40
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It is not argued, and indeed the form of the Proclamation makes it unarguable, 
that the Proclamations were made by the Governor, with the advice and consent of the 
Legislative Council.

Article XI of the Letters Patent states —

"We do also reserve to Ourselves, Our Heirs and Successors, Our and 
Their undoubted right, with the advice of Our or Their Privy Council, to 
make all such laws as may appear necessary for the peace, order, and good 
government of the Colony."

This Article clearly reserves to the Queen-in-Council power to make prerogative 
10 Orders in Council. It does not reserve to her power to make laws for the territory, 

whether described as 'Proclamations' or otherwise, in her capacity of Sovereign sole, 
outside her Privy Council.

It was, however, not suggested by the plaintiff that this power of the Queen-in- 
Council could have been the source of power of the Proclamations. It might well be 
that the retention of the Prerogative power contained in this Article was meant to be 
exclusive and that if the Queen intended also to retain her Prerogative sole, she would 
have said so. We think this argument attractive, though it was not urged upon us by 
the defendant.

The plaintiff could not, in view of the background to the Proclamations and
20 their terms, maintain that they were an exercise of the powers of the Queen-in-Council.

He thus had to submit that there was a residuary power in the Sovereign sole to issue,
by virtue of the Royal Prerogative, legislative instruments having the effect of law
within the territory.

To establish this proposition, we were invited to extend the principle, enunciated 
in a line of cases, which stems from Campbell v. Hall (1 > that the Crown has no further 
power to legislate in a Colony which has been granted a representative assembly, that 
is to say one which has an elective element unless such power is specially reserved.

Inherent in these decisions, it is said, is the assumption that the Crown does 
retain such a power in territories which do not possess such an assembly.

30 Although the point does not seem to have been decided directly, it appears to 
have been widely accepted by academic writers that the Crown does not lose its 
prerogative power in a territory which does not possess a representative assembly, 
and the defendant invited us to find that the principle of Campbell v. Hall ( ' > should 
also apply to Hong Kong, which possesses its own legislature, though this is not elective 
in nature.

We have not found it necessary to form any view as to this, because we are
satisfied that, even if the Queen does retain a prerogative power to legislate herself,
outside her Privy Council, she did not purport to exercise any such power in the case
of these Proclamations, which in our opinion cannot possibly be regarded as emanating

40 from her.

(1) [1774] 98E.R. 1045.
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Assuming that it would be open to the Queen, in exercise of such a residuary 
prerogative power, to direct the Governor to issue as her delegate Proclamations of 
this kind, there is no indication whatsoever in any of the material put before us that 
any such direction was issued.

The instructions of the Secretary of State, which were available to us, contain 
no such reference. Nowhere does the Secretary of State suggest that the Queen has 
authorized the Governor to issue Proclamations on her behalf. Indeed, the Secretary 
of State does not mention the word "Proclamation". Nor does he order the Governor 
to issue any special form of instrument or to enact any law by such a method.

Breach of Peking Convention 10

This Convention, the English version of which is reproduced above in full, was 
expressed to come into force on 1st July, 1898.

As has been seen the paragraph on which the plaintiff relies reads -

"It is further understood that there will be no expropriation or expulsion 
of the inhabitants of the district included within the extension, and that 
if land is required for public offices, fortifications, or the like official 
purposes, it shall be bought at a fair price."

The plaintiff argues that the Convention has been broken in the following 
important respects —

(a) because there was "expropriation" by virtue of the shortening of the 20 
lease and the imposition of conditions in the title granted;

(b) because the land was not bought at a 'fair price', under the Crown Land 
Resumption Ordinance;

(c) because the land was not required for "an official purpose", though this 
submission, argued at first instance, was not pursued on appeal and will 
be treated as abandoned.

Assuming that the plaintiff were able to establish one or more of these breaches, 
it would still have to show that it, or its predecessors in title, had conferred upon 
them thereby rights which are enforceable in law in the courts.

On the authority of Vajesingji Joravarsingji & Others v. Secretary of State of 30 
India(2 ) where a Sovereign State acquires territory by conquest or cession, an 
inhabitant of that territory can enforce in the municipal courts only such proprietary 
rights as the Sovereign has conferred or recognized.

360-
As Lord Dunedin, delivering the judgment of the Privy Council said, at page

"Any inhabitant of the territory can make good in the municipal Courts 

(2) [1924] L.R. 51,I.A. 357.
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established by the new sovereign only such rights as that sovereign has, 
through his officers, recognized. Such rights as he had under the rule 
of predecessors avail him nothing. Nay more, even if in a treaty of cession 
it is stipulated that certain inhabitants should enjoy certain rights, that 
does not give, a title to those inhabitants to enforce these stipulations in 
the municipal Courts. The right to enforce remains only with the high 
contracting parties. This is made quite clear by Lord Atkinson when, 
citing the Pongoland case of Cook v. Sprigg (L.R. 42 LA. 229, 268) he 
says -

10 'It was held that the annexation of territory made an act of state 
and that any obligation assured under the treaty with the ceding 
state either to the sovereign or the individuals is not one which 
municipal Courts are authorized to enforce.' "

In Chau Kwai Chiu and Another v. Wong Shin(3) known as "The Shell Case" 
decided in 1900 but reported only in Vol. 9 Commonwealth International Law Cases, 
p. 298, the Chief Justice of Hong Kong decided that it was open to him to examine 
the terms of a grant by the Crown to see whether it accorded with the Peking 
Convention.

The Chief Justice, having, recognized that the general principle was, following 
20 the Secretary of State in the Council of India v. Kamachee Boye Sahabat 4 ) that an 

annexation is an act of state and an obligation assumed under treaty to that effect is 
not one which municipal courts are authorized to enforce, nevertheless purported to 
do so, on the basis that it was competent for a municipal court to inquire into and 
determine private rights, even where this involved an examination of a Convention 
with another Sovereign. He distinguished Kamachee(4) and other cases on the basis 
that they were instances of annexation pure and simple, in which the Crown assumed 
full sovereignty of the territories, whereas in the case of the New Territories there 
was only a lease for a term of years conferring a qualified sovereignty on the Crown.

The lease which was the subject of The Shell Case* 3) was granted on 20th 
30 December, 1899, before tha Land Court (New Territories) Ordinance, 1900, came 

into force on 28th March, 1900. Had the latter Ordinance been in force at the date 
when the supposed cause of action arose in The Shell Case (3) , the Chief Justice would 
surely have come to a different conclusion. Otherwise, even if he was persuaded that 
the Crown had no inherent power to issue leases which overrode rights undertaken 
by treaty, he would have had to find, and there is no indication to this effect in his 
judgment, that a domestic Ordinance in breach of treaty was ultra vires.

Kempster, J. commented on the recent Privy Council decision in Attorney 
General v. Ng Yuen Shiu(5) in these terms —

"...... these proclamations were the Governor's own and an occupier
40 of land in the New Territories at the time might well have been entitled

(3) 9 C.I.L.C. 298.
(4) [1859]7 Moo Ind. App. 476.
(5) [1983] 2 W.L.R. 735.
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to call upon the Colonial Government to redeem the promises which they 
embodied. Attorney General v. NG Yuen Shiu."

In that case it was held that a public announcement, made by an appropriate 
officer of the Hong Kong Government, promising to consider individually the cases 
of illegal immigrants from Macau, was binding and enforceable, even though no duty 
to consider the cases in this manner had been imposed by law.

The judge does not give his reasons for saying that the inhabitants of the New 
Territories might have been able to invoke the principles set out in The Ng Case(5) , 
which was mentioned before us in passing and without detailed argument. Nor does 
he suggest that it is open to the plaintiff to rely on that decision now. 10

We do not see how the plaintiff could take advantage of the principles set out 
in The Ng Case(5) , where the relevant legislation merely provided a general discretion 
and was neutral as to how it should be exercised. In this instance the legislation itself 
authorizes the action which is the source of grievance. If there was a promise, it could 
hardly be enforced as binding in the face of specific legislation to a contrary effect.

Our conclusion is therefore that, even if there were breaches of the Peking 
Convention, as to which we make no finding, such breaches would not be capable of 
redress at the instance of the subject in the domestic courts of Hong Kong. So it is 
not necessary for us to determine whether or not there were any such breaches.

New Territories Order in Council 20

The plaintiff submitted that although treaty obligations do not per se become 
part of municipal law and confer enforceable rights upon the inhabitants, the power 
of the Governor to make laws under the New Territories Order in Council did not 
authorize him to make legislation in breach of the Peking Convention. The submission 
was put upon two grounds.

The first ground was that paragraph 2 was not to be taken in isolation but that 
the Order in Council was to be read and construed as a whole, in particular including 
the words of the preamble; when this was done it became apparent that the purpose 
of the Order was to implement the Convention, and that read in this context paragraph 
2 must necessarily be restricted to laws that did not offend against the Convention. 30

We do not think the words of the preamble require us to restrict paragraph 2 
in this fashion. They do no more than recite, by reference to the Convention, the 
source of Her Majesty's jurisdiction. To give the words any wider effect it would be 
necessary to turn to the actual terms of the Convention itself, a course which, as well 
shall see in a moment, is only permissible where the subsequent legislation is unclear 
or ambiguous.

The second ground of submission requires the plaintiff to establish that the 
phrase "peace, order and good government" is ambiguous, uncertain or unclear. If 
this is so, it should be construed as to be consistent with the Peking Convention.

(5) [1983] 2 W.L.R. 735. 40
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Alternatively, the phrase should be so construed as to implement international law, 
which holds that treaties are binding.

The phrase has been used again and again throughout the history of the former 
British Empire and the Commonwealth when conferring powers of legislation upon 
the administration of overseas territories.

There is abundant authority that these words confer the widest law-making 
powers upon the subordinate Legislature. For example, in Ibralebbe v. The Queen(6) , 
Lord Radcliffe, delivering the judgment of the Privy Council, said -

"By section 29 there is conferred upon the Parliament power to make 
10 laws for the 'peace, order and good government' of Ceylon, subject to 

certain protective reservations for the exercise of religion and the freedom 
of religious bodies. The words 'peace, order and good government' 
connote, in British constitutional language, the widest law-making powers 
appropriate to a Sovereign."

In Riel v. RJ 7 ', it fell to the Privy Council to consider the effect of a provision 
in the British North America Act 1871 which conferred upon the Dominion Parlia 
ment of Canada power to make provision for the administration, peace, order and good 
government of any territory not for the time being included in any province.

The following passage from the judgment of Lord Halsbury, at p.678, is 
20 pertinent —

"...... it appears to be suggested ...... a Court of law should come to
the conclusion that a particular enactment was not calculated as matter 
of fact and policy to secure peace, order and good government, that they 
would be entitled to regard any statute directed to those objects, but 
which a Court should think likely to fail of that effect, as ultra vires and 
beyond the competency of the Dominion Parliament to enact.

Their Lordships are of opinion that there is not the least colour for 
such a contention. The words of the statute are apt to authorize the 
utmost discretion of enactment for the attainment of the objects pointed 

30 to. They are words under which the widest departure from criminal 
procedure as it is known and practised in this country have been authorized 
in Her Majesty's Indian Empire. Forms of procedures unknown to the 
English common law have there been established and acted upon, and 
to throw the least doubt upon the validity of powers conveyed by those 
words would be of widely mischievous consequence."

This decision was referred to in the following passage from the judgment of the 
Privy Council in Chenard & Company v. Joachim Arissol(8) , in which the Privy Council

(6) [1964] A.C. 900,923.
40 (7) [1885] A.C. 675.

(8) [1949] A.C. 127.
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In the considered the law-making powers of the Legislature of the Seychelles, then a British 
Supreme Court dependent territory —
of Hong Kong "A. power to make ordinances for the peace, order and good government

Appellate of a coiOny does not authorize alteration of the constitution or powers of
Jurisdiction tjje coionjai legislature, but it does authorize the enactment of rights,
~privileges and immunities whether these be general or in favour of

T °, f particular persons or classes of persons. Such a power has been held 'to
Court of authorize the utmost discretion of enactment for the attainment of the
Appeaj objects pointed to,' and a court will not inquire whether any particular
dated 14th enactment of this character does in fact promote the peace, order or good
December 1983 government of the colony. (Kiel v. The Queen [10 App.Cas. 675])." 10
(continued)

It therefore seems to be established beyond doubt that the phrase "peace, 
order and good government" is not ambiguous or uncertain in extent but merely so 
broad in scope that it has no boundaries, save those which are imposed upon it by 
the constitutional instruments of the territory itself or by imperial enactments or 
orders in council which are applicable to the territory.

Had the plaintiff been able to establish ambiguity in the phrase, it would have 
sought to rely upon comments in Saloman v. The Commissioners of Customs and 
Excise_(9> which suggest that, in such an event, the interpretation which gives best 
effect to the Peking Convention should be adopted.

In considering the effect of a treaty entered between the United Kingdom and 20 
United States, Diplock, L.J. observed -

"Where by a treaty Her Majesty's Government undertakes either to 
introduce domestic legislation to achieve a specified result in the United 
Kingdom or to secure a specified result which can only be achieved by 
legislation, the treaty, since in English law it is not self-operating, remains 
irrelevant to any issue in the English courts until Her Majesty's Govern 
ment has taken steps by way of legislation to fulfil its treaty obligations. 
Once the government has legislated, which it may do in anticipation of the 
coming into effect of the treaty as it did in this case, the court must 
in the first instance construe the legislation, for that is what the court 30 
has to apply. If the terms of the legislation are clear and unambiguous, 
they must be given effect to whether or not they carry out Her Majesty's 
treaty obligations, for the sovereign power of the Queen in Parliament 
extends to breaking treaties (see Ellerman Lines, Ltd, v. Murray (1931 
A.C. 126), and any remedy for such a breach of an international obligation 
lies in a forum other than Her Majesty's own courts. If the terms of the 
legislation are not clear, however, but are reasonably capable of more 
than one meaning, the treaty itself becomes relevant, for there is a prima 
facie presumption that Parliament does not intend to act in breach of 
international law, including therein specific treaty obligations." 40

This passage might have availed the plaintiff if the enabling powers conferred 
by the Letters Patent had contained phrases which were capable of two interpretations,

(9) [1966] 3 A11E.R. 871.

- 52



one in accordance with the aims of the Convention and one which was not. In default In the 
thereof this seems to us to be an attempt, not to interpret the scope of Article IX, Supreme Court 
but to limit it by the imposition of conditions upon clear words. of Hong Kong

Appellate
Royal Instructions Jurisdiction

The appropriate parts of Article XXII of the Royal Instructions, 1888, which j^ement of 
have been in force at all relevant times, read as follows - Court of

Appeal"XXII. The Governor shall not, except in the cases hereunder mentioned, dated 14th 
assent in Our name to any Ordinance of any of the following classes:— December 1983

(continued)

10 7. Any Ordinance the provisions of which shall appear inconsistent with 
obligations imposed upon Us by Treaty.

Unless such Ordinance shall contain a clause suspending the operation of 
such Ordinance until the significance of Our pleasure thereupon, or unless the 
Governor shall have satisfied himself that an urgent necessity exists requiring 
that such Ordinance be brought into immediate operation, in which case he is 
authorised to assent in Our name to such Ordinance, unless the same shall be 
repugnant to the law of England, or inconsistent with any obligations imposed 
on Us by Treaty. But he is to transmit to Us, by the earliest opportunity, the 

20 Ordinance so assented to, together with his reasons for assenting thereto."

Neither the Letters Patent, nor the Royal Instructions attempt to prohibit the 
local Legislature (i.e. the Governor with the advice and consent of the Legislative 
Council) in the exercise of the powers conferred to legislate for the peace, order and 
good government of the territory, from seeking to enact Ordinances of the kind 
listed in Article XXII ("reserved Ordinances").

The Governor is, however, prohibited from giving his assent to a reserved 
Ordinance, an act which completes the legislative process necessary to give life to an 
Ordinance, until the Queen's pleasure is signified, save in cases of urgency, though 
legislation in breach of treaty may not be assented to even in such circumstances.

30 It was agreed between the parties that there was no suspending clause in any 
of the Ordinances to which objection has been taken by the plaintiff; and that the 
Governor assented to each of them. We will assume, for the purpose of this aspect 
of the appeal, that the Ordinances fell within paragraph 7 of Article XXII and that, 
consequently, the Governor, when giving his assent, was in breach of Article XXII.

Where a Bill is reserved for the Royal Assent, it does not become law until 
that assent has been given. But if the Governor improperly gives his assent to a Bill 
which should have been so reserved, the effect is different, since prima facie the 
legislative process is complete, subject of course to the power of disallowance, which 
was reserved to the Queen by Article X of the Letters Patent.
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To remove doubt, which appeared to have arisen, as to the effect of an 
Ordinance to which a Governor has assented in contravention of Instructions given 
to him, section 4 of the Colonial Laws Validity Act, 1865, was passed —

"4. No Colonial Law, passed with Concurrence of or assented to by the 
Governor of.any Colony, or to be hereinafter so passed or assented to, shall be 
deemed to have been void or inoperative by reason only of any instructions 
with reference to such Law or the Subject thereof which may have been 
given to such Governor by or on behalf of Her Majesty, by any Instrument 
other than the Letters Patent or Instrument authorizing such Governor to 
concur in passing or to assent to Laws for the Peace, Order, and good Govern- 10 
ment of such Colony, even though such Instructions may be referred to in 
such Letters Patent or last-mentioned Instrument."

Referring to this section in the Hong Kong appeal of Rediffusion Hong Kong 
Ltd, v. A.G. and Another (10) , Lord Diplock, delivering the judgment of the Privy 
Council, observed —

"Thus the breach of prohibitions relating to proceedings in the legislature, 
contained in Royal Instructions, such as that contained in Clause XXVII of 
the Royal Instructions to the Governor of Hong Kong does not make the 
resulting law void."

It is to be noted that Clause XXVII of the Royal Instructions refers to private 20 
Bills, but the same principle would seem to apply to a failure of the Governor to 
obey instructions with regard to giving his assent.

This question has already been considered in the Hong Kong case of Pong 
Wai Ting v. A.G. (11 > in which it was argued that the New Territories Regulation 
Ordinance (No.34 of 1910) and the Crown Lands Resumption Ordinance (No. 10 of 
1900) were inconsistent with the no-expropriation clause of the Peking Convention.

Consequently, it was there submitted, the Ordinances should not have received 
the assent of the Governor, unless they contained a suspending clause in conformity 
with Article XXII, which they did not. Gollan, C.J., sitting at first instance, commented 
as follows — 30

"If the Governor does not follow instructions, and I read the term as used in 
s.4 of the Colonial Laws Validity Act, 1865, to include the Royal Instructions, 
then he may have to answer to the Sovereign for his neglect; but the section 
appears to me specifically to provide that failure on the part of the Governor 
is not to affect the validity of any law otherwise properly passed by the 
Legislative Council and assented to by the Governor."

The plaintiff sought to argue that section 4 was limited in its effect and was 
intended to cover only a failure by the Governor to observe specific instructions, not 
a failure to observe the general directions contained in the Royal Instructions.

(10) [1970] H.K.L.R. 231.
(11) [1925] H.K.L.R. 22.
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This would indeed be an odd limitation, since it would validate an Ordinance 
assented to by the Governor in conflict with a specific instruction about it, yet not 
one which was in conflict only with the general directions of the Article.

In any event, the wording of section 4 seems clear. The reference to "instructions 
with reference to such Law or the Subject thereof" surely contemplates both special 
and general instructions. And the section itself mentions Instructions being referred 
to in the Letters Patent, which general Instructions would be but particular ones could 
not.

We are satisfied that section 4 validates the various Ordinances which are the 
10 subject of controversy even if the Governor's assent (which it is agreed was given in 

each case) was in breach of the provisions of Article XXII(7).

The defendant also argued the ground, advanced obiter by the Chief Justice 
in Pong Wai Ting(11 ), that the exercise of the Crown's power of non-disallowance, 
which was notified for each Ordinance, might have cured any defect caused by the 
Governor giving his assent when he should have reserved an Ordinance.

Kempster, J. accepting this argument found that the Ordinances of which the 
plaintiff complained were ratified by non-disallowance, amounting in law to express 
authorization, though this does not seem to have been necessary to his decision.

In view of our finding as to the effect of section 4 of the Colonial Laws 
20 Validity Act, it is not necessary for us to pronounce a view on this proposition. 

However, we would not like it to be thought that we agree with it, since there must 
be grave objections in principle to attributing to the Crown, in its prerogative guise, 
power to give force to an otherwise invalid law, by the mere act of deciding not to 
disallow it.
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Validity of Block Crown Leases

We must now consider the validity of the conditions, included in the Block 
Crown Lease dated 24th January, 1905, from which the plaintiff in this action derived 
its title, as to the length of the demise and the use to which the land might be put.

The plaintiff submitted that, if we were to come to the conclusion that the 
30 restrictions which are contained in that lease are ultra vires, the improper conditions 

could be severed from the lease, thus leaving the plaintiff with an original term of 99 
years, unrestricted as to use which it could make of its land.

It would then have been entitled to develop the land as it wished, without 
seeking a modification of the lease to enable it to do so. Consequently, it would 
receive, under the Crown Lands Resumption Ordinance, full compensation, including 
an element for the loss of development rights, as opposed to the ordinary rate of 
compensation which is applicable upon resumption of land where the Crown Lease 
contains a restriction as to user.

(11)[1925] H.K.L.R. 22.

- 55 -



In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 6
Judgment of 
Court of 
Appeal 
dated 14th 
December 1983 
(continued)

If we were to come to this conclusion, the plaintiff would be entitled to the 
seventh declaration which it seeks. Its counsel agreed that, if it were to obtain that 
declaration, it would need no more.

Whether or not it was open to the Crown in 1905 to grant a lease for less than 
99 years and to impose conditions as to user in Block Crown Leases, depended [apart 
from argument as to the extent to which the Crown was bound in its dealings with 
New Territories land by the terms of the Peking Convention] upon the appropriate 
sections of the Land Court (New Territories) Ordinance (No. 8 of 1900), which came 
into force on 28th March, 1900, and the New Territories (Land Court) Ordinance, 
1900 (No. 18 of 1900), which came into force on 23rd July, 1900. 10

Although there were differences of a minor nature between the two Ordinances, 
sections 13 to 15 and the interpretation section, which are the important ones for 
our purposes, were unchanged.

Whatever the position with regard to interests in land may have been, between 
the assumption by the Crown of sovereignty over the New Territories on 1st July, 
1898, and the coming into force of Ordinance No.8 of 1900 on 28th March, 1900, 
it seems to us that, so far as domestic law is concerned, all land in the New Territories 
became the property of the Crown, for the period of 99 years specified in the Peking 
Convention, by virtue of section 15 of that Ordinance.

By section 15, any person occupying land in the New Territories, after a date 20 
fixed by the Governor by notice in the Gazette, would be deemed to be a trespasser as 
against the Crown, unless his occupation was authorized by a grant from the Crown, 
by "another title allowed by the court under this Ordinance", or by licence from 
the Governor or a government officer.

The purpose of the Ordinance was to establish machinery whereby the claims 
of residents of the New Territories to titles to land could be investigated by a Land 
Court. Section 13 empowered that Court to allow or disallow in whole or in part* 
any claim to an interest in land.

The same section empowered the Land Court to allow a claim "for such period, 
at such rent and on such other conditions as may appear to the court equitable and 30 
just."

This wide measure of discretion 
was read by itself, that it was the Land 
ought to be awarded to the individual 
put his case that way and section 14, 
limited to reporting that it has allowed a 
that he might grant "a title appropriate 
it is inexpedient to grant a title, in the 
refer the matter back to the Court for the

might be thought to suggest, if section 13 
Court which was intended to decide what 
claimant. The defendant, however, did not 
moreover, shows that the Court's power is 
claim, or part of it, to the Governor in order 
to the case". If the Governor considers that 
public interest, he may refuse to do so and 
latter to assess compensation.

After the necessary investigation by the Land Court, the device was adopted 
by the Crown of issuing Block Crown Leases, which set out in a Schedule the name 
of each owner or district, details of his holding and the rent payable.

40
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The narrow point which has been averred is whether the Governor was entitled, 
by virtue of the provisions of Ordinance No. 18 of 1900, to include conditions in a 
Block Crown Lease of the kind to which the plaintiff objects.

Section 14 authorizes the Governor to grant a title "appropriate to the case". 
This was achieved by the Block Crown Lease, since no other form of title was issued, 
though an alternative method, of registration of title, was proposed in the New 
Territories (Titles) Ordinance (No.47 of 1902) which came into force on 20th 
December, 1902, but was repealed on 9th December, 1903, before effect had been 
given to it.

10 The Ordinance imposes a two-stage procedure; firstly, an investigation of 
claims by a Land Court, which recommends to the Governor as to whether a claim 
should be allowed and on what terms; and secondly, a decision by the Governor as to 
what title would be "appropriate to the case" (unless any title at all would be 
inexpedient in the public interest).

We do not read the wording of section 14 as obliging the Governor to issue a 
title in the terms of the claim allowed by the Land Court. If this had been the 
intention, we would have expected the section to say so in language which would 
have clearly imposed such a duty on the Governor, as was in fact originally provided 
in Clause 11 of the New Territories (Land Court) Bill, published on 25th November, 

20 1899, but not enacted.

Nor is there anything in the Ordinance which suggests that the Governor is 
obliged to issue an unrestricted title, or a title which must accord with the terms on 
which the claimant may have owned the land before 1st July, 1898.

The restriction on building and the grant of a lease for 75 years, with an 
option to renew for the remainder of 99 years less three days, appears in a large 
number of Block Crown Leases. It can therefore be assumed that, at some stage before 
1905, the Governor decided, as a matter of policy, that these stipulations should be 
inserted in Block Crown Leases as a matter of common form. It must not be forgotten 
that the New Territories were not an isolated jurisdiction. They were expressed to 

30 enlarge, and be assimilated into, the then existing Colony of Hong Kong (see paragraph 
1 of the New Territories Order in Council) where stipulations such as these had been 
standard for some time.

The vesting of all land in the Crown by section 15 had the effect of conferring 
upon the Governor, as the representative in Hong Kong of the Crown, power to deal 
as he thought fit with the land so vested, for the term therein described.

This unrestricted power would have to be taken from him by clear words. 
In our judgment, Section 14 did not do that, but left the Governor with authority to 
insert any term which he thought appropriate to the case. This includes a power to 
insert conditions generally, and thus, when issuing the Block Crown Lease which 

40 constituted "title" under the Ordinance, to grant leases for any term which he thought 
fit "during the term specified by the Convention", (to adopt the phrase which appears 
in section 15 of Ordnance No. 18 of 1900), and to include a prohibition against use 
of the land for building purposes, without the permission of the Crown.

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 6
Judgment of 
Court of 
Appeal 
dated 14th 
December 1983 
(continued)
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In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 6
Judgment of 
Court of 
Appeal 
dated 14th 
December 1983 
(continued)

Footnote

It necessarily follows from the conclusions which we have reached on the 
main submissions of the plaintiff, that it is not entitled to the declarations sought, 
with the exception, and in the terms, of the two declarations granted by Kempster, 
J. — i.e. declarations 1 and 10.

We express no view as to declaration 8, with the agreement of both sides. 
Nothing which we have said should be regarded as indicating that we have either 
considered, or formed a view about, that declaration. Nor should it be taken, since 
the matter was not argued before us, that we endorse the judge's opinion as to the 
effect of section 8 of the New Territories Ordinance (Cap. 97).

The plaintiff very properly did not seek to argue before us with regard to 
declaration 9, in view of the decision of this Court in Watford Construction Company 
v. Secretary for the New Territories^ 121 in which it was decided that the words of the 
Block Crown Lease are apt to prohibit the use for building purposes of land which is 
described in the schedule to the Block Crown Lease as being for agricultural purposes, 
without the permission of the Governor. Counsel for the plaintiff asked us to note 
that he reserved this argument in case the matter should go further.

Nor was any argument addressed to us — although we agreed to hear it at a 
later stage if our conclusions on the other issues made it appropriate - as to whether 
or not an equitable remedy of this nature, which lies within the discretion of the 
Court, ought to be granted to the successor in title of a person who suffered the 
grievance, which is the subject matter of the declarations sought, if indeed such a 
grievance could be established, over 80 years ago.

For these reasons we dismiss the appeal.

10

20

(12) [1978] H.K.L.R. 410.
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NO. 7 ORDER OF COURT OF APPEAL

Civil Appeal No. 76 of 1983

IN THE COURT OF APPEAL, HONG KONG
(On Appeal from the High Court Miscellaneous

Proceedings No. 982 of 1982)

10

IN THE MATTER of land described as Lot 
Nos. 2938, 3103, 3104, 3105, 3106, 3107, 
3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories 
Hong Kong (hereinafter referred to as "the 
resumed land")

and
IN THE MATTER of land described as 
Lot Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong Kong 
(hereinafter referred to as "the severed 
land")

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 7 
Order of 
Court of 
Appeal 
dated 14th 
December 
1983

BETWEEN

20 WINFAT ENTERPRISE (HK) COMPANY LIMITED Plaintiff

and 

THE ATTORNEY GENERAL Defendant

BEFORE THE HONOURABLE SIR DENYS ROBERTS, CHIEF JUSTICE
THE HONOURABLE MR. JUSTICE CONS AND

THE HONOURABLE MR. JUSTICE FUAD,
JUSTICES OF APPEAL

ORDER

UPON READING the Notice of Motion dated the 8th day of June 1983 on 
behalf of the Plaintiff by way of appeal from the judgment of the Honourable Mr. 

30 Justice Kempster made on the 29th day of April 1983.

AND UPON READING the said judgment of the Honourable Mr. Justice 
Kempster dated the 29th day of April 1983.
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AND UPON READING the Respondent's Notice of Intention to Contend In the 
dated the 28th day of June 1983, contending that the said judgment of the Honourable Supreme Court 
Mr. Justice Kempster should be affirmed on further grounds. of Hong Kong

Appellate
AND UPON READING the affidavit of Anthony Richard Dicks sworn on the Jurisdiction 

17th day of November, 1983 and filed herein, and the exhibits therein referred to. M

AND UPON HEARING leading Counsel and Counsel for the Plaintiff and court of 
leading Counsel and Counsel for the Defendant. Appeal

dated 14th 
IT IS ORDERED that the appeal of the Plaintiff be dismissed. December

1983
AND IT IS FURTHER ORDERED that the Defendant do have his costs of the (continued) 

10 appeal. Such costs to be taxed if not agreed.

Dated this 14th day of December 1983.

N. J. Barnett (L.S.) 
Registrar
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NO. 8 NOTICE OF MOTION FOR LEAVE TO APPEAL

Civil Appeal No. 76 of 1983.

IN THE COURT OF APPEAL
(On Appeal from the High Court Miscellaneous

Proceedings No.982 of 1982)

10

IN THE MATTER of land described as Lot 
Nos. 2938, 3103, 3104, 3105, 3106, 3107, 
3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories 
Hong Kong (hereinafter referred to as 
"the resumed land")

and
IN THE MATTER of land described as 
Lot Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong 
Kong (hereinafter referred to as "the 
severed land")

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 8 
Notice of 
Motion for 
Leave to 
Appeal 
dated 21st 
December 
1983

BETWEEN

20 WINFAT ENTERPRISE (HK) 
COMPANY LIMITED

and 

THE ATTORNEY-GENERAL

Plaintiff

Defendant

NOTICE OF MOTION

TAKE NOTICE that the Court of Appeal will be moved on the 12th day of 
January 1984, at ten o'clock, in the fore-noon, or so soon thereafter as Counsel may 
be heard on an application by the abovenamed Plaintiff for leave to appeal to Her 
Majesty in Council against the judgment of the Court of Appeal given on the 14th 

30 day of December 1983 dismissing the Applicant's appeal against the judgment of 
the Honourable Mr. Justice Kempster given on the 29th day of April 1983 pursuant 
to the Order-in-Council and for necessary directions pursuant thereto, and that the 
costs of this application be costs in the appeal.

Dated the 21st day of December 1983.
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In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 8 
Notice of 
Motion for 
Leave to 
Appeal 
dated 21st 
December 
1983 
(continued)

Mr. Anthony F. Neoh 
Counsel for the Plaintiff.

(Sd.) Messrs. Raymond Tang & Co. 
Solicitors for the Plaintiff.

TO: The Registrar, 
Supreme Court, 
Hong Kong.
and
The Defendant,
The Attorney-General,
Legal Department,
Central Government Office,
Main Wing,
Hong Kong.

10
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NO. 9 ORDER OF COURT OF APPEAL GRANTING 
CONDITIONAL LEAVE TO APPEAL

Cml Appeal No. 76 of 1983.

IN THE COURT OF APPEAL
(On Appeal from the High Court Miscellaneous

Proceedings No .982 of 1982)

10

IN THE MATTER of land described as Lot 
Nos. 2938, 3103, 3104, 3105, 3106, 3107, 
3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories 
Hong Kong (hereinafter referred to as 
"the resumed land")

and
IN THE MATTER of land described as 
Lot Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong Kong 
(hereinafter referred to as "the severed 
land")

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 9
Order of
Court of
Appeal
Granting
Conditional
Leave to
Appeal
dated 12th
January
1984

BETWEEN

20

WINFAT ENTERPRISE (HK) 
COMPANY LIMITED

and 

THE ATTORNEY-GENERAL

Plaintiff

Defendant

BEFORE THE HONOURABLE SIR DENYS ROBERTS, 
CHIEF JUSTICE, THE HONOURABLE SIR ALAN

HUGGINS, VICE-PRESIDENT, AND THE 
HONOURABLE MR. JUSTICE BARKER, JUSTICE OF APPEAL

ORDER

UPON reading the Notice of Motion herein dated the 21st day of December
1983, on behalf of the Plaintiff for leave to appeal to Her Majesty in Council from the
judgment of the Court of Appeal given on the 14th day of December 1983, dismissing

30 the Plaintiffs appeal against the judgment of the Honourable Mr. Justice Kempster
given on the 29th day of April, 1983.



In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 9 
Order of 
Court of 
Appeal 
Granting 
Conditional 
Leave to 
Appeal 
dated 12th 
January 
1984 
(continued)

AND UPON reading the Notice of Intended Application dated the 21st day 
of December 1983.

AND UPON hearing Counsel for the Plaintiff and Counsel for the Defendant. 

IT IS BY CONSENT ORDERED that:-

(1) the Plaintiff do have leave to appeal to Her Majesty in Council;

(2) the Plaintiff do pay into Court a sum of HK$ 100,000.00 as security for 
costs within 14 days from the date hereof;

(3) the time allowed for the preparation and despatch of the Record be 4 
months from the date hereof; and

(4) the costs of this application be costs in the appeal. 

Dated the 12th day of January 1984.

10

NJ. BARNETT (L.S.) 
Registrar.
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NO. 10 ORDER OF COURT OF APPEAL GRANTING In theFINAL LEAVE TO APPEAL Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 10
(To be reproduced) Order of

Court of 
Appeal 
Granting 
Final 
Leave to 
Appeal 
dated
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Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 10 
Order of 
Court of 
Appeal 
Granting 
Final 
Leave to 
Appeal 
dated

(continued)
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ITEM NO. Al 

AFFIRMATION OF TAN ENG AIK

IN THE SUPREME COURT OF HONG KONG
HIGH COURT 

MISCELLANEOUS PROCEEDINGS
ACTION NO.982 OF 1982

********

Item 
No.Al

Affirmation 
of Tan Eng 
Aik dated 
28th May 
1982

10

IN THE MATTER of land described as Lot 
Nos. 2938, 3103, 3104, 3105, 3106, 3107, 
3525, 3526 and 3543 in Demarcation 
District No. 124 in the New Territories 
Hong Kong (hereinafter referred to as 'the 
resumed land')

and
IN THE MATTER of land described as 
Lot Nos. 3129, 3130, 3131, 3132, 3362, 
3556 and 3561 in Demarcation District 
No. 124 in the New Territories Hong 
Kong (hereinafter referred to as 'the 
severed land')

********

BETWEEN

20
WINFAT ENTERPRISE (HK) 

COMPANY LIMITED

and 

THE ATTORNEY-GENERAL

Plaintiff

Defendant

********

AFFIRMATION OF TAN ENG AIK

30

I, Tan Eng Aik, of No. 11 Cornwall Avenue, Ground Floor, Tsimshatsui, 
Kowloon in the Colony of Hong Kong hereby do solemnly, sincerely and truly affirm 
and say as follows: —

1. I am Chairman of the Plaintiff Company (hereinafter referred to as "the 
Company") and am duly authorised to make this Affirmation. The facts 
contained herein are, save as otherwise indicated, true within my own 
knowledge.
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Item 
No.Al

Affirmation 
of Tan Eng 
Aik dated 
28th May 
1982 
(continued)

2. The properties the subject of these proceedings (hereinafter collectively 
referred to as "the said lands") were purchased by the Company in 1974, with 
the exception of Lot 3561, which was purchased in 1976. Historically, the 
said lands had been occupied and used as a farm known as "Yick Yuen" 
producing fruits and poultry. After the purchase by the Company, the aforesaid 
use continued until July 1979 when it was formed for use as an open storage 
area. The said lands are astride the Districts of Yuen Long and Tuen Mun in 
the New Territories. Produced and shown to me marked "T-l" are true copies 
of 2 Plans: Plan A shows the general area in which the said lands are situate, 
showing the "resumed land" shaded in Pink and the "severed land" shaded 10 
in Yellow; and Plan B shows the location of Tuen Mun New Town in relation 
to the said lands shaded in Pink.

3. According to records kept at the District Office (Yuen Long), the 
Company, apart from the Vendors who sold the said lands to us in 2 parcels, 
one in 1974 and the other in 1976, had had other predecessors-in-title, going 
back to the time before the British Government assumed administration over 
the New Territories. I am advised and verily believe that one of the first acts 
of administration of the British Government was to undertake an exhaustive 
survey of the New Territories demarcating the New Territories into various 
Demarcation Districts and allocating Lot Nos to individual holdings. This 20 
exercise was undertaken to coincide with the work of the Land Court which 
was consistuted by the Land Court (New Territories) Ordinance, 1900. The 
titles granted by the Crown following allowance of claims by land owners in 
the New Territories by the Land Court were contained in documents of title 
called Block Crown Leases. Such Block Crown Leases contained schedules 
in which the owners of the individual Lots were named together with the 
term of the Lease, the area of the holding and its description, and a Crown 
rent payable. It would therefore be fair to infer that whoever appeared as 
an owner in a schedule to a Block Crown Lease would have owned the Lot 
described therein prior to the adjudication of their claims by the Land Court, 30 
and, either by themselves, or through their predecessors-in-title, held such 
lands at the time of the convention between Her Majesty and His Imperial 
Majesty of China dated the 9th day of June 1898 (hereinafter referred to as the 
"the said Convention").

4. Produced and shown to me marked "T-2" is a true copy of the Block 
Crown Lease showing the lands owned by the Plaintiff, and the names of the 
Plaintiffs predecessors-in-title as at 24th January 1905. The Plaintiff says that 
it is fair to infer from the said document that the owners mentioned therein 
held the lands prior to adjudication of their claims by the Land Court and 
either by themselves or through their predecessors-in-title, held such lands 40 
prior to the said Convention dated 9th June 1898. I am advised and verily 
believe that such lands were, prior to the said Convention, held in perpetuity 
by the owners and their successors concerned without general restriction as to 
their user. It is therefore the Plaintiffs contention that the grant contained 
in the Block Crown Lease pertinent to lands owned by the Plaintiff's 
predecessors-in-title did not reflect in full the rights of the land owners 
concerned prior to the said Convention. I am advised by my Legal Advisers 
and verily believe that this abrogates a fundamental principle that where there
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10

20

30

40

is a cession of territory to the British Crown, the private rights of property 
of the citizenry would be respected. A fortiori, this principle should apply 
to leased territory. I am further advised that Her Majesty had not sought to 
abrogate such fundamental principle by any of the provisions in the said 
Convention nor by her Orders-in-Council, Acts of her Parliament, nor by the 
Letters Patent and Royal instructions to the Governor.

Accordingly, Hong Kong's legislature, in enacting laws for the Government 
of the New Territories, is bound by such fundamental principle.

5. The Plaintiff would not have instituted these proceedings but for the 
unfair treatment which it had received at the hands of the Hong Kong Govern 
ment, the history of which I will now relate.

6. In 1977, the Plaintiff submitted a proposal for the development of the 
said lands into a housing estate. The said lands were, and are, closely situated 
to Castle Peak Road where several development projects had been approved 
only 300 metres away and stretching to a distance of 1 kilometre towards the 
east of the said lands. Although the said lands were not within the urban 
layout area of Tuen Mun New Town, it was considered by the Plaintiff that 
because of the proximity of other approved projects, the proposed project 
of the Plaintiff would usefully complement such other approved development 
projects in the vicinity and in Tuen Mun New Town. The Plaintiffs proposed 
development had been carefully planned to cater for the entrepreneurial and 
managerial class which would have to reside near to Tuen Mun New Town 
which had been planned as an industrial city. Included in the proposal were 
elements which would give Tuen Mun New Town a kind of residential develop 
ment which had been carried out successfully in other countries, notably the 
Philippines, Singapore, Malaysia, Indonesia as well as Europe and the United 
States. On 1st May 1978, the proposals, having been circulated to other 
Government departments, were turned down. There was an appeal by the 
Plaintiffs on 8th June 1978 which was again refused on 18th December 1978. 
At a meeting with Mr. A.K. Paton, Estate Surveyor, held on the 3rd April 
1979 at the District Office, Tuen Mun, I was informed by Mr. Paton that 
the development proposed by the Plaintiff was unacceptable because the 
District Office considered that the area was not adequately supplied with 
water and other basic amenities such as electricity, drainage, access to and 
from main road etc. Having regard to other private development projects in 
nearby locations, the reasons advanced by the District Office were not 
convincing and the matter was again resuscitated on 4th June 1979, and on 
8th August 1979, the District Officer (Tuen Mun) replied by saying that he 
was seeking comments from other Government departments. On 4th June 
1980, the Plaintiffs commissioned Planning Consultants to make a further 
submission to the District Officer who, on 21st July 1980, replied that "There 
is at present no planning proposal to permit urban development in the general 
area in which your clients' (the Plaintiffs) lands are situated. The appropriate 
use is still considered to be agricultural". Produced and shown to me marked 
"T-3" are true copies, in a bundle, of the relevant correspondence between 
the Plaintiff, its Planning Consultants and the District Officer (Tuen Mun).

7. In about March 1980, negotiations were conducted between one New

Item 
No.Al

Affirmation 
of Tan Eng 
Aik dated 
28th May 
1982 
(continued)
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Item 
No.Al

Affirmation 
of Tan Eng 
Aik dated 
28th May 
1982 
(continued)

Yick Fung Enterprise Company (hereinafter referred to as "New Yick Fung") 
and the District Officer (Tuen Mun) for use of the said lands as an area for the 
storage of motor vehicles. It was assumed at the time by both parties that the 
land was restricted to agricultural use only. The results of these negotiations 
were that a temporary waiver was granted by the said District Officer to New 
Yick Fung in respect of the said lands with the exception of Lot Nos. 3129, 
3130, 3131, 3132, 3362, 3556 and 3561. The said short term waiver therefore 
applied to 6.89 acres of the said lands, the remaining area being 1.39 acres. 
The said short term waiver, true copies of which are now produced and shown 
to me marked "T-6", allowed the bulk of the said lands, i.e. 6.89 acres thereof, 10 
to be used for the storage of motor vehicles provided that no buildings were 
to be permitted except for the existing watchman shed measuring 14.86 
square metres in area and 2.9 metres in height, and that such storage shall 
only be open storage.

8. When New Yick Fung opened negotiations with the District Officer (Tuen 
Mun), it, at the same time, entered into a three-year lease of the aforementioned 
Lots in the said lands with the Plaintiff, with an option for a renewal of a 
further two years, on condition that the said New Yick Fung Enterprise 
Company may terminate the lease if short term waivers were not granted. 
Produced and shown to me marked "T-5" is a true copy of the said Lease. 20

9. In anticipation of the grant of the said short term waivers, New Yick 
Fung formed the said lands part of which later became the subject of short 
term waivers. The cost for such formation works came to roughly $800,000.00 
which was borne by the said New Yick Fung Enterprise Company and due 
allowance was made in the amount of rent subsequently agreed between them 
and the Plaintiff. After New Yick Fung went into possession, they in turn 
sublet to Dah Chong Hong (Motor Services Centre) Limited (hereinafter 
referred to as "Dah Chong Hong") at $224,000.00 per month rising to 
$268,800.00 per month, by a Sub-Lease dated 3rd November 1980 for a term 
of 3 years and 9 months, a true copy of which Sub-Lease is produced and 30 
shown to me marked "T-6".

10. I am advised that even given that the Block Crown Lease applicable to 
the said lands is valid, the said lands are not restricted to agricultural use by a 
true and proper interpretation of the said Block Crown Lease. Indeed, I am 
advised that the said lands were not expressed to be demised as agricultural 
or garden ground, and therefore, there is no restriction as to building on the 
said lands. In addition, if, which is denied, the said lands were expressed to be 
demised as agricultural or garden ground, there is no restriction to the use 
of the said lands for the open storage of motor vehicles. Accordingly, New 
Yick Fung had been under a misapprehension that a short term waiver or 40 
modification of the Block Crown Lease was required before the lands could be 
used for the storage of motor vehicles. In fact, no such waiver or modification 
was required.

11. On 26th November 1981, a letter was sent on behalf of the Secretary for 
the New Territories to the Plaintiff company notifying us that a part of the 
said lands, namely, Lot Nos. 2938, 3103, 3104, 3105, 3106, 3107, 3525,
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3526 and 3543 (hereinafter referred to as "the resumed land") was being Item
resumed under Government Notice No. 3080 dated 7th October 1981. We No. Al
were advised that all the Lots listed as aforesaid would revert to the Crown —————
three months from the affixing of the said Notice onto the resumed land. Affirmation
This meant that the resumed land would revert to the Crown on 21st January of,J^n ^ng
1982. In the same letter, the Secretary for the New Territories said that 28th Ma 
Government was prepared to offer us for the land that was to be resumed
exgratia cash compensation at HK$ 15, 299,620. 00, which represented 50% (continued) 
of the prevailing cash compensation for agricultural land acquired by Govern- 

10 ment in an urban area of the New Territories, as at the date of execution 
of surrender. Such cash compensation would, however, be only payable upon 
our company's surrendering the resumed land to the Crown free of all 
encumbrance and accepting in writing the offer before the expiry of the 
reversion date of 21st January 1982. Produced and shown to me marked 
"T-7" is a true copy of the said letter.

12. The Plaintiff was unable to accept Government's offer of cash compen
sation upon the terms stated in "T-7" herein, for the following reasons: —
(a) The rate of compensation was substantially below what the Plaintiff

would be able to get in the market.
20 (b) Even if the Plaintiff were able to accept the cash compensation, it was 

unable to accept the terms imposed, namely, that the land shall be 
surrendered free of all encumbrance, because, at that time, the Plaintiff, 
as the Government well knew, had leased the said lands to New Yick 
Fung for a period of three years (renewable for a further two years) 
from March 1979, and New Yick Fung had in turn sub-let to Dah Chong 
Hong.

13. Furthermore, the Plaintiff is aggrieved by the resumption because it 
feels that Government had taken unfair advantage of the situation, in that 
Government had long known that the said lands, in the light of the development

30 plans put forward by the Plaintiff, had development potential but had kept 
back from allowing the Plaintiff to develop the area on the ostensible grounds 
that there were insufficient facilities, such as electricity, water, drainage, access, 
etc. (see paragraph 6 above). Yet Government had decided to resume the area 
for temporary housing which required the same facilities but at a much higher 
level in view of the higher densities of population applicable to such use. Also, 
Government well knew that the Plaintiff had a tenancy agreement at a 
substantial rent with New Yick Fung (which in turn had sub-let at a far higher 
rent) for the open storage of motor vehicles in the area, and indeed, had stood 
by when New Yick Fung had expended substantial sums in forming the area

40 and such substantial sums have been reflected by suitable dimunition in the 
rent charged. It is unfair that with the knowledge as aforesaid set out Govern 
ment had chosen to take advantage of resuming the Plaintiffs land when 
there is ample Crown land in the Tuen Mun Yuen Long Districts.

14. In the beginning of 1982, if the Plaintiff were able to continue to collect 
rent from New Yick Fung or any other organisation for open storage of motor 
vehicles, it would be able to collect rent by the end of 1997, in the total sum 
of slightly over $23 million even assuming there is no increment in the interim.
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Item 
No.Al

Affirmation 
of Tan Eng 
Aik dated 
28th May 
1982 
(continued)

Indeed, a valuation of the part of the said lands leased to New Yick Fung, of 
the open market value thereof, undertaken by Messrs. Collier Petty, was 
$21,050,000.00 as at 21st January 1982. This, of course, does not include 
the loss in value due to the severance of the resumed land from the said lands. 
In the Plaintiffs estimate, the loss due to severance would be in the region 
of $2 million, based on the value of $51.50 per square foot for the unresumed 
part of the said lands with an area of 40,945 square feet. These aforesaid 
figures are based on use of the said lands for storage of motor vehicles or the 
general market price for agricultural land in that area. It is the Plaintiffs 
contention that the said land is not necessarily agricultural land even based 10 
upon the assumption that the Block Crown Lease is valid. If the said lands 
were not restricted to agricultural use, then its value should be substantially 
more. Accordingly, the Plaintiff feels that the Government's offer of 
compensation of $15 million was totally inadequate and unfair in the 
circumstances.

15. Upon the purported reversion of the part of the said lands mentioned in 
Government Notice No. 3080, on 21st January 1982, the Plaintiff, by their 
Solicitors, submitted compensation claims in the forms provided by the 
Secretary for the City and New Territories Administration. Produced and 
shown to me marked "T-8" are true copies of the said forms duly completed 20 
by the Plaintiffs Solicitors and submitted to the said Secretary. These 
compensation claims dealt with the land purported to be resumed in two 
parcels, namely, Lot No. 3525, which undisputably was building land, and the 
other Lots named in the said Government Notice No. 3080 which, the 
Government asserts to be agricultural land. As for the building land, the 
Plaintiffs claim was $1,050,000.00. As for the land which the Government 
claimed was agricultural land, the claim was $21,050,000.00 for the land 
actually resumed and $2,000,000.00 for loss due to severance of the land 
resumed from the remaining lands, making a total of $23,000,000.00. The 
compensation rate calimed in respect of that part of the land claimed by the 30 
Government to be for agricutlrual use only, had been based on a valuation 
by Messrs. Collier Petty, on the basis of the operation of market forces in 
the New Territories, namely, possible enhancement in value of the property 
which was attributable to market speculation that the short term waiver in 
respect of storage of motor vehicles would be renewed by Government, and 
that a modification of the Crown Lease Conditions then governing use and 
development of the Lots might be obtained from Government to permit 
development of the Lots as envisaged in the proposals put forward by the 
Plaintiff in 1977, or such like. This would, in fact, have been the criteria for 
any buyer wishing to buy the lands from the Plaintiff had it not been for the 40 
resumption. Produced and shown to me marked as "T-9" is a true copy of a 
Valuation Report by Messrs. Collier Petty on the value of the lands resumed.

16. Whilst the Plaintiff would be satisfied with the sums claimed in the 
forms contained in "T-8" herein, the Plaintiff is advised that the quantum of 
compensation should only be gone into when the questions of law which form 
the subject of the declarations now sought from this Honourable Court, had 
been determined as between the Plaintiff and the Crown. Accordingly, the 
Plaintiff, in submitting the forms contained in "T-8" herein had specifically
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reserved its position by stating that it did not wish to be taken as having Item 
admitted that it was bound by the Crown Lands Resumption Ordinance, which No. Al 
I am advised, will undoubtedly produce the unjust result of a quantum of ——— ; — 
compensation which will be even less than the ex-gratia cash compensation Affirmation 
offered by Government by its letter exhibited as "T-7" hereto when it has of Ta" E?g

A IK nntf*nbeen consistently assumed by Government that the said lands (save for the __ , M 
minor portion of building land) was restricted to agricultural use. Produced and
shown to me marked "T-10" is a true copy of my Solicitors' covering letter rcontinued) to "T-8".

10 AFFIRMED at 2nd Floor, )
) 

Chung Nam House, Des )
) 

Voeux Road Central, Hong ) (sd.) Tan Eng Aik
) 

Kong, this 28th day of )
) 

May 1982. )

Before me,

20 (Sd.) Leonard K. L. Heung 
Solicitor, Hong Kong.
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ITEM NO. A3 Item
No. A3

BLOCK CROWN LEASE ———
Block

THIS INDENTURE made the 24th day of January one thousand nine hundred 
and five BETWEEN OUR SOVEREIGN LORD EDWARD VII, by the GRACE 
of GOD, of the United Kingdom of GREAT BRITAIN and IRELAND and of 
the BRITISH DOMINIONS beyond the Seas King, Defender of the Faith, Emperor 
of INDIA, of the one part, and the several persons, clans, families and "tongs" 
whose names are set out in the Schedule hereunder written or in any Schedule 
which may hereafter be substituted therefor and may be certified by the Governor of

10 Hong Kong to embody the same awards of the Land Court of the New Territories 
as are embodied in the Schedule hereunder written, or in any Supplemental Schedule 
signed by the said Governor which may hereafter be attached hereto (which original 
Schedule, Substituted Schedule and Supplemental Schedule are hereinafter included 
in the expression "the Schedule hereto") and each of whom and whose respective 
Heirs, Executors, Administrators, Managers and Assigns are where not inapplicable 
hereinafter included under the designation of "the Lessee" of the other part: 
WHEREAS Sir MATTHEW NATHAN, Knight Commander of the most Distinguished 
Order of Saint Michael and Saint George is nowlhe duly constituted and appointed 
Government and Commander-in-Chief of the Colony of Hong Kong and its

20 Dependencies and is duly authroized to enter into these presents in the name and on 
behalf of His said Majesty: NOW THIS INDENTURE WITNESSETH that in 
consideration of the yearly rents and covenants and stipulations hereinafter reserved 
and contained, by and on the part and behalf of each Lessee respectively to be paid, 
done and performed, His said Majesty KING EDWARD VII DOTH hereby grant and 
demise unto each Lessee ALL that piece or parcel of ground situate, lying and being 
in Survey District No. 124 in the New Territories in the Colony of Hong Kong set out 
and described in the Schedule hereto opposite to the name of such Lesses AND which 
said piece or parcel of ground is more particularly delineated and described on the plan 
or plans of Survey District No. 124 attached hereto according to the lot number set

20 out in the Schedule hereto opposite to the name of such Lessee and marked on the said 
plan Together with the messuages, erections and buildings thereon and all the 
easements and appurtenances whatsoever to the said demised premises belonging, or 
in anywise appertaining; EXCEPT AND RESERVED unto His said Majesty, His Heirs, 
Successors and Assigns all Mines, Minerals, and Quarries of Stone in, under and upon 
the said premises, and all such Earth, Soil, Marl, Clay, Chalk, Brick-earth, Gravel, Sand, 
Stone and Stones, and other Earths or Materials, which now are or hereafter during the 
continuance of this demise shall be under or upon the said premises, or any part or 
parts thereof, as His said Majesty, His Heirs, Successors or Assigns may require for the 
Roads, Public Buildings, or other Public Purposes of the said Colony of Hong Kong;

40 with full liberty or Ingress,Egress, and Regress, to and for His said Majesty, His Heirs, 
Successors and Assigns, and His and their Agents, Servants, and Workmen at reasonable 
times in the day during the continuance of this demise, with or without horses, carts, 
carriages, and all other necessary things, into, upon, from and out of all or any part or 
parts of the premises hereby expressed to be demised to view, dig for, convert and 
carry away, the said excepted Minerals, Stone, Earths and other things respectively or 
any part or parts thereof respectively, thereby doing as little damage as possible to the 
Lessees; AND ALSO SAVE AND EXCEPT full power to His said Majesty, His Heirs, 
Successors and Assigns, to make and conduct in, over, along, through or under the said
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premises, all and any Public or Common sewers, drains, or water-courses, water or 
other mains, telegraph and telephone lines with full power at all times to enter into and 
upon the said demised premises for the purpose of making, laying, erecting, inspecting 
or repairing the same or otherwise in connection therewith TO HAVE AND TO HOLD 
unto each Lessee the said piece or parcel of ground and premises hereby expressed to 
be demised to such Lessee, with their and every of their appurtenances from the first 
day of July One thousand eight hundred and Ninety-eight for and during and unto the 
full and of the term of Seventy-five years except in the case of those lots opposite 
which a different term of years or tenancy is stated in the Schedule hereto which lots 
shall be held for the term of years or tenancy so stated Subject nevertheless to all 10 
existing Public or Private rights and easements, in, over, along, through or under the 
said demised premises or any part or parts thereof respectively or in any wise 
appertaining thereto and subject also to such mortgages, incumbrances, tenancies, 
estates and interest (if any) as are mentioned in the Schedule hereto or are duly 
entered against the same premises in the registers thereof in the Land Office and 
subject to all existing rights of all persons occupying the said premises as tenants or 
mortgages of the lessee; YIELDING and paying therefor yearly and every year the 
sum stated in the Schedule hereto against the said Lot number or such other sum as 
may hereafter be fixed in lieu thereof under the provisos next hereinafter contained in 
Current Money of the said Colony of Hongkong, on the thirtieth day of June in every 20 
year free and clear from all Taxes, Rates, Charges, Assessments and Deductions 
whatsoever, charged upon or in respect of the said premises or any part thereof, 
payment of the said Rent, for the current year becoming due on the thirtieth day of 
June One thousand nine hundred and five; PROVIDED ALWAYS AND IT IS 
HEREBY AGREED AND DECLARED that on the expiration of the first ten years 
of the term hereby granted the rent hereby reserved shall cease and thereafter such 
rent shall be paid and become payable in respect of the said premises for the residue of 
the term hereby granted as shall be fairly and impartially fixed by the Surveyor to His 
said Majesty, His Heirs, Successors or Assigns (now the Director of Public Works) as 
the fair and reasonable rental value of the ground at that date, PROVIDED ALSO 30 
that in the event of any building being erected on any premises expressed to be 
demised as agricultural or garden ground the rent payable in respect of such premises 
shall be such sum as shall be specified in the licence for the erection of such building 
to be granted in manner hereinafter appearing; AND each Lessee for himself and 
hereself and for his and here own acts and deeds only and not the one for the other of 
them doth hereby covenant with His said Majesty, His Heirs, Successors and Assigns 
by thess presents in manner following, that is to say, that the Lessee shall and will 
yearly, and every year, during the said term hereby granted, well and truly pay or cause 
to be paid to. His said Majesty, His Heirs, Successors and Assigns, the said yearly Rent 
stated in the" Schedule hereto opposite the Lot Number of the premises demised to him 40 
or her or such other rents as shall become payable under the provisos herein before 
contained clear of all deductions as aforesaid on the several days and times and in the 
manner herein before reserved and made payable: AND ALSO that the Lessee shall 
and will during all the said term hereby granted, bear, pay and discharge all taxes, rates, 
charges and assessments whatsoever, which now are or shall be hereafter assessed or 
charged upon, or in respect of, the said premises hereby expressed to be demised to 
him or her or any part thereof: And will pay the said taxes, rates, charges and 
assessments for each and every year by annual payments in advance with the rent 
hereinbefore reserved on the thirtieth day of June in every year: AND ALSO that the 
Lessee shall and will, from time to time, and at all times hereafter when, where, and as 50
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often as need or occasion shall be and require, at his or her and their proper costs and 
charges, well and sufficiently Repair, Uphold, Support Maintain, Pave, Purge, Scour, 
Cleanse, Empty, Amend and keep the messuage or tenements, and all other erections 
and buildings, now or at any time hereafter standing upon the said pieces or parcels of 
ground hereby expressed to be demised, and all the Walls, Rails, Lights, Pavements, 
Private, Sinks, Drains, and Water-courses thereunto belonging and which shall in 
anywise belong or appertain unto the same, in, by, and with all and all manner of 
needful and necessary reparations, cleansing and amendments whatsoever, the whole 
to be done to the satisfaction of the Surveyor of His said Majesty, His Heirs, Successors

10 or Assigns, and the said messuage or tenement, erection, buildings and premises being 
so well and sufficiently repaired, sustained and amended, at the end or sooner 
determination of the said term hereby granted shall and will peaceably and quietly 
deliver up to His said Majesty, His Heirs, Successors or Assigns: And further it shall and 
may be lawful to and for His said Majesty, His Heirs, Successors or Assigns, by His or 
their Surveyor, or other persons deputed to act for Him or them, twice or oftener in 
every year during the said term, at all reasonable times in the day, to enter and come 
into and upon the said premises hereby expressed to be demised to view, search, and 
see, the conditions of the same, and of all decays, defects and wants of reparation and 
amendments, which upon every such view or views shall befound, to give or leave

20 notice or warning in writing, at or upon the said premises or some part thereof, unto 
or for the Lessee to repair and amend the same within Three Calendar Months then 
next following, within which said time or space of Three Calendar Months, after every 
such notice or warning shall be so given, or left as aforesaid, the Lessee will repair and 
amend the same accordingly: AND FURTHER that the Lessee or any other person or 
persons shall not, nor will, during the continuance of this demise, use, exercise or 
follow, in or upon the said premises, or any part thereof, any noisy, noisome or 
offensive trade or business whatever, nor convert any ground hereby expressed to be 
demised as agricultural or garden ground into use for building purposes other than for 
the proper occupation of the same ground as agricultural or garden ground without the

30 previous Licence of His said Majesty, His Heirs, Successors or Assigns, signified in 
writing by the Governor of the said Colony of Hongkong, or other person duly 
authorized in that behalf: AND FURTHER that the Lessee or any other person or 
persons shall not nor will at any time during the said term erect or construct any 
building or structure of any description on the said demised premises or any part 
thereof whether demised as agricultural or garden ground or otherwise without first 
having obtained the approval thereto of the Surveyor to His said Majesty, His Heirs, 
Successors or Assigns, or other person duly authorized by the Governor of the said 
Colony of Hongkong, in that behalf; AND ALSO that the Lessee shall not, nor will, 
assign, demise, mortgage, or otherwise part with, all or any part of the said premises

40 hereby expressed to be demised for all or any part of the term hereby expressed to be 
granted without forthwith registering such alienation in the Land Office, or such other 
Office as may hereafter be instituted for the purposes of Land Registration in the said 
Colony of Hong Kong, and paying all reasonable fees and other expenses thereon: 
PROVIDED always, and it is hereby agreed and declared, that in case the said yearly 
rents hereinbefore reserved, or any part thereof, shall be in arrear and unpaid by the 
space of twenty-one days next over, or after any or either of the said days whereon the 
same ought to be paid as aforesaid (whether lawfully demanded or not) or in case of 
the breach or non-performance of any or either of the covenants and conditions herein 
contained, and by or on the part and behalf of the Lessee to be kept done and

50 performed, then, and in either of the said cases, it shall and may be lawful to and for
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His said Majesty, His Heirs, Successors or Assigns, by the Governor of Hongkong, or 
other person duly authorized in that behalf, in and upon the said premises hereby 
expressed to be demised in respect of which such rent shall be in arrear or such breach 
or non-performance shall have occurred or any part thereof in the name of the whole, 
to re-enter, and the same to have again, retain, re-possess, and enjoy, as in His or their 
first or former estate, as if these presents had not been made, and the Lessee and all 
other occupiers of the said premises thereout and thence utterly to expel, put out and 
amove, this Indenture or anything contained herein to the contrary notwithstanding: 
PROVIDED also, and it is hereby further agreed and declared that His said Majesty, 
His Heirs, Successors and Assigns, shall have full power to resume, enter into, and 10 
re-take possession of all or any part of the premises hereby expressed to be demised, 
if required for the improvement of the said Colony of Hongkong, or for any other 
public purposes whatsoever, Three Calendar Months' notice being given to the Lessee 
of its being so required, and full and fair compensation for the said Land and the 
Buildings thereon, being paid to the said Lessee at a valuation, to be fairly and 
impartially made by the Surveyor of His said Majesty, His Heirs, Successors or Assigns, 
and upon the exercise of such power the term and estate hereby created shall 
respectively cease, determine and be void: PROVIDED also, and it is hereby further 
agreed and declared that each Lessee shall in such cases where the premises are demised 
for a term of Seventy-five Years be entitled on the expiration of the said terms of 20 
Seventy-five Years to a renewed Lease of the premises respectively demised to him or 
her for a further term of twenty-four Years less three days without payment of any 
Fine or Premium therefor and at the Rent hereinafter mentioned; AND His said 
Majesty, His Heirs, Successors or Assigns shall and will at the request and cost of such 
Lessee grant unto him or her on the expiration of the said term of Seventy-five Years 
hereby granted a new Lease of the said premise for the term of twenty-four Years Less 
three days at Such Rent as shall be fairly and impartially fixed by the Surveyor of His 
said Majesty, His Heirs, Successors, or Assigns as the fair and reasonable rental value of 
the ground at the date of such renewal: And in all other respects such new Lease shall 
be granted upon the same terms and under and subject to the same reservations, 30 
covenants, stipulations, provisos and declarations as are contained in this present Lease 
with the exception of this proviso for renewal which shall not be contained in such 
new Lease. In WITNESS whereof the said SIR MATTHEW NATHAN duly authorized 
by His said Majesty as aforesaid hath executed these presents, and hereunto set the 
Public Seal of the Colony of Hongkong aforesaid, in the name and on behalf of His 
said Majesty.

(signed) Matthew Nathan

Examined and certified to be correct,

(Signed) C. Clementi 
Member Land Court

(Seal of District Land Office, 
Yuen Long)

Certified True Copy

Assistant Land Officer

40

- 80 -



SCHEDULE OF CROWN LESSEES 

DISTRICT NO. 124

Lot
No.

2938

3103

3104

3105

3106

3107

3129

3130

3131

Term of 
lease 

in years

75

»)

»

»

) j

»)

)>

))

))

(Seal of District Lane
Office, Yuen Long)

Area

.10

.21

.51

.04

.43

.19

.03

.20

.50

Description of Lot

Padi

Dry Cultivation

»

))

))

?)

Padi

))

Name of Owner

Chinese

*p>f.|-*
*MMit5]«

&m%f*4#
*•&!*
*H*Jg

»

5)

«P#U&

«#,&

&&*<

Transliteration

TANG Trak Shin Tong
TANG Mi-luk (Trustee)

CHAN Lun-fong
CHAN Wa-fong

CHAN Yu-hing

TANG Fu-ngam

- Do -

- Do -

TANG Kan-pui

CHEUNG Mo-tak

CHAN Toa Shi

Address

^iJfc/i
5)

&P3ffl-
)5

3)

Htt&dift

?j

)j

Jft-tlt*}L3%

HLJjLtt

tMBJ-c:

Crown Rent

Class

1st

2nd

J5

5)

J»

?)

1st

1st

))

$

1

(Seal c

i

30

42

02

08

86

38

09

60

15

f District

Remarks

Mortgaged to Tang Ut
ChiuTso( fp&vS'ffl. )
(T.) Tang Fo Po ( *p*.fl! aj «
for $2 1.00 interest
1 shek yearly

Mortgaged with lots
(3145,3410 *
(3420 to WONG

* JL
Wan-fong for (interest 8.6
$82.00 (sheks yearly

Land Office, Yuen
Long]
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SCHEDULE OF CROWN LESSEES 

DISTRICT NO. 124

Lot
No.

3132

3362

3525

3526

3543

3556

3561

Term of 
lease 

in years

75

75

J)

))

3>

))

5)

(Seal of District
Land Office, Yuen
LonjJ)

Area

.31

.08

2.90

.18

2.33

.09

.18

Description of Lot

Padi

3)

53

3)

Orchard

Dry Cultivation

jj

Name of Owner

Chinese

*Mfe**
flHi-f sjs

)5

*«*£

*P#-$

*«*£

**.*

««**
**,«,SI«

Transliteration

Tang Kun Yam Wui
TANG Trik-ting (Trustee)

- Do -

TANG Fu-ngam

TANG Kai-sui

TANG Fu-ngam

TRA' Fo Shau

CHUNG Fuk Shun Tong
CHUNG Tiu Ki (Trustee)

Address

A*t#rffl

J3

Jfitt&ditt

))

)5

*JS,ffl

«A*t
1 ?

Crown Rent

Class

1st

»?

3rd

1st

3rd

2nd

2nd

$

2

2

I

93

24

90

54

33

18

36

(Seal of District
Land Office,
Yuen Long)

Remarks
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20

ITEM NO. A4 

LETTER FROM SECRETARY FOR THE NEW TERRITORIES

Letter NR2
(WITHOUT PREJUDICE)

File reference: LNT 150/YRN/60 A

To: Winfat Enterprise (H.K.) Co., Ltd.
of No. 11, Cornwall Avenue, G/F., Kowloon.

The lessee(s) of:

Item 1.

Item 
No.A4

Letter from 
Secretary 
for the 
New
Territories 
dated 26th 
November 
1981

26NOV 1981

D.D.

124
124
124
124
124
124
124
124
124

Lot No.

2938
3103
3104
3105
3106
3107
3525
3526
3543

Land 
Status

1st
2nd
2nd
2nd
2nd
2nd
3rd
3rd
3rd

Registered 
Area of Lot

O.lOac.
0.21 ac.
0.51 ac.
0.04 ac.
0.43 ac.
0.19 ac.
2.83 ac.
0.1 Sac.
2.33 ac.

Area affected

404.7 m2 (4,356 s.f.)
849.8 m2 (9,148 s.f.)
2 063.9 m2 (22,2 16 s.f.)
161.9 m2 (1,742 s.f.)
1 740.1 m2 (18,731 s.f.)
768.9 m2 (8,276 s.f.)
11 452.6 m2 (123,275 s.f.)
728.4 m2 (7,811 s.f.)
9 429.2 m2 (101,495 s.f.)

Dear Sir/Madam,

CROWN LANDS RESUMPTION ORDINANCE
(Chapter 124)

Resumption of land at Yuen Long, New Territories 
(G.N. 3080)

According to my land records, you are the registered landowner(s) of the lot(s) 
listed above. I have to inform you that the land is required by Government for a public 
purpose, namely Temporary Housing Area, Yick Yuen, Yuen Long, New Territories. 

30 The land is being resumed under Government Notice No. 3080 dated 7-10-1981 a 
copy of which is attached hereto in English and Chinese. You are advised that all the 
lots listed in this notice will revert to the Crown_3_month(s) from the date of affixing 
of the notice onto the lots concerned.

2. Government is prepared to offer you for the land that is to be resumed cash 
compensation at $15,299,620.00 (or at a rate, which represents Fifty percent of the 
prevailing cash compensation for agricultural land acquired by Government in an 
urban area of the New Territories, as at the date of execution of surrender).
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3. This offer of cash compensation is subject to your surrendering your land to 
the Crown free of all emcumbrances and accepting in writing the offer before the 
expiry of the period stipulated in the said Government Notice i.e. before 21st January, 
1982. If you wish to accept the offer, you should call at the District Officer, Yuen 
Long as soon as possible bringing with you this letter, your Identity Card or Company 
Seal and the Title documents in respect of the land to be surrendered. The surrender 
will be taken immediately or the District Officer will make an appointment for you 
to return at a later date to take the surrender.

4. You should also note that the rates per square foot of cash compensation 
referred to in paragraph 2 hereof are subject to review by Government twice a year 
on 1st April and 1st October. The date which determines the rate at which you will be 
compensated for the purposes of paragraph 2 hereof will be the date on which you 
execute the Surrender document.

5. Under the provisions of the Crown Lands Resumption Ordinance you have the 
right to claim compensation as a result of your land being resumed by submitting a 
claim to the Lands Tribunal. If you are not sure of your rights you should inquire from 
the District Office Yuen Long or seek independent professional advice. The Tribunal 
on request, must, under Sections 10, 11 and 12 of the said Crown Lands Resumption 
Ordinance, determine the compensation for your land strictly in accordance with the 
lease conditions. The Tribunal is precluded from awarding any compensation in respect 
of any expectancy or probability of the grant of land exchanges or licenses and they 
must discount any evidence which shows that the land values have been enhanced by 
expectation of redevelopment or of a modification of lease conditions.

6. This letter is personal to you and is not negotiable or transferable.

7. A Chinese translation of this letter is enclosed. In the event of any doubt or 
dispute arising in the interpretation of these letters, Government's intentions as 
expressed in the English version shall prevail.

Yours faithfully,

10

20

(Sd.) HO Hang-kwong 
for Secretary for the New Territories 30
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To: Secretary for the New Territories Item
No.A4 

I/We accept the offer made in the above letter and hereby agree and undertake
to surrender my/our land described in the above letter free of all encumbrances to the Letter from 
Crown before the expiry of the period stated in G.N. No.___________ Secretary
dated_____________i.e. before_____________. [°r theNew

-. , , ,. j r- ir. Territories Dated the——————————day of——————————19————. dated 26th
November
1981
(continued)

Signature

Signed/Acknowledged by the said.

in the presence of_________

10 Name________________

Address.

(Note: Please do not detach this docket from the letter)
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10

20

30

ITEM NO. AS

LETTER FROM SECRETARY FOR THE CITY & 
NEW TERRITORIES ADMINISTRATION

Letter 'NR4'

To: Winfat Enterprises (HK) Co. Ltd, of No. 11, Cornwall Avenue, G/F., Kowloon; 
New Yick Fung Enterprises Company of No. 79B, Wing Fong Road, G/F., 
Ha Kwai Chung, New Territories; 
Dah Chong Hong of 25 Westlands Road, Quarry Bay, Hong Kong.

The Former Lessee(s)/Mortgagec(s)/Tenant(s) of:

6 FEE 1982

D.D.

124
124
124
124
124
124
124
124
124

Lot No.

2938
3103
3104
3105
3106
3107
3525
3526
3543

Land 
Status

1st
2nd
2nd
2nd
2nd
2nd
3rd
3rd
3rd

Registered 
Area of Lot

O.lOac.
0.21 ac.
0.51 ac.
0.04 ac.
0.43 ac.
0.19 ac.
2.83 ac.
O.lSac.
2.33ac.

Area Affected

404.7 m2 (4,356 sq. ft.)
849.8 m2 (9,148 sq. ft.)
2 063.9 m2 (22,216 sq. ft.)
161.9 m2 (1,742 sq.ft.)
1 740.1 m2 (18,731 sq.ft.)
768.9 m2 (8,276 sq. ft.)
11 452.6m2 (123,275 sq.ft.)
728.4 m2 (7,841 sq.ft.)
9 429.2m2 (101,495 sq. ft.)

Dear Sir/Madam,

CROWN LANDS RESUMPTION ORDINANCE
(Chapter 124)

Resumption of Land at Yuen Long, New Territories 
(G.N. 3080)

I have to inform you that a Notice under Section 4(1) of the Crown Lands 
Resumption Ordinance, Cap. 124, in respect of the. land described above was published 
in the Government Gazette of 7.10.1981 (G.N. 3080) and that, in accordance with the 
provisions of Section 5 of the said Ordinance, the said land reverted to the Crown on 
21.1.1982.

2. According to the Land Office records you were the *lessee(s)/*mortgagee(s)/ 
""lessee tenant(s) of this/these lot(s) immediately prior to the resumption.

3. Pursuant to Section 6(1 )(b) of the said Ordinance you are hereby required to 
submit in writing, within twenty-eight (28) days from the date hereof, your claim for 
compensation in respect of such resumption. This must be done by completing and 
returning the enclosed form to me within the said time limit of twenty-eight (28) days.

* Delete as appropriate

Item 
No. A5

Letter from 
Secretary for 
the City & 
New
Territories 
Administration 
dated 6th 
February 1982
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Item 4. If you are in any doubt about your rights and interests in this matter you 
No. A5 should seek independent professional advice or alternatively you are welcome to make
——— enquiry at the District Office, Yuen Long.
Letter from
Secretary for
the City &
New
Territories
Administration
dated 6th Yours faithfully,
February 1982 
(continued)

(Sd.) HO Hang-kwong
for Secretary for the City & New Territories 

Adminsitration
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ITEM NO. A6 Item
No.A6

VALUATION REPORT BY MESSRS. COLLIER PETTY
Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983

VALUATION REPORT 

ON

Lots No. 2938, 3103, 3104, 3105, 
3106, 3107, 3525, 3526 and 3543 
in D.D. 124, Yick Yuen, 
New Territories.
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Item 
No.A6

Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983 
(continued)

Your 
Instructions

of the leasehold property situate and known as Lots 2938, 3103, 3104, 
3105..3106, 3107, 3525, 3526 & 3543 in Demarcation District 124; 
Yick Yuen, off Castle Peak Road, Tuen Mun, New Territories 
Made this Second day of March One thousand nine hundred and eighty- 
two -for and on behalf of Messrs. Raymond Tang & Company, 
Solicitors, Seventh Floor, Chung Nam House, 59 Des Voeux Road 
Central, Hong Kong.

Your instructions to us in this matter are to prepare a report and open 
market valuation of the property under consideration as at each of 7th 10 
October 1981 and 21st January 1982 on the basis that as at each of the 
two relevant dates the property was immediately available for sale in 
the open market subject to the then existing tenancy and with the 
benefits of the Short Term Waivers granted by Government for the 
purposes of open storage of new motor vehicles but with its title being 
otherwise free of all material legal encumbrances and defects.

Our valuation is our opinion of the open market value which we would 
define as intended to mean "the best price at which an interest in a 
property might reasonably be expected to be sold at the date of 
valuation assuming: 20

(i) a willing seller,

(ii) a reasonable period within which to negotiate the sale, taking into 
account the nature of the property and the state of the market,

(iii) values will remain static throughout the period, 

(iv) the property will be freely exposed to the market,

(v) no account is to be taken of an additional bid by a special 
purchaser."

Tenure The property under consideration comprised, as at each of 7th October 
1981 and 21st January 1982, the Crown Leasehold interests of and in 
Lots 2938, 3103, 3104, 3105, 3106, 3107, 3525, 3526 & 3543 in 30 
Demarcation District 124. Prior to the property under consideration 
reverting to Government on 21st January 1982 each of the nine lots 
comprises an entitlement to a lease from the Crown for a term of 75 
years from 1st July 1898 renewable for a further term of 24 years less 
the last three days. The first term expired in 1973 and each lease was 
automatically renewed under the provisions of the New Territories 
(Renewable Crown Leases) Ordinance. Use and development of each of 
the nine lots was governed by the Block Crown Lease of Demarcation 
District 124 dated 24th January 1904 which classified the lots under 
consideration as follows: 40
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10

Lot

2938
3103
3104 
3105
3106
3107
3525

3526
3543

Total:

Registered Area

0.10 acre
0.21 acre
0.51 acre 
0.04 acre
0.43 acre
0.1 9 acre
2.83 acre
0.07 acre
0.1 8 acre
2.33 acres

6.89 acres

User

Padi
Dry Cultivation
Dry Cultivation 
Dry Cultivation
Dry Cultivation
Dry Cultivation

Padi
House
Padi

Orchard

Class

1st
2nd
2nd
2nd
2nd
2nd
3rd

—
1st
3rd

Annual
Crown Rent

$0.30
$0.42
$1.02 
$0.08
$0.86
$0.38
$2.83
$7.00
$0.54
$2.33

$15.76
per annum

Item
No. A6

Valuation
Report by
Messrs. Collier 
Petty dated 
2nd March
1983
(continued)

Situation The property under consideration is situated approximately 60 metres 
off the northwestern side of Castle Peak Road approximately 400 
metres southwest of its junction with Tin Ha Road in the north 
western part of the New Territories. This is a principally rural location 

20 between the two New Towns of Tuen Mun and Yuen Long with 
developments in the vicinity comprising mainly 2/3-storey village-type 
houses and various temporary industrial developments surrounded by 
agricultural land.

A variety of public transport is available along Castle Peak Road and a 
full range of community and shopping facilities are available in the two 
New Towns of Tuen Mun and Yuen Long. Star Ferry in the Kowloon 
Peninsula is approximately 36 kilometres to the southeast of the 
property under consideration.

Description To the best of our knowledge, prior to their reversion to Government, 
30 the nine lots were situated close to each other off Castle Peak Road. 

They extended to a total registered area of

27,882.80 SQUARE METRES (300,129 SQUARE FEET) OR 
THEREABOUTS

comprising 283.30 square metres (3,049 square feet) or thereabouts of 
land classified as for "house" purposes and 27,599.5 square metres 
(297,080 square feet) or thereabouts of land classified as for 
agricultural purposes.

We have not been able to delineate clearly the exact boundaries of the 
lots. However, from a superficial inspection the lots occupied an 

40 irregular stretch of formed level land, at an average level of 
approximately 12 metres above Colony Principal Datum, accessible by 
vehicles from Castle Peak Road via a surfaced access road.
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Item 
No. A6

Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983 
(continued)

Ownership

Short-Term 
Waiver

Tenancy

Town 
Planning

Basis of 
Valuation

Prior to their reversion to Government the registered Crown Leaseholder 
of the lots under consideration was WINFAT ENTERPRISES (HK) 
COMPANY LIMITED in District Office, Tuen Mun and District Office, 
Yuen Long.

Prior to their reversion to Government the lots under consideration 
were held with the benefits of two Short Term Waivers No. 197 in 
District Office, Tuen Mun and No. 771 in District Office, Yuen Long 
permitting the lots to be used for the purpose of open storage of new 
motor vehicles only at a total waiver fee of $11,734.25 per quarter and 10 
such Waiver could be terminated by either party upon serving a one- 
month written notice to the other party.

As at each of the two relevant dates the nine lots under consideration, 
together with Lots 3129, 3130, 3131, 3132, 3362, 3556 & 3561 in 
Demarcation District 124 which extend to a total registered area of 
3,804 square metres (40,946.40 square feet) or thereabouts of land 
classified for agricultural purposes, were subject to a Tenancy 
Agreement dated 18th March 1980 in favour of New Yick Fung 
Enterprise Company for a term of three years from 16th July 1979 at 
a monthly rent of $110,000 exclusive of Rates with an option for the 20 
tenant to renew for a further term of two years at a monthly rental of 
$132,000 exclusive of Rates (subject to the provision that the further 
term of two years could at any time be terminated upon serving a three- 
month written notice by either party to the other). It is our opinion 
that the tenant was, at both the two relevant dates, not under the 
protection of Parts I & II of the Landlord & Tenant (Consolidation) 
Ordinance.

To the best of our knowledge there was no statutorily approved Outline 
Zoning Plan for this locality as at each of the two relevant dates. 30

We have, in accordance with the terms of your instructions, prepared 
our valuation on the basis that as at each of the two relevant dates the 
property was immediately available for sale in the open market subject 
to the then existing tenancy and with the benefits of the Short Term 
Waivers granted by Government for the purpose of open storage of new 
motor vehicles but with its title being otherwise free of all material legal 
encumbrances and defects. In adopting this basis of valuation we have 
taken into consideration the possible enhancement in value to the 
property which was attributable to the market speculation that the 40 
Short Term Waivers would be renewed by Government and that a 
modification of the Crown Lease conditions then governing use and 
development of the lots might be obtained from Government so as to 
permit development of the lots for purposes which would increase the 
value of the lots, such as for low/medium density residential 
purposes.
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Valuation WE ARE OF THE OPINION that the open market value of the 
$22,100,000 property as at 7th October 1981 was in the sum of TWENTY-TWO

MILLION ONE HUNDRED THOUSAND DOLLARS subject to the
above basis of valuation.

WE ARE OF THE OPINION that the open market value of the 
$21,300,000 property as at 21st January 1982 was in the sum of TWENTY-ONE 

MILLION THREE HUNDRED THOUSAND DOLLARS subject to the 
above basis of valuation.

Item
No.A6

Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983 
(continued)

Remarks For your information, we have set out below our assessment of each of 
10 the building land portion and agricultural land portion comprised 

within the property under consideration as at each of the two relevant 
dates:

Date of 
Valuation

1) 7th October 1981

2) 21st January 1982

Open Market Value 
of Building Land 
Portion______

$1,050,000 

$1,020,000

Open Market Value 
of Agricultural 
Land Portion____

$21,050,000 

$20,280,000

20

30

Whilst we have taken every care to investigate the title to the property 
including the examination of the Crown Lease or other document of 
title and have checked encumbrances registered against the title, we do 
not accept a liability for any interpretation which we have placed on 
such information which is more properly the sphere of your legal 
advisers. Neither have we verified the correctness of any information 
supplied to us concerning this property whether in writing or verbally 
by yourselves or by any party referred to in this report.

No allowance has been made in our report for any charges, mortgages 
or amounts owing on any property nor for any expenses or taxation 
which may be incurred in effecting a sale. Unless otherwise stated, it is 
assumed that all properties are free from encumbrances, restrictions and 
outgoings of any onerous nature which could affect value.

In accordance with our standard practice, we must state that this report 
and valuation is for the use only of the party to whom it is addressed 
and no responsibility is accepted to any third party for the whole or 
any part of its contents.

Conversion factors used in this report are: 

1 square metre = 10.764 square feet
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Item 1 metre = 3.2808 feet
No.A6

Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983 
(continued)

(Sd.) Cheung Ping Keung, A.R.I.C.S., A.C.I. Arb.
Collier Petty

Chartered Surveyors
27/P., Wing On Centre,

111 Connaught Road C.,
Hong Kong.
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Item 
No.A6

Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983 
(continued)
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Item 
No. A6

Valuation 
Report by 
Messrs. Collier 
Petty dated 
2nd March 
1983 
(continued)
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ITEM NO. A7

LETTER FROM MESSRS. RAYMOND TANG & CO.
TO THE SECRETARY FOR 

NEW TERRITORIES ADMINISTRATION

10

LNT/150/YRN/60E

RT/298/77

The Secretary, for the City & New Territories Administration,
H.K. Housing Authority Headquarters Building,
4th floor & 5th floor,
101 Princess Margret Road,
Kowloon.

5th March 1982

Item
No. A7

Letter from 
Messrs. 
Raymond 
Tang & Co. 
to the 
Secretary 
for New 
Territories 
Administration 
dated 5th 
March 1982

BY HAND

20

Dear Sir,

Re: LotsNos. 2938,3103,3104, 3105, 
3106, 3107,3525,3526 and 3543 
in P.P. 124_____________

We act for Winfat Enterprise (HK) Co. Ltd. the owners of the above-mentioned 
property and enclose herewith their claims for compensation on the forms provided 
by the District Officer (Yuen Long).

In submitting these claims, our clients would like to make it clear that they 
do not wish to be -taken as having admitted that they are bound by the terms of the 
Crown Lands Resumption Ordinance, and reserve the right to take such proceedings 
for advance such arguments as they may be advised. Such proceedings or arguments 
may involve (but are necessarily limited to) the validity of the Crown Lands 
Resumption Ordinance and/or the basis of valuation of the property concerned.

Yours faithfully,

(Sd.) Raymond Tang & Co.

RT:ff 
Encl:
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ITEM NO. Bl item
No. Bl 

AFFIDAVIT OF ANTHONY RICHARD DICKS
Affidavit

1982, M.P. No. 982 of Anthony
Richard

IN THE SUPREME COURT OF HONG KONG °ick ,s _ ,dated 7th

HIGH COURT

MISCELLANEOUS PROCEEDINGS

IN THE MATTER of land described 
as Lot Nos. 2938,3103,3104,3105, 
3106, 3107, 3525,3526 and 3543

10 in Demarcation District No. 124
in the New Territories Hong Kong 
(hereinafter referred to as "the 
resumed land")

and

IN THE MATTER of land described 
as Lot Nos. 3129,3130,3131, 
3132, 3362, 3556 and 3561 in 
Demarcation District No. 124 in the 
New Territories Hong Kong

20 (hereinafter referred to as "the
severed land")

BETWEEN

WINFAT ENTERPRISE (HK) COMPANY LIMITED Plaintiff

and 

THE ATTORNEY-GENERAL Defendant

I, ANTHONY RICHARD DICKS, of 703 Prince's Building, Hong Kong, 
Barrister, make oath and say as follows:

1. I was called to the Bar by the Honourable Society of the Inner Temple in 
Easter Term 1961 and I was admitted to practise at the Bar of the Supreme Court 

30 of Hong Kong on 6th February 1965.
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Item 
No. Bl

Affidavit 
of Anthony 
Richard 
Dicks 
dated 7th 
December 
1982 
(continued)

2. I am a Master of Arts and a Bachelor of Laws of the University of 
Cambridge.

3. I was from 1970 to 1974 a Lecturer in Oriental Laws in the Department 
of Law of the School of Oriental and African Studies in the University of London 
where inter alia I lectured on Chinese law including the Chinese law and custom 
which forms part of the law of Hong Kong. I was previously for a period of two 
years a Fellow and Director of Studies in Law of Trinity Hall, in the University of 
Cambridge an Assistant Lecturer in the Faculty of Laws and a member of the 
Faculty of Oriental Studies in the University of Cambridge, and I was previously a 
Research Fellow in Chinese Law of the British Institute of International and 10 
Comparative Law and of the Institute of Current World Affairs. I am conversant 
with the Chinese, written language and since 1962 in the course of my employment 
as aforesaid and of my practice at the Bar I have made a careful and thorough study 
of various aspects of Chinese law, including both' the statutory and customary laws 
relating to property and succession which were generally in force in the former 
Chinese Empire during the Qing (or Tsing) dynasty.

4. By reason of the foregoing I believe myself to be competent to give expert 
evidence as to Chinese statutory and customary laws as they related to questions 
of property in land, with which I am conversant. Expert evidence given by me as to 
the nature and effect of various aspects of traditional Chinese law and custom has 20 
been accepted on numerous occasions by this Honourable Court, by the High Court 
of Justice in England and by various courts of record in the United States of America.

5. I have been asked to advise the Plaintiff in this action as to the law relating to 
land holding in the former Chinese Empire at the time of the Convention between the 
United Kingdom and China dated 9th June 1898 whereby the area known as the New 
Territories was leased by China to Great Britain for 99 years. In particular I have been 
asked to advise about the duration of interests in land and whether there were any 
restrictions on user.

6. The law of property in traditional China was a law of tenure. There is general 
agreement among the authorities on this subject that historically speaking the 30 
ownership of land vested in the Emperor, and that individuals and families held it from 
him. However in practice tenurial rights were bought and sold freely. By the beginning 
of the Qing Dynasty (1644-1911) it was clearly accepted that land was an alienable 
commodity. The provisions of the Da Qing Luli (Laws and Regulations of the Qing 
Dynasty) so far as they related to land were to a great extent concerned with the 
regulation of such transactions.

7. Most land (other than land used for public purposes) was in late 19th Century 
China held on what is called "common tenure". Other forms of tenure, such as feudal 
and quasi-feudal tenure existed but were very rare, and there was also military service 
tenure and "furnace land". 40

8. Land under the common tenure, or "land of the ordinary people" 
(mintian ^ si ) was an interest in perpetuity held by a proprietor on two principal 
conditions, namely payment of the land taxes and performance of labour services. 
Over the years, the labour service fell into disuse, particularly in South China, and
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was commuted into additional tax payments. The land tax and the additional land 
tax in lieu of labour were collected as a single annual amount.

9. Land held under common tenure could be acquired in three ways viz. by 
inheritance, by purchase and by the cultivation of unoccupied or waste land. I need 
not dwell on the first of these. As to the second, the tenure was transferred to the 
purchaser. Outright sales were not always made, it being possible in many parts of 
China to dispose of land by creating limited interests of various kinds which were 
themselves subject to possible alienation.

10. The cultivation of unoccupied or waste land was encouraged by the 
10 authorities, and a valid title to such lands could be acquired by following a statutory 

procedure for registration. Land tax did not become payable for some years. Once land 
was acquired in this way, it was subject to common tenure and was as freely alienable 
as such land in general.

11. With a few specific exceptions mentioned below, there appear to have been no 
limitations on the use of land held under common tenure. The character of tenure, and 
the tax payable on such land, did not change after the erection of buildings on it. It 
should be remembered that in China at the end of the 19th Century the great bulk of 
the land was in agricultural use, and could be expected to continue in that use. The 
need for any comprehensive form of restriction does not appear to have been felt.

20 12. The specific instances in which there were either statutory or customary 
restrictions on land use were applicable to the following types of land:

(i) Land on which there were public buildings, temples, public monasteries
and similar public buildings.

(ii) Land on which there were ancestral halls and land with tombs on it. 
(iii) Certain wooded lands were protected in order to preserve sacred sites or

avoid the disturbance of "fengshui". 
(iv) Public roads, 
(v) Land subject to water rights.
(vi) The establishment of private salt pans was illegal as an infringement of 

30 the state monopoly.
(vii) Mining of any sort was subject to licensing and royalties were payable to

the state.

SWORN at Sun Hung Kai Centre, )
32nd floor, Hong Kong )
this 7th day of December, )
1982. )

Item 
No. Bl

Affidavit 
of Anthony 
Richard 
Dicks 
dated 7th 
December 
1982 
(continued)

(sd.) ANTHONY RICHARD DICKS

Before me,

(Sd.) A. H. FORSYTH
Solicitor 

Hong Kong
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ITEM NO. Cl 

AFFIDAVIT OF RAYMOND TANG

1982 M.P. NO. 982

IN THE SUPREME COURT OF HONG KONG 

HIGH COURT

Item 
No.Cl

Affidavit
of
Raymond
Tang
dated 9th
December
1982

MISCELLANEOUS PROCEEDINGS

10

20

IN THE MATTER of land described 
as Lot Nos 2938, 3525, 3526 and 
3543 in Demarcation District No. 
124 in the New Territories, Hong 
Kong (hereinafter referred to as 
"the resumed land")

and

THE MATTER of land described 
as Lot Nos3129,3130,3131, 
3132,3362,3556 and 3561 in 
Demarcation District No. 
124 in the New Territories, 
Hong Kong (hereinafter referred 
to as "the severed land")

BETWEEN

WINFAT ENTERPRISE (HK) COMPANY LIMITED Plaintiff

and 

THE ATTORNEY-GENERAL Defendant

AFFIDAVIT OF RAYMOND TANG

I, Raymond Yee Bong Tang, of 7th Floor, Chung Nam House, 59 Des Voeux 
Road, Central, Hong Kong, hereby make oath and say as follows:
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Item 
No.Cl

Affidavit
of
Raymond
Tang
dated 9th
December
1982
(continued)

1. I am the principal of Raymond Tang & Co., Solicitors, and have the conduct 
of these proceedings on behalf of the Plaintiff. I am duly authorised by the Plaintiff 
to make this Affidavit.

2. In or about April 1982, before the issue of these proceedings, I embarked upon 
certain researches relating to the annexation of the New Territories as part of the 
Colony of Hong Kong. In the course of such researches, I went to the Public Records 
Office at Kew, England, and took copies of the public records relating to the 
discussions which took place between the Colonial and Foreign Office and the Law 
Officers at the time. I have also looked into the origins of the New Territories 
Ordinance and the Crown Lands Resumption Ordinance. The purpose of this Affidavit 
is to set out, in the hope that I may assist the Court, some of the discoveries I made in 
the course of the aforesaid researches.

3. Of the public records of the period between 20th June 1898 and 20th August 
1900, the Colonial Office had printed the most relevant records relating to the 
extension of the boundaries of the Colony of Hong Kong as a collection entitled 
Eastern No. 66. Eastern 66 comprises 396 pages from which I shall presently allude to 
the most relevant documents which are now produced and shown to me in a bundle 
marked "T-l" and individually numbered as in the ensuing sub-paragraphs:

10

(a) Serial No. 14, which is a copy of the Convention for the Extension of
Hong Kong received in the Colonial Office on August 6, 1898. 20

(b) Serial No. 41, which contains the advice of the Law Officers of the 
Crown tendered to the Coldnial Office on October 17th 1898, regarding 
Her Majesty's Order-in-Council relating to the extension of the Colony 
under the said Convention.

(c) Enclosure 3 to Serial No. 159 which is a copy of the Governor's 
proclamation circulated in the New Territories. This proclamation was 
published in the Supplement to the Hong Kong Government Gazette, and 
was therein dated 17th April 1899.

(d) Serial No. 222, which is another Opinion of the Law Officers of July 17th
1899, in which the Law Officers advised on British jurisdiction within the 30 
leased Territories.

(e) Enclosure 2 in Serial No. 235 in which the Governor made a further 
proclamation relating to the registration of land titles in the New 
Territories, dated 12th July 1899. This proclamation was also published 
in the Hong Kong Government Gazette.

(0 Enclosure 1 in Serial No. 243 which is a speech made by the Governor 
on 2nd August 1899, in which the Governor indicated that Certificates of 
Registration of Titles would be issued.

(g) Serial No. 278 which is a further Opinion by the Law Officers relating to
the Kowloon City Order-in-Council, dated November 29th 1899. 40
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10

(h) Serial No. 286 which is a further Opinion by the Law Officers dated 
January 1900 relating to the foreshore rights in Mirs Bay and Deep Bay.

4. Within the period covered by the documents in Exhibit "T-l" it will be seen 
that considerable care was exercised by the Law Officers as well as the Governor to 
ensure that the terms of the said convention should be strictly compiled with, and 
each document from "T-l(b)" onwards represented a specific instance of such 
attitude:

(a) As to 'T-l(b)", note the changes made by the Law Officers in italics, 
which plainly indicated that they regarded that the terms of the said 
Convention were to be incorporated in the Order-in-Council.

(b) As to "T-l(c)", note that the Governor in his Proclamation made the 
following among other promises: "I would impress upon you that these 
Territories having been leased by His Imperial Majesty, the Emperor of 
China, to Her Britannic Majesty the Queen as subjects of Her Majesty's 
Empire, your commercial and landed interests will be safeguarded, and 
that your usages and good customs will not in any way be interfered 
with".

(c) As to 'T-l(d)", where the Law Officers when they were called upon to
advise on a question of jurisdiction, were careful to distinguish between

20 the general jurisdiction exercised by Britain over the New Territories and
the special jurisdiction of the Chinese Officers in the City of Kowloon
guaranteed by the said Convention.

(d) As to "T-l(e) and (f)", it will be noted that the Governor in a further 
Proclamation stated that a survey of the whole of the Leased Territory 
would be conducted. This survey was in fact completed with the result 
that boundaries have since completion of such survey been defined by 
Demarcation Districts and Lot Numbers.

(e) As to "T-l(g)", note the changes made by the Law Officers italics where 
again the Law Officers were punctilious in their efforts to ensure that 

30 the Kowloon City Order-in-Council complied with the said Convention.

(0 As to "T-l(h)", the Law Officers in a further Opinion observed thus: — 
"Of course, it is conceivable that there may be on the foreshore in 
question — as on the rest of the ceded Territories — rights of private 
property, and perhaps also rights of access over the Chinese Territories 
above high-water mark, which will require consideration before any fresh 
rights are granted".

5. The exercise to register land held in private hands prior to the annexation of 
the New Territories and the granting of new titles upon annexation took place between 
the period 1899 and 1910, during which period a series of Ordinances was passed. I 

40 have made a search of all the relevant Bills, Ordinances and the associated records of 
debates in the Legislative Council, and produced and shown to me marked "T-2", in a 
bundle, are true copies of the relevant documents taken from the Hong Kong
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Government Gazette and records at the British Public Records Office. Each item 
appearing in bundle "T-2" are individually marked as in the ensuing sub-paragraphs:—

(a) A New Territories Land Court Bill, which was gazetted on 25th November 
1899.

(b) Hansard for the period 1895 to 1902 relating to the debate on the New 
Territories Land Court Bill.

(c) The Land Court (New Territories) Ordinance, published in the Gazette as 
Ordinance No. 8 of 1900.

(d) A formal protest lodged under the then provision of Rule 32 of the
Standing Rules and Orders of the Legislative Council, by the Honourable 10 
Mr. T.H. Whitehead, against the passing of the amended Bill into law.

(e) A petition by the Honourable Mr. Whitehead to the Secretary of State for 
the Colony on the same subject.

(f) Minutes of the Colonial Office relating to the reception given to the 
Honourable Mr. Whitehead's said petition.

(g) The New Territories Titles Bill, gazetted on 7th November 1902.

(h) Hansard of 1902 relating to the debate of the New Territories Titles Bill.

(i) The New Territories Titles Ordinance, enacted as Ordinance No. 47 of 
1902.

(j) The Bill to repeal Ordinance No. 47 of 1902. 20

(k) Ordinance No. 21 of 1903, which repealed Ordinance No. 47 of 1902.

(1) The New Territories Regulation Bill.

(m) The New Territories Regulation Ordinance enacted as Ordinance No. 34 
of 1910.

6. As part of the exercise to register land titles in the New Territories, the Land 
Court (New Territories) Bill was introduced into the Legislative Council and published 
in the Gazette on 25th November 1899 ("T-2(a)"). In the "Objects and Reasons" of 
this Bill, it was stated that "It is proposed by this Bill to substitute a Certificate of 
Title for a Crown Lease because it has been ascertained that the ordinary holding of 
the land in the New Territories is a tenancy in perpetuity and that this Government 30 
could not under the terms of the Convention with China grant a lease for more than 
99 years from the date of the Convention". In the Legislative Council's debates, the 
Attorney-General, in moving the 2nd Reading of the Bill, made inter alia, exactly the 
same point ("T-2(b)").

7. The Land Court (New Territories) Bill, after the 2nd Reading, was consigned
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to Committee and received the Governor's assent on 28th March 1900; it was 
published in the Gazette as Ordinance No. 8 of 1900 ("T-2(c)") on 31st March 1900. 
It will be noted that certain major changes have been made since its 2nd Reading in the 
Legislative Council, in particular, Section 15 of the Ordinance which declared all land 
in the New Territories to be the property of the Crown. It is perhaps interesting to 
note that a Legislative Councillor of the day, the Honourable Mr. T.H. Whitehead, 
lodged a formal protest under the then Rule 32 of the Standing Rules and Orders of 
the Legislative Council ("T-2(d)"), and petitioned the Secretary of State for the 
Colonies ("T-2(e)"). So far as I can ascertain, no action was taken following receipt of 

10 the Honourable Mr. Whitehead's Petition at the Colonial Office as the minutes in 
Colonial Office File No. 12603, kept at the British Public Records Office ("T-2(f)") 
said that the File was to be "put by", which I would take to mean "put away". 
However, the New Territories Titles Ordinance, Ordinance No. 47 of 1902 
("T-2(g)-(i)"), may have been inspired by the Honourable Mr. Whitehead's action. By 
this Ordinance, perpetual titles (called "customary titles") without restriction as to 
user were to be granted to land holders in the New Territories who did not choose to 
take Crown Leases. However, this Ordinance was short-lived because by Ordinance 
No. 21 of 1903 ("T-2G)"), it was repealed.

8. The Land Court (New Territories) Ordinance became the main vehicle through 
20 which Crown Leases, now known as Block Crown Leases, were granted to owners of 

property. The Block Crown Leases, however, purported only to grant a term of 75 
years renewable by a further term of 25 years less 3 days from 9th June 1898 and in 
the case of agricultural land contained a restriction to agricultural use. This period of 
grant was, and is, of course, shorter than the perpetual title which New Territories 
land owners held (see paragraph 6 above). The Land Court (New Territories) 
Ordinance became spent when the Land Court had completed the work of determining 
claims by persons who had, prior to annexation, owned land in the New Territories. 
Accordingly, in 1910 the New Territories Regulation Bill ("T-2(k)") was introduced 
into the Legislative Council and was passed with very little amendment as Ordinance 

30 No. 34 of 1910 ("T-2(l)"). The New Territories Regulation Ordinance was slightly 
amended by the Law Revision Ordinance, 1910 and underwent various changes, (not 
relevant to the present proceedings) until it assumed its current form under the title 
of New Territories Ordinance, Chapter 94 of the Laws of Hong Kong.

9. I now pass on to the origins of the Crown Lands Resumption Ordinance as it 
applied to the New Territories and the problems which, over the years, have surfaced 
as a result of various amendments to this Ordinance. Produced and shown to me 
marked "T-3" are true copies, in a bundle, of the various Bills, Ordinance, and 
documents highlighting the problems which have arisen. Each item appearing in bundle 
"T-3" are individually marked as in the ensuing sub-paragraphs:

40 (a) The Crown Lands Resumption Bill, appearing in the Hong Kong 
Government Gazette of 20th October 1900.

(b) The Crown Lands Resumption Ordinance, enacted as Ordinance No. 32 of 
1900.

(c) The relevant extracts from the various amending Bills and Ordinances to 
Ordinance No. 32 of 1900, between the period 1900 and 1921.

(d) A copy of a petition dated 29th August 1925, to the Secretary of State 
for the Colonies regarding "Land Resumption as in the New
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Territories", 
(e) A copy of certain correspondence and Minutes of the Colonial Office, in

Colonial Office File No. 18677 kept in the Public Records Office. 
(0 A copy of a newspaper clipping in the South China Morning Post of a

statement made by Her Majesty's Prime Minister following her visit to
China in September 1982.

10. On 20th October 1900, a Bill was published in the Gazette, purporting to 
enable the Crown to resume land in the New Territories any public purpose. Land, in 
that Bill, was defined as "Crown land of whatever description (whether held under 
Crown Lease or other title recognised by the Crown) or any part or section thereof 
which is situated within the limits of the Colony as enlarged by the Convention dated 10 
9th June 1898 between Her Majesty the Queen and His Imperial Majesty, the Emperor 
of China, including the City of Kowloon and includes buildings (if any) erected on 
such land or any part or section thereof. This Bill ("T-3(a)") was passed into law as 
Ordinance No. 32 of 1900 ("T-3(b)"). It will be observed that Section 3(l)(iii) 
purports to enact that "on the expiration of 4 months from publication of the 
resumption in the Gazette, the land in question shall revert to the Crown and all rights 
of the owner, assignee or representative, of any other person, in or over the land or any 
part thereof, shall absolutely cease". The enactment of this ordinance insofar as it 
purported to apply to the New Territories was and is, I am advised, contrary to the 
terms of the said Convention, specifically the following article thereof: "It is further 20 
understood that there will be no expropriation or expulsion of the inhabitants of the 
Districts included within the extension, and that if land is required for public office 
fortification or the like official purpose, it shall be bought at fair price". Although a 
resumption under this Ordinance may have amounted to abrogation of the Convention 
at least it allowed the determination of a fair price. However, in rapid succession, a 
number of Ordinances between 1900 and 1921 ("T-3(c)") reduced the scope of 
compensation to such an extent that a fair price was no longer paid on resumption. 
Then and now, the market price of land in the New Territories is governed by what a 
willing buyer is prepared to pay on the basis of possible redevelopment of the land in 
question. For more details, see Exhibit "T-9" in Mr. Tan Eng Aik's Affirmation filed 30 
herein on 1st June 1982. Sections 11 and 12 of the Crown Lands Resumption 
Ordinance as they appear in Chapter 124 of the 1974 Edition of the Laws of Hong 
Kong have remained essentially the same since 1921.

11. The question that the Crown Lands Resumption Ordinance (and indeed the 
New Territories Ordinance and its predecessors) contains provisions amounting to 
abrogation of the Convention has since the annexation of the New Territories, been 
a bone of contention between the land-owners in the New Territories and the Hong 
Kong Government. As early as 1925, the Secretary of State for the Colonies received 
a detailed Petition from land owners in the New Territories complaining of the 
abrogation of the Convention by virtue of the Crown Lands Resumption Ordinance. 40 
I have consulted Colonial Office File No. 18677, kept in the Public Records Office, 
which showed that the Secretary of State was much exercised by this Petition, as will 
be seen from the correspondence and minutes the said Colonial Office File ("T-3(e)" 
for the said File and "T-3(d)" for the said Petition). I have also found from the said 
File, a Minute by Sir S. Wilson, the then permanent Under-Secretary of State of the 
Colonial Office, stating that he was unwilling to go to the Law Officers as he felt that 
they would advise against the Colonial Office on the point of law, which was whether
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the policy of the Hong Kong Government on land resumptions as reflected in the Item 
legislation which was then, and now, in force was in consistent with the terms of the No. Cl 
said Convention. It was Her Majesty's Government's view at the time that an Inquiry
should be undertaken into this and related questions. This Inquiry was not, as far as Affidavit
I can ascertain, conducted at the time. °Raymond

12. In 1925, as indeed throughout the period leading to the enactment by Her dated9th 
Majesty-in-Council of the two Orders in Council relating to the New Territories, it has December 
always been Her Majesty's Government's professed intention to abide by the terms of 1932 
the Convention. A more modern exposition of this policy may be found in the Prime (continued) 

10 Minister's recent statement in the press that Britain abides by her treaties. She was 
specifically referring to the said Convention and the other two treaties concerning the 
cession of Hong Kong Island and Kowloon Peninsula ("T-3(f)")- The question for this 
Honourable Court is whether the Hong Kong legislation to which I draw attention in 
this Affidavit is consistent with that intention or whether, as I truly believe and am 
advised, it breaches the Convention in both letter and spirit.

SWORN at the Offices of )
Messrs. Leonard K.L. Heung )
& Co., of 1 st Floor, Chung )
Nam House, No. 59, Des ) (Sd.) Raymond Yee Bong Tang

20 Voeux Road Central, )
Hong Kong this 9th day )
of December 1982 )

Before me,

(Sd.)ChanChueKai 
Solicitor, Hong Kong
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ITEM NO. C2 

CONVENTION FOR EXTENSION OF HONG KONG

(Signed in Peking on 9th June, 1898) 

(Received in Colonial Office on 6th August, 1898)

WHEREAS it has for many years past been recognized that an extension of 
Hong Kong territory is necessary for the proper defence and protection of the Colony, 
it has now been agreed between the Governments of Great Britain and China that the 
limits of British territory shall be enlarged, under lease, to the extent indicated 
generally on the annexed map. The exact boundaries shall be hereafter fixed when 

10 proper surveys have been made by officials appointed by the two Governments. The 
term of this lease shall be ninety-nine years.

It is at the same time agreed that within the city of Kowloon the Chinese 
officials now stationed there shall continue to exercise jurisdiction except so far as may 
be inconsistent with the military requirements for the defence of Hong Kong. Within 
the remainder of the newly leased territory Great Britain shall have sole jurisdiction.

Chinese officials and people shall be allowed as heretofore to use the road from 
Kowloon to Hsin-an.

It is further agreed that the existing landing-place near Kowloon city shall be 
reserved for the convenience of Chinese men-of-war, merchant and passenger vessels, 

20 which may come and go and lie there at their pleasure, and for the convenience of 
movement of the officials and people within the city.

When hereafter China constructs a railway to the boundary of the Kowloon 
territory under British control, arrangements shall be discussed.

It is further understood that there will be no expropriation or expulsion of 
the inhabitants of the district included within the extension, and that if land is 
required for public offices, fortifications, or the like official purposes, it shall be 
bought at a fair price.

If cases of extradition of criminals occur they shall be dealt with in accordance 
with the existing Treaties between Great Britain and China and the Hong Kong 30 Regulations.

The area leased to Great Britain, as shown on the annexed map, includes the 
waters of Mirs Bay and Deep Bay, but it is agreed that Chinese vessels of war, whether 
neutral or otherwise, shall retain the right to use those waters.

This Convention shall come into force on the 1st day of July, 1898, being the 
13th day of the 5th moon of the 24th year of Kuang Hsii. It shall be ratified by the 
Sovereigns of the two countries, and the ratifications shall be exchanged in London as 
soon as possible.

In witness whereof, &c.
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ITEM NO. C3 

ADVICE OF CROWN LAW OFFICERS

Royal Courts of Justice,
October 17, 1898.

Sir,

WE were honoured with your commands, signified to us in Mr. Bertram Cox's
letter of the llth instant, stating that he was directed by you to transmit to us a
copy of a draft proclamation which had been prepared for the purpose of annexing
to the colony of Hong Kong certain territories leased to Her Majesty by the Emperor

10 of China.

That it would be seen from the Convention of the 9th June, 1898 (a copy of 
which was enclosed in Mr. Bertram Cox's letter), that the limits of British territory 
in the regions in question, adjacent to the colony of Hong Kong, were described as 
being enlarged under lease to Her Majesty for the term of 99 years.

That the Draft Order in Council had been framed on the model of a similar 
Order dated February 4th, 1861 (a copy of which was transmitted to us), which had 
been previously approved by the Law Officers on January 21st of that year. (A copy 
of their Report of that date was enclosed in Mr. Bertram Cox's letter.)

That it would be seen from the Order in Council of February 4th, 1861, that 
20 the territories then annexed to the colony of Hong Kong, though originally leased to 

Mr. Harry Parkes, had subsequently, prior to the date of the Order in Council, been 
ceded by the Emperor of China to Her Majesty to hold as a dependency of the colony 
of Hong Kong. That, in the present case, the territory proposed to be annexed is only 
held by Her Majesty on lease for 99 years.

That it was not proposed in the present Order in Council to define the 
boundaries of the lands leased. That this was a matter which, as would appear from the 
terms of the Convention, must be dealt with subsequently.

That Mr. Bertram Cox was to request us to take these papers into our 
consideration and to advise you.

30 1. Whether the terms of the Draft Order in Council were sufficient and 
proper for the purpose proposed.

2. If not, what amendments should be made therein.

We have taken the papers into our consideration, and, in obedience to your 
commands, have the honour to

Report — 

That the Draft Order in Council, as amended and initialled by us, is sufficient
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and proper for the purpose proposed.

The Right Hon. J. Chamberlain, M.P., 
&c., &c., &c.

We have, &c.,
RICHARD E. WEBSTER. 
ROBERT B. FINLAY.
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ITEM NO. C4 

DESPATCH FROM SECRETARY OF STATE FOR THE COLONIES

(Confidential)

SIR, Downing Street, January 6, 1899.

WITH reference to my confidential despatch of the 23rd ultimo, I am now in 
a position to communicate to you the views of Her Majesty's Government as to the 
future administration of the territory which, under the Convention between the United 
Kingdom and China of the 9th June last, has been added to the Colony of Hong Kong, 
and to convey to you their instructions as to the steps to be taken for its formal 

10 occupation in the name of Her Majesty the Queen.

2. I have in the first place to enclose an Order of Her Majesty in Council, 
dated the 20th October last, and declaring the territories within the limits and for the 
term described in the above Convention to be part and parcel of the Colony of Hong 
Kong. You will cause this Order in Council, which has not at present been made public, 
to be published in the Colony at as early a date as possible.

3. You have already become acquainted with the general aspects of the 
questions involved in the transfer of this territory, and it is unnecessary, therefore, that 
I should here dwell upon them at any length. You will have gathered from the 
correspondence enclosed in my previous despatch, that there are three points which 

20 Her Majesty's Government have regarded as of special importance in the preliminary 
stages of the negotiations. They relate to Kowloon City, the northern boundary of the 
leased territory, and the collection of the Chinese duties on opium.

4. The questions of the civil administration of Kowloon City and of the 
extension of the northern frontier so as to include the town of Sham Chun will require 
no immediate action on your part pending negotiations with the Chinese Government, 
and the action already taken by Her Majesty's Government is sufficiently explained in 
the correspondence; but, while such negotiations are pending, no time should be lost in 
giving attention to the third question, that of the prevention of smuggling into China 
and the collection of the Chinese Customs duties on opium. You will see that Her 

30 Majesty's Government have come to the conclusion, which, if I understand right, is 
your own conclusion also, that the only satisfactory solution of this question will be 
the establishment of some system whereby the Chinese Customs duties on opium 
imported into China from Hong Kong, including the newly added territory, shall be 
actually collected by the Government of Hong Kong. The details of such an 
arrangement must be settled on the spot, and it will be one of your earliest duties to 
consider the best means for carrying the decision into effect.

5. I do not attempt, at present, to give you any definite instructions on this 
subject; I should only fetter you if I did so. I prefer to leave it to you a devise a 
scheme upon the lines indicated, to be submitted to me for approval. You will receive 

40 valuable assistance in this from Mr. Lockhart, a copy of whose report on his recent visit 
to the new territory is enclosed herewith, and from other members of the Executive 
and Legislative Councils, and you will doubtless also consult with the leading
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merchants, and possibly with representative members of the Chinese community.

6. If the Chinese Government accept the offer which has been made to them, 
I do not anticipate that you will experience any great difficulty in organising a suitable 
machinery for dealing with the question, and I am confident that you will shortly be in 
a position to submit to me detailed proposals.

7. I now come to other questions, which are not treated of in the 
correspondence with the Foreign Office, inasmuch as they are matters not of foreign 
policy, but of internal administration, but which are nevertheless of great 
importance. 10

8. A considerable portion of Mr. Lockhart's most interesting and valuable 
report is devoted to the question of the future administration of the new territory, and 
this difficult question has for some weeks past occupied my attention. Here, again, I do 
not propose to enter much into detail, but I should wish you to understand that in my 
opinion the new territory should from the outset be regarded as an integral part of the 
Colony of Hong Kong, and, as such, should be brought under the general 
administration of the Colony at as early a date as possible. It appears to me that future 
difficulties will be obviated by taking this course, and that it will be found to be at 
once more effective and more economical than treating the leased district as separate 
from the old Colony. While, therefore, I thoroughly appreciate the value of Mr. 20 
Lockhart's report, and am prepared to concur in many of his recommendations, I am 
not prepared to accept, as a general principle, his conclusions that it will be expedient 
to place the new territory under a new and separate administration, corresponding, to 
a certain extent, to that of a Protectorate. It has, therefore, become necessary to 
consider whether and in what manner the existing laws of Hong Kong may be adapted 
to the circumstances of the new territory, and this question, as I need hardly observe, 
presents many features of great difficulty. On the principle that the new territory shall 
be taken to be and, so far as possible, be treated as an integral part of the Colony, it is 
desirable that as many of the existing laws of Hong Kong as are applicable to its 
circumstances should be at once applied, the administration of the laws being carried 30 
out with fact, discretion, and sympathy with native custom and prejudice; but there 
are some laws which are inapplicable, and they require some special notice.

9. I have taken advantage of the presence in this country of Mr. Goodman, 
Attorney-General of Hong Kong, and he has drawn up a memorandum on the subject, 
together with a draft Ordinance, copies of which are enclosed. This memorandum has 
been of great use to me in considering the question, and the conclusions at which I 
have arrived as regards the various Ordinances therein referred to are as follows : —

Ordinance 
property.

3 of 1844. Land, &c.; registration of deeds, &c., relating to real

10. I concur in Mr. Goodman's opinion that for the reasons given by him this 
Ordinance need not be excluded. The land question, however, is one which must be 
dealt with promptly, especially if, as you have stated in your telegram of the 24th of 
December, land is being bought up by Chinese in anticipation, and one of the first 
steps to be taken must be the appointment of a Land Commissioner, with a staff of 
native surveyors. To this subject I refer in a later paragraph of this despatch.

40
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Ordinance 3 of 1897. Probate, &c.,

11. On the whole I am of opinion that this Ordinance should be excluded for 
the present, and therefore be added to the Schedule to the draft Ordinance.

Ordinance 16 of 1896. Registration of births and deaths.

12. I concur in Mr. Goodman's opinion that this Ordinance should for the 
present be excluded. Registration of births and deaths should, however, be carried out 
as soon as possible, and might be entrusted to the Village Councils and Elders, working 
under the supervision of an Assistant Registrar-General or other European officer.

Ordinance 14 of 1875. Marriage registrations.

10 13. I agree with Mr. Goodman that this Ordinance need not be excluded. 

Ordinance 16 of 1886. Stamps.

14. On the whole I am of opinion that it will be best to exclude this 
Ordinance for the present.

Ordinance 1 of 1887. Post Office.

15. I agree with Mr. Goodman that this Ordinance need not be excluded. But 
it has been pointed out to me by Mr. Lockhart that, owing to the known habits of the 
Chinese in the matter of correspondence, there may be considerable difficulties in 
carrying it into operation, and I should wish you to use considerable discretion in the 
matter. You may possibly find it desirable to come to some arrangement with the 

20 Chinese sub-post offices, such as is in force in the Straits Settlements, and in that case 
the Governor of that Colony would doubtless be able to give you every information.

Ordinance 21 of 1887. Licensing, consolidation.

16. I concur in Mr. Goodman's opinion that it would be as well not to extend 
this Ordinance to the new territory for the present.

Ordinance 24 of 1887. Public health - and amending Ordinances.

17. I regard this as one of the most important, and at the same time one of 
the most difficult, questions to be considered in connection with the new territory. I 
entirely agree with Mr. Goodman that the new district must not be left without any 
sanitary laws, but I consider that it would not be advisable to extend to it without any 

30 modification the sanitary laws of Hong Kong. It has been represented to me by Mr. 
Lockhart that they are too complicated and too advanced for the circumstances of the 
new territory; and that, although the Sanitary Board may be the best machinery for 
dealing with the sanitary affairs of Hong Kong, which is in the main a city and a 
seaport, it is not suited for the direction of sanitary matters in a territory extending 
over 376 square miles. Mr. Lockhart is of opinion that the Village Councils and Elders 
should be held responsible for maintaining their villages in a sanitary condition, subject 
to the inspection and control of an officer of health and his staff, who should be held
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directly responsible to the Government. By this means the Village Councils and Elders 
will constitute the Sanitary Board in each village or group of villages, the influence of 
the leading men will be enlisted on the side of sanitation, and matters will work more 
effectively and smoothly than they would under any other system. The expense, more 
over, of applying the sanitary laws of Hong Kong would, I am informed, probably be 
very great, whereas under the alternative system proposed it would be comparatively 
trilling.

18. I am of opinion, therefore, that these laws should be excluded; but you 
should lose no time in procuring the enactment of a simpler law on the lines above 
suggested. And here, again, you may possibly find it desirable to consult the Governor 10 
of the Straits Settlements as to the system under which Sanitary Boards are working in 
the Federated Malay States.

Ordinance 21 of 1886. Spirit licenses.

19. I concur in Mr. Goodman's opinion that this Ordinance should be 
excluded for the present. It has been suggested by Mr. Lockhart that a spirit farm 
might be substituted in its place. I am loth to suggest or to sanction any extension of 
the farming system, unless exceptional reasons are shown to the contrary, but I 
recognise that the present case is exceptional, that revenue must be raised, and that it 
may probably be raised more effectively and with less friction through the medium of 
a farm than by a system of direct licenses. I commend the proposal, therefore, to your 20 
consideration.

Ordinance 15 of 1888. Rating Ordinance.

20. I am of opinion that this Ordinance should not be extended to the new 
territory until it has been visited and carefully examined by an assessor, who would be 
able to report as to the advisability of raising road or other rates. This Ordinance 
should therefore be added to the Schedule to the draft Ordinance.

Ordinance 15 of 1889. Building Ordinance and amending Ordinance.

21. I concur in Mr. Goodman's opinion that these Ordinances should be 
excluded, unless the Director of Public Works reports that they can be satisfactorily 
carried out in the new territory. 30

Ordinance 5 of 1890. Vaccination.

22. I agree that this Ordinance may properly be included. 

Ordinance 7 of 1891. Gambling.

23. This is a subject which presents even greater difficulties as regards 
legislation than that of Public Health. You will see that Mr. Goodman is, on the whole, 
in favour of not excluding this Ordinance from the new territory; and he points out in 
a forcible manner the consequences that might be expected to result from its 
exclusion. On the other hand, to carry out the provisions of the existing Hong Kong 
gambling laws, would require a very large police force, and an expenditure which the
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new territory is unable to afford: and recent experience has shown that even in Hong 
Kong, where the population is easy to supervise and control, as being contained within 
a small area, and where there is a strong and well-organised police force, it is impossible 
to prevent corruption and to stop gambling.

24. It may be, therefore, that instead of attempting to prevent gambling, the best 
plan will be to limit and control it, as is done elsewhere, in such a manner as to prevent 
its being so prevalent as to constitute a serious evil. I can see no reason why such 
control should not be exercised effectively without an extension of the elaborate 
gambling laws now in force in Hong Kong, and without rendering necessary the 

10 creation of an expensive police force. I have therefore come to the conclusion that it 
will be best not to extend this Ordinance to the new territory, but to substitute in its 
place some simpler and less stringent enactment, and I shall be glad if you will give the 
subject your careful consideration. Whatever law is passed must be administered most 
carefully, and I cannot too strongly urge that the officers who will more especially deal 
with the new territory at the outset should be selected for discretion even more than 
for zeal, and should take as standing instructions to use every effort to conciliate and 
win the confidence of the people.

Ordinance 26 of 1891. Merchant shipping.

25. As a new Merchant Shipping Consolidation Ordinance is about to be 
20 introduced, it may be advisable to exclude the existing Ordinance from the new 

territory.

26. There is no question as to the "waters of the Colony," the limits being 
clearly marked in the map attached to the Convention, a copy of which is annexed, 
and which should be closely followed in any definition in the proposed new Ordinance.

The Opium Ordinances.

27. It will be necessary to exclude these Ordinances from the new territory 
until you have been able to formulate the scheme for the collection of the Chinese 
Customs duties in Hong Kong to which I have referred in the earlier part of this 
despatch. Some modification of the existing Ordinances will no doubt be necessary, 

30 and the contract of the opium farmer will require revision; but as the draft Ordinance 
provides that existing contracts shall not apply to the new territory, I see no reason 
why there should be any difficulty in this respect in the meantime.

Ordinance 17 of 1887. Cattle Disease - and amending Ordinances.

28. Before deciding whether this Ordinance should be extended to the new 
territory, the Colonial Veterinary Surgeon might with advantage be called upon for a 
report of any recommendations he may be able to make after a full and careful 
consideration of all the circumstances of the case. But I agree with Mr. Goodman that 
sections 4 and 5 of Ordinance 23 of 1890, dealing with the sale and importation of 
unwholesome food, should be extended at once.

40 29. As all Ordinances not specified in the Schedule attached to Mr. 
Goodman's draft Ordinance will apply to the new territory, you should carefully
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consider whether there are any others, not alluded to in his memorandum, which it 
might be also desirable to exclude.

30. I have now given you my views upon this branch of the subject in detail, 
and I trust that you will clearly understand the general principles by which I have been 
guided in so doing. It would be contrary to sound principle to introduce laws which it 
is obviously impossible to enforce; and although, as I have said before, it is of 
importance that the new territory should from the first be regarded as an integral part 
of the Colony of Hong Kong, it is equally important to bear in mind that the country, 
regarded as a British possession, is in its infancy, and that it must be some time before 
its inhabitants can become accustomed to the incidents of a British administration. 10 
Whatever laws, therefore, are extended to the new territory must be administered with 
the utmost circumspection, and every allowance must be made for local circumstances 
and local prejudices. I feel satisfied, however, that you will realise the importance of a 
gradual and cautious policy in the task set before you, and that I may safely leave the 
matter in your hands.

31. There are various other questions to be considered in connection with the 
new territory, which will require your careful consideration, and some of which have 
doubtless already received your attention. I do not propose, however, to do more than 
refer to them generally at the present moment, as their ultimate decision must depend 
in a great measure on the course of events. 20

32. You will have gathered from my previous remarks that I am not prepared 
to accept Mr. Lockhart's recommendation that the new territory should be treated as 
separate from the existing Colony, and that I am in favour of utilising the existing 
machinery of government in Hong Kong as far as local circumstances will allow. This 
principle should therefore be borne in mind in considering all questions connected 
with expenditure and taxation. Whatever expenditure is incurred should appear on the 
Hong Kong Estimates, and whatever revenue is collected should go into the Hong Kong 
Exchequer.

33. It will be seen from p. 16 of Mr. Lockhart's report that the total revenue 
from taxation of the new territory is estimated at about £16,000, and this may be 30 
regarded as the income which you will have at your disposal for the first year or two, 
at any rate. It should amply suffice to defray the initial cost of a simple administration 
which at first will amount to little more than supervising local bodies and protecting 
life and property, unless there is a large outlay on public works. Some expenditure on 
public works will no doubt be necessary from the very first, and as the territory 
progresses this expenditure may naturally be expected to increase. To meet it Mr. 
Lockhart has recommended that recourse should be had to a loan; but while I am in 
principle not averse to borrowing for the purpose of developing a district, a province, 
or a colony which promises to be remunerative, I must keep in view the present state 
of the finances of Hong Kong, and if the new territory can be developed without 40 
having recourse to a loan, it will no doubt be preferable. I shall expect to receive your 
recommendations on this point after you have considered it in all its bearings. It would, 
however, I think, under any circumstances be desirable that the Director of Public 
Works, possibly with other expert assistance, should consider and make suggestions as 
to what public works, in the nature of roads, bridges, police stations, &c., should be 
undertaken at once, and also to advise as to future undertakings. Whenever money is
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available for the purpose, it will be desirable to secure the services of a mining expert 
to make a detailed geological report, and I shall be glad if you will bear this latter point 
especially in mind.

34. I have in my previous remarks adverted to the importance of an early survey 
of the new territory, and no time should be lost in setting this on foot. The expense of 
a thorough and complete survey, however desirable, will probably at present be too 
great, and it may be necessary to do more at first than is necessary for the settlement 
of titles to land. It will be necessary, however, as I have already observed, to create a 
temporary office of Land Commissioner, assisted by a staff of native surveyors. The 

10 latter can, in all probability, be obtained from Ceylon, and a despatch has been 
addressed to the Governor on the subject, while as regards the Commissioner or 
Settlement Officer himself, I would suggest that if you have no officer in the Colony 
who has had experience in the work of land settlement, you should communicate with 
the Governor of the Straits Settlements, who will, I doubt not, be able to place at your 
disposal the services of a duly qualified officer with the necessary experience, from 
either the Colony or the Federated Malay States. I have intimated to Sir Charles 
Mitchell that he may expect to receive a communication from you on the subject.

35. I entirely agree with Mr. Lockhart that the question of titles to land 
should be settled as early as possible, and, in order to expedite the work of registration,

20 holders of land should be allowed to register their titles at an office in the new 
territory, instead of having to waste time by coming to an office in Victoria. The 
officer, moreover, who is entrusted with the duty of settling the land titles should 
within reason be given for the time being full powers to deal with all questions of the 
kind that may come before him. When all the land titles have been settled, and proper 
surveys made, the principal land office will be in Hong Kong itself. The examination 
into titles should not be of too technical a nature, and where lengthened occupation or 
improvements can be shown, with no adverse claims from private individuals, a 
Government title should be granted, even if no other is forthcoming. Security for all 
reasonable rights in regard to land will be a great inducement to content and loyalty,

30 and to the popularising of British rule.

36. The land question, however, by no means ends here, and there will be 
much left to consider after the preliminary survey is completed. The land tax will no 
doubt be at first the principal source of revenue, and it should be distinctly understood 
from the first that, as the land becomes more valuable, the tax will be subject to 
revision at intervals of years. It will also be necessary to consider what shall be the 
tenure of Crown land. Seeing that the territory is held under lease for ninety-nine 
years, the question of freehold grants does not arise, and the land should be leased for 
stated periods, not exceeding the term which I have laid down in the case of the 
present Colony, with powers of resumption on fair terms if the public service requires 

40 it.

37. In dealing with the question of what laws of Hong Kong should be 
extended to the new territory I have not made any reference to the administration of 
the criminal law. In this matter I should wish you to be guided generally by the 
recommendations made by Mr. Lockhart at p. 14 of his report. I agree with Mr. 
Lockhart that the existing village organisations should be maintained and utilised, and 
I approve of the immediate appointment of an itinerant magistrate, as suggested. I shall
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be glad if you will at once select an officer for provisional appointment in this capacity. 
An appeal should lie to the itinerant magistrate from the village tribunals, and from 
him to the Governor, this latter course being preferable, in my opinion, to an appeal 
to the Supreme Court. An Ordinance will be necessary, framed on the lines of the 
Ceylon Ordinance No. 24 of 1889, to legalise and define the powers of the village and 
district councils or tribunals.

38. I have now touched upon what appear to me to be the most important 
questions for your immediate consideration. You will gather from what I have said that 
while I differ from some of the conclusions at which Mr. Lockhart has arrived, I 
nevertheless concur generally in the recommendations which he has made in his report, 10 
Although I am unable to entertain the idea of a separate administration of the new 
territory under a Resident Commissioner, I consider it highly desirable that Mr. 
Lockhart should be generally associated with its administration; and with this object in 
view, he should, for the next six months at any rate, be relieved as far as possible from 
the ordinary duties of Colonial Secretary and Registrar-General. It will probably be 
desirable that he should be permanently relieved of the duties of the latter office, but 
on this subject I will address you later.

39. Whatever other provisional appointments may be rendered necessary by 
these arrangements, I must leave for the present in your hands.

40. You will take care in fixing by Proclamation under clause 3 of the Order 20 
in Council the date from which the laws of Hong Kong are to be in force in the new 
territory to give time for the enactment of the Ordinance excluding such of these laws 
as it is intended to exclude. You will necessarily be guided by your communications 
with Her Majesty's Minister at Pekin and by other circumstances in fixing the date for 
publising the Order in Council; and whenever the date is actually decided upon, you 
should inform me by telegraph, so that the Order in Council may be published 
simultaneously in this country. It will then only remain for you to formally enter upon 
the occupation of the new territory, and I enclose a copy of a draft Proclamation 
which has been drawn up by Mr. Lockhart, and which, if you see no objection, it 
would be desirable to publish in every district. 30

41. I hope that in the foregoing observations I have succeeded in conveying to 
you a general expression of my views on this important and interesting subject. But 
there is much that must necessarily be left to yourself, and I feel that I have been 
unable to do more than give you an outline of the policy which it is desirable that you 
should pursue. I have, however, every confidence in your ability to carry the under 
taking to a successful issue; and I will conclude with an expression of my 
congratulations to you on finding yourself in the position of the representative of Her 
Majesty the Queen on the occasion of the assumption of jurisdiction over this most 
important addition to Her Majesty's dominions.

42. This despatch, like Mr. Lockhart's report which it encloses, is confidential, 40 
but should you wish to publish portions of it, I give you discretion to do so.

I have, &c.,
J. CHAMBERLAIN.
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[L.S.]

ITEM NO. C5

PROCLAMATION PURSUANT TO EXPORTATION OF 
MILITARY STORES ORDINANCE

(Taken from "The Hongkong Government Gazette", 
25th March, 1899)
PROCLAMATION.

HENRY ARTHUR BLAKE,
Governor.

By His Excellency Sir HENRY ARTHUR BLAKE, Knight Grand Cross of the 
10 Most Distinguished Order of Saint Michael and Saint George, Governor and 

Commander-in-Chief of the Colony of Hongkong and its Dependencies, and Vice- 
Admiral of the same.

Whereas, by Ordinance No. 3 of 1862, entitled An Ordinance to authorise His 
Excellency the Governor by Proclamation to prohibit the Exportation of Military 
Stores and other Articles, as amended by Ordinance 3 of 1884, entitled An Ordinace 
to amend Ordinance 3 of 1862, it is enacted that it should be lawful for His Excellency 
the Governor, by and with the advice of the Executive Council by Proclamation to be 
published in the Hongkong Government Gazette or in any Extraordinary Gazette, to 
prohibit, for such period as should be mentioned in such Proclamation, either to be 

20 exported from the Colony of Hongkong, or to be carried coastwise within the said 
Colony, (amongst other things) Arms, Ammunition, Gunpowder, and Military and 
Naval Stores, subject to any permission that may be obtained under the last mentioned 
Ordinance.

And whereas, by Proclamation dated 18th day of November, 1898, such 
exportation and carriage coastwise were prohibited for a period of four months from 
and including the 28th day of November, 1898, and whereas, I have determined with 
the advice of the Executive Council of this Colony, that it is expedient to continue and 
extend such prohibition for the period hereinafter mentioned;

Now, therefore, I, Sir ARTHUR HENRY BLAKE, Knight Grand Cross of the 
30 Most Distinguished Order of Saint Michael and Saint George, Governor and 

Commander-in-Chief of the Colony of Hongkong and its Dependencies, and Vice- 
Admiral of the same, by and with the advice of the Executive Council of this Colony, 
do, by this Proclamation, prohibit for a further period of four months from and 
including the 28th day of March, 1898, either to be exported from the Colony of 
Hongkong, or to be carried coastwise within the said Colony, Arms, Ammunition, 
Gunpowder, and Naval and Military Stores, unless this Proclamation shall, in the 
meantime, be revoked, or unless permission shall have been obtained under Ordinance 
3 of 1884.

By His Excellency's Command,
40 J. H. STEWART LOCKHART,

Colonial Secretary.
GOD SAVE THE QUEEN. 

Given at Government House, Victoria, Hongkong, this 20th day of March, 1899.
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ITEM NO. C6 Item
No. C6 

PROCLAMATION PURSUANT TO QUARANTINE REGULATIONS
Proclamation

(Taken from "The Hongkong Government Gazette", pursuant to 
28th March, 1899) Quarantine

Regulations
T«r>™~<T AH* AT-T/-VXT dated 28th 
PROCLAMATION. March 1899

[L.S.] HENRY ARTHUR BLAKE,
Governor.

By His Excellency Sir HENRY ARTHUR BLAKE, Knight Grand Cross of the 
Most Distinguished Order of Saint Michael and Saint George, Governor and 

10 Commander-in-Chief of the Colony of Hongkong and its Dependencies, and Vice- 
Admiral of the same.

Whereas, by Regulation No. 1 of the Quarantine Regulations made by the 
Governor-in-Council on the 18th day of March, 1897, under section 25 of Ordinance 
No. 26 of 1891, it is provided that the term "port or place at which any infectious or 
contagious disease prevailed" means a port or place proclaimed to be such by Order of 
the Governor-in-Council, published in the Gazette, from the date of such proclamation.

And whereas the said Quarantine Regulations were duly notified to take effect 
as from the 1st day of May, 1897.

And whereas the Governor-in-Council has ordered that Tai Wan Foo and its 
20 port Anping should be proclaimed as ports or places at which an infectious or 

contagious disease prevails.

Now, therefore, I, Sir HENRY ARTHUR BLAKE, Knight Grand Cross of the 
Most Distinguished Order of Saint Michael and Saint George, Governor and 
Commander-in-Chief of the Colony of Hongkong and its Dependencies, and Vice- 
Admiral of the same, do, hereby, with the advice of the Executive Council, proclaim 
that Tai Wan Foo and its port Anping are ports or places at which an infectious or 
contagious disease prevails.

By His Excellency's Command,

J. H. STEWART LOCKHART, 
30 Colonial Secretary.

GOD SAVE THE QUEEN.

Given at Government House, Victoria, Hongkong, this 28th day of March, 1899.
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ITEM NO. C7

PROCLAMATION PURSUANT TO NEW TERRITORIES 
ORDER-IN-COUNCIL

(Taken from "The Hongkong Government Gazette", 
8th April, 1899)

PROCLAMATION.

HENRY ARTHUR BLAKE,
Governor.

By His Excellency Sir HENRY ARTHUR BLAKE, Knight Grand Cross of the 
10 Most Distinguished Order of Saint Michael and Saint George, Governor and 

Commander-in-Chief of the Colony of Hongkong and its Dependencies, and Vice- 
Admiral of the same.

Whereas by an Order of the Queen's Most Excellent Majesty in Council, made 
on the 20th day of October, 1898, after reciting that by a Convention dated the 9th 
day of June, 1898, between Her Majesty and His Imperial Majesty the Emperor of 
China, it is provided that the limits of British territory in the regions adjacent to the 
Colony of Hongkong, shall be enlarged under lease to Her Majesty in the manner 
described in the said Convention; and after reciting that it is expedient to make 
provision for the Government of the territories acquired by Her Majesty under the said 

20 Convention, during the continuance of the said lease, it was order (inter alia) as 
follows: —

1. The territories within the limits and for the term described in the said 
Convention shall be and the same are hereby declared to be part and 
parcel of Her Majesty's Colony of Hongkong in like manner and for all 
intents and purposes as if they had originally formed part of the said 
Colony.

2. It shall be competent for the Governor of Hongkong, by and with the 
advice and consent of the Legislative Council of the said Colony, to make 
laws for the peace, order and good government of the said territories as 

30 part of the Colony.

3. From a date to be fixed by proclamation of the Governor of Hongkong, 
all laws and ordinances, which shall at such date be in force in the Colony 
of Hongkong, shall take effect in the said territories and shall remain in 
force therein until the same shall have been altered or repealed by Her 
Majesty or by the Governor of Hongkong, by and with the advice or 
consent of the Legislative Council.

And whereas it is expedient that from the 17th day of April, 1899, all laws and
ordinances, which shall at such date be in force in the Colony of Hongkong, shall take
effect in the said territories and shall remain in force therein until the same shall have

40 been altered or repealed by Her Majesty or by the Governor of Hongkong, by and with
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Item the advice or consent of the Legislative Council: 
No.C7

Now, therefore, I, Sir HENRY ARTHUR BLAKE, do hereby, in pursuance of
Proclamation fae pOwers reserved to me by the said Order of Her Most Excellent Majesty in Council
pursuant to ancj everv other power (if any) enabling me, by this Proclamation proclaim and direct
Q^ Territories th&t frQm ^ said nth day Qf ^^ 1899) ^ law§ and or(jinanceSj which shall at such
P ".j date be in force in the Colony of Hongkong, shall take effect in the said territories and
dated 8th s^a^ remam m force therein until the same shall have been altered or repealed by Her
April 1899 Majesty or by the Governor of Hongkong, by and with the advice or consent of the
(continued) Legislative Council.

By His Excellency's Command, 10

J. H. STEWART LOCKHART, 
Colonial Secretary.

GOD SAVE THE QUEEN. 

Given at Government House, Victoria, Hongkong, this 8th day of April, 1899.
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ITEM NO. C8

NEW TERRITORIES REGULATION BILL 1899 

A BILL

ENTITLED

An Ordinance to provide for the Better Regulation 
of the New Territories.

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows:—

1. This Ordinance may be cited as the New Territories Short title. 
10 Regulation Ordinance, 1899.

Item 
No. C8

New Territories 
Regulation 
Bill 1899

2. The expression "new territories" as used in this Ordinance 
shall mean the additional territories acquired by this Colony under the 
provisions of a Convention, dated the 9th day of June, 1898, between 
Her Majesty Queen Victoria and His Imperial Majesty the Emperor of 
China for the enlargement of the limits of this Colony.

3. It shall be lawful for the Governor-in-Council from and after 
the date of the passing of this Ordinance to do all or any of the 
following matters to take effect within the new territories, namely: —

(1) To make Rules for the farming out or licensing for revenue 
20 purposes in the new territories of the right to sell or 

otherwise deal in spirits, opium, salt, or any other 
commodity whatever; and to make Rules for the levying, 
collection, recovery by legal proceedings, and safe custody 
of the revenue accruing from such farming or Licensing and 
for the keeping of accounts thereof.

(2) To make Rules for the levying, collection, recovery by legal 
proceedings, and safe custody of such rates, taxes, and 
contributions, from the new territories as the Governor-in- 
Council may in his absolute discretion think fit, and for the 

30 keeping of accounts thereof.

4. - (1) All Rules made by the Governor-in-Council under this 
Ordinance shall be published in the Gazette in English and Chinese, and 
shall thereupon become as valid and binding as if inserted in this 
Ordinance.

(2) Such Rules shall be publicly notified in Chinese by the 
Colonial Secretary in the Districts and Sub-districts subject to their 
operation, and copies in English and Chinese, certified by him as correct, 
shall be duly recorded in such Districts and Sub-Districts, in such manner

Interpreta 
tion clause.

Power to 
Governor-in- 
Council to 
make Rules 
for revenue, 
&c.

Rules to be 
gazetted 
and publicly 
notified 
locally.
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Punishment 
for breach of 
Rules.

as he shall direct.

5. Any person committing a breach of any Rule made under 
this Ordinance shall be liable for any such breach, upon summary 
conviction before a Magistrate, to the payment of a fine not exceeding 
one hundred dollars or to imprisonment for a period not exceeding six 
months, with or without hard labour.

Duration of 5. This Ordinance shall remain in force for a period of one year 
Ordinance. from the date of its coming into operation and for such further period or 

periods as may from time to time be determined by resolution of the 
Legislative Council. 10

Objects and Reasons.

The object of this Bill is to confer temporarily power upon the 
Executive Council of this Colony of making Rules for the collection of 
revenue from the new territories which have recently been added to this 
Colony.

This measure is introduced as a temporary expedient in order to 
remove the difficulties which must necessarily be experienced in dealing 
with certain sources of revenue which are new to this Colony, and in order 
to obviate the necessity for, and the delays which would be occasioned 
by, passing numerous Ordinances and amending Ordinances through the 20 
Legislative Council.

HENRY E. POLLOCK,
Acting Attorney General.
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ITEM NO. C9

NEW TERRITORIES REGULATION ORDINANCE, 
NO. 12 OF 1899

An Ordinance to provide for the Better Regulation 
of the New Territories.

HENRY A. BLAKE, 
Governor.

Item 
No. C9

New Territories 
Regulation 
Ordinance, 
No. 12 of 
1899

[18th April, 1899.]

BE it enacted by the Governor of Hongkong, with the advice and 
10 consent of the Legislative Council thereof, as follows : —

1. This Ordinance may be cited as the New Territories 
Regulation Ordinance, 1899.

2. The expression "new territories" as used in this Ordinance 
shall mean the additional territories acquired by this Colony under the 
provisions of a Convention, dated the 9th day of June, 1808, between Her 
Majesty Queen VICTORIA and His Imperial Majesty the Emperor of 
China for the enlargement of the limits of this Colony.

3. It shall be lawful for the Governor-in-Council from and after 
the date of the passing of this Ordinance to do all or any of the following 

20 matters to take effect within the new territories, namely : —

(1) To make Rules for the farming out or licensing for revenue 
purposes in the new territories of the right to sell or 
otherwise deal in spirits, opium, salt, or any other 
commodity whatever; and to make Rules for the levying, 
collection, recovery by legal proceedings, and safe custody 
of the revenue accruing from such farming or licensing and 
for the keeping of accounts thereof.

(2) To make Rules for the levying, collection, recovery by legal 
proceedings, and safe custody of such rents, rates, taxes, and 

30 contributions, from the new territories as the Governor-in- 
Council may in his absolute discretion think fit, and for the 
keeping of accounts thereof.

4. — (1) All Rules made by the Governor-in-Council under this 
Ordinance shall be published in the Gazette in English and Chinese, and 
shall thereupon become as valid and binding as if interested in this 
Ordinance.

(2) Such Rules shall be publicly notified in Chinese by the

Short title.
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Item Colonial Secretary in the Districts and Sub-districts subject to their 
No. C9 operation, and copies in English and Chinese, certified by him as correct,
———— shall be duly recorded in such Districts and Sub-Districts, in such mannerNew Territories as he shall direct
Regulation
Or u^110/ ' Punishment 5. Any person committing a breach of any Rule made under 

for breach of this Ordinance shall be liable for any such breach, upon summary
(continued) Rules. conviction before a Magistrate, to the payment of a fine not exceeding

one hundred dollars or to imprisonment for a period not exceeding six 
months, with or without hard labour.

Duration of 6. This Ordinance shall remain in force for a period of one year 10 
Ordinance. from the date of its coming into operation and for such further period or

periods as may from time to time be determined by resolution of the
Legislative Council.

Passed the Legislative Council of Hongkong, this 18th day of 
April, 1899.

J. G. T. BUCKLE,
Clerk of Councils.

Assented to by His Excellency the Governor, the 18th day of 
April, 1899.

J. H. STEWART LOCKHART, 20
Colonial Secretary.
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ITEM NO. CIO 

GOVERNOR'S PROCLAMATION

(Taken from the Supplement to "The Hongkong Government Gazette"
for the year 1900)

Translation of the Chinese Proclamation issued by His Excellency Sir Henry A.
Blake, G.C.M.G., Governor and Commander-in-Chief of the Colony of

Hongkong and its Dependencies and Vice-Admiral of the same.

Whereas His Imperial Majesty the Emperor of China has leased to Her Majesty 
the Queen of Great Britain and Ireland, as an extension of the Colony of Hongkong, 

10 certain territory situated in the District of San On, and certain islands adjacent thereto, 
the boundaries of which are as hereunder stated, viz. :—

The Northern boundary commences at the point of high water mark in Mirs 
Bay where the meridian of 114° 30' East bisects the land, and follows that high water 
mark to a point immediately to the West of Sha-t'au-kok, and then follows the road 
along the Northern edge of this town till the middle of a stream becomes the boundary 
as far as the road to Kang Hau. From Kang Hau to about a quarter of a mile West of 
Kang T'6 the Northern edge of the road is the boundary. From this point to the mouth 
of the Shamchun river the Northern bank of the Shamchun river forms the boundary. 
From the mouth of the Shamchun river the boundary follows the high water mark 

20 along the coast of Deep Bay till the point where the meridian of 113° 52' bisects the 
land.

The Eastern boundary is 114° 30' East Longitude. 

The Western boundary is 113° 52' East Longitude. 

The Southern boundary is 22° 9' North Latitude.

All the islands situated within those boundaries are within the leased area as 
are all the waters of Mirs Bay and Deep Bay.

And whereas Her Majesty has been graciously pleased to appoint me as 
Governor of the said territory, and whereas it is desirable that British and Chinese 
territory should be clearly defined so that the friendly relations now existing between 

30 the two nations may be always maintained.

Now therefore I have fixed the 17th day of April, 1899, as the date on which 
the British Flag shall be hoisted and the administration of the territory be taken over 
by duly authorized British Officers.

To remove any cause for suspicion in your minds as to the good intentions of 
the British Government and to prevent you from being deceived and misled through 
ignorance by false reports disseminated by lawless persons who may seek to further 
their own interests by thus causing trouble, it is right for me to warn you against such 
persons and to assure you that all the inhabitants residing within the limits of British
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territory will be permitted to follow undisturbed their lawful occupations, whatever 
they may be.

I would also impress upon you that this territory having been leased by His 
Imperial Majesty the Emperor of China to Her Britannic Majesty the Queen, as subjects 
of Her Majesty's Empire, your commercial and landed interests will be safe-guarded, 
and that your usages and good customs will not in any way be interfered with.

It is the wish of Her Majesty the Queen that all her subjects in every part of 
the world shall be prosperous and happy, and it will be my duty to assist you to 
improve your position by every means in my power. The most respected of your elders 
will be chosen to assist in the management of your village affairs, to secure peace and 
good order and the punishment of evil-doers. I expect you to obey the laws that are 
made for your benefit, and all persons who break the law will be punished severely.

It will be necessary for you to register without delay your titles for the land 
occupied by you, that the true owners may be known. Should any land be required for 
public purposes it will be paid for at its full value.

Remember that as subjects of the Great British Empire your pefect freedom 
from oppression is assured. Should you have any complaint to make the Governor 
will always be willing to hear it and to order what is right. There will be no injustice 
allowed, nor any laxity in the administration of justice. All must render implicit 
obedience.

Dated this 9th day of April, 1899.

10

20

- 136-



SIR,

ITEM NO. Cll 

DESPATCH FROM GOVERNOR TO SECRETARY OF STATE

Government House, Hong Kong, April 15, 1899.

REFERRING to my despatch, No. 88, of the 7th instant, I have the honour to 
inform you that up to the 12th instant everything appeared to proceed quietly in the 
neighbourhood of Tai Po Hui, where the erection of matsheds was being proceeded 
with, presumably under the protection ordered by the Viceroy after his interview with 
me on the 2nd instant.

2. On the 10th instant I received an intimation from the Secretary of 
10 Legation at Pekin that he had, in accordance with instructions received from Her 

Majesty's Government, informed the Chinese Government that their Customs could 
not function (sic) in the territory or waters of this Colony.

3. On the 11th instant I received from Her Majesty's Consul at Canton the 
despatch addressed to him by the Viceroy, of which, with my reply, I enclose a copy. 
A reference to my despatch, No. 87, will show how extremely improbable it is that 
the viceroy could have misunderstood my statement about the Customs.

4. On Wednesday, the 12th instant, nine of the elders of the Tai Po Hui 
district came in to kow tow to me, and present a petition, a translation of which I 
enclose, praying for clemency. I said in reply that the property destroyed must be paid 

20 for, to which they agreed. I promised that if that were done I should accept their 
statement that the people had been led astray by some designing people, and were 
sorry for what had occurred, and that no further action would be taken in the matter. 
They expressed themselves as being satisfied with the cession of the territory to 
England, and I explained to them fully the system of local government that I proposed 
to adopt, which seemed to please them. I also informed them of the proposed 
arrangements for hoisting the flag at Tai Po Hui on the 17th, and expressed a hope that 
the elders and people of the district would attend and hear what I had to say to them.

5. The reports from the district were that everything was quiet, the people 
civil, and the work of erecting the matsheds was progressing rapidly, so that they 

30 would be ready for occupation on Monday next.

6. I had arranged all the details of the force to be stationed in the new 
territory for the present, Major-General Gascoigne co-operating most cordially. The 20 
police who are to be stationed at Tai Po Hui were to proceed to-day, and take up their 
quarters so as to be in readiness for Monday's ceremony, and a company of the Hong 
Kong Regiment was also to proceed to-day, and remain under canvas, while on Monday 
half the battalion will proceed and encamp in the neighbourhood on an excellent 
camping ground, where they will go through their annual military training.

7. Yesterday morning the Director of Public Works had an intimation from
one of the respectable inhabitants of the district that a number of rowdy characters

40 had collected in the valley, and as there was no protection at all now given to the
matsheds he was afraid that if left unprotected they might be burnt before Monday.
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Despatch from 
Governor 
to
Secretary 
of State 
dated 15th 
April 1899 
(continued)

On hearing this, I at once despatched Mr. May, the Captain Superintendent of Police, 
with the party who are to be stationed at Tai Po Hui, to occupy the quarters, the 
Commodore kindly sending them to Mirs Bay by a torpedo destroyer. When they 
arrived they found but the smouldering remains of the matsheds, which some of the 
villagers declared were burnt during the morning by a number of bad characters from 
over the border. On the summit of the hills to the north Mr. May saw about 150 men, 
with two flags, one of them apparently a Japanese flag, who exploded bombs and 
crackers. Mr. May and the party returned.

8. Having obtained from the General the loan of the necessary number of 
tents, I have sent Mr. May and his party back to-day, with the Company of the Hong 
Kong Regiment, to encamp on the ground, and have the flagstaff erected. I have 
directed the Director of Public Works to proceed without delay with the erection of 
the permanent buildings. I do not think there is any probability that this force will be 
attacked. They will not take notice of any demonstration on the opposite hills, except 
an attack be made, pending the formal assumption of jurisdiction on Monday. After 
that we shall make our jurisdiction respected.

9. The Viceroy having undertaken to protect those matsheds, I submit that 
the Chinese Government is responsible for the damage done, and should be called upon 
to make good the amount. The district is well known in Canton to be turbulent, that 
to the north-east of Mirs Bay being noted for piracy, and so ill-disposed that I am 
informed that no Customs official dares to land there except with the support of a 
revenue cruiser.

10

20

10. I regret this occurrence very much, and I cannot help connecting it with 
the letter of the llth instant written by the Viceroy to Her Majesty's Consul at 
Canton. Up to that date the relations with the people were most friendly. I apprehend 
that with the large population of Sham Chun and its neighbourhood marching with our 
borders and unrestrained by the Chinese officials, there may be difficulties ahead. We 
must only be patient and forbearing, at the same time suppressing at once any active 
opposition to our jurisdiction under the terms of the Convention of the 9th June, 
1898. 30

I have, &c.,
HENRY A. BLAKE.

Governor, &c.

I have the honour to enclose herewith a copy of a proclamation issued by me 
and circulated in the leased area.
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ITEM NO. C12 

GOVERNOR'S FURTHER PROCLAMATION

I, Sir Henry Arthur Blake, Knight Grand Cross of the Most Distinguished Order of Saint Michael and Saint George, Governor and Commander-in-Chief of the Colony of Hong Kong and its Dependencies, and Vice-Admiral of the same, hereby inform you, the landowners in the New Territories, that an officer will visit the sub-districts for the purpose of registering landowners on a date due notice of which will be given to you. All you who can show that you have had possession of landed property for some time must fill up a schedule in the following form: —

10 1. Name of owner.
2. Nature of title.
3. Date of lease or grant (if any).
4. Number of years in occupation.
5. Description of land.
6. Dimensions of land.
7. Situation of land.

When these schedules are distributed to a village, any person who claims land as his property must fill up a schedule and bring it in person to the Visiting Officer, when he comes to the village in which such person resides; and the Officer will make an entry 20 in the register that such person is the owner and will add such other particulars as may be necessary. A list of those who have been registered as landowners in the village and of their holdings will be posted in the village for seven days, and afterwards an extract of the entry of each holding will be made to be handed to the owner. But before it is handed to the owner he must pay the amount of Crown rent fixed as due by him. If no rent is paid, the land will be forfeited to the Government without fail.

If there is any unsettled dispute about property, the name of the person in actual possession will be registered, and he must pay the Crown rent, but an extract of an entry in the register will not be issued until the Squatters' Board has ascertained that the person in possession is the legal owner and the Board's decision has been30 approved by me. In that case an extract will be issued to him, and he will be permitted to remain in possession. But should the Board decide that the property is really not his property, the Crown rent paid by him will be refunded, and the person who is adjudged by the Board to be the person who should pay the rent, and who is approved as such by me, must forthwith pay the rent due. All you owners of land must report all the land in your possession. Should it be found at any time that any land owned by any person has not been reported, it will be treated as Government land. A survey will shortly be made of the whole of the Leased Territory, so that the boundaries of the various holdings may be clearly known; and any cases of neglect to report on the part of owners of land will be easily discovered, and will involve forfeiture of the property40 to Government. Do not say that I have not warned you. The Crown rent including all charges fixed for the present is given below. You must all without exception obey. Do not be disobedient. A special proclamation.

(i) For land draining in a southerly direction to the sea between Lyemun Point on the east and the pier in the bay west of Lai Chi Kok on the
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Item west per half mau or portion thereof as follows: —
No. C12
———— (a) For first class land 25 cents, or at the rate of $3.30 per acre
Governor's per annum.
Further
Proclamation (&) por second class land 2 Q cents, or at the rate of $2.64 per acre

(c) For third class land 10 cents, or at the rate of $1.32 per acre 
per annum.

(ii) For all land (except land draining in a southerly direction to the sea 
between Lyemum Point on the east and the pier in the bay west of 
Lai Chi Kok on the west) per half mau or portion thereof as 10 
follows:—

(a) First class land 15 cents, or at the rate of $1.98 per acre 
per annum.

(b) Second class land 10 cents, or at the rate of $1.32 per acre 
per annum.

(c) Third class land 5 cents, or at the rate of 66 cents per acre 
per annum.

The above scale of Crown rent may be altered.

When the survey has been completed permanent certificates of titles will be 
issued. If anyone has been forcibly deprived of his land or been fraudulently induced 20 
to sell land at a low price, he may present a petition to the District Officer if he lives 
north of the Kowloon range of hills, or if he lives south of it to the Registrar-General 
or the Visiting Officer, to be forwarded to the Squatters' Board for enquiry.

Dated 12th day of July, 1899.

140-



ITEM NO. C13

APPENDIX V TO SUPPLEMENT TO GAZETTE 
FOR YEAR 1900

Form to up by occupiers of land and landowners.

Claim No...
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NEW TERRITORY.
VILLAGE OF ..............................................................
CLAIM OF ......................................................................

I. Name of Owner or Occupier ...................................
10 II. Nature of Title ................................................................

III. Date of Lease (if any) ................................................
IV. Number of years in occupation ..............................
V. Description of land ......................................................

VI. Area of land in Maus ...................................................
VII. Situation ...........................................................................
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ITEM NO. C14 Item
No. C14

DESPATCH FROM GOVERNOR TO SECRETARY ———— 
OF STATE Despatch

from Governor
SIR, Government House, Hong Kong, July 31, 1900. l°

WITH reference to paragraph 4 of my despatch, No. 53, of the 10th March last, Jul 1899 
I have the honour to transmit for your information a copy of the rules made by the 
Governor in Council under section 3 of Ordinance 12, of 1899, on the 12th instant, 
fixing the Crown rent payable on agricultural land in the "New Territories" together 

10 with a copy of a translation of a Chinese Proclamation issued by me on the same date 
on the subject of registration of land titles and the payment of Crown rent.

2. Steps are now being taken in the above direction, and it is hoped that the 
collection of rents will proceed satisfactorily.

3. You will observe that different scales of rent have been fixed for land 
north and south of the Kowloon range of hills. The reason for this difference is that it 
is considered equitable that land owners on the southern side of those hills should pay 
the same rent as their immediate neighbours in the district hitherto known as British 
Kowloon, and the Kowloon hills form a natural and well defined boundary line.

4. So far as I can ascertain, the Chinese inhabitants in the New Territory are 
20 satisfied with the amount of Crown rent fixed in the regulations referred to above, and, 

as you will observe, they have been told in the Chinese proclamation issued by me that 
the present scale is subject to revision.

I have, &c.,
HENRY A. BLAKE,

Governor, &c.
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ITEM NO. CIS 

GOVERNOR'S SPEECH

His Excellency (the Hon. J. H. Stewart Lockhart translating) then said: — Now that this territory has been divided into districts and the sub-district committeemen have been selected from the elders and gentry I wish to meet you and to explain to you the principles upon which the government of this portion of the Colony of Hong Kong will be conducted. I desire that you, who have been officially appointed, shall cooperate with the Government in regulating the local affairs of your villages so that the people shall enjoy security and that there shall be no disorder. The10 Government has appointed officials who will advise you as to sanitary improvements in the villages so that the health of the people may be preserved, for the Queen of England wishes that all Her Majesty's subjects shall be healthy and prosperous. In giving you the position of Committeemen I rely upon you to discharge your duties in a faithful and upright manner and would call your attention to the fact that one of our most stringent laws is that if as much as one cash is taken from the people except the rates and taxes levied under authority the person extorting it will be rigorously punished by fine and imprisonment and be dismissed in disgrace from his position. I wish to interfere as little as possible with your good customs, but there is one principle of British law that must be observed. All punishment for injuries must be inflicted by the20 appointed authority under the law. Therefore in case of injury the proper authority must be appealed to and the punishment must not be undertaken by private individuals. The time has now come when all occupiers of land must register their titles with the Land Officer. When application is made giving the exact area of land occupied, a notice will be posted in the village so that if another claims the land he can apply to the Land Officer, when the claims will be considered by the Land Court. No certificate of registration will be issued until the Crown rent has been paid. There should be no delay in registering your titles. The occupier will, in the absence of another claimant, be accepted as owner, but if the person in occupation is decided not to be the proper owner the amount paid by him will be returned, and the rent will be30 collected from the person decided to be the lawful owner. A few days ago some ill- advised people assembled near Un Long and behaved in a riotous manner, assaulting a party who were examining certain lands. 1 warn you against such unlawful proceedings, as this was taking the law into their own hands. They should, if they objected, have applied to the Land Officer, who would have examined into the matter, and decided upon their objections. Under the powers given to me by the law, I could have placed a station of Police upon that land and compelled the villagers who created the disturbance to pay the entire cost of building the station and paying the Police. But I have determined not to do so on this first offence, but to warn the people through you that such illegal rioting will be severely punished in future. The elders of a village can40 always prevent such disorder by giving timely information to the Police. If they do not prevent it, then they and the villagers will be held responsible. All persons of whatever nation must be free to move about without danger of molestation. You must understand from what I have said that clan fights cannot be allowed. The law is strong enough to protect the rights of every man, and must be appealed to in cases of dispute that cannot be settled by the local committees. I am sorry to find that robberies by armed gangs have been frequent, and against such violence you have hitherto not been adequately protected. I have established Police stations in different parts of the territory for the purpose of preventing such robberies and protecting your lives and
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property. Since the territory was taken over three months ago many of those robbers 
have been arrested, the stolen property has been restored to the owners, and a large 
number of the robbers are now in gaol undergoing sentences of imprisonment for five 
and seven years. I am determined that such robberies shall be put down, and that law- 
abiding and peaceable people shall enjoy security that has hitherto been denied them. 
You have all heard of the cruel murders of innocent men that took place at Un Loong 
in April last. For the murder of one of those men two of the principals in that brutal 
crime, after a fair and patient trial, have paid the penalty with their lives. I hope that if 
any bad characters remain in the territory, they will take warning and cease from evil 
ways. I have directed that the law against gambling shall be rigidly enforced. The 10 
Chinese law against gambling is very strong, but the officials have neglected it. In 
British territory all laws must be equally respected. You have seen by my proclamation 
the amount of Crown rent that has been decided upon as the land rent for the present. 
In considering what taxes are to be levided on you, you must remember that all the 
money paid by you to the Government is money that is paid for your protection and 
for the improvement and development of your property. The money paid for public 
works is paid to your own labourers for their labour and comes to the traders in the 
ordinary course of business. Up to the present over ten thousand dollars have been paid 
in wages to the working people of this district, and now that gambling has been 
stopped, this money will be spent in the purchase of land for farms or of food and 20 
clothing from the shops, while the main road from Kowloon to Taipo will enable the 
people to send in their produce to market in any weather. There will be a license tax 
on all business houses, but you have been relieved from the payment of all customs 
duties and monopolies that raised the price of everything that you consumed. Do not 
object to strangers coming to the district. They will all bring money and increase the 
wealth and comfort of the people. I know that many people from this district have 
travelled to other countries. They must have seen there how capital employs labour 
and produces wealth. With the introduction of fresh capital into this district that I 
hope to see one day some who are now driven to evil courses for want of occupation 
will find within their reach employment that will enable them to live respectable lives. 30 
I have appointed you to the responsible position of Committeemen because you have 
been recommended to me by your villagers. Do not forget that your responsibility is 
very real, as I look to you to preserve the peace and good order of your villages, and 
to report to the authorities all bad characters and persons who endeavour to stir up 
strife. With the support of the sub-district Committees and the villagers, I look for the 
firm establishment of internal peace and prosperity, and I undertake that you shall be 
fully protected by the Government from any interference from without. I wished to 
add a few more words on the subject of land. It has been reported to me that as soon 
as the Convention between the Emperor of China and the Queen of Great Britain was 
signed certain people were induced to sell their lands at a low value by being told that 40 
the British Government would take possession of the land without payment when they 
came into the territory. I take this opportunity of telling you, the elders and gentry of 
all the villages, that if any man has been induced to sell his land by these false 
misrepresentations, and he is not satisfied, he can give notice to the Land Officer, who 
will register the title until the real question at issue has been looked into and decided. 
I have mentioned all this before by proclamation, but I wish to emphasize it more 
strongly now that I see the gentry and elders before me, as I am determined that if any 
man has been improperly induced to give his land away under its value I won't accept 
the sale as valid.
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ITEM NO. C16

PROCLAMATIONS OF SAN ON MAGISTRATE 
AND VICEROY OF TWO KWONGS

(Taken from "The Hongkong Government Gazette", 
7th October, 1899)

CHIU, Magistrate of the San On District, &c., hereby issues this notice forgeneral information. A despatch having been received from His Excellency T'AM,Viceroy of the Two Kwong Provinces, instructing both Civil and Military Officers toattend in person for the purpose of delimiting the Kowloon Extension, the following10 boundary has been agreed to in accordance with the decision of the Tsung-li Yame'n.

From Deep Bay across to Sham Chun and thence to Kang T'6 the Northside of the river shall be the boundary. From Kang T'6 to Kang Hau the mountain path shall be the boundary. From Kang Hau to Tung Wo market town the middle of the small steam shall be the boundary. From the North-East of the Tung Wo market town to the South-West the road shall be the boundary, and from thence to the shore terminating at Mirs Bay. All waterways and roads are included within the leased area but are always to be open to the use of the people of both nations.

You inhabitants are hereby notified that within the leased area as delimited all fields, lan.ds, houses, graves, local customs and usages will remain unchanged. You need 20 not, therefore, be alarmed or suspicious and you must be careful not to create trouble.

Those villages not included in the leased territory will continue to be within Chinese territory and the people living in them are not in any way concerned.

Should any one dare to avail themselves of pretexts to excite or mislead the minds of the people with a view to create trouble, they will most certainly be punished without leniency.

A special notice. 

Dated 16th of the 2nd Moon the 25th year of Kwong Su (27th March, 1899).

T'AM, Viceroy of the Two Kwong Provinces, &c., and LUK, Governor of the Kwong Tung Province, &c., issue this notice for general information.

30 Whereas Kowloon has been leased under the instructions of the Emperor and the boundary has been defined in accordance with the original map forwarded by the Tsung-li Yamen, the following agreement has been come to with the foreign officials: —

(1) The people are to be treated with exceptional kindness.
(2) There can be no forced sale of houses and lands.
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Item (3) The graves in the leased territory are never to be removed.
No. C16 (4) Local customs and habits are to remain unchanged according to the wishes
———— of the inhabitants. 
Proclamations
of San On jn these respects, therefore, the villages and market towns in the leased
Magistrate territory will not differ from those within Chinese territory, 
and Viceroy
from Gazette Wherefore this notification is issued to let all know that whatever occurs in the
for year 1899 villages and market towns of China has now nothing to do with you (who live in the

leased territory). No one must under any pretext excite or mislead the minds of the
people. You who live in the villages and market towns of the leased territory should
follow your occupations and abide by the law as heretofore. 10

If in disobedience to the Imperial decree you dare to create strife or avail 
yourselves of any pretext to stir up trouble, there is now a large military force in the 
territory which will arrest and deal with the guilty without mercy.

Let every one tremble and obey. 
An important and special notice.

24th day 2nd Moon 25th year of KWONG SU (4th April, 1899).
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ITEM NO. C17

DEBATE ON CROWN LANDS RESUMPTION 
AMENDMENT BILL 1899

(Taken from the "Hongkong Hansard" for the Session 1898-1899)

QUESTIONS AND ANSWERS.

The Hon. T. H. WHITEHEAD — I rise to ask the questions of which I have 
given notice.

The questions were as follow:—

Has the attention of the honourable the Colonial Secretary been directed to a 
10 leading article in the China Mail of Wednesday, August 9th, and will the honourable 

member inform the Council:—

(la.) — Is it the intention of the Government to appoint a Commission to 
enquire into and report on the alleged land jobbery in the Colony's recently acquired 
territory, referred to in the said article and widely and publicly spoken about?

(2.) — Was the late Tung Cheong entrusted by the Government on or about the 
17th April last with certain Government proclamations to be conveyed into the New 
Territory to be posted and placarded in the various villages and towns therein?

(3.) — If so, under whose direction did the deceased undertake the mission 
without an armed escort?

20 (4.) — Is it true that on the said mission at or near the village of Un Loong on 
17th or 18th April last the said Tung Cheong was foully and brutally murdered?

(5.) — What remuneration, if any, has been paid to the deceased's family?

(6.) — Will the Government lay upon the table a copy in English of the 
Proclamation issued by the Canton and the Colonial Governments previous to the 17th 
April last and posted and placarded in the villages and towns throughout the New 
Territory informing the people and the inhabitants as to the effect the change of 
Government would have on their lives, liberties, and possessions, and state the dates 
when such proclamations, if any, were posted and placarded?

(7.) — What satisfaction, if any, has been obtained from the Chinese 
30 Government for the assault by the Chinese on the Honourable the Captain 

Superintendent of Police before our New Territory was taken over, and in respect of 
the resistance by thousands of armed Chinese to the British entering into possession of 
the area leased by the Imperial Chinese Government to Great Britain per the 
Convention of June, 1898, the quelling of which resistance resulted in considerable 
and lamentable loss of life and which forced upon the colony a substantial amount of 
extra and avoidable expenditure?
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Debate on 
Crown Lands 
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(continued)

(8.) — Has the attention of the Honourable the Director of Public Works been 
directed to the China Mail's leading articles of 15th and 23rd August alleging the 
existence of jerry buildings in Hongkong; will the Honourable Member inform the 
Council whether the said allegation is well founded; and if so, will he state what powers 
his Department possesses to prevent the erection of such buildings; what action has 
been taken by his Department in the matter; and if his powers are insufficient, is he 
taking any steps to get increased powers?

THE COLONIAL SECRETARY replied as follow :- 

The answer to Question I is in the negative.

In reply to Question 1A, I beg to refer the Honourable Member to paragraph 10 
52 of the correspondence laid upon the table at the last meeting of Council.

The answer to Question 2 is that at the instance of the Colonial Secretary one 
of the gentry of the New Territory undertook to have copies of the Proclamation 
posted and he entrusted the duty of posting some of them to Tang Chueng.

In reply to Question 3 I beg to refer the Honourable Member to the answer to 
the last question.

The answer to Question 4 is in the affirmative. The murderers have been 
convicted and have suffered the extreme penalty of the law.

In answer to Question 5, I beg to state that the Government is taking care of 
one of the sons of the deceased. 20

In reply to question 6,1 beg to refer the Honourable Member to page 21 of the 
published correspondence for a translation of the Proclamation issued by His 
Excellency the Governor, and I now lay upon the table a translation of the 
Proclamations issued by the Magistrate of the San On District and the Viceroy of the 
Two Kwong Provinces. So far as can be ascertained the dates of posting the 
Proclamations were as follows:-

The Proclamation of the San On Magistrate was posted between the 27th and 
the 30th March; the Proclamation of the Viceroy was posted about the 5th April; the 
Proclamation of His Excellency the Governor was posted between the 10th and 15th 
April. 30

The answer to Question 7 is, "I cannot say."

The DIRECTOR OF PUBLIC WORKS, replying to the eighth question, said:- 
I have read the articles referred to and think there is foundation for the allegations. 
The powers possessed by my department are defined in the Ordinances 15 of 1889 
and 25 of 1891. As officer of the department, assisted by an overseer, inspects building 
works in progress. The exceptional amount of such work in the colony at present 
makes an increase in the staff necessary if this work of supervision is to be thoroughly 
performed. The matter is engaging the attention of the Government.
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(Taken from the "Hongkong Hansard" for the Session 1899 - 1900) 

CROWN LANDS RESUMPTION ORDINANCE.

The ACTING ATTORNEY-GENERAL - I beg to move the second reading of 
the Bill entitled an Ordinance to amend the Crown Lands Resumption Ordinance, 
1899. Honourable members will see from the "objects and reasons" attached to the 
Bill that the object of clause 2 of this Bill is to amend the preamble to Ordinance 23 of 
1899 in such a way as to make it clear that the acquisition or resumption of land or 
buildings may be effected for any "public purpose" as defined by clause 3 of this 
Bill. The object of the amendment introduced by sub-section (i.) of clause 3 of this Bill 

10 is to make it clear that the expression "land" includes buildings, and also to clear up 
any possible ambiguity as to Ordinance 23 of 1899 being capable of application to the 
New Territories. The object of sub-section (ii.) of clause 3 of this Bill is — (a.) to make 
it clear that resumption includes acquisition, and (b.) to define what is meant by a 
"public purpose." Clause 4 of this Bill introduces a small amendment in the language 
of section 3 of Ordinance 23 of 1889 which is required for the purpose of bringing the 
wording of that section into line with section 14. Clause 5 of the Bill introduces a small 
amendment in section 14 of Ordinance 23 of 1889 with the object of bringing that 
section into line with the definition contained in clause 3 of this Bill.

20 The COLONIAL SECRETARY seconded, and the motion was carried.

The Bill having been considered in committee clause by clause was read a third 
time and passed.
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(Taken from the "Hongkong Hansard" for the Session 1900-1901) 

THE RESUMPTION OF CROWN LANDS.

The ATTORNEY-GENERAL proposed the second reading of the Bill entitled 
An Ordinance to facilitate the resumption by the Governor of Crown Lands required 
for a certain purpose. The objects and reasons of the Bill are given as follow:— 
No. 30 of 1899 was passed to amend The Crown Lands Resumption Ordinance, 1899. 
It, however, left the title of the principal Ordinance unaltered, although it dealt not 
merely with the resumption of Crown Lands, but also with the acquisition by the 
Governor of land of any description, for public purposes. It appears unnecessary to 
mix the two subjects and it is certainly desirable to consolidate in one Ordinance the 
law relating to the resumption of Crown lands. The present Ordinance incorporates, 
with some few slight alterations, the amendments introduced into the Crown Lands 
Resumption Ordinance by Ordinance No. 30 of 1899, so far as they relate to the 
resumption of Crown lands. It should be borne in mind that all land in the New 
Territories is declared by the New Territories Land Court Ordinance, 1900, to be the 
property of the Crown during the term specified in the Convention of 9th June, 1898. 
Thus the resumption of any part thereof from the occupiers, if necessary, would come 
within the terms of this Ordinance. Under the heading "resumption for public 
purpose" in section 2 a new clause is added, viz. clause (ii) relating to "obstructive 
buildings." This is based upon section 38 of the Imperial Act known as "The Housing 
of the Working Classes Act, 1890." The whole of section 9 is also new and deals with 
certain points connected with the assessment of compensation; while its last paragraph 
makes special provision in cases where insanitary property is resumed. This section 
follows in the main the provisions of section 21 of the Imperial Act previously 
mentioned. Section 18 makes it clear that the alternative mode of proceeding provided 
by this Ordinance does not annul any power of resumption contained in Crown Leases.

The COLONIAL SECRETARY seconded and the motion was carried.

The Bill was then considered in committee and some slight alterations made. 
On the Council resuming, the third reading was accordingly held over.

10

20

THE RESUMPTION OF CROWN LANDS.

On the motion of the ATTORNEY-GENERAL, seconded by the COLONIAL 
SECRETARY, the Bill entitled An Ordinance to facilitate the resumption by the 
Governor of Crown Lands required for a public purpose was read a third time and 
passed.

The Council then adjourned sine die.

30
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ITEM NO. CIS

NEW TERRITORIES LAND COURT BILL 1899 

A BILL

ENTITLED

The New Territories Land Court Ordinance, 1899.

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows:—

1. This Ordinance shall be called the Land Court Ordinance, 
1899, and shall only apply to the owners and occupiers of land in the New 
Territories, that is to say, in the additional territories acquired by this 
Colony under the provisions of a Convention, dated the 9th day of June, 
1898, between Her Majesty Queen Victoria and His Imperial Majesty the 
Emperor of China for the enlargement of the limits of this Colony.

2. Claims by owners and occupiers of land in the New 
Territories to titles or certificates of title from the Crown shall, subject to 
the provisions of this Ordinance, be heard and determined by a Land 
Court hereinafter referred to as the Court which shall consist of the 
persons respectively filling the offices of Puisne Judge, Director of Public 
Works and Deputy Land Officer for the time being.

3. The Puisne Judge, or, in his absence, the Director of Public 
Works shall be the president of the Court and two members thereof shall 
form a quorum. In the case of an equal division of opinion the president 
shall have a casting vote. There shall be a Registrar to the Court to be 
appointed by the Governor (hereinafter referred to as the Registrar), 
whose duty it shall be to keep a record of all proceedings and decisions of 
the Court, to receive all claims and communications to the Court, and to 
issue all orders and directions of the Court.

4. The Court shall, for the purposes of this Ordinance, have the 
following powers:—

Item 
No. CIS

New Territories 
Land Court 
Bill 1899

Short title 
and applica 
tion.

Claims to 
titles to be 
heard by 
Court.
Composition 
of Court.

President. 
Quorum.

Governor to
appoint
Registrar.

Powers of 
Court.

(1.) To determine within what time claims to land in any Time, form,
specified village or district in the New Territories shall be and manner
presented to the Court, and in what form and manner such of presenting
claims are to be presented. claims.

(2.) To cause to be notified in any village or district in the New Notification
Territories and in such manner as the Court may direct, to be made
notice of the time within which claims to land must be made, in village, 
and the form and manner of making such claims.

(3.) To fix the dates and times and places for the hearing of such Time and
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New Territories 
Land Court 
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place of claims to land, and to cause notice of such dates and times
hearing and places to be notified to claimants in such manner as the
claims. Court may direct.

Deputy Land 5. If in any case it shall appear to the Deputy Land Officer 
Officer may before the hearing that a title or certificate of title to land can be 
report title admitted or granted to any claimant without further investigation, he shall 
can be report the same to the Court accordingly and it shall not be necessary for 
admitted. ^ne ciaimant or his witnesses to appear before the Court unless the Court 

	shall so order.

Further 
powers of 
Court 
respecting 
witnesses, the 
production 
of
documents 
and enfor 
cing any 
order of 
Court.

6. For the purpose of the hearing of any claim to land the Court 10 
shall have powers similar to those vested in the Supreme Court of this 
Colony on the occasion of any suit or action in respect of the following 
matters, viz: —

(1.) Enforcing the attendance of witnesses and examining them 
on oath, affirmation or otherwise.

(2.) Compelling the production of documents.

(3.) Punishing persons guilty of contempt of the Court or of any 
order of the Court.

(4.) Ordering inspection of property.

(5.) Making and enforcing any order which may be necessary to 20 
the proper hearing and determination of any question before 
the Court, and the Court may exercise all or any of such 
powers for the purposes of any claim before the Court to the 
same extent as the Supreme Court might exercise them or 
any of them for the purposes of any suit or action.

Power of 7. Any member of the Court shall, for the purposes of any
entry. enquiry made by the Court, have power to enter and view any premises or

property, and the Court shall have power to authorize any person
nominated by the Court to enter and view any premises or property for
the like purpose. 30

Power of 8. If in any claim to land it shall appear to the Court that any
Court with witness has committed wilful and corrupt perjury the Court may, for the
respect to purpose of punishing such perjury, exercise powers similar to and to the
any witness same extent as those conferred on the Supreme Court by section 23 of
committing Ordinance 12 of 1873 for the punishment of perjury in any cause, suit,
PerJurv ' or action.

Summons, 9. Any summons, order, warrant, or direction of the Court shall
warrant, be deemed to be duly made with the authority of the Court if signed by
etc. to be the Registrar, and any such summons, order, warrant, or direction so
signed by issued in connection with and for the purposes of any claim to land shall
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be equivalent to any form of summons, order, warrant, or direction issued Registrar, 
in any action or suit in the Supreme Court for enforcing the attendance 
of witnesses, or compelling the production of documents or otherwise for 
the purposes of any suit or action.

10. The Court may allow or disallow any claim to land or allow Court may 
the same as to part of the claim or subject to such conditions as it may allow or think fit. disallow

claim.
11. In cases where the Court allows the claim or part of the claim When claim

a title or certificate of title in such terms as the Court shall order shall be allowed title
10 admitted or granted by the Governor within such time as may be orcertifcateconvenient. to be granted.

12. After the passing of this Ordinance occupation by any person Occupier 
without licence, or certificate of title, or without any grant of any estate when to be 
or interest from the Crown, of land a certificate of title for which has deemed 
been disallowed by the Court or for which no claim has been made under trespasser, 
this Ordinance shall be deemed to be a trespass, and the person so 
occupying without having such licence, certificate of title or grant as 
aforesaid may be dealt with as a trespasser accordingly.

13. An appeal shall lie within fourteen days to the Full Court Appeal. 
20 (and from thence to the Privy Council) from any decision of the Court in 

any case where the value of the land in dispute is certified by the Court 
to be over ten thousand dollars.

In any case, however, where the value of the land in dispute is 
certified by the Court under the hand of the Registrar to be under ten 
thousand dollars, no appeal shall lie from its decision, nor shall its 
proceedings in such case be liable to revision or removal to the Supreme 
Court of the Colony by writ of certiorari or other legal process.

14. Certificates of title to be granted under this Ordinance shall Form of 
be in such form or forms as may from time to time be directed by the certificates 

30 Court, and shall be signed by the Registrar and countersigned by the of title. 
Governor.

Item 
No. C18

New Territories 
Land Court 
Bill 1899 
(continued)

40

15. In any case of any land in the New Territories being held Payment of 
under an agreement to pay rent in produce, it shall be lawful for the rent in 
tenant of such land to pay a rent in money instead of such rent in money in- 
produce, according to a rate, which shall be fixed each year by the Court, stead of in 
and published in the Government Gazette during the month of January in produce, 
each year, as the fair commutation price of such produce.

16. In any case where land in the New Territories is held under Redemption 
an agreement to pay a rent in produce in perpetuity, it shall be lawful for of rent in 
the person who is liable to pay such rent, with the consent of the Court, produce. 
to redeem his liability to pay such rent by paying to such person as the 
Court may direct such capital sum of money as the Court may, under
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all the circumstances of the case, consider to be fair and reasonable.

17. On and after the 31st day of January, 1900, no rent in 
produce shall be reserved in any agreement for the occupation of land in 
the New Territories. If any rent in produce is so reserved after the said 
date, then such rent shall not be recoverable in any Court of law or by any 
legal process or proceedings.

18. In any case of disputed ownership of any land in the New 
Territories where no rent has been fixed, it shall be lawful for the Court 
to order that a certain rent for such land, being such rent as the Court 
considers under all the circumstances of the case to be fair and reasonable, 10 
shall, from such date as the Court thinks fit, be paid in respect of such 
land. Every order made by the Court under this section shall be final and 
conclusive upon every person whatever and without appeal.

Objects and Reasons.

This Bill is framed to a considerable extent upon the lines of the 
Squatters' Ordinance, 1890, (Ordinance 27 of 1890), which has been 
found to work satisfactorily.

The chief aim of this Bill is to provide owners and occupiers of 
land in the New Territories with a tribunal to which they can appeal, 
without incurring the expense of resorting to the Supreme Court, and to 20 
arrange amicably questions of disputed title and land and rent disputes 
generally.

It is proposed by this Bill to substitute a certificate of title for a 
Crown lease, because it has been ascertained that the ordinary holding 
of land in the New Territories is a tenancy in perpetuity, and this 
Government could not, under the terms of the Convention with China, 
grant a lease for more than 99 years from the date of the Convention.

Clause 15 of the Bill contains special provisions for the com 
mutation of rent in produce into a payment of rent in money, calculated 
upon the fair price of such produce. Provision for such commutation 30 
appears to be necessary in order to avoid friction between landlord and 
tenant and to induce the tenant to cultivate the land to the best 
advantage.

Clause 16 of the Bill provides for the redemption of rent in 
produce, when such rent is payable in perpetuity, by the payment of a 
capital sum of money.

Clause 17 provides that, in any agreement made on and after the 
31st day of January, 1900, (which is the first day of the next Chinese 
year), no rent in produce shall be reserved.

The object of clause 18 is to settle disputes in cases (inter alia) 40
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where a man, who is adjudged to have no proper title, has been occupying Item 
and improving land and where he appears to be equitably entitled to No. CIS 
continue to occupy such land upon his paying such a rent as is fair and ———— 
reasonable, having regard to such improvements. New Territories

Land Court 
Bill 1899

HENRY E. POLLOCK, (continued) 
Acting Attorney General.
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ITEM NO. C19 Item
No. C19

PROCLAMATION RELATING TO BOER WAR ————
Proclamation

(Taken from "The Hongkong Government Gazette", 19th February, 1900) iflati?,? toBoer War
His Excellency the Governor directs the publication of the following Decernber 1899 

Proclamation of Her Majesty the Queen, dated the 27th day of December, 1899, for 
general information.

By the QUEEN. 

A PROCLAMATION. 

VICTORIA, R.

10 WHEREAS a state of war exists between Us and the South African Republic, and also 
between Us and the Orange Free State:

And whereas it is therefore expedient and necessary to warn all Our subjects of 
their duties and obligations towards Us, Our Crown, and Government:

Now, therefore, We do hereby warn all Our subjects not to enlist or engage 
themselves in the military service of the Government of either of the said Republics, or 
in any way to aid, abet, or assist either of the said Republics, in the prosecution of 
hostilities, and not to carry on any trade with, or supply any goods, wares, or 
merchandise to either of the said Republics, or to any person resident therein, or to 
supply any goods, wares, or merchandise to any person for transmission to either of 

20 the said Republics, or to any person resident therein, and not to carry any goods, 
wares, or merchandise destined for either of the said Republics, or for any person 
resident therein.

And We do hereby further warn all persons that whoever, in contravention of 
the law, shall commit any of the aforesaid acts, will be liable to such penalty as the 
law provides.

Given at Our Court at Windsor, this twenty-seventh day of December, in the 
year of our Lord one thousand eight hundred and ninety-nine, and in the sixty-third 
year of Our reign.

GOD save the QUEEN.
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ITEM NO. C20 

DEBATE ON NEW TERRITORIES LAND COURT BILL 1899

(Taken from the "Hongkong Hansard" for the Session 1899 - 1900)

FIRST READINGS.

The following Bills were read a first time:—A Bill entitled an Ordinance to 
amend and consolidate the law relating to the carriage and possession of arms and 
ammunition. A Bill entitled The New Territories Land Court Ordinance, 1899.

THE NEW TERRITORIES LAND COURT ORDINANCE.

The ACTING ATTORNEY-GENERAL-I beg to move the second reading of 
10 the Bill entitled the New Territories Land Court Ordinance, 1899. Honourable 

members will see from the objects and reasons attached to the Bill that: —

"This Bill is framed to a considerable extent upon the lines of the Squatters' 
Ordinance, (Ordinance 27 of 1890), which has been found to work satisfactorily.

"The chief aim of this Bill is to provide owners and occupiers of land in the 
New Territories with a tribunal to which they can appeal, without incurring the 
expense of resorting to the Supreme Court, and to arrange amicably questions of 
disputed title and land and rent disputes generally.

"It is proposed by this Bill to substitute a certificate of title for a Crown lease,
because it has been ascertained that the ordinary holding of land in the New Territories

20 is a tenancy in perpetuity, and this Government could not, under the terms of the
Convention with China, grant a lease for more than 99 years from the date of the
Convention.

"Clause 15 of the Bill contains special provisions for the commutation of rent 
in produce into a payment of rent in money, calculated upon the fair price of such 
produce. Provision for such commutation appears to be necessary in order to avoid 
friction between landlord and tenant and to induce the tenant to cultivate the land to 
the best advantage.

"Clause 16 of the Bill provides for the redemption of rent in produce, when 
such rent is payable in perpetuity, by the payment of a capital sum of money.

30 "Clause 17 provides that, in any agreement made on and after the 31st day of 
January, 1900 (which is the first day of the next Chinese year), no rent in produce 
shall be reserved.

"The object of clause 18 is to settle disputes in cases (interdict) where a man, 
who is adjudged to have no proper title, has been occupying and improving land and 
where he appears to be equitably en-titled to continue to occupy such land upon his

Item 
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Land Court 
Bill 1899
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(continued)

paying such a rent as is fair and reasonable, having regard to such improvements." 

The COLONIAL SECRETARY seconded, and the motion war carried.

THE NEW TERRITORIES LAND COURT ORDINANCE.

The ACTING ATTORNEY-GENERAL then moved that the Council do go into 
Committee on this Bill.

The COLONIAL SECRETARY seconded.

The Hon. T. H. WHITEHEAD-I beg to move as an amendment that the Bill in 
question be referred to the Law Committee for further consideration and report. A 
number of amendments and suggestions have reached me a few minutes before coming 
into the Council, and I think the time of the members would be saved and business 10 
would be facilitated if the matter was referred to the Standing Law Committee.

The Hon. Dr. HO KAI—I beg to second that amendment. This is a most 
important measure, and I think it would be well to defer it for further consideration.

The ACTING ATTORNEY-GENERAL-I am prepared to accept the 
amendment of the honourable member.

His EXCELLENCY THE GOVERNOR-I quite agree that this is an important 
Bill and that it is desirable that it should be considered by the Standing Law 
Committee, but it is very important indeed that the Standing Law Committee should 
meet and consider it at once and let us have their report as soon as possible—if 
possible before the next Council meeting. 20

The Hon. T. H. WHITEHEAD-I will endeavour to have the amendments 
suggested sent to the Law Committee without delay.

The COLONIAL SECRETARY-The only question is the absence of Mr. 
Keswick, who is a member of the Law Committee.

The ACTING ATTORNEY-GENERAL-When does he come back? 

The Hon. T. H. WHITEHEAD-I understand next week.

His EXCELLENCY-Is it necessary to wait for Mr. Keswick? He is not a legal 
man.

The ACTING ATTORNEY-GENERAL-The Bill would have to be read 
through in committee of Council unless all the members of the Standing Law 30 
Committee were present. However, it is only a very short Bill, and it does not make 
much difference.

His EXCELLENCY THE GOVERNOR-I do not think it very much matters.
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I think it is better the lawyers should get at this and consider it at once instead of item 
waiting for Mr. Keswick. No. C20

The Bill was accordingly referred to the Standing Law Committee.

THE NEW TERRITORIES LAND COURT BILL.

The ATTORNEY-GENERAL laid on the table his report as Chairman of the 
Standing Law Committee on the New Territories Land Court Bill. The report read as 
follows: —

The Chairman of the Standing Law Committee regrets that, owing to the 
indisposition of one of the members, he is unable to give the certificate which would

10 enable this Bill to be dealt with in the same manner as -a Bill reported on by a 
Committee of the whole Council, under Stand Oorder No. 42. The Committee 
recommended a number of amendments, and the Attorney-General accordingly 
drew a revised Bill incorporating in the main those amendments as well as some 
others which he thought desirable. All the members of the Committee, except 
one, thereupon met again and went through the Bill as amended, clause by clause, and 
while approving of the amended Bill generally, recommended a further amendment of 
clause 16 so as to enable applications for leave to appeal to be made to the Chief 
Justice, leaving the appeal, when such leave is granted, to be heard by the Full Court 
as provided in the Bill. The Committee, moreover, did not like the wording of the

20 clause as to fixing rents in cases of disputed ownership and wished this clause to be 
omitted or amended. The Attorney-General has, accordingly, incorporated such further 
amendments in the Bill hereto annexed, omitting the clause in question. It will, 
however, be necessary for the Bill to be considered by the Committee of the whole 
Council, and the Attorney-General will propose in such Committee that the clauses so 
altered in the Bill as now amended be substituted for those in the original Bill.

The ATTORNEY-GENERAL-If the Standing Law Committee had had the 
advantage of having all the members present, then under the Standing Orders we 
should have reported upon this Bill, and unless the Council was desirous it would 
have been unnecessary for the Council to go through the Bill clause by clause in

30 committee. As I have pointed out in my report, owing to the indisposition of one of 
the members, the Standing Law Committee were unable to report that the Bill had 
been considered in its present form clause by clause in the presence of all the members 
of the committee. Therefore it will be necessary that the whole Council in committee 
should consider the original Bill and its amendments. This is a very important Bill. It 
was brought forward for a first reading in the latter part of November. After this it 
was read a second time and referred to the Standing Law Committee. The Standing 
Law Committee had several sittings and they proposed a number of amendments. 
Some of those amendments necessitated the renumbering of the clauses of the Bill. 
Just at this stage of the proceedings Sir John Carrington returned to the colony, and I

40 resumed my duties as Attorney-General. I thought it would facilitate matters if I set 
to work and went through the Bill myself and, having the advantage of the 
amendments proposed by the Standing Law Committee, endeavoured to redraft the 
Bill with the suggestions incorporated. I incorporated all these suggestions as far as

Debate on 
New Territories 
Land Court 
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(continued)
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10

possible and made some other alterations which I thought would improve the Bill. I 
then called another meeting of the Law Committee, and they went through the Bill in 
its then form and approved of it generally. I beg to move that the Council go into 
Committee to consider the original Bill clause by clause.

The Acting COLONIAL SECRETARY seconded.

The Hon. T. H. WHITEHEAD-I rise to order. I submit that this Bill is a totally 
new Bill in principal and in substance as compared with the Bill introduced, which 
passed a second reading in the autumn of last year. The old Bill stipulated that there 
should be three members composing the Land Court and that the Puisne Judge should 
be the presiding member of that court. Now it is proposed that only two members 
compose the court, and there is no provision that either one or the other should have 
any legal knowledge. The scope of this Bill is much wider than that of the previous 
Bill and I submit that instead of the Council going into committee on the Bill it should 
be read a first time and translated into Chinese so that the Chinese may have the 
opportunity of making any suggestions which might occur to them, as the Bill very 
directly affects them.

The Council then went into committee to consider the original Bill clause by 
clause.

The Hon. T. H. WHITEHEAD-I rise to move that the Council resume in order 
that members may have the opportunity of considering this new Bill. Honourable 20 
members have not had reasonable time to consider the important alterations now 
incorporated in the Bill. I have carefully read over the Convention between the 
Governments of China and Great Britain, and it appears to me that section 15 is 
entirely at variance-and contrary to the provisions of section 6 of that convention, and 
I submit that reasonable time should be allowed members in which to consider this Bill 
very carefully.

The Hon. C. P. CHATER seconded, but on being put to the vote the motion 
was lost. ,

The Hon. T. H. WHITEHEAD-Then I rise to give notice that I shall lay my 
protest on the table against the ruling of this Council. 30

The ATTORNEY-GENERAL-It will not be necessary for me to repeat the 
remarks I made before the Council went into committee. I was not here the first or 
second time the Bill was read. In answer to what the honourable member opposite 
said as to the Bill now before the Council not being the Bill which was read a first time 
on the 23rd of November, the Bill which has been handed round to honourable 
members is the Bill containing, for convenience, amendments I propose to move, but 
honourable members have also before them the original Bill. One course, but not at all 
a convenient course, would be to take the old Bill clause by clause and say that instead 
of certain wortis such and such words should be substituted or added. I have no 
objection to that course except that unless one sees also the Bill with proposed amend- 40 
ments on, it will lend to complication and difficulty. To abandon the original Bill and 
bring it forward again for the first reading because the amendments suggested by the 
Law Committee are somewhat extensive is, I think, a course which the honourable

-164-



member will see is not a proper course to pursue, and I think he will see on 
consideration that the fact that there have been a good many amendments is no reason 
why a Bill read a first and second time should be abandoned. But we are going through 
the different amendments, and if the honourable gentleman has any objection to them 
I will endeavour to the best of my ability to explain the reason why these amendments 
were considered necessary, and I have great hopes of entirely converting him to my 
views before the afternoon is over. As to the difference between the old Bill and the 
amended Bill, the heading of the old Bill was somewhat defective, because it did not 
give the full scope of the Bill, and this the new Bill does, namely, "An Ordinance to

10 facilitate the hearing, determination, and settlement of land claims in the New 
Territories, to establish a Land Court, and for other purposes." The first section of the 
new Bill, is practically the same as the first section of the old Bill, except that we say 
now "This Ordinance may be cited as the Land Court (New Territories) Ordinance, 
1900, and it shall apply only to the New Territories, and to claims in relation to land 
therein." Coming to the second clause it was similar to the second clause of the Bill in 
its old form but which had not interpretation clauses attached to it. Those who had 
had experience in drafting Bills considered it very necessary to have an interpretation 
clause to facilitate the understanding of the Bill and pin down words and phrases to 
their proper meaning. The interpretation to the Bill was contained in the second clause

20 and was as follows:—"The Court means the Land Court constituted under this 
Ordinance, and shall include any member thereof acting alone in matters where one 
member has jurisdiction conferred upon him by this Ordinance. Land includes 
buildings thereon and also land covered with water or within the flow of the sea. Claim 
in relation to land includes a claim to a right of common or other profit or benefit, or 
to any easement or other interest from, in, upon, or over or in respect of any land. 
New Territories means the additional Territories acquired by this Colony under the 
Convention dated the 9th day of June, 1898, between Her Majesty Queen Victoria and 
His Imperial Majesty the Emperor of China for the enlargement of the limits of this 
Colony, including the City of Kowloon." The marginal notes explain the various

30 clauses. The only one I need trouble to explain to you is No. 3. In case of small claims 
it would be simply a waste of time to employ two or three judges, consequently one 
member of the Land Court sitting alone will have jurisdiction to hear and finally 
determine the following:—(a.) Any undisputed claim, and (b.) Any disputed claim in 
which the value of the claim shall not, in the opinion of such member, exceed two 
hundred dollars, and (c. ) Any disputed claim in which the parties consent to have such 
claim determined by one member. Provided also, that in case of a difference of 
opinion when both members are sitting together, the decision of the President shall 
prevail. As regards clause 15 I may just say a word. There is nothing contrary to the 
convention in it. They will find that the new clause 15 is practically the same as

40 clause 12 in the old Bill. Clause 15 says:—"All land in the New Territories is hereby 
declared to be the property of the Crown, during the term specified in the Convention 
of the 9th day of June, 1898, hereinbefore referred to, and all persons in occupation of 
any such land, after such date as may be fixed by the Governor by notification in the 
Gazette, either generally or in respect to any specified place, village, or district, shall be 
deemed trespassers as against the Crown, unless such occupation is authorized by grant 
from the Crown or by other title allowed by the Court under this Ordinance, or by 
license from the Governor or from some Government officer having authority to grant 
such license, or unless a claim to be entitled to such occupation has been duly 
presented to the Court and has not been withdrawn or heard and disallowed." It must

50 be clearly understood that I, as Attorney-General of this colony, maintain, in spite of
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No. C20

Debate on 
New Territories 
Land Court 
Bill 1899 
(continued)

any suggestions which may be made by any other people, that the whole of the land in 
the New Territories belongs without a doubt to Her Majesty, subject to the terms of 
the Convention. It belongs to Her Majesty during the term of 99 years mentioned in 
the Convention, and during that term she has sole jurisdiction in the New Territories. 
It is so stipulated in the Convention. Sole jurisdiction means that nobody also has any 
jurisdiction—the Emperor of China or anybody else. Consequently during that 99 years 
there can be no title held except from the Crown. If a person had a title from the 
Emperor of China at the time the territory was taken over, the Land Court would 
recognise that title and recommend that a suitable title by Her Majesty should be 
given. The kind of title would be for your Excellency to decide.

The Hon. T. H. WHITEHEAD-May I refer to section 6 of the Convention?

The ATTORNEY-GENERAL- 
matter most carefully.

I am most familiar with it. I have studied the

His EXCELLENCY THE GOVERNOR-The honourable gentleman misunder 
stands the position. The Bill before the Council at the present time is the Bill that has 
been read a second time. The new Bill which the honourable member has had placed 
in his hands is simply the Bill with the proposed amendments, which for the 
convenience of members have been printed and circulated, so that they may study 
them instead of having them sprung upon them. But it must be remembered that these 
amendments have been recommended by every member of the Law Committee 
except one, who, unfortunately, was unable to attend. Therefore I take it that every 
amendment will receive a great deal of respectful consideration from the Council, 
because if that one member had been present at the meeting of the Standing Law 
Committee, and had agreed to the amendments, this Council could have accepted the 
Bill en bloc as amended by the Law Committee and without consideration clause by 
clause.

The Hon. T. H. WHITEHEAD proposed that clause 3 of the Bill should stand 
over for further consideration until the Government had made up its mind who the 
two members who should compose the court should be. He suggested that it was 
desirable that some provision should be made to guarantee that one of the members, 
the senior one should have some legal knowledge.

His EXCELLENCY THE GOVERNOR-I think it is very desirable that one 
of the members should have some legal knowledge. I may say at once that it is the 
intention of the Government that one member should have some legal knowledge. At 
the same time I do not know that it is desirable to tie us down. It is quite possible that 
small claims might be looked by a person without what you may call any legal 
qualification but with a considerable amount of common-sense and considerable 
knowledge of land.

The Hon. T. H. WHITEHEAD-That being the intention of the Government, 
would it not be well to have it inserted in the Ordinance that the senior member of the 
court shall be a duly qualified legal practictioner.

The COLONIAL TREASURER-It is also important we should have a man 
with a knowledge of Chinese.

10

20

30

40
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His EXCELLENCY the GOVERNOR (to the Attorney-General)-Do you see 
any objection?

The ATTORNEY-GENERAL-I think it could very safely be left to the 
Government. I would advise the Government to appoint a proper person. I think it is 
rather a reflection on the Government to suggest that they would appoint an improper 
person to the Land Court.

The Hon. T. H. WHITEHEAD-I can hardly follow the Attorney-General's logic 
and reasoning. If it is the intention of the Government to have a gentleman with legal 
knowledge at the head of this Land Court, why not put it in the Bill? We shall then 

10 know what we are doing.

His EXCELLENCY THE GOVERNOR-I would point out that theory is very 
fine, but an ounce of practice is worth a pound of theory. Supposing the legal member 
of the court was going on leave and we wanted to get a gentleman to do the business 
for a few months. Is there a legal man in the colony more capable of dealing with cases 
that would come before the Land Court than Mr. Bruce Shepherd if he were 
appointed? And yet if the honourable member's suggestion were adopted it would 
deprive the Government of the power to appoint someone to act, who was perfectly 
competent to do so, because he was not a legal practitioner.

The ATTORNEY-GENERAL-It must be borne in mind in addition that the 
20 court will sit on the other side, and it is not always possible to get, for instance, the 

Puisne Judge over there, as, if he went over to the other side to the Land Court the 
business of the court on this side would be hanging fire.

The Hon. T. H. WHITEHEAD proposed that the further consideration of 
Clause 3 be postponed until the next meeting of the Council, but the proposal was not 
carried, himself, the Hon. Wei A Yuk and the Hon. Dr. Ho Kai being the only members 
who voted for it.

The rest of the clauses were then gone through and the Bill passed through the 
committee stage.

The Council then adjourned until next Thursday.

30 THE HON. T. H. WHITEHEAD'S PROTEST.

The Hon. T. H. WHITEHEAD, pursuant to notice, laid on the table his protest 
in connection with the New Territories Land Court Bill.

THE NEW TERRITORIES LAND COURT BILL.

The ATTORNEY-GENERAL proposed the third reading of a Bill entitled an 
Ordinance to facilitate the hearing, determination, and settlement of land claims in the
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New Territories 
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(continued)

New Territories, to establish a Land Court, and for other purposes. 

The COLONIAL TREASURER seconded.

The Hon. T. H. WHITEHEAD-I beg to move as an amendment that the Bill 
be re-committed. I have most carefully considered the remarks made by the Attorney- 
General at the last meeting of the Council, and I have seen no reason whatever to 
change the views I then entertained. I have given in my protest my reasons for 
dissenting from the measure. Your Excellency's ruling at the last meeting in connection 
with the Bill is, I am afraid, scarcely correct. Since the last meeting I have studied 
carefully May's Parliamentary Practice, which shows—

His EXCELLENCY THE GOVERNOR-To what ruling do you refer?

The Hon. T. H. WHITEHEAD-When I submitted that the Bill be recommitted 
and read a first time and translated into Chinese for the information of the Chinese.

His EXCELLENCY THE GOVERNOR-It 
Perhaps the honourable member will remind me.

has escaped my recollection.

FIRST READINGS.

The following Bills were read a first time:—

10

The Hon. T. H. WHITEHEAD-I said that as the Bill was an entirely new Bill 
in substance and principle I submitted that it be recommitted and read a first time. 
Your Excellency ruled that, I was out of order. I have carefully studied May's 
Parliamentary Practices, and the course I suggested was in accordance with the practice 
at home.

The ACTING COLONIAL SECRETARY-My recollection is that the 20 
honourable member moved that the Council adjourn.

The ATTORNEY-GENERAL—There appears to be some misapprehension. The 
Bill was before Committee, and to move that a Bill be recommitted when it was before 
committee was out of the question.

His EXCELLENCY THE GOVERNOR-My recollection is that the honourable 
member did make some observations on the lines of those which he has now made, but 
I do not think he moved any amendment. At my suggestion he did make a motion to 
the effect that the Council resume. That motion was put and lost, as I assume the other 
that the Council adjourned would have been.

As no one seconded the honourable member's amendment it fell to the ground 30 
and the Bill was read a third time and passed.

The council adjourned until Thursday next.
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A Bill entitled An Ordinance to facilitate the hearing, determination, and 
settlement of land claims in the New Territories, to establish a Land Court, and for 
other purposes.

A Bill entitled An Ordinance to amend The Liquor Licenses Ordinance, 1898, 
and to repeat Liquor Licenses Amendment Ordinance, 1899.

A Bill entitled An Ordinance to authorise the Appropriation of a 
Supplementary Sum of Four hundred and Eighty-one thousand Three hundred and 
Thirty-five Dollars and Thirty-five Cents, to defray the Charges of the Year 1899.

Item 
No. C20

Debate on 
New Territories 
Land Court 
Bill 1899 
(continued)

THE PROPOSED LAND COURT.

10 The ATTORNEY-GENERAL proposed the second reading of a Bill entitled 
An Ordinance to facilitate the hearing, determination, and settlement of land claims in 
the New Territories, to establish a Land Court, and for other purposes. He said that 
this Bill as brought before the Council was nothing more nor less than the Bill which 
was passed in March last. When this Bill was sent home for the approval of the 
Secretary of State and had been duly comsidered, two or three slight amendments in 
minor details were suggested by the Secretary of State, and rather than have two Bills 
they thought it better to have the Bill re-enacted with the amendments. This course 
would meet any objections of a technical kind as regards procedure with respect to 
Ordinance No. 8 of 1900. As regards, however, Mr. Whitehead's protest that the

20 Ordinance No. 8 of 1900 was a violation of the Convention of 9th June, 1898, the 
Secretary of State has said he sees no reason for adopting the honourable member's 
view on that point. The "objects and reasons" of the Bill were as follow:—"Ordinance 
8 of 1900, providing for a Land Court for the purpose of hearing and determining 
claims in relation to land in the New Territories, was assented to by the Governor on 
28th March, 1900. It was duly submitted for Her Majesty's directions, and the 
Ordinance, generally, was approved; but the following amendments, on minor points, 
were suggested by the Secretary of State as desirable: —

"(a.) The substitution, in section 18, of the words "by the Governor in 
Executive Council" for the words "by the Court," in relation to the fixing the rate of 

30 money rent on substitution of rent in produce. This is because the Court is not 
intended to be a permanent institution, (b.) Provision being made, in section 19, for 
allowing payment of an annual money rent as an alternative to the payment of a 
capital sum, in cases of the redemption of a produce rent payable in perpetuity, (c.) 
The addition of a section providing that the Court shall be brought to an end as soon as 
the work for which it is appointed has been performed.

"Ordinance 8 of 1900 is repealed by this Ordinance and re-enacted with the 
amendments mentioned. One other amendment has been made, at the suggestion of 
the Members of the Land Court. They thought it desirable that the value of disputed 
claims, which might be dealt with by one member of the Court, should be raised, with 

40 a view to expediting the busines of the Court. The maximum has, accordingly, been 
raised from two hundred to five hundred dollars. Appointments made under Ordinance 
8 of 1900 have been continued as valid, and, in order to prevent any confusion in
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Item citing Ordinance 8 of 1900 and the present Ordinance by their short titles, the short
No. C20 title to the present Ordinance has been changed to The New Territories Land Court
———— Ordinance, 1900."
Debate on
New Territories The Council then went into committee to consider the Bill clause by clause,
Land Court and on the Council resuming the Bill was read a third time and passed.
Bill 1899
(continued)
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ITEM NO. C21 

LAND COURT (NEW TERRITORIES) ORDINANCE, NO. 8 OF 1900

An Ordinance to facilitate the hearing, determination, and settlement of 
land claims in the New Territories, to establish a Land Court, and 
for other purposes.

Item 
No. C21

Land Court 
(New Territories) 
Ordinance, 
No. 8 of 
1900

LS HENRY A. BLAKE, 
Governor.

[28th March, 1900.]
BE it enacted by the Governor of Hongkong, with the advice and 

10 consent of the Legislative Council thereof, as foliows:-

1. This Ordinance may be cited as the Land Court (New Short titleTerritories) Ordinance, 1900, and it shall apply only to the New and applica-Territories, and to claims in relation to land therein. tion -

2. In this Ordinance, unless the context otherwise requires, the Interpreta- following terms and expressions shall have the respective meanings tion. 
hereinafter assigned to them, that is to say: —

"The Court" means the Land Court constituted under this 
Ordinance, and shall include any member thereof acting 
alone in matters where one member has jurisdiction 

20 conferred upon him by this Ordinance:
"Land" includes buildings thereon and also land covered with

water or within the flow of the sea:
"Claim in relation to land" includes a"claim to a right of 
common or other profit or benefit, or to any easement or 
other interest from, in, upon, or over or in respect of any 
land:

"New Territories" means the additional territories acquired
by this Colony under the Convention dated the 9th day of
June, 1898, between Her Majesty Queen Victoria and His

30 Imperial Majesty the Emperor of China for the enlargement
of the limits of this Colony, including the City of Kowloon.

3. All claims in relation to land in the New Territories shall, 
subject to the provisions of this Ordinance, and notwithstanding any 
previous registration, be heard and determined by a Land Court which 
shall consist of two members, namely, a President and one other member, 
to be appointed by the Governor:

Provided always that one member of such Land Court sitting alone 
shall have jurisdiction to hear and finally determine,—

Claims to 
titles to be 
heard by the 
Land Court. 
Composition 
of the Court.
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(a.) Any undisputed claim, and

(b.) Any disputed claim in which the value of the claim shall not, 
in the opinion of such member, exceed two hundred dollars, 
and

(c.) Any disputed claim in which the parties consent to have such 
claim determined by one member:

Provided also, that in case of a difference of opinion when both 
members are sitting together, the decision of the President shall prevail.

Governor to 4. There shall be a Registrar of the Court (hereinafter referred 
appoint to as the Registrar), to be appointed by the Governor. Such Registrar shall 
Registrar. keep a record of all proceedings and decisions of the Court, receive all

claims and communications to the Court, and issue all orders and
directions of the Court.

10

Powers of 
Court.

Time, form, 
and manner 
of presenting 
claims.

Notification 
to be made in

5. The Court or any member thereof shall, for the purposes of 
this Ordinance, have the following powers:—

(1.) To direct within what time claims in relating to land in any 
specified place, village, or district in the New Territories 
shall be presented to the Court, and in what form and 
manner such claims are to be presented.

(2.) To cause to be advertised or publicly notified in any place, 
village, or district in the New Territories and in such manner 
as the Court may direct, notice of the time within which such 
claims must be made, and the form and manner of making 
such claims.

20

Time and 
place of 
hearing 
claims.
General
additional
powers.

(3.) To fix the dates and times and places for the hearing of such 
claims and to cause notice of such dates and times and places to 
be given to claimants in such manner as the Court may direct.

(4) And generally to do all such things as appear to the Court to 
be necessary for the enforcement of its orders and for the 
better and more effectual carrying out of the purposes of 
this Ordinance.

30

Further 6. For the purposes of this Ordinance, the Court or any
powers of member thereof shall have powers similar to those vested in the Supreme
Court Court of this Colony in any suit or action in respect of the following
respecting matters, viz:- 
witnesses, the
pro uctiono ,^ , £nforcmg ^e attendance of witnesses and examining them
documents ^ ,, cf. ,,. r on oath, affirmation or otherwise.
cing any 
order of (2.) Compelling the production of documents.
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(3.) Punishing persons guilty of contempt of the Court or of any Court. 
order of the Court.

(4.) Ordering inspection of property.

(5.) Making and enforcing any order which may be necessary to 
the proper hearing and determination of any question before 
the Court.

The Court may exercise all or any of such powers for the purposes of 
any claim before the Court to the same extent as the Supreme Court 
might exercise them or any of them for the purposes of any suit or 

10 action.

7. The Court may, if it thinks fit, approve and give effect to any Compromise 
compromise or arrangement arrived at with reference to any claim in of claim, 
relation to land irrespective of the strict rights and obligations of the 
parties.

8. Where the circumstances of the case are such that the Court Expenses of 
deems it right and expedient that the expenses of any party or witness witnesses, 
should be paid by any other party making or opposing any claim heard 
and determined under this Ordinance, the Court may fix the amount of 
such expenses and may order payment thereof to be made by such other 

20 party accordingly. Such order may be enforced in the same manner as a 
similar order of the Supreme Court can be enforced.

9. Any member of the Court shall, for the purposes of any 
enquiry, have power to enter and view any premises or property, and also 
to authorize any person nominated by such member to enter and view any 
premises or property for the like purpose.

10. If it shall appear to the Court that any witness has committed
wilful and corrupt perjury the Court may, for the purpose of punishing
such perjury, exercise powers similar to and to the same extent as those
conferred on the Supreme Court by section 23 of Ordinance 12 of 1873

30 for the punishment of perjury in any cause, suit, or action.

11. Any summons, order, warrant, or direction of the Court shall 
be deemed to be duly made with the authority of the Court if signed by 
the Registrar, and any such summons, order, warrant, or direction so 
issued in connection with and for the purposes of any claim shall be 
equivalent to any form of summons, order, warrant, or direction issued in 
any action or suit in the Supreme Court for enforcing the attendance of 
witnesses, or compelling the production of documents or otherwise for 
the purposes of any suit or action.

12. No barrister, procter, attorney, or solicitor shall be permitted Legal 
40 to appear on behalf of any party in any case before the Court, except by practitioners, 

the special permission of the Court.

Item
No. C21

Land Court 
(New Territories) 
Ordinance, 
No. 8 of 
1900 
(continued)

Power to 
enter and 
view.

Power of 
Court with 
respect to 
any witness 
committing 
perjury.
Summons, 
warrant, 
etc. to be 
signed by 
Registrar.

- 173 -



Item 
No.C21

Land Court 
(New Territories) 
Ordinance, 
No. 8 of 
1900 
(continued)

Court may 
allow or 
disallow 
claim.

Title where
claim
allowed.

Land 
declared 
property of 
the Crown. 
Who to be 
deemed 
trespassers.

Appeal.

13. The Court may allow or disallow any claim in relation to land 
or allow the same as to part thereof, or for such period or at such rent and 
on such other conditions as may appear to the Court to be equitable and 
just.

14. In cases where the Court allows the claim or part of the 
claim, such claim and its allowance shall be reported by the Registrar to 
the Governor in due course in order that a title appropriate to the case 
may be granted. If, however, in any particular instance, the Governor 
deems it inexpedient, having regard to the public interests of the Colony, 
that such title should be granted, the matter shall be referred back to the 10 
Court to decide what compensation shall be paid to the claimant or 
claimants, and the amount awarded by the Court shall be paid by the 
Government to such person or persons as the Court may direct. The 
decision of the Court as to the amount of compensation shall be final.

15. All land in the New Territories is hereby declared to be the 
property of the Crown, during the term specified in the Convention of the 
9th day of June, 1898, hereinbefore referred to, and all persons in 
occupation of any such land, after such date as may be fixed by the 
Governor by notification in the Gazette, either generally or in respect to 
any specified place, village, or district, shall be deemed trespassers as 20 
against the Crown, unless such occupation is authorized by grant from the 
Crown or by other title allowed by the Court under this Ordinance, or by 
license from the Governor or from some Government officer having 
authority to grant such license, or unless a claim to be entitled to such 
occupation has been duly presented to the Court and has not been 
withdrawn or heard and disallowed.

16. In case any claimant shall be dissatisfied with the decision of 
the Court and the Court shall certify that the value of the claim is over 
five thousand dollars he may, within fourteen days from the date of such 
decision, apply to the Chief Justice of the Supreme Court for leave to 30 
appeal to the Full Court, and the Chief Justice may grant such leave on 
such terms as to notice, costs and other matters as he may in his discretion 
think fit. If leave to appeal is granted, such appeal shall be heard by the 
Full Court. The procedure to be followed on appeals and the hearing 
thereof shall be, as nearly as may be, the same as is from time to time laid 
down by law in the case of appeals from the Puisne Judge to the Full 
Court. No writ of certiorari shall he with regard to the proceedings of the 
Court.

Form of 
title.

Payment of 
rent in 
money in 
stead of in 
produce.

17. Titles to be granted under this Ordinance shall be in such 
form or forms as may from time to time be directed by the Governor.

18. In any case of any land in the New Territories being held 
under an agreement to pay rent in produce, it shall be lawful for the 
tenant of such land to pay a rent in money instead of such rent in 
produce, according to a rate, which shall be fixed each year by the Court, 
and published in the Gazette as the fair commutation price of such

40
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produce.

19. In any case where land in the New Territories is held under 
an agreement to pay a rent in produce in perpetuity, it shall be lawful for 
the person who is liable to pay such rent, with the consent of the Court, 
to redeem his liability to pay such rent by paying to such person as the 
Court may direct such capital sum of money as the C6urt may, under all 
the circumstances of the case, consider to be fair and reasonable.

20. From the date of the coming into operation of this
Ordinance, no rent in produce shall be reserved in any agreement for the

10 occupation of land in the New Territories. If any rent in produce is so
reserved after the said date, then such rent shall not be recoverable in any
Court of law or by any legal process or proceedings.

21. The Governor shall have power, from time to time to appoint 
such other officers as he may deem necessary to assist the Court in the 
execution of its duties, power, and authorities, and shall also have power 
to revoke any appointment made under this Ordinance at any time, and 
also, if he deems it necessary, to make any new appointment in lieu 
thereof.

Passed the Legislative Council of Hongkong, this 22nd day of 
20 March, 1900.

R. F. JOHNSTON,
Acting Clerk of Councils.

Assented to by His Excellency the Governor, the 28th day of 
March, 1900.

F. H. MAY,
Acting Colonial Secretary

Redemption 
of rent in 
produce.
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ITEM NO. C22 

PETITION BY MR. T. H. WHITEHEAD

Legislative Council Chambers, 
Hongkong, 24th March, 1900.

To The Right Honourable
Joseph Chamberlain,

Secretary of State for the Colonies,
&c, &c, &c,

Sir,

10 I have the honour to hand you herewith copy of my Protest laid by me upon 
the table of the Legislative Council of Hongkong at its last meeting under the 
provisions of Rule 32 of the Standing Rules and Orders of the Council.

This Protest embodies a statement of my reasons for dissenting from the 
proceedings of the Council in connection with a Bill entitled "An Ordinance to 
facilitate the hearing determination and settlement of land claims in the New 
Territories to establish a Land Court and for other purposes." There were certain 
technical objections to proceeding with the Bill in its present form which are of little 
practical importance and with reference to which I would not trouble you if I had no 
more substantial objection to the Bill, but after careful consideration and after taking 

20 the best advice available, I am so fully convinced that the provisions of the Bill are 
unjust to the Chinese population of the New Territories and are a violation of the 
provisions of the Convention under which those Territories have been leased to the 
Crown that I deem it my duty to call your attention to them, to pray you to have it 
examined and reported on, and to direct its suspension or amendment.

The constitution of the Legislative Council at the present time is such that it is 
entirely under the control of the local Government and it is extremely difficult if not 
impossible to obtain an intelligent examination or discussion of any Government 
measure. I have therefore to have recourse to extraordinary measures to secure 
adequate consideration of objections.

30 I have the honour to be,

Sir,

Your most obedient humble servant, 

(Sd.) T. H. WHITEHEAD

Item
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1900
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Ordce 8. 1900
Land Court (New Territories)

submits - also proposals (illegible) constitution of the_Court 
& protest by T.H. Whitehead agst the Ordce: requests tele; reply;

Spare copies to Library

Mr Udal

(Minutes) Noted (illegible) 
See also 12603
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(illegible) (Ordce) 
(illegible)

Subsequent Paper. 

(illegible) 

21513

This Ordinance establishes a 

Land Court to deal with all claims to 

land, or to any rights in connection with 

land, in the New Territory at Hong Kong. 

Par 3 practically provides that the Court 

shall be a one-man tribunal except in 

disputed cases where more than $200 value is in 

question, when a President is added.

It is true that according to this

section of the ordinance, either member can sit alone, but 

it is (illegible) intended (see pars 3 & 4 of desp) 

that the junior member shall ordinarily sit 

alone. Mr. Lockhart had originally proposed 

a one-man court; ana this par is a comprom 

ise between that proposal and the original
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Bill, which gave three members.

There is no provision in this section 

or elsewhere for either member being legally 

qualified. Mr. Lockhart, whom Mr. Johnson 

consulted about this Ordinance, thought 

it unnecessary, holding that it was not so 

much a case for lawyers as for experienced 

men who could detect the truth in a mass 

of confused lying. The original Bill provided 

for one legal member (the Puisne Judge - 

President, and two laymen - Director of 

Public Works & Deputy Land Officer. 

I gather from Mr. Lockhart that this 

idea was abandoned because of the 

difficulty of getting public officials to 

leave their regular duties to sit on a 

land court, and expecially if one was only 

an Acting Officer. The Governor proposes, 

however, that the two members shall 

in the first instance be lawyers. Mr. 

Gompertz is a barrister & Civil Servant, and, 

I believe, knows Chinese. He will do most of 

the work. Mr. Pollock, the President, is 

well qualified in this respect - see par 3 desp

Par 4 provides for a Registrar of the 

Court, who, according to par 47is ?§P§eC 

Mr. Seth, Deputy Registrar of the Supreme 

Court.

Pars 5 to 11 relate to the powers and 

procedure of the Court. I see nothing special 

to note, except that they can fix a 

time within which claims must be made. 

(Mr. Lockhart tells me this is very 

important in dealing with Chinese), and

i X Yes 
! (sd.) 
(illegible)
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s. 5

ss. 6, 9, 10.

s. 7 

s. 8
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can advertise it in villages. They have 

the usual powers as to summoning 
witnesses, dealing with contempt, entering 

and viewing, punishing perjury, etc.; they 
can approve and give effect to a 135 

compromise, and order payment of witnesses' 

expenses by the other side.

Section 12 forbids the appearance 

of Counsel in a case, except by special 
permission.

Section 13 gives the Court power to 
allow or disallow a claim wholly or in part, or 
for such period & rent as they decide is just.

Section 14. The Governor is to grant a 
title if the claim (or part) is allowed, unless 
he considers it inexpedient in the public 

interests to do so, when the Court is to assess 
compensation to the claimant, in lieu of 
title.

This seems an extraordinary 

provision, but it is explained in the 

Attorney General's report, and should, 
I think, be sustained.

Section 15 declares all land in the N.T. 

the property of the Crown. Govt is to fix a
ft ~F "t~ O T*  "

date -eft- which all occupants.without title, 
grant or license ,e3?who have not/^a claim 

awaiting hearing, are to be trespassers.

I do not think it is sufficient 
that this date should be notified in 

the Gazette. It should be published

throughout the New Territory, either
the 

generally or in aay specified place,etc.

Section 16 provides an appeal to the

- 185 -



- 186-



Supreme Court, when the value of a claim 
is over $5,000. The Chief Justice may 

grant leave to appeal, if application is 
made to him within 14 days of the Land 
Court's decision.

Section 18 makes it lawful for produce - 
rents to be paid in money, at a rate 
fixed annually by the Court.

I do not inderstand this. The /•-,-, --^-, \( illegible;
Governor clearly contemplates -see § § 3/_ of 
desp - that the Court shall be abolished 
when its work is done, though there is no 
provision for its cessation in the 
Ordce_. But this section seems to 

contemplate its existing for ever - a 
very undesirable state of things? For B 
"Court" substitute "Governor in Executive Council". 

Section 19 provides for the redemption

of the a perpetual produce rent by
payment of a sum of money, to be fixed by
the Court.

Section 20 provides that from the 
date when this Ordce_ comes into operation, 
no rent in produce shall be reserved in 
any agreement for the occupation of land; 

if any such rent is, it shall not be 
recoverable at law.

The Ordinance has presumably 

already come into operation, as there 

is no reservation clause. Unless it has C 
been widely published in the N.T., 

this provision - which, in any event, seems 
unnecessary - may be a distinct hardship.
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X
Mr Gompertz is 
Asst. Col. Sec.(Salary 
$4800 to $5400). 
At present he is actg. 
Police Magte. (salary 
(illegible)$6000 to $7200)

Present salary, 
$3600 to $4200.

B&L (X)-12435-2000-1-99 

16155-2000-1-99

Mr. Lockhart strongly supports 

the Governor's view,as to the necessity 

for an early settlement of land 

claims in the New Territory. 133

The salaries proposed are, I 

think, not unreasonable. Mr. 

Pollock, the occasional President,

will get $50 a sitting (not more
anyway 

than $6,000 in all), and $40
X 

a month for travelling expenses Mr.

Gompertz is to get $6,000, & the same
X 

travelling allowance. Mr. Seth, the

Begistrar, is to have $5,400. Nothing 

is said about a travelling allowance, 

but I suppose he will get it too.

Mr. Tsoi (who has done good 

work in the New Territory) is to be 

Interpreter, apparently on his present 

salary. A Translator is to be employed 

at $75 a month.

Dr. Ho Kai is to be retained at 

$1,000 a year to advise the A.G. in 

questions of Chinese land tenure, so 

long as the Land Court exists.

1 do not think this

expenditure at all excessive, if Sir 

H. Blake has got the right sort of 

men.

Mr. Whitehead's protest is based 

on the contention that the Bill as 

it left the Law Committee is "totally

different" from the Bill as it entered
The 

that Committee, fea&i- Law Committee, he says,

had no authority to alter the Bill; the 

amended Bill was never gazetted or
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published in the N.T. ; it seriously affects
existing private rights, and is a
violation of the provisions of the Convention.

I do not think that the

Bill was "essentially" or "in substance 

totally different" in its original and 

final shape. As it is a question of 

determining what private rights exist , 

I do not think the claim that 

"all parties affected" by it "have the right 

to be heard by Counsel" against it can

possibly be sustained. The argument D 
that the Ord£e violates the Convention

apparently refers to par 6 of that (-908) 
document; but as this Ordce f illegible} (herewith) 

provides neither for "expropriation" nor 

for "expulsion of the inhabitants" of

the leased territory, nor provides for
,, confiscation .,,the a»»eMaf±eH without compensation

of land 1_ for public purposes, I think 
the objection cannot be sustained.

Whether the amended Bill   

not to speak of the original dft or the 

Ordc_e as passed - ought not to have 

been translated into Chinese and

published in the New Territory is II 
another question, in which I think there 

is some force

Mr. Cox (sd. ) A.F. 

Mr. Lucas 12/5

Mr. Fiddian has dealt very

fully with this Ordinance & I concur 

particularly
in his comments

at XX- A.B. & D. I leave his sug-
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gestions at C & E for your consideration.

I doubt whether anything can be 

done now.

? Sanction & acknowledge 

Mr. Whitehead's protests in terms 

of Mr. Fiddian's minute.

137

I agree
(sd.)H.B.L. 

C.P.L.

agree
(sd.)H.B.L. 

C.P.L.

(sd. Millegible) 

12.5

As to A, I think the 

point arrived at by Mr. Fiddian 

would be met without amending the 

Ordinance by directing that the 

notification to be issued under s.5(2) 

should be so worded as to make it 

clear that if claims are not put in 

before the date named, the el 

occupants will hereafter be regarded 

under s.15 as trespassers.

As to B, I agree with previous 

minutes that the clause must be 

amended.

As to C, amend ss. 18 & 19 

by making the commutation compulsoryI should leave
this permissivecompulsory confutation 111 a11 cases,and not merely permissive;
of produce for money in and amend section 10 by altering 
existing cases might ,.u ^ ^ f ^ work hardship from tne date of the coming into 

(sd.) C.P.L. operation of this Ordinance" into 
"from a date to be hereafter fixed

(illegible) minute 
(sd.) H.B.L.

by Proclamation by the Governor in 
Council"; such date to be fixed after 
the Gov't has issued its first notific-

B&L (X)-12435-2000-l-99 
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ation under s. 18 (as amended).

But as to s.19, I do 
not understand why a produce rent in 
perpetuity should in all cases be 
commuted for a capital sum, and 
this section should, I think, be 
further amended by allowing as an 
alternative an annual money rent, 
as in s.18 .

As to D,

I agree.
I. think the greatest 

As to E, fil!egib!e-»-M3?T
teekha3?%-e»-%he-e publicity possible 
should be given to this Ordinance and 
to others of a similar nature; and we 
should say that we have no doubt 
that the notification issued by the 
Court under s.5(2)will fully explain 
to the people the nature of the Ordinance, 
and give them ample time to take 
what steps they may wish.

I think that we may
accept the Governor's proposals as to 
personnel and pay.

And a clause should be 
added to the Ordinance to bring 
the court to an end when its work

I agree
(sd.) H.B.L. 

C.P.L.

is done.
daylanding

Telegraph:-
apronman

Your desp. No. 126 ''Proposals 
dutolote

approved, but desp. follows by 
__associable (illegible) 
mail as to amending Ordce on

mo isure___ 
certain minor points.

(sd.)(illegible) 
14/5

Yes
(sd.) H.B.L. 

C.P.L.

Yes
(sd.) H.B.L. 

C.P.L. 
Certainly 
(sd.) H.B.L.

3.15 p.m. 
Sent 19/3 

(sd.) T.W.
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I agree
(sd.) H.B.L.

(illegible) of desp,

12435-2000-1-99 

16199-2000-1-99

1 O o

Mr. Cox

I attach a letter from 

Mr. Lockhart, to whom I send a copy 

of the Ordc_e with (illegible) (illegible) notes.

As regards the absence of 

provision for the cessation of the Court 

when its work is done, I cannot agree 

with him. It is an extraordinary 

commission vested with judicial powers 

for the purpose of giving atithe^itftt 

valid titles to bona fida tenants 

& owners of land in the New Territory . 

By clause 3 of the Ordce_, however, it 

is empowered to hear and determine 

all claims in relation to Land in 

the New Territories. Claims to land 

will, I presume, still arise, even after 

the present owner and occupier of every 

square inch of land and every 

easement in connection therewith have 

been authoritatively determined by this 

Court. It is important that such 

claims should be settled, as the 

Governor says,"by the regular Court or the 

Squatters' Board." Under this 

Ordinance, it seems to me that 

such claims would have to be 

heard by this Court.

I agree

(sd.) A.F. 
16/5

(illegible) 

Mr. Lucus 

Please see marginal notes. I am not quite certain
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that I follow Mr. Johnson's argument as to 

the amend;t of §20. If the amendt^ is 

made any agreets as to rent payable in 

produce since the Ordc_e came into force

will be void. If we alter that as Mr Johnson
such agreets. if any, made, ^ 

proposes J_ auring tne interval between

the coming into operation of the Ordce_ - 

the Govn. proclamation will presumably be 

valid, & I see no necessity for this & 

difficult questions might arise as to the

validity of such agreets. I wd prefer as at I agree
( sd )C .P L 

present advised to leave this clause alone.

Subject to above & marginal notes 

proceed as proposed.

(sd.) H.B.L. 

May 17

There is a certain amount of risk 

in a law of this kind but there is 

more risk of evil from delay.

Telegraph as proposed & in a despatch 

Sanction but direct amendments as above 

& suggest that-to meet Mr. Whitehead's

technical objections - the whole law with Mr. Cox agrees 

the amendments should be reintroduced. o t is 

Add words emphasising the necessity of 

giving full notice and ample explanation 

to the villagers.

(sd. ) C.P. L. I agree 

18 May at once

(sd.) (illegible) May 19
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. IJiircii ..JOOQ.

on Ordinance^? f. of lf)()6> .

7 rtay<; t'.rtimitivd tlm itccuinjttini/itiy Onhniinct', tiUttled 

An Qrrtirumci' t<o facilitate the hearing, di

t,ion, and scvt-lfiafnt, of land claims in tju- New 

Territori.-s, tx> rstiibllBh a Irftnii Court*, und foj- 

otiinr purport's.

i//i(/ 7 (///* y/ I'fitnivii ttnit llti < ii-Uuittuci is unc Ltiluck ix not umtrai'y to the

and

By llrr Itijfatyr. Ordi r in Council of £OUi. 

Oct*)bor 1898, it. wr s ordfrcrt Uir.t, tJac Terri-wries 

vfiiJiin Uin liiaLbn and for thn t*;na di-scribod in t^io 

Convention of Uir 9't.h. Juno 1898, chould bn find thn 

aijao Wi:iv tiiivri-liy di clari'd t,o be part, and parcel of 

Her ItoJi'E'ty*: Colony of Eorigkong in like raannor and 

for all iiii/iMiu; and pxirpoaca us if thuy had originally 

formal ,v,i-t OL" iJu- Laid Colony.

It.
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It. was ' understood by ttiri Convention that. 

there would be no ojcpropriatlon or Rxpulsion.of tihe 

inhabitants : ml it,, thoroforc, becrme nncnssrry t»o 

constitute some tribunal which rhould havn authori 

ty to deri with the. numoroua cleans in rnlatlon to 

the land in the new territories which m rn certain

to be uKut(- on behalf of tJioso inhr-hittmts, as by
A 

others. Jr, r.ri-os cli.-ar tiiat for Uic ua-m menclonod

in ULO Oonvciition, nannly 99 yi-Hjrs, (I'l-om I presume 

l^it: ).sc.. July Ib'JB, whon tin Convention cani into 

force) tfie land in rlie New TeiTir,arii.-E belongs to 

the Crown, subject to rJie Eiiovvsinoe of bonr fide 

titlen existing whon th.' neiv Convention cane into 

force. Now, although, us pointed out, in tJie Becrft,ary 

of !5c,tiL»:';; Uespiitch of tl-io 6 th . January 1899, "tho 

csiciuni nation into tfte titles should, not be of too 

technical a nature and where lengthened occupation 

or improvements can bo shovm \vith no adversn claims 

fi'om privi^r^' individuals, a Government title should 

b<- ijrr.nt.ed even if no oUu.'i* is forthoo-* i.MBt" yot it 

is cle;a- tlit.t clti-ic iaust be looked into, ti see if 

they £Te bonu fide.

I should not be surprised to find clainr 

assi rtjt-tl to nearly all TJie It-.nd, claims sone of 

which v;oulrl aot fiav>> been allowed by ttio Chinese 

Authoi-ir, Ler. , if rJu-y had remained in possession.

It Geens to m<- that rJie best way will bo U> 

der.l liber; liy vfith bona fide claims, but it is not 

ar, all unlikely that Uu-re will be also some, uttorly

sr, pretentious a.-lvancrd to right over largo 

p of lend and especially of foreshoroj nor, 

from vrtir.t, I alri^ady hear, ir it uiiliKely that, in

c;-..'i-s, fjrueil C)iin<'se docum.-nts vill be forth- 

r.ts. Njt oaly will simple rustier have to be

dealt
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dealt with but also various designing perconp capa 

ble of appreciating the riso in the value of various 

parts of the it.rut certain to take place in ttie near 

future when roads are cjmpletod and comnunication 

with liongkong proper, bccoaos easy.

Tho Ordinance is drawn, to a considerable 

extonc., upon tjie linos of the Squatters Ordinance, 

I8y0 (No. 27 of 1890) which hu.s, I think, worked 

sc.c,ksfu.etjrily, b;it which could have worked more 

expodit-Lously har! the Board boon comyorod of fitter 

mt;mbi.-rE. It< is not r.lv/ays ouay txa gut a quorum Of 

at luast Uirt-e vi-ry busy mon togrrjior from different 

duparTjafnt^for B fairly long sitting.

Bearing Uiic in mind, soction 9 eonfora 

considi-i'ublo Jurisdiction on one momb.-T ritt>ing alono. 

But, as r^ii-re will also bo some rasoa involving io- 

por-uxnt pi'incipli-s or where the claims f dvancod aro 

of consib-rablo valxio, the addition of thn second

Bii^-ib^-r vi* y. President, will givo additional weight 

to the lUoisions of Uu.- Court when it is nocnssary

for both ni-rabers to sit together.

Section 4 provides foi' the appointment, of a Registrar.

It he has tact and knows tJie ivays of tJie Chinoso

rnit tJieir language he will gre; tly facilitate the

sucrersfiU working of th,-. Ordinimco.

auction 6 and 6 aiv very similar to sectaona 4 and

6 of tin 1 BqucXters Oj'dinance,.

UecrAon 7 sancrAorts friomtly compromLsos of rttaputjed

rights.

Section B onpouers r,he Courr, to m;ike. tjiose wtio, by

falei> cl; ims oa- irapropor opposition, put tho other

side to untieceasii-y exp«-vav>, P&y the costs of

Witness^;;, ±c.
spool onj|
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Sections 9, 10 and 11 arc similar T,Q ranctLone 7,8, 

and 9 of the Squatters Qrciinanco. 

Suction 12 is intended to prevent Chinese in th'o 

New territories who arc not accustomed, to lawyers, 

being compelled either to pay What, to them, would 

be very large fees or else to find themeelves at, a 

disadvantage as compared with rival claimants Who 

had long purses and had ont;a(;ed l^ijfil acr;isti'.ncc. 

Ucction 13) will givn an opportunity of drilling fairly 

v/it^h p<-oplc who have? squiitt<-d on lanrl without, any 

title and inprovi-d it and arc v/illing to pay a snail 

r< nt,.

Section 14. J relink it important thiat, all Un: intia- 

bitants ahoulil fed t.hat during the 90 years, they 

ai"e holding from the Crovm and not from thr >inperor 

of China or the Chinese Authorities, but thia olaaisfs 

leaves thie Governor to settlt! tJie >;pprop-"iatr> form 

of title.

Bomo Chincrst may fiaim perpotual titles but J have 

grave doubts whetlier tjiese titles would have boon 

recognisod in Cliina ar lasting any longer thnn du 

ring such time as the rent, was duly paid and tiio 

land cultivate d or occupied.

Th<; latter part of section 14 (compare with section 

•12 'of Uie Squatters Ordinance) is int^ndm! to moot 

such cases as for instance, a man producing a sort 

of titjo from tjie sun On Magirtrate giving him vaguo 

fishery and f jreEhore rights for which his grand 

father, as he alleges, paid some trifling sum. The 

uso he makds of his clain ic t,o "squeose" tho poor 

fishen^on if thr-y f irh near his prosorvf-s and "squoosr" 

them u^ain if tln^y dry tJieir nets .a >:hc.t, he would 

cull his foreshore, iij- c.ileg.T chat his rights go
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t,p the top of "Ju> hill and I noticed tJiat, in Drcombei 

1B99, ho appears to have sold his rights to two 

]L\iropoans in liongkojig. Ollcourac' this will dovolop
•

shortly into a claim to .'land and aluo large and va 

luable foreshore rights put, forward by Europeans, 

'i'ho nan in question not. long ago lot out, his right, 

for $9 a year. It. would certainly be to 1210 public 

interest to clear the foreshore and \^aT^ ;rs of clairag 

of this kind oven if trifling compensation had to 

bo givc-ri. 

Section 16, TNhon^ in any District, t^io Land Court, has

got in and decided on all claims, pi-rsonr occupying
i

without any tit,If! nu-y fairly be trefiA.ed |s Tj;ospassors

from such daU; as ru^y bo notif iod by thir Governor.

Section 16 g^v^^s a right of appeal whun tj^io valuo

of the: claim i:; ovic- 05QOO.

Section 17 1> av»:S the settlement of t^u; fonas of

titlo to be grunted, to tiie Governoi'.

Section 18, 19 .-nd 20 deal witji tJie nunerous casos

whtM'e Uit; occupier has to pay in product- instead of

nonc-y. Tliis form of ptiyme-.t is undc-sirabln and ler-ds

to unfair ta-es tment. of laono'y of rj-u- occupiers and

dissatisfaction^

Section 21 enubi.-s t>hu- Govei^nor to make from tirao

to tine, all Guch «':ppointa(tnts as nuiy be necessary

for tile proper efficiency of the Court.

(Sd.) W.Ueigh Goodiaan,

Attornry General.
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PROTEST BY THE UNDERSIGNED MEMBER OF THE LEGISLATIVFCOUNDlL

OF HONGKONG MADE UNDER THE PROVISIONS OF RULE 32 OF THE 
STANDING RULES AND ORDERS OF THE COUNCIL

1. WHKUKAS at thc.incutiu<; of the Council held ou March l.'nli, 1900, the 
Attorney General moved that the Council go into Committee tn consider vlau.su by 
clause u Bill entitled—

'• An Ordinance t» facilitate llie hearing, determination and sclllc- 
" meat ul' land claims in the N'ew Territories, to establish u Laud Court 
"anil for other purposes."

'2. AND WIIKKEAS 1 opposed the said motion on the grounds that the said liill 
wan u totully different Hill from that read a second time on the 30th November 
lust, and 1 submitted that it should be treated us a new liill, re-introdueed, read u 
lint time and published in tin: Gazette, AND WUKKKAS the majority of the Council 
was of another opinion, and the Council went into Committee, AND WMKIIKAS in 
Committee 1 moved that the consideration of the Hill in Comiiiilti-c be adjourned to 
allow the important alterations in the liill to be considered by Honourable Members, 
AND WUKUEAS the majority of the Council wus of another opinion, AND wntui.Atj 
1 thereupon desired to have my dissent recorded, and gave notice that I would at 
the then next meeting of Council lay upon the table the reasons for my dissent, 
under Uulc 32 of the Standing Mules and Orders of the Council : Now, therefore, 
1 lay upon the Council table a statement of my said reasons.

li. On the 23rd November last a liill entitled " The New Territories Lund 
Court Ordinance, IVJ'.I " was inlro'lnccd und read a tirst time and was. ou the 2f>th 
November last, published in Kn^lish only in the Hnzelte. The same liill was read 
u second time ou the .'Wtli November last, and was referred to the Law Committee.

•I. The liill considered in Committee on the 15th March instant is in substance 
a totally different liill from thai read a lirsl and a second time and referred to the 
Law Committee, and the Law Committee hail uo instructions or authority from 
this Council HO to alter the said Kill.

5. The essential dillereiices are as lolluws :—

(a.) The original liill proposed the constitution of u Court to consist of 
three Members designated in the liill by their offices, one of 
whom wus the 1'uism: Jud^c of the Supreme Court, and another 
ol them an experienced Solicitor. The amended liill proposes to 
constitute a Court of two members only, lo be, appointed by the 
Governor wilhuul any restriction or provision lo secure tbc 
appointment »f any person as a member thereof po.iicssed of le^al 
Ijnowledye or training.

(ii.) Tlio original liill gave the proposed Court |K>wrcr lo determine solely 
as to the right of existing owners and occupiers of land iu the 
New Territories lo obtain certificates or recognition of their titles 
ffoui the Crown. The unleaded liill gives the proposed Court 
power to hear and determine ALL claims lo land of any kind 
whatsoever in the New Territory notwiikalumliug any previous 
iVgi-itruliuii and whether arUing between the Crown and theoccu- 

or between owners, occupiers, IIT others.
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(c.) The original Bill was framed fur the purpose of enabling existing 

titles to be vcrilied and authenticated by certilicute from the 
Crown, and for preventing occupation of laud after refusal of such 
certificate without a fresh grant from the Crown. (See .section 
l"2.) The amended Dill by section 15 conliscates to the Crown 
all ibc land iu the New Territories, disregards all former titles, 
however old or well founded, and declares all occupants of hind 
in the New Territories trespassers from a date to be hereafter 
defined by the Governor unless they obtain fresh titles from the 
Crown.

(d) The original Hill was in accordance witli the provisions of Article G 
of the Convention of the 9th June, 181)8, for the cession of the 
New Territories. The amended Bill disregards and suts aside the 
provision of the suid Convention against expropriation or expulsion 
of the inhabitants of the district included in the cession and 
declares the whole soil to be the property of the Crown.

(e.) The original Bill permitted parties to be represented by Counsel 
and Solicitor before the Court thereby constituted. The amended 
Bill takes away that right.

6. The amended Bill has not been published iu the Gazette; has never been 
translated into Chinese nor published anywhere iu the New Territory. It is a Bill 
that seriously affects existing private rights and against which all parties alVcctcd 
have the right to be heard by Counsel. No opportunity has been afforded them 
of even knowing that such a Bill is under consideration.

7. For the above reasons 1 protest against the further proceeding with this 
amended Bill. It should be re-introduced and read a lirst time. It should be 
translated into Chinese, duly published in the New Territory, and ample time 
given the owners and occupiers of land there to consider it and if need be oppose it.

8. 1 further protest against tin- Bill as a whole and on its merit.-, as being in 
violation of the provisions of the Convention of the Slth June, IbUS, relating to 
the New Territories.

LKGIBLATIVK COUNCIL CIIA.MHUI.".,
HONOKONG, I'llld Mui'dt,
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Momorc.ndum on bho ProT,osb of Mr-Whiboho.'-/!, by 

A.O.

On bhr> 23rd.Novombor 1899, a Bill ont,iT,l<>d"bho 

Now Territories Land Court. Ordinanco" was n>ad ft first, time, 

and on 30bh.Nov^mb< r, 1899; ib w;;r niiA r. second t.imn afrx-r

bi;ing published in Uif1 O,-jt.>Dt.o of 25t^i.Nov,^ml><-r 1B!)9. JL W8.a 

t-hon n f nrrod t,o r^Jio St^imling I» w Comiit.rx!( , conf.isc,ing of tho 

AcT/iug At,t,orn<!y Oonoi-al uc Chairm n, and Messrs. Koswick, 

B.'lilios, Ho Kai, antl WiU A )ftUt as otJu^r nonb>>ro.

Tho atx:nfling I* w Commit,t>'O hnrt sug^oc^od a good 
lai.ny iuni-nilnii'"u;,tinijl j;t/ UIUG point, I rosuraod of fine, as At.bo.moy 

GrniTO.1, having b<-rn ; ct,i;ig for 10 montJis aa Chiof Justicn 

(tiu'ing bho abrcnci" of ilir John Carringt/on.

J jiXi. onco conaii-'i-ri!d tJio Bill and liad ;•- IVinb

of it, su-urjc off wit-h tJu nm. Ti-tmnribs i-mbO'lUid, so rJiat, wo might, 

cjnvi nii.-nt,ly stK; -bh..- i-fi'.-cT, or bhv nmi-n'lmc:n.bB wi tJi aojuii otJiorr 

I r^iouyhb dosira.bic'- bo submit, bo bhi? Ixiw Commir,bi;o. Accordingly, 

Uu- Law Conuaibbno again mi:t, bub unforuirvau.'ly !£r. JC:swicJc,boing 

indiaposod, was unabln r.o t:t.r,ond.

Th.- cm. n.-lm, -nt,s in t^ui uin:nd.^d odibion of bhi> 

Bill wcri' f;.pproyi-d, with 2 slight. ftirrJu r am-. ;ndjm -nbs, sug— 

i;.-:jb«.;d t and J hud a fur UK r print., of Wi^ Bill containing nht? 

wholi: of UK? uai.-rrlrai ribs, ntj-uck off, so rJiab Honourabl.; Mi rabora 

or Council mifihb b.i ablo r.o ::c(^ Vfhab Ui.: eff.rCb Of all tJir;

l umiittitmiinbc miiitit. b,' whi-n incorporutn^d in bhi: Bill.

J bhi-n r.-pyirb>:. i. bo tiu; Council as Chairman of

ifcid :ii«. )C::>'-firK b, nn abl>' bo tbu-nd Um lasb 

HL.-ot.ing of Uii- liiw ContnibT.,-,- J should )i:;Vir bocn ubio t.o givo

blii!
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tho Certificate: mentioned in Standing Rules and Orders, 

No. 4li in which cuso, the- ami-rvlments might, if the 

Council so desired, have boon adopted on bloc.

The Orders of the day worn sent, to Members 

on -12th. March for the meeting on 16th., and I suggested 

the: desirability of sending with the original Bill, a 

print., of tvh.: Bill containing the proposed .".raendinents, to 

each Member »-itth the Orders ol' the day, so that thoy 

Bight, beforehand, have an opparr.uni r,y ot* considoring 

what would bo Uu: total ni'fi:ct, of tJic uiiji.-n Imonts vrtiich

il f,p sinjii^st in rJ^ic or-L^injil Bill. I was not 

Diut. nhi-iv was lik«.-ly t,o bi.- uny opposition to any of 

thoao bmi:iului:n(£. 'Ptm tit,l>: of Uu: original Bill was "Wio 

Nt;w Ttsrriiiorii-s band Court- Ordinance".. This had boon 

ami-n.U:d by Uio 1,-iw Couuuitu-;o info "An Oa-dinfjioo to facili- 

U'-tu rJii: lui-rin^, di!ix:rTiiirxr;.fJioA l and si^ttli:n»;nt of lund 

claims in tjy Ni.-w rlVrrit*3ric;s, to ost^-bliah t. Land Court 

and for otli. r purposes".

In Wi<: Orders of TJi i; day, TJio two Bills 

bi:int; a^nr. r,o !l.'iubi;rs, UiO om:iv1.i:,t Lir.lo was insul^turl by

tcucf. I did not my*oll" notion it t.s I probably
to 

ought to hav. toru;, but my Report i-t:fi'i-i\;d ~thn original
A

Bill and by its original titlo, and Uns original Bill was 

tho on>! brought on f Jr tiio consid(;rii.tion of tho Council as 

indood waa sp<-niully painliesd out. by Hiu Kxcolloncy tho 

Governor. (S»:o p. 3 Local Hansard Report armcotod.)

'Lt\n original Bill was then considered,

Clautit: by Clc.iuio i~i\l iim.-.ati:d in Committed of ttio wholo 

Council, .30 tJiat «lurn ;jni-:idv:.l it assunh-d tjio s)iapo of tho 

print, of tJie iua> iuU:d Bill.

'i'o iiugt;i-at tliat, b<.-cauao thii cjaondmnutB

suggested by Ui.' !«'.»/ Uomiuitt.;i; are somuwiiut numorous, tho
b.! 

oi-iginal Bill iti^t atondo:i.-d and a n,:W Bill incorporat»ing
A 

such ami n.liu> ul-s be r. rid a first tine, is a somnwhat. cact^B-

ordinci'y axisji'i'Stiori, and auch a course would lead to groa*.
delay
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tie lay.

As r. •tjarrta the essential differences" pointed 
out by lir. WhiU.-head in his Protest, 1 should remark: -

As to (a) It, was found that., ii" tho Court had. to sit 
in tho Now Territories, it would be impossible for tho Puisne 
Judge to attend without c.iuBing great delay to suitors in ttio 
Summary Jurisdiction OL' the Supreme Court in Honiikonn. I sa 
not aware that it was proposed to appoint, any Solicitor at 
fall. IT Ur. Bruco SJu.-pherd iu referred to, he is not a 
Solicitor - !(, is, 'I unl<:rstarui, rJi L- intention of Un> Oovor-nor 
to appoint at li.-asc. orti! Barristt.-r if not two.

As U) (b) 'ITie chMTjjo way iB^tc.- wit-Ji T<ho full iippovc.1 
of JAi<. Hruco Shfiphor.l tho oxporoinc. 'I Deputy Land Offici-r. Thoro 
ai'u claims by persons who allege 'iJioy wti ontitlori to roccivo

Q> : Ironts from pcrpotual (or .10 rallod ptT-pt^tuiil) lo:aoos, who do 
not oven know whi.w Uric Ijarxi vrtiinh )i;is to pay tho rent is 
situatx -fl.raw.Tt.' iiiv oluims to b<; i-ntitled to c:it wood, 'Wioro 
cri claims to fisliciy i-igJitr, indeed a srj-ango virioty of 
claims including profits a^rcndri , un.i th,-so vrill all have
to bo dealt with. As TX) rogistr: tion, the Ijiind Offiri.-r has no 
power to rofuso to rogist. r dcfida brougJit/ to him for regis 
tration un.ii>r Qrdin,-uico 3 of 1844, if t).o wrns or the Ordinance 
arc complied with. Such Ki>gistration conftYB "o title, and it 
is bottor, to prevent any misfon^eptiane on tJir pf^rt of Chinese 
in t^io Nt:w Territory, that this should be made known, ^t is 
kJiown Quite v»i.-ll in Victoria by tho legal fratorniyf. Wie objftct 
of the Ijand Coiu«t is to afford to Chinese in the New Territories, 
a choap and convenient ra-ibun;il vf n^h cr.n sottli.- all thoir claims 
in relation to land iJiere.

As regai- IB (r). ^n Uon^jkoinj, liund is hold fron tJie 
Crown. Mio Qux.-en h.;-s sole Jurisdiction for 99 years in the 
jjuvr Territorios, which for tfiac,. ti>rm "wt-ro", by tho Quoon's 
Order in Council, "fledi-ivd" "to be part and parcel of J|or

Colony" or Ujn^koii«! i''' like muiwior and for all in

tents
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-ten,ts fn i purposes, as if thuy had originally formed 

"part, of -thi? said Colony". (Soa Ordc^.No.10 of 1899.) Novf 

although tht; Liand Court will -not oxpropriate or dispossess 

persons having, at, ttu.- time tho Now Terr i tori os were ceded, 

bone, f idii 1,1 r,l- -a . yet, thi.-y.must havo those titles verifiod, 

anil, ilurini; r.h. ; 99 yi-.-^a. all persons must bif mado to 

uruli .-rs Uinrt th^y hold 1'rom tht: Qin.-nn un-l nor, from TJie

Chinese fiovti^niBi-nr.. Jt, is t,o Un? Qjicon, r,;nt. must, be ptiid, 

not. to Uii liapf?ror or Cliinr-j i-.nd my oifri vii-w IE that,, if a, 

pi-rson clalminii <,.j bt; p. purpuMuil Ifffjicjo nt, a nm't to tho 

Chinese fiov.;rrun.rnr, at tJio r.imo 01' TJu: Convention, has his 

claim alloiftsd, a I«!aao for tho 99 y>:ri-a Ui. : If-nd- belongs 

to thi: Qiuton, would bu ttiu appropriatt: tit.lu. Jr. thoory, 

when th>; U9 yuars havo expired and tJu: Ituid reverts to 

China (if it ovur do..-s) tlu. di>sci:ndanbs of th<; "so called" 

pt:rp«;tual [*:aat.-eis can fal- b;.ck on tJic title tht.y 

poa3i-3si;d prioi' r,o the Convu.v.ion.

Wliut iif. Wliiu lu'.-id appsLTi-ntiy would liJto

would bi: : (.'.1-iTjiL'j.cn.trf! UuLt Lfn.- ulaiaant, has "a titlo from 

cJii; Chim-so ijovi-rnniijivt". If not, I do not understand his 

incanintj - CILUI^H 16 of fJ^u: Bill, as pnasod, appears to 

nu.- in no way r.o ilisrv-tjarri Uir Conviintiori.

'llii.: proc.'iUria ri.-mcrks apply to (ri) as 

m.-ll as (i-) of rji,- Protest.

Aa rciiiu'ds ('-•)» tjni:! ^j{lw Conuuittwe in?-

eluding tl,<: t.<o Chinrso !liiub.,>rs ucrn strongly in favour 

oL' prcVt.'ji'.iii;; ];ufy.rs from prr.cti.aini; in tfu: Ijand Court,. 

Sana of th<: CULM, -si; cl.-rks or inr^.-rprcturs of somo of the 

'i'K iav not, ili:SLivabif; pi^opie to aonrl to tho 

i-rf if siiapii: and cJioap and sp<--ody sottlemont 

of luMi-l cii.iiu.; ia rJu.- obji-nt. in vi«.-«. TOiuro are no lawyors 

hi-ra-d in OJii.ii. •;:«• Cjurts and, iu: a rvili-, it vfould be 

undi.sir;.bic '.j I-.UJK Uu;m t,o pj-aot,is«: in tlio New Land

Court.
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Gov

13316
00

Hong Kong

DRAFT.
(sd.) (illegible)

Hong Kong No.150

The C.A.G. 

Governor Sir Henry A. Blake 25th May 00

A.F. 21/5

Mr. Udal, 21.5.

Sir W. Hamilton 22

Mr. Lucas 21 (illegible)

<N 
00 
CS1

0) 
W

<D 
O 
T3

Sir,
I have the honour

to inform you that Her 

Majesty will not be 

advised to exercise her 

powers of disallowance

in respect of Ordinance
8 

No. 136 of -t-h«~39th

^illegible} 1900 of the Legislature 

of Hong Kong, entitled, 

"An Ordinance to 

facilitate the hearing 

determination, and settlement 

of land claims in the
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New Territories, to establish

a Land Court , and for

other purposes," a transcript

of which accompanies
Sir H. A. Blake's 

yena? despatch No. 126

of the 30th March 

last .

2. I am of opinion,

however, that JSewl11 be

"to
amendmeats

the

Ordinance in certain 

respects, fl}

3. It is clear from the

last part of paragraphs
&3 

2/_ of your despatch above

referred to that it is 

intended that the Land 

Court established by 

the Ordinance shall 

cease to sit when its
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work has been done.

Section 18 of the

Ordinance, however,

provides for the

payment, in place of

a produce rent, of a

money rent to be fixed

annually by the Court.

The words "by the Governor

in Executive Council"

should be substituted

for "by the Court" in this

section; and a {-illegible} section

should be added to

the Ordinance providing

that the Court shall

be brought to an end

as soon as the work for

which it is appointed

has been performed.

4. I do not under-
is 

stand why it hae-beea
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considered advisable that

a produce rent payable

in perpetuity should in

all cases be commuted

for a capital sum,

aad Section 19 should

accordingly be amended

by allowing as an

alternative an annual

money rent, to be fixed

as provided in section

18, amended as directed

in the foregoing paragraph of

this despatch.

5. I would suggest
on technical grounds of 

that , in order to meet procedure
which are put forward in Mr. Whitehead's 

the objections 3?aieeel protest

against 
p3?eeeeh*3?e te the

passing of this 

Ordinance, enclosed

in your despatch,
an
the Ordinance should

-219-



'""^ttn

(A-«,<-x
l<£~^

DRAFT. '„/#.,
/}Ttf* «~X

OA " ^^ t^**-»l c^" totJxJC**.

*^^_

JL-4-S^ •
£ (/£«*.<,

—
/<.

J- 4

-220 -



be introduced into
169 

the Legislative Council

DRAFT. repealing Ordinance

No. 8 of 1900, and 

re-enacting it with 

{ illegible} the amendments 

directed in this 

despatch.

6 . I have
further 

considered the ether

objections to the 

Ordinance put forward 

in Mr. Whitehead's 

protest, viz. that 

it is a violation of 

the Convention for the 

Extension of the Colony 

of Hong Kong, of the 9th 

June, 1898, but I see 

no reason for

adopting his views on 

and he should this ^.^

be so informed wke-I
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approve 

generally the proposals 

as to the personnel and remuneration^ 

of the Court and its 

assistants, as put 

forward in your despatch.

8. I telegraphed 

to you on the 19th

instant, informing
your 

you that fcheee proposals

were approved, but that 

I was addressing you in 

a despatch as to 

amending the Ordinance 

on certain minor points.

9. In addition 

to the above amendments, 

I desire to emphasize
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the necessity for
170 giving full and

ample- timely notice of 

the provisions of this 

Ordinance, and of 

the proceedings to be 

taken under it, to 

all parties affected 

thereby. The notific 

ations to be issued 

under section 5(2), 

in particular, should 

fully explain the 

effect of section 15, 

making it clear that 

if claims are not put 

in before the date 

named in each case, 

occupants will after 

that date be regarded 

as trespassers against 

the Crown. They should 

also set forth the
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powers and functions 

of the Court , and 

should be as widely

posted and circulated
to brin them as is necessary ift

be ba?ei*gkfc
to the

notice of every

inhabitant concerned.

Full time should be

given to the people

to take what steps

they may deem

necessary to substantiate

their claims.

prepare and

— 227 —





ITEM NO. C24 

NEW TERRITORIES LAND COURT ORDINANCE, NO. 18 OF 1900

An Ordinance to facilitate the hearing, determination, and settlement of 
land claims in the New Territories, to establish a Land Court, and 
for other purposes.

Item 
No. C24

New Territories 
Land Court 
Ordinance, 
No. 18 of 
1900

HENRY A. BLAKE,
Governor.

[23rd July, 1900.]

BE it enacted by the Governor of Hongkong, with the advice and 
10 consent of the Legislative Council thereof, as follows : —

1. This Ordinance may be cited as The New Territories Land Short title
Court Ordinance, 1900, and it shall apply only to the New Territories, and applica-
and to claims in relation to land therein. tion.

2. In this Ordinance, unless the context otherwise requires, the Interpreta- 
following terms and expressions shall have the respective meanings tion. 
hereinafter assigned to them, that is to say: —

"The Court" means the Land Court constituted under this 
Ordinance, and shall include any member thereof acting 
alone in matters where one member has jurisdiction 

20 conferred upon him by this Ordinance:
"Land" includes buildings thereon and also land covered with 
water or within the flow of the sea:

"Claim in relation to land" includes a claim to a right of 
common or other profit or benefit, or to any easement or 
other interest from, in, upon, or over or in respect of any 
land:

"New Territories" means the additional territories acquired
by this Colony under the Convention dated the 9th day of
June, 1898, between Her Majesty Queen Victoria and His

30 Imperial Majesty the Emperor of China for the enlargement
of the limits of this Colony, including the City of Kowloon.

3. All claims in relation to land in the New Territories shall, 
subject to the provision of this Ordinance, and notwithstanding any 
previous registration, be heard and determined by a Land Court which 
shall consist of two members, namely, a President and one other member, 
to be appointed by the Governor:

Provided always that one member of such Land Court sitting alone 
shall have jurisdiction to hear and finally determine —

Claims to 
titles to be 
heard by the 
Land Court. 
Composition 
of the Court.
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Item 
No. C24

New Territories 
Land Court 
Ordinance, 
No. 18 of 
1900 
(continued)

Governor to
appoint
Registrar.

(a.) Any undisputed claim, and

(b.) Any disputed claim in which the value of the claim shall not, 
in the opinion of such member, exceed five hundred dollars, 
and

(c.) Any disputed claim in which the parties consent to have such 
claim determined by one member:

Provided also, that in case of a difference of opinion when both 
members are sitting together, the decision of the President shall prevail.

4. There shall be a Registrar of the Court (hereinafter referred 
to as the Registrar), to be appointed by the Governor. Such Registrar shall 
keep a record of all proceedings and decisions of the Court, receive all 
claims and communications to the Court, and issue all orders and 
directions of the Court.

10

Powers of 5. The Court or any member thereof shall, for the purposes of 
Court. this Ordinance, have the following powers: —

Time, form, (1.) To direct within what time claims in relation to land in any
and manner specified place, village, or district in the New Territories shall
of presenting be presented to the Court, and in what form and manner
c^ aims - such claims are to be presented.

Notification (2.) To cause to be advertised or publicly notified in any place, 20 
to be made. village, or district in the New Territories and in such manner

as the Court may direct, notice of the time within which such 
claims must be made, and the form and manner of making 
such claims.

Time and (3.) To fix the dates and times and places for the hearing of such
Place of claims and to cause notice of such dates and times and places
hearing to be given to claimants in such manner as the Court may
claims. direct.

General (4.) And generally to do all such things as appear to the Court to 
additional be necessary for the enforcement of its orders and for the 30 
powers. better and more effectual carrying out of the purposes of

this Ordinance.

Further
powers of
Court
respecting
witnesses, the
production
of
documents,
inspection,

6. For the purposes of this Ordinance the Court or any member 
thereof shall have powers similar to those vested in the Supreme Court of 
this Colony in any suit or action in respect of the following matters, viz: —

(1.) Enforcing the attendance of witnesses and examining them 
on oath, affirmation or otherwise.

(2.) Compelling the production of documents.
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(3.) Punishing persons guilty of contempt of the Court or of any 
order of the Court.

(4.) Ordering inspection of property.

(5.) Making and enforcing any order which may be necessary to 
the proper hearing and determination of any question before 
the Court.

The Court may exercise all or any of such powers for the purposes of 
any claim before the Court to the same extent as the-Supreme Court 
might exercise them or any of them for the purposes of any suit or 

10 action.

7. The Court may, if it thinks fit, approve and give effect to any 
compromise or arrangement arrived at with reference to any claim in 
relation to land irrespective of the strict rights and obligations of the 
parties.

8. Where the circumstances of the case are such that the Court 
deems it right and expedient that the expenses of any party or witness 
should be paid by any other party making or opposing any claim heard 
and determined under this Ordinance, the Court may fix the amount of 
such expenses and may order payment thereof to be made by such other 
party accordingly. Such order may be enforced in the same manner as a 
similar order of the Supreme Court can be enforced.

20

30

40

9. Any member of the Court shall, for the purposes of any 
enquiry, have power to enter and view any premises or property, and also 
to authorize any person nominated by such member to enter and view 
any premises or property for the like purpose.

10. If it shall appear to the Court that any witness has committed 
wilful and corrupt perjury, the Court may, for the purpose of punishing 
such perjury, exercise powers similar to and to the same extent as those 
conferred on the Supreme Court by section 23 of Ordinance 12 of 1873 
for the punishment of perjury in any cause, suit, or action.

11. Any summons, order, warrant, or direction of the Court shall 
be deemed to be duly made with the authority of the Court if signed by 
the Registrar, and any such summons, order, warrant, or direction so 
issued in connection with and for the purposes of any claim shall be 
equivalent to any form of summons, order, warrant, or direction issued in 
any action or suit in the Supreme Court for enforcing the attendance of 
witnesses, or compelling the production of documents or otherwise for 
the purposes of any suit or action.

12. No barrister, proctor, attorney, or solictor shall be permitted 
to appear on behalf of any party in any case before the Court, except by 
the special permission of the Court.

and enfor 
cing any 
order of 
Court.

Item 
No. C24

New Territories 
Land Court 
Ordinance, 
No. 18 of 
1900 
(continued)

Compromise 
of claim.

Expenses of 
witnesses.

Power to 
enter and 
view.

Power of 
Court with 
respect to 
any witness 
committing 
perjury.
Summons, 
warrant, 
etc., 
to be 
signed by 
Registrar.

Legal 
practitioners.
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Item
No. C24

Court may 
allow or 
disallow

New Territories claim.
Land Court
Ordinance,
No. 18 of
1900
(continued)

Title where
claim
allowed.

Land 
declared 
property of 
the Crown. 
Who to be 
deemed 
trespassers.

Appeal.

Form of 
title.

Payment of 
rent in 
money in 
stead of in 
produce.

13. The Court may allow or disallow any claim in relation to land 
or allow the same as to part thereof, or for such period or at such rent and 
on such other conditions as may appear to the Court to be equitable and 
just.

14. In cases where the Court allows the claim or part of the 
claim, such claim and its allowance shall be reported by the Registrar to 
the Governor in due course in order that a title appropriate to the case 
may be granted. If, however, in any particular instance, the Governor 
deems it inexpedient, having regard to the public interests of the Colony, 
that such title should be granted, the matter shall be referred back to the 10 
Court to decide what compensation shall be paid to the claimant or 
claimants, and the amount awarded by the Court shall be paid by the 
Government to such person or persons as the Court may direct. The 
decision of the Court as to the amount of compensation shall be final.

15. All land in the New Territories is hereby declared to be the 
property of the Crown, during the term specified in the Convention of the 
9th day of June, 1898, hereinbefore referred to, and all persons in 
occupation of any such land, after such date as may be fixed by the 
Governor by notification in the Gazette, either generally or in respect 
to any specified place, village, or district, shall be deemed trespassers as 20 
against the Crown, unless such occupation is authorized by grant from the 
Crown or by other title allowed by the Court under this Ordinance, or by 
license from the Governor or from some Government officer having 
authority to grant such license, or unless a claim to be entitled to such 
occupation has been duly presented to the Court and has not been 
withdrawn or heard and disallowed.

16. In case any claimant shall be dissatisfied with the decision of 
the Court and the Court shall certify that the value of the claim is over 
five thousand dollars, he may, within fourteen days from the date of such 
decision, apply to the Chief Justice of the Supreme Court for leave to 30 
appeal to the Full Court, and the Chief Justice may grant such leave on 
such terms as to notice, costs and other matters as he may in his discretion 
think fit. If leave to appeal is granted, such appeal shall be heard by the 
Full Court. The procedure to be followed on appeals and the hearing 
thereof shall be, as nearly as may be, the same as is from time to time laid 
down by law in the case of appeals from the Puisne Judge to the Full 
Court. No writ of certiorari shall lie with regard to the proceedings of the 
Court.

17. Titles to be granted under this Ordinance shall be in such 
form or forms as may, from time to time, be directed by the Governor. 40

18. In any case of any land in the New Territories being held 
under an agreement to pay rent in produce, it shall be lawful for the 
tenant of such land to pay rent in money instead of such rent in produce, 
according to a rate, which shall be fixed each year by the Governor in 
Council and published in the Gazette, as the fair commutation price of
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such produce.

19. In any case where land in the New Territories is held under 
an agreement to pay a rent in produce in perpetuity, it shall be lawful for 
the person who is liable to pay such rent, either to pay an annual rent in 
money, instead of in produce, at a rate to be fixed in the manner provided 
by section 18 or, with the consent of the Court, to redeem his liability to 
pay such rent by paying to such person as the Court may direct such 
capital sum of money as the Court may, under all the circumstances of the 
case, consider to be fair and reasonable.

10 20. From the date of the coming into operation of this 
Ordinance, no rent in produce shall be reserved in any agreement for the 
occupation of land in the New Territories. If any rent in produce is so 
reserved after the said date, then such rent shall not be recoverable in any 
Court of law or by any legal process or proceedings.

21. The Governor shall have power, from time to time, to 
appoint such other officers as he may deem necessary to assist the Court 
in the execution of its duties, power, and authorities, and shall also have 
power to revoke any appointment made under this Ordinance at any time, 
and also, if he deems it necessary, to make any new appointment in lieu 

20 thereof.

22. When, in the opinion of the Governor, the work for which 
the Court was constituted has been performed, the Governor may, by 
Notification to be published in the Gazette, declare that the Court shall 
cease to exist from such date as may be specified in such Notification, 
and, thereupon, the Court shall cease to exist accordingly, and all 
appointments made under this Ordinance then existing shall cease and 
determine.

23. Ordinance No. 8 of 1900 is hereby repealed, but all 
appointments made thereunder shall remain valid and be henceforward 

30 deemed to be made under this Ordinance.

Passed the Legislative Council of Hongkong, this 16th day of 
July, 1900.

R. F. JOHNSTON,
Acting Clerk of Councils.

Assented to by His Excellency the Governor, the 23rd day of 
July, 1900.

F. H. MAY, 
Acting Colonial Secretary.

Redemption 
of perpetual 
rent in 
produce, or 
substitution 
of annual 
rent in 
money.

No rent in 
produce to 
be reserved 
after certain 
date.

Appoint 
ments, 
revocation, 
and new 
appoint 
ments.

Dissolution 
of the Court 
when no 
longer 
required.

Repeal.

Item
No. C24

New Territories 
Land Court 
Ordinance, 
No. 18 of 
1900 
(continued)
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ITEM NO. C25 Item
No. C25 EXTRACTS FROM COLONIAL OFFICE FILE NO. 129/300 ————
Extracts
from
Colonial
Office
File No.
129/300
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HONG KONG

NO. 28270

DESPATCH 
(illegible)

c.o.
28270 

RECD.
RECD.20 AUG 00

No. 

342

1900 
July

(illegible) Paper 

(illegible)

(Subject)

Ordce 18. 1900

New Territories Land Court

Submits

Spare copies to Library 

Mr. Cox

(Minutes) (sd.) (illegible) 
31/8

ho
<D

307, '02
(illegible1

Subsequent Paper 

(illegible)

Mr. Lucas

The amendments directed in 

the desp on 13316 have been embodied 

in this Ordc£, and the S. of S's 

instructions as to repealing & re-enacting 

the old Ordc_e, with these amend 

ments, have been carried out.

A new provision, introduced at 

the instance of the members of the 

Courts, raises the limit of value, in 

cases which can be tried by one , , , ~ D 

member alone» from $200 to $500. ==

P.T.O.
? Sanction (sd.) A.F. 

(illegible) 7/8
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Mr. Lucas 

? So proceed

(sd.) H. B. L.

29/Aug. 

(sd. ) C.P.L. 29

at once
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(illegible)

Sir,

Seal 

(illegible)

Government (illegible) 

Hongkong, 28th July, 1900.

With reference to your despatch No.150 of 25th.May last,

I have the honour to transmit for the signification of Her

Majesty's pleasure the following Ordinance entitled :- 
&

'An Ordinance to facilitate the hearing, determination,

and settlement of land claims in the New Territories, to esta-

blish a Land Court, and for other purposes.' - No. 18 of 1900.

The customary Report by the Attorney General is annexed.

I have the honour to be,

Sir, 

Your most obedient

Humble Servant, 

(sd.) Henry A. Blake

GOVERNOR, & C.

Right Honourable

JOSEPH CHAMBERLAIN, M.P. 

&c. , &c. ,
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IBCLOSURf 2.

Attorney General 1 * Office. 

July 25th.,1900.

REPORT OM ORPniANCK 18 OK 1900.

I hare eiaralnad the JiccompHnvlnp- Orrt tnnncfl , en-

'An Orcllr.nr.ee to facllltato the hearing, de ter- ,
«

-.liiatior, :-m.l sottlcront or 19nd claim 1' In the Mew Torrl- f

lorioa,to v.'9taMir-h a Lar.-I Court,find for other purposes.'

" aa of opinion that the Orllnnnce 1« ono which 1s not

•.»ry to the Governor's Instructions.

lll.li.nim-.- »• ..f I'M", j i. ...line I ;r 11 l.i , I ('•,::.:

Uli I in lli. X> >• '!• in',,n". «:i- ,,-w,,!,..! |., |, ,•. 

I..ml KOI ..II '.'si;, M.,I,|I. I'lV tt v en .1.ill MH nun., (..

!!•:• MHJ.'-II'.- !,'>. I,..i,-. ...,l ll.i- (li.liiiain . ,'^< n, K,'.. » ^
,|.|.in>v.l ; l"il il". f. ll,.ni / i.r.i, I, lini'in-. <,u inn.,,- ;...

(a.J Tin-M.l-liiuli..'.. in -i.M-lii.il |H.,,f ,I,,. ,,..r |. - x 
ilie (.I.IMII...I n. I V.I-IIIK.' C.,, u ,,,|- I,.i il, <••., .. 
-l.y Uic ('..mi,' MI U-I..I.MII I., il..- I^.M.' il.. :.......:
111011.7 lent in ,nl.riiii.n..n ..f n Ml in | r.-liii-r. I l.i-
14 UfUII^' lilt. Cll'lll 1^ I,Ml illlM.rll.l 1,1 U .( JMIIlM..

luitl iuitiluli.iii.
' If.) I'lUTirU.II I.I 111^ ItlS.l.', ill HTliotl I'l, f'-r llll.lMHIJ

fiayinoiil uf An mtn.iijl iiiuii.-t' rvnl u-- nn tht.Tijiili*.' 
lu tlio IMIUIK-I.I of u rujiilnl mm, in rnMM vftl,--

\r.} '1'hc n.lilili..ii i>f n M-.-!i>,ti pr.ii i.lii.jf tl.nt lii.
Cmirl nlmll bi' l.iu.i/ltl t.i pn un.l n. MI..I. n« UK- »,•• I.
li.it nlii.li il IK >i|>'<uiiili>l Inn IICIMI |>vrfuriiiibl 

IMili»lli-u M ..( ]'«KI i- l.-|.ull,l l.r ll.ii Ur.liiliui.-.r al. I 
n>-4«tiiirluj v^ilh llir mil. n.linrdln tin nli«ii.-U. t)n.- ..lli.-i 
»i.ici.,|.,,<nl I... I— i, ni.,1,, :,l II,,- •ii^x.tiuii ,,( il,,. II,-m 
l«r< ,,( (I,.- Ij.n.l C..IIM. liny llioii^l.C II .IviJMl.l,. II...I 
iliA tul.ii? *.f Ji«|>ulii.t V|K.III-«. ulnvli miplit )«-. Jt-nll ivith l>\ 
.•!>•• HicinU^r nf tliA (.'onrt, il..!!!!!! l.u ntiM-1, wild « vim* i» 
, \l-M.n,,;' il.i- l.ir.1.., -.. ,.f llir C..nrl. 'I'!,i, in.M,,,,i,,, i,:,..

l.i*'. Uvu c,.nliiiui>l n- \ uli.l, nnil, in onlcr (it prr-x.-nl ;.i.\

Onlinuiit.- \-v lln-ir -ln.rl u(U<, ll><- f^i.trt titli* lu llitr |.ri-''-in 
VlrJi.i.it.rf luin 6*-«.ti vlinn^--.! lo " 1'l.c Nnw Trrril'itu'- l^,.i.| 
I "iirt ll^linmui,, I'KXI."

Jll~r,,y a,»,rml
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ENCLOSURE 2

Attorney General's Office.

July 25th, 1900. 

REPORT ON ORDINANCE 18 OF 1900.

I have examined the accompanying Ordinance, en 

titled -

'An Ordinance to facilitate the hearing, deter 

mination, and settlement of land claims in the New Terri 

tories, to establish a Land Court, and for other purposes. 1

I am of opinion that the Ordinance is one which is not 

contrary to the Governor's Instructions.

Olijerts and Keasunt.
l)r<i(p«DCC H of 19OO, providing for a Land Court lor the 

purpose/of hearing mid determining nlaiins in mlaiion to 
land ill the Now Territories, was iiss*:nte<l to by the 
Governor on 1'Stli March, 1900. It was duly sahmilted for 
Her Majesty's direclions, uiid (lie Ordinance, generally, was 
approved ; but tlio following mncndmenie, on minor points, 
were suggested by tbB Secretary of ."vale u,s desirable : —

(<t.) Tlio substitution, in seHion 18, of the words "by 
fbe Governor in Kxecntive Council" for ilie words 
•'by tbe Court," in relation to the tixiiii; the rule nf 
money rent in substitution of rent in produce. This 
ie because tbe Court is not intended to IK- ;i pcimu- 
ncn! institution.

(b.) Provision being made, in section 19, lor allouiu;; 
payment af au annual money rent us nn ultrruuti* '.: 
to tbe payment of a capital sum, in i-;ise» »f tbo 
roiK-niption ol a produce reu: payabb 1 in puipi-tniiy.

(f.) Tlio addition of :\ j«i:ii<m providing tluit ill" 
Court shall he broiiflif to nit mul as S<M>M as tliu wink 
for which it is npjioinl^l has boc-n pcrfonnr?''.

Ordituuii-u 8 of i'JOO is repealed by tbis Ordinance and 
ro-enncled with iht> uniendnic.nis incnlinuud. One ollior 
aoiendiuent has l>et;n mrxdc, at the su^eslion of the Mem 
bers of Ih» Lund Court. Tlioy thought it iksiraUo i.bn! 
the value of disputed claims, which mijiht be dealt. « lib liy 
one niemlMjr ol' (ho (.\uirt, ahoidd be rttised, witli a vio\i' to 
expediting the Uisinc.^.s of the Court. Thf inaxinnun hu^, 
accordingly, bei-n raided from two hundnid to live Immlred 
dollars. Ap[mintinenu made under Ordinance « "I' 1900 
btkva bcon continued as valid, and, in order to prevent any 
ttoufusion in citing Ordinance 8 of 11)00 and tlio present 
Ordinance by their «liort titles, tliu *liort title to tbu |ire«'iit 
Ordinance hns bc<'D changed to "'J'be Sc.n- Territories Liunl 
Court Onliuanci', HKH).''

\V. AlEH.ll (TOOII>( i.V,
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ITEM NO. C26 Item
No. C26 

NOTICE OF NON-DISALLOWANCE OF ORDINANCE NO. 18 OF 1900
Notice of

(Taken from "The Hongkong Government Gazette", ™on'29th September, 1900) Disallowance
of Ordinance

GOVERNMENT NOTIFICATION.-No. 498 8 °f
dated 29thIt is hereby notified that Her Majesty has not been advised to exercise her September 

power of disallowance with respect to the following Ordinance:— 1900

Ordinance No. 18 of 1900, entitled— An Ordinance to facilitate the hearing,
determination, and settlement of

10 land claims in the New Territories,
to establish a Land Court, and for 
other purposes.

By Command,

J. H. STEWART LOCKHART,
Colonial Secretary.

Colonial Secretary's Office, Hongkong, 29th September, 1900.
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ITEM NO. C27

NEW TERRITORIES TITLES BILL 1902 

A BILL

Item
No. C27

New Territories 
Titles Bill 1902

ENTITLED

The New Territories Titles Ordinance, 1902.

WHEREAS it is expedient to declare the law relating to rights
in customary land in the New Territories and to make provision for
the transfer of the right of use and occupancy in customary lands in
the New Territories and for the registration of mutations in titles

10 thereto:

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as folio ws:-

1. This Ordinance may be cited as the New Territories Titles 
Ordinance, 1902, and shall apply only to the New Territories and to land 
therein.

2. In this Ordinance, unless the context otherwise requires: —

(a.) "Customary land" means land as to which a claim has been
allowed by the Land Court constituted under Ordinance 18 of
1900 or land expressly granted to be held from the Crown

20 under local customary tenure: but shall not include land as to
which a Crown Lease has been issued.

(b.) A "Customary Mortgage" means a mortgage redeemable at 
any time by the mortgagor on repayment of the loan-the 
rents and profits of the estate being received in the meantime 
by the mortgagee in satisfaction of the interest without 
account.

(c.) "Customary Land-holder" means any claimant whose claim 
to land has been allowed by the Land Court constituted 
under Ordinance 18 of 1900 and every person to whom land 

30 is expressly granted to be held from the Crown under local 
customary tenure and includes any person deriving title by 
transfer or transmission from such claimant or grantee from 
the Crown but shall not be deemed to include any person 
who shall have surrendered his rights to the Crown under 
section 22 of this Ordinance, nor any person deriving title 
through such person.

Definitions.

(d.) "Titles Register" means the 
provisions of this Ordinance.

Register kept under the
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Item
No. C27

New Territories 
Titles Bill 1902 
(continued)

(e.) "Transfer" used in connection with land or any interest 
therein means the passing of such land or interest by the act 
of the parties: but does not include mortgage.

(f.) The "Titles Office" means the branch of the Land Office 
established for the New Territory.

(g.) The "Registrar" means the Registrar of Titles appointed for 
the purpose of carrying into effect the provisions of this 
Ordinance.

(h.) "Transmission" used in connection with land or any interest
therein means the passing of such land or interest by the 10 
operation of law.

(i.) "Land" includes buildings thereon and also land covered with 
water or within the flow of the sea.

(j.) "New Territories" means the additional territories acquired 
by this Colony under the Convention dated the 9th day of 
June, 1898, between Her late Majesty Queen Victoria and 
His Majesty the Emperor of China for the enlargement of the 
limits of this Colony, but does not include that portion of 
the Territories which is defined as New Kowloon by 
Ordinance 30 of 1900. 20

3. Every customary land-holder at the time of this Ordinance 
coming into force shall be entitled to have issued to him an extract from 
the Titles Register. Such extract to be in the form prescribed in Form // 
in the Schedule to this Ordinance under the seal of the Titles Office and 
signed by the Registrar.

Rights of 4. A customary land-holder shall be deemed to have a
customary permanent heritable and transferable right of use and occupancy in his
land-holder, customary land subject only:—

(a.) to the payment of all such Crown rent, land tax, or
assessment as may from time to time be imposed in respect 30 
of customary land;

(b.) to the reservation in favour of the Crown of all mines and 
mineral products and of all buried treasure: with full liberty 
to work and search for the same, paying to the customary 
land-holder such compensation for any damage occasioned 
thereby as may be assessed by the Registrar;

(c.) to the reservation in favour of the Crown of the right of 
making roads, drains and sewers and laying down water-pipes 
and gas pipes, carrying electric, telephone and telegraph wires 
and using, repairing and maintaining the same paying to the 40
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10

20

customary land-holder such compensation for any damage 
occasioned thereby as may be assessed by the Registrar;

(d.) to the payment to any persons of such rent charge if any as 
the Land Court shall have decided to be payable out of such 
customary land;

(e.) to the right of the Crown to take possession of such land 
upon paying to the customary land-holder full and fair 
compensation: such compensation to be fixed by the 
Registrar: should the land-holder be dissatisfied with such 
compensation he may appeal to the Supreme Court in the 
matter provided in section 20 hereof;

(f.) to the enjoyment by any persons of all rights of way or other 
easements or profits to which the Land Court may have 
decided the land to be subject.

5. All mutations in titles to customary land in the New Registration 
Territories whether by transfer, or mortgage, shall ~be effected and of mutations 
registered and all mutations to such titles by transmission shall be in title, 
registered in accordance with the provisions of this Ordinance and not 
otherwise.

Item 
No. 27

New Territories 
Titles Bill 1902 
(continued)

6. — (1.) The parties to any transfer shall attend at the Titles 
Office either in person or by an agent authorised in writing attested by at 
least two witnesses whose addresses shall be stated in the attestation, and 
shall make application for registering the transfer producing the extract 
from the Titles Register issued in respect of the land which is the subject 
of transfer or accounting to the satisfaction of the Registrar for its non- 
production.

(2.) As security against personation and fraud the Registrar 
may decline to register any transfer unless an elder of the division or 
district in which the customary land is situate or two other respectable 

30 witnesses shall attend and identify the parties.

(3.) The Registrar, on proof being made to his satisfaction 
that the transferee is entitled to be registered shall enter particulars of the 
transfer in a Register of Transfers and shall draw up and sign a declaration 
in the form prescribed in Form B in the Schedule hereto and shall cause 
the same to be signed in his presence by the transferor (or his agent 
authorised as aforesaid) and shall deposit the same in his office and shall 
also deposit the extract from the Titles Register if produced.

(4.) As soon as the necessary entries have been made in the
Register of Transfers the Registrar shall proceed to note the transfer in

40 the Titles Register and shall issue to the transferee an extract from the
said Titles Register showing him to be the registered holder of the land
transferred.

Transfers.
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Item
No. C27

New Territories 
Titles Bill 1902 
(continued)

Mortgages. 7. - (1.) Every customary land-holder may charge his interest in 
such land by way of customary mortgage with the payment of any 
principal sum of money or by way of mortgage with the repayment at an 
appointed time of any principal sum of money with interest.

(2.) For the purpose of effecting such a mortgage the 
registered holder and the proposed mortgagee shall attend at the Titles 
Office either in person (or by an agent authorised in writing attested by 
two witnesses whose addresses shall be stated in the attestation) and shall 
make application for registering the proposed mortgage producing the 
extract from the Titles Register issued in respect of the land which is to be 
charged or accounting to the satisfaction of the Registrar for its non- 
production.

(3.) As security against personation and fraud the Registrar 
may decline to register any mortgage unless an elder of the District in 
which the customary land is situate or two other respectable witnesses 
shall attend and identify the registered holder.

Registration 8. - (1.) The Registrar on being satisfied that the proposed 
of mortgages, mortgagee is entitled to have the charge registered as a mortgage, shall 

draw up and sign a declaration in the form prescribed in Form D in the 
Schedule hereto and shall cause the same to be signed in his presence by 
the registered holder of the land (or his agent authorised in writing) and 
deposit the same in his office and shall enter the particulars of the 
mortgage in the Titles Register.

(2.) As soon as the necessary entries have been made the 
Registrar shall endorse on the extract from the Titles Register the 
particulars of the mortgage and shall hand the extract so endorsed to the 
mortgagee.

Implied 
covenants 
in customary 
mortgage.

Implied

9. In every customary mortgage the following covenants shall be 
implied between the parties: —

(1.) that the mortgagee shall be at liberty to enter into possession 
of the land immediately the transaction has been registered;

(2.) that the mortgagee shall while in possession be entitled to 
receive and retain for his own use all the rents and profits of 
the said land without account;

(3.) that the mortgagor may at any time give six months' notice 
of his intention to repay on an appointed day the principal 
mortgage money;

(4.) that no interest shall be receivable by the mortgagee in 
respect of the principal mortgage money.

10. In every mortgage other than a customary mortgage the

10

20

30

40
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covenants 
in ordinary 
mortgage.

Sale of
mortgaged
property.

following covenants shall be implied between the parties : —

(1.) that the mortgagor shall be at liberty to retain possession;

(2.) that the mortgagor will on the appointed day pay to the 
mortgagee the stated principal mortgage money and will in 
the meantime and thereafter if and so long as the principal 
mortgage money or any part thereof remains unpaid pay 
to the mortgagee the interest as provided for in the said 

10 mortgage;

(3.) that should the mortgagor make default in payment of 
principal or interest the mortgagee shall be at liberty to enter 
upon the land and receive the rents and profits thereof.

11. In case default be made in payment of the principal sum due 
by virtue of a mortgage other than customary registered under this 
Ordinance or in the payment of any interest or periodical sum agreed to 
be paid in respect thereof the mortgagee may apply to the Registrar for 
a summons calling upon the mortgagor on a day named therein to show 
cause why the mortgaged property or any part thereof should not be sold 

20 for the payment of the mortgage debt. If without reasonable excuse the 
mortgagor fails to show cause as aforesaid the Registrar may if he thinks 
fit make an order for the sale of the mortgaged property or any part 
thereof: Provided always that no such order shall be made unless and 
until —

(i.) notice requiring payment of the principal mortgage money 
has been served on the mortgagor or one of any joint or 
several mortgagors and default has been made in payment of 
the mortgage money or any portion thereof for three months 
after such service; or

30 (ii.) some interest or periodical sum under the mortgage is in 
arrear and unpaid for three months after becoming due.

Summonses and notices under this section may be served either 
personally or by leaving the same at the last known residence of the 
mortgagor.

12.—(1.) For the purposes of this Ordinance the Registrar shall Powers of
have powers similar to those vested in the Supreme Court of this Colony Commis-
in any suit or action in respect of the following matters, viz:- sioner.

(a.) Enforcing the attendance of witnesses and examining them 
on oath, affirmation or otherwise.

40 (b.) Compelling the production of documents.

(c.) Punishing persons guilty of contempt of any order of the
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Registrar. 

(d.) Ordering inspection of property.

(e.) Making and enforcing any order which may be necessary to 
the proper hearing and determination of any question before 
the Registrar.
(2.) If it shall appear to the Registrar that any witness has 

made on oath a statement which is false, the Registrar may commit such 
witness to prison for any period not exceeding three months with or with 
out hard labour or may fine such witness in any sum not exceeding one 
hundred dollars.

Sale to take 13. Every sale of customary land under an order of the Registrar 
place at the for the payment of a mortgage debt shall be held at the Titles Office or at 
Titles Office. such other convenient place and at such time and after such notice as the 

Registrar may direct.

Satisfaction 
to be 
recorded.

Transmis 
sion.

10

20

Leases.

14. The Registrar shall on due proof of the satisfaction of the 
mortgage, record such satisfaction on the Titles Register and thereupon 
the mortgage shall be deemed to have been extinguished.

15. No sale or mortgage of any interest in any customary land in 
the New Territories shall be valid unless made in accordance with the 
provisions of this Ordinance.

16.—(1.) Any person claiming to be entitled to any customary 
land by transmission shall attend at the Titles Office either in person or 
by his agent authorised in writing attested by at least two witnesses whose 
addresses shall be stated in the attestation and shall make application to 
be registered as the customary holder of such land and shall produce the 
extract from the Titles Register last issued in respect of the land claimed 
or account to the satisfaction of the Registrar for its non-production.

The Registrar, if it appears to him, after a notice of such 
application has been published for such period and in such manner as he 
may prescribe and after such enquiry as he may think fit to make, that 
the applicant is so entitled, shall make an order to that effect and furnish 30 
the applicant with a copy of such order.

(2.) Every application for registration on transmission by way 
of inheritance shall be accompanied by a statutory declaration in the form 
prescribed in Form E in the Schedule hereto and the order of the 
Registrar shall be in the form prescribed in Form F in the said Schedule.

Every transmission shall be noted in the Titles Register and an 
extract from the said Register shall be issued to every person entitled 
thereto.

17.—(1.) When any land is intended to be leased for a life or lives
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or for any term exceeding one year, the registered holder and the 
proposed lessee shall attend at the Titles Office either in person (or by an 
agent authorised in writing attested by two witnesses whose addresses 
shall be stated in the attestation) and shall make application for registering 
the proposed lease producing the extract from the Titles Register issued in 
respect of the land which is to be leased or accounting to the satisfaction 
of the Registrar for its non-production. As security against personation 
and fraud the Registrar may decline to register any transfer unless 
an elder of the Division or District in which the customary land is 

10 situate or two other respectable witnesses shall attend and identify the 
parties.

(2.) The Registrar on being satisfied that the proposed lessee 
is entitled to have the lease registered, shall draw up and sign a declaration 
in the form prescribed in Form / in the Schedule hereto and shall cause it 
to be signed in his presence by the lessor and the lessee or his agent 
authorised as aforesaid and shall deposit the same in his office and shall 
make a note of the particulars of the lease in the Titles Register.

(3.) As soon as the necessary entries have been made the
Registrar shall endorse on the extract from the Titles Register the

20 particulars of the lease and shall hand the extract so endorsed to the lessee.

(4.) In every lease there shall be implied the following 
covenants by the lessee with the lessor, that is to say: —

(i.) that he will pay the rent thereby reserved at the times therein 
mentioned, and all rates and taxes which may be payable in 
respect of the demised property, during the continuance of 
the lease;

(ii) that he will keep and yield up the demised property in good 
and tenantable repair, reasonable wear and tear excepted;

and similarly there shall also be implied the following powers in the lessor, 
30 that is to say:-

(iii.) power to distrain according to law;

(iv.) that he may, by himself or his agents, at all reasonable times, 
enter upon the demised property, and view the state of repair 
thereof;

(v.) that in case the rent, or any part thereof, shall be in arrear for 
the space of three months, although no demand shall have 
been made thereof, or in case default shall be made in the 
fulfilment of any covenant, whether expressed or implied in 
such lease, on the part of the lessee, and shall be continued 

40 for the space of three months, it shall be lawful for the lessor 
to re-enter upon and take possession of the leased premises;
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Registration 
to be con 
clusive 
evidence 
of title.

Appeals.

Rules.

18. The Registrar upon proof to his satifaction of re-entry by the 
lessor, in manner prescribed by the lease, or under the power in the last 
sub-section of the last preceding section provided for, or of recovery of 
possession by a lessor, by any proceeding in law, shall note the same by 
entry in the Titles Register and the estate of the lessee in such land shall 
thereupon determine, but without releasing him from his liability in 
respect of the breach of any covenant in such lease expressed or implied, 
and the Registrar shall cancel such lease if delivered up to him for that 
purpose.

19.—(1.) The registration of all mutations in title to customary 
land effected and registered in accordance with this Ordinance shall be 
conclusive evidence that the person whose name is entered on the Titles 
Register is absolutely and indefeasibly entitled to be registered and the 
title of such person shall not be subject to be questioned on the ground of 
adverse possession or otherwise except in the case of fraud or mis 
representation to which such person is proved to have been a party.

(2.) A certified extract from the Titles Register if signed by 
the Registrar and sealed with the seal of his office shall be received in 
evidence in the same manner as the original.

20. Every order or award and every entry in the Register made 
by the Registrar under this Ordinance shall be binding on all parties and 
shall not be set aside, varied or expunged except in the manner in this 
Ordinance expressly provided.

Provided always that any person who is aggrieved by any order, 
award or entry in the Register made by the Registrar may move the 
Supreme Court within one month after the registration of such order or the 
making of any such award or entry to set aside, vary or expunge the same.

Except as in this Ordinance expressly provided no Court shall 
exercise jurisdiction as to any matter relating to land within the 
jurisdiction given by this Ordinance to the Registrar of Titles.

21. Subject to the provisions of this Ordinance the Governor in 
Council may from time to time make Rules in respect of all or any of the 
following matters:—

(a.) the form of the Titles Register;

(b.) the form of the Register of Transfers and the mode in which 
such Registers are to be kept;

(c.) the mode in which registration is to be conducted;

(d.) the fees to be taken by the Registrar;

(e.) the custody of the Registers and other documents connected

10

20

30
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with the business of registration;

(f.) generally in relation to any matters whether similar or not to 
those above-mentioned as to which it may be expedient to 
make Rules for carrying into effect the provisions of this 
Ordinance.

All such Rules shall be published in the Gazette.

22. It shall be lawful for any customary land-holder to notify to Issue of 
the Registrar his desire to surrender his rights in his customary land to the Crown lease. 
Crown: and to receive in exchange a Crown lease. Such notification shall 

10 be in the form prescribed in Form G in the Schedule hereto: and on 
receipt of such notification duly signed by the applicant the Registrar 
shall forward the same to the Colonial Secretary with a report: and it shall 
then be lawful for the Governor to order that a Crown lease for such 
period and on such terms as he shall think fit be issued to the applicant in 
respect of such land: and such land shall from the date of the issue of such 
Crown lease be exempt from the provisions of this Ordinance and shall 
become subject to the general law in force in the Colony with regard to 
land held upon lease from the Crown.

23. The Registrar may by a notice in writing duly served in the Boundary 
20 manner prescribed in Rule 3 of the Rules made under section 21 of this marks. 

Ordinance require any customary land-holder to erect boundary marks 
where necessary for the purpose of defining the limits of his customary 
land or to repair any boundary marks already existing; and if such land 
holder fails to comply with this requisition within a period to be specified 
in the notice may cause the work to be done and recover the cost thereof 
as if it were an arrear of revenue due in respect of the land.

24.—(1.) Nothing contained in this Ordinance shall derogate from Easements, 
any Rights of Way or other Easements now or hereafter acquired by the 
public in over along or across any customary land or shall be deemed to 

30 confer on the registered holder of any customary land a right to interfere 
with or obstruct the public use of any way or other easement so acquired 
or enjoyed as aforesaid.

(2.) In case the registered holder of any customary land shall 
interfere with or obstruct the public use of any way or any easement now 
or hereafter acquired or enjoyed by the public in over along or across the 
land of which he is the registered holder any person aggrieved or 
damnified by such interference or obstruction may apply to the Registrar 
for a summons calling upon such registered holder on a day named therein 
to show cause why an order shall not be made requiring him to abate such 

40 interference or remove such obstruction.

In case the registered holder shall fail to show cause as aforesaid 
the Registrar may if he thinks fit make an order requiring him to abate 
the interference or remove the obstruction within such limit of time as the
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Registrar may deem reasonable and if the registered holder fails to comply 
with the terms of the order within the specified period the Registrar may 
cause the necessary steps to be taken to that end and recover the cost 
thereof as if it were an arrear of Revenue due in respect of the land.

Caveats. 25.—(1.) Any person claiming to be interested at law or in equity, 
whether under an agreement, or under an unregistered instrument, or 
otherwise however in any land may lodge a caveat with the Registrar 
forbidding the registration of any dealing with such land, either absolutely 
or unless such dealing shall be expressed to be subject to the claim of the 10 
caveator, or to any conditions conformable to law expressed therein:

A caveat may be in the form prescribed in the Form / in the 
Schedule hereto, and shall be under the hand and verified by 
the declaration of the caveator or an agent duly authorised in 
writing as aforesaid, and shall contain an address to which 
notices may be sent or at which proceedings may be served.

Upon the receipt of a caveat the Registrar shall make a 
memorandum thereon of the date and hour of the receipt 
thereof and shall enter a memorandum thereof in the Titles 
Register and shall forthwith send a notice of such caveat to 20 
the person against whose title such caveat shall have been 
lodged.

So long as any caveat shall remain in force the Registrar shall not, 
contrary to the requirements thereof, register any dealing 
with the land in respect of which such caveat shall have been 
lodged.

(2.) The registered proprietor or any other person claiming 
estate or interest in the land may, by summons, call upon any caveator, to 
attend before the Registrar to show cause why the caveat should not be 
removed; and the Registrar may upon proof that the caveator has been 30 
summoned, and upon such evidence as the Registrar may require, make 
such order in the premises, either ex pane or otherwise, as shall seem just.

Fees. 26.—All fees payable under this Ordinance or under any Rules or 
Regulation made thereunder may be recovered in a summary manner 
before a Police Magistrate.
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FORM C.

Register of Transfers.

No.
oi "S 
Q

0
53

oji

o infc

0

o
H

_o "o

8
RQ

Demarcation 
District.

2
Particulars of Transaction. Signature of Collector 

of Land Revenue.

FORM D.

Mortgage.

I hereby certify that on the day 
of appeared before me A.B. (or X.Y., the duly constituted Agent of A.B.) 
of and C.D. (or Y.Z. the duly constituted Agent of C.D.) of 
And thereupon the said A.B. (or the said X.Y. on behalf of A.B.) declared that he (or 10 
that the said A.B.) is the registered holder of the customary lands described in the 
Titles Register Book folio . And that he the said A.B. has mortgaged to C.D. 
his interest in the said land (or in part of the said land) that is to say (here describe the 
land mortgaged) as security for the re-payment to the said C.D. *(on the day 
of ) of the principal sum of *(with interest thereon at 
the rate of per cent, per mensem,) which said principal sum has been 
actually advanced to him the said A.B. by the said C.D.

And the said C.D. (or the said Y.Z. on behalf of C.D.) declares that he agrees 
to accept the mortgage abovementioned as security for the said sum of $ 
*(and interest.) 20

(Signed.)

Registrar.

[ * Omit when the mortgage is customary. ]
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New Territories

In the goods of Titles Bill 1902
(continued)

I.I do solemly and sincerely declare 
that to the best of my knowledge and belief of

died on the day of ,19 , at
and that at the time of death the deceased was the registered 
holder of the customary lands described in the Titles Register Book folio

2. I further solemnly and sincerely declare that the following persons are the 
10 heirs of the deceased and entitled to share in the inheritance, that is to say: —

And I make this solemn declaration conscientiously believing the same 
to be true and by virtue of the provisions of

Declared before me at the day of ,19

Justice of the Peace, Notary Public or other 
person authorised to administer declarations.

FORM F.

Declaration by the Registrar of Titles. 

Transmission by Inheritance under Section 16.

I hereby certify that on the day of appeared before me
20 who thereupon declared that they are

entitled (by law) to share in the inheritance of deceased in respect
to the following customary lands described in the Titles Register Book folio : —

(a.) And the said heirs agreed to be registered jointly as customary land 
holders in respect to the said land.

or 
(b.) And the said heirs agreed before me that

shall be recognized as the customary land-holder in respect to the said 
land.

or
30 (c.) And the said heirs agreed to have the said land partitioned among them in 

the following shares that is to say: —
or

(d.) And whereas the said heirs disputed how the said land should be 
partitioned I have duly enquired into the matter and have assigned the 
shares as follows: —

(Signed.) 
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FORM G.

I, A.B., being entitled as customary land-holder to the land described in the 
Titles Register Book folio do hereby notify my desire to surrender all my 
rights in such customary land to the Crown and to receive in return a Crown lease on 
the terms of and at a Crown rent of

(Signed.)

FORM H.

Book No.
Folio No.
Demarcation District
Lot No.
Crown Rent
Name of Holder
Area
General description

10

FORM I.

Memorandum of Lease.

I, A.B., of being registered as the customary holder 
of the land situated at do hereby lease to C.D. 
of all the said land to be held by him the said C.D. as lessee 
for the space of years from the day of at the yearly rental 
of payable subject to the following covenants, conditions, 
and restrictions.

I, the above-named C.D., do hereby accept this Lease of the above-described 
lands to be held by me as lessee, and subject to the conditions, restrictions, and 
covenants above set forth.

20

Dated this day of 19

Signature of 
Registrar.

Signatures of 
Lessor & Lessee.
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10

FORM J.

Caveat forbidding Registration of Dealing with 
Estate or Interest.

To the Registrar of Titles, New Territories.

Take notice that I, A.B., of
claiming in
forbid the registration of any dealing with the estate or interest of C.D. in the said 
land.

[Address for service of notices and proceedings:] 

Dated this day of ,19 

A.B.

I, the above-named , agent for the above-named A.B., 
make oath and say that the allegations in the above Caveat are true in substance and in 
fact.

Sworn by the said A.B. at 
this day of 19

Before me,

Item
No. C27
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(continued)

RULES.

1. The register mentioned in section 5 of the Ordinance shall be in the form 
20 prescribed in Form A given in the Schedule thereto and shall be separate parts or 

volumes corresponding to territorial sub-divisions; it shall be kept in the English 
language.

2. On the receipt of an application under section 16 the Registrar shall 
publish a notice in the form prescribed in Form H given in the Schedule calling upon 
all persons who object to an order being made declaring the applicant to be entitled to 
the customary land claimed by him, to make such objections within thirty days from 
the date of the publication of such notice, or within such longer period as the 
Registrar may in such notice prescribe.

The notice shall be in triplicate and shall be published in the following 
30 manner:—One copy shall be posted on the land, one at the house of the headman of 

the nearest village, and one shall be retained by the Registrar with an endorsement 
stating the date on which the notice was posted.

3. The notice mentioned in section 23 of the Ordinance shall be served either
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personally upon the person named therein or by fixing a copy upon the land in respect 
of which such notice is issued, or upon the door of the house, or upon the wall of a 
temple, police station or other conspicuous buildings in the town or village in which 
such person last resided.

4. The order of the Registrar under section 16 of the Ordinance shall be in 
the form prescribed in Form H in the Schedule thereto.

5. The Register of Transfers under section 5 of the Ordinance shall be kept 
in the form prescribed in Form C in the Schedule thereto. The particulars of each 
Transfer shall be registered under a serial number and such serial number shall be 
entered in the Titles Register. 10

Objects and Reasons.

It is desirable to provide a system of Land Tenure for the New Territories 
(exclusive of New Kowloon).

In the rest of the Territories there are some quarter of a million holdings often 
of a very low value.

The transfer of these and their transmission by inheritance is governed by 
custom of patriarchal origin. Society in general in the New Territories is not suited for 
the introduction of English Real Property Law.

Every original holder of land is to be treated as a customary landholder.

Dealings with customary land by transfer or by way of charge, and its 20 
transmission by inheritance are regulated by means of a system adapted from that 
known as "The Torrens Systems."

Provision is made by which a customary landholder desirous of obtaining a 
Crown Lease may do so upon the surrender to the Crown of his customary rights in the 
land to be leased.

Persons taking up land from the Crown in the New Territories may at their 
option become customary land-holders or they may obtain a Crown Lease and come 
under the general law of the Colony.

H. S. BERKELEY, 
Attorney General. 30
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No. C28 

DEBATE ON NEW TERRITORIES TITLES BILL 1902 ————

10 NEW TERRITORIES BILL.

The ATTORNEY-GENERAL in moving the second reading of the New 
Territories Titles Ordinance said—The object of this Bill is to provide a system of land 
tenure for the New Territory exclusive of New Kowloon. In the Territories outside 
New Kowloon there are a large number of small holdings, the majority of them 
exceedingly small. I understand they run into something like quarter of a million. At 
the time the Territory was taken over these holdings were held by a system of 
patriarchal origin. It has been considered by those who have had the Territory under 
their immediate administration that the state of society in that part does not fit the 
people at present for the introduction of a technical system of English Real Property 

20 Law. They considered it would be better to introduce a system simple, effective and 
cheap, something that the people could easily understand and, and that can be cheaply 
administered. Recognising the patriarchal system under which land is held there the 
Bill provides that the land-holder will be treated as a customary land-holder. Dealings 
with customary land by transfer or by way of charge and its transmission by 
inheritance are regulated by means of a system adapted from that in force in Australia, 
known as "the Torrens Systems." Persons taking up land from the Crown in the New 
Territories may at their option become customary land-holders or they may obtain a 
Crown lease and come under the general law of the Colony.

The COLONIAL SECRETARY seconded, and the motion was agreed to.

30 The ATTORNEY-GENERAL then moved that the Bill be referred to the Law 
Committee.

The COLONIAL SECRETARY seconded, and the motion was agreed to.
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(Taken from the "Hongkong Hansard" for the Session 1902-1903) ,,™Bill 19(12

OTHER FIRST READINGS

On the motion of the ATTORNEY-GENERAL, seconded by the COLONIAL 
SECRETARY, the following Bills were read a first time: — A Bill entitled an Ordinance 
to amend the Law relating to Employers and Servants; a Bill entitled an Ordinance 
with reference to Collisions between Junks and Ships; and a Bill entitled The New 
Territories Titles Ordinance.



Item THIRD READINGS.
No. C28
———— On the motion of Hon. C. S. SHARP, seconded by Hon. C. W. DICKSON, the
Debate on gm entitled an Ordinance to authorise the making of Bye-laws by the "Star" Ferry
New Territories Company, Limited, was read a third time and passed.
1 ItlGS

Bill 1902 Qn the motion of the ATTORNEY-GENERAL, seconded by the COLONIAL 
(C ni ' SECRETARY, the Bill entitled the New Territories Titles Ordinance was read a third 

time and passed.
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NEW TERRITORIES TITLES ORDINANCE, NO. 47 OF 1902

The New Territories Titles Ordinance, 1902.

HENRY A. BLAKE, 
Governor.

Item 
No. C29

New
Territories
Titles
Ordinance,
No. 47 of
1902

10

[20th December, 1902.]

WHEREAS it is expedient to declare the law relating to rights in 
customary land in the New Territories and to make provision for the 
transfer of the right of use and occupancy in customary lands in the New 
Territories and for the registration of mutations in titles thereto:

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows:—

1.
Ordinance, 
therein.

This Ordinance may be cited as the New Territories Titles 
1902, and shall apply only to the New Territories and to land

20

30

2. In this Ordinance, unless the context otherwise requires: —

(a.) "Customary land" means land as to which a claim has been 
allowed by the Land Court constituted under Ordinance 18 
of 1900 or land expressly granted to be held from the Crown 
under local customary tenure: but shall not include land as 
to which a Crown Lease has been issued.

(b.) A "Customary Mortgage" means a mortgage redeemable at 
any time by the mortgagor on repayment of the loan — the 
rents and profits of the estate being received in the meantime 
by the mortgagee in satisfaction of the interest without 
account.

(c.) "Customary Land-holder" means any claimant whose claim 
to land has been allowed by the Land Court constituted 
under Ordinance 18 of 1900 and every person to whom land 
is expressly granted to be held from the Crown under local 
customary tenure and includes any person deriving title by 
transfer or transmission from such claimant or grantee from 
the Crown but shall not be deemed to include any person 
who shall have surrendered his rights to the Crown under 
section 22 of this Ordinance, nor any person deriving title 
through such person.

Short title. 
Application 
of Ordi 
nance.
Definitions.
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(d.) "Titles Register" means the Register kept under the 
provisions of this Ordinance.

(e.) "Transfer" used in connection with land or any interest 
therein means the passing of such land or interest by the act 
of the parties: but does not include mortgage.

(f.) The "Titles Office" means the branch of the Land Office 
established for the New Territory.

(g.) The "Registrar" means the Registrar of Titles appointed for 
the purpose of carrying into' effect the provisions of this 
Ordinance. 10

(h.) "Transmission" used in connection with land or any interest 
therein means the passing of such land or interest by the 
operation of law.

(i.) "Land" includes buildings thereon and also land covered with 
water or within the flow of the sea.

(j.) "New Territories" means the additional territories acquired 
by this Colony under the Convention dated the 9th day of 
June, 1898, between Her late Majesty Queen Victoria and His 
Majesty the Emperor of China for the enlargement of the 
limits of this Colony, but does not include that portion of 20 
the Territories which is defined as New Kowloon by 
Ordinance 30 of 1900.

Extract from
Titles
Register.

Rights of
customary
land-holder.

3. Every customary land-holder at the time of this Ordinance 
coming into force shall be entitled to have issued to him an extract from 
the Titles Register. Such extract to be in the form prescribed in Form II in 
the Schedule to this Ordinance under the seal of the Titles Office and 
signed by the Registrar. Every land-holder is entitled to an extract of his 
holding from the Titles Register free of charge in the first instance, but a 
fee will be charged for every subsequent extract or for a search.

4. A customary land-holder shall be deemed to have a 30 
permanent heritable and transferable right of use and occupancy in his 
customary land subject only: —

(a.) to the payment of all such Crown rent, land tax, or 
assessment as may from time to time be imposed in respect 
of customary land;

(b.) to the reservation in favour of the Crown of all mines and 
mineral products and of all buried treasure: with full liberty 
to work and search for the same, paying to the customary 
land-holder such compensation for any damage occasioned 
thereby as may be assessed by the Registrar; 40
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(c.) to the reservation in favour of the Crown of the right of 
making roads, drains and sewers and laying down water-pipes 
and gas pipes, carrying electric, telephone and telegraph wires 
and using, repairing and maintaining the same paying to the 
customary land-holder such compensation for any damage 
occasioned thereby as may be assessed by the Registrar. 
Should the land-holder be dissatisfied with such 
compensation he may appeal to the Supreme Court in the 
manner provided in section 20 hereof;

(d.) to the payment to any persons of such rent charge if any as 
the Land Court shall have decided to be payable out of such 
customary land;

(e.) to the right of the Crown to take possession of such land 
upon paying to the customary land-holder full and fair 
compensation: such compensation to be fixed by the 
Registrar: should the land-holder be dissatisfied with such 
compensation he may appeal to the Supreme Court in the 
manner provided in section 20 hereof;

(f.) to the enjoyment by any persons of all rights of way or other 
easements or profits to which the Land Court may have 
decided the land to be subject.

5. All mutations in titles to customary land in the New Registration Territories whether by transfer, or mortgage, shall be effected and of mutations registered and all mutations to such titles by transmission shall be >n title - registered in accordance with the provisions of this Ordinance and not otherwise.
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6. — (1.) The parties to any transfer shall attend at the Titles Office either in person or by an agent authorised in writing attested by at least two witnesses whose addresses shall be stated in the attestation, and 
shall make application for registering the transfer producing the extract from the Titles Register issued in respect of the land which is the subject of transfer or accounting to the satisfaction of the Registrar for its non- production.

(2.) As security against personation and fraud the Registrar may decline to register any transfer unless an elder of the division or district in which the customary land is situate or two other respectable witnesses shall attend and identify the parties.

(3.) The Registrar, on proof being made to his satisfaction that the transferee is entitled to be registered shall enter particulars of the 
transfer in a Register of Transfers and shall draw up and sign a declaration in the form prescribed in Form B in the Schedule hereto and shall cause the sarrie to be signed in his presence by the transferor (or his agent authorised as aforesaid) and shall deposit the same in his office and shall

Transfers.
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also deposit the extract from the Titles Register if produced.

(4.) As soon as the necessary entries have been made in the 
Register of Transfers the Registrar shall proceed to note the transfer in 
the Titles Register and shall issue to the transferee an extract from the 
said Titles Register showing him to be the registered holder of the land 
transferred.

Mortgages. 7. — (1.) Every customary land-holder may charge his interest in 
such land by way of customary mortgage with the payment of any 
principal sum of money or by way of mortgage with the repayment at an 
appointed time of any principal sum of money with interest. 10

(2.) For the purpose of effecting such a mortgage the 
registered holder and the proposed mortgagee shall attend at the Titles 
Office either in person ( or by an agent authorised in writing attested by 
two witnesses whose addresses shall be stated in the attestation) and shall 
make application for registering the proposed mortgage producing the 
extract from the Titles Register issued in respect of the land which is to be 
charged or accounting to the satisfaction of the Registrar for its non- 
production.

(3.) As security against personation and fraud the Registrar 
may decline to register any mortgage unless an elder of the District in 
which the customary land is situate or two other respectable witnesses 
shall attend and identify the registered holder.

Registration 8. — (1.) The Registrar on being satisfied that the proposed 
of mortgages, mortgagee is entitled to have the charge registered as a mortgage, shall 

draw up and sign a declaration in the form prescribed in Form D in the 
Schedule hereto and shall cause the same to be signed in his presence by 
the registered holder of the land (or his agent authorised in writing) and 
deposit the same in his office and shall enter the particulars of the 
mortgage in the Titles Register.

(2.) As soon as the necessary entries have been made the 
Registrar shall endorse on the extract from the Titles Register the 
particulars of the mortgage and shall hand the extract so endorsed to the 
mortgagee.

Implied 
covenants 
in customary 
mortgage.

9. In every customary mortgage the following covenants shall be 
implied between the parties:—

(1.) that the mortgagee shall be at liberty to enter into possession 
of the land immediately the transaction has been 
registered;

(2.) that the mortgagee shall while in possession be entitled to 
receive and retain for his own use all the rents and profits of 
the said land without account;

20

30

40
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(3.) that the mortgagor may at any time give six months' notice 
of his intention to repay on an appointed day the principal 
mortgage money.

(4.) that no interest shall be receivable by the mortgagee in 
respect of the principal mortgage money.

10. In every mortgage other than a customary mortgage the 
following covenants shall be implied between the parties: —

(1.) that the mortgagor shall be at liberty to retain possession;

(2.) that the mortgagor will on the appointed day pay to the 
10 mortgagee the stated principal mortgage money and will in 

the meantime and thereafter if and so long as the principal 
mortgage money or any part thereof remains unpaid pay to 
the mortgagee the interest as provided for in the said 
mortgage;

(3.) that should the mortgagor make default in payment of 
principal or interest the mortgagee shall be at liberty to enter 
upon the land and receive the rents and profits thereof.

11. In case default be made in payment of the principal sum due 
by virtue of a mortgage other than customary registered under this 

20 Ordinance or in the payment of any interest or periodical sum agreed to 
be paid in respect thereof the mortgagee may apply to the Registrar for 
a summons calling upon the mortgagor on a day named therein to show 
cause why the mortgaged property or any part thereof should not be sold 
for the payment of the mortgage debt. If without reasonable excuse the 
mortgagor fails to show cause as aforesaid the Registrar may if he thinks 
fit make an order for the sale of the mortgaged property or any part 
thereof: Provided always that no such order shall be made unless and 
until—

(i.) notice requiring payment of the principal mortgage money
30 has been served on the mortgagor or one of any joint or

several mortgagors and default has been made in payment of
the mortgage money or any portion thereof for three months
after such service; or

(ii.) some interest or periodical sum under the mortgage is in 
arrear and unpaid for three months after becoming due.

Summonses and notices under this section may be served either personally 
or by leaving the same at the last known residence of the mortgagor.

12.—(1.) For the purposes of this Ordinance the Registrar shall 
have powers similar to those vested in the Supreme Court of this Colony 

40 in any suit or action in respect of the following matters, viz:—

Implied
covenants 
in ordinary
mortgage.
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(a.) Enforcing the attendance of witnesses and examining them 
on oath, affirmation or otherwise.

(b.) Compelling the production of documents.

(c.) Punishing persons guilty of contempt of any order of the 
Registrar.

(d.) Ordering inspection of property.

(e.) Making and enforcing any order which may be necessary to 
the proper hearing and determination of any question before 
the Registrar.

(2.) If it shall appear to the Registrar that any witness has 
made on oath a statement which is false, the Registrar may commit such 
witness to prison for any period not exceeding three months with or 
without hard labour or may fine such witness in any sum not exceeding 
one hundred dollars.

Sale to take 13. Every sale of customary land under an order of the Registrar 
place at the for the payment of a mortgage debt shall be held at the Titles Office or at 
Titles Office. such other convenient place and at such time and after such notice as the 

Registrar may direct.

Satisfaction 
to be 
recorded.

Sale or 
mortgage to 
be in accord 
ance with 
provisions of 
Ordinance.
Transmis 
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14. The Registrar shall on due proof of the satisfaction of the 
mortgage, record such satisfaction on the Titles Register and thereupon 
the mortgage shall be deemed to have been extinguished.

15. No sale or mortgage of any interest in any customary land in 
the New Territories shall be valid unless made in accordance with the 
provisions of this Ordinance.

16.—(1.) Any person claiming to be entitled to any customary land 
by transmission shall attend at the Titles Office either in person or by his 
agent authorised in writing attested by at least two witnesses whose 
addresses shall be stated in the attestation and shall make application to 
be registered as the customary holder of such land and shall produce the 
extract from the Titles Register last issued in respect of the land claimed 
or account to the satisfaction of the Registrar for its non-production.

The Registrar, if it appears to him, after a notice of such 
application has been published for such period and in such manner as he 
may prescribe and after such enquiry as he may think fit to make, that 
the applicant is so entitled, shall make an order to that effect and furnish 
the applicant with a copy of such order.

(2.) Every application for registration on transmission by way of

10

20

30
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inheritance shall be accompanied by a statutory declaration in the form 
prescribed in Form E in the Schedule hereto and the order of the 
Registrar shall be in the form prescribed in Form Fin the said Schedule.

Every transmission shall be noted in the Titles Register and an 
extract from the said Register shall be issued to every person entitled 
thereto.

17.—(1.) When any land is intended to be leased for a life or lives 
or for any term exceeding one year, the registered holder and the 
proposed lessee shall attend at the Titles Office either in person (or by an 

10 agent authorised in writing attested by two witnesses whose addresses 
shall be stated in the attestation) and shall make application for 
registering the proposed lease producing the extract from the Titles 
Register issued in respect of the land which is to be leased or accounting 
to the satisfaction of the Registrar for its non-production. As security 
against personation and fraud the Registrar may decline to register any 
transfer unless an elder of the Division or District in which the customary 
land is situate or two other respectable witnesses shall attend and identify 
the parties.

(2.) The Registrar on being satisfied that the proposed lessee 
20 is entitled to have the lease registered, shall draw up and sign a declaration 

in the form prescribed in Form / in the Schedule hereto and shall cause it 
to be signed in his presence by the lessor and the lessee or his agent 
authorised as aforesaid and shall deposit the same in his office and shall 
make a note of the particulars of the lease in the Titles Register.

(3.) As soon as the necessary entries have been made the 
Registrar shall endorse on the extract from the Titles Register the 
particulars of the lease and shall hand the extract so endorsed to the 
lessee.

(4.) In every lease there shall be implied the following 
30 covenants by the lessee with the lessor, that is to say:-

(i.) that he will pay the rent thereby reserved at the times therein 
mentioned, and all rates and taxes which may be payable in 
respect of the demised property, during the continuance of 
the lease;

(ii.) that he will keep and yield up the demised property in good 
and tenantable repair, reasonable wear and tear excepted;

and similarly there shall also be implied the following powers in the lessor, 
that is to say: —

(iii.) power to distrain according to law;
40 (iv.) that he may, by himself or his agents, at all reasonable times, 

enter upon the demised property, and view the state of repair 
thereof;

Leases.
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(v.) that in case the rent, or any part thereof, shall be in arrear 
for the space of three months, although no demand shall have 
been made thereof, or in case default shall be made in the 
fulfilment of any covenant, whether expressed or implied in 
such lease, on the part of the lessee, and shall be continued 
for the space of three months, it shall be lawful for the lessor 
to re-enter upon and take possession of the leased premises;

18. The Registrar upon proof to his satisfaction of re-entry by 
the lessor, in manner prescribed by the lease, or under the power in the 
last sub-section of the last preceding section provided for, or of recovery 10 
of possession by a lessor, by any proceeding in law, shall note the same by 
entry in the Titles Register and the estate of the lessee in such land shall 
thereupon determine, but without releasing him from his liability in 
respect of the breach of any covenant in such lease expressed or implied, 
and the Registrar shall cancel such lease if delivered up to him for that 
purpose.

19.—(1.) The registration of all mutations in title to customary 
land effected and registered in accordance with this Ordinance shall be 
conclusive evidence that the person whose name is entered on the Titles 
Register is absolutely and indefeasibly entitled to be registered and the 20 
title of such person shall not be subject to be questioned on the ground 
of adverse possession or otherwise except in the case of fraud or 
misrepresentation to which such person is proved to have been a party.

(2.) A certified extract from the Titles Register if signed by 
the Registrar and sealed with the seal of his office shall be received in 
evidence in the same manner as the original.

20. Every order or award and every entry in the Register made 
by the Registrar under this Ordinance shall be binding on all parties and 
shall not be set aside, varied or expunged except in the manner in this 
Ordinance expressly provided. 30

Provided always that any person who is aggrieved by any order, 
award or entry in the Register made by the Registrar may move the 
Supreme Court within one month after the registration of such order or 
the making of any such award or entry to set aside, vary or expunge the 
same.

Except as in this Ordinance expressly provided no Court shall 
exercise jurisdiction as to any matter relating to land within the 
jurisdiction given by this Ordinance to the Registrar of Titles.

21. Subject to the provisions of this Ordinance the Governor in 
Council may from time to time make Rules in respect of all or any of the 
following matters:—

(a.) the form of the Titles Register;

40
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(b.) the form of the Register of Transfers and the mode in which 
such Registers are to be kept;

(c.) the mode in which registration is to be conducted; 

(d.) the fees to be taken by the Registrar;

(e.) the custody of the Registers and other documents connected 
with the business of registration;

(f.) generally in relation to any matters whether similar or not to 
those above-mentioned as to which it may be expedient to 
make Rules for carrying into effect the provisions of this 10 Ordinance.

All such Rules shall be published in the Gazette.

22. It shall be lawful for any customary land-holder to notify to the Registrar his desire to surrender his rights in his customary land to the Crown: and to receive in exchange a Crown lease. Such notification shall be in the form prescribed in Form G in the Schedule hereto: and on receipt of such notification duly signed by the applicant the Registrar shall forward the same to the Colonial Secretary with a report: and it shall then be lawful for the Governor to order that a Crown lease for such period and on such terms as he shall think fit be issued to the applicant in 20 respect of such land: and such land shall from the date of the issue of such Crown lease be exempt from the provisions of this Ordinance and shall become subject to the general law in force in the Colony with regard to land held upon lease from the Crown.

23. The Registrar may by a notice in writing duly served in the manner prescribed in Rule 3 of the Rules made under section 21 of this Ordinance require any customary land-holder to erect boundary marks where necessary for the purpose of defining the limits of his customary land or to repair any boundary marks already existing; and if such land holder fails to comply with this requisition within a period to be specified 30 in the notice may cause the work to be done and recover the cost thereof as if it were an arrear of revenue due in respect of the land.

24.—(1.) Nothing contained in this Ordinance shall derogate from any Rights of Way or other Easements now or hereafter acquired by the public in over along or across any customary land or shall be deemed to confer on the registered holder of any customary land a right to interfere with or obstruct the public use of any way or other easement so acquired or enjoyed as aforesaid.

(2.) In case the registered holder of any customary land shallinterfere with or obstruct the public use of any way or any easement now40 or hereafter acquired or enjoyed by the public in over along or across theland of which he is the registered holder any person aggrieved or
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damnified by such interference or obstruction may apply to the Registrar 
for a summons calling upon such registered holder on a day named therein 
to show cause why an order shall not be made requiring him to abate such 
interference or remove such obstruction.

In case the registered holder shall fail to show cause as aforesaid 
the Registrar may if he thinks fit make an order requiring him to abate the 
interference or remove the obstruction within such limit of time as the 
Registrar may deem reasonable and if the registered holder fails to comply 
with the terms of the order within the specified period the Registrar may 
cause the necessary steps to be taken to that end and recover the cost 10 
thereof as if it were an arrear of Revenue due in respect of the land.

Caveats. 25.—(1.) Any person claiming to be interested at law or in equity, 
whether under an agreement, or under an unregistered instrument, or 
otherwise however in any land may lodge a caveat with the Registrar 
forbidding the registration of any dealing with such land, either absolutely 
or unless such dealing shall be expressed to be subject to the claim of the 
caveator, or to any conditions conformable to law expressed therein:

A caveat may be in the form prescribed in the Form J in the 
Schedule hereto, and shall be under the land and verified by 
the declaration of the caveator or an agent duly authorised in 20 
writing as aforesaid, and shall contain an address to which 
notices may be sent or at which proceedings may be served.

Upon the receipt of a caveat the Registrar shall make a 
memorandum thereon of the date and hour of the receipt 
thereof and shall enter a memorandum thereof in the Titles 
Register and shall forthwith send a notice of such caveat to 
the person against whose title such caveat shall have been 
lodged.

So long as any caveat shall remain in force the Registrar shall
not, contrary to the requirements thereof, register any 30 
dealing with the land in respect of which such caveat shall 
have'been lodged.

(2.) The registered proprietor or any other person claiming 
estate or interest in the land may, by summons, call upon any caveator, 
to attend before the Registrar to show cause why the caveat should not 
be removed; and the Registrar may upon proof that the caveator has been 
summoned, and upon such evidence as the Registrar may require, make 
such order in the premises, either ex parte or otherwise, as shall seem just.

Fees. 26.—All fees payable under this Ordinance or under any Rules or
Regulation made thereunder may be recovered in a summary manner 40 
before a Police Magistrate.

Passed the Legislative Council of Hongkong, this 12th day of
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December, 1902.

C. CLEMENTI,
Acting Clerk of Councils.

Assented to by His Excellency the Governor, the 20th day of 
December, 1902.

F. H. MAY, 
Colonial Secretary.
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THE SCHEDULE.
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FORM B.

Declaration under Section 6.

I hereby certify that on the day of 
appeared before me A.B. (or X.Y., the duly constituted Agent of A.B.) of 
And thereupon the said A.B. (or the said X.Y. on behalf of A.B.) declared that he (or 
that the said A.B.) was then the registered holder of the customary lands described in 
the Schedule hereto. And that he (or the said A.B.) has now sold his interest in the said 
lands to C.D. in consideration of the sum of $ which has actually been paid 
to him the said A.B.

And the said C.D. (or Y.Z. on behalf of C.D.) declared that he the said C.D. 
had purchased the interest of the said A.B. in the said land in manner aforesaid.

10

(Signed.)

Registrar.

FORM C.

Register of Transfers.

No. •M
l-i
3 
0
K

2PL,

0

_O "o

1
CO

Demarcation 
District. 6

"o

Particulars of Transaction. Signature of Collector 
of Land Revenue.
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FORM D.

Mortgage.

hereby certify that on the day 
appeared before me A.B. (or X.Y., the duly constituted 

and C.D. (or Y.Z. the duly constitutedAgent of A.B.) of 
Agent of C.D.) of
And thereupon the said A.B. (or the said X.Y. on behalf of A.B.) declared that he 
(or that the said A.B.) is the registered holder of the customary land described in the 

10 Titles Register Book folio . And that he the said A.B. has mortgaged to C.D. 
his interest in the said land (or in part of the said land) that is to say (here describe 
the land mortgaged) as security for the re-payment to the said C.D. *(on the 
day of ) of the principal sum of *(with interest thereon at the rate of 

per cent, per mensem,) which said principal sum has been actually advanced 
to him the said A.B. by the said C.D.

And the said C.D. (or the said Y.Z. on behalf of C.D.) declares that he agrees 
to accept the mortgage above-mentioned as security for the said sum of $ 
*(and interest.)

(Signed.)

20 Registrar.
[* Omit when the mortgage is customary. ]

FORM E.

Statutory Declaration under Section 16. 

In the matter of

I.I do solemnly and sincerely declare that to the best
of my knowledge and belief of died on the

day of , 19 , at and that at the time
of death the deceased was the registered holder of the customary lands
described in the Titles Register Book folio

30 2.1 further solemnly and sincerely declare that the following persons are the 
heirs of the deceased and entitled to share in the inheritance, that is to say: —

And I make this solemn declaration conscientiously believing the same to be 
true and by virtue of the provisions of

Declared before me at the day of ,19

Justice of the Peace, Notary Public or other 
person authorised to administer declarations.
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FORM F.

Declaration by the Registrar of Titles. 

Transmission by Inheritance under Section 16.

I hereby certify that on the day of 
appeared before me
who thereupon declared that they are entitled (by law) to share in the inheritance of

deceased in respect to the following customary lands described 
in the Titles Register Book folio : —

(a.) And the said heirs agreed to be registered jointly as customary land 
holders in respect to the said land. 10

or 
(b.) And the said heirs agreed before me that

shall be recognized as the customary land-holder in respect 
to the said land.

or
(c,) And the said heirs agreed to have the said land partitioned among them in 

the following shares that is to say: —
or 

(d.) And whereas the said heirs disputed how the said land should be
partitioned I have duly enquired into the matter and have assigned the 20 
shares as follows:-

(Signed.)

FORM G.

I, A.B., being entitled as customary land-holder to the land described in the 
Titles Register Book folio do hereby notify my desire to surrender all my 
rights in such customary land to the Crown and to receive in return a Crown lease on 
the terms of and at a Crown rent of

(Signed.)

Book No.
Folio No.
Demarcation District
Lot No.
Crown Rent
Name of Holder
Area
General description

FORM H.

30
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FORM I.

Memorandum of Lease.

being registered as the customary holder 
situated at

I,A.B.,of 
of the land 
do hereby lease to C.D. of
all the said land to be held by him the said C.D. as lessee for the space of 
years from the day of at the yearly rental of 
payable subject to the following covenants, conditions, and restrictions.

10 I, the above-named C.D., do hereby accept this Lease of the above-described lands to be held by me as lessee, and subject to the conditions, restrictions, and covenants above set forth.

Dated this day of 19

Signature of 
Registrar.

Signatures of 
Lessor & Lessee.
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FORM J.

Caveat forbidding Registration of Dealing with 
Estate of Interest.

forbid the registration

To the Registrar of Titles, New Territories.

20 Take notice that I, A.B., of 
claiming in 
of any dealing with the estate or interest of C.D. in the said land.

[Address for service of notices and proceedings:] 

Dated this day of ,19

A.B.

I, the above-named , agent for the above-named A.B., make oath and say that the allegations in the above Caveat are true in substance and in fact.

Sworn by the said A.B. at 
30 this day of 19

Before me,
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ITEM NO. C30

NEW TERRITORIES TITLES (REPEAL) BILL 1903 

A BILL

ENTITLED

An Ordinance to repeal the New Territories Titles Ordinance, 1902, 
(No. 47 of 1902).

WHEREAS it is expedient to repeal the New Territories Titles 
Ordinance, 1902.

BE it enacted by the Governor of Hongkong, with the advice 
10 and consent of the Legislative Council thereof, as follows:—

1. This Ordinance may be cited as the New Territories Titles Short title. 
(Repeal) Ordinance, 1903.

2. The New Territories Titles Ordinance, 1902, is hereby Repeal of Or- repealed. dinanceNo.
47 of 1902.

Objects and Reasons.

The object is to repeal the New Territories Titles Ordinance 
because it has become apparent that the system of title by registration 
thereby established is unworkable and because it is found that the system 
if it could be brought into operation would clash with the Land Court 

20 Ordinance, 1900, in a manner contemplated neither by its framernorby 
the Legislature when it passed the Ordinance.

The conflict with the Land Court Ordinance arises from the 
interpretation given in the New Territories Titles Ordinance to the 
expression "Customary land" and "Customary landholder".

The effect of that interpretation may be to override section 14 of 
the Land Court Ordinance and to confer "title" in a manner never 
intended and impossible to permit.

It was never intended and cannot be permitted that title to land in 
the New Territories should be acquired otherwise than by grant from the 

30 Crown as in the case of land in the other parts of the Colony but it is open 
to question whether the effect of the interpretation clause of the New 
Territories Titles Ordinance is not to vest in the Land Court the power to 
confer title independently of grant from the Crown. It was never intended 
that the Land Court should have power to do more than investigate claims 
to land and report thereon to the Governor. It was always intended and 
that intention still prevails that the ultimate right to grant or to refuse a 
title should rest with the Governor — an intention which clearly appears
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Item in section 14 of the Land Court Ordinance, 1900.
No.C30
———— No inconvenience will thereby be caused to anyone because no
New land has yet been brought under the operation of the Ordinance. 
Territories
Jitles H. S. BERKELEY, 
J^P^ Attorney General.

(continued)
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ITEM NO. C31 Item
No. C31 NEW TERRITORIES TITLES (REPEAL) ORDINANCE, NO. 21 OF 1903
New Territories
Titles
(Repeal)

An Ordinance to repeal the New Territories Titles Ordinance, 1902,(No. 47 of 1902). 1903

LS ) F. H. MAY,
Officer Administering the Government.

[9th December, 1903.]
WHEREAS it is expedient to repeal the New Territories Titles 10 Ordinance, 1902.

BE it enacted by the Governor of Hongkong, with the advice and consent of the Legislative Council thereof, as follows: —

1. This Ordinance may be cited as the New Territories Titles Short title. (Repeal) Ordinance, 1903.

2. The New Territories Titles Ordinance, 1902, is hereby Repeal of repealed. Ordinance
No. 47 
of 1902.

Passed the Legislative Council of Hongkong, this 7th day of December, 1903.

R. F. JOHNSTON, 20 A cting Clerk of Councils.
Assented to by His Excellency the Officer Administering the Government, the 9th day of December, 1903.

A. M. THOMSON,
Acting Colonial Secretary.
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ITEM NO. C32 

CROWN LANDS RESUMPTION ORDINANCE, NO. 23 OF 1889

An Ordinance enacted by the Governor of Hongkong with the advice and 
consent of the Legislative Council thereof, to enable the Governor 
to resume Crown Lands under lease and to give compensation 
therefor and for other cognate purposes.

Title.

Item
No. C32

Crown Lands 
Resumption 
Ordinance, 
No. 23 of 
1889

G. WILLIAM DES VOEUX.

[24th June, 1889.]

10 WHEREAS the dwelling houses on certain portions of land under Preamble, 
lease from the Crown especially in the City of Victoria are of insanitary 
construction as regards conditions of air and light and it is expedient that 
the Governor should be empowered to acquire or resume such lands and 
buildings compulsorily with a view to the erection of improved houses or 
dwellings thereon and doubts have arisen whether the resumption of such 
lands for the purposes aforesaid and for other purposes beneficial to the 
public of the Colony is within the meaning and intent of the powers of 
resumption for a public purpose, contained in the Crown leases of such 
lands and it is expedient to remove such doubts and whereas it is

20 expedient that the duty of determining the value of lands resumed for a 
public purpose and of fixing the compensation to be awarded in respect 
thereof under Crown leases should be transferred from the Surveyor 
General to a Board of Arbitrators to be approved for the purpose: Be it 
enacted by the Governor of Hongkong, with the advice and consent of 
the Legislative Council thereof, as follows:—

1. This Ordinance may be cited for all purposes as The Crown Short title. 
Lands Resumption Ordinance, 1889.

2. In this Ordinance unless inconsistant with or repugnant to Interpreta- 
the context. tion.

30 The word Board shall mean any Board of Arbitrators appointed 
from time to time under this Ordinance.

The word Land shall mean any Crown land under lease from the 
Crown or any part or section thereof.

The word Owner shall mean the person whose name for the time 
being is registered in the Land Registry Office of the Colony in respect 
of any land sought to be resumed under the provisions of this Ordinance 
or if such person be absent from the Colony or cannot be found or is
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Item 
No. C32

Crown Lands
Resumption
Ordinance,
No. 23 of
1889
(continued)

bankrupt or dead his agent or representative in the Colony or the person 
entitled for the time being to have his name registered in the said Office in 
respect of such land or his agent or representative in the Colony.

Power of 3. (i.) Whenever the Governor in Council shall decide that the 
resumption, resumption of any land is expedient in the interest of the Public it shall be 

lawful for the Governor to enter into private negociations with the owner 
of any such land or any other person having any proprietary interest 
therein for the purchase of such land and all the right title and interest 
therein, and in case of the failure of such negociation to give written 
notice that such land will be resumed on the expiration of four months 10 
from the publication of such notice, and that thereupon such 
compensation in respect of such resumption will be paid as may be 
awarded in the manner hereinafter provided.

(ii.) Such notice shall be published in the Gazette in English 
and Chinese and copies thereof shall be affixed upon a conspicuous part 
of the land to be resumed, and such publication shall be deemed to be 
notice to the owner and to every person interested in the land or having 
any right or easement therein.

(iii.) On the expiration of four months as aforesaid the land 
shall revert to the Crown and all rights of the owner his assigns or 20 
representatives or of any other person in or over the land or any part 
thereof shall absolutely cease.

Constitution 4. After the expiration of four months as aforesaid a Board shall 
of Board. be appointed to determine the amount of compensation to be paid in 

respect of such resumption or taking and such Board shall in each case 
consist of three members and be constituted in manner following, viz: —

(1.) The Chairman of the Board shall be such judge of the 
Supreme Court as the judges may from time to time mutually 
arrange.

(2.) The two other members of the Board, shall consist of one 30 
member to be nominated by the Governor and the other by 
the owner of the land resumed provided always that the 
member nominated by the Governor may be the Surveyor 
General or any public officer.

(3.) Notice in writing of the nomination by the Governor of a 
member of the board shall be forthwith given to the owner 
by publication in the Gazette, and if he shall not nominate 
a member of the Board within seven days from the date of 
such publication it shall be lawful for the Chairman to 
nominate and appoint any person other than a member of 40 
the Colonial Civil Service on behalf of such owner.

(4.) The Governor may also appoint some person to act as clerk
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10

20

30

40

to the Board at such remuneration as he may think fit.

5. The constitution of such Board shall be notified in the 
Gazette and within fourteen days from such notification the Board shall 
commence its sittings at such time and place as the Chairman may in 
and by such notification or by any other notification in the Gazette 
appoint.

6. No suit or action shall lie either against the Crown or against 
any other person for any loss or damage resulting to any person from any 
resumption of any land as aforesaid but any person claiming 
compensation whether as owner or otherwise by reason of such 
resumption shall before the commencement of the sittings of the Board 
transmit to the clerk of the Board if appointed or if no clerk be appointed 
to the Colonial Secretary for transmission to the Board a written claim 
stating the nature of his right or interest in the land and the amount which 
he seeks to recover.

7. Every claim shall be separately considered and adjudicated 
upon unless the parties otherwise agree.

8. The Board when constituted shall have the following powers 
and authorities, viz: —

(1.) To determine the compensation to be paid in respect of such 
resumption or in respect of the extinction of any right or 
easement caused by such resumption regard being had not 
only to the value of the land taken and any buildings thereon 
but also to any damage or injury resulting to the owner of 
the land resumed by reason of the severance of such land 
from other land of such owner contiguous thereto, and to 
award compensation in respect of such resumption or 
extinction to all persons claiming compensation to whom the 
Board may find compensation to be due.

(2.) To award costs in their discretion either for or against the 
Crown, or for or against any parties claiming compensation, 
such costs in case of difference to be settled by the Registrar 
of the Supreme Court.

(3.) All such powers as are now or may be hereafter vested in the 
Supreme Court of the Colony or in any Judge thereof on the 
occasion of any suit or action in respect of the following 
matters: —

(a.) The enforcing the attendance of witnesses and 
examining them on oath or otherwise as they may think 
fit.

(b.) The compelling the production of any documents.

Notification 
of
Constitution 
of Board.

No suit to lie 
but claims to 
be sent in 
writing to the 
Board.

Item 
No. C32

Crown Lands
Resumption
Ordinance,
No. 23 of
1889
(continued)

Consideration 
of claims.

Powers of 
Board.
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Item 
No. C32

Crown Lands
Resumption
Ordinance,
No. 23 of
1889
(continued)

Notices by 
Board.

(c.) The punishing persons guilty of contempt.

(d.) The ordering an inspection of premises.

(e.) To enter and view any premises.

9. Every notice under the hand of the Chairman of the Board 
may be substituted for and shall be equivalent to any form of process 
capable of being issued in any suit or action for enforcing the attendance 
of witnesses, or compelling the production of documents; and any warrant 
of committal to prison issued for the purpose of enforcing any such 
powers as aforesaid shall be under the hand of the Chairman and shall not 
authorise the imprisonment of any offender for a period exceeding three 
months; and every notice order or warrant of the Board may be served 
and executed in the same manner as notices orders and warrants of the 
Supreme Court may be served and executed under the procedure for the 
time being in force relating to civil suits.

No appeal 10. If in the discharge of the duties devolving upon the Board
from decision there shall occur a difference of opinion between the members, the
of majority, decision of any two of them shall have the same force and effect, as if all

the members had concurred therein and any decision arrived at by the
Board or a majority thereof shall not be subject to appeal and shall be
final as regards all parties interested and no award of compensation made
with respect to the resumption of any land shall be liable to be set aside
for irregularity or error in matter of form.

Notice of 
resumption

of costs shall bear interest at the rate of eight dollars per cent from the 
date of the resumption of the land until payment.

14. In any notice to resume any land it shall be sufficient to state 
that such land is required for a public purpose without stating the

to be conclu- particular public purpose for which the land is required and a notice 
sive evidence containing such statement shall be conclusive evidence that the land 

resumed is resumed for a public purpose.of a resump 
tion for a 
public 
purpose.

10

20

Vacancies on 11. During the pendency of any proceedings before the Board if
Board. any member of the Board shall from any cause be or become unable to

act, his place if he be a judge shall be filled by another judge or if he be a
person appointed by the Governor or owner by some other person
appointed by the Governor or owner as the case may require.

Re-grant of 12. All lands resumed under the provisions of this Ordinance may 
lands, &c. be demised and granted by the Governor upon such terms and conditions

and at such price whether by way of rent, premium, or otherwise and 30 
either by public auction or private contract as the Governor may 
determine.

Compensation 13. All sums of money awarded and all costs against the Crown 
to bear jf any shall as soon as practicable after the award is published be paid by 
interest. Governor out of the Public Revenues, and all sums awarded exclusive

40
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15. Whenever the buildings or dwellings on any land are of 
insanitary construction as regards conditions of light and air, the Governor 
may, notwithstanding any of the powers of resumption herein contained 
or prior to the exercise of any such powers, permit the owner of such 
buildings or dwellings to reconstruct or rebuild the same or any part 
thereof upon such terms and conditions and subject to such security being 
given for the proper carrying out of such reconstruction or rebuilding as 
the Governor may in his discretion think fit.

16. Any Board constituted under this Ordinance may make such 
rules and regulations as may be deemed necessary for the conduct of all 
proceedings before it.

17. This Ordinance shall not come into operation unless and until 
the Officer Administering the Government notifies by Proclamation that 
it is Her Majesty's pleasure not to disallow the same and thereafter it shall 
come into operation upon such day as the Officer Administering the 
Government shall notify by the same or any other Proclamation.

1889.
Passed the Legislative Council of Hongkong, this 18th day of June,

Arrangement 
with owner 
to
reconstruct 
buildings.

Item
No. C32

Crown Lands
Resumption
Ordinance,
No. 23 of
1889
(continued)

Power for 
Board to 
regulate 
proceedings.
Suspending 
Clause.

ARATHOON SETH, 
20 Clerk of Councils.

Assented to by His Excellency the Governor, the 24th day of 
June, 1889.

FREDERICK STEWART, 
Colonial Secretary.
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ITEM NO. C33

CROWN LANDS RESUMPTION AMENDMENT BILL 1899 

A BILL

ENTITLED

An Ordinance to amend the Crown Lands Resumption Ordinance, 1889.

BE it enacted by the Governor of Hongkong, with the advice and consent of the Legislative Council thereof, as follows:-

1. This Ordinance may be cited for all purposes as the Crown Lands Resumption Amendment Ordinance, 1899.

10 2. The preamble to Ordinance 
amended so as to read as follows:-

No. 23 of 1889 is hereby

Whereas it is expedient that the Governor should be empowered 
to acquire or resume any land and buildings compulsorily for 
any "public purpose" as defined by this Ordinance, and 
whereas it is expedient that the duty of determining the value 
of land and buildings so acquired or resumed and of fixing 
the compensation to be awarded in respect thereof, should 
(notwithstanding any clause contained in Crown Leases) be 
vested in a Board of Arbitrators.

20 3. 
follows: —

(i.)

Section 2 of Ordinance 23 of 1889 is hereby amended as

30

By substituting in place of the words "Crown land under 
lease from the Crown or any part or section thereof the 
following words, namely: —

"land of whatever description or any part or section 
thereof, which is situated within the limits of the 
Colony as enlarged by a Convention dated the 9th of 
June, 1898, between Her Majesty the Queen and His 
Imperial Majesty the Emperor of China, and shall 
include the buildings (if any) erected on such land or 
on any part or section thereof;" and

(ii.) By adding the following paragraphs at the end of such 
section, namely: —

The word "resume" shall include acquiring, and the 
word "resumption" shall include acquisition.

The expression "resumption for a public purpose" as

Item 
No. C33

Crown Lands 
Resumption 
Amendment 
Bill 1899

Short title.

Amendment 
of preamble 
to Ordinance 
23 of 1889.

Amendment 
of section 2 
of Ordinance 
23 of 1889.
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Item used in this Ordinance shall include- 
No. C33
———— (i.) The compulsory resumption of insanitary 
Crown Lands properties by the Government for the purpose 
Resumption of erecting improved houses or dwellings 
Amendment thereon, and 
Bill 1899
(continued) ^) j^g compulsory resumption of any land for

any purpose connected with the Naval or 
Military Forces of this Colony, and

(iii.) The compulsory resumption of any land for
any purpose of whatsoever description, 10 
whether ejusdem generis with either of the 
above purposes or not, which the Governor- 
in-Council may decide to be a public purpose.

Amendment 4. Sub-section (i.) of section 3 of Ordinance 23 of 1889 is
of s s, (i.) of hereby amended by substituting for the words "expedient in the interest
s. 3 of 23 of of the public" the following words, namely: —

"required for a public purpose."

Amendment 5. Section 14 of Ordinance 23 of 1889 is hereby amended by 
of s. 14 of the insertion after the words "state that" and before the words "such 
23 of land" of the following words, namely, "the resumption of." 20 
1889.

Objects and Reasons.

The object of clause 2 of this Bill is to amend the preamble to 
Ordinance 23 of 1889 in such a way as to make it clear that the 
acquisition or resumption of land or buildings may be effected for any 
"public purpose" as defined by clause 3 of this Bill.

The object of the amendment introduced by sub-section (i.) of 
clause 3 of this Bill is to make it clear that the expression "land" includes 
buildings, and also to clear up any possible ambiguity as to Ordinance 23 
of 1889 being capable of application to the New Territories.

The object of sub-section (ii.) of clause 3 of this Bill is— 30 

(a.) to make it clear that resumption includes acquisition, and 

(b.) to define what is meant by a "public purpose."

Clause 4 of this Bill introduces a small amendment in the language 
of section 3 of Ordinance 23 of 1889 which is required for the purpose of 
bringing the wording of that section into line with section 14.
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Clause 5 of the Bill introduces a small amendment in section 14 Item 
of Ordinance 23 of 1889 with the object of bringing that section into line No. C33 
with the definition contained in clause 3 of this Bill.

Crown Lands
HENRY E. POLLOCK, Resumption 

Acting A ttorney General. ^1899™*
(continued)
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ITEM NO. 34

CROWN LANDS RESUMPTION AMENDMENT ORDINANCE,
NO. 30 OF 1899

An Ordinance to amend the Crown Lands Resumption Ordinance, 1889.

© HENRY A. BLAKE,
Governor.

[24th October, 1899]

BE it enacted by the Governor of Hongkong, with the advice and 
10 consent of the Legislative Council thereof, as follows ;-

1. This Ordinance may be cited for all purposes as the Crown 
Lands Resumption Amendment Ordinance, 1899.

2. The preamble to Ordinance No. 23 of 1889 is hereby 
amended so as to read as follows : —

Whereas it is expedient that the Governor should be empowered to 
acquire or resume any land and buildings compulsorily for 
any "public purpose" as defined by this Ordinance, and 
whereas it is expedient that the duty of determining the value 
of land and buildings so acquired or resumed and of fixing 
the compensation to be awarded in respect thereof, should 
(notwithstanding any clause contained in Crown Leases) be 
vested in a Board of Arbitrators.

20

3. 
follows: —

(i.)

30

Section 2 of Ordinance 23 of 1889 is hereby amended as

By substituting in place of the words "Crown land under 
lease from the Crown or any part or section thereof the 
following words, namely : —

"land of whatever description or any part or section 
thereof, which is situated within the limits of the 
Colony as enlarged by a Convention dated the 9th of 
June, 1898, between Her Majesty the Queen and His 
Imperial Majesty the Emperor of China, and shall 
include the buildings (if any) erected on such land or 
on any part or section thereof;" and

(ii.) By adding the following paragraphs at the end of such 
section, namely: —

Item 
No. C34

Crown Lands
Resumption
Amendment
Ordinance
No. 30 of
1899

Short title.

Amendment 
of preamble 
to Ordinance 
23 of 1889.

Amendment 
of section 2 
of Ordinance 
23 of 1889.
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Item The word "resume" shall include acquiring, and the 
No. C34 word "resumption" shall include acquisition.

Crown Lands Tne expression "resumption for a public purpose" as 
Resumption used in this Ordinance shall include- 
Amendment

r 1™mc'3 (i ) The compulsory resumption of insanitary
properties by the Government for the purpose

(continued) °f erecting improved houses or dwellings
thereon, and

(ii.) The compulsory resumption of any land for
any purpose connected with the Naval or 10 
Military Forces of this Colony, and

(iii.) The compulsory resumption of any land for 
any purpose of whatsoever description, 
whether ejusdem generis with either of the 
above purposes or not, which the Governor- 
in-Council may decide to be a public purpose.

Amendment 4. Sub-section (i.) of section 3 of Ordinance 23 of 1889 is 
of s s. (i.) of hereby amended by substituting for the words "expedient in the interest 
s. 3 of 23 of of the public" the following words, namely: — 
1889.

"required for a public purpose." 20

Amendment 5. Section 14 of Ordinance 23 of 1889 is hereby amended by
of s. 14 of 23 the insertion after the words "state that" and before the words "such
of 1889. land" of the following words, namely, "the resumption of."

Passed the Legislative Council of Hongkong, this llth day of 
October, 1899.

R. F. JOHNSTON,
Acting Clerk of Councils.

Assented to by His Excellency the Governor, the 24th day of 
October, 1899.

J. H. STEWART LOCKHART, 30
Colonial Secretary.
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ITEM NO. C35

CROWN LANDS RESUMPTION BILL 1900 

A BILL

ENTITLED

An Ordinance to facilitate the resumption by the Governor of Crown Lands required for a public purpose.

WHEREAS it is expedient that the Governor should be Preamble, empowered compulsorily to resume any Crown Land, including any buildings thereon, for any "public purpose" as defined by this Ordinance, and whereas it is expedient that the duty of determining the compensation to be paid in respect of such resumption under this Ordinance should, notwithstanding any clause contained in Crown Leases, be vested in a Board of Arbitrators:

Be it enacted by the Governor of Hongkong, with the advice and consent of the Legislative Council thereof, as follows : —

1. This Ordinance may be cited as The Crown Lands Short title. Resumption Ordinance, 1900.

Item 
No. C35

Crown Lands 
Resumption 
Bill 1900

20

30

2. In this Ordinance, unless the context otherwise requires,—

The word "Board" means any Board of Arbitrators appointed, 
from time to time, under this Ordinance:

The word "Land" means Crown land of whatever description, 
(whether held under Crown Lease or other title recognised 
by the Crown) or any part or section thereof, which is 
situated within the limits of the Colony as enlarged by the 
Convention dated the 9th of June, 1898, between Her 
Majesty the Queen and His Imperial Majesty the Emperor of 
China, including the City of Kowloon, and includes buildings 
(if any) erected on such land or on any part or section thereof:

The word "Owner" means the person whose name, for the time 
being, is registered in the Land Registry Office of the Colony 
in respect of any land sought to be resumed under the 
provisions of this Ordinance or, if such person be absent from 
the Colony or cannot be found or is bankrupt or dead, his 
agent or representative in the Colony, or the person entitled 
for the time being to have his name registered in the said 
Office in respect of such land, or his agent or representative 
in the Colony:

The expression "resumption for a public purpose" includes-

Interpreta- 
tion.
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Item 
No C35

Crown Lands 
Resumption 
Bill 1900 
(continued)

(i) Resumption of insanitary property for the purpose of 
securing the erection of improved dwellings or buildings 
thereon or the sanitary inprovement of such property, 
and

(ii) Resumption of any land upon which any building is 
erected which, by reason of its proximity to or contact 
with any other buildings seriously interferes with 
ventilation or otherwise makes or conduces to make 
such other buildings to be in a condition unfit for 
human habitation or dangerous or injurious to health, 10 
and

(iii) Resumption for any purpose connected with the Naval 
or Military Forces of the Crown including the Volunteer 
Force in this Colony, and

(iv) Resumption for any purpose of whatsoever description, 
whether ejusdem generis with either of the above 
purposes or not, which the Governor in Council may 
decide to be a "public purpose."

Power of 3. - (1.) Whenever the Governor in Council shall decide that the 
resumption, resumption of any land is required for a public purpose it shall be lawful 20 

for the Governor to enter into private negociations with the owner of any 
such land or any other person having any proprietary interest therein for 
the purchase of such land and all the right, title and interest therein, and 
in case of the failure (in the opinion of the Governor) of such negociations 
or in case it is not known who the owner is, to give notice that such land 
will be resumed on the expiration of four months from the publication of 
such notice, and that thereupon such compensation in respect of such 
resumption will be paid as may be awarded in the manner hereinafter 
provided.

(ii.) Such notice shall be published in the Gazette in English 30 
and Chinese and copies thereof shall be affixed upon a conspicuous part 
of the land to be resumed, and such publication shall be deemed to be 
notice to the owner and to every person interested in the land or having 
any right or easement therein.

(iii.) On the expiration of four months as aforesaid the land 
shall revert to the Crown and all rights of the owner, his assigns or 
representatives, or of any other person in or over the land or any part 
thereof shall absolutely cease.

Constitution 4. After the expiration of four months as aforesaid a Board 
of Board. shall be appointed to determine the amount of compensation to be paid 40 

in respect of such resumption or taking, and such Board shall in each case 
consist of three members and be constituted in manner following, 
viz: —
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20

(1.) The Chairman of the Board shall be such judge of the 
Supreme Court as the judges may from time to time mutually 
arrange.

(2.) The two other members of the Board shall consist of one 
member to be nominated by the Governor and the other by 
the owner of the land resumed: Provided always that the 
member nominated by the Government may be the Director 
of Public Works or any public officer.

(3.) Notice in writing of the nomination by the Governor of a 
member of the board shall be forthwith given to the owner 
by publication in the Gazette, and if he shall not nominate a 
member of the Board within seven days from the date of 
such publication it shall be lawful for the Chairman to 
nominate and appoint any person other than a member of 
the Colonial Civil Service on behalf of such owner.

(4.) The Governor may also appoint some person to act as clerk 
to the board at such remuneration as he may think fit.

5. The constitution of such Board shall be notified in the NotificationGazette and within fourteen days from such notification the board shall of constitu-
commence its sittings at such time and place as the Chairman may in and ti°n of
by such notification or by any other notification in the Gazette appoint. Board.

Item 
No. C35

Crown Lands 
Resumption 
Bill 1900 
(continued)

30

6. No suit or action shall lie either against the Crown or against 
any other person for any loss or damage resulting to any person from any 
resumption of any land as aforesaid, but any person claiming 
compensation whether as owner or otherwise by reason of such 
resumption shall, before the commencement of the sittings of the board, 
transmit to the clerk of the board if appointed or if no clerk be appointed 
to the Colonial Secretary for transmission to the board a written claim 
stating the nature of his right or interest in the land and the amount which 
he seeks to recover.

No suit to lie 
but claims 
to be sent in 
writing to 
the Board.

40

7. Every claim shall be separately considered and adjudicated Considera- upon unless the parties otherwise agree. tion of
claims.

8. The board when constituted shall have the following powers Powers of and authorities, viz:— Board.

(1.) To determine the compensation to be paid in respect of such 
resumption or in respect of the extinction of any right or 
easement caused by such resumption, regard being had not 
only to the value of the land taken and any buildings thereon 
but also to any damage or injury resulting to the owner of 
the land resumed by reason of the severance of such land 
from other land of such owner contiguous thereto, and to 
award compensation in respect of such resumption or
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Item extinction to all persons claiming compensation to whom the 
No. C35 board may find compensation to be due.

Crown Lands (2.) To award costs in their discretion either for or against the
Resumption Crown, or for or against any parties claiming compensation,
Bill 1900 Sucj1 COS{S m case of difference to be settled by the Registrar
<continued) of the Supreme Court.

(3.) All such powers as are now or may be hereafter vested in the 
Supreme Court of the Colony or in any Judge thereof on the 
occasion of any suit or action in respect of the following 
matters:— 10

(a.) The enforcing the attendance of witnesses and examining 
them on oath or otherwise as they may think fit.

(b.) The compelling the production of any documents.

(c.) The punishing persons guilty of contempt.

(d.) The ordering an inspection of premises.

(e.) To enter and view any premises.

Compensa- 9. When any property is resumed under this Ordinance, the 
tion where Board, in determining the compensation to be paid and in estimating the 
property is value of the land resumed and of any buildings thereon, may— 
resumed.

(a.) take into consideration the nature and then condition of 20 
the property and the probable duration of the buildings in 
their existing state and the state of repair thereof;

(b.) decline to make any compensation for any addition to or 
improvement of the property made after the date of the 
publication in the Gazette of the notice of intended 
resumption (unless such addition or improvement was 
necessary for the maintenance of the property in a proper 
state of repair):

Provided that, in the case of any interest acquired after the date of 
such publication, no separate estimate of the value thereof shall be made 30 
so as to increase the amount of compensation.

The Board may also receive evidence to prove—

(1.) that the rental of the building or premises was enhanced by 
reason of the same being used as a brothel, or as a gaming 
house, or for any illegal purpose; or

(2.) that the house or premises are in such a condition as to be a
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nuisance, within the meaning of any Building Ordinance, or 
Ordinance relating to the Public Health, fo'nhe time being 
in force in this Colony, or are not in reasonably good repair; 
or

(3.) that the house or premises are unfit, and not reasonably 
capable of being made fit, for human habitation.

And if the Board is satisfied by such evidence, then the 
compensation- 

fa .) shall, in the first case, so far as it is based on rental, be 
10 based on the rental which would have been obtain 

able if the house or premises had not been occupied as 
a brothel, or as a gaming house or for any illegal purpose; 
and

(b.) shall, in the second case, be the amount estimated as the 
value of the house or premises if the nuisance had been 
abated or if they had been put into reasonably good repair, 
after deducting the estimated expense of abating the 
nuisance, or putting them into such repair as the case may be; 
and

20 (c.) shall, in the third case, be the value of the land, and of the 
materials of the buildings thereon:

Provided also that, where insanitary property is resumed for the 
purpose of securing the erection of improved dwellings or buildings 
thereon, or the sanitary improvement of such property, no additional 
allowance shall be made in respect of compulsory purchase.

10. Every notice under the hand of the Chairman of the board 
may be substituted for and shall be equivalent to any form of process 
capable of being issued in any suit or action for enforcing the attendance 
of witnesses, or compelling the production of documents; and any warrant 

30 of committal to prison issued for the purpose of enforcing any such 
powers as aforesaid shall be under the hand of the Chairman and shall not 
authorise the imprisonment of any offender for a period exceeding three 
months; and every notice, order or warrant of the Board may be served 
and executed in the same manner as notice, orders and warrants of the 
Supreme Court may be served and executed under the procedure for the 
time being in force relating to civil suits.

11. If in the discharge of the duties devolving upon the Board 
there shall occur a difference of opinion between the members, the 
decision of any two of them shall have the same force and effect as if all 

40 the members had concurred therein, and any decision arrived at by the 
Board or a majority thereof shall not be subject to appeal and shall be 
final as regards all parties interested, and no award of compensation made
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with respect to the resumption of any land shall be liable to be set aside 
for irregularity or error in matter of form.

12. During the pendency of any proceedings before the Board if 
any member of the Board shall from any cause be or become unable to 
act, his place if he be a judge shall be filled by another judge or if he be a 
person appointed by the Governor or owner by some other person 
appointed by the Governor or owner as the case may require.

13. All lands resumed under the provisions of this Ordinance may 
be demised and granted by the Governor upon such terms and conditions 
and at such price whether by way of rent, premium, or otherwise and 10 
either by public auction or private contract as the Governor may 
determine.

14. All sums of money awarded and all costs against the Crown, 
if any, shall as soon as practicable after the award is published be paid by 
the Governor out of the public revenues, and all sums awarded exclusive 
of costs shall bear interest at the rate of eight dollars per cent from the 
date of the resumption of the land until payment.

15. In any notice to resume any land, it shall be sufficient to 
state that the resumption of such land is required for a public purpose 
without stating the particular purpose for which the land is required, and 20 
a notice containing such statement shall be conclusive evidence that the 
resumption is for a public purpose.

16. Whenever the buildings or dwellings on any land are of 
insanitary construction as regards conditions of light and air, the Governor 
may, notwithstanding any of the powers of resumption herein contained 
or prior to the exercise of any such powers, permit the owner of such 
buildings or dwellings to reconstruct or rebuild the same or any part 
thereof upon such terms and conditions and subject to such security being 
given for the proper carrying out of such reconstruction or rebuilding as 
the Governor may in his discretion think fit. 30

17. Any Board constituted under this Ordinance may make such 
rules and regulations as may be deemed necessary for the conduct of all 
proceedings before it.

18. This Ordinance shall not be deemed to prevent the exercise 
by Her Majesty, Her heirs, successors, or assigns of any power of 
resumption contained in any Crown Lease.

19. 
repealed.

Ordinances No. 23 of 1889 and No. 30 of 1899 are hereby
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Objects and Reasons.

Ordinance No. 30 of 1899 was passed to amend The Crown Lands 
Resumption Ordinance, 1889.

It, however, left the title of the principal Ordinance unaltered, 
although it dealt not merely with the resumption of Crown lands, but 
also with the acquisition by the Governor of land of any description, for 
public purposes.

It appears unnecessary to mix the two subjects, and it is certainly 
desirable to consolidate in one Ordinance the law relating to the 

10 resumption of Crown lands.

The present Ordinance incorporates, with some few slight 
alterations, the amendments introduced into The Crown Lands 
Resumption Ordinance by Ordinance No. 30 of 1899, so far as they relate 
to the resumption of Crown lands. It should be borne in mind that all 
land in the New Territories is declared by the New Territories Land Court 
Ordinance, 1900, to be the property of the Crown during the term 
specified in the Convention of 9th June, 1898. Thus the resumption of 
any part thereof from the occupiers, if necessary, would come within the 
terms of this Ordinance.

20 Under the heading "resumption for public purpose" in section 2, 
a new clause is added, viz., clause (ii) relating to "obstructive buildings." 
This is based upon section 38 of the Imperial Act known as "The Housing 
of the Working Classes Act, 1890." The whole of section 9 is also new and 
deals with certain points connected with the assessment of compensation; 
while its last paragraph makes special provision in cases where insanitary 
property is resumed. This section follows in the main the provisions of 
section 21 of the Imperial Act previously mentioned. Section 18 makes 
it clear that the alternative mode of proceeding provided by this 
Ordinance does not annul any power of resumption contained in Crown

30 Leases.

W. MEIGH GOODMAN, 
Attorney General.
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ITEM NO. C36 

CROWN LANDS RESUMPTION ORDINANCE, NO. 32 OF 1900

An Ordinance to facilitate the resumption by the Governor of Crown 
Lands required for a public purpose.

HENRY A. BLAKE, 
Governor.
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1900

10

[14th November, 1900.]

WHEREAS it is expedient that the Governor should be Preamble, 
empowered compulsorily to resume any Crown Land, including any 
buildings thereon, for any "public purpose" as defined by this Ordinance, 
and whereas it is expedient that the duty of determinining the 
compensation to be paid in respect of such resumption under this 
Ordinance should, notwithstanding any clause contained in Crown Leases, 
be vested in a Board of Arbitrators:

Be it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows:—

1. This Ordinance may be cited as The Crown Lands Short title. Resumption Ordinance, 1900.

20

30

2. In this Ordinance, unless the context otherwise requires,—

The word "Board" means any Board of Arbitrators appointed, 
from time to time, under this Ordinance:

The word "Land" means Crown land of whatever description, 
(whether held under Crown Lease or other title recognised by 
the Crown) or any part or section thereof, which is situated 
within the limits of the Colony as enlarged by the 
Convention dated the 9th of June, 1898, between Her 
Majesty the Queen and His Imperial Majesty the Emperor of 
China, including the City of Kowloon, and includes buildings 
(if any) erected on such land or on any part or section 
thereof:

The word "Owner" means the person whose name, for the time 
being, is registered in the Land Registry Office of the Colony 
in respect of any land sought to be resumed under the 
provisions of this Ordinance or, if such person be absent from 
the Colony or cannot be found or is bankrupt or dead, his 
agent or representative in the Colony, or the person entitled 
for the time being to have his name registered in the said

Interpreta 
tion.
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Office in respect of such land, or his agent or representative 
in the Colony:

The expression "resumption for a public purpose" includes—

(i) Resumption of insanitary property for the purpose of 
securing the erection of improved dwellings or buildings 
thereon or the sanitary improvement of such property, 
and

(ii) Resumption of any land upon which any building is 
erected which, by reason of its proximity to or contact 
with any other buildings seriously interferes with 10 
ventilation or otherwise makes or conduces to make 
such other buildings to be in a condition unfit for human 
habitation or dangerous or injurious to health, and

(iii) Resumption for any purpose connected with the Naval 
or Military Forces of the Crown including the Volunteer 
Force in this Colony, and

(iv) Resumption for any purpose of whatsoever description, 
whether ejusdem generis with either of the above 
purposes or not, which the Governor in Council may 
decide to be a "public purpose." 20

3. — (1.) Whenever the Governor in Council shall decide that the 
resumption of any land is required for a public purpose it shall be lawful 
for the Governor to enter into private negotiations with the owner of any 
such land, or any other person having any proprietary interest therein, for 
the purchase of such land and all the right, title and interest therein, and 
in case of the failure (in the opinion of the Governor) of such negotiations 
or in case it is not known who the owner is, to give notice that such land 
will be resumed on the expiration of four months from the publication of 
such notice, and that thereupon such compensation in respect of such 
resumption will be paid as may be awarded in the manner hereinafter 30 
provided.

(ii.) Such notice shall be published in the Gazette in English 
and Chinese and copies thereof shall be affixed upon a conspicious part 
of the land to be resumed, and such publication shall be deemed to be 
notice to the owner and to every person interested in the land or having 
any right or easement therein.

(iii.) On the expiration of four months as aforesaid, the land 
shall revert to the Crown and all rights of the owner, his assigns or 
representatives, or of any other person in or over the land or any part 
thereof shall absolutely cease. 40

4. After the expiration of four months as aforesaid, a Board
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20

30

shall be appointed to determine the amount of compensation to be paid 
in respect of such resumption, and such Board shall in each case consist of 
three members and be constituted in manner following, viz: —

(1.) The Chairman of the Board shall be such judge of the 
Supreme Court as the judges may from time to time mutually 
arrange.

(2.) The two other members of the Board shall consist of one 
member to be nominated by the Governor and the other by 
the owner of the land resumed: Provided always that the 
member nominated by the Governor may be the Director of 
Public Works or any public officer.

(3.) Notice in writing of the nomination by the Governor of a 
member of the board shall be forthwith given to the owner 
by publication in the Gazette, and if he shall not nominate a 
member of the Board within seven days from the date of 
such publication it shall be lawful for the Chairman to 
nominate and appoint any person other than a member of 
the Colonial Civil Service on behalf of such owner.

(4.) The Governor may also appoint some person to act as clerk 
to the board at such remuneration as he may think fit.

5. The constitution of such Board shall be notified in the Notification
Gazette and within fourteen days from such notification the board shall of constitu-
commence its sittings at such time and place as the Chairman may in and tion of
by such notification or by any other notification in the Gazette appoint. Board.

Item 
No. C36

Crown
Lands
Resumption
Ordinance,
No. 32 of
1900
(continued)

6. No suit or action shall lie either against the Crown or against 
any other person for any loss or damage resulting to any person from any 
resumption of any land as aforesaid, but any person claiming 
compensation whether as owner or otherwise by reason of such 
resumption shall, before the commencement of the sittings of the board, 
transmit to the clerk of the board if appointed or, if no clerk be 
appointed, to the Colonial Secretary for transmission to the board, a 
written claim stating the nature of his right or interest in the land and the 
amount which he seeks to recover.

No suit to lie 
but claims 
to be sent in 
writing to 
the Board.

40

7. Every claim shall be separately considered and adjudicated Considera- 
upon unless the parties otherwise agree. tion or

claims.
8. The board when constituted shall have the following powers Powers of 

and authorities, viz:— Board.

(1.) To determine the compensation to be paid in respect of such 
resumption or in respect of the extinction of any right or 
easement caused by such resumption, regard being had not 
only to the value of the land taken and any buildings thereon
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but also to any damage or injury resulting to the owner of 
the land resumed by reason of the severance of such land 
from other land of such owner contiguous thereto, and to 
award compensation in respect of such resumption or 
extinction to all persons claiming compensation to whom 
the board may find compensation to be due.

(2.) To award costs in their discretion either for or against the 
Crown, or for or against any parties claiming compensation, 
such costs in case of difference to be settled by the Registrar 
of the Supreme Court. 10

(3.) All such powers as are now or may be hereafter vested in the 
Supreme Court of the Colony or in any Judge thereof on the 
occasion of any suit or action in respect of the following 
matters:—

fa.) The enforcing the attendance of witnesses and examining 
them on oath or otherwise as they may think fit.

(b.) The compelling the production of any documents.

(c.) The punishing persons guilty of contempt.

(d.) The ordering an inspection of premises.

(e.) The entering upon and viewing of any premises. 20

9. When any property is resumed under this Ordinance, the 
Board, in determining the compensation to be paid and in estimating the 
value of the land resumed and of any buildings thereon, may—

(a.) take into consideration the nature and then condition of the 
property and the probable duration of the buildings in their 
existing state and the state of repair thereof;

(b.) decline to make any compensation for any addition to or 
improvement of the property made after the date of the 
publication in the Gazette of the notice of intended 
resumption (unless such addition or improvement was 30 
necessary for the maintenance of the property in a proper 
state of repair):

Proviso. Provided that, in the case of any interest acquired after the date of 
such publication, no separate estimate of the value thereof shall be made 
so as to increase the amount of compensation.

The Board may also receive evidence to prove—

(1.) that the rental of the building or premises was enhanced by 
reason of the same being used as a brothel, or as a gaming

Compensa 
tion where 
property is 
resumed.
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house, or for any illegal purpose; or

(2.) that the house or premises are in such a condition as to be 
a nuisance, within the meaning of any Building Ordinance, or 
Ordinance relating to the Public Health, for the time being in 
force in this Colony, or are not in reasonably good repair; or

(3.) that the house or premises are unfit, and not reasonably 
capable of being made fit, for human habitation.

And if the Board is satisfied by such evidence, then the 
compensation—

10 (a.) shall, in the first case, so far as it is based on rental, be based 
on the rental which would have been obtainable if the house 
or premises had not been occupied as a brothel, or as a 
gaming house or for any illegal purpose; and

(b.) shall, in the second case, be the amount estimated as the 
value of the house or premises if the nuisance had been 
abated or if they had been put into reasonably good repair, 
after deducting the estimated expense of abating the 
nuisance, or putting them into such repair, as the case may 
be; and

20 (c.) shall, in the third case, be the value of the land, and of the 
materials of the buildings thereon:

Provided also that, where insanitary property is resumed for the 
purpose of securing the erection of improved dwellings or buildings 
thereon, or the sanitary improvement of such property, no additional 
allowance shall be made in respect of compulsory purchase. A certificate 
signed by the Colonial Secretary to the effect that the property was 
resumed as being insanitary and for the purpose mentioned in this proviso 
shall be conclusive evidence thereof.

10. Every notice under the hand of the Chairman of the board 
30 may be substituted for and shall be equivalent to any form of process 

capable of being issued in any suit or action for enforcing the attendance 
of witnesses, or compelling the production of documents; and any warrant 
of committal to prison issued for the purpose of enforcing any such 
powers as aforesaid shall be under the hand of the Chairman and shall not 
authorise the imprisonment of any offender for a period exceeding three 
months; and every notice, order or warrant of the Board may be served 
and executed in the same manner as notices, orders and warrants of the 
Supreme Court may be served and executed under the procedure for the 
time being in force relating to civil suits or actions.

40 11. If in the discharge of the duties devolving upon the Board 
there shall occur a difference of opinion between the members, the
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decision of any two of them shall have the same force and effect as if all 
the members had concurred therein, and any decision arrived at by the 
Board or a majority thereof shall not be subject to appeal and shall be 
final as regards all parties interested, and no award of compensation made 
with respect to the resumption of any land shall be liable to be set aside 
for irregularity or error in matter of form.

12. During the pendency of any proceedings before the Board if 
any member of the Board shall from any cause be or become unable to 
act, his place if he be a judge shall be filled by another judge or if he be a 
person appointed by the Governor or owner by some other person 10 
appointed by the Governor or owner as the case may require.

13. All lands resumed under the provisions of this Ordinance may 
be demised and granted by the Governor upon such terms and conditions 
and at such price whether by way of rent, premium, or otherwise and 
either by public auction or private contract as the Governor may 
determine.

14. All sums of money awarded and all costs against the Crown, 
if any, shall as soon as practicable after the award is published be paid by 
the Governor out of the public revenues, and all sums awarded exclusive 
of costs shall bear interest at the rate of seven dollars per cent from the 20 
date of the resumption of the land until payment.

15. In any notice to resume any land, it shall be sufficient to 
state that the resumption of such land is required for a public purpose 
without stating the particular purpose for which the land is required, and 
a notice containing such statement shall be conclusive evidence that the 
resumption is for a public purpose.

16. Whenever the buildings or dwellings on any land are of 
insanitary construction as regards conditions of light and air, the Governor 
may, notwithstanding any of the powers of resumption herein contained 
or prior to the exercise of any such powers, permit the owner of such 30 
buildings or dwellings to reconstruct or rebuild the same or any part 
thereof upon such terms and conditions and subject to such security being 
given for the proper carrying out of such reconstruction or rebuilding as 
the Governor may in his discretion think fit.

17. Any Board constituted under this Ordinance may make such 
rules and regulations as may be deemed necessary for the conduct of all 
proceedings before it.

18. This Ordinance shall not be deemed to prevent the exercise 
by Her Majesty, Her heirs, successors, or assigns of any power of 
resumption contained in any Crown Lease. 40
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19. Ordinance No. 23 of 1889 and No. 30 of 1899 are hereby 
repealed.

Passed the Legislative Council of Hongkong, this 5th day of 
November, 1900.

R. F. JOHNSTON,
Acting Clerk of Councils.

Assented to by His Excellency the Governor, the 14th day of 
November, 1900.

J. H. STEWART LOCKHART,
Colonial Secretary.
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ITEM NO. C37

CROWN LANDS RESUMPTION BILL 1921 

A BILL

.INTITULED

An Ordinance to amend the Crown Lands Resumption Ordinance, 1900.

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows:—

1. This Ordinance may be cited as the Crown Lands 
Resumption Ordinance, 1921, and shall be read and construed as one with 

10 the Crown Lands Resumption Ordinance, 1900, hereinafter called the 
principal Ordinance, and the said Ordinance and this Ordinance may be 
cited together as the Crown Lands Resumption Ordinances, 1900 and 
1921.

2. In the determination of the compensation to be paid under 
the principal Ordinance:—

(a.) No allowance shall be made on account of the resumption 
being compulsory:

(b.) Subject to the provisions of section 11 of the principal
Ordinance, and to the provisions of paragraph (c.) of this

20 section, the value of the land resumed shall be taken to be
the amount which the land if sold in the open market by a
willing seller might be expected to realise: and

(c.) No compensation shall be given in respect of any use of the 
land which is not in accordance with the terms of the Crown 
lease under which the land is held.

3. Section 2 of this Ordinance shall not apply to any case in 
which the notice under section 4 of the principal Ordinance shall have 
been published in the Gazette before the commencement of this 
Ordinance, or to any case in which the notice under section 5 of the 

30 principal Ordinance shall have been given to the owner before the 
commencement of this Ordinance.

4. Sub-section (1) of section 3 of the principal Ordinance is Amendment
amended by the addition of the words "or in case the owner is absent of Ordinance
from the Colony or cannot be found," after the word "is" in the eighth No. 10 ofline thereof. 1900, s. 3(1).

5. If any co-owner of land which is to be resumed is absent Absence of
from the Colony or cannot be found proceedings under the principal co-owner.
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Ordinance may be taken in all respects as if such person were non 
existent.

Amendment 6. The proviso which is contained in the last seven lines of
of Ordinance section 11 of the principal Ordinance is repealed.
No. 10 of
1900,s.ll. ————————————

Objects and Reasons.

1. This bill contains the three following main provisions: —

(a.) The customary 10% allowance for compulsory acquisition is 
to be abolished.

(b.) The compensation is to be based on the amount which the 10 
property would fetch in the open market if sold by a willing 
seller.

(c.) No compensation is to be given in respect of any use of the 
land which is not in accordance with the terms of the crown 
lease under which the land is held.

2. Paragraphs (a) and (b) of clause 2 are adopted from the 
Acquisition of Land (Assessment of Compensation) Act, 1919, 9 & 10 
Geo. 5,c. 57, s. 2(1) and (2).

3. Paragraph (c) of clause 2 is intended to prevent claims being 
made on public moneys in respect of uses of the land which are not in 20 
accordance with the terms of the Crown lease. Such claims are sometimes 
made, and they are generally supported by the production of permits to 
use the land in that particular way. Though such permits are intended to 
be only temporary they are often renewed from year to year for long 
periods, and the argument is that the Crown must be taken to have 
waived the breach of the Crown lease. It has also been argued that the 
expectation of the continued renewal of such permits must be taken into 
account in fixing the compensation.

4. Clause 3 of the bill is intended to save existing arbitrations 
from coming under the stricter provisions of clause 2 of the bill. 30

5. Clauses 4 and 5 are intended to get over a difficulty which 
sometimes occurs in the New Territories when owners, or co-owners, 
are absent from the Colony or cannot be found.

6. Clause 6 is a minor amendment which is consequential on 
paragraph (a) of clause 2.

6th May, 1921.

J. H. KEMP, 
Attorney General.
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ITEM NO. C38 

CROWN LANDS RESUMPTION ORDINANCE, NO. 14 OF 1921

I assent to this Ordinance.

R. E. STUBBS,
Governor.

2nd September. 1921.
An Ordinance to amend the Crown Lands Resumption Ordinance, 1900.

[2nd September, 1921.]
BE it enacted by the Governor of Hongkong, with the advice and consent of the Legislative Council thereof, as follows :—

1. This Ordinance may be cited as the Crown Lands Resumption Ordinance, 1921, and shall be read and construed as one with the Crown Lands Resumption Ordinance, 1900, hereinafter called the principal Ordinance, and the said Ordinance and this Ordinance may be cited together as the Crown Lands Resumption Ordinances. 1900 and 1921.

2. In the determination of the compensation to be paid under the principal Ordinance:—

20 (a.) No allowance shall be made on account of the resumption being compulsory:

(b.) Subject to the provisions of section 11 of the principal Ordinance, and to the provisions of paragraph (c ) of this section, the value of the land resumed shall be taken to be the amount which the land if sold in the open market might be expected to realise: and

(c.) No compensation shall be given in respect of any use of the land which is not in accordance with the terms of the Crown lease under which the land is held.

30 3. Section 2 of this Ordinance shall not apply to any case in which the notice under section 4 of the principal Ordinance shall have been published in the Gazette before the commencement of this Ordinance, or to any case in which the notice under section 5 of the principal Ordinance shall have been given to the owner before the commencement of this Ordinance.
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Item Amendment 4. Sub-section (1) of section 3 of the principal Ordinance is
No.C38 of Ordinance amended by the addition of the words "or in case the owner is absent
———— No. 10 of from the Colony or cannot be found," after the word "is" in the eighth
Crown Lands 1900, s. 3 (1). ime thereof. 
Resumption
Ordinance, Absence of 5 . If any owner or co-owner of land which is to be resumed is

° owner or absent from the Colony or cannot be found proceedings under the
(continued) co-owner. principal Ordinance may be taken in all respects as if such person were

non-existent.

Amendment 6. Sub-section (1) of section 10 of the principal Ordinance is 
of Ordinance amended by the insertion of the words "and also in respect of damage to 10 
No. 10 of business due to removal," between the word "thereto" and the word 
1900, s. 10 "and" in the seventh line thereof, and by the insertion of the words "or 
^ '' damage" between the word "extinction" and the word "to" in the eighth 

line thereof.

Amendment 7. The proviso which is contained in the last seven lines of 
of Ordinance section 1 1 of the principal Ordinance is repealed. 
No. 10 of
1900,s.ll. Passed the Legislative Council of Hongkong, this 1st day of 

September, 1921.

S. B. B. McELDERRY,
Clerk of Councils. 20

Assented to by His Excellency the Governor, the 2nd day of 
September, 1921.

CLAUD SEVERN, 
Colonial Secretary.
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ITEM NO. C39

CROWN LANDS RESUMPTION AMENDMENT BILL 1922 

A BILL

INTITULED

An Ordinance to amend the Crown Lands Resumption Ordinance, 1921.

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows:—

1. This Ordinance may be cited as the Crown Lands 
Resumption Amendment Ordinance, 1922, and shall be read and

Item 
No. C39

Crown Lands 
Resumption 
Amendment 
Bill 1922

Short title 
and construc-

construed as one with the Crown Lands Resumption Ordinance, 1900, tlon - 
hereinafter called the principal Ordinance, and with the Crown Lands Ordinances 
Resumption Ordinance, 1921, and the said Ordinances and this
Ordinance may be cited together as the Crown Lands Resumption 
Ordinances, 1900 to 1922.

2. Section 2 of the Crown Lands Resumption Ordinance, 1921, 
is repealed and the following section is substituted therefor: —

Nos. 10 of 
1900 and 14

Additional '. 
rules for 
determining 
compensation.
9 & 10 Geo.
5,c.57, s. 
2(1), (2).

In the determination of the compensation to be paid 
under the principal Ordinance:—

(a.) No allowance shall be made on account of the 
resumption being compulsory:

(b.) No compensation shall be given in respect of any 
use of the land which is not in accordance with the 
terms of the Crown lease under which the land is 
held:

(c.) No compensation shall be given in respect of any 
expectancy or probability of the grant or renewal 
or continuance, by the Crown or by any person, of 
any licence, permission, lease or permit whatsoever, 
provided that this paragraph shall not apply to any 
case in which the grant or renewal or continuance 
of any licence, permission, lease or permit could 
have been enforced as of right if the land in 
question had not been resumed: and

(d.) Subject to the provisions of section 11 of the 
principal Ordinance, and to the provisions of 
paragraphs (b.) and (c.) of this section, the value of 
the land resumed shall be taken to be the amount 
which the land if sold in the open market might be

of 1921.

Repeal of 
Ordinance 
No. 14 of 
1921,s.2, 
and substitu 
tion of new 
section.
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Item 
No. C39

Crown Lands 
Resumption 
Amendment 
Bill 1922 
(continued)

expected to realise.

Application 3. Section 2 of this Ordinance shall not apply to any case in 
ofs. 2. which the notice under section 4 of the principal Ordinance shall have 

been published in the Gazette before the commencement of this 
Ordinance, or to any case in which the notice under section 5 of the 
principal Ordinance shall have been given to the owner before the 
commencement of this Ordinance.

Objects and Reasons.

1. The object of this Ordinance is to make it clear that in 
resumptions under the Crown Lands Resumptions Ordinances no 10 
compensation is to be awarded in respect of mere expectancies or 
probabilities. For example, the owner of agricultural land held under a 
Crown lease which prohibits the erection of buildings except with the 
licence of the Crown is not to receive any compensation with respect to 
the possibility that such a licence might at some time have been obtained 
if the land had not been resumed. This principle is not new as it is in force 
under the Lands Clauses Consolidation Acts in England, and it seems only 
reasonable that the community should not have to pay for a mere 
possibility of this kind which the claimant could never have enforced.

2. The reason for the amendment of Ordinance No. 14 of 1921 20 
on this point is that that Ordinance laid down as a general rule that the 
basis of compensation should be the market value of the land, and it 
appears to be the case that speculators, in the case of agricultural land for 
instance, are often prepared to pay more than the value of the land for 
agricultural purposes in the hope that they may be allowed to convert it 
into building land. The claimant in such a case would no doubt argue that 
the speculator's price formed or was evidence of a market price above the 
real value of the land as agricultural land. This position is all the more 
likely to arise in a district which is about to be developed by the 
Government for building purposes, and if the above argument were to 30 
prevail the result would be that the community would have to pay a very 
much increased price for the land, although this increased price was based 
solely on the mere possibility of conversion which the Government have 
absolute discretion to refuse. The effect would be to make development 
more expensive and to raise the rents on the developed property, and it 
might even have the effect of checking development altogether in a 
particular district.

3. The intention of this bill, therefore, is to provide that the 
rule of taking .the market price as the basis of compensation is to be 
subject to the further rule that no compensation is to be given in respect 40 
of such mere probabilities.
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4. For convenience, the whole of section 2 of Ordinance No. 14 Item 
of 1921 is to be repealed and re-enacted, but practically the only part of No. C39 
the substituted section which is new is paragraph (c.).

13th December, 1921.

Crown Lands
J. H. KEMP, Resumption 
Attorney General. m™*™*

(c°ntinUed)

-319-





ITEM NO. C40 Item
No. C40 

NOTICE OF NON-DISALLOWANCE OF ORDINANCE NO. 14 OF 1921
Notice of

(Taken from "The Hongkong Government Gazette", ^on:6th January, 1922) Disallowance
of Ordinance

LEGISLATIVE COUNCIL. I92i 4 °f
dated 5th ——————————————— January
1922No. 3.— His Majesty the KING has not been advised to exercise his power of disallowance with respect to the following Ordinances:—

Ordinance No. 14 of 1921.— An Ordinance to amend the Crown Lands
Resumption Ordinance, 1900.

10 Ordinance No. 15 of 1921.— An Ordinance to authorize the Appropriation of
a Supplementary Sum of One million four 
hundred and fifty-seven thousand seven 
hundred and eighty-seven Dollars and seventy- 
four Cents to defray the Charges of the year 
1920.

Ordinance No. 18 of 1921.— An Ordinance to amend further the Bills of
Exchange Ordinance, 1885.

Ordinance No. 22 of 1921.— An Ordinance to amend the Estate Duty
Ordinance, 1915.

20 A. G. M. FLETCHER,
Clerk of Councils.

COUNCIL CHAMBER,
5th January, 1922.
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ITEM NO. C41

CROWN LANDS RESUMPTION AMENDMENT ORDINANCE,
NO. 9 OF 1922

I assent to this Ordinance.

Item
No.C41

Crown Lands
Resumption
Amendment
Ordinance,
No. 9 of
1922

(3) R. E. STUBBS, 
^—^ Governor.

20

30

24th March, 1922.

An Ordinance to amend the Crown Lands Resumption Ordinance, 1921.

[24th March, 1922.]

BE it enacted by the Governor of Hongkong, with the advice and 
consent of the Legislative Council thereof, as follows: —

1. This Ordinance may be cited as the Crown Lands 
Resumption Amendment Ordinance, 1922, and shall be read and 
construed as one with the Crown Lands Resumption Ordinance, 1900, 
hereinafter called the principal Ordinance, and with the Crown Lands 
Resumption Ordinance, 1921, and the said Ordinances and this Ordinance 
may be cited together as the Crown Lands Resumption Ordinances 1900 
to 1922.

2. Section 2 of the Crown Lands Resumption Ordinance, 1921, 
is repealed and the following section is substituted therefor: —

Additional '. 
rules for 
determining 
compensation.
9&10Geo. 
5,c. 57, s. 
2 (1),(2).

In the determination of the compensation to be paid 
under the principal Ordinance: —

(a.)

(b.)

No allowance shall be made 
resumption being compulsory:

on account of the

(c.)

No compensation shall be given in respect of any 
use of the land which is not in accordance with the 
terms of the Crown lease under which the land is 
held:

No compensation shall be given in respect of any 
expectancy or probability of the grant or renewal 
or continuance, by the Crown or by any person, of 
any licence, permission, lease or permit whatsoever, 
provided that this paragraph shall not apply to any

Short title 
and construc 
tion.
Ordinances 
Nos. 10 of 
1900 and 14 
of 1921.

Repeal of 
Ordinance 
No. 14 of 
1921,5.2, 
and substitu 
tion of new 
section.
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Item case in which the grant or renewal or continuance 
No. C41 of any licence, permission, lease or permit could 
———— have been enforced as of right if the land in 
Crown Lands question had not been resumed: and 
Resumption
Amendment (d) Subject to the provisions of section 11 of the

r usance, principal Ordinance, and to the provisions of
J922 paragraphs (b.) and (c.) of this section, the value of
(continued) the ^an(^ resumed shall be taken to be the amount

which the land if sold in the open market might be 
expected to realise. 10

Application 3. Section 2 of this Ordinance shall not apply to any case in 
ofs. 2. which the notice under section 4 of the principal Ordinance shall have 

been published in the Gazette before the commencement of this 
Ordinance, or to any case in which the notice under section 5 of the 
principal Ordinance shall have been given to the owner before the 
commencement of this Ordinance.

Passed the Legislative Council of Hongkong, this 23rd day of 
March, 1922.

A. G. M. FLETCHER,
Clerk of Councils. 20

Assented to by His Excellency the Governor, the 24th day of 
March, 1922.

CLAUD SEVERN,
Colonial Secretary.
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ITEM NO. C42

NOTICE OF NON-DISALLOWANCE OF ORDINANCE 
NO. 9 OF 1922

(Taken From "The Hongkong Government Gazette", 
llth August, 1922)

LEGISLATIVE COUNCIL.

Item 
No. C42

Notice of 
Non- 
Disallowance 
of Ordinance 
No. 9 of 
1922 
dated 
9th August 
1922

No. 348 — His Majesty the KING has not been advised to exercise his power 
of disallowance with respect to the following Ordinances: —

Ordinance No. 8 of 1922. -
10

Ordinance No. 9 of 1922.

An Ordinance to restrict the employment of 
aliens and of former enemy aliens on certain 
British ships registered in the Colony of 
Hongkong.

An Ordinance to amend the Crown Lands 
Resumption Ordinance, 1921.

A. DYER BALL,
Clerk of Councils.

COUNCIL CHAMBER,
9th August, 1922
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ITEM NO. C43 

PETITION BY LANDHOLDERS

To the Right Honourable Lieutenant 
Col LEOPOLD CHARLES MAURICE 
STENNETT AMERY His Majesty's 
Secretary of State for the Colonies.

The Humble Petition of the under 
signed, Landholders of New 
Kowloon in the New Territories, 
in the Colony of Hongkong, showeth 
as follows:-

1. That your Petitioners are Landholders at New Kowloon in the New 
Territories in the Colony of Hongkong, which is a part of the land which was leased 
to the British Government under the Convention between Great Britain and China 
signed at Peking on the 9th day of June 1898.

2. That by the terms of the said Convention it was understood that there 
would be no expropriation or expulsion of the inhabitants of the district included 
within the extension, and that if land was required for public offices fortifications 
or the like official purposes, it should be bought at a fair and reasonable price.

20 3. That the Government of Hongkong has for some time past been resuming 
land in New Kowloon for public purposes, under the powers conferred upon them by 
the Crown Lands Resumption Ordinance of 1900 and that under this Ordinance the 
Government of Hongkong has power to resume any land which is required for a 
public purpose and that in this Ordinance a resumption for a public purpose is defined 
as resumption, inter alia, for any purpose which the Governor in Council may decide 
to be a public purpose.

4. That the Government is resuming the lands in question for the purpose of 
laying out roads, and developing the land for building purposes, and that the building 
sites available, after the land has been laid out and levelled, are sold by the Government 

30 as building land.

5. That the development of land for building purposes and the sale of it, 
although covered by the extremely wide language of the Crown Lands Resumption 
Ordinance, is not an official purpose contemplated by the aforesaid Convention, which 
your Petitioners contend, contemplated only such permanent official purposes as roads 
fortifications, Government buildings etc., and that the Convention contemplated free 
purchase of lands required for such purposes, and not compulsory resumption.

6. That the Crown Lands Resumption Ordinance contains provisions for the 
appointment of Boards of Arbitration to determine the amount of compensation to be 
paid to the persons whose land is resumed under that Ordinance. And that such Boards

Item 
No. C43

Petition by 
Landholders 
dated 29th 
April 1925
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Item are duly constituted and their awards are duly carried out by the Government of 
No. C43 Hongkong.

Petition by 7. That the Boards have adopted a fixed method of valuing cultivated land in
Landholders this district for the purpose of compensation. Awards are made upon a scale of values
dated 29th ranging from 5 cents per foot in respect of the best class of agricultural land
f . i\ downwards; and under no circumstances is more than five cents per foot ever awarded
(con mue ) ^y fae Boards as the value of the land, even though the market value of the land prior

to resumption is several times that figure. This value is arrived at by taking the annual
value of the crop that the land would produce, if it were used for purely agricultural
purposes, and capitalising it. The figure thus arrived at is deemed sufficient
compensation for the owners, on the ground that the owners are entitled to use their 10
land for agricultural purposes only, and for no other purposes whatsoever.

8. That this view of the position of the landholders of these districts is 
consistent with the legal position into which your Petitioners, with the other 
inhabitants of the New Territories, have been forced by the legislative action of the 
Government of Hongkong; but is not consistent either with equity or with the 
Convention of 1898 as the following recital shows.

At the date of the said Convention the Landholders in the New Territories 
held their land according to Chinese tenure by grant from the Crown as 
freehold; and this tenure was recognised by the Government in 
Hongkong, after a careful investigation into the state of land tenure in the 20 
Territory. The Government in 1902, after the conclusion of the said 
investigation, passed the New Territories Titles Ordinance, in which it was 
enacted by Section 4, that a customary landholder should be deemed to 
have a permanent, heritable, and transferable, right of use and occupation 
in his customary land subject only to certain reservations. These 
reservations were as follows:—

(A) to the payment of all such Crown Rent, land tax, or assessment as 
might from time to time be imposed in respect of customary land.

(B) to the reservation in favour of the Crown of all mines and mineral
products and of all buried treasure, with full liberty to work and 30 
search for the same, paying to the customary landholder such 
compensation for any damage occasioned thereby as might be 
assessed by the Registrar;

(C) to the reservation in favour of the Crown of the right of making 
roads, drains, and sewers, and laying down water pipes and gas pipes, 
carrying electric, telephone, and telegraph wires and using, repairing 
and maintaining the same, paying to the customary landholder such 
compensation for any damage occasioned thereby as might be 
assessed by the Registrar. Should the landholder be dissatisfied with 
such compensation he might appeal to the Supreme Court in the 40 
manner provided in Section 20 of the Ordinance.

(D) to the payment to any persons of such rent charge if any as the Land
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Court should have decided to be payable out of such customary 
land;

(E) to the right of the Crown to take possession of such land upon 
paying to the customary landholder full and fair compensation; such 
compensation to be fixed by the Registrar; should the landholder be 
dissatisfied with such compensation he might appeal to the Supreme 
Court in the manner provided in Section 20 of the Ordinance.

(F) to the enjoyment by any persons of all rights of way or other 
easements or profits to which the Land Court might have decided the 
land to be subject.

A customary landholder was defined as any claimant whose claim had 
been allowed by the Land Court, constituted in 1900, for the purpose of 
investigating titles to land. All present holders derive their titles through 
such claimants. The Government of Hongkong therefore are precluded 
from alleging that the interest of a landholder in the New Territories was, 
at the date of the said Ordinance, less than the interest described by the 
Ordinance; and it is noticeable that there is nothing in Section 4 of the 
Ordinance to prevent the landholder from using his land for building 
purposes.

The Government appear to have decided later on to adopt a system of 
Crown Leases, and after certain intermediate legislation, an Ordinance 
was passed in 1910, which is still in force, and governs the whole of the 
New Territories. By virtue of this Ordinance and its predecessors the 
Government grants leases for 75 years which contain numerous 
covenants and conditions, and also a proviso for resumption by the King 
for the improvement of the Colony, or for any other public purpose.

This Ordinance was a complete infringement of the Convention since it 
gave the landholders only a term of years (and that term subject to 
restrictive covenants and to forfeiture for breach of covenants as well as to 
resumption) in exchange for what was to all intents and purposes a free 
hold interest.

The Ordinance was carried out by means of the execution by the 
Governor of Leases for entire districts, known as block leases. These 
Leases contain schedules in which are set out the names of the 
landholders, with particulars of their holdings, showing in particular, 
whether their land is agricultural or building land. These Leases remain at 
all times in the Government's Land Office and are never executed by the 
Lessees. Moreover it is safe to say that of the landholders who hold land 
by virtue of the Leases, few have ever seen the Leases, and that very many 
do not even know of their existence.

The Leases contain a provision that in the event of any building being 
erected on any premises demised as (i.e. included in the schedule as) 
agricultural or garden ground, the rent is to be such a sum as is specified

Item
No. C43

Petition by 
Landholders 
dated 29th 
April 1925 
(continued)
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Item 
No. C43

Petition by 
Landholders 
dated 29th 
April 1925 
(continued)

in the licence to erect such building; and also contain a covenant by the 
Lessee not to build without a licence from the King's Surveyor.

It is clear that the object of these provisions was merely to give the 
Government power to charge a higher rental for land used as building 
land; and that it was not intended to prevent the landholders from using 
their land as building land, if they so desired; as they would have been 
entitled to do under the New Territories Titles Ordinance, or under 
Chinese jurisdiction; and it is submitted that any Court of Equity would 
so contrue the block Leases. Nevertheless the Government of Hongkong 
take the view that they are entitled arbitrarily to refuse to grant licences 10 
to build; and that consequently the tenants are only entitled to the use of 
the land as agricultural land; and are therefore entitled to compensation, 
on resumption, only on the basis of the value of the land as agricultural 
land. To strengthen their position the Government have passed the Crown 
Lands Resumption Amendment Ordinance 1922 by Section 2 of which it 
is provided, inter alia, that in the determination of the compensation to be 
paid under the principal Ordinance:—

(b) "No compensation shall be given in respect of any use of the land 
"which is not in accordance with the terms of the Crown Lease 
"under which the Land is held." 20

(c) "No compensation shall be given in respect of any expectancy or any 
"probability of the grant or renewal or continuance by the Crown or 
"by any person of any licence permission lease or permit whatsoever, 
"provided that this paragraph shall not apply to any case in which 
"the grant or renewal or continuance of any licence permission lease 
"or permit could have been enforced as of right if the land in 
"question had not been resumed."

(d) "Subject to the provisions of Section 11 of the principal Ordinance 
"and to the provisions of paragraphs B and C of this Ordinance the 
"value of the land resumed shall be taken to be the amount which 30 
"the land if sold in the open market might be expected to realise."

The Boards of Arbitration have taken the view that Sub-sections (b) and 
(c) compel them to value the land as agricultural land; in other words as 
if the land could have been used for no other purpose but that of 
agriculture. Thus making Sub-section (d) inoperative. There is no appeal 
from the Boards. It follows that the landholders' interests have been 
reduced by legislative action from the comparatively extensive estate 
described in the New Territories Titles Ordinance, to a mere licence to 
cultivate the surface.

9. That this amounts to expropriation in breach of the Convention. 40

10. That the result is that in a number of cases it has actually happened, that 
Landholders who at the time of Resumption had recently purchased their holdings, 
have been awarded as compensation a fraction of what they had actually paid for the

-330-



property. Nor will it be disputed by the Government that in the developing districts 
land has freely been bought and sold at many times the figures allowed by the boards; 
both Vendors and Purchasers believing that licences to build would be obtained 
without difficulty at an increased Crown Rent.

11. That a man might in the morning be the owner of a plot of land which he 
could sell at any time for twenty cents a foot or more, and that by the same evening 
by the service of a resumption notice he might be deprived of four fifths of that value 
or even more.

12. That such a result not only was never contemplated at the time the 
10 Convention was signed, but is the very thing which was expressly provided against by 

the Convention.

13. That many persons whose lands have been resumed (including some of 
your Petitioners) have, as their only means of protest against this treatment, refused 
to attend before the Boards of Arbitration, and refused to accept the compensation 
awarded to them. And a substantial sum of money representing these rejected awards 
is at present in the hands of the Government.

14. That in a Proclamation issued by His Excellency Sir Henry Arthur Blake, 
G.C.M.G., then Governor of the Colony on the 9th day of April 1899, the measures 
to be taken by the Government with regard to the land were detailed for the 

20 information of the Public, and this Proclamation contained the following promises: —

"I would also impress upon you that these Territories having been leased 
"by His Imperial Majesty the Emperor of China to Her Britannic Majesty 
"the Queen of England, as subjects of Her Majesty's Empire, your 
"commercial and landed interests will be safeguarded and that your usages 
"and good customs will not in any way be interfered with." And again 
"It will be necessary for you to register without delay your titles for the 
"land occupied by you that the true owners may be known. Should any 
"land be required for public purposes -it will be paid for at its full "value."

30 15. That in the Colonial Secretary's Report on the New Territories fowarded 
to Mr. Joseph Chamberlain, Secretary of State for the Colonies in 1900, the Colonial 
Secretary made the following observation: —

"It may seem peculiar that suspicion should have arisen seeing that His 
"Excellency the Governor informed the inhabitants both by proclamation 
"and by speech that the tenure of the land would remain practically 
"undisturbed and that the Chinese Authorities have repeatedly notified 
"the inhabitants that the tenure of the land would remain the same as 
"before and that the rights of property would be respected."

16. That the procedure of the Government to-day is therefore not only a 
40 breach of the Convention, but also of the verbal and written promises made to the 

inhabitants at the time, and that there is a widespread feeling in the Colony that the 
acts of the Government amount to a breach of faith.

Item 
No. C43

Petition by 
Landholders 
dated 29th 
April 1925 
(continued)
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Item
No. C43

Petition by 
Landholders 
dated 29th 
April 1925 
(continued)

17. That the end aimed by the Government is presumably to assist in the 
provision of housing accommodation for the growing population of the City of 
Victoria and Kowloon; but that this end does not benefit your Petitioners and their 
fellow landholders in the New Territories, who suffer all the loss and inconvenience 
without getting any of the advantages.

18. That if resumption must take place, the most equitable way of dealing 
with the owners would be to give, to those that desire it, other lands equivalent in 
acreage and fertility to the lands taken, together with compensation for cost of removal 
of buildings and for crops; and to pay to those who do not want land, compensation 
equivalent to the real value of the land they own, and not to an artificial value created 10 
by the Government's own legislative acts.

19. That in the majority of cases it would be unnecessary to pay any 
compensation at all. If the Government resumed what was required for roads, and 
made the roads, the land owners would accept licenses to build on the balance of the 
land in lieu of compensation. No difficulties would arise if this method was followed, 
since the system of Crown Leases would enable the Government to keep full control 
of the resulting development, and the landholders would readily fall in with the 
Government's schemes.

20. That if this method were pursued, the owners would be satisfied; the 
Government would not be out of pocket, since the income from new buildings would 20 
more than justify the outlay incurred in making the roads; and the Government would 
avoid the stigma of providing cheap houses for one section of the community out of 
the pockets of another.

21. That the whole system in addition to being unjust to individuals, 
inconsistent with the British Government's solemn engagements, and damaging to 
British prestige is, your Petitioners submit, entirely unnecessary.

Your Petitioners therefore Humbly Pray that — an enquiry be made into 
the present system of land resumption as practised in the New Territories 
by the Government of the Colony AND that measures be taken to bring 
about a reform of this system in so far as it results in injustice to the 30 
holders of lands in the New Territories AND that an enquiry be made 
into those cases in which compensation award for lands already 
resumed has been refused, • in order that such compensation may be 
reconsidered, and in proper cases readjusted.

And your Petitioners will ever pray, &c. 

Dated the 29th day of April, 1925.
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ITEM NO. C44 Item
No. C44 

DESPATCH FROM SECRETARY OF STATE TO GOVERNOR
Despatch from 
Secretary of 
State to 
Governor 
dated 26th 
November 
1925
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Mr. (illegible)
Mr. (illegible)
Mr. (illegible)
Mr. Strachan
S ir.J. Shuckburgh
Sir. C. Davis
Sir. G. Grindle
Sir. J. Masterton Smith
Mr. Ormsby-Gore
Mr. Amery

(Heading and address illegible)

81

DRAFT.
Sir,

I have to ack. the receipt of 

Sir R.E. Stubbs 1 despatch No.304 of the 

5th Aug, 1925, enclg a memorial 

from certain landholders of New 

Kowloon on the subject of land 

resumption in the New Territories.

2. The main allegation 

made by the petitioners is that 

the effect of the legislation to 

which they refer and the policy 

adopted thereunder, amounts 

in itself, to appropriation in 

breach of the Convention of 1898
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for the lease of the New Territories. 

This is a very big question depending 

to a great extent upon the rights 

which holders of land possessed 

under Chinese law and it is quite 

impossible on the infm. before me to 

come to any conclusion upon it . I 

would only say that ifc does not

seem to me to be a frivolous one

and that it does appear that the view 

of the Hongkong Govt . as to the 

rights of the holders of land under 

Chinese law have become less 

sympathetic as time progressed and the 

Convention and the promises made under 

it receded into the past .

3. The other two points made 

by the petitioners are, firstly, that 

town extension works are not works 

for official purposes within the 

meaning of the Convention; and secondly,

/and

the contention of 

the petitioners
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Mr. (illegible)

Mr. (illegible)
Mr. (illegible)
Mr. Strachan
Sir. J. Shuckburgh
Sir. C. Davis
Sir. G. Grindle
Sir. J. Masterton Smith
Mr. Ormsby-Gore
Mr. Amery

DRAFT.

and this (illegible) applies even if 

the former contention is not 

sound, that the compensation

payable in respect of land
82 

resumed is not compensation

at a fair price as contemplated 

by the Convention.

4. As regards the first 

point, I find great difficulty 

in agreeing with Sir R.E. Stubbs 

that the compulsory purchase 

of land is not expropriation 

or that town planning, 

carried on in the way which 

he describes, is an official 

purpose within the meaning 

of the Covention. Thw wording 

of the Convention is very

precise and it will be observed
the expression 

that / "official purposes" is
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not used generally but with 

reference to public offices and 

fortifications.

5. I am advised that the 

relevant clause in the Convention 

means that there will be no 

expropriation or expulsion of the 

inhabitants of the district, unless 

the land is required for public 

offices, fortifications, or for official 

purposes of a like nature to public 

offices and forifications, in which 

case it shall be bought at a 

fair price. And this leads to 

the second point, which is the 

adequacy of the compensation. A 

fair price must mean a fair market 

price, and a fair market price is the 

price which,having regard to its 

actual potential value, the land 

would fetch on the open market.

This
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Mr. (illegible)
Mr. (illegible)
Mr. (illegible)
Mr. Strachan
Sir. J. Shuckburgh
Sir. C. Davis
Sir. G. Grindle
Sir. J. Masterton Smith
Mr. Ormsby-Gore
Mr. Amery

DRAFT.

This seems to me to be a very 

different thing from the (illegible) 

method adopted by the (illegible)

of ascertaining the value of land
83 for compensation. Even assuming

(merely for the sake of argument)

that the Govt . has the - 

right to grant or withhold 

licences for turning agricultural 

land into building land, it 

cannot be fair, if there is 

a real chance that such 

licence will be granted, to 

eliminate that element in 

computing the value of the 

land for purposes of 

granting compensation. It 

would not be eliminated if 

the land were sold in the 

open market. I note

that
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that Sir R.E. Stubbs states that 

the amt. of compensation which 

is granted is in accordance 

with Chinese law and customs. 

This may be so, but it is 

surely not the point, which is 

whether or not it is in accordance 

with the Convention.

6. It appears to me possible 

that if the Govt.of Hongkong 

were to adopt a fairer and more 

generous method of assessing 

compensation in the case of lands 

resumed for public purposes, the 

whole controversy would die 

down. I request therefore that 

you will take the matter into 

your consn. and will inform me 

in due course of the policy 

which you propose to adopt. In 

the meanwhile the petitioners shd be 

infd that I have their petition under consn,

7. I have
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Mr. (illegible)
Mr. (illegible)
Mr. (illegible)
Mr. Strachan
Sir. J. Shuchburgh
Sir. C. Davis
Sir. G. Grindle
Sir. J. Masterton Smith
Mr. Ormsby-Gore
Mr^Amery

DRAFT.

7. I have also to ask that you 

will furnish me as soon 

as possible with a statement 

setting out fully the 84 

position of the Hongkong 

Govt. with regard to this 

land question, in case I 

may think it desirable 

to consult the Law Officers 

on the points which have 

been raised.

(Signed) L.S. AMERY
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ITEM NO. C45 

GAZETTE NOTIFICATION RELATING TO THE RESUMED LAND

G.N. 3080 CROWN LANDS RESUMPTION ORDINANCE (Chapter 124)

RESUMPTION OF LAND FOR TEMPORARY HOUSING AREA 
YICK YUEN, YUEN LONG, NEW TERRITORIES

To the owners and every person interested or having any right or easement in the 
following lots shown coloured orange on the plan numbered YLR 137 which is 
deposited in the District Office at Yuen Long in the New Territories and which is 
available for inspection there:—

Lot Nos. 2938, 3103, 3104, 3105, 3106, 3107, 3525, 3526 and 3543 in Demarcation 
District No. 124.

TAKE NOTICE that the Governor in Council having decided that the above- 
mentioned lots are required for a public purpose, the Governor has ordered that the 
above-mentioned lots shall be resumed and revert to the Crown on the expiration of 
THREE MONTHS from the date of the affixing of the notice to the said land.

Item 
No. C45

Gazette
Notification
relating
to the Resumed
Land
dated 7th
October
1981

1 October 1981 A. G. EASON Deputy Secretary for Lands and Works

Mini #
£ A ±

20

-349





ITEM NO. Dl 

AFFIDAVIT OF PATRICK MOUBRAY CADELL

AT EDINBURGH, on the Third day of November 1983 before

KENNETH BORSYTH BARCLAY, NOTARY PUBLIC, EDINBURGH, 
APPEARED PATRICK MOUBRAY CADELL, B.A.,

who being SOLEMNLY SWORN DEPONES :-

1. I am Keeper of Manuscripts in the National Library of Scotland.

2. There is now produced and shown to me marked Exhibit P.C.I and 
docquetted as relative to this affidavit a true photo-copy of an original 

10 document in the Chinese language which is included in the personal papers 
of Mr Stewart Lockhart, deceased, which are deposited in this Library and 
held in my custody. In the original document the text is in black and the 
seal is in red.

3. There is now produced and shown to me marked Exhibit P.C.2 and 
docquetted as relative to this affidavit a true photo-copy of an original 
document in the Chinese language which is included in the personal papers 
of Mr Stewart Lockhart, deceased, which are deposited in this Library and 
held in my custody. In the original document the text is in black and the 
seal is in red.

20 4. There is now produced and shown to me marked Exhibit P.C.3 and 
docquetted as relative to this affidavit a true photo-copy of an original 
document in the Chinese language which is included in the personal papers 
of Mr Stewart Lockhart, deceased, which are deposited in this Library and 
held in my custody. In the original document the text is in black and the 
seal is in red.

5. I regret that it is not possible for original documents from the Lockhart 
papers to be removed from this Library.

Item 
No. Dl

Affidavit of
Patrick
Moubray
Cadell
dated 3rd
November
1983

30

(Sd.) Patrick Cadell 

Before me,

(Sd.) Kenneth F. Barclay 
Notary Public, 
Edinburgh.

(Seal of Kenneth Forsyth Barclay, 
Notary Public, Edinburgh)
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ITEM NO. El 

AFFIDAVIT OF ANTHONY RICHARD DICKS

Civil Appeal No. 76/83 

IN THE COURT OF APPEAL

(On Appeal from the High Court Miscellaneous 
Proceedings No. 982 of 1982)

10

20

IN THE MATTER of land described 
as Lot Nos. 2938, 3103, 3104, 3105, 
3106,3107, 3525,3526 and 3543 in 
Demarcation District No. 124 in the 
New Territories Hong Kong 
(hereinafter referred to as "the 
resumed land")

— and —

IN THE MATTER of land described 
as Lot Nos. 3129, 3130, 3131, 3132, 
3362, 3556 and 3561 in Demarcation 
District No. 124 in the New 
Territories Hong Kong (hereinafter 
referred to as "severed land")

BETWEEN

WINFAT ENTERPRISE (HK) COMPANY LIMITED

— and — 

THE ATTORNEY-GENERAL

Plaintiff

Defendant

I, ANTHONY RICHARD DICKS, of 703 Prince's Building, Hong Kong, 
Barrister, make oath and say as follows: —

1. This affidavit is supplemental to my affidavit filed herein on 9th December 
1982.

2. There are now produced to me and marked as follows, what appear to be 
30 photocopies of the following documents:

Item 
No. El

Affidavit 
of Anthony 
Richard 
Dicks dated 
17th November 
1983
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Item (i) Proclamation in the Chinese language by the Magistrate of San On County 
No. El dated 12th day of 2nd Moon of the 25th year of Kwong Su (23rd March
———— 1899) marked "ARD-1".
Affidavit
of Anthony Translation marked "ARD-la".
Richard
T)iclcs dfl ted17th November ^ Proclamation in the Chinese language by the Viceroy of the Two Kwong
1983 Provinces dated 24th day of the 2nd Moon of the 25th year of Kwong Su
(continued) (4th April 1899) marked "ARD-2".

Translation marked "ARD-2a".

(iii) Proclamation in the Chinese language by Sir Henry Blake, Governor of
Hong Kong, dated 9th April 1899 marked "ARD-3". 10

Translation marked "ARD-3a".

3. During the short time available to me, I have formed the following opinion of 
the aforesaid documents:

(i) That under the legal system in force in the former Chinese Empire during 
the Qing (or Tsing) Dynasty, local officials, including in particular 
provincial governors, had, under authority conferred by the Imperial 
Government, the power to make proclamations having the force of law.

(ii) That the Proclamations exhibited hereto marked ARD-1 and ARD-2 are 
to the best of my knowledge and belief in a form typical of the 
proclamations referred to in (i) above. 20

(iii) That the Proclamation exhibited hereto marked ARD-3 appears to be 
worded in a form which bears the closest possible resemblance to Chinese 
proclamations of the kind referred to in (i) and (ii) above.

SWORN at the office of P.C. Woo )
& Co. at 1223 Prince's Building )
Hong Kong at this 17th day of )
November 1983 ) (Sd.) Anthony R. Dicks

Before me

(Sd.) Roland Kun-Chee Chow
Solicitor, Hong Kong. 30
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10

ITEM NO. E2

CERTIFIED TRANSLATION OF PROCLAMATION OF 
SAN ON MAGISTRATE

TRANSLATION

Chiu, Imperial Sub-Prefect, Special Magistrate of San On County, Thrice Decorated. 
Let all clearly understand this that pursuant to a dispatch from Tam, Viceroy of the 
Two Kwong Provinces, instructing local civil and military officers to attend in person 
for the purpose of delineating the Kowloon Boundary, it has now been determined 
that all islands within the latitudes and longitudes on the nautical chart prescribed 
by the Tsung-li Yamen are within the leased territory. To this end let this proclamation 
be clearly understood so that the soldiers and the people should know that you should 
realise that within the leased area as delimited all fields, lands, houses, graves, customs 
and usages, that is trade, commerce, fishing and oyster-catching, will remain as before. 
You must not be alarmed or suspicious or cause trouble. Those islands not included in 
the leased territory will continue to be within Chinese territory and have nothing to do 
with you. Should anyone dare to avail themselves of pretexts to incite and try to create 
incidents, they will most certainly be punished without leniency. An important and 
special proclamation.

Item
No. E2

Certified 
Translation 
of Proclamation 
of San On 
Magistrate

(illegible)

20 The islands which are to be included in the leased territory are as follows:

Peng Chau, Gut O, Tap Mun, Lantau Island, Ma Wan, Ping Chau, Cheung Chau, Lamma 
together with all small islands.

Proclaimed on the 12th day 2nd Moon

Proclamation

Kwong Su.
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ITEM NO. E3 

ORIGINAL PROCLAMATION OF SAN ON MAGISTRATE IN CHINESE

£-
MZ

^S?3
>?l|;<^~?&r\

*.

k" • /,-

C~"

Item 
No. E3

Original 
Proclamation 
of San On 
Magistrate in 
Chinese
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ITEM NO. E4

CERTIFIED TRANSLATION OF PROCLAMATION 
OF VICEROY OF TWO KWONGS

TRANSLATION

Tam, Junior Guardian of the Heir Apparent, Secretary of State for Military Affairs, 
Viceroy of the Two Kwong Provinces and Luk, Official of the Highest Order, Secretary 
of State for Military Affairs, Governor of Kwong Tung Province. Let all clearly 
understand this that whereas Kowloon has been leased under the decree of the 
Emperor and the boundary has been defined in accordance with the original map

10 forwarded by the Tsung-li Yamen, it has been agreed with the foreign officials that 
the people are to be treated with exceptional kindness, there can be no forced sale of 
your houses and landed property, the graves within the leased territory are never to be 
removed and local customs and habits are to remain completely as before. Therefore, 
your villages and market towns in the leased territory will be no different from if they 
were (still) within Chinese territory. To this end let this proclamation be clearly 
understood, that you the soldiers and the people, may know that whatever matter 
which may occur in the villages and market towns of China which has nothing to do 
with you, do not use these as pretext to incite. All of you in the villages and market 
towns of the leased territory can follow your occupation. If in disobedience to the

20 Imperial decree you dare to create strife or avail yourselves of any pretext to stir up 
trouble, there is now a large military force in the territory which will arrest and deal 
with the guilty without mercy. Let every one strictly obey. An important and special 
proclamation.

(illegible)

Item
No. E4

Certified 
Translation 
of Proclamation 
of Viceroy 
of Two 
Kwongs

Proclaimed on the 24th day 2nd Moon 25th year of Kwong Su.

Seal 
(illegiblle)
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ITEM NO. E5

ORIGINAL PROCLAMATION OF VICEROY 
OF THE TWO KWONGS IN CHINESE

8

Item 
No. E5

Original 
Proclamation 
of Viceroy 
of the Two 
Kwongs in 
Chinese





ITEM NO. E6

CERTIFIED TRANSLATION OF GOVERNOR'S 
PROCLAMATION IN CHINESE

TRANSLATION

By Order of Her Majesty, Blake, Governor and Commander-in-Chief of Hong Kong 
and its Dependencies and Vice-Admiral of the same, decorated with the Highest 
Honours. Let all clearly understand this, that certain territories situated east west south 
north within the County of San On, the boundaries of which are hereunder stated, now 
belong to Her Majesty the Queen of Great Britain pursuant to the decree of the

10 Imperial Majesty of China permitting the granting of an Extension to the boundary of 
Hong Kong. In November of last year I was appointed by gracious order of Her Majesty 
to come and govern Hong Kong and administer the said territory. Now therefore I 
have chosen the 17th day of April according to the western calendar, that is the 8th 
day of the 3rd Moon according to the Chinese calendar, as the date on which the 
British Flag shall be hoisted in substitution within the confines of the territory for the 
purpose of defining the border of each country and for the maintenance of lasting 
friendly relations. Upon the said date I will instruct and send subordinates here and for 
fear that as this may not yet be widely known among you inhabitants and you may 
become suspicious and be incited by rumours disseminated by lawless persons resulting

20 in disaster and as people are ignorant, one leads and a hundred follow, it is incumbent 
upon me to forewarn (you) and let all clearly understand this: To this end let this 
proclamation be clearly understood by all the inhabitants residing within the limits of 
San On County that from the date of this proclamation you do continue as usual to 
reside in peace, work in happiness and make a living whilst abiding by the law. Take 
heed, do not concoct rumours, cause incidents or incite others. (You) must know that 
all land situated within San On County is land which has been leased by Her 
Majesty the Queen of Great Britain from His Imperial Majesty the Emperor of 
China as an extension of the boundary for future commerce, mutual trade, 
mutual enjoyment and enduring peace. All landed property which is truly

30 yours will continue to be yours and managed by you. Such of your good customs 
which are beneficial to the people will continue as before and will not be 
changed. For all inhabitants under heaven within the realm of Great Britain our 
Monarch will treat equally that all shall enjoy prosperity and happiness. In view of 
my respect for the virtuous intentions of Her Majesty, I for my part should do my 
utmost to elevate your status. Only then will I be fulfilling my duty. Therefore I plan 
first to choose from among elders of your villages who have always commanded your 
respect to assist in the management of local affairs and making of laws to dispel evil 
and encourage good, and protecting your villagers and creating peace and tranquility 
and that each will be able to go about his business. I firmly believe in your natural

40 propensity for good and innate ability to abide by the law. You must know that a 
country (government) basically legislates for the good of the people and that all who 
come to cause trouble will definitely be punished according to the law and will be 
shown no mercy. Now (I) make known to you inhabitants that all owners of landed 
property and houses must produce your title deeds for registration without delay and 
for examination so that the true owners may be known and fraud prevented. If land is 
required by the country (government) it may be acquired and its full value given to 
you. You must know that, as subjects of the Great British Empire, you will be

Item 
No. E6

Certified 
Translation 
of Governor's 
Proclamation 
in Chinese 
dated 9th 
April 1899
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Item 
No. E6

Certified 
Translation 
of Governor's 
Proclamation 
in Chinese 
dated 9th 
April 1899 
(continued)

guaranteed freedom from maltreatment. Should you have any complaints to make, 
any official governing the territory will be pleased to hear you out. The law follows my 
spoken words. There will be no injustice and no laxity. All must render implicit 
obedience. An important and special proclamation. (Official Endorsement — illegible)

The boundaries, size and islands of the extension are as follows.

The Northern boundary commences at the point of high water mark in Mirs Bay where 
the east longitude 140°30' — bisects the land, and follows that high water mark to a 
point immediately to the West of Sha Tau Kok, and then follows the road along the 
Northern edge of this town till the middle of a stream becomes the boundary as far as 
the road to King Hau. From King Hau to King To the mountain pass becomes the 
boundary to about one li West of King To where the Northern edge of the road is the 
boundary. From this point to the mouth of the Sham Chun river the Northern bank of 
the Sham Chun river forms the boundary. From the mouth of the Sham Chun river 
the boundary follows the high water mark along the coast of Deep Bay till the point 
of east longitude 113°52' bisects the land.

The eastern boundary is 114°30' East longitude. 
The western boundary is 113°52' East longitude. 
The southern boundary is 22°9' North latitude.

All the waters of Mirs Bay and Deep Bay are within the British Administration.

Lung Koo 
Ha Mo Chau 
Chun Sheung Chau 
Shek Kwu Chau 
Nei Koo Chau 
Ching Yi 
Lu Chau 
Ngau Tau Chau 
Yim Tin Chai 
Tap Mun 
Wong Nei Chau 
Peng Chau

Sau Chau 
Chek Lap Kok 
(illegible) 
Cha Kwo Chau 
Kau Yi Chau 
Poi Liu 
Ching Chau 
Tiu Chung 
Kiu Tsui 
Chek Chau 
Sheung Chau

Proclaimed on the 9th day of April 1899, English Calendar.

Sealed with the 
oblong official 
seal of the 
Governor of 

Hong Kong

Sheung Mo Chau
Lantau Island
Cheung Chau
Ping Chau
Ma Chau
PoToi
Fuk Tong Chau
Pak Nap
Kau Sei
Pak Tarn Chau
GutO

10

20

30
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ITEM NO. E7 

ORIGINAL GOVERNOR'S PROCLAMATION IN CHINESE

Item
No. E7

Original 
Governor's 
Proclamation 
in Chinese 
dated 9th 
April 1899
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