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This 1is an appeal from a judgment dated 16th May
1983 of the Federal Court of Malaysia (Lee Hun Hoe
c.J. (Bornmeo), Salleh Abas C.J. (Malaysia) and
Eusoffe Abdoolcader F.J.) dismissing an appeal from
judgments dated l7th July 1982 and 2lst November 1982
of the High Court of Malaysia (Razak J.), wherebyv the
appellants were ordered to pay the respondent by wayv
of damages the sumr of $973,000 with interest at 5%
per annum on the sum of $370,260 from July 1975 c¢ill
Julvy 1982 and interest at 8% per annum on the
judgment sum from Zlst November 19E€2.

The claim upon wnich the respondent had thus
‘obtained jJjudgment was based upon a number of grounds
- fraud, breach of contract, undue influence and
breach of trust. The learned trial judge found that
frawd had  been e
appellants and his £

Court.

stablished against all three
inding was upheld bv the Federal

The narrative of T

celevant events so far as based
or undisputed facts, is as follows., In 1972 Dr. Des,
[44] brother of the respencent's lefe fustend, Devean,
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conceived the idea of opening in Singapore a medical
computer centre called Medidata. For this purpose he
required a large amount of finance, and he arranged a
substantial loan from the Moscow Narodny Bank. He
also approached the first appellant Jagindar Singh,
an advocate and solicitor carrying on business 1in
Johore in partnership with the second appellant
Pakrisamy Suppiah, who is similarly qualified, under
the firm name of Suppiah & Singh. The first
appellant, a friend of Dr. Das from student days,
agreed to guarantee for the latter an overdraft with
the Hong Rong and Shanghai Bank (''HKS Bank") up to a
limit of $120,000, and duly did so on 8th October
1973. The overdraft facility was drawn upon and the
debit balance mounted up. About the beginning of
1974 the first appellant began to press Dr. Das to
clear the overdraft or to provide security for the

guarantee. Dr. Das offered a second mortgage over
his dwelling house and business premises, already
charged to the Moscow Narodny Bank. The first

appellant rej)ected this and expressed interest in
five acres of land at Rulai the title to which was
registered in the name of the respondent and upon
which stood the family home occupied by her and her
husband and their five daughters. Devan had a certain
beneficial interest in the property, but the greater
part was owned by the respondent. This land was
subject to three charges in favour of the Chung Khiaw
Bank ("CK Bank'") to secure an overdraft on current
account in the name of Devan. Dr. Das agreed to seek
the assistance of Devan, and the two of them later
attended at the office of the first and second
appellants to discuss matters. A number of further
meetings took place between Devan and the first and
second appellants. On 12th March 1974 Suppiah &
Singh wrote to the CK Bank stating that they acted
for the respondent and that the respondent wished to
pay off the charges on her property at Kulai by
charging it for an increased amount. They asked for a
statement showing the amount due to the Bank on
Devan's overdraft and for the title deeds to the
property. On 1l4th March 1974 the Bank wrote to
Suppiah & Singh stating that the sum at debit of
Devan's account was $103,658.44 with interest
11.5% per annum and enclosing the title deeds.

-~
adl

On 30th March 1974 the first and second appellants
presented themselves at the respondent's Thouse,
together with a third person, Sivananthen, who
appears to have accompanied them just for the ride in
the first appellant's new Mercedes. The second
appellant had in his possession an vundated transfer
in form l4A of the National Land Code bearing that
the respondent thereby transferred the Kulai land tc
the second appellant in consideration of the sum of
$220,000, an undated letter of confirmation that <he
dwelling house on the land was 1included in the trans-
action, and also a Memorandum in these terms:-




1, TARA RAJARATNAM (f) NRIC. No. 2317344 of No.
76, Main Road, Kulai, Johore, proprietor of the
land described in the Schedule below and the
house erected thereon and known as KLBSK 681,
Xula: Besar, Kulai, Johore, hereby confirm that
the consideration of $220,000.00 referred to in
the Transfer executed by me 1in respect of the
said land 1in favour of PAKRISAMY SUPPIAKH of No.
33, Jalan Xeruing, Kebun Teh Park, Johore Bahru
is arrived at as follows:-

(a) in consideration of the said P. SUPPIAK
paying the sum of Dollars $103,658.44
which 1s the amount due from me to the
CHUNG KHBIAW BANK Kulai Branch, as at
8.3.74 as stated 1in their letter dated
14.3.74 which 1s attached herewith and
marked "A" on the Charges executed by me
in their favour and a further sum of
$6,341.56 (making in all $110,000.00) part
of which 1is for additional interest
payable to the said Bank as from 9.3.74 to
the date of Transfer and the balance 1s to
be received by me.

(b) a further sum of $110,000.00 1is in
consideration of the said P. SUPPIAK
paying Datuk JAGINDAR SINGH of No. 41,
Jalan Waspada, Johore Bahru, being the
amount payable by my brother-in-law Dr.
Krishna Shivadas (also known as Dr. Das)
of No. 25, Jalan Waspada, Johore Bahru, to
the said Datuk JAGINDAR SINGH who will be
paying to the HONG KONG & SHANGHAI BANK,
Collyer Quay, Singapore the sum of
$110,000.00, {which I hereby agree), being
the loan gran-ed to my said brother—-in-law
by the said Bank on the guarantee given by
the said Datuk JAGINDAR SINGH.

The Schedule referred to above
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Following some discussion, the second appellant
dictated to Sivananthan an addition to the
Memorandum, which the latter wrote down in manuscript
at the end of 1t, 1n these terms:-

" 1, the above named Pakrisamy Suppiah hereby
confirm, agree, and undertake not to sell the
said land and house to anyone for one year
without the consent of the said Tara Rajaratnam
(f) and further undertake to transfer the said
land and house to her within one year in the
event of her paying me the sum of $220,000.00
(Dollars two hundred and twenty thousand only)
the consideration mentioned as above."

The Transfer and Memorandum were signed by the
respondent and the manuscripg by the second
appellant. The first and second appellants and
Sivananthan then left the house.

On 27th April 1974 the first appellant paid to the
HKS Bank the sum of $121,819.80, being the amount
then necessary to clear Dr. Das's overdraft. Om 10th
June 1974 the CK Bank wrote to Suppiah & Singh asking
to be informed of the present position about the
charges on the Kulai land. On 13th June Suppiah &
Singh replied that they were preparing discharges and
would send them for execution, and asked for details
of the amount then due in respect of overdraft and
interest. The Bank responded on 2lst June stating the
amount of the overdraft and interest to be
$112,114.82, and on 20th July wrote to Suppiah &
Singh again 1inquiring about the position, but
received no reply. The Bank then wrote to Devan
pressing him to reduce the overdraft and asking for a
further charge for $30,000, which by letter dated
20th September 1974 Devan agreed to grant. On 25th
October 1974 the Bank wrote to Suppiah & Singh asking
for return of the title deeds to the land, as the
discharges had not materialised. Suppiah & Singh
replied on 12th November, stating that steps were
being taken to have the property discharged within 21
days, anc¢ on 3rd December wrote again asking for the
present state of the overdrafr:. The Bank by letter
dated 4th December stated the bzlance due, including
interest, tc be $:16€,5%£.25, sac acked for a chegue
in settlement, which they aga:in recuested on 9th
December, and on 26th December they wrote asking for
return of the title deeds to the land, since the

amount due had not been paid. Supriah & Singh
replied on 29th December stating that they had
written to 'our clients" for instructions whether
they would pzy the balance due, anc that they would

return the title deecds within 10 davs i1f necthing was
heard from the clients. On 2lst January 1575 the Bank
wrote again to Supplsah & Singh pressing for return of
the title deeds, which were 1in fact returned by the
iatter on 30ttt Jenuarv. Oun 2nd Februerv 1972 Suprizh
& Singh wrote to the Bank ir these terms:-




We act for cur wr. Suppiah tc whom the owner cf
the above land Tera Rajlaratnam had sold the
property subject tc the three charges namely:-
Presentation No. 3060/67, Charge Bk. 126 Folio 72
{(2) Presentation No. 4686/67 Charge Bk. 127
Folio. 89 and (3} Presentation No. 5731/72 Charge
Bk. 10 Folio. 97 mace by the said Tara Rajaratnam
in your £favour.

We would therefore appreciate 1t very much 1if
you could be good enough to send us the documents
returned to you under our letter to you dated the
30th of Januery 1975 in order to prepare the
necessary trarsfer and have 1t registered. we
undertake to return the said documents to you.

Our Mr. Suppiah is also making arrangements to
raise a loan to pay off the amount due to you on
the said three charges and interest and if he 1is
successful in raising the said loan then we would
send you all mories due to you under the said
three charges and the Draft Discharge of Charge
for your approval and execution in due course."

]

The Bank replied on 3rd February stating that <they
would send the title deeds upon receipt of the amount
necessary to clear the overdraft and interest, then
$118,561.16. Thereafter the Bank arranged that the
respondent executed a further charge over the land
for the sum of $30,000. They attempted to register
this charge, but were unable to do so because the
second appellant had registered a caveat against the
land on 2nd February. On 8th May 1975 the CK Bank
wrote to Devan threatening to recall the overdraft
facility unless the amount was reduced to $100,000.
Devan borrowed $40,000 from a friend and paid this to
the Bank, thus reducing the overdraft to $90,893.49.
On 22nd June 1975 Suppiah & Singh wrote to the CK
Bank asking for the title deeds to the 1land and
undertaking to pay off the amcunt due to the Bank,
details of which they requested. The Bank instructed
their solicitors, Yeow & Chin, to dezl with the
matter, 1nforming ther of the amcunt of $9C,89%3.4%
due on the overcref:z, as eat 25th June, bearing
interest at the deily rate of $3C.2C. Yeow & Ch:
wrote to Suppilah & Singh on 2&th June stating that
thev acted for the CF Eank and the registered owner

I
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of the Kuvliai land, and undertaking upon receipt of
the sum of $140,00C within twc weeks to discharge th

Bank's charges anc forward the title deeds. Suppiah
& Singh wrote back guerving the figure of $14G,000,
ancé on 1lst Juiy Yeow & Chin replied stating that
their client would discharge the charges upon pavment

of 892,00C. On 5th Julv Suppiah & Singh sent Yeow &

Chin & cashier's order for thie sum, and duly
receivec the title deeds. On 5th Julyv 1975 the first
appellant added tc the transfer signed by the



respondent on 30th March 1974 attestations to the
signatures of the respondent and the second appellant
bearing the date 5th July 1975, The same date was
added to the confirmation which the respondent had
signed on 30th March 1974. The transfer was
registered on 22nd July 1975. On 3lst July 1975 the
second appellant executed a transfer of the land in
favour of the third appellant, Arul Chandran an
advocate and solicitor in Singapore, purportedly in
consideration of the sum of $220,000, but no
consideration in fact passed.

In the meantime, the second appellant had obtained
from Dr. Das a cheque dated 25th March 1975 for the
sum of $149,520 drawn on the Moscow Narodny Bank,
which was dishonoured upon presentation. The second
appellant sued Dr. Das upon it in the High Court of
Singapore, and obtained judgment dated 5th May 1975,
The judgment was registered in Johore and execution

proceedings were threatened but not 1in the event
taken.

On 28th January 1976 the third appellant made
application for sub-division of the Kulai land with a
view to development, and on 4th March 1976 Suppiah &
Singh, on his behalf, gave the respondent notice to
quit. This was followed up by an action for
possession, in which judgment was given in the third
appellant's favour on 9th August 1976. An application
by the respondent for a stay of execution was
dismissed and the respondent vacated the land on 20th
September 1976. In January 1977 the third appellant's
application for sub-division was approved, and in May
1978 he transferred the land to Jet Age Construction
Co., a company controlle¢ by the first appellant.
The transfer purported to be in consideration of the
price of §$361,114.00, but this was not paid, being
allowed to stand in the books of the company as a
debt due by it. Eventually the land was sub-divided
into 70 1lots, all of which were transferred to
various purchasers. Devan died on 10th May 1981.

The present action was commenced by the respondent
on 30th August 1979, after earlier proceedings for
similar relief had been struck out as not disclosing
a reasonable cause of action. The trial before Razak
J. started on 12th August 1981 and continued with
interruptions until lst November 1981. There was a
marked conflict of evidence between the respondent on
the one hand and the first and second appellants on
the other hand as to what was said in the course of
the meeting at the respondent's house on 30th March
1974, The learned trial judge accepted the respondent
as a witness of truth and he rejected the evidence of

the first and second appellants 1in all material
respects.
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e respondent's account of the events of 30th
h 1974, as recorded in the judge's notes, was as
ows i~

On 30th March, 1974 there were three visitors
to my house. Deceased was present. He invited
them. Now I know they were the lst defendant, the
2nd defendant and another Indian. Shown P 30.
Deceased took them to the study. He introduced
me to them and then 1 knew they were lawyers.
The 2nd defendant brought out certain documents.
Re gave me P 30 - 31. At the time I did not see
the letter of the l4th March, 1974 as mentioned
in P 30. I had no idea of the amount of the
overdraft at that time, not even an approximate
amount. I have heard before the 30th March that
Dr. Das was indebted to Hongkong & Shanghai Bank
in the sum of $110,000/-. Before that date 1 had
learnt that the lst defendant had to pay the
Hongkong & Shanghai Bank about $110,000/-. 1 had
learnt before the date that the 2nd defendant was
to pay the lst defendant that sum of $110,000/-.
I knew before the date that it was intended that
I should put the land up for security for the two
sums. I read P 30 when it was handed to me by the
2nd defendant. When I read it, 1 saw the word
"transfer' - then 1 asked the 2nd defendant why
the word ‘'transfer' was there, when it was only
going to be a security. He said the security was
by way of a transfer. Then I told him that 1 was
not happy. 1 asked him how do I get it back once
transferred to him. He assured me that Dr. Das
would pay the debt to the 2nd defendant and 1
would get the land back. When I said Das would
pay the motley 1 mean the sum of $110,003/-. I
did not ask him then how the other $110,000/- was
to be repaid. The 2nd defendant .did not say how
1 was going to get the land back. 1 mean he did
not say when 1 was going to get the land back. 1
asked the 2nd defendant if Dr. Das could not pay
back the money, what happens. He said we could
sell the land, pay off the debt and the balance
of the money could be used to buy some property
nearby. Nothing more was said. I was not happy
with what he said because that was the only
property I had and 1 alsc told him I was helding
it for my five daughters. After telling hig I
had five daughters he askec the other Indian to
write on P 31. After the Indian wrote it - (2nd
defendant concedes that the manuscript wes
written at his instructions), the 2nd defendant
signed and the Indian also signed it =-(2nd
defendant concedes it is his signature below the
manuscript). When 1 read it I saw he had put one
year within which I was to re-pay the monev and
get the land back. 1 asked him whvy one year has
been specified. He told me I can get it back any
time I liked. He also said - 'I do not want vour
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land'. 1 expected then that the sums in (a) and
(b) in P 30 would be paid by the 2nd defendant.
I felt it would be paid immediately or within a
day or two. He did not tell me as to when he was
going to pay. I have signed at P 31. That was
after 1 had asked the questions. The 2nd
defendant also produced two or three copies of
transfer forms. They were not filled up. Some
typed papers. 1 signed the transfer forms. 1
signed the typed papers too. In the typed papers
there were spaces which were empty. There were
also two or three blank sheets of papers. I
asked the 2nd defendant about the blank papers.
He told me that some typewritten letters must
accompany the transfer forms, which I signed.
Then 1 gave back all the documents to the 2nd
defendant. I had never seen the lst defendant,
and the 2nd defendant and the Indian gentleman
before this incident at the house."

The evidence of the first and second appellants was
to the effect that Devan, who represented that the
Rulai land, though registered in his wife's name, was
his own property, desired to sell the land unless the
first appellant should succeed in arranging with the
HKS Bank at Johore Bahru a loan sufficient to pay off
his own overdraft with the CK Bank and also Dr. Das's
overdraft with the HKS Bank in Singapore. The first
appellant attempted to do this but did not succeed,
and at a meeting at Suppiah & Singh's office on 10th
March 1974 Devan agreed to sell the land to the
second appellant for $220,000, the consideration to
be satisfied by paying off the two overdrafts.

On 30th March 1974 the first and second appellants
went to the respondent's house with the documents
necessary to formalise the bargain. The respondent
having read the documents requested a private
discussion with Devan. This took place and Devan
then told the first and second appellants that the
respondent wished to have the right to re-purchase

the property within one vyear. The second appellant
agreed to this, and the manuscript addition to the
Memorandum was then dictated, written down by

Sivananthan and signed, as were the other documents.
The first and second appellants specifically
contradicted the respondent's account of what had
been said. The second appellant further deponed that
shortly after the meeting the first appellant
discovered that the amount due on Dr. Das's overdraft
with the HKS Bank was about $121,000. The second
appellant then had a meeting with Devan, and 1t was
agreed that the former would ask the first appellant
to pay off the whole amount, and that the manner of
paying the consideration set out in the Memorandum
would be adjusted accordingly. Devan stated that he
wished to continue operating his account with the CK
Bank, and that he would like ¢to. stay on 1in the
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property, paying compensation, The second appeliant
agreed. Devan from time to time informed the second
appellant that he had buyers for the land, but
nothing came of this.

On lst February 1975 the second appellant had =&
further meeting with Devan, who stated that he and
the respondent did not have the money to repurchase
the property nor could they find any buyer for 1it.
He stated that he wished to continue operating the
account at the CK Bank up to the end of June, and to
stay on the property till the end of 1975. He agreed
with the second appellant to bring the overdraft down
to $92,000, which the 1latter would pay off, the
difference between the total sums applied to pay off
the two overdrafts and the agreed consideration of
$220,000, approximately $6,000, being treated as
compensation for continued occupation  of the
property. The respondent denied any knowledge of any
such arrangements between the second appellant and
Devan, and the learned trial Jjudge rejected the
second appellant's evidence about these arrangements.

The learned trial judge and the Federal Court were
at one in holding that the first and second
appellants were guilty of fraud in that they falsely
represented to the respondent that the transaction of
30th March 1974 was of the nature of a security such
as would enable her to redeem the property by
repaying the sum of $220,000 at any time, when it was
in fact an outright sale coupled with an option to
re-purchase the property for that sum within a year,
and further that they falsely represented that 1t was
their intention to give effect to the transaction as
a security one, when in fact they had no intention of
allowing the respondent to redeem the property at any
time. Both courts also found that the respondent had

been induced by those misrepresentations to enter
into the transaction.

The judgments both of Razak J. and the Federal
Court are very lengtty, particularly the former's,
and in some respects difficult to follow.
Consideration was given, at particularly great length
by the Federal Court, to the meaning of the word
"fraud" 1in section 340 of the National Land Code, a
matter which at the hearing before the Board was
agreed by counsel on both sides to be 1irrelevant.
Razak J. was clearly moved by much indignation at
what he regarded as highly discreditable conduct on
the part of all three appellants, using such epithets
as "atrocious'", "abominable" and "damnable". After
giving judgment he committed all three appellants to
prison for two years on the ground that they had
committed contempt by conspiring to deceive the
court, but this committal was later set aside by the
Federal Court. Nevertheless he, and also the Federal
Court, correctly directed themselves that the
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standard of proof of fraud in civil proceedings was

the criminal standard of proof beyond reasonable
doubt.

The crucial findings of the two courts on the issue
of fraud are findings of fact, and it was therefore
argued for the respondent that the case was an
appropriate one for application of the practice of
this Board to decline to review the evidence for =&
third time where there are concurrent judgments of
two courts on a pure question of fact.

In Srimati Bibhabatl Devi v. Kumar Ramendra Narayan
Roy and Others [1946] A.C. 508 Lord Thankerton set
out at page 521 a series of propositions as to that
practice and the special circumstances which will
Justify a departure from it:-

"(1) That the practice applies in the case of all
the various judicatures whose final tribunal
is the Board.

(2) That 1t applies to the concurrent findings
of fact of two courts, and not to concurrent
findings of the judges who compose such
courts, Therefore a dissent by a member of

the appellate court does not obviate the
practice.

(3) That a difference in the reasons which bring
the judges to the same finding of fact will
not obviate the practice.

(4) That, 1in order to obviate the practice,
there must be some miscarriage of justice or
viclation of some principle of law or
procedure. That miscarriage of justice means
such a depirture from the rules which
permeate all judicial procedure as to make
that which happened not in the proper sense
of the word judicial procedure at all. That
the violation of some principle of law or
procedure must be such an erroneous
proposition of law that 1if that propositicn
be corrected the finding cannot stand; or it
may be the neglect of some principle of law
or protedure, whose application will have
the same effect. The question whether there
is evidence on which the courts could arrive
at their finding is such & question of law.

{5) That the gquestion of admissibility of
evidence 1is a proposition of law, but it
must be such as to affect materially the
finding. The question of the wvalue of
evidence 1is not a sufficient reason for
departure from the practice.
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(6; That the practice is not a cast-iron one,
and the foregcing statement as to reasons
which will justify departure is illustrative
only, and there may occur cases of such an
unusual nature a&s will constrain the Board
to depart from the practice.

(7) That the Board will alwavs be reluctant to
depart from the practice 1in cases which
invoive questions of manners, customs oOr
sentiments peculiar to the country or
locality fromw which the case comes, whose
significance 1s specially within the know-
ledge of the courts of that country.

(8) That the practice relates to the findings of
the courts below, which are generally stated
in the order of the court, but may be stated
as findings on the 1issues before the court
in the judgments, provided that they are
directly related to the final decision of
the court.”

In the present case the findings on the 1ssue of
fraud are not stated in the order of the High Court
entering judgment for the respondent, which was
affirmed by the Federal Court, but they are related
to the final decision and are to be found in the
judgments. The reasons given by the two courts for
arriving at their findings differ in wvarious
respects, but in accordance with proposition (3) that
does not warrant a departure from the practice. The
only question for consideration is whether any of the
conditions for obviating the practice stated 1in
proposition (4) are present in the instant case.

It was argued for the first and second appellants
that the case of fraud pleaded by the respondent was
not a sufficient foundation for the case ultimately
held to be established against them. Their Lordships
are of opinion that the relevant pleadings, though by
no means of the greatest clarity, did give the first
and second appellants sufficient notice that the case
against them turned om what took place by way of
Tepresentations made to the respondent at the meeting
on 30th March 1974, and the subsequent conduct of the
first and second appellants im relation to the trans-
action then arrived at. The respondent's evidence
did not correspond entirely with the further and
better particulars given in her pleadings regarding
these representations, and in some respects 1t went
considerably further. Her -evidence was, however,
broadly on the same lines snd it was given without
objection. Further it was given on the first day of
the trial, namely 12th August 198l. The first
appellant did not give evidence until 18th October
168! and the second appellant not until 2lst October.
Both took the opportunity to contradict specifically
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better position to obtain such approval. The learned
trial judge rejected all these expianations. In
particular, he rejected the evidence about the two
variations of the original transactions said to have
been agreed with 'Devan. It was argued that the judge
had failed to take into consideration properly or at
all the correspondence in 1974 and 1975, narrated
atove, between Suppiah & Singh and the CK Bank and
later the firm of Yeow & Chin, which was maintained
tc be fully consistent with the evidence about the
agreed variations.

Having carefully considered that correspondence,
their Lordships cannot agree. In particular they
regard it as strange, to say the least of it, that
there 1s nc suggestion in the course of the corres-
pondence that the second appeilant had any interest
in the land until Suppiah & Singh wrote to the CK
Bank on 2nd February 1975 stating that the second
appellant had purchased the land subject to the
existing charges. There was 1instead a continuing
representation until that date that Suppiah & Singh
were acting as- solicitors for the respondent.
Further, 1f wvariations of a subsisting written
agreement  had been  negotiated, a reasonably
responsible solicitor wmight have been expected to
write to the other party confirming the precise terms
of the agreed variations. No letter containing any
reference to the alleged variations was, however,
produced.

In the end of the day, the determination upon the
issue of fraud turned upon resolution of the straight
conflict of evidence between the respondent on the
one hand and the first and second appellants on the
other hand regarding the events of 30th March 1974.
It is to be noted in passing that evidence supporting
to some extent that of the first and second
appellants was given by Sivananthan, who was also
present on that occasion. No reference to his
evidence was made either by Razak J. or by the
Federal Court. It appears that they cannot have
attributed weight to 1it. No criticism of this was
made by counsel for the first and second appellants,
in their Lordships' view rightly, in view of the
seven years' ©passage of time and the fact that
Sivananthan plainly took very little 1interest at the
time in what was going on-

In their Lordships' opinion Razak J. was fully
entitied to accept the whole of the respondent's
evidence about the events of 30th March and to reject
that of the first and second appellants. It 1is
apparent that the latter went to the respondent's
house on that day with the full 1intention of
purchasing the property outright. The documents they
brought with them were designed for no other purpose.
It is equally apparent that the respondent— demurred,
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and it was entirely reasonable that she should do so,
since an outright sale would have meant the immediate
or at least speedy departure of herself, her husband
and her five daughters from the family home. Her
evidence was that she was willing to have the
property made subject to a security for Dr. Das's
overdraft, no doubt at her husband's persuasion, but
it is entirely understandable that she should have
been unwilling to go further and sell the property
outright. The second appellant in response to her
anxieties dictated and signed the manuscript
addition, representing to her, so in effect she
deponed, that this made the transaction a security
one which would enmable her to redeem the property at
any time wupon repayment of $220,000. Razak J.
described the wmanuscript as a dangling carrot, a
false device to induce the respondent to sign the
undated transfer so as to enable the first and second
appellants to effect the transfer of the 1land to
themselves. This 1is, in all the circumstances, a
credible picture. These appellants were throughout
determined on an outright purchase. They achieved
that by representing the transaction as a security
one, albeit at the cost of giving the respondent an
option to re-purchase within one year, which in the

view of the learned trial judge they never intended
to give effect to.

Some coufusion was introduced in the course of the
evidence by reference to the concept of 'jual janji".
This 1is a species of transaction not uncommon in
Malaysia under which one party in security of a debt
sells and transfers 1land to the creditor for an
agreed price equal to the debt and simultaneously
takes an option to re-purchase it at the same price,
exercisable within a limited period, of say six
months or one year. The purchaser immediately upon
payment of the price takes possession of the land,
enjoyment of the fruits of which represents the
equivalent of interest on the debt, and maintains it
until, if ever, the seller exercises his option to
re-purchase. It was held by this Board in Haji Abdul
Rahman v. Mohamed Hassan [1917] A.C. 209 that such a
transaction, though expressly agreed to be in
security for a debt, gave the debtor no real right in
the land but merely a contractual one, so that the
applicable limitation period for bringing proceedings
for recovery of the land was the twelve year period
prescribed by the Limitation Enactment for ordinary
obligations, not the sixty year period prescribed for
actions against a mortgagee to redeem Or recover
possession of immoveable property mortgaged. Despite
some suggestion on behalf of the first and second
appellants that this transaction was a jual janji,
and thus of the nature of a security, the fact
remains that it was not expressed to be in security
of any debt, and in .any event no possession of the
land was taken. In their Lordships' view discussion
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of jual janji casts nac light upon any issue relevant
in the case.

It was argued for the first appellant that even if
tne findings of fraud against the second appellant
were upheld, the learned trial judge and the Federal
Court were not entitled to hold that he, the first
appe:lant, was party tc the fraud. Their Lordships
are of opinion that the wnole evidence of facts and
circumstances was &=p.y sufficient to justify the
finding that both these appellants were jointly
involved in bringing about the transaction with the
respondent and that they were similarly motivated.

In view of the impsrtance of the outcome of this
appesl to both parties, their Lerdships have given
most anxious consideraticn to the whole of the
evidence, so far as recorded in the judge's notes,
and to the relevant docuwments. They have come tc the
conclusion that mno sufficient grounds have been
shown, so far as the findings of fraud against the
first and second appellants are concerned, for a
departure from the ©practice wherebvy the Board
refrains from disturbing concurrent findings of fact
in the two courts below.

As regards the third appellant, their Lordships
were informed in the course of the hearing before
them that his c¢ounsel and that for the respondent
were agreed that his appeal should be allowed by
consent, upon the terms that all allegations of fraud
against the third appellant were withdrawn, and alsc
any claim against him as allegedly a constructive
trustee, and that as between him and the respondent
there should be no order for costs here or in the
courts below. Their Lordships consider it proper 1in
the circumstances that the third appellant's appeal
should be allowed upon these terms. It is abundantly
plain that he had no hand whatever in the events of
30th March 1974, which form the Dbasis of the

respondent's case of fraud against the other
appellants.

It 1is unnecessary to consider the merits of any of
the respondent's other grounds of claim.

Damages

As mentioned at the outset, Razak J. awarded a
damages for fraud the sum of $973,000 with interes
at 6Z per annum on the sum of $370,260 from July 197
until July 1982 and interest at 8% per annum on th
judgment sum from 2lst November 1982. The Federa
Court affirmed his awsrd. '
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The sum of $370,260 was arrived at as being an
estimate of the value of the Kulai land in July 1975,
when the transfer tc the second appellant was dated
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and registered. To this the learned trial judge added
$518,364 as being a figure arrived at on the basis
that property values generally had appreciated at the
rate of 202 per annum over the period from 1975 to
1982, a total increase over the period of 140Z. He
added further a sum of $84,000 as being the value in
July 1975 of the dwelling house situated on the
property. The total of these three sums is $972,624,
which was rounded off at $973,000.

Counsel for the first and second appellants
challenged the assessment of damages on a number of
grounds. In the first place it was maintained that
there was no evidence upon which Razak J. could
properly find that the value of the land in 1975 was
greater than $220,000, the figure put upon it by a
surveyor called by the appellants. The higher values
placed upon the land by two valuers and auctioneers
called by the respondent were not soundly based on
comparables, unlike the evidence of the appellants’
witness. The learned trial judge, however, who had a
wide experience of dealing with questions as to the
value of land in Malaysia, rejected the evidence of
the appellants' witness on the grounds that he was
not independent, that his instructions had been to
state whether he considered $220,000 to have been a
reasonable value in 1975, not to give his opinion as
to the market value at that time, and that the
subjects relied on for comparison were not truly
comparable. While it 1is true that the opinion
evidence of the respondent's witnesses was not
supported by any satisfactory comparables, the
question of what value to accord to the property on
the evidence before him was essentially one for the
trial judge, and their Lordships are not prepared to
say that he was not entitled to reach the conclusion
he did upon this matter.

Then it was maintained that the learned trial judge
erred in adding to the value which he placed upon the
land as at 1975 the value of the dwelling house
situated thereon. In their Lordships' opinion there
is substance 1in this contention. The figure of
$370,260 was arrived at upon the basis of the price
which the land would fetch in the market if sold for
development purposes. The existing use value would
necessarily have been lower. Development of land
would have involved demolition of the dwelling house.
Therefore & purchaser who intended to develop the
land would have added nothing to the price he was
willing to pay in respect of its presence on the
land. There 1is, accordingly, no tenable ground for
adding to the value on the basis of a sale for

development any element in respect of the dwelling
house.

It was next contended that credit should have been
given to the amount of $202,000 representing the
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$92,00C paid by the first appellant to the CK Bank in
discharge of Devan's overdraft and §110,000 of the
$:21,819.8C paic¢ by him to the HRS Bank in discharge
of Dr. Das's overdraft. As regards the $92,000, it
is to be observed that the overdrawn account was in
the name of Devan, not that of the respondent. It
appears to their Lordships nevertheless to be Flght
tc treat the discharge of the overdraft as belng a
benefit to the respondent which reduced to that
extent the damage suffered by hor 2s & result of the
tort coexitted against .her. This is particularly so
wher it is kept in mind that Devan had a tertain
beneficial 4imcerest in the land and that the
resp-ndent 18 claiming redress for the tort in her
own name alone. Further, the cverdraft was secured
upon the land so as to be a charge wupon the
respondent's beneficial interest in it. Their
Lordshipe are therefore of opinion that a deduction
should be made in respect of the sum of $92,000. The
sum of $110,000 1is in a different position. The
first appellant was guarantor of Dr. Das's overdraft
with the HKRS Bank, and Razak J. found &s a fact that
he paid off the overdraft 1ir his capacity of
guarantor and not by virtue of the transaction of
30th March 1974. He did not receive any repayment
from the second appellant as provided for 1in the
Memorandum of 30th March 1974. No doubt he would have
had recourse against Dr. Das, for what that was
worth, but the fact remains that he was under a legal
obligation to the Bank, and if the damages were to be
reduced by $110,000 he would to that extent receive a
benefit to set against his satisfaction of that legal
obligation. It would be wunjust and contrary to
principle to allow him to receive any benefit from
his fraudulent transaction at the expense of the
respondent, and their Lordships accordingly do not
" propose to reduce the damages by the sum in question.

It was further argued for these appellants that
Razak J. was wrong to include in the damages any sum
in respect of the increment in value which he held
would have accrued to the land, had the appellant not
been wrongfully deprived of it, between the date of
the deprivation and the date of judgment, and 1in any
event that the increment of 140% had noc evidential
basis and was unjustified. No doubt it is a general
rule of law that the damages recoverable for a tort
are to be assessed as at the date the tort wss
comnitted. But there are many exceptions to that
rule, the most notable perhaps being the case of
damages for personal injuries caused by negligence,
which are assessed so as to take into account all
loss suffered up to the date of trial having regard
to the value of money at that time. The true test is
what 1s just and reasonable in all the circumstances.
The object of damages for the tort of deceit, as for
other torts, is to put the injured party into as good

& position firancially as he would have been in if
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the tort had not been committed. In the present case
there 1is no reason to doubt that if the respondent
had not been tricked out of her land she would at the
date of judgment still have been 1in ownership and
possession of it bearing the value which in ordinary
course it would have borne at that time. Further, if
these appellants had not succeeded in bringing 1t
about that the land was sub-~divided into 70 lots and
sold off to bona fide purchasers for value, the
respondent would have been entitled to have the
transaction with her set aside and to recover the
land itself on the date that judgment was pronounced.
So in their Lordships' opinion the learned trial
judge was right in primciple to take into account in
the assessment of damages the value which the land,
if the respondent had not been deprived of it, would
r1ave borne at the date of judgment. Special
tonsiderations might have arigsen 1if the respondent
1ad been guilty of unreasonable delay in prosecuting
1er claim, but no suggestion of that has been made.

It remains to consider whether Razak J. was
:ntitled to find, as he did, that an increment in
ralue of 1402 would have accrued to the land between
1975 and 1982. The only relevant piece of evidence
>efore him was a statement by the respondent's expert
" vitness Chong that there had been a boom in property
ralues during a period up to about 1979. The learmed
judge, however, expressed himself as proceeding on
che view that it had become a matter of public and
:ommon knowledge that even if there had been no boom
‘he normal annual rate of increase of land prices had
tlways been generally about 202 a year. He said that
‘his had been confirmed by about 700 land reference
:ases which had come before him over the past 11
ionths or so throughout Western Malaysia. The Federal
‘ourt did not criticise his approach, nor indeed
idvert to it at all. There can be no doubt that a
'udge is not entitled to use his own particular
nowledge in arriving at an assessment of damages.
n the general exercise of his judicial functions he
.8, however, entitled to rely on what is common and
wblic knowledge. The scope of common and public
nowledge may vary quite widely from one country to
nother. The fact of a fall over a period in the
‘alue of money or a rise in the value of land is a
latter which is capable of being one of common and
ublic knowledge. As to whether or not it is so 1in
alaysia 1is a question upon which their Lordships
ould hesitate to venture an opinion. The judicilary
f Malaysia are the persons best qualified to answer
he question. The learned trial judge has found the
articular matter to be common and public knowledge
here, and his finding has not been criticised by the
ederal Court. Their Lordships are not prepared to
nterfere with that finding and accordingly reject
he appellants' argument.
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Finally, it was maintained for the appellants that
Razak J. erred in allowing interest at 62 from July
1975 upon the sum representing the then value of the
land, in addition to the 1402 increment 1in value,
because by doing so he had in substance compensated
the respondent twice over for the same element of
loss. In their Lordships' opinion there has been no
double compensation. The 140% increment compensates
the respondent for the capital loss she has sustained
through not having the ownership of the land at the
date of judgment, whereas the 62 interest compensates
her for not having had possession of the land, ard
thus enjoyment of its fruits, during the intervening
period. In the result, the respondent and her family
had to live in rented accommodation, with consequent
expense, during that period, and it is fair that this
should be the subject of compensation. 1t 1is the
case, however, that the respondent was not
dispossessed of the land until 20th September 1976,
and it is from that date, not July 1975, that the
interest should run.

Their Lordships will advise His Majesty the Yang
di-Pertuan Agong that the first and second
appellants' appeal against affirmation by the Federal
Court of the order of Razak J. dated 17th July 1982
should be dismissed, and that their appeal against
the Federal Court's affirmation of the order of Razak
J. dated 2lst November 1982 should be allowed to the
effect only of substituting in that order the sum of
$797,000 for the sum of $973,000 and the date 20th
September 1976 for the date July 1975. As regards
costs, the first and second appellants have failed
upon the main issue of liability, argument upon which
occupied the great bulk of the hearing before the
Board, and succeeded upon two fairly minor aspects of
their appeal upon quantum of damages. In the circum-
stances their Lordships consider it fair that these
appellants should pay to the respondent seven eighths
of her costs before the Board.

Their Lordships will also advise His Majesty that

the third appellant's appeal should be allowed upon
the agreed terms.






