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No. 35 

JUDGMENT OF RAZAK J.

IN THE HIGH OOURT IN MALAYA AT JOHOR BAHKU 

CIVIL SUIT NO.284 OF 1979

BETWEEN

Tara Rajaratnam ... Plaintiff

AND

Datuk Jagindar Singh )
Datuk P. Suppiah )
Arul Chandran ) ... Defendants

In the High 
Court_____

No. 35
Judgment of
Razak J.(Liability)
17th July
1982

10

20

JUDGMENT OF RAZAK. J

A Dr. Dass was one person who seemed to have 

embarked in life resigned to the inevitability that 

however hard he tries its many hazards would somehow 

sometime involve himself in some form of financial 

strait or another. That in retrospect seems somewhat 

to be the circumstance in which this case story began, 

because one day in 1973 he was driven into the novel 

idea of starting a computer medical centre in 

Singapore called medidata. But no cooner had his 

project been launched, when he began to encounter with 

difficulties. The undertaking required a lot of funds 

to get it started and to keep it going; it soon 

became clear to him that he had not sufficient means 

to finance it alone. He was rendered impecunious. He 

had to borrow and borrowed he did. He sought his 

friends for assistance and one of his friends (at 

least he though he was) was Datuk Jagindar Singh, an 

Advocate & Solicitor, the first defendant in this case. 

He knew him sincetheir student days in England. With­ 

out much ado, the 1st. defendant agreed to back him.

6 • * t—f *"

381.
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He would stand as his guarantor to the Hongkong and ^n tne High
Court ____

Shanghai Bank Singapore (henceforth referred to as "~
No. 35

HKB) for an overdraft of up to a ceiling of #120, OOO/-. Judgment of

There was no time limit set on the repayment by the 17th J 1 

Bank, but the understanding between Uass who gave 1982 (Cont'd) 

evidence, P.W.(2) and the 1st. defendant was that it 

was for a short period only. P.W. (2) drew on the over­ 

draft but later tne 1st. defendant called upon P.W.(2) 

to clear it but he was unable to do so. That briefly 

10 w as the background against wnicn tue present action 

was brought because following in the wake of that 

overdraft, P.W.(2) sis-in-law one T.Rajaratnam, the 

plaintiff in this action, whose husband was P.W.(2)'s 

brother, in circumstances which will be related to 

shortly, was later to transfer her land to Datuk 

Suppiah, ttie 2nd. defendant the 1st defendant's legal 

firm's partner and the former later transferred it to 

one Arul Chandran, another Advocate & Solicitor practi-
i

sing in Singapore, the 3rd. defendant in this case. 

20 According to the writ filed by the plaintiff, the land

was to be used as a security for an advance of ^220,0007- 

to the plaintfiff or her account. For this purpose she 

signed a number of blank and undated transfer and 

other related forms. Altnough the manner in which this 

was done, was in the form of a sale, she was assured 

by the defendant that the land would always remain as 

a security. He also assured her that although the 

period of repayment was limited to one

583.
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In the High "the property would be restored to her, nevertheless,

       even after it. There was a memorandum which she 

°* ^ . . signed accompanying the transfer forms. Under the

Razak' J. (Liability) memorandum (P.30 and 31) the 2nd. defendant was to
1?th July
1982 (Cont'd) P 8^ Chung Khiaw Bank hereinafter called CKB

$103,OOO/- to discharge the plaintiff's debt and

was to pay 8110,OOO/- to the 1st. defendant who

will pay HKB to discharge P.W.(2)'s debt. The

2nd. defendant was also to pay $6,341.50 to the

Bank for interest and the balance if any, to be 10

paid to the plaintiff, making a total payment of

#220,OOO/-. The memorandum P.30 and 31 are as

followsi-

P.30

I, TARA RAJARATKAJ'I (f) NEIC 

No. 2317344 of No.76, Main Road, 

Kulai Johore, proprietor of the land 

described in the Schedule below and 

the house erected thereon and known 

as KLBSK 681, Kulai Besar, Kulai, 20 

Johore, confirm that the considera­ 

tion of 3220,000.00 referred to in 

the Transfer executed by me in respect 

of the said land in favour of PAKRISAMY 

SUPPIA.H of No.33, Jalan Keruing, Kebun 

Teh Park, Johore Bahru is arrived at

...4/-
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as follows:- In the Hi«h
Court_____

(a) in consideration of the said
No. 35

P.SUPPIAH paying the sum of Judgment of
Razak J.(Liability) Dollars 3103,658.44 which is "** July

the, amount due from me to the 1982 (Cont'd) 

CHUNG KHIAW BAM Kulai Branch, 

as at 8.3.74- as stated in 

their letter dated 14.3.74 

which is attached herewith and 

marked "A" on the Charges executed 

executed by me in their favour 

and a further sum of 36,34-1.56 

(making in all 3110,OOO/-) 

part of which is for additional 

interest payable to the said 

bank as from 9.3.74- to the date 

of Transfer and the balance 

is to be "received by me; 

(b) a further sum of $110,000.00 

is in consideration of the

said P.SUPPIAH paying Datuk 

JAGINDAR SINGH of No.41, 

Jalan Waspada, Johore Bahru, 

being the amount payable by 

my brother in-law Dr. KRISHNA

385.
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In the High SHIVADAS (also known as 
Court_____ Dr. DAS) of No.25, Jalan
No. 35 Waspada, Johore Bahru, to theJudgment of
Razak J.(Liability) said Datuk JAGINDAS SINGH who
1982 (Cont'd) wil1 be payins t0 the roNG-

KONG & SHANGHAI BANK, Collyer

Quay, Singapore the sum of

3110,000.00, (which I hereby

agree) being the loan granted

to my said brother-in-law by 10

the said Bank on the guarantee

given by the said Datuk JAGINDAR

SINGH.

The Schedule referred to above.

Mukim Lot
No.

Descrip­
tion and
No. of
Title

Share of
land (if
any)

Regis­
tered
No. of
lease/
sub­
lease
(if any)

Regis­
tered
No. of
charge
(if any) 20

386.
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10

20

Certif icatc 
of Title

Senai- 
Kulai- 5A,

QR.QQP. or 
thereabouts

Dated this JOth. day of March, 1974.

Sgd.

Witnessed by 
by K.V. Devan.

Sgd.
Signed by the above- 
named Tara Rajaratnam

I, the above named Pakrisamy Syppiah here­ 

by confirm, agree, and undertake not to sell the 

said land and house to anyone for one year without 

the consent of the said Tara Rajaratnara (f) and 

further undertake to transfer the said land ard.

house to her within one year in the event of her 
paying me the sum of 3220,0007- (Dollars two hundred

and twenty thousand only) the consideration 

mentioned as above.

Sgd. 
C. Sivananthan

Sgd. 
P.Suppiah

In the High 
Court____

No. 35 
Judgment of 
Razak J. 
(Liability) 
17th July 
1982 (Cont'd)

(The undertaking is in manuscript and will be 

referred to as P.3D.

387.
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In the High ^^e averment says that the 2nd. defendant had 
Court————— instead with knowledge of these facts, and in
"°~ 55 complete disregard of the memorandum in collusionJudgment ofR k J (L'ability) w^th the 1st. defendant, nevertheless unlawfully
17th July and. inequitably transferred the land to him and 198? (Cont'd)

later the 2nd. defendant in order to defeat the

plaintiff's title in collusion with the 3rd. 

defendant unlawfully and inequitably transferred 
it to the latter. She claimed that the defendant 
had in so doing acted in breach of contract and/ 10 
or exercised undue influence, committed a breach 
of trust and/or fraud on her. She asks for a • 

declaration that the transfers were null and void 
and that the defendants were trustees of the said 
property for her benefit. She asks for an inquiry 
into the proceeds of sale of the land from the 

3rd. defendant to third parties which had taken 
place and that such monies be held>-on trust for 
hor. That any land that had not been transferred 

and sold to third parties be transferred to her. 20 
She also asks for damages for the breach of agree­ 
ment, trust and/or fraud and interest. Devan died 
after this action was filed.

The defendants in their averment said that 
the land was in fact sold to the 2nd. defendant 
because F.W.(2) was unable to pay his debt of 
3110,000/- to IIKB on the 3120,OOO/- guarantee.

388.
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P.W.(2) had consequently arranged with his brother ^n the High
Court_______Devan when faced with this predictment to sell the " '
No. 35

land which the deceased Devan said belonged to him Judgment of
but was in his wife's name, at the price which was Razak J.lLiablli y;

1?th July 
later agreed at 3220,0007-. A transfer was subsc- 1982 (Cont'd)
quently executed by the plaintiff with the considera­ 
tion at 3220,OOO/-. The defendants were on terms 
with the plaintiff regarding the one year's grace to 
repay but said that it was limited, contrary to what

-JQ the plaintiff said, to one year only and from the
30th. March ? 1974. Tha 1st. defendant said that when 
the 1st. defendant wanted to pay off the HKB ho dis­ 
covered that the overdraft was not 3110,0007- as 
mentioned in the memorandum but about j!21,000/-. 
Tho 1st. defendant said he informed P.W.(2) and the 
deceased about this and then the latter said to the 
2nd. defendant that he could ask the 1st. defendant 
to pay off whatever the overdraft was and the consider­ 
ation would be adjusted accordingly.- The deceased

20 said he wanted to continue to operate the accountwith 
the CKB for about a year. He would like to stay on 
the property and v/ould pay compensation and he was 
looking for buyers, and if he could fine one, he wanted 
to transfer the property direct to the buyers. They denied 
that the transfer was intended to be a security, and 
also of the alleged assurances given by them except 
on the admission that the transfer was undated for the 
reasons they contended that since there were three

...97-

389.
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charges on the property in favour of CKB these had In the High
Court ______to be discharged first before the transfer could
No. 35be registered. They said that before the expiration Judgment of

of one year from 30th. March, 1974 the 2nd. defen- IJazakJ -(Liability
dant asked the deceased whether he wouldbe purchas- 1982 (Cont'd) 
ing the property or find a buyer for it. The 
deceased told him that he and his wife could not 
find a buyer nor find the means to purchase the 
property but reiterated he wanted to stay on the

^Q land up to ̂ the end of 1975 for which he would pay
compensation. He also told the 2nd. defendant that 
he would pay compensation. He also told the 2nd. 
defendant that he would cease operating the overdraft 
account in June 1975 with CKB and that when he did so 
he would bring the overdraft down to S92,000/- arid 
compensation was agreed at $6, ISO/-. Then on the 
2nd. February, 1975 he filed -a caveat against the 
land. He said he was told by the plaintiff bank 
solicitor Yeow & Chin sometime in June 1975 that they

20 were also acting for the plaintiff and that the
charges would be discharged on payment of 392, OOO/-. 
He duly paid the amount and later transferred the 
land to him and subsequently to the 3rd. defendant. 

The events that took place subsequent to 
the transfer would have a bearing on the suit it­ 
self. As already stated on the 26th. March 1976 
the 5rd. defendant in C.S. 146/76 filed an action in

...10/-

391.
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In the High *ne Sessions Court against the plaintiff for poesess- 
Court — _ j_ on Qf ^e subject land. The Court gave possession
"°* 35 to the defendant. The plaintiff appealed against Judgment of
Hazak J. (Liability) the decision. It came before Annuar J.C. as he then 

1Q8P- (Cont'd) was. He dismissed the appeal. (P. 109). The plain­

tiff appealed to the Federal Court but, being out for 

time, her application was dismissed. She then appealed 

for an extension of time but it was also dismissed. 

She then in O.K. 17/76 made an application to the 

High Court for a stay of execution pending appeal 10 
against the order made by the Sessions Court for 

possession. This was also dismissed. In the mean­ 

time the plaintiff had filed 3 caveats against her 
land, the third came before Syed Othman J (as he then 

was) (P. 113), on an application by the 3rd. defendant 

to set aside the caveat. It was allowed. The plain­ 

tiff appealed against the decision, but later with­ 

drew her appeal I She then filed an action in the 

High Court in 261/77 against the defendant. The 

appeal was dismissed by the High Court. There was 20 
no appeal against the decision. TRe plaintiff then 

filed the present action 284/79. The matter was 

again dismissed on ground of res judication. But 

the federal Court allowed the appeal. It is also to 

be noted that on the 6th. day of the trial the 

3rd. defendant amended his defence to. say that he 

was a nominee of the 1st. defendant. At the initial 

stage Mr. Chin acted as his Counsel. He discharged

...ll/-

392.
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Mr. Chin. He then acted on his own behalf until 
r-Ir. Ronald Khoo was retained. Mr. Ronald Khoo was 
acting as his Counsel at the time of the amendment.

There are, as evident, three claims 
against the defendant for "breach of contract, with 
undue influence, for breach of trust, and for fraud. 
The facts bearing on each claim are basically the 
same. They would thus tend to overlap in some 
instances. However, the need to identify the points 
raised would only require them, where necessary, to 
be repeated, in the course of my judgement.

The plaintiff in her evidence recounted 
the events and the circumstances which led to her 
signing the memorandum. She said that on the 30th. 
March, 1974- three people came to her house which was 
situated on the land the subject of the present 
dispute. She said the three were the first, second 
defendants and another one, Sivanandan, D.W.(4). 
They were introduced to her by the deceased. She 
knew they were lawyers. Before that time she had 
come to know that P.W.(2) was indebted to the Hong- 
kong Bank in the sum of 3110,OOO/-; that the . 
1st. defendant had to pay Hongkong Bank also about 
$110,OOO/-. Also, that she was to put up her land 
for security for the two sums. Whey she was handed 
P.JO she read it and she saw the word "transfer" in 
it. She asked the 2nd. defendant why it was a 
transfer when it was going to be a security. The

...12/-

In the High, 
Court_____
No. 35
Judgment of 
Bazak J.(Liability) 
17th July 
1982 (Cont'd)

393-
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In the High 2nd. defendant said the security was by way of a 

————————— transfer. Then she asked how she was going to get

Judgment "of the lanc* ^ack once transferred. He replied that

Razak J.(Liability) p.w.(2) would pay the debt to him (the 2nd. defen-
1?th July
1982 (Cont'd) dant) and she would get back the land. He did not

say when she was going to get the land back. She 

asked if P.W.(2) could not pay, what would happen. 

He said he could sell the land, pay off the debt and 

the balance could be used to buy some property near­ 

by. She was still not happy. Shev told him she had. 10 

five daughters and she was holding the land for 

them. Then, he asked P.W.(4) to write something on 

F.30, in manuscript (P.31). It was then signed by 

the 2nd. defendant and P.W.(4). She saw the one year 

in the manuscript, the period she was to repay and 

get her land back. She asked him why one year had 

been specified. He told her she could get back the 

land anytime she liked. He did not want her land. 

But she expected then, or in a day or two that the 

sum stated in the memorandum would be paid. He did 20 

not tell her when he was going to pay. She signed 

P.30 and 31 after he had asked the questions. 

There were also transfer forms which were not filled 

up; also some typed papers with empty spaces which 

she signed. There were 2 or 3 blank sheets of paper. 

She asked the 2nd. defendant about the blank papers. 

He told her that some type-written letters must 

accompany the transfer forms which she signed.

...137-
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After signing the memorandum and the manuscript 

she still received demands from the CKB for pay­ 
ment. The interest was at 11%. It was something 

under il,«00/- p.m. By the end of 197^ the 

$110,OOO/- had not been paid. By 1975 the CKB 
kept pressing. On the 28th. March, 1975 she made 
payment of #4O,000/- to CKB and the Bank's debt 

was consequently reduced to $90,OOO/- to 391,OOO/-. 
She said the deceased borrowed the 34O,000/-

balance from one Anandan, F.W.10). She said
the 

P.W. (2) saw him after _/ filing of this writ; he
never told her that the debt to the 1st. defendant 
had in part or at all been paid by the 2nd. defen­ 
dant. She came to know that the land had been 
transferred to the defendant in 1975 when her 
husband brought home the returns fron the tax 
office. The deceased said to her that he would go 
'and see th'e 1st. and 2nd. defendants. Later the 
deceased recounted that the 1st. and 2nd. defend­ 

ants told him they were keeping the land for 
security. At that time the deceased did not tell 
her that the 1st. and 2nd. defendants had said 
that they had sold the land to someone else. 

She still thought that she would be able to get 

back her land in any event. Subsequently, she 
came to know by letter in March 1976 from the 

defendant (Page 65) that the land had been 
transferred to the 3rd. defendant.

...IV-

In the High 
Court____

No. 35
Judgment of
Razak J.(Liability)
17th July
1982 (Cont'd)

395.
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In the Hi(th Shortly after receiving the letter she was 

Court______ served with the summons from the 3rd. defendant
N°* 55 t0 vacate the land. She said she had not receivedJudgment of
Razak J.(Liability) any balance as stated in P.30 Para A of v6,000/-.

1O82 (Co t'd) She d-enieci also navinK confirmed on 5th. July,

1975 as stated in P.56 that the building on the land

was also included in the transaction. She said in

answer to the 2nd. defendant that P.56 could have

been one of the blank papers she signed because her

signature was there. She had not gone before the 10

1st. defendant as advocate & solicitor to sign it.

She had never seen the 3rd. defendant. Ther"e was

no arrangement between P.W. (2) and her that P.W.(2)

was to pay her S110,000/-. Neither did she know

whether P.W.(2) had any arrangement vri.th the

deceased to pay the money. She said that in the

early part of 1965 her property was given to one

H.L. Tan as security. At that time the land was

registered in her husband's name. The deceased

borrowed from H.L. Tan for o40,000/- without interest. 20
The debt was paid in 1965, and it was retransferred

to her instead because she paid for most of the

money. She sold her jewellery; she borrowed

•JlljOOO/- from her sisters. The deceased only

paid |4,000/-. bhe built a house on the land in

1965.

...157-

396.
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The 1st. defendant restated the circum- In the High

Court____ stances mentioned in the averment by which P.W.(2) ~~ " ~
No. 35 came to borrow from him. He gave a long story Judgment of

about how after the loan F.W.(2) was evading pay- Razak J.(Liabilit
1?th July 

ment and the several execuses P.W.(2) allegedly 1982 (Cont'd)
gave for not clearing the loan. Then there was
the suggestion by P.W.(2) to sell his brother's

land. He did not say as he did in his defence

that P.W.(2) arranged for his brother to sell the 
10 land. He merely said that P.W.(2) only said he

would ask the deceased to get in touch with him.

He said that on the 10th. March, 1974- the decea­ 
sed came to his office. The 2nd. defendant was
present. He was prepared to sell the land but

suggested that if a higher mortgage could be

obtained then the extra money could be used to

clear the overdrafts of P.W.(2) as well as his.
The letter P.2? was therefore written to CKB
asking for the title deeds, with a view to getting 

20 an increased overdraft. It reads as follows:-

P.27

SUFPIAH & SINGH TEL: 2254 No.2-D, Jalan
Advocates &. Solicitors, Ah Fook,
Commissioner For Oaths Johor Bahru,
and Notary Public. West Malaysia.

P.SUPPIAH, S.M.J 
DATUK JAGINDAR SINGH
Our Ref. No.(134)F.,107if- SU. Date: 12th. March

1974.

...167-

397.
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Messrs. Chung Khiaw Bank Limited, In the High,Kulai, Court____Johore.———— No. 35
Dear Sirs, Judgment of

Razak J.(Liability)
We act for Madam Tara Rajaratnam who had 1?th July

1982 (Cont'd)been given overdraft facilities up to a maxiaum of
5110,000.00 by your Bank in 1966 on a Charge of her 
property. The overdraft account is being operated 
by her husband Mr. K.V.Devan (Account No.146) of 

10 681 Kulai Besar, Kulai.

As our client wishes to pay off the Charge 
by charging the said property for an increased 
anount, we would appreciate it very much if you could 
let us have a statement showing the amount due to 
your Bank and the title deeds to the property on our 
usual undertaking for the above purpose.

Yours faithfully, 

Sgd.

c.c.

2Q Madan Tara Rajaratnam, 
Kulai Besar, Kulai, 
Johore.

Mr. K.V. Devan, 
Kulai Besar, Kulai, 
Johore.

...177-

399.
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T th Hitrh Then he obtained the deeds from CKB. He approached 
Court_____ the HKB but his attempt was abortive. He told the
No. 35 deceased and the latter said he would sell the property- Judgment of 
Razak J.(Liability) and he could call at his office. The deceased came on
^n t tj\ the 23rd. March. After negotiations it was agreed by 1982 (Cont'cU

the deceased to sell the land at «220,000/- and the

terms and the method of payment were agreed to. The

2nd. defendant was interested in buying the land.

D.(l) the valuer's report was therefore produced by the

deceased. 2nd. defendant told the deceased that the 10

valuer valued the property at $48,OOO/-. He said that

the house should not be considered because the'land would

be developed and„it would be demolished. The deceased

said what was 2nd. defendant prepared to offer. He

said 5220,OOO/-. That was agreed. The deceased asked

the 2nd. defendant to prepare the necessary documents

to give effect to the arrangement. The 2nd. defendant

was to pay #110,OOO/- to HKB and 3103,OOO/- to CKB.
>

This was later embodied in P.30. He and the 2nd. defen­ 

dant came back on the 30th.of March to the house and 20 
the 2nd. defendant showed to the plaintiff the transfer 

and other related documents. The plaintiff went through 

them. Then the plaintiff asked the deceased to go out­ 

side. Later they came back and the deceased .said the 

plaintiff wanted the option to repurchase and that the 

Medidata was picking up business and within a year the 

property could be repurchased. As a result the 2nd. 

defendant dictated the manuscript P.31 to Sivanandan

...18/-
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D.W.4. What 2nd. defendant dictated was in the hearing In the High
Court ______of everyone also. The plaintiff then signed P.JO and • —————
No. 35 31. She had also signed the confirmation P. 56. He Judgment of

did not act for plaintiff or the deceased in respect of a2** "•
(Liability)P. 27- This was merely to assist the deceased to obtain 17th July 

a bigger mortgage. The 892,0007- due to CKB was paid ' 
by the 2nd. defendant and he paid 2121,890.80 to HKB 
on 27. 4. 74. He said later however it was he and not 
the 2nd. defendant who paid the £92,000/- to CKB. He 

^Q also paid ,the .j.121,000/- to HKB. But both were on the
direction of 2nd. defendant. He denied pressing P.W.(2) 
for the payment of the judgement obtained against 
F.W.(2) by the 2nd. defendant. He also denied that he 
did not press P.W. (2) to clear his overdrafts.

The 2nd. defendant reaffirmed what the 1st. 
defendant said. He denied all the allegations nade by 
the plaintiff which incriminated hin. He also repeated 
in essential terras as in the averaent as to the circum­ 
stances in which the land became his and later was 

2Q transferred to the 3rd. defendant. He said he imposed 
a caveat on the land on the 2nd. of April 1975 but at 
no time did the plaintiff seek to remove it till the 
time the land was registered in his name. He said the 
caveat WPS to protect his interest because the certi­ 
ficate of title was returned ^p the bank. He added 
that the $121, OOO/- paid by the 1st. defendant to HKB 
and the $92,000/- was paid by the 1st. defendant at

...197-
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his direction. He borrowed from the 1st. defendant 
the £220,OOO/- arising from a discussion he had with 
the 1st. defendant what to do with the property. The 
latter had told hir. to transfer it to the 3rd. defen­ 
dant. He had the money to pay, but he had decided 
against developing it hinself. It was his own decision. 
It was cumbersome to develop the land. The Session's 
Court action was taken to ask the plaintiff vacate the 
land after notice was sent to her and not complied with. 
The letters written by him to CKB for the title deeds 
was not done as acting as solicitors for the plaintiff 
but because the deceased said there was a buyef for 
the land. He filed a writ against P.V.(2) in Singapore 
for fl4-9,OOO/-. P.W.(2) gave him the cheque for that 
amount which bounced. P.W.(2) told him to issue a writ 
against him so that with the judgement he could obtain 
money from the Moscow Bank. F.W.(2) told him if he was 
made a bankrupt, the Moscow Bank would assist him in 
granting the additional facilities. He did not however 
proceed with the judgement. He asked the deceased 
about the $140,OOO/- which the Chung Khiaw Bank had 
asked him to pay in order to discharge the charges, but 
the deceased just smiled. The latter said he needed the 
money.

The 3rd. defendant testified that in July 1975 
the 1st. defendant approached him to assist him to act 
as his trustee or nominee in respect of the land he was 
buying in Johore. He agreed. The 1st. defendant told

.-..20/-
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him it was for sub-division and development. The 

latter already knew that he was » Malaysian citizen. 

He did not make further enquiries after so agreeing 

because he knew the 1st. defendant well and trusted 

bin. 'He had no beneficial interest in the property. 

He never saw the property. He did not consider the 

1st. defendant's request abnormal. He was told that 

the tenants refused to leave. He agreed to commence 

proceedings against them because it had to be in his 

name. He signed the memorandum of retainer for 

Suppiah & Singh. He attended the court hearing in 

Kuala Lumpur in connection with this suit where he 

saw the plaintiff. He did not attend the court 

proceedings at Johor Bc.hru in the eviction. He was 

never asked to attend. He said the record was in­ 

correct which said he was in court on the 12th. May, 

1976. Majid, Counsel for the plaintiff had confirmed 

this to him, and his Counsel. Ho was in Singapore 

on that day but he did not know what he did. He 

'checked with his Secretary's diary and confirmed that 

he was in Singapore. He was informed of the outcome 

of the proceedings in January 1977. He was a partner 

of Rodyk and Davidson in late; 1976. There was at 

that tine a serious partnership dispute in the firm 

of which Coomarasamy P.W.(4) and S.K. Tan were 

on one side and apparently he and the others, the
'o

fttherside. He had a luncheon meeting with his group 

at his house on the IJth. January, 1977. He was told
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by a partner one Selvadurai that a senior partner, 

Coonarasamy P.W.(4) had accused hin of being involved 

in some scandalous land transaction in Johore Bahru. 

He was shocked. S.K. Tan and F.W.(4) did not see him 

personally about this. He denied it since he was the 

registered owner of the land in Johor Bahru and there 

was nothing scandalous. He said P.'V.(4) had used the 

allegation to expel him from the partnership. To cut

the long story short, the little storm erupted over the
I inagine Miss Murugesu

admission of^a beautiful lady/who was P.W.(4-)'s assis­ 

tant. The 3rd. defendant had for reason best known, to 

him strenously objected to her admission. It would 

appear from the bundle that Rcdyk & Davidson broke up 

after sometime. It would imagine that love and 

jealousy had its little story to tell in bringing it 

to a close. He went and made enquiries from the 1st. 

and 2nd. defendants about the land. They told hin the 

history of land and recounted the transaction. That 

was the first time he came to know. Two letters P.4-9 

and D.6 were brought back by him after seeing the 1st. 

and 2nd. defendants and he gave them to his partners.

There was subsequently an enquiry held of him by the• 
firm and by the law society. He made a reference to

\

the law society on the advice of his firm but before 

he could do th^t S.K. Tan and Coomarasamy had filed 

their complaint, contrary to agreement, first. 

P<rtta one of the senior partners name was bloated out 

by S.K. Tan and Coomarasany. Polrfcs was supposed 

to be in the complaint. (The complaint to the Law

10

20
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Society, the defendants reference to it, and the reply In the High
Court to the complaint were admitted. (D 29A, D 29B, D 29C). —————————
No. 35He said that he had never at any time stated or Judgment of

asserted that he was a bonafide purchaser of the land Razak J.
(Liability) 

for value. It is a defence available to the owner QJ 17th July
the property whose title is to be defeated. He did 

not see any of the documents that had been filed in 

court by Suppiah & Singh except the memorandum of 

retainer which he signed. He told the partners of

10 his firm he was a trustee or nominee orally. He was 

asked by Potts one of the partners of his firn to 

make a representation to the Law Society Singapore- 

regarding the episode but he did not set out in it 

or the reply to the complaint the fact that he was a 

trustee or noninee, because it would fall into the hands 

of P.W.(4) and S.K.Tan the complainant. He presented 

the counterclaim to the plaintiff clain as trustee for 

the 1st. defendant.

Having set out the facts let us first deal

20 with the question whether there was a contract botv.reen

the plaintiff and the 2nd. defendant. In the memorandum 

P.30 and the manuscript P.31, the 2nd. defendant had 

undertaken not to sell the land within a year and to 

return it within a year of the repayment of the sums 

specified therein. There was consideration for that 

undertaking because it was on it being given only v/as 

the plaintiff prepared to sign the memorandum and the 

undated transfer. The undertaking had. thereby become
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a promise. The defendant contended that the 1 year not 

to sell should date from the date of the execution of 

P.30, whereas the plaintiff says it should date from 

the time the defendant paid all the money as stated in 

it. The repayment can date from the 30th. provided 

payment had been made on that date. The defendant said 

the transaction was a sale with a right of re-purchase 

but even in a jual janji transaction (See Appendix) 

which is alike, the payment must be simultaneous with 

the transfer, when the repayment shall begin, as only 10 

to be expected from the date of the payment. In my judg­ 

ment, there can be only one construction to the manuscript, 

that is that given by the plaintiff otherwise it would 

mean that the defendant could forfeit the land before they 

had paid for it. That would be the height of ludicrousness. 

The defendant had not cited a single authority to support 

his proposition. The payment had thus not been paid within 

a year because the payment was made on the 5th. July, 1975 

and the land was registered to the defendant's name on the 

22nd. of July 1975, barely 17 days later. The plaintiff also 20 

urged and I find there was a breach because the payment 

was not done in accordance with P.30 since the 2nd. 

defendant never paid the $110,000/- to the 1st. defen­ 

dant or the $103,COO/- to CKB. The 1st. defendant paid 

the $120,OOO/- himself to HKB clearly because he had 

guaranteed P.W.(2) overdraft. (Page 171). The 2nd. defen­ 

dant conceded the payments under P.30 should be made on 

the outside within 1 week. He had not done so because 

allegedly he or the 1st. defendant discovered that the 

payment due to the HKB was $110,OOO/- but $120,OOO/-. 30 

But if as he^ admitted the discovery was a week after the 

event the relevance of the discovery could hardly be con­ 

ceived especially since both the defendants said they could 

have before the 30th. itself or a week after enquired

...2V-
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from the HKB the amount outstanding against P.W.(2). In tlle
Court____Besides, it is rather strange to hear that they
No. 35

would accept the deceased word for what was due from Judgment of
P.W.(2) to the 1st. defendant. Afterall it was the 1st.
defendant's guarantee and it was his guarantee and not 1?th July

1982 (Cont'd)the deceased that was at stake. What would the

deceased know what was the state of the account between 

the 1st. defendant and the Bank? The Bank would not 

normally divulge the state of their client's account 

^Q to others. The only other person who would know would, 

of course, be P.W.(2). Are the defendants therefore 

saying that instead of the 1st. defendant picking up 

the phone and ringing up the HKB on the very afternoon 

of the 30th. March to enquire and getting the answer, 

no doubt then and there, he would get it through the 
deceased, who got it through P.W.(2) who the Defendant 

was loudly telling the Court, by the manner in which

F.W.(2) was evading payment, was not to be trusted?
for me 

That is too tall a story/to accept. Besides I cannot
20 seriously imagine that anuone who is keenly anxious to 

discharge their banks liability, particularly seeing 

what sort of person P.W.(2) was, would rely on others 

information rather than checking on it himself. Where 

would they be if it was found later that the amount 

was wrong; they will have problem going against the

deceased because he was not a party to the agreement.
2nd. or 1st. 

In my view, if the/defendant said they did not enquire

it was simply because there was no point in finding
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out what they already knew, and they were plainly 
lying when they said they relied on the deceased for 
the information. If they knew, then how could theNo. 35

Judgment of
RazakJ.(Liability) deceased have agreed to vary the agreement. To say

'/a ,_, f ri") therefore the 1st. defendant had allegedly discovered
the variation only after signing of P.30 was hardly 
to be believed.

In any event what business had the 2nd. 
defendant not to pay the 1st. defendant the $110,0007- 
and the CKB the 5103,0007- despite what happened after­ 
wards? His contract was with the plaintiff not with 
the 1st. defendant or P.W. (2), especially sinc'e the 
1st. defendant said he had no quarrel with P.W.(2) that 
he went up to 4120,0007- (Page 128). If P.W.(2) had 
exceeded the $110,0007- that was strictly a matter 
between P.W.(2) and the 1st. defendant, but there was 
no reason for the 2nd. defendant not to pay the 1st. 
defendant. Indeed one does not see how the 1st. defen­ 
dant must imminently be concerned to pay HK3 at all 
since there was no evidence that HKB was pressing 
P.W.(2) or the 1st. defendant to pay. Not a single 
letter from the Bank was produced for instance to show 
the Bank's extreme anxiety on the natter. To say 
therefore that after the supposed discovery the decea­ 
sed had agreed with the 1st. defendant to vary the 
agreement and fundamentally alter his position to deny 
himself the benefit of P.30, is hardly believable

...267-
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because on the defendant's own evidence there was no In the High
Court____cause for the deceased or the plaintiff to have ~~ " ~~~
No. 35expressively or impliedly agreed to do so. The 2nd, Judgment of

defendant nevertheless disregarding P.JO sued P.W.(2) ^azak J.(Liability)for £110,OOO/- in Singapore clearly in breach of it. 17th July 
The 1st. defendant said 2nd. defendant sued P.W.(2) 
in order to help him because that would enable P.W.(2) 
to get the necessary loan from his bank. But this is 
absurdly suggesting that Moscow Bank, without any 
security from P.W. (2) would help him merely because he 
was in trouble. Why would a Bank want to do that for? 
Ke said the judgement for the tl4-9,000/- was to be paid 
to the plaintiff (P.171) but that would mean that he 
would be giving a gift to her, and he adnitted this, 
since they said that would not alter the nerao- 
randum, because even if the money was paid to the 
defendant, she would not be able to get her land 
back. Why would P.'V. (2) then being inpecunious him­ 
self would wish to be so magnanimous.

It would be necessary to consider the question 
of privity. It is clear from what has been stated, that
the 2nd. defendant would be liable under the contract to•
the plaintiff. It is also clear that there is no privity 
of contract between the plaintiff and the 3rd. defendant. 
But was there a privity between the plaintiff and the * 
1st. defendant? In my view the answer is in the affirna- 
tive if a relationship of agent and principle existed 
between the 1st. and 2nd. defendants. Whether there was
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such a relationship could be inferred from the circun- 
stances and the parties conduct. If it could be 

inferred that the 1st. defendant was the undisclosed 
principle and the 2nd.defendant was his agent, then 

the latter nay personally be held liable or alterna­ 
tively, the former, as principal may be held liable, 
for the act of the letter as agent within the scope 
of his (2nd. defendant) expressed or implied authority. 
(Cheshire & Fifoot 6th. Edition Page 415). A^d the 
1st. defendant as principal would be estopped from 

saying that the 2nd. defendant was not his nominee 
or agent. As Lord Cranworth in Pole v. Leask said

(1865-33 L.J. (Ch) 155) "No one can become 
the agent of another except by the will of that 
person. His will may be manifested in writing, or 
orally or simply by placing another in a situation 
in which according to the ordinary rules of law or 

perhaps it would be ncre correct to say, according 
to the ordinary usages of manking the other is 

understood to represent and act for the person who 

has so placed him. This proposition is not at 

variance, with the doctrine that where one has so 
acted as fron his conduct to lead another to believe 
that he has appointed someone to act as his agent 

and knows that that other person is about to act 
on that behalf, then, unless he interposes, he will 
in general be estopped fron disputing the agency, 
though in fact no agency really existed. (See also

10

20
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Cheshire & Fifoot at Page 402 - Agency by Estoppel). In the High
CourtLet's therefore examine the evidence. —————————
No. 35Under P.JO the 2nd. defendant was to pay ,5110,OOO/- Judgment of

to the IIKB and 4,103, OOO/- to CKB. These sums, by Razak J.
(Liability) the defendant's own admission, were never paid by 17th July

the 2nd. defendant, but by the 1st. defendant accord- 1 ^°2 ^ Cont 
ing to him at his direction (2nd. defendant) 
because the land was boui^ht by the 1st. defendant. 
This fact was confirmed by the 2nd. defendant. We

..Q also knew that the 3rd. defendant was the nominee of 
the 1st. defendant, when the land was transferred to 
hin. This fact was also admitted. In niy view the 
2nd. defendant was also the nominee and therefore 
agent of the 1st. defendant when P.JO and the trans­ 
fer were transacted, ae. can be gathered fron the 
circumstances. The 2nd. defendant said after he 
bought the land he saw the 1st. defendant and had 
discussion with him and asked hin what he should do 
with it. The 1st. defendant told him to transfer it

20 to the 3rd. defendant. He did not say it in so nany 
words, but what he raeant was he wanted the 1st. 
defendant to buy it and if the latter decided not to, 
then he would, he said, have to carry it himself. 
He had however the noney to pay for the property 
but decided against developing it himself, because 
it was cunbersorae. He had however borrowed fron the 
1st. defendant to pay for the land in the first place,
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in order to develop it, since the land had development 
potential, and nake a profit. But he had nevertheless 
not looked into the cost of developing it or considered 
a scheme for development (Page 212), nor had he ever 
inspected the land. Why then would a person who had 
money to pay unnecessarily borrow in the first place? 
He night have to incur interest on the loan. In fact 
he said he could have, if he wanted, paid the 
-3220,OOO/- on the JOth. F.201). And then why would 
a person suddenly decides to sell a land barely J> weeks 
after he had supposedly bought it for the sane price 
without making even one cent profit although he had 
clearly bought it he says to make a profit. Further, 
it is almost impossible to imagine that a lawyer was 
going to spend $220,OOO/- buying a piece of land with­ 
out even inspecting it, let alone if he was going to 
develop it. And who was going to spend that money 
without making even a rough estimate of the costs. 
Otherwise how did he arrive at the, profit? If there 
was no costs, then there was no profit and there was 
clearly no point of buying in the first place. If 
he bought and sold it to the 1st. defendant because 
he did not want to develop it then why buy at all?

•
These answers lead one to only one conclusion i.e. 
that the 2nd. defendant never bought the land in the

*«

first place but had done so on behalf of the 1st. 
defendantand for reasons I shall deal later when

10

20
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I deal with fraud, to keep the identit7 of the 1st. In the High
Court _____ 

defendant undisclosed. As one can see also from —————————
No. 35

the evidence and the pleading the defendant's story Judgment of

all along was that the 2nd. defendant bought the land
(Liability)

and paid the :-220,000/- hinself (Pg.123). The 1st. 17th July
1982 (Cont'd) 

defendant paid the ^121, OOO/- to HKB also himself.

And the 3rd. defendant said he bought the land from 

the 2nd. defendant. In fact at the Sessions Court 

on the eviction summons , the 2nd. defendant as

•10 Counsel also said the 3rd. defendant bought the land 

fron him. But later the 3rd. defendant changed his 

story and amended his pleading where he said instead 

he was ?.t all relevant times the nominee of the 1st. 

defendant as far as the lend was concerned. The 1st. 

defendant asked hin to keep the land for him (1st. 

defendant). Consequently, the 2nd. defendant had also 

to change his story to say that he did not sell to the 

3rd. defendant but to the 1st. defendant. But if the 

property was not bought by the 3rd. defendant fron the

20 2nd. defendant and the forner did not pay for it and 

was transferred to 3rd- defendant not directly from 

the 1st. but through the 2nd., then it sinply neans 

that the 2nd. defendant had bought the property on 

the 1st. defendant's behalf as his nominee in the 

first place. Otherwise there was absolutely no reason 

why the 2nd. and 3rd. defendants should be lying and 

the sole purpose of that lying was clearly to hide the 

1st. defendant. But since the 2nd. defendant had all

...317-
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along put up the story that he and not the 1st. defen­ 

dant bought the property in the first place from the 

plaintiff, he now finds it awkward after the 3rd. 

defendant's about turn to change his story so he had 

to say that he bought and sold it to the 1st., but since 

it had already been said by the 1st. defendant that he 

paid the CKB and the HKB, the 2nd. defendant had to say 

now he borrowed initially from the 1st. defendant and 

the latter paid at his direction. I think this must be 

the necessary conclusion because if in fact the land 10 

had subsequently been sold to the 1st. defendant, it is 

strikingly odd that it had not been pleaded in the first 

place, nor the fact that the 1st. defendant had paid the 

HKB and the CKB at the 2nd. defendant's direction. A 

little logic is enough to disprove the 1st. defendant's 

claim. If he said he was liable to HKB on his guarantee 

then he would be paying the Bank whether the 2nd. defendant 

directs him or not. In the circumstances, the plaintiff is 

entitled to hold the 1st. or the 2nd. defendant liable. 

In any event since P. J>Q was entered into between 20 

the plaintiff and the 2nd. defendant, the latter 

could clearly be liable on the contract. The question 

of amendment might arise. But it has been stated 

that often the change of front has been anticipated 

and a postponement is not insisted on. In such 

cases it often happens that nothing is said about 

amendment and the case continues as though the issues 

which are bep.ng fought had been duly raised in the 

pleadings. (Supreme Court Practice 1973 Vol.(l) 

Para 20/5 - 8/10). I do not think in this case there 30 

can be little doubt that the 1st. defendant knew that

ktk.
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2nd. defendant was his noninee as has been discussed, 
and therefore he would have anticipated that this 
point would be raised by Counsel if and when he was 
able, after the cross examination, to extract it 
frora the defendants answers. The question of amend­ 
ment would therefore have been quite redundant if not 
superfluous. I shall deal with the quantum of 
damages when I deal with the question of fraud.

It is tine to deal next with the question of 
undue influence. A contract is said to be induced by 
undue influence where the relation between the 
parties is such that one of the parties is in a 
position to dominate the will of the other and to use 
that pos.ition to obtain an unfair advantage over the 
other (3.16(1) Contract Act). One is deened to be 
in a position to doninate the will of another where 
he holds a real or apparent authority over the other 
or, where he stands in a fiduciary relation to the 
'other. The relationship of solicitor and client is 
regarded in equity, as a fiduciary relationship and 
the rule of >equity that a transaction inter vivos is 
presumed to have been procured by undue influence

,*until the contrary is shown applies to transactions 
between a solicitor and his client and accordingly 
the1 question in each case is not nerely whether the 
client understand but rather how his intention was 
procured. (Halsbury's 3rd. Ed. Para 118). Section 
16(1) 3A of the Contract Act says that where a person 
in a position to doninate the will of another, enters

...33A
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into a contract with bin and the transaction appears 
on the face of it or on the evidence adduced to be un­ 
conscionable the burden of proving that the contract 
was not induced by undue influence shall lie upon the 
person in a position to dor.inate the will of the other. 
Was there undue influence exercised on the plaintiff? 
This question has two aspects to is. Firstly, whether 
the defendant was retained by the plaintiff at the 
relevant time as his solicitors, in '.vhich case undue 
influence would be presumed fron their relationship. 
The other is where there is no such relationship but 
nevertheless undue influence is presumed.

It is settled law that the authority of a 
solicitor to act is constituted by his retainer but 
the court nay imply the existence of a retainer fror. 
the acts of the parties in the particular case 
(Halsbury's Laws of England 3rd. Ed. Page 61). The 
retainer is necessarily confined to transacting 
business which the retainer extends or inpliedly 
extends. Contrary to the defendant's contention, 
whether a solicitor is paid fees or not is thus not 
essentially the test of a retainer because obviously 
a lawyer who acquires from his client nay not want 
to charge fees because an unholy^deal may more than 
compensate for the fees. Was the defendant there­ 
fore the plaintiff's solicitors at the material time? •
On the 12th. March, 1974- the defendant wrote to CKB 
in F.2?. (Pull text given earlier), and the reply 
is in P.28 which reads as follows:

...3V-
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P. 28 In the High
Court _______CHUNG KHIAW BANK —— —————

. No. 35AR REGISTERED Jud^ent of
S3! = ==SS = = 3S«S = =: °Razak J.Suppiah $ Singh (Liability) Advocates & Solicitors 17th July 2-D Jalan Ah Pook iqg2 (Cont'd) Johore Bahru. y

SU 12-3-7^ AC 146 1V3/74-
Subject: Mr. K.V. Devan - C/A 146 - Legal Charge on C.T. 13817 Lot 6025 Mukim of Senai-

Dear Sirs

With reference to your letter of 12th March 1974- , we 
are to advise that the balance of subject account with 
us as at 8.3.74 was $103,658.44 (Dr.) with interest @ 
11.5% per annum. The above title deed and duplicate 
charges are enclosed for your preparing of discharge of 
charge .

Please acknowledge receipt of this letter and the 
20 enclosures.

lours faithfully

For CHUNC- KHIAW 
KULAI BRANCH

Sgd. 
Officer-in-Charge

End.
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I think the letter P.27 speaks for itself that the
defendant in saying that "Ve act for Madam Tara, 
our client wishes to pay off the charge" and "Cn 
our usual understanding"that the defendants were in 
lucid terns acting for the plaintiff v/hen F.27 was 
written. But if the letter says the defendants were 
acting for the plaintiff for the purpose of getting 
an increased loan, then it nust follow they were also 
acting for the plaintiff when the land was transferred 
to then for the purpose of getting a loan. In both 
the situation it was for the purpose of getting a 
loan to discharge P.W.(2)'s debt to the HKB. This 
was all nore so, since in the latter case, the 
defendants were transferring the land to then and 
they had not advised the plaintiff to engage another 
Counsel to act for then ar.d they were told by the 
deceased to prepare the necessary documents to give 
effect to their arranger-lent to transfer the land. 
The defendant said they were rserely acting as solici­ 
tors to assist the plaintiff v/hen they wrote P.27 and 
were solicitors assisting the plaintiff when they 
received the reply P.28, but were nevertheless not the 
plaintiff's solicitors, as if stating that as solici­ 
tors, they were not supposed to assist. But what are 
solicitors for then, supposedly getting fees for not 
assisting? I wonder. I think this deplorable dis­ 
play at quibbling to say the least, is enough to 
show whether the defendants were acting for the 
plaintiff at the material tine. But once a person

10
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is expressly or impliedly retained as a solicitor, In the High

Court________which the defendants by the circumstances clearly
No. 35were, then, it follows it cannot alter their position Judgment of
Oo^alr Jas solicitors that they assist or does not assist the ," ~\ •.

client, although it cannot be seen how when acting as 1?th July
1982 (Cont'd)such, a solicitor can escape fron assisting one's

client, in sone forn or another. But once a person 
acts as a solicitor then the presumption of undue 
influence arises, and unless they can rebut it the

..Q property they acquired from their client cannot be
allowed to remain in their hands. Acting as a solicitor 
intrinsically creates a fiduciary relationship between 
a solicitor and his client which the solicitor cannot 
take advantage of since it ir.poses an obligation on 
its part to ,act with strict-fairness and openess 
towards then. (Halsbury's Para 131). But a person 
need not be having fiduciary relationship with another 
for undue influence to arise if the relation between 
the parties are such that one of the parties is in a

20 position to dominate the will of the other (3.16(2) 
Contract Act). I -shall deal with the question of 
whether Yeow & Chin were at relevant tines acting 
for the plaintiff when I deal with the question of fraud. 

The evidence led showed that the plaintiff had 
b«en asked to sign P.30, 31 in circunstances, if not 
in terras clearly unfavourable to her when between her, 
a lay person and the defendants, very senior lawyers 
and State Dato 1 , position of respect and dignity in
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the State, they were clearly in a position to doninate 
her will to their advantage. The defendants nust be 
well aware of the fact that in the position thus 
held by then they were in fact holding out to the 
plaintiff, that they were nen of trust and confidence 
and of the utmost honesty and integrity and therefore 
she would have tended to accept without nuch ado what 
they represented to her. And bearing in nind, that 
P.30 and 31 were construed by the defendants in a 
nanner clearly favourable to them and unfavourable to 
her, that in the circumstances, they should have 
refused to proceed without her getting the benefit 
of independent advice. And yet she had not been so 
advised when in a position held by then there was a 
conflict between their interest (as they alleged) as 
buyer, and their interest as solicitor. Thus, the 
nenorandum did not state when the consideration was 
to be paid and yet they did not explain to her, they 
(the defendants) as they alleged, could pay anytime 
they liked. It seemed to ne that any solicitor would 
have insisted on a date of paynent to be inserted 
especially since despite their idea of a reasonable 
period of payment to be one week at the outside, the 
tern had never been complied with.

The defendant had sought to nullify the effect 
of their dominance on the plaintiff by suggesting 
that the nanuscript P.31 was inserted in the-nemo-

*••

randum at the plaintiff's own request. But if she had
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said so clearly it was only because she said, the neno- 
randun the defendants had prepared did not satisfy 
her that it was a security, and she ha4 therefore 
expressed her dissatisfaction of it. But the precise 
terns of that security was certainly not her own 
making, since it was dictated word for word by the 
2nd. defendant hinself to his friend, D.W.5. If the 
defendants are going to construe that manuscript at 
this instant in a manner other than that of security 
which would safely protect her interest, she certainly 
cannot be blaned for it now especially since the manu­ 
script was never explained to her. The terns of P.30, 
the 2nd. defendant says was supposed to have been 
fundamentally varied by the deceased because of what 
the defendant termed as the "subsequent events" that 
took place. But the agreenent P. 30 was entered into 
with the plaintiff .and yet she herself was never 
informed of this supposed variation by the defendant 
although it clearly had greatly prejudiced her. One 
would have thought that if they v,rere acting in the 
best interest of the plaintiff that the defendants 
would have had the variation reduced into writing 
a& a supplementary agreement, as any lawyer, would, 
I imagine have done. It Was said by them that the 
husband v/as entitled to vary the agreement nade by 
the wife orally, depending $n the circumstances but 
there was no authority cited! or the circunstances 
given for such justification and yet the defendants

In the High
Court_______
No. 35 
Judgment of
Razak J. 
(Liability) 
1?th July 
1982 (Cont'd)
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said it was not prudent to have the varied agreement 

reduced into writing. They said th?t despite the 

nanuscript P.31, P.30 was supposed to be an out and 

out transfer -and P.31 was not a clog on their dealing 

with the land (Page 200). In view of this seemingly 

very conflicting interpretations, I thought, it was 

only fair that the terns and implications were 

fully explained to her but were not. If explained 

in all probability the defendants would not have 

agreed to enter into the transaction in the first 

place. May be that was the reason why it was not done, 

at all. Again under the terns of P.30 according to 

the defendant, the plaintiff had to vacate the land 

even before they (the defendants) had paid the full 

consideration of #220,OOO/-. Even if that was correct, 

it nust have been at least explained to her and she 

must be given the opportunity to say whether she still 

wished to proceed with the transfer. I do not think 

there can be any doubt that the ternis do appear to be 

manifestly harsh and unconsionable to say the least, 

which would only justify asking her to engage Counsel, 

to vouch the reasonableness of the terns she had to 

sign. It is not, of course in every Case that indepen- 

dant advice is necessary, provided that it is shown 

that the transaction was manifestly fair to the client. 

(Vaughan Willisin in Wright v Carter). But I have no 

doubt that fron the evidence, that the transaction P.JO 

in the way it was construed by the defendant was highly 

unfair to the plaintiff. It was submitted by the

...W-
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defendant that no action could lie against then • In the High
Court ____because the security was not in proper forn citing " ——————— •
No. 35HJ. Abd. Rahraan versus Mohd. Hassan (1970 AC Pt. 209) .judgment of

But if the defendant knew that the manuscript was of Razak «•(Liability)no effect and unenforceable it was for then to have 17th July 
the security done in proper fom. If they convenient- 
ly kept silent and nevertheless allowed the title to 
pass, they should not be estopped from being found to 
have comitted fraud. That would not be Equity itself. 

<IO Their fraudulent act would only justify a court of
equity to enforce the terns as a contractual libility-

As earlier stated, the burden of proving 
that the contract was not induced by undue influence 
was on the person in a position to dominate the will 
of the other that is the 1st. and 2nd. defendants. 
It is clear fron what has been said they had not dis­ 
charged that burden. Indeed what they said was an 
admission of their failure -to discharge that burden.

Under Section 20 of the Contract n.ct, any 
2Q consent to a contract entered into under undue

influence is voidable at the option of the party whose 
consent was so caused but plaintiff must return what­ 
ever benefit he has received from the defendstot under 
the contract. It has been urged th?t the contract 
being voidable, it is for the plaintiff to set ait aside 
by repudiating the contract, failing which she must be 
deemed to have affirmed it , and at no tine has the 
plaintiff given notice to the defendant to do so.

423-
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But the rules seems clear that she need not do so since 
the writ itself is sufficient act of repudiation. 
(Halsbury Para 1600).

Let us proceed with the claim for the 
breach of trust. A person acting *s solicitor is not 
necessarily a trustee in relation to his clients but 
special circumstances, as where noney is paid by the 
client to his solicitor for a particular.purpose ray 
constitute the solicitor as trustee of that money in 
relation to the client. (Halsbury Vol.36 Para 35). 
It seens clear where the 1st. .and 2nd. defeniants as 
solicitors had been entrusted by the plaintiff with 
the holding of the document of transfer as a security, 
they were by virtue of the above principle constructive 
trustees of that property and if they had used it to 
transfer it to the one with the concurrence or condona­ 
tion of the other, then both of then must necessarily 
have comr.itted a breach of trust. In every case where 
the person in whon real or personal property is vested 
at law has not the whole equitable interest therein, 
he is trusted pro tante of that property for the 
persons having such equitable interest (Underhill on 
Trusts llth. Ed. P.210). It is clear therefore that 
by virtue of the above principle that where the 1st. 
and 2nd. defendants as solicitors had been entrusted 
by the plaintiff with the holding of the docunent 'of 
transfer as a security, or until such tine as there 
had been proper compliance with P.30.they were,

10

20
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since only the equitable interest was with then, a /
at least 

trustee/ of that property and if they had used it
instead to transfer the land to thenselves, they had 
comnitted a breach of trust. But whether in fact 
the transaction is a security or not, is a natter 
which will be discussed later in conjunction with the 
allegation of fraud. The 3rd. defendant however, not 
being ina fiduciary relationship with the plaintiff 
could not be guilty of undue influence.

Let us lastly deal with the question of 
fraud. But first, it is essential to know v;hat fraud 
means. The fraud which is being alleged arises from 
the transfer of the land from the plaintiff as the 
registered proprietor to the 2nd. defendant and sub­ 
sequently fron the 2nd. defendant to the 3rd. defen­ 
dant. The plaintiff is asking the Court to declare, 
onong other things that the transfers to the defendant 
were fraudulent and null and void. It inevitably 
therefore brings into play the operation of S.34-0 of 
the National Land Code because in order to clain 
dan ages which is one of the remedies sought, it is 
only implicit th-°t she must first be able to set 
aside the land in the hands of the defendant if it had 
not been transferred to 3rd. parties. I say this 
because a contrary view would only mean that, the 
plaintiff can absurdly obtain damages although she 
v/ould not be able to recover the land in the first 
place. As far as the 3rd. defendant was concerned

In the High 
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it must be shown that he was at the material tine r\ 
bona fide purchaser for value fror the 2nd. defendant. 
For ease of reference Section 3^0 of the National Land 
Code is reproduced. It states:-

Registra­ 
tion to 
confer in- 
defeasi­ 
ble title 
or inte­ 
rest, 
except 
in
certain 
circum­ 
stance.

340. (1) The. title or interest of any 
person or body for the time being registered 
as proprietor of ?ny land, or in whose nane 
any lease, charge or easer.ent is for the time 
being registered, shall, subject to the 
following provisions of this section, be 
indefeasible.

(2) The title or interest of any such 
person or body shall not be indefeasible - 

(a) in any case of fraud or mis­ 
representation to which the 
person or body, or any agent of 
the person or body, was a, party 
or privy;

(3) Where the title or interest of any 
person or body is defeasible by reason of any 
of the circunstances specified_in sub­ 
section (2) -

(a) it shall be liable to be set
aside in the hands of any person 
or body to when it may sub­ 
sequently be transferred; and

...W-
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(b) any interest subsequently granted 
thereout shall be liable to be set 
aside in the hands of any person 
or body in whon it is for the tirae 
being vested:
Provided that nothing in this sub­ 

section shall affect any title or interest 
acquired by any purchaser in good faith and 
for valuable consideration, or by any person 
or body claiming through or under such a 
purchaser. "

In the High 
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It is clear therefore that fraud is one of the instances 
when a title can be set aside or defeated. But as one 
can see sub-section (2)(a) talks of fraud or misrepresen­ 
tation. In other words one or the other ingredient need 
only be proved to defeat a title. Judicial thoughts seen 
to be of the sane view. (Da'vid Vong & Tanier and Land 
dealings in the Malay State, 1073 and Judith Siongbing). 
There must be actual fraud which is dishonesty of some 
sort not constructive or equitable fraud (Lord Lindley 
in Assets Co. Ltd. v Mere Hoichi 1905 A.C. P.176) or
sone moral turpitude (Griffith C. J. in Butler v Fair-dough23 
1917/C.L.R. P.79). His Lordship had not incident-
ly in that case propounded what dishonesty raeant. There 
is no known definition of dishonesty in civil liability. 
In criminal law to act dishonestly is to do anything with 
the intention of causing wrongful gain to one person or

...4V-
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In the Hieh wrongful loss to another (S.24 Penal Code). Since the 
Cou*"t____, standard of proof of a criminal act is higher, it can
No- 35 safely be said that proof of the fomer would safelyJudgment of
Razak J. satisfy proof of the other. Chambers dictionary says

u T i "dishonest" means wanting integrity, disposed to cheat, 
1982 (Cont'd) insincere, unchaste. Section 17 of ihe Contract Act says:

"17. "Fraud" includes any of the following 

acts committed by a party to a contract, or 

with his connivance, or by his agent, with 

intent to deceive another party thereto or 10 
his agent, or to induce him to enter into, 

the contract:

(a) the suggestion, as to a fact, of 

that which is not true by one who 

does not believe it to be true;

(b) the active concealment of a fact 

by one having knowledge of 

belief of the fact;

(c) a promise made without any inten­ 

tion of performing it; 2Q

(d) any other act fitted to deceive; 

and

(e) any such act or omission as the 

law specially declares to be 

fraudulent.

428.



Explanation - Mere silence as to facts likely In the High
Court to affect the willingness of a person to enter

into a contract is not fraud, unless the 
circumstances of the case are such that, 

regard being had to them, it is the duty of 

the person keeping silence to speak, or un­ 
less his silence is, equivalent to speech,"

No. 35 
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It would follow therefore that in committing 

any of the acts or omission in para (a - e) above of 

fraud an act of dishonesty defined earlier would 

clearly because of its wider ambit also have been 

committed although the reverse may not necessarily 

be true. One would note that S.340 only refers to 

misrepresentation; it does not say whether it is 

innocent or fraudulent misrepresentation. Snell in 

Equity (2nd. Edition, Page 4-95) defines fraudulent mis­ 

representation as a false statement of fact made know­ 

ingly by the representer or without belief in its truth 

or recklessly without caring whether it is true or 

fales, with intent that it should be acted upon and 

which is in fact acted upon by the representee. Since 

there need first be an innocent misrepresentation 

before a fraudulent situation could arise it would 

follow that once the latter is proved, the former must 

necessarily be presumed. It has also been decided that 

fraud-must be proved beyond reasonable doubt.
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(Saninathan v Papa 1981 MLJ Page 121). A representa­ 
tion is a statement of present or past fact. There­ 
fore a statement of intention is not a representation 
of fact because it relates to the future. But a 
statement of intention also involves a representation 
as to the existence of the intention which is itself 
a present fact. Thus the non-fulfilment of the inten­ 
tion, may be some evidence strong or weak, according 
to the circumstances of the individual case that the 
intention never existed at all. (Halsbury's Vol.26 
Para 1517). This is in effect stated in S.17(c) of 
the Act above.

Let us look at the evidence. According to the 
plaintiff she learnt before the 30th. of March 1974- that 
F.W.(2) her brother-in-law was indebted to the HKB. She 
also learnt that the 1st. defendant had to pay the HKB 
tfllO,000/-; that the 2nd. defendant had to pay the 
1st. defendant the sam of »110,000/-. She also knew 
before the 30th. that she was to put up the land for a 
security for the two suns mentioned in P.30.

I think there can be no question from the 
facts above that when she signed P.30 and the transfer 
forms which were undated (not disputed), the plaintiff 
was under the impression that the land was transferred 
to the defendant as a security for the purpose of 
securing P.W.(2)'s debt to HKB vis-a-vis the 1st. 
defendant, reinforced by the assurance given by the 
defendants that although it was a transfer the security

... W-
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was by way of a transfer; that P.W.(2) would pay back In the High
Court

the money and she would get hack her land, and if he —————————
No. 35

could not do so, the land would be sold and the debt Judgment of

paid and the balance be used to buy some property near- Razak J.
(Liability) 

by, coupled with the assurance given in P.31 that the 17th July

land would not be sold within one year and that she would " ^ on 

be able to recover it within a year when she paid the 

8220,OOO/-; that she would be able to get her land even 

after the year was over.

1Q The plaintiff had impressed ne as a witness of 

truth. If there were discrepancies in her evidence, 

these were only to be expected, if human frailities are 

what they are. She was in Court for the better part of 

alr.ost 5 days and subject to cross-examinations by 

three senior lawyers. She was not a lawyer herself. 

.-LT.d yet her case quite definitely had involved the use 

of a multitude of documents and the effect which the 

Court was to give effect to them. These documents 

Strictly speaking should, as/registered proprietor,

20 have been served on her but except for P.2? and F.6? 

none were served on her by the defendants, and never­ 

theless these documents were sought to be used against 

her although nowhere was it established that she had 

agreed to waive her right to be served. But it seems 

to me that the way the questions were put to her as if 

she had been served and what was more to answer them 

as if her reaction to them would be that of a lawyer.
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I have no doubt that- the reason they did not see fit
to serve her, except in P.27 when they wanted her 

title deeds and in P.67 when they wanted to evict her 
out of her land, was because, considering her somewhat 
explosive reaction in regard to P. 30 and 31, they had 
to avoid her altogether so that there could be no
stumbling block to their mischief, and not because the 

deceased told them the land was his. I had also to 
bear in mind that the defendants at the tine when the 
transfer was effected were not only lawyers but people 10 
of high social standing. It was natural to expect that
generally being solicitors and State dignitaries, that 

whatever they did others would expect they would have 
done them in the best interest of those whom they deal 
with. Under those circumstances one's reaction in life 
may sometime appear to be contradictory when in fact 
they result from being unsuspectingly led by the
complete trust which one places in others and thus being 

the victim of one's own circumstances rather than other­ 
wise the case. I had no cause to disbelieve her that 20 
the transfer of the property to the defendant was as a
security for a loan to help P.W.(2), her brother-in- 

law, nor to suspect why she would want to lie against 
the defendants. I believe in the final analysis she 
might have believed that the transaction on the 30th. 
was because the 2nd. defendant told her that the security 
was in the form of a transfer, only in form a sale and 
made to believe so, but in substance she knew and believed 
in her heart that it was a security. The defendant 
said the plaintiff wanted to sell the land because 30

...50/-
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P.W.(2) was in a financial difficulty, but that could In the High
Court______hardly be a compelling reason for her to sell especially"———————~~~
No. 35 

since the defendant never in the first place said that Judgment of

they were not prepared to assist P.W. (2) if she was not Razak J »
(Liability)

prepared to sell the land. Indeed on the contrary the 17th July 
evidence all along by the defendants (which the plaintiff 19 2 
deny) vas that it was the deceased and the plaintiff who 

offered to sell. Besides, the 1st. defendant said he 

had no quarrel with P.W. (2) that he went up to the limit
10 of $120,OOO/-; he should know. If he had been pressed 

by the bank, he would have hastened to produce letters 

or documents to highlight the bank's anxiety. On the 

other hand I cannot honestly imagine that a housewife 

would sell her land and rent a house and stay out if 

necessary just to help a brother-in-law as if her 

brother-in-rlaw 1 s life was more precious than her's and 

her own children. It is just not true to life. 

Unless of course, if she was financially indebted to 

P.W.(2) or the latter had an interest in the land. Or,

2Q unless she was such a wealthy lady that she could well 

afford to give away her property, at the slightest 
suggsstion of it. But if she was, I do not see why she 

had to get a loan at all in the first place. If in 

fact she had made an outright sale to the 2nd. defen­ 

dant, then it may be wondered why it was necessary for 

the manuscript to mention that the Defendant was not 

to sell to anyone within one year suggesting that it 

had not been finally sold to the defendant. And why

...51/-
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the manuscript itself made no mention of a sale to the 
defendant. The manuscript itself seeks to restrict 
the defendant's right to sell the land which is a direct 
opposite to an outright sale and to absolute ownership. 
It seems to me to be rather strange that if in fact the 
land had been sold to the defendant outright that it 
had not been so expressively and specificaly stated in 
the memorandum. After all, the defendants were very 
senior lawyers; with their years of experience and 
skill, they certainly could not be heard to say that 
they were incapable of giving effect to their true 
intention and meaning. But there was no reference in

*P.30 and 51 to "selling" or "purchasing", or "vendor" 
or "purchaser" as would: necessarily suggest that it was 
an outright sale transaction. But whatever the defen­ 
dants had in mind, I do not think there could be any 
doubt that because of the manuscript the defendant knew 
the plaintiff and the deceased intended the transaction 
to be a security. The plaintiff said she had in another 
previous occasion transferred her land to one H.L. Tan 
and was retransferred to her, also for a loan. H.L. Tan 
was not available as a witness as he was not in the 
country at the date of the trial. But I do not think 
even without his evidence it would affect the credibi­ 
lity and merit of the plaintiff's case in any way. In 
any event it cannot be denied that the respective 
transfers were made by the deceased to H.L. Tan (D.17) 
and one from H.L. Tan to the plaintiff - (D.16).

...527-
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The defendant said the sale was an outright sale which „ ^e lgCourt____
had effect as a complete and final transfer (Page 199)... .__NO. 35
with an option to purchase. But then it was hardly Judgment of

Razak J. 
possible for there to be an option to purchase at the (Liability)

same time as an outright sale because one is a form of 1 ?th July
1982 (Cont'd) 

security, the other is not. It simply does not make

sense; One must cancel the other out, because they were 

in direct conflict. But the defendants, were understand­ 

ably, in a dilemma. They had perforce to say that P.30

10 was an out and out transfer otherwise, they might be 

questioned why, if it was not, they had nevertheless 

effected a transfer under Form 14A of the National 

Land Code '.vhich is the form for an out and out transfer. 

On the other hand, if they maintained it was not an out 

and out transfer then they would be at a loss to explain 

the existence of the manuscript which by their own 

admission fetters, their right "as owner to sell, within 

one year." (Pg.200). So the best thing they could do, 

rather dismally I thought, under those awkward circum-

2Q stances, was to attempt to mix some diabolical concoction 

and said that both transactions could be created at the 

same time. But quite obviously in trying to juggle it, 

the drink took toll of its own master. Because, if the 

transaction was to their knowledge an outright sale and 

intended it to be so, which was by their own admission 

an out and out transfer, then they had, by the manu­ 

script P.31, fraudulently misrepresented it to the
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plaintiff that it was a transfer with a right to 

retransfer which was a form of security by reason 

of which she agreed and was induced to sign the un­ 

dated transfer, an act of self-execution de grace on 

their part. We remember also that at a later stage 

the defendant filed a caveat after the plaintiff 

sought to make a 4-th. Charge on the land. Thus there 

could not have been a sale, because if there was in 

fact one we would have expected the defendant to have 

filed their caveat in April, soon after the transfer, 

to protect their interest but as we knew it, they only 

did so on the 2nd. February, 1975i because that was 

the first time they came to know about the 4-th. Charge 

(Page 209), and clearly they caveated it to prevent the 

plaintiff from creating further charges. They said that 

they did so inorder to protect their interest, because 

by that time they had returned the title deeds to the 

Bank, but it does not seen to me to make any difference 

even if the title deeds were with then, because unless 

they caveat it, no one would be prevented from dealing 

with the land. In any case, what interest were they 

going to protect? All along, they have not said one word 

about the plaintiff committing any fraud, or acting in 

an improper manner. In fact, it v/as just the other way 

round. What were they afraid of? To me there is no 

other explanation for their conduct except that the 

caveat was imposed because the plaintiff's 4-th. Charge 

was in the way of their plan to make the deceased reduce

10
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the overdraft, which they felt must be stopped if they jn the High 

were to succeed, in their adventure. How could the ————————— 

defendant say that in P.JO there was a sale and transfer^ j_„-.,* Qf

when he contradicted himself in his own sworn testimony Razak J.
(Liability) 

(See P.99) in support of his application for a i7tn July

caveat that in P.JO the plaintiff had agreed she "would"1982 (Cont'd) 

transfer the laxd to him. That suggests there was no 

transfer and no sale yet.

I think the most atrocious act of fraud on the

^Q part of the defendants, if they had ever intended the

manuscript to have any effect at all, was in not disclos­ 

ing to the plaintiff, which I think any person, let 

alone a lawyer in his right frame of mind would have 

done, as they had made it known before this Court, that 

the date of the one year when the repayment should take 

effect was not from the date the 5220,OOO/- was paid by 

the defendant but from the 30th. March itself, which 

clearly had the effect of defeating the very purpose for 

which the transfer was made in the first placa which was

20 essentially to use the money from the deal to overcome

P.W.(2)'s financial problem with the Bank. If the money 

cannot be had despite the fact that the land had been 

transferred to the defendant since the plaintiff has to 

repay even before she got her money, then there was no 

point in the transfer to be made in the first place. 

The effect was clearly thus that the defendant got the 

land, paid it in anyway they liked, the plaintiff was 

left without a roof on her head, F.W.(2) was, still in
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the status quo position of not having his debt cleared, 

leaving the defendant in the reversed position of being 

solely the beneficiary of the whole episode. That must 

be very nice and wholesome from the defendant's point of 

view, but considering how disastrous that would be on 

the plaintiff, she certainly, I reckon, would have the 

right to be so informed, as to have the choice of 

retracting her somewhat injudicious step. But I suppose, 

the defendant did not want the plaintiff to retract her 

step, otherwise I do not see why they had not felt it 

necessary to let her know what was in their mind, other 

than merely saying it was not necessary to explain.

The defendant was also guily of fradulent 

misrepresentation, if. not of fraud, when they represen­ 

ted to the plaintiff that if P.VL (2) was unable to pay 

the debt, the land would be sold and the balance could 

be used to buy some property nearby, an assurance which 

I feel sure any housewife in her proper state of mind 

would have insisted upon under these circumstances, but 

which representations defendants knew to be false since 

it never existed because the opportunity was never 

given to her, and since they maintained it was an out­ 

right sale, they could not have intended to give her 

that opportunity.

They had also been guilty of fraudulent mis­ 

representation because although they represented that 

the transfer to then was subject to paying in accord­ 

ance with the terms as stated in the memorandum P.30

10
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and the manuscript P. 31, not for one moment had they In the High
Court

ever complied with the terms and, as will be seen ——————— • —
No. 35

shortly, the reasons they gave for not complying only judgment of

goes to substantiate the non-existence of that inten- Razak J.
(Liability) 

tion. In the first place how could the defendant ever^yth July

say that they had every intention of fulfilling the 

terms of P. 30 and P. 31, when before the plaintiff knew 

it the 2nd. defendant had filed a suit against P.W.(2) 

for S14-9 , OOO/- , which 1st. defendant said included the

10 8110, OOO/- in P. 30, when the latter was agreed upon

essentially to pay off P.W.(2)'s debt (Pg. 171). The 

suit had really extinguished P. 30 and yet the land had 

already been transferred to the defendant . In fact it 

was evident that P. 30, 31 were only used as the dangling 

carrot, a false device to induce the plaintiff to sign 

the undated transfer so as to enable them to effect the 

transfer of the land to them, eventually. The defendants 

could not have had any intention of enforcing the manu­ 

script because even before they came to see the plaintiff

20 on the 30th. March at her house, they had already prepared 

the memorandum P. 30 and the undated transfer which looking 

at its format would have completely and finally trans­ 

ferred the property to them. The manuscript P. 31 on the 

other hand would have completely repudiated that status

from one of absolute owner to that of a mortgage. It
allegedly 

would have drastically changed their original intention /

to buy, (so they say). How could they ever have complied 

with the manuscript. If therefore there was already an
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unequivocal complete and unconditional sale they could 

hardly have given effect to the outright sale without 

in other words ignoring the manuscript altogether. 

If the manuscript was inserted nevertheless, it plainly 

means that it was just for the sake of satisfying the 

plaintiff's whimwish fancy but was never interded by 

them to have any effect, because a lawyer in the normal 

course would have in the circumstances prepared a mort­ 

gage or charge in proper form. The defendants said that 

it was a jual janji transaction but if it was, it is 

rather surprising that it did not carry with it at least, 

the right to some beneficial interest, otherwise what 

benefit does it accrue to the mortgagee. But none of 

these minimum rights forn part of the manuscript. The 

only way I can see why they had been omitted is because 

the defendants had given no thought to it at all since 

they had no intention whatsoever of giving effect to 

the manuscript. The fact that they had willy-nilly 

accepted the plaintiff's suggestion at the spur of the 

moment to include P.31 with evidently no question asked 

although clearly this would, to their knowledge, instant­ 

ly nullify the outright sale, merely point to the 

absence of that intention, because since they knew they 

were of no effect, it makes no difference whether it was 

part of the transaction or not. The transfer being left

undated from the outset is also evidence of their inten-
because 

tion to pay in accordance with those terms,^there was no

need for the transfer to be made first and the payment

10

20
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to be made later, when both could be done at the same In the High
Court __time. The defendant said this was necessary because ————————•
No. 35the Charge had not been discharged yet. But this was juHmnent of

obviously a deliberate falsehood designed to cover up Razak J.
(Liability) 

their evil act because the defendant themselves had 17th July

presented the transfer and the discharge to the land 1 9°2 (Cont'd) 

office for registration at the same time after they had 

paid the CKB (Page 186). It merely exposes the 

defendant's lie why they had effected an undated trans-

10 fer to themselves. The defendants had plainly shown

they had never intended to give effect to P.51 because 

in their submission they said that P.31 was a jual 

janji transaction which by the principle laid down in 

Haji Abd. Rahman v Mohd.Hassan (1970 AC) could not in 

any event be given effect to. But by accepting the 

terms of P.31 they were also acknowledging and repre­ 

senting to the plaintiff that it was a security, but the 

form of which they categorally knew to be unenforceable, 

but they were nevertheless not bound to accept. They

->,. could even on the 30th. March had withdrawn the memo­ 

randum and the manuscript and advised the plaintiff to 

execute a proper form of security, but which they 

refrained from, but chose instead to mislead her. 

They could hardly plead now the illegality of the 

security. They are from their own fraudulent conduct 

estopped from invoking the plea. The reason the 

defendant gave for not paying the 3220,000/- and thus 

not complying with the terras of P. 30 and 31 was dealth
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with briefly by me in reference to the defendant's 

contractual liability. These facts have bearing also 

on the defendant's liability in fraud. We will recall 

the 2nd. defendant said he had not paid the sums 

specified in F.30 because he discovered a week after 

the event that the amount owed by P.W.(2) at HKB was 

in fact more than ftllO,000/-. But he also conceded 

that since no time was specified as to payment that 

he should ordinarily pay at the outside within a 

week of the 30th. March. He was naturally asked of 

the relevance of the subsequent event (Page 201). 

His reply was "It is relevant. One of the many sub-
/

sequent events was the overdrafts of P.W.(2) with 

the HKB was $121,OOO/-". But it does not answer the 

question. If he knew he was required to pay within 

a week at the outside but did. not pay nevertheless, 

then it plainly means he had deliberately avoided 

paying, and had no intention of paying in the first 

place, ^'hey said they could have easily asked HKB 

on the 1st. April if they wanted to, but instead 

relied on the deceased's information which as 

mentioned earlier could hardly be true.

The 2nd. defendant said after the discovery 

he saw the deceased and the latter told him to tell 

the 1st. defendant to pay whatever was due to the 

KKB and the adjustments could be accounted for later. 

The deceased told him also th?t as far as his liabi­ 

lity to CKB was concerned, he wanted to continue to

10

20
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In the Highkeep the account at the bank opened for about a year.

He also said if he had any buyer he wanted to transferpjo> -55
the land direct to him and in the meantime to stay Judgment of

Razak J. on the property for which he would pay compensation. (Liability)
It will be recalled he said that sometime before the -qQp fCont'd
one year from the 30th. March was out, he saw the
deceased and the latter told him that he could not get
any buyers and he could not buy it, but nevertheless
he wishes to keep his account open till the end of
June 1975 but would like to stay in the house till the
end of 1975 and. pay compensation for it and when he did
so close his account, he would bring his debt down to
1i92,000/- and the compensation was agreed at $6, ISO/-.
Quite obviously as will be seen shortly, all these
assertions were without any basis whatever and were
completely untrue, because as gathered from the
evidence, the plaintiff herself knew nothing about
these assertions because if in fact they were true -the
defendants would have told her and contacted her as
they had done in P. 30 and 31 when they executed the
transfer of the land to them. They had for reasons
only known to them allegedly only dealth with the
deceased although it was never shown by them that
she had ever authorised the deceased to represent her.
I suppose the defendants are urging the Court to say
that the husband must always be* assumed to be the
attorney of the wife's property. That, I submit,
would end us up in husbands marrying rich wives and

...61/-
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cheating them of their property with the connivance 
and condonation of their solicitors. If this is 
what happened, which I have not the slightest doubt 
the plaintiff will deny, the defendants cannot say 
they are exculpated. It only makes their fraud even 
more damanable, and on this ground alone I think the 
defendant's story must be rejected and judgement be 
entered for the plaintiff. Be that as it may, let 
us follow the defendant's line of story. In the 
first place, if there v/as such a discovery and varia­ 
tion of the agreement, it is difficult to believe 
that the deceased was not able to pay the difference 
in the amount which was only about 311,OOO/- if the 
deceased was able to borrow from his friend Anandan 
(P.W.10) 340,0007- to pay the same debt. In the 
second place ifit is true that there was such a 
discovery and a subsequent variation that it was very 
odd indeed and very much unlike the conduct consistent 
with honesty let, alone that of a lawyer, that he had 
not reverted to the plaintiff to draw up a supplemen­ 
tary agreement or even for that matter, a fresh agree­ 
ment to incorporate the new term. If the defendant 
had considered that in law her consent was required 
to draw up P.30, because they said she was the regis­ 
tered proprietor, I cannot see why in law, her 
consent was also not required to vary it. The defen­ 
dant's reason was, it can be varied by the husband in

...627-
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In the Highcertain circumstances. But he had not given the court .
the benefit of knowing such circumstances. In fact it .. -,e
is not known when legally that could be done in the Judgment, of

Razak J. absence of any evidence that the plaintiff herself (Liability)
was actually aware of the fact and circumstances and ^"n ,^, ^, u-1982 (Contti,had orally agreed to the varied terns as alleged. 
Even in such a case, to protect their position, 
lawyers would normally follow it with a letter confirm­ 
ing the oral agreement or arrangement as would show

O the consistency. There was however no such letter. 
The defendants had been sending a number of letters 
to CKB telling them about why they were holding back 
the title deeds, but not one word was said to the 
Bank about the supposed new agreement, to show their 
bonafide and to put the Bank at ease by giving them 
the right picture.

It was suggested that the deceased could act 
on his own without getting his wife's consent because 
the deceased told the 2nd. defendant the land was his

20 tut was in his wife's name. But if this was true then 
it was surprisingly pointed out that the land was not 
in the deceased's name. There was nothing to show that 
the deceased was subject to any restriction as to 
owning property, and to put it in his own name. In 
fact the property earlier (and this was not denied by 
the defendant) was in the deceased's name before it 
was transferred to H.L. Tan and subsequently retrans- 
ferred into the plaintiff's name. If the property

...637-
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was the deceased's, then anyone would expect that on 
the retransfer it would be restored to the deceased; 
on the contrary it was retransferred to the plaintiff. 
This was very unlike a property which was said to be 
the deceased's but in his wife's name.

It seems to me to be rather strange also that 
the defendant did not confirm with the plaintiff her­ 
self whether it was true in fact that the property was 
the deceased's, and that he could act as he pleased, 
in which case we would expect that they would advise 
her, if only in order to protect their own interest, 
to confer a power of attorney on the deceased. Or, 
the deceased himself, should be asked to produce a 
power of attorney or authority from the plaintiff to 
the effect that the deceased was the beneficial 
owner and that he was empowered to deal with the land. 
The defendant must explain why these steps were not 
taken which I think were the least to be expected 
from lawyers acting honestly especially since the 
defendants themselves had felt it necessary to caveat 
the land at some stage or another in order they said 
to protect their interest. Because it seems rather 
inconceivable to me that any right thinking lawyer 
would seriously embark to purchase a land, let alone 
for himself, from another without first ascertaining 
from the registered proprietor whether the person had 
the authority to act on her behalf knowing he might 
find himself later after sitting pretty on it served

...6V-
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with a nice writ for eviction or damages by the regis- In the High
Court_____ 

tered proprietor as the 3rd. defendant himself as the —————————
No. 35 

supposed registered proprietor had effected on the Judgment of

plaintiff in this case. There was no reason for the Hazak J.
(Liability) 

plaintiff to lie that the land was hers as well as the 17th July
1982 husband's but it was put in her name because she said ,„ t ,j\

she had furnished the greater part of the purchase 

price. The defendant could not find her at fault in 

the manner in which she had acquired the means to re-

•JQ purchase the land. She said that she sold her

jewelleries and she borrowed from her sisters for the 

means to repurchase. I think I may be justified in 

saying that our huusewives are no more contented now­ 

adays with depending solely on their husbands for all 

and sundries, especially if she has children to look 

after. It may be a matter of self pride or a question 

of necessity; but it is no more unlike them to acquire 

property of their own on their own initiative or saving. 

Next, the deceased had purportedly said that he wished

20 to keep his account open at the CKB after he was told

of the variance. But this assertion is so absurd as
plaintiff or Devan 

it is inconceivable because what cause has the _/ to

do so, if as the defendant said the 1st. defendant 

nevertheless was willing to pay the difference between 

the amount in P.30 and the amount they said was found 

at HKB and the 1st. defendant had not minded P.W.(2) 

exceeding the limit of $120,OOO/-, and she had not
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committed a breach of contract nor was alleged to 
have committed one. But nevertheless we are told 
that on keeping her account open the plaintiff had 
to incur additional interest liability at the Bank 
which at one time was to the tune of 830,OOO/- or 
more, at the rate of 33<V- or 34-0/- per day up to 
$1,000/- per month and she had also agreed to pay 
compensation to stay on her land. Uho had to bear 
all this great financial burden according to the 
defendants because the deceased was looking for 10 
buyers, despite-the fact that according to them they 
had bought the land. Surely, the defendant or plain­ 
tiff was not going to be so naive and indifferent that 
they would not turn to the defendant and said to the 
effect, "You have bought the land, it's your duty to 
pay the interest." In fact, it is also very odd 
besides to hear the defendant saying that the reason 
why they told the Bank they were about to discharge the 
charge was because the deceased told then there were 
buyers, when at the same time the deceased was seen 20 
creating an additional charge to secure his debt. 
(See P.81, 82, 83). That was very contradictory in 
terms, so contradictory that the idea of the buyer 
could not possibly exist. If there was a buyer why 
must she create a further charge? In- fact it is very 
peculiar indeed that the defendant should have 
allowed the plaintiff to charge the property at all, 
since it had ceased to be,- hers. The defendant said
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that was the arrangement. But how could there be such In the High
Court____an arrangement, when he-did not even know that the —~—'——' ""
No. 35 plaintiff was going to create the 4th. Charge in the Judgment of

first place since he admitted that was the first time Razak J.
(Liability) he had sight of P.81, 82, 83 (Pull texts in Appendices V?th July

attached) i.e. in Court which mention about creating 
the 4-th. Charge and the first time he knew about the 
4th. Charge was, he agreed, in February 1975- And 
although he denies it, it was clearly because he filed 

10 his caveat on that date (Page 209). He said the

deceased told him there were buyers when there was not 
a single piece of evidence to support that fact and yet 
letters were written by the Bank (See P.32, 34, 38, 39 - 
Full texts in Appendices) for a period of 6 months ask­ 
ing the defendant when to pay up and discharge the charge. 
Anyone in the defendant's shoes would have written to 
the Bank to say that a buyer- was forthcoming because 
the deceased told them so. But none of the letters 
(See P.33, 35, 36, 40 - Full texts in Appendices) 
gave the slightest indication that there was a buyer. 
All they said was "We are in the process of discharg­ 
ing the charge" although according to then whenever 
they wrote to the Bank saying "We are preparing the 
discharge" it was because the deceased had indicated 
he had buyers - (Page 207). But suddenly P.4J the 
letter to the Bank from them emerged, and the defen­ 
dant now told the whole world there was a buyer and 
the person happened to be they themselves. P.43 is

...677-
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of great importance. It says as follows:-

GUPFIAH & BINGE TEL: 2254 No.20, Jalan Ah Fook
Johore .Bahru, 
West Malaysia.

2nd. February, 1975.
K/s Chung Khiaw .Bank Ltd., 
No.4, Kulai Besar, 
Kulai, 
Johor.

Dear Sirs,

Re: Mr. K.V. Devan - Legal Charge on CT 13817 Lot 6025 Mukim of Senai-Kulai in the name of Mdn. Tara Rajaratnam (f).

We act for Mr. Suppiah to whom the owner of the
/

above land Tara Rajaratnam had sold the property subject 
to the three charges namely:- Presentation No.3060/67, 
Charge 3K.126 Folio 72 (2) Presentation No.4686/67 
Charge 3K 127 Folio 89 and (3) Presentation No.5731/ 
72 Charge Bk. 10 Folio 97 made by the said Tara 
Rajaratnam in your favour.

We would therefore appreciate it very much if 
you could be good enough to send us the documents 
returned to you under our letter to you dated the 
30th of January 1975 in order to prepare the necessary 
transfer and have it registered. We undertake to 
return the said documents to you.

10

20
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Our Mr. Suppiah is also making arrange­ 

ments to raise a loan to pay off the amount 

due to you on the said three charges and 

interest and if he is successful in raising 

the said loan then we would send you all 

monies due to you under the said three 

charges and the Draft Discharge of Charge for 

your approval and execution in due course.

Yours faithfully,

Sgd.

c.c.

fir. K.V. Devan, 
No.681 Main Road, 
Kulai Besar, 
Kulai.

In the High 
Court____

No. 35 
Judgment of 
Razak J. 
(Liability) 
17th July 
1982 (Cont'd)

But this is to be noted - if there was a buyer before, 

surely the defendant would have mentioned it before 

they wrote P.A-3 as he had done in P. 4-3. In fact 

earlier in P. 4-0 there was a real need to mention about 

20 tne buyer, because in that letter they wrote to the 

Bank, saying that they had written to the defendant, 

asking when they (the plaintiff) were going to dis­ 

charge their liability. But still no mention was 

made of any buyer. P. 40 says:

. . .697-
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TEL: 225* No.20, Jalan Ah Fook, 
Johore Bahru, 
West Malaysia.

29th. Dec., 1974.

11/s. Chung Khiaw Bank Ltd., 
No.*, Kulai Besar, 
Kulai, 
Johor.

Dear Sirs,

Re: Mr. K.V. Devan - Legal Charge on CT 13817 
Lot 6025 Mukim of Senai-Kulai in the name 

_ of Mdm.JTara Rajaratnam.

We thank you for your letter dated 26th. 

December, 197* and we are very sorry for the delay in 

settling the matter.

We have, howeve_r, written to our client to give 

us instructions whether they would pay the balance due 

to you on the charge and if we did not hear from them 
we will return all the title deeds within the next 

10 days.

lours faithfully, 

Sgd.

10

20

c.c. to 

Mr. Devan.

Please let us know the position on this matter.

...70/-
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Nor has that letter mentioned in P.40 allegedly In the High
Court____written to the deceased produced. I can only iqfer
No. 35 "-that the letter was never sent or there was no buyer judgment iof

because the production of that letter would have (f^+i-i't ")
been highly prejudicial to the defendant. But I am 17th July

1982 (Cont'd) sure any lawyer with any sense of propriety would
be concern to let the Bank know, if in fact there was 
a buyer, the real reason why they were holding back 
the deeds in view of the undertaking they gave in 
P.27, because their bonafide might be questioned by 
the Bank, sometime or another. It will be noted that 
the letter P.40 was also copied to the deceased 
supposedly reminding him about payment, but again 
there was no mention of any buyer. It is seen 
therefore that there was actually no buyer and the 
only reason why the defendant had refrained from 
paying the Bank was clearly because they wanted 
while they held the title deeds to delay the payment 
until such time as they chose to pay. But this 
situation was changed because after persistent 
insistence from the Bank they had to return the 
title deeds, which they did in P.42. 3ut two days 
"later in P.4J they asked for its return and if we 
follow the defendants reasons for writing their 
letters it was I suppose again because there was a 
buyer, but they had to say they had bought the 
property this time as this was obviously the only way,

...71/-
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they could compel the Bank to return them as P.2? 

would bear testimony. One will at once notice from 

P.A-3 that the defendant is telling the Bank that 

they are the owners subject only to the charges, 

which the Bank already knew. Which means that they 

were representing to the Bank that they were the 

absolute and unqualified owner. It at once becomes 

evident that P.4-3 itself is a fraud and this time 

the victim was the Bank, because if we follow the 

defendants contention they aaiA. their sale was still, 

despite what happened after the 30th. March, subject 

to P.30 which required them to pay both the CKB and 

the HKB but P.4-3 however says they had to pay CKB' 

only. P.30 also says that they had to pay the CKB 

!>103,000/- which they knew had to be done on the out­ 

side within a week, which they had not done. Thus, 

in saying in P.4-3 that they had boupht the property 

subject only to the 3 charges, they had fraudulently 

said they had bought when they had not and also they had 

not disclosed the fact also that they were bound by the 

terms of P.30 and had not satisfied them, but never­ 

theless they maintained their disguise in P.4-6, 48, 

50, 54-, 55 (Full texts in Appendices) until the 

deed was released and using the undated transfer in 

their possession effected the registration of the 

title in their name while at the same time they kept 

matters in confidence by not sending the plaintiff 

the aforesaid letters. All this was evidently done

10
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in order to get the title deeds. That would however In the High

Court____ be fraud. But if the defendants had such audacity to '
No. 35deceive the Bank, despite all the lawyers at its Judgment of

disposal, can it be doubted that the plaintiff, as Razak J., (Liability)the subject of their deception, was just a small fry 17th July
1982 (Cont'd)to them? But like the deceased, evidently no report

was made by the bank of this incident to the Police. 
May be the Bank was afraid, considering the defendants 
high social position. Or, may be, acting quite irres-

n ponsibly, they could not care less what happened 
because they were not directly affected. But it 
seems to me that a clear case of cheating would appear 
to have been committed against the Bank. Unless of 
course, the Bank new what was afoot and was a party 
to the fraud and an agent in passing the title to the 
defendant, which then would merely make out, even 
more so the plaintiff's allegation against them. 
I think I need only to remind myself of the principle 
which says that a representer must not merely abstain

2Q from positive falsehood, he must knowingly or willingly 
emit anything which is required to render completely 
true that which without it is not completely true. 
A statement which emits such matters is a lie in one
of its most dangerous ard insidious form. (Halsbury's• Vol. 26, Para 1563). Three things have emerged from
the disclosures made in P.4-3, that firstly, there was 
no buyer before the date. Secondly that there could
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not have been any variation cf P.JO, and the alleged 

promise by the deceased to reduce the overdraf
t to 

$92,000/- because otherwise the defendants wo
uld have 

disclosed them in P.43 itself, since they woul
d 

certainly not like to be told later by the Ban
k and 

not get their title deeds, simply because they had 

to pay 3116,OOO/- which was the amount due at the date 

of P.4-3 (See P. 39 in Appendix) instead of i$92
,000/-. 

The alleged promise by the deceased to reduce 
the 

overdraft to 1>92,000/- was clearly false becau
se if the 

2nd. defendant says in P.^3 that he had bought
 the 

property and that he, instead of the deceased was find­ 

ing the loan to pay off the debt, then how cou
ld he also 

at same time be saying _earlier that the deceas
ed himself 

was going to pay the debt instead by reducing 
the over­ 

draft to 392,OOO/-. But apparently both the statements 

were false and a lie because the 2nd. defendan
t admitted 

it was not true even that he was j?oing to raise a loan. 

Hence the alleged agreement by the deceased to
 reduce 

the overdraft to $J92,000/- could not be true. 
It 

follows the allegation that the deceased told 
the 

defendants that he and his wife could not find
 a buyer 

and did not have the neans to repurchase the p
roperty 

themselves cannot also be true since the alleg
ed 

agreement to reduce to 392,OOO/- came about be
cause 

the plaintiff allegedly could not buy the prop
erty. 

P.30 obviously had never been varied. - All these 

allegations of the plaintiff were nevertheless
 made

...TV-
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because the defendants had never fulfilled its terms In the High
Court ______

and had never intended to, and the "592, OOO/- they —————————
No. 35

paid was without regard to P.$0 but purely in order Judgment of
But

to get the title deeds./ I think it soon became pretty ff .\".t' ^
2nd. ~ (Liability)

obvious to the/defendant in the course of the trial 17th July
wel1 1982 (Cont'd) 

that his bogus "buyer" story was not selling/because,

when F.U.(5), the officer from CKB gave evidence he 

seized the opportunity, to say that the deceased wanted 

to keep the account open in anticipation of the shares

*Q going up. But it was plain this was an afterthought 

because it had not been mentioned anywhere before. 

It was not pleaded as the "buyer" excuse was pleaded, 

but since, the "buyer" was pleaded as a defence, we would 

expect this would too have been pleaded. ~'->\it the new 

excuse was even more self-effacing, because if the 

deceased was keeping the account open in anticipation 

of the shares going up, he cjDuld hardly also be anxiously 

wanting to sell the land 2t the same time. But even 

then the "shares" theory was no more plausible. The

2'0 matter came about when D.W.(5) was asked why at one 

stage the plaintiff's account appeared to show the 

deceased was owing the Bank ;> 14-0,0007- and not 590,0007- 

as the Bank's account shown earlier stated '. He said 

that it was probably due to the shares bein<r part of the 

property charged, which was valued at about $30,000/-. 

It would appear after deducting, the amount would be about 

$92,0007- which was what was asked for by the Bank of the

...757-
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defendant for the purpose of discharging the cha
rge. 

In other words, the land could still have been d
is­ 

charged without discharging the shares and there
fore 

the defendant's contention that the plaintiff wa
nted 

to retain the shares in anticipation of the shar
es 

going up, could hardly be conceivable. It was also 

alleged that the plaintiff had agreed to pay com
pen­ 

sation to stay on her land. But that would be saying 

that she had agreed to pay, although she was not 

obliged to. Because it must necessarily follow if 

P.31 says that the defendant was not to sell the
 land 

for one year, then in the absence of any clause 
regard­ 

ing vacant possession,that the plaintiff would s
till 

be allowed to continue- to stay on the land. In any 

event, it would be extremely harsh and unjust if not 

ridiculous that she should in theory be asked to
 

vacate even before the defendants had paid one c
ent of 

the #220,OOO/-. Which person in this world would 

agree to such a tern? Anyway, there was not a scrap 

of evidence by the defendants that she had agree
d to 

it. How absurd this assertion is can be seen from th
e 

answer given by the 2nd. defendant, himself. He said 

that she would have to vacate only if she had pa
id the 

3220,OOO/-. He was asked "It follows if you do not 

pay the 8220,0007- she does not have to vacate?"
. 

Answer; "Yes, I agree". But when it was put to him 

"that the plaintiff and her family were entitled
 to

10

20
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stay on the property at least until you paid the In the High
Court____

$220,000/-", his answer was "I disagree". But in the ————————~
No. 35

light of the earlier answer, the letter's reply was Judgment of

clearly meaningless. The allegation is in fact false Bazak J.
(Liability)

as one will observe. In the Sessions court action: 17th July 

No. 14-6/76 for eviction (P.109 - See Appendix), the 

3rd. defendant in their statement of claio at para 

(2) said "The first defendant who is the wife of the 

2nd. defendant was the owner of same until she sold 

10 same sometime in July 1975. Both the defendants

after the said Gale continued to remain and occupy 

the said land and premises free from any rent". 

But the point is if the occupation was free, how could 

the defendants say the plaintiff had agreed to pay 

compensation. They said there was a difference

between a rent and compensation, but how could there
one 

be/^Lf they also admitted that the compensation was

also in respect of occupation of the premises and 

nothing else (Page 237). In any event, if there was 

20 a difference, anyone would expect them to mention it 

in the said Para (3).

There was an attempt by Counsel for the 

3rd. defendant to say that there is a great deal of 

consistency in the defendant's case in saying that 

there was a variation of the agreement because the 

G92,000/- is actually the marking after the deduction 

of 311,OOO/- from the v>103,000/-, to be paid to the

...777-
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CKB under P.30, the 511,OOO/- being the amount of 

the overpayment which the 1st defendant had to make

to the HKB. But that only prompts me to say this:
i

Why then did the 1st. and 2nd. defendants not come
I

out and say so, in the witness box? Why have they 

to hide behind the back of Counsel for the 5rd. 

defendant's submission which is not evidence. What 

were they afraid of? After all, he was only defend­ 

ing from the side, effect of their own initial ill- 

doing. Perhaps they were afraid that if they stood 

up in the box they might be strenously attacked and 

may be groping for an answer, as they had clearly dis­ 

played from tine to time in the course of the trial. 

Their silence to me is merely a mute acceptance that 

Counsel's nrguement has no validity. Secondly, we 

have no evidence anywhere that Counsel's calculation as 

"to how the defendant and the deceased worked out 

the 392,000/-. Thirdly, the «92,000/- would only be 

the calculation based on the >105,000/-. It does 

not take into account the sum of '&6,000/- or so, which 

the defendant had to pay for the interest and the 

balance to be paid to the plaintiff which she says 

had not been* paid to her. Is Counsel saying that the 

deceased was prepared to forge the £6,000/- for 

nothing, that would be preposterous. Why should she? 

Counsel had not given the reason. Conveniently, of 

course the defendant says the $6,000/- has gone 

towards payment of the compensation for staying on

10

20
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the land. But, I have already dealt with this point In the High
Courtearlier, where the reason given by the defendant in —————————
No. 35charging compensation was shown to be a mockery of Judement of

his own sense of reasoning. And last but not least Razak J.
(Liability) 

the idea of the iJ92,000/- being agreed upon by the 17th July

deceased could hardly be true in the face of the 19o2
(Cont'd)

conclusion which I have come to and discussed in

connection with P.4-3 which is directly opposite the 

very idea of there beini? such an agreement.

^Q The defendant's intention to defraud the 

plaintiff was clearly evident by their deliberate 

act of transferring the land to them without first 

informing the plaintiff. The very fact that they were 

found contradicting as to the duty to inform only 

point to that guilty intention. The 1st. defendant 

said (Page 155) there was a duty to inform but it 

was the 2nd. defendant's responsibility not his. 

And he added also because Yeow & Chin represented her. 

But if there was a duty to inform, what difference

20 does it make whether she was represented by Yeow & Chin 

or not unless they had told Yeow & Chin to tell her on 

their behalf. There was no such evidence. But if 

they knew there was a duty but nevertheless refrained 

from informing her it simply meant that they were dis­ 

honestly disposing her of her property, which was 

plain fraud. In any event was Yeow & Chin representing 

the plaintiff at the material time? It does not appear

...797-
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to be so. Two letters P.49 and 52 were brought into 
focus by Counsel in highlighting this point. P.A-9 
reads as follows:-

ADVOCATES & SOLICITORS
16-3, 2ND FLOCH, 
JALAN STATIC-IT, 
JOHOK 3AHHU.

28th. June, 1975.

Ms. Suppiah &. Singh,
advocates & Solicitors,
Johore Bahru. 10

Dear Sirs,

Re: K.V. Devan - C.T. 1301?, Lot 6025, Hukim Senai- 
Kulai in the name of rid. Tara Rajaratnam.

Ve act for M/s Chung Khiaw Bank Limited, Kulai Branch 
and the registered owner of the above mentioned- 

property.

V/e are instructed that upon your payment to us 
Solicitors for our clients the sum of 3140,OOO/- within 
two weeks from the date hereof we undertake to discharge 
the charge from the Bank and forward the said title to 20 
you to enable you to prepare the transfer of the said 
property.

Kindly let us hear from you soon.

Yours faithfully, 

Sgd.

c.c. CK3 Kulai
Madam Tara. ...80/-
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P. 52 reads as follows:- In the High
Court _______

YECW & CHIN 16-B, 2 ED FLOOR, 
ADVOCATES & SOLICITORS JALAN STATION, No. 35

JOHOR BAJffiU. Judgment of
Cur Ref : YHC/UHK/0869/72 lst Julv iq7 c: Razak J. 
Your Ref: ( 26) F. 10/74. kjp isr duly ' iy/?> (Liability)

1?th July
Messrs. Ouppiah & Singh, 1982 (Cont'd)
Advocates &, Solicitors; 
Jchore Bahru.

10 Dear Sirs,

Re: K.V. Devan - C.T. 13917, Lot 6025, Mukim Senai- 
_Kulai in the name of_Iid. Tara Ra^aratnam _

V/e thank you for your letter of the 29th. 

ultimo and the contents therein noted.

Further to the telephone conversation between 

your Datuk Jagindar Singh and our Mr. Yeow this morning 

on the subject we are instructed that our client will 

discharge the Charge on the above property and deliver 

the said title to you upon your payment to us as 

20 Solicitors the sun of 392,000.00.

We hope to hear from you soon.

Yours faithfully,

RECLIVED
D-.TE 1 JUL 1975 
TIME 2.4-0 p.m.

...81/-
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The 1st. defendant said (Page 155) that in 

P.4-9 and P.52 (Pull texts in Appendices) Yeow & 

Chin was clearly representing the plaintiff. P.52 

is really, as can be seen an explanation of P.4-9- But 

one thing will strike one as being quite evident, that 

in P.4-9 the legal firm is using the word "clients" in 

the plural as clearly referring to both the Bank and 

the registered proprietor, whereas in P.52, it refers 

to the word "client" in the singular. It is plain 

that "our clients" in P.52, the solicitors were refer­ 

ring to the Bank as having asked for their 892,OOO/- 

and not the registered proprietor, so when they spoke 

of "our clients" in P.4-9, asking for the 314-0,000/-' 

they must be referring, to the Bank only. This 

conclusion must be true because the 1st. defendant 

himself conceded that where solicitors are acting for 

a bank in the discharge of a charge, the normal 

practice is that they would also be acting for the 

owners of the property for the purposes of the dis­ 

charge only, (Page 155) but he added that in these 

circumstances they would only be asking for the 

money actually due to the Bank. My only comment on 

the last bit of the defendant's answer is that I 

cannot agree with him acre that that is what the Bank 

normally does. But his answer speaks for itself also 

that the Yeow & Chin at all relevant times were not 

acting for the plaintiff. If they did it was only 

for the purpose of the discharge. The plaintiff

10

20
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was asked by the defendant to sign several documents In. the High
without _

at the house on the 50th. ,/explaining the contents Oo.urt_____

of each document. The transfer shows the considera- * •^
Judgment of 

tion of 5i220,000/- to have been paid and acknowledged Razak J.

as having been received, but not one cent of that sum „„., . ,17th July
had in fact been received. But the document reads 1982 (ContM) 

as if she had received. Anyone would have expected 

that the sum would be paid almost immediately, other­ 

wise why would she be stupid enough to sign the form-,
trusted 

10 she had/the 2nd. defendant to do the needful, but he

flouted it instead. The 1st. defendant's act of
was 

attestation on the form/also indicative of fraud.

He was supposed to have attested the plaintiff's signa­ 

ture in his presence on the 5th. of July but which 

never happened, to everyone's knowledge. He could 

easily have come back for her signature after they

have paid the money, which obviously they would not
to ruin 

do without bringing downAhe house of evil which

they were steadily building. Their method of doing 

20 things was so baffling that evidently evenSyed

Othman J (as he then was) in the 3rd. defendant's appli­ 

cation for removal of the plaintiff's caveat was mis­ 

led. For one thing the learned trial Judge thought 

as I would have expected him to, that the 3rd. defen­ 

dant was a bonafide purchaser for value because he
(Judgment) 

said at Page 8 (P.115)/"unless there is cogent evidence

I would presume the applicant is a bonafide purchaser, 

for value." But of course the cogent evidence was

...837-
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not forthcoming from the 3rd. defendant at least not 
until the thought of beinp badgered in this very 
court had loomed before him. Second, the learned 
trial Judge also had been completely misled in 
thinking that the money had in fact been paid because 
at Page 6 he said "The indications in the transfer 
document are that performance must have been 
completed by Dato Suppiah as tho material parts in 
para (a) and (b) in the consideration of sale read 
''....... in consideration of ...... P.Guppiah paying".
As we knew it the money had never been paid at or 
before the 30th. March and the contract had never 
been performed in accordance with the agreement. 
Nevertheless the 2nd., defendant had urged that the 
one year should date from the 30th. March and not 
from the date of registration of the transfer. And 
in doing so he naturally did not hesitate to say 
that Syed Othman J also had said so. 3ut would the 
learned trial Judge had said the same thing, if the 
facts just pointed out been made known to him. I 
am not very sure. I would be inclined to think he 
would have said otherwise. Such was the state of 
ambiguity the defendants have created in everyone's 
mind. But the use of ambiguous representation is 
indicative of fraud if the ambiguity was employed 
for the purpose of misleading the representee - 
(Halsbury Vol. 26 Para 1561). The contradictory

...8V-
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nature of the statutory declaration of the 2nd. In the
Court____

defendant (P.99) in support of his caveat also _No• y? -
speaks well of his demeanour. He mentions in para Judgment of

Razak J • ,- 2 therein (See Page 218) that by an agreement on the (Liability)

30th. March the plaintiff was to pay interest up to 1?th July
1982 (Cont'd) 

the date of actual transfer. It was naturally asked

(Page 218) why he had not mentioned the oral agree­ 

ment and had not reproduced P.30 to which he replied 

there was no necessity. But was not his omission

10 because there was no mention of interest in P.30 and 

P.30 indicates the 3220,OOO/- had been paid, whereas 

the statutory declaration said that it had not been 

paid and he ni^ht be in difficulty answering why he 

had not paid. The defendant finally admitted it was 

not true that he said the plaintiff had agreed to pay 

interest. But what credit then can the Court give 

to a solicitor who had no compunction to lie and 

perjure. It should be treated as wholly unworthy 

of credit, on this point alone. He said in the

2Q statutory declaration that under the agreement the

plaintiff "would" transfer the land to him; but that 

would be contrary to saying that the land had been 

sold outright to him. He was merely restating P.30, 

he said. But P.JO infact say the land had been trans­ 

ferred to him. Thus if he had not paid the money and 

the land had not been transfercd how could there be 

a sale. Apain if in fact he had sold the land to

...857-
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1st. defendant then why did he not say in P.99 that the 

1st. defendant paid HKB at his direction.

Since the provisions of P.30 and 31 were not 

finally renounced until the transfer was effected into 

the 2nd. defendant's name on the 5th. July, 1975- The 

events subsequent to the 30th. of March must, contrary 

to Counsel's arguenient, be part and parcel of P.30 

itself as they would show the state of mind of the 

defendant on that date (3.8(2) Evidence Act) as it was 

manifest that the defendant's modus operandi was to 

obtain the title deeds, ignore the memorandum, refrain 

from paying CKB and thus forcing the plaintiff to 

reduce the overdraft himself and when the opportune 

moment came for them to pay the Bank, discharge the 

charges and register the land in their name, while 

all the time the plaintiff v/as kept completely in the 

dark.

I shall now deal with the subject of 

Collusion. As can be seen I have referred to the 

defendant as a whole or singly, as the situation may 

arise. But it does not make any difference, that I 

have mentioned one and not the other since the alle­ 

gation is one of collusion to commit fraud. It will 

necessarily cover all the defendants except where 

it is otherwise stated or unless the circumstances 

will clearly indicate it refers only to the one and 

not the other or it refers only to the 1st. and 

2nd. defendants and not the 3rd. I think in this

10

20
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connection it is relevant to cite S.10 of the 

Evidence Act which says:

" Where there is reasonable ground to 

believe that two or raore persons have 

conspired together to commit an offence 

or an actionable wrong, anything said, 

done or written by any one of these 

persons, in reference to their common 

intention after the time when the inten­ 

tion was first entertained by any one of 

them, is a relevant fact as against each 

of the persons believed to be so conspi­ 

ring, as v;ell for the purpose of proving 

the existence of the conspiracy as for 

the purpose of showing that any such 

person was a party to it."

In the High 
Court____
No. 35
Judgment of 
Razak J. 
(Liability) 
1?th July 
1982 (Cont'd)

20

The act of colluding is in effect the act 

of conspiring with one another to commit an actionable 

wrong. The nature of the evidence which implicates 

the parties concerned would of course vary from one 

to the other.

I shall deal with the 3rd. defendant's 

evidence in due course. I think as far as the 2nd. 

defendant is concerned the evidence that had been 

adduced affected him directly. The oral represen­ 

tations to the plaintiff on the 30th. March, the

...877-
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preparation of P. 30 and the inclusion of 31, and the 

letters to the ,3ank and the Collector of Land 

Revenue, the registration of the title deeds, were 
evidently positive acts of the 2nd. defendant. 

The transfer was by him to the 3rd. defendant. It 
had been urged that the 1st. defendant was not 

involved, since he said nothing and did nothing and 

only cane into the picture on the 30th. March as an 
innocent bystander and coincidentally only to attest 

to the plaintiff's signature. All the rest it was 

urged were done by the 2nd. defendant and he had 

nothing to do with it. But I do not think the 1st. 

defendant could so simply absolve himself. His 

visit to the plaintiff on the 30th. was prompted by 

P.W.(2) being in difficulty with him in regard to his 
overdraft at the HKB. His firm had already written 

P.27 earlier to the Bank asking for the deeds with a 

view to charging it for an increased amount. lie had 
also a meeting with the deceased and the 2nd. defen­ 
dant from which P.30 was later prepared by his firm 

and later produced at the house, which was essentially 
to get over his and P.W.(2)'s problem. P.30 itself 
expressly requires that one of the payment under it 

be made to him. Whatever the reasons may be for which 
the parties met on the 30th., one thing is thus 

clear, the 1st. defendant was directly interested in 

the outcome of the meeting on that day because whether

10
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the transfer was a purchase by the 2nd.
 defendant n

Court

or merely piven as a security it directly or in- 
M -jxo. 35

directly affect his commitment to ;IKB. He was Judgment of
Razak J,

therefore far from bein^ just as uninterested party (-,. u .-,.. \ 

He was, as I said, the principal ?nd the 2nd. defe
ndant his VW-aoility; 

as he claimed to be./ Whatever represe
ntations nominee. 17th July

1982 

were made by the 2nd. defendant in eff
ect were direct (Cont'd)

representations made by him also becaus
e in ray 

humble view, he was for the reasons gi
ven an inalien-

1Q able part of that representation.

In any event the 1st. defendant cannot deny 

that if the property was bought by him
 either initial­ 

ly or subsequently from the 2nd. defend
ant, he cannot 

hold it without being tainted by t'ie fraud committed 

against it by the latter. In this respect I need 

only cite what the Privy Council said 
in Assets v 

I-teichi (1905 A.G. Page 210) that "Frau
d by persons 

from whon he claims does not affect hi
a unless know­ 

ledge of it is brought home to him or his agents. "

20 The 1st. defendant cannot extricate hi
mself from the 

fact that he was present at the meetin
g or the 30th. 

March. He heard what were said by the 2nd. def
endant, 

what representations were made. He saw what took 

place and what did not take place. If the 2nd. 

defendant had falsely represented to t
he plaintiff 

the facts then since he knev; that they
 were false and 

chosr to remain silont instead then he 
must bo guilty 

of fraud too. The very fact that the land was
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acquired by him but surreptitiously kept with the 

3rd. defendant is enough to show his participation 

in the fraud, le said this was done to enable it 

to be sub-divided and converted, it being more 

expedient since he did not enjoy good relationship 

with the authorities. But the letter written by 

his firm to the Collector of Land Revenue Johor 

3ab.ru seemed to say otherwise. The letter P.100 

reads as follows:-

3UPPIAH & GINGH 
ADVOCATES & SOLICITORS

Ref.No. JS/KT/11 No.20, Jln. Ah Fook, 
Ref. No.PT.19/76. Johore Bahru,

West Malaysia.
Tel.22254.

Date: ?lst. Jan. 1977-

Pemungut Hasil Tanah, 
Kerajaan Johore, 
JOHORZ BAHRU.

Dear Sir,

Serahbalik dan Kurnia Semula 2anah Lot 6025 (C.T.13817) 
Mukin Senai/Kulaij_ Johor_kerana Rancangan Peruraahan^.__

10

20

We act for Ilr. Arul Chandran who is the owner of the 
above land. Cur client understands that his application 
for sub-division of the above land has already been appro­ 
ved by the State Government subject to certain conditions. 
He instructs us to inform you that he accepts all the 
conditions the Government has imposed on the land for 
purposes of sub-division and will abide by all the con­ 
ditions. He further instructs us to surrender the title 
deeds of the above land to you for purposes of surrender 
and realienation to be done by the Government. Title 
deed no. CT 1J817 Lot 6025 is hereby enclosed for your 
necessary action. Kindly acknowledge receipt of same.

Yours faithfully
.Sgd. 

Penparah Tanah dan Galian, Johore.
...90/-
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Fail tuan 9/76-55.
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It seems clear that he did, despite what he said, In the High

Courtenjoyed good relationship with the authorities -—————————
No. 35otherwise it does seem strange that he had con^1^ en't -ju/jjment of

ly expected the authorities to approve his sub- Razak J.
(Liability) division even before they had approved it. He said -jyth July

that the P.100 was written by his firm and not by 1 9°2 (Cont'd) 
the 2nd defendant and him and when they wrote they 
were acting in their personal capacity. He was 
naturally asked rather gleefully by Mr. Cashin whether 

10 the authorities had liked his firm but not him in his 
personal capacity, to which he said he did not know 
Pg.159). But if he did not know, it obviously meant 
that there was no truth in saying that he did not 
enjoy good relationship with the authorities and the 
property would have been registered in the 3rd. 
defendant's name only to hide it from the plaintiff 
having fraudulently obtained it from her. The Court 
must also draw the necessary inference against him 
frnra the letters written by his firm, although written 

2Q by the 2nd. defendant. He had not disassociated him­ 
self from these letters as would necessarily exclude 
him fron the effect to be piven to them. lie merely 
said that in sone of the letters that he did know 
them. But whether he knew or not, is a matter of 
assessing the evidence, although it is difficult 
to see how he would not know. 'His demeanour in 
respect of just one letter would prove otherwise. This

...91/-
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is in connection with P.33. The letter says:-

(363)F.10/7*.kjp. 
AC 146

W/s. Chung Khiaw Bank Ltd., 
No. 4, Kulai Besar, 
Kulai, 
Johore

13th June, 1974.

Dear Sirs,

re: Mr. K,V. Devan - A/C 14-6 - Legal 
Charge on C.T. 13817 Lot 6025 
Mukim of Senai - Kulai in the 
nar.e of Madam Tara Rajaratnan

We refer to your letter dated 10th 

June, 1974.

We are in the course of preparing the dis­ 

charge of the charges and we will send then to you 

for execution.

In the meantime please let us have parti­ 

culars of the person who has powers to execute the 

discharges and also a statement showing the amount 

due including interest as at the 30th of this month.

10

20

Yours faithfully,

Ggd.
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He was asked whether he knew about P. 33. He said In the High
Courthe did not know, yet P. 33 was written in reply to ' —— ——— : ———
No. 35

CKB 's query in P. 32 asking when they were going to j^gnent of

discharge the charge as the defendant on behalf of Razak J.
(Liability) 

the deceased and the plaintiff had indicated that 17th July

they would do so in P. 2?. In my judgment that since1 ^° 2 (Cont'd) 

he said he knew about P. 27 and 28 that he would also 

know about P. 33 which was merely pursuance to his 

letter in P. 27. He had evaded the issue because 

10 evidently he would, although he knew, rather leave them 

to the 2nd. defendant to answer. If he knew about

P. 33, he uust also have known about all the other
must 

letters. Infact he/be deemed to know. It would be

a very dangerous precedent indeed if the Court is to 

say that Counsels are not bound by their own words 

as expressed in their firm's letters when their letters 

are the very means by whicli they act and conduct them­ 

selves in relation to the public, in particular their 

client. 1'or the Court not to act strictly and firmly 

20 in this matter would necessarily incur the piiblic in 

suffering a loss without a remedy and nay uncompromi­ 

singly placed them in a situation of great jeorpady. 

A lawyer cannot be heard to say that he has left his 

firm in the handr. of others who has miserably 

defaulted, or failed. He must equally suffer that 

default or failure otherwise he will be lending his 

name only to commit wrong. The choice is his to throw 

up his brief and his firm or to accept the consequence

...937-
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of being a part of one. The necessary assumption is there­ 

fore that the letters were known to him and it was
advert to 

upon him if necessary toAhem in the agreed bundle to

say that he had no knowledge of them, of which he had

not done. I have discussed on the significance of
was, it 

these letters earlier, where my analysis then/would not

carry the defendant's assertion any further than what I 

had said that there were no buyers for the land and were 

merely sent from time to time because CK3 was anxious to 

know why the defendant were keeping the title deeds and 

r-s promised net discharging the charge. The 1st. defen­ 

dant cannot excuse himself particularly from F.^3 and 

the false representation made therein by his firm. In 

saying at the outseft that "Wo act for one Mr. Suppiah 

...." he had categorically associated himself with its 

contents.

I shall now deal with the 3rd. defendant's 

case. I have set out the facts bearing on his case 

earlier and I do not propose to repeat them. As I have 

said earlier the 3rd. defendant can exonerate himself 

only by statinp that he was a bonafide purchaser for 

value of the land. This is the defence afforded to 

him under S.3^0 of the National Land Code, which gives 

him the immunity of title, by virtue of beinp; such. 

The arguement that the plaintiff must in theory be 

able to set aside the land in his hands first apply 

here also. The stand taken by the 3rd. defendant

....9V-
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initially was that he was a bonafide purchaser for In the High
Court____

value. This must necessarily to be construed from —————————
No. 35

his defence at the tine when the trial began. Para 12 j^gnent of

of the statement of claim says that the transfer of ?Jj5>iiit ) 

the property into the name of the 2nd. defendant and 17th July
1982 (Cont'd)

later into the nane of the 3rd. defendant were pro­ 

cured and effected fraudulently by all the 3 

defendants. Particulars of fraud, of the. 3rd_._.defendant

Colludingwith the 1st. and 2nd. defen- 

10 dants and causing the said property

tobe registered into his name,

Para (d) (iii) with knowledge that

he was not a bonafide purchaser of

the said property for value and

(iv) with knowledge that he was

accepting the transfer of the said

property into his name only as the

nominee or agent of the first and

second defendants, and only for the 

2Q purpose^ of posinp and projecting

hinself an a bonafide purchaser for

value so as to attempt to defeat the

plaintiff's right to redeem and re­ 

cover the r-aid property.

In his defence in para 22 the defendant

says the defendants repeat para 3 and 9

above and deny each and every allegation

...957-
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In the High contained in para 12 of the statement 

————————— of claim: including the allegation of

TJX. * fraud and the defendant put the plain- 
Judgment of ———————————•————*•—————c———

Razak J. tiff to strict proof thereof.(Liability) ——————— ——— — "—————-

17th July ^ne d-611 ^ 3! that he was not a bonafide

/ x purchaser, simply means that he was a bonafide purcha- 
(Cont'd)

ser, and it would have been a good a defence as any

and if the 3rd. defendant could prove it, then there

would be no case against him. But that was not to be.

On the 7th. day of the trial as related earlier he made -JQ

a dramatic round about turn. He asked, and with no

objection from all sides was allowed to amend his

defence, to say that now instead that he was in fact/

the nominee of the 1st. defendant and was holding the 

property on trust for him. So, we got a situation 

where after disguising his true identity through, the 

Courts from the lowest up to the highest, through 

Rodyk & Davidson, his own partners, the Law Society 

and the Collector of Land Revenue, and half way through 

this Court he now says he was a pure simple lamb who 

knew nothing and heard nothing and because his friend 

the 1st. defendant told him he wanted to use his name 

for the purpose of applying for conversation or sub­ 

division of the property, so he accepted, just as a 

pure andsimplo lamb would. But that was all very 

nice and sweet to say after all the damage that had hap­ 

pened to the plaintiff in particular and the Courts in
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general. But is he really now saying he is at last In tlle
Courta lamb not a wolf under the lamb's wool. To me ' ,cNo. 35that he is not a lamb but a fraud. He is a most Judgment of
Razak J.vicious and dangerous fraud, because he now says (Liability)

he wants to come up with his true colours, since 17th July
1982 (Cont'd) the one that he wore earlier was false and fictitious;

but the danger is that the Court does not know whether 
he is not also a Chameleon changing his colour as 
suits him, otherwise it's hard to explain why he also

--. said that he wears the colour that the 1st. defendant
wears legally, which means that if the 1st. defendant's 
later was found out to be wearing an illegal colour 
he would abandon him and goes back to the colour that 
he chooses to wear and say I never intended to wear 
the 1st. defendant's colour in the 1st. place. 
But of course the 1st. defendant had no other 
colour to change to, like .him. He had only one 
colour. If infact he is thet simpleton of a trustee 
then why has he lied all these years that he was a

2Q bonafide purchaser, and not said it before? He said 
he had never stated or asserted at anytime that he 
was a bonafide purchaser for value ("Page 257) almost 
saying he would seal his fate on proof that he had
said it. But is not the assertion made by him in© 
this very case in his pleading, as just pointed out,
not such an assertion? Was not his plea at the 
Sessions Court that he was a registered

V?9.
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(See Statement of claim), 

owner not such an assertion? (P.109)./ Because how

would anyone become a registered owner, properly and 

legally constituted, save of course, it was for love 

and affection, without having beon first a bonafide 

purchaser for value. It is plainly implicit in being 

a registered owner. That is the way everybody knows 

it, and it is the only way it has to be done, other­ 

wise the whole system of land registration and 

administration will become a mockery and a farce, and 

the subject of deception and ridicule by people as 

the 3rd. defendant. It will in fact be put to a stand­ 

still. He says he can register himself as the owner 

and lay hidden behind it as a trustee but that would 

defeat the very purpose of Section 3^0 of the National 

Land Code; how are the Courts in this country, let alone 

the Collectors, going to protect the interest of the 

genuine registered proprietor when an impostor like 

the 3rd. defendant can bandy the term about and find

shelter under it. It would uproot altogether, if
say 

I may/so, the whole object of what I consider is the

most important feature in land registration, that is 

to give the person on the register, as owner, the 

immunity of title which cannot be defeated except 

in the cases given in the exception mentioned under 

Section 340, unlike the English system of land tenure, 

purely by virtue of registration. If any Anil 

Chandran can come along and for some devilish scheme 

of his own which he keeps to himself, register himself

10
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as owner when he knows he is not, then there is no In the High
Court _______

point anymore in having the system of land registra- jjo . *fi ~~

tion. By a stroke of the pen the said Arul Chandran Judgment of
Razak J. 

has changed that because he says it could be done and (Liability)

he need not say anything since the burden is on the „„«., /^ ^ *. . ^'9o2 v.Cont a
plaintiff to prove that he is not a bonafide purchaser.

in so
But ha could not run away also from the fact that he 
doing he is also deceiving.

He cannot have it both ways.

But I have no doubt that with his wide experience of 

10 the law, the 3rd. defendant did not mean what he said 

but understandably he had to pretend he did not know, 

as long as he thought he could hoodwink everyone 

by the magic word "refip.stered owner" and "bonafide 

purchaser", because everyone knows it is not easy to 

dislodge a registered owner especially if a fraud had 

been executed with such subtlety by people who are 

least expected to comnit them.

But now that natters have surfaced he tries 

to say that he was not a ;.arty to the preparation of 

20 the pleadings at the Sessions Court, nor seen or been 

a party in the preparation cf any pleadings in any of 

the courts pertaining to this episode except the one 

prepared by rir. Ronald Khoo, as if saying he does not 

trust Ronr.ld Khoo but trusted the other Counsels; 

I wonder therefore vrtiy he had discharged Mr. Chin, 

caused himself to abscond for a day from this court, 

went high and low looking for Mr. Ronald Khoo to be 

his new Counsel instead. His change of stand meant

481.
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also that since the arrival of Mr. Ronald Khoo, he has 
suddently woken up to look at the pleadings and given 
his personal attention and approval, which he said he 
had not done before. But he has not told the cause for 
his sudden change of attitude. That is very important 
to me because in the absence of any cogent reason I 
would conclude that he would also have found it 
necessary to see and approve the other pleadings in the 
care of the 2nd. defendant in the Sessions Court right 
up to the Federal Court and the caveat proceedings 
before the High Court, unless of course he says the 
2nd. defendant and Mr. Chin possessed such vastly 
superior knowledge of the la'-: to Mr. Honald Khoo that 
he could even afford not to looic at the pleadings. 
But he has not said so." I am also incidentally somewhat 
advised by the agreed bundle that the defendant v;as at 
some stage to lead a Queen Counsel in some notable case in 
Singapore. Is he seriously saying therefore that 'some 
eminent Counsel in England was going to be persuaded by 
him to descend in Singapore to be led by him whose sense
of efficiency, preparation, general awareness and concern

and 
were such, unless he was lying/I feel certain he was,
that he was prepared to leave his own pleadings, that would
decide his own fate, entirely in the hands of others
however competent those others nay be. What would
I wonder be the fate then of others' pleadings left
in his supposedly safe hands, leave alone that of
that notable case in Singapore. Ke said he had to
give his stamp of approval to the suit being filed

...100/-
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against the plaintiff at the Sessions Court because In the High
Courtit had to be in his name, meaning that his name was """"" ••No. 35of nc consequence .and could be bandied about that JuSgwent of

it did not matter what happened to it. But if he -., ' \name and (Liability)
had any/reputation e?-tH*egi>ifcy at all surely his 17th July

1982 (Cont'd)name would be very much at stake at the Sessions
Court because if he lost, the whole of Singapore, 
let alone the legal fraternity, vrould descend upon 
him with accusing fingers pointing at his integrity 

*Q and honesty in acquiring it in the first place. They 
would wonder why n lawyer, who should know better, 
should lose a. case against a lady, who says she owns 
the land unless they say he had improperly acquired 
it from the start. Then of course tbey would 
exclain with horror and disgust that a lawyer like 
him could be so dishonest. 1C would be followed by 
his whole career and reputation being in jeorpady 
and not the least "his name being smeared .and put to 
sharie. Is he cay ing that under those circumstances 

2Q he would, nevertheless in an air of absolute abandon 
just l«ave things in tine 2nd. dt-f cndant ' c lap and 
ceased to look back. 1 think he is being plainly dis­ 
honest. 1 believe he would not only have looked at 
the pleadings, he would have left no stones unturned
to see that it gets through the scrutiny of the

he knows Courts, because whatever hnppcnecl/peoplc would, think,
t 

because he puts his nane doun as tht registered
truly 

proprietor, " that he was/ 1 lit. owner of the Iruid, and

...101/-
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since he wanted to be in dispraise, people would not 

know he was a great pretender. If he did not tread 

carefully therefore, the whole scandal would be 

exposed.

But the strange thing was, however, he 

adopted the pleadings in this suit sometime in June 

1981 when he first saw it although he said he had 

never seen his statement of claim at the Sessions 

Court and he had never said he was a bonafide 

purchaser for value although it does appear in 

evidence (Page 267) that he said he saw the statement 

of claim and the defence at the Session? Court. It 

does show how contradictory he can be. Th« reason" 

it seems why he says^he adoptfl this suit but not the 

other and has never seen it is because ir. the 

Sessions Court he positively said ho was a registered 

owner and by necessary implication a bonafide 

purchaser for value whereas in the other he did not 

although it does not seem to me to make any differ­ 

ence because the effect of denying in this suit to 

the allegation that you are not a bonafide purchaser 

for value implicitly means you are affirming the 

fact that you are. But needless to say, desperation 

can drive one to do things which one does not nor­ 

mally do and therefore he had urged that he was not 

at the Sessions Court on the 12th. of flay, 1976 

clearly avoiding being told he was present when his 

case was being heard although the record shov/ed that

...102/-

10

20



10

20

- 102 -
he was present. This was prorated by Mr. Najid, Counsel 
for the plaintiff having, on the record on the 30th. 
said that the defendant was present on the 12th. of 
May. But we are not concerned with what Mr. Majid 
said. We tax concerned with what Wre Court recorded. 
And the way the Court had recorded it showed that when 
he was absent as on the 30th. of May and the 24th. of 
June he would be recorded as being absent, but on the 
other occasions, the; court was silent. It must be 
assumed therefore that whon the Court does not record 
that he was absent it must bo intended to mean that he 
was present, otherwise there was no point in the
presiding officer recording only when the parties werejust absent. He mightAhus as well have not said it leaving
it to conjecture whether the parties were absent or not. 
An officer with so TO experience would normally have his 
nind drawn to whether the parties were absent because 
the question of striding off the action night arise and 
he would specifically record that fact. The presiding 
officer fror the 6th. till the 30th. May when this 
incident took place was Encik Ahmad Fairuz, the Senior 
President who is currently the. otate Logal Adviser, 
Johore. I cannot forsee why he would have recorded 
that the plaintiff was present, on the 12th. of May 
if in fact he was absent or for that matter on the 
6th. or'the 10th. where the President had been silent 
when likewise it nust be aesumcd the defendant v/as 
present. If therefore Mr. Majid had also said that

...103/-
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the 3rd. defendant was present on the 12th. of May he 
was merely echoing what the President himself had 
recorded. Nevertheless the defendant was not going to
be dismayed or discouraged. He was determined to defyhe
the record; ^/embarked on a journoy during the adjourn­ 
ment to see Mr. Majid and apparently Mr. Majid despite 
of what he- had said now says he was wrong. But why 
has he not called Mr. Majid to give evidence? Since 
all I have is the evidence of what Mr. Majid said on 
record and what the President recorded where between 
Mr. Majid and the record it is clear which one must 
prevail. Mr. Najid's absence meant that Majid had 
said what he said at the Sessions Court. The defendant 
said he checked with his Secretary's diary but the 
diary was never produced.' But more significant however 
is how was it that he had nevertheless made that long 
journey to K.L. to hear the plaintiff's appeal in this 
suit, if he had not nade that comparatively short 
journey to Johor Bahru just across the causeway to 
hear it also at the Sessions Court, unless he was lying. 
Because- whether it was at Johor Bahru or at Kuala 
Lumpur his fate was still in the balance and ho has to 
see it through at least because the thought of being 
scandalised would still hang over his head. In any 
event why must he be n.t the Court in Kuala Lumpur at 
all if he said he had left matters in the hands of 
his Counsel if not because he was interested in the 
fate of his case in the same way that he would be 
present in Court when his case was being tried in

...10V-
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Johore Bahru. He is certainly not going to say he In the High

Court went to K.L. just to see the plaintiff as he seemed

No. 35 to have said. Judgment of

The defendant said his conduct at the Law ^f^^-v+y) 
Society would show the consistency of his innocence. 17th July

1982 (Cont'd) But to me it has merely helped to disprove instead

that consistency, as the facts would bear out. In

the complaint (D29A) by S.K.Tan and P.W.4 Page 253
ts it was alleged that "The complainan/were aware that

_ Arul was not possessed of funds which would have

enabled tiim to buy for a price of tI220,000/- or to 

raise funds of t220,000/- and that he was a very 

close friend of both Suppiah and Jagindar and that 

it was most unlikely that he could be an actual 
purchaser from Suppiah" and his reply was "The 

complainants were not in a position to know of my 

financial standing and their speculation whether I 

was an actual purchaser was unfounded and malicious, 

to say the least". But if there was no reason to 

speculate that he was the actual purchaser then it 

simply means he must be the actual purchaser. The 

complaint says (Page 259) "It is known that Arul was 

a close friend of Suppinh and Jagindar and it becomes 

obvious that Suppiah and Jagindar needed to have a 

friend so that there could be a bonafide purchaser for 

value behind which any fraud which might later cone to 

light could be sheltered. Hence it became vitally 

necessary to have a further sale to such a bonafide 

purchaser for value and this was provided in the

..105/-
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person of Arul". And his reply was (Pg. 275) (P.29C) 
"I cannot comment on para 1 to 10 though in my view 
the critique is wholly unfounded and slanted". In 
other words he was in effect saying to the Law Society 
that he was a bonafide purchaser for value. The 
complaint says "It is practically unbelievable that 
such close friends would not enquire one of the other 
the reason why Suppiah should want to sell 26 days 
after he himself had bought the property and at 
exactly the same price. The complaints feel that 
it is hardly necessary to stress the host of obvious 
deductions which can be made from this transaction 
once the larger picture is seen. However in order ty> 
assist the Counsel the following are pointed out: 
'i'he defendant's reply was (Page 273)." With regard to 
para 11 the complainants belief are in my submission 
un-warranted and has no place in the complaint. In 
my submission no deductions can be rightly made in 
view of the complainants having got their facts wrong 
and in wanting to believe Madam Rajaratnam and Mr. 
Devan who are not even (so far as is known to me) the 
clients of either Mr. Cooma or Mr. S.K. Tan and who 
it would seen clear has contradicted herself in her 
several affidavits statutory declarations and other 
documents." In other words the defendant is saying 
there is nothing improper or unwarranted in the 2nd. 
defendant selling the property only 26 days after he 
himself had bought the property at the same price.

...106/-

10

20

1*88 .



- 106 -

That is certainly most extraordinary. In the High
Court____The complainant say (Page 25?) "M/s Hodyx ———————
No. 35L Davidson have themselves a very competent conveyan- Judgment of

cing department. Why did Anil not use his own firm?" *^ v,'l*t )
The defendant's answer was (Page 274) "I did not use 17th July

1982 (Cont'd) Rodyx &. Davidson as we do not have a branch" (or for
that matter a proper office in Malaya), and I was 
happy to use the firm M/s Suppiah & Singh. In fact 
i"i/s Suppiah &. Singh (and their predecessors) had been

^Q agents of Rodyx & Davidson as long as I have been with 
Rodyx & Davidson and moreover fiodyx and Davidson still 
use M/s Suppiah & oingh as their agent in Johor. I 
do not wish to consent whether Rodyx &. Davidson have 
a v.ry competent conveyancing department to deal with 
l«.nd transaction in Johor or the rest of Malaya as 
alleged in the complaint. As far as I am aware the 
firm doec not handle any land transactions in Malaya." 
But I do not aee why "if the defendant was in Singapore 
Rodyx & Davidson his own fir'i could not have conve-

2Q niently handled the conveyancing in Singapore. There 
appears to be nothing to prevent it. Query No. 2 was, 
"why did Arul not view the property?" ^nd his answer 
was (Page 2?4) "I do not know how they have come to 
the conclusion that I did not view the property". 
But, to me if in fact he had viewed the property all 
he had to say was "I viewed the property". 
That he did not say so simply neant that he did not 
view it. Query No. 3 - "Why did he not enquire of
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Suppiah why the consideration should be the same even 
though 26 days earlier Suppiah had paid stamp fees 
of :»3,400/-. His answer was (Page 274) "This is a 
matter entirely for Dato Suppiah, that is, at what 
price he chose to sell the land." This clearly 
suggests that the defendant had paid for the land 
which he knew was not true. Query No1 . 4- - "Looking 
at the transcript of the meetings with Arul it 
becomes clear that Arul in fact did not provide the
consideration. Who did?" And the defendant's answer

the was (Page 274-)- "It is up to me to find/f inane ing in
any way open to ne within the law." Here again he is 
suggesting that he paid for the land which is comple­ 
tely false. The next question No. 5 by the complainant 
was: "Why was Arul so reluctant to disclose the name 
of the person who provided the money and the defendant's 
reply was (Page 27^) - "I have stated my reasons in 
the minutes. I told the meeting that I felt there -was 
an "enemy" within our midst and this has been borne 
out in the complaint. I had heard that Mr. Cpoma 
had already approached ray opponents solicitors in 
Johor Bahru behind my back in what would seem to me 
very suspicious and incorrect circumstances." But 
the question is why should he be afraid of anyone if 
he had not done any wrong. Thu "enemy" is just a 
figment of his own imagination. Query No. 6 - "Why 
did he not use his ow?i address on his transfer form 
instead of that of Suppiah &. Singh (Suppiah being the

...108/-
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to me 

vendor)?" And his answer was "It was open/to use the In the High

address of my solicitors". But surely it would have —————————•

been more convenientlif one was honest, to use "one's , ! . ,,ouagneat ot
address. Question No. 7 - "Why did he not make full Razak J.

(Liability) 
enquiries as an ordinary person would have done in 17th July

regard to the purchase? And his answer was - "Whether 1 ^82 (Cont'd) 

I made any enquiries is irrelevant in my submission". 

But it would also mean that he had not make any 

enquiries otherwise there was no reason for him to

10 evade the issue. Query No. 16 - "The execution of

Form 14A by Arul without there passing any considera­ 

tion between him and Suppiah would appear to disclose 

an offence under Section 4.25 of the Singapore Penal 

Code (Cap 103) if the signing by Arul took place in 

Singapore or Section 4-23 of the Malayan Penal Code 

(Cap 4-5) if the signing took place in Johor Bahru." 

And the defendant's answer was (Page 2?6) - "It is not 

true that no consideration has passed to Dato' Suppiah 

See Para 7 of Ildn. Rajaratnan's Affidavit in which

20 Madam Rajaratnam had deposed "Pursuant to the agreement 

dated the 30th. day of Kp.rch 1974- the said Suppiah 

had paid the money to the Dato' Jagindar Singh. ...." 

Where is the evidence that no consideration has passed 

to Dato 1 Suppiah?". '-^his is clearly a blatant lie to 

the knowledge of the defendant because he knew he had 

not paid one cent to the 2nd. defendant.

Thus we see that he had tine and again said 

he was a bonafide purchaser for the value of the land

...109/-
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although in his pleadings he said he never said so 

and tine and again he maintained he paid for the land 

when he knew it was not true and he maintained his 

silence about the reasons why the 1st. and 2nd. 

defendants wanted to keep the land with him, as the 

registered owner. Those were hardly conduct's consistent 

with innocence. He said that he had orally stated that 

he was a trustee of the property to the Law Society; 

but he had not stated it in his Reply to the complainants 

because he was afraid it night fall into the hands of 

P.W.4 and S.K. Tan. But why should hebe afraid of then 

if he had not done anything wrong. But, anyway what if 

it should fall into their hands, frame up a case 

against him - to whon and for what? Why should these 

two be framing hin for? Over a girl, and get entanggled 

with the police themselves for fraud? I think it needs 

quite a lot of imagination to see the logic of that 

conclusion. Anyway, whatever little war he had with 

P.W.4- over Kiss Murugesu what had that got to do with 

S.K. Tan. The defendant apparently had no grudge 

against S.K. Tan. S.K. Tan was not involved in the tug 

of war over Miss Murugesu. He did not seem to show 

any passion for her. Why should he therefore unnecessa­ 

rily Tnake things difficult for the defendant. But from 

the record it showed that Potts inquiry in which S.K. 

Tan was present was held before the complaint was made 

to the Law Society. In Potts inquiry P.78 (Potts inquiry)
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the defendants had directly or in- _ °Court
directly said he was "in a manner of speaking" a „ ,,-
trustee so does it make any difference whether -che Judgment of

Razak J. 
defendant's Reply to the Law Society fell into tne (Liability)
hands of S.K.Tan or not since S.K.Tan already knew 1 7);h JulJ

• 1982 (Cont'd)
about it. So he kept disguise that he was the regis­ 

tered owner of land until the ?th. day of the trial, 

safe into the thought that as long as the Potts 

enquiry proceedings did not go in he could continue

10 to wear his mask and be secure. But as soon as Potts 

records went in on the 7th. he had no choice but to 

unmask hinself since he knew his game was up and he 

had to tell that he was not the registered owner but 

try as best as he could to save hinself before it was 

too late. That must the inevitable inference from his 

previous stand and the sudden round about 

turn he has now taken. Thus whatever his reason for 

being supposedly a trustee he cannot run away from 

the fact that he had been lying that he was a regis-

20 tered proprietor and the obvious reason and the only 

reason for that lie not to disclose it until now, 

after all these years, was to conceal the 1st. 

defendant's fraud. He seens to say the reason is 

because Mr. Honald Khoo has advised him to change 

his stand. But surely he is not going to say that 

Mr. Ronald Khoo also told him to lie that he was a 

registered owner when he was not. And surely he is 

not also going to say that Mr. Ronald Khoo has just

...lll/-
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told him, and only now he realises, that he had been 
lying all these years. The simple fact is he had 
not given any explanation why he had been lying. 3e 
that as it nay, let's see why he said he innocently 
kept the 1st. defendant's property with him. The 
1st. defendant told hin he wanted to keep it with 
him for sub-division and developnent; he therefore 
accepted with no question further being asked. But 
it's nost strange that although he knew the 1st. 
defendant as a recognised developer that he did not 
ask hin why he could not do these things hir.self. 
It is also strange that although he knew later the 
property was transferred fron the 2nd. defendant to 
hin he did not ask the 2nd. defendant why the latter 
should not remain on the register himself. Neither 

did he ask the 1st. defendant why he himself should 
not be on the register. It is also most strange that 
it did not occur to him that since the 1st. and 2nd. 
defendants were his good friends they night in fact find 
hin a convenient place to keep their ill gotten 
property. At first he said it did not occur to him 
to put hinself down on the register as a trustee 
because he did not direct his mind then to the syster., 
but considering his 20 over years experience as a 
practicing barrister, and what is more significant 
and ironical that he had previously also been a Public 
trustee hinself, that answer is extremely difficult 
to accept. Then he said he would not go on the register,
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even if his attention had to be drawn to it unless In the High
Court ____it is mandatory and unless it is directed by the ————————
No. 35beneficial owner since it would defeat the trust. judgment of

But obviously it would have defeated the trust Razak J.
(Liability) because it was meant to conceal the 1st. defendant a]l4;th j I Y

his fraud and to reveal it would have broken that 1932 (Cont'd) 
secret but unlawful trust.

I think it is enough from these answers for 
anyone to say that under these circunstances that it

-JQ should have at least aroused a suspicion in his mind 
as to make an enquiry. As the Privy Council said in 
Assets Co. v Reihi (cited earlier) "The mere fact that 
he might have found out fraud if he had been nore 
vigilant and had made further enquiries which he 
omitted to make does not itself prove fraud on his 
part. But if it be shown that his suspicions were 
aroused and he abstained fron making enquiries for 
fear of learning the truth, the case is very differ­ 
ent and fraud may be properly ascribed to him."

20 I think the very fact that the 1st. defendant told
the 3rd. defendant that he wanted the 3rd. defendant 
to sub-divide and develop the land when there was no 
question that the undertaking could have been 
performed by the 1st. defendant himself since he was 
a developer, should alone be sufficient to arouse 
suspicion in the 3rd. defendant's mind as to put 
himself on an enquiry but he did not. Instead he 
accepted the 1st. defendant's word without more and 
clearly abstained from naking further enquiry for
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fear of learning the truth about the defendant's 
fraud or, because he already knew, and therefore 
fraud must be properly ascribed to him.

But once he had made the admission that he 
was not the registered owner and had lied to say 
that he was, it would only go intrinsically to confirm 
the allegation of fraud against the 1st and 2nd. 
defendants because the 3rd. defendant could <nnly have 
done so in order to conceal that fraud.

I should like now to touch on various 
points raised by the parties on the evidence.

One would notice that the letters written 
by the defendant were copied to the deceased Devan 
when they should have-been sent to the plaintiff. 
It seems clear that for these letters to bind the 
plaintiff it must be shown that she had actual know­ 
ledge of them. Suspected or constructive notice is 
not sufficient - (Halsbury's Pg. 868 Para 8611 
Vol. 26.) One must appreciate the difficulty on 
the deceased's part, if at all he had bothered on 
whether to act or not to act in a positive manner. 
As I said the transaction was in form a sale because 
it was a transfer but in substance it was intended 
to be a security. As far as the deceased Devan was 
concerned he might well had ignored these letters 
especially since they were merely copied to him. 
Anyway, considering how ghastly the construction of 
P.30 and 31 had been made to mean to this court by

...11V-
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the defendant we do not know how they were actually In the High
Court

made to represent to the deceased. i ————————

The effect of the imposition of the defen- judgment of

dant's caveat is, as Counsel for the plaintiff said, Razak J.
(Liability) 

neither here nor there. Clearly the caveat is for 17th July

the purpose of preventing the plaintiff from creatin^82 (Cont'd)

further charges which should not therefore be con-
if at all 

sidered as an affirmation of the contract itself/by

her. In any event, her attention was never drawn to 

10 the purpose of the caveat, so no necessary inference 

could be drawn apainst her. She must still be secure 

in the thought that she would keep her land back.

The defendant had urged that the plaintiff's
(P.109 - See Statement of Defence) 

defence at the Session Court/was consistent with the

sale because the plaintiff said she was unable to pay 

for the land but this again is utterly misleading. 

Clearly reading between the lines of the defence this 

was not what the plaintiff meant. The plaintiff said 

at para 4 - "the defendants for business reason were 

2O unable to repay the sum of 3220,OOO/- within the

period." (The underlining is mine). Surely in the 

context of the plaintiff's assertion in para 3 "that 

the adjustments were not carried out entirely within 

the stipulated time..." that the plaintiff were not 

contending in para 4, that they were not able to pay 

but they were not able to do so within the period 

as construed by the defendants, which they did not 

accept. That paragraph is as good therefore as

...1157-
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saying "we are not bound to pay even if we can pay."
Since the averment in para 4 is repeated in para 6 
it must therefore be read together.

The value of the land seemed to have 
overshadowed the real issue. We are really not 
concerned with what the value of the land was. 
We are concerned with whether fraud had been comnited
on the plaintiff .of her land whatever the value ofExcept on the question of damages 
the land may be./ I think the issue was unnecessarily
raised. The plaintiff said it was worth 31 million.

thus 
She relied on Kepol's evidence,/however unjustified

that may be, she was not without any basis. 
But valuation is something which even Government 
valuers are found to be at variance and at odds with 
the proper market value. What the plaintiff meant 
probably was the land would be worth about 31 million
after the houses were built and sold. She may be

fron 
right, Ido not know. Judging / what the defendant
had done to develop the land, I think she may not 
be far from the mark.

The plaintiff was supposed to have confirmed. 
in P.56 that she had transferred the land with the 
house on it. A copy of P.56A the original was 

produced, P.56B. The plaintiff had denied she made 
the confirmation in P.56 although she admitted sign­ 
ing it because her signature is on it. I recalled 
SubraNaikar Counsel leading Mr. Caishin said that 
he had agreed to P.56 to be admitted on being told
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by the 2nd. defendant that this was one of the docu- In the High
Court

nents filed with the Town Council Kulai. It did not —————————
No. 55 

occur to hira then of the authenticity of it. In my Judgment of

view, although documents are in the agreed bundle Razak J.
them (Liability)

the court is nevertheless entitled to exclude /_ if 17th July
their 1982 (Cont'd) 

there are reasons to doubt as to / authenticity,
a 

otherwise it will be prevented from excludingAloaument
in theory 

which the parties may have^/forged but the other had

been mislead to believe it was not and had been induced 

IQ to include it in the bundle. I have reasons to doubt 

on the authenticity of P.56 because the date on the 

original appeared to have been erased. Another, the 

copy does not seem to be the exact copy. The figures 

"5th. July 1975" the signature, "Tara" and the signature 

of the 1st. defendant on comparison do not appear to me 

to be same. The two signatures of the plaintiff clearly 

differ in appearance. The plaintiff said she had signed 

a number of blank papers. Bearing that in nind and in 

the light of the discrepancies in the writing in them, 

20 the authenticity is P.56 is very much in doubt. I would 

therefore reject it.

She had also denied she signed the Income 

Tax documents CST 1 (D.6). Unlike P.56, she had denied 

she signed CST 1 at all. D6 is supposed to be the 

return by her of her income to the Income Tax Depart­ 

ment. Since she had denied her signature and this was 

not in the bundle it was for the defendant to prove her 

signature. The document was produced thorugh the

...1177- 
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officer from the Department of Inland Revenue one 

Silvarajah Arasu D.W.6. He said he received D.6 on 

on the 24th. September 1975 'but rather shockingly he 

did not say from whom he received it. And yet he said 

after receiving it he sent a letter to the plaintiff 

D.31 but he did not receive a reply to it surprisingly 

enough. I have reasons to believe that CGT 1 was sent 

to the Income Tax Department not by fie plaintiff her­ 

self but by sore other person because the facts as

alleged in D.6 is completely contrary to the evidence
in no uncertain terms 

as had/been established in this case. D.6 inter alia

said in para C(iii) that she had received .tf220,0007- 

for disposing of the land to the 2nd. defendant. But 

considering what had been said in evidence, especially 

on the alleged payment of compensation by the plaintiff 

of t}6,000/- for staying on her land which I said had 

no foundation whatsoever and does not stand to reason, 

I cannot imagine for one moment why the plaintiff would 

have nevertheless said she had accepted the 0220,0007- 

and had willingly and gladly asked the Income Tax 

Department to charge her for something which she had 

not received, when she had clearly not received the 

$6,0007- out of the $220,OOO/-. I have a strong sus­ 

picion that D.6 is a forgery and bearing in mind that 

the plaintiff said she had not signed it, it must be 

expunged from the record. Someone who is interested 

in proving that the plaintiff had sold the lancl to 

the 2nd. defendant would evidently be interested to .
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tamper with the document. I think D.6 must be looked In the High
Court _at in the light of the sane comment by me on P.56A

and 56B and the blank papers.

The defendant had touched on the variation

No. 35 
Judgment of 
Razak J. 
(Liability) 

on the anount paid by the plaintiff to H.L. Tan on 17th July
1982 (Cont'd) the recovery of the land. The amount stated on the

transfer was $10,200/- selling price and $10,900/- 

buying price whereas she stated in evidence the 

deceased Devan sold it to H.L. Tan for S30,000/-

10 and she repurchased it from H.L. Tan for $30,000/-. 

This point was raised by the defendant to cloud the 

issue that the transfer was essentially a form of 

security. But the fact that she said she paid 

U30,000/- and sold it for the sane amount, is not 

necessarily untrue. It is not an unknown practice for 

two people for their own reason not to state the real 

consideration on the transfer. But if the 330,OOO/- 

was according to the defendant a concoction then 

the >10,000/- must be true, because one has to be true,

20 but even then there was only a difference of '<*700/-

between the selling and the buying price. Would any­ 

one be selling 5 acres of land at Kulai about 10 miles 

at Johor 3ah.ru in 1965 for 55700/- only? The defen­ 

dant' s valuer has not snid this was the market price then. 

That would be the lowest ever recorded sale price any­ 

where. It merely bears out the fact that it was not 
intended to be a sale but a security.
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„. . Sivanandan D.W.5 was called to confirm the In the High

defendant's story because we will recall he took down
No. 35 the dictation in manuscript P. 31. There is a distinctJudgment of
Razak J. similarity between the 3 witnesses in respect of one
(Liability) event, i.e. the 1st., 2nd. and D.W.5 all said that the1?th July
1982 (Cont'd) deceased Devan went out with the plaintiff and had a

little discussion and a little while later they cane
back, and it wns the deceased who said that the wife
wanted to have a year's Krace to repurchase it to suggest
that they were at all material times dealing with the 10
deceased Devan and not the plaintiff. Otherwise D.W.5
said he waa not interssted in what was going on. He
was not a party to it. lie did not hear any introductions
being made. He was browsing through the magazines. He
was not spying real attention to'what was going on. He
was flipping through the papers. The impression he
wanted conveyed was that he was in a stupor generally,
but half a stupor sometimes; but what worried ne was
that he fell into half a stupor only to remember those
matters which seemed to favour the defendant but fell 20
into a full stupor when they seened to favour the plain­
tiff. It's the usual evidence that we often hear -
I was not interested in what was troing on but I was also
interested. I was reading the papers but I was also not
reading the papers. He did not hear the introductions,
but nevertheless heard the instruction given by the
deceased to the 2nd. defendant. But it is extroardin^ry
to hear that there was no introduction by the deceased
when the plaintiff said
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he had never net the 1st. and 2nd. defendants before ln the High 

and this apparently had not been disputed or —3——————

challenged. That is extrenely odd so odd that I am _°" . ,Judgment or
of the view that there was in fact an introduction Razak J.

(Liability) 
as the plaintiff said. It is almost our everyday 17th July

custom especially if the husband and wife are English^oZ (Cont'd) 

educated. But there was a definite purpose in saying 

there was no introduction as will be seen. So, the 

three of them said either there was no introduction

10 °r they could not remember. Nevertheless the witness 

could take time off from browsing the papers to 

see the plaintiff indicating to the deceased to go to 

and have a little discussion. In this respect he 

recalled and remembered. He however did not hear what 

was discussed although he was about 10 feet away and 

evidently within earshot. He had to say naturally he 

did not see or hear otherwise he would be queried what 

he heard and since this never happened he would be 

flabbergasted. The usual catch-phrase was therefore

20 used - they were whispering. But if the plaintiff and 

the deceased Devan really wanted to have a very 

confidential discussion which is the impression given, 

then it was very odd that they must be whispering in 

the midst of their guests, when they could have left 

the room altogether and gone somewhere for a little 

privacy where they could talk quietly without caus­ 

ing any embarrasmcnt to anyone. The witness said he
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remembered distinctly that it was the deceased who 

asked for the one year's grace because he had to 

write it down. That may be so, but it was odd that 

quite contrary to the general picture given the 

deceased had suddenly taken the initiative from the 

plaintiff. Although she was the one according to 

them who suggested to the deceased to have a side 

discussion. She was the one who did the reading of 

P.30 although apparently this was the first time the 

deceased had seen it and he had not read it himself 

and would be content to pass them on to his wife. 

In the little side discussion it was also the plaintiff 

who seemed to be doing the talking. Indeed according 

to this witness it was possible that there was a lot 

of discussion between the plaintiff and the 2nd. defen­ 

dant. And yet when it came to making the suggestion 

about the one year's grace it was the deceased who 

did it. The impression was that she was talkative and 

inquisitive, as most housewives are, as between herself 

and the deceased but that she suddenly lost her voice 

when it came to talking to the defendant, suggesting 

that since there was no introduction the plaintiff was 

too shy to speak herself and left it to the deceased 

to do the talking and the needful or else that the deal­ 

ing were done only with the deceased. I have already 

said why the idea of there being no introduction is a 

sheer fantasy inland story. If she was the quiet 

little introvert they were trying to picture of her then 

perhaps that was the reason why she had easily been

10
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the victin of their deception. But I do not think, In the High
Court ____having seen and heard her in the witness box, she wa.s —————————
No. 35that simpleton and shy. And being English educated Judgment of

with a school certificate background, I think she would
(Liability) have the necessary confidence to talk on equal terms 17th July

with her husband and the 1st. and 2nd. defendants, with 1 9° 2 ( Cont ' d ' 
introduction or no introduction, although she was only 
a housewife as P. 31 itself would bear testimony. The 
fact that after the event they never saw her again and 

IQ never sent her any letter except when to kick her out 
of her land only showed that she would have done a lot 
of talking on that day and had taken them to task 
that they had wished that that was the last they ever 
saw her again which from the evidence was precisely 
what they did. In my judgement D.W.3 was only an 
incidental part of the conspiracy between the defen­ 
dant to defraud the plaintiff as his evidence amply 
show. Contradictory and bias his testimony was un­ 
reliable and could not be depended upon. 

_ The question of res judicata had been
raised. I do not think it is proper for the defendant 
to raise the question before me again since it had 
already been dealt with by the Federal Court compri­ 
sing of Wan Sulairaan FJ, late Ibrahim Manan FJ and 
Hashim Gani J. They had decided that the question of 
res judicata did not apply as far as this suit is 
concerned. I need only say one thing regarding res 
judicata - how could there ever be such a question when
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the evidence that had been disclosed before me had 
never been disclosed before Anuar J and had by 
the fraud of the defendant been prevented from being 
disclosed before him and he had never had the 
opportunity to try the issue on the merits.

There is one last thing I should like to say 
on the evidence before I proceed to the next point.
There has heen a mischievous and treacherous attempt2nd. 
by the^defendant to discredit the plaintiff by seeking
to produce the letter D.15 which she wrote to the Bar 
Council regarding this case as to suggest that she 
was wholly incapable of telling the truth since they 
say she was capable of accusing anyone including the 
Court for her own ends. I do not think I need to say 
more than this - That D.15 speaks for itself. I 
cannot conceive that the suggestion of improper motive 
was her aim in writing it otherwise she would not have 
made it public by sending it to the Bar Council who 
might eventually send it to the Courts. Since the 
letter was written hy her to the Bar it was really a 
complaint by her to the Bar regarding the conduct of 
the 2nd. defendant, at the hearing before the appeal, 
where 2nd.defendant had appeared as Counsel on 
behalf of himself and the other defendants. But if 
she had been seen to be acting in a somewhat ill 
advised manner I do not think she was entirely to be 
blamed. If the defendant had not acted in the way 
they did in this case and inall the other cases in

10
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completely misleading everyone including the Courts ln the High 
and the latter had been taken offguard by their _our—————

deception, she would not have found herself in a _ * , _Judgment ol
position, where I an sure, she felt and acted as if Razak J.

(Liability) the whole world, including the Courts, had unjustly 17th July
fallen down on her. I would say, nevertheless, that 19°2 (Cont'd) 

if she now feels in the light of what I have said 

that her letter could be misinterpreted in the worst 

form against her, it would not be inappropriate for

•JQ her if she nakes a full and unqualified apology to 

the right places. But that fact apart, I do not 

think my judgement should be clouded in any way except 

by the evidence and the issue that were before me as 

I found them, but it is most unfortunate that in 

attempting to detract the Court's attention from the 

real issue the defendant had sought to exploit this 

incident, clearly with the intention of swaying ray 

judgement in their favour. But whatever one nay say 

about the plaintiff, the many and persistent attempt

2Q she made in the Courts to snve her land, despite the 

inany failures and disappointments she had would only 

go to show the strength of her conviction and the 

truthfulness of her story.

I would therefore enter judgement for the 

plaintiff as prayed and costs. As agreed, by the 

parties, I shall deal with the question of damages in 

due course. I should like to deal next with the 

3rd. defendant's counter-claim.
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The 3rd. defendant had countclaimed for 
compensation under Section 329 of the National Land 
Code for the reason that the plaintiff had wrongfully 
caveated his land. But in the light of my judge­ 
ment that he is not entitled to the land and had 
fraudulently made himself the registered proprietor, 
there is therefore no merit in the claim. I would 
therefore dismiss the counterclaim with costs.

I should like to deal next with the ques­ 
tion of contempt. In my view there has been a very 
grave and abominable act of contempt committed 
against the Courts by the three defendants that in 
my view a proper punishment should be netted out 
to them. The 3rd. defendant with the knowledge and 
connivance of the 1st. and 2nd. defendants had 
attempted to deceive the Court that he was the right­ 
ful owner of the land when he was not and thereby to
induce the Court to order to evict the plaintiff in

(P.109) the Sessions Court Case 146/76. /He had with the
knowledge and connivance of the 1st. and 2nd. defen-

(-P.113) 
dants also in O.K. 46/77/in his affidavit dated the
2Jrd. January 1978, affirmed to the same effect in 
order to get the plaintiff's caveat removed (P.113 
Page 42). In the present suit the 3rd. defendant 
with the connivance'and knowledge of the 1st. and 
2nd. defendants asserted, by way of his rebuttal, 
that he was a bonafide purchaser for value, when 
to his knowledge he was not. The President at
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Page 2 of his judgement on the eviction proceedings In the High

Court^____ in 146/76 (P.109) said "I decided that vacant ——————'
No. 35 possession ought to be riven bearing in mind that the judgment ,ofTorren System recognises only a registered owner, RazaJc «J.(Liability)such registration carried with it an indefeasible 17th July
1982 (Cont'd) title until proven otherwise as enunciated in

Sec. 304 of the National Land Code". Annuar J.C(as 
he then was) on appeal said "The plaintiff became 
registered owner of the piece of land on execution 

Q of memorandum of transfer for valuable consideration. 
The plaintiff is a bonafide purchaser for value", 
conclusions which must necessarily be drawn fron 
being the registered proprietor. I have already
discussed Syed Cthnan J's (as he then was) judgement of(Pg.53 - 63) this matter in O.M. 46/77 (P.113)/where he clearly
also has been misled. In this judgement he said 
"The affidavit supporting the application may be 
stated briefly thus. On the 10th. of October 1975 
by transfer the applicant becane the registered

_ proprietor of the land, Unless there is a cogent reason 
I would presume the applicant was a bonafide 
purchaser for value." The 3rd. defendant in the 
said sworn affidavit said "The Registrar of Titles 
Johor served on me as the registered proprietor of 
the land a notice ....", when this was clearly not 
true. The 1st. defendant had categorically said 
(Pg. 146) "The 3rd. defendant was not a bona­ 
fide purchaser. He was ny nominee. He was acting
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under ny instructions." The statement of claim

by the 3rd. defendant in 146/76 stated that he 

was a registered owner of the land. In so saying, 

being the 1st. defendants' nominee, it 

was also thus an emphatic statement to the Court by 

the 1st. defendant of the sane fact. It would also 

be the 1st. defendant's assertion in G.M. 46/77 

(P.113) and in this suit because he was the 1st. 

defendant's nominee. The pleadings in C.S. 146/76 

(P.109), and this suit, the affidavit in O.M.46/77 

were prepared by the 2nd. defendant. In his written 

submission (P.Ill) the 2nd. defendant emphatically 

said the 3rd. defendant bought the land from him. 

In view of the 3rd. defeadant's disclosure that he 

was never the registered owner of the land, there­ 

fore the 2nd. had falsely prepared the pleadings 

and the affidavit and the submission with knowledge 

that the 3rd. defendant was not a registered owner 

or a bonafide purchaser, attempting to deceive the 

Court into believing that he was, for the purpose of 

those actions and motion.

It has been held in 2 cases that a barrister 

becoming a party to a fraud and conducting its case 

so as intentionally to deceive the Court and a 

solicitor deceiving the Court,was acting in contempt 

in the face of the Court. In Rex v Weisz (1931 2 

KB Pg. 500) a solicitor .was instructed by his 

client to bring an action against book makers for
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money alleged to be owed by them to the client on bet. In the High
Goupj_________The client insisted on the action being brought ~~

against the book makers although knowing that it was of

1982 (Cdnt'd)

pjfwirtf Jnot maintainable in law in the hope that the threat -rrrfcC'-1 *t ) 

of publicity would induce the book makers to pay or. 

if they did not, for the purpose of showing them up. 

Accordingly, a Specially indorsed writ was issued 

against the book makers by which the money was 

claimed to be due on an account stated. No account 

had been stated as the solicitor knew. The client 

did not know the terms of the indorsement. It was 

held that the solicitor had committed a contempt of 

court because the indorsement on the writ was ficti­ 

tious and was designed to conceal from the court the 

true nature of the claim. As Lord Geddard said in 

the case "But to attempt to deceive the court by dis­ 

guising the true nature of the claim is a contempt. 

It is putting forward what the old cases called a 

feigned issiie that is to say, not the truth but a 

fictitious cause of action. We do not think it 

necessary to go through the nany cases cited in 

argument dealing with contempt of different kinds, 

nor is it necessary to remind the court that the 

summary jurisdiction to punish contempt is one to be 

exercised with caution. It is°in our opinion beyond 

question that to disguise a cause of action so as 

to conceal its true nature when in truth it is one
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In the High prohibited by a statute is a contempt and as the 

OUF* -———• indorsement was signed in the name of the respon-

T. *."L 4. ^f dent's solicitor's firm and he adnits he was the Ju<tg»«nt 01 Q £
ftagete y» partner having chargeAhe proceedings he must take

I7th,-July responsibility and be i held guilty of a contempt".

Irwc • o j need only say that there is a great similarity

between that case and our cases, because in both 

cases they were false claims made by barristers 

by attempting to deceive the Court. In Linwood v 

Andrewsx & Moore (1888 Chancery Division Pg. 618} IQ 

the plaintiff Linwood a very young nan sued his 

aunt Louise Andrews and one Campbell both of whom 

had great influence on hin to recover certain 

property consisting of bonds alleged to have been 

made av/ay with by then. The Court granted an 

interim injunction to restrain Louisa from parting 

with the bonds and was ordered to bring then or the 

proceeds of them if sold into court. Later Louisa 

moved to discharge the order. The plaintiff coun­ 

tered this by a cross notion to attach Louisa for 20 

contempt in not bringing the bonds. Kay J refused 

Louisa's application and ordered her committal. 

The defendant Moore appeared as Counsel for Louisa 

at the hearings; he was joined by the plaintiff in 

his action against Louisa where the plaintiff moved 

the Court to domnit Moore to prison for alleged 

contempt of court - (i) in attempting to obstruct

...130/-
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the course of justice by concealing the fact that in the High 
he had in his possession the bond in question on ————————
the date of the service of the writ and injunction " . .Judgment oz
against Louisa; (ii) by secretly parting with the Razak J.

(Liability) bonds to one Watkin deceased, Louisa's solicitor 17th Julv
who instructed Moore to appear as Counsel; 19o2 (Cont'd) 

(iii) by being a party to the reading on the 1st. 

April when Louisa moved to discharge the order 

against her of affidavits which she knew to be

10 untrue; (iv) by inducting Louisa to make an

affidavit containing statements which she knew to 

be untrue and (v) by endeavouring to prevent the 

plaintiff deriving any benefit from the order 

directing Louisa to bring the bonds or proceeds 

into court. It transpired that in Louisa's motion 

to set aside the order, ordering her to bring the 

bonds into court she h-ad made an affidavit stating 

that she did not know what had become of the bonds 

and that "neither her solicitor, agent, trustees

2Q nor anyone else held the same on her behalf" which

affirmation was completely false and untrue but were 

nade on the advice of Moore, when the bonds were in 

fact kept in Moore's house, deposited there by 

Louisa with his concurrence. The Court found Moore 

guilty of contempt and this is what Kay J said 

"I must express my deep regret to have to deal with 

a case of this kind and to find it unnecessary to 

call for any reply from the plaintiff's Counsel.

...131/- 
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In the High 
Court____

No. 35 
Judgment of 
Razak J. 
(Liability) 
1?th July 
1982 (Cont'd)

- 131 -

I have no doubt that Moore conspired with Watkin So 

Campbell who had done their utmost to baffle the 

court, and although he denied it, I believe that he 

knows a great deal 'more about these affidavits than 

he has yet told the court and he is quite as guilty 

of the fraud that has been practiced on the court 

as Watkin. '-^'his was the impression conveyed to my 

mind when Moore was in the box, and a more barefaced 

attempt to impose upon the court by fraud and suborned 

perjury I have never seen. I should be wanting in 

the duty I owe to society if I did not mark my dis­ 

approbation of such conduct in the strongest manner 

It is ay painful duty - I say with great pain and 

reluctance - to order the defendant Moore to be 

imprison for contempt. In ny opinion, he knows more 

than he has disclosed and if he will take a word of 

advice from the court, I should advise him to make 

known all the facts he knows in connection with 

this extraordinary case. The result of three such 

men as Car.pbell, V/atkin and Moore acting together 

is that the Argentine bonds have been sold by Watkin 

and the other bonds are not forthcoming. Watkin has 

died since the commencement of this action. Nothing 

has been obtained from his estate except an order 

for payment of £500/-. The loss of the plaintiff 

is of everything except this £500/~. That loss had 

been brought about to a great extent by Moore's

...132/-
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conduct. Had he behaved like an honest man - not In thef High
Court

to say as a barrister and a gentleman - when he — ————————
. No. 35

knew that affidavits were going to be used contain~j u(iement of

ing matter amounting to chicanery, he would have Razak J.
(Liability) 

disclosed the facts to the court. He has not done 17th July
( c°nt'd)

so. I was told that the arm of the court was so 

short that it could not reach him and that all that 

he had been guilty of was in not having thrown 

up his brief. This is not ray opinion of the law.

10 ^ne fault lies, not in not having thrown up his brief, 

but in having made himself a party to a fraud by 

conspiring with Watkin in inducing the defendant 

Andrew to make the affidavits which were used to 

delude the Court I accordingly order Moore to pay 

the cost of the motion and to be committed to prison 

till further order and the documents to be impounded." 

I need only to echo_ what Kay J had said in that case 

that Moore's act of preparing the false and untrue 

affidavit and reading of it in court is similar to the

20 affidavit of the 3rd. defendant prepared by the 2nd. 

defendant and reading his submission in court, falsely 

stating that the 3rd. defendant bought the land.

Under Order 52 Rule 1(1) of the High Court 

Rules 1980 it is provided that the power of the 

High Court to punish for contempt of court may be 

exercised by an order of committal in Form 110(2) 

where contempt of court (a) is committed in connec­ 

tion with (i) any proceedings before the High Court

...1337- 
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In the High or (ii) criminal proceedings, except where the 

———— contempt is committed in the face of the court

T * -^ ... or consist of disobedience to an order of the Judgment of
Razak J. court or breach of an undertaking to the court or
(Liabi-lity)
17th July (iii) proceedings in a subordinate court or (b)

wont d; ^s committed otherwise than in connection with any 

proceedings, then subject to para (4) an order of 

committal may be made by the High Court. Rule (4) 

says that "Nothing in the foregoing provision on 

this order shall be taken as affecting the power of 10 

the High Court to make an order of commital of its 

own motion against a person guilty of comtempt of 

court." Rule (8) says "Nothing in the foregoing 

provision of this order snail be taken as affecting 

the power of the court to make an order requiring a 

person guilty of contempt of court, or a person 

punishable by virtue of any written law in like 

manner as if he had been guilty of contempt of the 

High Court, to pay a fine or to give security for 

his good behavious, and those provisions, so far 20 

as applicable, and with the necessary modifications, 

shall apply in relation to an application for such 

an order as they apply in relation to an application 

for an order of commital."

Oswald on contempt (Para 3rd. Ed. at Pg.22) 

says "In cases of assaulting or abusing a process 

server or speaking scandalous words of the court an 

order was made for immediate committal upon exparte 

motion supported by an affidavit of the facts, and

...13V-
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upon contempt in the face of the court an order In the High
Courtof committal was made instanter as at present". —————————

The Supreme Court practice (1979 Vol. 1 para 5'2) Judgment of

which is pari material with our High Court Rule 1980 Razak J.
(Liability) 

cited the two cases above of Weisz & Andrews as 17th July

contempt in the face of the court which are treated 1 9o2 (Cont'd) 

as criminal as distinguished from civil contempt 

punishable summarily. Hitherto a criminal contempt 

must be for a fixed terra and the court has no juris-

10 diction to discharge the prisoner before its expiry 

(commentory therein in para 52/1/2) but this is no 

longer the rule. Under English law there was 

previously no right of appeal to a criminal contempt 

but this has been abolished by statute under Section 

13 of the Administration of Juscice Act I960 (See 

Appendix). I am not aware however of the existence 

of any similar statute in our law. It would appear 

therefore that the defendant have no right of appeal. 

The distinction still lies in the fact that in

2Q criminal, as distinguished from civil contempt, it 

cannot be waived by the parties. That to act in 

contempt "in the face of the court" is the same as 

contempt which the court can punish "of its own 

motion" is stated in Lord Denning's Judgement in 

Balogh v St. Albans (1975 1 QBD Pg. 81). He 

explained "Gathering together the experience of the 

past, then whatever expression is used, a Judge

...135/-
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In the High 
Court______

No. 35 
Judgment of 
Razak J. 
(Liability) 
17th July 
1982 (Cont'd)

- 155 -

of one of the superior court or Judge of Assize 

could always summarily, of its own motion, for contempt 

of court whenever there was gross interference with 

the course of justice in a case that was being tried 

or about to be tried, or just over, no matter whether 

the Judge saw it with his own eyes or it was reported 

to him by the officers of the court or by others - 

whenever it was urgent or imperative to act at once. 

This power has been inherited by the Judges of the 

High Court and in turn by the Judges of the Crown 

court. To show the extent of it I will give some 

instances. He then cited "in the sight of the court" 

as an example. He then went on "The power of summary 

punishment is a great power but it is a necessary 

power. It is given so as to maintain the dignity 

and authority of the court and to ensure a fair trial. 

It is to be exercised by the Judge of his own motion 

only when it is urgent and imperative to act immediate­ 

ly so as to maintain the authority of the court, to 

prevent disorder, to enable witnesses to be free from 

fear and jurors from being improperly influenced and 

the like. It is of course to be exercised with scru-- 

pulous care and only when the case is clear and 

beyond reasonable doubt but properly exercised it is 

a power of the utmost value and importance which 

should not be curtailed". I need only say this 

regarding what Lord Denning had just said. If the 

court had not acted urgently it is only because the
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offence, in so far 96 tho Cessions Court is concerned, In the High

Court ____it only became known after this trial began, and as far ~ ' "~
No. 35as this court is concerned, it '-as felt that to deal Judgment of

with the question of contempt first might adversely Razak J.
(Liability) 

affect the prior disposal of the suit itself. The 17th July
two above cited cases of Linwood and Weisz are certain­ 
ly authority for saying that the question of urgency 
is relative to the event, because even in those cases, 
from the circumstances, the offence could not have been

-JQ discovered until v/ell after the case was over when 
the order of committal was nevertheless made.

The defendants misdeeds are acts of contempt 
of the worst kind that the court can possibly think of, 
because in seeking to achieve their evil end and insatia­ 
ble greed they made the court the subject of their 
deception and mischief. The extreme culpability of 
their ill-doing lay in. the fact that the trust and 
confidence which the court places on them as lawyers 
had been used only to defile that trust by acting to

2Q deceive the court thereby becoming the subject of
their mockery ridicule and contempt. The court can 
dispense with justice only if counsel will not mislead, 
otherwise justice will suffer from the infirmity of the 
court itselfbeing devoid of justice. People seldom 
pause to ask sometimes what safety the ordinary 
individual has in the hands of lawyers if the court 
itsolf, in which he seeks redress is no longer 
sef* .to be in the same hands. To me the defendants 
act is evon more despicable because it is an

519.



In the High 
Court____

No. 15
Judgment of 
Razak J. 
(Liability) 
1?th July 
1982 (Cont'd)

- 137 -

expressed advocate ?i r.olicitors rule that counsel 

shall not practice deception on the court (Rule 1?). 

They have by falsely representing that the Jrd. 

defendant was the owner of the land acted in utter 

defiance and disregard of the court and the rules 

of their own profession.

In my view for the extremely grievous 

crime which they have committed against the court 

the defendants must duly suffer the extreme punish­ 

ment of imprisonment which I do, by committing them 

to prison for a period of 2 years. I do not see if 

a term of 2 years had in a recent case been imposed 

on a barrister for committing a breach of trust, 

against a member of the public, on a plea of guilty, 

the same term should not be imposed on the defen­ 

dant who have committed a much more serious offence 

of deceiving, or attempting to deceive the Court. 

I shall nevertheless by virtue of Sec. 6(1) of the 

High Court rules, suspend the order till after the 

final disposal of this suit, on sufficient security 

being furnished by them to the S.A.R. for their 

appearance in this Court to abide by the order of 

committal.

I should like in passing to record my appre­ 

ciation, of the invaluable assistance which has been 

rendered by Counsels on both sides in this case. 

I would particularly like to mention Mr. Cashin 

for whose tireless and tenacious effort this case 

would never have seen the light of day. It is
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regretable if my decision had revealed itself rather 
later than what had been reasonably expected but 
I can assure all concerned that no harm was intended. 
The volumnous documents I had to go through and the 
lengthy submissions I had to pore at, not to mention 
that my present task takes me constantly to every­ 
where but in fact to nowhere, that it seems to me 
that delay is somewhat just possible and inevitable.

In the: High 
Court_____

No. 35 
Judgment of 
Razak J. 
(Liability) 
1?th July 
1982 (Cont'd)

10

Signed ABDUL RAZAK J.
( RAZAIC J ) 
HIGH CCU2T 

KUALA LUKPUR.
Kuala Lumpur 
17th. July, 1982.

20

Mr. H.E. Cashin for Plaintiff 
assisted by Subra Naicker, 
Subra Naicker & Co., 
45, Jalan Ibrahim (Tkt. 1), 
Johor Bahru,.

fir. Chin Yew Meng for 1st. defendant,Alien &. Gledhill,
Advocates &. Solicitors,
Bangunan UMBC (24-th. Floor),
Jalan Sulaimen,
Kuala Lumpur.

Mr. Ronald iChoo for 3rd. defendant, Shearn &. Delamore, 
No.2, Bentens, 
Kuala Lumpur.

2nd. defendant in person
assisted by Nr. C. Paramjothy,
Wong & Paramjothy,
Bangunan Koperasi Helayu Johor,
5Cc-5, Jalan Segget,
P.O. Box 108>
Johor Bahru.

Certified true copy

(3d)
Secretary to Judge 

Kuala Lumpur.
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No. 36 

ORDER

In the High ItJ TtilylllGIl COURT OF MALAY A AT JOIiORE UAIiKU

Court____
————3———— CIVIL SUIT NO. 284 OF 1979
No. 36 ————————————— —————

Order (Liability)
17th July Betweon

Tara Rajaratnam (m.w.) .. Plaintiff

And

1. Datuk Jagindar Singh

2. Datuk P. Guppiah

3. Aral Chandran .. Defendants

COR AM: MFQRC TilK llOtlQUUAbU.
kKV JUS'l'lCI1 - AU'mJ'L UA/.AK iJlti
DATU' ABU .SAKAIL, I1IU11 COUU'i', 10

MALAGA, JUllUtih; LAlllxU.

In Open Court 
This'17th day 6T"July, 1982

ORDER

This Action coming on for hearing 
before the 

Honourable Mr. Justice Abdul Razak
 bin Dato' Abu Samah 

on the 12th of August 19B1 in the 
presence of Mr. Howard 

Edmund Cashin of Counsel for the P
laintiff assisted by Mr. 20 

Subra Maicker and Mr. Chin Yevf MGng Of Counsel for the First 

and Third Defendants and the Secon
d Defendant in person and 

assisted by Mr. Paramjothy and the Action continui
ng on 

the 13th, 15th and 16th of August 
1981 and the 13th of 

September 19&1 and when tho Action
 came on for further 

hearing on tho 14th of September 1
901 the parties wore as 

before except that the Third Defen
dant now acting in person 

and the Action continuing on the 
15th, 16th, l?th, 19th, 

20th, 21st, 22nd, 23rd and the 24th of Septemb
er 1981 and 

when it came on f9r further hearin
g on the 17th of October ^Q 

19fil the parties v/ere as before ex
cept that Mr. Ronald 

Khoo nov/ appearing as Counsel for 
the .Third Defendant and 

the Action continuing on'the iSth,
 19th, 20th, 21at, 22nd, 

24th, 25th, 26th, 27th, 28th and the 3lst of October and

522.
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the 1st of November 19&1 when Judgment was reserved, 

to a date to be fixed and that the parties do put in 

their Written Submissions AND THIS ACTION coming on 

for Judgment on the 17th day of July 19&2 in the presence 

of Cho parties as before except that the Second Defendant 

being absent and Mr. Chin Yew f'lcng receiving Judgment 

on his behalf IT IS OKDEUlia that Judgment be granted, 

to the Plaintiff with costs and that the Counterclaim 

of the Third Defendant against the Plaintiff be dismissed 

with costs A>'D_IT..IS FURTHER ORDERED that the Action be 

adjourned to a date to be fixed and that the Plaintiff's 

Counsel put in his Submissions on the question of damages 

by the 17th of August, 19&2, and that the Defendants are 

to reply by the 17th of September 19^2, and that the 

Plaintiff's Counsel's ir inal Reply be submitted into Court 

by the 30th of September 19^2.

Given under niy hand and tho Seal of the Court , 

this l?th day of July, 19U2.

In the High 
Court____

No. 36 
Order
(Liability) 
1?th July 
1982 (Cont'd)

20 Senior Vsiiictant Kegistrar, 
ilitfh Court, Malaga, 

J ohore bulir
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No. 37
ONE OF THE APPENDICES
TO THE JUDGMENT OF RAZAK J.

In the High KSMAK II\MM. M MIK \M MI urn,.,!

Court M \l \\ M %

MI M -1. i IIMIM n<
No. 37
Appendix to
Judgment of 29th. July, 1902.
Razak J.
29th July
1982 Secretary to

Y.A.A. Lord Preuideut.

Secretary to
Y.A.M. Chief Justice.

Civil Suit No. 284 of 1979 at Johor flahru.

"Administration of Juotice Act I960, S.13" as quoted
at Pa^e 134 of the Judgment is enclosed, which was
omitted from the Appendix. The inconvenience is
regretted. 10

Thank you.

Secretary to 
Mr. Justice AMul Razok Oin Oalo' ftbu Samah

o»o. i X/B Shearn & I>«lgmor«, 
No, 2, BenteoQ, 
Kuala Lunpur

.j Mr. Ronald

O/B Allan & Gledhill, 
Ban«unan UUUC (24th. Ploor), 
Jalun Suleiman, 

Lumpur, 
t Mr. Chin Yew

Subra Naickcr & Co., 
45. Jalan Ibfahl-w (Tkt. 1), 
Johor Bahru, 
Johor.
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Administration of Justice Act I960, S.13.

1.1. Appeal in cases of contempt uf cuurt
ID SubjWl to th» provision, of thi« action. 4n »pp#«l Sl»H l'« "nit*;- mis 5trtl«i> from «ny ordw or decision ofe court in ih« «N«CIS» of |uri$dic(irm to pgnijh for fonTrnifxf of oouri (including criminal roniampt); and iff rrrsttonto my <ii<-h order or d«ri«irtn -the prnn>inn* of this action 5li»ll liav* «ff«rt in iubjiiiuiion for any- oih*r i-iu.-iniani raining to appwU in civrl or criminal

ceclion ihall lie irt iny f*sa at llie iH9l«n« of of an application (01 commiiial or •rtaehnMHi.

171 An »p|»«al 
•th»def«ndam and. in ih«

(,i) 

(6)

(ij

from an onlcr or decision of any inferior court not referred to in the next following paragraph, to .1 Divisional Court of the High Court; from an order or decision of a county court or uiy other inferior cuurt from which appeals generally lie to the Court of Appeal, and from an otdrr or decision of tin- Chancery Court of a County 1'idatinc. uf .1 single judge of the High Court, or of any court having the powers (if llir High Court or of a jndgi- of that court, to the Court uf Appeal; ffuiii an order or decision of a Divisional Court or the Court of Appeal (including a decision of either of those courts on an appeal under this section), and from an order or decision of the Court of Criminal Appeal or I lie Courts-Martial Appeal Court, to the House of Lords. (j) The courl to which an appeal is brought under this section may icvcrse or vary the order or decision of the court below, and make such other order as may be just; and without prejudice to the inherent powers of ajiy court referred to in subsection (j) of this section, provision may be made by rules of court for authorising the release on bail of an appellant under this section.

In the High 
Court____
No. 37 
Appendix to 
Judgment of 
Razak J. 
29th July 
1982 (Cont'd)
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No. 38 

NOTICE OF APPEAL OF 3RD DEFENDANT

In the Federal IN TIIE FEDERAL COUHT OF MALAYSIA

rt———————— (APPELLATE JURISDICTIOE) 

No ^8 
Notice of CIVIL APPEAL NOt215 0? 1982

Appeal of3rS Defendant Between

(Liability) i. Datuk Jagindar Singh
12th
August 2 * Datuk ?• Suppiah

3, Arul chandran ... Appellants

And 

Tara Rajaratnam (m.w.) ... Respondent

(In the ttatter of Johore Bahru High 10 
Court Civil Suit No:284 of 1979

Between

Tarn Rajaratnam (m.w.) ... Plaintiff

And

1. Datuk Jagindar Singh

2. Datuk P. Suppiah

3. Arul Chandran ... Defendants)

NOTICE OF APPJJAL

TAXE NOTICE that the 3rd Appellant abovenamed 

being dissatisfied with the decision of the Honourable 

Mr. Justice Abdul Hazak bin Datuk Abu Samah given at 

Johore Bahru on the 17th day of July 1982 appeals to 

the Federal Court against the whole of the said decision.

Dated this 12th day of August 1982.

3d. Shearn Delamore & Co. 
Solicitors for the 3rd Appellant
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1. The Chief Registrar, 
Federal Court,

In the Federal 
Court

>
Kuala Lumpur. « I • ^ 

* Notice of
2. Senior Assistant Registrar, Appeal of

High Court, 3rd. Defendant
Johore Bahru. (Liability)

5. The Respondent abovenamed 12th August
and/or her Solicitors, 1982 (Cont'd) 

10 Messrs Subra Naicker & Co., 
No. 4-5, 1st Floor, 
Jalan Itrahim, 
Johore Bahru.

4. The 1st Appellant abovenamed 
and/or his Solicitors, 
Messrs Alien & Gledhill, 
24-th Floor, Bangunan TJMBC, 
Jalan Sulaiman, 
Kuala Lumpur 01-3J.

20 5« Th* 2nd Appellant atovenamed, 
c/o Messrs Suppiah & Singh, 
No.2-D, Jalan Ah Fook, 
Johore Bahru.

The address for service of the 3rd Appellant 

is Shearn Delanore &. Co., No.2 Benteng, Kuala Lumpur 

01-19.

527.



No. 39

NOTICE OF APPEAL OF 1ST AND 2ND 
DEFENDANTS

In the Federal 
Court___________

No. 39 
Notice of 
Appeal of 
1st & 2nd 
Defendants 
(Liability) 
1^th August 
1982

IN THE FEDERAL COURT 0* MALAYSIA 
(Appellate Jurisdiction)

FEDERAL OOURT CIVIL APPEAL HO.216 OF 1982 

Between

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3- Aral Chandran ... Appellant

And 

Tara Rajaratnam (m.w.) ... Respondent

(In the Matter of Civil Suit No.284 
of 1979 in the HigH Court in Malaya 
at Johore Bahru

Between

Tara Rajaratnam (m.w.) . 

And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul Chandran

Plaintiff

Defendants)

10

NOTICE OF APPEAL

TAKE NOTICE that Jagindar Singh and P. Suppiah 

the First and Second Defendants respectively, being 

dissatisfied with the decision of the Honourable Mr. 

Justice Ahdul Razak bin Dato' Abu Samah given, at Johore 

Bahru on l?th day of July, 1982, appeals to the Federal 

Court against the whole of the said decision.

Dated this 14th day of August, 1982.

20

Sd: Jagindar Singh 
First Defendant

3d: P. Suppiah 
Second Defendant

Sdt Suppiah & Singh 
Solicitors for the First 
and Second Defendant*

- 2 -
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To: In the federal
The Chief Registrar, Court_______ 
Federal Court,
Malaysia, WO. ^ 
Kuala Lumpur. Notice of

Appeal of 
And to: 1st & 2nd

The Sr. Assistant Registrar, Defendants
High Court, (Liability)
Malaya, 1^th August

10 Johore Bahru. 19g2 ( Cont , d)

Ar|fl to:

The abovenamed Respondent, 
and/or her Solicitors, 
Messrs. Subra Naicker & Co., 
No.4-5, 1st Floor, Jalan Ibrahim, 
Johore Bahru.

And to:
The abovenamed Third Defendant 
and/or his Solicitors Messrs. 

20 Shearn, Delamore & Co.,
No.2, Benteng, Kuala Lumpur.

The address for service for the First and Second 

Defendant is Messrs. Suppiah & Singh, 2-D, Jalan Ah Fook, 

Johore Bahru.

529.



No. kQ

MEMORANDUM OF APPEAL OF 1ST AND 2ND 
DEFENDANTS

In the Federal ™ *HE H(Appellate Jurisdiction) Court _______
, _ FEDERAL COURT CIVIL APPEAL NO. 216 0? 1982 No. W —————————————————————————————— f —

Memorandum Between
of Appeal

Jagindar Singh

Defendants 5> Arul cftandran ... Appellants(Liability) —————
21st September And

Tara Rajaratnam (m.w. ) ... Respondent

(In the Matter of Civil Suit No. 284 10 
of 1979 ia the High Court in Malaya 
at Johore Bahru

Between

Tara Rajaratnaa (m.w.) ... Plaintiff 

And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul Chandran ... Defendants)

MEMORANDUM 0? APPEAL

Jagindar Singh and P. Suppiah, the First and 20 

Second appellants aborenamed appeal to the Federal 

Court against the whole of the decision of the 

Honourable Mr. Justice Abdul Hazak bin Dato 1 Abu Samah 

given at Johore Bahru on the l?th day of July 1982 on 

the following grounds:

1. The learned Judge erred in law and in fact in 

holding that the Second Defendant's undertaking 

not to sell the property for one year ran from 

the 5th July 1975:

2. The learned Judge erred in law and in 30 

fact in holding that there was a breach of 

contract because the payment was not done in 

accordance with the Agreement dated the 30th 

March 1974:

530.



10

20

- 2 -

3. The learned Judge erred in fact in 

holding that the original Agreement was not 

varied so as to take account of the fact 

that 121,819.80 Dollars was owing to the 

HongKong and Shanghai Bank:

In the Federal
-our ———— ; ——— 
No. kO 
Memor d 
of Appeal 
1st & 2nd 
Defendant

30

A-. The learned Judge erred in law and (Liability)
21st September 

in fact in holding that the action by the 1982 (Cont'd)

Second Defendant against Dr. Das in res­ 

pect of a dishonoured cheque was breach of 

the memorandum:

5. The learned Judge erred in law in 

considering the unpleaded and unargued quest­ 

ion of whether the Second Defendant was acting 

as agent for the First Defendant as undisclosed 

principal :

6. If the learned Judge did not so err then 

he erred in fact in finding that the Second 

Defendant was acting as such agent:

7. The learned Judge erred in law in hold- 

jjxg as he appears to have done that if there 

was such an agency then both the First Defendant 

and the Second Defendant would be liable to 

the Plaintiff for breach of contract:

8. The learned Judge erred in law in consi­ 

dering the question of undue influence in cir­ 

cumstances when the transaction was not capable 

of being set aside and where the Plaintiff had 

not made and had never been in a position to 

make a tender of monies for the property by the 

First and Second Defendants:

531.
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9. The learned Judge erred in law in 

holding that any transaction inter vivos 

between a solicitor and client is presumed 

to have been procured by undue influence:

10. The learned Judge erred in law in 

considering that Section 16(1) of the Con­ 

tracts Act was applicable:
11. The learned Judge's finding that the 

Second Defendant was the Plaintiff's solicitor 

at the material time was against the weight of

evidence:
12. The learned Judge erred in law and in 

fact in holding that in the circumstances of 

this case a presumption of undue influence arose 

in the Plaintiff s favour:
13. If Section 16(1) of the Contracts Act 

was applicable the learned Judge erred in law 

in applying it in the absence of evidence of

undervalue:
14. The learned Judge erred in law and in 

fact in holding that the terms of the Memorandum 

were harsh and unconscionable and unfair to the

Plaintiff:
15. The learned Judge erred in law and in
fact in hQlding that the First and Second Defendants

had not rebutted the presumption of undue influence

even if there was one or discharged the burden

on them under Section 16 of the Contracts Act

even if there was one:
..*/-

10

20

532.



16. The learned Judge's finding that the In the Federal
Court 

Plaintiff was never informed of the variation ———————————
No. kO 

of the original Agreement was made in the Memorandum

absence of any evidence in support of it of Appeal
1st & 2nd 

or was against the weight of evidence: Defendants

17. If the learned Judge was at P.40C (Liability)
21st September 

making a finding of fraud such a finding 1982 (Cont'd)

was wrong in law and in fact:

18. The learned Judge erred in law in

10 considering that Section 20 of the Contracts 

Act was applicable:

19. The learned Judge erred in law and in fact 

in holding that the First and Second Defendants 

as solicitors had been entrusted with the hold­ 

ing of the Document of Transfer as security:

20. The learned Judge erred in law and in 

fact in holding that the First «p<1 Second De­ 

fendants were constructive trustees of the 

property:

20 21. The learned Judge erred in law and in

fact in considering that the Plaintiff was ask­ 

ing the Court to declare that the Transfers 

to the Defendants were fraudulent and null and 

void:

22. The learned Judge erred in law in consi­ 

dering that Section 340 of the National Land 

Code was brought into play because in order to 

claim damages it was only implicit that the 

Plaintiff must first be able to set aside

V) the land in the hands of the Defendants if 

it had not been transferred to 3rd parties:

533.
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23- If the learned Judge was right to 

consider Section 5^0 he erred in law in 

construing the word "fraud" in that Section 

by reference to the Criminal Law or by 

reference to Section 17 of the Contracts 

Act i

24. The learned Judge's finding that the

Plaintiff was under the impression that the

land was transferred to the Second Defendant

as a security was against the weight of evi- -JQ

dence:

25. There was no evidence on which the 

learned Judge could find that the Defendants 

had failed to serve the Plaintiff with documents 

because "they had to avoid her so that there 

could be no stumbling block to their mischief":

26. The learned Judge erred in law and

in fact in holding that the Memorandum and

Transfer were not consistent with a sale

coupled with a right of repurchase for one 20

year and that the sale and such right were

in direct conflict:

27. The learned Judge erred in law in 

holding that there could not have been a sale 

because the Second Defendant did not file a 

caveat until February 1975«

28. The learned Judge erred in law and in 

fact in holding that the Second Defendant's 

Statutory Declaration in support of the caveat 

contradicted an assertion that there had been 30 

a sale:



- 6 -

29. The learned Judge erred in law in In the Federal
Court ___ 

holding that the failure to disclose that —————— - ————
No. kO 

the time for re-purchase would run from the Memorandum

JOth March 1974 and not from the date when of Appeal
1st & 2nd

the 220,000 Dollars was paid was an act of Defendants 
. , (Liability) 
fraud: 21st September 
JO. The learned Judge erred in law and in 1982 (Cont'd)

fact in holding the Second Defendant was 

guilty of fraudulent misrepresentation when 

10 he represented to the Plaintiff that if Dr. 

Das was unable to pay the debt the land 

would be sold and the balance could be used 

to buy some property nearby. No allegation 

of such fraud was pleaded and in any event 

the finding of facts relied on was against 

the weight of evidence i

31. The learned Judge erred in law in 

holding that the Second Defendant represen­ 

ted that the Transfer to him was subject to 

20 buying in accordance with the terms of the 

Memo randum :

32. The learned Judge erred in law and 

in fact in holding that the Memorandum was 

a false device to induce the Plaintiff to 

sign the Transfe^i

33. The learned Judge erred in law and
9

in fact in holding that the action against 

Dr. Das for the dishonoured cheque extinguished 

the Memorandum:

JO 3** The learned Judge erred in law and in 

fact in holding that the manuscript addition 

to the Memorandum repudiated the status of

535
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the Second Defendant from one of absolute 

owner to that of a mortgage and in holding 

that it was never intended to have any 

effect and in holding that it could not 

have any effect:

35» The learned Judge erred in law in 

holding that the fact that the Transfer was 

left undated was evidence of an intention 

not to comply with the Memorandumt 

36. The learned Judge erred in law in 

holding that by accepting the said manus­ 

cript addition the Second Defendant was 

acknowledging and representing that it was 

a security:

37- The learned Judge erred in law and in 

fact by holding that the Second Defendant in 

not withdrawing the Memorandum and manuscript 

chose to mislead the Plaintiff and that he 

was estopped from his own fraudulent conduct 

from asserting the true construction of the 

documents:

38. There was no evidence on which the 

learned Judge could find that the Second 

Defendant deliberately avoided payment of 

the amount owed by Dr. Das: 

39 • There was no evidence to support the 

learned Judge's finding .that the terms of the 

Memorandum were not varied or alternatively 

such finding was against the weight of evidence
: 

40. There was no evidence to support the 30 

learned Judge's finding that it was not shown 

by the Defendants that the Plaintiff had

..&/-

20
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authorised her husband to represent her In the
Federal in connection with the Memorandum and matters _,Court

arising out of it or alternatively such find- ». KQ
ing was against the weight of evidence: Memorandum

of Appeal 4-1. The learned Judge erred in law in 1st & 2nd
holding that by dealing with the Plaintiff's Defendants

(Liability) 
husband the Defendants' fraud was made "Even 21st

•w-, * ^ • * j -, September more damnable and on. this fraud alone ...... + nfiy (r* +1,
the Defendant's story must be refuted and

-JQ judgment be entered for the Plaintiff":

42. The learned Judge erred in law and 

in fact in holding that the First and Second 

Defendants by their letter dated the 2nd 

February 1975 were representing to the Chung 

Khiaw Bank Ltd. that the Second Defendant 

xas the absolute and unqualified owner of 

the property and in holding that such letter 

was a fraud on the said Bank: 

4J. The learned Judge erred in law in

20 holding that the Defendant evinced an inten­ 

tion to defraud the Plaintiff by their 

deliberate act of transferring the land to 
them without first informing the Plaintiff:

44. The learned Judge erred in fact in 

holding that there was no evidence that 

Messrs. Teow and Chin were informed of the 
proposed Transfer:

45. The learned Judge erred in fact in 
holding that Messrs. Yeow and Chin were not 

50 acting for the Plaintiff in connection with 
the aaid Transfer!

537.
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46. The learned Judge erred in law in 
holding that the First Defendant's attesta-
tation of the Transfer was indicative of fraud:
47. There was no evidence to support the
learned Judge's finding that "the Defendant's
modus operandi was to obtain the Title Deeds
ignore the Memorandum refrain from paying
CKB and thus forcing the Plaintiff to reduce
the overdraft himself and when the opportune
moment case for them to pay the Bank dia- 10
charge the Charges and register the land in
their name while all the tine the Plaintiff
was kept completely in the dark"t
48. The learned Judge erred in considering
that the allegation as against the First pnd
Second Defendants was of collusion to commit
fraud or that there was any allegation of
conspiracy against any Defendants and erred
in law in considering that Section 10 of the
Evidence Act was applicable: 20
49. The learned Judge erred in law and in 
fact in holding that "If the 2nd Defendant 
had falsely represented to the Plaintiff the 
facts then since (the 1st Defendant) knew that 
they were false and chose to remain silent 
instead then he must be guilty of fraud too":
50. There was no evidence to support the
learned Judge's finding that the Transfer to
the 3rd Defendant at the 1st Defendant's.
direction was to hide it from the Plaintiff 50
having fraudulently obtained it from her:

..Id/-
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51. The learned Judge erred in law in 

holding that in considering fraud the Court 

can draw inferences against the 1st Defendant 

from letters vrritten by his firm and that the 

1st Defendant must be deemed to know about all 

the letters written by his firm:

52. The learned Judge erred in law in 

holding that the 3rd Defendant could only 

exonerate himself by stating that he was a 

bona fide purchaser for value: 

53« The learned Judge erred in law and 

in fact in holding that the stand initially 

or at any time taken by the 3rd Defendant in 

these or any other proceedings was that he 

was a bona fide purchaser for value: 

5^. The learned Judge erred in law in 

holding that it was implicit in being a 

registered owner that one was a bona fide 

purchaser for value:

55» There was no evidence to support the 

learned Judge's finding that the Jrd Defen­ 

dant knew the contents of the pleadings and 

other documents in the Sessions Court case 

prior to January 1977t

56. There was no evidence to support the 

learned Judge' e finding -ghat the 3rd Defen­ 

dant was present in the Sessions Court case 

on the 12th May 19761

57. The learned Judge erred in fact in 

inferring that the 3rd Defendant said in 

effect, or time and again to the Law Society 

that he was a bona fide purchaser for valuei

539.
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58. the learned Judge erred In fact In 

finding or inferring; that the 3rd Defendant
 

had been lying that he was a registered pro
­ 

prietor and the only reason for that lie no
t 

to disclose it until now was to conceal the
 

1st Defendant's fraud:

59. The learned Judge erred in law and in 

fact in holding that the fact that the 1st 

Defendant told the 3rd Defendant that he 

wanted the 3rd Defendant to subdivide and 

develop the land ..... should alone be 

sufficient to arouse suspicion in the 3rd 

Defendant's mind as to put himself on an 

enquiry and as he did not enquire fraud 

must be ascribed to'him:

60. The learned Judge erred in law in 

holding that for letters written to or copi
ed 

to the Plaintiff's husband to bind the Plai
n­ 

tiff it must be shown that she had actual 

knowledge of them:

61. The learned Judge erred in law and 

in fact in holding that the 2nd Defendant's
 

caveat was for the purpose of preventing th
e 

Plaintiff from creating further charges if 

by that he meant that that was its only 

purpose or the actual renson for lodging 

the caveat:

62. The learned Judge erred in law and 

in fact in holding that no necessary infere
nce 

as to the Plaintiff's knowledge of the cont
i­ 

nued existence of the agreement could be dr
awn

10

20

30 
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against the Plaintiff by reason of the In the
Federal lodging of the caveat and her being Court

notified of such lodging: pjo. I+Q
63. The learned Judge erred in law in Memorandum

of Appeal construing the Plaintiff's Defence in the 1st & 2nd
DefendantsSessions Court case: /T . , .,., \(Liability)

64. The learned Judge erred in law in 21st September
1982 (Cont'd) holding that the Court was not concerned

with what the value of the land was but 
10 was concerned with whether fraud had been 

committed whatever the value of the land 
might be:

65- There was no evidence to support the 
learned Judge's finding that the Plaintiff 
probably meant that the land would be worth 
about 1M. Dollars after the houses were 
built and sold:

66. The learned Judge erred in law «n4 
in fact in rejecting P.56, P. 56A and P. 56B: 

2Q 6?. There was no evidence to support the 
learned Judge's belief that the original of 
D6 was sent to the Income Tax Department not 
by the Plaintiff herself but by some other 
person or his suspicion that the said docu­ 
ment was"a forgery and the learned Judge 
erred in law in expunging it from the recordi 
68. The learned Judge erred in finding that 
the evidence of Sivanandan (D.W.5) was that 
the Plaintiff and her husband had a confiden- 
tial discussion in the midst of their guests 
or that he said that no introductions were 
made and there was no evidence to support

..IV-



In the
Federal
Court

No. kO 
Memorandum 
of Appeal 
1st & 2nd 
Defendants 
(Liability) 
21st September 
1982 (Cont'd)

- 13 -

the learned Judge's finding that his evi­ 

dence was contradictory or biased or that he 

was an incidental part of the conspiracy 

between the Defendants to defraud the Plain­ 

tiff. The learnea Judge vjac wrong to reject 

his evidence:

69. The learned Judge erred in law and in 

fact in rejecting the 3rd defendant's Counter­ 

claim:

70. If tb« learned Judge lield that his 

findings entitled the Plaintiff to damages 

for undue influence, fraud or breach of 

trust he erred in law.

Dated this 21st day of September, 1982.

10

(sd) Jagindar Singh 

First Appellant

(sd) P. Suppiah 

Second Appellant

(sd) Alien & Gledhill

Solicitors for the First 
and Second Appellants 20



To:

And to:

10

And to:

20

The Chief Registrar, 
Federal Court, 
Malaysia, 
Kuala Lumpur.

The Senior Assistant Registrar, 
High Court,

KnXe'Banru.

The abovenamed Respondent, 
and/or her Solicitors, 
Messrs. Subra Naioker & Co., 
No. 45, 1st Floor, Jalan Ibranojn, 
Johore Bahru.

And to:
The abovenamed Third Appellant, 
and/or his Solicitors, 
Messrs. Shearn Delamor* & Co., 
No. 2, Benteng, 
Kuala Lumpur.

In the
Federal
Court

r nNo. ty
Memorandum
of Appeal 
1st & 2nd
Defendants

1982
September 
(Cont'd)

The address for 1 service for the First and 

Second Defendants is Messrs Alien and Gledhill, Bangunan 

U.11.B.C., (24th Floor) Jalan Sulaiman, Kuala Lumpur 01-33.
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IN THE FEDERAL COURT 0? MAIJtfSIA 
(Appellate Jurisdiction)

FEDERAL COURT CIVIL APPEAL NO.216 OP l<- 2

Between

1. Datuk Jagindar Singh
2. Uatuk P. Suppiah
3. Arul Chandran . . .

And

Appellants

Tara iiujaratnarr. (m.w.)... Respondent

(In the flatter of Civil Suit No.284 
of 1979 in the High Court in Malaya 
at Johore Lahru

Between

Tara Rajaratnam (m.w.) ... Plaintiff 

And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
5. Arul Chandran ... Defendants)

10

MEMORANDUM OF APPEAL

Filed this 21st day of September, 1982^. 20

Messrs Alien & Gledhill, 
Advocates & Solicitors, 

Bangunan U.M.B.C.,
(24th ?loor) 

Jalan Sulaiman, 
KPALA LUMPUR 01-33.
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IK THE FEDERAL COURT OF MALAYSIA 
(Appellate Jurisdiction)

FEDERAL COURT CIVIL APPEAL HO.213 0? 19S2 

Between

1. Datuk Jagindar Singh
2. Datuk P. Suppiaii 
3 • Aral Chandran

Tara Rajaratnam (m.w. ) ...

(In the Matter of Civil Suit No.284 
of 1979 in the High Court in Malaya 
at Johore Bnhru

Between

Tara Rajaratnara (m.w.) ... 

And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3 . Arul Chandran

Appellants —————

Respondent

In the
Federal
Court

No. 41 
Memorandum 
of Appeal. 
3rd Defendant 
(Liability) 
21st September 
1982

Plaintiff

Defendants)

30

MEMORANDUM OF APPEAL

Arul Chandran, the Third Appellant abovenamed 

appeals to the Federal Court against the whole of the 

decision of the Honourable Mr. Justice Abdul Razak 

bin Dato 1 Abu Samah given at Johore Bahru on the 17th 

day of July 1982 on the following grounds:

1. The learned Judge erred in law and in fact 

in holding that the Second Defendant's under­ 

taking not to sell the property for one year 

ran from the 5th July 1975:

2. The learned Judge erred in law and in fact 

in holding that there was a breach of contract 

because the payment was not done in accordance 

with the Agreement dated the JOth March 1974:
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Court
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Memorandum 
of Appeal 
3rd Defendant 
(Liability) 
21st September 
1982 (Cont'd)

- 2 -

3- The learned Judge erred in fact in 
holding that the original Agreement was not 
varied so as to take account of the fact 
that 121,819.80 Dollars was owing to the 
Hongkong and Shanghai Bank:

4. The learned Judge erred in law and 
in fact in holding that the action by the 
Second Defendant against Dr. Das in respect 
of a dishonoured cheque was breach of the 
memorandum:

5. The learned Judge erred in law in 
considering the unpleaded and unargued 
question of whether the Second Defendant 
was acting as agent for the First Defendant 
as undisclosed principal:

6. If the learned Judge did not so err 
then he erred in fact in finding that the 
Second Defendant was acting as such agent:
7. The learned Judge erred in law in 
holding as he appears to have done that if 
there was such an agency then both the ?irst 
Defendant and the Second Defendant would be 
liable to the Plaintiff for breach of contract:
8. The learned Judge erred in law in 
considering the question of undue influence 
in circumstances when the transaction was 
not capable of being set aside and where the 
Plaintiff had not made and had never been in 
a position to make a tender of monies for the 
property by the First and Second Defendants:

10

20

.37-
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9. The learned Judge erred in law in 

holding that any transaction inter vivos 

between a solicitor and client is presumed 

to have been procured by undue influence:

10. The learned Judge erred in law in 

considering that Section 16(1) of the 

Contracts Act was applicable:

11. The learned Judge's finding that the 

Second Defendant was the Plaintiff's solicitor 

at the material time was against the weight 

of evidence:

12. The learned Judge erred in law and in 

fact in holding that in the circumstances of 

this case a presumption of undue influence 

arose in the Plaintiff's favour:

13. If Section 16(1) of the Contracts Act 

was applicable the learned Judge erred in law 

in applying it in the absence of evidence of 

undervalue:

14. The learned Judge erred in law and in 

fact in holding that the terras of the Memorandum 

were harsh and unconscionable and unfair to the 

Plaintiff:

15. The learned Judge erred in law and in 

fact in holding that the First and Second 

Defendants had not rebutted the presumption of 

undue influence even if there was one or discharged 

the burden on them under Section 16 of the 

Contracts Act even if there was one:

In the
Federal
Court
No. M 
Memorandum 
of Appeal 
3rd Defendant 
(Liability) 
21st September 
1982 (Cont'd)
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16. The learned Judg«'s finding that the 

Plaintiff was never informed of the variation 

of the original Agreement was made in the 

absence of any evidence iu. support of it 

or was against the weight of evidence:

17. If the learned Judge was at P.4OC 

making a finding of fraud such a finding was 

wrong in law and in fact:

18. The learned Judge erred in law in

considering that Section 20 of the Contracts 10

Act was applicable:

19. The learned Judge erred in law and 

in fact in holding that the First and Second 

Defendants as solicitors had been entrusted 

with the holding of the Document of Transfer 

as security:

20. The learned Judge erred in law and in

fact in holding that the First and Second

Defendants were constructive trustees of the

property: 20

21. The learned Judge erred in law and in 

fact in considering that the Plaintiff was 

asking the Court to declare that the Transfers 

to the Defendants were fraudulent and null and 

void:

22. The learned Judge erred in law in

considering that Section 34O of the National

Land Code was brought into play because in

order to claim damages it was only implicit

that the Plaintiff must first be able to set 30

aside the land in the hands of the Defendants

if it had not been transferred to 3rd parties:
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2J. If the learned Judge was right to In the
Federal 

consider Section 340 he erred in law in Court

construing the word "fraud" in that Section ^Q ^ ^

by reference to the Criminal Law or by Memorandum
of Appeal 

reference to Section 17 of the Contracts Act: ?r(j Defendant

24. The learned Judge's finding that the (Liability)
21st September 

Plaintiff was under the impression that the 1982 (Cont'd)

land was transferred to the Second Defendant 

as a security was against the weight of 

10 evidence:

25. There was no evidence on which the 

learned Judge could find that the Defendants 

had failed to serve the Plaintiff with documents 

because "they had to avoid her so that there 

could be no stumbling block to their mischief":

26. The learned Judge erred in law and in 

fact in holding that the Memorandum and 

Transfer were not consistent with a sale coupled 

with a right of repurchase for one year and that 

20 tne sale and such right were in direct conflict: 

27- The learned Judge erred in law in 

holding that there could not have been a sale 

because the Second Defendant did not file a 

caveat until February 1975s 

28. The learned Judge erred in law and in 

fact in holding that the Second Defendant's 

Statutory Declaration in support of the caveat 

contradicted an assertion that there had been 

a sale:
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In the 29. The learned Judge erred in law in
Federal,, , holding that the failure to disclose thatOourt
j, L^ the time for repurchase would run from the

Memorandum 3Qth March 197^ and not from the date when
of Appeal
3rd Defendant *ne 220,000 Dollars was paid waa an act of

(Liability) fraud:
21st September
1982 (Cont'd) 50. The learned Judge erred in law and

in fact in holding the Second Defendant waa

guilty of fraudulent misrepresentation when

he represented to the Plaintiff that if -JQ

Dr. Das was unable to pay the debt the land

would be sold and the balance could be used

to buy some property nearby. No allegation

of such fraud was pleaded and in any event

the finding of facts relied on was against

the weight of evi dance t

31. The learned Judge erred in law in

holding that the Second Defendant represented

that the Transfer to hin was subject to buying

in accordance with the terms of the Memorandum: 20

32. The learned Judge erred in law and in 

fact in holding that the Memorandum was a false 

device to induce the Plaintiff to sign the 

Transfer:

33. The learned Judge erred in law and in

fact in holding that the action against Dr. Das

for the dishonoured cheque extinguished the

Memorandum.

34-. The learned Judge erred in law and in

fact in holding that the manuscript addition ,Q

to the Memorandum repudiated the status of the

550.
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10

20

Second Defendant from one of absolute owner 

to that of a mortgage and in holding that 

it was never intended to have any effect 

and in holding that it could not have any 

effect:

35. The learned Judge erred in law in 

holding that the fact that the Transfer was 

left undated was evidence of an intention 

not to comply with the Memorandum:

36. The learned Judge erred in law in 

holding that by accepting the said manuscript 

addition the Second Defendant was acknow­ 

ledging and representing that it was a security: 

37- ^he learned Judge erred in law and in 

fact by holding that the Second Defendant in 

not withdrawing the Memorandum and manuscript 

chose to mislead the Plaintiff »TUJ that he was 

estopped from his own fraudulent conduct from 

asserting the true construction of the documents

38. There was no evidence on which the 

learned Judtre could find that the Second Defen­ 

dant deliberately avoided payment of the amount 

owed by Dr. Das:

39. There was no evidence to support the 

learned Judge's finding that the terms of the 

Memorandum were not varied or alternatively 

such finding was against the weight of evidence:

40. There waft no evidence to support the 

learned Judge's finding that it was not shown 

by the Defendants that th« Plaintiff had

In the
Federal
Court

No. M 
Memorandum 
of Appeal 
3rd Defendant 
(Liability) 
21st September 
1982 (Cont'd)
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Memorandum-
of Appeal
3rd Defendant
(Liability) 

21st September 
1982 (Cont'd)

authorised her husband to represent her in 

connection with the Memorandum and matters 

arising out of it or alternatively such finding 

was against the weight of evidence: 

41» The learned Judge erred in law in 

holding that by dealing with the Plaintiff's 

husband the Defendant'a fraud was made "Even 

more damnable and on this fraud alone ......

the Defendant's story must be refuted and 

Judgment be entered for the Plaintiff":

42. The learned Judge erred in law and 

in fact in holding that the First and Second 

Defendants by their letter dated the 2nd 

February 1975 were representing to the Chung 

Khiaw Bank Ltd. that the Second Defendant 

was the absolute and unqualified owner of 

the property and in holding that such letter 

was a fraud on the said Bank:

43. The learned Judge erred in law in 

holding that the Defendant evinced an intention 

to defraud the Plaintiff by their deliberate 

act of transferring the land to them without 

first informing the Plaintiff:

44. The learned Judge erred in fact in 

holding that there was no evidence that 

Messrs. Teow and Chin were informed of the 

proposed Transfers

45. The learned Judge erred in fact in 

holding that Messrs. Teow and Chin were not 

acting for the Plaintiff in connection with 

the said Transfer:

10

20

552.
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46. The learned Judge erred in law in 
holding that the First Defendant's attesta­ 
tion of the Transfer was Indicative of fraud:
47. There was no evidence to support the 
lenrned Judge's finding that "the Defendant's 
nodus operandi was to obtain the Title Deeds 
icrnorn the Memorandum refrnin from paying CKB 
nnd thus forcing the Fl'ai.ntiff to reduce the 
overdraft himself and when the opportune moment 
came for them to pay the Bank discharge the 
Charges and register the land in their name 
while all the time the Plaintiff was kept 
completely in the dark":

48. The learned Judge erred in considering 
that the allegation as against the First and 
Second Defendants was of collusion to commit 
fraud or that there was any allegation of 
conspiracy against any Defendants and erred 
in law in considering that Section 10 of the 
Evidence Act was applicable:

49. The learned Jud^e erred in law and in 
fact in holding that "If the ?nd Defendant 
had falsely represented to the Plaintiff the 
facts then since (the 1st Defendant) knew that 
they were false and chose to remain silent 
instead then he must be guilty of fraud too":
50. There was no evidence to support the 
learned Judge's finding that the Transfer to 
the 3rd Defendant at the 1st Defendant's 
direction was to hide it from the Plaintiff 
having fraudulently obtained it from her:

In the
Federal
Court
No. M 
Memorandum 
of Appeal 
3rd Defendant 
(Liability) 
21st September 
1982 (Cont'd)

553.
..10A
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In the 51 • The learned Judg» erred in law in

Federal holding that in considering fraud the Court 
Court

can draw inferences against the 1st Defendant 
No. if1
Memorandum from letters written by his firm and that the 
of Appeal
, ^ ) fe dant s Defendant must be deemed to know about all

(Liability) the letters written by his firm:
21st September
1982 (Cont'd) 52- The learncd Judge erred in law in

holding that the 3rd Defendant could only

exonerate himself by stating that ne was -a

bona fide purchaser for value: 10

53- The learned Judge arred in law and

in fact in holding that the stand initially

or at any time taken by the 3rd Defendant in

these or any other proceedings was that he

was a bona fide purchaser for value:

54. The learned Judge erred in law in

holding that it was implicit in being a

registered owner that one was a bona fide

purchaser for value:

55- There was no evidence to support 20

the learned Judge's finding that the 3rd

Defendant knew the contents of the pleadings

and other documents in the Sessions Court case

prior to January 1977 :

56. There was no evidence to support the

learned Judge's finding that the 3rd Defendant

was present in the Sessions Court case on the

12th May 1976:

57- The learned Judge erred in fact in

inferring that the 3rd Defendant said in -ZQ

effect, or time and again to the Law Society

that he was a bona fide purchaser for value:

..ll/-
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10

20

30

58. The learned Judge erred in fact in 
finding or inferring that the 3rd Defendant 
had been lying that he was a registered 
proprietor and the only reason for that lie 
not to disclose it until nov; was to conceal 
the 1st Defendant's fraud:

59. The learned Judp;e erred in law and 
in fact in holding that the fact that the 
1st Defendant told the 3rd Defendant that 
he wanted the 3rd Defendant to subdivide 
and develop the land ..... should alone be 
sufficient to arouse suspicion in the 3rd 
Defendant's mind as to put himself on an 
snquiry pod as he did not enquire fraud 
must be ascribed to him;

60. The learned Jud^e erred in law in 
holding that for letters written to or 
copied to the Plaintiff's husband to bind 
the Plaintiff it must be shown that she had 
actual taiowledcre of thern:

61. The learned Judge erred in law and 
in fact in holding th?,t the 2nd Defendant's 
caveat was for the purpose of preventing the 
Plaintiff from creating further charge* if 
by that he meant that that was its only 

purpose or the actual reason for lodging the 
caveat:

62. The learned Judge erred in law and 
in fact in holding that no necessary inference 
as to the Plaintiff's knowledge of the continued 
existence of the agreement could be drawn

In the
Federal
Court
No. U1 
Memorandum 
of Appeal 
3rd Defendant 
(Liability) 
21st September 
1982 (Cont'd)
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In the against the Plaintiff by reason of the

Federal lodging of the caveat and her being 
Court

, . notified of such lodging: No. **•!
Memorandum 63. The learned Judge erred in law in
of Appeal
"=5rd Defendant construing the Plaintiff's Defence in the

(Liability) Sessions Court case:
21st September
1982 (Cont'd) 6*» ^e learned Judge erred in law in

holding that the Court was not concerned

with what the value of the land was but

was concerned with whether fraud had been 10

committed whatever the value of the land

might be:

65- There was no evidence to support

the learned Judge's finding that the

Plaintiff probably meant that the land

would be worth about 1M. Dollars after the

houses were built and sold:

66. The learned Judge erred in law and

in fact in rejecting P.56, P.56A and P.56B:

6?. There was no evidence to support the 20

learned Judge's belief that the original of

D6 was sent to the Income Tax Department not

by the Plaintiff herself but by some other

person or his suspicion that the said document

was a forgery and the learned Judge erred in

law in expunging it from the record:

68. The learned Judge erred in finding that

the evidence of Sivanandan (D.W.5) was that the
Plaintiff and her husband had a confidential
discussion in the midst of their guests or 30

that he said that no introductions were made

and there was no evidence to support the learned

..13/-
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Judge's finding that his evidence was in the
Federal

contradictory or biased or that he was ^
Court

an incidental part of the conspiracy „ ,

between the Defendants to defraud the Memorandum
of Appeal 

Plaintiff. The learned Judge was wrong ^rd Def^o^t;

to reject his evidence: (Liability)
21st September 

69. The learned Judge erred in law 1982 (Cont'd)

and in fact in rejecting the 3rd Defen­ 

dant ' a Count er cla im :

10 70. If the learned Judge held that 

his findings entitled the Plaintiff to 

damages for undue influence, fraud or 

breach of trust he erred in law.

Dated this 21st day of September 1982.

(sd) Shearn Delamore & Co.

Solicitors for the Third 
Defendant /Appe llant ___ _

To:

The Chief Registrar, 
Federal Court, 
Malaysia, 
Kuala Lumpur.

And to:

The Senior Assistant Registrar, 
High Court, 
Malaya, 
Johore Bahru.

And to:

The abovenamed Respondent, 
30 and/or her Solicitors,

Messrs. Subra Naicker & Co., 
No. 45, 1st Floor, Jalan Ibrahim, 
Johore Bahru.

..IV-
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In the And to:
Federalp , The abovenamed 1st and. 2nd Appellants,
uourt— and/or their Solicitors,
N /, 1 Messrs. Alien & Gledhill,
, * Bangunan U.M.B.C.,
Memorandum (24th Floor),
of Appeal Jalan Sulaiman,
3rd Defendant Kuala Lumpur 01-33-
(Liability) 
21st September 
1982 (Cont'd)

The address for service for the Third Appellant

is Messrs. Shearn Delamore & Co., No.2 Benteng, 10 

Kuala Lumpur 01-19.
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No. k2 

PROCEEDINGS

IN THE HIGH COURT OF MALAYA AT JOHOR BAHRU 

CIVIL SUIT NO. 284/79

BETWEEN

Tara Kqjaratnam

Jagindar Singh ) 
P. Suppiah 
Arul Chandran

AND

Plaintiff

Defendants

NOTES UP EVIDENCE

Coram; Y>A» Abdul ttazak bin 
Dato'^Abu Samah. J

In the High 
Court____
No. 4" 2
Proceeding* 
21at November 
1982

In Chambers

This 21st. November. 1982

Mr. Cecil Abraham for the 3rd* Defendant.

Mr. Chin Yew Meng for the 1st. and 2nd Defendants.

Mr. H.E. Cashin and Mr* Subra Naicker for the Plaintiff.

Mr. Abraham;

Appeal on the 10th. January, 1983; Question of 

liability. There are merits: Saves time and costs. 

Not unusual for assessment of damages to be stayed. 

C.A. 194/80. 

Mr. Chin;

My client had made an affidavit on damages. 

The fact that there was an agreement, does not waive 

the right to appeal. Convenience. 

tor. SuKra Naicker;

Oppose the application, Law on stay. Halsbury's 

Law of England, Vol. 16, 3rd. Edition, Page 35 (Photocopy). 

There must be special circumstances. Pages 406 - 409.



In the High 
Court____

No. if2

Proceedings 
21st November 
1982 (Cont'd)

- 2 -

Circumstances in which action may b
e stayed. Ajaib 

Singn v. Jeffrey Fernandez, (1971) 1 M.L.J. Page 139. 

Serious or irreparable injury. 

Affidavit of applicant:

Not one fact mentioned that it is f
rivolous, 

prejudice, or injurious. They say stay will save 

costs and time. Appeal successful they say.

Stay saves costs and time. 

Mr. Cashin;

Two bites, two hearing and twice the cost, 

doubling the costs^ 

Mr. Abraham:

Order:

Stay of proceedings not stay of awar
d.

Application is disallowed with cost
s.

IN OPEN COURT,

This 21st. Day of 
November. 1962.

Mr. Abraham for the Jcd. Defendant.

Mr. Chin Yew Meng for the 1st. and 
2nd Defendants.

Mr. Subra Naicker and Mr. Cashin fo
r the Plaintiff.

Order;

To pay $973,OOO/- as general damage
s to be 

taxed. 6% on $370,260/- from 1975 till Jul
y 1982 and 

at 8% per annum on the judgment sum
 from date of 

hearing till realization and costs 
to be taxed.
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Mr. Abraham; In the 

I wish, t-o apply for a stay. The appeal is

coming up on 10th. January, 19^3. No * ^

Undertaking that appeal on damages will be -,5°fef, 1DSS
& 21st Noyemoer

dealt with at the same time. White Book 1979, 1 9&2 (Cont'd)

Page 909, Wilson v. Church. Stay should be allowed

if there is no reasonable probability of getting it

back because plaintiff is a person of no sufficient

means.

Mr. Chin:

Asks for a temporary stay to allow the appellant 

to go to the Federal Court to apply. 

Mr. Gas hint

The defendants to show special circumstances. 

To pay money in Court, or to pay money to the plain*- 

tiff's solicitors until the determination of this 

matter. We have not made a search of the defendants' 

assets. It will be a great pity, if by the time the 

case is over, the judgment is found to be nugatory. 

l-lr. Abraham:

There are no evidence to dispose of the 

assets. I cannot guarantee what my client will do. 

Order:

The defendants to pay the judgment sum with 

in one month into Court.

Sd. Razak 
( RAZAK, J

Kuala Lumpur,

1st. December, 1982.
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In the High A Mr. H»E* Cashin for Plaintiff
Court assisted by Subra Naicker,——————:—— Subra Naicker & Co.,
No. 42 45, Jalan Ibrahim,
Proceedings (Tingkat 1),
21 st November Johor Bahru. 

1982 (Cont'd)
Mr. Chin Yew Heng for 1st. 
and 2nd. Defendants, 

B Alien & Gledhill,
Advocates & Solicitors, 
Bangunan UMBC (24th. Floor), 
Jalan Sulaiman, 
Kuala Lumpur.

Mr. Cecil Abraham for 3rd. Defendant, 
Shearn & Delamore, 
Advocates & Solicitors, 
Mo. 2, Benteng, 
Kuala Lumpur.

Certified true copy

sd. Illegible^
Secretary to Judge,

Kuala Lumpur.
1/12/82
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In the High 
Court_____

No. <+3

Grounds of
Judgment on
Damages
21st November
1982

No. ^3 

GROUNDS OF JUDGMENT ON DAMAGES

IN THE HIGH COURT IN KULAlA AT JOHOR BAflflU 

CIVIL SUIT UU: 264 u*' 1V79

Tar a najaratnaia

Datuk Jagindar Singh 
Datuk ( P. Suppiah 
Arul ^'handran

Plaintiff

Defendants

QiiUUNiiS OF JUDGMENT ON flAMAGES UF ' ""

I aliall now deal with the question of damages, 

The plaintiff's claim is as already stated for breach 

of contract, undue influence, breach of trust and fraud. 

In my judgment I had found the 1st. ana 2nd. dsfenuants 

in breach in respect of each separate causes of action, 

The 3ra. defendant was found to be liable for fraud 

only in conjunction with tae 1st. and tae 2nd. defendants, 

In so far as the claiu for undue influence and breach of 

trust were concerned tue reuedy is in equity for resti­ 

tution if the subject matter was still in specie or for 

an account of the proceeds from its disposal. There is 

no doubt that the subject property in its original state 

had ceased to exist since it had been subdivided and 

transferred to third parties. It follows the remedy of 

restitution cannot lie. Indeed the plaintiff had 

abandoned the claim for an account of any profits 

derived. There is a claim however for exemplary damages.

563.
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Let us deal with the measure of damages In the High
Courtin respect of each claim. The object of an award is —————————
No. ^3 to give the plaintiff compensation for the damage, Judgment of

loss or injury he had suffered. The loss may be Razak J.
(damages) pecuniary or non-pecuniary. In the latter tiie damages2i st November

are not compensation for loss and the damages may be '"°2 v^oat a; 
nominal or exemplary.

In Contract, t;;e measure of damages is the 
market value of tue benefit which tae plaintiff nad 

10 been deprived tnrougn trie breacn. 'i'he plaintiff in 
other worus is entitled to loss of ids bargain. Tue 
object, is to put tae plaintiff in tae position as if 

trie contract had been performed (Mcgreftor on Contract 

13th. Edition, Page 21). The common law position had 
been restated by statute. Section 74 (1) of the 
Contract «ct says:-

"When a contract has been broken, the 

party who suffers by tae breach is 

entitled to receive, from the party

20 w ho has broken the contract, compen­ 

sation for any loss or damage caused 

to him thereby, wnich naturally arose 

in the usual course of things from tne 

breach, or which the parties knew, 

when they maue the contract, to be 

.likely to result from tne breach of it."
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In the High 
Court____
No. ^3 
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cont'd)

In Frauu , the Measure of claiaages is an award wnicii 
serves to put the plaintiff in tne position he 

would have been in, if the representation had not 
been made to him. (i-icgregor Page 907) . Salmond 
on 'fort (l?th. Edition Page 53-D on the other hand 
says it is to put the person whose rights have 
been invaded in the same position as if it had been 
respected. The net result in both, I think, is the 
same. In otner words if tne plaintiff is induced 
by fraud to conclude a contract, he is not entitled 
as he is in contract to recover in deceit for the 
loss of tne bargain. (Mcgregor paKe .-£07; Para 1357) 

Taere has been sor.ie doubt however regarding whether 
tne contractual or tortious measure should apply in 
tne tort of deceit; seemingly it was resolved in 

Doyle v. Olby (1969 2-JJ t^ase 15b) tnat t.ie tortious 
measure woula apply. The normal practice in deceit 
is as stated by ncgregor to value the property or 
services transferred less the value received, at 
the time of the transfer. (Page 913) • The plain­ 

tiff's claim was for general damages. There was no 
claim for special damages. If there was any value 
of the land pleaded, one must necessarily conclude 
therefore this was merely intended to emphasise 
that it had great value to both the plaintiff and 
the defendants . The actual value of the property 
at the time when the wrong was committed and at the

10

20
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date of judgment however will be relevant, as will In the High
Court._____ 

be seen later, to determine the plaintiff's loss. ————————
No. /f3 

I think it is sufficient for the purpose Judgment of

of awarding the damages for me to consider them, "fczak J.
(.damages) 

only on the basis of fraud because in my view the 21st November

award would be tie-highest attainable and would on ' 

necessarily cover the claim for the breach of 

contract and trust as well. It seems agreed, and 

it must be so, that the measure of damages shall be

10 determined as at the date of the transfer of the 

lanu from the plaintiff to tiie defendant, that is 

July 197?. 'fnat was tne time of tae wrong. The 

loss was the loss of the land itself wnicn by the 

fraud of the uefenuant, the plaintiff had been 

deprived of ana the plaintiff must thus be given 

the value of the property which she had lost. But 

to that value must be added the changes in its 

value in the intervening period, and the earliest 

time the action should have reasonably been brought

20 to judgment, (hcgregor Page 334.) .

What was therefore the value of the land
•

in July 1975? Both sides called their valuers to 

give evidence on the value of the land in July 1975.•o

D.W.4 said he was asked by the defendant to say 

whether the value at ^220,OOO/- was reasonable in 

197**. and 1975. It seems to me rather strange though 

why the valuer liad not been asked to give the market

567.
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In the High
Court________

No. Vj 
Judgment of 
Razak" J. 
(damages) 
21st November 
1982_(Cont'd)

value, where it would have implied giving a fair 

value to both the plaintiff and the defendant. 

The 1st., 2nd. and 3rd. defendants cannot say 

they did not know. They were lawyers. Perhaps

they were afraid that the market value would, be t

unfavourable to them. I cannot find any other 

explanation. True to his brief, j.W.4 saio. that 

the price was reasonable, it does not necessarily 

follow, nowever, tnat he was saving that it was 

reasonable to tne plaintiff. This argueraent is 

quite significant because if the pla
intiff is to 

be put in the position as if tne con
tract had not 

been performed, which is the underly
ing principle, 

then the reasonableness, if at all, should have 

been construed more in favour of the
 plaintiff 

than the defendant since, if she had known what 

the defendant was going to do, she could not 

conceivably have transferred the lan
d to the 

defendant in tho first place. She would not have 

lost it and she would not find herse
lf novr in 

tne position where she could only ge
t the value for 

it whether she liked it or not. The question of 

reasonableness particularly comes into focus when 

tne issue arises whether sue should 
be compensated 

for her house,. wnich will be* aiscusseu later.

The subject property was valued by t
ne 

Valuation Department for stamp duty 
in connection

10

20
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10

20

with the transfer from the plaintiff to the defendant 

at $220, OOO/-. D.^.4 approved the valuation. He 

said he knew the consideration to be ^220, OOO/- when 

he made his report. It would seem to me however that 

his task would have been easier if he had not iaaue 

the earlier valuation. It would have been easier 

still, I feel, if he had been asked to value it on 

the basis of the proper market value, net on whether 

it was reasonable. In his report he considered the 

value of the land around the locality between the 

period 1973 - 1977. He took into account the develop­ 

ment trend in the Kulai area wuere lie saiu "Newer 

housing estate were being attracted to the north-west, 

that is along those parts of Kulai liesar near the 

19j m.s. and Kulai Baru at tne 21st. ra.s. of Johof 

Bahru-Kulai Road and north-east olong the Kulai-Kota 

Tinggi Aoad." He was of the view that property value 

had reacned its peak around the end of 1973 and 

early 1974 witn the property providing for general
%

stabilization thereafter. He therefore considered 

that the value of the property in July 1975 which 

was the date of transfer was no different from the 

value of property at 30th. March, 1974 the date of 

the Agreement, P. 30. lie valued the property there-­ 

fore at ^44, OOO/- per acre*. He dia not take into 

account the nouse standing on the land because he 

valueu tne property "not on tne basis of agricultu­ 

ral user but on the basis of a more intensive use in

In.tne . 
Couyt
No.. ^3 
Judgment of 
Razak J. 
(damages) 
21stjNove 
1982c(Cent'd)
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In the High 
Court____

No. >3 
Judgment of 
Razak J. 
(damages) 
21at"November 
1982 (Cbnt'd)

keeping with neighbourhood development." The house 

was thus assumed to be demolished.

I should like to make these observations 

however of J.W.Vs evidence of sales. Lots 6021 and 

6022 which were about the nearest to theoBhlggect 

lot being two lots away were not strictly market 

value transactions because they were transfers for 

love and affection. The collector valued the land 

for tne purpose of stamp duty, at y27,000/- per acre 

in HUgust 1975 for Lot 6022 ana V37,000/- per acre 

for Lot u021 in April 1970. There is further no 

evidence that tae valuation had been referred to the 

Valuation Department for their approval. There were

times before when valuations were done by the

pollectors themselves. Three particular lots were 
' « tin

iLtki out by D.W.4- Lots 6602, was transacted at 

- per acre in November 1973, Kith Lot 6603. 

Lot 6604 was transacted at $30,300 par acre in 

November 1973- They were as can be seen transacted 

at the sane time. Lot 1252 was valued by the Govern­ 

ment at ^32,OOC/- per acre in January 1-9'77. Except 

for Lot 6604 the Government had increas«d th« land 

value in all the three lots. Lots 6602 and 6603 were 

increased from $17,000/- to $24-300/- per acre «n 

increase of &%. (fl.19* Vol. 3). The Government 

hao. not increased tne value in respect Lot 6604 and 

remained at $30,300/- per acre. But there had been

IQ-
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an increase in the same month over lands adjoining In the High
Court________

one another and enjoying the same characteristics
No. 43

from $17,000/- per acre in Lots 6502 and 6603 to Judgment of

$30,000/- per acre in Lot 6604 an increase of well *?azak J -
Vdamages)

over 76%. In another adjoining Lot 1252 the 21st November
1982 (Cont'd)

value had been increased by the Government from

$10,000/- to $32,OCO/- per acre an increase of 

22C#. These increases are thus the clearest 

recognition by the Government itself that there has

10 been a very Siiarp and steady increases in prices 

contrary to wnat u.U.4 saia, even after 1974 and 

this seemeo. quite prominent from 1974 to 1977. 

Tae following defects must nowever be noticed 

regarding tnese four Iocs as couparables. 6602, 

6o03, bo04 and 1252 relatively, are in a different 

locality altogether, being at Kulai Mew Village 

wnereas the subject lot is at Kulai Eesar. Taey 

appear to be about 2 miles from one another. 

Tnis may be gauged by tV«/.o's evidence that the

20 subject lot to Lot 0017 is about half a mile. The 

distance may appear to be insignificant in a lesser 

developed area but wherethfcewitness himself says 

in his report and in evidence that the Kulai area 

is fast developing the distance of tvro milec or so 

may have a sharp bearing on prices depending on 

wriere the centre of activity is in relation to the 

one or the other. i'nat is only common logic.
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In the High 
Court____

No. ^3 
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cont'd)

Again, the four lots Mentioned are at some distance 

from the main road. They appear to be about half 

a mile away whereas the subject property is fronting 

the Johor Bahru-Kuala Lumpur road. Whatever 

potentiality these four lots have, could hardly 

compare with a lot on the main road. Indeed, 

according to D.W.i. land fronting the main road is 

superior in respect of commercial element, although 

in respect of residential aspect, he would prefer 

the comparisons at Khet Loong (that is the 4 lots). 

He also agreed tnat the land with frontage to the 

main roaa would enjoy better price that at the rear 

(that is away frou tae main road) . Ttie subject lot 

is nearer to Jolior bahru anu the benai nirport by 

tneir relative positions which again makes it a much 

superior land. In tfteelight of these factors in 

favour of the subject land, the four lots could 

hardly be compared. Lot 3b25 had been cited as 

another comparable, but this land is even further 

away from the subject land than the four lots by 

it seems a mile. It is also more than twice the 

size of the subject land. It is an accepted fact in 

valuation that lands tend to be valued less as they 

become bigger in size. Thus aa one can see there is 

no sale within the immediate vicinity of the subject 

land which coula safely be used to reflect its true 

value. Tnat the subject lot had building

...10/-

10

20
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potentiality seems acknowledged by both sides. in the High 

The very fact that the land was used later to build — — ————— 

houses on it only confirmed that fact. There was of

no question also that the owner could have easily Bazak J.
(damages) 

converted and sub-divided the land as borne out by 21at November

D.W.ys testimony. He said Lot 6024 adjoining 19^2 (Cont'd) 

the subject lot had shop-houses at the front, iie 

was of tne view that if land on either side were 

developed, land it would not be difficult to get the

10 approval for conversion ana sub-aivision irrespect­ 

ive of whether it was in the Town Council area or 

not. It seeras in fact tiiat U.'«.4 had accepted every­ 

thing regarding the aistinct superiority of Lot 6025 

except giving it the extra value whicn it deserved. 

Perhaps, as I said he was somewhat in a dilemma to 

have to reconcile his latter position with the earlier 

one. But I think there is no question that even if 

all things were equal, Lot 6025 is difinitely far 

superior to the five lots cited by b.W.4 but which

20 fact unfortunately ne had not given sufficient

recognition to. That in itself, quite apart from 

trie general increase in prices, should have been 

given extra credit by D.W.4 over ana above tne other 

lots, nn admission for instance of the vast supe­ 

riority of Lot 0025 is the evidence by nim earlier, 

that tne latter is superior in commercial element, 

although in respect of residential aspect ne would

...ll/-
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In the High 
Court____
No. ^3 
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cont'd)

prefer the residential lots (i.e. trie four lots). 

I think no one will quarrel with that line of 

reasoning, but surely when it comes to dollars and 

cents it must mean that the subject lot is more 

valuable per acre than the four strictly residen­ 

tial lots. But evidently he had not considered 

this aspect of the four lots when comparing them 

with the subject lot. At least I cannot find any­ 

where that ne had distinctly er.ipuasiseu on this 

point. The plaintiff called two valuers, P.W.3 and 

P.to.6 to give evidence of value as on July 1975• 

P.W.3 saiu taat ne valued tne lanu at $4-50 per sq. 

ft. and the house at $126,OOO/-. P..W.6 valued the 

land at s>3/- per sq. ft. and the house at cp48,000/-. 

The plaintiff's valuers were quite distinct in one 

respect and that is that tney had not cited any 

comparables, but quite obviously, from what I had 

earlier said, that if they did not do so, it was 

apparent, because there were no sales directly 

comparable to the subject lot. P.W.3 based his 

evidence of value essentially on the offer made to 

him by some developers. In Pribu v. Ths Secretary 

of State (135 I.C. 183) it was held tnat "Evidence 

of such offers were certainly aauissible and could 

be of value if there were firm offers supported by 

tae testimony of reliable witnesses or documentary 

evidence". It was open to the defendant to challenge

...12/-
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P. -1.3 as to the truth of the offer. Une simple way jn the High 

to do so was to put it to nim that the assertion OUI^—————

was not true, as would have required him to substan— _ * ^ .Judgment of
tiate nis assertion. At least he should be asked . Razak J.

(damages) 
whether P.W.3 was calling anyone. Quite understand- pist November

ably if asked to produce them, their evidence may 19o2 (Cont'dy 

be awkwardly prejudicial if not detrimental to the 

defendant. That may explain for the defendant's 

stand, or else because tne figure quoted was acknow-

10 lectged to be of general acceptance. i'ne fact that a 

witness hau testified to a fact, wnich was not 

cnallenged, aoes not nake him unreliable. P.W.3 

was asked merely how he arrived at the figure of 

v>4.50 per sq. ft. to wnich tue answer was, in 5 

acres, 20 terrace-houses could be built anu each 

could be sold at $20,OGO/- to $30, OOO/-. He said 

tnat one could also build shop-houses at the front 

and in 1975 each would sell about >/75,000/-. lie 

did not deny the fact tnat he had to set aside for

20 roads, drains and open spaces, hie vras also aware 

that there was a Government ruling that 40). of the 

sub-divided areas must be set asiae for low-cost 

nouses where each could not be sold for more than 

$15,OOO/-. No question was however askea as to how 

he arrived at tne vl2b,000/- for the house, seem­ 

ingly thus again accepting the figure. The $4.50 

per sq. ft. was nis value for the land after

...13/-
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No. >3
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cont'd)

- 13 -

conversion and sub-division. P.W.b on theoottusr 

hand based his value at $3.00 per sq. ft., essen­ 

tially on the valuation which lie made on the 

29th. Karen, 1975 on Lot 0017 which was 8 lots 

away. There were 32 units of terraced ana shop- 

houses. 20 units for shop-houses. At the time he 

made the valuation, there was no requirement for 

setting aside for low-cpst. He valued the shop- 

house at ipliJ/- Per sci- ft- anci v1*/- per sq. ft. 

for tne terrace-houses, i'he area of the snop lot 

was 2,070 sq. ft. Tne area for Lot 0017 was 4 

acres 3 rots ana 37 poles wnich was sligntly 

smaller than the subject land. Tne owner was 

Tai Kuey Enterprises Sdn. Bhd. The aefendant did 

not ask for what purpose the land was valued and 

whetaer the valuation was accepted. It is safe to 

assume, as is normally the case, for the purpose of 

getting some credit facilities from some financial 

body or.other and was accepted. Again, this must be 

the necessary inference, if the defendant chose not 

to question the witness. I do not see why he should 

be asked to value the land, otherwise. P.W.b's valua­ 

tion on Lot c017 by itself should thus be primafacie 

evidence of value, because if lands are valued for 

tne purpose of stamp uuty and also for tne purpose 

of lana acquisitions uy Government Valuers and are 

normally accepted by tne Collectors and by the

10

20
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Court alike as prirnafacie evidence of market value, In the High
Court____I do not see why in cases where valuation are made —————————
No. ^3by private valuers for the purpose of some fihahcialj^j—jgjjt of

institutions ana are seen to be accepted by them RazaK J«
(damages) 

that that in itself should not also prirnafacie be 21st November
some evidence of value, when both are subject to 
statutory check and restraint. It seems difficult 
for me, besides, to see the logic of the defendant's 
refusal to accept F.W'.O's valuation wnen in 1972,

10 ne valued tae sai.ie land anu like his 2nd. report, nao. 
also citeu no comparable, -'nat is wore absura to 
r.ie is tnat wuereas they accepted P.w.b's value of the 
land at $210,OOO/- in 1972, that 3$ years later in 
1975, they valued the lana at V185,000/-, ^35,000/- 
less, and What was worse, against their ov/n valuer's 
valuation, that it "was worth g220,000/- which is 
clearly snown to be more by vp35,000/- than theirs.' 
I wonder which part of the country nad shown land 
prices steadily going down instead of going up as

20 was suggested by the defendant. The v3/- per sq. 

ft. dogs not appear to be wholly unreasonable and 
unrealistic. P.W.o had valued the shop-lots at v!5/- 
per sq. ft. and the terrace-houses at v>4/- per so. 
ft. 1'ue average value of the land per sq. ft. was 
therefore $8/- per s^, ft. '.'Deducting 4Uy» from it for 
tne low-cost, tne land value per sq. ft. would thus 
be about $4.SO per sq. ft. P.W.O's figures therefore

...15/-
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Judgment of 
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(damages) 
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more or less tallies with P.V/.3 at <p4.50 per sq. ft. 
If their values are witnout substance, it is a strange 
coincidence that they both happen to be about the 
same, in their figures. What O.W.4 had to say besides, 
seemed to support merely the consistency of P.W.3 
and P.V/.b's figures being fairly reliable and true. 
D.U.4 said that the development of Kulai was apparent 
in 1972 - 1973 and it v;as gathering momentum in the 
succeeding years, modifying substantially in effect 
his ov/n report that "property values nave reached 
their peak around the end of 1973 and early 1974 
with tae property market providing for general 
stablisation, thereafter. He made the qualification, 
however, tnat market reaction would not have been 
consistent with the development pace because of fiscal 
constraint made to lie by Government, which affected 
the price, example the Land Speculation Act. But if 
there was any statutory restraint it would, in my 
humble view, only have been minimal because surely 
the curb was, if at all not on development but on 
the amount of the gain to be reaped, at least that 
must be the intention, if not the effect of the 
lav;. Because the right of the .public to borrow till 
lately, any rate, for any amount from financial 
houses had been, as far as everyone knows, quite 
unrestricted, and tne right of the individual to 
own nouses, again till lately, had also been

10

20
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unlimited and unhindered. Logically, the Government In the High
Court_____ 

legislation should act, instead to jindyiie people —~~——————
No. ^3

particularly developers to invest more in land so as Judgment of

to increase their turn-over of profit, to make up Hazak J.
(damages)

for what they would otherwise have gained. The 21st

rate of development would therefore continue at the ..-T6 /~ \
19o2 (.Cont'o)

same, if not greater pace, followed by a correspon­ 

ding market reaction but of course at a slightly 

reduced acreage annual rate of increase. That must

10 be the necessary economic picture because the

National »icononij: must necessarily generate growth 

to oring in the prosperity witn a fair balance main­ 

tained between uealthy development ana inflation 

wnich is tae opposite of an uncontrolled economic 

growth. However, it seems rataer surprising to 

me, is U.W.it. was Fight, tnat despite the imposition 

of the Land Speculation act and other fiscal measures 

that Government Valuers themselves felt that there 

should be an increase in value in Kulai alone from

20 7V,. in 1973 to 220;. in 1977. That does not seem to

support D.W.4's arguer.ient that land prices had been
• 

checkad because of the i iscal restraint. It seems

to be completely the other way round as I had 

suggested. In my view considering what has been 

said, the value of the subject land at $1.70 per sq> 

ft. in July 1V75 woulu not be unreasonable, wnich 

woulu be about v7A.,UOO/- per acre. On the $1.70

...17/-
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In the High 
Court____

No. ^3 
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cont'd)

per sq. ft. should be added such sums as would reflect, 

as earlier stated, tiie necessary increase in price 

between 1975 ana the date of judgment, that is July 1982, 

a period of 7 years. In ny view it nas become a matter 

of public and common knowledge that even if there was 

no boom in prices, the noriaal annual rate of increase 

of land prices has always been generally about 20% a 

year. This seems to be confirmed by the 700 or so 

land reference cases that came before me for the last 

11 months or so throughout West i^alaysia. There would 

thus be an increase of 14O,. over tae years from 1975 - 

1982 to trie value of tne lanu. une must also remember 

in valuing lantis tnat it is common knowledge that tue 

public by ana large uo not alwyjss ueclare the true 

consideration for taeir transactions, so as to avoia 

being subjected tu the statutory levies earlier citeu, 

more than they woulu want to, and in considering the 

record of sales in the Land uffice quoted by valuers, 

the Court must always give some allowance for this fact. 

To the value of the land must be added the cost of the 

house. That must necessarily be the cost of reinstat­ 

ing the house in 1975. In ray view there is no double 

counting here because the plaintiff has lost her house 

and her land. Giving the value for both is not 

necessarily contradictory because even in lana acqui­ 

sition cases, tue aouse is separately compensated for 

siuply because, 1 think the lana use of agriculture

...1JJ/-
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land, can only be estimated not exact. Besides, as Ij* th.e High
Court'____

recalled earlier, if the test of reasonableness is •• • ~~~"—"~
No., ̂ 3

to be applied, then it should be held more in favour Judgment of

of the plaintiff, because she nas lost her house and •«*zaK: J.
(damages;

her land against her will. tV.v.3 valueu the houste1 «t 2tfit November
1982 (Cont'd)

$120,OOO/-; P.W.6 valued it at VM*,OGO/-. As I

said, no question was asked by tae aefenuant as to 

now tney arrived at tnese figures. 1 taink an average 

figure of ^a4,UOO/- woula in tne circuMStaiices be

10 fair,

It had also been said tlicit tne amount of 

^212,OUO/- should b*.- deducted from whatever was uue 

to the plaintiff because she had received them, but 

as I stated in my judgment, these suras were not paid 

pursuance to P.30, so they could not rightly be sec 

off against the amount due to iier. Tne v92,000/- 

was not, first of all, paid to C.K.B. by the 2nd. 

defendant as it should have bee®., but by the first 

defendant. And it.was paid by the defendant because

2Q that was the only raeans by which the land could have 

been discharged and eventually transferred to them. 

As to tue ^20,OUt)/- paiu to H.K.B., it was again 

not paia by tne 2nu. defendant, as it should have 

been, but again by tne 1st. defendant ana it was 

paid to H.K.B. strictly under his tjuurantee t» H.K.U, 

for Dr. Uass's overdraft. These sums were, besides, 

paid pursuance to and arising from •B fraud. Under

...19/-
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In the High 
Court____

No. kj>
•Judgment of 
Pazak J.

•(damages) 
21st November 
1982 (Cont'd)
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Section 65 of the Contract .net it clearly does mt 

allow the defendant to recover them. Pollock q 

Mulla (9th. Edition, Page ^6-3) says:-

"It saems on the whole that the present 

action (3.65) does mot apply to agree­ 

ment i widen are void under Section 2L 

by reason of an unlawful consideration 

or object and still l.tSL to those 

v;nicn are tainted, with fraud or moral 

turpitude and tnere beinjj no other 

section in the Act under wnich money 

paid, for an unlawful purposes tuny be 

recovered back, the analogy of the 

English law will be the best guide." 

And as clearly stated in Palaniappa Chettiar v. 

Arunasalam Chettiar (1962 A.C. j'ape 29L.) tiie process 

Of tha Court cannot be used by tne plaintiff to 

achieve a -fraudulent purpose and also get -the plain­ 

tiff's property back where it had been transferred 

to -the defendant in order to defeat -the lav;.

That leaves me therefore with the last item 

of damages. It had bce.'i ui^ed by -the plairrtif-f that 

it is OnLy right and proper that in this case t-he 

defendant be asked to pay in addition to compensatory 

exemplary uaoiages. mcgregpr on Damages (Pg _ZL9] 

says that the pi'inary object of an award of damages 

is to ecu.oenaate tne pLaintif-f for the harm does to

10

20
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nirn; a possible secondary object is to punish 
the in the High

defendant for his conduct in inflicting t
nat haru; jpurt————_

No-.-^3
such a secondary object can be achieved by av;ard- j j_ _t *

ing, in addition to the normal compensatory damages. B*2^ J»
(damages) 

daraages T-.fhich are variously called exemplary 2Tst November
T9&2 (Cont'd) 

damages, punitive daraages, vindictive damages, even

retributory damages, and comes into play whenever 

the defendant's conduct is sufficiently outrageous 

to merit punishment, as vr'nere it discloses malice,

10 fraud, curelty, insolence or the Iil:e. It is hov.-- 

ever said by Lord Hailshara in Oassel v. d.roome and 

another _( n . J. 1972 Page 1070) that the principle of 

exemplary damages does not extend to tne tort of 

deceit, uisagreeing witn tiie dictum of .o.dgery L.J. 

in_fiayo v. Adam 1971 ^.u. tnat Loru uevlin's 

analysis of tas principle laiu uown in itookes v. 

Barnard (19fa4 A..C. 1129) was .wide enoufjii to allow 

it to be extended to cases hitiierto not included 

in the category of exemplary damages like deceit.

20 Lord Hailshara said the explanation in this lay in

the cl03e connection the action hau v;ith the breach 

of contract. Lord Uerning however in Dranc y. 

v.gyajigdlou (197B 1 V.L.ti.. Page 435) seen clear on 

the ccjitra^y to regard the catc-f.ory of caaea for 

which exemplary damages r.^y be awarded are not cio.sod 

and he cited Lord uevlin's p^sna^e in iiookos v. 

Barnard to support his view where the latter said -

...£!/-
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Iit_the High 
Court____
No., k} 
Judgment of 
Razak J. 
^damages) 
21st November 
1982 (Cont'd)

category is not £onfineu to 

money-making in the strict sense. 

It extends to cases in which the 

defendant is seeking to gain at 

tue expense of-tohlfc plaintiff soue 

object - perhaps some property 

which he covets - which either he 

could not obtain at all or not 

obtain except at a price greater 

than he wants to put down. 

Exemplary daiaages can properly 

be awarueu whenever it is 

necessary to teacu a v/ron^ aocr 

tnut tort uoes not pay."

In tnat case tue plaintiff was awarued exeuplary 

damages for unlawful eviction of a tenant, an 

action soiaewliat contractual in nature. I am 

however bound by the decision in Cassel v. brcome 

above (although it seeras obiter) because altnoucn 

Lord Hailshaiu said:

"It is of true that the action 

for deceit could well come within 

the purview of the second category" 

*(i.e. that the defendant's conduct 

had b.een calculated by him to make
*

a profit for aiinself wuich ir.ay v;ell 

exceea the cor.ipensation payable

10

20

584.



-• 22 -

to the plaintiff) - that never- In the High
Court

theless he said - " ————
No. *»3

"I can see no reason for think- Judgment-of

ing that Lord Devlin intended Bazak JV
(damages.) 

to extend the category to 2Tst November

deceit."

In the circumstances I would disallow the plain­ 

tiff's claim for exemplary damages. If, however, 

I found to be wrong tiien I would award a sum of 

10 £20,000/- for the same. I think that is a fair

and reasonaole amount considering tuts circur.otances. 

Tne plaintiff h»d been subjecc-eu to great uental 

pain, agony and humilation as a reoult of tne 

defendant's outrageous conduct. I woulu only quote 

Lord Lawten in Urane v. jjvanselou in this respect 

where he said-.

"To deprive a man of a roof ever

his nead in ray judgaenc is one cf

the worst tort which can be corani- 

20 ted. It causes stress, worry and

anxiety. It brings t.ie law into

disrepute if people like the

dufenuant can act with impunity.

in the way he did."

To tae defeauant's contention'that turf plaintiff 

cannot claim undtir tnis heau because tha damages 

will be definition exceed the profit, it Must

583.
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In the High 
Court
No. ^3 
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cbnt'd)

simply be said that on principle, the only essen­ 
tial criterion is whether the defendant's conduct 
is calculated to result in profit (the emphasis 
is mine), as Lord Devlin in Rookes v. barqgpd 
said:

"Wnere a defendant v/ith a cynical 
disregard for a plaintiff's rights 
has calculated tnat tne money to 
be wade out of hii's wrong doing will 
probably exceed tne 'dances at 
risk, it is necessary for tae lav/ 
to snow tnat it cannot be broken 
with impunity." (the empnasiu is 
mine).

AS regards the principle of^/urd of 
damages, the authorities are somewhat uncertain as 
to whether there should be separate award for each 
item of damages where the 'plaintiff had succeeded 
in the separate causes of action united in the 
same suit as in this case, ncgreRor 1/i.th.. Edition 
Fage 1031 citing barber v. Higden (1973 1 K..JJ. bu^ 
is of the view that the Court should eitner make a 
separate award but a single award will not be up­ 
set in the absence of prejudice or, u Court iias a 
discretion to make a single awaru but should 
make a separate award if a single award could lead 
to prejudice.

... 2k/-
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The 1st., 2nd. and 3rd. defendants shall 

be jointly and severally liable for the tort of 

deceit, but the 1st. and 2nd. defendants shall be 

jointly and severally liable for tne breach of 
contract. The 2nd. defendant says tiiat he is not 

personally liable for any uaruage because I had 

founu tr.at ne was merely an agent of tae 1st. 

defenaant. But, as tne evidence snowed, the 

2nd. defendant uad never di«c&osed that ue was 

acting for the 1st. defendant, his principal, and 

under 5.183 of the Contract Act, he is in tnat 

event, presumed to be personally liable on the 

contract. Polloch & Mu.lla (at Page 772, 9th. 

Edition) says:

"It is settled that an agent cannot 

claim indemnity in respect of acts 

which he knows to- be unlawful, even 

if they are not criminal whether on 

an express or implied promise. 

Any such promise is void as being 

contrary to public policy." 

nnd finally, S.186 says: 

"In cases vmere an a^ent is person­ 

ally liable a person dealing with 

him may hold either hin or his 

principle or both of them liable."

In the High 
Court____
No.'^3 
Judgment of 
Razak J. 
(damages) 
21st November 
1982 (Cont'd)
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In the High 
Court____
No. ^3
Judgment of 
Bazak J. 
(damages) 
21st November 
1982 (Cont'd)
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Quite apart from the above priaciples, it is 

abundantly clear that the 1st. defendant was 

present when the 2nd. acted as his agent to 

commit fraud on the J)l»iotiff, which thus makes 

him also liable, on the facts, jointly with the 

2nd. defendant*

I would therefore in the circumstances 

award a sura of $973,OOO/- as general damages to 

the plaintiff with costs to be taxed. AS I said 

earlier this sura represents the award for the 10 
tort of deceit, only but having considered/the 

other claims, it would necessarily also cover 

them, if need be. This sum, as have already been 

stated does not include the amount for exemplary 

damages. There shall be an award of interest as 
suggested by the defendant at 6# per annum on 

the ,£70>2bO/- (the price at July 1975) from 

1975 till July 1982 arid at 8CX, per annum on the 

Judgment sum from the date hereof till 

realization. 20

Sd.
( RAZAK J ) 
HIGH CUUitT

21st. November, 1982.

...26/-
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klr. H.&. Casiiin for Piuintiff In the High
assisted by Subra Uaicker, Court
bubra »aicker ic Co., —————————
45) Jalan ibraniu, No. k-*
(Tingkat 1) , , * ,Jonor uaiiru! Judgment of

	Razak J.
(damages)

Mr. Chin Yew aeng for 1st. 21st Noveraber 
& 2nd. Defendants, o /- . , ,N 
Alien dc Gleanill, 1 9«2 (Cont'd) 

-JO Advocates jc Solicitors,
Bangunan Ui'-iBC (2A-th. Floor), 
Jalan Sulaiman, 
Kuala Lumpur.

Mr. Ronald Khoo for 3rd. Defendant, 
Shearn 4c Uelamore, 
Advocates & Solicitors, 
No. 2, Benteng, 
Kuala Lumpur.

Certified true copy

20 . ....[?d}..........
Secretary to Judge 

h.uala Lumpur.
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No. kk

ORDER ON DAMAGES

In the High IN THE HIGH COURT OF MALAYA AT JOHORE BaHRU
Court____
———•————— CIVIL SUIT NO. 2&U OF 1979
No. V*
Order Between
(damages) ,fara Rajaratnam (m>w<)
21st November
1982 ... ... Plaintiff

And

1. Datuk Jaginaar Singh
2. Llatuk P. Suppiah
3. Arul Chandran

Defendants 10

BEFORE THE HONOURABLE MR. JUSTICE IN OPEN COURTABDUL RAZAK BIN DaTO' ABU SAi-iAH THIS 21ST DnY OF NOVEMBER 1982HIGH COURT, MALAYA. JOHORE BAHRU

ORDER

UPON REAPIX the Written Submission on Damages 

of the Plaintiff dated the 16th day of August 1982 and the 

Written Submission of the Defendants dated the 2Jth day of 

September 1982 and the Reply by the Plaintiff dated trie 

8th day of October 1982 and tnis Action corning on for

judgment on damages tnis day in the presence of nr. Hov/ard 20 

E. Casnin of Counsel for the Plaintiff assisted by i-ar. 

Subra Naicker and Mr. Cecil abranam of Counsel for the 

First and Third Defendants and i-ir. Chin Yew ,>ieng of Counsel 

for the Second Defendant IT IS ORDERED that the Defendants 

do pay the Plaintiff the sum of ^973,000.00 as general 

damages with costs to be taxed and 6'/u interest par annum

590.



- 2 -

on tne sum of ^370,260.00 (the price of the property at In the High
Court

July 1975) from 1975 till July 1982 ana interest at 8% per ———~————
No. ^ 

annum on the Judgment sum from the date hereof till Order

realisation, and IT 13 FUftTnEu UrtjErtLi) that the Uefen- (damages)
21st November 

aants do pay the judgment sum into Court within one 1982 (Cont'd)

month from the date hereof,

GIVEN under my hand and the seal of the Court this 

21st day of November 1982.

(L.S. ) 3d. Yeoh V/ee Siara
Senior nssistant Registrar, 

High Court, Malaya, 
Johore Bahru.
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In the
Federal
Court

No. *f5 
Notice of 
Appeal 
1st & 2nd 
Appellants
(damages) 
21st November 
1982

No. k$

NOTICE OF APPEAL OF 1ST AND 2ND 
APPELLANTS'-RE: DAMAGES

IN TiiE FLu&UL CuUrtT OF M rtLnYSlA 
(appellate Jurisdiction)

uOUKT CIVIL hPPEAL Nu. 291 UF 1982

Between

1. Datuk Jagindar Singh
2. Datuk P» Suppiah
3. Arul Chandran ... Appellants

And 

Tara Rajaratnam (m.w.) . , 4 Respondent

(In the Matter of Civil Suit No. 284 
of 1979 in the High Court in Malaya 
at Johore Bahru

Between

Tara Rajaratnam (m.w.) ... Plaintiff 

And

1. Jatuk Jagindar Singn
2. uatuk P. Suppiah
3- Arul Cnanatan ... Defendants)

10

NOTICE OF APPEAL

NOTICE tnat Jaginaar Singn ana P. Suppiah the 
First and Second Appellants/Defendants abovenamed being 
dissatisfied with the decision of the honourable Justice 
Abdul Razak Bin Dato 1 Abu Saraah given at Johore Bahru on 
the 21st day of November 1982 appeal to the Federal Court 
against the whole of the said decision awarding damages 
interest and costs.

20

FILED AT JOHORE BAriRU THIS 
21 ST DAY OF NOVEL iBEtt 1982

3d. Yeoh Wee Siam 
Sr. assistant Registrar, 

High Court, halaya, 
Johore Bahru.

Deposit of v500/- lodged this 21.11.82.

jated this 21st day of November 1982.

30

3d. Jaginaar Singh
First Appellant/uefenciant

3d. P. Suppiah
Second Appellant/Defendant

3d. alien & Gledhill
Solicitors for the First and 
Second appellants/Defendants

...2
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o: In the 
Tiie Chief Registrar, Federal Federal Court, Court i-ialaysia, 
Kuala Lumpur. No. H5 •

Notice ofnd t0: Appeal
The Sr. «ssistant Registrar,Hign Court, Appellant*
nalaya, (damages)10 J chore Bahru. 21st November

and to: 1982 (Cont'd)
The abovenaned Responuent/Plaintif f ,
and/or her Solicitors,
i-iessrs Subra riaicker & Co.,
No. u$ , 1st Floor, Jalan Ibrahim,
Jo-no re Bahru .

n nd to:

Tue aoovenained Taird nppellant/Jef endant , 
and/or his Solicitors,

20 ^essrs Snearn , uelainore & Co., 
No. 2, benteng, 
i\uala lumpur.

The address for service of the First and Second Appellants 
/Defendants is Messrs nil en &. Glediiill, advocates & Solicitors, 
Bangunan U.u.B.C. (24th Floor), Jalan Sulaiman, Kuala Lumpur 
01-33 -
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No. ±6 

NOTICE OF APPEAL OF 3RD APPELLANT

In the
Federal
Court
No. ̂ 6 
Notice of 
Appeal 
3rd 
Appellant
(Damages) 
21st November 
1982

IN THE FEufiit/iL COUrtT OF
(Appellate Jurisdiction)

L OUUriT CIVIL nPP£«L MO. 292 OF 1982

Between

1. uatuk Jaginaar Singn
2. Liatuk P. Suppiah
3. Arul Chandran ... Appellants

And 

Tara Rajaratnam (ra.w.) ... Respondent

(In the Hatter of Civil Suit Ho. 284 
«f 1979 in the High Court in Malaya 
at Johore Bahru

Between

Tara Rajaratnam (n.w.) ... Plaintiff 

And

1. Datuk Jagindar Singh
2. Datuk P. Suppian
3. rtrul Chandran ... Defendants)

NOTICE uF APPEAL

TnKE NOTICE tnat Arul Chanuran tne Third Appellant/ 
jefendant abovenamed being dissatisfied with the decision of 
tne Honourable Justice Abuul rtazak Bin uato ' rt bu Samah given 
at Johore Banru on tne 21st day of Uovember 1982 appeals to 
tne Federal Court against tne whole of tne said decision 
awarding damages interest and costs.

10

20

Dated this 21st day of Nove,ber 1982.

3d. Arul Chandran
Tiiird Appellant/ 
Defendant______

3d. Shearn, Delamore &. Co- 
Solicitors for the Third 
appellant/Defendant____

...2
FILED AT JOHUKE BnHrtU THIS 
21ST JAY OF NoVEhBfcK 1982

Sd. Yeoh Wee Siam
Sr. Assistant hegistrar, 

Higa Court, i-lalaya, 
Jonore bahru.

Deposit of j(500/- lodged tiiis 21.11.82.
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To: In the
The Chief Registrar, Federal 
Federal Court, Court 
Malaysia, „ ., 
Kuala Lumpur. "°- Hb

Notice of 
And to: Appeal 3rd

The Sr. Assistant Registrar, ,^p .
High Court, tdamages;
kalaya, 21st November

10 Johore Bahru. 1982 (Cont'd)

And to:

Tlie abovenaiiied Kespondent/Plaintiff,
and/or her Solicitors,
i-iessrs Subra tlai cker i Co.,
No. 45, 1st Floor, Jalan Ibranim,
Jonore Bariru.

nnu to:

The abovenaued First and Second appellants/ 
Defendants, and/or tneir Solicitors, 

20 nessrs nllen et Gleahill,
Eangunan U.n.B.C. (24th Floor), 
Jalan Sulaiman, 
Kuala Lumpur 01-33•

The address for service of the Third Appellant/Defendant 

is Messrs Shearn, Delamore Si Co., Advocates & Solicitors, 

No. 2, Benteng, Kuala Lumpur.
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In the
Federal
Court

No.lf7
Further
Memorandum of
Appeal 1st
& 2nd Appellants.
(Damages)
12th December
1982

No. k7

FURTHER MEMORANDUM OF APPEAL OF 
1ST AND 2ND APPELLANTS

IN THE FEDERAL COURT OP MALAYSIA 
(Appellate Jurisdiction)

FEDERAL COURT CIVIL APPEAL NO. 291 OF 1982 

Between

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul Chandran ... Appellants

And 

Tara Rajaratnan (m.w.) ... Respondent

(In the Matter jf Civil Suit Mo. 284 10 
of 1979 in the High Court in Malaya 
at Johore Bahru

Between

Tara Hajaratnam (rn.w.) ... Plaintiff 

And

1. Datuk Japindar Singh
2. Datul: P. Suppiah
3. Arul Chandran ... Defendants)

MBMPRAIlDtTK OF APPE.M

Jagindar Singh and P. Suppiah, the First and Second 20 

Appellants abovenaned appeal to the Federal Court against 

the whole of the decision awarding damages interest and 

costs of the Honourable Mr. Justice Abdul Razak bin Dato 1 

Abu Samah given at Johore Bahru on the 21st day of Novem­ 

ber 1982 on the following grounds:

1. The learned Judge erred in law in considering 

the damages only on the basis of fraud.

2. The learned Judge misconstrued the valuation 

evidence in holding at P.8 B.C. that there was "the clearest 

recognition by the government itself that there has been a 30 

very sharp and steady increases in nrices contrary to what 

D.V7.4 said even after 1974...".

3. The learned Judge erred in holding that there was 

no sale within the immediate vicinity which could safely 

be used to reflect the true value of the property in July
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1975 and in holding that the comparable properties relied In the
Federal 

upon by D.W.4 were defective and inferior to the plot in Court

issue. No. 47

4. The larned Judge erred in placing any weight on Further
Memorandum

the evidence of P.V/.3 as to offers said to hove been of Appeal
1st & 2nd

received by him. Appellants

5. The learned Judge misconstrued P.r.6'e evidence (damages)
12ttt December 

in holding that its effect was to /rive an average land 1982 (Cont'd)

value of ^4-80 per sq. ft.

10 6. The learned Judge erred in principle in not accepting 

the expert evidence of D- vr .4 that -fiscal measures to curb 

speculation at the material time influenced prices.

7. The learned Judge ought to have accepted the evidence 

of D.V/.4 and rejected the evidence of 7. ¥.3 and P.W.6

8. The learned Judge's finding that the value of the 

property in July 1975 v;as $1.70 per sq. ft. w as against the 

weight of the evidence.

9- The learned Judge erred in law in holding that the 

changes in the value of the property between the date of 

20 "the Transfer of the same from the Plaintiff to the Second 

Defendant and the earliest time the Action should have 

reasonably been brought to Judgment should be added to the 

value of the property to the date of such Transfer.

10. If the learned Judge was right in so holding as a 

natter of law the same wns not pleaded by the Plaintiff and 

there was no evidence of any such change in value and the 

learned Judge ought not to have held that there was an 

increase of 1405& over the years 1975 - 1982.

11. If the learned Judge was right in holding that the 

30 annual rate of increase of land prices was 20^' a year and

was relevant admissible and established he erred in principle 

in holding that 1982 was, the earliest time the action should 

have reasonably been brought to Judgment.
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In-the
Federal
Court
No. ^7 
Further 
Memorandum 
of Appeal 
1st & '2nd 
Appellants 
(damages) 
12th December 
1982 (Cont'd)

12. The learned Judge erred in principle in adding 

the value of the house to the value of the land.

13. The learned Judge erred in lav/ in not deducting1 

the SUDS of 5C2,000/- and ^120,000/- paid by or on behalf 

of the Second Defendant from the value of the land.

14. If the learned Judge was on page 23D - P holding

that the damages for breach of contract were the same as

the damages for fraud or that a single award in the case

of alternative remedies would not lead to prejudice he

erred in lav;. 10

15- The learned Judge erred in lav/ in holding that the

First Defendant and the Second Defendant are jointly and

severally liable for the breach of contract.

16. If contrary to the Appellant's contentions the

learned Judge was right to award the Plaintiff additional

damages by reason of the change in value of the property

then he erred in principle in awarding the Plaintiff

interest on the sun of $370,260/- from July 1975 to July

1982.

Dated this 12th day of December 1982. 20

Sgd. Jagindar Singh 

First Appellant

Sgd. P. Suppiah 

Second Appellant

Sgd. Alien &-. Gledhill

Solicitors for the First 
and Second Appellants
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To:

10

And to:

20

The Chief Registrar, 
Federal Court, 
Malaysia, 
KualJa Lumpur.

And to:

The Senior Assistant Registrar, 
High Court, 
Malaya, 
Johore Bahru.

to:

The abovenamed Respondent, 
and/or her Solicitors, 
Messrs Subra Naicker & Co., 
No. 45, 1st Floor, Jalan Ibrahin, 
Johore Bahru.

The abovenaraed Third Appellant, 
and/or his Solicitors, 
Messrs Shearn Delamore & Co., 
No. 2, Benteng, 
Kuala Lumpur.

In the
Federal
Court
•No. V? 
Further 
Memorandum 
of Appeal 
1st & 2nd 
Appellants 
(damages) 
12th December 
1982 (Cont'd)

The address for service for the First and 

Second appellants is Messrs Alien & Gledhill, Bangunan 

U.M.B.C. (24-th Floor), Jalan Sulairran, Kuala Lumpur 01-33.
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In the
Federal
Court

No. V? 
Further 
Memorandum 
of Appeal 
1st & 2nd 
Appellants 
(damages) 
12th December 
1982 (Cont'd)

IN THE FEDERAL COURT OP MALAYSIA 
(Appellate Jurisdiction)

FEDERAL COURT CIVIL APPEAL NO. 291 
__________OF 1982___________

Between

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul Chandran

... ... Appellants

And

Tara Rajaratnam (m.w.) 

... ... Respondent

(In the Matter of Civil Suit Ho. 284 
of 1979 in the High Court in Malaya 
at Johore Bahru

Between

Tara Rajaratnam (m.w.) 

... ... Plaintiff

And

1. Datuk Jagindar Singh
2. Datuk I?. Suppiah
3. Arul Chandran

... ... Defendants)

10

20

MEMORANDUM OF APPEAL

Piled this 12th day of December,1982,

Messrs Alien & Gledhill, 
Advocates & Solicitors, 
Bangunan U.M.B.C. 
(24th Floor), 
Jalan Suleiman, 
Kuala Lumpur 01-33.
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No. **8

FURTHER MEMORANDUM OF APPEAL 
OF THE 3RD APPELLANT

10

20

30

III THE FEDERAL COURT OP MALAYSIA 
(Appellate Jurisdiction)

FEDERAL COURT CIVIL APV3AL NP. 292 OF 1982 

Between

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul Ghandran

And 

Tara Rajaratnam (m.w.)

Appellants

Respondent

In the
Federal
Court
No. W
Further 
Memorandum 
of Appeal 
3rd Appellant 
(damages) 
12th December 
1982

(In the Matter of Civil Suit No. 2 84
of 1979 in the High Court in Malaya
at Johore Bahru

Between

Tara Rajaratnam (m.w.)

And

1. Datuk Jagindar Singh
2. Datuk I5 . Suppiah
3. Arul Chandran

Plaintiff

Defendants)

MEMORANDUM! OF APPEAL

Arul Chandran, the Third Appellant abovenamed 

appeals to Hie Federal Court against the whole of the deci­ 

sion awarding damages interest and costs of the Honourable 

Mr. Justice Abdul Razak bin Dato' Abu Samah given at Johore 

Baliru on the 21st day of November 1982 on the following 

grounds:

1. The learned Judge erred in law in considering 

the damages only on the basis of fraud.

2. The learned Judge misconstrued the valuation 

evidence in holding at P.8 B.C. that there was "the 

clearest recognition by the government itself that there 

has been a very sharp and steady increases in prices 

contrary to what D.7/.4 said even after 1974...".

3. The learned Judge erred in holding that there was

no sale within the immediate vicinity which could safely

be used to reflect the true value of the property in July 1975
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In the
Federal
Court

No. ̂ 8 
Further 
Memorandum 
of Appeal 
3rd Appellant 
(damages) 
12th December 
1982 (Cont'd)

and in holding that the comparable properties relied 

upon by D.W.4 were defective and inferior to the plot 

in issue.

4. The learned Judge erred in placing any weight 

on the evidence of P.'ff.3 as to offers said to have been 

received by him.

5. The learned Judge misconstrued P.W.S's evidence in 

holding that its effect was to give an average land value 

of S4.80 per sq. ft.

6. The learned Judge erred in principle in not accep- 10 

ting the expert evidence of D.W.4 that fiscal measures to 

curb speculation at the u.aterial time influenced prices.

7. The learned Judge ought to have accented the evidence 

of D.W.4 and rejected the evidence of P.W.3 and P. 77. 6.

8. The learned Judge.'s finding that the value of the

property in July 1975 was SI. 70 per sq . ft. was against

the weight of the evidence.

9- The learned Judge erred in law in holding that the

changes in the value of the property between the date of

the Transfer of the same from the Plaintiff to the Second 20

Defendant and the earliest tine the Action should have

reasonably been brought to Judgment should be added to the

value of the property to the date of such Transfer.

10. If the leaded Judge was right in so holding 

matter of law the same was not pleaded by the Plaintiff 

and there was no evidence of any such change in value and 

the learned Judge ought not to have held that there was an 

increase of 140^ over the years 1975 - 1982.

11. If the learned Judge was right in holding that the

annual rate of increase of land prices was 20fy> a year and 30
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10

20

was relevant admissible and established he erred in

principle in holding that 1982 was the earliest time

the action should have reasonably been brought to Judgment.

12. The learned Judge erred in principle in adding the 

value of the house to the value of the land.

13. The learned Judge erred in law in not deducting 

the sums of $92 ,000/- and $120,OGO/- paid by or on 

behalf of the Second Defendant from the value of the land.

14. If the learned Judge was on page 23D - P holding 

that the damages for breach of contract were the same as 

the damages for fraud or that a single award in the case 

of alternative remedies would not lead to prejudice he 

erred in law.

15. The learned Judge erred in law in holding that the 

First Defendant and the Second Defendant are jointly and 

severally liable for the breach of contract.

16. If contrary to the Appellant's contentions the learned

Judge was right to award the Vlaintiff additional damages
t 

by reason of the change in value of the property then he

erred in principle in awarding the Plaintiff interest on the 

sum of $370,260/- from July 1975 to July 1982. 

Dated this 12th day of December 1982.

In the
Federal
Court-

No. k8 
Further 
Memorandum 
of Appeal 
3rd Appellant 
(damages) 
12th.December 
1982 (Cont'd)

Sgd. Shearn ft Delamore
•

Solicitors for the 
Third Appellant.
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In the
Federal
Court

No. 48
Further 
Memorandum 
of Appeal 
3rd Appellant 
(damages) 
12th December 
1982 (Cont'd)

To:

And to:

And

The Chief Registrar, 
Federal Court, 
Malaysia, 
Kuala LuEnur.

The Senior Assistant Registrar, 
High Court, 
Malaya, 
Johore Eahru. 10

And to:

The abovenaned Respondent, 
and/or her Solicitors, 
Messrs Subra Naicker & Co., 
No. 45, 1st Floor, Jalan Ibrahin, 
Johore Bahru.

The abovena£;ed 1st and 2nd Appellants,
arid/or their Solicitors ,
Messrs Alien & Gledhill,
Bangunan U.H.B.C.,
(24th Floor),
Jalan Sulainan,
Kuala Lumpur 01-33-

20

The address for service for the Third Appellant 

is Messrs Shearn Delamore & Co., Ho. 2, Bentenp, Kuala 

Lumpur 01-19.
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IN THE F3DERAL COURT OF MALAY?! A 
(Appellate Jurisdiction)

PEDER,Ji COURT CIVIL APPEAL NO. 292 
___OF 1982 ______

Between

1. Datuk Ja^indar Sin^h
2„ Datuk P. Suppiah
3. Arul Chandran ... Appellants

And 

Tara Rajaratnan (m.w.) ... Respondent

(In the Matter of Civil Suit No. 284 
jf 1979 in the High Court of Malaya 
at Johore P-ahru

Between

Tara Rajaratnam (m.w.) ... Plaintiff 

And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul Chandran ... Defendants)'

In the
Federal
Court
No. k8 
Further 
Memorandum 
of Appeal 
3rd Appellant 
(damages) 
12th December 
1982 (Cont'd)

20 MEMOR/ilTDUM OF APPEAL

Filed this 12th day of December 1982,

Messrs Shearn Delamore
& Oo.,
Advocates ft Solicitors,
No. 2, Benteng,
Kuala Lunpur 01-19.
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In the
Federal
Court

No. 49
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
10th January 
1983

No.

NOTES OF LEE HUN HOE 
C.J. (BORNEO)
10th JANUARY TO 20th 
JANUARY 1983

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA LUMPUR 
(Appellate Jurisdiction)

Federal Court Civil Appeals Mos. 215, 216 and 
291 & 292 of

Between
1. DATUK JAGINDAR SINGH
2. DATUK P. SUPPIAH
3. ARUL CHAMDRA:! Appellants

And

TARA RAJARATHAti (m.w.) ... Respondent
(In the Matter of Civil Suit Ho. 284 of 1979 
in the High Court in Malaya at Johore Bahru

Between
TARA RAJARATMAi-i (m.w.) ... Plaintiff

And
1. DATUK JAGIribkK SINGH
2. DATUK P. SUPPlAii
3. ARUL CHANUfc*N"

Coran: Lee Hun Hoe, C.J.
Salleh Abas, F.J.
Abdoolcaaer, F.J.

10

Defendants)
(Borneo]

20

ilOTES UF SUBMISSIONS 
MONDAY, 10TH JANUARY, 1983
9.30 a.m. Mr. Terrence Cullen, Q..C. (assistea by

Mr. Ronald T.S, Khoo and Mr. Chin Yew neng) 
for appellants.

Mr. H.E. Cashin (assisted by Mr. Subra Naicker) 
for respondent.

.G. Against Raaak J's decision.
Substantial parts of record irrelavant.
If learned Judge right plaintiff lost over a million 

dollars.
70 grounds.
Can be briefly summed up.
Case of a widow against tnree advocates.
Learned Judge went widely wrong in law. He allowed 

his heart to rule on allegations of fraud and breach 
of trust. Hence without ciiarge learned Judge found 
them guilty of contempt. That has been corrected.
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Plaintiff had no case at all. jn
Breach of contract pure fact. Federal
Fraud ) Court
Misrepresentation ) rjore on law " NQ ^

Fraud - two questions. Notes of
What do a person hopes to gain? Lee Hun Hoe 
What was his prospect of not being caught C.J.(Borneo) 

and made liable? 1 °th January 

Neither the learned Judge nor the plaintiff's 1 9«3.(Cont'd) 

10 counsel ask the two questions*
Learned Judge found plaintiff's land worth $300,OOO/-. 
So each defendant stood to gain $150,0007-. 
Not enough to start a new life elsewhere. 
Value of property irrelevant except on question of damages. 
Value vital in fraudulent misrepresentation. 
Plaintiff has to show she gave more than she received. 
This type of case. Transfer. Motive is given. 
Did they give full value.
But learned Judge and plaintiff's counsel said 

20 value irrelevant except on damages.
Appellant could not disappear in cases of other 

confidence tricksters.
30/3/74 - Transfer. 

Volume 6 Para. 142.
Page 52. Plaintiff accepted that the transfer was left 

blank as to date.
Normal common conveyance practice. 

Page 54 "The fact that a.................................

•ZQ ........................... ............... 2nd def endant. :
"The fraud.......................................

............................................thereafter.-'

Page 157 Paras. 279 - 283.
"On the basis....................................

........................ pi cture."
Claim on common law fraud was put to the learned Judge. 

Property.was subject to charges to Ghung Khiaw Bank. 

Plaintiff would find out about the transaction. 
She found when she was evicted. 

kO This fraud would be doomed to failure from the outset.

Having negotiated with Uevan they prepared transfer 

documents.
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In the Volume 2 Page 57.
Federal Eusoffe 'to attestation on 5/7/74.
Court Q.C. Practice in England.
No. ^9 Eusoffe See page 5S.
Notes of Q.C. Can't be dated before.
« / Oe ^ Transfer can be effected on that date. C;J.( Borneo)
10th January Tlley took away docuraent and at Pase 30 Volume 2 
1983 (Cont'd) transfer confirmed.

Page 31 - description of property.
The manuscript was written at the house. A 10 

right to repurchaser.
Plaintiff is not a simpleton. 
Passed School Certificate. 
Agreement for a sale clear.
If the plaintiff is sensible she would see it 

was not a security.
Statement of Claim on fraud sets out new matters. 
Would have been' brought out at an earlier stage. 

Syed Uthman, J. said this ground was being brought up.
Evidence in support lias to be strong. 20 
Simply not a case here. 
30/3/74 - Payment on transfer.

Transfer not dated.
27/4/74 - 1st appellant paid Hongkong & Shanghai 

Banking Corporation $120, OOO/-.
5/7/75 - Paid off Chung Khiaw Bank. 

Stood below jp92,000/-.
Chung Khiaw Bank obliged to discharge the charges. 
Then the transfer was dated 5/7/75

and duly registered. ^0 
So 2nd appellant became the registered proprietor 

31/7/75 - 2nd appellant. transferred to 3rd appellant
a solicitor in Singapore. 

Transfer at the direction of 1st appellant
who had paid the two sums to the two banks . 

The two appellants held as bare trustees
or nominees for the 1st appellant. 

2nd appellant not to transfer within one 
Year from 30/3/74 or other date.
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Hot in breach of transfer on 5/7/75. 
It would be breach if date ran from 5/7/75 en 

payment to Chung Khiaw Bank. 
20/3/76 - Sessions Court.

Registered proprietor. 
8/76 - Judgment.

Plaintiff and Devan could not repay. 
Even if based on security.
Borrowers losi"ig house who ^ould not repay in time. 
Many affidavits confusing. 
Schedule of proceeding submitted.

In the
Federal
Court'

No. 1*9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
10th January 
1983 (Cont'd)

Volume 8 
Page 193
Page

20
Abas

/plume 2 
Page 6b.
Page 68

30

Volume j 
Page 3°

Statement of Claim.
Defence.
Not a word about client solicitor relationsLip.

Fraudulent representation and breach of trust.

20/3/75 - Singapore action before the year was up.

Section 340 of the National Land Code.

r .2) The title or interest of any such 

person or body shall not be indefeasible..........".

The Singapore action would indicate the whole 

transaction was meant to bs a security and not an outright tr.ins

In that sense yes.

Statutory Declaration.
1st caveat put up by plaintiff.
Para. 2.
Para. 4.
Caveat lapsed.

Originating Summons.
Affidavit.
Para. 3.
"Accordingly I executed......................

Similar to para. 2 of Statutory Declaration.

Para. 4•
"blank transfer" is actually
rMank date"
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la the This is normal conveyancing practice.

Federal Breach of contract is a breach contract.

Cour* Para. 8 - Singapore action.

No. 1*9 Para. 9 - Singapore action.

Notes of Para. 13 - First mention of fraud.
Lee Hun Hoe Para> u _ Also raentions frauci.

?oJh SSSy P3ge 367 Application for stay.
1983 (Cont'd) Different firm of solicitors.

Para. 2 - sets out agreement.
Para. 5 - breach of agreement selling within a year. 10

Pages 92 - 102Statutory Declaration.
Sworn in Singapore.
Supports.
Complaint to Law Society in Singapore.

Para. 5 - "Our property is of some importance."

Para. 9.
Pags 98 Dr. Das's~Statutory Declaration. 

Page 102 Devan's Statutory Declaration.
Para. 8.
Solicitor and client relationship. __ 

Page 96 Respondent's supplementary declaration.
Para. 8 - no limitation as to time of payment.
Mentioned first time. 

Page 63 Amended Statement of Claim.
Volume 8 
Pages 225-22?
Volume 2 
Pages 230-242
Page 233 Para. 9.

"I humbly say that................................. ,Q

(a).......................................misrepresentation

or fraud...........................................
(b).........................................in my favour."

Paras. 10, 11 and 12 expressed representations, 

Para. 13 - implied representations. 

Para. 14 - Not limited to one year. 

Para. 15 - Chung Khiaw Bank not paid untill 5/7/74. 

Hongkong £ Shanghai Banking Corporation

not paid until 27/4/74.

Para. 16 - Alleging fraud. ^ 

Para. 18 - Security transaction.
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10

20

Volume 1 
Page 35
Page S5

Volume 1 
Page 39

Volume 1 
Page 40

Page 88 
Page 39 
Page i*3 
Page 91 
Page 4k 
Page 91
Volume 4 
Page 109

Statement of Claim dated 30/8/79. 

Items 11 and 12.

12.45 p.m. Adjourned till 2.30 p.m.

2.30 P.m.

Sum not paid according to agreement. 

Breach of agreement has to be looked into. 

5/78 - Sold by 3rd appellant to Jet Age

Construction Company, Volume 2 page 147. 

1st appellant had originally 9O,.-. 

Later own 60^. 
(See Volume 4 page 160)

Para. 10 - breach of agreement.

Para. 11 - undue influence.
Item 31-
Item 44 - breach of trust.
?ara. 12 - fraua.
Item 58.
Para 12(iv) .
Item bl.

3ra appellant appeared in person. 

Submission of no case to answer.

In the
Federal
Court

No. ^9 
.Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
10th January 
1983 (Cont'd)

Cashin Did not raise question of election.

Volume 8
Page 11. 
Pages 15-22

Snell's Equity, 28th Edition, page 536.
Fraudulent misrepresentation.
See Volume 7 page 116.
Submission.
Case in fraud does not get off the ground.
Will go into the judgment.

Set out appellants' evidence without finding.

Submit date ran from 30/3/74.
If respondent did not pay by 30/3/75 there would be a breach
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In the
Federal
Court

No. *f£. 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
10th January 
1983 (Cont'd)

Volume 2

Page

Payment made to Kongkong and Shanghai Banking 
Corporation on 2? A/7 A..

Payment made to Chung Khiaw Dank on 5/7/75-
Breach never treated as fundamental breach.
Alternative is that time ran from time money paid.
Was there a variation in the agreement?
See Volume 4 page 183-5-
"The 1st defendant...............................

.......................... 2nd Februa ry."
Evidence of 2nd appellant.
That was the variation.
Cross-examination at page 201, 204.
Page 95 - Letter dated 19/8/74.
Learned Judge wrong as Devan did operate tne account.
Letter dated 16/9/74.
All extrinsic evidence snows that there was variation.
Hence submit learned Judge wrong.

10

11th January 
1983

4.15 p.m. - Adjourned till 9.30 a.m.
(Sgd) Lee Hun Hoe

Chief Justice (Borneo) 
10/1/83

TUESDAY. 11TH JANUARY, 1983

Coram: Lee Hun Hoe, C.J. (Borneo)
Salleh Abas, F.J.
Abdoolcader, F.J.

9.40 a.m.
Whether there has been a breach of agreement. 
Whether there has been variation.

20

Volume 8 
Page 23D-26D

Volume 3 
Page 132

30
Learned Judge - 2nd defendant would pay within one

week. After one week the overdraft 
came to ^»120,000/-.

Irrelevant.
Submit quite irrelevant whether

discovery made a week after - Difficult 
to remember event after such a long tinu

Plaintiff did not treat the fundamental 
breach as repudiated.

Dr. Das Account. 
1/4/74 - $120,717.75. 
27/4/74 - $121,619.80
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Learned Judge's finding why insert $110,OOO/- when In the

they knew it was $120,OOO/-. Federal
,, , _ Court 
Volume 2
Page 145 Devan's account. j^o. ^.Q

Final point taken by learned Judge. Singapore action. Notes Of

Plaintiff's evidence - Volume 4 page 10A Lee Hun Hoe
page 13E C.J. (Borneo)

Volume 3 
10 Page 48 Devan's affidavit datea 26/7/76.

Page 38 Para. 8 - plaintiff knew of tne arrangement.

Quite wrong for learned Judge to reject Suppiah's evidence

Volume 2 
Page 112
Page 100. 
Page 101. 
Page 113- 
Page 45- Registration cannot be effected because of caveat by

Suppiah. 

2Q Learned Judge ignored this.

He held that not on Devan's benefit to vary.

He held Singapore action in breach of agreement.

Volume 4
Page208 2nd appellant did not pay Chung Khiaw Bank because

Devan was still operating the Ghung Khiaw Bank.

Devan's creation of another charge of :?30,OCO/- 

will not affect Suppiah.

Volume 2
Page 46 Letter dated 22/6/75 from Suppiah to Ghung Khiaw Bank.

50 Letter dated 1/7/75 from Yeow & Chin.
Suppiah learned overdraft was $92,OOO/-. Throughout 

the whole transaction Devan had been acting as 

plaintiff's agent.
page 48 of Bundle of Cases.

Terrapin International Limited v. Inland Revenue 

Commissioners (1976) 1 W.L.R. 665.
"This is quite..................................

.........................................took place."

No pleading. 
*+Q f!o cross-examination.
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9.

In the
Federal
Court
No. <*9 
Notes of 
Lee Hun -Hoe 
C.J.(Borneo) 
11th January 
1983 (Cont'd)

Yet learned Judge found 1st appellant guilty 
of fraud in attesting.

Submit learned Juuge wrong.

Whether Uevan was plaintiff's agent.
Submit he was.
He was co-owner of property.

Volume 3 
Page 92
Page 102

Volume 4 
Page 12D

Para. 
Para.

4. 
2.

10

Volume 3 
Page 25
Page 16 
Page 17 
Page 13 
Page 50D 
Page 19 
Page 23b 
Page 28

1. Plaintiff and Devan went on operating 
Chung Khiaw Bank account.

2. No reason for 1st appellant to pay $121,OOO/- 
to Hongkong & Shanghai Banking Corporation not pressing 
to pay. The 1st appellant was liable for $110,OOO/-.

3. Plaintiff, Devan and Dr. Das knew that 
1st appellant had paid $121,000/- and Dr. Das attempted 
to repay the money and get back property.

4. Plaintiff and Devan knew only $92,OOO/- was 
paid in July, 1975. No complaint that it should be 
$110,OOO/-. At that time Yeow & Chin acting for them. 
They sought to get $140,OOO/-.

5. They continued to live there after discharge 
of Chung Khiaw Bank, 'tight to live there until end of 
1975 on account of variation.

20
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10.

10

20

Page 244
Volume 4 
Page 229
Volume 8 
Page 159
Volume 2 
Page 211
Volume 8 
Page 31

6. Unless there has been variation as Suppiah 
said plaintiff did not receive the full $220,OOO/-.

Payment $203,OOO/-.
So variation.
Balance used to set off for occupation
For those reasons Your Lordship should hold there 

was a variation.
No implication for the year to run from date of 

payment.
Variation does not change it.
Section 42 Contract Act.
V'e say learned Judge wrong to say that there was 

no variation.
Para. 9-

In the
Federal
Court
No. ^9 
Notes of 
Lee Hun Hoe 
C.J. (Borneo) 
11th January 
1983 (Cont'd)

Para. 7.

".................In tae circumstances, the plaintiff
is entitled to hold the 1st or the 2nd defendant liable."

But learned Judge held them both liable for 
damages. Submit learned Judge wrong.

The Law of Agency - Bowstead 14th Edition.
Election and Merger.
Section 186 of Contract Act.

12.20 p.m. - Adjourned till 2.15 p.m.

30 2.20 p.m.
Undue influence. 

Volume 8 Page 32C - 41 - Section 16 of Contract Act.
Section 16(1) ) require plaintiff to establish 
and 16(2)(a) solicitor-client relationship. 
Section 3 - switch of burden if transaction unconscionable. 
L.H. 47 I.A. 1.
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In the Poosathurai v. Kannappa Chettiar & Ors. L.Il. I. A.
Federal 1919-20 pages 1 and 3.
Court "It is a mistake. ..................................
No. ^9' ......................................... .undervalue."
Notes of Under equitable rule still applies in this country. 
Lee Hun Hoe
C.J.C Borneo)
„„., T Bundle of11th January ciies II
1983 Page 8 Halsbury's Laws, 3rd Edition, Volume 36, page 85. 
(Cont'd) Para- 11 g j para< 119> para- 12 i.

Page 403 Sncik Noriah v. Shaik Allie bin Umar (1929) A.C. 127, 135. 10 
Page 135 - "The decision in each case. .............

,presumption."

Page 179 Allison v. Clayhills The Law Times Volume XCVII 704 & 712.

Bundle of Eawards v. Williams Volume 32 page 763 and 765.
CsspsII "Page b2Q Submit learned Juuge took far too narrow a view

by merely looking at P.27 on question of client and 
solicitor relationship.

Volume 4 
Pages 9-11
Page 18F
Volume 8
Page 270 Last paragraph.

Volume 4
Page 130E Cross-examination of 1st appellant.
Page 193D Cross-examination of 2nd appellant.

The price was fixed on a valuation produced by 
Devan.

The bargain was on the face seemed to be a sale.
Submit nothing unconscionable to switch burden -ZQ 

on to the^ appellants.
Nothing unfair in sale and re-sale at the same 

price. Bargain not unfair.
Learned Judge went wrong as he did not give any 

weight to tne Edwards v. V/illiams concept.
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12.

10

Volume 8
Pages 37B-39 Reviewed judgment.
Page 40 If learned Judge wrong on question of "unconscionable" 

he would be wrong on the matter.
Therefore learned Judge v;rong in saying burden 

had switched to appellants.

Bundle of
Cases II
Page Western Bank of Scotland v. Midie (1867) L.k. H.L.

S.C. 145.
Bundle of
Gases I
Page 6 Steedman v. Frigidaire Corporation

Unfortunately Devan is dead and so is Yeow.

In the
Federal
Court

No. ^9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
11th January 
1983 (Cont'd)

20

Volume 2 
Pages 42, 43: 
99, 46, 47, 
43, 49, 50, 
51, 52.

4.10 p.m. - Adjourned till 9.30 a.m.

(Sgd) Lee Hun Hoe
Chief Justice (Borneo) 
11/1/83

'••'EDMESDAY, 12TH JANUARY', 19^3 
9.30 a.m. 

Q .C._ Yesterday I went into the correspondence and the

oral evidence whether Yeow &. Chin was retained by respondent.

Volume 4 
Pages 121J-125
Page 156 %. I put it to you.........................

A. It is not true." 
Page 173E Shown P.52. "I asked Yeow....................

..................................Devan 1 s account."

Page 175A "I say now that Yeow & Chin were acting............

...............................Devan."

Page 135D 2nd appellant's evidence.
"...............There we received a letter. ........

...................my name."
Page 9D Respondent knew of Chung Khiaw Bank's account. 
Page 26A of course respondent knew state of account.

12th January 
1983
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13.
In the Volume 3
Federal Page 137 Requisition for stocks and shares.
Court Yeow & Chin were holding respondent's title deeds
No. k& recovering money on respondent's behalf.
Notes of Inescapable that respondent and Devan that land
Lee n^1 H°e<i had been transferred and because of variation they
T2th January Were Setting 092,OOO/- instead of $103,OOO/-.
1983 (Cont'd) Retention of Yeow & Chin vital to appellants' case.

Was $220,OOO/- a fair price for appellants to pay;
On expiry of contractual right she could seek -JQ

recission for fraudulent misrepresentation. She
could not make restitution so could not sue on undue
influence.

Breach of Trust
Volume 1
Page 42 Solicitor and client relationship.

No evidence.
Volume 8
Page 41D "A person acting as solicitor....................

......................undue influence." 20
Cordery on Solicitors.
No special circumstances pleaded.
Respondent's submission startling.
Every solicitor will be in trouble.
Must see the capacity of the solicitors.
Solicitors may be holding the titles as purchasers 

or mortgagers and not as solicitors. That was the 
position of 2nd appellant. 

Pages 4.1-42 "It is clear therefore...........................
............................ trust." JO

Submit claim is misconceived.
Fraud.
Submit learned Judge was wrong.
Appellants no longer have the property.
Respondent could only claim damages for fraud.
So far as civil action fraud has a special meaning.
It does not mean merely for general dishonesty.
Fraud has a precise meaning.
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u.
Bundle of 
Cases I 
Page U5 Barclays Bank Limited v. Cole (1967) 2 Q.B. 738.

Page 743G Denning.
"...,.....Robbery includes......................

'Fraud'in ordinary speech.

10

.representations,

Page 744 Diplock.
"Robbery......................................

............................ in thi s sense."
"Mr. Ashe Lincoln has contended...............
...................................dishonesty."

In the
Federal
Court

No. <*9 
Notes of 
Lee Hun Hoe 
,C.J.(Borneo) 
12th January 
1983 (Cont'd)

Bundle of 
Cases I 
Page 148 Clarke & Linsil.

Chapter 17 FRAUD.
Fraud has a precise and limited meaning as a

term of art.

20 Bundle of 
Cases I 
Page 449 Spencer Bower.

Para. 19 ) Statement which are
Para. 20 ) promises only.
Para. 21 - ethics.
Para. 22 - Representation distinguished from warranty.

Para. 24 - Representation repeated as a promise.

George Wimpey & Co. Ltd, v. Sohn & Another (1967) 

1 Ch. 487.
Page 502 - Herman, L.J.
"The Judge held.................................

..........................contract."
Page 509 - Russel, L.J.
"Before the contract the vendors through.........

................................. provision."
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15.
In the Once representation became a term of contract
Federal then the plaintiff or respondent cannot sue on contract.
CPU***— Not right for learned Judge to go outside
No. '^9 the pleadings.
Notes Of Volume 1
Lee Hun Hoe Page 43 Particulars of fraud.
C.J.(Borneo) 12(a)(i) No evidence.
1983 (Snt^d) Ui) Particulars at P^ 6 91 item (58).

Contractual promise to pay $220,OOO/-
not a representation. 10 

Can be liable on contract if promise
not fulfilled.

My learned friend said seven days. 
If that was so then there was a breach 

(iii) No evidence.
(iv) Particulars at page 91 item (61). 

Submit no evidence. 
Collateral agreement, 

(v) ;>Iot a representation.
Particulars at page 80 items (62) and (63). 20 
Referred to para. 4(e) and (f) of

Statement of Claim.
If she relied on such a promise her remedy is on 

contract.
11.10 a.m. Adjourned.

11.45 a.m. Resumed.
Q.C. Fraudulent misrepresentation due to misrepresentation 

of facts.
Volume 4
Page 8D "When I read it I saw ............................ 30

...................................land back."
Brikon Investments Ltd, v. Carr (1979) 2 W.L.R. 737.
Denning put it on High Tree's principle.
Roskill and Cumming-Brace on collateral contract.
City and V/estminister Properties v. Mudd (1959) Ch. 129.

Volume 1
Page 44 Para. 12(a)(vi) goes to the undertaking.

Para 12(b).
Then it went on concerning subsequent events, hay be 

breach of contract or breach of trust if she was right ^0 
but certainly not fraud.

No such thing as fraudulent breach.
May be breach of contract.
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Volume 8 
"Page 42C

Page 44B
10

16.

Particulars of fraud of 3rd defendant
If 3rd defendant promised breach of contract 

between 2nd defendant and plaintiff. He nay be liable 
for promise of breach of contract. There must be 
evidence.

Dealing with fraud.
Under section 340 of National Land Code 

if land cannot be recovered then can sue for damages.
Section 17 of Contract Act.
Referred to sections 10 - 18 of Contract Act.
Fraud wider than misrepresentation.
Submit learned Judge misdirected himself.

2.15 p.m. Resumed.
Ask leave for Subra Haicker to be absent.

In the
Federal
Court
No. ^9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
12th January 
1983 (Cont'd)

Court Granted.

Bundle of 
Cases I, 
Page 36.

20

Saminathan v. Pappa (1981) 1 M.L.J. page 121 &. 123B,
Page 123B - "As regards fraud................

.....................................the land."
Page 124A - "It is to be observed............

......................... ...office."
"During the course ...........................
...............................another."

Page 125B - Lord Diplock:
"As registered proprietor.....................

..................................Saminathan."
Page 126E - "Their Lordsnips accordingly.........

............................this matter."
"There were, however, two other findings..........

................................340(2)(a)."

Volume 8
Pages 47-59 Transfer with right to purchase.

If Your Lordship accept our submission that there 
was a variation than there would be no breach of 
that contractual term.

Even I am wrong on the Mudd concept she would have 
to establish beyond reasonable doubt on fraud.
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17.

In the A. Kanapathi Pillay v. Joseph Chong (1981)2 M.L.J. 117.
Federal Page 120.
Court "Second Issue
jjo> i+g "It was contended ............................
Notes of ..................................... ..the developer."
Lee Hun- Hoe Only pleaded representation learned Judge could
C.J. (Borneo) consider concerns "payment as you like." 
12th January
1983 (Cont'd)

Pages 59E - Submit all subsequent events of no
85Bconsequence. 10

COLLUSION . 
Page 85E Section 10 of Evidence.

No basis on claim of fraud against 3rd appellant.

Bundle of Chappie v. Electrical Trades Union and Others 
X W<L ' R - 1290<

Page 92E
4.10 p.m. Adjourned till tomorrow at 9.30 a.m.

(Sgd) Lee Hun Hoe,
Chief Justice (Borneo) ?n 
12/1/83.

13th January THURSDAY. 13TH JANUARY. 1983
1983 Corain: Lee Hun Hoe, C.J. (Borneo)

Sail eh Abas, F.J.
Abdoolcader, F.J.

9.30 a.m.

U.C.
Volume 2 Respondent's affidavit.
Page 230 para> lg _ security .

Volume 4 Cross-examination of 3rd appellant. JO 
page 272D
Volume 8 Submit astonishing finding. Page 102B. 
page 101F WQ j^yg affidavit of

Volume 3 Affidavit.
page 339 Para. 7 - The plaintiff (3rd appellant) did not

turn up at any hearing.
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18.

Volume 4 
Page 251 D&E

247D

Volume 8 
Page 103
Page 289

Page 163
Page 166

TO Page 168
Page 108F- 

109A
Page 111
Page 112A
Page 194
Page 232
Page 115
Volume 2 
Page 63

20 Volume 3 
Page 58

To show 3rd appellant was absent.

Para. 25 - Complaint,
Meeting.

Minutes of Meeting. 
Material passages.

In the
Federal
Court
No. 4$ . 
Notes- of 
Lee Him Hoe 
C.J.(Borneo) 
13th January 
1983 (Cont'.d)

Defence of Tara in Sessions Court.
Syed Othman J's judgment.
Plaintiff said land worth a million dollars.

Land Speculation Tax.

Notification of Disposal Chargeable Asset.

11.10 a.m. Adjourned. 
11.40 a.m. Resumed.

Q.C. 
(concontinued)

Volume 8 
Page 117E
Page 122D 
Page y3B 

30 Page 125A If plaintiff failed in-this appeal then the

counterclaim would succeed. 
Page 126 Referred to Syed Othman J's judgment.

Submit learned Judge's assessment of respondent's 

credibility was wrong.
Not true she aid not know about payments to 

Hongkong & Shanghai Banking Corporation and Chung Khiaw Bank.

This claim cannot be anything but a breach of 

contract.
Completion delay at Devan's request.
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19.

In the Contractual claim is the only one possible action.
Federal Submit no breach.
Court If date ran from 5/7/75 then there would be
No. ^9 breach but no damage.
Notes of Account for profit not possible as respondent could
Lee Hun Hoe not get restitution.
?;?; T Liability dealt with. 13th January
1983 (Cont'd)

Will now deal with damages.
Bundle of Nanyang Manufacturing Co. v. The Collector of
Page5 466 Land Revenue. Johore (1954) 20 M.L.J. 69 & 71. 1 °

This is applied in Hock Lim Estate Sdn. Bhd. 
v. Collector of Land Revenue. Johore Bahru (1980) 
1 M.L.J. 210 & 211.

Safest guide comparable sales.
Weight to be given to offer.
Abdul Rahim v./Secretary of State A.I.R. (1926) 

Lahore 618.
Pribhu Diyal v. Secretary of State 135 I.C. 1932 

Lahore 183. 20
Expert evidence.

Volume 2 Report of Valuation by Mohd Kepol bin Bidin 
7 (dated 5.7.75).

$4.50 p.s.f. 980,100 
Building 126,000

$1,106,100

Volume 4 Evidence in court - Kepol. 
Page 61

12.30 p.m. Adjourned till 2.15 p.m. 
2.15 p.m. Resumed.

30
Volume 3 1st Valuation Report - Chong Kin Seng dated 26/2/82.
Page Land at $42,000/- p. a. 210,000 

Building 48,000
258,000
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20.

10

20

30

2nd Valuation Reix>rt - Chong Kin Seng dated 19/10/79
Land at $3/- p.s.f. 
Building

6 53, WO 
48,000

Volume 4 
Page 83
Page 101C 
Page 102E

Volume 3 
Page 279
Page 133 
Page 134

Volume 4 
Page 273
Volume 9 
Pages 160- 

178
Pages 182 - 

184
Page 163

701,400

Chong Kin Seng's evidence.

Mohd Rashidi b. Mohd Nor's evidence. 
Cross-examination.

Valuation Report - Parampathy

Sketch.
Schedule of comparison.

Evidence of Parampathy

Judgment on Damages. 

$973,000.

In the
Federal
Court
No. :.k9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
13th January 
1983 (Cont'd)

What was the value of the land in July 1975? 
Learned Judge criticised appellants' expert merely 

asked whether 3220.000/- fair. 
Page 166E-F Dealt with tne three lots 6602, 6603 and o604.

t

Learned Judge went on to make astonishing finding - 
increase of 76$«

Another more astonishing finding on Lot 1252 - 
increase of 220£>

Submit quite impossible inference or deduction.
Learned Judge ignored Chong's report and 

Parampathy's report on comparables.
Parampathy gave $44,000/- per acre. Added some 

40% to comparable of $32,000/-. 
Page 170 "....no sales directly comparable."

Experts said otherwise.
Page 172 Referred to Chong 1 s evidence. 
Page 173 Learned Judge ignored the safest guide is

comparable sales as held by this Court in Hock Lim_'s case.
See page 57 last paragraph.
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In the 
Federal

r — 
No. ^9 
Notes of 
Lee Hun Hoe 
C.J. (Borneo)

1983 (Cont'd)

1*tth January 
1983

Page 175D

Page 175F

21.

Learned Judge wrong. 
He should accept the only reliable evidence of 

appellants' expert, Parampathy.

4^05 p>nu Adjourned till 9.30 a.m. tomorrow.

Sgd) Lee Hun Hoe
Chief ^stice (Borneo) 
13/1/83

FRIDAY. 14TH JArtUAKY. 1983
Coram: Lee Hun Hoe, C.J. (Borneo) 

Salleh Abas, F.J. 
Abdoolcader, F.J.

10.25 a.m.

10

Q.C.
Volume 9
Page 175F- "On the $1.70 per sq. ft..........................

176 ...................................... 7 years."

Page 163 "But to that v,alue................................

........................... judgment (McGregor page 334)" 2n

14th Edition page 353 para. 482.
Changes in the value of property.
"Where damages.....................................

................................damages."
"This problem......................................

..............................goods."
Halhotra v. Choudhury (1978) 3 W.L.R. 825, 826, 844.
"The principle of restitution - that damages can be 

at date of judgment.
In undue influence and breach of trust remedy 30 

in lieu of restitution is amount of profit.
Peek v'. Perry (1887) Ch.D. 541.
Page 591 Cotton, L.J.:
"One rather difficult point.......................

..........................................shares."
"Now, it must not be taken........................

Lord Campbell says:....................................
.............................................Plaintiff."
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22.

Respondent did adduce evidence as to subsequent In the 
value. Federal 

Learned Judge wrong to give 20>j increase per year.
Wrong to increase 1975 value by 1/4.0',-* over the year. No. 49

Notes of
Lee Hun Hoe

Learned Judge using his own knowledge of 700 cases Q j (nQ_n \

he heard. This is wrong. 1^th January 

Value of the house should be ignored by the 1983 (Cont'd)

learned Judge. Expert evidence house has no value to
developer. To be pulled down. 

10 What did she refuse?
What was paid by appellants?
Palaniappa Ghettiar v. Arunasalam Ghettiar referred

to by learned Judge wrongly. Not applicable as payment

was lawful in their case.

McGregor on Damages 14th Edition, para.1473 page 990. 
"All these rather.............................

....................................... broad."
iji202,000/- must be deducted. If no variation. 
If there was variation then $220,OOO/- must be 

20 deducted.
Page 182 Measure of damages different learned Judge wrong 

to make one award.
He awarded $973>000/- as general damages. 
Damages should be at date of wrong. 
Damages for breach of contract. 
Learned Judge found two breaches. 
What damages flow from that breach. 
1st breach -
Premature transfer on 31/7/74. 

JO This caused no loss.
She would not repay at any material time. Willing 

but unable to pay. 
2nd breach -
No loss if there was variation. 
If $121,0197- was found on 27/4/74 instead of 

30/3/74 and $92,000/- was paid on 5/7/75 instead of 
$103,OOO/-.
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23.

In the
Federal
Court

No. k? 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
14th January 
1983 (Cont'd)

Cashin

If there was a variation there would be no breach.
If there was no variation so far as capital sura 

is concerned only $202,OOO/- is paid under contract. 
Respondent entitled to recover $18,OOO/-. Of course 
she is entitled to interest on that fron 30/3/74.

She suffered no loss in the late payment to 
Hongkong & Shanghai Banking Corporation.

She can't recover for two reasons:
Section 56(3) of Contract Act.
She was living in the house. -JQ
If this is wrong and if she is entitled there 

ought to be an inquiry.
If I am wrong counter-claim woula still stand. 

That is if appeal is dismissed. 
RESPONDENT' S SUBMISSIOil

Attack on learned Judge's finding of facts 
and credibility of witnesses.

The facts show something was wrong.
Learned Judge amply justified in all his finding of facts.
Tnere can be no doubt at all. 20
Whole thing started when 1st appellant stood as 

guarantor for Dr. Baa.
When he did this at the time he did not know 

Dr. Das could not pay otherwise he would not stand as guarantor.
Pestered by 1st appellant for payment of money.
Bank not pressing for the money.
Dr. Das offered 2nd mortgage on his property in Johore. 

This was not accepted. Dr. Das was also indebted to Moscow Bank.
After one or more conversation with Dr. Das he 

mentioned his brother Devan's property.
Devan could have called on 1st appellant.
Respondent felt more loss at Devan's death.
Suggestion of variation is nonsense.
Could have objected to mention of what Devan said.
My learned friend imported evidence.
If one looks at the evidence he would be wrong.
E.g.
Attestations.
Cross-examination of 1st appellant.

30
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Volume 4 
PaSe

Volume 2 
Page 57 '

Volume 5 
Page 60

"I did not inform.
.inform her."

10

Volume 6 
Page 375

20

Was she willing to the transfer after 15 months later 

How can it be an Escrow.

Submission of 1st appellant.
"It has further been alleged.......................

..............................under cross-examination....

........................fraud."
My learned friend was therefore wrong to say that 

there was no cross-examination.
Correspondence placed in chronological order.

Consistency of respondent remarkable. Her 

story of what happened after May 1976 never clianged* 

Went to see solicitor.
For reasons we think appellants never came out 

with their defence until the present action. From 1976 

while we were coming out of what our case was they did 

not come out with it. They said they did not have to 

do so.
By 1931 they did pay the balance of ip92,000/-. So 

the variation was fitted in.
The built up was because-we were collecting 

information. We were not even aware of existence 

of some letters. Yeow & Chin gave us some.
Unless these letters fitted in with their grand 

design.

Volume 6
page 379 1st appellant was worried about his guarantee.

He was finding some means of recovery.
Letter dated 12/3/74. 

"We act for Madam Tara."
"As our client wishes to pay off the charge 

by charging the said property for an increased amount.

In the
Federal
Court
No. **9
Notes of 

Lee Hun Hoe 
C.J.(Borneo) 
1**th January 
1983 (Cont'd)

Looks as if they "were charging to another bank 

or a person."
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_n , e. No bank would allow to let another person to
Federal
Court have a statement of account unless you are acting for

~"I"""7 that person.

« T "On our usual undertaking". 

Lee Hun Hoe Carbon copy to respondent and Uevan. 

C.J.(Borneo) On 23/3/74 - "After seeing Uevan they said there 

1*fth January was going to be a sale."

1983 (Cont'd) Whether property was owned jointly. They had no

other property.
Can you imagine respondent would sell her property -| 

to save Dr. Das when she has five daughters?

The whole thing was to get her to sign transfer 

form.
On 30/3/74 deputation arrived at respondent's'house. 

To say that they were not acting at that stage is 

ridiculous.

Page 280 Letter from Chung Khiaw Bank.
This was attached to the memorandum. 

Something was surely said resulting in 2nd

appellant making the manuscript. ->,, 

Not relying on common law fraud misrepresentation.

Volume 4
Page 6riow respondent paid for most of the money to H.C. Tan.

Page 7 "On 30th March, 1974...........................

..................................security."

She did not expect to sell the land.

"He said the security was by way of'a transfer
.......

..................................... charge."

Is she wrong to expect the money quickly. After 

all she had to pay interest to the bank.

As far as respondent was concerned they were 

acting for her when they came to her house on 30/3/74-

As the v/eeks went by she found she had not been 
paid. 

Her account with Chung Khiaw Bank increased. By 

1975 the bank pressed for payment.
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26.

What benefit did she get by signing the documents? In the 

She did not know she was going to get $92,OOO/-. Federal 

How did the variation come in? our——
No. 49

What has she got to do with 1st appellant paying- Notes of 

$121,OOO/- to Hongkong & Shanghai Banking Corporation? ^e® Q^rH°*x

14th January 
The sole purpose was to get the transfer form 1983 (Cont'd)

signed.
Not interested in acting for her.
Submit 2nd appellant had no intention of buying the 

10 property at all from the very beginning.
Learned Judge so found that they merely interested 

in getting the signed transfer form. Who can say 
he is wrong?

The way they got the transfer form signed on 
30/3/71* was dishonest. They had no intention of acting 
on the memorandum and the manuscript.

No reason for delay in payment. 
Nothing to stop payment.

She was shocked in September 1975 to know her land 

20 was transferred to 2nd appellant.

12.30 p.m. Adjourned. 

3.00 p.m. Resumed.

Cashin
Volume k
Pages 11-12 Attestation matter.

Volume 1 page 39D para. 8.
Page 87 item 21 and item 23 "attesting".

Volume 4
Page 197E

50 Volume 2 
Page 198 
Page 158 Proposed agreed facts.

631.
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In the
Federal
Court

No. **9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
l^fth January 
1983 (Cont'd)

Volume 4 
Page 11,

15 
17 
18C
26
27 
28E 
300- 

Page 40F- 
Page 46C

Page 49C
Volume 6 
Page 380

Page 381 
Page 383 
Page 383 
Page 384 
Page 385 
Page 386

13

-19

Blank papers.

She would know of the $121,819.30 at the time.

Page 387 

Page 388

Page 389

Page 390 

Page 391

•32
•42 Re-examination. 10

Never fulfilled terra of the agreement so we could 
rely on such evidence.

Letter dated 14/3/74. Correspondence would show 
that there cannot be variation.

Letter dated 16/3/74.
Letter dated 10/6/74.
Letter datgd 13/b/74.
Letter dated 21/6/74. 20
Letter dated 20/7/74.
Letter dated 19/8/74.
"Stagnant" yet appellants Devan was operating the 

account.
Could there be variation?
30/3/74 - 27/4/74.
Letter dated 16/9/74.
Now dealing direct with Devan as the solicitors 

gave no response.
Letter dated 10/9/74. 30
Devan wanted to execute a further charge as pressed 

by the bank.
But how could this be said to be a variation.
Letter dated 25/10/74.
Chung Khiaw Bank asking Suppiah & Singh for return 

of documents.
Letter dated 12/11/74.
Trying their best to hang on to the title deeds.
Letter dated 3/12/74.
How can they get the information if they are not kQ 

acting for Devan.

632.
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10

20

30

Page 392 Letter dated 4/12/74.

They continuously obtained information from the 

bank. This is to help to effect the transfer. 

Page 393 Letter dated 9/12/74. 

Page 394 Letter dated 26/12/7k.

We see a copy sent to Devan.

Learned Judge did not believe the appellants after
 

evaluating the evidence. 

Page 395 Letter dated 24/12/74. 

nour clients".

Ask Devan obviously for instruction. 

Can we quarrel with the Judge on his finding. 

Page 396 Letter dated 21/1/75.

VJas learned Judge wrong when he said the caveat 

by 2nd appellant was to prevent the charge from be
ing 

registered. 

Page 397 Letter dated 30/1/75.

Returning the title deed and charges. 

Page 398 Letter dated 2/2/75.

After this letter no copy was sent to Devan. 

Submit they did not want Devan to know what was go
ing on.

2nd appellant said he had the money to pay Hongkong & 

Shanghai Banking Corporation and Chung Khiaw Bank 
at all times. 

This letter was written nearly a year since 30/3/74. 

Has learned Judge not got ample reason for not 

believing him.

Page 399 Letter dated 3/2/75- 

Page 400 Letter dated 6/2/75 - Clear Yeow h. Chin acting for bank.

Chung Khiaw Bank v/ero instructing Yeow & Chin to a
ct 

for the bank.

To suggest that Yeow & Chin was acting for 

respondent ami Devan is j^oing to far. It cannot be. 

Perfectly natural for Yeow & Chin to write to Deva
n 

on the money on behalf of bank. 

Page 401 Letter dated 19/2/75.

Chung Hhiaw Bank chose Yeow at Cnin instead of 

A.L. Looi, etc. 

Page 402 Letter dated 1/3/75.

Nothing can be clearer than Yeow & Chin acting for
 

Chung Khiaw Bank. 

Page 403 Letter dated 4/3/75.

In the
Federal
Court

No.. 1*9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
1**th January 
1983 CCont'd)
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In the
Federal Page 404 Letter dated 10/3/75.
Court That is how the $140,OOO/- came up later perhaps,
"°* ^"9 4-15 p.m. Adjourned till tomorrow at 9.30 a.m. 
Notes of
Lee Hun- Hoe
C.J.(Borneo) (s£d > Lee Hun Hoe >
«,*£ T Chief Justice (Borneo)1*rth January 14/1/83
1983 (Cont'd)

15th January SATUHlMY. IST.i JANUARY. 1983
1983

Corara: Lee Hun rioe, C.J. Borneo
Salleh abas, F.J.
Kbdoolcader, F.J. 10

9-30 a.m. Hearing resumed.

Cashin
Pages 406-7 Yeow & Chin forwarding charges for registration

and was told there was a caveat. 
Page 408 Letter dated 8/5/75 from Chung Khiaw Bank.

Important.
"Inactive". Yet appellants said Devan wanted to 

use overdraft.
No one like receiving a letter like that from 

the bank. 20
At that time title with bank caveat was lodged 

already by 2nd appellant.
So charge could not be registered.
The so called variation was said to be in February 

1975 according to evidence.
Would take court to Anandan's evidence.

Volume 4
Page 105 Read evidence.

The source of the $40,000/- must be accepted. 
Receipt at page 410 Volume 6. 30 
This ties up with the strong demand from 

Chung Khiaw Bank.

Volume 6
Page 411 Letter dated 22/6/75.

No letter after four months since last letter 
at page 398 dated 2/2/75.
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10

Page 412 

Page 413

Page 414

Volume 4 
Page 79E

Page 31
20

Volume t> 
Page 415

Page 416 

Page 417

2nd appellant said Devan wanted to stay in the 
house to the end of 1975.

Submission on variation natter of construction 
based on evidence.

Purely question of facts.
Letter dated 26/6/75.
"on our behalf" by Chung Kiiiaw Bank.
Letter dated 28/6/75-
Clear 2nd appellant was in direct touch with 

Chung Khiaw Bank.
Letter dated 28/6/75-
Whoever siad it was $140,000 it was certainly 

not Devan or respondent.

Evidence of David Foo Yong Siah. 
DeTan died in 1981.
First time we saw the correspondence. 
Witness produced letters in court. 
Cross-examination by 2nd appellant. 
First time anyone knew about the shares, 
herely to snow Court the explanation about the 

$140,GOO/-.
There was evidence before the learned Judge.

Letter dated 29/6/75.
2nd appellant was not talking only to Chung Khiaw 

Bank but to Yeow it Chin.
Wrong to say Yeow & Chin were acting for respondent
Letter dated 30/C/75.
This date is important.
Letter dated 30/6/75.
To say Devan gave the inforr^tion about the 

$140,000 was entirely wrong on part of 2nd appellant.
Probably the bank made a mistake. •
To say Devan gave instruction to his solicitors 

Yeow & Chin on the 3140,000 could not be so.

In the
Federal
Court
No. ^9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
15th January 
1983 (Cont'd)
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In the
Federal
Court

No. !f 9 
Notes of 
Lee Hun Hoe 
C.J.CBorneo) 
15th January 
1983 (Cont'd)

Volume 4 
Pages 16-17

Volume 6 
Page U9

Volume 6 
Page 420
Page 421

Evidence of respondent on. cross-examination.
She did not see P.51 at the time.
The 3rd appellant came in so quickly because 

2nd appellant did not want Devan and respondent to 
get the land back.

Learned Judge found this as a fact.
How could we challenge his finding?

Statement of Account of Devan showing balance.

Letter dated 2/7/75. 
Letter dated 2/7/75. 
Chung Khiaw Bank to Yeow & Chin.

2nd appellant send no copy of letter to Devan. 
This silence should be commented on.

10

Page 422 Letter dated 5/7/75 signed by 2nd appellant to
Yeow & Chin.

Not one letter to show at the time Yeow & Chin
acting for Devan.

Page 423 Same as above except the endorsement at the bottom. 
Page 424 Letter dated 9/7/75 from Yeow it Chin to Chung

Khiaw Bank. 
Page 425 Letter dated 9/7/75.

20

Volume 3 
Page 36 Affidavit of Tara Rajaratnam (respondent).

Submit realising amount of information that can 
be put together this affidavit shows at once what 
respondent's case was.

Facts given to solicitors it is they out the matter 
together.

Consistent that ptoperty be pledged to help Dr. Das,
Quite wrong for my learned friend to say money 

in 1974 was known to respondent. Presumably she learned 
about it in 1975-
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Page 43

20

30

Volume 4 
Page

32.

Exaggeration to say we built our case up as we 

went along was entirely wrong.
Para. 13 - "......the whole transaction was bad

and a fraud perpetuated on me."
Para 14. - 1st appellant knew about the matter.

It is the defence who never answers anything at all. 

They got the information.
All before the learned Judge. He chose to believe 

respondent.
Ample facts for him to reach his finding.

My submission is merely answer to my learned friend.

K.V. Devan's affidavit.
2nd agreement between 2nd appellant and Jevan as to 

variation in February 1975.
2nd appellant would have mentioned he was owner 

of land instead of returning title to bank.

On 2/2/75 at page 398 Volume 6 he now came out 

that he bought it.
Does it make sense.
Learned Judge did not think so.
He said the 2nd variation took place in February 1975.

Devan mentioned blank transfer executed by respondent 

on 30/3/74 would be returned.
If he was to return the transfer form how could he 

hand back the transfer form.
Because he was tilling the Bank he was buying the 

land.
My learned friend was also building up his case on 

evidence not arising out of cross-examination. So I 

am doing the sane in my submission.

Evidence of Jaginder Singh (1st appellant).

No dispute he acted as guarantor.
History and reasons why Dr. Das could not pay.

In the
Federal
Court
No. 1*9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
15th January 
1983 (Cont'd)

Page 117E "He was prepared to sell property."

Impossible to believe this in the circumstances.
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In the "Suppiah was interested in buying it (the land)."

Federal \.;h0 would believe it Suppiah had never been to the land.

, —— 1st appellant would know how much was owing by Das

No. 4f9 in Hongkong & Shanghai Banking Corporation. He was pressing

Notes of him for paynient.

r- T r-a °6 \ Nothing to say he signed the attestation at
o»o .ittorneoj
15th January the time.
1983 Page 12k Ronald Khoo made first appearance acting for

(Cont'd) 3rd appellant on 6th day. Applied for amendment on

7th day.
Page 125 "Then the ^92,000 was paid by the 2nd defendant 

to Yeow & Ohin."
We now know who actually paid.

"I paid $121,819.80 to Hongkong ci Shanghai Banking 

Singapore on the 27.4.74."
The agreement did not expect him to pay but 2nd 

appellant .
Page 129- 

130
Page 130F- How can 1st appellant say he was not acting for ?n

I was putting it to him that he was acting as 

solicitor but he kept on denying.
He could not get the title deed unless he acted 

as solicitor.

Page 134D "........ .misrepresenting the bank the true

facts ............................................"

Extraordinary for a solicitor to do so. 

Page 136C "I agree that the accumulation. ................. 30

............................knows."

"Will you agree..................................

..................................Devan."

Page 138B

638.
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Page 1393 "I paid it, at the request of the 2nd defendant." In the
Tills was mentioned for tue first tine that 2nd Federal

Courtdefendant requesting him to do so. —————
Page 140C "Did Suppiah ever pay you $121,OOO/-? (witness pauses) No. ^9

"He did not." Notee ofn
Lee Hun Hoe
C.J. (Borneo)

Page 142B 15th January 
Page 142D "Q. I put.................. .$214,OOO/-." 1983 (Cont'd)

This part v/as referred to by the learned Judge.
10 Page 143 I kept on putting to him respondent's case. 

Page 144-6
Page 147 Mo where it was said 1st appellant went to 

respondent's house to attest.
herely following 2nd appellant. 
Respondent ought to be separately advised. 
2nd appellant snould say "I am going to buy. 

You better get a separate lawyer." 
Undue Influence.
Two prominent citizens and. lawyers coming to

20 responuent's house with documents and asking her to
sign. Uorst they were her solicitors.

Page 14&J "!^. Is it not the case..........................
............................ cleared."

Page 149B Respondent was a lay person.
Flo explanation given to !u»r.
Arguing about the commencement date. 

Page 151A 
Page 153

•ZQ Page 15t-E We have been through that point. 
Page 157C 
Page 158E 
Page 159 
Page 160 
Page 16LS 
Page 1628
Page 159B-170BWe have to dig out every single point. 
p-^ijs 1710 Why register the judgment against Jr. Das in Johore?

Now saying difficult tiiing. 
h/ Now admitting ^149,520 (including ^110,000),
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In the
Federal
Court

No. ^9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
15th January 
1983 (Cont'd)

18th January 
1983

Page 173D Why a foreigner would fare better in getting 
subdivision?

Knew about approval of subdivision even before 
it was formally known.

12.00 noon. Adjourned till 18/1/83 at 9-30 a.m.

(Sgd) Lee riun Koe
Chief Justice (Borneo! 
15/1/83.

TUESDAY, 18TH . 1983
Corara: Lee Hun Hoe, C.J. (Borneo] 

Salleh Abas, C.J. (Malaya] 
Abdoolcader, F.J.

10

9.30 a.m.
Khoo Rise on behalf of Malaysian Bar on Your Lordship's 

recent appointment as Cheif Justice (Malaya). Wish 
Your Lordship success.

w.C. On behalf leading counsel from abroad also 
wish to express similar sentiment.

Cashin Express similar sentiment as a junior counsel.

Abas Replied briefly.

Cashin Just finished with evidence of 1st defendant. 
Would now come to evidence of 2nd defendant.

Volume 4
Page 129C "I paid the bank only when the overdraft had

reached $121,OOO/-. After that it did not matter 
to me whether I believe him or not. I .just gave him 
fiiae to pay."

Could not have referred to memoranda. P.30 and 
P.31.

20
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Page 178E-179A Shows he knew both 1st appellant and Dr. Das. In the
Page 179D-180A On the 10th March, 1974. . ....................... Federal

..................................... .amount* " Court
Is it really conceivable for a lawyer to agree No. ^9

so quickly to buy land without seeing land but just Notes of
to rely on a valuation report. fun Hoe .

C.J. (Borneo)
18th January

Page 184B Variation. 1983 (Cont'd)
If it is an out and out sale what has the variation 

got to do with it? What business has the extra 
•JQ amount got to do with the amount when it was an

outright sale? That was the point made by the learned 
Judge.

Learned Judge entitled to believe respondent 
rather than appellants on the evidence.

What landowner would quit his property before 
transfer or money paid? Just does not make sense.

Why should the landowner pay compensation before 
the purchase price is paid?

The variations suggested by my learned friend 
20 make no sense at all.

Page 1S4E-1653 2nd variation.
Your Lordship would recall the title deed was 

sent back to Chung Khiaw Bank by Suppiah & Singh 
on 30/1/75- See Volume 6 page 397.

Volume b
Page 398 Suppian said he was owner.

Way send the title back if he was the owner?
Throughout all tne correspondence from bank 

197 It. until 2/1/75 did he tell the Chung Khiaw Bank 
50 the property had been sold.

Submit there is no such thing .as a 2nd variation 
as well as the 1st variation.

Agreed with my learned friend agency of 2nd 
appellant to 1st appellant not pleaded. 

Page 187A But we did not know about it.
It came out at the trial.
As far as fraud is concerned we rely on section 340 

of the National Land Code since July 1976.

6 VI.
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In the Page 187B Shows land really bought by 1st appellant. He
Federal merely asked 2nd appellant to transfer to 3rd appellant.
Court— If one looks at the correspondence on the bundle
No. 'f? I prepared there can be only one inference.
Notes of Singapore judgment against Dr. Das. Learned Judge
Lee Hun Hoe commented on this. He was perfectly right.
C.J.(Borneo)
18th January
1983 (Cont'd) Deal with cross-examination.

Page 192E
Page 194B "I used those words..............................

.................................overdraft." 10
"What lawyer would use such trick? Misleading 

the bank. 
Page 194E "Shown P.28 - It is true I received the title.....

........................................undertaking."
Page 199A "I do not regard it as an agreement for sale."

If it is not agreement for sale how was it that the 
property was transferred. If it is not a sale then 
it is a security.

If the transfer genuine why the money not paid 
within a reasonable time, say, a week. 20

Respondent was lured into believing that her 
property was used as security.

11.10 a.m. Adjourned. 
11.45 a.m. Resumed. 

Cashin
Volume 4
Page 203E Cross-examination of 2nd appellant.

He was cross-examined on every single point. 
Anyone reading the evidence would inevitably take the 
same view as the learned Judge that 2nd appellant 30 
cannot be believed.

My purpose of reading the evidence is to show 
that the learned Judge is aware of the facts. 

Page 224E 
Page 230A Referred to Volume 8 page 243-4-

Go away and bring an action in the High Court.
Volume 8 page 245 para 10.
We did not know of some affidavits until 3rd appellant...
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Volume 3 T 
Page 319 Showing 3rd defendant putting himself in as +**•

purchaser for value. Federal
Court

Volume k No - ^9 

Paga 236E Hair splitting of rent and compensation. Notes of

Compensation for occupation of premises. ^ee Hun Hoe
C.J.( Borneo)
18th January 

12.40 p.m. adjourned till 2,30 p.m.

2.30 p.ra. Hearing Resumed.

Cashin 3rd appellant became registered owner very shortly 

10 after 2nd appellant became owner.

2nd appellant contrary to what P. 30 and P. 31 had not 

paid any part of $92,000/- or $121, OOO/-.

From the moment he cane on the register 3rd 

appellant held himself out as registered owner and 

purchaser for value.
It puts his credibility on issue.

Volume 4
Page 249 Evidence of 3rd appellant.

Page 258-9 Hot fraud but fraud of deceit. 

20 He neither read nor approve the defence.

Particulars of fraud against the 3rd appellant 

were set out albeit in the particulars.

Not rely on common law fraud.

We were raising actual fraud not common law 

fraud and narrow it into fraudulent misrepresentation.

All three appellants know what was alleged 

against them.
3rd appellant must know wnat was alleged since July 1976,

Page 264B 3rd appellant did not know his name would b*e in 

30 the register??
If perfectly done why the trust? Why attempting 

to keep the true facts out? 

Page 269B
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In the
Federal
Court
No. it-9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
18th January 
1983 (Cont'd)

Page 269B
Volume 8 
Page 280

Page 297

Much was made of the fact that I was solicitor 
for plaintiff, Coomarasamy & Tan.

All the solicitors' works were done by my late 
partner Mr. Dunbar.

Reference by 3rd appellant.

Volume '4 
Page 284 
Page 289B

Volume 8 
Page 304.

10

The Complaint. Actually his reply.

Referring to Volume 8 page 297.
Not a word- about trustee or nominee.

Volume 8 
Page 304

Page 306 

Page 310

Para 2 - under Para. 5 first time we know that
Jagindar was called by the bank to make 
payment.

Para. 9 -Para. 24 of complaint.

He said when he appeared before the Law Society 
he told b.o was a trustee or nominee.

20

Volume 4 
Page 90 Evidence of Lim Seng Bock.

No evidence for rny learned friend to say that 
Yeow &. Chin acted for respondent and Devan.

Quite plainly we have to look at the facts first 
and then the law applicable.

That was what the learned Judge did. •
Evidence clear. Scale on respondent's favour.
In respect of appellants.
Changing of stand. Inability to answer questions.
What is the law?
Fraud in its ordinary meaning covers all types 

of fraud.
I accept all rny learned friend said.
Also fraud in tort giving rise to tort of deceit.
Section 17 of the Contract Act include fraudulent
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10

Volume ! 
Page 23!

representation of English law fraud.

Section 18. Misrepresentation, similar to English 

law of innocent misrepresentation.

0.18 r,12(i) of the High Court Rules.

Section 340(2) of the National Land Code which 

refers to fraud or misrepresentation and so on.

Clearly differentiating the two.

You set out the facts and particulars. You do 

not have to say fraud under section 340 of the N
ational 

Land Code and so forth.

2nd appellant - his written submissions. 

Submit 2nd appellant was left in no doubt about 

the actual fraud.

20

Volume 6
Page 138 onwards.Fraud is dealt with in my written submissions.

1 cannot do better than that.

Assets Co. Ltd, v. Mere Roihi(1905) A.G. 176.

Loke Yew v. Port Settenham Rubber Co. Ltd. 

(1913) A.C. 491.
Butler v. Fairclough &. Anor. (1917) 23 C.L.R. 79.

Vfaimiha Sawmilling Co. v. Waione Timber Co. 

(1926) A.C.101.
Haji Junus y._Ghik Anor. (1964) M.L.J. 343-

In the
Federal
Court
No. ^9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
18th January 
1983 (Cont'd)

Adjourned till 9.30 a.m. tomorrow.

iSgd) Lee Hun Hoe
Chief Justice (Borneo) 
13/1/83

WEDNESDAY., 19TH JnNUARY, 1983
Coram: Lee Hun Hoe, C.J. (Borneo)

Salleh Abas, C.J. (Malaya) 
Abdoolcader, F.J.

19th January 
1983

9.30
Court Resumed.
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In the Cashin
Federal Volume 6
Court Page U9 Ha.li Junus v. Chik cc Anor. (1964) M.L.J. 343 (H.C.)

—————— Mohd. Isa v. Hj. Ibrahim (1968) 1 M.L.J. 186 (F.C.)

No * lf9 Public Finance Bhd. v. Marayanasamy(1971) 2 M.L.J.(F.C.)
Notes of ——————————————————— ————
Lee Hun Hoe Jasbir Kaur v. Tharumber Singh (1971) 1 H.L.J.224.

C.J.(Borneo) Waimiha Sawnilling Co (1925) A.C. 107.

19tk January
1983 (Cont'd) Submit fraud is proved beyond doubt on the facts.

Volume 4
Page 199A "I consider P.30 as typed as a memorandum......... 10

................. named."
Memorandum shows how consideration passed.
Submit neither 1st and 2nd appellant ever ^ntended 

to act on that memorandum.
Immediate subsequent events made it clear that they 

did not intend to act on the memorandum.

Page 203A "Q. I put it to you. 

A. I do not agree."

Learned Judge made a finding on it at Volume 8 page 56C. £0 

"In fact it was evident that P.30, 31............
....................................... eventually."

It was put often enough to them that 1st appellant 

paid the money and not 2nd appellant.
Learned Judge accepted respondent's evidence rather 

than the appellants'.
Transferring land within a matter of three-weeks 

from 2nd to 3rd appellant was mere part of a grand 

design to deprive respondent of her land.

Volume 4
Page 98 Evidence of Mohd Rashidi bin Mohd.Nor. 30

Application to surrender land was made by 3rd 

appellant on 28/1/76.
Cannot say we only alleged common law fraud. 

We were alleging actual fraud as laid down in section 340 

of the National Land Code.
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20

If the memorandum was arrangement to sale. Then 
submit 2nd defendant was in breach at once.

Haji Abdul Rahman ic Anor. v. Mohci. Hussein 
(1917) A.C. 209.

Misrepresentation rnade at the time were set out.
Learned Judge referred to them at Volume 8 page 55C.
The defendant was also guilty...................

.......................................opportunity."
That they did not want the land.
That it was a security.
Question of Breach of Trust.
Evidence that the 1st and 2nd appellants were 

acting as solicitors.
My learned friend said they were holding in trust 

the transfer form.
I say no they were holding in trust the property.
So the learned Judge found then liable on all 

the allegations.
Agree fraud is on a higher standard of proof.
K.E.P. Mohd All V. K.E.P. Mohd Ismail (1981) 2 M.L.J.
Playing Cards (M) Sdn. Bhd. v. China Mutual 

Navigation Co. Ltd. (1981) 2 M.L.J. 182.
Esso Petroleum Go. Ltd. •/. Southport Corporation 

(1956) 2 W.L.R. 81.
Siti Aisha Binte Ibrahim v. Goh Cheng Hwai 

(1982) M.L.J. 544.
Turn now to question of Uauages.
Volume 9.
Common ground on both suits.
Value of conversion of land on 5/7/75.
Value of land agreed on P.I (Valuation by Ghong) 

$220,OCO/-.
Date of valuation. File 1972.
Was learned Judge wrong having heard evidence 

of increase in land value in 1975. Does he have to 
accept valuer's value when they disagreed with each other.

Learned Judge knows one side is going to make it 
high and another to make it low.

He may not import knowledge of cases he heard but

In the
Federal
Court
No. **9 
Notes of 
Lee Hun Hoe 
C.J.CBorneo) 
19th January 
1983 (Cont'd)

10.

6k7.
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In the
Federal
Court

No. 1*9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
19th January 
1983 (Cont'd)

Volume 9 
Page 184

he can certainly import value of land.
Lots 6602 and 6603 nearest to the property 

transferred in 1972 for love and affection.
Learned Judge can say I heard what you say but 

I am not absolutely satisfied.
Collector of Land Revenue v. Alagappa Chettiar 

(1971) 1 H.L.J. 43.
Learned Judge gave judgment in 1982.
Price agreed $220,000/- on 30/3/74.
Everyone knows land price increase exceeds 

more than 6^. Common knowledge.
My learned friend said the learned Judge must 

deduct the $220,OOO/-.
If it was paid out of fraud that is. Not recoverable.
SinKraa Sawmill Co. Sdn. Bhd. v. Asian Holdings 

(Industralised Buildings) Sdn. Bhd. (1980) 1 M.L.J. 21.
One last point Interest.

10

"There shall be an award.......................
.................................interest...........
6% per annum........................................
................................realization."

Found it difficult to support the 6fc per annum 
having given him the benefit of the increase.

I though exemplary damages of $20,000 should 
be given. Learned Judge turned it down. Would not 
say anything as we did not cross-appeal.

20

APPELLANTS' REPLY
Q.C. My learned friend took the Court on the evidence 

before the lower Court.
Learned Judge was taken to all these facts.
Fraud must ve pleaded and proved.
Here pleadings were drafted contrary to Rules.
Would start with the law.
Section 340 of National Land Code does not give 

rise to damages. Merely allow court to set aside transfer.
Fraud is used in dozen of statutes.
Remedy is amount of profit.

30
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10

20

Section 17 of the Contracts Act.
(a) Yes that is ingredient of common law fraud.

(b) Mot common law fraud.
(c)
(d)
(e) Yes.
Section I8(a) Yes negligent misrepresentation.

(b) Not misrepresentation in the sense 
of innocent fraudulent.

(c)
Innocent and fraudulent misrepresentation distinguish 

by motive only.
Do not know how wide is section 340 of National 

Land Code. But submit not relevant to this action.
Volume 6 page 156 para. 278.
Not known to law as submitted by my learned friend.
When this action commenced section 340 of National 

Land Code went out of the window. Land already transferred. 
Learned Judge confused. Hence judgment wrong.

Fraua - proof beyond reasonable doubt.

In the
Federal
Court
No.l»9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
19th January 
1983 (Cont'd)

Volume 2 
Page 100
Page 101
Volume 4 
Page 140
Volume 2 
Page 105
Page 55

30

Facts

Letter dated 10/3/75- 
Letter dated 2/3/75-

"10th aarcn, 1975" the fourth charge.

Letter dated 2/7/75 from Chung Khiaw Bank to Yeow &. Chin,

Letter dated 5/7/75.
Redemption money received on 5/7/75.

Volume 3 
Page 28

Volume 4 
Page 120

kttested on 5/7/75. 
Same in others at pages 31 and 34. 
Fraud must be pleaded with particularity and 

proved beyond reasonable doubt.

1st appellant said clearly. 
"I did not sign P.57 on 30th March, 

signed it about the 5th July, 1975."
I subsequently
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In the 
Federal
Court

Volume 5 
Page 60

Referred to para. 33. 
"33 • An Advocate ...........

...... .done."
No. ^9
Notes of 11.10 a.m. Adjourned.
Lee Hun Hoe
C.J.(Borneo)
19th January U - 45 a ' ra ' Resumed.
1983 (Cont'd) 1 Atkin 299 26 E.R. 191.

The Earl of Chesterfield & Others.
Under section 340 of National Land Code can set aside 

for fraudulent misrepresentation and undue influence.
If plaintiff can't set aside can sue for 10 

constructive fraud and claim amount of profit.
Equity has never granted damages for fraud. 
No use going to section 340 of National Land Code 

to find out common.law fraud or fraudulent misrepresentation.
P.30 and P.31 prepared by appellants without 

manuscript.
An out and out sale. 
Dr. Das's debt insecured. 
1st appellant contingently liable.
All that is required is a second charge for the $120,OOO/-. 20 
V/e know from Dr. Das respondent wanted to sell 

her house in 1975.
Volume 4
Page 51A&C "When the pressure to repay the money was on

me he wanted to sell the property."
"He did not......................................

.......................................... in 1975."
Appellants thought the sale was agreeable.
Hence they prepared the documents.
Much time spent on this. TQ
Submit immaterial really.

Volume 2
Page 236 This affidavit of respondent introduced into

the trial setting out all her claims.
Para. 13. 

Page 242 Para. 18.
Matter of construction.
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10

20
Volume 1 
Page 40
Page 43 
Page 37

So we can forget this security.
Intention never to pay.
As a matter of law this cannot amount to 

fraudulent misrepresentation.
Within 28 days 0121,OOO/- plus was paid to 

Hongkong & Shanghai Banking Corporation.
Devan operated the account at Chung Khiaw Bank.
It was months later that Chung Khiaw Bank said his 

account was inactive.
Devan put tne Chung Khiaw Bank account up within 

a month to over $110,OOO/-. So payment was not 
luaae by 2na appellant.

Late payment is not even a fundamental breach.
Mo period agreed by parties.
My learned friend's submission sounds all right 

until compared with contemporaneous documents. The 
learned Judge did not do that.

Let us go back to pleading.

Para. 12 - Mo evidence.
Para 4 (e) and (f).
Mot misrepresentation but collateral oral agreement.
There fraud however much latitude is given to 

•respondent there is no evidence of misrepresentation. 
12(v) and (vi) come nearer but submit not misrepresentation 
but collateral oral agreement.

In the
Federal
Court
No. *+9 
Notes of 
Lee Hun Hoe 
G.J.(Borneo) 
19th January 
1983 (Cont'd)

30

Volume 8 
Page 55C Judgment.

"The defendant was...............................
.................................. .opportunity."
Not pleaded. («uite wrong for learned Judge to do so.
"They had also been..............................
....................................intention."
Pleaded but no evidence was led.
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In the Respondent's claim of fraud simply breaks down
Federal on the pleading.
Pour ':— Learned Judge wrong in law in looking at section 340
No, ^9 °f National Land Code. In doing so wrong in applying
Notes of to the facts.
Lee Hun Hoe If learned j ucige nad e finding of facts when thereC.J.(Borneo) ., . _,19th January were no evidence then it is duty of appellate court to
1983 (Cont'd) set as ide such findings.

If learned Judge made inference from documents then 
appellate court is entitled to make the inference itself. 10

Learned Judge even commit the three appellants 
to prison for contempt without hearing them.

Page 134-5 Learned Judge's approach wrong.
Page 60E-61 They had for reasons......................j.......

.......................................plaintiff."
All appellate court should look into the finding 

with care.
Learned Judge's approach was clouded. 
Total disregard on pleading on fraud. 
Two vital issues of facts. 20

12.20 p.m. Adjourned till 2.30 p.m. 

2.30 p.m. Hearing Resumed.

Q.C.
Learned Judge made perverse finding.
Were Yeow & Chin acting for respondent at the time 

of the completion of transaction in July 1975?
Vital on question of misrepresentation and also 

on .variation.
Contemporaneously document.

Volume 2 -in 
Page 97 Letter dated 20/9/74 from Devan to Chung Khiaw Bank. ^

4th para.
nl am informed that Mr. A.L. Looi....................

...........................................behalf."
So far as undue influence is concerned it is not.
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30

Page 99

Also see 
Volume 6 
Page 399 
Page 112

Volume 6 
Page 402
Page 403 
Page 405

Page 407 

Page 412 

Page 413 

Page 414

Volume 6 
Page 415
Page 416 
Page 421

Letter dated 6/2/75 from Chung Khiaw Bank to 
Yeow & Chin. Copy to bevan.

Letter dated 19/2/75 from Yeow & Chin to Devan 
calling respondent to call on them.

Yeow & Chin acting for bank and respondent. 
Nothing wrong.

Submitting bill.
Yeow & Chin were certainly acting for the bank 

but also for respondent in respect of the charge.
We know the charge cannot be registered because 

2nd appellant entered caveat.
Letter dated 20/3/75 from Pengarah Tanah dan Galian, 

Jchore.
Letter dated 26/6/75 from Chung Khiaw Bant; to 

Yeow & Chin.
Letter dated 28/6/75 from Suppiah « Singh to 

Yeow ic Chin.
Submit the $140,OOO/- must have been asked for 

fey Devan.
Referred Volume 4 page 16F.
Referred Volume 3 page 75 para. G.
Referred Volume 4 page 191B. .
Mr. Yeov/'s partner said he was not dealing 

with the matter.
Both Yeow & Devan were dead unfortunately.

Letter dated 30/6/75 from Yeow & Chin to call on Devan. 
Chung Khiaw Bank instructed Yeow «, Chin to collect 

from Devan.
Volume 4 pages 121E - 123.

173F - 174B
175B - 176B.
185E - 186E.
2241J _ 225E.

In the
Federal
Court
No. ^9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
19th January 
1983 (Cont'd)
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In the Volume 4 
•p A~.-~~~\ Page 9BFederal ° 7 
Court
No. 49 Pae e 26A
Notes of - 
Lee Hun Hoe Volume 3
C.J. (Borneo) Pa § e 137 
19th January 
1983 (Cont'd)

"The interest was ll£$....

"My husband does most.....

Release of shares. 
Would not respondent! know 

overdraft was discnargeci. Why 
pay off the charges.

............ .interest ."

..... .Chung Khiaw."

of transfer when the 
should 2nd appellant

Volume 6 
Page 408 Letter from Chung Khiaw Bank to Jevan.

hefer Volume 2 page 133.
Submit the only inference is that Yeow oc Chin 

were acting for respondent in July, 1975-
Say she is bound by her solicitor's knowledge 

and Devan's knowledge.
Was there a variation of the agreement. P.30.
Volume 4 page 183F - 185B.
In support of variation.
Respondent knew of payment off by Dr. Das by 

cheque but cheque dishonoured. Sued in Singapore.

10

20

Volume 4 
Page 10A "Dr. Das came.

.May, 1975.
Volume
Page 12E-F How could the Singapore cheque of Dr. Das be

breach of P.30?
Volume 2
Page 145 Statement of Account.

Nine cheques signed by Devan since 30/3/74- 
Court Adjourned till 9-30 a.m. tomorrow.

20th January 
1983

(Sgd) Lee Hun hoe
Chief Justice (Borneo) 
19/1/83

THURSDAY, 20TH JANUARY. 1983

Coram: Lee Hun Hoe, C.J. (Borneo)
Salleh Abas, C.J. (tialaya)
Abdoolcader, F.J.

9.30 a.m.
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i.C. Chung Khiaw Bank won't release property unless In the
Feder 
Court

overdraft cleared. Federal

Overdraft over 3110,000/-.
By operating account and increasing the overdraft No. ^9

Devan breached the agreement unless there was a Notes of
Lee Hun Hoe

variation. ,-, , /_ \C.J.CBorneo) 
3y August 1974 account became dormant. But the fa ct20th January

remains Devan operated the account to prevent completion 1983 (Cont'd) 

of agreement. 
10 2nd reason for variation.

Mo reason for 1st appellant to pay Hongkong io 

Shanghai Banking Corporation over $121,OCO/-.
But points to variations.
Respondent Devan and Dr. Das all knew 1st appellant 

paid over $121,OOO/-.
Respondent ana Devan knew only ^92,000/- was 

paid in July, 1975-
Respondent was not telling the truth in Volume /+. 

page 19D. 
20 "I cannot remember whether I had possession of

P.53- I did not know that $91,000/- as shown in P.53 

had been paid into Devan's account."

Eusoffe V/nere is the evidence of variation. 

Cashin' Volume k page 129C.

___ '.'ill come to it in due course.
'•.'s say uevan retained Yeow «c Chin to ask for the 

Ci92,000/-.
They lived there all the tine until application 

for sub-division was niaue.

•250 Unless tnere is .a variation respondent would never 

receive si22U,000/- unaer the agreement or jual ganji.

She liked to pay but can't for business reason.
Devan was plainly respondent's agent.
Mo undue influence by retainer of Yeow & Chin.

No breach of contract because of variation.
Learned Judge was wrong even if 1st appellant 

was not 2nd appellant's principal.
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In the
Federal
Court

No. 1*9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
20th January 
1983 (Cont'd)

Bundle of 
Cases I 
Page 279 <l 
Page 289
Page 88

Butler v. Fairclough (1917) 23 C.L.R. 79.

"I will, however,

Bundle of 
Cases I 
Page 313 
@ 360

Bain v. Fothergill (1873-4) C.R. 159. 
Page 20t>: "In Sedgwick on Damages...

.devil."

.................................principle. ^Q

"I fully agree...................................

..................................... beyond doubt."

"Upon a review of all...........................

.................................action for deceit." .

Learned Judge accepts applicable for "moral turpitude".

'•therefore liable for fraud.
No fraud here. Therrj was variation therefore no 

breach of contract.
Undue Influence

20Learned Judge relied on P.27.
Attenpt made to get increased overdraft from Hongkcng <sc 

Shanghai Banking Corporation failed.
Volume 4 page 180B.
Was the jual ganji unconscionable.
Learned Judge misdirected hinself in law.
Edwards v. V/illiams.
Referred to Volume 8, page 92A.
Dealt with briefly.
K.E.P. Mohu ALL v. K.E.P. Mohd Ismail (1981) 2 irt.L.J. 10.

Playing Cards (H) Sdn. Bhd. v. China Mutual navigation 30 

Go. Ltd. (1980). 2 tl.L.J. 182.
If tay learned friend applied for amendment this 

would be a new cause of action and learned Judge should 

reject it because it would be statute barred.
On fraud no issue of fact arose.
Undue influence no leave was sought.
Submit Your Lordships to reverse learned Judge's decision

On breach of trust no leave was sought.
On breach of contract no breach variation.

Would deal with certain points raised by my learned friend
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10

Volume 4 
Pages 7-8 Unpleaded allegation. 

Yet relied on assurances.

Page 10A) My learned friend accepted that respondent knew 

Page 13E) after February, 1975 she was not telling the truth.

Page 18D
Volume 2 
Page 39 
Page 40

Letter dated 26/12/74 from Ghung Khiaw Bank. 
Letter dated 29/12/74 from Suppiah a Singh. 

2nd appellant under no obligation to buy unless 

of variation. Not going to pay more.

In the
Federal
Court

No. *f9 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
20th January 
1983 (Cont'd)

Page 46

20
Volume 4 
Page 119D
Page 120B 
Page 186

Page 97C
Volume 3 
Page 63
Page 66

Page 190 
Page 191
Volume 3 
Page 319
Page 317 
Page 323

Point was made by my learned friend of a lapse 
of 6 months.

JJo point writing unless the overdraft was 
reduced. Nothing sinister.

Legal charger the Chung Khiaw Bank entitled 
to the title.

2nd appellant entered caveat after returning the 
title to protect his interest.

Examination-in-chief of" 1st appellant. 
Devan was Secretary of Redidata. 
Examination-in-cnief of 2nd appellant re caveat. 
See Volume 2 page 62. 
Caveat.

Civil Suit ilo. 261 of 1977
Para. 16(2) and (3).
First tirae fraud and misrepresentation were 

mentioned.
If you plead fraud come forward with it as 

early as possible.
Civil Suit No. 1224 of 1975- Singapore action.
Registering judgment in Johore Bahru.

Para. 21. 
Para. 15. 
Para; 30.
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In the From May 1978 if anyone talked about bona fide
Federal purchaser for value he might as well talk about the
Com-* moon .
No. ^9 Learned Judge ought to accept 3rd appellant's 
Notes of submission of no case to answer.
Lee Hun Hoe Section 340 of the National Land Code is out. 
C.J.(Borneo) 
20th January
1983 (Cont'd)

Volume 8
Page 290 Complaint - critique on para. 25.

1st appellant was helping his friend Dr. Das who 10 

let hin down.
On liability we say no liability.

Damages. Two valuers' opinions.

Bundle of
Cases I
Page 486 Nanyang Manufacturing Co. case (1954) 20 K.L.J. 925.

"With regard......................................
......................................circumstances."

Learned Judge sinply ignored expert evidence. 
Comparables were the best evidence. 20

No challenge by respondent on these comparables.
Learned Judge mentioning the 700 cases he dealt 

with. Must be prepared to enter arena.
Peek v. Perry
Learned Judge wrong to introduce the 140^.
Learned Judge should follow precedent otherwise 

whole system would fall down.
Singma Sawmilling case.
Respondent has to establish her loss.
Mot a case of recovering money under illegal contract. ,Q
If learned Judge right the sum awarded should be 

reduced by the amount paid.
My learned friend did not say anothing about 

damages for breach of contract.
Presumably he accepted my submission.
If there was variation there was no breach.
If no variation two breaches.
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vllO,000/- suould be paid but V92,000/- only.
Loss $1S,000/-.
Respondent suffered no loss with Hongkong w Shanghai 

Danking Corporation payment.
Chung Khiaw Bank payment 15 months late.

Could ask for inquiry.
Reasonable sum for her use and occupation 

of the house.
Submit allow appeal.

judgment for counterclaim.

In the
Federal
Court

No. 49 
Notes of 
Lee Hun Hoe 
C.J.(Borneo) 
20th January 
1983 (Cont'd)

C.A.V.

[Sgd) Lee Hun Hoe
Chief Justice 
20/1/83

[Borneo]

Certifiea true copy:

(Sgd) Valeria Kuen 
?.A. to Chief Justice, 
Borneo .
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No. 50

NOTES RECORDED BY ABDOOLCADER,
F.J. 

10th JANUARY TO 20th JANUARY 1983

In the
Federal
Court

No. 50
Notes recorded
by Abdoolcader,
F.J.
10th January
1983

IN THE FEDERAL COUItT OF MALAYSIA HOLDEN AT KUALA LUMPUR

(APPELLATE JURISDICTION) 

CIVIL APPEAL fJOS. 215/32. 216/82, 291/82 & 292/82

Between

1. Datuk Jaginder Singh

2. Datuk P. Suppiah

3. Aral Chandran

And 

Tara Rajaratnam (m.w.)

Appellants

Respondent

(In tue matter of Civil Suit No. 264 of 1979 in the High 
Court in halaya at Joiaore Banru

Between

Tara Hajaratnara (ni.w.) 

And

1. Datuk Jagincler Singh

2. Datuk P. Suppiah

3. Arul Chandran

Plaintiff

10

Defendants)

Corara: Salleh Abas, C.J. i.alaya
Lee iiun Hoe, C.J. Borneo
Abdoolcader, F.J.

MOTES REGQgjJSlJ 3Y ABuOULCALiSri. F.J.

IH OPE:? GUUriT

THIS loth DAY u? J*:;UA.I.Y. 1963

Terance, y.C., rt.T.S. Khoo (for 3rd) & Chin Yew

Ming (for 1st <x 2nd) for Appellants.

Howard Casain & Subra Uaicker for itespondent.

20
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10

20

Cullen

Brief facts of matter.

Grounds of Appeal: Case one of a widow with 5 daughters 

against 3 Advocates and Solicitor's. Judge allowed his heart to 

rule his head.

ile fraud, 2 questions: (1) Wnst does alleged fraudulent 

person stand to gain?

(2) What were his prospects of not being caught at 

made battle?

Value vital in fraudulent misrepresentation & undue 

influence - not considered by Judge.

Vol. 6 - p.52 - para 143 

p. 54-5 

p. 157-8

This is how common lavr fraud put to Judge.

Vol. 2 - p. 57 - transfer.

P. 30 & p.31 - p. 30 & 31. .

Allegations of fraud built up - since 1978.

Agreement & transfer signed on 30.3-74.

1st Appellant made USB nearly ^122,OOC/- on 27.4-74.

CKB overdraft paiu off on 5.7.75 - taen just below

$92,OQO/-. appellants paid tills amount as part of agreed variation. 

CKB obliged' to uiscnarge the 3 charges on 5.7.75. Transfer 

could then be dated that date & was duly registered. So 2nd 

Appellant became registered proprietor.

On 31.7.75> 2nd Appellant transferred property to 

3rd Appellant at direction of 1st Appellant who had paid the 

2 suns to the 2 banks, & 3rd Appellant thereafter held as a 

bare trustee or nominee for 1st Appellant.

In the
Federal
Court
No. 50
Notes
recorded
by Abdoolcader,
F.J.
10th January
1983 (Cont'd)
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In the P. 31 - 2nd Appellant not to sell land within 1 year
Federal
Q . from 30.3.74 or some other date.

fjo . CQ On 4.3.76 3rd Appellant served notice on Respondent

Notes recorded & husband to vacate premises as registered proprietor.
by Abdaolcader,
F.J. Proceedings in Sessions Court brought on 20.3.76. Judgment for

By then 1 year had elapsed even on Respondent's case.

Puts in a scheuule of proceedings hitherto in this 

matter.

Sessions Court Case

Vol. 8 - p. 193 - Statement of Clain. 

p. 194 - Defence.

S.340(2)M.L.C.'- re fraud.

15.5.76 - Statutory Declaration in support of caveat 

by Respondent. Vol. 2 p. 66-9. - no reference to oral 

representation.

Vol. 3 p. 36 - affidavit of Respondent. - oaras 3,5,?- - 

just sinnlo breach of contract - para 13 - first mention of 

frauri in terns - para 14 - fraud.

Vol. 3 p. 367-8 - affidavit of Respondent in 20 

application for stay in Sessions Court case.

Vol. 3 p. 92-103 - Respondent's Statutory Declaration 

in support of complaint to Singapore Law Society made on 

25.1.77 - paras 5,9.

Vol. 3 p. 96 - Statutory Declaration of ur. jas.

Vol.3 p. 1C1 - Statutory Declaration of Uevan - 

paras 8 & 9.

Vol. 3 p. 96 - para 8 - Statutory Declaration of 

Respondent auended - first reference to oral representation.
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20

Vol. 3 p. 63 - Statement of Claim in first action by 

Respondent .

Vol. 8 p. 225-7.

Vol. 2 p. 230-242 sc p. 233 para 9 et seq.

Vol. 1 p. 35 - Statement of Glairs; of respondent in 

present action (reaas).

?. 85 - particulars para 11 re para 4(b) of Statement 

of Claim.

Adjourned at 12.45 p.m. 

2.30 P.m. 

Cullen continues

Vol. 2 p. 147 - sale of property by 3rd Appellant 

to Jet Age Construction Co. Ltd. in i-iay 1973.

Vol. 4 p. 160G - 1st Appellant held 60> of Jet Age 

Construction Co. Ltd. at tine of trial.

Vol. 4 p, 163C - directors of Jet Age.

Vol. 1 p. 88 - Particulars para 31. 

p. G9 - Particulars para 44. 

p. 91 - para 58. 

tie fraud, Snell on Squity (28th edition) p. 536

At common lav;, fraua means fraudulent misrepresentation.

Vol. 8 - Judgment.

P. 113

P. 22E et seq.

Evidence re variation of Agreoiaent - Vol. 4 p. 1&3F 

et seq., 201E , 2043-209.

Vol. 2 p. 95-6. Letters from CKB to Devan dated 

19.8.74 & 16.9.74 a; -from Devan to CK3 dated 10.5.74 & from CKB 

to Suppiah ft Singh dated 25.10.74

Adjourned at 4.15 p.u.

In the
Federal
Court
No. 50
Notes
recorded by
Abdoolcader,
F.J.
10th January
1983 (Cont'd)
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In the 11TK DAY OF JANUARY 1983
Federal Cullen continues 
Court

Judgment Vol. 8 p. 23D et seq. 253. No. 50 
Notes Dr. Das' bank account - Vol. 3 p. 132.

Aodoolcader, Vo1 ' 2 ?' 133 at p ' U5 ' CKE

F.J. Rs Singapore action 
11th January

Vol. 4 p'. IDA, 13E, 47F

Vol. 3 p. 48 - Devon's affidavit - p. 38 para 8. 

Vol. 8 p. 26ft.

Vol. 2 p. 112, 100, 101, 113 - Kegistration of 4th 10 

charge refuseu.. 2nd Appellant had registered a caveat.

- Vol. 2 p. 45-

Judge couiplet'ely wrong on question of variation.

Vol. 4 p. 208S.

Vol. 2 p. 46.

Re attestation on 5.7.75 of transfer by 1st Appellant.

Puts in Bundle of Cases - p. 48.

Terrapin International Ltd. v. IRL (1976) 1 i/.L.R. 665 

at p. 669.

Vol. 3 p. 92 & 102 - Complaint to Singapore Lav; 20 

Society.

Vol. 4 p. 12 et seq. - Respondent's evidence.

Vol. 3 p. 25

- leaving things to Devan. 

Re variation:

(1) Respondent & Devan went on operating CKB account.

(2) No reason for 1st Appellant to pay HSB v!21,000/- 

unless asked to.

(3) Respondent, Devan &. Dr. Das knew 1st Appellant
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In tne
Federal 

paid $121,OGO/- & in February 1975 Dr. Das made effort to Court

repay. NO. 50

(4) Respondent i Devan knew 392,OGO/- only oaid in , , , 1 " ' recorded oy
1975 & yet no complaint it should have been $103,COO/- or $110,OGO/^bdoolcaderi

F. J •.
(5) Respondent i Devan continued to live there after 11th. January

discharge by CKB during whole of 1975- ,„ . , , \(.Cont d )
(6) Unless variation as 2na Appellant saia then 

despondent never received the full p220,OCO/-.

3.42 Contracts rt ct. 

10 V.ol. 3 p. 25D.

Vol. S p. 26E - re priority of contract-

Vol. & p. 244.

Vol. 4 p. 229E et seq.

Vol. 8 p. 200

Vol. 2 p. 209 at p. 211.

Bowstead an Agency (14th edition) p. 27 r--.

Adjourned at 12.2C p.m. 

2.15 ?•:?.. 

Sullen resunes. 

-,Q Re undue influence

Vol. 8 p. 32C - U.A.

S.lb Contracts ft ct 1950.

Re S.lt(3), see: 471 A.I.

Bundle of Cases p. o-lO, 11, 403 at p. 411, 179 at p.182.

Edwards v. Williaas (!Sb2) 32 L.J. Ch. 7t3 (in 2nd 

Bundle of Cases) at p. 765.

Vol. 4 p. 9G, 10C, F - 11A, 1SF-19A.

Vol. S p. 270.

Vol. 4 p. 130F, 193E.

,Q Western Bank of Scotland v. Addie (in 2nd Bundle 
of Oases)
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In the
Federal
Court

recorded by 
Abdoolcader,

11th January 
1983 (Cont'd)

12th January 
1983

1st Bundle of Cases p. 6 - Steedrnan v. ? idaire Corporation (1932) v/.N. 248.
Vol. 2 p. 42, 43, 99, 46, 47, 48, 49, 50 L, 

52, 53.

Adjourned at 4.05 p.m.

12TH DAY OF JANUARY 1983

Cullen continues.

Vol. 4 p. 121D, 156E, 173F, 175B, 186A, 9D.
Vol. 3 p. 137 - release of shares to Devan.'
Re broach of trust.
Vol. 1 p. 42

Vol. 8 p. 41B.

1st Bundle of Cases p. 425 85.
Cordery on solicitors p. 106 - in 1st Bundle of 

Cases p. 109.

Vol. 8 p, 41C - Judge wholly wrong.
Re fraud

Judge went seriously wrong in his approach.
Fraud means loss sufferred through defendant's 

action.

Judge awarded damages for general dishonesty.
Barclays Bank v. Cole (1967) 2 Q.B. 738 - in 1st Bundle of Cases p. 415 at p. 420G, 421B, 421G - 422.
1st Bundle of Cases p. 148, 449 (Spencer Bower), 113 at p. 128, 135.
Vol. 1 p. 43.
P. 91 - items 58, 61, 62, 63.
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Vol. 4 p. 8D.

Brikon Investnienr.s Ltd, v., Carr (1979) 2 \/.L.R. 746 

at p. 749, 752.
City & Westminster Properties Ltd. v. i-iudd 

(1932) Ch. 129.

Vol. 1 p. 44-6.

Vol. 8 p. 42C et seq.

In the
Federal
Court

No. 50
Notes
recorded by
Abdoolcader,
F.J.
12th January
1983 (Cont'd)

10

20

12.27 p.m.

2.15 p.a.

Cullen continues

Saninathan v. Rappa (1981) 1 h.L.J. 121 - in 1st 

Bundle of Cases p. 36 at p. 38B, 39B, 40B, 41E.

Vol. G p. 47A.

1st Bundle of Cases p. 233 - Hitlay v. Chong 

at p. 236.

Vol. 6 p. 59E-85D - on subsequent events.

Submit all subsequent events of no consequence.

Vol. 8 p. 85E - collusion.

1st Bundle of Cases pi.

Adjourned at 4.10 p.m.

13TH DAY OF JAWARY 1983

Gullen continues

Vol. 4 p. 272E, 293S.

Vol. 8 p. 101S.

Vol. 3 p. 339 - i-iajid's affidavit.

Vol. 4 p. 251ii, 247D.

1983
January

667.
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In the
Federal
Court

No. 50 
Notes
recorded by 
Abdoolcader, 
F.J.

Vol. 8 p. 289 para 25, 163 - 172 at p. 166, 168 et seq.,

January 
1983 (Cont'd)

173.

If no variation.- only a breach of a collateral 

agreement.

This claim could not be anything other than for a 

breach of contract.

Mow on question of dar.iap:es

1st Bundle of Gases p. 466 - Hanyang Manaf at p. 460.

1st Bundle of Cases p. 455 at p. 456.

1st Bundle of Cases p. 469 at p. 471.

1st Bundle of Cases p. 473 at p. 477.

Vol. 2 p. 77 - valuation report by i>Iohd, Ke'pol dated

7.7.75.
Vol. 4 p. 61D - evidence of Kepol

Adjourned at 12.30 p.m. 

2.15 P.P. 

Gullen continues

Chong - valuer Vol. 3 p. 25 - valuation report 

of 26.2.72.

Vol. 2 p. 106 - 2nd valuation report by Chong dated

19.10.79.

Vol. 4 p. 83S - evidence of Chong.

Vol. 4 p. 101C, 102E.

Vol. 3 p. 279 - report of Paranpathy dated 12.9.81.

Vol. 3 p. 134-6 - schedule of comparisons.
« 

Vol. 4 p. 273 - evidence of Paraupathy.

...10/-

10

20
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In the
Vol. 9 p. 160 - Judgment re damages. Federal

Mo damages because Value transferred same as value . Court
received. No. 50,

Notes
Adjourned at 4-05 p.m. recorded by

Abdoolcader,
F.J.

14th DAY UF JAHUARY 1983 13th (Cont'd)
1^th January

Cullen continues 1983

i«ic. Gregor on Dai.eges (14th edition) paras 482, 

4H3 (13th edition) 459, 468.

2nd Bundle of Gases - Halhotra v. Choudhury (1978) 3 W.L.R. 

10 825 at p. 826, 844F, 8468 - approved by HL in Johnson v. Agnew.

Peek v. Derry 37 Ch. D. 541 - in 2nd Bundle of 

Cases - at p. 591, 594.

Me. Gregor 14th edition 1473

13th edition 1371

If no variation, v202,000/- must be deducted.

If variation, full $220,00~0/- must be deducted.

Re damages for breach of contract.

Barrages depend on particular breach. Judge found 

2 breaches: (1) premature transfer (2) non-payment in

2Q accordance with agreement. If there was a variation no breach 

because payment in accordance with variation.

Say highest loss for breach of contract ipl8,000/- 

but no loss because of variation of agreement.

Cashin

Judge amply justified In all his findings of facts. 

Gives facts as they occured.

...ll/- 

669.
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In the
Federal
Court.

No. 50 
Notes
recorded by 
Abdoolcader,
F.J.

January 
1983 (Cont'd)

Vol. 4 p. 155D.

Vol. 2 p. 57

Vol. 5 ?. 60 - submission of 1st Appellant.

Vol. b p. 375 - Submission of Respondent - bundle of 

correspondence.

Defendant not honest in that only came out with 

their Defence in this action & so able to tailor their Defence 

to fit in. Letters produced on trial which we had never seen.

Vol. fc p. 379 - p. 27" - no mention of sale, only 

to pay off the charge by charging property for an increased amount 

also asked for statement of her account - this can only be given 

if Suppiah & Singh acting as solicitors - also gives'usual 

undertaking - c.c. to Respondent and Devan.

Vol. 6 p. 380 - letter attached to P. 30 (the agreement) 

in Vol. 2 p. 30.

Vol. 4 p. 6 - p* 7 et seq.

Sole purpose of transaction was to get a signed 

transfer - 2nd Appellant had no intention of buying property 

at all - 1st « 2nd Appallents had no intention of acting on it 

at all.

Way in which tney got the transfer signed on 30.3.74 

clearly dishonest. Had no intention of acting on P. 30 & P. 31.

Adjourned at 12.30 p.m. 

3.00 p.m. 

Cashin continues

Pleadings Vol. 1 p. 39 para 8C-D

Vol. 1 p. 87 Items 21 & 23.

Vol. 4 p. 197E-198.

Vol. 2 p. 19d - P- 110.

...12/-

- 10

20
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Vol. 4 p. 11 - 12, 13D, ISA, 17A-B, 18-19, 27, 2$, In the
Federal 

30, 31, 40F. Court

- p.42 - evidence of PV/2 - Das - p. 4.6 et seq. No. 50

Vol. 6 p. 380 N°te^ A Krecorded by
- p. 381, 382, 383, 384, 365, 386 :': , 387, 388, 389, 390, Abdoolcader, 

391*,.392• 393, 394, 395*, 396, 397, 398, 399, 400*, 401, 402, ^tb January 

403, 404, 405. 1 983 (Cont'd)

Adjourned at 4-15 p.m.

15TH DAY OF JANUARY 1983

TO Cashin continues

Vol. 6 p. 406, 407, 408*.

Vol. 4 p. 105 - evidence of Pw'10 Anandan.

Vol. 6 p. 410, 411, 412, 413, 414.

Vol. 4 p. 79 - evidence of PV/5 - CKB officer 

at p. 31F - 82A.

Vol. 6 p. 455, 416* (date' 30.6.75 - absolutely vital! 

417", 418.

Vol. 4 p. 16F - evidence of Respondent.

Vol. b p. 420, 421.

20 After p. 43 (Vol. t> p. 396) Suppiah & Singh never 

sent copies of their letters to Respondent or Devan. This 

silence highly, significant..

Vol. 6 p. 422, 423, 424, 425.

Vol. 3 p. 36 - affidavit of Respondent.

Vol. 4 p. 114 - evidence of 1st Appellant - at p. 

117E - 118 et scq.

...13/-

671.

15th. January 
1983
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In the
Federal Vol. 4 p. 137 - amendment by 3rd Appellant. From
CourtTJ——=r-— this stage, certain cuange in evidence. 
NO* j\J
Notes Adjourned at 12.00 p.m.
recorded by
Abdoolcader, F.J. Adjourned to 18.1.83.
15th January 
1983 (Cont'd)
-Q., _ 18TH DAY OF JANUARY 1983 loth January ————————————————

" ^ Cashin continues

Vol. 4 p. 129C4 - shows 1st Appellant did pay 

pursuant to Memorandum P. 30.

Evidence of 2nd Appellant

Vol. 4 p. 178. 10

p. 179C et seq.

p. 184 - if outright sale, increase in overdraft 

immaterial.

Vol. 6 p. 392 - p. 47 - title deeds Ceturned. 

Vol. 6 p. 398 - p. 43*

Vol. 6 p. 379 - p. 27.

Vol. 4 p. 203E et seq.

Vol. 4 p. 224D, E, p. 230A.

Vol. 8 p. 244, 245-

Vol. 3 p. 319 para 21. 20

Vol. 4 p. 236E - 237A, C.

Adjourned at 12.45 p.m.

2.30 P.m.

Cabin continues

Evidence of 3rd Appellant. 

Vol. 4 p. 249 

p. 250C et seq.

...14/-
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- 14 -

Vol. 8 p. 280 - Complaint to Lav; Society of Singapore. In the
Federal

- p. 297 - Reference by 3rd Appellant. Court

- p. 304 - Reply to Complaint. No. 50

Vol. U p. 288E - evidence of 3rd Appellant on this. recorded bv

Vol. 4 p. 90 - Evidence of Lim Seng Bock. Abdoolcader,
F.J.
18th January 

LAW 1983 (Cont'd)

Re Fraud

Fraud in oral meaning covers all types of

fraud including fraua in contract £o in Tort whicu gives rise to 

10 action in deceit for damages.

S. 17 Contracts rt ct - fraud equivalent to common 

lav; fraua.

S. 15 Contracts Act - misrepresentation equivalent 

to innocent misrepresentation.

0.1S r 12(1) HHC I960 - misrepresentation &, fraud 

treated separately.

3.340(2)(a) MLC refers to fraud & misrepresentation.

Statement of Claim - para 12(a) fraud in contract or in 

Tort - paras 12(b) & (c) - fraud in Tort contemplated in 3.340(2)(a) 

20 NLC.

Vol. 5 ?. 235 - submission by 2nd Appellant.

Vol. 6 p. 13# :'c - submission by Respondent et seq.

Adjourned at 4.30 p.a.

19TH DAY OF JAlIUAKY 1983 19th January
1983

Qaafain continues

Vol. 6 p. 149 - local authorities.

Vol. 4 p. 199A - he therefore regarded P. 30 itself

...157-

673-
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Federal
Court

No. 50
Notes
recorded by
Abdoolcader,
F.J.
19th January
1983 (Cont'd)

- 15 -

as a representation. Clear neither 1st nor 2nd Appellant ever 

intended to act on P. 30 & P. 31.

Vol. /4. p. 203A.

Vol. 8 p. 56C - finding by Judge.

Vol. /, p. 98.

Haji Abdul Rauruan v. Haji Hassan - 1st Bundle of 

Cases p. 139.

Misrepresentation raaae at tiie tine - Vol. 8 p. 55C.

He pleadings

10 (FC).

KEP Mohd. Ali v. KEP Mohd. I snail (1981) 2 K.L.J.

•

Playing Cards v. China Mutual Navigation (1980) 2

i-I.L.J. 182 (FC).

Esso Petroleum v. Southford Corporation (1956) 

2 '.:.L.H. 81.

Siti Aisha v. Goh Ch.eng Hwai (1962) CLJ 54.4.

Re

Dl - Valuation of Chong in February' 1972 at £220, OOG/- 

Then how can Judge be wrong in saying value 370,000 odd

in July, 1975.

C.L.K. v. Alagappa Chsttiar (1971) IM.L.J. 43 (P.C.) 

tie 220, OOG/- not being recoverable, Singna Sawmill Co.

Sun. 3hd. v. rtsian Holdings (I960) 1 i-i.L.J. 21.

Re interest awarded, find it difficult to support

award of interest at 6?.- on 37C,OCO/- odd.

Cullen replies

Vol. 6 p. 156 - no court will award damages for these 

matters.

. . .16/-

10

20
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Vol. 2 p. 100, 101. In the
Federal 

iie attestation date: Vol. 3 p. 140. Court

Vol. 2 p, 105, 55. No. 50

Vol. 3 P. 28, 31, 32, 34, 35. "otes^ ^
Vol. 4- p. 120E, 155D. Abdoolcader,

F.J. 
Vol. 5 p. 60. igth january
Earl of Chesterfield v. Jansenn 26 E.H. 191 at p. 2231.9^ (Cont'd)

Vol. 4 p. 51C - Dr. Das' evidence that Devan trying 

to sell property. 

10 Vol. 2 p. 236 - para 13(f)

- p. 242 - para 18.

Vol. 1 p. 43 - para 12 of Statement of Claim.

Vol. o p. 55G. 

Plaintiff's claim on fraud breaks down on pleadings.

2 vital issues of fact:

Adjourned at 12.35 p.m. 

2.30 P.m. 

Gullan continues reply

2 vital issues of fact which dispose of trie action 

20 & on which Judge made perverse findings:

(1) Were Yeow & Cliin acting as solicitors 

for Respondent at time of completion of transaction in 

July 1975. This vital ro undue influence, variation.

Vol. 2 p. 97 - This shows Respondent and Devan did not 

regard Sup$.ah and Singh as their solicitors to extent they 

were unable to consult other solicitors.

...17/-

675.
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In the Vol. 2 p. 99, 112, 100.
Court** Vo1 ' 6 p< U2> U3> 4U> 

No> 50 Vol. 4 p. 16F-17A.
Notes Vol. 3 p. 75.
recorded by
Abdoolcader, Vol. 4 p. 191B-C.
?9th January Vo1 ' 6 p ' 4l5 ' U6 > U*' U9 '
1983 (Cont'd) Vol. i,. p. 121D-125E, 156K-157B, 173F-174B, 175B-D,

185E-186E, 224D-225E.

Vol. 4 p. 9D-E, 26A-B.

Vol. 3 ?. 137 10
Vol. 6 p. u/08.

(2) Whether thero v/as a variation or not of the 
agreement.

Vol. A. p. lb'3F-185D - evidence of 2nd Appallent.
Vol. b p. 23?, 24i-"-25A.

Vol. L, p. 10A, 13E.

Vol. 2 p. 145.

Adjourned at 4.20 p.m.

20th January 20TH 'JAY OF JAlIUAuY 198?
1983

Cullen continues reply 20
No reason for 1st Appallent to pay MSB almost $122,OOO/- 

unless some arrangement.

Vol. 4 n. 19D.

Butler v. Fairclough - 1st Bundle of Cases p. 279 

at p. 289-290.

Bain v.- Fothergill - 1st Bundle of Cases at p. 360-1.

.. .18/-

676.
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Re undue influence jn

Vol. 2 p. 27 - p. 27. Federal
Court

Vol. 8 p. 92B -93A. ~ ~~~
No. 5v

Vol. 4 p. 7F, 8B, 10A, 13E - UA , 18D. Notes

Vol. 2 p. 39, W. H
^ Abdoolcader,

Vol. 4 p. 119U, 120B, 128D, I860. F.J.
20th January

Vo1 ' 3 P- 62 « 1983 (Cont'd) 

Vol. 4 p. 97C.

Vol. 3 p. 63 at p. tb - para 16(2). 

10 Vol. 4 p. 190, 191.

Vol. 3 P. 319, 317, 323.

Re 3rd Def.

Complaint to Lav/ Society - Vol. £ p. 290.

Re damages

Judge had opinion of 2 valuers.

Nanyang 1st Bundle of Cases p. 468.

C.A.V.

Certified true copy.

SSd. 19/5/83

20 Secretary to 
Dato B. Abdoolcader.
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No. 51

JUDGMENT

In the
Federal
Court
No. 5V
Judgment 
(Liability 
and damages) 
16th May 
1983

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA LUMPUR 
(Appellate Jurisdiction)

Federal Court Civil Appeals Nos. 215 & 216 and 
291 c 212 of "

Between

1. DATUK JAGINDAR SINGH
2. DATUK P. SUPPIAH
3. ARUL CilANDitAN

TARA RnJAKATNAU (m.w.)

And

Appellants

Respondent

(In the hatter of Civil Suit No. 284 of 1979 
in the High Court in Malaya at Johore Bahru

Between

TARA RAJARATNAW (n.w.)

And

1. DATUK JAGINDAR- SINGH
2. DATUK P. SUPPIAH
3. ARUL CHANDRAN

Plaintiff

Defendants).

Coram: Lee Hun Hoe, C.J. (Borneo)
Salie h Aba s, C.J. (Malaya)
Abdoolcader, F.J.

10

20

JUDGMENT OF THE COURT 
(delivered by Salleh Abas, C.J. lialaya) 

This is an appeal against the decision of Razak, J. 
It is a sad case and has a very chequered history. 
Mr. Terrence Cullen, Q.C. appeared for the appellants with 
;4r. Ronald Khoo and i»ir. Chin Yew Meng while i-Ir. Howard 
Casoin and wr. Subra Naiker for the respondent.

The Facts
The respondent (Tara)was the registered proprietor 

of a piece of land of some 5 acres (the property) at 
Kulai, Johore. There was a house on it. She lived there 
with her late- husband (Devan) and their five daughters. 
Dr. Das was the brother of Devan. The three appellants are 
advocates and solicitors. The 1st appellant (Jagindar) and

30

6?8.



2.

the 2nd appellant (Suppiah) are partners practising under In the
the style of Suppiah & Singh in Johore. The 3rd Federal
appellant (Arul) was a partner in the Singapore fina of ...ourt—
Rodyx u. Davidson. The story began with the financial No. 5^
difficulty of Dr. Das after starting a conputer medical Judgment
centre in Singapore called Hedidata. He and Jagindar ' v* * e and damages;
knew one another in their student days in London. So 16th May
with Jagindar as guarantor he managed to obtain overdraft 1983 (Cont'd) 
facilities from the Hongkong & Shanghai Banking Corporation

10 in Singapore (HKBC) up to a limit of $120,000.00. He 
gave Jagindar to understand it was for a short period. 
To protect himself Jagindar pressed Dr. Das to put up 
certain security in the event that he was called to honour 
the guarantee. The HKBC did not press Dr. Das for 
payment. Jagindar refused the offer of a second mortgage 
on Dr. Das's property in Johore. But he showed interest 
in Tara's property. Dr. Das consulted Devan who 
persuaded Tara to put up the property as security. At 
that time Tara and Devan had an overdraft with the Chung

20 Khiaw Dank (CK3} in respect of which the property was 
charged.

On 30th iiarca, 1974 Suppiah, J&gindar and Sivanathan 
came to Tara's house. She was asked to sign various 
documents. Before signing she read through part of the 

•agreement and was not happy with the natter as nothing 
was said of the fact that the property v/as to be used 
as security for the payment of two sums of vllO,000.00 
each. She questioned Suppiah about the use of the 
word "transfer" when the transaction was going to be 

30 a security. In answer Suppiah said the security was by 
way of transfer. As a result of her inquiry Suppiah 
inserted the manuscript to the agreement. On 27-4.74 
Jagindar paid the HKBC $121,819.80. More than a year 
later he paid CKB ^592,000.00 and CKB v/as obliged to 
discharge the charges. He also attested the transfer 
form which Tara signed earlier when he entered into the 
agreement. He also inserted the date 5-7.75 on the transfer 
form indicating that Tara transferred the property to

679-
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In the
Federal
Court
No. 51 
Judgment 
(Liability 
and damages) 
16th May 
1983 (Cont'd)

Suppiah on that date. The transfer was registered on 
22.7.75. Some 18 days later Suppiah transferred the 
property for the sane amount to Arul on 9.8.75. Later on 
instruction from Jaginaar the property was transferred 
to Jet Age Construction Company which was almost wholly 
owned by Jagindar for v3bl,H4.00. Although Arul 
received no payment the account book showed the company 
owed him the amount. The property was eventually 
subdivided into 70 lots and sold to the public. So 
Tara was unable to get the property back.

Between 30.3.74 and May 1975 various letters, 
documents and correspondence passed between Suppiah & 
Singh and CKB, Devan, Yeow & Chin, Department of Inland 
Revenue and Office of Pengarah Tanah dan Galian. In 
May 1975 Suppiah obtained judgment against Dr. Das for 
$149,000.00 in Singapore and the same was registered at 
the High Court at Johore Bahru. In early 1976 applications 
for subdivision in respect of the property were made in 
the name of Arul by Suppiah & Singh through a firm of 
surveyors and architects. In early march, 1976 Devan 
and Tara each received a notice to quit dated 4.3.76 from 
Suppiah & Singh acting for Arul. They refused to quit 
and the dispute caiae before the court. V/hat happened 
thereafter is a matter of going through the court records. 
Every technical and procedural point that one can think 
of was taken against Tara's claim. The history of the 
various proceedings was suraraari zed not only by the learned 
Judge but also by Wan Suleiman, F.J. sitting with Ha shim 
Yeop Sara, J., as he then was, and the late Ibrahin i-Ianan, 
F.J. in Tara Rajaratnaia v. Datuk Jagindar Singh & Ors.* ' 
In delivering the judgment of the Court Wan Suleiman, F.J. 
criticized the Judicial Commissioner for striking out the 
statement of claim and giving leave to file fresh action

20

30

(1) (1981) 1 H.L.J. 232.
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on two occasions, ile coulci see no reason why leave of In the 
the court was necessary to file fresh action arising out Federal 

of a different cause of action unless the Judicial
Comuissioner did not understand his own orders. In No. 51

rejecting the plea of res .ludicata, the Court took the "Ji^Jj 
view that the two orders granting Tara liberty to file ^^ <jiamageB ')

fresh action could only mean that no final decision 16th, May 

had been pronounced so as to estop Tara in any subsequent 1983 (Cont'd) 

litigation from disputing or questioning such decision 

10 on merits.

So much has been said about the purport of P.30 
and P.31 that it would be better to set the.u out in full. 
P.31 is in actual fact a continuation of P.30 which reads:-

"I TARA RAJARATNAfl (f) NRIC Mo. 2317344 of 
No. 76, Main Itoad, Kalai , Johore, proprietor of the land 
described in the Schedule below and the house erected 
thereon anu known as r.LBSh. 681, Kulai Besar, Kulai, 
Jonore, hereby confirm that the consiueration of 
$220,000.00 referred to in the Transfer executed by me 

20 in respect of the said land in favour of PAKHISwA' SUPPlAH 
of Uo. 33i Jalan Keruing, Kebun Teh Park, Johore Bahru 
is arrived at as follows:-

(a) in consideration of the said P. SUPPlAH 
paying the sun of Dollars $103,656.44 
which is the amount due from me to the 
CHUNG KHIAW BATIK Kulai Branch, as at 
8.3.74 as stated in their letter 
dated 14.3.74 which is attached herewith 
and marked "A" on the Charges executed 

JO by me in their favour and a further
sum of ,;j6,341.56 (making in all 
$110,000.00) part of which is for 
additional interest payable to the said 
Bank as from 9.3.74 to the date of 
Transfer and the balance is to be received 
by me.

(tt) a further sum of vllO.OOO.OO is in
consideration of the said P. SUPPlAH
paying Datuk JAGIN1MR SINGH of Ho. 41, 

40 Jalan Uaspada, Johore Bahru, being
the amount payable by my brother-in- 
law Dr. KRISHNA SHIVADAS (also known
as Dr. Uas) of No. 25, Jalan Waspada,
Johore Bahru, to tne said Datuk
JAGINDAft SINGrt who will be paying to the
HOtfGKONG fc SHANGHAI BANK, Collyer ,^uay,
Singapore the sua of 3110,000.00
(which I hereby agree) being the loan
granted to my said brother-in-law by the 

50 said Bank on the guarantee given by
the said Datuk JAGIMDAK SINGH.

681.
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5.

The Schedule referred to above

Mukim Lot No.

Senai- 6025
Kulai

Description
and No. of
Title

Certificate
of Title No.
13817 for
area 5A.
OR. OOP or
thereabouts

Share of
land (if
any)

whole

Registered
No. of
lease/sub
lease (if
any)

nil

Registered
No. of
charge
(if any)

nil

10

Dated this 30th day of March, 197k.

Witnessed by 
K.V. Devan

Signed by the abovehamed 
Tara Rajaratnam"

P. 31 reads:-
"I, the above named Pakrisamy Suppiah hereby 

confirm, agree, and* undertake not to sell the said land 
and house to anyone for one year without the consent 
of the said Tara Rajaratnam(f) and further undertake 
to transfer the said land and house to her within one 
year in the event of her paying me the sum of $220,000.00 
(Dollars two hundred and twenty thousand only) the 
consideration mentioned as above.

Witnessed by 
C. Givanathan

Signed by 
P. Suppiah",

20

Solicitor/Client Relationship
Mr. Cullen submitted that the charges of fraud 

and undue influence were based on a solicitor-client 
relationship and that such a relationship had not been 
established between the appellants and the respondent at 
the trial. From the correspondence it seems clear that 
Suppiah & Singh were acting for Tara though they said 
they were merely assisting as they sent no bill. The 
fact that they did not bill Tara or Devan is no ground 
for saying they did not act for Tara. We need only refer 
to a few letters to see whether the relationship existed.

30

On 12.3.74 Suppiah & Singh wrote to the CKB 
on the following terms (P.27):-

682.
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"We act for Hadam Tara R&jaratnam who 
had been given overdraft facilities up 
to a maximum of $110,000.00 by your bank 
in 1966 on a ciarge of her property. 
The overdraft account is operated by her 
husband ilr. K.V. Devan (Account No. 146) 
of 681, Kulai Besar, Kulai.

As our client wishes to pay off 
the charges by charging the said property 

10 f°r a n increased amount, we would
appreciate it very much if you could let 
us have a statement showing the amount due 
to your bank and the title deeds to the 
property on our usual undertaking for the 
above purpose."

The letter speaks for itself in no uncertain 
term. Mo bank would allow them to have a statement of 
account or title cieeci of a customer unless they are acting 
for the customer. On 14.3.74 the CKB replied and advised

20 them that the balance of the account as at 8.3,74 was
^103,658.44 with interest at 11.5v» per annum. The title 
deeds and duplicate charges were enclosed for them to 
prepare the discharge of the charge. Nothing was heard 
from them. So on 10.6.74 the CKB referred to their earlier 
letter and enquired about the matter. When the bank 
received no response the bank wrote direct to Devan on 
16.9.74. On25.10.74 the CKB asked for the return of the 
title deeds and the duplicate charge. Suppiah <* Singh 
tr*ied their best to hold on to the documents by stating

30 on 12.11.74 that "steps are being taken to have the 
property discharged within the next 21 days." They 
continuously obtained information from the CKB. They 
could not do so unless they were acting for Devan 
and Tara. On 26.12.74 the bank referred to their request 
to confirm the balance of $116,596.25 for discharge and 
continued as follows:-

"As this is the second time that we have 
been informed by you of our customer's intention 
to repay the overdraft and have the property

kO discharged and to which bota have not materialised 
we have no alternative but to request you to return 
to us on receipt of this letter the title deeds 
and documents pertaining to the property."

In the
Federal
Court
No. 51, 
Judgment 
(Liability 
and damages) 
16th May 
1983 (Cont'd)
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They replied on. 29. 12. 74 by referring to the above letter 
and stating :-

"V,re have, however, written to our clients 
to give us instructions whether they would 
pay the balance due to you on the charge 
and if we did not hear from then we would 
return all the title deeds within the 
next 10 days."

If, as was submitted, the agreement was an outright sale 
we could not see the purport of the above letter. Why 
take instructions from "our clients" from whom Suppiah 
had bought the property outright? Suppiah should have 
made payment within a reasonable time after the signing 
of the agreement. The learned Judge found that Suppiah 
never intended to buy. He was merely waiting for 
instruction from Jagindar. Such a situation could not 
have arisen if the agreement was an outright sale* as 
claimed by the appellants as they allowed the debts to grow.

On 30.1.75 they returned the title deeds and 
duplicate charges to CKB. Then on 2.2.75 they wrote to 
CKB to say they were acting for Suppiah "to whom the 
owner of the above land Tara Raja rat nara had sold the 
property subject to the charges... ....................."
They asked for the title deeds and duplicate charges 
again to prepare the discharge' of the charge. After 
this letter no copy was sent to Devan. Apparently, 
they did not want him to know what was going on. 
Suppiah & Singh did not appear to be very ethical 
because they could have told CKB that Suppiah bought the 
property immediately after 30.3.74 as they maintained it 
was an* outright sale. They did not do so because Suppiah 
had no intention of discharging the charges and of carrying 
out the terms set out in the agreement. One thing is 
clear from the correspondence and conduct of the appellants 
that Suppiah & Singh were acting as solicitors for Devan 
and Tara in connection with the agreement of 30.3.74. 
Yeow & Chin never acted for Tara except for the purpose 
of the discharge of tne charge. If Suppiah & Singh as a 
firm of solicitors of which Suppiah and Jagindar were

£0
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partners were acting for Tara and Devan at the time then In the 
quite clearly what happened on 30.3.74 was thoroughly Federal 
reprehensible on the part of Suppiah and Jagindar. If ourt — 
they were not acting but assisting as they claimed then in No. 51 
such a situation they should have inforaed Tara of the Judgment 
fact and advised her to get independent le^al advice to . ' x 
safeguard her interest. 16th May

1983 (Cont'd) 
Fraud, ana Breach of Trust

i-ir. Cull en submitted that tne learneu Judge was
10 wrong in law v;hen ruling on allegations of fraud and breach 

of trust. Because of this the learned Judge wrongly 
found the appellants guilty of contempt without formulating 
specific charges. This has been corrected in J

( 2 ) Singh & Qrs. v. Attorney-General^ and no more need be
said. It is the submission of I-ir. Cullen that only the claim 
based on contract was one of pure fact while fraud and 
misrepresentation were based more on question of lav;. 
Neither the learned Judge nor the respondent's counsel 
asked the two questions - what did appellants hope to

20 gain and what was their prospect of not being caught.
Eased on the learned Judge's finding of the value of the 
property t.ie most each appellant, v/ou Id gain would not be 
more than $150,000.00. According to ur. Cullen tiiis would 
no't be enough to start a new life elsewhere, v/e do not 
think the test which AT. Cullen would want everyone to 
follov? is appropriate. We are not dealing with a case 
of a trickster who, in one swoop, hopes to make 
his fortune and to fly elsewhere to enjoy his illgotten 
gain. We are dealing with professional men who take

•ZQ advantage of their status and occupation to lure the
unwary clients into parting with their property and making 
sure that they could not recover their property back. 
They act with such confidence because the prospect of their 
being brought to court is very slight by reason of costs 
and inconvenience to the clients.

(2) (1983) 1 U.L.J. 71.
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Mr. Cashin had made clear that he was not 
relying on common lav/ fraud but rather on actual fraud as 
laid down under section 340 of the National Land Code. 
Mr. Cullen contended that fraud must be pleaded and proved 
and that in this case the pleadings were drafted contrary 
to the rules. He submitted that section 340 does not 
give rise to damages. It merely allows the court to set 
aside the transfer. Here the court could not do so. 
Therefore, section 340 is out. Further, fraud is used 
in many statutes* The remedy is the amount of profit. 
He referred to section 17(a) of the Contracts Act which 
clearly points to an ingredient of common law fraud. 
He did not know how wide section 340 was but submitted 
that the section would not be relevant to the present 
action. He contended that when the action commenced 
section 340 went out of the window as the land had ' 
already been transferred. It is the very case of the 
respondent that the appellants deliberately obtained the 
transfer fora with the intention of using the transfer 
form to secure the property and then to enable Suppiah 
to transfer it to Arul in such haste as to prevent Tara 
from recovering her property. To make it doubly sure 
Jagindar further caused Arul to transfer the property 
to Jet Age Construction Company (in which Jagindar held 
a majority share). Eventually, the company sold the 
property in small lots to the public.

It is the submission of Mr. Cullen that in civil 
action fraud has a special meaning. It does not mean 
merely general dishonesty. Fraud has a precise meaning. 
He cited Barclays Bank Ltd, v. Cole^ where at page 743 
Denning, M.ri. answered Mr. Ashe Lincoln's contention 
that a charge of robbery includes fraud as follows :-

"...........Robbery includes stealing, he says
and stealing includes fraud. I cannot 
accept this argument. 'Fraud' in ordinary 
speech means the using of false representations 
to obtain an unjust advantage: see the 
definition in the Shorter Oxford English 
Dictionary. ' Likewise in law 'fraud' is 
proved when it is shown that a false 
representation lias been made knowingly, or

20

30

(3) (1967) 2 Q.B. 738.
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without belief in its truth, or recklessly,
careless whether it be true or false: see
Perry v. Peek(4) per Lord Herschell. In
any case, 'fraud 1 involves a false representation.
Robbery does not. It involves violence, not
fraud................... ....................".

Diplock, L.J. at page 744 said:-

"iiobbery is not included in the ordinary 
meaning of the woru 'frauu' - as the Oxford 
Dictionary confirms. But the section is 
dealing with procedure in an action in the 
Queen's Bench Division. If the expression 
'a charge of fraud' has a special meaning 
in this context as a term of art, that 
special raeaning must be ascribed to it. 
I think it had. For at least 100 years 
(see Bullen It Leake'Sj Precedents of 
Pleadings, 3rd ed. (1968) 'fraud' in 
civil actions at common law, whether as a 
cause of action or as a defence, has meant 
an intentional misrepresentation (or, in 
some cases, concealment) of fact made by one 
party with the intention of inducing another 
party to act upon it, which does induce 
the other party to act upon it to his detriment."
No one quarrelled with the proposition that fraud 

must be pleaded with particularity and proved beyond 
reasonable doubt. Mr. Gullen submitted that however much 
latitude was given to the respondent tiiere was no evidence 
of misrepresentation to bring fraud into the picture. What 
was said to be misrepresentation'was merely collateral 
ora,l agreement.

In the
Federal
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and damages) 
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Under section 340(2)(a) of the National Land 
Code th« title or interest of any person or body snail not 
be indefeasible "in the case of fraud or misrepresentation 
to which the person or body or any agent of the person 
or body, was a party or privy." The section s'peaks of 
"misrepresentation" not "fraudulent misrepresentation". 
The Code does not define "fraud.^or misrepresentation". 
Indeed, no Torrens statute expressly defines what constitutes 
"fraud". However, the Privy Council has made clear in 
Assets Company Ltd, v. Mere Roihi & Qrs. ' that "fraud" 
in the Torrens system means "actual fraud" and not

(4) (1889) 14 App. Cas. 337.
(5) (1905) A.G. 176.
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"constructive or equitable fraua". There a registered 
title was challenged on the ground, inter alia, that 
it was obtained by fraud. Their Lordships found that the 
registered proprietor was not implicated in the making of 
any fraudulent statement, any bribery, corruption or 
dishonesty. In delivering the judgment of the Board, Lord 
Lindley, after referring to the various sections of 
the New Zealand Transfer Act, 1870 and Act of 1885 
at page 210, said:-

tt . ........ .by fraud in these Acts is meant
actual fraud, i.e., dishonesty of some sort 
not what is called constructive or equitabla 
fraud - an unfortunate expression and one 
very apt to mislead, but often used for want 
of a better term, to denote transactions 
having consequences in equity similar to those 
which flow from fraud. . . . .................."

Under section 340(2) (a) of the Code it is expressly 
provided that a registered title is defeasible in the case 
of fraud only where its proprietor was a "party or privy" 
to tne fraud. In a subsequent case of W^imiha Saw&illing 
Company Ltd v. Wajone Timber Company Ltd' ' the Privy 
Council held that a registered proprietor who took a 
transfer with actual knowledge of an existing adverse 
claim against his transferor, acquired an indefeasible 
title as his mere knowledge of th« existence of the 
adverse claim did not amount to fraud. Lord Buckmaster 
stated:-

ff lf the designed object of a transfer 
be to cheat a man of a known existing right, 
that is fraudulent, and so also fraud may be 
established by a deliberate and dishonest 
trick causing an interest* not to be registered 
and thus fraudulently keeping the register clear....."

Fraud nay clso be caused by deliberately and dishonestly 
reg^tering an interest ana then transferring the interest 
even before the ink is dry to another person without the 
consent of the original registered proprietor. The two 
authorities clearly show that fraud must be actual. 
It nust involve dishonesty of some sort. Thus fraud may 
occur where the designed object of a transfer is to cheat

20

(6) (1926) A.C. 101, x06 & 107.
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a person of an existing right or where by a deliberate
and dishonest act a person is deprived of his existing right.
However, Lord Buckraaster very wisely added these words:-

"It is not, however, necessary or wise to give abstract illustrations...........for each casemust depend upon its own circumstances."
The contention of Mr. Cullen is that "actual fraud" 

is the same as the common law "fraudulent misrepresentation' 
anci that therefore whatever happened after 30.3.74 would be 
of no relevance whatsoever to the case. In other words, 
to succeed the respondent must prove that appellants 
were guilty of "fraudulent misrepresentation" on 30.3.74. 
Mr. Cashin disagreed with the above contention. He 
thought that an attempt had been made to narrow down 
the field and the scope of fraud as understood under the 
Torrens system by equating it to the conraon law fraud. 
In his bo-Sc in "Tenure and Land Dealings in the Malay 
States" (1st Edition 1973), beginning at page 360, 
Dr. David Wong makes this observation:-

"(ii) 'Misrepresentation'
Section 340(2)(a) of the national Land Code sets out, alongside 'fraud','misrepresentation' as another ground on which a registered title may be set aside. As in the case of fraud, the person whose title is so rendered defeasible must be a party or privy to the misrepresentation. It is not clear whether, in the light of its being placed on the same footing as 'fraud', 'misrepresentation' could be regarded as a separate ground on its own account, that is, whether or not it may be 

extended to include 'innocent misrepresentation'. There has not been any decision on this point. However, it would appear that the ground of 'misrepresentation' should be confined to cases which involve fraudulent or some sort of dishonest intention, although this would mean treating the specific reference to 'misrepresentation' as 
redundant in view of the broader provision for 'fraud'. But, to give it a wider meaning seems undesirable as it v/ould lead to an obvious anomaly of 
throwing the principle of indefeasibility wide open to full equitable intervention in cases of misrepresentation whereas the provision for 'fraud' (accepting the policy rationale behind the same provision in other Torrens statutes) is 
intended to circumscribe such intervention in various cases of 'equitable fraud'. There seems to be no justification for letting in any such 'equitable fraud' simply because it takes the form of a 'misrepresentation'."
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Mr. Cashin also referred to another book "National Land
Code - A Commentary" by Judith E. Sihombing on the word
"misrepresentation" as explained at page 277 onwards.
The author thinks that because "the term 'misrepresentation 1
is limited to fraud in this section (i.e. 340), the
terra could be read as meaning fraudulent misrepresentation
not only to complement fraud but also as an alternate
ground to fraud to render a title defeasible. If the
preposition 'or' is treated as conjunctive then it will
be difficult to succeed for in few cases would fraud 10
involve also misrepresentation. The better view is that the
preposition 'or' is disjunctive so that 'fraud or
misrepresentation 1 means either actual fraud or fraudulent
misrepresentation or both." Mr. Cashin submitted that
"fraud" in the Torrens system also included personal* 
dishonesty or moral turpitude. In support he cited the
Australian case of-Butler v. Fairclough & Anor. ' involving
registration of land and allegations of fraud and breach
of contract. On the facts the High Court held that there
was no contract nor was there fraud to invalidate the 20
registration in question. In the course of his judgment
Griffitu, C.J. said:-

"It is settled that the term 'fraud' as 
used in that section imports personal 
dishonesty or moral turpitude."

It would seem that from the cases that "fraud" under the

Torrens system is wider in meaning than the limited common

lav; fraudulent misrepresentation. So that while it is

correct to say that "fraud" under section 340(2)(a) is

a far broader concept than the common law "fraudulent 30

misrepresentation" and that though "fraudulent
misrepresentation" would be "fraud" within th» National

Land Code, it would be totally incorrect to say that "fraud"

in the Code is the same thing as "fraudulent misrepresentation".

Our courts have accepted the wider view of "fraud": See

Ha.11 Junus v. Chik ft
Mohd Isa v. Ha.11 Ibrahim; m
Public Finance Bhd. v Marayanasany;' '
Jasbir Kaur v. Tharumber Singh. '

(7) (1917) 23 C.L.S. 79.
(8) (1964) M.L.J. 343.
(9) (1963) 1 M.L.J. 186.

(10
(11

(1971) 2 M.L.J. 32. 
(1971) 2 M.L.J. 224.
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There seens to be substantial similarity between 

our case and the case of Lake Yev v. Port Swettenham Rubber

Co. Ltd. (12) There one Haji wohamed Eusope owned 322

acres of land in Selangor and the appellant Loke Yev/ 

was in possession of 58 acres thereof. The respondent 

bought the land with knowledge of the appellant .'s interest. 

Eusope refused to sign the conveyance without a document 

showing that he was not selling the appellant's land. 

Kr. Glass, who was acting as agent for the respondent, 

assured Eusope that he knew the appellant and would 

purchase his interest. However, Eusope insisted on 

something in writing. Accordingly, Mr. Glass wrote out 

a document which stated that "As regards Loke Yew's 

interest I shall have to make my own arrangements." The 

transfer v/as made to Mr, Glass who then transferred it 

to the respondent. Thereafter an action was taken to 

eject Loke Yev;. The Judicial Commissioner found there 

was fraud and distressed the suit. The Court of Appeal 

of the Federated Malay States reversed the order of the 

Judicial Commissioner. The Privy Council restored the 

order of the Judicial Commissioner. With reference to 

the document vrritten by iir. Glass the observation of 

Lord i.ioulton at page 502 would be of significance and 

equally applicable to our casef-
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"Their Lordships have no doubt that the 
true conclusion to be drawn from the evidence is 
that tae above statenent of wr. Glass to Haji 
i'iohacieu Eusope was intended to be and was a 
stateuent as to present intention as well as an 
undertaking with regard to the future, ana that 
that statement was false and fraudulently made for 
thS purpose of inducing Haji Hoharaed Eusope to 
execute a conveyance which in form comprised the 
whole of the original grant, and that but for such 
fraudulent statement that conveyance would not 
have been executed.............................."

Arul v/as protected, so he thought, because he 
v/as a registered proprietor. The evidence that he was 

in fact a nominee and therefore not a bona fide purchaser 

for value was never allowed to surface but kept in doubt

(12) (1913) A.C. 491© 502 (P.C.)
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before Syed Uthuan, J., as he taen v/as, when Arul claimed 
possession of the land in Aral Chandran v. Tara 
Rajaratnaq. * •*' In the light of the recent amendment 
made by Arul to his defence and other evidence v;e cannot 
say the learned Judge was wrong to say that not only Syed 
Othman, J. but also Annuar, J.C. were misled into 
believing that Arul was a bona fide purchaser for value 
of the property. It is difficult to accept that a lawyer 
of his experience knew nothing of the matter on 31.7.75 
but cane to know of something only in January, 1977. Even 
then he chose to cover up the natter. In order to 
maintain any sort of claim against Arul the respondent 
would first have to succeed against Suppiah and impeach 
his title. Under the national Land Code in order to- 
succeed against Arul, the respondent must prove against 
him that at or prior to the time he obtained registration 
and title .to the property, he was either fraudulent, which 
means that he was a party to the fraud, or had knowledge 
of the fraud.

10

So as a bona fide purcliaser for value as he had 20 
alleged until tue aid-trial araenduent of his defence 
Arul was protected although his vendor or any predecessor 
in title night have acted in bad faith. That is to 
say even though Suppiah or Jagindar had acted in bad faith 
Arul was protected. If Arul had admitted that he was not 
a bona fide purchaser for value he would not have been 
protected and the respondent would have a better chance of 
recovering her property. Jagindar, Suppiah and Arul all 
knew perfectly well that although on the face of it Arul 
was a registered proprietor in actual fact he was merely 30 
a nominee or trustee for Jagindar and therefore not a bona 
fide purchaser for value as claimed all along until the 
amendment. In other words, they had all along misled Syed 
Othraan, J. and Annuar, J.C. to the detriment of Tara. They 
had no justification to.ai^slead the courts into believing 
tliat Arul was a bona fide purchaser for value when he 
was a were nominee.

(13) (1979) 2 M.L.J. 172.
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A misrepresentation is a ground for relief if it 

is one of the causes, though not the sole cause, that 

induced the plaintiff to make the contract: Edprington v. 

Fitzr.aurice. • ' The fact that the appellants no longer 

have the property does not mean that the respondent 

cannot claim for damages for fraud.

On the evidence the learned Judge was entitled 

to take the view that the appellants were not honest 

in that the 1st appellant and the 2nd appellant never 

really intended to fulfil the conditions of the agreement 

and that all they wanted was mainly to get the respondent 

to sign the transfer form so that taey could lay their 

hands on the property at a time of their choosing. As 

regards the 3rd appellant he must know what was going on 

since he claimed himself to be the registered proprietor 

and denied he was a nominee. In effect he inpliedly claimed 

to be a bona fide purchaser for value. He colluded with 

the other appellants to get possession of the property. The 

haste with which 2nd appellant transferred the property 

to 3rd appellant was part of a design to deprive the respondent 

of the property which was eventually put out of her reach 

on the property being subdivided anci sold to the public. It 

is the act or conduct of the defrauder that the court is

concerned with. Both Jar,indar and Suppiah knew that Tara 
*

merely wanted the agreement to be a security agreement. 

Her questioning of Suppiah about the agreement and the 

insertion by Suppiah of tuc manuscript showed quite 

clearly that they knew it was meant to be a security 

agreement. They uenied they acted as solioicors but 

were merely assisting. The learned Judge rightly rejected 

sucn a proposition.
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>/e are uere dealing with a system of conveyancing 

completely different from the English system. We have 

to be very careful when attempt was made to introduce

Sn^lish lav; in such a case. The words of Lord Dunedin in'15' > *-j i
Ka.li Abdul Rahman &, Anor. v. jlonamed Hassan 

ring in our ears:-
still

;U) (1885) 29 Ch. D. 459. 
;i5) (1917) A.C. 209.
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"It seems to their Lordships that the 
learned judges, in these observations, have 
been nmch swayed by the doctrines of English 
equity, and not paid sufficient attention 
to the fact that they were here dealing with 
a totally different land -law, namely a 
system of registration of title contained in 
a codifying enactment........................"

It is interesting to note that he made the above remarks 
in respect of a claim by the former registered owner of 
the land who alleged that although the ostensible transaction 
was an out and but sale, it was in truth no ciore than a 
jual .lan.li or mortgage. There the parties entered into 
an agreement whereby as a security for a debt, the debtor's 
land was transferred to the creditor on condition that if 
the debtor repaid the debt within six months the land 
was to be reconveyed to him otherwise the agreement 
would become void. The debtor thought his right to 
reaeem the property "could be exercised at any tine within 
60 years. Held the agreement merely conferred on the 
debtor a contr;,ctual right and the action brought after 
12 years was barred by limitation. Also, in Bachan Singh 
v. Mahinder Kaur & Urs/ °' Thomson, J., as he then was, 
referred to the difficulty ana confusion which attend 
actions relating to land in r-Ialaya in an attempt to force 
local lav/ in conformity wita conceptions of the English law. 
On the facts we have no reason to interfere with the 
findings of the learned Judge on fraud and breach of trust 
in the circumstances.

10

20

Escrow
The question of escrow has been raised both here 

and the court below. Mr. Cullen contended that the transfer 
form could be regarded as an escrow. In support he cited 
Terrapin International Ltd, v. Inland Revenue Commissioner, 
a case involving payment of stamp duty. It was held in 
that case that a document intending to take effect as 
a deed on fulfilment of conditions could be executed as 
an escrow. It nay not be effective until all the 
conditions were fulfilled. As a result of delay the 
exchange took place on 8.5.74 and not 30.4.74. Stamp 
duty became payable when the deed was executed by being

30

(17)

(16) (1956) M.L.J. 97.
(17) (197b) 1 'rf.L.R. 665.
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unconditionally delivered on 8.5.7k. In our case the 

transfer form can in no way be regarded as an escrow. 

It was only signed by Tara and not attested at the time. 

The attestation was riiaue later by Jagindar who was 

clearly interested in the property. He also dated the 

transfer form purporting to show that Tara sold the 
property to Suppiah when in actual fact he was tae buyer. 

To be effective as an escrow all the formalities of a 

deed mist be satisfied. Suppiah did not fulfil any 

10 condition of the agreement to make the transfer fora
effective as an escrow. In our view the basic formalities 

to create an escrow are lacking.

Outright Sale or Security
The contention of the appellants is that the 

agreement was an outright sale of the property with the 

option for Tara to repurchase within a year from the 
date of the execution of the agreement, that is, 30.3.74. 

On the other nanu , the respondent contended that the 
agreement was a security agreement whereby the property

20 would be transferred to Suppiah on payment of the two 

suns mentionec earlier subject to the two undertakings 

given by Suppiah in the form of a manuscript. The two 

unuertakings '..'ere (i) taat Su-ipiah would not sell tae 

property to anyone for one year without the consent of 

Tara; and (ii) that he would transfer the property back 

to Tara on her repaying the ^220,000.00 within one year. 

It is the submission of the respondent that the one year 

period is to be calculated from the time Su.jpiah paid the 

two sums and became the registered proprietor ana not

ZQ as contended by the appellants from 30.3-74.

Several factors favour tiie contention of the 

respondent. The insertion of the manuscript was a clear 

indication that it was meant to be a security agreement 

rather than an outright sale. It is not unlike the Malay 

customary transaction known ?.s jual jan.li. In such a 

transaction the borrower transfers his land to the lender 

on payment who takes possession of the land and may make 

any profit out of the land as a sort of interest payment.
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The borrower is entitled to have the land transferred 
back to him upon paying the debt. However, when a period 
for repayment of the loan is fixed then the default to 
pay will convert the original arrangement into an absolute 
sale, Jual put us. The learned Judge had no doubt at all 
that the appellants knew that Tara and Devan intended 
the agreement to be a security agreement by reason of the 
manuscript. He also pointed out that Tara had an earlier 
experience of such transfer and re-transfer of the property. 
Devan transferred the property to one H.L. Tan for ^10,200.00. 
Later, H.L. Tan transferred it back to Tara for .,510,700.00, 
The extra was meant to be for interest. Tara was 
therefore familiar with such type of transaction. Also, 
nowhere in the agreement was any mention made of soiling 
and purchasing, ileither was purchaser or vendor 'used to 
suggest an outrignt. sale. Further, if it was meant to be 
an outright sale the usual practice of payment within 
a reasonable time, say within a week, must be followed. 
Suppiah conceded as uuch wnen cross-examined that such 
was the practice in an outright sale. Further, the 
correspondence referred to earlier between Suppiah & Singh 
and the ORB do not seem to support an outright sale. In 
P. 33 (Volume 8 page 179) Suppiah made a statutory declaration 
in support of an application for a caveat under section 323 
of the National Land Code stating that by virtue of an 
agreement dated 30.3.74 made between him and Tara it was 
agreed that Tara "would transfer the land to him". The 
statutory declaration was nsde on 2.2.75, the very day the 
firm of Suppiah & Singh wrote to the CKB to say they acted 
for Suppiah implying that they were no more acting for 
Tara and Devan. This clearly suggests that there was as 
yet no actual transfer or sale.

The whole exercise was initially to assist Dr. Das 
financially by arranging payment to Jagindar of the money 
he paid the liKBC as a guarantor. The fact that Devan could 
still continue to operate the account with the CK3 and 
even arrange to create a fourth charge thereby burdening 
the property with more debt is clearly inconsistent with

10

20
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the appellants' claim of an outright sale. That P.30 and 
P.31 did not affect the GK3 was obvious when the bank asked 
Devan to reduce the overdraft (P.40) and also when the 
bank asked for the return of the title deeds and duplicate 
charges (P.42). The Statutory Declaration further shows 
that Suppiah knew how much he had to pay when he referred 
to the manner of payment. He was to pay $103,684.44 to 
the bank and all further interest up to the date of 
actual transfer and also to pay ^110,000.00 to Jagindar

10 w ^° will pay HKBG the money and interest in discharging 
the overdraft of Dr. uas. There is no reason for us to 
disagree with the learned Juage that the agreeriie.it was 
a security agreement and that the one year period commenced 
to run from 5.7.75. Until Suppiah became the registered 
proprietor upon payment of the agreed sum Tara had no 
reason to buy back the property when she was still the 
registered owner. Why should she buy her own property when 
she received no benefit from the transaction? Unless 
Suppiah satisfied the consideration agreed he hi-a no

20 right to the property. The evidence shows clearly that 
Suppiah had no intention of paying off the CKB within a 
reasonable time; that although he put himself out as owner 
when the transfer was executed on 5.7.73 he '--'as not so 
as it was Jagindar who put up trie r.ioney; that he merely 
pretended to give Tara a year within which to redeem her 
property; that in fact he had no intention of allowing 
Tara any opportunity of redeeming her property at all.

Undue Influence
It has already been shown that a solicitor-client 

•ZQ relationship existed between Suppiah and Jagindar and
Tara. i-io one disputeu tiiat Uevan was acting as Tara's . 
agent uuri ng the negotiation. Appellants certainly took 
advantage of their relationship tnough they said that they 
were merely assisting Tara. If tney were not acting for 
Tara then they had acted rather unethically and for their 
own advantage in furthering their design to acquire the 
property. They used not only their professional position 

but also their social status in exercising undue influence
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over Tara and Devan. Clearly Devan was under their undue 
influence earlier as he dealt with them from the beginning. 
When they visited Tara's house not a word was said about 
Jagindar being the attestor of the transfer. We were told 
Jagindar and Sivanathan were merely accompanying Suppiah 
there. We see from the evidence that Jagindar was interested 
in the property. Suppiah ana Arul were his nominees. 
They contributed not a cent. Yet Suppiah tried to impress 
the learned Judge that ne tea the means to buy the property. 
Why did he not pay? Because he was never really interested 10 
in the property from the very beginning judging from his 
conduct, iience, he never paid anything at all. In order 
to show that Su.jpiah was the owner Jagindar tried to 
convince the court that Suppiah instructed him to pay

t

both the HKBC and the CKB. Considerable tactical changes
were made by Suppiah and Jagindar as a result of an amendment
nade by Arul to his defence seven days after the trial began.
That Jagindar was the true owner became clear when he caused
Suppiah to transfer the property to Arul who later
transferred it to Jet Age Construction Company. Jagindar £0
and Suppiah knew about the approval of the subdivision which
was purportedly applied by Arul. The eventual subdivision
if the property into 70 lots and sale to the public made
it impossible for Tara to recover her property. That
Arul was a non-resident and would be more favourably
coi.sidered by the local authority in tne application for
subdivision was merely part of a design to deprive Tara of
her property. We cannot see how a non-resident can have
an advantage over a citizen in matter of subdivision. To
acliieve the objective Suppiah had to breach the contract. 30
That was no problem to him since he never intended to fulfil
the conditions of the agreement. That was an unfair
advantage taken over Tara.

Appellants contended that under section 16 of the 
Contracts Act to succeed on the claim of undue influence 
Tara must establish a solicitor-client relationship. This 
had also been established. If the transaction was shown 
to be unconscionable then the burden shifted to the appellants
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to show that the contract was not induced by undue influence In the
under section 3 of the Act. In Inche Moriah v. Shaik Allie Federal
bin Omar* ' an old and illiterate Malay woman executed a —
deed of gift of a landed property in Singapore in favour of No. 51
her nephew who had the management of her affairs. Before Judgment
executing the deed the donor had independent advice from j 3 -, 1 ^ \and damages; 
a lawyer who acted in good faith. However, he was unaware -]6th May
that the gift constituted practically the whole of her 1983 (Cont'd) 
property and did not bring home to her mind that she 

10 could prudently, and equally effectively, have benefited 
the donee by bestowing the property upon him by a will. 
Held that the gift should be set aside as the presumption which 
arose was not rebutted. Lord Hailsham, L.C. stated at page 
136:-

"In the present case their Lordships
do not doubt that Mr. Aitken acted in good
faith; but he seems to have received a
good deal of his information from the
respondent; he was not made aware of the 

20 material fact that the property which was
being given away constituted practically
the whole estate of the donor, and he
certainly does not seem to have brought
hone to her nind the consequences to herself
of what she was doing, or the fact that she
could more prudently, and equally effectively,
nave benefited the donee without undue risk
to herself by retaining .the property in her
own possession during her life and bestowing 

JO it upon hin by ner will. In their Lordships'
view the facts proved by the respo. lent are
not sufficient to rebut the presumption of
undue influence which is raised by the
relationship proved to have been in existence
betwesn the pa rti es......................... n

In Allison v. Clayhills^ 19 ' the court held that at the time 
of the transaction there was a solicitor-client relationship. 
Similarly, in Edwards v. Williams^ 20 ' where it was held 
that the case was not one strictly within the rules 

ifO applicable to dealings between solicitor andclient. Also, 
that there was no evidence of unfair advantage being taken 
of the client by the solicitor.

Mr. Cullen submitted that the learned Judge 
was wrong on the question of "unconscionable" and he was

(18) (1929) A.C. 127.
(19) (1902) L.T. Volume 37, 70^ & 752.
(20) (1863) 32 L.J. Ch. 763.
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therefore wrong in saying that the burden had switched
to the appellants. All these cases merely go to show
that each case nas to be decided according to its particular
facts. We do not think the learned Judge was wrong on
tne facts of this particular case to say that the transaction
was unconscionable ana that the burden was upon the
appellants to rebut tne presumption of undue influence.

Breach of Agreement and Variations
It must be remembered that tne agreement was

prepared by Suppiah. Before inserting the two amounts 10 
he must be assumed to have made inquiries. He certainly 
did in the case of the CKB as shown earlier on in the long 
line of correspondence. If the agreement was an outright 
sale as contended by the appellants then Suppian must 
follow the normal Local practice of paying the $220,000.00 
within a reasonable time, certainly not more than a week. 
Both payments of $121,619.80 to the HKEC on 27-4.74 
and $92,000.00 on 5.7.75 were made by Jagindar. Payment 
was conveniently made the moment Devan reduced the 
overdraft to the tune of v40,000.00, a loan he obtained 20 
from his friend Anandan. Suppiah in actual fact paid 
nothing out of his own pocket. It seems that Jagindar was 
using his firm, his partner Suppiah and his friend Arul in 
acquiring the property. He kept in the background all the 
time. He knew he was buying the property yet he chose to 
attest tne transfer form which he obtained earlier to make 
sure that Tara would not get it back by a series of transfers. 
There is much to be said in such a situation that appellants 
should advise Tara to get independent legal advice on the 
matter. The general view is that if a solicitor is involved 30 
in a matter as a solicitor he might have to get another 
solicitor to do the attestation. The conflict of interest 
is very clear. The self interest of a lawyer resulting 
from his ownership of property in which his client also 
has an interest or which may affect the property of his client 
may interfere with his exercise of free judgment on 
behalf of his client. This was clearly in the mind of 
the learned Judge.
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Mr. Cullen submitted that the learned Judge did In the
'U1 f*{] £ Y* a 1not give weight to the variations in the conditions of A
Court the agreement. Evidence of variations included the

payment of $121,619.80 when the agreement stipulated No. 51
only ii5llO.000.00; bevan continuing to operate the account ^ u S"1^. t, .- (Liability at the CKB for a year after t;ie signing of the agreement; , damae-es) 
Tara being allowed to continue occupying the house on the 16th May 
land after the expiration of one year in return for 1983 (Cont'd) 
compensation; payment of ^92,000.00 to the CKB instead of

10 $110,000.00 as in the agreement. It is the contention of 
the appellants that they could only be sued for breach of 
contract, if any, and that the agreement was made with 
free consent and there was no undue influence or 
misrepresentation or fraud. Ha said this was a case of breach 
of contract dressed up as a case of fraud. Therefore, 
Mr. Cullen submitted that the learned Judge was wrong in 
coming to the conclusion that the appellants were liable 
for breach of trust and fraud on grounds that an 
unconscionable bargain had been made in favour of appellants

20 themselves. He pointed out that many people broke
contracts when they found it profitable to do so but that 
did not make it fraudulent. Ue do not quarrel with this 
proposition. But it is important to bear in mind each 
case must be decided in accordance with its particular facts. 
That was what the learned Judge did.

By taking action against Dr. Das in Singapore 
Suppiah clearly elected to forego his security in the 
property and to treat Dr. Das as a debtor. Tara should have 
been released from any obligation to assist Dr. Das. The 

•ZQ judgment against Dr. Das was registered in the High Court 
in Johore Bahru. It is not in dispute that the judgment 
included the sum of $110,000.00 referred to in the 
agreement. The clear implication is that reference to 
$110,000.00 in respect of Dr. Das's indebtedness to the 
HK3G must be regarded as extinguished by the judgment. 
We, however, were told of the ridiculous suggestion that 
the judgment was for Tara'o benefit. "lot surprisingly, 
the learned Judge considered such action a breach of the 
agreement. The late payments to the two banks concerned
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were also regarded as breacnes. The agreement of 30.3-74 
was actually a farce as Suppiah never intended to act on 
it. All he was interested was to get the transfer form 
signed by Tara. To prevent Tara from getting her property 
back Suppiah and Jagindar got Arul to help by posing as 
a registered proprietor when in actual fact he was merely 
a nominee. Thus Arul was instrumental in ousting Tara 
and family from her house and helping Jagindar to acquire 
the property by transferring it to Jet Age Construction Go. 
Arul seemed to think that he had done nothing wrong even 
when he must have known that he was being used to cheat 
Tara of her property. He had done everything he could to 
prevent Tara from setting aside the transfer, to the 
extent of not disclosing that he was a nominee. For an
advocate and solicitor to mislead the court is a serious/
natter. Strong disciplinary action must be taken against 
such an advocate a-nci solicitor.

10

If i-ir. Cull en is right that there was a variation 
then there could be no breach of any contractual terras. On 
tne other hand, J&r. Gashin quite correctly asked how could 
there be variation './hen the appellants contended that the 
agreement was an outright sale. *\ perusal of the correspondence 
between the CKB and Suppiah oc Singh does not support any 
variation. Suppiah agreea to pay two equal suns of 
5110,000.00 each. The learned Judge accepted that there was 
no variation hence he gave no weight to the contention. 
We agree with him on this point.

20

To sum up Mr. Cullen's case it is that on the 
evidence there is no fraud, breach of trust or undue 
influence except for breach of contract if the court 
considers that there is no variation. On the other hand, 
Mr. Cashin's case is that the findings of the learned 
Judge v/ere all based on questions of fact. The appellants 
v/ere merely attacking the learned Judge's finding of fact 
and his assessment of the credibilities of the witnesses. 
On the evidence the learned Judge was justified in all his 
finding of fact.

30
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If on the evidence the appellants had been found In the 
guilty of actual fraud so that an action of deceit Federal 
would succeed it uoulu be wrong to allow a case where Oourt— 
one of the wain dirges was fraud to be haunered into No. 51 
a comparatively harmless case based on breach of contract. Judgment
If the words of the appellants amount to a r.iere promise. , ^ N

and damages) 
they cannot be the basis of an action of tort. Further, 16th Mav
they impose no liability on the appellants unless they 1983 (Cont'd) 
conform to all the requirements of a valid contract. A

10 statement of opinion, if wilfully false, is actionable as
(21) a tort: Jorden v. Money. ^ ' The action v/as in actual

fact one of deceit and it was necessary to prove actual 
fraud. This was clearly laid down in Perry v. Peek 
that fraud must be proved by showing that the false 
representation had been made knowingly or without belief 
in its truth or recklessly without caring wnether it was 
true or false. All that the appellants wanted was to 
secure the property from Tara. To do so they had to get 
the transfer form signed. They did so by putting up 

2Q an agreement for Tara to sign making her believe by
inserting a manuscript that it v/as a security agreement 
for a loan. They aaa no intention of fulfilling the 
condition of the agreement. If we are to believe them 
that it was an outrignt sale then it was riaiculcus for 
them to raise the question of variations of contract because 
we would expect ther.i to pay off within a reasonable period 
according to accepteu local practice.

Land Valuation
ilr. Cullen submitted that the' learned Judge

JO erred in rejecting the expert evidence of a land valuer 
called by the appellants regarding the valuation of the 
property. He contended that the bench has to be guided 
by expert evidence if it v/as not challenged as was the 
case of the expert called by the appellants. This so called 
expert dealt with the property when he was in the Government 
service. His value tion is the same as the valuation given 
many years ago as a Government valuer. In other words, the

(21) (1854) 5 H.L.C. 165.
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value of the land remains stagnant. The expert said that 
the value of $220,000.00 in 1974 in respect of the land 
was reasonable and would also be a fair price in July 1975. 
Mr. Cullen said the figure arrived at by the expert was 
based on the sale value of comparable pieces of land and the 

two experts called by the respondent did not make any 
comment on comparables and neither could they identify the 
people whose opinions they sought in making the valuation 
when they were challenged to do so. The method used by 
them was "novel" and "wholly unknown". One of the experts 
for the respondent valued the property at $701,400.00 
made up of $653,000.00 for the land and,$4^,000.00 for 
the house on it. In the circumstances, Mr. Cullen submitted 

that it was outside the jurisdiction of the learned Judge 
to "pluck out of the air" the price of $1.70 cents per 
square foot and arrive at a figure of 5370,260.00 as the

/

price of t::e land in July 1975. The figure arrived at
by tae learned Judge was against the weight of the evidence.

The learned Judge erred in aduing value to the house to
that of the land as the uouse would have to be demolished
if the land was to be subdivided for property development.
This method is not really "novel" as suggested. It has
been accepted locally in a goou number of cases on acquisition.

The fact that the house would be demolished if the land
was to be subdivided for property development is not
really relevant in this "novel" type of valuation. It is
the submission of the appellants that the valuation of
$220,000.00 was generous as the highest comparable figure
at the time was 037,000.00 per acre which worked out to
$185,000.00 for the whole property.

It is interesting to j>oint out that in 1974 it would 
seem that the appellants had accepted and relied on the 
valuation report of Ghong Kirn Seng (D.W.I) dated 26.2.72 
to purchase-the property for $220,000.00. However, 
they now contend that in July, 1975 after a matter of 
3i years the property was worth $35,000.00 less than 
what it was worth in February, 1972. This would mean that 
Chong Kirn Seng was good enough for the appellants in 1972

10

20
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but not in 19cl. We are, however, concerned with the value 

to Tara rather than to the appellants. To the developer 

the house mi^ht be of no value as it was to bs denolished 

for development. But it was of great value to Tara. So 

her loss of the property would include the house.

The experts were there to guide the learned 

Judge. He was not bound to accept their opinions, 

particularly wuere they conflicted. He had. to do the best 

he could on the material before hita. In Loi Hi ens;. Oniony

v. Kon Tek Shin (22] Syed uthman, F.J., in delivering

the judgment of the Court, took the opportunity to say 

something about valuation of land in this country in 

these words:-

".........Considering the number of land cases
passing through the courts nov;adays, the 
courts are entitled to take cognisance of 
land values in a given area in this country. 
One does not have to be a valuer to know 
that in Kuching and surrounding areas, land 
has shot up in value by reason of the 
tremendous expansion of the town.............."

That was precisely what the learned Judge did in the 

instant case. It would of course be of assistance if he 

were to cite a few cases to shew that the land in a 

particular area had shot up because of development.

Build ins Up Case
Un the point that the respondent had built up her 

case against appellants i-ir. Casuin said that that was to be 

expected because sue did not have all the facts before her. 

He submitted that sue built up ;xer case of breach of trust 

and fraud a'gainst the trio with a consistency that was 

remarkable. Correspondence between the legal firm of 

Suppiah & Singh and the CK3 as well as correspondence 

involving the legal firm of Yeow & Chin which were never 

suspected to have existed gradually cane to the respondent. 

All these correspondence pointed to a grand design of fraud 

by the appellants. It was clear that Suppiah and Jagindar 

were acting as solicitors when they wrote to the CKB 

about paying off the respondent's charge with the bank
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(22) (1983) 1 li.L.J. 31 & 33.
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for an overdraft by charging her property. The fact
that they asked the bank for a statement of account
for tne amount due to it and for the title deed
and duplicate charges was clear evidence that they were
acting as her solicitors. They continued to so act until
2.2.75 when they suudenly said they were acting for Suppiah
who was buying the property from the respondent for whom
they were previously acting as solicitors. A lawyer should
not use information acquired in the course of representing
a client to the disadvantage of the client. He should not 10
use it except with the consent of the client after full
disclosure of such information for hisown purpose. Breach
of ethics and codes of conduct is different from breach of
contract. Unless steps are taken to inqurie into the
professional conduct of such solicitors not only the' courts
but also the general public v/ould lose confidence in the
integrity of the profession in this country.

Damages
Mr. Cashin submitted that the learned Judge was

right in deciding that the appellants were not entitled 20 
to a deduction of whatever sums that night have been paid 
in the calculation of damages on the ground, that fraud 
was perpetuated to obtain the property. He alleged that 
they first cheated the respondent of the property and then 
tailored their evidence to suit the allegations brought 
against them. Tiie learned Judge decided to believe the 
respondent's evidence rather than the appellants' in 
weighing her consistency against their vacillations. Ke 
awarded the damages on the basis of fraud ana stated that the 
award would be the highest attainable and v/ould necessarily 30 
cover the claim for undue influence, breach of contract, 
and trust as well.

Mr. Cullen submitted that fraud must be pleaded 
and proved beyond'reasonable doubt. He said the facts must 
be presented within the framework of the law and that a mere 
flood of evidence without legal issues and principles firmly 
planted in the mind would not suffice. The lav/, he submitted, 
does not provide for da traces for the six grounds set out
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in the statement of claim of so called fraud, five of 
whicn were unsupported by evidence. The only remedy if there 
was any breacn should be on the basis of an amount of profit. 
He took exception to the fact that i-ir. Cashin did not mention 
in court fraud and damages for dishonesty in his opening 
submission. He submitted if there was any breach it was 
breach of contract in that the land was transferred 
prematurely to a third party and non payment in accordance 
with the contract. There would be such breach only if 

10 the court found there was no variation in the agreement of 
sale. If so, the appellants would be liable for .';13,OOO.OC 
only with interest on this sum from the date of breach. 
The interest was to be treated as compensation for being 
allowed to stay on the land till end of 1975. If the 
learned Judge was right that the price was $370,000.00 
then what was due to the respondent was $150,000.00 taking 
into consideration the ^220,000.00 already paid for the land.

In his written submission in the lower court which lie 
adopted in this court i-ir. Cashin pointed out that the ^18,000.00 

20 was the short payment overlooked in the course of and
arising out of tneir breach ana fraud and was not the loss 
to Tara. Had tne contract been performed on or v.'ithin 
a week of 30.3-74 the results would be as follows:-

(I) Tara would <iave received from Suppiah ^jc,000.00;

(II) The CK3 would have been paid .^103,b58.44; and Tara

(a) would not have been harassed by the CKB 
to pay up or reduce her overdraft;

(b) would not have to pay at tne rate of $100.00
per month as interest;

•ZQ (c) need not have borrowed from Anandon ^40,000.00; 
(d) need not have consented to create a further

charge on the property and incurred
expenses therefor;

(III) The HKBG would have been paid and Dr. Das would 
have been released from his debts and he would 
not have been dragged into litigation and sued 
and a judgment obtained against him in the High 
Court in Singapore for $149,000.00 and the said judgment 
registered in the High Court in Johore Bahru;
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In the (IV) Tara would have one year from 5.7.75 to seek

Federal assistance elsewhere to redeem her property; 
Court

(V) Only when Tara could not definitely repay that

_ " -* , Suppiaa could sell the property to a third
Judgment
(Liability party. After paying Suppiah the balance could

and damages) have been used to buy a property for Tara. 

16th May In which case she would aot have to do battle 
1983 (Cont'd) in C ourt for almost 8 years. She would not

have been evicted against her will and forced
to live in a renteu riouse; 10 

(VI) Host important Tara and aer family would not
have been subjected to iaconvenieace, mental
distress, agony and suffering.

In the light of the above the claim by the appellants 
that she suffered no loss at all or that her loss was only 

$18,000.00 is plainly unacceptable.

Mr. Gashin submitted that in assessing the quantum 

of damages whether in contract or tort the result would not 

be very different in this case. The learned Judge 
chose to make a single award. The appellants said the 20 

respondent ought to be asked to elect one of the 
three types of damages, namely damages for breach of contract, 

damages for breach of trust and compensatory or aggravated 
damages. According to i>ir. Gashin this would jeopardise the 

position of the respondent on appeal. It could result 

in the case being sent back for assessment of damages. 
We can see nothing in either in the Courts of Judicature 
Act, 19^4 or in .the Rules of the High Court, 19SO to 
make separate verdicts and judgments invariably necessary 

in respect of separate causes of action contained in the -ZQ 

same writ. The matter is discussed arid set out in 

McGregor on Damages, 14th Edition, page 1031, paragraphs 

1533 and 1534. The position seems to be that "either a 
court should always make separate awards but a single award 

will not be upset in the absence of prejudice, or a court 
has a discretion to make a single award but should make 
separate awards if a single award could lead to prejudice."
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The appellants have not shown how the single award in this 
case woulu be prejucti cial to them, i/e do not think the 
learned Judge has exercised his discretion wrongly in 
making a single award in the circumstances.

Conclusion
In the case of undue influence and breach of trust 

the usual relief would be an order for specific restitution 
of the proeprty; but where this is not possible then an 
order for account of the proceeds from the disposition 
of the property may be made. As the property had been 
subdivided into lots and sold to members of the general 
public who are innocent third party purchasers neither 
specific restitution nor account would be possible in 
the circumstances.
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30

V/ith regard to damages Salnond on Torts, 17th Edition 
at page 531 notes:-

"The general rule today is that damages are 
compensator1/ whether in contract or tort. The 
function of damages is therefore to put the 
person whose right nas been invaded in the sane 
position as if it nas been respected."

Our law is substantially the same as the English law.

In assessing damages the learned Judge has clearly 
k*pt in ninu the purpose and aim of the compensation, whether 
for breach of contract or fraud, the general rule of putting 
"the person whose right has been invaded in the same position 
as if it had been respected." He has considerable 
experience in natters relating to land valuation having 
been assigned to deal with such cases. As he nad the 
advantage of seeing and hearing the witnesses, particularly 
as to the location of the land, its development potential 
and other related matters he would be in a batter position, 
in view of the conflicting opinions of the experts, to 
assess the market value of the property. The value so 
assessed and awarded would become and form part of the 
general damages.
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Having decided upon the quantum of damages the learned 

Judge had to consider whether the sum of ^92,000. GO paid 

to CKB and the sura of ^121,819.00 paid to HKBG should be 

deducted from the quantum of damages. In his view the two 

suns were paid in pursuance and furtherance of fraud and 

therefore unenforceable and irrecoverable under section 24 

of the Contracts Act, 1950 which reads :-

"The consideration or object of an agreement is lawful, 
unless -

(a) it is forbidden by law; or

(b) it is such a nature that, if permitted,
it would defeat the provisions of any law; or

(c) it is fraudulent; or

(d) it involves or implies injury to the person or 
property of another; or

(el the Cou-rt regards it as immoral or opposed 
to public policy.

In each of these cases, the consideration or object 
of an agreement is said to be unlawful. Every 
agreement of which the object or consideration is 
unlawful is void."

Section 24 merely codifies and enacts the common law 

so that both the Act and the common law are in effect saying 

the sane thing. The two suras, as found by the learned 

Judge, were not made in pursuance of the contract. They 

were paid outside the contemplated period for the benefit 

of and to suit the convenience of the appellants. Tara 

could not be expected or obliged to pay as if the contract 

had been performed. The ability or inability to repay 

is therefore irrelevant. It is therefore nor surprising 

that the learned Judge refused to deduct the two 

sums. Dealing with the provisions of section 24 the Privy 

Council in Palaniappa Ghettiar v. Arunasalam Ghettiar(23) 

held that the original transfer of land from the father 

to the son was for a fraudulent purpose and the court 

would not lend its aid to secure a reconveyance to the father.

-IQ

The learned Judge had gone into the case very 

thoroughly and carefully. On the evidence the learned Judge

(23) (1962) M.L.J. 143.
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found all appellants liable for fraud. He found Jagindar 
and Suppiah liable for breach of contract, undue influence and 
breach of trust. As stated earlier the property had 
been subdivided and sold to the general public so that 
specific restitution was not desirable or possible. An 
order for account of the proceeds from the sale of the 
property is not desirable in the circumstances as it will 
take tine and cause great inconvenience. In the exercise 
of his discretion the learned Judge decided to do the best 
he could in assessing damages. In awarding such damages 
the court is not obliged to go into any meticulous 
aritnnetical calculations of general damages.

In the
Federal
Court
No. 51 
Judgment 
(Liability 
and damages) 
16th May 
1983 (Cont'd)

The proper mode of giving relief posed some difficulties 
for the learned Juuge. ne decided to award damages for fraud 
which would also cover other heads of damages. It was 
suggested that the proper order was one calling for an 
inquiry as to damages. The measure of damages may not 
be the sane in an action for fraud as in an action for breach 
of contract or undue influence or breach of trust. Money 

20 compensation may not always be an adequate substitute
for the deprivation of one's property. We think only in 
exceptional cases should an appellate court not having the 
advantage of seeing the witnesses in the box differ from
the finding of fact of the trial Judge who triea the case.

( 2k) As Jess el, M.R. rer.arked in Redgrave v. Hurd :-

"............The rule of tae court of a ppeal is
that vhen there is direct conflicting oral testimony, 
and the Jud^;e who had seen the witnesses believes 
one party and disbelieves the other, this court, 

•ZQ not having seen the witnesses, cannot disturb that 
decision any-more than it could disturb the verdict 
of a jury under sinilar circumstances.............."

It is really a uisgrace that solicitors ana advocates 
should descend to such level to deprive a client of her 
property and forcing uer to fight a rearguarci. action for 
almost eight years before right could be done auring which time 
apart from financial difficulty she not only lost her 
property but also her husband. So that during this period 
she cust have suffered considerable agony of mind.

[2k) (1881) 20 Ch.D. 1; 31 L.J. Ch. 113.
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In the
Federal
Court

No. 51 
Judgment 
(Liability 
and damages) 
16th May 
1983 (Cont'd)

For reasons given we would dismiss the appeal with 

costs. Deposit to the respondent on account of taxed costs.

Kuala Lumpur, 16th l-iay , 1983.
(Sgd.) Lee Hun Hoe

Chief Justice,
Borneo.

Motes:

Hearing in Kuala Luupur on 10th, llth, 12tn, 13th, 
14th, 15th, 18th, 19th and 20th January, 1983.

Counsel:

Mr. Terrence Cullen, Q.C. (assisted by Mr. Ronald , 
T.3. Khoo and Mr. Chin Yew Meng) for appellants. 
Solicitors: Sliearn Delamore & Co.

Mr. H.E. Cashin (assisted by Mr. Subra ?Iaiker) for respondent. 
Solicitors: Messrs Subra Naiker & Co.

Authorities other than those cited in the .judgment: 

Poosathurai v. Kannappa Chettiar & Ors. L.R. I.A. 1919-20. 
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Steedman v. Frigidaire Corporation (1932) '..'.II. 248. 

George Wir.ipey <Jc Co. Ltd. v. Soha & Anor. (1967) 1 Ch. 487. 

Briken Investments Ltd. v. Carr (1979) 2 v/.L.R. 737. 

City and Westminister Properties v. hudu (1959) Ch. 129 

Saminatuan v. Pappa (1981) 1 u.L.J. 121 & 123B. 

H. Kanapathi Pillay v. Joseph Chong (19K1) 2 li.L.J. 117. 

Chappie^ v. Electrical Trades Union & Ors. (1961) 1 W.L.K. 1290

Hanyang Manufacturing Co. v. The Collector of Land Revenue, 
Johore (1954)- 20 M.L.J. 09 "u. 71.

Hock Lira Estate f>dn. Bhd. v. Collector of Land Revenue, 
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No. 52 

ORDER

No. 52 
Order . 
(Liability 
and damages) 
16th May 
1983

IN THE FEDERAL COURT OF MALAYSIA HOLDI'
.n AT KUALA LUMPUR

(Appellate Jurisdiction) 

FEDERAL COURT CIVIL APPEALS NOS.215 & 21
6 and 291 & 292 OF 1982

BETWEEN

1. DATUK JAGINDAR SINGH
2. DATUK P. SUPPIAH
3. ARUL CHANDRAN

TARA RAJARATNAM (m.W. )

APPELLANTS

MID

RESPONDENT

(In the Matter of Civil Suit Ho. 204 of 1979 

in the High Court in Malaya at Johore bahru

TARA RAJARATNAM (m.w.)

1. DATUK- JAGINDAR SINGH
2. DATUK P. SUPPIAH
3. ARUL CHAiTDRAN

Between

And

PLAINTIFF

DEFENDANTS)

COllAM : LEE HUM IIOE , CHIEF JUSTICE, BORNEO, 

SALLEH AI3A5 , CHIEF JUSTICE, MALAYA, 

E.ADDOOLCADF.R, JUDGE, FEDERAL COURT, MAL/iYSIA.

IN OPEU COURT
THIS 16th DAY OF hU\Y 1983

ORDER

THESE APPEALS of the Appellants coming on fo
r hearing on the 

10th, llth, 12th, 13th, 14th, ISth, 10th, 19th and 20th 

January, 1933 in the presence of i-ir. Terrence Cullen U.C. 

(Encik Chin Yew .Mcsng and Er.cik Ronald T.S. iChoo with hira) 

of Counsel for the Appellants and in the pre
sence of Mr. 

Howard E.Cashin (Encik Subra Maickcr with hira) of Counsel 

for the Respondent 'UPObi READING the Record o
f Appeal filed 

herein AND UPON HEARING Counsel as aforenaid
 and upon 

reserving judgment thereon, and the same coming up for 

delivery of judgment this day in the presenc
e of Encik 

Ronald T.S. Khoo and Encik Chin Yew Heng, of Counsel for 

the Appellants and in the presence of Encik 
Subra Naicker,

10

20



of Counsel for the Respondent, IT IS ORDERED that the 

said Appeals be and is hereby dismissed with coats AND 

IT IS ALSO ORDERED that the aum of $500.00 (Ringgit Five 

hundred only) depoaited in Court as security for coat's of 

each of these Appeals bo paid out to the Respondent on 

account of taxed coats.

GIVEN under my hand and the Seal of ihii Court this Iflth 

day of May, 1983,

In the 
Fed jral 
Court

No. 52 
Order 
(Liability 
and damages) 
16th May 
1985 (Cont'd)

10 SENIOR ASSISTANT REGISTRAR 
FEDERAL COURT MALAYSIA 

KUA'LA LUtlP'uR.
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In the
Federal
Court

No. 52 
Order 
(Liability 
and damages) 
16th May 
1983 (Cont'd)

IK THK FEDERAL COURT OF MALAYSIA HOLDEH 
AT KUALA LUMPUR

(Appellate Juriodlction)

FEDERAL COURT CIVIL APPEALS NOS.215 & 
216 and 291 & 292 OF 1982

BETWEEN

1. DATUK JAGINDAR SINGH
2. DATUK P. SOTPIAH
3. ARUL CHANDRAN .. APPELLANTS

AND 

TARA RA.JAHATNAM (m.w. ) .. RESPONDENT

(In the Matter of Civil Suit No. 284 
of 1979 in the High Court in Malaya 
at Johore Bahru

Between

TARA KAJARATMAM (m.w.) .. PIAINTIFF 

And

1. l.iWUK JAMNDATX SIKGII
2. DA'nJK i?. SUPi'IAH
3. AUUL CUA.Mlir.AU .. DEFENDANTS)

10

20

****** * **

ORDER

'-/ / "

Filed this / day of Juno, 1983.

3UBRA NAICKER & CO. , 
Advocates f< Solicitors, 
45, Jalan Ibrahim 
(Tingkat 1), 
Johore Bahru.
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No. 53

ORDER GRANTING FINAL LEAVE 

TO APPEAL

III THE FEDERAL COURT OF MALAYSIA_ HOLDEtl AT KUAL
A LUMPUR 

(Appellate Jurisdiction)

FEDERAL COURT CIVIL APPEALS HOS . 215 MID 216 & 
—————————291 AND 292 OF 1982

Between

1. Datuk Jagindar singh
2. Datuk p. suppiah
3. Arul chandran

Tara Rajaratnarn (n.w.)

And

Appellants

Respondent

(in the Matter of Civil suit So. 204 of 1979 
in tha High Court in Malaya at Johore Bahru

Between

Tara Rajaratnam (m.w.) Plaintiff

And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3. Arul chandran Defendants)

In the
Federal
Court

No. 53 
Order 
granting 
Final Leave 
to Appeal 
15th August 
1983

20

CORAM:

ABDUL HAillD OilAR, F.J. 
MOHAMED AZMI, F.J. 
BUSOFFE ABDOOLCADER, F.J.

IN OPEN COURT

THIS 15TH DAY OF AUGUST 1983

30

O R D E R

UPON MOTION preferred unto Court this day in the 

presence of Hr. C. Abraham of Counsel for the First, Second 

and Third Appellants and also mentioning on behalf o
f Mr. 

Subra Naicker of counsel for the Respondent:

AND UPON READING the Notice of Motion of the First 

and second Appellants dated the 25th day of July 198
3 and 

the Affidavit of the Second Defendant affirmed on th
e 25th 

day of July 1983 and filed on the 25th day of July 1
983 and 

the Notice of Motion of the Third Appellant dated th
e 25th
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In the
Federal
Court

No. 53 
Order 
granting 
Final Leave 
to Appeal 
15th August 
1983 (Cont'd)

- 2 -

day of July 1983;

AND UPON HEARING Counsel as aforesaid;

IT IS ORDERED that final leave be and is hereby 

granted to the aboventuned Appellants to appeal to His 

Majesty the Yang di-Pertuan Agong against- the decision of 

this Honourable Court given on the 16th day of May 1983 

dismissing the Appellants' Appeals herein.

AND IT IS LASTLY ORDERED that the costs of these 

Motions be costs in the cause.

GIVEN under ray hand and the seal of the Court 

this 15th day of August 1983.

10

&
L • S •

SENIOR ASSISTANT REGISTRAR, 
FEDERAL COURT, 

MALAYSIA.

This Order is filed by Messrs Alien & Gledhill, 
Solicitors for the First and second Appellants whose address 
for service is at No. 4, Lorong Medan Tuanku Satu, Kuala 
Lumpur and by Messrs Shearn Delamore & Co., Solicitors for 
the Third Appellant whose address for service is at No. 2, 
Benteng, Kuala Lumpur 01-19.

20
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