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No. 35

JUDGMENT OF RAZAK J.

IN THE HIGH OOURT IN MALAYA AT JOHOR BAHRU In the High
Court
CIVIL SUIT NO.284 OF 1979
No. 35
BETWEEN Judgment of y
e Razak J.(Liability
Tara Rajaratnam coe Plaintiff 17t July
AND 1982

Datuk Jagindar Singh
Datuk P. Suppiah
Arul Chandran “es Defendants

JUDGMENT CF RAZAK, J

A Dr. Dass was one person who seemed to have
embarked in life resigned to the inevitability that
however hard he tries its many hazards would scmehow
sometime involve himself in some form of financial
strait or another. That in retrospect seems somewhat
to be the circumstance in which this case story began,
because one day in 1973 he was driven into the novel
idea of starting a computer medical centre in
Bingapare called medidata. But no sooner had his
project been launched, when he began to encounter with
difficulties. The undertaking required a lot of funds
to get it started and to keep it going; it soon
became clear to him that he had not sufficient means
to finance it alone. He was rendered impecunious. He
had to borrow and borrowed he did. e sought his
friends for aséistance and one of his friends (at
least he though he was) was Datuk Jagindar Singh, an
Advocate & Solicitor, the first defendant in this case.
lle knew him sincetheir student days in England. With-

out much ado, the lst. defendant agreed to back him.

eve2/=
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He would stand as his guarantor to the Hongkong and gn t:e High
our

Shanghai Bank Singapore ({henceforth referred to as N

- No. 35
HKB) for an overdraft of up to a ceiling of $120,000/-. Judgment of
Razak J. (Liability
17th July
Bank, but the understanding between Uass who gave 1982 (Cont'd)

There was no time limit set on the repayment by the

evidence, P.W.(2) and the lst. defendant was that it
was for a short period only, P.W.{2) drew on the over-
draft but later tne lst. defenuant called upon P.W.(2)
to clear it but he was unable to do =o. That briefly
wWwas the background against which tue present action

was brought because following in the wake of that
overdraft, P.W.(2) sis-in-law one T.Rajaratnam, the
plaintiff in this action, whose husband was P.W.(2)'s
brother, in circumstances which will be related to
shortly, was later to transfer her land to Datuk
Suppiah, the 2nd. defendant the lst defendant's legal
firm's partner and the former later transferred it to
one Arul Chandran, another Advocate & Solicitor practi-
;ing in Singapore, the 3rd. defendant in this case.
according to the writ filed by the plaintiff, the land
was to be used as a security for an advance of j220,000/-
to the plainfiff or her account. For this purpose she
signed a number of blank and undated transfer and

other related forwms, Altnough the manner in which this
was done, wWas in the form of a sale, she was assured

by the defendant that the land would always remain as

a security. He also assured her that although the

period of repayment was limited to ome yeay,

eed3/-
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In the High
Court

No. 35

Judgment of

Razak J. (Liability)
17th July

1982 (Cont'd)

-3 -
the property would be restored to her, nevertheless,
even after it. There was a memorandum which she
signed accompanying the transfer forms. Under the
remorandum (é.BO and 31) the 2nd. defendant was to
pay Chung Khiaw Bank hereinafter called CKB
$10%,000/~ to discharge the plaintiff's debt and
was to pay $110,000/- to the lst. defendant who

-will pay HKB to discharge P.W.(2)'s debt. The

2nd. defendant was also to pay 86,241.50 to the
Bank for interest and the balance if any, to be
paid to the plaintiff, making a total payment of
$220,000/=-. The memorandum P.30 and 31 are as-

follows: -

P. 29
I, TARA RAJARATNAM (f) NRIC

No. 2317344 of No.76, Main Road,

Kulai Johore, proprietor of the land
described in the Schedule helow and

the house erected thereon and known

as KLBSK 681, Kulai Besar, Kulai,
Johore, confirm that the considera-
tion of $220,000.00 referred to in

the Transfer executed by me in respect
of the said land in favour of PARRISAMY
SUFPPIAH of No.33, Jalan Keruing, Kebun

Teh Park, Johore Bahru is arrived at

e

384,
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as follows:- In the High
Court
a in considerstion of the said
(@) No. 35

P.SUPPIAH paying the sum of Judgment of

Razak J.(Liability)
17th July

the, amount due from me to the 1982 (Cont'd)

Dollars $103,658.44 which is

CHUNG KHIAW BANK Kulai Branch,
as at 8.3%.74 as stated in
their letter dated 14.3.74
which is attached herewith and
marked "A" on the Charges executed
executed by me in their favour
and a further sum of #6,341.56
(making in all $110,000/-)
part of which is for additional
interest payable to the said
bank as from 9.3.74 to the date
of Transfer and the balance
is to be Teceived by me;

(b) a further sum of %110,000.00
is in consideration of the
said P.SUPPIAH paying Datuk
JAGINDAR SINGH of No.4l,
Jalan Waspada, Johore Bahru,
being the amount payable by
my brother in-law Dr. KRISHNA

cee5/-
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In the High
Court

No. 35
. Judgment of

Razak J.(Liability)
17th July

1982 (Cont'd)

-5 -
SHIVADAS (also known as
Dr. DAS) of No.25, Jalan
Waspada, Johore Bahru, to the
said Datuk JAGINDAR SINGH who
will be paying to the HONG-
KONG & SHANGHAT BANK, Collyer
Quay, Singapore the sum of
$110,000.00, (which I hereby

agree) being the loan granted

to my said brother-in-law by 10
the sald Bank oh the guarantee
given by the said Datuk JAGINDAR
SINGH.
P.21
The Schedule referred to above,
Descrip- Share of Regis-~ Regis-
tion and land (if tered tered
Mukim Lot No. of any) No. of No. of
No. Title lease/ charge
sub- (if any)
lease
(if any)
vesb/=
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Certificate _ In the High
Senai of ?%g%; Court
Kﬁ?gi- 6025 fg; area Sa, whole nil nil No. 35
QR.QGP. or Judgment of
thereabouts Razak J.
(Liability)
17th July

f
Dated this 30th. day of March, 1974. 1982 (Cont 'd)

Sgd. Sed.

Signed by the above-

Witnessed by named Tara Rajaratnam

by K.V. Devan.
I, the above named Pakrisamy Suppiah here-

by confirm, agree, and undertake not to sell the

said land and house to anyone for one year without

the consent of the said Tara Rajaratmam (f) and

further undertake to transfer the said land and

house to her within opne year in the event of her
paying me the sum of %220,000/- (Dollars two hundred

and twenty thousand only) the consideration

mentioned as above.

Sgd. Sgd.
C. Sivapnanthan P.Suppiah

(The undertaking is in manuscript and will be
referred to as P.31).

«ee8/-
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No. 35

Judgment of

Razak J.(Liability)
17th July

198”2 (Cont'd)

-7 -
The averment says that the 2nd. defendant had
instead with knowledge of these facts, and in

complete disregard of the memorandum in collusion
with the lst. defendant, nevertheless unlawfully

and inequitably transferred the land to him and
later the 2nd. defendant in order to defeat the

plaintiff's title in collusion with the 3rd.

- defendant unlawfully and inequitably transferred

it to the latter. ©She claimed that the defendant
had in so doing acted in breach of contract and/
or cxercised undue influence, committed a breach
of trust and/or fraud on her. She asks for a «
declaration that the transfers were null and void
and that the defendants were trustees of the said
property for her benefit. She asks for an inquiry
into the procceds of sale of the land from the
?rd. defendant to third parties which had taken
place and that such monies be held:.on trust for
her. That any land that had not bcen transferred
and sold to third parties be transferred to her.
She also asks for damages for the breach of agree-
ment, trust and/or fraud and interest. Devan died

after this action was filed.

The defendants in their averment said that

the land was in fact sold to the 2nd. defendant
because F.W.(2) was unable to pay his debt of

110,000/~ to IKB on the %120,000/- guarantee.

«e.8/=
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P.W.(2) had consequently arranged with his brother  In the High
Court

No. 35
land which the deceased Devan said belonged to him Judgment of

Razak J.(Liability)
17th July
later agreed at $220,000/-. A transfer was subse- 1982 (Cont'd)

Devan when faced with this predictment to sell the

but was in his wife's name, at the price which was

quently executed by the plaintiff with the considera-
tion at $220,000/-. The defendants were on terms

with the plaintiff regarding the one year's grace to
repay but said that it was limited, contrary to what
the plaintiff said, to one year only and from the

30th. Marchz 1974. The 1lst. defendant said that when
the lst. defendant wanted to pay off the HKB he dis-
covered that the overdraft was not $110,000/- as
rmentioned in the memorandum but about 4121,000/-.

The 1lst. defendant said he informed P.W.(2) and the
dcceased about this and then the latter said to the
2nd. defendant that he could ask the lst. defendant

to pay off whatever the overdraft was and thc consider-
ation would be adjusted accordingly.. The deceased

said he wanted to continue to operate the accountwith
the CKB for about a year. He would like to stay on

the property and would pay compcnsation and he was
looking for buyers, and if he could fine one, he wanted
to transfer the property direct to the buyers. They denied
that the transfer was intended to be a sccurity, and
alsc of the alleged assurances given by them except

on the admission that the transfer was undated for the

reasons they conterded that sincc there were three

<. 9/=
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charges on the property in favour of CKB these had
to be discharged first before the transfer could
be registered. They said that before the expiration
of one year from 30th. March, 1974 the 2nd. defen-
dant asked the deceased whether he wouldbe purchas-
ing the property or find a buyer for it. The
deceased told him that he and his wife could not
find a buyer nor find the means to purchase the
property but reiterated he wanted to stay on the
land up to the end of 1975 for which he would pay
compensation, He also told the 2nd. defendant that
he would pay compensation. He also told the 2nd.
defendant that he would cease opcrating the overdraft
account in June 1975 with CKB and that when he did so
he would bring the overdraft down to $92,000/- and
compensation was agreed at %6,180/-. Then on the
2nd. February, 1975 he filed & caveat against the
land. He said he was told by the plaintiff bank
solicitor Yeow & Chin sometime in June 1975 that they
were also acting for the plaintiff and that the
charges would be discharged on payment of $92,000/-.
He duly paid the amount and later transferred the
land to him and subsequently to the 3rd. defendant.

The events that took place subsequent to
the transfer would have a bearing on the suit it-
self. As already stated on the 26th. March 1976
the 3rd. defendant in C.S.146/76 filed an actioa in

«es10/-

391.
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Judgment of

Razak J.(Liability)
17th July
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In the High
Court

No. 35

Judgment of

Razak J.(Liability)
17th July

1982 (Cont'd)

- 10 -

the Sessions Court against the plaintiff for possess-
ion of the subject lamd. The Court gave possession
to the defendant. The plaintiff appealed against

the decision. It came before Annuar J.C. as he then
was, He dismissed the appeal. (P.109). The plain-

tiff appealed to the Federal Court but, being out for

time, her application was dismissed. She then appealed

for an extension of time but it was also dismissed.
She then in 0.M.17/76 made an application to the
High Court for a stay of execution pending appeal
against the order made by the Sessions Court for
possession. This was also dismissed. In the mean-
time the plainti?f had filed 3 caveats against her
land, the third came before Syed Cthman J (as he then
was) (P.11%), on an application by the 3rd. defcndant
to set aside the cawveat. It was allowed. The plain-
tiff.appealed against the decision, but later with-
drew her appeal! She then filed an action in the
High Court in 261/77 against the defendant. The
appeal was dismissed by the High Cotrt. There was

no appeal against the decision. The plaintiff then
filed the present action 284/79. The matter was
again dismissed on ground of res judication. But

the Federal Court allowed the appeal. It is also to
te noted that on the 6th. day of the trial the

2rd. defendant amended his defence to, say that he

was a nominee of the 1lst. defendant. At fhe initial

stage Mr. Chin acted as his Counsel. BHe discharged

.eell/-

392.

10

20



10

20

- 11 -

Mr. Chin. He then acted on his own behalf until In the High
Court
Mr. Ronald Khoo was retained. Mr. Ronald Khoo was N 35
(o 1Y

acting as his Counsel at the time of the amendment. Judgment of N

. . Razak J.(Liability

There are, as evident, three claims 17th July

against the defendant for breach of contract, with 1982 (Cont'd)

undue influence, for breach of trust, and for fraud.
The facts bearing on each c¢laim are basically the
same, They wduld thus tend to overlap in some
instances. However, the need to identify the points
raised would only require them, where necessary, to
be repeated, in the course of my judgement.

The plaintiff in her evidence recounted
the events and the circumstances which led to her
signing the memorandum. She said that on the 30th.
March, 1974 three people came to her house which was
situated on the land the subject of the present
dispute. She said the three were the first, second
defendants and another one, Sivanandan, D.W.(4).
They were introduced to her by the deceased. She
knew they were lawyers. Before that time she had
come to know that P.W.(2) was indebted to the Hong-
kong Bank in the sum of $110,000/-; that the
lst. defendant had to pay Hongkong Bank also gbout
$110,000/-. Also, that she was to put up her land
for security for the two sums. Whey she was handed
P.30 she read it and she saw the word "transfer" in
it. Bhe asked the 2nd. defendant why it was a

transfer when it was going to be a security. The

veel2/~
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In the High
Court

No. 35

Judgment of

Razak J.(Liability)
17th July

1982 (Cont'd)

-12 -

2nd., defendant said the security was by way of a
transfer. Then she asked how she was going to get
the land back once transferred. He replied that
P.W.(2) would pay the debt to him (the 2nd. defen-
dant) and she would get back the land. He did not
say when she was going to get the land back. . She
asked if P.W.(2) could not pay, what would happen.

He said he could sell the land, pay off the debt and

the balance could be used to buy some property near-
by. She was still not happy. OShe told him she had,
five daughters and she was holding the land for
them. Then, he asked P.W.(4) to write somethihg on
F.30, in manuscript (P.31). It was then signed by
the 2nd. defendant and P.W.(4). She saw the one year
in the manuscript, the period she was to repay and
get her land back. ©She asked him why one year had
been specified. He told her she could get back the
land anytime she liked. He did not want her land.
But she expected then, or in a day or two that the
sum stated in the memorandum would be paid. He did
not tell her when he was going to pay. She signed
P.20 and 31 after he had asked the questions.

There were also transfer forms which were not filled
up; also some typed papers with egpty spaces which
she signed. There were 2 or 3 blank sheets of paper.
She asked the 2nd. defendant about the blank papers.
He told her that some type-written letters must

accompany the transfer forms which she signed.

-e.13/-
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After signing the memorandum and the manuscript In the High

Court
she still received demands from the CKB for pay- No.

. - 35

ment. The interest was at 11%. It was something Judgment of

Razak J.(Liability)

der 41,800/- p.m. By the end of 1974 the

under $1,800/- p.m y 17th July
$110,000/~ had not been paid. By 1975 the CKB 1982 (Cont'd)

kept pressing. OCn the 28th. March, 1975 she made
payment of #40,000/- to CKB and the Bank's debt
was consequently reduced to 390,000/~ to $91,000/-.
She said the deceased borrowed the 340,000/~
balance from one Anandan, F.W.1l0). She said
P.W.(2) saw him aftertzefiling of this writ; he
never told her that the debt to the lst. defendant
had in part or at all been paid by the 2nd. defen-
dant. ©She came to know that the land had been
transferred to the defendant in 1975 when her
husband brought home the returns from the tax
office. The deceased said to her that he would go
and see the lst. and 2nd. defendants. Later the
deceased recounted that the 1lst. and 2nd. defend-
ants told him they were keeping the land for
security. At that time the deceased did not tell
her that the lst. and 2nd. defendants had said
that they had sold the land to somecne else.

She still thought that she would be able to get
back her lgnd in any event. Subsequently, she
came to know by letter in March 1976 from the
defendant (Page 65) that the land had been
transferred to the 3rd. defendant.

es ll/-
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Razak J.(Liability)
17th July

1982 (Cont'd)
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Shortly after receiving the letter she was
served with the summons from the 3rd. defendant
to vacate the land. She said she had not received
any balance as stated in P.30 Para A of .6,000/-.
She denied also having confirmed on 5th. July,
1975 as stated in P.56 that the building on the land
was also included in the transaction. ©She said in
answer to the 2nd. defendant that P.56 could have
been one 6f the blank papers she signed because her
signaturc was there. She had not gone before the
1st. defendant as advocate & solicitor to sign it.
She had never seen the 3rd. defendant. There was
no arrangement between P.W.(2) and her that P.W.(2)
was to pay her $110,000/-. Neither did shec know
whether P.W.(2) had any arrangemenf with the
deceased to pay the morney. She said that in the
early part of 1965 her property was given tc one
H.L. Tan as security. At that time the land was
registered ir her husband's name. The deceased
borrowed from H.L. Tan for 340,000/~ without interest.
The debt was paid in 1965, and ip was retransferred
to her instead because she paid for most of the
money. She sold her Jjewellery; she borrowed
111,000/~ from her si%ters. The deceased only
paid #4,000/-. ©She built a house on the land in
1965.

...15/-
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The lst. defendant restated the circum- In the High
Court

NO. 35

came to borrow from him. He gave a long story Judgment of
Razak J.(Liabilit
17th July

ment and the several execuses P.W.(2) allegedly 1982 (Cont'd)

stances mentioned in the averment by which F.W.(2)
about how after the loan F.W.(2) was evading pay-

gave for not clearing the loan. Then there was
the suggestion by P.W.(2) to sell his brother's
land. He did not say as he did in his defence
that P.W.(2) arranged for his brother to sell the
land. He merely said that P.W.(2) only said he
would ask the deceased to get in touch with him.
He said that on the 10th. llarch, 1974 the decea-
sed came to hi; office. The 2nd. defendant was
present. He was prepzred to sell the land but
suggested that if a higher mortgage could be
obtained then the extra money could be used to
clear the overdrafts of P.W.(2) as well as his.
The letter P.27 was therefore written to CKB
asking for the title deeds, with a view tc getting

an increased overdraft. It reads as follows:-

P.2

SUFPIAH & SINGH TEL: 2254 No.2-B, Jalan
Advocates & Solicitors, Ah Fook,
Commissioner For Qaths : Johor Bahru,
and Notary Public. West Malaysia.

P.SUPPIAH, S.M.J
DATUK JAGINDAR SINGH

Qur Ref. No.(134)F.1074 SU. Date: 12th. March
1874,

.. 16/~

- 397.
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Messrs. Chung Khiaw Bank Limited, In the High
Kulai, Court
Johore.

No. 35
Dear Sirs, Judgment of

Razak J.(Liability)
We act for Madam Tara Rajaratnam who had 17th July

1982 (Cont'd)
been given overdraft facilities up to a maximum of
3110,000.00 by your Bank in 1966 on a Charge of her
property. The overdraft account is being operated
by her husband Mr. K.V.Devan (4ccount No.l46) of

681 Kulai Besar, Kulai.

As our client wishes to pay off the Charge
by charging the said property for an increased
amount, we would appreciate it very much if you could
let us have a statement showing the amount due to
your Bank and the title deeds to the property on our

usual undertaking for the above purpose.

Yours faithfully,

Sgd.

c.c.
Madam Tara Rajaratnam,
Kulai Besar, Kulai,
Johore.
Mr. K.V. Devan,

Kulai Besar, Kulai,
Johore.

eeel?/-
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Then he obtained the deeds from CKB. He approached

the HKB but his attempt was abortive. He told the
deceased and the latter said he would sell the property
and he could call at his office. The deceased came on
the 23rd. March., After negotiatinns it was agreed by

the deceased to sell the land at £220,000/- and the

terms and the method of payment were agreed to. The

2nd. defendant was interested in buying the land.

D.(1) the wvaluer's report was therefore produced by the
deccased. 2nd. defendant told the deceased that the 10
valuer valued the property at $48,000/-. He said tﬂat
the house should not be considered because thesland would
be developed and_ it would be demolished. The deceased
said what was 2nd. defendant prepared to offer. He

said 3220,000/-. That was agreed. The deceased asked
the 2nd. defendant to prepare the necessary documents

to give effect to the arrangement. The 2nd. defendant
was to pay #110,000/- to HEB and §103%,000/- to CKB.

This was later embodied in P.30. ée and the 2nd. defen-
dant came back on the 30th.of March to the hoﬁsé and 20
the 2nd. defendant showed to the plaintiff the transfer
and other related documents. The plaintiff went through
them. Then the plaintiff asked the deceased to go out-
side. Later they came back and the dececased said the
plaintiff wanted the option to repurchase and that the
Medidata was pickiqg up businessband within a year the
property could be repurchased. As a result the 2nd.

defendant dictated the manuscript P.31l to Sivanandan

...18/-
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D.W.4. What 2nd. defendant dictated was in the hearing In the High

L . Court
of everyone also. The plaintiff then signed P.30 and "—-—'g"“"
NO. 3 -
31, ©She had also signed the confirmation P.56. He Judgment of
did not act for plaintiff or the deceased in respect of Razak J7
(Liability)

P.27. This was merely to assist the deceascd to obtain 17th July

a bigger nmortgage. The 892,000/- due to CKB was paid 1982 (Cont'd)
by the 2nd. defendant and he paid $121,890.80 to HKB

on 27.4.74. He s2id later however it was he and not

the 2nd. defendant who paid the $92,000/- to CKB. He
also paid ,the 4$121,000/~ to HKB. But both were on the
direction of 2nd. defendant. e deniced pressing P.W.(2)
for the payment of the judgement obtained against
P.W.(2) by the 2nd. defendant. He also denied that he
did not press P.W.(2) to clear his overdrafts.

The 2nd. defendant reaffirmed what the lst.
defendant said. He denied all the allegations made by
the plaintiff which incriminated him. He also repeated
in essential terms as in the averment as to the circum-
stances in which the land became his and later was
transferred to the 3rd. defendant. He said he imposed
a caveat on the land on the 2nd. of April 1975 but at
no time did the plaintiff seek to remove it till the
time the land was recistered in his name. He said the
caveat was to protect his interest because the certi-
ficate of title was returned {p the bank. He added
that the B121,000/- paid by the lst. defendant to HKB

and the $92,000/- was paid by the lst. defendant at

o.-lg/-
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his dircction. He borrowed from the lst. defendant
the #220,000/- arising from a2 discussion he had with
the 1st. deferndant what to do with the property. The
latter had told him to transfer it to the 3rd. defen-
dant. He had the money to pay, but he had decided
ngainst developing it himself., It was his own decision.
It was cumbersome .to develop the land. The Session's
Court action was taken to ask the plaintiff vacate the
land after notice was sent to her nnd not complied with.
The letters written by him to CKB for the title deeds
was not done as acting as solicitors for the plaintiff
but because the deceased said there was a buyef for
the land. He filed a writ against P.W.(2) in Singapore
for $149,000/-. P.W.(2) gave him the cheque for that
amount which bounced, P.W.(2) told him to issue a writ
against him so that with the judgement he could obtain
money from the Moscow Bank. P.W.(2) told him if he was
made a bankrupt, the Moscow Bank would assist him in
granting the additional facilities. He did not however
proceed with the judgement. He asked the deceased
about the $140,000/- which the Chung Khiaw Bank had
asked him to pay in order to disch&fge the charges, but
the deceagsed just smiled. The latter said he needed the
money.

The 2rd. defendant testified that in July 1975
the lst. defendent apprcached him to assist him to act
as his trustee or nominee in respect of thé land he was

buying in Johore. He agreed. The lst. defendant told

.2.20/=
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hin it was for sub-division and dcvelopment. The In the High.
latter already kncw that he was a Malaysian citizen. Court
, g . No. 35
He did not make further cnquiries after so agreeing Judgment of
because he knew the lst. defendant well and trusted Razak J.(Liability)
17th July

hiz. "He had no beneficial interest in the property. 1982 (Cont'd)
He never saw the prcperty. He did not consider the
lst. defendant's request abnormel. He was told that
the tenants refused to leave. He agreed to commence
proceedings against them becausc it had to be in his
name. He signed the memorandum of retainer for
Suppiah & Singh. He attended the court hearing in
Ruala Lumpur in connection with this suit where he
saw the plaintiff. He did not attend the court
proceedings at Johor Bohru in the eviction. He was
never asked to attend. He said the record was in-
correct which said he was in court on the 12th. May,
1976. Majid, Counsel for the plaintiff had confirmed
this to him, and his Counsel. He was in Singapore

on that day but he did not know what he did. He
thecked with his Secretary's diary and confirmed that
ne was in Singapore. H¢ was informed of the outcome
of the proceedings in January 1977. He was a partner
of Rodyk and Davidson in latc 1976. There was at
that time a sezious partnership dispute in the firm
of which Coomarasazny P.W.(4) and S.K. Tan were

on one side and apparently he and the others, the
otherside. He had a8 luncheon mesting with his group

at his housc on the 15th. Janunry, 1977. He was told
eeel2l/~
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by a partner one Selvadurai that a senior partner,
Coomarasamy P.W.(4) had accused him of being involved
in some scandalous land transaction in Johore Bahru.
He was shocked. S.K. Tan and F.W.(4) did not see hinm
personally about this. He denied it since he was the
registered owner of the land in Johor Bahru and there
wasAnothing scandalous. He said P.W.(4) had used the
allegation to expel him from the partnership. To cut
the long story short, the little storm erupted over the

I imegine Miss Murugesu
admission of/a beautiful lady/who was P.W.(4)'s assis-
tant, The 3rd. defendant had for reason best known to
him strenously objected to her admission. It would
appear from the bundle that Rodyk & Davidson broke up
after sometime. It would imagine that love and
Jealousy had its 1ittle story to tell in bringing it
to a close. He went and made enquiries from the lst.
and 2nd. defendants about the land. They told him the
history of land and recounted the transaction. That
wasg the first time he came to know. Two letters P.49
and D.6 were brought back by him after seeing the 1lst.
and 2nd. defendants and he gave them to his partners.
There was subsequently an enquiry held of him by the
firmm and by the law society. He made a referenc; to
the law society on the advice of his firm but before
he could do that S.K. Tan and Coomarasamy had filed
thei: complaink, contrary to agreement, first.
Potts one’ of the senior partners name was blatted out
by,S.K. Tan and Coomarasany. Potte was supposed
to be in the complaint. (The compiéinﬁ éo the Law

cee22/-
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Society, the defendants reference to it, and the reply In the High

Court
to the complaint were admittad (D 294, D 29B, D 29C).
No.
He said that he had ncver at any time stated or Judgzint of
asserted that he was a bonafide purchaser of the land Xazak dJ.
(Lisbility)
for value. It is a defence available to the owner ot 17th July

]
the property whose title is to be defeated. lle did 1982 (Cont'd)

not see any of the documents that had been filed in
court by Suppiah & Singh except the memorandun of
retainer which he signed. He told the partners of

his firm he was a trustee or nominee orally. He was
asked by Potts one of the partncrs of his firm to

make a representation to the Law Society Singapore
regarding the episode hut he did not sct out in it

or the reply to the complaint the fact that he was a
trustee or noninee, because it would fall into the hands
of P.W.(4) and S.K.Tan thce complainant. [e presented
the counterclain to the plaintiff clain as trustec for
the 1lst. defendant.

Having set out the facts let us first deal
wvith the question whether there was a contract between
the plaintiff and the 2nd. defendant. In the memorandun
P.30 and the manuscript P.31, the 2nd. defendant had
undertaken not to sell the land within a year and to
return it within é year of the rcpayment of the sums
specified therein. There was consideration for that
undertaking because it was on it being given only was
the plaintiff prepared to sign the menorandum and the

undated transfer. The undertaking hod thereby become

...23/-
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a promise. The defendant contended that the 1 year not

to sell should date from the date of the execution of

P.30, whereas the plaintiff says it should date from

the time the defendant paid all the money as stated in

it. The repayment can date from the 30th. provided

payment had been made on that date. The defendant said

the transaction was a sale withAa right of re-purchase

but even in a jual janji transaction (See Appendix)

which is alike, the payment must be simultaneous with

the transfer, when the repayment shall begin, as only 10
to be expected from the date of the payment. In my judg-
ment, there can be only one construction to the manuscript,
that is that given by the plaintiff otherwise it would

mean that the defendant could forfeit the land before they
had paid for it. That would be the height of ludicrousness.
The defendant had not cited a single authority to support
his proposition. The payment had thus not been paid within
a year because the payment was made on the 5th. July, 1975
and the land was registered to the defendant's name on the
22nd. of July 1975, barely 17 days later. The plaintiff also 20
urged and I find there was a breach because the payment

was not done in accordance with P.30 since the 2nd.
defendant never paid the $110,000/- to the 1lst. defen-

dant or the $103,000/- to CKB. The lst. defendant paid

the 3120,000/- himself to HKB clearly because he had
guaranteed P.W.(2) overdraft. (Page 171). The 2nd. defen-
dant conceded the payments under P.30 should be made on

the outside within 1 week. He had not done so because
allegedly he or the lst. defendant discovered that the
payment due to the HKB was $110,000/- but $120,000/-. 20
But if as he admitted the discovery was a week after the
event the relevance of the discovery could hardly be con-
ceived especialiy since both the defendants said they could
have before the 30th. itself or a week after enquired

eoo2l/-
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from the HXB the amount outstanding against P.W.(2). gn tze High
our
Besides, it is rather strange to hear that they " 35
O.
would accept the deceased word for what was due from Judgment of
5 Razak J ®©
: . . Aft it the 1st. L
P.W.(2) to the lst. defendant fterall was s (Liability)

defendant's guarantee and it was his guarantee and not 17th July
1982 (Cont'd)
the deceased that was at stake. What would the
deceased know what was the state of the account between
the 1lst. defendant and the Bank? The Bank would not
normally divulge the state of their client's account
to others. The only other person who would know would,
of course, be P.W.(2). Are the defendants therefore
saying thet instead of the lst. defendant picking up
the phone and ringing up the HEB on the very afternoon
of the 30th. March to enquire and getting the answer,
no doubt then and there, he would get it through the
deceased, who got it through P.W.(2) who the Defendant
was loudly telling the Court, by the manner in which
F.W.(2) was evading payment, was not to be trusted?
P for me
That is too tall a story/to accept. Besides I cannot
seriously im%gine that anuone who is keenly anxious to
discharge their banks liability, particularly seeing
what sort of person P.W.(2) was, would rely on others
information rather than checking on it himself. Where
would they be if it wes found later that the amount
was wrong; they will have problem going against the
deceased because he was not a party to the agreement.
2nd. or 1lst.
In my view, if the/defendant said they did not enquire

it was simply because there was no point in finding

«ee25/-
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out what they already knew, and they were plainly
lying when they said they relied on the deceased for
the information. If they knew, then how could the
deceased have agreed to vary the agreement. To say
therefore the lst. defendant had allegedly discovered
the variation only after signing of P.30 was hardly
to be believed.

In any event what business had the 2nd.
defendant not to pay the lst. defendant the #110,000/-
and the CKB the 103,000/~ despite what happened after-
wards? His contract was with the plaintiff not with
the 1st. defendant or P.W.(2), especially since the
1st. defendant seid he had no quarrel with P.W.(2) that
he went up to $120,000/- (Page 128). If P.W.(2) had
exceeded the $110,000/- that was strictly a matter
between P.W.(2) and the lst. defendant, but there was
no reason for the 2nd. defendant not to pay the 1lst.
defendant. Indeed one does not see how the 1lst. defen-
dant must imminently be concerned to pay HKB at all
since there was no evidence that HKB was pressing
P.W.(2) or the lst. defendant to pay. Not a single
letter from the Bank was produced for instance to show
the Bapk's extreme anxiety on the matter. To say
therefore that after the supposed discovery the decea-
sed had agreed with the lst. defendant to vary the
agreement and fundamentally alter his position to deny
himself the benefit of P.30, is hardly believable

...26/-
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because on the defendant's own evidence there was no In the High
Court

No. 35
expressively or impliedly agreed to do so. The 2nd. Judé;ent of

cause for the deceased or the plaintiff to have

, . Razak Je.
defendant nevertheless disregarding P.30 sued P.W.(2) .
garding F. (Liability)
for $110,000/- in Singapore clearly in breach of it. 17th July

Cont'd
The 1st. defendant said 2nd. defendant sued P.W.(2) 1982 (Con )

"in order to help him because that would enasble P.W.(2)

to get the necessary loan from his bank. But this is
absurdly suggesting that Moscow Bank, without any
security from P.W.(2) would help him merely because he
was in trouble. Why would 2 Bank want to do that for?
He said the judgement for the ¥$149,000/- was to be paid
to the plaintiff (P.171) but that would mean that he
would be glvirg a gift to her, and he admitted this,
since they said that wculd not alter the menmo-
randum, because even if the mcney was paid to the
defendant, she would not be able to get her land

back. why weculd P.W.(2) then being impecunious him-
self would wish to te so magnanimous.

It would be necessary to consider the question
of privity. It is clear from what has been stated, that
the 2nd. defendant would be liable un%er the contract to
the plaintiff. It is also clear that there is no privity
of contract between the plaintiff and the 3rd. defendant.
But was there a privity between the plaintiff and the *
lst. defendant? In ny view the answer is in the affirma-
tive if a relationship of agent and principle existed

between the lst. and 2nd. defendants. Whether there was

.e 27/~
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such a relationship could be inferred from the circum-
stances and the parties conduct. If it could be
inferred that the lst. defendant was the undisclosed
principle and the 2nd.defendant was his agent, then
the latter may personally be held liable or alterna-
tively, the former, as principal may be held liable,
for the act of the letter as agent within the scope
of his (2nd. defendant) expressed or implied authority.
(Cheshire & Fifoot 6th. Edition Page 415). and the
lst. defendant as principal would be estopped from
saying that the 2nd. defendant was not his nominee
or agent. As Lord Cranworth in Pole v. Leask said

(1863 33 L.J. (Ch) 155) "No one can becone
the agent of another except by the will of that
person. His will may be nanifested in writing, or
orally or simply by placing another in a situation
in which according to the ordinary rules of law or
perhaps it would be mere correct td say, according
to the ordinary usages of manking the other is
understood to represent and act for the person who
has so placed him. This propositicn is not at
variance, with the doctrine that where one has so
acted as from his conduct to lead another to believe
that he has appointed someone to act as his agent
and knows that that other person is about to act
cn that behalf, then, unless he interposes, he will
in general be estopped from disputing the agency,

though in fact no agency really existed. (See also

...28/=
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Cheshire & Fifoot at Page 402 -~ Agency by Estoppel). In the High

Let's therefore examine the evidence. Sourt
No.. '
Under P.30 the 2nd. defendant was to pay .110,000/- Judggznt of
to the HKB and $103,000/- to CKB. These sums, by Razak J.
(Liability)
the defendant's own admission, were never paid by 17th July

'
the 2nd. defendant, but by the lst. defendant accord- 1982 (Cont'd)

ing to him at his direction (2nd. defendant)

because the land was boupght by the lst. defendant.
This fact was confirmed by the 2nd. defendant. We
also knew that the 3rd. defendant was the nominee of
the lst. defendant, when the land was transferred to
hin. This fact was also admitted. In ny view the
2rd., defendant was also the nominee and therefore
agent of the lst. defendant when P.30 and the trans-
fer were transacted, as can be gathered from the
circumstances. The 2nd. defendant said after he
bought the land he saw the lst. defendant and had
discussion with him and asked hin what he should do
with it. The 1lst. defendant teld him to transfer it
to the 3rd. defendant. He did not say it in so mamy
words, but what he meant was he wanted the lst,
defendant to buy it and if the latter decided not to,
then he would, he said, have to carry it himself.

He had however the money to pay for the property

but decided against developing it himself, because
it was cumnbersome. He had however borrowed from the

1st. defendant to pay for the land in the first place,

...29/-
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in order to develop it, since the land had development
potential, and nake a profit. But he had nevertheless
not looked into the cost of developing it or considered
a acheme for development (Page 212), nor had he ever
inspected the land. Why then would a person who had
money to pay unnecessarily borrow in the first place?
He night have to incur interest on the loan. In fact
he said he could have, if he wanted, paid the
220,000/~ on the 30th. F.201). And then why would

a person suddenly decides to sell a land barely 3 weeks
after he had supposedly bought it for the same price
without making even one cent profit although’he had
clearly bought it he says to make a profit. Further,
it is almost impossible to imagine that a lawyer was
going to spend $220,000/- buying a piece of land with-
out even inspecting it, let alone if he was going to
develop it. And who was golng tc spend that money
without making even a rough estimate of the costs.
Otherwise how did he arrive a2t the profit? If there
was no costs, then there was no profit and there was
clearly no point of buying in the first place. If

he bought and sold it to the lst. defendant because

he did pot want to develop it then why buy at all?
These answers lead one to only one cogélusion i.e.
that the 2nd. defendant never bought the land in the
first place but had don; so on behalf of the lst.
defendantand for reasons I shall deal later when

«ee30/=
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I deal with fraud, to keep the identity of the lst. In the High

. . . Court
de¢fendant undisclosed. As one can see also from
No. 35
the evidence and the pleading the defendant's story  Judgment of
all along was that the 2nd. defendant bought the land Ra?ak.Jf
. - (Liability)

and paid the 3220,000/- himself (Pg.123). The 1lst. 17th July
defendant paid the $121,000/- to HKB also himself. 1982 (Cont'd)
ind the 3rd. defendant said he bought the land from
the 2nd. defendant. In fact at the Sessions Court

on the eviction summons, the 2nd. defendant as

Counsel also said the 3rd. defendant bought the land
fron him. But later the 3rd. defendant changed his
story and amended his pleading where he said instead
he was zt all relevant times the nominee of the 1lst,
defendant as far as the lond was concerned. The lst.
defendoant asked hin to keep the land for him (lst.
defendant). Consequently, the 2nd. defendant had also
to change his story to say that he did not sell to the
3rd. defendant but to the lst. defendant. Rut if the
property was not bought by the 3rd. defendant from the
2rd. defendant and the former did not pay for it and
was transferred to 3rd. defendant not directly from
the 1lst. but through the 2nd., then it sinmply neans
that the 2nd. defendant had bought the property on

the lst. defendant's behalf as his nominee in the
first place. Otherwise there was absolutely no reason
why the 2nd. and 3rd. defcndants should be lying and
the sole purpose of that lying was clearly to hide the
lst. defendant. But since the 2nd. defendant had all

... 31/-
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along put up the story that he and not the lst. defen-
dant bought the property in the first place from the
plaintiff, he now finds it awkward after the 3rd.
defendant's about turn to change his story so he had

to say that he bought and sold it to the lst., but since

it had already been said by the 1lst. defendant that he
paid the CKB and the HKB, the 2nd. defendant had to say
now he borrowed initially from the lst. defendant and

thé latter paid at his direction. I think this must be

the necessary conclusion because if in fact the land 10
had subsequently been sold to the lst. defendant, it is
strikingly odd that it had not been pleaded in the first
place, nor the fact that the lst. defendant had paid the
HKB and the CKB at the 2nd. defendant's direction. A
little logic is enough to disprove the lst. defendant's
claim. If he said he was liable to HKB on his guarantee
then he would be paying the Bank whether the 2nd. defendant
directs him or not. In the circumstances, the plaintiff is
entitled to hold the lst. or the 2nd.. defendant liable.

In any event since P. 30 was entered into between 20
the plaintiff and the 2nd. defendant, the latter

could clearly be liable on the contract. The question

of amendment might arise. But it has been stated

that often the change of front has been anticipated

and a postponement is not insisted on. In such

cases it often happens that nothing is said about

amendment and the case continues as though the issues
which are being fought had been duly raised in.the
pleadings. (Supreme Court Practice 1973 Vol.(1)

Para 20/5 - 8/16). I do not think in this case there 30
can be little doubt that the lst. defendant knew that

«ee32/~
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2nd. defendant was his noninee as has been discussed, In the High

. Court
and therefore he would have anticipated that this
No. 35
point would be raised by Counsel if and when he was Judgment of
able, after the cross examination, to extract it Razak.Jf §
(Liability)
from the defendants answers. The question of amend- 17th July

. 1982 (Cont'd)
ment would therefore have been quite redundant if not 982 (

superflusus. I shall deal with the gquantum of
damages when I deal with the question of fraud.

It is time to deal rnext with the question of
undue influence. A contract is said to be induced by
undue influence where the relation between the
parties is such that one of the parties is in a
position to dominate the will of the other and to use
that position to obtain an unfair advantage over the
other (S.16(1) Contract Act). One is deemed to be
in a position to dominate the will of another where
re holds a real or apparent authority over the other
or, where he stands in a fiduciary relation to the
‘other. The relatiomship of solicitor and client is
regarded in equity, as a fiduciary relationship and
the rule of equity that a transaction inter vivos is
presunied to have been procured by undue influence
until the contrary is shown épplies to transactions
between a solicitor and his client and accordingly
the question in each case is not merely whether the
client understand but rather how his intention was
procured. (Halsbury's 3rd. Ed. Para 118). Section
16(1) 34 of the Contract act says that where a person

in a position to dominate the will of another, enters

.33/~
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into a contract with him and the transaction appears

on the face of it or on the evidence adduced to be un-

conscionable the burden of proving that the contract

was not induced by undue influence shall lie upon the

person in a position to dominate the will of the other.

Was there unduc influence exercised on the plaintiff?

This question has two aspects to is. Firstly, whether

the defendant was retained by the plaintiff at the
relevant time as his solicitors, in which case undue
influence would be presumed fron their relationship.
The other is where there is no such relationship dut
nevertheless undue influence is presumed.

It is settled law that the authority of a
solicitor to act is constituted by his retainer bdbut
the court may imply the existence of a retainer frorm
the acts of the parties in the particular case
(Halsbury's Laws of England 3rd. Ed. Page 61). The
retainer is necessarily confined to transacting
business which the retainer sxtends or impliedly
extends. Contrary to the defendant's contention,
whether a solicitor is paid fees or not is thus not
essentially the test of a retainer because obviously
a lawyer who acquires from his client may not want
to charge fees because an unholy,deal may more than
compensate for the fees. Was the defendant there-
fore the plaintiff's solicitors at the material time?
Cn the.12th. March, 1974 the defendant wrote to CKB
in F.27. (Full text given earlier), and the reply

is in P.28 which reads as follows:

ce 38/~
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CHUNG KHIAW BANK

Suppiah & Singh
Advocates & Solicitors
2-D Jalan ih Fook
Johore Bahru.

(134)F 1C/74 SU 12-3-74

P.28 In the High

Court

B Qe
AR REGISTERED §udg?nsent of
(Liability)
~17th July
1982 (Cont'd)

14/3/74

Subject: Mr. K.V. Devan - C/i 146 - Legal Charge
on C.T. 13817 Lot 6025 Mukim of Senai-

Dear Sirs

- an o e e o e g

¥With reference to your letter of 12th March 1974, we

are to advise that the balance of subject account with

us as at 8.3%.74 was $10%,658.44 (Dr.) with interest @

11.5% per annun. The above title deed and duplicate

charges are enclosed for your preparing of discharge of

charge.

Please acknowledge receipt of this letter and the

anclosures.

Yours faithfully

For CHUNG XHIAW
KULAI BRLNCH

Sgd.
Officer-in-Charge

Encl.

k17.
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I think the letter P.27 speaks for itself that the
defendant in saying that "We act for Madam Tara,
our client wishes to pay off the charge" and "Cn
our usual understanding'"that the defendants were in
lucid terms acting for the plaintiff when F.27 was
written. But if the letter says the defendants were
acting for the plaintiff for the purpose of getting
an increased loan, then it nust follow they were also
acting for the plaintiff when the land was transferred
to them for the purpose of getting a loan. In both
the situation it was for the purpose of getting a
loan to discharge P.W.(2)'s debt to the AKB. This
was all more so, since in the latter case, the
defendants were transferring thc land to them and
they had not advised the plaintiff to engage another
Counsel to act for them ard they were told by the
deceased to prepare the necessary docunents to give
effect to their arrangerment to transfer the land.
The defendant said they were merely acting as solici-
tors to assist the plaintiff when they wrote P.27 and
were solicitors assisting the plaintiff when they
received the reply P.28, but were nevertheless not the
plaintiff's solicitors, as if stating that as solici-
tors, they were not supposed to assist. But what are
selicitors for then, supposedly getting fees for not
assisting? I wonder. I think this deplorable dis-
play at quibbling to say the least, is enough to
show whether the defendants were acting for the

plaintiff at the material time. But once a person

.e.36/=
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is expressly or impliedly retained as a solicitor,
which the defendents by the circumstances clearly
were, then, it follows it cannot alter their position
as solicitors that they assist or does not assist the
client, although it cannot be seen how when acting as
such, a solicitor can escape from assisting one's.
client, in some forn or another. But once a person
acts as a solicitor then the presumption of undue
influence arises, and unless they can rebut it the

property they acquired from their client cannot be

In the High
Court

No. 35
Judgment of
Razak J.
(Liability)
17th July
1982 (Cont'd)

allowed to remain in their hands. Acting as a solicitor

intrinsically creates a fiduciary relationship between
a solicitor and his client which the solicitor cannot
take advantage of sincc it irmposes an obligation on
its part to ,act with strict-fairness and openess
towards them. (Halsbury's FPara 131). But a person
need not be havipg fiduciary relationship with another
for undue influence to arise if the relation between
the parties are such that one of the parties is in a
position tc dominate the will of the other (S.16(2)
Contract act). I shall deal with the question of

whether Yeow & Chin were at relevant times acting

for the plaintiff when I deal with the question of fraud.

The evidence led showed that the plaintiff had

been asked to sign P.30, 31 in circumstances, if not
in terms clearly unfavoureble to her when between her,
a lay person and the defendants, very senior lawyers

and State Dato', position of respect and dignity in
.37/~

419.



In the High

Court

No. 35
Judgment of
Razak Je
(Liability)
17th July
1982 (Cont'd)

- 37 -
the State, they were clearly in a position to doninate
her will to their advantage. The defendants rust be
well aware of the fact that in the position thus
held by them they were in fact holding out to the
plaintiff, that they were rien of trust and confidence
and of the utmost honesty and integrity and therefore
she would have tended to accept without much ado what
they represented to her. .nd bearing in mind, that
P.30 and 31 were construed by the defendants in a
manner clearly favourable to them and unfavourable to
her, that in the circumstances, they should have
refused to proceed without her getting the benefdit
of independant advice. .nd yet she had not been so
advised when in a position held by then there was a
conflict between their interest (as they alleged) as
buyer, and their interest as solicitor. Thus, the
nemorandum did not state when the cogsideration was
to be paid and yet they did not explain to her, they
(the defendants) as they alleged, could pay anytine
they liked. It secmed to me that any selicitor would
have insisted on a date of payment to be inserted
especially since despite their idea of a reasonable
period of payment to be one week at the outside, the
tern had never been complied with.

The defendant had sought to nullify the effect
of their dominance on the ®laintiff by suggesting
that the manuscript P.31 was inspr;ed in the- memo-

*

randum at the plaintiff's own request. But if she had

00038/-
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said so clearly it was only because she said, the memo-
randur the defendants had prerared did not satisfy

her that it was a security, and she had therefore
expressed her dissatisfaction of it. But the precise
terms of that security was certainly not her own
naking, since it was dictated word for word by the
2nd. defendant himself to his friend, D.W.5. If the
defendants are going to construe that manuscript at
this instant in a manner other than that of security
which would safely protect her interest, she certainly
cannot be blamed for it now especially since the manu-
script was never explained tc her. The terms of P.30,
the 2nd. defendant says was supposed to have been
fundamentally varied by the deceased because of what
the defendgnt termed s the "subsequent events" that
took place., But the agreement P.30 was entered into
with the plaintiff and yet she herself was never
informed of this supposed variation dy the defendant
although it clearly had grectly prejudiced her. One
would have thought that if they were acting in the
begt interest of the plaintiff that the defendants
would have had the variation reduced into writing

88 a suprlementary agreement, as any lawyer, would,

I imagine have done. It was said by them that the
husband was entitled to vary the agreerment rade by

the wife orally, depending ®n the circumstances but
there was no 2uthority cited or the circumstances

given for such justificrtion and yet the defendants
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said it was not prudent to have the varied agreement
reduced into writing. They said that despite the
manuscript P.31, P.30 was supposed to be an out and
out transfer and P.31 was not a ciog on their dealing
with the land (Page 200). In view of this see~ingly
very conflicting interpretations, I thought, it was
only fair that the terms and implications were
fully explained to her but were not. If explained
in all probability the defendants would not have
agreed to enter into thc transaction in the first 10
place. May be that was the reason why it was noct done,
at all., A4gain under the terms of P.30 according to
the defendant, the plaintiff had to vacate the land
even before they (the defendants) had paid the full
consideration of 3220,000/-. EZven if that was correct,
it nust have been at least explained to her and she
must be given the opportunity tc say whether she still
wished to proceed with the transfer. I do not think
there can be any doubt that the terms do appear to be
manifestly hasrsh and unconsionable to szy the least, 20
which would only justify asking her to engage Counsel,
to vouch the reasonableness of the terms she had to
sign. It is not, of course in every Case that indepen-
dant advice is necessary, provided that it is shown
that the transaction was manifestly fair to the client.
(Vaughan William in Wright v Carter). But I have no
doubt that from the evidence, that the transaction P.30
in the way it was construed by the defendant was highly

unfair to the plaintiff. It was submitted by the

.40/~

L22,



- 40 -

defendant that no action could lie against then .In the High
Court

No. 35
Hj. abd. Rahman versus Mohd. Hassan (1970 4C Pt. 209).jydgment of

because the security was not in proper fornm citing

But if the defendant knew that the manuscript was of Razak Jf
(Liability)
no effect and unenforceable it was for them to have 17¢th July
the security done in proper forn. If they convenient-ﬂ982 (Cont'd)
1y kept silent and nevertheless allowed the title to
pass, they should not be estopped from being found to
have cormitted fraud. Thet would not be Zquity itself.
Their fraudulent act would only justify a court of
equity to enforce the tems as a comtractual "libility.
As earlier stated, the burden of proving
that the contract was not induced by undue influence
was on the person im a position to dominate the will
of the other that is the 1lst. and 2nd. defendants.
It is clear fron what has been said they had not dis-~
charged that burden. Indeed what they said was an
admission of their failure -to discharge that burden.
Under Section 20 of the Contract uct, any
consent toe a contract entered into under undue
influence\is voidable at the option of the party whose
consent was so caused but plaintiff must return what-
ever benefit he has received from the defendamt under
the contract. It has been urged thet the contract
being voidable, it is for the plaintiff to set ait aside
by repudiating the contract, failing which she must be

deerred to have affirmed it, and at no time has the

plaintiff given notice to the defendant to do so.
ce 41/~
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But the rules seems clear that she need not do so since
the writ itself is sufficient act of repudiztion.
(Halsbury Para 1600).

Let us proceed with the claim for the
breach of trust. a person acting &s solicitor is not
neccessarily a trustee in relation to his clients bdbut
special circurstances, as where rmoney is paid by the
client to his solicitor for a particular purpose may
constitute the solicitor as trustee of that money in
relation to the client. (Halsbury Vol.36 Para &5).
It seems clear where the lst. and 2nd. defeniants as
solicitors had been entrusted by the plaintiff with
the holding of the document of transfer as a security,
they were by virtue of the above principle constructive
trustees of that property ond if they had used it to
transfer it to the one with the concurrence or condona-
tion of the other, then both of therm must necessarily
have comritted a breach of trust. In every case where
the person in whom real or personal property is vested
at law has not the whole equitable interest therein,
he is trusted pro tante of that property for the
persons having such equitnble interest (Underhill on
Trusts 1llth. Ed. P.210). It is clear therefore that
by virtue of the above principle that where the 1lst.
and 2nd. defendants as solicitors had been entrusted
by the plaintiff with the holding of the docurent of
transfer as a security, or until such time as there

had been proper conpliance with P.30.they were,

ce lt2/-
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since only the equitable interest was with them, a / In the High
at least Court
trustee/ of that property and if they had used it

. No. 35
instead to transfer the land to themselves, they had Judgment of
cormmitted a breach of trust. But whether in fact Razak.J:

(Liability)
the transaction is a security or not, is a natter 17th July

]
which will be discussed later in conjunction with the 1982 (Cont'd)

allegation of fraud. The 3rd. defendant however, not
being ina fiduciary relationship with the plaintiff
could not be guilty of undue influence.

Let us lastly deal with the question of
fraud. But first, it 1s essential to know what fraud
means. The fraud which is being clleged arises from
the transfer of the land from the plaintiff as the
registered proprietor to the 2nd. defendant and sub-
sequently fromn the 2nd. defendant to the 3rd. defen-
dant. The plaintiff is asking the Court to declare,
anong other things that the transfers to the defendant
were fraudulent and null aod void. It inevitably
therefore brings into play the operation of S5.340 of
the National Land Code because in order to claim
danages which is one of the remedies sought, it is
only implicit thot she must first be able to set
aside the land in the hands of the defendant if it had
not been transferred to 3rd. parties. I say this
because a contrary view would only mean that the
plaintiff can absurdly obtain damages although she
would not be able to recover the land in the first

place., As far as the 3rd. defendant was concerned
.o 43/~
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it must be shown that he was at the material tine a
bona fide purchaser for value fror the 2nd. defendent.
For ease of reference Section 340 of the National Land

Code is reproduced. It states:-

Registra- 340, (1) The title or interest of any
tion to ¢

confer in- person or body for the time being registered
defeasi-

ble title as proprietor of 2ny land, or in whose nane
or inte-

rest, any lease, charge or easement is for the time
except
in ) being registered, shall, subject to the
certain .
circun- following provisions of this section, bte
stance.

indefeasible.

(2) The title or interest of any such
person or body shall not be indefeasible -
(a) 1in any case of fraud or r~is-
representation to which the
person or body, or any agent of
the person or bcdy, was a party
or privy;

(3) Where the title or interest of any
person or body is defeasible by reason of any
of the circurstances specified in sub-
section (2) -

(a) it shall be liable to be set
aside in the hands of any person
or body to whom it may.sub-

sequently be transferred; and

oo B/
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(b) any interest subsequently granted In the High

Court
thereout shall be liable to be set
No. 35
aside in the hands of any person Judgment of
or body in whom it is for the time Razak.J:
(Liability)
being vested: 17th July

Cont'd)
Provided that nothing in this sub- 1982 (

section shall affect any title or interest
acquired by any purchaser in good faith and
for valuable consideration, or by any persocn
or body claiming through or under such a

purchaser. "

It is clear therefore that fraud is one of the instances
when a title can bYe set aside or defeated. But as one
can see sub-section (2)(a) talks of fraud or misrepresen-
tation. In other words one or the other ingredient need
only be proved to defeat a title. Judicial thoughts seen
to be of the same view. (David Wong & Tanier and Land
dealings in the Malay State, 1073 and Judith Siongbing).
There must be actual fraud which is dishonesty of some
sort not constructive or equitable fraud (Lord Lindley

in Aassets Co. Ltd. v Mere Roichi 1905 i#.C. P.176) or

some moral turpitude (Griffith C.J. in Butler v Fair-clough
1917ZC.L.R. 5.79). His Lordship had not incident-

ly in that case propounded what dishonesty meant. There
is no known definition of dishonesty in civil liability.
In criminal law to act dishonestly is to do anything with

the intention of causing wrongful gain to one person or
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wrongful loss to another (S.24 Fenal Code). Since the
standard of proof of a criminal act is higher, it can
safely be said that proof of the former would safely
satisfy proof of the other. Chambers dictionary says
"dishonest" means wanting integrity; disposed to cheat,

insincere, unchaste., Section 17 of the Contract ict says:

"17. "Fraud" includes any of the following
acts comritted by a party to a contract, or
with his connivance, or by his agent, with
intent to decceive another party thereto or 10
his agent, or to induce hir to erter intgq
the contract:
(a) the suggestion, as to a fact, of
that which is not true by one who
does not believe it to be true;
(b) the active concealment of a fact
by one having knowledge of
belief of the fact;
(¢) a promise made without any inten-
tion of performing it; 20
(d) any other act fitted to deceive;
and
(e) any such act or omission as the
law specially declares to be
fraudule®;.

<o U6/~
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Explanation - Mere silence as to facts likely
to affect the willingness of a person to enter
into a contract is not fraud, unless the
circumstances of the case are such that,
regard being had to them, it is the duty of
the person keeping silence to speak, or un-

less his silence is, equivalent to speech,"

It would follow therefore that in committing
any of the acts or omission in para (a - e) above of
fraud an act of dishonesty defined earlier would
clearly because of its wider ambit also have been
comnitted although the reverse may not necessarily
be true. <C{ne would note that S5.340 only refers to
nisrepresentation; it does not say whether it is
innocent or fraudulent misrepresentation. Snell in
Equity (2nd. Edition, Page 493) defines fraudulent mis-
representation as a false statenent of fact made know-
ingly by the representer or without belief in its truth
or recklessly without caring whether it is true or
fales, with intent that it should be acted upon and
which is in fact acted upon by the representee. Since
there need first be an innocent misrepresentation
before a fraudulent situation could arise it would
follow that once the latter is proved, the former must
necessarily be presumed. It has also been decided that

fraud .must be proved beyond reasonable doubt.
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(Saminathan v Papa 1981 MLJ Page 121). A representa-
tion is a statement of present or past fact. There-
fore a statement of intention is not a representation
of fact because it relates to the future. But 2
statement of intention also involves a representation
as to the existence of the intention which is itself
a present fact. Thus the non-fulfilment of the inten-
tion, may be some evidence strong or weak, according
to the circunstances of the individual case that the
intention never existed at all. (Halsbury's Vel.26
Para 1517). This is in effect stated in S.17(c¢) of
the Act above.

Let us look at the evidence. According to the
plaintiff she learnt before the 30th. of March 1974 that
F.W.(2) her brother-in-law was indebted to the HKB. She
also learnt that the lst. dcfendant had to pay the HKB
4110,000/-; that the 2nd. defendant had to pay the
1st. deferdant the sum of »110,000/-. ©She also knew
before the 30th. that she was to put up the land for a
security for the two sums mentioned in P.30.

I think there can be no question from the
facts above that when she signed P.30 and the transfer
forms which were undated (not disputed), the plaintiff
was under the impression that the land was transferred
to the defendant as a security for the purpose of
gecuring P.W.(2)'s debt to HKB vis-a-vis the lst.
defendant, reinforced by the assurance given by the

defendants that although it was a transfer the security

.. l8/-
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was by way of 2 transfer; that P.W.(2) would pay back In the High

. Court
the money and she would get bhack her land, and if he
No.
could not do so, the land would be sold and the debt Judéﬁint of
paid and the balance be used to buy some property near- Razak.J:
(Liability)

by, coupled with the assurance given in P.3l that the 17th July
land would not be sold within one year and that she wouldj982 (Cont'd)
be able to recover it within a year when she paid the
8§220,000/-; that she would be able to get her land even
after the year was over.
The plaintiff had impressed me as a witness of
truth. If there were discrepansies in her evidence,
these were only to be expected, if human frailities are
what they are. ©She was in Court for the better part of
almost 5 days and subject to cross-examirations by
three senior lawysrs. 3She was not a lawyer herself.
and yet her case quite definitely had involved the use
of 2 multitude of documents and the effect which the

Court was to give effect to them. These documents

=

strictly speaking should, as/registered proprictor,
have been served on her but except for P.27 and F.67
none were served on her by the defendants, and never-
theless these documents were scught to be used against
her although nowhere was it established that she had
agreed to waive her right to be served. But it seems
to me that the way the questions were put to her as if
she had been served and what was more to answer them

as if her reaction to them would be that of a lawyer.
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I have no doubt that. the reason they did not see fit
to serve her, except in F.27 when they wanted her
title deeds and in P.67 when they wanted to evict her
out of her land, was because, considering her somewhat
explosive reaction in regard to P,30 and 31, they had
to avoid her altogether so that there could be no
stumbling block to their mischief, and not because the
deceased told them the land was his. I had also to
bear in mind that the defendants at the time when the
transfer was effected were not only lawyers but people 10
of high social standing. It was natural to expect that
generally being solicitors and Stage dignitaries, that
whatever they did others would expect they would havé
done them in the best interest of-those whom they deal
with. Under those circumstances one'‘s reaction in life
may sometime appear to be contradictory when in fact
they result from being unsuspectingly led by the
complete trust which one places in others and thus being
the victim of one's own circumstances rather than other-
wise the case. I had no cause to disbelieve her that 20
the transfer of the property to the defendant was as a
security for a loan to help F.W.(2), her brother-in-
law, nor to suspect why she would want to lie against
the defendants. I believe in the final analysis she
might have believed that the transaction on the 30th.
was because the 2nd. defendant told her that the security
was in the form of a tramsfer, only in form a sale and
made to believe so, but in substance she knew an& believed
in her heart that it was a security. The defendant

said the plaintiff wanted to sell the land because 20
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P.W.(2) was in a financial difficulty, but that could In the High
Court

No. 35
since the defendant never in the first place said that Judgment of
Razak J.
(Liability)
prepared to sell the land. Indeed on the contrary the 17th July
1982 (Cont 'd)

hardly be a compelling reason for her to sell especially

they were not prepared to assist P.W.(2) if she was not

evidence all along by the defendants (which the plaintiff
deny) va3 that it was the deceased and the plaintiff who
offered to sell. Besides, the lst. defendant said he
had no quarrel with P.W.(2) that he went up to the 1limit
of $120,000/-; he should know. If he had been pressed
by the bank, he would have hastened to produce letters
or documents to highlight the bank's anxiety. On the
other hand I cannot honestly imagine that a housewife
would sell her land and rent a house and stay out if
necessary Just to help a brother-in-law as if her
brother-in-law's life was more preciocus than her's and
her own children. It is Jjust not true to life.

Unless of course, if she was financially indebted to
P.W.(2) or the latter had an interest in the land. Or,
unless she was such a wealthy lady that she could well
afford to give away her property, at the slightest
suggestion of it. But if she was, I do not see why she
had to get a loan at all in the first place. If in

fact she had made an outright sale to the 2nd. defen-
dant, then it may be wondered why it was necessary for
the manuscript to mention that the Qefendant was not

to sell to anyone within one year suggesting that it

had not been finally sold to the defendant. And why
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In the High the manuscript itself made no mention of a sale to the
EQEEE______- defendant. The manuscript itself seeks to restrict

}
No.35 the defendant's right to sell the land which is a direct
Judgment of
Razak J. opposite to an outright sale and to absolute ownership.
(Liability) o

the t t finf t

17th July It seems to me to be rather strange that if i act the

1982 (Cont'd)  1and had been sold to the defendant outright that it
had not been so expressively and specificaly stated in
the memorandum. After all, the defendants were very
senior lawyers; with their years of experience and
skill, they certainly could not be heard to say that
they were incapable of giving effect to their true
intention and meaning. But there was no reference in
P.30 and 31 to "seiling" or "purchasing", or "vendor‘
or "purchaser" as would necessarily suggest that it was
an outright sale transaction. BRBut whatever the defen-
dants had in mind, I do not think there could be any
doubt that because of the manuscript the defendant knew
the plaintiff and the deceased intended the transaction
to be a security. The plaintiff said she had in another
previous occasion transferred her land to one H.L. Tan
and was retransferred to her, also for a loan. H.IL. Tan
was not available as a witness as he was not in the
country at the date of the trial. But I do not think
even without his evidence it would affect the credibi-
lity and merit of the plaintiff's case in any way. In
any event it cannot be denied that the respective
transfers were made by the deceased to H.L. Tan (D.17)

and one from H.L. Tan to the plaintiff - (D.16).
e..52/~
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The defendant said the sale was an outright sale which égu;:e High

had effect as a complete and final transfer (Page 199)-No 35

with an option to purchase. But then it was hardly Judgment of
Razak J.

possible for there to be an option to purchase at the (Liability)
same time as an outright sale because one is a form of 13;2 %giit'd)
security, the other is not. It simply does not make
sense; Cne must cancel the other out, because they were
in direct conflict. But the defendants, were understand-
ably, in a dilemma. They had perforce to say that P.30
was an out and out transfer otherwise, they might be
questioned why, if it was not, they had nevertheless
effected a transfer under Form 144 of the National

Land Code which is the form for an ocut and out transfer.
On the other hand, if they maintained it was not an out
and out transfer then they would be at & loss to explain
the existence of the manuscript which by their own
admission fetters, their right "as owner to sell, within
one year." (Pg.200). So the best thing they could do,
rather dismally I thought, under those awkward circum-
stances, was to attempt to mix some diabolical concoction
and said that both transactions could be created at the
same time. But quite obviously in trying to Juggle it,
the drink took toll of its own master. Because, if the
transaction was to their knowledge an outright sale and
intended it to be so, which was by their own admission

an out and out transfer, then they had, by the manu-

script P.31, fraudulently misrepresented it to the

«es53/-

435.



In the High
Court

No. 35
Judgment of
Razak J.
(Liability)
17th July
1982 (Cont'd)

- 5% -
plaintiff that it was a transfer with a right to
retransfer which was a form of security by reason
of which she agreed and was induced to sign the un-
dated transfer, an act of self-execution de grace on
their part. We remember also that at a later stage
the defendant filed a caveat after the plaintiff
sought to make a 4th. Charge on the land. Thus there
could not have been a sale, because if there was in
fact one we would have expected the defendant to have
filed their caveat in April, soon after the transfer,
to protect their interest but as we knew it, they only
did so on the 2nd. February, 1975, because that was
the first time they came to know about the 4th. Charge
(Page 209), and clearly they caveated it to prevent the
plaintiff from creating further charges. They said that
they did so inarder to protect their interest, because
by that time they had returned the title deeds to the
Bank, but it does not seem to me to make any difference
even if the title deeds were with them, because unleés
they caveat it, no one would be prevented from dealing
with the land. In any case, what interest were they
going to protect? All along, they have not said one word
about the plaintiff committing any fraud, or acting in
an improper manner. In fact, it was Just the other way
round. What were they afraid of? To me there is no
other explanation for their conduct except that the
caveat was imposed because the plaintiff's 4th. Charge

was in the way of their plan to make the deceased reduce
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the overdraft, which they felt must be stopped if they In the High

were to succeed, in their adventure. How could the Court

) No. 35
defendant say that in P.30 there was a sale and transferJudsment of
when he contradicted himself in his own sworn testimony Razak J.

- s (Liability)
(See P.99) in support of his application for a 17th July

caveat that in P.30 the plaintiff had agreed she "would"1982 (Cont'd)
transfer the land to him. That suggests there was no
transfer and no sale yet.

I think the most atrocious act of fraud on the
part of the defendants, if they had ever intended the
manuscript to have any effect at all, was in not disclos-
ing to the plaintiff, which I think any person, let
alone a lawyer in his right frame of mind would have
done, as they had made it known before this Court, that
the date of the one year when the repayment should take
effect was not from the date the %220,000/- was paid by
the defendant but from the 30th. March itself, which
clearly had the effect of defeating the very purpose for
which the transfer was made in the first place which was
essentially to use the money from the deal to overcome
P.W.(2)'s financial problem with the Bank. If the money
cannot be had despite the fact that the land had been
transferred to the defendant since the plaintiff has to
repay even before she got her money, then there was no
point in the transfer to be made in the first place.

The effect was clearly thus that the defeniant got the
land, paid it in anyway they liked, the plaintiff was

left without a2 roof on her head, P.W.(2) was, still in
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the status quo position of not having his debt cleared,
leaving the defendant in the reversed position of being
solely the beneficiary of the whole episode. That must
be very nice and wholesome from the dc¢fendant's point of
view, but considering how disastrous that would be on
the plaintiff, she certainly, I reckon, would have the
Tight to be so informed, as to have the choice of
retracting her somewhat injudicious step. But I suppose,
the defendant did not want the plaintiff to retract her
step, otherwise I do not see why they had not felt it 10
necessary to let her lknow what was in their mind, other
than merely saying it was not necessary to explain.

The defendant was alsc guily of fradulent
misrepresentation, if not of fraud, when they represen-
ted to the plaintiff that if‘P.hL(2) was unable to pay
the debt, the land would be sold and the balance could
be used to buy some property nearby, an assurance which
I feel sure any housewife in her proper state of mind
would have insisted upon under these circumstances, but
which representations defendants knew to be false since 20
it never existed because the opportunity was never
given to her, and since they maintained it was an out-
right sale, they could not have intended to give her
that opportunity.

They had also been guilty of fraudulent mis-
representation because although they represented that
the transfer to them was subject to paying in accord-

ance with the terms as stated in the memorandum P.30
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and the manuscript P.31l, not for one moment had they 1In the High
Court

: No. 35
shortly, the reasons they gave for not complying only Judgment of

ever complied with the terms and, as will be seen

goes to substantiate the non-existence of that inten- Ragak J.
(Liability)
tion. In the first place how could the defendant everqoth July

say that they had every intention of fulfilling the 1982 (Cont'd)
terms of P.30 and P.31, when before the plaintiff knew
it the 2nd. defendant had filed a suit against P.W.(2)
for $149,000/~, which lst. defendant said included the
$110,000/~- in P.30, when the latter was agreed upon
essentially to pay off P.W.(2)'s debt (Pg. 171). The
sult had really extinguished P.30 and yet the land had
already been transferred to the defendant. In fact it
was evident that P.30, 31 were only used as the dangling
carrot, a false device to induce the plaintiff to sign
the undated transfer so as to enable them to effect the
transfer of the land to them, eventually. The defendants
could not have had any intention of enforcing the manu-
script because even before they came to see the plaintiff
on the 30th. March at her house, they had already prepared
the memoramdum P.30 and the undated transfer which looking
at its format would have completely and finally trans-
ferred the property to them. The manuscript P.31 on the
other hand would have completely repudiated that status
from one of absolute owner to that of a mortgage. It
allegedly
would have drastically changed their original intention Z
to buy, (so they say). How could they ever have complied

with the manuscript. If therefore there was already an
«es57/=
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unequivocal complete and unconditional sale they could
hardly have given effect to the outright sale without
in other words ignoring the manuscript altogether.
If the manuscript was inserted nevertheless, it plainly
mesns that it was Jjust for the sake of satisfying the
plaintiff's whimwish fancy but was never intended by
them to have any effect, because a lawyer in the normal
course would have in the circumstances prepared a mort-
gage or charge in proper form. The defendants said that
it was a jual Jjanji transaction but if it was, it is
rather surprising that it did not carry with it at least,
the right to some beneficial interest, otherwise what
benefit does it accrue to the mortgagee. But none of
these minimum rights form part of the manuscript. The
only way I can see why they had besn omitted is because
the defendants had given no thought to it at all since
they had no intention whatsoever of giving effect to
the manuscript. The fact that they had willy-nilly
accepted the plaintiff's suggestion at the spur of the
moment to include P.31l with evidently no question asked
although clearly this would, to their knmowledge, instant-
1y nullify the outright sale, merely point to the
absence of that intention, because since they knew they
were of no effect, it makes no difference whether it was
part of the transaction or not. The transfer being left
undated from the ocutset is also evidence of their inten-
because
tion to pay in accordance with those terms,/there was no

need for the transfer tc be made first and the payment

<058/~
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to be made later, when both could be done at the same In the High

. . . Court
time. The defendant s2id this was necessary because
No.
the Charge had not been discharged yet. But this was Judgzznt of
obviously a deliberate falsehood designed to cover up Ra?ak Je.
(Liability)

their evil act because the defendant themselves had 17th July
prescnted the transfer and the discharge to the land 1982 (Cont'd)
office for registr:tion at the same time after they had
paid the CKB (Page 186). It merely exposes the
defendant's lie why they had effected an undated trans-
fer to themselves. The defendants had plainly shown
they had never intended to give effect to P.31 because
in their submission they said that P.31l was a Jjual
Janji transaction which by the principle laid down in
Baji Abd. Rahman v Mohd.Hassan (1970 AC) could not in
any event be given effect to. But by accepting the
terms of P.31 they were also acknowledging and repre-
senting to the plaintiff that it was a security, but the
form of which they categorally knew to be unenforceable,
but they were nevertheless not bound to accept. They
could even on the 30th. March had withdrawn the memo-
randum and the manuscript and advised the plaintiff to
execute a proper form of security, but which they
refrained from, but chose instead to mislead her.

They could hardly plead nmow the illegality of the
security. They are from their own fraudulent conduct
estopped from invoking the plea. The reason the
defendant gave for not paying the %$220,000/- and thus
not complying with the terms of P.30 and 31 was dealth

«es59/=
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with briefly by me in reference to the defendant's

contractual liability. These facts have bearing also

on the defendant's liability in fraud. We will recall

the 2nd. defendant said he had not paid the sums
specified in P.30 because hec discovered a week after
the event that the amount owed by P.W.(2) at HKB was
in fzet more than $110,000/-. But he also conceded
that since no time was specified as to payment that
he should ordinarily pay at the outside within a
week of the 30th. March. He was naturally asked of
the relevance of the subsequent event (Page 201).
His reply was "It is relevant. One of the many sub-
sequent events was the overdrafts of P.W.(2) with ‘
the HEB was $121,00C/-". But it does not answer the
question. If he knew he was required to pay within
a week at the outside but did not pay nevertheless,
then it plainly means he had deliberately avoided
paying, and had no intention of psying in the first
place. They said they could have easily asked HKRB
on the lst. April if they wanted to, but instead
relied on the deceased's information which as
mentioned earlier could hardly be true.

The 2nd. defendant said after the discovery
he saw the deceased and the lztter told him to tell
the 1lst. dcfendant to pay whatever was due to the
HKB ond the adjustments could be accounted for later.
The deceased told him also that as far as his liabi-

lity to CXB was concerned, he wanted to continue to
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keep the account at the bank opened for about a year.
He also said if he had any buyer he wanted to transfer
the land direct to him and in the meantime to stay
on the preperty for which he would pay compensation.
It will be recalled hc said that sometime before the
one year from the 30th. March was out, he saw the
deceased and the latter told him that he could not get
any buyers and he could not buy it, but nevertheless
he wishes to keep his account open till the end of

June 1975 but would like to stay in the house till the

In the High

Court

No. 35
Judgment of
Razak J.
{(Liability)
17th July
1982 (Cont'd

cnd of 1975 and pay compensation for it and when he did

so close his account, he would bring his debt down to
$#92,000/- and the compensation was agreed at $6,180/-.
Guite obviously as will be seen shortly, all these
assertions were without any basis whatever and were
completely untrue, becausc as gathered from the
evidence, the plaint;ff herself knew nothing about
these assertions because if in fact they were true':the
defendants would have told her and contacted her as
they had done in P.30 and 31 when they executed the
transfer of the land to them. They had for recasons
only known to them allegedly only dealth with the
deceased although it was never shown by them that

she had ever authorised the deceased to represent her.
I suppose the defendants are urging the Court to say
that the husband must always be assumed to be the
attorney of the wife's property. That, I submit,

would end us up in husbands marrying rich wives and
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cheating them of their property with the connivance
and condonation of their solicitors. If this is
what happened, which I have not the slightest doubt
the plaintiff will deny, the defendants cannot say
they are exculpated. It only makes their fraud even
more damanable, and on this ground alone I think the
defendant's story must be rejected and judgement be
entered for the plaintiff. Be that as it may, let
us follow the defendant's line of story. In the
first place, if there was such a discovery and wvaria-
tion of the agreement, it is difficult to believe
that the deceased was not able to pay the difference
in the amount which was only about #11,000/~ if the
deceased was able to borrow from his friend Anandan
(P.W.10) 840,000/~ to pay the same debt. In the
second place ifit is true that there was such a
discovery and a subsequent variation that it was very
cdd indeed and very much unlike the conduct consistent
with honesty let, alone that of a lawyer, that he had
not reverted to the plaintiff to draw up a supplemen-
tary agreement or even for that matter, a fresh agree-
ment to incorporate the new term. If the defendant
had considered that in law her consent was required
to draw up P.30, because they said she was the regis-
tered proprietor, I cannot see why in law, her
congsent was also not required to vary it. The defen-

dant's reason was, it can be varied bty the husband in

.e.B2/~
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In the High
Court
the benefit of knowing such circumstances. In fact it No. 35

certain circumstances. But he had not given the court

is not known when legally that could be done in the Judgment»Of
Razak J.
absence of any evidence that the plaintiff herself (Liability)
was actually aware of the fact anmd circumstances and 1323 %gtﬁtﬂ:
had orally agreed to the varied terms as alleged.
Even in such a case, to protect their position,
lawyers would normally follow it with a letter confirm-
ing the oral agreement or arrangement as would show
the consistency. There was however no such letter.
The defendants had been sending a number of letters
to CKB telling them about why they were holding back
the title deeds, but not one word was said to the
Bank about the supposed new agreement, to show their
bonafide and to put the Bank at ease by giving them
the right picture.
It was suggested that the deceased could act
on his own without getting his wife's consent because
the deceased told the 2nd. defendant the land was his
but was in his wife's name. But if this was true then
it was surprisingly pointed out that the land was not
in the deceased's name. There was nothing to show that
the deceased was subject to any restriction as to
owning property, and to put it in his own name. 1In
fact the property earlier (an? this was not denied by
the defendant) was in the deceased's name before it
was transferred to H.L. Tan and subsequently retrans-

ferred into the plaintiff's name. If the property
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was the deceased's, then anyone would expect that on
the retransfer it would be restored to the deceased;
on the contrary it was retransferred to the plaintiff.
This was very unlike a property which was said to be
the deceased's but in his wife's name.

It seems to me to be rather strange also that
the défendant did not confirm with the plaintiff her-
self whether it was true in fact that the property was
the decéased's, and that he could act as he pleased,
in which case we would expect that they would advise
her, if only in order to protect their own interest,
to confer a power of attorney on the deceased. Or,
the deceased himself, should be asked to produce a
power of attorney or authority from the plaintiff to
the effect that the deceased was the beneficial
owner and that he was empowered to deal with the land.
The defendant must explain why these steps were not
taken which I think were the least to be expected
from lawyers acting honestly especially since the
defendants themselves had felt it necessary to caveat
the land at some stage or another in order they said
to protect their interest. Because it seems rather
inconceivable to me that any right thinking lawyer
would seriously embark to purchase a land, let alone
for himself, from another without first ascertaining
from the registered proprietor whether the person had
the authority to act on her behalf knowing he might
find himself later after sitting pretty on it served

ce U/~
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with a nice writ for eviction or damages by the regis~ In the High

. Court

tered proprietor as the 3rd. defendant himself as the 35

No.
supposed registered proprietor had effected on the Judgment of
plaintiff in this case. There was no reason for the Ra?ak.J:

(Liability)
plaintiff to lie that the land was hers as well as the 17th July

. 1982
. . .

husband's but it was put in her name because she said (Cont'd)

she had furnished the greater part of the purchase
price. The defendant could not find her at fault in
the manner in which she had acquired the means to re-
purchase the land. She said that she sold her
Jewelleries and she borrowed from her sisters for the
means to repurchase. I think I may be justified in
saying that our huusewives are no more contented now-
adays with depending solely on their husbands for all
and sundries, especially if she has children to look
after. It may be a matter of self pride or a question
of necessity; but it is no mofe unlike them to acquire
property of their own on their own initiative or saving.
Next, the deceased h;d purportedly said that he wished
to keep his account open at the CKB after he was told
of the variance. But this assertion is so absurd as
plaintiff or Devan
it is inconceivable because what cause has the / to
do so, if as the defendant said the lst. defendant
nevertheless was willing to pay the difference between
the amount in P.30 and the amount they said was found
2t HKB and the 1lst. defendant had not minded P.W.(2)
exceeding the limit of $120,000/-, and she had not
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committed a breach of contract nor was alleged to

have committed one. But nevertheless we are told

that on keeping her account open the plaintiff had

to incur additional interest liability at the Bank
which at one time was to the tune of $30,000/- or

more, at the rate of $30/- or $40/- per day up to
$1,000/- per month and she had also agreed to pay
compensation to stay on her land. Who had to bear

all this great financial burden according to the
defendants because the deceased was looking for 10
buyers, despite 'the fact that according to them they
had bought the land. Surely, the defendant or plain-
tiff was not going to be so naive and indifferent that
they would not turn to the defendant and said to the
effect, "You have bought the land, it's your duty to
pay the interest." 1In fact, it is also very odd
besides to hear the defendant saying that the reason
why they told the Bank they were about to digcharge the
charge was because the deceased told them there were
buyers, when at the same time the deceased was seen 20
creating an additional charge to secure his debt.

(See P.81, 82, 83). That was very contradictory in
terms, so contradictory that the idea of the buyer

could not possibly exist. If there was a buyer why

must she create a further éharge? In fact it is very
peculiar indeed that the defendant should have

allowed the ﬁiaintiff to charge the property at all,

since it had ceased to be." hers. The defendént said
ceob6/=
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that was the arrangement. Byt how could there be such In the High

Court
an arrangement, when he.did not even lknow that the 35

No. '
plaintiff was going to create the 4th. Charge in the Judgment of

first place since he admitted that was the first time Razak_J.
(Liability)
he had sight of P.8l1, 82, 83 (Full texts in Appendices 19th July

attached) i.e. in Court which mention about creating 1982 (Cont'd)
the 4th. Charge and the first time he Imew about the
4th. Charge was, he agreed, in February 1975. And
although he denies it, it was clearly because he filed
his eaveat on that date (Page 209). He said the
deceased told him there were buyers when there was not

a single piece of evidence to support that fact and yet
letters were written by the Bank (See P.32, 24, 38, 39 -
Full texts in Appendices) for a pericd of & moaths ask-
ing the defendant wien to pay up and discharge the charge.
Anyone in the defendant's shoes would have written to

the Bank to say that a buyer- was forthcoming because

the deceased told them so. But none of the letters

(See P.33, 35, 36, 40 - Full texts in Appendices)

gave the slightest indication that there was a buyer.

All they said was "We are in the process of discharg-

ing the charge" although according to them whenever

they wrote to the Bank saying "We are preparing the
discharge" it was because the deceased had indicated

he had buyers - (Page 207). But suddenly P.43 the

letter to the Bank from them emerged, and the defen-

dant now told the whole world there was a buyer and

the person happened to be they themselves, P.43 is
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of great importance. It says as follows:-

SUPPIAH & SINGH TEL: 2254 No.20, Jalan Ah Fook
Johore 3akru,
West Malaysia,

2nd. February, 1975.

M/s Chung Khiaw Bank Ltd.,
No.4, Kulai Besar,

Kulai,

Johor.

Dear S5irs,
Re: Mr. K.V. Devan - Legal Chsrge on CT 13817

' Tot 6025 Mukim of Senai-Kulai in the name
of Mdm. Tara Rajaratnam (f).

We act for Mr. Suppiah to whom the owner of'the
above land Tara Rajaratnam had sold the property subject
to the three charges nahely:- Presentation No.3060/67,
Charge BK.126 Folio 72 (2) Presentation No.4686/67
Charge BK 127 Folio 89 and (3) Presentation No.5731/

72 Charge Bk. 10 Folio 97 made by the said Tara
Rajaratnam in your favour.

We would therefore appreciate it very much if
you could be good enough to send us the documents
returned to you under our letter to you dated the
30th of January 1975 in order to prepare the necessary
transfer and have it registered. We undertake to

return the said documents to you.

...68
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Our Mr. Suppiah is also making arrange- In the High
. Court
ments to raise a loan to pay off the amount ‘
No. 35
due to you on the said three charges and Judgment of
interest and if he is successful in raising Ragak.J,
(Liability)
the said loan then we would send you all 17th July

monies due to you under the said three 1982 (Cont'd)

charges and the Draft Discharge of Charge for

your approval and execution in due course.

Yours faithfully,

Sgd.
C.Ca
tir. K.V, Devan,
No.681 Main Road,

Kulai Besar,
Rulai,

But this is to be noted -~ if there was a buyer before,
surely the defendant would have mentioned it before
they wrote P.43 as he had done in P.43. In fact
earlier in P.40 there was a real need to mention about
the buyer, because %n that letter they wrote to the
Bank, saying that they had written to the defendant,
asking when they (the plaintiff) were going to dis-
charge their liability. But still no mention was

made of any buyer. P.40 says:

.. 69/~
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SUPPIAH & SINGH TEL: 2254

M/s. Chung EKhiaw Bank Ltd.,
No.4, Kulai Besar,

Kulai,

Johor.

Dear Sirs,

Re: Mr. K.V. Devan - Legal Charge on
Lot 6025 Mukim of Senai-Kulai in

We thank you for your letter
December, 1974 and we are very Sorry

settling the matter.

No.20, Jalan Ah Fook,
Johore Bahru,
West Malaysia.

29th. Dec., 1974.

CT 13817
the name

dated 26th.

for the delay in

We have, however, written to our client to give

us instructions whether they would pay the balance due

to you on the charge and if we did not hear from them

we will return all the title deeds within the next

10 days.

Yours faithfully,

Sgd.

c.c. to

Mr. Devan.

Please let us know the position on this matter.

452-
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Nor has that letter mentioned in P.40 allegedly In the High
Court
written to the deceased produced. I can only infer N 35
Oe - T
that the letter was never sent or there was no buyergudgment of
' X Razak J.
because the production of that letter would have . o
proca (Liability)

been highly prejudicial to the defendant. But I am 17th July

1982 (Cont'd)

sure any lawyer with any sense of propriety would
be concern to let the Bank know, if in fact there was
a buyer, the real reason why they were holding back
the deeds in view of the undertaking they gave in
P.27, because their bonafide might be questioned by
the Bank, sometime or another. It will be noted that
the letter P.40 was also copied to the deceased
supposedly reminding him about payment, but again
there was no mention of any buyer. It is seen
therefore that there was actually no buyer and the
only reason why the defendant had refrained from
paying the Bank was clearly because they wanted
while they held the title deeds tc delay the payment
until such time as they chose to pay. But this
situation was changed because after persistent
insistence from the Bank they had to return the
title deeds, which they did in P.42., 3ut two days
“later in P.43 they asked for its return and if we
follow the defendants reasons for writing their
letters it was I suppose again because there was a
buyer, but they had to say they had bought the

property this time as this was obviously the only way,
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they could compel the Bank to return them as P.27
would bear testimony. One will at once notice from
P.43 that the defendant is telling the Bank that

they are the owners subject only to the charges,
which the Bank already knew. Which means that they
were representing to the Bank that they were the
absolute and unqualified owner. It at once becomes
evident that P.43 itgelf is a fraud and this time

the victim was the Bank, because if we follow the
defendants contention they said their sale was still,
despite what happened after the 30th. March, subject
to P.30 which required them to pay both the CKB and
the HKB but P.43 however says they had to pay CKB’
only. P.30 also says that they had to pay the CKB
$3103,000/~ which they knew had to be done on the out-
side within a week, which they had not done. Thus,
in saying in P.43 that they had bought the property
subject only to the 3 charges, they had fraudulently

said they had bought when they had not and also they had

not disclosed the fact also that they were bound by the

terms of P.30 and had not satisfied them, but never-
theless they maintained their disguise in P.46, 48,
50, 54, 55 (Full texts in Appendices) until the

deed was released and using the undated tramnsfer in
their possession effected the registration of the
title in their name while at the same time they kept
matters in confidence by not sending the plaintiff

the aforesaid letters. 4ll this was evidently done

«ee72/~
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in order to get the title deeds. That would however In the High

Court
be fraud. But if the defendants had such audacity to 5
No. 3
deceive the Bank, despite all the lawyers at its Judgment of
disposal, can it be doubted that the plaintiff, as Razak_J?
° ’ P ’ (Liability)

the subject of their deception, was just aismall fry 17th July
to them? But like the deccased, evidently no report 1982 (Cont'd)
was made by the bank of this incident to the Police.
May be the Bank was afraid, considering the defendants
high social position. Or, may be, acting gquite irres-
ponsibly, they could not care less what happened
because they were not directly affected. But it

seems to me that a clear case of cheating would appear
to have been committed against the Bank. Unless of
course, the Bank new what was afoot and was a party

to the fraud and an agent in passing the title to the
defendant, which then would merely make out, even

more so the plaintiff's allegation against then.

I think I need only to remind myself of the principle
which says thsat a representer must not merely abstain
from positive falsehood, he must knowingly or willingly
emit anything which is required to render completely
true that which without it is not completely true.

A statement which emits such matters ig a lie in one

of its most dangerous ard insidious form. (Halsbury's
Vol. 26, Para 1563). Threesthings have emerged from
the disclosures made in P.43, that firstly, there was

no buyer before the date. Secondly that there could
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not have been any variation cf P.30, and the alleged
prcmise by the deceased to reduce the overdraft to
$92,000/~ because otherwise the defendants would have
disclosed them in P.43 itself, since they would
certainly not like to be told later by the Bank and

not get their title deeds, simply because they had

to pay $116,000/~ which was the amount due at the date
of P.43 (See P.39 in 4appendix) instead of $92,000/-.

The alleged promise by the deceased to reduce the
overdraft to $92,000/- was clearly false because if the
2nd. defendant says in P.43 that he had bought the
property and that he, instead of the deceased was find-
ing the loan to pay off the debt, then how could he also
at same time be saying earlier that the deceased himself
was going to pay the debt instead by reducing the over-
draft to %¥92,000/-. But apparently both the statements
were false and a lie because the 2nd. defendant admitted
it was not true even that he was going to raise a loan.
Hence the alleged agreement by the deceased to reduce
the overdraft to $92,000/- could not be true. It
follows the allegation that the deceased told the
defendants that he and his wife could not find a buyer
and did not have the means to repurchase the property
themselves cannot also be true since the alleged
agreement to reduce to 392,000/~ came about because

the plaintiff allegedly could not buy the property.

P.30 obviously had never been varied. . All these

allegations of the plaintiff were nevertheless made

e/
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because the defendants had never fulfilled its terms In the High
Court
and had never intended to, and the %92,00C0/- they Yo. 35
0. 30
paid was without regard to P.30 but purely in order Judgment of
' But :
to get the title deeds./ I think it soon became pretty Razak dJ.
\ 2nd. = (Liability)
obvious to the/defendant in the course of the trial 17th July
well 1982 (Cont'd)

that his bogus "buyer" story was not selling/because,
when P.W.(5), the officer from CKB gave evidence he
seized the opportunity, to say that the deceased wanted
to keep the account open in anticipation of the shares
going up. But it was plain this was an afterthought
because it had not been mentioned anywhere before.

It was not pleaded as the "buyer" excuse was pleaded,

but since, the "buyer" was pleaded as a defence, we would
expect this would too have been pleaded. ¥ut the new
excuse was even more self-effacing, because if the
deceased was keeping the account open in anticipation

of the shares going up, he cpuld hardly also be anxiously
wanting to sell the land 2t the same time. But even

then the "shares" theory was no more plausible. The
matter came about when D.W.(S5) was asked why at one

stage the plaintiff's account appeared to shcw the
deceased was owing the Bank %140,000/- and not $90,000/-
as the Bank's account shown earlier stated. He said

that it was probably due to the shares beins part of the
property charged, which was valued at about $30,000/-.

It would appear after deducting, the amount would be about

$#92,000/- which was what was asked for by the Bank of the
«e 75/~
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defendant for the purpose of discharging the charge.
In other words, the land could still have been dis-
charged without discharging the shares and therefore
the defendant's contention that the plaintiff wanted
to retain the shares in anticipation of the shares
going up, could hardly be conceivable. It was also
alleged that the plaintiff had agreed to pay conpen-
sation to stay on her land. But that would be saying
that she had agreed to pay, although she was not
obliged to. 3Recause it must necessarily follow if
P.31 says that the defendant was not to sell the land
for one year, then in the absence of any clause regard-
ing wvacant possession,that the plaintiff would still
be allowed to continue. to stay on the land. In any
event, it would be extremely harsh and unjust if not
ridiculous that she should in theory be asked to
vacate even before the defendants had paid one cent of
the 3220,000/-. Which person in this world would
agree to such a term? Anyway, there was not a scrap
of evidence by the defendants that she had agreed to
it. How absurd this assertion is can be seen from the
answer given by the 2nd. defendant, himself. He said
that she would have to vacate only if she had paid.the
$220,000/~. He was asked "It follows if you do not
pay the $220,000/- she does not have to vacate?”.

Angwer: "Yes, I 3agree”. 3ut when it was put to him

"that the plaintiff and her family were entitled to

...76/-
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stay on the property at least until you paid the
$220,000/-", his answer was "I disagree”". DBut in the
light of the earlier answer, the latter's reply was
clearly meaningless. The allegation is in fact false
as one will observe. In the Sessions court action‘
No.l46/76 for eviction (P.109 - See Appendix), the
3rd., defendant in their statement of claim at para
(2) said "The first defendant who is the wife of the
2nd. defendant was the owner of same until she sold
same sometime in July 1975. Both the defendants
after the said sale continued to remain and occupy
the said land and premises free from any rent".

But the point is if the occupation was free, how could
the defendants say the plaintiff had agreed to pay
compensation. They said there was a difference
between a rent and compensation, but how could there
bezgg they also admitted that the compensation was
also in respect of occupation of the premises and
nothing else (Page 237). 1In any event, if there was

a difference, anyone would expect them to mention it
in the said Para (3).

There was an attempt by Counsel for the
3rd. defendant to say that there is a great deal of
consistency in the defendant's case in saying that
there was a variation of the agreement because the
»92,000/~ is actually the marking after the deduction
of 311,000/~ from the %$103,000/-, to be paid to the

e 77/~
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CKB under P.30, the $11,000/- being the amount of
the overpayment which the 1st deferndant had to make
to the HKB. But that only prompts me to say this:
Why then did the lst. and énd. defendants not come
out and say so, in the witness box? Why have %hey
to hide behind the back of Counsel for the 3rd.
defendant's submission which is not evidence. What
were they afraid of? After éll, he was only defend-
ing from the side, effect of their own initial ill-
doing. Perhaps they were afraid that if they stood
up in the box they might be strenously attacked and
may be groping for an answer, as they had clearly dis-
played from time to time in the course of the trial.
Their silence to me is merely a mute acceptance that
Counsel's arguement has no validity. Secondly, we
have no evidence anywhere that Counsel's calculation as
"to how the defendant and the deceased worked out
the $92,000/-. Thirdly, the $92,000/- would only be
the calculation based on the %103,000/-. It does
not take into account the sum of %#6,000/- or so, which
the defendant had to pay for the interest and the
balance to be paid to the plaintiff which she says
had not bee® paid to her. Is Counsel saying that the
deceased was prepared to forge the %6,000/- for
nothing, that would be preposterous. Why should she?
Counsel had not given the reason. Conveniently, of
course the defendant says the 46,000/- haé gone

towards payment of the compensation for staying on

460, ...78/-
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the land. But, I have already dealt with this point In the High

. Court
earlier, where the reason given by the defendant in
' No. 35
charging compensation was shown to be a mockery of Judéient of
his own sense of reasoning. And last but not least Razak J.
(Liability)
the idea of the #92,000/- being agreed upon by the 17th July
deceased could hardly be true in the face of the 1982
(Cont'd)

conclusion which I have come to and discussed in
connection with P.43 which is directly opposite the
very idea of there being such an agreement.

The defendant's intention to defraud the
plaintiff was clearly evident by their deliberate
act of transferring the land to them without first
informing the plaintiff. The very fact that they were
found contradicting as to the duty to inform only
point to that guilty intention. The 1st. defendant
said (Page 155) there was a duty to inform but it
was the 2nd. defendant's responsibility not his.
And he added alsc because Yeow & Chin represented her.
But if there was a duty to inform, what difference
does it make whether she was represented by Yeow & Chin
or not unless they had told Yeow & Chin to tell her on
their behalf. There was no such evidence, But if
they knew there was a duty but nevertheless refrained
from informing her it simply meant that they were dis-
honestly disposing her of her property, which was
plain fraud. In any cvent was Yeow & Chin representing

the plaintiff at the material time? It does not appear

ees79/-
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to be so. Two letters P.49 and 52 were brought into
focus by Counsel in highlighting this point. P.49

reads as follows:-

YEOW & CHIN 16-B, 2ND FLOCR,
- JALAN STATICK
ADVOCATES & SOLICITORS oroR aammp

28th. June; 1975.

Ms. Suppiah & Singh,
advocates & Solicitors,
Johore Bahru.

Dear Sirs,
Re: K.V, Devan - C.T. 13017, Lot 6025, Mukim Senai-
Kulai in the name of !id. Tara Rajaratnam.

Je act for M/s Chung Khiaw Bank Limited, Xulai Branch
and the registered owner of the sbove mentioned-
property.

Ve are instructed thaft upon your payment to us
Solicitors for our clients the sum of $140,000/- within
two weeks from the date hereof we undertake to discharge
the charge from the Bank and forward the said title to
you to enable you to prepare the transfer of the said
property.

Kindly let us "1ear from you soon.
Yours faithfully,
Sgd.

c.c. CKB Kulai
Madzan Tara. ...80/~
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P.52 reads as follows:- In the High
Court
YECW & CHIY 16-B, 2D FLOOR, _
ADVCCATES & SOLICITORS JALAN STATION, No. 35
JOHOR BAHRU. Judgment of
Cur Ref: YIC/URMNM/0869/72 Razak J.
Your Ref: (26)F.10/74.kjp st Julys 1975 (1iability)
17th July
Messrs. Suppiah & Singh, 1982 (Cont'd)

Advocates & Solicitors;
Jchore Bahru.

Dear Eirs,

Re: K.V. Devan - C.T. 13917, Lot 6025, Mukim Senai-

Y/le thank you for your letter of the 29th.
ultimo and the contents therein noted.

Further to the telephone conversation between
your Datuk Jagindar Singn and our !ir. Yeow this morning
on the subject we are instructed that our client will
discharge the Charge on the above property and deliver
the said title to you upon your payment to us as
Solicitors the sum of $92,000.00.

‘We hope to hear from you soon.

Yours faithfully,

Sgd.
RECZIVED
D-TE 1 JUL 1975
TIME 2.40 p.m.
...8l/-

,4'63.



In the High-
Court

No. 35:
Judgment of
Razak J.
(Liability)
17th July
1982 (Cont'd)

- 81 -

The 1st. defendant said (Page 155) that in
P.49 and P.52 (Full texts in Appendices) Yeow &
Chin was clearly representing the plaintiff. P.52
is really, as can be seen an explanation of P.49. But
one thing will strike one as being quite evident, that
in P.49 the legal firm is using the word "clients" in
the plural as clearly referring to both the Bank and
the registered proprietor, whereas in P.S52, it refers
to the word "client" in the singular. It is plain
that "our clients" in P.52, the solicitors were refer-
ring to the Bank as having asked for their $92,000/-
and not the registered proprietor, so when they spoke
of "our clients" in P.49, asking for the %140,000/--
they must be referring.to the Bank only. This
conclusion must be true because the lst. defendant
himself conceded that where solicitors are acting for
a bank in the discharge of a charge, the normal
practice ig that they would also be acting for the
owners of the property for the purposes of the dis-
charge only, (Page 155) but he added that in these
circumstances they would only be asking for the
money actually due to the Bank. My only comment on
the last bhit of the defendant's answer is that I
cannot agree with him more that that is what the Bank
normally does. But his answer speaks for itself also
that the Yeow & Chin at all relevant times were not
acting for the plaintiff. If they d4id it was only
for the purpose of the discharge. TheAplaintiff

...82/-
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was asked by the defendant to sign several documents In the High

without
at the house on the 30th.,/explaining the contents Court
of each document. The transfer shows the considera- No. }5
‘ Judgment of
tion of #220,000/- to have becn paid and acknowledged Razak J.
as having been received, but not one cent of that sum ggtzbjii;y)
had in fact been received. 3But the document reads 1982 (Cont'd)

as if she had received. Anyone would have expected

that the sum would be paid almost immediately, other-
wise why would she be stupid enough to sign the form;
trusted
she had/the 2nd. defendant to do the needful, but he
flouted it instead. The lst. defendant'’s act of
was
attestation on the form/also indicative of fraud.
He was supposed to have attested the plaintiff's signa-
ture in his presence on the S5th. of July but which
never happened, to everyone's knowledge. He could
easily have come back for her signature after they
have paid the money, which obviously they would not
to ruin
do without bringing down/the house of evil which
they were steadily building. Their method of doing
things was so baffling that evidently evenSyed
Othman J (as he then was) in the 3rd. defendant's appli-
cation for removal of the plaintiff's caveat was mis-
led. For one thing the learned trial Judge thought
as I would have expected him to, that the 3rd. defen-
dant was a bonafide purchaser for value because he
(Judgment)
said at Page 8 (P.llB)A”unless there is cogent evidence

I would presume the applicant is a bonafide purchaser,

for value." 3But of course the cogent evidence was

...83/-

Lés.



In the High
Court

No. 35
Judgment of
Razak J.
(Liability)
17th July
1982 (Cont'd)

- 8% -

not forthcoming from the 3rd. defendant at least not
until the thought of being badgered in this very
court had loomed before him. Second, the learned
trial Judge also had been completely misled in
thinking that the mcney had in fact been paid because
at Page 6 he said "The indications in the transfar
document are that performance must have been
completed by Dato Suppiah as the material parts in
para (2) and (b) in the consideration of sale read
....... in consideration cf ...... F.Buppiah naying". 10
As we knew it the money had never been paid at or
hefore the 30th. lMarch and the contract had never
been performed in accordance with the agreement.
Nevertheless the 2nd. defendant had urged that the
one year should date from the 30th. March and not
from the date of registration of the transfer. And
in doing so he naturally did not hesitate to say

that Syed Cthman J also had said so. 3ut would the
learned trial Judme had said the same thing, if the
facts just pointed out been made known to him. I 20
am not very sure. I would be inclined to think he
would have said otherwise. Such was the state of
ambiguity the defendants have created in everyone's
mind., But the use of ambiguous representation is
indicative of fraud if the ambiguity was ecmployed

for the purpose of misleading the representee -

(Halsbury Vol. 26 Para 1561). The contradictory

co BH/-
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nature of the statutory declaration of the 2nd. én t:e High
our

defendant (P.99) in support of his caveat also No. 35

speaks well of his demeanour. He mentions in para Judgment of
Razak J..

2 therein (See Page 218) that by an agreement on the (Liability)

30th. March the plaintiff was to pay interest up to 17th July
1982 (Cont'd)

the date of actual transfer. It was naturally asked

(Page 218) why he had not mentioned the oral agree-

nent and had not reproduced P.30 to which he replied

there was no necessity. But was not his omission

because there was no mention of interest in P.30 and

P.30 indicates the %220,000/- had been paid, whereas

the statutory declaration said that it had not been

paid and he might be in difficulty answering why he

had not paid. The defendant finally admitted it was

not true that he said the plaintiff had agreed to pay

interest. But whst credit then can the Court give

to a solicitor whe had no compunction to lie and

perjure. It should be’treated as wholly unworthy

of credit, on this point alone. e said in the

statutory declaration that under theAaqreement the

pPlaintiff "would" transfer the land to him; but that

would be contrary to saying that the land had been

sold outrirht to him. He was merely restating P.30,

he said. But P.30 infact say the land had been trans-

ferred to him. Thus if he had not paid the money and

the land had not been transfercd how could there be

a sale. again if in fact he had sold the land to

...85/-
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lst. defendant then why did he not say in P.99 that the
lst. defendant paid HKB at his direction.

Since the provisions of P.30 and 31 were not
finally renounced until the transfer was effected into
the 2nd. defendant's name on the S5th. July, 1975. The
events subsequent to the 30th. of March must, contrary
to Counsel's arguement, be part and parcel of P.30
itself as they would show the state of mind of the
defendant on that date (3.8(2) Evidence act) as it was
manifest that the defendant's modus operandi was to
obtain the title deeds, ignore the memorandum, refrain
from paying CKB and thus forcing the plaintiff to
reduce the overdraft himself and when the opportune
moment came for them té pay the Bank, discharge the
charges and register the land in their name, while
all the time the plaintiff was kept completely in the
dark.

I shall now deal with the subject of
Collusion. As can be seen I have referred to the
defendant as a whole or singly, as the situation may
arise. But it does not make any difference, that I
have mentioned one and not the other since the alle-
gation is one of collusion to commit fraud. It will
necessarily cover all the defendants except where
it is otherwise stated or unless the circumstances
will clearly indicate it refers only to the one and
not the other or it refers only to the 1lst. and

2nd. defendants and not the 3rd. I think in this

.. .86/~
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connection it is relevant to cite S.10 of the

Evidence Act which says:

" Where there is reasonable ground to
believe that two or more persons have
conspired together to commit an offence
or an actionable wrong, anything said,
done or written by any one of these
persons, in reference to their common
intention after the time when the inten-
tion was first entertained by any one of
them, 18 a relevarnt fact as against each
of the nersons believed to be so conspi-
ring, as vell fcr the purpose of proving
the existence of the conspiracy as for
the purpose of showing that any such

person was a party to it.”

The act of colluding is in effect the act

In the High
Court

No. 35
Judgment of
Razak J.
(Liability)
17th July
1982 (Cont'd)

of conspiring with one another to commit an actionable

wrong. The naturc of the evidence which implicates
the parties concerned would of course vary from one
to the other.

I shall deal with the 3rd. defendant's
evidence in due course. I think as far as the 2nd.
defendant is concerned the evidence that had been
adduced affected him directly. The oral represen-

tations to the plaintiff on the 30th. March, the

...87/-
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In the High preparation of P.30 and the inclusion of 31, and the
Court letters to the 3ank and the Collector of Land

No. 35 Revenue, the registration of the title deeds, were
Judgment of

Razak J. evidently positive acts of tlie 2nd. defendant.
ggt;béi;;y) The transfer was by him to the 3rd. defendant. It
1982 (Cont'd). had been urged that the 1lst. defendant was not

involved, since he said nothing and did nothing and
only came into the picture on the 30th. lMarch as an
innocent bystander and coincidentally only to attest
to the plaintiff's signature. All the rest it was
urged were done by the 2nd. defendant and he had
nothing to do with it. 3But I do not think the 1st.
defendant could so simply absolve himself. His

visit to the plaintiff on the 30th. was prompted by
P.W.(2) being in dif}iculty with him in regard to his
overdraft at the HKB. His firm had already written
P.27 earlier to the Bank asking for the deeds with a
view to charging it for an increased amount. e had
also a meeting Qith the deceased and the 2nd. defen-
dant from which P.30 was later prepared by his firm
and later produced at the house, which was essentially
to get over his and P.W.(2)'s problem. P.30 itself
expressly requires that one of the payment under it

be made to him. Whatever the reaséns may be for which
the parties met on the 30th., one thing is thus

clear, the 1lst. defendant was directly interested in

the outcome of the meeting on that day because whether

.88/~
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the transfer was a purchase by the 2nd. defendant gg t:e High
: ur
iven as a security it directly or in- .
or merely given as e ity Ng No. 35
directly affect his commitment to IKB. He was Judgment of
. . Razak J.
therefore far from being just as uninterested party (Liability)
e was, as I said, the principal #nd the 2nd. defendant his lability
as he claimed to be./ Whatever representations nominee. 17§h July
' 1982
were made by the 2nd. defendant in effect were direct (Cont'd)

representations made by him also because in nmy
humble view, he was for the reasons given an inalien-
able part of that representation.

In any event the 1lst. defendant cannot deny
that if the property was bought by him either initial-
ly or subseguently from the 2nd. defendant, he cannot
hold it without being tainted by the fraud committed
against it by the latter. 1In this respect I need
only cite what the Privy Council said in Assets v
Zeichi (1995 A.C. Page 210) that "Froud by persons
from whom he clcims does not affect hia unless know-
ledge of it is broucht home to him or his agents."

The 1lst. defendant cannot extricate himself from the
fact that he was present at the meeting or the 30th.
March. :e heard what were said by the 2nd. defendant,
what representations were made. e saw what took
place and what did not take place. If the 2nd.
defendant had falsely represented to the plaintiff
the facts then since he knew that they were fzlse and
chosF to remain silaent instead then he nmust be guilty

of fraud too. The very fact that fthe land was

...89/-
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acquired by him but surreptitiously kept with the
2rd. defendant is enough to show his participation
in the fraud. 7le said this was done to enable it
to be sub-divided and converted, it being more
expedient since he did not enjoy good relationship
with the authorities. But the letter written by
his firm to the Collector of Land Revenue Johor
Bahru seemed to say otherwise. The letter P.100

reads as follows:-

SUPPIAd & SINGH 10
ADVOCATES & SOLICITORS :
Ref.No. JS/KT/11 No.20, Jln. Ah Fook,
Ref. No.PT.19/76. Johore Bahru,
West lialaysia.
Tel.22254.

Date: #lst., Jan. 1977.

Pemungut Hasil Tanah,
Kerajaan Johore,
JOHCRE BAHRU.

Dear 3ir, 20

Serahbalik dan Kurnia Semula Za2nah Lot 6025 (C.T.13817)

. et e . e . et s e s R S i e e e e o 8 e o e g e i P e B e e et o D e i e g . e e s e e S e o

We act for Ilir. Arul Chandran who is the owner of the
above land. Cur client understands that his application
for sub-division of the above land has already heen appro-
ved by the State Government subject to certain conditions.
He instructs us to inform you that he accepts all the
conditions the Government has imposed on the land for
purposes of sub-division and will abide by all the con-
ditions. He further instructs us to surrender the title 30
deeds of the above land to you for purposes of surrender
and realienation to be done by the Government. Title
deed no. CT 13817 Lot 6025 is hereby enclosed for your
necessary action. Kindly acknowledge receipt of same.

Yours faithfully
Sgd.

Pengarah Tanah dan Galian, Johore.
Fail tuan 9/76-55. 90/-
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It seems clear that he did, despite what he said, In the High

. . . A Court
enjoyed good relationship with the authoritiles
. No. .
otherwise it does seem strange that he had confldent---Judgiznt of
ly expected the authorities to approve his sub- Razak J.

(Liability)
division even before they had approved it. Ile said 17th July

that the P.100 was written by his firm and not by 1982 (Cont'd)
the 2nd defendant and him and when they wrote they
were acting in their personal capacity. He was
naturally asked rather gleefully by Mr. Cashin whether
the authorities had liked his firm but not him in his
personal capacity, to which he said he did not know
Pg.159). But if he did not know, it obviously meant
that there was no truth in saying that he did not
enjoy good relationship with the authorities and the
property would have been registered in the 3rd.
defendant's name only to hide it from the plaintiff
having fraudulently obtained it from her. The Court
must also draw the necessary inference against him
from the letters written by his firm, although written
by the 2nd. defendant. :ie¢ had not disassociated him-
self from thecse letters as wculd necessarily exclude
him from the effect to be given to them. e merely
said that in some of the letters that he did know
them. 3But whether he knew or not, is a matter of
assessing the evidence, although it is @ifficult

to see how he would not know, ‘Jis demeanour in

respect of Jjust one letter wculd prove otherwise. This

...91/-

h?}.



In the High
Court

No. 35
Judgment of
Razak J.
(Liability)
17th July
1982 (Cont'd)

- 91 -

is in connection with P.33. The letter says:-

(363)F.10/74%.k3p.

AC 146 13th June, 1974.
M/s. Chung Khiaw Bank Ltd.,

No.4, Kulai Besar,

Kulai,
Johore

Dear Sirs,
re: Mr, K.V. Devan - A/C 146 - Legal
Charge on C.T. 13817 Lot 6025
Mukim of Senai - Kulai in the
narme of Madam ‘fara Rajaratnanm

- e ———— — ———— - — T —— — — - — —

We refer to your letter dated 1lOth
Juane, 1974,

We are in the course of prebaring the dis-
charge of the charges and we will send them to you
for execution.

In the meantime please let us have parti-
culars of the person who has powers to execute the
discharges and also 2 statement showing the amount

due including interest as at the 30th of this month.
Yours faithfully,

Sgd.

«e.92/-
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He was asked whether he knew about P.33. He said In the High

Co
he did not know, yet P.33 was written in reply to urt
. : . No. 35
CKB's query in P.32 asking when they were going to Judgment of
discharge the charge as the defendant on behalf of Razak J.
(Liability)

the deceased and the plaintiff had indicated that  q7¢h July
they would do so in P.27. In my judgment that since1982 (Cont'd)
he said he knew about P.27 and 28 that he would also

know abcut P.33 which was merely pursuance to his

letter in P.27. He had evaded the issue because

evidently he would, although he knew, rather leave them

to the 2nd. defendant to answer. If he knew about

P.33, he nust also have known about all the other

letters. Infact n§2§§ deemed to know. It would be

a very dangerous precedent indeed if the Court is to

say that Counsels are not bound by their own words

as expressed in their firm's letters whien their letters

are the very means by which they act and conduct them-

selves in relation tc the public, in particular their

client. l'or the Court not to act strictly and firmly

in this matter would necessarily incur the public in

suffering a loss without a remedy and may uncompromi-

singly placed them in a situation of great Jjeorpady.

4 lawyer cannot be heard to say that lie has left his
firm in the hande of others whc has miserably
defaulted, or failed. He must equally suffer that
default or failure otherwise he will be lending his

name only to commit wrong. The choice is his to throw

up his bdbrief and his firm or to accept the consequence

«..93/-

475.



In the High
Court

No. 35
Judgment of
Razak J.
{(Liability)
17th July
1982 (Cont'd)

- 9% -

of being a part of one. The necessary assumption is there-

fore that the letters were known to him and it was
advert to

upon him if necessary to/them in the agreed bundle to
say that he had no knowledge of them, of which he had
not done. I have discussed on the sienificance of

was, it
these letters earlier, where my analysis then/would not
carry the defendant's assertion any further than what I
had said that there were no buyers for the land and Qere
merely sent from time to time because CKB was anxious to
know why the defendant were keeping the title deeds and
s promised nct discharging the charge. The 1lst. defen-
dant cannot excuse himself particularly from P.43 and
the false represcntation made therein bv his firm. 1In
saying at the outset that "Ye act for one Mr. Suppiah
...+  he had categorically associated himself with its
contents.

I shall now deal with the 3rd. defendant's
case. I have set out the facts bearing on his case
earlier and I do not propose to repeat them. &As I have
said earlier the 3rd. defendant can exonerate himself
only by stating that he was a bonafide purchaser for
value of the land. This is the defence afforded to
him under S.340 of the National Land Code, which gives
him the immunity of title, by virtue of being such.

The arguement that the plaintiff nmust in theory be
able to set aside the land in his hands first apply

here also. The stand taken by the 3rd. defendant

R
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initially was that he was a bonafide purchaser for
value., This must necessarily to be construed from
his defence at the time when the trial began. Para 12
of the statement of claim says that the transfer of
the property into the name of the 2nd. defendant and
later into the name of the 3rd. defendant were pro-
cured and effected fraudulently by all the 3
defendants. Particulars of fraud of the 3vd. defendant

Colludingwith the 1lst. and 2nd. defen-

dants and causine the said property

tobe registered into his name,

Para (d) (iii) with knowledge that

he was not a bonafide purchaser of

the said property for value and

(iv) with knowledge that he was

accepting the trensfer cof the said

property into his neme only as the

nominee or ;gent of the first and

second defendants, and only for the

purposecs of posing and projecting

himself as 2 bonafide purchaser for

value 50 as to attempt to defeat the

plaintiff's right to redeem and re-

cover the sald property.

In his defence in para 22 the defendant

says the defendants repeat para 3 and 9

above and deny each and everv 2llegation

-0095/-
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contained in para 12 of the statement

of claim’ including the allegation of

fraud and the defendant put the plain-

tiff to strict proof thereof.

The denial that he was not a bonafide
purchaser, simply means that he was & bonafide purcha-
ser, and it would have been & good a defence as any
and if the 3rd. defendant could prove it, then there
would be no case against him. DBut that was not to be.
¢n the 7th. day of the trial as related earlier he made
a dramatic round.about turn. Ile asked, and with no
objection from all sides was allowed to amend his
defence, to say that now instead that he was in fa?t
the nominee of the lsﬁ. defendant and was holding the
property on trust for him. So, we got a situation
where after disguising his true identity through the
Courts from the lowest up to the highest, through
Rodyk & Davidson, his own partners, the Law Society
and the Collector of Land Revenue, and half way through
this Court he now says he was a pure simple lamb who
knew nothing and heard nothing and because his friend
the 1lst. defendant told him he wanted to use his name
for the purpose of applying for conversation or sub-
division of the property, so he accepted, just as a
pure andsimple lamb would. DBut that was all very
nice and sweet to say after all the damase that had hap-

pened to the plaintiff in particular snd the Courts in
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general. But is he really now saying he is at last In the High
Court
a lamb not a wolf under the lamb's wool. To me '
No. 35
that he is not a lamb but a fraud. He is a most Judgment of
ici d4 fraud, b h Razak J.
vicious an angerous. raud, because he now says (Liability)
he wants to come up with his true colours, since 17th July

1982 (Cont'd)
the one that he wore earlier was false arnd fictitious;

but the danger is that the Court does not know whether
he is not also a Chameleon changing his colour as
suits him, otherwise it's hard to explain why he also
said that he wears the colour that the lst. defendant
wears legally, which means that if the lst. defendant's
later was found out to be wearing an illegal colour

he would abandon him and goes back to the colour that
he chooses to wear z2nd sa2y I never intended to wear
the 1lst. defendant's colour in the lst. place.

But of course the lst. defendant had no other

colour to change to, like_him. He had only one
colour. If infact he is that simpleton of a trustee
then why has he lied all these years that he was a
bonafide purchaser, and not szid it before? He said
he had never stated or asserted at anytime that he

was a bonafide purchaser for value (Page 257) almost
saying he would seal his fate on proof that he had
said it. But is not the assertion made by him in

this ery case in his pleading, as just pointed out,
not such an assertion? Was not his plea at the

Sessions Court that he was a registered

coss97/-
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(See Statement of claim).
owner not such an assertion? (P.109).£ Because how

would anyone become a registered owner, properly and
legally constituted, savc of course, it was for love
and affection, without having becn first a bonafide
purchaser for wvalue. It is plainly implicit in being
a registered owvner. That is the way everybody knows
it, =nd it is the only way it has to be done, other-
wise the whole system of land registration and

administration will become a mockery and a farce, and

~e

—~—

the subject of deception and ridicule by people as 10
the 3rd. deferndant. It will in fact be put to a stand-

still. He says he can register himself as the owmer

and lay hidden behind it as a trustee but that would

defeat the very purpose of Section 340 of the Naticnal

Land Code; how are the Courts in this country, let 2lone

the Collectors, going to protcct the interest of the

genuine registered proprietor when an imposter like

the 3rd. defendant can bandy the term about and find

shelter under it. It would uproot altogether, if

I mayzgz, the whole object c¢f what I consider is the 20
most important feature in land registration, that is

te give the person on the register, as owner, the

immunity of title which cannot be defeated except

in the cases given in the exception mentioned under

Section 340, unlike the English system of land tenure,

purely by virtue of registration. If any Arul

Chandran can come along and for®some devilish scheme

of his own which he keeps to himself, register himself

...98/~
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as owner when he knows he is not, then there is no In the High
. Court
point anymore in having the system of land registra- No. 25
tion. By a stroke of the pen the said Arul Chandran Judgment of

Razak J.
has changad that because he says it could be done and (Liability)

17th July

he need not say anything since the burden is on the 1982 (Cont'd

plaintiff to prove that he is not a bonafide purchaser.
But he could not run away also from the fact tha%nhzo
doing he is also deceiving.

had-decetved-the-eours. He cannot have it both ways.
But I have no doubt that with his wide experience of
the law, the 3rd. defendant did not mean what he said
but understandably he had to pretend he did not know,
as long as he thought he could hoodwink everyone

by the magic word "resistered owner" and "bonafide
purchaser"”, because sveryone knows it is not easy to
dislodge a registered owner especially if a fraud had
beeﬁ executcd with such subtlety by people who are
least expected to comFit them.

But now that matters have surfaced he tries
to say that he was not a -arty to the preparation of
the pleadings st the 3cssions Court, nor seen or been
a party in the preparation <f any pleadings in any of
the courts pertaining te this cpisode except the one
prepared by Mr. Ronald Xhoo, =2s if szying he does not
trust Roneld Khoo but trusted the other Counsels;

I wonder therefore why he had discharged Mr. Chin,
caused himsclf to abscond for a day from this court,

went high and low locking for Mr. Ronald Khoo to be

his new Ccunsel instead. His change of stand meant
«..99/-
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In the High also that since the arrival of Mr. Ronald Khoo, he has
Court suddently woken up to look at the pleadings and given
No. 35

szgﬁent of his personal attention and approval, which he said he
Razak J? had not done before. But he has not told the cause for
(Liability)

17th July his sudden change of attitude. That is very important

1982 (Cont'd)

to me because in the absence of any cogent reason I

would conclude that he would also have found it

necessary to see and approve the other pleadings in the
care of the 2nd. defendant in the Sessions Court right

up to the Federal Court and the caveat proceedings 10
before the High Court, unless of course he says the

2nd. defendant and HMr. Chin possessed such vastly

superior kmowledge of the law to Mr. Ronald Khoo thaf

he could even afford not to lcoik at the pleadings.

But he has not said so.” I am zlso incidentally somewhat
advised by the agreed bundle that the defendant was at

some stage to lead a Queen Counsel in some notable case in
Singapore. Is he seriously saying therefore that ‘some
eminent Counsel in England was going to be persuaded by
him to descend in Singapore to be led by him whose sense 20
of efficiency, preparation, general awareness and concern
were such, unless he was lyinzz% feel certain he was,

that he was prepared to leave his own pleadings, that would
decide his own fate, entirely in the hands of others
however competent those others may be. What would

I wonder be the fate then of others' pleadings left

in his supposedly safe hands, leave a'lone that of

that notable case in Singapore. He said he had to

give his stamp of approval to the suit being filed

.. .100/-
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against the plaintiff at the Sessions Court because
it had to bé in his name, meaning that his name was
of nc¢ consequence and could be bandied zbout that
it did pot matter what happened to it. But if he

name and
had any/reputation es-imsegeisy at all surely his
name would be very much at stake at the Sessions
Court because if he lost, the whole of Bingapore,
let alone the legal fraternity, would descend upon
him with accusing fingers pointing at his integrity
and henesty in acquiring it in the first place. They
viculd wonder why a lawyer, who should lmow better,
should losc & casge against a lady, who says she cwns
the land unless they say he had improperly acquired
it from the start. Then »f course they wculd
exclain with horror and disgust that a lawyer like
him could be sc dishonest. It would he fcllowed bty
his whole career and reputation bcing in jecorpady
and not the least "his name being smeared and put te
shame. Is he caying that under thosc circumstonccs
he would, nevertoeless in an air of absolute atandon
Just leave things in the 2nd. defcndant's lap and
ceased to look back. Y think he is being plainly dis-
honcst. 1 believe he would rot cnly have looked at
the pleadings, he would have left no stones unturned

to see that it gets through the scrutiny cf the

he ¥nows .
Courts, becausc whatever happconed/people would taink,
becruse he puts his name dovn as the registered

truly
proprictor, ‘that he was/the owner of the land, and

...101/-
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since he wanted to be in disguise, people would not
know he was a great pretender. If he did not tread
carefully therefore, the whole scandal would be
exposed.

But the strange thing was, however, he
adopted the pleadings in this suit sometime in June
1981 when he first saw it although he said he had
never seen his statement of claim at the Sessions
Court and he had never said he was a bonafide
purchaser for value although it does appear in
evidence (Page 267) that he said he saw the statement
of claim and the defence at the Sessions Court. It
does show how contradictory he can be. The rezsod
it seems why he says_he adopts this suit but not the
other and has never seen it is because in the
Sessions Court he positively said he was a registered
owner and by necessary implication a bonafide
purchaser for value whereas in the other he did not
aitbough it does not seem to me to make any differ-
cnce becausc the effect of denyins in this suit to
the allemation that you are not a bonafide purchaser
for value implicitly means you are affirming the
fact that you are. DBut needless to say, decsperation
can drive one to do things which one does not nor-
mally do and therefore he had urged that he was not
at the Sessions Court on the 12th. of lay, 1976
clearly avoiding being told he was present when his

case was being heard although the record showed that

...102/-
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he was present. This was promted by Mr. lMajid, Counsel
for the plaintiff having, on the record on the 30th.
said that the defendant was present on the 12th. of
May. But we are not concerned with what Mr. Majid
said. We are concerned with what ®he Court recorded.
And the way the Court had recorded it showed that when
he was absent as on the 30th. of May and the 24th. of
June he would be recorded as being absent, but on the
other occasions, the court was silent. It must be
assumed therefore that when the Court does not record
that he was absent it must be intended to mean that he
wAs present, otherwise there was no point in the
vresiding officer recording only when the parties werc
absent., He mightj?iﬁs as well have not said it leaving
it to conjecturc whether the parties were absent or not.
An officer with some expgrience would normally have his
mind drawn to whcther the partics werce absent because
the question of striling off the action might arise and
he would specifically record that fact. The presiding
of ficer from the Ath. till the 30th. lay when this
incident took place was Encik Ahmad Fairuz, the Senior
President who is currently tho State Legal Adviser,
Johore. I cannot forsee why he would have recorded
that the plaintiff was present, on the 12th. of May
if in fact he was absent or for that matter on the
6th. or-the 10th., where the President had been silent
when likewise it nust be assumed the defendant was

present. 1f therefore Mr. Majid had also said that
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the 3rd. defcndant was present on the 12th. of May he
was merely echoing what the President himself had
recorded. Nevertheless the defendant was ﬁot going to
be dismayed or discouraged. He was determined to defy
the record; EZmbarked on a journey during the adjourn-
ment to see Mr. Majid and apparently Mr. Majid despite
of what he had said now says he was wrong. But why

has he not called Mr. Majid to give evidence? Since
all I have is the evidence of what Mr. Majid said on
record and what the Prcsident recorded where between 10
Mr. Majid and the record it is clear which one must
prevail. UlMr. Majid's absence meant that Majid had

said what he said at the Sessions Court. The defendant
said he checked with his Secretary's diary but the
diary was never produced: But more significant however
is how was it that he had nevertheless made¢ that long
Journey to K.L. to hear the plaint{fr's appeal in this
suit, if he had not made that comparatively short
Journey to Johor Bahru just across the causeway to

hear it also at the Secssions Court, unless he was lying. 20
Because whether it was at Johor Bahru or at Kuala
Lumpur his fate was still in the balance and he has to
see it through at least because the thought of being
scandalised would still hang over his hcad. In any
event why must he be at the Court in Kuala Lumpur at
all if he said he had loft matters in the hands of

his Counsecl if not because he was interestud in the
fate of his case in the same way that he would be

present in Court when his case was being tried in

eed104/-
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Johore Bahru. He is certainly not going to say he
went to K.L. just to see the plaintiff as_he seemed
to have said.

The defendant said his conduct at the Law
Society would show the consistency of his innocence.
But to me it has merely helped to disprove instead
that consistency, as the facts would bear out. 1In
the complaint (D2GA) by S.K.Tan and P.W.4 Page 253
it was alleged that "The complaina22were aware that
Arul was not possessed of funds which would have
enabled him to buy for a price of 220,000/~ or to
raise funds of %220,000/- and that he was a very
close friend of both Suppiah ond Jagindar and that
it was most unlikely that he Jould be an actual
purchaser from Suppiahﬁ and his reply was "The
complainants vere not.in a position to know of my
firancial standing and their speculation whether I
was an actual purcﬂaser was unfounded and malicious,
to say the least". Dut if there was no reason to
speculate that he uvas the actual purchaser then it
simply means he must be the actual purchaser. The
compleint says (Page 259) "It is known that Arul was
2 close friend of Suppinh and Jagindar and it becomes

obvious that Buppiah and Jagindar needed to have a

In the High

Court
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frierd so that there could te a bonafide purchaser for

value behind which any fraud which might later come to

light could be sheltered. Hence it became vitally
necessary to have a further sale to such a bonafide

purchaser for value and this was provided in the
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person of Arul". And his reply was (Pg. 273) (P.29C)
"I cannot comment on para 1 to 10 though in my view
the critique is wholly unfounded and slanted". In
nther words he was in effect saying to the Law Society
that he was a bonafide purchaser for value. The
complaint says "It is practically unbelievable that
such close friends would not enquire one of the other
the reason why Suppiah should want to sell 26 days
after he himself had bought the property and at
exactly the same price. The complaints feel that
it is hardly necessary to stress the host of obvious
deductions which can be made from this transaction
once the larger picture is seen. However in order to
assist the Counsel the following are pointed out:
Lhe defendant's reply‘;as (Page 273)." With regard to
para 1l the complainants helief are in my submission
un-warranted and has no place in the complaint. In
my submission no deductions can be rightly made in
view of the complainants having got their facts wrong
and in wanting to believe Madam Rajaratnam and Mr.
Devan who are not even (so far as is known to me) the
clients of either Mr. Cooma or Mr. S.K. Tan and who
it would seem clear has contradicted herself in her
geveral affidavits statutory declarations and other
documents." In other words the defendant is saying
there is nothing improper or unwarranted in the 2nd.
defendant selling the property only 26 days after he
himself had bought the property at the same price.

s 106/~
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That is certainly most extraordinary. In the High
. Court
The complainant say (Page 257) "M/s Rodyx No. 35
. Oe.
& Davidson have themselves a very competent conveyan- Judgment of
cing department. Why did Arul not use his own firm?* %i::tii;ty)

The defendant's answer was (Page 274) "I did not use 17th July
Rodyx & Davidson as we do not have a branch” {(or far 1982 (Cont'd)
that matter a proper office in Malaya), and I was
happy to use the firm M/s Suppiah & Singh. In fact
/s vBuppiah & Singh (and their predecessors) had been
agents of Rodyx & Davidson as lopg as I have been with
Rodyx & Davidson and moreover Rodyx and Davidson still
use M/s Suppiah & ©Uingh as their agunt in Johor. I

1o not wish to coruient whether Rodyx & Davidson have

a vuory competent conveyancing department to deal with
land fransaction in Johor or the rest of Malaya as
allcged in the complaint. As far as I am aware the
firm doez not handle any land transactions in lMalaya."
But I do not =e why 'if thc defendant was in Singapore
Rodyx & Davidson his own firm could net have conve-
niently handled the conveyancing in Singapore. There
appears to te nothing to prevent it. Query No. 2 was,
"vhy did Arul not view the property?" +«nd his answer
was (Page 274) "I do not know how they have come to
the conclusion that I did not view the property".

But, to me if in fact he had viswed the property all
he had to ssy was "I viewed the property".

That he did not say so simply meant that he did not

view it. Guery No. 3 - "why did he not enquire of
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Suppiah why the consideration should be the same even
though 26 days earlier Suppiah had paid stamp fees
of %3,400/-. His answer was (Fage 274) "This is a
matter entirely for Dato Suppiah, that is, at what
price he chose to sell the land." This clearly
suggests that the defendant had paid for the land
which he knew was not true. Query Nd. 4 - "Looking
at the transcript of the meetings with Arul it
becomes clear that Arul in fact did not provide the
consideration. Who did?" And the defendant's answer 10
was (Page 274)- "It is up to me to findzggnancing in
any way open to me within the law."” Here again he is
suggesting that he paid for the land which is comple-
tely false. The next question No. 5 by the complainant
was: "Why was Arul so reluctant to disclose the name
of the person who provided the money and the defendant's
reply was {(Page 274) - "I have stated my reasons in
the minutes. I told the meeting that I felt there was
an "enemy" within our midst and this has been borne
out in the complaint. I had heard that Mr. Cooma 20
had already approached my opponents solicitors in
Johor Bahru behind my back in what would seem to me
very suspicious and incorrect circumstances." But
the question is why should he be afraid of .anyone if .
he had not done any wrong. The "enemy" is just a
figment of his own imagination. Query No. 6 - "Why
did he not use his owh address on his transfer form

instead of that of Suppiah & Singh (Suppiah being the

...108/~
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to me
vendor)?" And his answer was "It was openlﬁo use the In the High
address of ny solicitors'. But surely it would have Court
. No.

been more convenientlif one was honest, to use one's Judgzint of
address. Question No. 7 - "Why did he not make full Razak J.

_ , (Liability)
enquiries as an ordinary person would have done in 17th July

regard to the purchase? And his answer was - "Whether 1982 (Cont'd)
I made any enquiries is irrelevant in my submission"”.
But it would also mean that he had not make any
enquiries otherwise there was no reason for him to
evade the issue. Query No. 16 - "The execution of
Form 14A by Arul without there passing any considera-
tion between him and Suppiah would appear to disclose
an offence under Section 423 of the Singapore Penal
Code (Cap 103) if the signing by Arul took place in
Singapore or Section 423 of the Malayan Penal Code
(Cap 45) if the signing took place in Johor Bahru."
And the defendant's answer was (Page 276) - "It is not
true that no consider;tion has passed to Dato' Suppiah
See Para 7 of ldm. Rajaratnan's Affidavit in which
Madam Rajaratnam had deposed "Pursuant to the agreement
dated the 30th. day of March 1974 the said Suppiah
had paid the money to the Dato' Jagindar Singh. ...."
Where is the evidence that no consideration has passed
to Dato' Suppiah?". <This is clearly a blatant lie to
the knowledge of the defendant because he knew he had
not paid one cent to the 2nd. defendant.

Thus we see that he had time and again said

he was a bonafide purchaser for the value of the land

+..109/-
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although in his pleadings he said he never said so
and time and again he maintained he paid for the land
when he knew it was not true and he maintained his
silence about the reasons why the 1lst. and 2nd.
defendants wanted to keep the land with him, as the
registered owner. Those were hardly conduct's consistent
with innocence. Ile said that he had orally stated that
he was a trustee of the property to the Law Society;
but he had not stated it in his Reply to the complainants
because he was afraid it might fall into the hands of
P.W.4 and S.K. Tan. But why should hebe afraid of then
if he had not done anything wrong. But, anyway what if
it should fall into their hands, frame up a case
against him - to whon and for what? Why should these
two be framing him for? Over a girl, and get entanggled
with the police themselves for fraud? I think it needs
quite a lot of imagination to see the logic of that
conclusion. Anyway, whatever little war he had with
P.W.4 over Migs Murugesu what had that got to do with
S.K. Tan. The defendant apparently had no grudge
against S.K. Tan. S.K. Tan was not involved in the tug
of war over Miss Murugesu. He did not seem to show
any passion for her. Why should he therefore unnecessa-
rily make things difficult for the defendant. But from
the record it showed that Potts inquiry in which S.K.

Tan was present was held befcre the complaint was made

to the Law Bociety. In Potts inquiry P.78 (Potts inquiry)
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the defendants had directly or in- -0 the High
Court
directly said he was "in a manner of speaking" a No. 35
trustee so does it make any difference whether the Judgment of
. Razak J.
defendant's Reply to the Law Society fell into the (Liability)
17th July

hands of'S.K.Tan or not since S.K.Tan already knew 1982 (Cont'd)
about it. So he kept disguise that he was the regis-
tered owner of land until the 7th. day of the trial,
safe into the thought that as long as the Potts
enquiry proceedings did not go in he could continue
to wear his mask and be secure. But as soon as Potts
records went in on the 7th. he had no choice but to
unmask hinself since he knew his game was up and he
had to tell that he was not the registered owner but
try as best as he could to save himself before it was
too late. That must the inevitable inference from his
previous stand and the sudden round about
turn he has now taken. Thus whatever his reason for
being supposedly a srustee he cannot run away from
the fact that he had been lying that he was a regis-
tered proprietor and the obvious reason and the only
reason for that lie not to disclose it until now,
after all these years, was to conceal the lst.
defendant's fraud. He seems to say the reason is
because Mr. Ronald Khoo has advised hinm to chanée

his stand. But surely he is not going to say that
Mr. Ronald Khoo also told him to lie that he was a
tegistered owner when he was not. And surely he is

not also going to say that lir. Ronald Khoo has just

ceelll/-
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told him, and only now he realises, that he had been
lying all these years. The simple fact is he had

n

not given any explsnation why he had been 1¥ing. 3Be
that as it may, let's see why he said he innocently

kept the 1lst. defendant's property with him. The

1st. defendant tcld him he wanted to keep it with

him for sub-division and development; he therefore
accepted vith no question further being asked. But

it's most strange that although he knew the 1lst.
defendant as a recognised developer that he did not

acsk him why he could not do thesc things himself.

It is also strange that although he kmew later the
property was transferred from the 2nd. defendant to

him he did not ask the 2nd. defendant why the latter
should not remain on-the register himself. Neither

did he ask the lst. defendant why he himself should

not be on the register. It is also most strange that

it did not occur to him that since the 1lst. and 2nd.
defendants were his good friends they night in fact find
hin a convenicnt place to keep their ill gotten
property. At first he said it did not occur to hin

to put himself down on the register as a trustee

because he did not direct his mind then to the systen,
but considering his 20 over years experience as a
practicing barrister, and what is more significant

and ironical that he had previously also been a Public
trustee hinself, that answer is extrenely difficult

to accept. Then he said he would not go on the register,
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even if his attention had to be drawn to it unless In the High

Court
it is mandatory and unless it is directed by the -

No. 35
beneficial owner since it would defeat the trust. Judgment of
But obviously it would have defeated the trust Ra?ak-J:

(Liability)

because it was meant to conceal the lst. defendant aﬁ$th July
his fraud and to reveal it would have broken that 1982 (Cont'd)
secret but unlawful trust.

I think it is enough from these answers for
anyone to say that under these circumstances that it
should have at least aroused a suspicion in his nind
as to make an enquiry. As the Privy Council said in
Assets Co. v Reihi (cited earlier) "The mere fact that
he might have found out fraud if he had been nore
vigilant and had made further enquiries which he
omitted to make does not itself prove fraud on his
part. But if it be shown that his suspicions were
aroused and he abstained from making enquiries for
fear of learning the truth, the case is very differ-
ent and fraud may be properly ascribed to him,"

I think the wvery fact that the lst. defendant told
the 3rd. defendant that he wanted the 3rd, defendant
to sub-divide and develop the land when there was no
question that the undertaking could have been
performed by the lst. defendant himself since he was
a developer, should alone be sufficient to arocuse
suspicion in the 3rd. defendant's mind as to put
himself on an enquiry but he did not. Instead he
accepted the lst. defendant's word without more and

clearly abstained from naking further enquiry for

D) 0113/"
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fear of learning the truth about the defendant's
fraud or, because he already knew, and therefore
fraud must be properly ascribed to him.

But once he had made the admission that he

was not the registered owner and had lied to say

that he was, it would only go intrinsically to confirm

the allegation of fraud against the 1lst and 2nd.
defendants because the 3rd. defendant could anly have
done so in order to conceal that fraud.

I should like now to touch on various
points raised by the parties on the evidence.

One would notice that the letters written
by the defendant were copied to the deceased Devan
when they should have. been sent to the plaintiff.

It seems clear that for these letters to bind the
plaintiff it must be shown that she had actual know-
ledge of them. Suspected or constructive notice is
not sufficient - (Halsbury's Pg. 868 Para 8611

Vol. 26.) One must appreciate the difficulty on
the deceased's part, if at all he had bothered on
whether toc act or not to act in a positive manner.
Ls I said the transaction was in form a sale because
it was a transfer but in substance it was intended
to be a gsecurity. As far as the deceased Devan was
concerned he might well had ignored these letters
especially since they were merely copied to him.
Anyway, considering how ghastly the construction of

P.30 and 31 had been made to mean to this court by
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the defendant we do not know how they were actually In the High

Court
made to represent to the deceased. 1

The effect of the imposition of the defen-?ﬁ&ézznt of

dant's caveat is, as Counsel for the plaintiff said, Razak J.
(Liability)
neither here nor there. Clearly the caveat is for qo¢p July
the purpose of preventing the plaintiff from creatin§982 (Cont 'd)
further charges which should not therefore be con-
if at all

sidered as an affirmation of the contract itself/by
her. In any event, her attention was never drawn to
the purpose of the caveat, so no necessary inference
could be drawn against her. She must still be sgecure
in the thought that she would keep her land back.

The defendant had urged that the plaintiff's

(P.109 ~ See Statement of Defence)

defence at the Session Court/was consistent with the
sale because the plaintiff said she was unable to pay
for the land but this again is utterly misleading.
Clearly reading between the lines of the defence this
was not what the plain;iff meant. The plaintiff said
at para 4 - "the defendants for business reason were
unable to repay the sum of $220,000/- within the
period." (The underlining is pine). Surely in the
context of the plaintiff's assertion in para 3 "that
the adjustments were not carried out entirely within
the stipulated time..." that the plaintiff were not
contending in para 4, that they were not able to pay
but they were not able to do so within the period
as construed by the defendants, which they did not

accept. That paragraph is as good therefore as
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sayirg "we are not bound to pay even if we can pay."
Since the averment in para 4 is repeated in para 6
it must therefore be read together.

The value of the land seemed to have
overshadowed the real issue. Ve are really not
concerned with what the value of the land was.

We are concerned with whether fraud had been commited
on the plaintiff of her land whatever the value of
Except on the question of damages
the land may be./ I think the issue was unnecessarily
raised. The plaintiff said it was worth §1 million. 10
She relied on Kepol's evidence,zgg:ever unjustified
that may bhe, she was not without any basis.
But valuation is something which even Government
valuers are found to be at variance and at odds with
the proper market value., What the plaintiff meant
probably was the land would be worth about #1 million
after the houses were built and sold. She may be
right, Ido not know. Judging {zoghat the defendant
had done to develop the land, I think she may not
be far from the mark. 20

The plaintiff was supposed to have confirmed
in P.56 that she had transferred the land with the
house on it. A copy of P.56A the original was
produced, P.56B. The plaintiff had denied she made
the confirmation in P.56 although she admitted sign-
ing it because her signature is on it. I recalled

SubraNaikar Counsel leading Mr. Caishin said that

he had agreed to P.56 to be admitted on being told

...116/-

498,



10

20

- 116 -

by the 2nd. defendant that this was one of the docu- In the High

C
nents filed with the Town Council Kulai. It did not ourt

No. 35
occur to him then of the authenticity of it. In my Judéient of
view, although documents are in the agreed bundle Ragak.J:

then (Liability)
the court is nevertheless entitled to exclude / if 17th July
their 1982 (Cont 'd)

there are reasons to doubt as to / authenticity,
otherwise it will be prevented from excludingidouument
in theory

which the parties may have/forged but the other had
been mislead to believe it was not and had been induced
to include it in the bundle. I have reasons to doubt
on the authenticity of P.56 beceuse the date on the
original appeared to have been erased. Another, the
copy does not seem to be the exact copy. The figures
"Sth. July 1975" the signature, "Tara" and the signature
of the 1lst. defendant on comparison do not appear to me
to be same. The two signatures of the plaintiff clearly
differ in appearance. The plaintiff said she had signed
a number of blank papers. Bearing that in mind and in
the light of the discrepancies in the writing in them,
the authenticity is P.S6 is very much in doubt. I would
therefore reject it.

She had also denied she signed the Income
Tax documents CST 1 (D.6). Unlike P.56, she had denied
she signed CST 1 at all. D6 is supposed to be the
return by her of her income to the Income Tax Depart-
ment. Since she had denied her signature and this was
not in the bundle it was for the defendant to prove her

signature. The document was produced thorugh the
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officer from the Department of Inland Revenue one
Silvarajah Arasu D.W.6. He said he received D.6 on
on the 24th. September 1975 but rather shockingly he
did not say from whom he received it. And yet he said
after receiving it he sent a letter to the plaintiff
D.31 but he did not receive a reply to it surprisingly
enough. I have reasons to believe that CST 1 was sent
to the Income Tax Department not by the plaintiff her-
self but by some other person because the facts as
alleged in D.6 is completely contrary to the evidence 10

in no uncertain terms
as had/heen established in this case. D.6 inter alia
said in para C(iii) that she had received $220,000/-
for disposing of the land to the 2nd. defendant. But
considering what had been said in evidence, especially
on the alleged payment of compensation by the plaintiff
of #6,000/- for staying on her land which I said had
no foundation whatsoever and does not stand to reason,
I cannot imagine for one moment why the plaintiff would
have nevertheless said she had accepted the $220,000/-
and had willingly and gladly asked the Income Tax 20
Department to charge her for something which she had
not received, when she had clearly not received the
$6,000/- out of the $220,000/-. I have a strong sus-
picion that D.6 is a forgery and bearing in mind that
the plaintiff said she had not signed it, it must be
expunged from the record. Someone who is interested
in proving that the plaintiff had sold the land to

the 2nd. defendant would evidently be interested to.
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tamper with the document. I think D.6 must be looked In the High

Court
at in the light of the same comment by me on P.564 Nb 35
Qe
and 56B and the blank papers. Judgment of
The defendant had touched on the variation Razak J.
(Liability)

on the amount paid by the plaintiff to H.L. Tan on 17th July
the recovery of the land. The amount stated on the 1982 (Cont'd)
transfer was %$10,200/- selling price and %10,900/-

buying price whereas she stated in evidence the

deceased Devan sold it to H.L. Tan for $3%Q,000/-

and she repurchased it from H.L. Tan for $30,000/-.

This point was raised by the defendant to cloud the

issue that the transfer was essentially a form of
security. But the fact that she said she paid

$30,000/~ and sold it for t1e same amount, is not
necessarily untrue. It is not an unknown practice for
two people for their own reasor not to state the real
consideratior on the transfer. 3But if the $30,000/-

was according tec the defendant a concoction then

the +10,000/- must be true, because one has to be true,
but even then there was only a difference of 4700/-
between the selling and the buying price. Would any-

one be selling 5 acres of land at Kulai about 10 miles

at Johor Bahru in 1965 for 3700/~ only? The defen-

dant 's valuer has not said this was the market price then.
That would be the lowest ever recorded sale price any-
where. It merely bears out the fact that it was not

intended to be a sale but a security.
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Sivanandan D.W.5 was called to confirm the
defendant's story because we will recall he took down
the dictation in manuscript P.31. There is a distinct
similarity between the 3 witnesses in respect of one
event, i.e. the 1lst., 2nd. and D.W.5 all said that the
deceased Devan went out with the plaintiff and had a
little discussion and a little while later they came
vack, and it was the deceased who said that the wife
wanted fo have a year's grace to repurchase it to suggest
that they were at all material times dealing with the 10
deceased Devan and not the plaintiff. Otherwise D.W.5
said he was not interested in what was going on. He
was not a party to it. e did not hear any introductions
being made. He was browéing through the magazines. He
was not apying real attention to what was going on. He
was flipping through the papers. The impression he
wanted conveyed was that he was in a stupor generally,
tut half a stupor sometimes; but what worried me was
that he fell into half a stupor only to remember those
matters which seemed to fevour the defendant but fell 20
into a full stupor when they seemed to favour the plain-
tiff. It's the usual evidence that we often hear -

I was not interested in what was roing on but I was also
interested. I was reading the papers but I was also not
reading the papers. He did not hear the introductions,
but nevertheless heard the instruction given by the
deceased to the 2nd. defendant. But it is extroardinary
to hear that there was no introduction by the deceased

when the plaintiff said
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he had never met the lst. and 2nd. defendants before In the High

and this apparently had not been disputed or C°Prt
3 ’ NO- 35 .
challenged. That is extremely odd so odd that I am Judgment of
of the view that there was in fact an introduction Razak J.
(Liability)

ag the plaintiff said. It is almost our everyday 17th July
custom especially if the hushand and wife are Englisn1982 (Cont'd)
educated. But there was a definite purpose in saying
there was no introduction as will be seen. So, the
three of them said either there was no intreduction

or they could not remember. MNevertheless the witness
could take time off from browsing the papers to

see the plaintiff indicating to the deceased to go to
and have a little discussion. In this respect he
recalled and remembered. le however did not hear what
was discussed although he was about 10 feet away and
evidently within earshot. He had to say naturally he
did not see or hear otherwise he would be queried what
he heard and since thié never happened he would be
flabbergasted. The usual catch-phrase was therefore
used - they were whispering. But if the plaintiff and
the deceased Devan really wanted to have a very
confidential discussion which is the impression given,
then it was very odd that they must be whispering in
the midst of their guests, when they could have left
the room altogether and gone somewhere for a little
privacy where they could talk quietly without caus-

ing any embarrasment to anyone. The witness said he
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remembered distinctly that it was the deceased who
asked for the one year's grace because he had to
write it down. That may be so, obut it was odd that
quite contrary to the general picture given the
deceased had suddenly taken the initiative from the
plaintiff. Although she was the one according to
them who suggested to the deceased to have a side
discussion. She was the one who did the reading of
P.3C although apparently this was the first time the
deceased had seen it and he had not read it himself
and would be content to pass them on to his wife.
In the little side discussion it was also the plaintiff
who seemed to be doing the talking. Indeed according
to this witness it was possible that there was a lot
of discussion between the plaintiff and the 2nd. defen-
dant. And yet when it came to making the suggestion
about the one yea2r's grace it was the deceased who
did it. The impression was that she was talkative and
inquisitive, as most housewives are, as between herself
and the deceased but that she suddenly lost her voice
when it came to talking to the defendant, suggesting
that since there was no introduction the plaintiff was
too shy to speak herself and left it to the deceased
to do the talking and the needful or else that the deal-
ing were done only with the deceased. I have already
said why the idea of there being no introduction is a
sheer fantasy island story. If she was the quiet
little introvert they were trying to picture of her then

perhaps that was the reason why she had easily been
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the victim of their deception. But I do not think, In the High
Court
having seen and heard her in the witness box, she was
No. 35
that simpleton and shy. And being English educated Judgment of
with a school certificate background, I think she would Razak J?
(Liability)
have the necessary confidence to talk on equal terms 17¢th July

Wwith her husband and the lst. and 2nd. defendants, with 1982 (Cont 'd)
introduction or no introduction, although she was only
a housewife as P.3l itself would bear testimony. The
fact that after the event they never saw her again and
never sSent her any letter except when to kick her out
of her land only showed that she would have dore a lot
of talking on that day and had taken them to task

that they had wished that that was the last they ever
saw her again which from the evidence was precisely
what they did. In my judgement D.W.3 was only an
incidental part of the conspiracy between the defen-
dant to defraud the plaintiff as his evidence amply
show. Contradictory and bias his testimony was un-
reliable and could not be depended upon.

The Question of res judicata had been
raigsed. I do not think it is proper for the defendant
to raise the question before me again since it had
already been dealt with by the Federal Court compri-
sing of Wan Sulaiman FJ, late Ibrahim Manan FJ and
Hashim Sani J. They had decided that the question of
res judicata did not apply as far as this suit is
concerned. I need only say one thing regarding res

judicata - how could there ever be such a question when
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the evidence that had heen disclosed before me had
never been disclosed before Anuar J and had by
the fraud of the defendant heen prevented from being
disclosed before him and he had never had the
opportunity to try the issue on the merits.

There is one last thing I should like to say
on the evidence before I proceed to the next point.
There gas been a mischievous and treacherous attempt
by thezggfendant to discredit the plaintiff by seeking
to produce the letter D.15 which she wrote to the Bar
Council regarding this case as to suggest that she
was wholly incapable of telling the truth since they
say she was capable of accusing anyone including the
Court for her own ends. I do not think I need to say
more than this - That D.15 speaks for itself. T
cannot conceive that the suggestion of improper motive
was her aim in writing it otherwise she would not have
made it public by sending it to the Bar Council who
might eventually send it to the Courts. Since the
letter was written by her to the Bar it was really a
complaint by her to the Bar regarding the conduct of
the 2nd. defendant, at the hearing before the appeal,
where 2nd.defendant had appeared as Counsel on
behalf of himself and the other defendants., But if
she had been seen to be acting in a somewhat ill
advised manner I do not think she was entirely to be
blamed. If the defendant had not acted in the way

they did in this case and inall the other cases in
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completely misleading everyone including the Courts In the High
and the latter had been taken offguard by their Court
. . No. 35
deception, she would not have found herself in a Judgment of
position, where I am sure, she felt and acted as if Razak J.
(Liability)

the whole world, including the Courts, had unjustly 17th July
fallen down on her. I would say, nevertheless, that 1982 (Cont 'd)
if she now feels in the light of what I have said

that her letter could be misinterpreted in the worst

form against her, it would not be inappropriate for

her if she makes a full and unqualified apology to

the right places. But that fact apart, I do not

think my judgement should he clouded in any way except

»y the evidence and the issue that were before me as

I found them, but it is most unfortunate that in

attenpting to detract the Court's attention from the

real issue the defendant had sought to exploit this

incident, clearly with the intention of swaying ny

judgement in their favour. But whatever one nay say

about the plaintiff, the many and persistent attempt

she made in the Courts to save her land, despite the

many failures and disappointments she had would only

go to show the strength of her conviction and the

truthfulness of her story.

I would therefore enter judgement for the
plaintiff as prayed and costs. As agreed, by the
parties, I shall deal with the gquestion of damages in
due course. I should like to deal next with the

3rd. defendant's counter-clain.
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The ?rd. defendant had countclaimed for
compensation under Section 329 of the National Land
Code for the reason that the plaintiff had wrongfully
caveated his land. But in the light of my judge-
ment that he is not entitled to the land and had
fraudulently made himself the registered proprietor,
there is therefore no merit in the claim. I would
therefore dismiss the counterclaim with costs.

I should like to deal next with the ques-
tion of contempt. In my view there has been a very
grave and abominable act of contempt committed
against the Courts by the three defendants that in
my view a proper punishment should be metted out
to them. The 3rd. defendant with the knowledge and
connivance of the lst. and 2nd. defendants had
attempted to deceive the Court that he was the right-
ful owner of the land when he was not and thereby to
induce the Court to order to evict the plaintiff in
the Sessions Court Case 146/76EPZé29gad with the
knowledge and connivance of the lst. and 2nd. defen-
dants also in C.H. 465?%2%2)his affidavit dated the
23rd. January 1978, affirmed to the same effect in
order to get the plaintiff's caveat removed (P.1ll3
Page 42). In the present suit the 3rd. defendant
with the connivance “and knowledge of the lst. and
2nd. defendants asserted, by way of his rebuttal,

that he was a bonafide purchaser for value, when

to his knowledge he was not. The President at
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Page 2 of his judgement on the eviction proceedings In the High

. . Court. :
in 146/76 (P.109) said "I decided that vacant --'E;"'_'
No. 3
possession ought to be riven bearing in mind that the Judgment of
. A ak J.
Torren System recognises only a registered owner Razak. *
7 ' ' (Liability)
such registration carried with it an indefeasible 17th July

ont'd)
title until proven otherwise as enunciated in 1982 (C

Sec. 304 of the National Land Code". Annuar J.C(as
he then was) on appeal said "The plaintiff became
registered owner of the piece of land on execution
of memorandum of transfer for valuable consideration.
The plaintiff is a bonafide purchaser for value",
conclusions which must necessarily be drawn fron
being the repistered proprietor. I have already
discussed Syed Cthman J's (as he then was) judgement of
this matter in 0.M. 46/77 (P.liggzage;esgg clearly
also has been misled. 1In this judgement he said

"The affidavit supporting the application may be
stated briefly thus. On the 10th. of October 1975
by transfer the applicant became the registered
proprietor of the land, Unless there is a cogent reason
I would presume the applicant was a bonafide
purchaser for value." The 3rd. defendant in the

said sworn affidavit said "The Reristrar of Titles
Johor served on me as the registered proprietor of
the land a notice ....", when this was clearly not
true. The 1lst. defendant had categorically said

(Pg. 146) “The 3rd. defendant was not a bona-

fide purchaser. He was ny nominee. He was acting
«eee127/~
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under ny instructions.” The statement of clain
by the 3rd. defendant in l46/76 stated that he
was a registered owner of the land. In so saying,
being the 1lst. defendants' nominee, it
was also thus an emphatic statement to the Court by
the lst. defendant of the same fact. It would also
be the lst. defendant’s assertion in C.M. 46/77
(P.113) and in thisvsuit because he was the lst.
defendant's nominee. The pleadings in C.S. 146/76
(P.109), and this suit, the affidavit in O.M.46/77 10
were prepared by the 2nd. defendant. In his written
submission (P.111) the 2nd. defendant emphatically
said the 3rd. defendant bought the land from him.
In view of the 3rd. defemdant's disclosure that he
was never the registered owner of the land, there-
fore the 2nd. had falsely prepared the.pleadings
and the affidavit and the submission with khowledge
that the 3rd. defendant was not a registered owner
or a bonafide purchaser, attempting to deceive the
Court into believing that he was, for the purpose of 20
those actions and motion.

It has been held in 2 cases that a barrister
hecoming a party to a fraud and conducting its case
so as intentionally to deceive the Court and a
solicitor deceiving the Court,was acting in contenpt

in the face of the Court. In Rex v Weisz (1951 2

KB Pg. 500) a solicitor was instructed by his

client to bring an action against book makers for
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money alleged to be owed by them to the client on bet. In the High
court

No. 35 .
against the book nakers although knowing that it was jﬁﬁ‘meht of

Razsle 3.
. ‘CLIability)
of publicity would induce the book makers to pay or. 17 h ;hly

1982 (Cont‘d)

The client insisted on the action being brought
not maintainable in law in the hope that the threat

if they did not, for the purpose of showing then up.
Accordingly, a Specially indorsed writ was issued
against the book makers by which the money was
claimed to be due on an account stated. No account
had been stated as the solicitor kmnew. The client
did not know the terms of the indorsement. It was
held that the solicitor had committed a contempt of
court because the indorserment on the writ was ficti-
tious and was designed to conceal from the court the
true nature of the clain. As Lord Geddard said in
the case "But to attempt to deceive the court by dis-
guising the true nature of the claim is a contempt.
It is putting forward what the 0ld cases called a
feigned isswe that is to say, not the truth but a
fictitious cause of action. We do not think it
necessary to go through the many cases cited in
argunent dealing with contempt of different kinds,
nor is it necessary to rerind the court that the
summary Jjurisdiction to punish contempt is one to be
exercised with caution. It is’in our opinion beyond
question that to disguise a cause of action so as

to conceal its true nature when in truth it is one
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prohibited by a statute is a contempt and as the
indorsement was signed in the name of the respon-
dent's solicitor's firm and he admits he was the
partner having chargezghe proceedings he must take
responsibility and bes held guilty of a contempt".
I need only say that there is a great similarity
between that case and our cases, because in both

cases they were false claims made by barristers

by attempting to deceive the Court. In Linwood v

Andrewsx & Moore (1888 Chancery Division Pg. 618) 10

the plaintiff Linwood a very young man sued his
aunt Louise Andrews and one Campbell both of whom
had great influence on hin to recover certain
property consisting of bonds alleged to have been
made away with by then. The Court granted an
interim injunction to festrain Louisa from parting
with the bonds and was ordered to bring them or the
proceeds of them if sold into court. Later Louisa
moved to disgharge the order. The plaintiff coun-
tered'this by a cross motion to attach Louisa for 20
contempt in rot bringing thé bonds. Kay J refused
Louisa's application and ordered her comnmittal.

The defendant Moore appeared as Counsel for Louisa
at ths hearings; he was joined by the plaintiff in
his action against Louisa where the plaintiff moved
the Court to &ommit Moore to prison for alleged

contenpt of court - (i) in attempting to obstruct
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the course of justice by concealing the fact that Ip the High
Court

No. 35
Judgment of
against Louisa; (ii) by secretly parting with the Razak J.

. o . (Liability)
bonds to one Watkin deceased, Louisa's solicitor 17th July

he had in his possession the bond in question on

the date of the service of the writ and injunction

who instructed Moore to appear as Counsel; 1982 (Cont'd)
(iii) by being a party to the reading on the lst.
hpril when Louisa moved to discharge the order
against her of affidavits which she knew to be
untrue; (iv) by inducting Louisa to make an
affidavit containing statements which she knew to
be untrue and (v) by endeavouring to prevent the
plaintiff deriving any benefit from the order
directing Louisa to bring the bonds or proceeds
into court. It transpired that in Louisa's motion
to set aside the order, ordering her to bring the
bonds into court she had made an affidavit stating
that she did not know what had become of the bonds
and that "neither her solicitor, agent, trustees
nor anyone else held the same on her behalf" which
affirration was completely false and untrue but were
nade on the advice of Moore, when the bonds were in
fact kept in Moore's house, deposited there by
Louisa with hié concurrence. The Court found Moore
guilty of contempt and this is what Kay J said

"I rust express my deep regret to have to deal with
a case of this kind and to find it unnecessary to

call for any reply from the plaintiff's Counsel.
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I have no doubt that Moore conspired with Watkin &
Campbell who had done their utmost to baffle the
court, and although he denied it, I believe that he
knows a great deal ‘'more about these affidavits than
he has yet told the court and he is quite as guilty
of the fraud that has been practiced on the court
as Watkin. This was the impression conveyed to oy
mind when Moore was in the box, and a more barefaced
attenpt to impose upon the court by fraud and suborned
perjury I have never seen. I should be wanting in
the duty I owe to society if I did not mark my dis-
approbation of such conduct in the strongest manner
It is-my painful duty - I say with great pain and
reluctance - to order‘£he defendant Moore %to be
imprison for contempt. In ay opinion, he knows more
than he has disclosed and if he will take a word of
advice from the court, I should advise him to make
known all the facts he knows in connection with
this extraordinary case. The result of three such
rien as Cempbell, Watkin and Moore acting together
is that the Argentine bonds have been sold by Watkin
and the other bonds are not forthcoming. Watkin has
died since the commencement of this action. Nothing
has been obtained from his estate except an order
for payment of £500/-. The loss of the plaintiff
is of everything except this £500/-. That loss had

been brought about to a great extent by Moore's
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conduct. Had he behaved like an honest man - not In the High

Court
to say as a barrister and a gentleman - when he - Lo
N . . No. 35
knew that affidavits were going to be used contaln-Judgment of
ing matter amounting to chicanery, he would have Razak J.
(Liability)

disclosed the facts to the court. He has not done 4ptp July
so. I was told that the arm of the court was so 1982 (Cont'd)
short that it could not reach him and that all that
he had been guilty of was in not having thrown
up his brief. This is not my opinion of the law.
The fault lies, not in not having thrown up his bdrief,
but in having made himself a party to a fraud by
conspiring with Watkin in inducing the defendant
iAndrew to make the affidavits which were used to
delude the Court I accordingly order Moore to pay
the cost of the motion and to be committed to prison
till further order and the documents to be impounded.”
I need only to echo _what Kay J had said in that case
that Mocre's act of preparing the falcse and untrue
affidavit and reading of it in court is similar to the
affidavit of the 3rd. defendant prepared by the 2nd.
defendant and reading his submission in court,falsely
stating that the 3rd. defendant bought the land.

Under Order 52 Rule 1(1) of the High Court
Rules 1980 it is provided that the power of the
High Court to punish for contempt of court may be
exercised by an order of committal in Form 110(2)
where contempt of court (a) is committed in connec-

tion with (i) any proceedings before the High Court
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or (ii) criminal proceedings, except where the
contempt is committed in the face of the court
or consist of disobedience to an order of the
court or breach of an undertaking to the court or
(i1ii) proceedings in a subordinate court or (b)
is committed otherwise than in connection with any
proceedings, then subject to para (4) an order of
committal may be made by the High Court. Rule (4)
says that "Nothing in the foregoing provision on
this order shall be taken as affecting the power of
the High Court to make an order of commital of its
own motion against a person guilty of comtempt of
court.” Rule (8) says "Nothing in the foregoing
provision of this order sfall be taken as affecting
the power of the court to make an order requiring a
person guilty of contempt of court, or a person
punishable by virtue of any written law in like
manner as if he had been guilty of contempt of the
High Court, to pay a fine or to give security for
his good behavious, and those provisions, so far
as applicable, and with the necessary modifications,
shall apply in relation to an application for such
an order as they apply in relation to an application

for an order of commital."

Oswald on coptempt (Para 3rd. Ed. at Pg.22)

says "In cases of assaulting or abusing a process
server or speaking scandalous words of the court an
order was made for immediate committal upon exparte

motion supported by an affidavit of the facts, and

.o 134/~
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upon contempt in the face of the court an order In the High
Court

of committal was made instanter as at present”.

. : No. 35

The Supreme Court practice (1979 Vol. 1 para 52) Judgment of

which is pari material with our High Court Rule 1980 Razak J.
(Liability)

cited the two cases above of Weisz & Andrews as 17¢h July

'
contempt in the face of the court which are treated 1982 (Cont'd)

as criminal as distinguished from civil contempt
punishable summarily. Hitherto a criminal contempt
must be for a fixed term and the court has no juris-
diction to discharge the prisoner before its expiry
(commentory therein in para 52/1/2) but this is no
longer the rule. Under English law there was
previously no right of appeal to a criminal contempt
but this has been abolished by statute under Section
13 of the Administration of Juscice Act 1960 (See
Appendix). I am not aware however of the existence
of any similar statute in our law. It would appear
therefore that the defendant have no right of appeal.
The distinction still lies in the fact that in
criminal, as distinguished from civil contempt, it
cannot be waived by the parties. That to act in
contempt "in the face of the court" is the same as
contempt which the court can punish "of its own
mction" is stated in Lord Denning's Judgement in
Balogh v St. Albans (1975 1 QBD Pg. 8l). He
explained "Gathering together the experience of the

past, then whatever expression is used, a Judge

ee.135/-
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of one of the superior court or Judge of Assize

could always summarily, of its own motion, for contempt
of court whenever there was gross interference with
the course of justice in a case that was being tried
or about to be tried, or just over, no matter whether
the Judge saw it with his own eyes or it was reported
to him by the officers of the court or by others -
whenever it was urgent or imperative to act at once.
This power has been inherited by the Judges of the
High Court and in turn by the Judges of the Crown
court. To show the extent of it I will give some
instances. He then cited "in the sight of the court”
as an example. He then went on "The power of summary
punishment is a great power but it is a necessary
power. It is given so as to maintain the dignity

and authority of the court and to ensure a fair trial.
It ig to be exercised by the Judge of his own motion
only when it is urgent and imperative to act immediate-
ly so as to maintain the authority of the court, to
prevent disorder, to enable witnesses to be free from
fear and jurors from being improperly influenced and
the like. It is of course to be exercised with scru-.
pulous care and only when the case is clear and
beyond reasonable doubt but properly exercised it is

a power of the utmost value and importance which
should not be curtailed". I need only say this
regarding what Lord Denning had just said. If the

court had not acted urgently it is only because the

«es136/~
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offence, in so far 9§ the Sessions Court is concerned,
it only became known after this trial began, and as far
as this court is concerned, it wams felt that to deal
with the question of contempt first might adversely
affect the prior disposal of the suit itself. The
two above cited cases of Linwood and Weisz are certain-
ly authority for saying that the gquestion of urgency
is relative to the event, bLecause even in those cases,
from the circumstances, the offence could not have been
discovered until well after the case was over when
the order of committal was nevertheless made.

The defendants misdeeds are acts of contempt
of the worst kind that the court can possibly think of,
because in seeking to achieve their evil end and insatia-
ble greed they made the court the subject of their
deception and mischief. The extreme culpability of
their ill-doing lay in,  the fact that the trust and
confidence which the court places on them as lawyers
had been used only to defile that trust by acting to
deceive the court thereby becoming the subject of
their mockery ridicule and contempt. The court can
dispense with justice only if counsel will not mislead,
otherwise justice will suffe£ from the infirmity of the
court itselfbeing devoid of justice. People seldom
pause to ask sometimes what safety the ordinary
individual has in the¢ hands of lawyers if the court
itself, in which he seeks redress is no longer
safe to be in the same hands. To me the defendants

act is even more despicable because it is an

2. 137/
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expressed advocate & solicitors rule that counsel
shall not practice deception on the court (Rule 17).
They have by falsely representing that the 3rd.
defendant was the owner of the land acted in utter
defiance and disregard of the court and the rules
of thelir own profession.

In my view for the extremely grievous
crime which they have committed against the court
the defendants must duly suffer the extreme punish-
ment of imprisonment which I do, by committing them
to prison for a period of 2 years. I do not see if
a term of 2 years had in a recent case becn imposed
on a barrister for committing a breach of trust,
against a member of the public, on a plea of guilty,
the same term should not be imposed on the defen-
dant who have committed a much more serious offence
of deceiving, or attempting to deceive the Court.

I shall nevertheless by virtue of Sec. 6(1) of the
High Court rules, suspend the order till after the
final disposal of this suit, on sufficient security
being furnished by them to the S.A.R. for their
appearance in this Court to abide by the order of
committal.

I should like in passing to record my appre-
ciation.of the invaluable assistance which has been
rendered by Counsels on both sides in thig case.

I would particularly like to mention Mr. Cashin
for whose tireless and tenacious effort this case

would never have seen the light of day. It is

«..138/~
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regretable if my decision had revealed itself rather
later than what had been reascnably expected but
I can assure all concerned that no harm was intended.
The wvolumnous documents I had to go through and the
lengthy submissions I had to pore at, not to mention
that my present task takes me constantly to every-
where but in fact to nowhere, that 1t scems to me

that delay is somewhat Jjust possible and inevitable.

Signed ABDUL RAZAK J.

( RAZAK J )
HIGE CCURT
KUALA LUMPUR.

Kuala Lumpur
17th. July, 1982.

Mr., H.E. Cashin for Plaintiff
assisted by Subra Naicker,
Subra Naicker & Co.,

45, Jalan Ibrahim (Tkt. 1),
Johor Bahru.

Mr. Chin Yew Meng for 1lst. defendant,
Allen & Gledhill,

Advocates & Solicitors,

Bapgunan UMBC (24th. Floor),

Jalan Sulaimen,

Xuala Lumpur.

Mr. Ronald Khoo for 3rd. defendant,
Shearn & Delamore,

No.2, Benteng,

Kuala Lumpur.

2nd. defendant in person

In the: High
Court

No. 35
Judgment of
Razak J.
(Liability)
17¢th July
1982 (Cont'd)

assisted by Mr. C. Paramjothy, Certified true copy

Wong & Paramjothy,
Bangunan Koperasi Melayu Johor, (sd)
5Cc-5, Jalan Segget,

P.0. Box 108, Secretary to Judge

Johor Bahru.
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ORDER

In the High L8 THE (1IGH COUNT O MALAYA AT JOHORE BAMKU
Court
CIVIL SUIT 0. 28l OF 197
No. 36 : s
Order (Liability)
17th July Betweaa
1982 Tara Rajaratnam (m.w.) .. Plaintiff
And

1. Datul Jagindar Singh
2. Datuk P. Suppiah
3. Arul Qhundran .o Defendants
CORAM: BLFORE Tils HOHOURABLL
lalt, JUSTLCK ABDUL RAZAK DI

UATOT ABU SAlALL, NIGH COURT,
IMALAY A, JOUURE Lalry., i

In Open Court
This 17tk day of July, 1982

ORULDER

This Action coming on for hecaring before the
Honourable Mr., Justice Abdul Razak bin Dato! Abu Samah
on the 12th of August 1981 in the presence of Mr, Howard
Edmund Cashin of Counsel for the Plaintiff assisted by Mr.
Subra Maicker and Mr. Chin Yew Meng of Counsel for the First
and Third Defendants and the Second Defendant in person and
assisted by Mr. Paramjothy and the Action continuing on
the 13th, 15th and 16th of August 1981 and the 13th of
September 1981 and when tha Action came on for further
hearing on the lith of September 1981 the parties werc as
before except that the Third Defendant now acting in person
and the Action contiauing on the 15th, 16th, 17tl, 19th,
20th, 2lst, 22nd, 23rd and the 24th of Septembor 1981 and
when it came on for further hearing on the 17th of October
1981 the parties were as bafore excopt that Mr. Ronald
Khoo now appearing a; Counsel for the .Third Deféndanﬁ'and
the Action continuing on' the 18th, 19th, 20th, 2lgt, 22nd,

24th, 25th, 26th, 27th, 28th and the 31lst of COctober and
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the l1st of Novcmber 1981 when Judgment was reservad In the High
to a date to be fixed and that the parties do put in Court
. No. 36
Tye S « $ s '
their Written Submissions AND THIS ACTION coming on Order

for Judgment on the 17th day of July 1982 in the presence (Liability)
17th July

of the parties as beforc except that the Second Defendant 1982 (Cont'd)

being absent and Mr. Chin Yew Meng receiving Judgment

on his behalf IT IS ORLEHRED that Judgment be granted

to the Plaintiff with costs and that the Counterclaim
of the Thnird pefendant against the Plaintiff be dismissed

10 with costs AND I IS FURTHER ORDERED that the Action be

adjourned to a date to be fixed and that the Plaintiff's
Counsal put in his Submissions on the gquestion of damages
by the 17th of August, 1982, and that the Defendants are
to reply by the 17th of September 1982, and that the
Plaintiff's Counsel's i"inal Reply be submitted into Court
by the 30th of September 1982,

Given under ny hand and the Seal of the Court,

this 17th day of July, 1982.

\Jégé@é

20 Senior Wssistant Heygistrar,
ligh Court, talaya,
Johore ua}uwz(YLL\
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No. 37

ONE OF THE APPENDICES
TO THE JUDGMENT OF RAZAK J.

Bt oy
LT
\..41\5”'?7".:‘ wir

NANAK PEARTIAL AT AHIR AN A NGl
COIOVATIE RN el 1 Taat HIM Gk
MEAL AY NS
NUEAL 2 UMtk

29th. July, 1982.

Secretury to
YeAeA. Loxrd Preuident.

Secretary to
YeAdois Chie: Justice.

Civil Suit No. 284 of 1979 at Johor Bahru.

"Administration of Jystice Act 1960, S.13" as quoted

at Page 134 of the Judgment 18 eaclosed, which wuas

omitted from the Appendix. The inconvenience is

regretted. 10

Thank you.

Secretary (o
Mr. Justice Abdul Ruzsk Bin Dato’ Abu Samah

¥/8 Shearn & Delgmore,
Nos 2, Benteng,

Kysla Lumpuy
IE.FN Mr. Ronald Khoo).

¥8 Allen & GCledhill,
Bangunan UMBC (24th. Iloor), 20
Jalan Suleiman,

%ﬁuln I.umm%.
olle o Chin Yew leng).

¥ s Subra Naicker & Co.,
45, Jalan Ibrahim (Tkt. 1),
Johor Balru,

Johor,
ek Juj-\\tv
\\r'w T’w

52k,
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administration of Justice Act 1960, S.13.

13, Appuoal in cases of contempt of court
(1) Subject to the provision- of thie section. 4n 3ppenl shell Lo under (hus
section {ram any acder or decision of o ‘°““, in the exercise of )\bmsd\ch.nn <0
punish for contempt of court lincluding crimingi contempt): and it refation to
any such order or decision the pravisians of this <ection ~-}I\all lqnve eﬁ"rg in
substitution for any other vnciment relating 1o appesls in civil o criminal
proceedings. .

12) An sppeal under this seciton shall lie 11 any cese at 1he Ivience of
the defendant and. in 1he case of an application for commiital ar grtichment.
11 the msiance of the apphicant . and 1he appesl shall lie

() from an orsler or decision of any inlerior court not referred ta in the

next following paragraph, to a Divisional Court of the High Court;

{¢) from an order or decision of a county court or any other inferior
caurt from which appeals generally lie to the Court of Appeal, and

from an order or decision of the Chancery Court of a County Palatine,

al asingle judge of the High Court, or of any cowrt having the powers

ol the High Court or of a judge of that court, to the Court of Appeal;

(v) froman order or decision of a4 Divisional Court or thie Court of Appeal
(including a decision of cither of those courts on an appeal under

this section), and from an order or decision of the Court of Criminal

Appeal or the Courts-Martial Appeal Court, to the 1louse of Lords,

{3) The court to which an appeal is brought under this section may reverse

or vary the order or decision of the court below, and make such other order
a3 may be just; and without prejudice to the inherent powers of any court
relerred to in subsection (2) of this section, provision may be made Ly rules

of court far authorising the release on bail of an appellant under this section.
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No. 38
NOTICE OF APPEAL OF 3RD DEFENDANT

In the Federal IN THE FEDERAL COURT OF MALAYSIA
Zourt (APPELLATE JURISDICTION)
gg;iff of CIVIL APPEAL NO:215 OT 1982
Appeal of

3rd Defendant Between

(Liability) 1. Datuk Jagindar Singh

12th
August 2. Datuk P. Suppiah
1982 3. Arul Chandren ...  Appellante
And
Tara Rajaratnam (m.w.) ces Respondent

(In the Matter of Johore Bahru High
Court Civil Suit No:284 of 1979

Between

Tara Rajaratnam (m.w.) cee Plaintiff
And

1. Datuk Jagindar Singh

2. Datuk P. Suppiah

3, Arul Chandran e Defendants)

NOTICE OF APPLAL

TALE NOTICE that the 3rd Appellant abovenamed
being dissatisfied with the decision of the Honourable
Mr. Justice Abdul Razak bin Datuk Abu Samah given at
Johore Bahru on the 17th day of July 1982 appeals to
the Federal Court against the whole of the said decision.

Dated this 12th day of August 1982.

Sd. Shearn Delamore & Co.
Solicitors for the 3rd Appellant
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To:—

1.

2.

S

5.

The Chief Registrar,
Federal Court,
Kuala Lumpur.

Senior Assistant Reglstrar,
High Court,
Johore Bahru.

The Respondent abovenamed
and/or her Solicitors,
Messrs Subra Naicker & Co.,
No.45, lst Floor,

Jalan Ibrahim,

Johore Bahru.

The 1lst Appellant abovenamed

and/or his Solicitors,
Messrs Allen & Gledhill,
24th ¥loor, Bangunan UMBC,
Jalan Sulaiman,

Kuala Lumpur 0Ol-33.

The 2nd Appellant abovensmed,

¢/o Messrs Suppiah & Singh,
No.2-D, Jalan Ah Fook,
Johore Bahru.

In the Federal
Court

No. 38

Notice of
Appeal of

3rd. Defendant
(Liability)
12th August
1982 (Cont'd)

The address for service of the 3rd Appellant

is Shearn Delamore & Co., No.2 Benteng, Kuala Lumpur
Ol“lg.
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No. 39
NOTICE OF APPEAL QOF 1ST AND 2ND

DEFENDANTS
In the Federal IN THE FEDERAL CCUURT OF MALAYSIA
Court (Appellate Jurisdiction)
No. 39 FEDERAL COURT CIVIL APPEAL NO.216 OF 1982
Notice of Bet
Appeal of etween
1st & 2nd 1. Datuk Jagindar Singh
Defendants 2. Datuk P, Suppiah
(Liability) 3« Arul Chandran vee Appellant
1bth August And
1982

Tara Rsjaratnam (m.w.) ... Respondent
(In the Matter of Civil Suit No.284

of 1979 in the HigH Court in Malaya

at Johore Bahru

Between
Tara Rajaratnam (m.w.) ... Plaintiff
And
1. Datuk Jagindar Singh

2. Datuk P. Suppiah
3. Arul Chandran coe Defendants)

NOTICE OF APPEAL

TAKE NOTICE that Jagindar Singh and P. Suppiah
the First and Second Defendants respectively, being
digsatisfied with the decision of the Honourable Mr.
Justice Ahdul Razak bin Dato' Abu Samah given at Johore
Bahru on 17th day of July, 1982, appeals to the Federal
Court againgt the whole of the said decision.

Dated this l4th day of August, 1982.

S5d: Jagindar Singh

First Defendant

Sd: Suppiah & Singh
8d: P. Suppiah Solicitors for the First
Second Defendant and Second Defendants
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To:

The Chief Registrar,
Federal Court,
Malaeysia,

Kualsa Lumpur.

to:

The Sr. Assistant Registrar,
High Court,

Malaya,

Johore Bahru.

to:

The abovenamed [espondent,
and/or her Solicitors,

Messrs. Subra Naicker & Co.,
No.45, 1lst Floor, Jalan Ibrahim,
Johore Bahru.

to:

The abovenamed Third Defendant
and/or his Solicitors Messrs.
Shearn, Delamore & Co.,

No.2, Benteng, Kuala Lumpur.

In the Federal
Court

No. 39
Notice of
Appeal of
1st & 2nd
Defendants
(Liability)
14th August
1982 (Cont'd)

The address for service for the First and Second

Defendant is lMessrs, Suppish & Singh, 2-D, Jalan Ah Fook,

Johore Bahru.
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No. 40

MEMORANDUM OF APPEAL OF 18T AND 2ND

DEFENDANTS

IN THE FEDERAL COURT OF MALAYSIA
éguiie Federal (Appellate Jurisdiction)
No. 40 PEDERAL COURT CIVIL APPEAL NO,216 OF 1982
Memorandu. Between
of Appeal
18t & 2nd 1. Datuk Jagindar Singh

2. Datuk P. Suppiah
?Ei:g:i?t;) 3, Arul Chandran ... Appellants
218t September And
1982

Tara Rajaratnam (m.w.) ... Respondent
(In the Matter of Civil Suit No. 284

of 1979 in the High Court in Malaya

at Johore Bahru

Betweesn
Tara Rajaratnam (m.w.) ees Plaintirf
And

1. Datuk Jagindar Singh

2. Datuk P. Suppiah
2. Arul Chandrsn ces Defendants)

MEMORANDUM OF AFPPEAL

Jagindar Singh and P. Suppiah, the First and
Second appellants abovenamed appeal to the Federal
Court against the whole of the decision of the
Honourable Mr., Justice Abdul Razsk bin Dato' Abu Samah
given at Johore Bahru on the 17th day of July 1982 on
the following grounds:

1. The learned Judge erred in law and in fact in

holding that the Second Defendant's undertaking

not to sell the property for one year ran from

the Sth July 1975:

2. The learned Judge erred in law and in

fact in holding that there was a breach of

contract because the payment was not done in

accordance with the Agreement dated the 30th

March 1974:

ee2/=
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3. The learned Judge erred in fact in In the Federal
holding that the original Agreement was not Court

No. 40
varied so as to take account of the fact Memorandum:
that 121,819.80 Dollars was owing to the of Appeal

18t & 2nd
HongKong and Shanghai Bank: Defendant
4, The learned Judge erred in law and (Liability)

218t September
in fact in holding that the action by the 1982 (Cont'd)

Second Defendant sgainst Dr, Das in res-

pect of a dishonoured cheque was breach of

the memorandum:

5. The lesrned Judge erred in law in
congidering the unpleaded and unargued quest-
ion of whether the Second Defendant was acting
as agent for the First Defendant as undisclosed
principal:

6. If the learmed Judge did not so err then
he erred in fact in finding that the Second
Defendant was acting as such agent:

7. The learned Judge exrred in law in hold-
ing as he appears to have dons that if there
was such an agency then both the Pirst Defendant
and the Second Defendant would be liable to

the Plaintiff for breach of contract:

8. The learned Judge erred in law in consi-
dering the question of undue influence in cir-
cumstances when the transaction was not é%pnble
of being set aside and where the Plaintiff had
not made and had never been in a position to
make a tender of monies for the property by the
First and Second Defendants:

.03/"
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Memorandum

pf Appeal
1st & 2nd
Defendants
(Liability)
218t September
1982 _(Cont'd)

-3 -
9, | The learned Judge erred in law in
holding that any transaction inter wvivos
between a solicitor and client is presumed
to have been procured by undue influence:
10. The learned Judge erred in law in
considering that Section 16(1) of the Con-
tracts Act was applicable:
1l. The learmed Judge's finding that the
Second Defendant was the Plaintiff's solicitor
at the material time was against the weight of 10
evidence:
12, The learned Judge erred in law and in
fact in holding that in the circumstances of
this case a presumption of undue influence arose
in the Plaintiff's favour:
13, If Section 16(1) of the Contracts Act
was applicable the learned Judge erred in law
in applying it in the absence of evidence of
undervalue:
14, The learned Judge erred in law and in
fact in holding that the terms of the Memorspdum 20
were harsh and unconscionable and unfair to the
Plaintiff:
15. The learned Judge erred in law and in
fact in hqlding that the First and Second Defendants
had not rebutted the presumption of undue influence
even if there was one or discharged the burden
on them under Section 16 of the Contracts Act

even if there was one:

colt/=
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le. The learned Judge's finding that the In the Federal

Plaintiff was never informed of the variation Court(
No. 40
of the original Agreement was made in the Memorandum
absence of any evidence in support of it of Appeal
18t & 2nd
or was against the weight of evidence: Defendants
. If the learned Judge was at P.40C (Liability)
17 e & 21st September
making a finding of fraud such a finding 1982 (Cont'd)

was wrong in law and in fact:

18. The learned Judge erred in law in
considering that Section 20 of the Contracts
Act was applicable:

19. The learned Judge erred in law and in fact
in holding that the First and Second Defendants
as solicitors had been entrusted with the hold-
ing of the Document of Transfer as security:
0. The learned Judge erred in law and in
fact in holding that the First and Second De-
fendants were constructive trustees of the
property:

21. The learned Judge erred in law and in
fact in considering that the Plaintiff was ask-
ing the Court to declare that the Transfers

to the Defendants were fraudulent and null and
void:

22. The learned Judge erred in law in consi-
dering that Section 340 of the National Land
Code was brought into play because in order to
claim damages it was only implicit that the
Plaintiff must first be able to set aside

the land in the hands of the Defendants if

it had not been transferred to 3rd parties:

ee5/~
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23. If the learned Judge was right to
consider Section 340 he erred in law in
construing the word "fraud" in that Section
by reference to the Criminal Law or by
reference to Section 17 of the Contracts
Act:
24, The learned Judge's finding that the
Plaintiff was under the impression that the
land was transferred to the Second Defendant
as a security was against the weight of evi-
dence:
25. There was no evidence on which the
learned Judge could find that the Defendants
had failed to serve the Plaintiff with documents
because "they had to avoid her so that there
could be no stumbling block to their mischief":
26. The learned Judge erred in law and
in fact in holding that the Memorandum and
Transfer were not consistent with a sale
coupled with a right of repurchase for one
year and that the sale and such right were
in direct conflict:
27. The learned Judge erred in law in
holding that there could not have been a sale
because the Second Defendant did not file a
caveat until February 1975:
28, The learned Judge erred in law and in
fact in holding that the Second Defendant's
Statutory Declaration in support of the caveat
contradicted an assertion that there had been
a sale:

«e6/=
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29. The learned Judge erred in law in In the Federal
Court

No. &40
the time for re-purchase would run from the yemorandum

holding that the failure to disclose that

20th March 1974 and not from the date when ©f Appeal
18t & 2nd

the 220,000 Dollars was paid was an act of Defendants
(Liability)
218t September
30. The learned Judge erred in law and in 1982 (Cont'q)

fraud:

fact in holding the Second Defendant was
guilty of fraudulent misrepresentation when
he represented to the Plaintiff that if Dr.
Das was unable to pay the debt the land
would be sold and the balance could be used
to buy some property nearby. No allegation
of such fraud was pleaded and in any event
the finding of facts relied on was against
the weight of evidence:

3l. The learned Judge erred in law in
holding that the Second Defendant represen-
ted that the Transfer to him was subject to
buying in accordance with the terms of the
Memorandum:

32. The leuarned Judge erred in law and

in fact in holding that the Memorandum was

a false device to induce the Plaintiff to
sign the Transfer:

33. The learned Judge erred in law and

in fact in holding that the action against
Dr. Das for the dishonoured cheque extinguished
the Memorandum:

34, The learned Judge erred in law and in
fact in holding that the manuscript addition

to the Memorandum repudiated the status of
o?/=
535.
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Memorandum

of Appeal

18t & 2nd
Defendants
(Liability)
218t September
1982 (Cont'd)
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the Second Defendant from one of absolute
owner to that of & mortgage and in holding
that it was never intended to have any
effect and in holding that it could not
have any effect:
35, The learned Judge erred in law in
holding that the fact that the Transfer was
left undated was evidence of an intention
not to comply with the Memorandums
26. The learned Judge erred in law in 10
holding that by accepting the said manus-
eript addition the Second Jefendant was
acknowledging and representing that it was
a security:
3. The learned Judge erred in law and in
fact by holding that the 3econd Defendant in
not withdrawing the Memorandum and manuscript
chose to mislead the Plaintiff and that he
was estopped from his own fraudulent conduct
from asserting the true construction of the 20
documents:
28. There was no evidence on which the
learned Judge could find that the Second
Defendant deliberately avoided payment of
the amount owed by Dr. Das:
39. There was no evidence to support the
learned Judge's finding that the terms of the
Memorandum were not varied or alternmatively
such finding was against the weight of evidence:
40. There was no evidence to support the 30
learned Judge's finding that it was not shown
by the Defendants that the Plaintiff had

..8/-
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authorised her husband to represent her In the
F
in connection with the Memorsndum and matters ederal
Court
arising out of it or altermatively such find-No. 4o
ing was against the weight of evidence: Memorandum
of Appeal
4], The learped Judge erred in law in 1st & 2nd

nolding that by dealing with the Plaintirf's Defendants
(L ability)
husband the Defendants' fraud was made "Even 21gt

September
1982 (Cont'd)

more damnable and on this fraud alone ..,...
the Defendant's story must be refuted and
Judgment be entered for the Plaintiff":

42, The learned Judge erred in law and

in fact in holding that the First and Second
Defendants by their letter dated the 2nd
February 1975 were representing to the Chung
Khiaw Bank Ltd. that the Second Defendant
was the absolute and unqualified owner of
the property and in holding that such letter
was a fraud on the said Bank:

43, The learned Judge erred in law in
holding that the Defendant evinced an inten-
tion to defraud the Plaintiff by their
deliberate act of transferring the land ¢o
them without first {informing the Plaintiff:
44, The learned Judge erred in fact in
holding that there was no evidence that
Messrs. Yeow and Chin were informed of the
proposed Transfer:

45, The learned Judge erred in fact in
holding that Messrs. Yeow and Chin were not
acting for the Plaintiff in comnection with

the said Transfer:

«e9/=
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46. The learned Judge erred in law in
holding that the First Defendent's attesta-—

tation of the Transfer was indicative of fraud:
47, There was no evidence to support the
learned Judge's finding that "the Defendant's
modus operandi was to obtain the Title Deeds
ignore the Ilemorandum refrain from paying
CEB and thus forcing the Plaintiff to reduce
the overdraft himself and when the opportune
moment came for them to pay the Bank dis- 10
charge the Charges and register the land in
their name while all the tirme the Plaintiff
wag kept completely in the dark":
48, The learned Judge erred in considering
that the sllegation ags against the First and
Second Defendants was of collusion to commit
fraud or that there was any allegation of
conspiracy against any Defendants and erred
in law in considering that Section 10 of the
Lvidence Act was spplicable: 20
49, The learned Judge erred in law and in
fact in holding that "If the Znd Defendant
had falsely represented to the Plaintiff the
facts then since (the lst Defendant) knew that
they were false and chose to remain silent
instead then he must be guilty of fraud too":
50. There was-no evidence to support the
learned Judge's finding that the Transfer to
the 3rd Defendant at the lst Defendant's_
direction was to hide it from the Plaintiff 30
having fraudulently obtained it from hexr:
0el0/~
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51. The learned Judge erred in law in In the
holding that in considering fraud the Court g:iﬁzal
can draw inferences against the lst Defendant No. 40
from letters written by his firm and that the Memorandum
of Appeal
1st Defendant nust be deemed to know about all 9.+ g 2nd
. Defendants
the letters written by his firm: : a
7 (Liability)
52. The learned Judge erred in law in 21st September

al
holding that the 3rd Defendant could only 1982 (Cont 'd)

exonerate himself by stating that he was a
bona fide purchaser for value:

53. The learned Judge erred in law and
in fact in holding that the stand initially
or at any time taken by the 3rd Defendant in
these or any other proceedings was that he
was a bona fide purchaser for value:

54, The learned Judge erred in law in
holding that it was implicit in being a
registered owner that one was a bona fide
purchaser for value:

55. There was no evidence to support the
learned Judge's finding that the 3rd Defen-
dant lknew the contenta of the pleadings and
other documents in the Sessions Court case
prior to January 1977:

56. There was no evidence to support the
learned Judge's finding that the 3rd Defen~
dant was present in the Sessions Court case
on the 12th May 1976:

57. The learned Judge erred in fact in
inferring that the 3rd Defendant said in
effect, or time and again to the law Society
that he was a bona fide purchaser for value:

<11/~
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58. The learned Judge erred in fact in
finding or inferring that the 3rd Defendant
had been lying that he was a registered pro-
prietor and the only reason for that lie not

to disclose it until now was to conceal the

~1lst Defendant's fraud:

N. The learned Judge erred in law and in
fact in holding that the fact that the lst
Defendant told the 3rd Defendant that he
waﬁted the 3rd Defendant to subdivide and
develop the land ..... should alone be
sufficient to arouse suspicion in the 3rd
Defendant's mind as to put himself on an
enquiry and as he did not enquire fraud

must be ascribed to” him:

60. The learned Judge erred in law in
holding that for letters written to or copiled
to the Plaintiff's husband to bind the Plain~
tiff it must be shown that she had actusal
knowledge of them:

6l. The learned Judge erred in law and

in fact in holding that the 2nd Defendant's
caveat was for the purpcse of preventing the
Plaintiff from creating further charges if

by that he meant that that was its only
purpose or the actual reason for lodging

the caveat:

62. The learned Judge erred in law and

in fact in hoiding that no necessary inference
as to the Plaintiff's knowledge of the conti-

nued existence of the agreement could be drawn

5ko.
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against the Plaintiff by reason of the In the

) Federal
lodging of the caveat and her being Court
notified of such lodging: No. 40
63. The learned Judge erred in law in Memorandum

of Appeal

construing the Plaintiff's Defence in the gt & 2nd
ts
Segsions Court case: ?Ei:ﬁii?ty)

&4, The learned Judge erred in law in 21st September
1982 (Cont'd)

holding that the Court was not concerned

with what the value of the land was but

was concerned with whether fraud had been

committed whatever the value of the land

night be:

65. There was no evidence to support the

learned Judge's finding that the Plaintiff

probably meant that the land would be worth

about 1M. Dollars after the houses were

built and sold:

66. The lfarnad Judge erred in law and

in fact in rejecting P.56, P. 56A and P. 56B:

67. There was no evidence to support the

learned Judge's belief that the original of

06 was sent to the Income Tax Department not

by the Plaintiff herself but by some other

person or his suspicion that the said docu-

ment was a forgery and the learned Judge

erred in law in expunging it from the record:

68. The learned Judge erred in finding that

the evidence of Sivanandan (D.W.S5) was that

the Plaintiff and her hugband had a confiden-

tial discussion in the midst of their guests

or that he said that no introductions were

made and therc was no evidence to support
. cl}/-
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the learned Judge's finding that his evi-
dence was contradictory or biased or that he
was an incidental part of the conspiracy
between the Uefendants to defraud the Plain-
tiff. ‘The learned Ju:dge wasc wrong to reject
his evidence:
&9. The learned Judge erred in law and in
fact in rejecting the 3rd .efendant's Counter-
claim:
70. If the learned Judge held that his 10
findings entitled the Plainti{f to damages
for undue influence, fraud or breach of

trust he erred in law.

Dated this 21st day of Ueptember, 1982.

(sd) Jagindar Singh

First Appellsnt

(sd) P. Suppiah
Second Appellant

(8d) Allen & Gledhill

Solicitors for the First

and Second Appellants 20

542.
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To:

° In the
The Chief Registrar, Federal
Federal Court, Court
Malaysia, —_—
Kuala Lumpur. No. 40

And to: f:te_m:randum
The Senior Assistant Registrar, 1 ppeal

st & 2nd
High Court,
nalaya’ Defendaﬂts
Johore Bahru. (Liability)
218t September

And o 1982 (Cont'd)
The abovenamed Respondent,
and/or her Solicitors,
Messrs. Subra Naicker & Co.,
No. 45, 1lst Floor, Jalan Ibrahim,
Johore Bahru.

And to:

The abovenamed Third Appellant,
and/or his Solicitors,

Messrs, Shearn Delamore & Co.,
No. 2, Benteng,

Kusla Lumpur.

The address for service for the First and
becond Defencants is Messrs Allen and Gledhill, Bangunan
U.MuB.C., (24th Floor) Jalan Sulaiman, Kuala Lumpur 0l1-33,

Sk3.



In the IN 7HE FEDERAL COURT OF MALAYSIA

Federal (Appellate Jurisdiction)
Court
—=u= PEDFRAL COURT CIVIL APPEAL NO.216 OF 1¢ 2
No. 40
Memorandum Between
of Appeal - .
1st & 2nd l. Datuk Jagindar Singh
2. Datuk P. Suppisah
Defendants 3, Arul Chandran ces Appellants
(Liability)
218t September And

1982 (Cont'd) Tara dujaratnar (m.w.)... Respondent

(In the Matter of Civil Suit No.284
of 1979 in the Wizh Court in Malaya
at Johore Dahru

Between
Tara Rajaratnam (R.we) ... Plaintiff
And
1. batuk Jagindar Singh

2. Datuk P. Suppiah
%Z. Arul Chandran «e. Jefendants)
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MEMORANDUM CF AFPPEAL
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Filed this 21st day of September, 1982.

Megsrs Allen & Gledhill,
Advocates & Solicitors,

B U.M.B.C.
(2ath Fioor)
Jalan Sulaiman,
KUALA LUMPUR 01-33.
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No. 41

MEMORANDUM OF APPEAL OF ZRD

DEFENDANT
IN THE FEDERAL COURT OF MALAYSIA In the
(Appellate Jurisdiction) Federal
FEDERAL COURT CIVIL APPEAL N0.215 OF 1982 Court
Between No. 41
Memorandum
1. Datuk Jagindar Singh of Appeal
2. Datuk P, Suppiah
3 Arul Chandran Appellants o Defendant
(Liability)
And 21st September
1982
Tara Rajaratnam (m.w.) cee Respondent

(In the Matter of Civil Suit No.284
of 1979 in the High Court in Malaya
at Johore Bahru

Between
Tara Rajaratnam (m.w.) cee Plaintirf?
And

1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3, Arul Chandran cee Defendants)

MEMORANDUM UF APPEAL

Arul Chandran, the Third Appellant abovenamed
appeals to the Federal (ourt against the whole of the
decision of the Honourable Mr, Justice Abdul HRazak
bin Dato' Abu Samah given at Johore Bahru on the 17th
day of July 1982 on the following grounds:

1. The learned Judge erred in law and in fact
in holding that the Second Defendant's under-
taking not to sell the property for one year

ran from the Sth July 1975:

2. The learned Judge erred in law and in fact
in holding that there was a breach of contract
becsuse the payment was not done in accordance

with the Agreement dated the 30th March 1974:

002/"
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3. The learned Judge erred in fact in
holding that the original Agreement was not
varied so as to take account of the fact
that 121,819.80 Dollars was owing to the
Hongkong and Shanghai Bank:

4, The learned Judge erred in law and
in fact in holding that the action by the
Second Defendant against Dr. Das in respect
of a dishonoured cheque was breach of the
memorandum:

5. The learned Judge erred in law in
considering the unpleaded and unargued
question of whether the Second Defendant

was acting as agent for the First Defendant
as undisclosed principal:

6. If the learned Judge did not so err
then he erred in fact in finding that the
Second Defendant was acting as such agent:
7e The learned Judge erred in law in
holding as he appears to have done that if
there was such an agency then both the First
Defendant and the Second Defendant would be
liable to the Plaintiff for breach of contract:
8. The learned Judge erred in law in
considering the question of undue influence
in circumstances when the transaction was
not capable of being set aside and where the
Plaintiff had not made and had never been in
a position to make a tender of monies for the
pfoperty by the First and Second Deferndants:

«e3/=
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9. The learned Judge erred in law in

In the
holding that any transaction inter vivos Federal

Court
between a solicitor and client is presumed ﬁ"':::‘

Q.
to have been procured by undue influence: Memorandum

. . of Appeal
. T d J red in 1 in

10 he learne udge ex aw 3rd Defendant
considering that Section 16(1) of the (Liability)

21st September

Contracts Act was applicable: 1982 (Cont'd)

11. The learned Judge's findinp, that the
Second Defendant was the Plaintiff's solicitor
at the material time was against the weight

of evidence:

12. The learned Judge erred in law and in
fact in holding that in the circumstances of
this case a presumption of undue influence
arose in the Plaintiff's favour:

13. If Section 16(1) of the Contracts Act
was applicable the learned Judge erred in law
in applying it in the absence of evidence of
undervalue:

14, The learned Judge erred in law and in
fact in holding that the terms of the Memorandum
Were harsh and unconscionable and unfair to the
Plaintiff:

15. The learned Judge erred in law and in
fact in holding that the First and Second
Defendants had not rebutted the presumpfion of
undue influence even if there was one or discharged
the burden on them under Section 16 of the

Contracts Act even if there was one:

oslt/=
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1982 (Cont'd)

16. The learned Judge's finding that the
Plaintiff was never informed of the variation
of the original Agreement was made in the
absence of any evidence in support of it

or was againgt the weight of evidence:

17. If the learned Judge was at P.40C
making a finding of fraud such a finding was
wrong in law and in fact:

18. The learned Judge erred in law in
congidering that Section 20 of the Contracts 10
Act was applicable:

19. The learned Judge erred in law and

in fact in holding that the First and Second
Defendants as solicitors had been entrusted
with the holding of the Document of Transfer
as security:

20, The lesrned Judge erred in law and in
fact in holding that the First and Second
Defendants were constructive trustees of the
property: 20
21. The learned Judge erred in law apnd in
fact in considering that the Plaintiff was
asking the Court to declare that the Transfers
to the Defendants were fraudulent and null and
void:

22, The learned Judge erred in law in
considering that Section 340 of the National
Land Code was brought into play because in
order to claim damages it was only implicit
that the Flaintiff must first be able to get 20
aside the land in the hands of the Defendants

if it had not been transferred to 3rd parties:

ve5/=
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23. If the learned Judge was Tright to In the
\ 40 din 1 . Federal
consider Secticn 3 he erred in law in Court
construing the word "fraud" in that Section " No. 41
by reference to the Criminal law or by Memorandum
of Appeal
reference to Section 17 of the Contracts Act: 3rd Defendant
24, The learned Judge's firding that the (Liability)
21st September
Plaintiff was under the impression that the 1682 (Cont'd)

land was transferred to the Second Defendant

as a security was against the weight of
evidence:

25. There was no evidence on which the
learned Judge could find that the Defendants

had failed to serve the Plaintiff with documents
hecause "they had to avoid her so that there
could be no stumbling block to their mischief":
26. The learned Judge erred in law and in
fact in holding that the Memorandum and

Transfer were not consistent with a sale coupled
with a right of repurchase for one year and that
the sale and such right were in direct conflict:
27. The learned Judge erred in law in

holding that there could not have been a sale
because the Second Defendant did not file a
caveat until February 1975:

28. The learned Judge erred in law and in
fact in holding that the Second Defendsnt's
Statutory Declaration in support of the cavesat
contradicted an assertion that there had been

a sale:

a6/
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29. The learned Judge erred in law in

holding that the failure to disclose that

the time for repurchase would run from the

30th March 1974 and not from the date when

the 220,000 Dollars was paid was an act of

fraud:

3Q. The learned Judge arred in law and

in fact in holding the Second Defendant was

guilty. of fraudulent misrepresentation when

he represented to the Plaintiff that if 10
Dr. Das was unable to pay the debt the land

would be sold and the talance could be used

to buy some property nearby. No allegation

of such fraud was pleaded and in any event

the finding of facts reiied on was against

the weight of evidence:

31l. The learned Judge erred in law in

holding that the Second Defendant represented

that the Transfer to him was subject to buying

in accordance with the terms of the Memorandum: 20
32, The learned Judge erred in law and in

fact in holding that the Memorandum was a false

device to induce the Plaintiff to sign the

Transfer:

33. The learned Judge erred in lgw and in

fact in holding that the action against Dr. Das

for the dishonoured cheaue extinguished the
Memorandum.

24, The learned Judge erred in law and in

fact in holding that the manuscript addition 30

to the Memorandum repudiated the status of the

o ?/=
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Second Defendant from one of absolute owner

to that of a mortgage and in holding that

In the
Federal
Court

it was never intended to have any effect

and in holding that it could not have any

No. 41
Memorandum

of Appeal

effect:

35. The learned Judge erred in law in
holdiﬁg that the fact that the Transfer was
left undated was evidence of an intention

not to comply with the Memorandum:

%6. The learned Judge erred in law in
holding that by accepting the said manuscript
addition the Second Defendant was acknow-—
ledging and representing that it was a security:
37. The learned Judge erred in law and in
fact by holding that the Second Defendant in
not withdrawing the Memorandum and manuscript
chose to mislead the Plaintiff and that he was
estopped from his own fraudulent conduct from
asserting the true construction of the documents:
38. There was no evidence on which the
learned Judee could find that the Second Defen-
dant deliberately avoided payment of the amount
owed by Dr. Das:

9. There was no evidence to support the
learned Judge's finding that the terms of the
Memorandum were not varied or alternatively
such finding was against the weight of evidence:
40. There wag no evidence to support the
learned Judge's finding that it was not shown

by the DPefendants that the Plaintiff had

551.

3rd Defendant
(Liability)
21st September
1982 (Cont'd)
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authorised her hugband to represent her in

connection with the Memorandum and matters

arisiﬁg out of it or altermatively such finding

was against the weight of evidence:

41, The learned Judge erred in law in

holding that by dealing with the Plaintiff's

husband the Defendant's fraud was made "Even

more damnable and on this fraud alone ...e.ss

the Defendant's story must be refuted and

Judgment be entered for the Plaintiff": 10
42, The learned Judge erred in law and

in fact in holding that the First and Second

Defendants by their letter dated the 2nd

February 1975 were represénting to the Chung

Khiaw Bank Ltd. that the Second Defendant

was the absolute and unqualified owner of

the property and in holding that such letter

was a fraud on the sald Bank:

43, The learned Judge erred in law in

holding that the Defendant evinced an intention 20
to defraud the Plaintiff by their deliberate

act of transferring the land to them without

first informing the Plaintiff:

4u, The learned Judge erred in fact in

holding that there was no ewidence that

MeB8srs. Yeow and Chin were informed of the

proposed Transfer:

45, The learned Judge erred in fact in

hblding that Measrs. Yeow and Chin wers not

acting for the Plaintiff in connection with 30

the said Transfer:

«e9/=
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46, The learned Judge erred in law in In the

Federal
Court

No. I+1
47. There was no evidence to support the Memorandum

of Appeal
lenrned Judge's findin~ that "the Defendant's 3rd Defendant

holding that the First Defendant's attesta-

tion of the Transfer was indicative of fraud:

nodus operandi was to obtain the Title Deeds (Liability)
21st September

ignore the Memorandur refrain from naying CKB 1982 (Cont'd)

and thus forcing the Plaintiff to reduce the

overdraft himgelf and when the opportune moment

came for them to pay the RBank discharge the

Charges and register the land in their name

while all the time the Plaintiff was kept

completely in the dark":

48, The learned Judge erred in considering

that the allegation as against the First and

Second Defendants was of collusion to commit

fraud or that there was any allegation of

conspirascy against any Defendants and erred

in law in considering that Section 10 of the

Zvidence Act was applicable:

49, The learned Judge 2rred in law and in

fact in holding that "If the ”nd Defendant

had falgely reprecented to the Plaintiff the

facts then since (the lst Defendant) knew that

they were false 2nd chose to remain silent

instead then he must be guilty of fraud too":

0. There wazs no evidence to support the

learned Judge's finding that the Transfer to

the 3rd Defendant at the lst Defendant's

direction was to hide it from the Plaintiff

having fraudulently obtained it from her:

«e10/=
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5l. The learned Judge erred in law in
holding that in considering fraud the Court
can draw inferences against the lst Defendant
from letters written by his firm and that the
1st Defendant must be deemed to know sbout all
the letters written by his firm:

S2. The learned Judge erred in law in
holding that the 3rd Defendant could only
exonerate himself by stating that he was a
bona fide purchaser for value: 10
53. The learned Judge erred in law and

in fact in holding that the stand initially
or at any time takem by the 3rd Defendant in
these or any other proceedings was that he

was a bona fide purchaser for value:

S4. The learned Judge erred in law in
holding that it was implicit in being a
registered owner that one was a hona fide
purchaser for value:

55. There was no evidence to support 20
the learned Judge's finding that the 3rd
Defendant knew the contents of the pleadings
and other documents in the Sessions Court case
prior to January 1977:

56. There was no evidence to support the
learned Judge's finding that the 3rd Defendant
was present in the Sessions Court case on the
12th May 1976:

57. The learned Judge erred in fact in
inferring that the 3rd Defendant said in 30
effect, or time and aéain to the Law Society

that he was a bona fide purchaser for value:

..11/-
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58. The learned Judge erred in fact in
finding or inferring that the 3rd Defendant
had been lying that he was a registered
proprietor and the only reason for that lie
not te discloge it until now was to conceal
the 1lst Defendant's fraud:

M. The learned Judee erred in law and

in fact in holding that the fact that the
1st Defendant told the 3rd Defendant that

he wanted the 3rd Defendant to subdivide

and develop the land ..... should alone be
sufficient to arouse suspicion in the 3rd
Defendant's mind as to put himself on an
enquiry frnd ss he did not enquire frsud
must be ascribed to him:

60. The learned Judre erred in law in
holding that for letters written to or
copied to the Plaintiff's hushand to bind
the Plaintiff it must te shown that she had
actual knowleﬁqe of them:

6l. The learned Judge erred in law and

in fact in holding that the 2nd Defendant's
caveat was for the purpose of preventing the
Plaintiff from creating further chargee if
Ty that he meant that that wae its only
purpose or the actual reason for lodging the
caveat:

62. The learned Judge erred in law and

in fact in holding that no necessary inference
as to the Plaintiff's knowledge of the continued

existence of the agreement could be drawn

555
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against the Plaintiff by resson of the
lodging of the caveat and her being
notified of such lodging:

63. The learned Judge erred in law in
construing the Plaintiff's Defence in the
Sessions Court case:

64. The learned Judge erred in law in
holding that the Court was not concerned
with what the value of the land was but

was concerned with whether fraud had been
committed whatever the wvalue of the land
might be:

65. There was no evidence to support

the lemsrned Judge's finding that the
Plaintiff probably meant tha® the land

would be worth about 1M. Dollars after the
houses were built and sold:

66. The learned Judge erred in law and

in fact in rejecting P.56, P.56A and P.56B:
67. There was no evidence to support the
learned Judge's belief that the original of
D6 was sent to the Income Tax Department not
by the Plaintiff herself but by some other
person or his suspicion that the said document
was a forgery and the learned Judge erred in
law in expunging it from the record:

68. The learned Judge erred in finding that
the evidence of Sivanandan (D.W.5) was that the
Plaintiff and her husband had a confidential
discussion in the midst of their guests or
that he said that no introductions were made

and there was no evidence to support the learned

556.
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Judge's finding that his evidence was
contradictory or biased or that he was
an incidental part of the conspiracy
between the Defendants to defraud the
Plaintiff. The learned Judge was wrong
to reject his evidencs:

69. The learned Judge erred in law
and in fact in rejecting the 3rd Defen-
dant's Counterclaim:

70. If the learned Judge held that
his findings entitled the Plaintiff to
damages for undue influence, fraud or

breach of trust he erred in lawe.

Dated this 21st day of September 1982.

In the
Federal
Court

No. 41
Memorandum

of Appeal

3rd Defendant
(Liability)
21st September
1982 (Cont'd)

(sd) Shearn Delamore & Co.

Solicitors for the Third
Defendant/Appellant

To:

The Chief Registrar,
Federal Court,
Malaysia,

Kuala Lumpur.

And to:

The Senior Assistant Registrar,
High Court,

Malaya,

Johore Bahru.

And to:

The abovenamed Respondent,
and/or her Solicitors,

Messrs. Subra Naicker & Co.,
No.45, 1lst Floor, Jalan Ibrahim,
dohore Bashru.

557.
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And to:

The abovenamed lst and 2nd Appellants,
and/or their Solicitors,

Messrs. Allen & Gledhill,

Bangunan U.M.B.C.,

(24th Floor),

Jalan Sulaiman,

Kuala Lumpur 01-33.

The addreas for service for the Third Appellant
is Hessrs; Shearn Delamore & Co., No.2 Benteng,

Kuala Lumpur 0l-19,

558.
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No. 42

PROCEEDINGS
IN THE HIGH COURT OF MALAYA AT JUHOR BAHRU In the High
CIVIL SUIT NO. 284/79 Court
No. 42
BETWEEN Proceedings
Tara Hajaratnam «e. Plaintiff 218t November
1982
AND

Jagindar Singh )
P. Supptah «e. Defendants

Arul Chandran
NUTES UF EVIDENCE

Coram: YA, Abdul HRazak bin In Chambers
to'. Abu mah,

This 21st. November, 1982

Mr. Cecil Abraham for the 3Ird. Defendant.
Mr. Chin Yew Meng for the lst. and 2nd Defendants.
Mr. H.E. Cashin and Mr. Subra Naicker for the Plaintiff.

Mr, Abraham:
Appeal on the lOth. January, 1983. Question of

liability. There are merits: Saves time and costs.
Not unusual for assessment of damages to be stayed.
C.A. 194/80.
Mr. Chin:

My client had made an affidavit on damages.

The fact that there was an agreement, does not waive
the right to appeal. Convenience.

Mr, Subra Naicker:

Oppose the application, Law on stay. Halsbury's
Law of England, Vol. 16, 3rd. Edition, Page 35 (Photocopy).

There must be sSpecial circumstances. Pages 406 - 409.

cseel/=~
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218t November
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Circumstances in which action may be stayed. A4jaib
Singh v. Jeffrey Fernandez, (1971} 1 k.L.J. Page 139.
Serious or irreparable injury.

Affidavit of applicant:

Not one fact mentioned that it is frivolous,
prejudice, or injurious. They say stay will save
costs and time. Appeal successful they say.

Stay saves costs and time.

Mr. Cashin;
Two bites, two hearing and twice the cost,
doubling the costsi
Mr, Abraham:
Stay of proceedings not stay of award.

Order:
Application is disallowed with costs.

IN UPEN COURT,

This 2lst. lay of
November, 1962.

br. Abraham for the jrd. Uefendant.
Mr. Chin Yew [leng for the lst. and 2nd Defendants.
Mr. Subra Naicker and Mr. Cashin for the Plaintiff.
Qrder:

® o pay $973,000/- as general damages to be
taxed, 6% on $370,260/- from 1975 till July 1982 and
at 8{ per annum on the judgment sum from date of

hearing till realization and costs to be taxed.

ceadd/-
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Mr. Abraham: In the High
I wish to apply far a stay. The appeal is Court
coming up on 10th. January, 1983. No. k2
_ . Proceedings
t d 11 b
Undertaking that appeal on damages will be 21st Novemoer
dealt with at the same time. White Book 1979, 1982 (Cont 'd)

Page 909, Wilson v, Church. Stay should be allowed
if there is no reasonable probability of getting it
back hecause plaintiff is a person of no sufficient
means.

Mr, Ghin:

Asks for a temporary stay to allow the appellant
to go to the Federal Court to apply.
Mr. Cashin:

The defendants to show special circumstances.
To pay money in Court, or to pay money to the plaine
tiff's solicitors until the determination of this
matter, Ve have not made a search of the defendants'
assets. It will be a great pity, if by the time the
case is over, the judgment is found to be nugatory.
lir. abraham:

There are no evidence to dispose of the
assets., I cannot guarantee what my client will do.
order:

The defendants to pay the judgment sum with

in one month into Court.

Sd. Razak
[ RAZAK, J )

Kuala Lumpur,
1st. December, 1982,
-...L}/"
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In the-High
Court

No. 42
Proceedings
218t November
1982 (Cont'd)

A

bir. H.E. Cashin for Plaintiff
assisted by Subra Naicker,
Subra Naicker & Co.,

45, Jalan Ibrahim,

(Tingkat 1),

Johor Bahru.

Mr. Chin Yew Meng for lst.
and 2nd. Defendants,

Allen & Gledhill, )
Advocates & Solicitors,
Bangunan UMBC (24th. Floor),
Jalan Sulaiman,

Kuala Lumpur.

Mr. Cecil Abraham for 3rd. Defendant,
Shearn & Delamore, :
Advocates & Solicitors,

No. 2, Benteng,

Kuala Lumpur.

Certified true copy

sd. Illegible

Secretary to Judge,
Kuala Lunpur.
1/12/82
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In the High
Court

No. 43
Grounds of
Judgment on
Daniages

21st November

1982

No. 43
GROUNDS OF JUDGMENT ON DAMAGES

IN THE HIGH COURY IN MALAYA Al JOHOR BAHRU
CiVIL SUIT HU: 284 ur 1979

BT« EEN
Tara najaratnam ceas Plaintiff
atld
Datuk Jagindar Singh )

Datuk P. Suppiah ) AN Defendants
Arul vhandran )

GUOUNUS OF JUDGMENT ON DAMAGES
UF RAZAK, J

———e b

I shall now deal with the question of damages,
The plaintiff's claim is as already stated for breach
of contract, undue influence, bLreach of trust and fraud.
In my judgment I had fownd the lst. and 2nd. defenuants
in breaen in respect of eacu separate cuuses of action,
Tie 3ru. uefendant was founu to be liable for fraud
only in conjunction with tue lst. and tne 2nd. defendants.
In so far as the claim for undue influence and breach of
trust were concerned tue reuedy is in equity for resti-
tution if the subject matter was still in specie or for
an account of the proceeds from its disposal. ’There is
no doubt that the subject property in its original state
had ceased to exist since it had been subdivided and
transferred to third parties. It follows the remedy of
restitution cannot lie. Indeed the plaintiff had
abandoned the claim for an account of any profits

derived. There is a claim however for exenplary damages.

o 2/-
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Let us deal witn the measure of damages In the High
in respect of each clairmm. The object of an award is Court
to give the plaintiff compensation for the damage, gﬁé;ﬁint of
loss or injury he had suffered. The loss uay be Razak J.
(damages)

pecuniary or non-pecuniary. In the latter the damagespqgt November
are not conpensation for loss and the damages may be 1982 (Cont'd)
ncminal or exemplary.

In Contract, tie measure of damnages is toe
market value of tie benefit which tue plaiatiff uad
been ueprived tiroughn vne breacnh. Tthe plaintiff in
otiler wWorus 1is entitleu to loss of uils bargain. Tue
object is to put tue plaintiff in tue position as if

tne contract had been performed (Mcgregor on Contract

13th. Edition, Page 21). The common law position hiad

been restated by statute. Section 74 (1) of the

contract act says:-
"When a contract nas been broken, the
party who suffers by tie breach is
entitled to receive, from the party
who has broken the contract, compen-
sation for any loss or damage caused
to him thereby, wnich naturally arose
in the usuzl course of things from tne
breach, or which tlhe parties knew,
wWhern they maue the contract, to be

likely to result from tne breach of it."

3/~

565.



In the High
Court

No. 43
Judgment of
Razak Je.
(damages)
218t November
1982 (Cont'd)

-3 -

In Fraud, the weasure of damages is an award wuich
serves to put the plaintiff in tae position he
would have been in, if the representation had not

been made to him. (iicgregor Page 907). Salmond

on Tort (17th. Edition Page 531) on the other hand

says it is to put the person whose rights have

been invaded in the same position as if it had bezn
respected. The net result in both, I think, is the

same. In otner words if tne plaintiff is induced

by fraud to conclude a contract, he is not entitled 10

as he is in contract to recover in deceit for the

loss of the bargain., (Mcgregor Page £07, Para 1357).

T.iere has been sone doubt Liowever regarding whether
tne cuntractual or tortious measure should apply in
tue tort of deceit; seemingly it was resolved in

Doyle v. Olby (1969 2.B Pajze 15%) tnat tue tortious

measure woula apply. The normal practice in deceit

is as statea by ricgregor to value the property or

services transferred less the value received, at

the time of the transfer. (Page 913). The plain- 20
tiff's claim was for general damages. There was no

claim for special damages. If there was any value

of the land pleaded, one must necessarily conclude

therefore this was merely intended to emphasise

that it had great value to both the plaintiff and

the defendants. The actual value of the property

at the time when the wrong was cormitted and at the

. &/
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date of judgment however will be relevant, as will In the High

Court,
be seen later, to determine the plaintiff's loss.
No. 43
I think it is sufficient for the puipose Judgment of
of awarding the damages for me to consider them. Razak J.
(damages)

only on the basis of fraud because in my view the 21st November
award would be the'highest attainable and would 1982 (Cont'd)
necessarily cover the claim for tne breach of
contract and trust as well. It seems agreed, aad
it must be so, that the measure of Jamages shall be
determined as at the date of tne transfer of the
lana from the plaintiff to tie defendant, that is
July 1975. Tnat was tue time of tue wrong. The
loss was the loss of the lanu itself wnicn by the
fraud of the uefenuant, the plaintiff had been
deprived of anao the plaintiff nust thus be given
the value of the property which she had lost. But
to that value must be added the'changes in its
value in the intervening period, and the earliest

time the action should have reasonably been brought

to Jjudgment. (iicgregor Page 334).

“hat was therefore tne walue of the land
in July 19757 Both sidés called their valuers to
give evidence on the value of the land in July 1975.
D.W.4 sai; he was asked by the defendant to say
whether the value at $220,000/- was reasonable in
1974 and 1975.‘ It seems to me rather strange though

wny the valuer had not been asked to give the market

.5/
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No. 43
Judgment of
Razak J.
(damages)
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value, where it would have implied giving a fair
value to both the plaintiff and the defendant.
The 1lst., 2nd. and 3rd. defendants cannot say
they did not know. They were lawyers. Perhaps
they were afraid that the market value would bel
unfavourable to them. I cannot find any other
explanation. True to his brief, u.W.4 saia that
the price was reasonable, it does not necessarily
follow, anowever, tnat he was saying tiut it was
reasonavle to tne plaintiff. This arguement is
guite signigfiicant Lecause if the plaintiflf is to
be put in tihe position as if tae contract had not
been performed, which is the underlying principle,
then the reasonableness, if at all, should have
been construed more in favour of the plaintiff
than the defendant since, if she had known what
the defendant was going to do, she could not
conceivably have transferred the land to the
defendant in the first place. She would not have
lost it and she would not {ind herself now in
tne position where she could only get the value for
it whether she liked it or not. The question of
reasonableness particularly comes into focus when
tie issue arises whether siie should be compansatea
for her nouse, wnich will be® aiscusseu later.

The subject property was_valued by tie
Valuation Uepartment for stamp duty in connection

o Gof
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with the transfer from the plaintiff{ to the defendant In.the High
- . Court

at 3220,000/-. D..J.4 approved the valuation. He N- '"43"
Oa.

said he knew the consideration to be 220,000/~ when Judgment of

he made his report. It would seem to me however that Razak .J.
(damages)

his task would have been easier if he had not wnade 21stNove
1982: (Cent 'd)

the earlier valuation. It would have been easier
still, I feel, if he had been asked to value it on
the basis of the proper market value, nct on whethcer
it was reasonable. 1In ais rebort he considered the
value of the land around the locality between the
geriod 1973 - 1977. He took into account the develop-
mwent trend in the Kulai area wuere he saiu "MNewer
housing estate were being attruactea to the north-west,
that 1is along those parts of hulai Besar near the

193 m.s. and Kulai Baru at tne 2lst. m.s. of Johor
Bahru-Kulai Road and north-east along the Kulai-Kota
Tinggi Road." He was of the view that property valie
had reacned its peak around the end of 1973 and

early 1974 witu the property providing for general
stabiliéation thereafter. te therefore considered
that the value of the property in July 1975 which
was the date of transfer was no different from the
value of property at 30th. March, 1974 the date of
the agreement, P.30. lie valued the property there--
fore at ®44,000/~- per acre”. He dia not take into
account tne nouse standing on the land because he
valued tne property "not on tne basis of agricultu-

ral user but on the basis of a nore intensive use in

TS
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keeping with neighbourhood development.” The house
was thus assumed to be demolished.

I should like to make these observations
however of J.W.4's evidence of sales. Lots 6021 and
6022 which were about the nearest to thesshlgect
lot being two lots away were not strictly umarket
value transactions because chey were transfers for
love and affection. 'fhe collector valued the land
for tne purpose of stamp duty, at 27,000/- per acre
in august 1975 for Lot €022 anu ,37,000/- per acre 10-
for Lot w021l in April 197uv. There is further no
evidence that tne valuation had been refefred to the

Valuation Department for their approval. There were

times before when valuations wWere done by the
collectors themselves. Three particular lots were
52235533 out by D.W.4~ Lots 6602, was transicted at
$24,300/~ per acre in November 1973, with Lot 60LO03.
Lot 6004 was transacted at 430,300. pa1' acre in
Hovember 1973.. They were as can be seen transacted
at the same time., Lot 1252 was valued by the Govern- 20
ment at $332,00C/- per acre in January 1977. Except
for Lot w604 the Government had increased the land
value in all the three lots. Lots 6602 and 6603 were
increased from $17,000/- to $24.300/- per acre #n
increuse of 43%. (D.19n Vol. 3). The Govevnment

haa not incressed the value in respect Lot 6004 and

remained at $30,300/- per acre. But there had been

.. 8/-
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an increase in the same month over lands adjoiningIn the High

Court
one another and enjoying the same characteristics N 43
o ]
from 317,000/~ per acre in Lots 6602 and 6603 to Judgment of
$30,000/- per acre in Lot 6604 an increase of well Razak J.
(damages)
over 70%. In another adjoining Lot 1252 the 21st November

1982 (Cont'd
value had been increased by the Government from 982 ( )

$10,000/- to %32,0C0/~ per acre an increase of
220%. These increases are thus the clearest
recognition by the Government itself tiiat there has
been a very su4arp and steady increases in prices
contrary to whnat U.h.,L said, even after 1974 and
tinis seemea yuite prouinent from 1974 to 1977.

Tne following cefects nust however be noticed
regarding tnese four lots as comparables. 6002,
6003, oL and 1252 reiacively, are in a different
locality altogethe;, peing at Kulai .lew Village
wnereas tile subject lot is at hulai Eesar. Taey
appear to be about 2 miles from one another.

This may be gauged by ?P.W.0's evidence that the

sub ject lot to Lot (017 is about half a mile. The
distance may appear to be insignificant in a lesser
develcped area but wherethewitness himself says

in his report and in evidence that the Kulai area
is fast developing the distance of two miles ci* so
may have a snarp bearing on prices depending on
wnere the centre of activity is in relation to the

one or the other. Tnat is only commen lugic,

.9/~
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Again, the four lots mentioned are at some distance
from the main road. They appear to be about Aalf

a mile away whereas tihe subject property is fronting
the Johor Bahru-Kuala Lumpur road. Whatever
potentiality these four lots have, could hardly
compare With a lot on the main road, Indeed,
according to D.VW.L land fronting the main road is
superior in respect of commercial element, although
in respect of residential aspect, he would prefer
the comparisons at Knet Loong (that is the 4 lots).
He also agreed that the land with frontage to the
wain roaa would enjcy better price that at the rear
(that is away frow tue main road). The subject lot
is nearer to Jouor Bahru anu the benai airport by
tneir relative positions Which again makes it a much
superior land. In theslight of these factors in
favour of the subject land, the four lots could
hardly be compared. Lot 3625 had been cited as
another comparable, but this land is even further
avay from the subject land than the four lots by

it seems a mile. It is also niore than twice the
size of the subject land. It is an accepted fact in
valuation that lands tend to be valued less as they
become bigger in size. ‘Thus a8 one can see there is
no sale within the immediate vicinity of the subject
land which coulu safely be used ta reflect its true
value. Thnat the subject lot had building

.-.lo/-
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potentiality seems acknowledged by both sides. In the High
The very fact that the land was used later to buildcourt

’ No. 43
houses on it only confirmed that fact. There was Judgment of
no question also that the owner could have easily Razak J.

(damages)

converted and sub-divided the land as borne out by 214t November
D.W.4L's testimony. ile said Lot 6024 adjoining 1982 (Cont'd)

the subject lot had shop-nouses at the front. iie
was of tine view that if land on either side were
daveloped laid it would not be difficult to get the
approval for conversion and sub-division irrespect-~
ive of wiether it was in the Town vouncil area or
not. It seems in fact tnat U.W..4 had accepted everv-
thing regaraing tne disvinct superiority of Lot 6025
except giving it the extra value whicn it deserved.
Perhaps, as 1 said he Was somewhat in a dilemma to
have to reconcile his latter position with the earlier
one., But I think there is no question that even if
all things were equal, Lot 6025 is difinitely far
superior to tne five lots cited by U.¥.L4 but which
fact unfortunately nhe had not given sufficient
recognition to. That in itself, quite apart from
thie general increase in prices, shoula have been
given extra credit by D.W.4 over and above the otlier
lots. un admission for instance of the vast supe-
riority of Lot b025 is tne evidence by him earlier,
that tie latter is superior in commercial element,
although in respect of residential aspect he would

eell/-
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gn the High prefer the residential lots (i.e. tne four lots).
ourt

I think no one will quarrel with that line of
Judgment of reasoning, but surely when it comes to dollars and
Razak J. cents it nwust mean that the subject lot is more
(damages)
21st November valuable per acre than the four strictly residen-

1982 (Cont'
982 (Cont'd) tial lots. But evidently he had not considered

this aspect of the four lots when compafing them
with the subject lot. At least I cannot find any-
where that ne had distinctly enpunasised on this
point. The plaintiff called two valuers, ©.W.3 and
P.W.6 to give evidence of value as on July l1l975.
P.W.3 saiu tuat ne valueu the lanu at $4.50 per sy.
ft. and the house at $126,000/~. P.W.6 valued the
land at $3/- per sq. ft. and the house at 48,000/-.
The plaintiff's valuers were guite distinct in one
respect and that is that tney had not cited any
comparables, but quite obviously, from what I had
earlier said, that if they did not do so, it was
apparent, because there were no sales directly
comparable to the subject lot. P.Y.3 based his
evidence of value essentially on the oifer made to

him by some developers. Iun Pribu v. th2 Secretary

of State (135 I.C. 183) it was lield that "Evidence
of such offers were certainly aauissible znd could
be of value if tiiere were firm offers supported LY
tue testimony of reliable witnesses or docuaentary
evidence". Iﬁ was open to the defendant to challenge

.. 12/~
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P.4.3 as to the truth of the offer. Une simple way 1In the High

to do so was to put it to nhim that the assertion Cou?t
was not true, as would have required nim to substane No. 43 )
Judgment of
tiate nis assertion. At least he should be asked = Razak J.
o , (damages)
whether P.W.3 was calling anyone. Quite understand- 21st Wovember
ably if asked to produce them, their evidence may 1982 (Cont'dU

be awkwaraly prejudicial if not detrimental to the
defendant. That may explain for the defendant's
stand, or else because tue figure yuoted was acknow-
ledged to be of general acceptance. <ne fact that a
witness hau testified to a fact, wnich was not
cnallenged, coes not neke him unreliable. P£,W.3
was asked merely how he arrived at the figure of
54.50 per sq. ft. to wnich tile answer was, in 5
acres, 20 terrace-houses could be built anu each
could be sold at $20,000/- to $30,000/-. He said
that one could also puild shop-houses at the front
and in 1975 each would sell about 75,000/-. lie
did not deny the Cact tiat he had to set aside for
roads, drains and open spaces. He was also aware
that there was a Government ruling that 40; of the
sub-divided areas must be set asiue for low-cast
nouses where each could not be sold for more than
$15,000/-. No question was however askeu as tL¢ LOW
he arrived at tne »1l20,000/- for the house, seen-
ingly thus aguin accepting the figure. The $4.50
per sy. ft, was nis value for the land after

«..13/-
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conversion and sub-division. P.W.0 on thecother
hand based nis value at $3.00 per sgq. ft., essen-
tially on the valuation which he made on the

29th. march, 1975 on Lot b0l7 which was 8 lots

away. There were 32 units of terraced and shop-
houses. 20 units for shop-houses. 4t the time he
made the valuation, there was no requirement for
setting aside for low-cpst. He valued the shop-
house at l5/- per sq. ft. and ¢4/- per sy. t.

for tne terrace-houses. liie area of the snhop lot
was 2,070 sq. ft. tne area for Lot ¢Ol7 was 4

acres 3 rots and 37 po}es wnich was sligntly

smaller than the subject land. Tae owner was

Tai Kuey Enterprises Sdn. bBnd., 7The aefendant did
not ask for what purpose the land was valued and
wWhetner the valuation was accepted. It is safe to
assume, as is normally the ;ase, for the purpose of
getting some credit facilities from some financial
body or other and was accepted. again, this must be
the necessary inference, if the defendant chose not
to question the witness. I do not see why he should
be asked to value the land, otherwise., P.YW.6's valua-
tion on Lot ©0l7 by itself should thus be primafacie
evidence of value, because ir lands are valued for
the purpose of stamp duty and also rar tune purpose
of lana acquisitions vy Governmeat Valuers aad are

normally accepted by tne vollectors and by the

v ll/-
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Court alike as primafacie evidence of market value, In the High

. Court
I do not see why in cases where valuation are made
No. 43
by private valuers for the purpose of some financialJudgnent of
institutions and are seen to be accepted by then Razak J.
(damages)

that that in itself should not also primafacie be 21st November
some evidence of value, when bLoth are subject to 1982 (Cont'd)
statutory check and restraint. It seems difficult
for me, besides, to see the logic of the defendant's
refusal to accept P.W,uL's valuation wnen in 1972,

ne valued t.ie saue land anu like his 2nd. report, naa
also cited no comparable. wnat 1s more absura to

me 1s tnat Wiereas they acceptea P.vwW.b's value of the
land at 210,000/~ in 1972, that 35 years later in
1975, they valued the lana at x185,000/-, 435,000/~
less, and wnat Was worse, agalnst toaeir own valuer's
valuation, that it Wwas worth J220,000/- which is
clearly snown to be more by $35,000/- than theirs!

I wonder which part of the country nad shown land
prices steadily going down instead of going up as

was suggested by the defendant. Thne .;3/- per sg.

ft. does not appear to be wholly unreasonable and
unrealistic. P.W.u nad valued the shop-lots at jl5/-
per sq. ft. and the terrace-houses at o4/~ per sg.
ft. Tae average value of the land per sq. ft., was
tnerefore $8/- per sy. ft. 'Deducting 40U% from it for
tne low-cost, the land vzlue per sq. ft. would thus
be about $4.80 per sy. ft. P.w,0's figures therefore

<. 15/-
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more or less tallies with P.W.3 at $4.50 per sq. ft.
If their values are witiout substance, it is a strange
coincidence that they both happen to be about the
same, in their figures. inat D.W.4 had to say besides,
Seemed to support merely the consistency of P.W.3

and P,Y.6's figures being fairly reliable and true.
D.W.4 said that the development of Kulai was apparent
in 1972 - 1973 and it wias gathering momentum in the
succeeding years, modifying substantially in effect
his own report that "property values have reached
their peak around the end of 1973 and early 1974

with tne property warket providing for general
stabligation, thereafter. He maue the gualification,
however, that market reaction would not nave been
consistent with the uevelopment pace because of fiscal
constraint made to lie by Government, Wnich affected
the price, examplg the Land Speculation act. But if
there was any statutory restraint it would, in my
humble view, only have been minimal because surely

the curb was, if at all not on development but on

the amount of the guin to be reaped, at least that
must be the intention, if not the effegt of the

law. Because the right of the ,public to borrow till
lately, any rate, for any amount {rom financial

houses had been, as far as everyone knows, quite
unrestricted. and tae right or the individual to

own houses, again till lately, hau also been

oo lu/-
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unlimited and unhindered. Logically, the Government In the High

, . , Court
legislation should sct, instead to indute people
No. 43
particularly developers to invest more in land so as Judgment of
to increase their turn-over of profit, to make up Razak J.
(damages)
for what they would otherwise have gained. The 21st
November

rate of development would therefore continue at the 1982 (Cont'd
same, if not greater pace, followed by a correspon-
ding market reaction but of course at a slightly
reduced acreage annual rate of increase. That uust
be the necessary economic picture because the
National Jconomy must necessarily generate growth

to oring in tne prosperity with a fair balance main-
tained between uealthy development anc inflation
wnich is tae opposite of an uncontrolled economic
growtn. rowever, it seems rataer surprising to

me, is bL.wW.4 wWas Fignt, tnat despite the imposition
of the Land Speculation act and other fiscal measures
that Government Valuers tuemselves felt that there
should te an increase in value in aulai alone from
74 in 1973 to 220,. in 1977. That does not seem to
support D.¥W.4's arguenent that land prices had been
checkzd because.of the tiscal restraint. It seems )
to be completely the other way round as I had
sugzested., In my view considering what has becn
said, the value of the subject land at $1.70 per sqg:
ft. in July 1975 woulu not be unreasonable, which

woulu be about ,74,000/- per acre. Qn thne $1.70C
eeol7/-
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per sq. ft. should be added such sums as would reflect,
as earlier stated, tile necessary increase in price
between 1975 and the date of judgment, that is July 1982,
a period of 7 years. In ny view it nas become a matter
of public and coamon knowledge that even if there was
no boom in prices, the normal annual rate of increase
of land prices has always been generally about 2. a
year. This seems to be confirmed by the 7C0 or so

land reference cases that came before nie for the last
11 months or so throughout West j.alaysia. There would
thus be an increase of 140, over tue years from 1975 -
1962 to tne value of tie lanc. wune must also remeniver
in valuing lands tuat it is common knowledge that tie
public by and large uwo not alwyys aeclarc the true
consideration for tuneir transactions, so as to avoid
being subjected tu the statutory levies earlier citeau,
more than they woula want to, and in considering tne
record of sales in the Land vffice quoted by valuers,
the Court must always give some allowance for this fact.
To the value of the land must be added the cost of the
house. That must necessarily be the cost of reinstat-
ing the house in 1975. In my view there is no double
counting here because the plaintiff has lost her house
and her land. Giving the value for both is not
necessarily contradictory because even in lana acyui-
sition cases, tie nouse is separately conipensated for
simply because; 1L think the lanu use of agriculture

...18/-
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land can only be estimated not exact. Besides, as in~th§ High
) . N ) Court”
recalled earlier, if the test of reasonableness is —_—
NO.; h’
to be applied, then it should be held wmore in favour Juds;znt of
of the plaintiff, because she nas lost her house and ~R§zak;3.
- (damages)

iler land against her will. P.%.3 valueu the house st. 215t November
$120,000/-; P.W.6 valued it at ,48,000/-. As L 1982 (Cont'd)
said, no yuestion was asked by tie uefendant as to
OW they arriveu at tnese rigures. 1 taink un average
figure of o84,000/- woula in the circumstances be
fair,

It had also been said thuat tine amount of
$212,000/- should be deducted from whatever wWas uue
to the plaintiff because she had received them, but
as I stated in my Jjudgment, these swis wWere not paid
pursuance to P.,30, so they could not rightly be sec
off against the amounﬁ due to nher. Tne 492,000/~
was not, first of all, paid to C.K.h. by the 2nd.
defendant as it should have beep, but by the first
defendant. And it was paid by the defendant becsuse
that was éhe only reans by which the land could have
oeen discharéeu and eventuslly transferred to thein.,
As to tue 4120,000/- paiu to H.K.B., it was again
nst paig by the 2nu. uefendant, as it should have
teen, but again by the lst. defendant and it was
paid to H,K.B. strictly under his guurantec te H.K.D.
for Dr. Dass's overdraft. These sums Were, besidaes,
poid pursuance to and urising from a4 traud. Under

...19/-
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Section 65 of the Contract act it clearly does rat
allow the defcndant to recover them. Polloch <

Mulla {9th, Edition, Page L{3) savs:-

"Tt szems on tiae whole tuat the present
action ($.65) does mol apply to agre:-
ments wihich are void under sSsciicn 24
by reason of an unlawful consideration
or object and still lesc to these
wnicn are taiatea with fraud or roral
turpituge and tnere bein:: no otiuer
saction in the Act under wnich mcney
peid for an unlawful purpose muy be
rccovarad back, the @nalogy of tie
Eaglish law will be the bdest guide."
And as clearly stated in Falaniappe Chettiar v.

Arunasalam Chettiar (1962 £.C. Page 29L) ti2 proc=ss

of the Court cannot be used by tne plaintifil to
achicve @ fraudulent purposc and also get tie plain-
tiff's property back where it had becn transferred
to the delendant in order to defeat the law,

That leaves me therefurs with the 13st item
of damuges. It had been wged by the plaimtif{ Chst
it is only right and proper that in this case Lhe
defendaut be ashed Lo pay in addition to compensatocy.

exemplary uamages. Mcgregor on Damages (Pg. 219)

says that tie piinary object of an award of uamag:s
is to comoeansate tine piaintiif for 1he harm done to

e 20
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nim; a possivle secoauary object is to punish the
defendant for his conduct in inflicting thut harn;
such a secondary object cun be achieved by award-
ing, in addition to the normal compensatory damages.
damages which are variously called exemplary
damages, punitive damages, vindictive damages, even
retributory danages, and comes into play whenever
the defendant's conduct is sufficiently outrageous
to merit punishment, as where it discloses nalice,
freud, curelty, insolence or the liwxe. It is how-

ever said by Lord Hailsham in yassel v. sgrocme and

anotier ‘n.o. 1972 Page 1070) that the arinciple of

exenplary damages does not extend co tie tort of
deceit, uisagreeing witn tue dictun of widgery L.d.

in waye v. Adam 1971 ,.g. tuat Loru pevlin's

analysis of ti2 principle laiu uown in ,00kes v.

Barnard (1904 A.,C. 1129) Wos wWide enourih to allow

it to be extended to cases hituerto not included

in the category of exemplary dauages lire deceit.
Lord Hailsham said the explanaticn in this lay in
tﬁe clase connection the action hau with the breesch
of contract. Lord Lerning however in Oranc v.

V.Evaagelou (1978 1 W.IL. K. Paze L55) scem clear on

the ceoatrary to regard tie category of cases for

which cxemplury damages way be awarded are not closed

aind he cited Lord vevlin's psssiage in podkes v.
Sarnard to support his view where the laiter said -
2arnaln

NAVE
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yuis category is not fontined to
money-maxing in the strict sensc.
It extends to cases in vwhich the
defendant is seeking to gain at
the expense of th&plaintiff soue
object - perhaps some property
which he covets - viiich either he
could not obtain at all or not
obtain except at a price greater
tihan he wants to put down.
pxenplary daumages can properly
be awardeu whlenever it is
necesssry to teaca a wrong dJocer
tinut tort uces not pay."
In tnat cuse tue plaintifs was awarued exemplary
dawages for unlanul_eviction of a tenant, an
action soumewhat contractual in natusre. I am

however bound by the decision in Cassel v. Brconme

above (ulthough it seems obiter) because altnougn
Lord Hailshaa said:
"It is of true that the action
for deceit could wWell come within
the purview of the second category"
®(i.e. that the defendant's coaduct
nad bpeg calculated by him to maske
‘a grofit for nimself wuaich may well
exceeu the conpensation payabLle

..22/-
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to the plaintiff) - tiut never- In the High
Cour

theless he said - u?t

- _ No. 43

“1 can see no reason for think- Judémeht;of

ing that Lord Devliu intended Réz%k Jf
(‘dgmagea,)

to extend the category to 21st November

deceit." 1982 (Cont'd)

In the circumstances I would disallow the plain-
tiff's claim for exemplary dermeges. If, however,

I found to be wrong tiien I would award a sum of
$20,000/- for the same. I think tiat is a fair

and reasonaple amount consivering tie circunstances.
Tne plaintiff hed boen subjected to great neatal
pain, agony and huhilation as & rezult of tne
defeadant's vutrageous conduct. I woulu only quote

Lord Lawten in yrane v. wvangelou in tihis respect

vWllere he said:
"lo Jdeprive a man of a roof cver
his nead in my judgment is one of
the worst tort which can be commi-
ted. It casuses stress, worry cend
enxiety. It brings tae law intco
disrepute if people like tile
defenuent can act with impunity.
in the way he did.»
To tune defeiuant'!s contenticn that tie plaintif?
cennot tlaim under tois head becsuse the UanAEES
Will be definition exceed the profit, it must

. ..23/-
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simply be said that on principle, the only essen-
tial criterion is whether the defendant's conduct
is calculated to result in profit (the empnasis

is mine}. as Lord Uevlin in Rookes v. Larnapd

said:
"i/lere a defendant with a cynicsl
disregerd for a pleintiff's riguts
has calculateu that tne sioney tTo
e made out or his wrong doing will
probably exceea tne 'danuges at
risk, it is necessary for tne law
to siow tnat it cannot be broken

with impunity." (the empnasis is

nwine).

As regaras the principle of gwurd of
damages, the authorities are somewhat uncertain as
to whetner there should be separate award for each
item of uamages where the 'plaintifl had succeeded
in the separate causes of action united in the

same suit as in this case. wmcgregor luth. Edition

Page 1031 citing Earber v, Pigden {1973 1 L.3. duk

is of the view that the Coulr't sheald citier make a
separate award but a single award Will_not be up-
set in the absence of prejudice or, a vourt has a
discretion to make a simgle awaru but siould

make a separate uward if a single award could lead
to prejudice.

eo 2/~
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The lst., 2nd. and 3rd. defendants shall
be jointly and severally liable for the tort of
deceit, but the lst. and 2nd. defendants shall be
jointly and severally liable for tne breuch of
contract. The 2nd. defendant says tiiat he is not
personally liable for any uamage because I had
found trat ne was merely an agent of tine lst.
defendant. But, as tne evidence snowed, tue
2nd. defendant nad never digeltosed that une was
acting for the lst. defendant,'his prircipal, and
under 5.183 of the Contract Act, he is in that
event, presumed to be personally liable oa the

contract. Polloch & [Mulla ({(at Page 772, 9th.

Edition) says:

"It is settled tﬂét an agent cannot

claim indemnity in respect of acts

wvhich he knows to- be unlawful, even

if they are not criminal whether on

an express or implied promise.

ANy such promise is voic as being

contrary to public policy."

and finally, S5.186 says:

"In cases where an agent is person-

ally liable @ person dealing with

him may hold either him or his

principle or both of them liable."
ee s5/~
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Quite apart from the above priaciples, it is
abundantly clear that the lst. defendant was
present when the 2nd. acted as his agent to
commit fraud on the phédotiff, which thus makes
him also liable, on the facts, jointly with the
2nd. defendant.

I would therefore in the circumstances
award a sum of €973,000/- as general damages to
the plaintiff with costs to be taxed., 4as I said
earlier this sum represents the award for the 10
tort of deceit, only but having consideredrthe
other claims, it would necessarily also cover
them, if need be. This sum, as have already been
stated does not include the amount for exemplary
damages. There shall be an award of interest as
suggested by the defendant at &% per annum on
the .;370,200/- (the price at July 1975) from
1975 till July 1982 and at & per annum on the
Judgment sum from the date hereof till

realization. 20

Sd.

( RAZAK T )
H1GH CuUuT
KUaLa LUniPUn

21lst. Novemnber, 1982.

.. 26/-
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Mr. H.E. Castin for Pluintiff
assisted LYy Subra uaicker,
Subra waicker &« Co.,

45, Jalanh ibrania,

(lingkat 1},

Johor ovairu.

pMr. Chin Yew vieng for lst,
& 2nd. pefendants,

allen « Gleanill,

Advocates & Solicitors,
Bangunan UnMBC (24th. Floor),
Jalan Sulaiman,

Kuala Lumpur.

Mr. fonald Khoo for 3rd. Defendant,

Shearn & velamore,
Advocates & Solicitors,
No. 2, Benteng, :

Kuala Lumpur.

Certified true copy

----------------

becretary to Judge
huala Lumpur.
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Order
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No. 44

ORDER ON DAMAGES

IN THE HIGH COURT OF MALAYA AT JOHORE BaHRU

CIVIL SUIT NO. 284 OF 1979

Between
Tara Rajaratnam (m.w.)
‘e cee Plaintiff
and
1. bLatuk Jaginaar Singh

2. Datuk P. Suppiah
3. Arul Chandran

cen e Defendants
BEFORE THE HONOURABLE MR. JUSTICE IN OPEN COUHT
ABDUL RAZAK BIN DaTO' ABU SaiiaH THIS 21ST DaY UF NOVEMBER 1982

HIGH CoUAT, MaLAYA. JUHORE BaHRrU

CRDELR

UPON READING the VWritten Submission on Damages
of the Plaintiff dated the 1l6th day of August 1982 and the
Written Submission of the Uefendanté dated the 25th day of
September 1982 and the Heply by the Plaintiff dated tue
8th day of Uctober 1982 and tnis action coming on for
Jjudgment on damages this day in the presence of nr. Howard
E. Casnin of Counsel for the Plaintiff assisted by i.r.
Subra Naicker and Mr. Cecil sbranam of Counsel for the
First and Third Defendants and wmr. Chin Yew useng of Counsel

for the Second befendant IT IS URUERED that the ULefendants

do pay the Plaintiff the sum of $573,000.00 as general

damages with costs to be taxed and &% interest per annum

cesR/-
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on the sum of ,370,260.00 (the price of the property at
July 1975) from 1975 till July 1982 and interest at 8. per
annun on the Juuguwent sun from tihe date hereof till

realisation, and IT I8 FUaTubi UnuEahy that the Uefen-

dants do pay the Jjudgment sum into Court within one

month from the date hereof.

GIVEN under my hand and the seal of the Court this

21st day of November 1982.

(L.s.) Sd. Yeoh Vee Siam

In the High
Court

No. Ly
Order
(damages)

21st November
1982 (Cont'd)

Senior assistant degistrar,

High Court, falaya,

Johore Bahru.
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Federal
Court

No. 48"
Notice of
Appeal

1st & 2nd
Appeilants
(damages)
21st November

1982

No. 45
NOTICE OF APPEAL OF 1ST AND 2ND
APPELLANTS.RE: DAMAGES
IN Tiul FhBEuali CUURT UF wala¥SIa
(appellate Jurisdiction)

Fubiial, CUURT CLVIL aPPEAL Hu. 201 UF 1982

Between

l. Datuk Jagindar Singh
2. batuk P. Suppiah
3. arul Chandran

Appellants
And

Tara Rajaratnam (m.w.) ... Respendent

(In the Matter of Civil Suit No. 284

of 1979 in the High Court in Malaya
at Johore Bahru

Between
Tera Rajaratnam (m.w.) Plaintiff
and
1. vatuk Jagindar Singn

2. uatuk ¢. Suppiah

3. arul Cnanaran ‘e Defenaants)

NOTICE OF APPEAL

TaKk NUTICE tnat Jaginaar Singn and P. Suppiah the
First and Second Appellants/Defendants abovenamed being
dissatisfied with the decision of the honourable Justice
Abdul Razak 3in Dato' Abu Samah given at Johore Bahru on
the 21st day of November 1982 appeal to the Federal Court
against the whole of the seid decision awarding damages
interest and costs.

FILED AT JOHORE BadRU THIS
21ST LaY CF NOVEIBER 1982

3d. Yeoh Wee Siam
Sr. nssistant Registrar,
High Court, Malaya,
Johore Bahru.

Deposit of $500/- lodged this 21.11.82.

vated this 21st day of .ovember 1982.

Sd. Jagimaar Singh
First appellant/uefendant

: 3d. sllen & Gledhill
Sd. P. Suppiah

Second uppellant/Defendant

10

20

30

Solicitors for the First and
Second appellants/Defendants

ceed
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to: In the
The Chief Registrar, Federal
Federal Court, Court
vialaysia, ]
Kuala Lumpur. No. 45
Notice of
And to: Appeal
The Sr. assistant Hegistrar, 1st & 2nd
Hign Court, Appellants
rialaya, (damages)
Johore Bahru. 218t November
ind to: 1982 (Cont'd)
The abovenamed Respondent/Plaintiff,
and/or her Solicitors,
messrs Subra daicker & vo.,
No. 45, 1lst Floor, Jalan Ibrahim,
Jonore Bahru.
Aald tO:

Tue avovenamed Tnird appellant/vefendant,
and/or his Solicitors,

.1€88r's Snearn, uJelamore « Co.,

No. 2, Benteng,

nuala Lumpur.

The address for service of tne First and Second appellants
/Uefendants is Messrs nllen & Glednill, advocates & Solicitors,
Bangunan U..,.B.C. (24th Floor), Jalan Sulaiman, Kuala Lumpur

01-33.
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Federal
Court

No. 46

Notice of
Appeal

3rd
Appellant
(Damages)
21at November

1982

No. 46

NOTICE OF APPEAL OF 3RD APPELLANT

IN THE FEuUEital CUURT OF MalaYSIa
(appellate Jurisdiction)

Fuutnnl QOUAT CIVIL APPEAL NO. 292 UF 1982

Between

1. vatuk Jaginuar Singn
2. batuk P. Suppiah

3. arul Chandran e appellants
And
Tara Rajaratnam (m.w.) ... Respondent

{(In the Matter of Civil Suit No. 284
ef 1979 in the High Court in Malaya
at Johore Bahru

Between
Tara Rajaratnam (m.w.) ... Plaintiff
and
1. Datuk Jagindar Singh

2. Datuk P. Suppiain

3. arul Chandran .o Defendants)

NOTICE UF aPPEAL

Takk JUTICE tnat arul Cnanuran the Third appellant/
Jefendant abovenamed being dissatisfied witi the decision of
tne nonourable Justice abuul nazak Bin vato! ~bu Samah given
at Johore Banru on tne 2lst day of liovember 1982 appeals to
the Federal Court against tne whole of the said decision

awaruing damages interest and costs.

Dated this 2lst day of Nove,ber 1982,

Sd. Arul Chandran

Third appellant/
Defendant

Sd. Shearn, Delamore & Co.

Solicitors for the Third
appellant /Defendant

ees?

FILED AT JOAURE BaHaU THIS
21ST uaY UF NUVEMBER 1382

Sd. Yeoh Wee Siam

Sr. assistant ltegistrar,
digu Court, ilalaya,
Johore bahru,

veposit of $500/~ lougeu tnis 21.11.82.
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To: In the
The Chief Registrar, Federal
Federal Court, Court
11alaysia j
Kuala Luépur. No. 46
Notice of
hnd to: Appeal 3rd
The Sr. assistant fegistrar, Appellant
High Court, (damages)
malaya, 21st November
10 Jofiore Bahru. 1982 (Cont'd)

and to:

The abovenaned nespondent/Plaintiff,
and/or her Solicitors,

viessrs Subra HNaicker & Co.,

No. 45, 1lst Floor, Jalan Ibraaim,
Jonore Banru.

Al LO:
The abovenanmed First and Second appellants/
' Uefendants, and/or tneir Solicitors,
20 viessrs allen « Gleahill,
Bangunan U.n.B.C. (24th floor],

Jalan Sulaiman,
Kuala Lumpur 01-33.

The address for service of the Third appellant/Defendant
is liessrs Shearn, Delamore & Co., auvocates & Solicitors,

- No. 2, Benteng, Kuala Lumpur.
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In the
Federal
Court

No. 47

Further
Memorandum of
Appeal 1st

& 2nd Appellants
(Damages)

12th December
1982

No. 47

FURTHER MEMORANDUM OF APPEAL OF
1ST AND 2ND APPELLANTS

IN THE FEDERAL COURT OF MALAYSIA
(Appellate Jurisdiction)

FEDERAL COURT CIVIL APPEAL NO, 291 OF 1982

Between

1., Datuk Jagindar Singh
2. Datuk P. Suppiah

3. Arul Chandran o+ Appellants
And
Tara Rajaratnem (m.w.) +es Respondent

(In the Matter »f Civil Suit No. 284
of 1979 in the High Court in Malaya
at Johore RBahru

Between
Tara Rajaratnam (m.w.) ee. Plaintiff
And
1. Datuk Jagindar Singh
2. Datulz P. Suppiah
3. arul Chandran +es Defendants}

MEMORANIUH_OF APFE\L

Jagindar Singh and P. Suppiah, the First and Second

aprellante abovenamed appeal to the Federal Ccurt against

the whole of the decision awarding damages interest and

coets of the Honourable lMr. Justice .bdul Razak bin Dato!

Abu Seamah given at Johore Bahru on the 21lst day of Novem-

ber 1982 on the following grounds:

1.

The learned Judge erred in law in considering

the damages only on the basis of fraud.

2.

The learned Judge misconstrued the valuation

evidence in holding at P.8 B.C. that there was "the clearest

recognition by the government itself that there has been a

very sharp and steady increases in nrices contrary to what

D.V.4 said even after 1974...".

3.

The learned Judge erred in holding that there was

no sale within the immediate vicinity which could safely

be used to reflect the true value of the property in July

«.02/-
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1975 and in holding that the eomparahble properties relied In the
. . . . Federal
upon by D.W.4 were defective and inferior to the plot in Court
issue. Nb. 4y
4. The larned Judge erred in placing any weight on Further
Memorandum
the evidence of P.W.3 as to offers said to have been of Appeal
) 18t & 2nd
received by him. Appellants
5. The learned Judge misconstrued P.V.6's evidence (damages)
12th December
in holding that its effect was to give an average land 1982 (Cont'd)
value of %4.80 per sq. ft.
6. The learned Judge erred in nrinciple in not accepting
the expert evidence of D.V.4 that .fiscal measures to curbh
syeculation at thematerial time influwenced prices.
7. The learned Judge ought to have accepted the evidence

of D.%.4 and rejected the evidence of P.¥.3 and P.V.6
8. The learned Judge's finding that the value of the
property in July 1975 was #1.70 per sq. ft. w as against the
weight of the evidence.
9. The lesrned Judge erred in law in holding that the
changes in the value of the property between the date of
the Transfer of the same from the Plaintiff to the Second
Defendant and the earliest time the Action should have
reasonably been brought to Judgment should be added to the
value of the proverty to the date of such Transfer.
10. If the learned Judge was right in so holdines as a
natter of law the same was not pleaded by the Plaintiff and
there was no evidence of any such change in value and the
learned Judge oughf not to have held that there was an
increase of 140% over the years 1975 - 1982.
11. If the learned Judge was fight in holding that the
annual rate of increase of land prices was 20¢% a year and
was relevant admissihle and established he erred in princinle
in holding that 1982 was the earliest time the action should
have reasonahly been brought to Judement.

a3/ -
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Memorandum
of Appeal
1st & 2nd
Appellants
(damages)
12th December
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1lz2. The learned Judge erred in principle in adding
the value of the house to the value of the land.
13, The learned Judge erred in law in not deducting
the sums of %72,000/- and #120,000/- paid by or on behslf
of the Second Defendant from the value of the land.
14. If the learned Judge was on page 23D - F holding
that the damagee for breach of contract were the same as
the damages for fraud or that a single.award in the case
of altemative remedies would not lead to rrejudice he
erred in law. 10
15. The learned Judge erred in law in Holding that the
First Defendant and the Second Defendant are jointly and
severally liable for the breach of contract.
16. If contrary to the Apvellant's contentions the
learned Judge was right to award the I’laintiff acdditional
damages by reascn of the change in value of the property
then he erred in princinle in awarding the Plaintiff
interest on the sum of $370,260/- from July 1975 to July
1982,

Dated this 12th day of Decemher 1982. 20

Sgd. Jagindar Singh

Firet Appellant

« Sgd. Allen & Gledhill
Sgd. P. Suppiah
Solicitors for the First

Second appellant and Second Aprellants

ceod/=
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To:

ind to:

and to:

Second

In the
The Chief Registrar, Federal
Tederal Court, Court
Malaysia, o
Kuala Lumpur. No. 47
Further
Memorandum
of Appeal
The Seniar issistant Registrar, 18t & 2nd
High Court, Appellants
Malaya, (damages)

Johore Bahru. 12th December

1982 (Cont'd)

The abovenamed Respondent,

and/or her Solicitors,

Messrs Subra Naicker & Co.,

Mo. 45, lst FPlcor, Jalan Ibrahinm,
Johore Bahru.

The abovenamed Third Appellent,
and/or his Solicitors,

Messrs Shearn Delamore & Co.,
No. 2, Benteng,

Kuala Lumpur.

The address for service for the Pirst and

ippellants is Messrs Allen & Gledhill, Bangunan

U.it.B.C. (24th Tloor), Jalan Sulairaen, Kuala Lumpur 0Ol-33.
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Federal
Court

No. 47
Further
Memorandum

of Appeal

1st & 2nd
Appellants
(damages)
12th December
1982 (Cont'd)

IN THE TFEDER.L COURT OF M.LLAYSIA
(Appellate Jurisdiction)

FEDERAL COURT CIVIL \PPEAL NO. 291
OF 1982

Between
1. Datuk Jagindar Singh

2. Datuk P. Suppiah
3. Arul Chandran

e .oe Apvellants
And
Tara Rajaratnam (m.w.)
.o oo Resgnondent
(In the Matter of Civil Suit No. 284
of 1979 in the High Court in Malaya
at Johore Bahru
Between
Tare Rajaratnam (m.w.)
.o cee Pleintiff
And
1. Datuk Jagindar Singh
2. Datuk ®. Suppiah
3. Arul Chandran

cee oo Defendants)

MEMORANDUM OF APPEAL

Piled this 12th day of December,1982,

Messrs Allen & Gledhill,
Advocates & Solicitors,
Bangunan U.M.B.C.

(24th Floor),

Jalan Suleiman,

Kuala Lumpur 0l-33%.
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No. 48

FURTHER MEMORANDUM OF APPEAL
OF THE 3RD APPELLANT

IN TEE FEDERAL COURT OF MALAYSIA In the
(Appellate Jurisdiction) Federal
FEDERAL COURT CIVIL APPFAL NO. 292 OF 1982 Court
Between No. %8
Further
1. Datuk Jagindar Singh Memorandum
2. Datuk P. Suppiah of Appeal
. 1 ««+  Appellants
3 Arul Chandran e nts 3rd Appellant
And (damages)
. 12th December
Tara Rajaratnam (m.w.) ... Respondent 1982

(In the Matter of Civil Suit No. 2 84
of 1979 in the High Court in Malaya
at Johore Bahru
Between
Tara Rejaratnam (m.w.) oo Plaintiff
And
1. Datuk Jagindar Singh

2. Datuk ?. Suppiah
3., Arul Chandran e Defendants)

MEMORANDUM OF APPEAL

Arul Chandran, the Third Apvnellant abovenamed
appeals to the Federal Court against the whole of the deci-
sion ewarding damages interest and costs of the Honourable
Mr. Justice Abdul Razak bin Dato’ Abu Samah given at Johore
Baliru on the 2lst day of Novemher 1982 on the following
grounds:

1. The learned Judge erred in law in considering

the damages only on the basis of fraud.

2, The learned Judge misconstrued the wvaluation
evidence in holding at P.8 B.C. that there was "the
clearest recognition by the government itself that there
has been a very sharp and steady increases in prices
contrary to what D.W.4 said even after 1974...".

3. The learned Judge erred in holding that there was
no sale within the immediate vicinity which could sefely

be used to reflect the true value of the proverty in July 1975

vee2/=
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Federal

Court

No. 48
Further
Memorandum

of Appeal
Zrd Appellant
(damages)
12th December
1682 (Cont'd)

and in holding that the comparable properties relied
upon by D.W.4 were defective and inferior to the plct
in issue.

4. The learned Judge erred in placing any weight
on the evidence of P.W.3 as to offers said to have been

received by him.

5. The learned Judge misconstrued P.W.6's evidence in
holding that its effect was to give an average land value

of 84.80 per sq. ft.

6. The learned Judge erred in nrinciple in not accep- 10
ting the expert evidence of D.W.4 that fiscal measures to

curb specula tion at the raterial time influenced prices.

Te The leerned Judge ought to have accented the evidence

of D.W.4 and rejected the evidence of P.W.3 and P.V.6.

8. The learned Judge's finding that the value of the
property in July 1975 was 81.70 per sq . ft. was against

the weight of the evidence.

a, The learned Judge erred in law in holding that the

changes in the value of the property between the date of

the Transfer of the same from the Plaintiff to the Second 20
Defendant and the earliest time the Action should have

reasonably been brought to Judsment should be added to the

value of the property to the date of such Transfer.

10. If the learned Judge was right in so holiing

matter of law the same was not pleaded by the Plaintiff

and there was no evidence of any such change in value and

the learned Judge ought not to have held that there was an

increase of 140¢% over the years 1975 - 1982.

11. If the lesrned Judge was right in holding that the
annual rate of increase of land prices was 20¢% a year and 30
ced3/-
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was relevant admissible and established he erred in
principle in holding that 1982 was the earliest time

the action should have reasonably been brought to Judgment.
12. The learned Judge erred in principle in adding the
value of the house to the value of the land.

13. The learned Judge erred in law in not deducting
the sums of $92,000/- and $120,0060/- paid by or on

behalf of the Second Defendant from the value of the land.
14. If the learned Judge was on page 23D - F holding
that the damages for breach of contract were the same as
the damages for fraud or that a single award in the case
of alternative remedies woculd not leadto prejudice he
erred in law.

15. The learned Judge erred in law in holding that the
First Defendant and the Second Defendany are jointly and

severally liable for the breach of contract.

In the
Federal

Court-

No. l"‘a
Further
Memorandum

of Appeal

3rd Appellant
(damages)
12th December
1982 (Cont'd)

16. If contrary to the Appellant's contentions the leamed

Judge was right to award the Plaintiff additional damages

by'reason of the change in value of the pnroperty then he

erred in principle in awarding the Plaintiff interest on the

sum of $370,260/- from July 1975 to July 1982.
Dated this 1l2th day of December 1982,

Sgd. Shearn & Delamore

[ J
Solicitors for the
Third Appellant.

cesd/=
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Court

No. 48
Further
Memorandum
of Appeal

3rd Appellant
(damages)
12th December
1982 (Comnt'd)

To:

And

And

Lnd

to:

to:

$a:

The Chief Registrar,
Federal Court,
Malaysia,

Kuala Lumnur.

The Senior Assistant Registrar,
High Court,
Malaya,

Johore Rahru. 10

The abovenamed Respondent,

and/or her Solicitors,

Messrs Subra MNaicker & Co.,

No. 45, lst Floor, Jalan Ibrahin,
Johore Bahru.

The abovenaled 1lst and 2nd .ppellants,

and/or their Solicitors,

Messrs illen & Gledhill, 20
Bangunan U.l.B.C.,

(24th Floor},

Jalan Sulaiman,

Kuala Lumpur 01-33.

The address for service for the Third Appellant

is lessrs Shearn Delamore & Co., o. 2, Benteng, Kuala

Lumpur 01-19.
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17 THE FRDERLL COURT OF MALLYSIA
(Appellate Jurisdiction)

FEDER..L COURT cIVIL APPE.L NC. 292
CF 1982

Between
1. Datuk Jagindar Singh
2. Datuk P. Suppiah
3, Arul Chandran ... Apvellants
And
Tara Rajaratnam (m.w.) ... Resvondent
(In the Matter of Civil Suit No. 284
af 1979 in the High Court of Malaya
at Johore Rahru
Between
Tara Rajaratnam (m.w.) ... Plaintiff
And
1. Datuk Jagindar Singh

2. Datuk ?P. Suppiah
3. Arul Chandran

..« Defendants)

MEMORAIDUM OF APPEAL

Filed this 12th day of December 1982.

lessra Shearn Delamore
& 0.,

Advocates & Solicitors,
To. 2, Benteng,

Kuala Lunmpur 01-19.
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In the
Federal
Court

No. 49

Notes of

Lee Hun Hoe

C.J.(Borneo)
10th January
1983

No. 49

NOTES OF LEE HUN HOE

C.J. (BORNEO

)

10th JANUARY TO 20th
JANUARY 1683

IN THE FEDERAL COURT OF MALAYSIA HOLDEY AT KUALA LUMPUR

(Appellate
Federal Court Civil App

Jurisdiction)
eals Nos. 215, 216 and

291 & 2

92 of 1982

Be

1. DATUK JAGINDAR SINGH
2. DATUK P. SUPPIAH
3. ARUL CHANDRAX

TARA RAJARATHAM (m.w.)

tween

ven Appellants
And

Respondent

(In the Matter of Civil Suit No. 284 of 1979
in the High Court in ilalaya at Johore Bahru

Be
TaAlRsA RAJALRATNAL (m.w.)
1. DATUK JAGIubait SINGH
2. DATUK P. SUPPIAM
3. ARUL CHANLRAN
Coram: Lee iHun H
Sallen Ab
Abdoolcaa
HOTES OF

tween
rlaintiff
And

Defendants).
oe, C.J. (Borneo)

as, F.J.
er, F.J.
SUBMISSIUNS

MOMNDAY , 10TH JANUARY, 1983

G.30 a.m. HMMr. Terrence Cu
Mr. lonald T.
for appellant

Mr. H.E. Cashin
for responden

Q.C. Against Razak J's
Substantial parts

If learned Judge right plaintiff lost over a million

dollars.
70 grounds.

llen, Q.C. (assisted by
5. Khoo and Mr. Chin Yew rleng)
s.

(assisted by bkir. Subra Naicker)
t.

decision.
of record irrelavant.

Can be briefly summed up.

Case of a widow ag

Learned Judge went
his heart to rule on alleg
of trust. tience without ¢
them guilty of contempt.

606.

ainst tnree advocates.

widely wrong in law. de allowed
ations of fraud and breach

harge learned Judge found

‘That has been corrected.
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20

20



10

20

30

20

Plaintiff had no case at all. In the
Breach of contract pure fact. Federal
Court
Sigﬁgpresentation ; nare on law. ;;:—7;;—
Fraud - two questions. No;és of
What do a person hopes to gain? Lee Hun Hoe
What was his prospect of not being caught C.J.(Borneo)
and made liable? 10th January
Neither the learned Judge nor the plaintiff's 1983 .(Cont 'd)
counsel ask the two questions.
Learned Judge found plaintiff's land worth $300,000/-.
So each defendant stood to gain $150,000/-.
Not enough to start a new life elsewhere.
Value of property irrelevant except on question of damages.
Value vital in fraudulent misrepresentation.
Plaintiff has to show she gave more than she received.
This type of case. Transfer. Motive is given.
Did they give full value.
But learned Judge and plaintiff's counsel said
value irrelevant except on damnages.
Appellant could not disappear in cases of other
confidence tricksters.
30/3/74 - Transfer.
Yolume 6 Para. 1lu2.
Page 52. Plaintiff accepted that the transfer was left
blank as to date.
Normal common conveyance practice.
rage 54 %The fact that @...ivveecireanans Ctteeesecataaaann
cree e C et ettt eecaaaee cestetaenan «...2nd defendant."
"The fraud...... Ceeenee e Cerese e
B Cetsesieiaaan e itei et «.-.thereafter.”
Page 157 Paras. 279 - 283.
"On the baSiS.ieevesesensrorosrerencscnaosorans .o
e e Cetteieaeeas picture."
Claim on common law fraud was put to the learned Judge.
Property _was subject to chargss to Chung Khiaw Bank.
Plaintiff would find out about the transaction.
She found when she was evicted.
This fraud would be doomed to failure from the outset.

tlaving negotiated with DUevan they prepared transfer
documents.
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In the
Federal
Court

No. ""9

Notes of

Lee Hun Hoe
C.J.(Borneo)
10th January
1983 (Cont'd)

Volume 2

Eusoffe

Q.C.

Eusoffe
.C.

Page 57.

Ho attestation on 5/7/7k.

Practice in England.

See page 58.

Can't be dated before.

Transfer can be effected on that date.

They took away document and at page 30 Volume 2

transfer confirmed.

Page 31 - description of property.
The manuscript was written at the house. &

rigiit to repurchaser.

Plaintiff is not a simpleton.

Passed School Certificate.

Agreement for a sale clear.

If the plaintiff is sensible she would see it

was not a security.

Statement of Claim on fraud sets out new matters.
Would have been brought out at an earlier stage.

Syed Othman, J. said this ground was being brought up.

Evidence in support has to be strong.
Simply not a case here.
30/3/74L - Payment on transfer.
Transfer not dated.
27/4/74 - lst appellant paid lHongkong & Shanghei

Banking Corporation 3120,000/-.

5/7/75 - Paid off Chung Khiaw Bank.
Stood below $92,000/-.

10

20

Chung Khiaw Bank obliged to aiscnarge the charges.

Then the transfer was dated 5/7/75
and duly registered.

30

So 2nd appellant became the registered proprietor

31/7/75 - 2nd appellant,transferred to 3rd appellant
a solicitor in Singapore.
Transfer at the direction of lst appellant

who had paid the two sums to the two banks.

The two appellants held as bare trustees
or nominees for the lst appellant.

2nd appellant not to transfer within one
Year from 30/3/74 or other date.
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ot in breach of transfer on 5/7/75. In the

Tt would be breach if date ran from 5/7/75 cn Federal
payment to Chung Khiaw Bank. Court
20/3/76 - Sessions Court. No. 49
Registered proprietor. Notes of
8/76 - Judgment. Lee Hun Hoe
C.J.(Borneo)

Plaintiff and Devan could not rapay.

Even if based on security.

Borrowers losisg house Who ¢ uld not repay in time.
Many affidavits confusing.

Schedule of proceeding submitted.

10th January
1983 (Cont'd)

Volume 8
Page 193 Statemen+ of Claim.
Page 194 Defence.

Not a word about client solicitor relationsl.ip.

Fraudulent representation and breach of trust.

20/3/75 - Singapore action before the yea: Wwes up.

Section 340 of the National Land Code.

m.2) The title or interast of any such

person or body shall not be incdefeasibile..........".
ba The Singapore action would irdicate the whole
ransaction was meant to bz a sccurity and not an outright trans

Q.C. In that sense ves.

Volume 2

Page 60.

Fage 68 Statutory Declaration.
1st caveat put up by plaintiff.
Para. 2.
Para. 4.

Caveat lapsed.

Jolume 3
Page 36 Uriginating Summons.
Affidavit.
Para. 3.
"Accordingly I executed...... et er e e et
L] . ? e @ ¢ o g 0 @ LN 3 ® 9 ¢ ¢ 8 ¢ "A"‘l"
Similar to para. 2 of Statutory Declaration.
Para. 4.

"blank transfer®” is actually
*hlank date"
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In the
Federal
Court

No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
10th January
1983 (Cont'd)

Page 367

5.

This is normal conveyancing practice.

Breach of contract is a breach contract.

Para. 8 - Singapore action.

Para. 9 - Singapore action.

Para. 13 - First mention of fraud.

Para. 14 - Also mentions fraud.

Application for stay.

Different firm of solicitors.

Para. 2 - sets out agreement.

Para. 5 - breach of agreement selling within a year. 10

Pages 92 - l02Statutory Declzration.

Page 98
Page 102

Page 96

Page 63
Volume 8

Pages 225-227

Volume 2

Pages 230-242

Page 233

(v)...

Sworn in Singapore.

Supports.

Complaint to Law Society in Singapore.

Para. 5 - "Qur property is of some importance.”
Para. 9.

Dr. Das's Statutory Declaration,
Devan's Statutory Declaration.

Para. 8.

Solicitor and client relationship.
Respondent's supplementary declaration.

20

Para. 8 - no limitation as to time of payment.
Mentioned first time.
Amended Statement of Claim.

Para. 9.
1" < .
I humbly say that.....cveeeenen. creeas Ceeresen s . 30

cerans ceeterseesenn cetitesttascannenann in my favour."

Paras. 10, 11 and 12 expressed representations.

Para. 13 - inplied representations.

Para, 14 - Not limited to one year.

Para. 15 - Chung Khiaw Bank not paid untill 5/7/7..
Hongkong & Shanghai Banking Corporation

not paid until 27/4/7k.
Para., 16 - Alleging fraud.
Para. 18 - Security transaction.

Lo
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Page
Page

Volume 1

age

Volume 1

age

Page
Page
Page
Page
Page
Page

Volume 4

Page

Volume 1

35
85

3

L

88
39
&3
Gl
L4
91

10

Casnin

Volume 8

Page 11.
Pages 15-22

6.

Statement cf Claim dated 30/8/79.
Items 11 and 12.

12.45 p.m. Adjourned till 2.30 p.m.

2.30 p.m.

Sum not paid according to agreement.
Breach of agreement has to be looked into.
5/78 ~ Sold by 3rd appellant to Jet Age

~ Construction Company, Volume 2 page 147.
lst appellant had originally 9C..
Later own 60%.
(See Volume 4L page 160)

Para, 10 ~ breach of agreement.
Para. 1l - undue influence.
Iten 31.

item 44 - breach of trust.
lara. 12 - fraud.

Itew 58.

Para 12{(iv).

Itenm €1l.

3ra appellant appeared in person.
Submission of no case to answer,

Did not raise question of election.

Snell's Equity, 28th Edition, page 536.
Fraudulent misrepresentation.

See Volume 7 page 1l1l6.

Submission.

Case in fraud does not get off the ground.
/i1l go into the judgment.

Set out appellants' evidence without finding.
Submit date ran from 30/3/7L.

In the
Federal
Court

NO. ,.}9

Notes of

Lee Hun Hoe
CoJo (Borneo)
10th January
1983 (Cont'd)

If respondent did not pay by 30/3/75 there would be a breact

611.



7.

In the Payment made to Hongkong and Shanghai Banking
Federal Corporation on 27/L/74L.

Court . Payment made to Chung Khiaw Bank on 5/7/75.

No. 49 Breach never treated as fundamental breach.

Notes of Alternative is that time ran from time money paid.
Lee Hun Hoe \las there a variation in the agreement?
C.J.(Borneo) See Volume 4 page 183-5.

10th January "The 1lst defendant..civvveecenenses cetseesiaesene

]
1983 (Cont d) e e vtaeseaesesebteess0e s 2nd February."

Evidence of 2nd appellant.
That was the variation.
Cross-examination at page 201, 204.

Volume 2 Page 95 - Letter dated 19/8/74.
Learned Juuge wrong as Devan did operate tne account.
Page 96 Letter dated 16/5/74.

All extrinsic evidence snows that there was variation.
Hence subnit learned Judge wrong.

4.15 p.m. - Adjourned till 9.30 a.m.
{Sgd) Lee Hun lloe
Chief Justice (Borneoj
10/1/83
11th January TUESDAY, 11TH JA.IUARY, 1983
1983

Coram: Lee Hun Hoe, C.J. (Borneo)

Salleh Abas,

.d
F.Jd
Abdoolcader, F.J

9.40 a.m.
{/nether there has been a breach of agreement.
'Thether there has been variation.

Volunme 8
Page 230-26D
Learned Judge - 2nd defendant would pay within one

veek. After one week the overdraft
came to $120,000/-.
Irrelevant.
Submit quite irrelevant whether
discovery made a week after - Difficult
to remember event after such a long timc.
Plaintiff did not treat the fundamental

breach as repudiated.
Volume 3
Page 132 Dr. Das Account.

1/4/7h - $120,717.75.
27/4/74 - $121,619.80

612.
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Volume 2

Page 1L5
Volume
Page L8
Page 38

Volume 2
Page 112

Page 100.
Page 101L.
Page 113.

Page 45.

Volume 4
Page 205

Voluume 2
rage Lb

8.

Learned Judge's finding why insert $110,000/- when In the
they knew it was 3120,000/-. Federal
Court
Devan's account. No. 49
Final point taken by learned Judge. Singapore action. Notes of
Plaintiff's evidence - Volume 4 page 104 Lee Hun Hoe
page L3E C.J. (Borneo)

. - 11th January
1 - - -

Dr. Das's evidence page L7F - L8 1983 (Cont'd)

Devan's affidavit datea 26/7/76.

Para. 8 - plaintiff knew of tne arrangement.

Quite wrong for learned Judge to reject Suppiah's evidencs

Registration cannot be effected because of caveat by
Suppiah.

Learned Judge ignored this.

He held that not on Devan's benefit to vary.

He held Singavore action in breach of agreement.

2nd appellant did not pay Chung Khiaw Baak because
Devan was still operating the Chung Kniaw Bank.

DJevan's creation of another charge of 330,000/-
will not arffect Suppiah.

Letter dated 2%/0/75 from Suppiah to Chung Khiaw Bank.

Letter dated 1/7/75 from Yeow & Chin.

Suppian learned overdraft was $92,000/-. Throughout
the whole transaction Devan had been acting as
plaintiff's agent. ©

Page 48 of Bundle of Cases.

Terrapin International Limited v. Inland Revenue
Cemmissioners (1976} 1 ¥.L.R. 665.

MThis 18 QUILEY et v et tresreeasseuareanscesass

No pleading.

Mo cross-exanmination.
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In the
Federal
Court

No. 49.

Notes of

Lee Hun Hoe
C.J.(Borneo)
11th January
1983 (Cont'd)

Volume 3
Page 92

Page 102

Volume 4
Page 12D

Volume 3
Page 25

Page 16
Page 17
Page 18
Page 50D
Page 19
Page 230
Page 28

S.

Yet learned Judge found lst appellant guilty
of fraud in attesting.
Submit learned Juige wrong.

Whether Devan was plaintiff's agent.
Submit he was.
He was co-owner of property.

Para. L.
Para. 2.

1. Plaintiff and Levan went on operating
Chung Khiaw Bank account.

2. No reason for lst appellant to pay $121,000/-
to Hongkong & Shanghai Banking Corporation not pressing
to pay. The lst appellant was liable for $110,000/-.

3. Plaintiff, Devan and Dr. Das knew that
lst appellant had paid $121,000/- and Dr. Das attempted
to repay the money and get back property.

L. Plaintiff and Devan knew only $92,000/- was
paid in July, 1975. WNo complaint that it should be
8110,000/~. At that time Yeow & Chin acting for them.
They sought to get $140,000/-.

5. They continued to live there after discharge
of Chung Khiaw Bank. {ight to live there until end of
1975 on account of variation.

614.
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6. Unless there has been variation as Suppiah In the
said plaintiff did not receive the full $220,000/-. Federal
Payment $203,000/-. Court
So variation. No. 49
Balance used to set off for occupation. Notes of

Lee Hun Hoe
C.J. (Bormeo)

11th January
No implication for the year to run from date of 1983 (Cont'd)

For those reasons Your Lordship should hold there
was a variation.

payment.
Variation does not change it.
Section 42 Contract Act.
‘le say learned Judge wrong to say that there was
no variation.
Page 244 Para. §.

Jolume 4
Page 220G

Yolume 8
Page 189

Volume 2

Page 211 Para. 7.

Volume &
Page 31 M e et renonetnnnns In tae circumstances, the plaintiff

is entitled to hold the lst or the 2nd defendant liable."
But learned Judge held them both liable for

damages. Submit learned Judge wrong,

v The Law of Agency - Bowstead li4th Edition.
Election and Merger.
Section 186 of Contract Act.

12.20 p.m. - Adjourned till 2.15 p.m.

2.20 p.m.
Undue influence.
Volume & Page 32C - 41 - Section 16 of Contract Act.
Section 16(1) ) require plaintiff to establish
and 16(2)(a) % solicitor-client relationship.

Section 3 - switch of burden if transaction unconscionable.
L.R. 47 IT.4. 1.

615.
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In the Poosathurai v. Kannappa Chettiar & Ors. L.Ii. I.A.
Federal 1919-20 pages 1 and 3.
Court Tt 1S 8 MISEAKE. cv it vnrerrennoenonansannoanacnsns
No. B9 e, et e, undervalue.™
Notes of Under equitable rule still applies in this country.
Lee Hun Hoe
C.d.(Borneo) o 11, op
11th JanuaryGooos 17
1983 ° Page 8 Halsbury's Laws, 3rd Edition, Volume 36, page 85.
(Cont'd) Para. 118, para. 119, para. 121.
Page 403 Encik Noriah v. Shaik Allie bin Umar (1929) A.C. 127, 135.
Page 135 - "The decision in each C8S@...ivveivunenn.
et tesesettresiae e aaesss. . Presumption.”
Page 179 Allison v. Clayhills The Law Times Volume ACVII 704 & 712.
Bundle of Euwards v. Williams Volume 32 page 763 and 765.
%§§§§6%% Submit learneu Juuge took far too narrow a view

by merely looking at P.27 on question of client and
solicitor relationship.

Volume L
Pages 9-11

Page 18F

Volume 8
Page 270 Last paragraph.

Volume &4
Page 130E Cross-examination of lst appellant.

Page 193D Cross-examination of 2nd appellant.

The price was fixed on a valuation produced by
Devan.

The bargain was on the face seemed to te a sale.

Submit nothing unconscionable to swWwitch burden
on to the appellants.

Nothing unfair in sale and re-sale at the same
price. Bargain not unfair.

Learned Judge Went Wwrong as he did not give any
weight to tne Edwards v. Villiams concept.
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12.

Volume 8 In the
Pages 37B~39 Reviewed judgment. Federal
Page LO If learned Judge wrong on question of "unconscionable" (coyupt
he would be wrong on the matter, N ) 49
O.
Therefore learned Judge wrong in saying burden Notes of
had switched to appellants. Lee Hun Hoe
C.J.(Borneo)
Bundle of 11th January
Cases 11 1983 (Cont'd)
Page Yiestern Bank of Scotland v. addie (1867) L.it. ii.L.
S.C. 145.
Bundle of
Cases I
Page b Steedman v. Frigidaire Corporation
Unfortunately Devan is dead and so is Yeow.
Volume 2
Pages 42, 43,
99, 46, 47,
L8, L9, 50,
51, 52.
4.10 p.m. - Adjourned till 9.30 a.m.
(Sgd) Lee Hun Hoe
Chief Justice (Borneo)
11/1/83
WEDMESDAY, 12TH JANUARY, 198
: . 1983 12th January
9-30 a.hle 1983
2.0 Yesterday I went into the correspondence and the
oral evidence whether Yeow & Chin was retained by respondent.
Volume 4
Pages 121.-125
Page 15¢ Meo I Put 1t LO JOU.. v e te e it ienananas
A. It is not true."
Page 173E Shown P.52. "I asked Yeow....... et teesaeenes
e et e beeeeae e «ev....Devan's account.”
Page 1754 "I say now that YeowWw & Chin Were acting.......«....
............................... Devan,"
Page 185D 2nd appellant's evidence.
" ieiieeveeerr..There we received a letter..... .o
..... cetsesess ey name."
Page 9D Respondent knew of Chung Khiaw Bank's account.
Page 264 of course respondent knew state of account.
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Federal
Court

No. &S

Notes of

Lee Hun Hoe
C.J.(Borneo)
12th January
1983 (Cont'd)

Volume 3
Page 137

Volume 1

Page 42

Volume 8

Page 41D

13.

Requisition for stocks and shares.

Yeow & Chin were holding respondent's title deeds
recovering money on respondent's behalf.

Inescapable that respondent and Devan that land
had been transferred and because of variation they
were getting 392,000/~ instead of $103,000/-.

Retention of Yeow & Chin vital to appellants' case.

Was $220,000/- a fair price for appellants to pay.

On expiry of contractual right she could seek
recission for fraudulent misrepresentation. She
could not make restitution so could not sue on undue
influence.

Breach of Trust

Solicitor and client relationship.
No evidence.

"x person acting as SOLECItOr e er veer e venneensons
ceesasasseseassessssssundue influence.”

Cordery on Solicitors.

No special circumstances pleaded.

Respondent's submission startling.

Every solicitor will be in trouble.

Must see the capacity of the solicitors.

Solicitors may be holding the titles as purchasers
or mortgagers and not as solicitors. That was the
position of 2nd appellant.

Pages 41-42 "It is clear therefore....cceeeeesocsans ches e

certeecsrerase e aanas eresesstrust.”
Submit claim is misconceived.
Fraud.
Submit learned Judge was wrong.
Appeliants no longer have the property.
Respondent could only claim damages for fraud.

So far as civil action fraud has a special meaning.

It does not mean merely for general dishonesty.
Fraud has a precise meaning.
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Bundle o

Cases I In the
Page L15 Barclays Bank Limited v, Cole (1967) 2 Q.B. 738. Federal
Page 743G Denning. sourt
" ......Robbery includeS....ereeennacenans oo No. &9
e e 0e 0 s 00 D) S0 % e 00 0000000 0r e0 e EEEEEEEEE cses s e NOtes Of
'Fraud'in ordinary speech.......... ce 'f Ceetessence 2?3.?ggrg:§)
ceseseesnoes ceeeeteetsteanns representations......... . 'Hath January
1983 (Cont'd)
Page 74L& Diplock.
10 L 3 o) o 1 o ctaetaanes ceesanae
Ceseescceeaens teeteseseans ¢ve....in this sense."
"Mr. Ashe Lincoln has contended..........c.s cetecanse
et eececettcoct et s ee e e o ne st e s daishonesty."
Bundle of
Cases 1
Page 148 Clarke & Linsil.
Chapter 17 FRAUD.
Fraud has a procise and limited meaning as a
term of art.
20 Bundle of
Cases 1
Page LLO Spencer Bower.
Para. 19 ) Statement which are
Para., 20 )} promises only.
Para. 21 - ethics.
Para. 22 - Representation distinguished from warranty.
Para. 24 - Representation repeated as a promise.
George Wimpey & Co. Ltd. v. Sohn & Another {1967)
1 Ch. 487.
30 Page 502 - Herman, L.J.
"The Judge held...ciieiiiierrtneaensssancesnconnns
e tsecesatarsctensnnann ...contract."

Page 509 - Russel, L.J.
"Before the contract the vendors through.....ceee.s
see s sessrasesssssessasasaasssresspProvision.”
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Federal
Court

No. 'l"9

Notes of Volume 1
Lee Bun Hoe Page L3
C.J.{Borneo)

12th January

1983 (Cont'd)

Q.C.

Volume 4
Page &D

Volune 1

Page L4

15.

Once representation became a term of contract

then the plaintiff or respondent cannot sue on contract.
Not right for learned Judge to go outside

the pleadings.

Particulars of fraud.
12(a) (i) No evidence.
(i) Particulars at page 91 item (58).
Contractual promise to pay $220,000/-
not a representation.
Can be liable on contract if promise
not fulfilled.
My learned friend said seven days.
If that was so then there was a breach
No evidence.
Particulars at page 91 item (61).
Submit no evidence.

10

(iii)
(iv)

Collateral agreement.
dot a representation.
Particulars at page 80 items {62) and (63).
Referred to para. 4{e) and (f) of
Statement of Claim.

(v)
20

If she relied on such a promise her remedy is on
contract.
11.10 a.m. Adjourned.
11.45 a.m. Resumed.
Fraudulent misrepresentation due to misrepresentation

of facts.

"'hen I read it I saw 30

cecessensenan «eve.essland back."
Brikon Investments Ltd. v. Carr (1979) 2 W.L.R. 737.
Denning put it on High Tree's principle.
Roskill and Cumming-Brace on collateral contract.
City and Vestminister Properties v. Mudd (1959) Ch. 129.

Para. 12(a)(vi) goes to the undertaking.

Para 12(b).

Then it went on concerning subsequent events. nay be
breach of contract or breach of trust if she was right
but certainly not fraud.

No such thing as fraudulent breach.

May be breach of contract.
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Volume 8
Page L2C

16.

Particulars of fraud of 3rd defendant

If 3rd defendant promised breach of contract
between 2nd defendant and plaintiff, He may be liable
for pronise of breach of contract. There must be
evidence,

Dealing with fraud.

Under section 340 of National Land Code
if land cannot be recovered then can sue for damages.

Page L4B Section 17 of Contract Act.
Referred to sections 10 - 18 of Contract act.
Fraud wider than misrepresentation.
Submit learned Judge misdirected himself.
2.15 p.m. Resumed.
Cashin Ask leave for Subra Haicker to be absent.
Court Granted.
Bundle of Saminathan v. Pappa (1981) 1 M.L.J. page 121 & 123B.
%gg%éj%’ Page 123B - "As regards fraud.....eceeueeesns
cetrtisceaanas cesesacenns cresaias eesecessthe land.”
Page 124A - "It is to be observed........... .
ot......l.....l..O.'t...'..tlc.office."

Volume 8
Pages L/~

"During the COUrSe «.iieteererncrersnosancanss
- Yo [o3 4 Y=

Page 125B - Lord Diplock:

"As registered proprietor..c...iseeseeicscasss
T -1 B o T- R oF-1 D

Page 126E ~ "Their Lordsnips accordingly.....s...
e seetaserseretassassasssseasss.this matter.”

"There were, however, two other findings......e.s.
s 7 1 o -3 K - B AL

59 Transfer with right to purchase.

If Your Lordship accept our submission that there
was a variation than there would be no breach of
that contractual term.

Even I am wrong on the lMudd concept she would have
to establish beyond reasonable doubt on fraud.
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In the
Federal
Court

No. 49

‘Notes of

Lee Hun- Hoe

C.J.(Borneo)
12th January

1983 (Cont'd)P

13th January
1983

i7.

A. Kanapathi Pillay v. Joseph Chong (1981)2 M.L.J. 117.

Page 120.
"Second Issue
"It was contended.. .. i ciierencntencannnnsanns
e ceesatetstetectianetaernns ¢ve--sss...the developer.”

Only pleaded representation learned Juage could
consider concerns "payment as you like.m"

ages 59E - Submit all subsequent events of no

85"-’consecmence. 10

COLLUSION,

Page 85E Section 10 of Evidence.
No basis on claim of fraud against 3rd appellant.

Bundle of Chapple v. Electrical Trades Union and Others

Cases I

Page {1961) 1 V.L.R. 1290.

Page 92E '

%é%ﬁme 2

Page 230

Volume 4
page 272D

Volume 8

4.10 p.m. Adjourned till tomorrow at 9.30 a.m.

{Sgd) Lee Hun Hoe,
Chief Justice (Borneo) 20
12/1/83.

THURSDAY, 13TH JANUARY, 1983

Coram: Lee Hun Hoe, C.J. {(Borneo)
Salleh Abas, F.J.
Abdoolcader, F.J.

9.30 a.m.

Respomaent's affidavit.
Para. 18 - security.

Cross-examination of 3rd appellant. 30

Submit astonishing finding. Page 102B.

page 101F We have affidavit of Majid.

Volume ;
page 3

Affidavit.
Para. 7 - The plaintiff (3rd appellant) did not

turn up at any hearing.

622,
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Volume % .
Page 251 D&E To show 3rd appellant was absent. In the
247D Federal
Court’
Volume 8 No. 89 .
Page 103 Notes. of
Page 289 Para. 25 - Complaint. Lee Hun Hoe
‘ C.J.(Borneo)
Meeting.
13th January
Page 163 Minutes of Meeting. 1983 (Cont'd)
Page 166 Material passages.
10 Page 168
Page 108F-
109a
Page 111
Page 1124
Page 194 Defence of Tara in Sessions Court.
Page 232 Syed Uthman J's judgnent.
Page 115 Plaintiff said land worth a million dollars.
Volume 2
Page 63 Land Speculation Tax.
20 Volume 3
Page 5 Notification of Disposal Chargeable Asset.

11.10 a.m. Adjourned.
11.40 a.m. FResumed.

%égétinued)
Volume 8
Page 117E
Page 122D
Page }23B
20 Page 1254 If plaintiff failed in-this appeal then the
counterclaim would succeed.
Page 120 Referred to Syed Uthman J's judgment.
Submit learned Judge's assessment of respondent's
credibility was wrong.
Not true she aid not know about payments to
Hongkong & Shanghai Banking Corporation and Chung Khiaw Bank.
This claim cannot be anything but a breach of
contract.
Completion delay at Devan's request.
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19.

In the Contractual claim is the only one possible action.
Federal Submit no breach.

92253__. If date ran from 5/7/75 then there would be

No. B9’ breach but no damage.

Notes of Account for profit not possible as respondent could
Lee Hun Hoe not get restitution.

f;iﬁ(?§§§§§; Liability dealt with.

1983 (Cont'd)

Will now deal with damages.
Bundle of Nanyang Manufacturing Co. v. The Collector of
25252 land Revenue, Johore (1954) 20 h.L.J. 69 & 71.
This is applied in Hock Lim Estate Sdn. Bhd.

v. Collector of Land Revenue, Johore Bahru (1980)
1 M.L.J. 210 & 211.

Safest guide comparable sales.
Weight to be given to offer.

Abdul Rahim v./Secretary of State A.I.R. (1926)
Lahore 618.

Pribhu Diyal v. Secretary of State 135 I.C. 1932
Lahore 183.

Expert evidence.

Volume 2 Report of Valuation by Mohd Kepol bin Bidin
age (dated 5.7.75).
$4.50 p.s.f. 980,100
Building 126,000
$1,106,100
Volume 4 Evidence in court - Kepol.
Page

12.30 p.m. Adjourned till 2.15 p.m.
2.15 p.m. HResumed.

g'c.

Volume 3 1lst Valuation Report - Chong Kin Seng dated 26/2/82.
Page Land at $42,000/- p.a. 210,000

‘ Building 48,000

258,000

62k,
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20.

2nd Valuation Report - Chong Kin Seng dated 19/10/79

Land at $3/- p.s.f. 653,400
Building 48,000
701, 400
Volume 4 Chong Kin Seng's evidence.
Page 83
Page 101C Mohd Rashidi b. Mohd Nor's evidence.
Page 102E Cross-examination.
Volume 3 Valuation Report - Parampathy
Page 279 .
Page 133 Sketch.
Page 134 Schedule of comparison.
Volume 4 Evidence of Parampathy
Page 273
Volume 2
Pages 0- Judgment on Damages.
178
Pages 182 -  $973,000.
184
Page 163 What was the value of the land in July 1975%

Learned Judge criticised appellants' expert merely

asked whether 3220,000/~ fair.
Page l66E-F Dealt with the three lots 6602, 6603 and 6604.
’ Learned Judge wWent on to make astonishing finding -

increase of 76%

Another more astonishing finding on Lot 1252 -
increase of 2205

Submit quite impossible inference or deduction.

Learned Judge ignored Chong's report and
Parampathy's report on comparables.

Parampathy gave $4L,000/- per acre. Added some
40% to comparable of $32,000/-.

Page 170 "....no sales directly comparable.”
Experts said otherwise.

Page 172 Referred to Chong's evidence.

Page 173 Learned Judge ignored the safest guide is

comparable sales as held by this Court in Hock Lim's case.

See page 57 last paragraph.

625.

In the
Federal

Court

No. .4g

Notes of

Lee Hun Hoe
C.J.(Borneo)
13th January
1983 (Cont‘'d)



In the
Federal
Court

No. 49
Notes . of

Lee Hun Hoe
C.J.(Borneo)
13th January
1983 (Cont'd)

14th January
1983

21.

Page 175D Learned Judge wrong.

He should accept the only reliable evidence of
appellants' expert, Parampathy. ‘
Page 175F

L.05 p.m. Adjourned till 9.30 a.m. tomorrow,

(Sgd) Lee Hun Hoe
Chief Justice (Borneo)
13/1/83
FRIDAY, 14TH JAJUARY, 1983

Coram: Lee Hun Hoe, C.J. (Borneo)
Sallen Abas, F.d.
Abdoolcader, F.J.

10.25 a.n.

+C,
olume 9
Page 175F-
176

Page 163

"On the $1.70 Per SQe flevcervsncovssroncnonnarsne
4 Years.ﬁ

"But to that value..isevieessvrossecocccscancsooanas
serrecsenssrsasssasssssases judgment (McGregor page 334)"

14,th Edition page 353 para. L4LB82.

Changes in the value of property.

"Where damMageS.cveeieoerersosccsosseocsans
..damages.”

MThis problem....ecisieeescecccnaoncsscccnssecracanss
ceeacene sttt st sanas .o+ ogo0ds . "

Malhotra v. Choudhury (1978) 3 W.L.R. 825, 826, 8L.i.

"The principle of restitution - that damages can be
at date of judgment.

In undue influence and breach of trust remedy
in lieu of restitution is amount of profit.

Peek v. Derry (1887) Ch.D. 54l.

Page 591 Cotton, L.J.:

"One rather difficult point.cisecevenececrvecscnns

..00000.0...0..‘I..l‘l..O.l.OOOQUOOQOOOOOOShareSOr‘

"Now, it must not be takeN.eeeseecescsrcossoccncas
Lord Campbell SayS:iceceeescessscsvcsacoccsosasasvccavoas
lll...l..0....0........Il.......ll..l..l...I.Plaintiffl"
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22,

hespondent did adduce evidence as to subsequent In the
value. Federal
Court

Learned Judge wrong to give 205 increase per year.
Wrong to increase 1975 value by 140% over the year. No. kg

Notes of
Lee H
Learned Judge using his own knowledge of 700 cases C 3 (gﬁrizg)
he heard. This is wrong. 14th January
Value of the house should be ignored by the 1983 (Cont'd)

learned Judge. Expert evidence house has no value to
developer. To be pulled down.

What did she refuse?

What was paid by appellants?

Palaniappa Chettiar v. Arunasalam Chettiar referred
to by learned Judge wrongly. Not applicable as payment
was lawful in their case.

McGregor on Damages l4th EZdition, para.li73 page 990.
MALL theSe rather . vt enertornensnscantonns

$202,000/- must be deducted. If no variation.

If there was variation then $220,000/- must be
deducted.

Measure of damages different learned Judge wrong
to make one award.

He awarded $973,000/- as general damages.

Damages should be at date of wrong.

Damages for breach of contract.

Learned Judge found two breaches.

What damages flow from that breach.

lst breach -

Premature transfer on 31/7/7L.

This caused no loss.

She would not repay at any material time. Willing
but unable to pay.

2nd breach -

No loss if there was variation,

- If $121,019/- was found on 27/4/7L instead of

30/3/7L and $92,000/- was paid on 5/7/75 instead of
$103,000/-.
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23.

In the If there was a variatisn there would be no breach.
Federal If there was no variation so far as capital sum
92255—— is concerned only $202,000/~ is paid under contract.
No. 49_ Respondent entitled to recover $18,000/-. Of course
Notesvof she is entitled to interest on that fron 30/3/74.
Lee Hun Hoe .
C.J .(Borneo) She suffered no loss in the late payment to
14+¢h January Hongkong & Shanghai Banking Corporation.
1983 (Cont'd) She can't recover for two reasons:

Section 56(3) of Contract Act.

She was living in the house. 10

If this is wrong and if she is entitled there
ought to be an inquiry.
If I am wrong counter-claim would still stand.
That is if appeal is dismissed.
RESPONDENT'S SUBMISSION
Cashin Attack on learned Judge's finding of facts
and credibility of witnesses.

The facts show something was wrong.
Learned Judge amply justified in all his finding of facts.
There can be no doubt at all. 20
Whole thing started when lst appellant stood as
guarantor for Dr. Das.
When he did this at the time he did not know
Dr. Das could not pay otherwise he would not stand as guarantor.
Pestered by lst appellant for payment of money.
Bank not pressing for the money.
Dr. Das offered 2nd mortgage on his property in Johore.
This was not accepted. Dr. Das was also indebted to lMocscow Bank.
After one or more conversation with Dr. Das he 30
mentioned his brother Devan's property.
Devan could have called on 1lst appellant.
Respondent felt more loss at Devan's death.
Suggestion of variation is nonsense.
Could have objected to mention of what Devan said.
iy learned friend imported evidence.
If one looks at the evidence he would be wrong.
E.g.
Attestations.
Cross-examination of 1lst appellant.
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Volume %
Page D

Volume 2
Page 57 -

Volume S
Page

Volume 6
Page 375

Volume 6
page 379

In the
Federal
Court

No. 49

Was she willing to the transfer after 15 months later.Notes of

How can it be an Escrow.

Submission of lst appellant.

"It has further been alleged..eiiveoeoreasioervene
cee st eisestes e teneas one ««...under cross-examination....
e tertieeas eeveeersessfraud.”

My learned friend was therefore wrong to say that
there was no cross-examination.

Correspondence placed in chronological order.

Consistency of respondent remarkable. Her
story of what happened after lay 1976 never changed.
Vient to see solicitor,

For reasons we think appellants never came out
with their defence until the present action. From 1976
while we were coming out of what our case was they did
not come out with it. They said they did not haveto
do so.

By 1981 they did pay the balance of $92,000/~. So
the variation was fitted in.

The built up was because We were collecting
information. We were not even aware of existence
of some letters. Yeow & Chin gave us some.

Unless these letters fitted in with their grand
design.

1st appellant was worried about his guarantee.
He was finding some means of recovery.
Letter dated 12/3/74.
"We act for Madam Tara."
"As our client wishes to pay off the charge

Lee Hun Hoe

Ceda(Borneo)
14th Jenuary
1983 (Cont'd)

by charging the said property for an increased amount..,.,....

Looks as if they "were charging to another bank
or a person.,”
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Federal
Court

No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
14th January
1983 (Cont'd)

Page 280

Volume 4
Page

Page 7

25.

No bank would allow to let another person to
have a statement of account unless you are acting for
that person.

"On our usual undertaking".

Carbon copy to respondent and Devan.

On 23/3/74 - "ifter seeing Devan they said there
was going to be a sale.,"”

Whether property was owned jointly. They had no
other property.

Can you imagine respondent would sell her property
to save Dr. Das when she has five daughters?

The whole thing was to get her to sign transfer
form.

On 30/3/7L4 deputation arrived at respondent's house.

To say that they were not acting at that stage is
ridiculous.

Letter from Chung Khiaw Bank.

This was attached to the memorandum.

Something was surely said resulting in 2nd
appellant making the manuscript.

Not relying on common law fraud misrepresentation.

How respondent paid for most of the money to H.C. Tan.

"On 30th arch, 197k .o et snnssoennnoensnnns
PP - X35 o 8 5
She did not expect to sell the land.
"He said the security was by way of 'a transfer.......
Y 3 o - o (-
Is she wrong to expect the money quickly. After
all she had to pay interest to the bank.
As far as respondent was concerned they Were
acting for her when they came to her house on 30/3/74.
As the weeks vent by she found she had not been paid.
Her account with Chung Khiaw Bank increased. By
1975 the bank pressed for payment,

63.00
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Cashin

Volume 4
Pages 1l-

26.

What benefit did she get by signing the documents?
She did not know she was going to get $92,000/-.
How did the variation come in?

What has she got to do with lst appellant paying
$121,000/~ to Hongkong & Shanghai Banking Corporation?

" The sole purpose was to get the transfer form

signed.

Not interested in acting for her.

Sabmit 2nd appellant had no intention of buying the
property at all from the very beginning.

Learned Judge so found that they merely interested
in getting the signed transfer form. Who can say
he is wrong?

The way they got the transfer form signed on
30/3/74 was dishonest. They had no intention of acting

on the memorandum and the manuscript.

No reason for delay in payment.
Nothing to stop payment.

She was shocked in September 1975 to know her land
was transferred to 2nd appeilant.

12.30 p.m. Adjourned.

3.00 p.m. Resumed.

12 Attestation matter.
Volume 1 page 39D para. 8.
Page 87 item 21 and item 23 "attesting".

Proposed agreed facts.
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No. 49.

Notes of

Lee Hun Hoe
C.J.(Borneo)
14th January
1983 (Cont'd)

Volume &
Page , 13

Page
Page

Page

15

17
18c-19
26

27
28E
30C-32
LOF-42
L6C

rely

49¢C

Volume 6
Page 380

Page
Page
Page
Page
Page
Page

Page

Page

Page

Page

Page

that
381
383
383
384
385
386

387

gave

388

Blank papers.

27.

She would know of the $121,819.80 at the time.

Re-examination,
Never fulfilled term of the agreement so we could
on such evidence.

Letter dated
there cannot
Letter dated
Letter dated
Letter datéd
Letter dated
Letter dated
Letter dated

14/3/74. Correspondence would show
be variation.

16/3/74.

10/6/74.

13/6/74.

21/6/74.

20/7/74.

19/8/74.

"Stagnant" yet appellants Devan was operating the
account,
Could there be variation?
30/3/7% = 27/4/7h.

Letter dated

16/9/74.

Now dealing direct with Devan as the solicitors

no response.
Letter dated
Devan wanted

by the bank.
But how could this be said to be a variation.

389

390

391

Letter dated

10/9/7k.
to execute a further charge as pressed

25/10/74.

Chung Khiaw Bank asking Suppiah & Singh for return
of documents.

Letter dated

12/11/74.

Trying their best to hang on to the title deeds.

Letter dated

3/12/74.

How can they get the information if they are not
acting for Devan.

é32.
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Page

Page
Page

Page

Page

Page

Page
Page

Page

Page

392

393

394

395

396

397

398

399
400

401

402

403

28,

Letter dated l»/lZ/?h-. In the
They continuously obtained information from the Federal
bank. This is to help to effect the transfer. Court

Letter dated 9/12/74. No.. 49

Letter dated 26/12/7L. Notes of

We see a copy sent to Devan. Lee Hun Hoe

Learned Judge did not believe the appellants after C.J.(Borneo)
14th January

evaluating the evidence.

Letter dated 24/12/7.4.

four clients"”.

Ask Devan obviously for instruction.

Can we quarrel with the Judge on his finding.

Letter dated 21/1/75.

Was learned Judge wrong when he said the caveat
by 2nd appellant was to prevent the charge from being

1983 (Cont'd)

registered.
Letter dated 30/1/75.
Returning tile title deed and charges.
Letter dated 2/2/75.
After this letter no copy was sent to Devan.
Submit they did not want Devan to know what was going on.
2nd appellant said he had the money to pay Hongkong &
Shanghai Banking Corporation and Chung Khiaw Bank at all times.
This letter was written aearly a year since 30/3/7k.
Has learned Judge not got anple reason for not
believing him,
Letter dated 3/2/75.
Letter dated &/2/75 -~ Clear Yeow & Chin acting for bank.
Chung Khiaw Bank wera instructing Yeow & Chin to act
for the bank.
To suggest that Yeow & Chin was acting for
respondent and Devan is going to far. It c8nnot be.
Perfectly natural for Yeow & Chin to write to Devan
on the muney on behall of bank.
Letter dated 19/2/75.
Chung kKhiaw Bank chose Yeow & Cnin instead of
4.L. Looi, etc.
Letter dated 1/3/75.
Nothing can be clearer than Yeow & Chin acting for
Chung Khiaw Bank.
Letter dated 4/3/75.
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Notes of

Lee Hun- Hoe
C.J.(Borneo)
14th January
1983-(Cont'd)

15th January
1983

29.

Page LOL Letter dated 10/3/75.
That is how the $140,000/- came up later perhaps.
4.15 p.m. Adjourned till tomorrow at 9.3C a.nm. )

(Sgd) Lee Hun Hoe,
Chief Justice (Borneo)
14/1/83

SATURDAY, 15Td JaNUARY , 1983

Coram: Lee Hun Hoe, C.J. Borneo
Sallen abas, F.J.
sbdoolcader, F.J. 10

9.30 a.m. Hearing resumed.

Cashin
Pages L4L06-7

and was told there was a caveat.
Letter dated 8/5/75 from Chung Khiaw Bank.
Important.

Yeow & Chin forwarding charges for regisgration
Page 4,08
"Inactive". Yet appellants said Devan wanted to
use overdraft.
No one like receiving a letter like that from
the bank. 20
At that time title with bank caveat was lodged
already by 2nd appellant.
So charge could not be registered.
The so called variation was said to be in February
1975 according to evidence.
Would take court to Anandan's evidence.

Volume 4
Page 105

Read evidence.

The source of the $40,000/- must be accepted.

Receipt at page 410 Volume 6. 30
This ties up with the strong demand from

Chung Khiaw Bank.

Volume 6

Page L1l Letter dated 22/6/75.
No letter after four months since last letter

at page 398 dated 2/2/75.
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Page 412

Page 413

Page 414

Volume b
Page 415

Page L10

Page L17

30.

2nd appellant said blevan wanted to stay in the In the

house to the end of 1975. Federal
Submission on variation natter of construction EQEEE——

based on evidence. No. 49
Purely question of facts. gzze;u:fHoe
Letter dated 26/6/75. C.J.(Bornéo)
Yon our benalfY by Chung Khiaw Bank. 15th January
Letter dated 28/6/75. 1983 (Cont'd)

Clear 2nd appellant was in direct touch with
Chung Khiaw Bank.

Letter dated 28/6/75.

Whoever siad it was 3140,000 it was certainly
not Devan or respondent.

Evidence of David Foo Yong Siah.

Devan died in 1981.

First time we saw the correspondence,

Witness produced letters in court.

Cross-examination by 2nd appellant.

First time anyone knew about the shares.

inerely to show Court the explanation about the
$140,000/-.

There was evidence before the learned Judge.

Letter dated 29/6/75.

2nd appellant was not talking only to Chung Khiaw
Bank but to Yeow & Chin.

Wrong to say Yeow & Chin were acting for respondent.

Letter dated 30/(/75.

This date is important.

Letter dated 30/6/75.

To say Devan gave the informgation about the
$140,000 was entirely wrong on part of 2nd appellant.

Probably the bank made a mistake, *

To say Devan gave instruction to his solicitors
Yeow & Chin on the 3140,000 could not be so.
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Lee Hun Hoe
C.J.(Borneo)
15th January
1983 (Cont'd)

31.

Volume % .
ages 17 Evidence of respondent on cross-aexamination.

She did not see P.51 at the time.

The 3rd appellant came in so quickly because
2nd appellant did not want Devan and respondent to
get the land back.

Learned Judge found this as a fact.

How could we challenge his finding?

Volume 6 »
Page 419 Statement of Account of Devan showing balance. 10

Volume 6
Page 420 Letter dated 2/7/75.

Page 421 Letter dated 2/7/75.
Chung Khiaw Bank to Yeow & Chin.

2nd appellant send no copy of letter to Levan.
This silence should be commented on.

Page 422 Letter dated 5/7/75 signed by 2nd appellant to
Yeow & Chin.
Not one letter to show at the time Yeow & Chin

acting for Devan, 20
Page 423 Same as above except the endorsement at the bottom.
Page 424 Letter dated 9/7/75 from Yeow & Chin to Chung
Khiaw Bank.
Page 425 Letter dated 9/7/75.
Volume 3 ) ) )
Page 3 Affidavit of Tara Rajaratnam {respondent).

Submit realising amount of information that can
be put together this affidavit shows at once what
respondent's case was.
Facts given to solicitors it is they out the matter 30
together,
Consistent that ptoperty be pledged to help Dr. Das.
Quite wrong for my learned friend to say money
in 1974 was known to respondent. Presumably She learned
about it in 1975.
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Page 48

Volume 4
Page 114

32,

Exaggeration to say we built our case up as We In the
Wwent along was entirely wrong. Federal
Para, 13 -~ "......the whole transaction was bad Court
and a fraud perpetuated on me." No. 49
Para 1l4. - 1lst appellant knew about the matter. Notes of
Lee Hun Hoe
C.T.(Borneo)

It is the defence who never answers anything at all. 15th January
They got the information, 1983 (Cont'd)
All before the learned Judge. He chose to believe

respondent.
Ample facts for him to reach his finding.
My submission is nierely ansvwer to my learned friend.

K.V. Devan's affidavit.

2nd agreement between 2nd appellant and Jevan as to
variation in February 1975.

2nd appellant would have mentioned he was owner
of land instead of returning title to bank.

On 2/2/75 at page 398 Volume § he now came out
that he bought it.

Does it make sense.

Learned Judge did not think so.

He said the 2nd variation took place in February 1975.

Devan mentioned blank transfer executed by respondent
on 30/3/7.4 would be returned.

If he was to return tine transfer form how could he
hand back the transfer form.

Because he was telling the Bank he was buying the
land.

My learned friend was also building up his case on
evidence not arising out of cross-examination. So I
am doing the same in my submission.

Evidence of Jaginder Singh (lst appellant).
No dispute he acted as guarantor.
History and reasons why br. Das could not pay.

Page 117E "He was prepared to sell property."

Impossible to believe this in the circumstances,
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Page 138B

33.

In the "Suppiah was interested in buying it (the land).”
Federal t/ho would believe it Suppiah had never been to the land.
22252——- 1st appellant would know how much was owing by Das
No. 49 in Hongkong & Shanghai Banking Corporation. He was pressing
Notes of him for payment. '
2?3.?;2rg::) Nothing to say he signed the attestation at
15th January the time. (
1983 Page 124 Ronald Khoo made first appearance acting for
(Cont'd) 3rd appellant on 6th day. Applied for amendment on
7th day.
Page 125 "Then the $92,000 was paid by the 2nd defendant 10
to Yeow & vhin."
We now know who actually paid,
"I paid $121,819.80 to Hongkong & Shanghadi Banking
Singapore on the 27.4.7L."
The agreement did not expect him to pay but 2nd
appellant.
Page 129-
130
Page 130F- How can lst appellant say he was not acting for 20
lBlADevan.
I was putting it to him that he was acting as
solicitor but he kept on denying.
lle could not get the title deed unless he acted
as solicitor.
Page 134D ", ........nisrepresenting the bank the true
factsieeeivorevennn, errssseearasevtenan cestecneas "
Extraordinary for a solicitort do so.
Page 136C "] agree that the accumulation....veeceveecene.ns 30
e teec et nenanns ereessknOWS,"

MHill yOU Q8re ., v eseceosstosscsscnsoanens cvecnae

P -1 £ ¥ oW

638.



10

20

Page

Page

Page
Page
Page

Page
Page
Page

U
O

U "o
LW
o Ga Cou 09

gV
[}
w @® @d @

‘o
w
(49

k.

1398 "I paid it, at the request of the 2ud defenuant." In the
This was mentioneu for tne first timc tnat 2nad Federal
defendant requesting him to do so. Court
140C "Did Suppiah ever pay you $l1l21,000/-? (witness pauses) No. 49
"He did not." Notes of
141D Lee_Hun Hoe
C.J.(Borneo)
128 15th January
142D "o. I put......iiaen. eeseeea21L,000/- 1 1983 (Cont'd)
This part was referred to by the learned Judge.
143 I kept on putting to him respondent's case.
liL-6
147 No where it was said lst appellant went to
respondent's liouse to attest.
terely following 2nd appellant.
Respondent ought to be separately advised.
2nd appellant snould say "I am goimg to buy.
You better get a4 separate lawyer,"
Undue Influence.
Two proniinent citizens and laWwyers coming %o
responuent's inouse witi documents and asking her to
sign. iorst they were her solicitors,
1485 Moo IS 1t NUL LHE CHSCervrtreeesonicsasecsannnns
e ettt ei et eee e cleared.™
1463 tespondent was a lay person.
ilo explanation given to her.
Arguing about the commencement date.
151a
153
15LE ‘e have been through that point.
157¢C
158E
159
160
1610
1628
16G68-170BWe have to diy out every single point.
171¢ Why register the judgment against Jr. Uas in Johore?

Now saying uiflicult tuing.
Now admitting $149,520 (including $11C,000),
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In the Page 173D Yhy a foreigner would fare better in getting
Federal subdivision?
Court .
— Knew about approval of subdivision even before
No. 49 it was formally known.
Notes of
Lee Hun Hoe , L .
C.J .(Borneo) 12.00 noon. Adjourned till 18/1/83 at 9.30 a.nm.
15th January
1983 (Cont'd) (Sgd) Lee nun Hoe
Chief Justice (Borneo)
15/1/83.
18th January TUESDaY, 18TH JallUakY, 1983
1983 Coram: Lee Hun tioe, C.J. (Borneo)

Salleh abas, C.J. (elalaya)
Abdoolcader, F.J.

9.30 a.m.
Koo Rise on behalf of ilalaysian Bar on Your Lordship's
recent appointment as Cheif Justice (llalaya). Wish

Your Lordship success.

w.C. On behalf leading counsel from abroad also
Wish to express similar sentinent.

Cashin Express similar sentiment as a junior counsel.
aAbas Replied briefly.
ashin Just finished with evidence of lst defendant.

woulu now come to evidence of 2nd defendant.

Volume &4
Page 129C "I paid the bank only when the overdraft had

reached $121,000/-. after that it did not matter
to me whether I believe him or not. I just gave him

time to pay."
Could not have referred to memoranda. P.30 and
P.31.
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36.

Page 178E-179A Shows he knew both lst appellant and Dr. Das. In the
Page 179D-1804 On the 10th wsarch, 1974...... Cererrecenas e Federal
ererect b eeanereanans Che et ..amnount,"” Court
Is it really conceivable for a lawyer to agree No. 49
so quickly to buy land without seeing land but just 2Ote§ OfH
. s ee Hun Hoe
to rely on a valuation report. ¢.J. (Borneo)
18th January
Page 184E Variation, 1983 (Cont'd)

If it is an out and out sale what has the variation
got to do with it? hat business has the extra
10 amount got to do with the amount When it was an
outright sale? That was the point made by the learned
Judge.
Learned Judge entitled to believe respondent
rather than appellants on the evidence.
What landowner would quit his property before
transfer or money paid? Just does not make sense.
Why should the landowner pay compensation before
the purchase price is paid?
The variations suggested by ry learned friend
20 make no sense at all.

Page 184E-185B 2nd variation.
Your Lordship would recall the title deed was
sent back to Chung Khiaw Bank by Suppiah & Singh
on 30/1/75. See Volume 6 page 397.

Volume 6
Page 398 Suppiah said he was owner.
Wy send the title back if he was the owner?
Throughout all the correspondence from bank
1974 until 2/1/75 did he tell the Chung Khiaw Bank
20 the property had been sold.

Submit there is no such thing as a 2nd variation
as well as the lst variation.

Agreed with my learned friend agency of 2nd
appellant to lst appellant not pleaded.

Page 187k But we did not know about it,

It came out at the trial.

As far as fraud is concerned we rely on section 340
of the National Land Code siance July 1976.
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No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
18th January
1983 (Cont'd)

Page 187B

Page 192E
Page 194B

Page 194LE

Page 199A

Cashin

Volume &4

Page 203E

Page 22LE
Page 230A

37.

Shows land really bought by lst appellant. He
merely asked 2nd appellant to transfer to 3rd appellant.

If one looks at the correspondence on the bundle
I prepared there can be only one inference.

Singapore judgment against Dr. Das. Learned Judge
commented on this. He was perfectly right,

Deal with cross-examination.

"T used those WordsS...iveeereveneeonosanns cesean
CesecersssesssnsarrrasssssssssessOverdrafe,” 10
"What lawyer would use such trick? Misleading
the bank.
"Shown P.28 - It is true I received the title.....
........................................underﬁaking."
"I do not regard it as an agreement for sale."
If it is not agreement for sale how was it that the
property was transferred. If it is not a sale then
it is a security.
If the transfer genuine why the noney not paid
within a reasonable time, say, a week. 20
Respondent was lured into believing that her
property was used as security.

11.10 a.m. Adjourned.
11.45 a.m. Resumed.

Cross-examination of 2nd appellant.
He was cross-examined on every single point.
Anyone reading the evidence would inevitably take the
same view as the learned Judge that 2nd appellant 20
cannot be believed.
My purpose of reading the evidé;ce is to show
that the learned Judge is aware of the facts.

Referred to Volume & page 243-4.

Go away and bring an action in the High Court,

Volume 8 page 245 para 10.

We did not know of some affidavits until 3rd appellant...
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38.

Volume
Page SI% Showing 3rd defendant putting himself in as In the
purchaser for value. Federal

Court

Volume g No. 49

Page 236E Hair splitting of rent and compensation. Notes of

Compensation for occupation of premises, Lee Hun Hoe

C.J.(Borneo)
18th January

12,40 p.m. Adjourned till 2.30 p.m. 1983 (Cont'd)
2.30 p.m. Hearing Resumed.
Cashin 3rd appellant became registered owner very shortly
after 2nd appellant became owner,
2nd appellant contrary to what P.30 and P.31 had not
paid any part of §92,000/- or $121,000/-.
From the moment he came on the register 3rd
appellant held himself out as registered owner and
purchaser for value.
It puts his credibility on issue.

Volume 8
Page 24 Evidence of 3rd appellant.
rage 258-9 Not fraud but fraud of deceit,

He neither read nor approve the defence.
Particulars of fraud against the 3rd appellant
Were set out albeit in the particulars,
Not rely on common law fraud.
We were raising actual fraud not common law
fraud and narrow it into fraudulent misrepresentation,
All three appellants know what was alleged
against themn.
3rd appellant must know wnat was alleged since July 1976,

Page 264B 3rd appellant did not know his name would e in
the register??
If perfectly done why the trust? Why ettempting
to keep the true facts out?
Page 269B
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In the
Federal
Court
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Notes of

Lee Hun Hoe
C.J.(Borneo)
18th January
1983 (Cont'd)

Page 269B

Volume 8
Page 280

Page 297

Volume 4
Page 284
Page 289B

Volume 8

Page 304

Volume 8

Page 304

Page 306
Page 310

Volume 4

Page 90

39.

Much was made of the fact that I was solicitor
for plaintiff, Coomarasamy & Tan.

All the solicitors' works were done by my late
partner Mr. Junbar.

Heference by 3rd appellant.

The Complaint. Actually his reply.

Referring to Volume 8 page 297.
Not a word about trustee or nominee,.

Para 2 - under Para. 5 first time we know that
Jagindar was called by the bank to make
payment.

Para. 9 -Para. 24 of complaint.

He said when he appeared before the Law Society
he told he wWas a trustee or nominee.

Evidence of Lim Seng Bock.

Mo evidence for my learned friend to say that
Yeow & Chin acted for responuent and Devan.

Quite plainly we have to look at the facts first
and then the law applicable.

That was what the learned Judge did. -

Evidence clear. Scale on respondent's favour.

In respect of appellants.

Changing of stand. Inability to answer questions,

What is the law?

Fraud in its ordinary meaning covers all types
of fraud.

I accept 2ll my learned friend said.

Also fraud in tort giving rise to tort of deceit.

Section 17 of the Contract Act include fraudulent

61{4.
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L0.
representation of English law fraud.

Section 18, Misrepresentation similar to English
law of innocent misrepresentation.

0.18 r,12{i) of the High Court Rules.

Section 340(2) of the National Land Code which
refers to fraud or misrepreseatation and so on.

Clearly differentiating the two.

You set out the facts and particulars. You do
not have to say fraud under section 340 of the National
Land Code and so forth.

Volume ;
Page 23 2nd appellant - his written submissions,
Submit 2nd appellant was left in no doubt about

the actual fraud.

Volume 6
Page 138 onwards.Fraud is dealt with in my written submissions.

I cannot do better than that.
Assets Co. Ltd, v. Mere Roihi(1905) A.C. 176.
Loke Yew v, Port Settenham Rubber Co. Ltd.
(1913) A.C. 491,
Butler v. Fairclough & anor. (1917} 23 C.L.R. 79.
Vaimiha Sawmilling Co. v. Waione Timber Co.
(1926} 4.C.101.
Haji Junus v. Chik Anor. (1964) M.L.J. 343.

Adjourned till 9.30 a.m. tomorrow.

(Sgd) Lee Hun Hoe

In the
Federal
Court

No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
18th January
1983 (Cont'd)

Chief Justice (Borneo}

18/1/83

YUEDNESDAY , 19TH JalMUARY, 1983

Coram: Lee Hun Hoe, C.J. (Borneo)
Salleh Abas, C.d. (Malaya)
Abdooclcader, F.J.

9.30 a.ni.

Court desuned.

645.
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41.

In the Cashin 6
Federal Yolume 6 ,
Court Page 149 Haji Junus v. Chik & Anor. (1964) M.L.J. 343 (H.C.)
'; hohd. Isa v. Hi. Ibrahim (1968) 1 ni.L.J. 186 (F.C.)
Il::t.:esg of Public Finance Bhd, v. Narayanasamy(1971) 2 i{.L.J.(F.C.)
Lee Hun Hoe Jasbir Kaur v. Tharumber Singh (1971) 1 ii.L.J.224.
C.J.{Borneo) Waimiha Sawnilling Co (1925) A.C. 107.
19th January
1983 (Cont'd) Submit fraud is proved beyond doubt on the facts.
Volume 4
Page 1994 "I consider P.30 as typed as a memorandumM......... 10
cesesseasseaveerscnamed,”
Memorandum shows how consideration passed.
Submit neither lst and 2nd appellant ever intended
to act on that memorandum.
Immediate subsequent events made it clear that they
did not intend to act on the memorandum.
Page 203A "Q, I put it €O YOUieeivrwoonrooannon Ceeean oo

A. 1 do not agree."

Learned Judge made a finding on it at Volume 8 page 56C. 5
"In fact it was evident that P.30, 3l.ciivieenccns
St ettt eserecsesevanna et e e veseeeseseVentually.”

It was put often enough to them that lst appellant
paid the money and not 2nd appellant.

Learned Judge accepted respondent's evidence rather
than the appellants'.

Transferring land within a matter of three-:weeks
from 2nd to 3rd appellant was mere part of a grand
design to deprive respondent of her land.

Volume 4 ) L :
Page 9 Evidence of Mohd Rashidi bin Mohd.Nor. Z0
Application to surrender land was made by 3rd
appellant on 28/1/76.

Cannot say we only alleged common law fraud.
We were alleging actual fraud as laid down in section 340
of the National Land Code.
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If the memorandum was arrangerient to sale., Then In the
submit 2nd defendant was in breach at once. Federal
Haji Abdul Rahman & anor. v. Mohd. Hussein Court
(1917) 4.C. 209. No. 49
Misrepresentation made at the time were set out. Notes of
Lee Hun Hoe
Learned Judge rceferred to them at Volume 8 page 55C. C.J.(Borneo)
The defendant was also gUilty..euivieneeennrenas 19th January
....................................... opportunity.” 1983 (Cont'd)

That they did not want the land.

That it was a security.

Question of Breach of Trust.

Evidence that the lst and 2nd appellants were
acting as solicitors.

iy learned friend said they were holding in trust
the transfer form.

I say no they were holding in trust the property.

So the learned Judge found them liable on all
the allegations.

Agree fraud 1is on a higher standard of proof.

K.E.P., dohd ali V. K.E.P. Mohd Ismail (1981) 2 ii.L.J. 10.

Playing Cards (M) Sdn. Bhd. v. China fiutual
Navigation Co. Ltd. (1981) 2 4.L.J. 182.

Esso Petroleum Co., Ltd. v. Southport Corporation
(1956) 2 W.L.R. 8l.

Siti adisha Einte Ibrahim v. Goh Cheng Hwai
(1982) M.L.J. S4L.

Turn now to question of Damages.

Volume 9.

Common ground on both suits.

Value of conversion of land on 5/7/75.

Value of land agreed on P.l {Valuation by Chong)
$220,000/-.

Date of valuation. File 1972.

Was learned Judge wrong havihg heard evidence
of increase in land value in 1975. Does he have to
accept valuer's value when they disagreed with each other,

Learned Judge knows one side is going to make it
high and another to make 1t low.

He may not import knowledge of cases he heard but
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Notes of

Lee Hun Hoe
C.J.(Borneo)
19th January
1983 (Cont'd)

Volume 9
Page 184

L&Bn

he can certainly import value of land.

Lots 6602 and 6603 nearest to the property
transferred in 1972 for love and affection.

Learned Judge can say I heard what you say but
I am not absolutely satisfied. .

Collector of Land Revenue v. Alagappa Chettiar
{1971} 1 M.L.J. 43.

Learned Judge gave judgment in 1982.

Price agreed $220,000/- on 30/3/74.

Everyone knows land price increase exceeds

rmore than 6% . Common knowledge.
My learned friend said the learned Judge nust
deduct the $220,000/-.
If it was paid out of fraud that is. Not recoverable,
Singma Sawmill Co. Sdn. Bhd. v. Asian Holdings
(Industralised Buildings) Sdn. Bhd. (1980) 1 d.L.J. 21.
Une last point Interest.

"There shall be an aWard...covevosevecvcvssonscone
cresesecsans cerseserttaanes veses..interest. .. il
6% PEr ANNUM. e tnvrnsenonsossossacrsserenssonerassoeesnsa
Ceeeoeresonesrasasttraanansonn ..realization.”

Found it difficult to support the 6% per annum
having given him the benefit of the increase.

I though exemplary damages of $20,000 should
be given. Learned Judge turned it down. %ould not
say anything as we did not cross-appeal.

APPELLANTS' REPLY
My learned friend took the Court on the evidence
before the lower Court.
Learned Judge was taken to all these facts.
Fraud must ve pleaded and proved.
Here pleadings were drafted contrary to Rules.
Would start with the law,
Section 340 of National Land Code does not give
rise to damages. Dlerely allow court to set aside transfer,
Fraud is used in dozen of statutes.
Remedy is amount of profit.
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Yolume 2
age

Page 101
Volume 8
Page L4
Volume 2
Page 105
Page 55

Volume 3
Page 2

Velume &4
Page 120

b

Section 17 of the Contracts Act. In the

(a) Yes that is ingredient of common law fraud. Federal

(b} tlot cormon law fraud. Court

{c) No.lq.g

(d) Notes of

(e) Yes. Lee Hun Hoe

Section 18(a) Yes negligent misrepresentation. C.J.(Borneo)
19th January

(b} Not misrepresentation in the sense 1983 (Cont'd)
of innocent fraudulent.
(C) n

Innocent and fraudulent misrepresentation distinguish
by motive only.,

Do not know how wide is section 340 of National
Land Code. But submit not relevant to this action.

Volume 6 page 156 para, 278.

Not known to law as submitted by my learned friend.

Yhen this action commenced section 340 of National
Land Code went out of the window. Land already transferred.
Learned Judge confused. Hence judgment wrong.

Fraua -~ proof beyond reasonable doubt.

Facts

Letter dated 10/3/75.
Letter dated 2/3/75.

"10th ‘llarcn, 19757 the fourth charge.

Letter aated 2/7/75 from Chung Khiaw Bank to Yeow & Chin.
Letter dated 5/7/75.
Hedemption money received on 5/7/75.

httested on 5/7/75.

Same in others at pages 31 and 34.

Fraud must be pleaded with particularity and
proved beyond reasonable doubt.

1st appellant said clearly.
"I did not sign P.57 on 30th March. I subsequently
signed it about the 5th July, 1975."
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In the Volume 3
Federal Page 60
Court

No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
19th January
1983 (Cont'd)

for £

const

to fi

manus

45.

Referred to para. 33.
"33, An Advocate........e.. ceeseseneesnans teeeas

11.10 a.m. Adjourned.

11.45 a.m. Resumed.

1 Atkin 299 26 E.R. 191.

The Earl of Chesterfield & Others.

Under section 340 of National Land Code can set aside
raudulent misrepresentation and undue influence.

If plaintiff can't set aside can sue for 10
ructive fraud and claim amount of profit.

Equity has never granted damages for fraud.

No use going to section 340 of National Land Code

nd out common law fraud or fraudulent misrepresentation.
P.30 and P.31 prepared by appellants without

cript.

An out and out sale.

Dr. Das's debt insecured.

1st appellant contingently liable.

All that is required is a second charge for the $120,000/-. 30
We know from Dr. Das respondent wanted to sell

her house in 1975.

Volume 4
Page 514&C

"When the pressure to repay the money was on

me he wanted to sell the property.”

Volume 2
Page 236

"He did NOt..iieeerioenrrnevesenseocassanssasanases

et eereecesrtesrensaann cesreessasssdin 1975."

Appellants thought the sale was agreeable.

Hence they prepared the documents.

Much time spent on this. 30
Submit immaterial really.

This affidavit of respondent introduced into

the trial setting out all her claims,

Page 242

Para. 13.
Para, 18.
Matter of construction.
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L6.

So we can forget this security. In the
Intention never to pay. Federal
. Court
As a matter of law this cannot amount to _—
fraudulent misrepresentation. No. 49
Notes of

YWithin 28 days 121,000/~ plus was id to ;
ithin IS ! /- plu pa Lee Hun doe

Hongkong & Shanghai Banking Corporation. C.J.(Borneo)
Devan operated the account at Chung Khiaw Bank. 19th January
It was months later that Chung Khiaw Bank said his 1983 (Cont'd)

account was inactive.

10 Jevan put tne Chung Khiaw Bank account up within
a month to over $110,000/-. So payment was not
made by 2na appellant.

Late payment is not even a fundamental breach.

0 periocd agreed by parties.

My learned friend's submission sounds all right
until compared with contemporaneous documents. The
learned Judge did not do that.

Let us go back to pleading.

Jolume 1
20  TPage L0
Pzge L3 Para. 12 - No evidence.
Page 37 Para 4 (e and (f).
Not misrepresentation but collateral oral agreement.
There fraud however ruch latitude is given to
srespondent there is no cevideance of misrepresentation.
12(v) and (vi) come nearer but submit not misrepresentation
but collateral oral agreement.
Yolume 8
Page 55C Judgnient.,
30 "The derfendant Was.......... e .
......... e tiettteiiiiiii sl e OpPOrtunity V"
Not pleaded. Quite wrong [or learned Judge to do so.
"They had also been......... et i e e e
e e e st et ey teteeseseasesintention.”

Pleaded but no evidence was led.
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In the
Federal
Court

No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
19th January
1983 (Cont'd)

Page 134-5
Page 60E-6

.C.

Yolume 2
Page 97

47.

Respondent's claim of fraud simply breaks down
on the pleading.

Learned Judge wrong in law in looking at section 34C
of National Land Cocde. In doing so wrong in applying
to the facts.

If learned Judge made finding of facts when there
were no evidence then it is duty of appellate court to
set aside such findings.

If learned Judge made inference from documents then
appellate court is entitled to make the inference itself.
Learned Judge even cormit the three appellants

to prison for contempt without hearing them.

Learned Judge's approach wrong.
1 They had for reasonS.c.cccivirieiecrsrenesseelosenens
cesateneren cereasas eseeesrseacssaeas s plaintiff, "

All appellaté court should look into the finding
with care.

Learned Judge's approach was clouded.

Total disregard on pleading on fraud.

Two vital issues of facts,

12.20 p.m. Adjourned till 2.30 p.m.

2.30 p.m. Hearing Resumed.

Learned Judge made perverse finding.

Were Yeow & Chin acting for respondent at the time
of the completion of transaction in July 1975%

Vital on question of misrepresentation and also
on.variation.

Contemporaneously document.

Letter dated 20/9/74 from Devan to Chung Khiaw Bank.

4th para.

"] am informed that Mr. A.L. LOOi.iisereeecceecnnnnns
o TN < 157 o - B S L

So far as undue influence is concerned it is not.

652.
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Page 99

Also see
Volume 6

Page 399

Page 112

Volume &
Page 402

Page 403
Page 405

Page LO7
Page 412
Page 413

Page 4Ll

Volume 6
Page 415

Page 116
Page 421

L8,

Letter dated 6/2/75 from Chung Khiaw Bank to

In the

Yeow & Chin. Copy to bevan. Federal
Court

No. 49
Notes of

i Lee Hun Hoe
Letter dated 19/2/75 from Yeow & Chin to Devan C.J.(Borneo)

calling respondent to call on them.
Yeovw & Chin acting for bank and respondent,
Mothing wrong.

Submitting bill.

Yeow & Chin were certainly acting for the bank
but also for respondent in respect of the charge.

We know the charge cannot be registered because
2nd appellant entered caveat.

Letter dated 20/3/75 from Pengarah Tanah dan Galian,
Johore.

Letter dated 206/6/75 from Chung Khiaw Bank to
Yeow & Chin,

Letter dated 28/6/75 from Suppiah « Singh to
Yeow « Chin,

Subnit the $140,000/- must have been asked for
by Devan.

Referred Volume 4 page 1l6F.

Referred Volume 3 page 75 para. e.

Referred Volume 4 page 191B.

Mr. Yeow's partner said he was not dealing
with the matter,

Both Yeow & Devan were dead unfortunately.

Letter dated 30/6/75 from Yeow & Chin to call on Devan.

Chung Khiaw Bank instructed Yeow « Chin tc collect
from Devan,

Volume 4 pages 121E - 123.

173F - 174B
175B - 176B.
185E - 186E.
224D - 225E.

653.
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In the
Federal
Court

No. 49

Notes of -
Lee Hun Hoe
C.J.(Borneo)
19th January
1983 (Cont 'd)

20th January
1983

Volume 4
Page 9B

Page 264

Volume
Page 13;

49.

"The interest Was 1l12%...cceeeueesen. e e

Release of shares.

Would not respondent know of transfer when the

overdraft was discharged.

pay off the charges.

Volume 6
Page 408

t'hy should 2nd appellant

Letter from Chung Khiaw Bank to Jevan.
kefer Volume 2 page 133.
Submit the only inference is that Yeow « Chin

were acting for respondent

in July, 1G75.

Say she is bound by her solicitor's knowledge

and Devan's knowledge.
Wlas there a variation

of the agreement. P.30.

Volume 4 page 183F - 185B.
In support of variation.

Respondent knew of payment off by Dr. Das by

cheque but cheque dishonoured. Sued in Singapore.

......... . .May, 1975.

How could the Singapore chegque of Dr. Das be

Nine cheques signed by Devan since 30/3/74.

M, TOMOTTOW.

(Sgd) Lee Hun hoe
Chief Justice (Borneo)
19/1/83

Coram: Lee Hun Hoe, C.J. (Borneo)
Salkeh Abas, C.J. (lialaya)
Abdoolcader, F.J.

Volume 4

Page 104 "Dr. Das came....«...

Volume L4

Page 12E-F
breach of P.30?

Volume 2

Page 145 Statement of Account.

Court Ad journed till 9.30 a
THURSDAY, 20TH JANUARY, 1983
9.30 a.m.

654,
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50.

Chung Khiaw Bank won't release property unless In the
overdraft cleared. gederal
Overdraft over $110,000/-. Lourt

By operating account and increasing the overdraft No. 49

Devan breached the agreement unless there Was a Notes of
e Lee Hun Hoe
on.
riati C.J.(Borneo)

By August 1974 account became dormant. 3But the faclygep January
remains Devan operated the account to prevent completion 1983 (Cont‘'d)
of agreement.

2nd reason for variation.

Jdo reason for lst appellant to pay Hdongkong &

Shanghai Banking Corporation over 3121,000/~.

But points to variations.

Respondent UJevan and ur. Jas all knew lst appellant
paid over $121,000/-.

Hespondent and Devan knew only $92,00C/- was
paid in July, 1975.

Respondent was not telling the truth in Volume 4
page 19D.

"I cannot remember whether I had nossession of
P.53. I did not know that 391,000/~ as shown in P.53

had been paid into DJevan's account."

YInere 1s the evidence of variation.

Tolume 4 page 129C.

'111 come to it in due course.

‘e say uevan retained Yeow « Shin zo ask for the
$92,00C/-.

They lived there all the time until application
for sub-division was naae.

Unless there is.a variation respondent would never
receive $220,000/- unaer the agreement or jual ganji.

She liked to pay but can't for business reason.

Devan was plainly respondent's agent,

No undue influence by retainer of Yeow & Chin.

¥o breach of contract oecause of variation.

Learned Judge wWas wrong even if lst appellant
was not 2nd appellantfs principal.

655 .
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In the Bundle of Butler v. Fairclough (1917) 23 ¢.L.R. 79.
Federal Cases I
Page 279 @
Sourt Page 289
No. 49 Page 88 NI Will, NOWEVEI, e vurevueenunreeeoneecenennennns
Notes of h e s et e tteese sttt antane o Ceereae eees.devil . ®
Lee Hun Hoe
C.J.{(Bornea)
20th January Bain v. Fothergill (1873-4) C.R. 159.
1983 (Cont'd) Bundle of Page 200: "In Sedgwick on DamageS.eeeiieerooeens
Cases I
Tage I3 trectertereetescreeteiiieiiiiiia., e Ceeteenan e
@ 360 R I PR R «.+.principle. 10
NI fUlly QB er et e ttcveoaaasaasaannasnnnna ..
et et i eitareseete et esats st .beyond doubt."
"Upon a review 0 all...e.verneneonnonnnannas .e
.................... ceieseseee..caction for deceit. " .

Learned Judge accepts applicable for Mmoral turpitude”,.

therefore liable for fraud.

No fraud here. There was variation therefore no
breach of contraci.

Undue Iﬁfluence

Learned Judge relied on ?.27. 20

Attenpt made to get increased overdraft from Hongkcng &«
Shanghai Banking Lorporation failed.

Volume 4 page 180B.

las the jual ganji unconscionabls.

Learned Judge misdirected himself in law,.

Edwards v. Villiams.

Referred to Volume £, page 92a.
Dealt with briefly.
K.E.P. Mond Ali v. K.E.P. kiohd Ismail (1981) 2 #.L.J. 10.
Playing Cards (1) Sdn. Bhd. v. China kutual Havigation 30
Co. Ltd. (1980) 2 H.L.J. 182.
If my learned friend applied for amendment this
would be a new cause of action and learned Judge shoula

reject it because it would be statute barred.
On fraud no issue of fact arose.
Undue influence no leave was sought.
Submit Your Lordships to reverse learned Judge's decision
On breach of trust no leave was sought.
On breach of contract no breach variation.
Would deal with certain points raised by my learncd friend

656.
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Volume 4
ages /-8

Page 10i)
Page 13E)

Page 180

Volume 2
Page 39
Page 40

Page 46

Volume 4
Page 119D

Page 1208
Page 186

Page 97C
Volume 3
rage 03

Page 66

Page 190
Page 191

Volume 3
Page 319

Page 317
Page 323

52,

Unpleaded allegation.
Yet relied on assurances.

ily learned friend accepted that responaent knew
after February, 1975 she was not telling the truth.

Letter dated 26/12/74 from Chung kKhiaw Bank.

Letter dated 29/12/74 from Suppian « Singh.

2nd appellant under no obligation to buy unless
of variation. ot going to pay more.

Point was made by my learned friend of a lapse
of € months.

No point writing unless the overdraft was
reduced. Nothing sinister.

Legal charger the Chung Khiaw Bank entitled
to the title.

2nd appellant entered caveat after returning the
title to protect his interest.

Examination-in-chief of lst appellant.

Devan was Secretary of icedidata,
Examination-in-chief of 2nd appellant re caveat.
See Volume 2 page 62.

Caveat.

Civil Suit ilo. 261 of 1977

Para. 16(2) amd (3).

First time fraud and misrepresentation were
mentioned.

If you plead fraua come forward with it as
early as possible.

Civil Suit No. 1224 of 1975. Singapore action.

Registering judgment in Johore Bahru.

Para. 21.
Para. 15.
Para., 30.

657.

In the
Federal

Court

No. 49

Notes of

Lee Hun Hoe
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In the
Federal
Court

No. 49’

Notes of

Lee Hun Hoe
C.J.(Borneo)
20th January
1983 (Cont'd)

Volume 8

Page 290

Bundle of
Cases

Page 486

53.

From May 1978 if anyone talked about bona fide
purchaser for value he might as well talk about the
moon.

Learned Judge ought to accept 3rd appellant's
subnission of no case to answer,

Section 340 of the National Land Code is out.

2 points.

Complaint - critique on para. 25.

1lst appellant was helping his friend Dr. Das who
let him down.

On liability we say no liability.

Damages. Two valuers' opinions.

Nanyang Manufacturing Co. case (1954) 20 K.L.J. 925.
Mlith regard... cevivieveescanans cessertertesasas s
csecees Ciesestesasessarsssssssssasses.Circumstances.”

Learned Judge simply ignored expert evidence,
Comparables Wwere the best evidence.

No challenge by respondent on these comparables.

Learned Judge mentioning the 700 cases he dealt
with., Must be prepared to enter arena.

Peek v. Derry

Learned Judge wrong to introduce the 140%.

Learned Judge should follow precedent otherwise
whole system would fall down.

Singma Sawmilling case.

Respondent has to establish her loss.

Not a case of recovering money under illegal contract.

If learned Judge right the sum awarded should be
reduced by the amount paid,

My learned friend did not say anothing about
damages for breach of contract.

Presumably he accepted my submission.

If there was variation there was no breach.

If no variation two breaches.

658.
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$110,000/- siiould be paid but $$2,000/- only.
Loss $18,000/-.
Respondent suffered no loss with rdongkong « Shanghai
Banking vorporation payment.
Chung Khiaw Bank payment 15 months late.
Could ask for inquiry.
Reasonable sum for her use and occupation
of the house.
Submit allow appeal.
10 Enter judgment for counterclaim.

(]
a=
<

Jourt

(Sgd) Lee iiun hoe

In the
Federal
Court

No. 49

Notes of

Lee Hun Hoe
C.J.(Borneo)
20th January
1983 (Cont'd)

Chief Justice (Borneo)

20/1/83
Certified true copy:
(8gd) Velerie Kuehn
f.a. to Chief Justice,
Borneo.

L./6/83.
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No. 50

NOTES RECORDED BY ABDOOLCADER,

FOJ.
10th JANUARY TO 20th JANUARY 1983

In the IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA LUMPUR
ggijzal (APPELLATE JURISDICTION)
No. 50 CIVIL APPEAL NOS. 215/¢2, 216/82, 291/82 & 292/82

Notes recorded
by Abdoolcader,

Between
FoJde.
10th January 1. Datuk Jaginder Singh
1983 2. Datuk P. Suppiah
3. Arul Chandran .++ Appellants
And
Tara Rajaratnam (m.w.) ... Respondent

(In tne matter of Civil Suit No. 284 of 1979 in the High
Court in fialaya at Johore Bahru

BetwWeen
Tara Rajaratnam (n.w.) ee. Plaintiff
And
1. Datuk Jaginder Singh
2. Datuk P. Suppiah

3. Arul Chandran ... Defendants)

Coranm: Sallei Abas, C.J. ..alaya
Lee iiun Hoe, C.J. Borneo
Abdoolcader, F.J.

MOTES RECURDEU BY ABUUULCADEA, F.J.

I_OPEW oulnT

THIS 10tn Da¥ UF JanUiaaY, 1983

Terance, W.C., n.T.3. Khoo (for 3rd) & Chin Yew
Ming (for lst & 2nd) for Appellants.

Howard Casain & Subra Haicker for despondent.

eee2/-

660.
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Cullen In the

Brief facts of matter. Federal
Court

No. 50
against 3 Advocates and Solicitors. Juuge allowed his heart to Notez
recorded
by Abdoolcader,
fe fraud, 2 guestions: (1) Wast does alleged fraudulent F.Je
10th January
1983 (Cont'd)

Grounas of Appeal: Case one of a widow with 5 daughters

rule his head.

person stand to gain?

(2) VWihat were his prospects of not being caught &
made battle?

Value vital in fraudulent misrepiesentation & undue
influence - not considered by Judge.

Vol. 6 - p.52 - para 143
D. 54-5

p. 157-8

This is how common law fraud put to Judge.

Vol. 2 - p. 57 - transfer.

P. 30 & p.31 - »n. 30 & 31.

Allegations of fraud built up - since 1978.

Agreement & transfer signed on 30.3.74.

1st Appellant made HSB nearly $122,00C/- on 27.4.7h4.

CKB overdraft paid off on 5.7.75 - taen just below
$92,000/-. appellants paid tiuis amount as part of agreed variation,
CKB obliged’ to discnarge the 3 cnarges on 5.7.75. Transfer
could then be dated that date & was duly registered. So 2nd
Appellant became registered proprietor,

On 31.7.75, 2nd Appellant transferred property to
3rd Appellant at direction of 1lst Appellant who had paid the
2 suns to the 2 banks, & 3rd Appellant thereafter held as a

bare trustee or nominee for lst Appellant.

eea3/-
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In the P. 31 - 2nd Appellant not to sell land within 1 year
Federal ¢ 0 ‘
Court rom 30.3.74 or some other date.

No. 50. On 4.3.76 3rd Appellant served notice on Respondent

Notes recorded g husband to vacate premises i :
& ; as registered proprietor.
by Abdoolcader, ¥ & PR
Fode Proceedings in Sessions Court brought on 20.3.76, Judgment for

10th January
1983 (Cont'd)

possession given on 9.8.76,
By then 1 year had elapsed even on Respoadent's case.

Puts in & sciiedule of proceedings hitherto in this

matter.

Sessions Court Case 10

Vol. € - p. 193 - Statenent or Claimn.

p. 194 - Defence.

S.340(2)N.L.C. ~ re fraud,

15.5.76 - Statutory Declaration in support of cavest
by Respondent. Vol. 2 p. 66-%. - no reference to oral
representation.

Tol. 3 p. 36 - afTidavit of Resnondent. - maras 3,5,8 -
just simnle breach of contract - nara 13 - first mention of
fraui in terms - para 14 - fraud.

Vol. 3 p. 307-8 - affidavit of Respondent in 20

application for stay in Sessions Court case.

Vol. 3 p. 92-103 - Rrespondent's Statutory Jeclaration
in support of complaint to Singapore Law Society made on
25.1.77 - parass 5,9.

Vol. 3 p. 98 - statutory Declaration of ur. Das.

Vol.3 p. 1Cl - Statutory Declaration of bevan -
paras 8 & 9.

Vol. 3 p. 96 - para 8 - Statutory Declsration of

Respondent anended - first reference to oral renresentation.

662.
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Vol. 3 p. 63 - Statement of Claim in first action by
Respondent.

Vol. & p, 225-7.

Vol. 2 p. 230-242 « p. 233 para 9 et seq.

Vol. 1 p. 35 - Statement of Clainm of respondent in
present action {(reauas).

P. €5 - particulars para 1l re para 4(b) of Statement
of Claim.

Adjourned at 12.45 p.n.
2.30 p.n.

Cullen continues

Vol., 2 p. 147 - sale of property by 3rd Appellant
to Jet Age Construction Co. Ltd. in riay 1978.
Vol. 4 p. 1€0C - 1lst Appellant held 605 of Jet hige
Construction Co. Ltd. at tine of trial.
Vol. 4 p, 163C - diractors of Jet age.
Vol. 1 p. 88 - Particulars para 31.
P. GY = Particulars para L.
P. 91 - para 58,

ite fraud, Snell on Zguity (28ti edition) p. 536

At common luw, fruud means fruudulent misrepresentation.

Vol., 8 - Judgment.

P. 11B

P. 22E et seq.

Evidence re variation of Agreeﬁent - Vol. L p. 183F
et seq., 201BE, 204D-209.

Vol. 2 p. 95-6. Letters from CEB to Devan dated

19.8.74 & 16.9.74 & from Devan to TK3 dated 10.5.74 & from CKB

to Suppiah & Singh dated 25.1C.74

Adjourned at L.15 P e,

ced5/-

663.
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Court

No. 50

Notes
recorded by
Abdoolcader,
F.J.

10th January
1983 (Cont'd)



In the
Federal
Court

No. 50

Notes
recorded by
Abdoolcader,
F.J.

41th January
1983

11TH DAY OF JANUARY 1983

Cullen continues

Judgment Vol. 8 p. 23D et seq. 25B.
Dr. Dast' bank account - Vol., 3 p. 132.
Vol. 2 p. 133 at p. 145 - CKB account.

Re Singapore action

Vol. 4 p. 104, 13E, 47F

Vol. 3 p. 48 - Devan's affidavit - p.38 para 8.
Vol. 8 p. 26&.

Vol. 2 p. 112, 100, 101, 113 - Hegistration of Lth

cnarge refused. 2nd appellant had registered a caveat.

- Vol. 2 p. 45,

Judge coupletely wrong on question of variation.
Vol. L p. 208E.

Vol. 2 p. LG,

Re attestation on 5.7.75 of transfer by lst Appellant.

Puts in Bundle of Cases - p. L4E.

Terrapin International Ltd. v. IRL (1976) 1 V.L.R. 665

at p. 669,

Vol. 3 p. 92 & 102 - Complaint to Singapore Law
Society.

Vol. 4 p. 12 et seq. - Respondent's evidence.

Vol. 3 p. 25
- lesving things to Devan.

Re variation:

(1) RespSndent & Devan went on operating CKB account.

(2) No reason for lst Appellant to pay HSB ,5121,0C0/-

unless asked to.

(3) Respondent, Devan & Dr. Das knew lst Appellant

eedb/-

66k,
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-6 In tae

Federal
paid 3121,000/- & in February 1975 Dr. Das made effort to Court

repay. N¢. 50
Motes
recorded by
1975 % yet no complaint it should have been 3103,000/- or 3110,000/Abdoolcader,

(L)} Respondent & Devan knew $92,0CC/- only paid in

(5) Respondent & Devan continued to live there after 11th January
. . 198
discharge by CKB during whole of 1975. (gozt'd)

{6) Unless variation as 2nd Appellant said tihen
despondent nevar received the full $220,000/-.

S.L2 Uontricts ach.

Jol. 8 p. 250.

Vol. 8 p, 26E -~ r= pricrity of contract.

vol. & p. 2il.

Vol. 4 p. 229L 2t seq.

Yol., & p. 200C

Jol. 2 p. 209 at p. 211.

Bowstesad 2n Agency {(lith edition) ». 270,

Adjourned at 12.2C p.m.

2.15 n.m.

cullsn resunes.

Re uancuae inlluence

s Ul
V]
w
-
o~
oY)
n
40
Il
4
~d
}a
[
i

Edwards v. Williams (1802) 32 L.J. Cii. 73 (in 2nd
3undle of Cases) at p. 763,

Vol. & p. GC, 10C, F - 1llA, 18r-19%a.

Vol. 8 p. 270.

Vol. 4 p. 130F, 193E.

Western Bank of Scotland v. iddie (in 2nd Bundle
of Cases)

cad?/=

665.



In the
Federal

Court

No. 50

Notes
recorded by
Abdoolcader,
Fode

11¢h January
1983 (Cont'd)

12th January
1983

-7 -
lst Bundle of Cases p. 6 - Steedman v. F  idaire
Corporation {1932) W.N. 248.

Vol, 2 P L2, 43, 99, hbx l+7) l+8y 49, 50 L,
52) 53-

Ad journed at 4.05 p.m.

12TH DAY OF JANHUARY 1983

Cullen continues.

Vol. 4 p. 121D, 156E, 173F, 175B, 1864, 9D.
Vol. 3 p. 137 - release of shares to Devan.’
Re breach of trust. 10
Vol. 1 p. 42
Vol. 8 p. 41B.
1st Bundle of Cases p. 425 85.
Cordery on solicitors p. 106 - in lst Bundle of
Cases p. 109.
Vol. 8 p. 41C - Judge wholly wrong.
Re fraud
Judze went seriously wWrong in his approach,
Fraud means loss sufferred through defendant's
action. e0
Judge awarded damages for general dishonesty.
Barclays Bank v. Cole (1967) 2 Q.B. 738 - in 1lst
Bundle of Cases p. 415 at p. 420G, 421B, 421G - 422,
1st Bundle of Cases p. 148, 449 (Spencer Bower), 113
at p. 128, 135.
Vol. 1 p. 43,
P. 91 - items 58, 61, 62, 63.

e 8/-
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Vol. 4 p. 8D.

Brikon Investmenns Ltd. v. Carr (1979) 2 'i.L.R. 7L§
at p. 749, 752.

City & Westminster Properties Ltd. v. iiudd
(1932) Ch. 129.

VYol. 1 p. LL4-=6.

Vol. & p. L2C et seq.

12.27 p.m.

2.15 p.ia.

Cullen continuss

Sarcinathan v, Rappa (1981) 1 k.L.J. 121 - in lst
Bundle or Cases p. 36 at p. 38B, 395, 4LOB, L1E.

Vol. &8 p. 47a.

1lst Bundle of Cuases p. 233 - Ritlay v. Chong
at p. 236.

Vol. & p. 59E-85D - on subsequent eveats.

Submit all subsequent events of no consequence.

Vol. 8 p. 85E - collusion,

lst Bundle of Cases pl.

Adjourned at 4.10 p.n.

13TH DAY OF JA'UARY 1983

Cullen continues

Vol. L p. 272E, 293E.

Vol. ¢ p. 101%.

Vol. 3 p. 339 - idajid's arfidavit.
Vol. 4 p. 251y, 2L7D.

eed9/~

667.
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Notes
recorded by
Abdoolcader,
F.J.

12th January
1983 (Cont'd)

13th January
1983
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In the Vol. 8 p. 289 para 25, 163 - 172 at p. 166, 168 et seq.,
Federal

Court 173.

No. 50 If no variaticon. only a breach of a collateral
Notes | agreement,

recorded by

Abdoolcader, This claim could not be anything other than for a
FoJo ’

| b f t t.

13th January reach of contrac

1983 (Cont'd) Now on question of daLages

lst Bundle of Cases p. 466 - lanyang Hanaf at p. 4L63.

1st Bundle of Cases p. 455 at p. 456.

1st Bundle of Cases p. 409 at p. 471. 10

lst Bundle of Cases p. 473 at p. 477.

Vol. 2 p. 77 - valuation report by iiohd. Képol dated
7.7.75.

Vol. 4 p. 61D - eviuence of Kepol

Adjourned at 12,30 p.m.
2.15 p.m.

Cullen continues

Chong - valuer Vol. 3 p. 25 - valuation report
of 26.2.72.

Vol. 2 p. 106 - 2nd valuation report by Chong dated 20
19.10.79.

Vol. 4 p. 835 - evidence of Chong.

Vol. 4 p. 101C, 102E.

Vol. 3 p. 279 - report of Parampathy dated 12.9.81,

Vol. 3 p. 134-6 - sciedule of comparisons.

L]
Vol. 4 p. 273 - evidence of Parampathy.

...10/-
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. In the
Vol. 9 p. 160 - Judgment re damages. Federal

No damages because Value transferred same as value Court

No. 50

Notes

Adjourned at 4.05 p.m. recorded by
Abdoolcader,
F.de.

1uth DAY UF JAHUARY 1983 13th  (Cont'd) &
14th January
Cullen continues 1983

received.

ric. Gregor on Dauages (lith euition) paras L82,
483 (13th edition) 459, 468,

2nd Bundle of Cases - ialhotra v. Choudhury (1978) 3 W.L.R.
825 at p. 826, BuLF, 84EB - approved by L in Johnson v. Agnew.

Peek v. Derry 37 Ch. D. 541 - in 2nd Bundle of
Cases - at p. 591, 594.

iMec. Gregor litin edition 1473

13th edition 1371
If nc variation, $202,000/- must be deducted.
If variation, full $220,C00/- must be deducted.

Re damaces for breach of contract.

Damages depend on narticular breach. Judge found
2 breaches: (1) premature transfer (2) non-payment in
accordance with agreement, If tiere was a variation no breach
because payment in accordance with variation.

Say highest loss for breach of contract $18,000/-

but no loss vbecause of variation of agreement.

Cashin

Judge amply justified in all his findings of facts.

Gives facts as tney occured.

ce.ll/-
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In the
Federal
Court.

No. 5D

Notes
recorded by
Abdoolcader,
FuJde.

14th January
1983 (Cont'd)

-11 -

Vol. 4 p. 155D,
Vol. 2 p. 57
Vol. 5 p. 60 - subuission of lst Appellant.

Vol. 6 p. 375 - Submission of itespondent - bundle of

correspondence.

Defendant not honest in that only came out with

their Defence in this action & so able to tailor their Defence

to fit in., Letters produced on trial which we had never seen.

Vol. ¢ p. 379 - p. 27" - no mention of sale, only

to pay off the charge by charging property for an increased awmouat -

also asked for statement of her account - this can only be given

if Suppiah & Singh acting as solicitors - also gives usual

undertaking - c.c. to Respondent and Devan.

Vol. 6 p. 380 - letter attached to P. 30 (the agreement)

in Vol. 2 p. 30.

Vol. 4 p. 6 - p. 7 at seq.

Sole purpose of transaction was to get a signed

transfer - 2nd appellant had no intention of buying property

at all - lst & 2nd Appallents had no intention of acting on it

at all.

Way in which they got the transfer signed on 30.3.74

clearly dishonest. Had no intention of acting on P. 30 & P. 31,

Adjourned at 12.30 p.n.
3,00 p.m.

Cashin continues

Pleadings Vol. 1 p. 39 para 8&C-D
Vol. 1 p. 87 Items 21 & 23.

Vol. 4 p. 197E-198.

Vol. 2 p. 198 - p. 110,

670.
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Vol. 4 p. 11 - 12, 13D, 15a, 17a-B, 1€-19, 27, 28, In the
Federal
30, 31, LOF. Court
- p.42 - evidence of PW2 - Das - p. 46 et seq. No. 50
Notes
Vol. 6 p. 380
° LA recorded by

- pb. 381) 382) 383) 38[&) 385) 386‘) 387) 388) 389) 390; Abdoolcader,
0 b3 F.J.
391%, 392, 393, 394, 395*, 39&, 397, 398, 399, 400*, 4Ol, 402, 14th January
403, L4LOL, LOS. 1983 (Cont'd)

Adjourned at 4.15 p.n.

15TH DAY OF JailUARY 1983

15th January
Cashin continues 1983

Vol. 6 p. 406, LO7, LO&%*,

Vol. 4 p. 105 - evidence of PW10 Anandan.

Vol. € p. 410, 411, 412, 413, 4li.

Vol. 4 p. 79 - evidence of P/5 - CKB officer
at p. 8lF - 82ai.

Vol. & p. 455, L16* (date 30.6.75 - absolutely vital),
417, L18.

Vol. 4 p. 16F - evidence of Respondent.

Vol. 6 p. 420, 421.

ifter p. 43 (Vol. & p. 39&) Suppiah & Singi never
sent copies of their letters to Respondent or Devan. This
silcnce highly. significant..

Vol. & p. 422, 423, 424, 425.

Vol. 3 p. 36 - affidavit of Respondent.

Vol. 4 p. 114 - evidence of lst Appellant - at p.
117E - 118 et seq.

ceel3/-

677,



- 13 -

In the

Federal Vol. 4 p. 137 - amendment by 3rd Appellant. From
%%%%%;— this stage, certain change in evidence.

Notes Ad journed at 12.00 p.m.

recorded by

Abdoolcader, F.J. Ad journed to 18,1.83.

15th January
1983 (Cont'd)

18th January
1983

18TH DAY OF JANUARY 1983

Cashin continues

Vol. 4 p. 129CL - shows 1lst Appellant did pay
pursuant to ilemorandum P. 30.

Evidence of 2nd Appellant

Vol. 4 p. 178. 10

p. 179C et seq.

p. 184 - if outright sale, increase in overdraft
immaterial.

Vol. 6 p. 392 - p. 47 - title deeds teturned.
Vol. 6 p. 398 -~ p. 43.

Vol. 6 p. 379 - p. 27,

Vol. 4 p. 203E et seq.

Vol. 4 p. 224D, B, p. 230A.

Vol. 8 p. 244, 245.

Vol. 3 p. 319 para 2l. 20

Vol., 4 p. 236E - 2374, C.

Adjourned at 12.45 p.m.

2.30 p.m.

Cahin continues’

Evidence of 3rd Appellant.
Vol. & p. 249
p. 250C et seq.

oool[&/‘
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Vol. 8 p. 280 - Complaint to Law Society of Singapore. In the

Federal
- p. 297 - Reference by 3rd Appellant. Court
- p. 304 -~ Reply to Complaint. No. SO
Vol. 4 p. 288E - evidence of 3rd Appellant on this, Notes
f recorded by
Vol. &4 p. 9C - Evidence of Lim Seng Bock. Abdoolcader,
F.J.
18th January
Qe fraud
Fraud in oral meaning covers all types of
fraud including fraud in contract & in Tort whicii gives rise to
10 action in deceit for damages.
S. 17 Cuntracts act - fraud equivalent to conmuon
law fraua.
S. 18 Contracts act - misrepresentation eguivalent
%o innocent aisrepresentation.
0.18 r 12(1) RHC 1980 - misrepresentation & fraud
treatoed separately,
S.340(2)(a) TLC refers to fraud & misreporesentation.
Statement of Claim - para 12(a) fraud in contract or in
Tort - paras 12(b) & (c) - fraud in Tort contemplated in 8§.340(2)(a)
20 NLC.
Vol. 5 p. 235 - submission by 2nd Appellant.
Vol. 6 p. 138" - submission by Respondent et seq.
adjourned at 4.30 p.m.
19TH DAY OF Ja:lUadY 1683 19th January
1983

Caghin continues

Vol. 6 p. 149 - local authorities.

Vol. 4 p. 1994 - he therefore regarded P. 30 itself

..15/-

673.



In the
Federal
Court

No. 50

Notes
recorded by
Abdoolcader,
F.J.

19th January
1983 (Cont'd)
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as a representation. Clear neither 1lst nor 2nd Appellant evsr
intended to act on P. 30 & P. 31.

Vol. 4 p. 203A.

Vol. 8 p. 56C - finding by Judge.

Vol. & p. 98.

Haji abdul Ranmman v. Haji Hassan - lst Bundle of
Cases p. 139.

[iisrepresentation made at tine time - Vol. 8§ p. 55C.

e pleadings

KEP pdiohd. Ali v. KEP ilohd. Ismail (1981) 2 L.L.J. 10
10 (FC).

Plaving Cards v. Ching :utusl Navigation (198C) 2
ileL.Jd. 182 (FC}.

Esso Petroleum v. Southford Corporuation (1956&)
2 V. L.R. 81,

Siti Aisha v. Goh Cheng 4Hwai (1982) CLJ 544.

Re dararmes

31 - Valuation of Chong in February 1972 at 3220,00C/-

Then how can Judge be wrong in saying value 370,000 odd
in July, 1975. 20

C.L.i. v. alagappa Chettiar (1971) 1 w.L.J. 43 (P.C.)

Re 220,00C/- not bYeing recoveratle, Singma Sawmill Co.
Saa. 3hd, v. asian Holuings (1980) 1 u.L.Jd. 21.

Re interest awarded, find it difficult to support

award of interest at &% on 37C,000/- odd.

Cullen replies

Vol. 6 p. 156 = no court will award damages for these

matters.,

cesl6/-
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Vol. 2 p. 10G, 1lCl. In the
Federal
e attestation date:; Vol. 3 p. 140. Court
Vol. 2 p. 105, 55, No. 50
Notes
Vol. 3 ». 28, 31, 32, 34, 35. recordea by
Vol. 4 p. 120E, 155D. Abdoolcader,

F.J.
19th January
Earl of Chesterfield v. Jansenn 26 E.R. 191 st p. 2231.'983 (Cont'd)

Vol. 5 p. 60.

Vol. & p. 51C - Dr. Das' evideace that Jevan trying
to sell pronerty.
Vol. 2 p. 236 - para 13(f)
- p. 242 - pars 18,
Vol, 1 p. 43 - psra 12 of Statement of Clair,
Vol. £ p. 55C.
Plaintiff's claim on fraud breaks down on pleadings.
2 vital issues of fact:
Adjourned at 12.35 p.a.
2.30 o.m.

Cullen contiinues reply

2 vital issues of fact which aispose of the action
& on which Judge made perverse findings:
(1) Were Yeow & Chin acting as solicitors
for Respondent at time of completion of transaction in
July 1675. This vital re undue influence, variation.
Vol. 2 p., 97 - Tiais shows Respondent and Devan did not
regard Suppiah and Singh as their solicitors to extent they

vere unable to consult other solicitors.

«oa17/-
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In the Vol. 2 p. 99, 112, 100.
Federal
Court Vol. 6 p. 412, 413, 414,
NO. 50' . VOl. L} p- léF‘l?Ao
Notes Vol. 3 p. 75.
recorded by
Abdoolcader, Vol. 4 p. 191B-C.
"FJ.Ji
. - l L]
19th January Vol. 6 p. 415, 416, 418, 419, 421
1983 (Cont'd) Vol. 4 p. 121D-125E, 1565-1571s, 173F-1748, 175B-D,

185E-186E, 224D-225E.

Vol. 4 p. 9D-E, 264-B.

Vol. 3 p. 137 10

Vol. € p. 408.

(2) Whether there was a vafiauion or not of the
agreement.

Vol. 4 p. 183F-1850 - eviaence of 2nd Appallent.

Vol. & p. 23F, 24F-25A.

Vol. 4 p. 10a, 13E.

Vol. 2 p. 145.

adjourned at 4.20 p.m.

20TH DAY OF JAIJUARY 1983

20th January
1983

Cullen continues reply 20

No reason for lst appallent to pay HSB almost $122,000/-
unless some arrangement.

Vol. 4 p. 19D.

Butler v. Fairclough - 1lst Bundle of Cases p. 279
at p. 289-290.

Bain v. Fothergill - 1lst Bundle of Cases at p. 360-1,

seel8/-
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Re undue influence
Vol. 2 p. 27 - p. 27.
Vol. 8 p. 92B -93A.
Vol. 4 p. 7F, 8B, 10A, 13E - 1l4A, 18D.
Vol. 2 p. 39, 40.

Vol. 4 p. 119D, 120B, 128D, 186D.

Vol. 3

Veol. 4

p. 62.

p. 97C.

Vol. 3 p. 63 at p. 6b - para 16(2).
Vol. 4 p. 190, 191.

Vol. 3 p. 319, 317, 323.

Re 3rd Def.

Complaint to Law Society - Vol. € p. 290.

Re damages

Judge had opinion of 2 valuers.

Manvang 1lst Bundle of Cases p. 468.

C.A.V.

Certified true copy.

Sgd. 19/5/83

Dato E.

Secretary to
Abdoolcader.
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In the
Federal
Court

No. 5%-
Judgment
(Liability
and damages)
16th May
1983

No. 51

JUDGMENT

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA LUMPUR
(Appellate Jurisdiction)

Federal Court Civil Appeals Nos. 215 & 216 and
201 & ZI% of 1952 o

Between

1. DATUK JAGINDAR SINGH
2, DATUK P. SUPPIAH

3. ARUL CifaNDiaN Appellants
And
TARR RaJAKATNAL (m.w.) ces Respoadent

(In the inatter of Civil Suit No. 284 of 1979
in the High Court in Malaya at Johore Bahru

Between
TARA RAJARATNAM (m.w.) ces Plaintiff
And

1. DATUK JAGINDAR SINGH
2. DATUK P. SUPPIAH
3. ARUL CHANDRAN cee Defendants).

Coram: Lee Hun Hoe, C.J. (Borneo)
Salleh Abas, C.J. {Halava)
Abdoolcader, F.J.

JUUGMENT OF THE COURT
{delivered by Salieh Abas, C.J. lialaya)
This is an appeal against the decision of Razak, J.
It is a sud case and has a very chequered history.
#ir. Terrence Cullen, Q.C. appeared for the appellants with
Mr, Ronald Khoo and kir. Chin Yew ileng while .Ir. Howard
Casain and ir. Subra Naiker for the respondent.

The Facts

The respondent (Tara)was the registered proprietor
of a piece of lani of some 5 acres (the property) at
Kulai, Johore., There was a house on it. She lived there
with her late husband (Devan) and their five daughters.
Dr. Das was the brother of Devan. The three appellants are
advocates and solicitors. The lst appellant (Jagindar) and
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2.

the 2nd appellant (Suppiah) are partners practising under In the

the style of Suppiah & Singh in Johore. The 3rd Federal
appellant (Arul) was a part:aer in the Singapore firm of Court
Rodyx « Davidson. The story began with the financial No. 51
difficulty of Dr. Das after starting a computer medical %g?sm?g?t
centre in Singapore called liedidata., He and Jagindar iability
and damnages)
knew one another in their student days in London., So 16th May

with Jagindar as guarantor he managed to obtain overdraft 1983 {(Cont'd)

facilities from the Hongkong & Shanghai Banking Corporation
10 in Singapore (HKBC) up to a limit of $120,000.00. He

gave Jagindar to understand it was for a short period.

To protect himself Jagindar pressed Dr. Das to put up

certain security in the event that he was called to honour

the guarantee. he HKBC did not press Dr. Das for

paynent. Jagindar refused the offer of a second nortgage

on Dr. Das's property in Johore. But he showed interest

in Tara's property. Dr. Das consulted Devan who

persuaded Tara to put up the property as security. At

that time Tara and Devan had an overdraft witn the Chung
20 Khiaw Bank (CKB) in respect of which tne ,property was

charged.

On 30th darcna, 1974 Suppiah, Jagindar and Sivanathan
came to Tara's house. Siie Was asked to sign various
documents. Before signiny she read through part of the
*agreenent and was not happy With the mBtter as nothing
was said of the fact that the property was to be used
as security for the payment of two sums of {110,0C0.00
each. She questioned Suppiah about the use of the
word "transfer" when the transaction was going to be

20 a security. In answer Suppiah said the security was by
way of transfer. As a result of ner inquiry Suppiah
inserted the manuscript to the agreement. On 27.4.74
Jagindar paid the H{ilBC $121,819.80. !liore than a year
later he paid CKB $92,000.00 and CKEB was obliged to
discharge the charges. iie also attested the transfer
form which Tara signed earlier when he entered into the
agreenent. He also inserted the date 5.7.75 on the transfer
foru indicating that Tara transfeired tlie property to
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Suppiah on that date. The transfer was registered on

22.7.75. Some 18 days later Suppiah transferred the

property for the same amount to Arul on 9.8,75. Later on
instruction from Jagindar the property was transferred

to Jet Age Construction Company which was almost wholly

owned by Jagindar for $361,114.00, Although Arul

received no payment the account book showed the company

owed him the amount. The property was eventually

subdivided into 70 lots and sold to the public. So

Tara was unable to get the property back. 10

Between 30.3.74 and May 1975 various letters,
documents and correspondence passed betwWween Suppiah &
Singh and CKB, Devan, Yeovw & Chin, Department of Inland
Revenue and Office of Pengarah Tanah dan Galian. }n
May 1975 Suppiah obtained judgment against Dr. Das for
3149,000.00 in Singapore and the same was registered at
the High Court at Johore Bahru. In early 1976 applications
for subdivision in respect of the property were made in
the name of Arul by Suppiah & Singh througn a firm of
surveyors and architects. In early march, 1976 Devan 20
and Tara each received a notice to quit dated 4.3.76 from
Suppiah & Singh actiag for Arul. They refused to quit
and the dispute came before the court. YWhat happened
thereafter is a matter of going through the court records,
Every technical and procedural point that one can think
of was taken against Tara's claim. The history of the
various proceedings was summarized not only Uy the learned
Judge but also by Wan Suleiman, F.J. sitting with Hashim
Yeop Sani, J., as he then was, and the late Ibrahim Manan,
F.J. in Tara Rajeratnam v. Datuk Jagindar Singh & Or§.(l) 30
In delivering the judgment of the Court Wan Suleiman, F.J.
criticized the Judicisl Commissioner for striking out the
statement of claim amd giving leave to file fresh action

(1) (1981) 1 M.L.J. 232,
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on two occasions. e could See no reason why leave of In the
the court was necessary to file fresh action arising out gede:al
of a different cause of sction unless the Judicial zours

Commissioner did not understand his own orders. In No. 51

rejecting the plea of res judicata, the Court took the g;giﬁ;;;fy
view that the two orders granting Tara liberty to file and damages)
fresh action could only mean that no final decision 16th May

had been pronounced so as to estop Tara in any subsequent 1983 (Cont‘d)

litigation from disputing or questioning such decision
on merits.

So much has been said about the purport of P.30
and P.31 that it would te better to set then out in full,
P.31 is in actual fact a2 continuation of P.30 whic.i reads:=-

"I TARA RAJARATNAM (f) NRIC No. 2317344 of
No. 76, Main Road, Kulai, Johore, proprietor of the land
described in the Sciiedule below and the house erected
tuereon am known as nL3Skh 68l, Kulai Besar, Kulai,
Jonore, nereby conrirm that the consiueration of
$22G,000.00 referred %o in the Transfer executed by me
in respect of the said laand in lfavour of PakinISw.Y SUPPIAH
of lio. 33, Jalan Keruing, Keoun Teh Park, Johore Bahru
is arrived at as follows:=-

(a) in consideration of the said P. SUPPIAH
payinz the sum of Dollars $103,558.4k
which is the amount due {rom me to the
CHUNG KHIAW BAHNK Kulai Branch, as at
8.3.74 as stated in their letter
dated 14.3.74 which is attached herewith
and marked "A" on the Charges executed
by me in their favour and a further
sum of 6,341.56 (making in all
3110,000.00) part of which is for
additional interest pavable to the said
Bank as from 9.3.74 to the date of
Transfer and the balance is to be received
by me.

{(v) a further sum of :3110,000.00 is in
consideration of the said P. SUPPIAH
paying Datuk JAGINDAR SINGH of Wo. 4l,
Jalan llagpada, Johore Bahru, being
the amount pgﬂable by my brother-in-
law Dr. KRISHKNA SHIVADAS {(also known
as Dr, Das) of No. 25, Juolan Waspada,
Johore Bahru, to tne said Datuk
JAGINDAR SINGH who will be paying to the
HONGKONG & SHANGHAL BANK, Collyer Juay,
Singapore the sum of $110,000.00
{(which I hereby agreeT being tlw loan
granted to my said brother-in-law by the
said Bank on the guarantee given by
the said Datuk JAGINDAR SINGH.
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In the The Schedule referred to above
Federal
Court . .
— Mukim Lot No. Description Share of Registered Registered
No. 51 and No. of lan? (if go. 05 No. of
- . Title any ease/sub charge
Judgm?nF lease (if (if any)
(Liability any)
and damages)
16th May
~ Senai- 6025 Certificate whole nil nil
1983 (Cont'd)  gyjaq of Title No.
13817 for
area S5SA,
OR.COP or
thereabouts

Dated this 30th day of Giarch, 1974.

Witnessed by Signed by the abovenamed
K.V. Devan Tara Rajaratnam®

P. 31 reads:-

"I, the above named Pakrisamy Suppiah hereby
confirm, agree, and undertake not to sell the said land
and house to anyone for one year without the consent
of the said Tara Rajaratnam(f) and further undertake
to transfer the said land and house to iier within one
year in the event of her paying me the sum of $220,000.00
(Dollars two hundred and twenty thousand only) the
consideration mentioned as above.

Witnessed by Signed by
C. Sivanathan P. Suppiah".

Solicitor/Client Relationship

Mr. Cullen submitted that the charges of fraud
and undue influence Were based on a solicitor-client
relationship and that such a relationship had not been
established between the appellants and the respondent at
the trial., From the correspondence it seems clear that
Suppiah & Singh were acting for Tara though they said
they were merely assisting as they sent no bill. The
fact that they did not bill Tara or Devan is no ground
for saying they did not act for Tara. We need only refer
to a few letters to see Whether the relationshnip existed.

On 12.3.7i Suppiah & Singn wrote to the CKB
on the following tarms (P.27):-
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"le act for iladam Tara Rajaratnam who In the
had been given overdraft facilities up Federal
to a maximum of $110,000.00 by your bank
in 1966 on a ciarge of her property. Court
The overdraft account is operated by her No. 51
husband lir. K.V. Devan (Account No. lub) ® <
of 681, Kulai Besar, Kulai. Judgment

As our client wishes to pay off (Liability
the charges by charging the said property and damages)
for an increased amount, we would 16th May
appreciate it very much if you could let 1983 (Cont'd)

us have a statement showing the amount due
to your bank and the title deeds to the
property on our usual undertaking for the
above purpose."

The letter speaks for itself in no uncertain
term. Io bank would allow thewm to have a statement of
account or title deed of a customer unless they are acting
for the customer. Un 1l4.3.74 the CKB replied and advised
tnem that the balance of the account as at 8.3.74 was
$103,658,44 with interest at 1ll.5% per annum. The title
deeds and duplicate charges Were enclosed for them to
prepare tine discharge of the charge. Hothing was heard
from them, S0 on 10.6.74 the CEB referred to their earlier
letter and enquired about the matter. \lhen the bank
received no response the bank wrote direct to Devan on
16.9.74. 0n25%10.74 the CKE asked for the return of the
title deeds and the duplicate charge. Suppiah « Singh
tried their best to hold on to the documents by stating
on 12.11.74 that "steps are being taken to have the
property dischdrged within the next 21 days." They
continuously obtained information from the CKB. They
could not do so unless they were acting for Devan
and Tara. On 20.12.74 the bank referred to their request
to confirm the balance of $116,596.25 for discharge and
continued as follows:-

"4s this is the second time that We have

been informed by you of our customer's intention

to repay the overdraft and nave the property

discharged and to which botn have not materialised

wWwe have no alternative but to request you to return

to us on receipt of this letter the title deeds
and docunents pertaining to the property."
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They replied on.29.12.7L by referring to the above letter
and stating:-

"le have, however, written to our clients

to give us instructions whether they would

pay the balance due to you on the charge

and if we did not hear from them we would

return all the title deeds within the

next 10 days.”
If, as was submitted, tlhie agreement was an outright sale
we could not see the purport of the atove letter. Why
take instructions from "our clients" from whom Suppiah
had bought the property outright? Suppiah should have
wade payment wWwithin 2 reasonable time after the signing
of the agreement. The learned Judge found that Suppiah
never intended to buy. iHe was merely waiting for
instruction from Jagindar. Such a situation could not
have arisen if the agreement was an outright sale as

claimed by the appellants as they allowed tie debts to grow.

On 30.1.75 they returned the title deeds and
duplicate charges to CKB. Then on 2.2.75 they wrote to
CKB to say they were acting for Suppiah "to whom the
owner of the above land Tara Rajaratnam had sold the
property subject to the ChBIZeS.cecccccscesescassssccecsl
They asked for tihe title deeds amd duplicate charges
again to prepare the discharge'of the charge. After
this letter no copy was sent to Devan. Apparently,
they did not want him to know what was going on.

Suppiah & Singh did not appear to be very ethical

because they could have told CKB that Suppiah bought the
property imuediately after 30.3.7L as they maintained it
was ar® outright sale. They did not do so because Suppiah
had no intention of discharging the c.mrges and of carrying
out the terms set out in the agreement. One thing is

clear frowm the correspendence and conduct of the appellants
that Suppieh &« Singh were acting as solicitors for Devan
and Tara in connection with the agreement of 30.3.74.

Yeow & Ciin never acteu for Tara except for the purpose

of the dischafge of tne charge. If Suppiah & Singh as a
firm of solicitors of which Suppian and Jagindar were
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partners were acting for Tara amd Devan at the time then In the
quite clearly what happened on 36.3.74 was thoroughly Federal
reprehensible on the part of Suppiah and Jagimdar. If Court
they were not acting but assisting as they claimed then in  No. 5%
such a situation they shoulc have informed Tara of the Ju@gmgn?
fact and advised her to get independent legal advice to (Llablllty

and damages)
safeguard rer interest. 16th May

1983 (Cont'd)

Fraud ana Breach of Trust

vir. Cullen submitted that tne learneu Judge was
wrong in law vwhen ruling on allegations of fraud and breach
of trust. Because of this the learned Judge wrongly
found the appellants guilty of contempt Without forrulating
specific charges. This has been corrected in Jazimuar
Singh & Ors. v. Attorney-General(Z) and no more need be

said. It is the subnission of iir. Cullen that only the claim
based on contract was one of pure fact while fraud amnd
nisrepresentation were based more on question of law.
‘leither the learned Judge nor the respoadent's counsel
asked the two questions - what did appellants hope to

gain and what was their prospect of not being caught.
Eased on the learned Judge's finding of the value of the
property t.e riost each appellant would gain would not be
nore than $150,000.00. According to iur. Cullen this would
not be enough to start.a new life elsewhere. e do not
think the test which Mr. Cullen would want everyone to
follow is appropriate. We are not dealing with a case

of a trickster who, in one swoop, hopes to make

iiis fortune and to fly elsewhere to enjoy his iilgotten
gain. We are dealing with professional men who take
advantage of their status and occupation to lure the
unwary clients into parting wWith their property &nd making
sure that they could not recover their property back,

Tuey act with such confidence because the prospect of their
being brought to court is very slignt by reason of costs
and inconvenience to the clients,

(2) (1983) 1 L..L.Jd. 71.
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in the Mr. Cashin had made clear that he was not

Federal relying on common law fraud but rather on actual fraud as
Court laid down under section 340 of the National Land Code.

No. 51 Flr. Cullen contended that fraud must be pleaded and proved
Judgment and that in this case the pleadings were drafted contrary
(Liability ) to the rules, [e submitted that section 340 does not
:E:hé::;ges give rise to damages. It merely allows the court to set

1983 (Cont'd) aside the transfer. Here the court could not do so.
Therefore, section 340 is out. Further, fraud is used
in many statutes. The remedy is the awmount of profit.
He referred to section 17{(a) of the Contracts Act which
clearly points to an ingredient of coumon law fraud.
iie did not know how wide section 340 was but submitted
that the section would not be relevant to the present
action., He contended that when the action commenced
section 340 went out of the window as the land had '
already been transferred. It is the very case of the
respondent that the appellants deliberately obtained the
transfer forn with the intention of using the transfer
form to secure the property and then to enable Suppian
to transfer it to Arul in such haste as to prevent Tara
from recovering her property. To make it doubly sure
Jagindar further caused Arul to transfer the property
to Jet Age Construction Company (in which Jagindar held
a majority share}. GEventually, the company sold the
property in small lots to the public.

It is the submission of Mr. Cullen that in eivil
action fraud has a special meaning. It does not mean
merely general dishonesty, Fraud has a precise meaning.

He cited Barclays Bank Ltd. v. Cole(B) where at page 743
Denning, H.f. answered Mr. Ashe Lincoln's contention

that a charge of robbery includes fraud as follows:-

M eeessessssitobbery includes stealing, he says
and stealing includes fraud. I cannot

accept this argument. !'Fraud' in ordinary
speech means the using of false representations
to obtain an unjust advuntage: see the
definition in the Shorter Oxford English
Dictionary. ' Likewise in law 'fraud!' is

proved when it is shown that a false
representation has been made knowingly, or

(3) (1967) 2 Q.B. 738.
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without belief in its truth, or recklessly,
careless Whether it be true or talse: see

Derry v. Peek(4) per Lord Herschell, In

any case, 'fraud' involves a false representation.
Robbery does not. It involves viclence, not

Fraud e e ceeeriosoeeeresonanssssssessocsoavala

Diplock, L.J. at page 74k said:-

"obbery is not included in the ordinary
meaning of tihe woru 'fraud' - as the Uxford
Dictionary confirms, But the section is
dealing with procedure in an action in the
Queen's Bench Division. If the expression
'a charge of fraud' has a special meaning
in this context as a term of art, that
special meaning must be ascribed to it.

I think it had. For at least 100 years

(see Bullen & Leake's, Precedents of

Pleadings, 3rd ed. (1968) *fraud' in

civil actions at common law, whetihier ss a

cause of action or as a defeace, has meant

an intentional misrepresentation (or, in

some cases, concealment) of fact made by one
party with the intention of inducing another
party to act upon it, which does induce

the other party to act upon it to nis detriment.”

No one quarrelled with the proposition that fraud
must be pleaded with particularity am proved beyond
reasonable doubt., Mr. Cullen submitted that however much
latitude was given to the respondent tuere was no evidence
of misrepresentation to bring fraud into the picture. What
was said to be misrepresentation'was merely collateral
orgl agreement.

Under section 340(2)(a) of the Wational Land
Code the title or interest of any person or body snall not
be indefeasible "in the case of fraud or misrepresentation
to which the pgrson or tody or any agent of the person
or body, was a party or privv." The section speaks of

"misrepresentation® not "fraudulent misrepresentation®.
The Code does not define "fraud, or misrepresentation”.
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Indeed, no Torrens statute expressly defines what constitutes

"fraud". However, the Privy Council has made clear in
Assets Company Ltd. v. kere Roihi & Ors.(s) that "fraud"”

in the Torrens system means "actual fraud" and not

(4) (1889) 14 App. Cas. 337.
(5) (1905) a.C. 176.
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"constructive or equitable fraua". There a registered
title was challenged on the ground, inter alia, that
it was obtained by fraud. Their Lordships found that the
registered proprietor was not implicated in the making of
any fraudulent statement, any bribery, corruption or
dishonesty., 1In delivering the judgment of the Board, Lord
Lindley, after referring to the various sections of
the New Zewland Transfer Act, 1870 and Act of 1885
at page 210, said:-

Meeeesearosby fraud in these Acts is meant

actual fraud, i.e., dishonesty of some sort

not vwhat is called constructive or equitabla

fraud - an unfortunate expression and one

very apt to mislead, but often used for want

of a better term, to denote transactions

having consequences in equity similar to thosé

\'JhiCh flOW fI‘OEl fl‘aud.... ooooooooou.o.ooooo"
Under section 3Lb(2)(a) of the Code it is expressly
proviued that a registered title is defeasible in the case
of fraud only where its proprietor was & "party or privy"
to tane fraud. In a subsequent case of kaimiha Sawmilling
Company Ltd v. Waione Timber Company Lta' the Privy
Council held that a registered proprietor who took a
transfer with actual knowledge of an existing adverse
claim against his transferor, acquired an indefeasible
title as his mere knowledge of the existence of the
adverse claim did not amount to fraud. Lord Buckmaster
stated: -

"If the designed object of a transfer
be to cheat a man of a known existing right,
that is fraudulent, and so also fraud may be
established by a deliberate and dishonest
trick causing an interest-not to be registered
and thus fraudulently keeping the register clear....."

Fraud may cl1so be caused by deliherately and dishonestly
registering an interest and then transferring the interest
even before the ink is dry to another person without the
consent of the original registered proprietor. The two
authorities clearly show that fraud must be actual.

It nust involve dishonesty of soue sort. Thus fraud may
occur where the designed object of u transfer is to cheat

(6) (1926) a.C. 101, .06 & 107.
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a person of an existing right or where by a deliberate
and dishonest act a person is deprived of his existing right.
However, Lord Buckmaster very wisely added these words:-
"It is not, however, necessary or wise to give
abstract illustrationsS...........for each cuase
must depend upon its own circumstances.”
The contention of lir. Cullen is that "actual fraud”
is the same as the common law "fraudulent misrepresentation'
and that therefore whatever happened after 30.3.74 would be
of no relevance whatsoever to the case. In other words,
to succeed the respondent must prove that appellants
were guilty of "fraudulent misrepresentation”" on 30.3.74%.
KMr. Cashin disagreed with the above contention. He
thought that an attempt had been made to narrow down
the field and the scope of fraud as understood under tie
Torrens systen by equating it to the common law fraud.
In his bo~k in "Tenure and Land Dealings in the lialay
States™ (lst Edition 1973), beginning at page 360,
Or. David Wong makes tiiis observation:-
"(ii) ‘'iilsrepresentation’

Section 340(2)(a) of the llational Land
Code sets out, alongside 'fraud!, 'misrepresentation'
as another ground on which a registered title
may be set aside. As in the case of fraud, the
person whose title is so rendered defeasible must
be a party or privy to the misrepresentation. It
is not clear whether, in the light of its being

placed on the sane footing as 'fraud', 'misrepresentation:

could be regarded as a separate ground on its own
account, that is, whether or not it may be
extended to include 'innocent misrepresentation'.
There has not been any aecision on this point.
However, it would appear that tne ground of
'uisrepresentation' should be confined to cases
which involve fraudulent or some sort of dishonest
intention, although this would mean treating the
specific reference to 'misrepresentation! as
redundant in view of the broader provision for 'fraud’.
But, to give it a wider meaning seems undesirable
as it would lead to an obvious anomaly of
throwing the principle of indefeasibility wide
open to full equitable intervention in cases of
misrepresentation whereas the provision for 'fraud!
{accepting the policy rationale behind the sane
provision in other Torrens statutes) is

intended to circumseribe such intervention in
various cases of 'equitable fraud', There seems
to be no justification for letting in any such
'equitable fraud' simply becsuse it takes the

forrm of a 'misrepresentation'."
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Mr. Cashin also referred to another book "National Land

Code - A Commentary™ by Judith E. Sihombing on the word
"misrepresentation" as explained at page 277 onwards,

The author tlhinks that because "the term 'misrepresentation!
is limited to fraud in this section (i.e. 340), the

term could be read as meaning fraudulent misrepresentation
not only to complement fraud but also as an alternate
ground to fraud to render a title defeasible. If the
preposition 'or' is treated as conjunctive then it will

he difficult to succeed for in few cases would fraud 10
involve also misrepresentation., The better view is that the
preposition 'or' is disjunctive so that 'fraud or
misrepresentation' means either actual fraud or fraudulent
misrepresentation or both." MNr. Cashin submitted that
"fraud™ in the Torrens systen also included personal
dishonesty or moral turpitude. In support he cited the
Australian case of- Butler v, Fairclough & Anor. 7) involving
registration of land amd allegations of fraud and breach

of contract. On the facts the High Court held that there
was no contract nor was there fraud to invalidate the 20
registration in question. In the course of his judgment
Griffitn, C.J. said:-

"It is settled that the term 'fraud' as
used in that section imports personal
dishonesty or moral turpitude.Y

It would seem tnat from the cases that "fraud" under the

Torrens system is widér in meaning than the limited common

law fraudulent misrepresentation. So that while it is

correct to say that "fraud" under section 340(2)(a) is

a far broader concept than the common law "fraudulent 30
misrepresentation" and that tHough "fraudulentg

misrepresentation" would be "fraud" within the National

Land Code, it would be totally incorrect to say that "fraud"

in the Code is the sane thing as "fraudulent misrepresentation".
Qur courts have accepted the wider view of "fraud™: See

Haii Junus v. Chik & Anor.}®)
Hohd Isa v. Haji Torahim; (O
Public Finance Bhd, v Marayanasany;
Jasbir Kaur v. Tharumber Singh.'—l’

(10)

T77 (1917) 23 C.L.R. 79. (10) (1971) 2 M.L.J. 32. Lo
is) (1964) M.L.J. 343. (11) (1971) 2 M.L.J. 224.
9) (1968) 1 M.L.J. 186.
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There seens to be substantial similarity between
our case and the case of Loke Yew v. Port Swettenham Rubber

(12) There one Haji iiohamed Eusope owned 322

acres of land in Selangor and the appellant Loke Yew
was in possession of 58 acres thereof. The respondent
bougnt the lami with knowledge of the appellant!s interest.
Eusope refused to sign the conveyance without a document
showing that he was not selling the appellant's land.
kir. Glass, who was acting as agent for the respondeant,
assured Eusope that he knew the appellant and would
purchase his interest., However, Eusope insisted on
something in writing. Accordingly, iir. Glass wrote out
a document which stated that "™As regards Loke Yew's
interest I shall have to make my own arrangements."™ The
transfer was made to Mr. Glass who then transferred it
to the respondent. Thereafter an action was taken to
eject Loke Yew. The Judicial Commissioner found there
was fraud and dismissed the suit. The Court of Appeal
of the Federated ialay States reversed the order of the
Judicial Commissioner. The Privy Council restored the
order of the Judicial Cormiissioner. UVith reference to
the document written by iir. Glass the observation of
Lord uoulton at page 502 would be of significance and
equally appglicable to ocur casei-

"Their Lordsniips nave no doubt that the
true conclusion to be drawn from the evidence is
that tne above statewent of wr. Glass to Haji
Mohaned [usope Was intended to be anu was a
stotenent as to present intention as well as an
undertaking with regard to the future, and that
that statement was false and fraudulently made for
thé purpose of inducing Haji Mohamed Eusope to
execute a conveyance which in form comprised the
whole of the original grant, and that but for such
fraudulent statement that conveyance would not
have been executed.seceeeseroracsorecrsonncescas

Arul was protected, so he thought, because he
Wwas a registered proprietor., The evidence that he was

in fact a nominee and therefore not a bona fide purchaser
for value was never allowed to surface but kept in doubt

{12) (1913) A.C. 491 e 502 (P.C.)
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before Syed Uthman, J., as he taen was, when Arul claimed
possession of the land in arul Chundran v, Tara
Rajaratnam.(13) In the light of the recent amendment

nade by Arul to iils defence and other evidence we cannot
say the learned Judge was wrong to say that not only Syed
Othman, J. but also Annuar, J.C. were misled into
believing that Arul was a bona fide purchaser for value

of the property., It is difficult to accept that a lawyer
of his experience knew nothing of the matter on 31,7.75
but came to know of something only in January, 1977. Even

‘then he chose to cover up the matter. In order to

maintain any sort of claim against Arul the respondent
would first have to succeed against Suppiah and impeach
his title. Under the Hational Land Code in order to-
succeed against Arul, the respondent nmust prove 8gainst
him that at or prior to tine time he obtained registration
and title to the property, he was either fraudulent, which
neans that he wos a party to tihe fraud, or had knowledge
of the fraud.

S0 as a bona fide purchaser for value as he had
&lleged until tne mid-trial amenduwent of his defence
Arul was protected although his vendor or any predecessor
in title nmight have acted in bad faith. That is to
say even though Suppiah or Jagindar had acted in bad faith
Arul was protected. If Arul had admitted that he was not
a bona fide purchaser for value he would not have been
protected and the respondent would have & better chance of
recovering her property. Jagindar, Suppiah and Arul all
knew perfectly well thaot although on the face of it Arul
was 2 registered proprietor in actual fact he was merely
a nominee or trustee f{or Jagindar and therefore not a bona
fide purchaser for value as claimed all along until the
amendment. In otfer words, they had all along misled Syed
Otiman, J. and Aanuar, J.C. to tihe detriment of Tara. They
had no justification to.aislead the courts into believing
that Arul was a bona fide purchaser for value when he
Wwas a uere norinee.

(13) (1$79) 2 M.L.J. 172.
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A misrepresentation is a ground far relief if it
is one of the causes, though not the sole cause, that
induced the plsintiff to make the contract: Zdgington v.
14)

Fitznaurice. The fact that the appsellants no longer
have the property does not mean that the respondent

cannot claim for uvamdges for fraud.

On the cevidence the learned Judge was entitled
to take the view that the appellants Wwere not honest
in that the lst appellant and the 2nd appellant never
really intended to fulfil tne conditions of the agreement
and that all they wunted was mainly to get the respondent
tu sign the traasfer form so that tiey could lay thneir
hands on the property &t a time of thelr choosing. As
regards the 3rd appellant ne must know what was going on
since he claimed himsaelf to be the registered pronrietor
ard denied he was a nominee. 1In effect he impliedly claimed
to be a bona fide purchaser for value., He colluded with
the other appellants to get possession of the property. The
haste with which 2nd appellant transferred the vroperiy
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to 3rd appellant wes part of a design to deprive the respondent

of tne nroperty wWhich was eventuslly put out of her reach
on the property being subdivided and sold to the public. It
is the act or conduct of the cdefrsuder that the court 1is
concernad with. Boti Jagmindar and Suppian knew that Tara
mérely wanted the agreeiment to be a security agreeuent.
Her questioning of Suppiah about the agreement and the
insertion by Suppiah of tiue maauscript showed guite
clearly that they knew it was meant to be a security
agreement, Thney denied tney acted as solicitors tut

were nerely assisting. The learned Judge rightly rejected
suci a proposition.

e are uere dealing with a system of conveyancing
completely different rrom the English system. e have
to be very careful when attempt was made to introduce
Erglish law in suchh @ case. The words of Lord Dunedin in
Haji abcaul Rahman & Anor. v, Mohamed Hassan(lS) still

ring in our ears:-~

(14) (1885) 29 Ch. D. 1459,
(15) (1917) A.C. 20G.
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"It seems to their Lordships that the

learned judges, in these observations, have

been much swayed by the doctrines of English

equity, and not paid sufficient attention

to the fact that tihey Were nhere dealing with

a totally different land -law, namely a

system of registration of title contaiped in

a codifying enactment . veeeeeeceressocssananael
It is interesting tc note that he made the sbove remarks
in respect of a claim by the former registered owner of 10
the land who alleged that although the ostensible transaction
was an out and out sale, it was in truth no more than a
jual janji or mortgage. There the parties entered into
an agreement whereby as a security for a debt, the debtor's
land was transferred to the creditor on condition that if
the debtor repaid the debt within six months the land
was to be reconveyed to him otherwise the agreemegt
would become void. The debtor thought his right to
redeer the property ‘could be exercised at any time Within
60 years. Held the agreement merely conferred on the 20
debtor a contri.ctual right and the action brought after
12 years was barred by limitation. Also, in Bachan Siagh
v, Mahinder Kaur & urs.(lo) Thomson, J., as he then was,
referred to the difficulty anc confusion which attend

actions relating to land in malaya in an attempt to force
local law in conformity witn conceptions of the Englisn law.
Un the facts we have no reason to interfere with the
findings of the learned Judge on fraud and breach of trust
in the circumstances.

Escrow

S,

The question of escrow has been raised both here
and the court below. Hr. Cullen contended that the transfer
form could be regarded as an escrow, In support he cited
Terrapin International Ltd. v, Inland Reverue Commissioner,(l7)
a case involving paymemt of stamp duty. It was held in
that case that a document intending to take effect as
a deed on fulfilment of conditions could be executed as
an escrov, It may not be effective until all the
conditions were fulfilled. As a result of delay the
exchange took place on 8.5.74 and not 30.4.74. Stamp Lo
duty became payable when the deed was executed by being

(16) (1956) M.L.J. 97,
(17) (1976) 1 W.L.R. 665.
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unconditionally delivered on 8.5.74. 1In our case the
transfer form can in no way be regarded as an escrow.

It was only signed by Tara and not attested at the time.
The attestation was nade later by Jagindar who was
clearly interested in the property. de alsc dated the
transfer form purpcerting to snow that Tara sold the
property to Suppiah when in actual fact he wWas tue buyer.
To be effective as an escrow all the fornalities of a
deed must be satisfied. Suppiah did not fulfil any
condition of the agreement to nake the transfer forn
effective as an escrow., 1In our view the basic formalities
to create an escrow are lacking.

Qutright Sale or Security
The contention of the appellants is that the

agrsement was an outright sale of the proverty wicth the
option for Tara to repurchase within a year from the

date of the execution of the agreement, that is, 30.3.74.
Cn the other aami, the respondent contended that the
agreement was a security agreement whereby the property
would be transferred to Suppiah on payment oI the two
sums mentioned earlier subject to tie two undertakings
given by Suvppian in the Torm of & manuscript. The two
unuertakings were (i) taat Suppiah would not sell tae
property to anyone for one vear Without the consent of
Taraz; and (ii) thnat he would transfer the property back
to Tara on her repaying the $220,000,C0 within ong year.
It is the submission of the respondent that the one year
period is to be calculated from the time Suppian paid the
two sums and became the registered proprietor anu not

as contended by the appellants from 30.3.74.

Several factors favour the contention of the
respondent. The insertion of the menuscript was a clear
indication that it was meant to be a8 security agreenent
rataer than an outright sale. It is not unlike the lMalay
customary transaction known 235 jual jaaji. Ia such a
transaction the borrovwer transfers his land to the lender
on payment who takes possession of tne land anC may make
any profit out of the land as a sort of interest payment.
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The borrower is entitled to mve the land transferred

back to him upon paying the debt. However, when a period
for repayment of the loan is fixed then the default to

pay will convert the original arrangement into an absolute
sale, Jjual putus. The learned Judge had no doubt at all
that the appellants knew that Tara and Devan intended

the agreement to be @ security agreement by reason of the
manuscript. iHe also pointed out that Tara had an earlier
experience of such transfer and re-~transfer of the property.
Devan transferred the property to one H.L, Tan far 310,200.00.
Later, H.L. Tan transferred it back to Tara for j10,700.00.
The extra was meant to be for interest. Tara was

therefore familiar with such type of transaction. 4lso,
nowhere in the agreement was any mention made of selling
and purchasing. ileither was purchaser or vendor used to
suggest an outright sale. Further, if it was meaat to be
an outright sale the usual practice of payment within

a reasonable time, say witnin & week, must be followed,
Suppiah conceded as nuch when cross-exanined that such

was the practice in an outright sale. Further, the
correspondence referred to earlier between Suppiah & Singh
and the CKB do not seem to support an outright sale. In
P.33 (Volume 8 page 179) Suppish made a statutory declaration
in support of an application for a8 caveat under section 323
of the National Land Code stating that by virtue of an
agreement dated 30.3.74 made between him and Tara it was
agreed that Tara "would transfer the land to him". The
statutory declaration was mede on 2.2.75, the very day the
firm of Suppiah & Singh wrote to the CKB to say they acted
for Suppiah implying that they were no more acting for

Tara and Devan. This clearly suggests that there was as
yet no actual transfer or sale.

The whole exercise was initially to assist Dr. Das
f£inancially by arranging payment to Jagindar of the money
he paid tine liKBC as a guarantor. The fact tmat Devan could
still continue to operate the account with the CKB and
even arrange to create a fourth clarge tiereby burdening
the property with more debt is clearly inconsistent with
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tile appellants' claim of an outright sale. That P.3C and
P.31 did not affect the CKB was obvious when the bank asked
Devan to reduce the overdraft (P.40) and also when the

bank asked for the return of the title deeds and duplicate
charges (P.42). The Statutory Declaration further shows
that Suppiah knew how much he had to pay when he referred
to the manner of payment. He was to pay $103,684.4L to

the bank and 811 further interest up to the date of

actual transfer amdl also to pay $110,000.00 to Jagindar

who will pay HKBC the money and interest in discharging

the overdraft ol Jr. uas. There is no reason for us to
aisagree with tne learnad Judge that tiae agresment was

a security agreeuent and that the one year period commenced
to run from 5.7.75. Until Suppiai became the registered
proprietor upon payment of the agreed sum Tara had no
reason to buy back the property when she was still the
registered owner, Why should she buy her own property when
she received no benefit from the transaction? Unless
Suppiah satisfied the consideration agresd he .sd no

right to the property. The evidence shoWs clearly that
Suppian had no intention of paying off the CKB within a
reasonable time; that altnough he put aimsell out as owner
when the transfer was executed on 5.7.75 ne Wss not so

as it was Jagindar wno put up tine oney; that ne merely
pretended to give Tara & year within whicl to redeem her
property; that in fact he had no intention of alloving

Tara any opportunity of redeenming her property at all.

Undue Influence

It nas already been shown that a solicitor-client
relationship existed between Suppizh and Jagindar and
Tara. 1Iio one disputeu that Devan was acting as Tara's .
agent uuring tne negotiation. Appellants certainly took
advantage of their relationship tnough tney said that they
were merely assisting Tara., I tuney were not scting for
Tara then tney had acted rather unethically and for their
own advantage in furthering their design to acquire the
property. They used not only their professional position

but also their social status in exercising undue influence
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over Tara and Devan., Clearly Devan was under their undue
influence earlier as he dealt with them from the beginning.
When they visited Tara's house not a word was said about
Jagimdar being the attestor of the transfer. We were told
Jagindar and Sivanathan were merely accompanying Suppiah
there. e see from the evidence that Jagindar was interested
in the property. Suppiah ana Arul were his nominees.

They contributed not a cent. Yet Suppian tried to impress
the learned Judge that ne 2d the means to buy the property.
Why did he not pay? Becuause he was never really interested
in the property from the very beginning judging from his
conduct. Jence, he never paid anything at all, In order

to show that Suppiah was the owner Jagindar tried to '
convince the court that Suppiah instructed him to pay

both the HKBC and the CKB. Considerable tactical changes
Wwere made by Suppiah and Jagindar as a result of an amerdment
made by Arul to his defence seven days after the trial began.
That Jagindar was the true owner became clear when he caused
Suppiah to transfer the property to Arul who later
transferred it to Jet Age Construction Company. Jagimdar
and Suppiah knew about the apvroval of the subdivision which
was purportedly applied by arul. The eventual subdivision
if the property into 70 lots and sale to the public made

it impossible for Tara to recover her property. That

Arul was a non-resident and woulc be more favourably
corsidered by the local authority in thne application for
subdivi sion was merely part of a design to deprive Tara of
ner property. 4e cannot see how a non-resident can have

an advantage over a citizen in matter of subdivision., To
achieve the objective Suppiah nad to breach the contract.
That was no problem to him since he never intended to fulfil
the conditions of the agreement. That was an unfair
advantage taken over Tara.

Appellants contended that under section 16 of the
Contracts Act to succeed on the claim of undue influence
Tara must establish a solicitor-client relationship. This
had also been established. If the tranzaction was shown
to be unconscionable then the burden shifted to the appellants
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to show that the contract was not induced by undue influence
under section 3 of the Act. In Inche Moriah v. Shaik Allie
bin Omar(lg) an old and illiterate ialay woman executed a-
deed of gift of a landed property in Singapore in favour of
her nephew who hsd the management of ner affairs. Befbre

executing the deed the donor had independent advice from

a lawyer who acted in good faith. However, he was unaware
that the gift constituted practically the whole of her
property and did not bring home to her mind that she

could prudently, and equally effectively, iave benefited
the donee by bestowing the property upon him by a will.
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Held that the gift should be set aside as the mresumption which

arose was not rebutted. Lord Hailsham, L.C. stated at page
136:-

"In the present case their Lordships
do not doubt that ir. Aitken acted in good
faith; but he seems to have received «
good deal of his information from the
respondent; he was not made aware of the
material Tact that the property which was
being given away constituted practically
the whole estate of the donor, and he
certainly does not seem to have brought
home to her nmind the consequences to herself
of what she was uoing, or the fact that she
coulc more prudently, and equally effectively,
nave benefited the donee without undue risk
to herself by retaining .the property in her
own possession during her life and bestowing
it upon hiui by ner will. 1In their Lordships’
view the facts proved by the respo: lent are
not sufficient to rebut the presumption of
undue influence which is raised by the
relationship proved to have been in existence
betwean the partieS.cesisecsrencicecrssenoed®

In Allison v. Clayhills{19) the court held that at the time
of the transaction there was a solicitor-client relatioaship.
Similarly, in Edwards v, Williams(zo) where it was held

thst the case Wwas not one strictly within the rules
applicable to dealings between solicitor andclient., Also,
that there was no evidence of unfair advantage being taken
of the client by the solicitor.

Mr. Cullen submitted that the learned Judpge
was wrong on the question of "unconscionable™ and he was

(18) (1929) A.C. 127.
(19) (1908) L.T. Volume 37, 704 & 752.
(20) (1863) 32 L.J. Ch. 763.
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therefore wWrong in saving that the burden had switched

to the appellants, All these cases mersly go to show

that each case nas to be decided accordirng to its particular
facts. We do not think the learned Judge was wrong on

the facts of this particular case to say that the transaction
was unconscionable ana thet the burden was upon the
appellants to rebut tae presumption of undue influence.

Breuch of agreement and Voriations

It must be remewmbered that tne agreenent was
prepared by Suppiah., Before inserting the two amounts 10
he must be assumed to huave made inquiries. He certainly
did in the case of the CKB as shown earlier on in the long
line of correspondence. If the agreement was an outright
sale as contended by the appellants tnen Suppiah must
follow the normal locsl practice of paying the 3$220,000.00
within a reasonable time, certainly not more than a week.
Both payments of $121,619.80 to the HKBC on 27.4.74
and $92,00C.00 on 5.7.75 were made by Jagindar., Payment
was conveniently made the wmoment Devan reduced the
overdraft to the tune of :34(,000.00, a loan he obtained 20
from his friend amandan. Suppiah in actusl fact paid
notiiing out of his own pocket. It seems that Jagindar was
using his firm, his partner Suppian and his friend Arul in
acquiring the property. ile kept in the background all the
time. He knew he was buying the property yet he chose to
attest tne transfer form winich he obtained earlier to make
sure that Tara would not get it back by a series of transfers.
There is much to be said in such a situation that appellants
should advise Tara to get indepcndent legal advice on the
matter. The general view is that if a solicitor is involved 30
in a matter as a solicitor he might have to get another
solicitor to do the attestation. The conflict of interest
is very clear. The self interest of a lawyer resulting
from his ownership of property in which his client also
has an interest or which may affect the property of his client
may interfere with his exercise of free judgment on
behalf of his client. This was clearly in the mind of
the learned Judge.
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lir. Cullen submitted that the learned Judge did In the
not give weight to the variations in the conditions of Federal
the agreemnent. Evidence of variations included the 92255;—-
payment of $121,619.80 when the agreement stipulated ¥0- 5T
only $110,000.00; bevan continuing to operate the account %Eiiﬁi;;ty
at the CKB for a year after tie signing of the agrecment; and damages)
Tara being allowed to continue occupying the house on the 16th May
land after the expiration of one year in return for 1983 (Cont'd)

compensation; payment of $92,000.C0 to the CKB instead of
$110,0C0.0C as in tne agreement. It is the contention of
the appellants that they could only be sued for breach of
contract, if any, and that the agreement was made with

free consent and there was no undue influence or
misrepresentation or fraud. He said this was a case of breach
of contract dressed up as a case of fraud. Tunerefore,

Mr., Cullen submitted that the learned Judge was wrong in
coming to the conclusion that the appellants were liable

for breach of trust and fraud on grounds tha%t an
unconscionable bargein had been wade in favour of appellants
themselves, He pointad out that many people broke

contracts when they found it profitable to do so but tmat
did not maxke it fraudulent. ‘e do not guarrel with this
proposition., 3ut it is important to tear in mind =ach

case must be decided in accordance with its particular facts.

That was what the learned Juuge did,

By taking action against Dr. Das in Singapore
Suppiah clearly elccted to forego his security in the
property and to treat Dr. D&s as & debtor. Tara should have
been relcased from any obligation to assist Dr. Das. The
judgment against Dr. Das was registered in the High Court
in Johore Bahru. It is not in dispute that the judgment
included the sum of $110,000,00 referred to in the
agreement. The clear implication is that reference to
%110,0C0.00 in respect of Dr. Das's inuebtedness to the
HEBC must be regarded as extinguished by the judgnent.
i'e, however, wWere told of the ridiculous suggestion that
the judegment was for Tara's benefit. HNot surprisingly,
the learned Judge considered such action a breuach of the

agreement, The late paynents to the two banks concerned
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were also regarded as breaches. The agreement of 30.3.74
was actually a farce as Suppiah never intended to act an
it. All he was interested was to get the transfer form
signed by Tara, To prevent Tara from getting her property
back Suppiah and Jagindar got Arul to help by posing as

a registered proprietor when in actual fact he was merely
a nominee. Thus Arul was instrumental in ousting Tara

and family from her house and helping Jagindar to aequire
the property by transferring it to Jet Age Construction Co.
Arul seemed to think that he had done nothing wrong cven
when he must have known that he was being used to cheat
Tara of her property. He had done everytiilng he could to
prevent Tara [rom setting aside the traasfer, to the
extent of not disclosing that he was a nominee. For an
advocate and solicitor to mislead the court is a serious
mtter, Strong disciplinary action nust be taken againsst
such an advocate and solicitor.

If Lir. Cullen i right that there was a variation
then there could be no breach of any contractuel terms. On
tne other hand, Mr. Cashin quite correctly asked how could

there be variation when the appellants contended that the

agreement was an outrijht sale. » perusal of the correspondenc

between the CKB and Suppiuh & Singh does not support any
variation., Suppiah agreed to pay two equal sums of
3110,000.0C each., 7The learned Judge accepted that there wes
no variation hence he gave no wWeight to the contention.

ile agree with him on this point.

To sum up dr. Cullen's case it is that on the
evidence there is no fraud, breach of trust or undue
influence except for breach of contract if the court
considers that there is no variation. On the otier hand,
Mr. Cashin's case is that the findings of the learned
Judge were all based on questions of fact. The appellants
were merely attacking the learned Judge's finding of fact
and his assessment of the credibilities of the witnesses.
On the evidence tie learned Judge was justified in all his
finding of fact.
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If on the evidence the appellants had been found In the
guilty of actual fraud so that an action of deceit Tederal
would succeed it woulu be wrong to allow a case Where Court
one of the wain cuarges was fraud to be hawmmered into No. 51
a comparatively harmless case based on breach of contract.Jqumen?

If the words of the appellants amount to a mere promise, (Liability
and damages)
they caanot be the basis of an action of tort. Further, 44ty May

they impose no liatility on the appellants unless they 1983 (Cont'd)
conform to all the reguirenents of a valid coatract, 4

statement of opinion, if wilfully false, is actionable as

(21)

a tort: Jorden v. iloney. The action was in actual

fact ones of deceit and it was necessary to oreve actual
fraud. This was clearly laid down ia Jerrvy v. Peek(h)

that fraud must be proved by showing that the false
representation had been made knowingly or without belief
in {ts truth or recklessly without caring wnether it was
true or false. All that the appellants wanted was to
secure the property from Tara., 7o do so tiey had to get
the transfer form signed. They did so by putting up

an agreement for Tara to sign nsking her believe by
inserting a manuscript that it Was a security agreement
for a loan. They nada no intention of fulfilling the
condition of the agresement, I we ars to deliesve tuem

I
that it was an outrignt ssle then it wos riaiculcus for

o
them to raise tie guestion of variaticns ol contract because
Wwe would expect tuem to pay oif within a reasonable period

according to accepted local practice,

Land Valuzation

tir. Cullen submitted that the’learned Judge
erred in rejecting the expert evidence of a land valuer
called by the appellants regarding the valuation of the
property. He contended that the bench has tc be guilded
by expert evidence if it was nobchallenged as was the
case of the expert called by the anpellants. his so called
expert dealt with the property when he was in the Government
service. His valwstion is the same as the valustion given
many y=ars ago as a Governmnent valuer. In other words, the

(21) (1854) 5 d.L.C. 185,
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value of the land remains stagnant. The expert said that
the value of $220,000.00 in 1974 in respect of the land

was reasonable and would also be a fair price in July 1975.
Mr. Cullen said the figure arrived at by the expert was
based on the sale value of comparable pieces of land and the
two experts called by the respondent did not make any
comment on comparables and neither could they identify the
people whose opinions they sought in making the véluation
when they were challenged to do so. The method used by

them was "novel™ and "wholly unknown". One of the experts
for the respondent valued the property at $701,400.00

made up of 3653,C0C.00 for the land and,$48,000.00 for

the house on it, In the circumstances, kr. Cullen submitted
that it was outside the jurisdiction of the learned Judge

to "pluck out of the air" the price of $1.70 cents per
square foot and arrive at a figure of 3370,20C.00 as tie
price of the land in July 1975. The figure arrived aé

by t.e lezrneu Judge was against thie weight of the evidence.
The learned Judge erred in aduing value to tne house to

that of tlhie lanu as the nouse Jould huve to te demolished

if the land was to De subdivideu for property development.
This method 1s not really "novel™ as suggested., It ias

been accepted locally in a goou number of cases on acyuisition.
The fact that the house would be demolished if the land

was to be subdivided for property development 1s not

really relevant in this "novel" type of valuation. It is
the submission of the appellants that the valuation of
$220,000.0C was generous as the highest comparable figure

at the time was 337,000.0C per acre which worked out to
$185,000.00 for the vhole property.

It is interesting to point out that in 1974 it would
seem that the appellants had accepted and relied on the
valuation report of Chong Kim Seng (D.W.l) dated 26.2.72
to purchase-tlic property for $220,000.00. However,
they now contend that in July, 1975 after a matter of
3% years the property was worth $35,000.00 less than
what it was worth in February, 1972. This would mean that
Chbng Kim Seng was good encugh for the appellants in 1972
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but not in 19€l. We are, however, concerned with the value
to Tara rather than to the appellants, To the developer
the house might be of nu value as it was to bz demolished
for development. But it wasof great value to Tara., So

her loss of the property would include the house.

The experts were there to guide tiie learned
Judge., He was not bound to accept thelr opinions,
particularly wnere tney conflicted. He had to do the best

ne could on thne material before him. In Loi tieng Cniong
(22)

v, Kon Tek Suin Syed Uthman, F.J., in delivering

the judgment of the Court, took the opportunity te say
something about valuation of land in this country in
these words:-

" eeee...Considering the numver of land cases

passing througl the courts ncwadays, the

courts are entitled to take cognisance of

land values in a given area in tnis country.

One does not have to be a valuer to know

that in Kuching and surrounding areas, land

has shot up in value by reason of the

tremendous expansion of the toVN. v e neae. "
That was precisely what the learned Judge did in the
instant case. It would of course be of assistance il he
Were to cite a {ew csses to show that the land in a
perticular area hed shot up bLecduse of development.

Building Up Case

Un the point that the respondent had built up her
case against appelluonts ir. Casnin said that tihet was to be
expected because sue did not have all the facts before her,
He submitted that sue dbuilt up aer case of treach of trust
and fraud against the trio with @ consistency that was
remarkable, Correspondence betwWween the legal Tirm of
Suppiah & Singh and the CKB as well as correspondence
involving the legal firm of Yeow & Chin which were never
suspected to have existed gradually came to the respondent.
All these correspondence pointed to a grand design of fraud
by the appellants, It was clear that Suppiah and Jagindar
Were acting as solicitors when they Wrote to the CKB
about paying off the respondent's charge with the bank

(22) (1983) 1 il.L.J. 31 & 33.
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for an overdraft by charging her property. The fact

that they asked tle bank for a statement of account

for tne amount due to it and for the title deed

and duplicate charges was clear evidence that they were
acting as her solicitors. They continued to so act until
2.2.75 when they suudenly said they wWere acting for Suppian
who was buying the property from the respondent for whom
they Were previously acting as solicitors. A lawyer should
not use information acquired in the course of representing
a client to the disadvantage of the client. He should not 10
use it except with the coasent of the client after full
disclosure of such information for hisown purpose. Breacn
of ethics and codes of conduct is different from breach of
contract, Unless steps are taken to inqurie into the
professional conduct of such solicitors not only the’ courts
but also the general public would lose confidence in the
integrity of the profession in this country.

Damages

bir. Cashin submitted that the learned Judge was
right in deciding that the sppellants were not entitled 20
to @ deduction of whatever sums that nizht have been paid
in the calculation of damages on the ground that fraud
Wwas perpetuated to obtain the property. He alleged tnat
they first cheated the respondent of the property and then
tailored their evidence to suit the allegations brought
against them. The lesrned Judge decided to believe the
respondent's avidence rathier tiian the appellants' in
weighing her consistency against theilr vacillations. HLe
awarded the damages on the basis of fraud ana stated that the
award would be the highest attainable and would necessarily 30
cover the claim for undue influence, breach of contract,
and trust as well.

lir. Cullen subuitted that fraud must be pleaded
and proved teyond ressonable doubt. He said the facts nust
be presented within the framework of the law and that a nere
flood of evidence without legal issues and principles firmly
planted in the mind would not suffice. The law, he submitted,
does not provide for damages for the six grounds set out
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in the statement of claim of so called fraud, five of In the

. . Federal
whicn were unsupported by evidence. The only remedy if there Court
was any breach should be on the basis of an amount of profit. - ;
de took exception to the fact that iir. Cashin Jdid ncot mention No. 5
. _ ] ) ] . Judgment
in court fraud and damages for dishonesty in his opening (Liability
submission. file submitted if there was any breach it was and damages)
breach of contract in that the land was transferred 16th May

'

prematurely to a third party and aon payment in accordance 1983 (Cont'd)

with the contracts There would be such bresch only if

tne court found there was no variation in the agreement of
sale., If so, the appellants would be liabtle for ;18,000.0C
only with interest on this sum from the date of breach,

The interest was to be treated as conpensation for being
allowed to stay on the land till end of 1975. If the
learned Judge was rigiht tnat the pnrice was $370,000.00

then whaet was due to the respondent was $150,000.00 teking
into consideration the .3220,00C.00 already paid [or the land,

In his written submission in the lower court which he
adopted in this court :r. Cashin pointed out that the (18,000.00

Was tne short payient overlooked in the courss of an
arising out of tnaeir breacn ana frauu and was not the loss

a1n

to Tara. Haa the contract been perforued on or i

ct

a week of 3C.3.74 the recults would be uas follows:-~
’

(I} Tara would nave received from Suppian $c,CC0.00;
(II) The CKB would mave been paic $3103,658.44; 2nd Tara

(a) would not have been harassed by the CKB
to pay up or reduce her overdraft;
(b) would not nave to pay at the rate of $100.CO
per month as interest;
(¢) need not have borrowed from Anandon 340,000.00;
(d) need not have consented to create a further
charge on the property and incurred
expenses therefor;
{(III) The HKBC would have been pazid and Dr. Das would
have been released from his debts and he would
not have been dragged into litigation and sued
and a judgrent obtained against him in the High
Court in Singapore for $149,000.00 and the said judgment
registered in the High Court in Johore Bahru;
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(IV) Tara would have one year from 5.7.75 to seek

assistance elsewhere to redeen her property;

(V) Only when Tara could not definitely repay that
Suppiai could sell the property to a third
party, After paying Suppiah the balance could
have Leen used to buy a property for Tara.

In which case she would not have to do battle
in court for almost 8 years. She would not
have peen evicted against her will and forced
to live in a renteu nouse;

(VI) lMost important Tara and aer family would not
have been subjected to inconvenience, mental
distress, agony and sufflering.

In the light of the above the claim by the appellants
that she suffered no loss at all or that her loss was only
318,0C0.00 is plainly unacceptable,

Mr. Cashin submitted that in assessing the gquantum
of damages Whether in contract or tort the result would not
be very different in this case. The learned Judge
chose to make a2 single award., The appellants said the
respondent ought to be asked to zlect one of the

three types of damages, namely damages for breacn of contract,

damagss for breach of trust and compensatory or aggravated
danmages. According to r, Cashin this would jeopardise the
position of tlie respondent con appeal, It could result

in the case being sent back for assessment of damages.

We can see nothing in either in the Courts of Judicature
Act, 1964 or in.tne iules of the High Court, 1980 to

riake separate verdicts ond judgments invariably necessary
in respect or separate causes of action contained in the
same writ. The matter is discussed and set out in
McCregor on Damages, li4th Edition, page 1031, paragraphs
1533 and 1534. The position seems %o be that "either a
court should always make separate avards but a single award
will not be upset in the absence of prejudice, or a court
has a discretion to make a single award but should make
separate awards if a single award could lead to prejudice."
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The appellants have nct shown how the single award in this
case would be prejudicial to them. e do not tnink the
learned Judge has exercised his discretion wrongly in

making a single award in the circumstances.

Conclusion

In the case of undue influence and breach of trust
the usual relief would be an order for specific restitution
of the proeprty; but where this is not possible then an
order for account of the proceeds from the disposition
of the property may be made. As the property nad been
subdivided into lots and sold to members of the general
public who are innocent third party purchasers aeitner
specific restitution nor account would be possible in

the circumstances.

ith regard to camarges Salmond on Torts, 17th Edition
at page 531 notes:-

"The genersl rule today is that dasmages are
compensatory whether in contract or tort, Thne
function of darages is therefore to put tne
person whose right nas been invaded in the sane
position as if it h&s been respected.”

Our law i1s substantially the same as the Englisn law.

In assessing damages the learned Judage has clearly

keépt in mina the purpose and aim of the compensation, whether
for breach of contract or frzud, the general rule of putting

"the person Wnose right has been invaded in tlhie same position

as if it had been respected."” He has considerzble
e:lperience in matters relating to land valustion having
been assigned to deal with such cases. As he nad the
advantage of seeing and hearing the witnesses, psrticularly
as to the location of tlie land, its development potential
and other related matters he would be in a better position,
in view of the conflicting opinions of the experts, to
assess the market value of the property. The value so
assessed and awarded would become and form part of the
general damares.
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Having decided upon the quantuw of damages the learned
Judge had to consider whether the sum of $92,000.00 paid
to CKB and the sum of $121,819.00 paid to HKBC sinould be
deducted from the yuantum of damages. In his view the two
sums Were paid in pursuance and furtherance of fraud and
therefore unenforceable and irrecoverable under section 24
of the Contracts ict, 1950 which reads:-

"The consideration or object of an agreement is lawful,
unless -

(a) it is forbidden ty law; or

(b} it is such & nature that, if permitted,
it would defeat the provisions of any law; or

(¢} it is fraudulent; or

{d) it involves or implies injury to the person or
property of anotlier; or

(e) the Court regards it as imunoral or opposed
to public policy.

In each of these cases, the consideration or otject

of an agreement is said to be unlawful. ZEvery

agreement of which the object or consideration is

unlawful is void.™

Section 24 merely codifies and enacts the commcn law
so that both the Act and the common law are in effect saying
the sarie thing. The two sums, &s found by the learned
Judge, were not made in pursuance of the contract, They
were paid outside tne contemplated period for the benefit
of and to suit the convenience of the appellants. Tara
could not be expected or obliged to pay as if the contract
had been performed. The ability or inability to repay
is therefore irrelevant., It is therefore nor surprising
that the learned Judge refused to deduct the two
sums. Dealing with the provisions of section 24 the Privy
Council in Palaniappa Chettiar v. Arunasalam Chettiar(23)

held that the original transfer of land from the father
to the son was for a fraudulent purpose aand the court
would not lend its aid to secure a reconveyance to the father,

Tne learned Judge had gone into the case vary
thoroughly and carefully. On the evidence the learned Judge

(23) (1962) M.L.J. 1.43.
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found all appellants liable for fraud. He found Jagindar In the
and Suppiah liable for breach of contract, undue influence and Federal
. . Court
breach of trust. As stated earlier the property had e
been subdivided and sold to the general public so tlet No. 51
specific restitution was not desirable or possible., An %qug?;Ft
R . lability
om t f
order for account of the proceeds from the sale of the and damages)
: e . - s
property is not desirable in the circumstances as it will 16th May
take time and cause great inconvernience. In the exercise 1983 (Cont'd)

of his discretion the learned Judge decided to do the best
he could in assessing camages. In awarding such damages
the court is not obliged to go into any meticulous
arithmetical calculations of general dameges.

The proper mode of giving relief posed some difficulties
for the learned Juuge. ne deciaed to award damages for fraud
which would also cover other heads of damages. It was
suggested that the proper order was one calling for an
inquiry as to damages. The measure of damages may not
be the same in an action for fraud as in an action for breach
of contract or undue influence or breach of trust. I[loney
compensation may not alWways be an adequate substitute
for the deprivation of one's property. Ve think only in
exceptional cases should an appellate court not imving th
advantage of seeing the witnesses in the box differ from
the finding of fact of the trial Judge wiho tried the case.

As Jessel, M.R. reriarked in Redgrave v. Hurd(zh) ‘o

M eerteeeee..The rule of tie court of appeal is

that rrhen tiere 1s direct conflicting oral testimony,

and the Judse who had seen the witnesses believes

one party and disbelieves the other, this court,

not having seen the witnesses, cannot disturt that

decision any-more than it could disturb the verdict

of & jury under sinilar circumstanceS........ceee...”

It is really a ulsgrace that solicitors am advocates
should descend to such level tc deprive a client of her
property and forcing ner to fight a rearguard action for
aluost eight years berore right could be done during whicn tine
gpart from financial difficulty sihe not only lost her
property but also her nusband. So thst during this period
she must have sufferec considerabvle agony of mind.

(24) (1881) 20 Ch.D. 1; S1 L.J. Ch. 113,
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For reasons given we would dismiss tne appeal with

costs. Deposit to the respondent on account of taxed costs,

_ (8gd.) Lee Hun Hoe
Kuala Lumpur, l&th wmay, 1983, Chief Justice,
Borneo.

Notes:

idearing in Kuala Lumpur on 10th, 1llth, l12th, 13th,
14th, 15tha, 18th, 19tn and 20th January, 1983.

Counsel:

{Mir. Terrence Cullen, Q.C. {(assisted by Mr. Ronala .

T.5. Khoo and ilr. Chin Yew iieng) for appellants.
Solicitors: Shearn Deglamore & Co.

Mr. H.E. Cashin (assisted by lir. Subra MNaiker) for respondent.
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ORDER

IN THE FPEDLRAL COURT OF MALAYSIA [HOLDEN AT KUALA LUMPUR

(Appellate Jurisdiction})

FLDERAL COURT CIVIL APPEALS N0US.215 & 216 and 291 & 292 OF 1982

BETWEEN
1. DATUK JAGINDAR 51N¢H
2. DATUK P, SUPPIAH
3, ARUL CHANDRAN . APPELLANTS
AND
TARA RAJARATNAM (m.w.) ves RE SPONDENT

{(In the Matter of Civil Suilt No. 284 of 1979
in the High Court in Malaya at Johore Bahru 10

Between
TARA RAJARATNAM (m.w.) e PLAINTIFF
And

1. DATUK JAGINDAR SINGH
2. DATUK P, SURPIAH
3. ARUL CILATDIRAN eew DEFENDANTS)

COUAN : LEE HUYW [OE, CHIEF JUSTICE, BCRNEO,
SALLEH ABAS, CHIEF JUSTICE, MALAYA,
E.ADDOCLCADER, JULGL, TEDERAL COURT, MALAYSIA,

IN OPEN COURT

TIIIS 16th DAY OF MAY 1983 20

O RDER

THESE APPEALS of the Appellants coming on for hearing on the

10th, 11lth, 12th, 13th, lsth, 153th, 10th, 19th and 20th
January, 1983 in the presence of lr, Terrence Cullen Q.C.
(Encik Chin Yew seng and Encik lonald T.S. fhoo with him)
of Counsel for the Appellants and in the presence of Mr,
Hloward E.Cashinu(Encik Subra Naicker with him) of Counsel

for the Respondent UPOM READING the Record of Appeal filed

herein AND UPQN TEARING Counsel as aforesald and upon

30

reserving judgment thereon, and the same coming up for
delivery of judgment this day in the presence of Encik
Ronald T.S5. Khoo and Encik Chin Yew Heng, of Counsel for

the Appellants and in the presence of Encik Subra Naicker,

71k,



of Counsel for the Respondent, IT IS5 ORDERED that the

sald Appeals be and isg hereby dismissed with costs AND

IT IS ALSO ORDERED that the sum of $500.00 (Ringgit Piva

hundred only) deposited in Court as security for costs of
each of these Appeals be paid out to the lespondent on
account of taxed coats,

GIVEN under my hand and the Seal of the Court this lL6th

day of May, 1983,

LA Ve

SENIOR ASSISTANT REGISTRAR
FEDERAL COURT MALAYSIA
YUniLA LUMPUR.
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In the
Federal
Court

No. 52

Order
(Liability
and damages)
16th May
1983 (Cont'd)

IN THL FEDERAL COURT OF MALAYSIA HOLDEN
AT KUALA LUMPUR

(Appellate Juriasdiction)

FEDERAL COURT CIVIL APPEALS NOS.215 &
216 and 291 & 292 OrF 1982

BETWEEN

1, DATUK JAGINDAR SINGH

2, DATUK P, SUPPIAH

3. ARUL CHANDRAN .« APPELLANTS

AND

TARA RAJARATNAM (m.w,.) .+ RESPONDENT

(I the Matter of Civil Suit No. 284

of 1979 in the High Court in Malaya

at Johore Bahru
between

TARA PAJTARATMAM (m.w.) .. PIAINTIFF
And

. DAL UK JAGINDAR SINGIH

, DVIUK e, SUPEIAH

1
2
3, AL CHOANDRAL .+ DEFENDAN.S)

-iov SR EE T RN RN ANNA RN bW kAR Rk e e W

LA AR RLUEVIE R RN AP I RIS R A S R ML R A2 SR R R & 488

. 4 .
~r !
riled this /  day of June, 1983,

SUBRA NAICKER & CO.,
Advocates & Soalicitors,
45, Jalan Ibrahim
{Tingkat 1),

Johore Bahru,
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No. 53

ORDER GRANTING FINAL LEAVE

TO APPEAL
IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA LUMPUR In the
(Appellate Jurisdiction) Federal
FEDERAL COURT CIVIL APPEALS NOS. 215 AND 216 & QSEEE__
291 AND 292 OF 1982 No. 53
Order
Between granting
1 5 ind L{nah Final Leave
. Datuk Jagindar Sing
2, Datuk P, Suppiah to Appeal
3. Arul chandran oo Appellants 15th August
1983
And
Tara Rajaratnam (m.w.) oo Respondent

(In the Matter of Civil suit Mo, 284 of 1979
in the High Ccurt in Malaya at Johore Bahru

Between
Tara Rajaratnam (m.w,) oo Plaintiff
And
l, Datuk Jagindar singh
2, Datuk P, Suppiah
3. Arul chandran cee Defendants)

CORAM:

ABDUL HAMID OMAR, F.J,
MOHAMED AZMI, F.J.
EUSOPFE ABDOOLCADER, F.J.

IN OPEN COURT

THIS 15TH DAY OF AUGUST 1983

Q R D E R

UPON MOTION preferred unto Court this day in the
presence of Mr. C, Abraham of Counsel for the First, Second
and Third Appellants and also mentioning on behalf of Mr,
subra Naicker of Counsel for the Respondent:

AND UPON READING the Notice of tlotion of the First

and Second Appellants dated the 25th day of July 1283 and
the Affidavit of the Ssecond Defendant affirmed on the 25th
day of July 1983 and filed on the 25th day of July 15683 and

the Notice of Motlon of the Third Appellant dated the 25th

ch/-
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In the
Federal
Court

No. 53

Order
granting
Final Leave
to Appeal
15th August
1983 (Cont'd)

day of July 19583;

AND UPON HEARING Counsel as aforesaid;

IT IS ORDERED that final leave be and is hereby

granted to the abovenamed Appellants to appeal to His
Majesty the Yang di-~Pertuan Agong againsgt. the decision of
this Honourable Court given on the 16th day of May 1983
dismissiﬁg the Appellants' Appeals herein,

AND IT IS LASTLY ORDERED that the costs of these

Motions be costs in the cause,
GIVEN under my hand and the seal of the Court

this 15th day of August 1983.

P S Ta
SENIOR ASSISTANT REGISTRAR,
L .S FEDERAL COURT,
MALAYSIA.

This Order is filed by Messrs Allen & Gledhill,
Solicitors for the First and Second Appellants whose address
for service is at No. 4, lorong Medan Tuanku Satu, Kuala
Lumpur and by Messrs Shearn Delamore & Co., Solicitors for
the Third Appellant whose address for service is at No. 2,
Benteng, Kuala Lumpur 01-195.
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