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IN THE PRIVY COUNCIL

ON APPEAL

FROM THE COURT OF APPEAL OF THE REPUBLIC OF
SINGAPORE

BETWEZEN:

MOH SENG REALTY (PRIVATE) LIMITED Appellant
(CHIN CHENG REALTY (PRIVATE) LIMITED) {Respondent)
- and -
HIRENDRA LAL BANNERJEE Respondent
10 (Appellant)

RECORD OF PROCEEDINGS

No. 1 In the
High Court
Writ of Summons - 27th July
1977 No. 1
Writ of
Summons
WRIT OF SUMMONS 27th July

1977
IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

SUIT NO. 2187 of 1977

BETWEEN
HIRENDRA LAIL. BANNERJI Plaintiff
20 AND
CHIN CHENG REALTY (PTE.) LIMITED
4013 Defendant (s)

THE HONOURABLE MR. JUSTICE WEE CHONG JIN,
CHIEF JUSTICE OF SINGAPORE, IN THE NAME AND ON
BEHALF OF THE PRESIDENT OF THE REPUBLIC OF
SINGAPORE.

TO: CHIN CHENG REALTY (PTE.) LIMITED a company
incorporated according to the laws of the
Republic of Singapore and having its
30 registered office at Room 1705, 17th floor,
Orchard Towers, Orchard Road, Singapore, 9.



In the
High Court

No. 1
Writ of
Summons
27th July
1977
(cont'd)

We command you that within eight days after
the service of this Writ on you, inclusive of the
day of such service, you do cause an appearance to
be entered for you in a cause at the suit of
HIRENDRA LAL BANNERJI of No: 322-F, Changi Road,
Singapore and take notice, that in default of your
so doing the plaintiff may proceed therein to
judgment and execution.

WITNESS Mr. Alfonso Ang Registrar of the
Supreme Court in Singapore the 27th day of July 10
1977.
Sgd. L:A.J. Smith Sgd.

Solicitor for the Plaintiff Registrar

Supreme Court,

Singapore

N.B. - This writ may not be served more than twelve

calendar months after the above date unless renewed
by order of court.

The defendant (or defendants) may appear
hereto by entering an appearance (or appearances) 20
either personally or by a solicitor at the Registry
of the Supreme Court.

A defendant appearing personally may, if he
desires, enter his appearance by post, and the
appropriate forms may be obtained by sending a Postal
Order for $5.00 with an addressed envelope to the
Registrar of the Supreme Court, Singapore, 8.

STATEMENT OF CLAIM

1. By a Lease dated 23rd July, 1957, made

between the parties the defendant demised to the 30
Plaintiff all that the premises known as No: 322-F,

Changi Road, situate in Singapore in a block of

shop houses standing at the junction of Changi Road

and Telok Kurau Road together with the land and a

room at the back thereto belonging, hereinafter

called the said premises, to the Plaintiff for a

term of 10 years from lst August 1957 at a rent of

$110/- per month subject to increase or decrease

in proportion with the assessment on the said

premises. 40

2. By Clause 3(c) of the said lease the
Defendant covenanted on the written request of the
tenant made 3 calendar months before the expiration
of the term thereby created at the expense of the
tenant to grant to him a lease of the demised
premises for a further term of ten years from the



10

20

30

40

expiration of the said term at the same rent In the
and containing the like covenants and provisos High Court
as are therein before contained including the

No. 1
present covenant for renewal. Writ of
3. By letter dated 3rd January 1967 the gg?ﬁogsl
Plaintiff requested the Defendant to grant to 1977 uly
the Plaintiff a further term of 10 years from (cont'd)

the expiration of the first term, namely on 31lst
July 1967, on the said terms.

4, The Plaintiff has since the expiration of
the said term remained in possession of the said
premises, paying the rent reserved under the said
lease and still remains in possession thereof

but the Defendant has failed to grant to the
Plaintiff the said further lease pleaded in
paragraph 3 above.

5. By letter to the Defendant dated 22nd April,
1977 the Plaintiff requested the Defendant to
grant to the Plaintiff a further term of 10 years
from the expiration of the term namely from 3lst
July 1977 pleaded in paragraph 3 above in
accordance with the clause pleaded in paragraph 2
above as repeated in the lease that the Defendant
was required to grant by the request pleaded in
paragraph 3.

6. Notwithstanding the said request the
Defendant has failed to grant the said further
term referred to in paragraph 5 as requested or
at all.

7. The Plaintiff was always ready and willing
and hereby offers to perform the said agreements
on his part.

And the Plaintiff claims to have the said
agreements specifically performed by the
Defendant and to have leases granted to him
accordingly from lst August 1967 and lst August
1977.

Costs.
Sgd. L.A.J. Smith
Solicitor for the Plaintiff.

This writ is issued by L.A.J. SMITH, of No.
18-H, Battery Road, Singapore 1, Solicitor for the
said plaintiff whose address is 322-F, Changi
Road, Singapore.



In the
High Court

No. 1
wWrit of
Summons
27th July
1977
(cont'd)

NOTICE OF SERVICE ON MANAGER OF PARTNERSHIP

Take notice that the writ-ef summons is
served on you as the Qg;scﬁ’haVLng the control
or management qﬁﬂthé'partnershlp business of the
above-namsdfdéfendant firm of (and also as
partnér in the said firm).

Solicitor for the Plaintiff(s)

This Writ was served by All Rami B. Hasnan
on the deft. by leaving a copy of the same at
their registered office 10
by-way-of-persenat-service-{or-as-may-be) on-the
defendant-{who-is-known-to-mey{or-who-was-pointed
evnt-to-me-by- tor-who-admitted-to-me-that-he
was

at Rm. 1705, 17th floor, Orchard Towers, Orchard
Road, Singapore on Thursday the 28th day of July
1977 @ 12.00 p.m.

Indorsed the 28th day of July 1977.

Sgd.

Process Server 20
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No. 2 In the
High Court

No. 2
Further
Amended
Defence
28th March

Further Amended Defence - 28th
March, 1980

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

Suit No. 2187 of 1977 1980
Amended in red pursuant
to Order 20 Rule 3 of the

Rules of Supreme Court. HIRENDRA LAL BANNERJI
Dated this 18th day of Plaintiff
August 1977.

Between

And
Sd. Alfonso Ang
Asst. REGISTRAR CHING CHENG REALTY
(PRIVATE) LIMITED
Defendants
FURTHER AMENDED
DEFENCE
1. The Defendants admit paragraphs 1 and 2 of
the Statement of Claim.
2. No almission is made as to the contents of
paragraph 3 thereof.
3. Save that the Plaintiff is in possession and

still remains in possession of the said premises,
paragraph 4 of the Statement of Claim is denied.

4. By letter dated the 15th day of March, 1974,
the Defendants informed the Plaintiff that rent
would be increased from $110.00 per month to
$240.00 per month, with effect from 1l1lth day of
March, 1974 in accordance with Clause 1 of the
said Lease. The Defendants will refer to the

said Lease at the trial of its full terms and
effects.

5 Despite repeated requests the Plaintiff has
not duly paid and/or tendered the proper rental
payments in accordance with the said Lease since
March, 1974. 1In consequence thereof the Plaintiff
was in breach of the said Lease and therefore not
entitled to renewal of the same.

6. The Defendants through their Solicitors by
letter dated the 3rd day of Aprit,August 1977 gave
the Plaintiff Notice to quit and vacate the premises
by the 31st day of August, 1977.



In the
High Court

No. 2
Further
Amended
Defence
28th March
1980
(cont'd)

7. Paragraphs 5 and 6 of-the Statement of Claim
are admitted but theDefendants state that at the
material time of his request the Plaintiff was not
entitled to renewal of the said Lease in view of
his breach thereof as pleaded under paragraph 5
hereof.

8. The Defendants further plead that if the
Plaintiff is entitled to a renewal of the Lease on
the 1lst August, 1977, which is denied, he is
entitled to such renewal without the proviso for
any further renewal inasmuch as the true and correct
interpretation of Clause 3 (c) of the said Lease is
that the Defendants are only bound to include a
renewal clause in the renewal after the expiry of
the first ten years of the Lease and not in any
renewal after the second ten years. The
Defendants contend that the effect of the said
Clause 3(c) is not that of a perpetually renewable
lease and that it was never their intention to
grant the Plaintiff a perpetually renewable lease.

9. The Defendants deny paragraph 7 of the
Statement of Claim and maintain that the Plaintiff
was in breach of the said Lease for the reasons
stated hereinbefore under paragraph 5.

10
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In the
_High Court

No. 2
Further
Amended
Defence
28th March
1980
(cont'd)

14. Save as hereinbefore expressly admitted,
the Defendants deny each and every allegation
contained in the Statement of Claim as if the
same were set forth herein and specifically

10 traversed.

Dated and Delivered this 1llth day of
August, 1977.

Sd. Messrs. Allen Yau
SOLICITORS for the Defendants

Re-dated and re-delivered this 18th day of
August, 1977.

Sd. Messrs. Allen Yau
SOLICITORS for the Defendants

Re-dated and re-delivered this 20th day of
20 February 1979.

Ssd. M/s David See & Co.
SOLICITORS for the Defendants

Further amended as underlined in Green
pursuant to an Order of Court dated the 12th
day of February, 1979.

Dated the 20th day of February, 1979.

Sd.
ASST. REGISTRAR.
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No. 3

Further and Better Particulars
of the Defence -25th August 1977

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

SUIT NO, 2187 OF 1977

BETWEEN
HIRENDRA LAL BANNERJI PLAINTIFF
AND

CHIN CHENG REALTY (PRIVATE)
LIMITED DEFENDANTS

FURTHER AND BETTER PARTICULARS
OF THE DEFENCE OF THE DEFENDANTS

Served pursuant to request of the Plaintiff

made by letter dated the 16th day of August 1977.

UNDER PARAGRAPH 5:

Of the allegation that "despite repeated

requests the Plaintiff has not duly paid and/or
tendered the proper rental payments in accordance
with the said Lease since March 1974", kindly
state:~

l.

2.

3.

(1)

(2)

(3)

The date or dates on which the said requests
were made;

Whether the said requests were in writing
or verbal;

If in writing identify the letters concerned
or other documents.

The sald requests were made in writing viz.

Letter dated the 15th day of March 1974 from
Ching Cheng Realty (Pte) Ltd. to Dr. H.L.
Bannerji.

Letter dated the 1lst day of July 1977 from
Chin Cheng Realty (Pte) Ltd.'s Solicitors to
Dr. H.L. Bannerji.

Letter dated the 7th day of July 1977 from
Chin Cheng Realty (Pte) Ltd.'s Solicitors to
Dr. H.L. Bannerji.

10
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(4) Letter dated the 22nd day of July 1977 from In the
Chin Cheng Realty (Pte) Ltd.'s Solicitors High Court

to Dr. H.L. Bannerji. No. 3
Further and
Dated this 25th day of August, 1977. Better
Particulars
Sgd. Allen Yau of the
Defence
Solicitors for the Defendants. 25th August
To the abovenamed Plaintiff and his 1977-
(cont'd)

Solicitor L.A.J. Smith, Esq., Singapore
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No. 4

Amended Reply to Further Amended
Defence - 21lst April, 1980

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

Suit No. 2187 of 1977

Amended as underlined BETWETEN

in Red pursuant to an

Order of Court dated HIRENDRA LAIL BANNERJI

the 1l4th day of March, Plaintiff

1980. AND 10

Dated this 21st day of

i 1984. CHIN CHENG REALTY (PTE)
S‘g? . LIMITED
ASST. REGISTRAR. Defendants

AMENDED REPLY TO
FURTHER AMENDED DEFENCE

The Plaintiff join issue with the Defendants
in their Defence and in further answer thereto will
say:-

1. By letter dated the 15th day of March, 1974 20
the Defendants notified the Plaintiff that the

annual value of the premises had been raised from
$1,320.00 per annum to $2,880.00 per annum and by

virtue of the proviso to Clause 1 of the Lease dated

the 23rd day of July, 1957 that the said rent should

be increased from $110.00 per month to $240.00 per

month. The said proviso provided "that if the

assessment on the said premises shall at any time

within the said period be increased or decreased then

and in such event the said rent shall also be 30
proportionately increased or decreased accordingly.

2. By letter dated 23rd March, 1974 the Plaintiff
notified the Defendants that on a proper construction
of the aforesaid formula the rent was increased in
proportion to the increase in assessment and that the
said increase should be the sum of $46.80 per month
which said sum represented the proportionate increase
of rent due to the increase of assessment and
forwarded a cheque for the proportionate increase

for the period 1lth March, 1974 to the 3lst March, 40
1974 namely the sum of $31.70. The rent of $110.00
being the rent due from the lst March having been
paid.

3. Further by the terms of the said letter the

Plaintiff requested confirmation that the new monthly
rental thereafter would be $156.80.

10.
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4, By letter dated 4th April, 1974 the
Solicitors acting for the Defendants, namely
Messrs. Chan, Goh & David See stated they were
looking into the question of increase of rental
and were holding the cheque for $31.70 tendered.

5. Subsequently rent of $156.80 was tendered
monthly by cheques but the said cheques were not
cashed and the Defendants did not claim that the
payment of $156.80 was not the correct rent nor
did they again demand a rent of $240.00 per month
until the 1lst day of July, 1977.

6. By letter dated 9th April, 1976 the
Defendants through their Solicitors Allen Yau
returned the cheques which had been tendered by
the Plaintiff in respect of 322-G Changi Road,
premises let to Dr. Bannerji's wife Madam Ho
Ging Ling and 322-F Changi Road which said
rentals were combined in a monthly cheque.

7. By letter dated 14th April, 1976 the
Plaintiff issued a fresh cheque in respect of
322-F Changi Road for the sum of $3,951.70 being
rent from April 1974 to April 1976 together with
additional rent from the 1lth March, 1974 to the
31st March, 1974.

8. The Defendants accepted the said cheques but
on the 21st May, 1976 retpurned the cheque for
$3,951.70 and the further cheque for $156.80 being

In the
High Court

No. 4

Amended Reply
to Further
Amended
Defence

21st April
1980

(cont'd)

rent tendered in respect of 322-F Changi Road without

demanding or claiming any further sum was due.

9. By letter dated 22nd May, 1976 the Plaintiff
requested an explanation for the return of the
cheques and in particular if the Defendants wanted
payment in cash or Cashier's Order.

10. The Defendants did not reply to the said

letter and the Plaintiff continued to tender the rent

at $156.80 per month.

11. On the lst day of July, 1977 the Defendants
demanded a sum of $9,360.00 by way of rent alleging
that the said sum was due as arrears of rental from
the month of March 1974 up to June 1977 at $240.00
per month.

12, on the 4th day of July, 1977 the Plaintiff
replied to the said letter stating that the rent
payable upon a correct interpretation of the Lease
was $156.80 per month and not $240.00 and that a
cheque for the said amount had been forwarded
monthly from the month of March 1974 up to June
1977 but the said cheques had not been cashz2d by
the Defendants.

11.
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(cont'd)

13, By a further letter dated 7th July, 1977 the
Defendants claimed that the sum of $240.00 a month
should be paid to them from the 1lth March, 1974
and in consequence demanded the sum of $9,360.00
alleging the said sum was due as arrears of rental
from March 1974 to June 1977 and demanding a
further cheque for the sum of $240.00 for payment
of the rent for July.

14. By the same letter dated 7th July, 1977 the
Defendants returned the Plaintiff's cheques each
for $156.80 for the rent from the 2nd June 1976 to
the 2nd July, 1977.

15. On the 13th day of July, 1977 the Plaintiff
by letter of that date forwarded by cheque to the
Defendants the sum of $9,360.00 and $240.00 as
requested but under protest and subject to the
Plaintiff's right to recover the same.

16. By letter dated 22nd July, 1977 the said
cheques were returned by the Defendants stating
that the Defendants were not prepared to accept the
said payment with any pre-conditions and that
unless the said payments were made without pre-
conditions the Defendants would be compelled to
terminate the tenancy. ;

17. By letter dated 3rd Augqust, 1977 the
Defendants purported to determine the tenancy as
at the 31st August, 1977.

18. By letter dated 5th August, 1977 the
Defendants refused to accept the rent for the month
of August, 1977 tendered by the Plaintiff under
protest and subject to recovery.

19. In the premises the Plaintiff has always been
ready and willing to pay the correct rent and the
Plaintiff will contend that the correct rent was
$156.80 per month and not $240.00 per month as
demanded by the Defendants but if on a proper
construction of the Lease the correct rent should
be held to be as claimed by the Defendants the
Plaintiff is ready and willing to pavy the rent as
claimed and if which is denied the Pratntiff--
Defendants #8 are entitled to forfeit the Lease the
Plaintiff claims relief from the said forfeiture.

20. The Plaintiff denies that the or any right
of action accrued as from the 1lst August, 1967 as
alleged in paragraph 10 of the Further Amended
Defence. The right of action if any would and
could only have accrued if the Defendants denied
the rights of the Plaintiff to a Lease in breach
of contract or covenant on the exercise of the
option or otherwise which the Defendants did not.

12,
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20. The Plaintiff denies that the or any right

of action accrued as from the lst August, 1967 as
alleged in paragraph 10 of the Further Amended
Defence. The right of action if any would and
could only have accrued if the Defendants denied
the rights of the Plaintiff to a Lease in breach of
contract or covenant on the exercise of the option
or otherwise which the Defendants did not.

2). Further the Plaintiff remained in possession
of the premises after the expiration of the first
term of the Lease on the 31lst July, 1967 and after
the 1lst August, 1973 upon the same terms and
conditions as in the said Lease paying the
stipulated rent and the landlord accepted payment
of rent as such up to the llth March, 1974 when the
Defendants demanded an increase of rent under the
terms of the Lease the quantum of which the
Defendants disputed.

v Further the Defendants by their acts and
conduct have affirmed the existence of the Lease
which has been duly performed by the landlord and
the tenant and if otherwise the statute of
limitations applies which is denied the Plaintiff
will contend that the Defendants are now estopped
from relying on the said defence if it exists which
is denied and by their acts and conduct elected to
grant a Lease to the Plaintiff for a second term.

23. Particulars of the acts and conduct relied
upon are as follows:-

(i) By purporting to increase the rent payable
by the Plaintiff to the Defendants under the
terms of the Lease with effect from the 1llth
March, 1974.

(ii) By purporting to re-enter under the terms of
the Lease for failing to pay the rent as
stipulated by the Defendants by Notice
dated the 3rd day of August, 1977 demanding
delivery up of possession on the 31lst August
1977.

(1ii) By commenciﬁg proceedings in District Court

In the
High Court

No. 4

Amended Reply
to Further
Amended
Defence

21st April
1980

(cont'd)

Summons No. 4724 of 1977 against the Defendants

on the 12th November, 1977, claiming
forfeiture of the Lease, arrears of rent at
$240/- a month from the llth March, 1974
payable under the Lease and mesne profits for
holding over under the Lease from the lst day
of September, 1977 until delivery up of
possession of the said premises.

(iv) Averring in D.C. Summons No. 4724 of 1977

13.
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that the Plaintiff was entitled to a renewal
of the Lease for a further ten years from

its expiration, namely, the 3lst day of July,
1967 at the same rent and containing the like
covenants and provisos and that while a

fresh Lease had not been executed the
Plaintiff had remained in possession paying
the same rent and upon the same terms and
conditions of the said Lease.

24, Further the Defendants are not precluded from
granting a Lease by virtue of the provisions of
Section 2(1), Section 9(3) and Section 9(9) of the
Planning Act Cap. 279.

25. The Lease of the premises when originally
granted having been capable of and having been
registered under the Registration of Deeds Act
was not a Lease which "becomes" capable of being
registered as a result of the disposal within the
meaning of the Act the Lease having been
registered.

26. If contrary to the contention of the
Plaintiff written permission for sub-division of
the premises was a pre-requisite to the grant of a
new Lease pursuant to the exercise of the option
the Planning Act by its terms did not forbid the
grant of such a Lease but only the grant of such a
Lease without such written permission for sub-
division which said written permission and sub-
division the landlord could and should have applied
for but did not and which the Plaintiff will
contend could and would have been granted if applied
for.

215 The Plaintiff denies that in executing the
Lease neither party contemplated that sub-division
was not necessary. At the date of the execution
of the Lease on the 23rd July, 1957 the premises
so demised required to be sub-divided unless the
Registrar of Deeds exercised his discretion under .
Rule 13 of the Registration of Deeds Rules
dispensing with sub-division. The Registrar so
exercised his discretion and registered the Lease
against Lot 340.23 pt. on the lst August, 1957
and the said Lease was by its terms renewable
every ten years at the option of the lessee. 1In
the premises the intention of the parties was to
obtain sub-division if necessary.

28. Further the Defendants having agreed to
grant a Lease which was renewable every ten years
at the lessee's option are now estopped from
denying the rights of a tenant in possession
paying rent and observing the terms and conditions

14.
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of the Lease from claiming that the Plaintiff is
not entitled to remain in possession for the full
term and any renewals thereof as agreed and could
and should if sub-division for the particular term
is required and cannot be obtained grant such
Lease or Leases as can be obtained without prior
sub-division and all necessary renewals thereof.

Dated -and -delivered -this -25th--day -of--August- 1977

Redated and redelivered this 21st day of April 1980

Sgd. L.A.J. Smith
Solicitor for the Plaintiff
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Order of the Court
1l4th October
1977

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

SUIT NO. 2187 of 1977

BETWEEHN

HIRENDRA LAL BANNERJI PLAINTIFF
AND
CHIN CHENG REALTY (PTE.) LTD DEFENDANTS 10

BEFORE THE HONOURABLE THE CHIEF JUSTICE

IN CHAMBERS

UPON the application of the abovenamed
Plaintiff made by way of Summons-for-Directions
Entered No: 3635 of 1977 coming on for hearing
this day And Upon Hearing the Solicitor for the
Plaintiff IT IS ORDERED that the Plaintiff do
within 30 days from the date hereof serve on the
Defendants a list of documents and file an
affidavit verifying such list AND IT IS FURTHER 20

ORDERED that the Defendants do within 30 days from

the date hereof serve on the Plaintiff a list of
documents and file an affidavit verifying such

list AND IT IS FURTHER ORDERED that there be

inspection of documents within 21 days of the

service of the lists/filing of the affidavits

AND IT IS FURTHER ORDERED that the trial of this

action be fixed for 1 day and be set down for

trial within 30 days from the date hereof AND

IT IS LASTLY ORDERED that the costs of this 30
application be costs in the cause.

Dated this 1l4th day of October, 1977.

~Sgd.
ASST. REGISTRAR

16.
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No. 6 In the

Subordinate
Summons endorsed with Statement Courts
of Claim - 29th September 1977 No. 6
Summons
DISTRICT AND MAGISTRATES COURTS iri‘iirsed
SINGAPORE Statement
of Claim
SUMMONS 29th
September
D.C. SUMMONS NO. 4724 of 1977 1977

Between

CHIN CHENG REALTY (PRIVATE)

LIMITED Plaintiff
And
HIRENDRA LAIL BANNERJI Defendant
To: Hirendra Lal Banneriji,
322-F, Changi Road,
Singapore.

You are hereby summoned to appear either in
person or by your advocate before the 6th Court of
the Subordinate Courts, Havelock Road, Singapore 1
on Saturday the 12th day of November 1977 at 9.30 a.m.,
to answer a claim against you by the abovenamed
plaintiff Chin Cheng Realty (Private) Limited, a
Company incorporated in the Republic of Singapore
and having its registered office at Room 1705,
17th Floor, Orchard Towers, Orchard Road,
Singapore.

Take Notice that within 7 days of the service
of this summons on you, inclusive of the day of
such service, you may enter an appearance to this
summons for which the notice of appearance
appended hereto may be used:

And take notice that in default of attending
the Court on the day and time appointed, judgment
may be given against you.

Dated the 29th day of September, 1977.
L.S.
Sgd. Lee Cheong Hoh
Registrar

N.B. (a) This summons may not be served more than
12 calendar months after the above date unless
renewed by order of the court.

(b) The return day of the Summons is extended
to:-

17.
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(cont'd)

STATEMENT OF CLAIM

1. The Plaintiffs are the owners and entitled
to recover possession of the premises known as

No. 322-F, Changi Road, situate in Singapore in a
block of shop houses standing at the junction of
Changi Road and Telok Kurau Road together with

the yard and room at the back thereto, hereinafter
referred to as the said premises.

2. By a Lease dated the 23rd day of July 1957
hereinafter referred to as the said Lease, the 10
Plaintiffs let to the Defendant the said premises

for a term of 10 years from the lst day of August

1957 at a rent of $110.00 per month subject to

a proviso for increase or decrease of such rent.

3. The proviso for increase or decrease of
rent states as follows:-

"Provided however that if the assessment

on the said premises shall at any time

within the said period be increased or

decreased then and in such event the said 20
rent shall also be proportionately

increased or decreased accordingly.".

The rent of $110.00 per month is based on the
annual value of the said premises assessed at
$1,320.00.

4. Further, under the proviso (b) to Clause 3

of the said Lease the Plaintiffs are entitled to

re—-enter in case the rent should be more than

twenty-one days in arrear after demand in

writing has been made. 30

5. Under Clause 3(c) of the said Lease the
Defendant was entitled to a renewal of the Lease
for a further 10 years from its expiration at
the same rent and containing the like covenants
and provisos.

6. Although no fresh Lease was granted to the
Defendant after the expiration ¢f the said Lease

on the 31lst day of July 1967, the Defendant

remained in possession of the said premises

paying the same rent of $110.00 per month and 40
upon the same terms and conditions as the said

Lease.

7. The assessment on the said premises was
increased by the local authorities with effect from
the 1llth day of March 1974. The annual value of
the said premises was assessed at $2,880.00

which is an increase from the previous assessment
of $1,320.00.

18.
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8. By virtue of the proviso referred to in
paragraph 3 hereof the rent payable by the
Defendant to the Plaintiffs with effect from the
the 11lth day of March 1974 is therefore $240.00
per month.

9. By letter dated the 15th day of March 1974,
the Plaintiffs accordingly informed the

Defendant of the said increase in rent and
required payment thereafter of rent in the sum
of $240.00 per month.

10. The Defendant refused or was unwilling to
make payment of such rent notwithstanding the
several demands made by the Plaintiffs and has
to date not made payment of the said rent since
its increase on the 1llth day of March 1974. The
rent is now more than twenty-one days in arrear
after demand in writing was made and served on

the Defendants, who is therefore in breach of the

terms of the said Lease.

11. The Plaintiffs accordingly caused to be

served on the Defendant a Notice duly determining
the said Lease and requiring him to quit and vacate

the said premises by the 31st day of August 1977;
yet the Defendant wrongfully holds possession of
the said premises.

And the Plaintiffs claim:-

(i) Possession of the said premises;

(ii) Arrears of rent payable at $240.00 per
month from the 1llth day of March 1974;

(iii) Mesne profits from the lst day of September

1977 until delivery of possession of the
said premises; and

(iv) Costs.
Dated this 29th day of September 1977.

Sgd. Allen Yau
Solicitors for the Plaintiffs

19.
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No. 7

Defence and Counterclaim - 1lst
December 1977

SUBORDINATE COURTS SINGAPORE

D.C. SUMMONS NO. 4724 OF 1977

BETWEEN
CHIN CHENG REALTY (PRIVATE)
LIMITED Plaintiffs
AND
HIRENDRA LAL BANNERJI Defendant 10

DEFENCE

1. Paragraph 1 of the Statement of Claim is
admitted save that the Defendant denies that the
Plaintiffs are entitled to recover possession of
the premises.

2. Paragraphs 2, 3, 4 and 5 of the Statement of

Claim are admitted save that under Clause 3(c) of

the Lease the Defendant was entitled to have the

Lease renewed for successive periods each for ten

years at the Defendant's option and request and 20
that each successive Lease should contain a

covenant for renewal.

3. The Defendant admits that the Plaintiffs did
not execute a fresh Lease after the expiration of
the Lease on the 31st day of July, 1967, but the
Defendant exercised his option and as alleged
continued to remain in possession paying the said
rent and the Defendant will contend that the
Defendant was entitled to a fresh Lease.

4. Paragraph 6 of the Statement of Claim is 30
admitted but the Defendant will contend that the
Plaintiffs never refused to grant a fresh Lease

and the Defendant was entitled to remain in

possession to all intents and purposes as if a

fresh Lease had been executed.

5. The Defendant admits that the Local
Authorities increased the annual value to
$2,880.00 and by virtue thereof the assessment on
the premises was increased.

6. Paragraph 8 of the Statement of Claim is 40
denied. The proportionate increase of rent

20.
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agreed to between the Plaintiffs and the In the

Defendant on the increase in annual value and Subordinate

the assessment to be made therein was $46.80 Courts

per month and not $130.00 per month and the N 7

rent payable was therefore $156.80 per month and Dgéence and

not $240.00 per month. ;
Counterclaim

7. Paragraph 9 of the Statement of Claim is %§$7December

admitted save that by letter dated the 23rd (cont'd)

March, 1974, the Defendant notified the
Plaintiffs that the proper increase of rent was
$46.80 per month and not $130.00 per month and
forwarded a cheque for the sum of $31.70 for the
current month being the additional rent payable
for the month of March, 1974, the sum of $110.00
having been paid on the 1st March, 1974.

8. Further, by the Defendant's letter of the
23rd March, 1974, the Defendant requested
confirmation that the new monthly rental there-
after would be $156.80 per month.

9. By letter dated the 4th April, 1974, the
Solicitors acting for the Plaintiffs, namely,
Chan, Goh & David See, informed the Defendant
that they were looking into the question of the
increase of rent and that they were holding the
cheque for $31.70 tendered for the month of
March, 1974.

10. Subsequently, rent at $156.80 was tendered
monthly by cheques as agreed in writing on the
grant of the original Lease but the said cheques
were not cashed and the Plaintiffs did not until
the 1lst July, 1977, again demand a rent of
$240.00 a month.

11. By letter dated the 9th April, 1976, the
Plaintiffs through their Solicitors, Allen Yau,
returned the cheques tendered by the Defendant in
respect of 322-F and 322-G, Changi Road, which
latter premises were let to the Defendant's wife
by the Plaintiffs, a certain Madam Ho Ging Ling,
and which cheques combined both rents.

12, By letter dated the 1l4th April, 1976, the
Defendant issued a fresh cheque in respect of
322-F, Changi Road, for the sum of $3,951.70
being rent from April 1974 to April 1976 together
with the additional rent from the 1lth March,
1974 to the 31lst March, 1974.

13. The Plaintiffs accepted the said cheques

but on the 21st May, 1976, returned the cheque

for $3,951.70 and a further cheque for $156.80

in respect of 322-F, Changi Road without demanding
or claiming any further sum as being due.

21.
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14. By letter dated the 22nd May, 1976, the
Defendant requested an explanation for the return
of the cheques and asked in particular if the
Plaintiffs wanted payment in cash or Cashier's
Order.

15. The Plaintiffs did not reply to the said
letter and the Defendant continued to tender the
rent at $156.80 per month.

16. Oon the 1lst day of July, 1977, the
Plaintiffs demanded the sum of $9,360.00 by way
of rent alleging that the said sum was due as
arrears of rental from the month of March 1974
up to June 1977 at $240.00 per month.

17. On the 4th day of July, 1977, the Defendant
replied stating that the rent payable upon a
correct interpretation of the Lease was $156.80
per month and not $240.00 per month and the
cheque for the said amount was forwarded monthly
from the month of March 1974 up to June 1977,

but the said cheques had not been cashed by the
Plaintiffs.

18. By a further letter dated the 7th day of
July, 1977, the Plaintiffs claimed that the sum
of $240.00 per month should be paid to them from
the 11th March, 1974 and in consequence,
demanded the sum of $9,360.00 alleging the said
sum was due as arrears of rental from March 1974
to June 1977 and demanded a further cheque for
the sum of  $240.00 for payment of the rent for
July, 1977.

19. By the same letter dated the 7th day of

July, 1977, the Plaintiffs returned the Defendant's
cheques each for $156.80 for the rent from the 2nd
June, 1976 to the 2nd July, 1977.

20. On the 13th July, 1977, the Defendant by
letter of that date forwarded a cheque to the
Plaintiffs in the sum of $9,360.00 and another
cheque for $240.00 as requested but under protest
and subject to the Defendant's right to recover the
same.

21. By letter dated the 22nd July, 1977, the
said cheques were returned by the Plaintiffs
stating that they were not prepared to accept the
cheques with any pre-conditions and that unless
the said payments were made without pre-
conditions the Plaintiffs would be compelled to
determine the tenancy.

22, By letter dated the 3rd August, 1977, the

Plaintiffs purported to determine the tenancy as
at the 3lst August, 1977.

22.
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23. By letter dated the 5th August, 1977, the
Plaintiffs refused to accept the rent for the
month of August 1977 tendered by the Defendant
under protest and subject to recovery.

24, In the premises, the Defendant has always
been ready and willing to pay the correct rent
and the Defendant will contend that the correct
rent was $156.80 per month and not $240.00 per
month as demanded by the Plaintiffs.

25. Further by letter dated the 3rd January,
1967, the Defendant requested the Plaintiffs
to grant the Defendant a further term of ten
years from the expiration of the first term on
the same terms and conditions as set out in
Clause 3 (c) of the original Lease including a
covenant for renewal as agreed thereby. The
Defendant will refer to the said Lease for the
full terms and effect at the trial of the said
action.

26, Subsequent thereto, the Defendant remained
in possession of the premises but the Plaintiffs
failed to grant a Lease as requested though they
did not refuse to do so.

27. By letter to the Plaintiffs dated the 22nd
April, 1977, the Defendant requested the
Plaintiffs to grant the Defendant a further term
of ten years, namely, from the 31lst July, 1977.

28. Notwithstanding the said request the
Plaintiffs have failed to grant the said term as
requested and as alleged in paragraph 11 of the
Statement of Claim purported to determine the
Defendant's holding by a Notice to Quit to vacate
the said premises by the 31lst day of August, 1977.

29. As a result thereof, the Defendant commenced
proceedings in the High Court of the Republic of
Singapore on the 27th July, 1977, for specific
performance of the agreement and for an Order to
have the Leases executed by the Plaintiffs from
the lst August, 1967 and the lst August, 1977.

30. The Plaintiffs entered an appearance to the
said Summons and the Defence thereto and the
Plaintiff in Suit No. 2187 of 1977 filed a Reply
and issued a Summons for Directions.

31. On the hearing of the said Summons for
Directions, it was ordered inter-alia that the
trial of the action between the Plaintiff and the
Defendants be fixed for one day and set down for
trial within thirty days.
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32. The Plaintiffs did not inform the Defendant
that they had commenced proceedings on the 29%th
September, 1977 at the hearing of the Summons for
Directions which was on the 14th October, 1977,
and served a Summons and Statement of Claim herein
on the Defendant on the 21st October, 1977.

33. In the premises, the issues between the

Plaintiffs and the Defendant are being litigated

in Suit No. 2187 of 1977 and the Defendant and

the Plaintiffs are precluded from maintaining the 10
present motion herein.

34, Further, the issue between the Plaintiffs
and the Defendant is whether they have a title to
the premises by virtue of the Leases of which the
Defendant has claimed specific performance in
Suit No. 2187 of 1977, and the District Court has
no jurisdiction herein.

35. If contrary to the contention of the

Defendant, the Plaintiffs in spite of having

accepted an order for trial in the High Court 20
without objection and there is no question of

title involved which is denied and the District

Court has jurisdiction, then the Plaintiffs claim

to be entitled to be in possession of the premises

under the Leases aforesaid and the Plaintiffs are

not entitled to recover possession.

36. Save as is expressly admitted or denied the
Defendant denies each and every allegation in the
Statement of Claim as if the same had been set

out separately and denied seriatim. 30

COUNTERCLATM

1. The Defendant repeats the Defence and
counterclaims specific performance of the Agreement
dated the 23rd day of July, 1957, by the grant of

a Lease for a term of ten years after expiration
of the first term, namely, 31lst July, 1967, and a
further lease from the lst August, 1977, by virtue
of the following:-

(i) By a Lease dated the 23rd July, 1957,
made between the parties, the Plaintiffs demised 40
to the Defendant all that the premises known as
No. 322-F, Changi Road, situate in Singapore in a
block of shop houses standing at the junction of
Changi Road and Tolok Kurau Road together with the
land and a room at the back thereto belonging,
hereinafter called "the said premises" to the
Plaintiffs for a term of 10 years from lst August,
1957 at a rent of $110.00 per month subject to
increase or decrease in proportion with the
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assessment on the said premises.

(ii) By Clause 3(c) of the said Lease the
Plaintiffs covenanted on the written request of
the tenant made 3 calendar months before the
expiration of the term thereby created at the
expense of the tenant to grant to him a Lease
of the demised premises for a further term of
ten years from the expiration cf the said term
at the same rent and containing the like covenants
and provisos as are therein before contained
including the covenant for renewal.

(iii) By letter dated 3rd January, 1967,
the Defendant requested the Plaintiffs to grant
to the Defendant a further term of ten years from
the expiration of the first term, namely, on the
31st July, 1967, on the said terms.

{iv) The Defendant has since the expiration
of the said term remained in possession of the
said premises, paying the rent reserved undexr the
said Lease and still remains in possession
thereof but the Plaintiffs have failed to grant to
the Defendant the said further Lease pleaded in
paragraph (iii) above.

(v) By letter to the Plaintiffs dated the
22nd April, 1977, the Defendant requested the
Plaintiffs to grant to the Defendant a further term
of ten years from the expiration of the term,
namely, from 31lst July, 1977, pleaded in paragraph
(iii) above in accordance with the clause pleaded
in paragraph (ii) above as repeated in the Lease
that the Plaintiffs were required to grant by the
request in paragraph (iii).

(vi) Notwithstanding the said request the
Plaintiffs have failed to grant the said further

term referred to in paragraph (v) as requested or
at all.

(vii) The Defendant was always ready and
willing and hereby offers to perform the said
agreements on his part.

2. And the Defendant claims to have the said
agreements specifically performed by the Plaintiffs
and to have Leases granted to him accordingly from
the 1st Augqust, 1967 and 1lst August, 1977.

3. Costs.
Dated and delivered this lst day of December
Sgd. L.A.J. Smith

Solicitor for the Defendant

1977.
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In the High
Court

No. 8

Order of the
Court - 23rd
January 1978

No. 8

Order of the Court - 23rd
January 1978

IN THE HIGH COQURT QF THE REPUBLIC OF SINGAPQORE

Originating Summons No. 416 of 1977

In the Matter of Subordinate Courts
D.C. Summons No. 4724 of 1977 and
Suit No. 2187 of 1977

AND

In the Matter of Sections 27 and 39 of the
Subordinate Courts Act 1970 (Cap. 14) and
the Supreme Court Judicature Act Section
18 (2) and Section 27(Cap. 15)

BETWEEN
Hirendra Lal Bannerji Applicant
Defendant
AND
Chin Cheng Realty (Pte.) Ltd. Respondent
Plaintiffs

BEFORE THE HONOURABLE THE CHIEF JUSTICE
MR. JUSTICE WEE CHONG JIN IN CHAMBERS

UPON the application of the abovenamed
Applicant made by way of Originating Summons
coming on for hearing this day And Upon Reading
the affidavit of Dr. Hirendra Lal Bannerji filed
herein on the 1lst day of December, 1977 and the
exhibits therein referred to And Upon Hearing the
Solicitor for the Applicant and for the
Respondents IT IS QRDERED that:-

1. Pursuant to Section 27(l) of the Subordinate
Courts Act (Cap.l14) D.C. Summons No. 4724 of
1977 commenced by Chin Cheng Realty (Pte)
Ltd. the Plaintiffs in the said summons
against Hirendra Lal Bannerji the Defendant
in the said summons for possession of the
premises known as 322-F, Changi Road,
Singapore, BE TRANSFERRED to the High Court
on the grounds that there is a dispute as to
the title of immovable property.

2. The District Court Summons No. 4724 of 1977
be consolidated with Suit No. 2187 of 1977.
3. The costs of this application be costs in

the cause.
Dated this 23rd day of January, 1978.
Sgd.
ASST. REGISTRAR
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No. 9 In the High

Court
Plaintiffs' Evidence - Notes of No. 9
Evidence Plaintiffs'
Evidence
IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE Notes of
Evidence
12th
12th November 1981 November
Suit No. 2187 of 1977 1581
Between
Hirendra Lal Bannerji Plaintiff
and
Chin Cheng Realty (Pte) Limited Defendants

Coram: CHUA J.

Notes of Evidence

L.A.J. Smith for plaintiff
Giam Chin Toon for defendants.

S: 0.S5. 416/77 consolidated with this Suit by
order of Court.

Agreed Bundle of Documents (Ex. AB).

My learned friend just told me he wishes to amend
the District Court Summons. Statement of Claim
para 6, to remove the words "and upon the same
terms and conditions as the said lease". I oppose
it as para 6 is an admission. The D.C. Summons

is to forfeit the lease.

Reads Pleadings.
Statement of Claim para. 4.

No point taken we were not entitled to
renewal in 1967, they say in 1977 we are not
entitled to renewal.

Moh Seng Realty has now bought the premises
and my learned friend is acting really for Moh
Seng Realty and paras 10 - 13 of Defence amended
by present solicitors and not by solicitors of
Chin Chin Cheng Realty - AB 114.

Order for consolidation (bundle of
Pleadings of D.C. Summons marked "A") - A 1.

Para 10 of Amended Defence made in March
1980.

27.
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Paras. 10-13 put forward on behalf of present
owners and not Chin Cheng.

Para 11 of Pleadings - further & better
particulars.

Amended Reply.

After we commenced proceedings in High Court
Chin Cheng 3 months later commenced action in
District Court in D.S. Summons 4724 of 1977 -
Pleadings Bundle "A". Reads pleadings.

Statement of Claim - The amendment of para
6 sought by my learned friend is contrary to the
facts. I submit he is not entitled to amend at all
at this stage.

No Defence filed on counterclaim.

Giam: I apply to amend para 6 of the Statement of
Claim in D.C. Summons 4724 of 1977 by deleting the
words "and upon the same terms and conditions as
the said Lease".

This point will have to be established by
the Dr. to this Court and in any event m.l.f. has
in his pleadings pleaded the same thing. It is
not prejudicial to the Dr. I apply for amendment
because it would be contrary to evidence which the
plaintiff is going to adduce. Parties to the
action are entitled to any amendment subject to
leave of the Court and should not be precluded
from any application to amend. This is a point
that has to be proved and I am entitled to this
amendment.

No Defence filed to counterclaim - we
inherited this action. I managed to get copy of
pleadings only this morning. My difficulty is that
Chin Cheng Realty have changed management and the
people originally in charge of this matter I have
not been able to contact them. I have received no
response. The counterclaim is practically the same
action as action in Suit 2187/77. Defence need not
be filed on the counterclaim. Trial can go on on
issues alleged in both cases. Judgment should not
be entered on the counterclaim.

Court: Application for amendment is refused.
Both actions to proceed.

Smith: Where is the breach of contract? There
must be refusal.

Bundle AB -.
AB 106.....
Ajd. to 2.30. Sgd. F.A. Chua.
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Hearing resumed.
Smith continues:- AB 107 ....

AB 111 para 3 - lease AB 163 clause 3(c)
AB 164 - Chin Cheng in February 1979 saying we
are not entitled to the renewal of the lease for
1977 because we had not paid the rent as we
should have. They commenced D.C. Summons in
September 1977.

AB 114 - Chin Cheng sold property in April
1978. AB 144 -~ 147 to be completed on 4th
August 1978. AB 146 these proceedings mentioned -
para 9 renewable every 10 years - admission.

AB 115 - my learned friend sets out the
position re Planning Act 1960. Lease frustrated.
There can be no frustration of the lease.

AB 118 - Limitation raised. Our reply AB
121.

AB 122 - asked for increased rent based on
the lease.

AB 138 - my learned friend's client really
Moh Seng Realty.

AB 156 = 147 - all the figures are agreed.

AB 158 - the very first lease 1953 - 4 year
term clause 3(c) AB 159 "a further term ....
for renewal", "including the present covenant for
renewal." AB 163 - the second lease - ten years -
Clause 1 "Practical however ..... accordingly" =
issue between the parties.

AB 168 - S.T. of 20th June 1957 Leader.
Some Coming Changes "The Local Govt. Bill ....
That will be in December". At this time there was
talk of Katong being taken out of City areas and
put into Changi and consequently would be lowered.
That was why plaintiff suggested decrease as well
as increase in assessment.

Assessment - meaning of - AB 59. Allen
Yau's interpretation; AB 49 Chin Cheng's inter-
pretation rent of premises is annual value of the
premises $110 p.m., annual value is $1320 and
annual value of $2880 makes the rent $240 p.m.
They say that is what clause 1 means.

I answered at AB 50. Assessment is the
property tax. Assessment meant the sum of money
you pay. Annual value can go up and you can get
the rate of tax going up or going down.
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13th
November
1981

Assessment not defined - reference to it
in Local Govt. Ord. No. 24 of 1957 s. 136 (1)

"No assessment or valuation ..... " deals with the
sum of money you have to pay. S.108 (7). " Where
any rate ..... " sums payable. §.108(1l) "rate or
rates on the annual value" - tax payable.

Shorter Oxford Dictionary "Assess v.
amount payable. "Assessed".

Property tax based on annual value.

If it meant annual value easy to say so in
the lease.

AB 23.

AB 50, their answer to it at AB52. AB 48
necessary as they sent us Notice to Quit at AB 46
but they based increase on the lease - AB 49.

After we issued our notice for second renewal
2 years later they again came up with AB 59 based
on the lease. AB 61 I replied.

Adjd. to 10.30 tomorrow.
Sgd. F.A. Chua.

13th November, 1981

Suit No. 2187/77 (Contd.)

Hearing resumed.
Smith continues:-

Next point - the term of years - perpetually
renewable lease. It depends on the intention of

the parties.

Caerphilly Concrete Ltd. v. Owen (1972) 1
W.L.R. 372.

AB 164 clause 3(c) - "including the present
covenant for renewal.

372 h.n., 374 D ..... 375 ...... fails".

376 C "Were I in @ ...... 377 ..... 378 ....

this appeal".

Parkus v. Greenwood (1949) 2 All E.R. 743
h.n. precise words used in our case. 746A "The
term shall be ...... " Reversed on appeal (1950)
1 A11 E.R. 436; 439E "That being so ..... 440."
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1980 Annual Abridgment Hals. Laws of
England para 1713. We don't know the facts.

Green v. Palmer (1944) 1 All E.R. 670 h.n.
671D "Turning to the actual language ...." Our
clause "including the present covenant for
renewal”.

Next point - unenforceability by virtue of
the Planning Act.

Vol. 8 Statutes p. 319 Cap 279, S. 9(3)
relied on by m.1.f. S.9(5), S. 9¢(6), S.9(7).

My learned friend said by virtue of S. 9(3) that
although my client exercises my option to renew
his client is precluded from granting a further
l0-year lease to my client. The reason he gave
is because of the meaning of "subordinate" in
S.2(1l) "demises" "becomes capable of being
registered under the Registration of Deeds Act".

Our answer - the lease was granted in 1957.
The Planning Act came into existence on 1lst

February 1960 and that lease was in fact registered

in the Registry of Deeds. There is no dispute
about that see AB 163 - registered on lst August
1957, that fact is not disputed. At side of it is
a note see original lease "Registered against
Lot 34023 Mukim 26 in the exercise of ...." note

of same date 1lst August 1957, Original lease marked

Ex. P.l.).

Registration of Deeds Act Vol 7, Laws of

the Colony of Singapore S.14 (1) (d), same today S.1l4

(1) (d) Registration of Deeds Act (Cap 281).

Rules are also identical - except for an
amendment to R.13. R.1l3 Registrar has discretion
to dispense with certain of the provisions -
Registration of Deeds Rules, 1979.

We are considering the position in 1967.
That is when the option was exercised and Planning
Act was then in force and m.l.f. said he could not

comply. We say our deed is registered. All m.l.f.

has to do is to execute the document and we will
get it registered.

I submit the provisions do not apply to
documents already in existence "Becomes capable".
I agree we get a fresh document but it does not
become capable of being registered for the first
time.

If we are wrong on first point - the next
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point is that it is not prohibited, you have to
apply and either they give it to you or don't give
it to you. It is for the landlord to make the
application which he did not do but present owner
has applied for sub-division and this unit along
with other units in the building have been sub-
divided in fact and now brought under the Registry
of Titles and they are able to give a separate
title to the unit and in respect of every other
unit.

My learned friend's point is that his client
can't do it. Our point is he can do it and he
should apply and Registrar has a discretion.

My learned friend's point is that it has
been frustrated. We say that is not so and in
any event he could have applied and frustration
never applies to a lease.

National Carriers Ltd. v. Panalpina Ltd.
(1981) 3 All E.R. 161 h.n.l. 163 £ "This question
1S tenwns " 165 ¢ "The doctrine of frustration .....
166 .... 167 ...... 168 ..... 169 ..... "

175 g "Frustration of a contract .....
performance". 178 c "As far .... 179 ...
frustration".

They could have given us the lease if they
applied for sub-division. 1In fact the place has
now been sub-divided.

Chong Hoong v Yuen San (1976) 1 M.L.J. 282
h.n., 283 l.c. H.

(1973) 1 M.L.J. 133 Siew Soon Wah v. Yong
Tong Hong h.n.

(1970) 1 M.L.J. 210 Hassan v. Ismail h.n. 213
¢ "But in this case ..... " H "Before concluding

My learned friend's next point ...
(Adjd. to a date to be fixed - early date).
Sgd. F.A. Chua.
Certified true copy.
Sgd.

Private Secretary to Judge
Court No. 2.
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Wednesday, 10th February 1982 In the High

Suit No. 2187 of 1977 (P-heard) Court
No. 9
Between Plaintiffs’
Hirendra Lal Bannerji Plaintiff Evidence
Notes of
And Evidence
Chin Cheng Realty (Pte) Ltd. Defendants 10th
February
Counsel as before. 1982

Hearing resumed.
Smith continues with his address:-

Smith: Limitation - 1f it applies at all
time it runs from date of unequivocal refusal to
perform. I submit there is no such unequivocal
refusal to perform until 1977 and that was only
when they refused to exercise the option to renew
and that for the reasons that they did not have to
because they alleged that Dr. Bannerji had not paid
rent for something like 3 years. 1In 1977 they were
back to their letter of 15th March, 1974 (AB 49)
"In accordance with ..... " Then in AB 50 we
replied. AB 52 - no further correspondence but
rent continued to be paid. AR 53, AB 54, AB 55,

AB 56, AB 57, AB 58 - we exercised our option,
22/4/77. AB 59, AB 61, AB 62, AB 64, AB 65,

AB 66, AB 67 - first time they talk about terminating
the tenancy; AB 70 Notice to Quit on 3/8/77 to
deliver up on 31/8/77. Rent receipts issued

without prejudice to this Notice - AB 71.

AB 71 - 0.S. 416/77 - Bundle A District
Court Summons; p. 5 para 2, 3-10. Para 11
"Notice duly determining the said lease".

We asked for particulars of their demand.

Questions of payment - always by cheque and
posted to the landlords. There was definite
agreement to pay by cheque, AB 1 from 1953. AB 2.

I submit it is entirely in accordance with
the agreement, receipt only issued after cheque
was cleared.

Chitty on Contracts - 24th Ed. 621 para
1298,

What is authorised is to send rent by cheque
to the landlords.

Norman v. Richetts - (1886) 2 T.L.R. 182.

Our case there is express agreement to pay by
cheque. Payment when posted. No question cheques
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lost. The landlords held the cheques for 3 years
and after that they send them all back. They got
the cheques and I submit we have paid. In 1974
they recognised the existence of the lease
although they have not given us the document.

This is a case with option to renew and the
Dr. renewed it. Both sides performed it.
Landlord recognised the lease right up to 1977.

Does time run at all in these cases?

Williams v. Greatrex (1956) 3 All E.R. 705,

708G "But then it is said ..... 709 .... 1is enough".
711 F "What is the position .... enforcement”.
712 "Cotton L.J. .seecn.. performance"”.

Tan Swee Lan v. Engku Nik - (1973) 2 M.L.J.
187, 188C "On the defence .....

On facts of our case, if time runs at all,
it runs from date landlord refused to recognise
the doctor's right - date of Notice to Quit. Up
to that time they treated us as holding under our
equitable estate. My learned friend relies on

Ariff v. Rai J.M. Bahadur - (1931]) 47 T.L.R.233
h.n. 239 "Before considering ... 240 ... 241 ....
242 ..... " This case is on Indian Limitation Act.

This case long before Williams v. Greatrex.

Limitation Act Cap 10 - S.6(1), S.6(8)

Does a lease, which is not a contract, come
within Section 6 at all?

We are not asking for equitable relief, we
just ask for the lease to be executed.

Specific performance of a covenant in the
lease.

Calls:
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No. 10 In the High

Court
P.W.1l. - Evidence of Hirendra Lal
Bannerji dated 10th February 1982 No. 10
P.W.1l.
Evidence of
Hirendra Lal
P.W.l. - Hirendra Lal Bannerji - a.s. (in Bannerji
English): dated 10th
Xd. by Mr. Smith February

1982
Living at 15 Jalan Wakaff, Singapore 1542;
medical practitioner.

(S: AB 1 - payment of rent by cheque).

As far as I remember the first payment of
rent was by cheque which I handed over persoconally
when I went there to rent the premises. The
first lease was from lst August 1953 to 31lst
July 1957 (AB 158). There is a covenant for
renewal, clause 3(c); another covenant for
renewal in the new lease. AB 158 was registered.
Subdivision was dispensed with at that time.

(s: 1957).

I gave a notice I wanted another lease of
10 years. When AB 158 expired I asked my lawyer
Mr. Bezoruah to ask renewal for the lease. He then
wrote to R.C.H. Lim, solicitors for Chin Cheng
Realty the landlords at that time (AB 8). After
a couple of reminders ... I wrote first, when I
did not get a reply I asked Mr. Bezboruah to
write. They wrote back and said they had lost
their copy of the lease and they asked for a copy
(AB 11). A copy of the lease was then sent
(AB 12). A draft renewal was then sent by R.C.H.
Lim to Mr. Bezboruah (AB 13). At that time I
thought it was troublesome to approach the
landlords every 4 years, so I rang up the
landlords and asked for a 10-year lease. R.C.H.
Lim replied at AB 14 agreeing on terms. They
suggested 10 years to be followed by another 10
years. I rang up and said the lease renewal was
every 4 years, and any number of times but this
was 10 years to be followed by another 10 years
only. I said I would like to have any number of
10 years. The M.D. said I was a good tenant and he
was willing to give me what I wanted. He told
me to see my lawyers and to set down what I
wanted. I pointed out that the draft was being
prepared by their lawyers. So he said he would
speak to their lawyers. Then came letter AB 15.
I wished my lawyers to prepare the lease. At
that time I changed my lawyers and my lawyers
Oehlers & Co. sent the letter AB 16 forwarding the
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draft lease for approval. R.C.H. Lim sent back the
draft lease approved with amendments (AB 17).

The amendments appear at AB 23, at the margin. Mr.
Oehlers rang me up and told me about the
amendments and asked me to go and see him. I

went to see Mr. Oehlers and he explained to me
that it meant that if the tax is increased then
my rent would also be increased by the same
amount. So I asked him how much, he said he did
not know, so I asked why not find out from R.C.H.
Lim. He rang up Mr. R.C.H. Lim, spoke to him for
a little while, told him I was there and said I
would like to speak to him. I took the phone and
asked what is it all about. He told me "Do you
know that your landlords have to pay tax to the
City Council for the shophouse that you occupy".

I said I did. He asked, "How do you know?"

So I told him I have a house in Calcutta ....
After he was satisfied that I knew he told me
there was some talk of re-organisation which I
must have read in the newspapers, that there was

a possibility that the City Council may increase
the tax on the building so the landlords would
want to recover the tax from you. So I asked him
how much would it be. So he said if it comes to
.50 cents p.m. probably your landlords would not
charge you that extra .50 cents but should it be
more than $3 to $4 p.m. then they would increase
the rent by the same amount. Then he asked me

if I thought it was fair. I said it was. Then I
pointed out that I have also read in the newspaper
that Katong in which my premises are may be
transferred to Changi District Council in which
case the tax payable would be less, so could I get
the benefit of that. He said yes, you ask your
lawyer to write in and I will recommend it to my
clients. Then I asked if he thought the

landlords would object. He asked me why. So I
said it would mean the lowering of the rent. Then
he said that is only how it looks like, they will
pay that much less tax and you will pay that much
less rent so they have nothing to lose. So I

will explain to my clients you don't worry. So
Mr. Oehlers wrote to R.C.H. Lim AB 18. That is
agreed and the lease was executed and duly
registered., Lease at AB 163.

Adjd. to 2.40.
Sgd. F.A. Chua.

Hearing resumed.
P.W.1l. - Hirendra Lal Bannerji - o.h.f.a. s (in

English)
XXd. by Mr. Smith (Contd.)

Everything went on alright for 10 years.
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On 3rd January 1967 I wrote to the Secretary In the High
of Chin Cheng Realty exercising my option(AB 28A). Court
No answer was received. 8o I wrote again on 20th No. 10
April 1967 (AB28B). I got no answer to that b & 1
either. Then I went to my sclicitors, Murugason Eéiéeﬁce of
& Co. and by letter lst June 1967 my solicitors X
Hirendra Lal

exercised option on my behalf (AB 29). Again no -
o . Bannerji
answer. My solicitors wrote again on 15th dated 10th
August 1967 (AB 30). I do not know what the Februar
telephone converation referred to AB 30 was. A 1982 Y

further letter from my solicitors to Chin Cheng

is at AB 31. On 5th December 1967 my solicitors
wrote to Chin Cheng enclosing rent (AB 32). I
have been sending the rents regularly and they had
been accepting it all the time. On the 15th
December my solicitors wrote a personal letter to
Ko Seng Gie and Ko Teck Siong the directors of

the Company as well as to Chin Cheng (AB 23). (33)

I then got a response from one Mr. Tan Poh
Thong. He was on the staff of Chin Cheng Realty.
He went to Murugason's office to look at the
lease. 1In AB 34 Murugason forwarded a copy of the
lease to Chin Cheng. I did not see Tan Pch Thong
at all. :

Then I received a letter from R.C.H. Lim &
Co. addressed to Murugason & Co. (AB 39).
Substantially the letter said the Notice given by
Murugason was not within the time and so they
could not give me the lease. When I saw that
I rang up R.C.H. Lim's office and asked to
speak to the lawyer who wrote AB 35. I was told
he was away and I could speak to the chief clerk.
I told the chief clerk that I had sent 2 letters
to Chin Cheng in January and April 1967 requesting
renewal of the lease so why is it being said that
proper notice was not being given. He said Chin
Cheng never told us about these letters, and
that he would speak to the lawyer who wrote AB 35.

Then I went to see Murugason & Co. and gave
them copies of the letters which I had sent to
Chin Cheng. My lawyers wrote AB 36 on 27th
December 1967 to R.C.H. Lim & Co. enclosing copies
of those letters. There was response from R.C.H.
Lim in AB 37 stating that their clients were "now
negotiating with your client direct". At that
time there was no negotiation going on.

AB 38 a letter from my solicitors to R.C.H.
Lim stating that rent had been forwarded but I
had not got the rent receipt and AB 39 a letter
from my solicitors to R.C.H. Lim & Co. forwarding
another rent for the current month, February 1968.
I got a rent receipt marked "Without Prejudice",
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so I sent it back in June for deletion of those
words along with the rent for the current month
(AB 40).

On 6th June I got a letter from R.C.H. Lim
acknowledging receipt of rent for June and a
receipt marked with "Without Prejudice" (AB 41).
I sent the receipt back for deletion cf "Without
Prejudice" together with rent for July 1969
through Murugason & Co. (AB 42).

I got tired of this and I sent the rents 10
thereafter myself. I got rent receipts marked
"Without Prejudice”.

On 2nd November 1970 I wrote personally to
Chin Cheng (AB 43), lapse of some 3 years 322-G is
my wife's premises. I sent rents for the two
premises. Receipts for 322-G were clean receipts.
Then I received a reply from Chin Cheng (AB 44)
stating they had decided to make a new agreement
for 3 years with new terms.

When I got AB 44 I did not do anything. 20
But 2 days later Chin Cheng rang me up and asked
how I found the new terms. The caller said he was
from the office of Chin Cheng. He said 10 years
was too long, 5 years was better and also we are
giving you a chance to alter the other terms of
the lease if you so like. So I said I preferred
the 0ld terms and the old lease. He said he
would tell the directors about it.

There was no further letter and no further

talk. I continued to get my rent receipts; the 30
receipts were not marked. I have the rent
receipts.

I received a letter dated 26th June 1973 from

Chan, Goh & David See (AB 45). This letter claims

that I am holding as a monthly tenant at $110 p.m.

and they gave me a Notice to Quit and said the

purpose of serving the Notice was to increase the

current rent of $110 p.m. to $330 p.m. Notice is

AB 46. At that time there was a general notice

sent to each tenant of the building. 40

My reaction was to write the letter AB 47.
I also consulted Mr. L.A.J. Smith and instructed
him to write AB 48 pointing out that I hold a
lease and that I exercised my option of renewal of
the lease in 1967 in accordance with the terms of
the lease.

That was the end of that demand for increase
of rent and they accepted the 0ld rent which I sent
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to them and they issued receipts for the rent.

I did not see or speak to anyone about this
matter at that time.

The next letter I got f£rom Chin Cheng was
dated 15th March 1974 (AB 49), a year later.
They were asking for increase in rent under the
lease, as property tax had been increased. I
consulted Mr. Smith and he wrote letter AB 50
setting out what the rent should be. They handed
that letter to Chan, Goh ' David See who wrote
AB 52 on 4th April 1974 stating they were looking
into the question of the increase of rental and
that they were holding on to my cheque for
additional rent of $31.70.

Thereafter I sent them the rents on my
computation - $156.80. I did not get any rent
receipt but I kept on sending the rents. They
kept my cheques but they did not cash them. They
did not threaten to get me out.

On April 3, 1976, my solicitors wrote to
Messrs., Allen Yau the then solicitors of Chin
Cheng (AB 53). I produce the letter of 1lst April
1976 addressed to my wife in respect of 322
From Allen Yau, stating that Chin Cheng had not
received rent since March 1974 (Ex. P 2). The
previous rent of 322-G had been $90 p.m., that
rent was up up to $170 after the Quit Notice.

On 22nd April 1977 I exercised my option
(AB 58).

On lst July 1977 Allen Yau wrote (AB 59)
referring to their clients' letter of 15th March
1974 about the increase in rent to $240. I
replied at AB 61.

On 7th July 1977 Allen Yau returned all my
cheques (AB 62) and asked for rents calculated at
$240 p.m. and threatening action.
13th July 1977 (AB 64), saying that I would pay
whatever was due under protest and sent cheques
for $9360 and $240 which they had asked for. 1In
AB 65 Allen Yau said they would take their clients'
instructions and in meantime hold the cheques.

I instructed my solicitors to write on 21st
July 1977 about the execution of the new lease
(AB 66).

AB 67 Allen Yau replied that their clients

were not prepared to accept payment under protest,
I sent rent under protest (AB 69). Then on 3rd

39.

In the High
Court

I wrote back on

No. 10
P.W.1l.
Evidence of
Hirendra Lal
Bannerji
dated 10th
February
1982
(cont'd)



In the High
Court

No. 10
P.W.1l.
Evidence of
Hirendra Lal
Bannerji
dated 10th
February
1982
(cont'd)

11th
February
1982

August 1977 they served me a Notice to Quit to
deliver up possession on 31lst August 1977.

I continued to send rent under protest
(AB 74). Cheque returned by Allen Yau (AB 75).
I again sent them the rents under protest
(AB 76). Allen Yau sent my cheque back (AB 77).

It came to my notice that Prime Realty Pte
Ltd had taken over and they had sent notices to
all the tenants except me that they had taken over
asking that rents be paid to them. 10

Smith to write to Prime
(AB 78). No

I instructed Mr.
Realty to find out the position
answer to this letter.

Chin Cheng then went to David See & Co and
David See wrote AB 80 returning my cheque for
$12,240.00 stating that in any event the amount was
incorrect. Mr. Smith wrote on 4th July asking
what the correct amount was as the amount was
calculated by Allen Yau (AB 81). They never said
what the correct figure was. 20

Adjourned to 10.30 tomorrow.
sgd. F.A. Chua.

Thursday 1llth February 1982
Suit No. 2187/77 (Contd.):

Hearing resumed.
P.W.l- Dr. Bannerji - o.h.f.a. s(in English):
Xd. by Mr. smith (Contd.)

Eventually I commenced proceedings in this
matter - for them to execute the lease.

Chin Cheng then commenced proceedings in the 30
District Court for forfeiture. I had to stop the
proceedings in the District Court and have it
transferred to the High Court as the two
proceedings were identical.

I produce a receipt dated 3rd November 1970
with remark "Without Prejudice" (Ex. P 3). On
7th December 1970 I received the first receipt with
those wordings removed (Ex. P4). I continued to
receive clean receipts like Ex. P4 until 8/2/73.
When I received a receipt with the heading 40
"Without Prejudice" Notice to Quit Re our letter
dated .... .. 1973" (Ex. P5). The only Notice to
Quit I had at that time was AB 46 dated 26/1/73
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andthe letter was AB 45 dated 26/1/73. I
answered by Registered Post AB 47 letter dated
1/2/73. I instructed my solicitors to write on
19/2/73 AB 48 to Chan, Goh & David See.

When I paid the next rent I received a
clean receipt without any endorsement (P 6).
dated 7/3/73. I thereafter got clean receipt
monthly until 7/3/74 (P 7).

My wife in 1973 got a similar receipt
"Without Prejudice" in respect of 332-G. After
the amount of the rent had been settled she
received clean receipts.

From October 1970 to June 1973 I sent the
rent of my place and the rent of 322-G by my
cheque, one cheque. Separate receipts were
issued by the landlords.

Thereafter from May 1973 to 4th March 1974
I continued to send my cheque for the two rents in
one cheque and separate clean receipts were
received.

On 15th March 1974 I received a letter
asking me to pay increased rent under the lease
(AB 49) which I disputed as to the quantum. I
continued to pay the rents of the two premises by
my one cheque from April 1974 to March 1976.
During that period I received no rent receipts at
all,nor did my wife.

Subsequently Allen Yau in 1976 on behalf of
Chin Cheng wrote a letter to my wife dated 1lst
April 1976 stating that she had paid no rent for
2 years. Ex. P 2 the letter. I sent a cheque for
the full amount and they returned all the uncashed
cheques. I asked my solicitors to write AB 53.
They acknowledged receipt of my cheque in AB 54
and sent back the uncashed cheques. The history
of the cheques appears in the correspondence.

I originally asked for the lease of these
premises as I explained to the management that
whereas they said I could stay as long as I like
and I said you may sell and the new owner may not
let me stay and medical practice is not built in a
day. Secondly I did not want to make a journey
every month from my clinic in Changi Rocad to their
office in South Canal Road to pay the rent within
the stipulated period ..... I was offered a 4-year
lease with a covenant for renewal. That covenant
stated that they would renew (S: That is in AB 159
clause 3(c)). We specifically agreed that. They
had no objection and they said I could stay as long
as I liked.
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Cross-
Examination

(S: AB 1 - payment by cheque).

They said it was not necessary to put that
in the lease, but it could be covered by a letter
and AB 1 is the letter. I wanted to pay by cheque
because first I did not want to make a journey
from Changi Road to landlords' office in South
Canal Road to pay the rent every month.

Secondly, I wanted to pay the rent between the
1st and 7th of the month as required under the
terms of the lease and the bill collector might
not come within that time. So it was arranged
that I should post the cheque every month. That
was what I have always done. I always crossed
those cheques.

I tender my computations regarding the
increase in rent (Ex. P 8). TIf the annual value
on the rate of tax, or the tax payable goes down
there is a danger that they would receive net to
himself after payment of tax less than he would
otherwise get, whereas on my calculation no
matter what happens to these 3 factors the landlord
will always receive the same net rent after
payment of tax and will not be out of pocket
because of the variation in tax. From my point
of view when tax goes up I pay more and if it goes
down I will pay less gross rent and landlord will
not receive less net rent after payment of tax.
The idea of this increase came from the landlords.
No one suggested that the rent would go up in
relation to the annual value. Landlords basing
it on the annual value. I spoke to Mr. R.C.H.
Lim. We were talking about the possible increase
in tax. He and I understood what we were talking
about - the possible increase in tax the landlords
might have to pay and I wanted to know how much.

I was told if the tax went up by $ X then my rent
would be increased by $ X. After that I mentioned
about the decrease, and he said in that case the
rent would be reduced by the same amount of dollars.

Currently I ampaying $800 p.m. under protest.
That is the annual value of $9600. The rate of tax
has been progressively reduced from 1979. 1In 1979
the rate of tax was 33%. In 1980 31%. 1In 1981
28%. In 1982 26%. 1In my case the landlords are
not suggesting any decrease in the rent.

Cross~-examination (Giam: The first lease AB 158
by Mr. Giam: for 4 years).

My solicitors prepared this lease, Mr. Bezboruah.

Yes normally it is the landlords' solicitors who
prepare the lease. In this case they agreed to give
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me a lease, they said "Ask your lawyer to make a
lease and we will sign". I spoke to a Mr. Tan
and the Secretary, Mr. Kin. Mr. Tan was a
director. When I went to talk about the lease I
was told the rent would be $110 p.m. Yes I said
I was told I could stay there as long as I liked.
I asked for 4 years as Mr. Bezboruah said I had
just started practice and I had better find out
whether I could practise there or not, and 4
years was time enought to find that out.

My wife moved to 322-G in 1963, that is to
the best of my memory.

Yes the landlords told me that I could stay
there for as long as I liked. We never discussed
if the rent was to remain at $110. I cannot say
if the landlords at that time thought that I was
to stay for 4 years plus 4 years at the rent of
$110 p.m. and no further. I don't know if the
landlords did know that this was a perpetual
lease. They had their lawyers.

(G: AB 4 - after the first lease had been
registered there was a little problem.
You refused to allow City Council to

enter to instal water meter for the lst

floor premises.)
That is so.

(Giam: See 2nd para.)

Yes at that stage the landlords had good
relationship with me. Not correct they were
unhappy over my refusal.
management did not know anything about this. It
was one of those contractors instructed with the
job of fixing metres who used to hang around the
landlords' office and caused the trouble. The
contractor would not get paid until the meter was
fixed by the City Council.

(Giam: AB 5, AB 7).

Yes I refused the request of the landlords
and the City Council wrote to me on6th July 1956.
I passed the letter to my lawyers and my
instructions were to refuse.

(Giam: AB 8).
Yes that on 18th April 1957 I gave a Notice
to renew for a further period of 4 years. Yes on

23rd April 1957 the solicitors for the landlords
again wrote for my permission to allow the City
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Council to enter my premises to fix the water
meter (AB 9).

(Giam: AB 14).

Yes landlords' solicitors agreed to a lease
of 10 years with an option for a further 10 years
on my agreeing to permit the City Council to
enter my premises to instal the water meter. Yes
they gave me a l0-year lease as I went to them and
negotiated for a longer lease. Not true they had
to agree to the 10 years because they had to have
the water meter fixed in my premises. Not true I
was holding the landlords to ransom. They could
have refused to grant me a new lease and give me
notice.

I wanted the 10 years because I did not want
to go to the lawyers every 4 years and it would
mean expenses.

Q. If it was the intention of landlords
to give you a perpetual lease why would they
give you a letter stating that the terms
that they had agreed with you was 10 years
with an option for a further 10 years and
nothing more. (AB 14).

A. I do not know.

Q. May I suggest that up to this stage
of time only you knew that it was a
perpetual renewal clause, NOT THE landlords.

A. I find it difficult to believe that
the landlords who werehard headed business
man would sign a document without first
finding out from their lawyers what it meant.

(Giam: AB 14 - the last para.

AB 15 - you wished your
solicitors to prepare the lease).

Not true I wanted it prepared by my lawyers
because I thought the landlords' solicitors would not
put in this covenant of renewal in the lease.
Yesterday I explained after AB 14 I rang up the
landlords and told them that my last lease stated
that I could renew any number of 4 years and in
same way I would like a lease which I could renew
any number of 10 years.

The first lease of 4 years was registered
because it was a legal document.
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(Giam: AB 163 - the lease for 10 years).

Yes this lease would expire on 31lst July

1967. Yes on 3/1/67 I exercised my option to
renew. Yes 6 menths before the expiry (AB 28a).
Yes I was very careful about my rights. Yes I

received no response and I wrote on 20/4/67

(AB 28B). Again I received no reply. Yes I

then instructed Mr. Murugason to write on

1/6/67 (AB 29) and other letters until 5th
10 December 1967 (AB 32).

(Giam: AB 32).

It was not obvious by that time that the
landlords were not going to renew the lease. I
don't think so that it was very obvious that they
were not going to comply with their agreement
to give me a further lease of 10 years. It is
possible as in the case of the first lease they
had mislaid the 2nd lease and did not know what I
was talking about. The important people who would

20 remember were dead or had left the Co. Mr. Kin,
the Secretary and Mr. Ko Teik Kin the M.D. were
dead. Yes I mentioned yesterday Mr. Ko Teik Kin;
that in 1957 T rang up the office and asked for
the secretary and explained what I wanted and he
went and consulted Mr. Ko Teik Kin and rang me
back saying Mr. Ko approved.

Yes the 10-year lease expired on 31lst July
1967. Yes on 15th December 1967 I wrote to two
of the directors of the company and the company
30 itself to get a response (AB 33). Yes I was
worried that I did not get a reply:

had expired and I had not got a response. Not

correct I then received a response on 22nd December
I received a response on 1l6th December 1967,
Yes I then received a written response

1967;
see AB 34.

on 22nd December 1967, AB 35.

(G: AB 35 para 4 "As your client .... not
prepared to grant ....... client.")
Yes that is a definite refusal.
40 (G: AB 35 last para "This is also .... as
Notice ..... unnecessary").

Yes it was a notice to me to vacate the
premises. Yes my solicitors replied on 27th
December 1967 at AB 36.

(G: AB 36 last para).

Yes I had instructed my solicitors in that

letter to go to Court if the lease was not granted.
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(G: AB 33 - para 4).

Yes up to 22nd December 1967 it was obvious
that there was a definite refusal and I would have
to go to Court.

(G: aB 37).

Yes I said they never negotiated with me.
Yes AB 37 is untrue. AB 37 is a face-saving letter.

(G: AB 44 - 3 years later).

Yes in response to my letter of 2nd November
1970 requesting for renewal (AB 33) I received a 10
reply AB 44 offering me new terms for a new
agreement. I don't agree this letter shows that
the landlords had refused to comply with the
lease for 10 years. They were trying to find out
if I would accept new terms for the old lease.

(G: AB 47 - you again set out all the facts
and that the lease had not been renewed).
That is so. Yes as far as I was concerned,
"the lease has not been renewed yet." By that I
meant I had not received the new lease document. 20

My wife moved into 322-G sometime in 1963,
as far as I can remember. The rental at that time
was $90 p.m. I did not ask for a lease But
sometime after that I wrote and asked if we could
have a lease for the upstairs and the downstairs
and that was after 1974. I don't know why the
landlords would not grant a lease of 322-G.

I do not know the annual value of my
premises in 1953; I did not go and find out.

Before I entered into the second lease I did not 30
know what the annual value was in 1957. We were

only concerned with the tax, the annual value was
immaterial.

Not true when I was talking to RCH Lim I knew what

was the rate of tax, what was the annual value and

the amounts payable.

Not true I knew that the rent of $110 p.m. was

based on the annual value divided by 12 which

worked out to $110 p.m. 40

Q: I suggest that you had agreed that if the
assessment of the premises is increased or
decreased the rent will be proportionately
increased or decreased.

A: No.
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Adjd. to 2.30. In the High

Sgd. F.A. Chua. Court
No. 10
Hearing resumed. P.W.1l.
Evidence of
P.W.l. Dr. Bannerji - o.h.f.a. s(in English): Hirendra Lal
Bannerji
Cross-examination: dated 1l1lth
by Mr. Giam (Contd.) February
1982 - Cross
By "assessment" I understand it as money Examination
payable as tax. I don't know that the money (cont'd)
payable as tax is called rates rather than
assessment. I am familiar with the word
"Assessment" not "rates". I don't agree that in
the 1950s the property tax as we know now is
called "rates". As a layman I only know
"assessment”. Yes the two leases were drafted
by my lawyer. RCH Lim explained to me that
"Assessment" meant "tax".

Correct in 1953 and 1957 neither the
landlords nor I mentioned sub-division.

I started my action only in July 1977 and
not earlier because I felt that I had the lease
still going on. For example, in 1973 when they
gave notice to Quit to everybody and I wrote and
my lawyer wrote back and said I was on lease and
they did not insist on the gquit notice anymore.
Earlier in 1970, lst November, when the landlords
sent a letter about making a new agreement for 5
years they said by the new agreement the old
agreement would lapse which meant that the old
agreement was still on.

I started this action because the last lease
was executed in 1957, since then many years have
passed and I still did not have a new document.
This made me feel uneasy so I started this action
to get a new lease document.

Re-examination: Re-
By Mr. Smith. Examination

(s: aB 70 - 3/8/77 Notice to Quit).

I started my action in July 1977.

(S: AB 66 - letter from your solicitors to
landlords asking for the lease to be

executed by the landlords within 72 hrs.)

Yes. That was 21st July 1977 and I
commenced my proceedings on 27th July, 1977.
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The actual solicitors were Allen Yau and
before that Chan, Goh ' David See and before that
RCH Lim & Co. As far as I am concerned none of
those solicitors have ever claimed to refuse to
grant me a lease.

Allen Yau commenced proceedings in the
District Court in 0S 416/77.

(S: Statement of Claim para 11 "The

plaintiffs .... to quit and vacate by

August 1977"). 10
Yes.

(S: Para. 5 - you are entitled to a renewal
of a lease).

Yes.

There was no dispute at all between Chin
Cheng and myself except for the amount of rent that
I should pay.

(S: AB 14 - 10 year lease with option of
further 10 years.

Suit 2187/77 - Defence para 8 ....") 20

They are
3(c) is that I

suggesting that the effect of clause
was to have a lease for 10 years
with a renewal clause and that the new lease would
be a lease for 10 years with a renewal clause.
Until that appears in the Defence no solicitor has
ever suggested that.

(S: Para 2 of Statement of Claim).

That is admitted. That is what I am claiming.

I have just found the rent receipt in respect
of my wife's premises - one "Without Prejudice" and 30
the other without those words (Ex. P9 and P.10).

(s: AB 159 clause 3(c) further term of 4
years, at same rent.).

Yes, In that lease RCH Lim was acting for the
landlords and Mr. Bezboruah for me. I was told I
could stay as long as I liked. These are not rent-
controlled premises. I could have insisted on 4
years, plus 4 years and on and on. The 1l0-year
lease, they wanted a rent variation clause and
they agreed to make it every 10 years. 40

Sgd. F.A. Chua.

Smith: Case for plaintiff
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Evidence of How Huai Hoon - D.W.1l.
Examination - llth February 1982 Evidence of
How Huai Hoon
Examination
Defence: Giam calls - 11th February
1982

D.W.l - How Hual Hoon - s/s (in English):

Examination-in-chief

by Mr. Giam.

Living at 26A Toh Turck Road, Registered
Surveyor.

I started practice in Malaysia in 1962. I
started practice in Singapore in 1965. Today I
have 2 offices, one in Singapore and one in J.B.
As far as I know there is only one other
Registered Surveyor equal in seniority to me in
Singapore and he is Mr. Lee Eng Kwan. I have
given evidence in Court before in encroachment
cases and my evidence in those cases had been
accepted.

(G: Lot 340 - 23 Mukim 26 in which house
No. 322-F Changi Road, Singapore,
stands.)

I am familiar with this plot of land because
I have carried out survey for sub-division of all
the units that stand on this land. There are 18
units on the ground floor and 18 units on the
first floor making a total of 36 units standing on
this land. Sub-division approval was in fact
granted on 31lst March 1980 on the application of
the present registered owners, Messrs. Moh Seng
Realty Pte Ltd.

Q: If you have to sub-divide this land in 1957
to excise 322-F from the rest of the units
how would you do it and how much would it
cost?

I was not in practice in 1957 so I am not able
to say what the surveyor's fees would be but I can
tell what the Government fees would be. 322-F is

somewhere in the middle of the lines of units. TO
excise 322-F out of this row of units I have to sub-
divide the whole land into 3 lots. One lot on

left of 322-F, one lot on the right of 322-F.

322-F itself one lot. 322-F has 322-G on the top
of it. So the net effect is that you have

separate lot on the left of 322-F and 322-G, one
separate lot on the right of 322-F and G and a
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12th February
1982

Cross-
Examination

separate lot for 322F & G. The survey fees
according to Fees (Survey} Order, 1951, is for
lots not exceeding 2000 sg. ft. is $140 per 1lot.
In a subsequent order in 1951 the fees were
doubled. 1In 1957 the fees would be $280 per lot.
For 322-F the lot does not exceed 2000 sqg. ft.
The fees for 322-F and 322-G would be $560.

They do not charge for the lot on the right of
322-F & G and the lot on the left of 322-F & G.

In 1967 after I have started practice the
procedure to sub-divide 322F would be the same.
My costs would be about $400 and the survey fees
would be the same $560 making a total of $960
in all.

In 1978 when I carried out this sub-division,
if I have to sub-divide only 322-F in the same way
as I would have done in 1967 I would charge
$2500. In 1978 the Government charge for the
balance lots, the lot on the right and the lot
on the left. According to my estimation the cost
would be $4,000. That is in addition to my
$2500. In 1978 you required an architect who must
prepare the building plans and submit to Planning
Dept. I estimate the architect's fees would be
$2000. So if this kind of sub-division is
carried out in 1978 the owner would have to spend
$9500.

Adjourned to 11 a.m. tomorrow.
Sgd. F.A. Chua.

Friday, l1l2th February 1982

Suit No. 2187 of 1977 (Contd.)

Hearing resumed.

D.W.1 - o.h.f.a. s(in English):

Xd. (Contd.)

I produce the Fees (Survey) Order 1951 (Ex.
Dl ) and the Fees (Survey Temporary *Increase)
Order, 1951 (Ex. D2), The Fees (Surveys) Order
1970 (Ex. D3) the Fees (Surveys) Order, 1971
(Ex. D4), The Surveyors (Scale of Fees for Title
Surveys & Payments) Rules, 1972 (Ex. D5).

The figures I gave yesterday were arrived by
applying these orders.
Cross-examination by Mr. Smith:

(S: Ex. D 1 - Schedule Section 1).
Lots not exceeding 2,000 sg.ft. $140 per lot.
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Yes "each additional ..... half the above rates..." In the High
Yes the lot on the left, the lot on the right and Court
the lot 322-G each contiguous lot. Yes $140 for

No. 11
222010t and $70 for the other two lots, total Defendant's
° Evidence

D.W.1l.

Yes fees were doubled the same year and
they remained constant until 1971. Yes in 1971
the fees went up considerably. Yes in 1967 the

Evidence of
How Huai Hoon

fees were the same as those in 1951. Cross-
Examination
. 12th February
(S: Your own fees). 1982
{cont'd)

Yes these are personal to myself; I charge
what I wanted. I don't know what the other
surveyors charge. Yes I know that there are
some surveyorswho charge less.

(S: We had a survey done of 322-F in order
to lodge a caveat).

The method of survey is different. 1In 1977
I would charge $300.

(S: to Court: The fees we paid exactly the
same) .

Yes 322-F 1is in one block. Yes there is
another identical block but that is on a different
lot. The block in which 322-F is there are 36
units 18 up, 18 down. The other block has 38 units.
Yes I did the subdivision for the two blocks. My
total bill was $9000. Yes my clients had to pay
a Government fee and it was $8,139; that was in
1978, April. Yes we had an architect to submit a
building plan and his fees were $6000. There
were other additional Government fees- $1200 for
inspection fees, $60 processing fees, of planning
dept. Yes for all that I was able to sub-divide
74 units. Yes that works out to something like
$300 odd a unit.

Yes if I had done all this subdivision in
1967 It would have cost considerably less. I
would charge at that time $50 per unit, total
$3600; yes the Fees Order talks of a Lot.
The Lot on which 322-F is is 2593 sg. metres;
25,000 sgq. ft. 322-F alone is 115 sqg. metres =
1200 sg. ft. approximately. Yes Lot is the whole
area of land. There is no scale for the survey of
322-F. The calculation of the Government fees
are done by the Government Chief Surveyor, subject
to final survey.

Yes 25,000 sg. ft. would be $278, that is
according to Ex. D1 and D 2. VYes that is for the
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Cross-
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12th February
1982

(cont'd)

Re-
examination

whole Lot. For subdivision of a unit in a lot I
do not know the Government fees; ngrmally we
would send the plan to Chief Surveyor for
estimation of survey fees to be paid to the Land
Office.

I have been approached a few times to sub-
divide a unit in a whole lot. Yes I did not work
out the Government fees. I referred it to the
Chief Surveyor.

(S: This instant case, you sub-divided the
Lot).

We worked out roughly the Government fees
payable from our clients. Yes the Chief Surveyor
also gave a rough figure. My rough figure and the
Chief Surveyor's rough figure not the same. My
figure $8065 and the Chief Surveyor's $8139.

(S: Ex. D5 1972 fees - Schedule - Vertical
Subdivision - Strata Subdivision.)

Yes fees went up to $650 per lot. Strata
sub-division "For flat lots" means each individual
unit.

Architect not required in 1967. The Govt.
fees in 1967 would be the same as those in 1951.
No inspection fee in 1967, no planning fee also.
Inspection fee came in 1972; planning fee same
time.

Re-examination - Giam
(G: Lot in which 322-F is).

I gave the figure of $278. according to D 1,
according to D2 it would be $556. I divided the
whole block into 18 units downstairs and 18 units
upstairs in 1967. Actually we don't know how to
work out the Government fees, we got the Chief
Surveyor to do that. We did not know what
formula the Chief Surveyor used to work out
the fees. Yesterday I worked out the figure of
$560; I did that on the assumption that 322-F and
G consisted of 2 units and at $140 per lot total
$280 based on D1, based on D2 $560.

To Court: Yes I considered each unit as a Lot.
To excise 322-F out of the block without

sub-dividing the rest of the unit that is the only
way I could do it.

(Witness Released)
Sgd. F.A. Chua.

Giam: Case for the defendants.
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No. 12 In the High

Court
Counsels Submissions - Giam No. 12
1ll1th March, 1982 Counsels
Submissions
Giam - 11lth
Giam addresses the Court:- March 1982

Giam: Plaintiff's claim is for specific
performance of a lease dated 23rd July 1957, to
be specifically performed by defendants to have
the leases granted from lst August 1967 and 1st
August 1977 in accordance with clause 3(c) of the
said lease.

The facts not really in dispute. There is
a lease dated 23rd July 1957 made between
plaintiff and Chin Cheng Realty which has been
registered. We are not disputing it contains
clause 3(c). Tenant has claimed that he has given
notice pursuant to clause 3(c) for renewal of the
lease. From the evidence adduced and from the
pleadings particularly the Defence I will
categorise the whole action into 4 issues.

(1) Whether Clause 3(c) is a perpetual
renewal clause.

(2) As defendants raised in pleadings -
whether the plaintiff from the facts adduced is
time barred by the Limitations Act S 6, as a
result of his delay in bringing this action.

(3) Whether the Planning Act which came
into force in 1960 has released the defendants
of their obligation under Clause 3(c) of the lease
and whether clause 3(c) is now enforceable against
the defendants in view of the Planning Act.

(4) What is the interpretation of clause 1
of the lease with regard to the increase or
decrease in the assessment and how should the
rent be calculated?

First issue - It is quite clear that the
registered owners of the land who have not the
conduct of this case are not in a position to
adduce evidence relating to the intention of the
parties at the time of the execution of the lease;
but from the agreed bundle and from evidence of
P.W.1l I can make a few observations:-

(a) the 2 leases, the first lease of 4
vears AB 158 which also contained a similar clause
and the second lease of 10 years AB 163, were
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prepared by solicitors for the plaintiff. That
was not the normal practice. It was normally the
landlord's solicitors who prepare leases for
tenants to sign. I don't know if their landlords
and their solicitors realised the wordings of
Clause 3(c).

(b) P.W. 1 mentioned there was no discussion
of $110 p.m. was to be forever. If he is right in
his allegation that the landlords had agreed to
allow him to stay for as long as he liked then it
would also follow that the landlords had agreed
to allow him to remain at rental of $110 for as
long as he liked. I suggest that is highly
improbable. P.W. 1 also mentioned that the then
Managing Director of defts. one Ko Teik Kin had
agreed to this term and said he was a prominent
businessman and would have known what he was doing
and that is precisely the point I am making -
that an experienced businessman like Mr. Ko, if he
had realised or there had been an agreement or
discussion on the rental or term of years he
would not have agreed to an arrangement like that.
The result of this lease containing such a clause
is practically giving the plaintiff forever with
a monthly payment of $110. Again, I say that is
highly improbable. We were referred to AB 14
written by the landlords' previous solicitors,
which strangely enough, does not contain the
perpetual clause agreement and if they had agreed
with the plaintiff I submit the letter would not
have been written this way. Not only no mention
of perpetual lease, it is only 10 year lease with
a further option of another 10 years. They were
prepared to draft a lease for approval of
tenant's solicitors. What actually went on
between the plaintiff and the defendants'
representative at that time that resulted in this
lease and this clause is something I can't say. I
can only submit that it could not have been the
intention of the landlord to give a lease with a
perpetual renewal clause and that the defendants'
representative and their solicitors may have made
a mistake in the drafting of this clause. It is
well established by authorities that the Courts do
show a reluctance in holding a clause to be a
perpetual renewal clause and they do not generally
encourage such clauses. They lean against it
wherever possible and the rationale behind it is
quite clear - it is an unfair clause.

Caerphilly Concrete Ltd. v. Owen (1972) 1
W.L.R. 372, at 375G "The question ..... 376 .....
377 eeen 378 .....

I would concede that the wording in Clause 3 (c)
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is similar to the wording in the case I have In the High
just read. It is open to this Court to infer Court
from the documents and the evidence as to whether

it was in fact the intention of the parties at ggﬁniils
the time and if Court has to come to a conclusion et

. . Submissions
that this clause is a perpetual renewal clause, Giam - 1llth
the defendants say that the plaintiff is never- March 1982
the less statute barred by Section 6 of the (cont 'd)

Limitation Act.

Adjd. to 2.30.
Sgd. F.A. Chua.

Hearing resumed.
Giam continues:

2nd issue Section 6(1) (a) Limitation Act,
Section 6(8}).

I submit that Clause 3 (c) which is a
perpetual renewal clause is itself a contract.
An agreement contains terms of parties under hand
without a seal. The whole agreement is called a
contract. The agreement contains the conditions
and terms of the parties under hand and seal is in
law a deed. Nevertheless, a deed is a contract.
This lease is a deed because it is under hand and
seal. The reason why it is a deed is because it
has to be registered against the land and there
are provisions in the Registration of Deeds Act
that say if you have to register an agreement
against the land it must be by deeds. You cannot.
register an agreement. My point is a deed and an
agreement are both contracts. I would say clause
3(c) is clearly a contract. It is an executory
promise of the landlord to grant a tenancy to the
plaintiff on condition that he exercises his right
of renewal. The exercise of this right does not
automatically extend the lease, a right arises
and it 1is this contractual right which I say that
the plaintiff is entitled to enforce and to
enforce his contractual right that has arisen after
he has given his notice, he has six years to do
it and that is provided by Section 6 (1) (a).

My learned friend mentioned about covenants.
Again I say it is a gquestion of terminology. In
an agreement the terms and conditions are called
terms and conditions undertaken by each party.
"The landlord agrees with the tenants the
following conditions .." "The tenant agrees with
the landlord the following conditions." In the
case of a deed the terminology is different; 1in
case where the parties agree to the terms and
conditions they are called covenants. "The
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landlord covenants" and similarly "The tenant
covenants”. To me whether you call it an
agreement with terms and conditions or a deed with
mvenants, they all refer to the same thing. The
difference being only of legal form. They are
both contracts.

John Balman's Commentary on Land Titles Ord
1956 The Singapore Torren System 0 p. 150, S.67
provides for procedure for registration of an
option under Land Titles Registration System.
p. 151 "options ..... his right". Option itself
is a separate contract. That being so I submit
the facts of this case and clause 3(c) must come
under S. 6(1) (a) an action founded on a contract.

The next point as to when the cause of action
accrued. My learned friend suggested it accrued
from refusal. He says it must be clear and
unequivocal refusal. I don't dispute that. The
duty of this Court is now to find from the facts
when time actually starts to run. I would say
time commenced from the date of expiry of the 10-
year lease AB 163 i.e. on lst August 1967. I
say this is because the plaintiff has in his
evidence alleged, no reason to doubt it, that he
had as early as 3rd January 1967, AB 28A, exercised
his right under this clause. He was well within
his contractual right. The moment he exercised
his right the landlords' obligations have
commenced and if they do not comply with the
request they would be in breach of their obligations
under the clause. The tenant would expect that
this obligation would be complied with at least
by 1lst August 1967. The moment the landlords
failed to comply with the request by lst August
1967 the plaintiff's right of action has accrued.
When you say the refusal must be clear and
unequivocal I say it need not be statements that
are positive as long as the plaintiff knew by lst
August 1977 that he is not going to get his renewal
and as long as the surrounding facts up to 1lst
August show that the landlords are not going to
respond I submit is clear and unequivocal refusal.
To strengthen this argument further the plaintiff
not only wrote AB 28A in January he wrote a
further letter in April 1977 AB 288. April
having received no response to his January letter
it would be obvious that there would not be any
response from the landlords especially so when he

requested his solicitors in June AB 29 which is before

the expiry of the lease, wrote to the defendants
requesting again for renewal., I further submit
that all these subsequent correspondence only
confirms a refusal of the landlords to grant this
further lease and by the time lst August 1967 the
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plaintiff should have immediately taken steps to In the High
enforce his rights which he failed to do so. Court
Instead he chose to enter into protracted

correspondence with the defendants and ggﬁniils
threatening the defendants but did nothing to Submissions
enforce his rights. If Court does not follow Giam - 11lth
my argument on that and if Court thinks there March 1982
must be written refusal I would say the letter (cont'd)

of 22nd December 1967 written by solicitors of

the defendants to the solicitors of plaintiff,

AB 35, would have put the issue beyond doubt -
para 4 and 5. When this letter was read to the
plaintiff he had agreed that para 4 clearly sets
out the intention of the defendants not to grant
a further lease and para 5 confirms that
intention by giving him notice that he should
vacate the premises. Court is not concerned
whether they are right or wrong in taking the
stand, they may be wrong, they may have treated
their obligations under Clause 3(c), the right

of action of plaintiff has accrued beyond doubt at
least by 22nd December 1967 and it is now a simple
matter of calculation as to when the six years
expire. I submit whether the six years run from
lst August 1967 which I strongly contend it did
run from that time, whether it commenced from

22nd December 1967 under AB 35, a written refusal,
more than six years had passed by the time this
action was commenced. This action was filed on
29th July 1977.

The plaintiff has suggested through m.l.f.
that although no formal document was executed the
plaintiff nevertheless has a lease. If he had a
lease from lst August 1977 I say that such a
lease is void in law. All leases more than 3 years
must be registered and in this connection I refer
to the Conveyancing & Law of Property Act (Cap
268) S. 53(l). The question is what kind of lease
did the plaintiff have, if at all he has a lease?
Is it a lease for 10 years, if it is I say it is
void. If it is not then what kind of lease is
this? Is it a lease from year to year? or month
to month? and so on. I would put the plaintiff in
the position of a tenant holding over after the
expiry of a term of years unless he enforces his
rights to get the landlord to give a lease to be
registered for 10 years, it is only a tenant
holding over.

What is the position of a tenant holding
over? I submit he is holding over from month to
month because he is paying rental from month to
month and the law is that although he holds over
for month or month on an expired lease he will
have to comply with all the terms and conditions
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of the expired lease which are not inconsistent
with his monthly tenancy. In other words, the
tenancy period of 10 years which is inconsistent
with his monthly tenancy does not apply. But I
express the view if you hold over amdpay rent
there is one view he is on month to month

tenancy. There are also cases that the Court will
hold that the holding over more than a monthly
tenancy. The Courts will have to look at the
facts and sometimes they do come to the 10
conclusion that it is a yearly tenancy.

Syed Mohamed Alsagoff v. Max Behr (1883)
S.S.L. R. p. 637.

It is a question before the Court as to
what about the tenancy the plaintiff is holding
over - monthly or yearly. Syed Mohamed's case
held yearly, one of the reasons is that he was
running house as a hotel and the Court held because
he was running a business to treat him as a
monthly tenant and has to quit on a monthly 20
notice would be unreasonable.

I submit that although it is still open for
Court to hold to be a monthly tenancy after expiry
of least at most he is a yearly tenant.

Swift v. Ambrose - (1931) T.L.R. 594; h.n.,
595 r.c. "It would be difficult .... once only."

"Court ought to lean against a construction
which might lead to a perpetual option.”

Ariff v. Bahadur (1931) T.L.R. 238; h.n.

My learned friend has asked for specific 30
performance of a lease from lst August 1977
which expired on 31st July 1977. The period has
expired. If my learned friend is right that his
client is not statute barred I submit it would be
wrong to order specific performance of a lease
for a period that had already expired. Specific
performance is a discretionary relief exercised
by the Courts and if it cannot be performed then
Court should not grant specific performance for
that period. My learned friend said even there 40
is no formal lease it is being performed. I
submit that the lease that has been performed is a
void lease as it has not been registered and if
it is a void lease his right for renewal for the
next 10 years must have been contained in the void
lease, not the first lease. If that is so the
clause is also void, which now means that my
learned friend is not entitled to enforce clause
3(c) against the defendants to grant a new lease
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from 1lst August 1977. The other argument is In the High
this. 1If Court agrees with me that you should Court

not grant specific performance for a lease which

has already expired, my learned friend's claims No. 12

: Counsels
for a lease commencing from lst August 1977 Submissions
cannot stand because the clause for renewal Giam - 1lth
would have ended with the expiry of the lease March 1982
that was registered. There should be (cont'd)

continuity.

Next point.
Adijd. to an early date (2 days)

Sgd. F.A. Chua.

Thursday, llth March 1982

({Part-heard)

Suit 2187/77 (Contd.)

Hearing resumed.

Giam continues with his address:-

Giam: 1. It is open to Court to find if
the intention of the parties was to have a

perpetual clause.

2. The parties have been barred by the
Limitation Act from bringing this action.

3. The lease if it has been performed

is a void lease as it has not been registered

under Section 53 of the Conveyancing & Law
Property Act. The covenant for renewal of lease
is also void.

4, If lease is void and plaintiff has
lost his rights he is a tenant holding over as a
monthly tenant - cited cases. Another case:

Lee Ah Toke v. Chan Ah Fat (1894) S.S.L.R.
20,22 Judgment.

Court should not order specific performance
of a lease which has been performed.

3rd issue: The lease cannot be performed in
view of the Planning Act which came into force in
1960 - S. 9(3) Cap 279; S 9 (9) - an offence to
sub-divide the land if he does not comply with
Sec. 9. Definition of "Sub-divide" Sec. 2(1l)...
Provided ...... definition." If you grant a lease
for 10 years without proper sub-division you are
committing an offender under Section 9.
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The lease was registered in 1957 giving the
plaintiff a lease for 10 years and this was
before the Planning Act came into force. By time
lease expired in 1967 if the plaintiff wanted a 10
year lease the deft. could only grant it to him if
he carried out proper sub-division otherwise he
has committed an offence. TIf it is argued that the
plaintiff already had his 10-year lease from 1967 -
1977 then I say that the lease is illegal by
virtue of the Planning Act because no proper sub-
division was obtained. The defendant has opened
himself liable under S. 9 for committing the
offence. And if this lease is illegal then the
covenant continued in the lease purportedly
performed cannot be enforced.

We have a situation where the parties have
agreed to a l0-year lease in 1957 and in the
words of the plaintiff "subdivision was never
discussed". Neither party had contemplated sub-
division and I submit neither knew that the
Planning Act would come into force in 1960 to make
subdivision necessary in this case. I submit it
is not open to Court to find that the deft. should
now be saddled with an additional obligation of
obtaining subdivision to enable the plaintiff to
remain in the premises for 10 years. It is also
not open to us to speculate as to whether the deft.
would have agreed to let the plaintiff have a lease
for 10 years, if he had to apply for subdivision.
It could be that the deft. would only agree to 3
years or 5 years but it is not for us to speculate.
I submit in view of this the correct way to look at
it would be that the Planning Act has now rendered
this renewal clause unenforceable. To accept the
other argument would mean that a party can create
a lease for 10 years without subdivision and with
a renewal clause, then perform it and still come
to Court and obtain enforcement. This cannot be
correct.

As regards illegality I have cases on JJs'
point of view:-

In re Mahmoud & Ispalani (1921) 2 K.B. 716
h.n. 728 "It is perfectly .... 729 ..... his own
illegality.

St. John Shipping Comp. and Joseph Rank Ltd.
(1957) 1 Q.B. 267; 283 "I am satisfied ...
unenforceable.

Kirl Cotton Co. Ltd. v. Dewani. (1960) A.C.
192; h.n.; 202 "Nevertheless ..... of an action".

The lease for 10 years which is not registered
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is void under the Conveyancing & Law Property Act 1In the High
and therefore unenforceable and is illegal under Court
the Planning Act and is therefore unenforceable. No. 12

Counsels
Submissions
Giam - 1l1lth
March 1982
(cont'd)

Next point - my learned friend has brought
to Court's attention that the lease that was
registered in 1957 had an endorsement of the
Registrar of Deeds - AB 163. "Registered on ....
in the exercise ..... " On face there is a
discretion exercised under Rule 13 of the 1934
Rules. Registration of Deeds Ord (Cap 255) S 14
(1) (c) this was the Act which was in force when
AB 163 was registered. There must be a proper
Lot and it must be identified when you register
against the Lot. Rule 13 (2) (3) Registrar would
exercise his discretion in cases of leases where
the building is only occupying part of the Lot
or is for a lease that applies to a building which
occupies part of a Lot or in cases where it is a
lease relating to a portion of a building which
occupies the Lot. 1In case if sub-rule 3 leases of
7 years or less ....; no building. 1In the case
of land the Registrar would not exercise his
discretion if lease is more than 7 years or it is
prohibited completely. So that a person who wants
to register a lease of more than 7 years against a
part of a whole Lot he would have to apply for
subdivision so that he would get a separate Lot.
Relating to building Court will notice there is no
time period so far as leases are concerned so that
anyone who wants to register a lease for more than
7 years in respect of a part of a building or a
building standing as a part of a Lot can register
his lease as long as he has a proper plan
demarcating the portion of the building
identifying the premises. In 1957 when AB 163
was presented the Registrar had exercised his
discretion under Rule 13(2), no subdivision was
required. Then the Ord. is now incorporated into
the Registration of Deeds Act (Cap 281) which
contains a similar provision under S. 14(1).

Rules have also been changed and new Rules in force-
Registration of Deeds Rules, 1979. A similar sub-
rule appears in Rule 13(1) (b) (c). I submit the
position would not have changed if not for the
Planning Act. To register a lease for a building
which occupies a part of a Lot being a lease of
more than 7 years if the Registrar exercises his
discretion under Rule 13 (1) (b) and registers the
document like the case of AB 163, then the
Registrar has approved or endorsed the committing
of an offence by the parties. I say that the
Registrar, in view of the Planning Act, will,
under no circumstances, exercise his discretion
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for leases of a building occupying a part of a
Lot with a tenure of more than 7 years. So

what is the effect now of Rule 13(1l) (b)? This
sub-rule is still operational, it is operational
only in cases of leases for building occupying
part of a Lot with a tenure of less than 7 years
and this rule is necessary because Section 53 of
the Conveyancing & Law Property Act says that all
leases more than 3 years must be registered and
since the law does not burden the lessor or lessee
with subdivision for leases of 3 to 7 years, the
Registrar will have to use his discretion to allow
the registration of such leases. So my point is
that my learned friend in his statement that the
Registrar may or would exercise his discretion

if such a lease is presented today without sub-
division, I say the Registrar would not exercise
his discretion in view of the Planning Act and
this was the position also in 1967 when AB 163
expired. It is also the position in 1977 when
the other 10 years had expired.

Next point - Rent,

The question is how should the rent be
increased. According to my learned friend he has
given us a formula whereby the plaintiff would pay
all increases in property tax and the rental
remains at $110. Our contention is that rental
should be increased based on the annual value.

It is a simple formula of the rent calculated at
1/12th of the annual value.

AB 163 - clause 1, proviso "Provided
however .... accordingly. " "Assessment" I suggest
the clue lies in the word "proportionately". The
Concise Oxford Dictionary, 5th Ed. "Proportion" -
"equality of ratio between 2 pairs of quantities".
In 1957 when the lease was granted to plaintiff
the annual value was $1320. I say the ratio of
$110 to $1320 is 1/12th and therefore if
there is any increase in the annual value it would
also bring about an increase in the rental by the
same ratio 1/12th. That is the meaning of
"proportionately".

I submit therefore the plaintiff is liable
to pay his rental to the defendants at all times
based on 1/12th of the annual value in spite of
the fact that lease expired in 1967 and all terms
and conditions would still be applicable as long
as they can be applied. TI have submitted he had
held the tenancy on month to month basis and I say
that all the conditions and terms still apply to
him on a month to month basis. It follows he is
liable to pay for an increase in the rental based on
the interpretation of clause 1 of the expired licence.
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Last point - Case commenced by defts. in
the District Court. The defendants had claimed
against the plaintiff possession of the premises
after giving him notice to quit. Notice
expired 31lst August 1977. Earlier in his
opening statement m.l.f. has mentioned para 6
of the Statement of Claim "Although no fresh
lease ..... lease". My learned friend said
there was a lease which expired in 1967 and
because of para 6 there is an admission that it
was performed. My reading of this is that you
cannot say that the lease was performed. The
law is that if the tenant holds over after 31st
July 1967 he would still have to comply with the

terms and conditions of the lease, so far as it is

applicable. There is nothing wrong with the
pleadings, the facts are right. Even assuming

that my learned friend is right that the lease has

been performed, it would still be void, illegal
and unenforceble, as I have already submitted.

I therefore submit that the defendants'

action in the District Court action is correct in

law and they should be given possession of the
premises.

My learned friend has counter-claimed in
the District Court action for specific
performance of the lease, which is substantially

the same claim as his claim in this case. If his

claim fails in the High Court action, it
necessary follows his counterclaim must be
dismissed.

I therefore ask Court to dismiss the High

Court action of the plaintiff with costs and give
judgment for the deft. in the District Court case
for recovery of possession and dismiss the counter-

In the High
Court

No. 12
Counsels
Submissions
Giam - 1llth
March 1982
{cont'd)

claim of the plaintiff in the District Court action.

Adjd. to 10.30 tomorrow.
Sgd. F.A. Chua.

Friday 12th March 1982

Part-heard (Contd.)
Suit No. 2187/77:

Hearing resumed.

Giam continues:-

Rental - Proviso to Clause 1 "proportionately"

If the parties had agreed that the rental

63.
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Smith

remains the same and that the tenant pays the
increase of the assessment or decrease in the
assessment, then I say it would have been stated
in the proviso that rent shall remain at $110

and all increases and decreases in the assessment
shall be the responsibility of the tenant.

Again on p. 2 of the lease AB 164 the clause
3(b} ..... Landlord to pay taxes, assessments etc.
So that if as tenant states that any increase in
assessment he will bear or any decrease is to
his credit I would have thought that a proviso
would be put into this sub-clause relating to the
increase or decrease in the assessment and if
the intention is that the rental is to remain at
$110 throughout then the parties would have
specifically provided for that and not provided
as they have done in clause 1. The proviso again
says the rent shall be proportionately increased
or decreased. It mentions "rent". I submit the
only possible way to interpret this would be to
look at it and calculated it based on annual value
so that it goes up or down proportionately.

Smith Last point of my learned friend.

On the evidence I submit parties were not thinking
about the rent going up to astronomical heights or
to fluctuation of rents according to annual value.
What they were thinking of was about the tax payable
by the landlord. 1If landlord had to pay more tax
then that additional tax would be built into the
rent - additional tax borne by the tenant. If
landlord has to pay les tax the tenant got the
benefit of it. Hence the word "decrease".

The net rent was always to remain the same.

The Dr. had a lease already for 4 years and
that had a covenant for renewal and in fact a
perpetual covenant for renewal and consequently
the effect would be that the rent would remain the
same ad infinitum. Even if the tax went up and
it was at landlord's request that provision should
be made in that one aspect - the increase in tax
and the word "assessment" used in those days and
now means "the tax payable" and you have to
arrive at the assessment, 2 factors to be
considered - the rates and the annual value and
applying one to the other you arrive at the
assessment, the tax payable.

All solicitors know what annual value means.
If they meant annual value they would have said
so. All know what we meant by assessment - how
much do you pay.

64.

10

20

30

40

50



10

20

30

40

You can say "tax payable" or "assessment". In the High
Only word which my learned friend can have an Court
argument is the word "proportionately". Shorter

Ooxford Dictionary "proportionately", p. 1601, ggﬁn;ils
Rates", 1659. Submissions
. , . Smith - 12th
No one anticipated in 1957 what was going March 1982
to happen. (cont'd)

Assessment does not mean annual value.
Clause 1 drawn up by landlord's solicitors.

Next point - perpetual renewal lease.

Correspondence drawn by Dr's solicitors on
terms. RCH Lim well-known conveyancing lawyers -
they were acting for Chin Cheng which became a
multi-million corporation. The wording of this
clause is a clause which every conveyancer knows
and every convevancing book will tell you so. RCH
Lim knew exactly what they were doing. Not much
use looking at cne letter as m.l.f. did; you have
to look at the document.

27 Hals. 4th Ed. p. 280 para 360.

Next point the lease and the option in the
lease. My learned friend says it is a contract -
under seal or not under seal. Reason this lease
is under seal nothing to do it is a contract.

It is a conveyance and has to be under seal, if
not void.

Lease - I submit it is not a contract.
It creates a legal estate in the land; it 1is
binding on all the reversionists and successors
in title and successors in title can sue the
reversionists - no privity of contract. Doctrine
of frustration never applies to a lease; it is
not liable to repudiation and acceptance as a
contract is. All the covenants in the lease run
with the land and all part and parcel of the land.

Total O0il v. Thompson Garages (1972) 1 Q.B.
318, h.n. 324 "The second point is ... acceptance".
H...... 325 ..... "

National Carriers Ltd. v. Panalpina (Northern)

Ltd. (1981) 1 All E.R. 1l61.

27 Hals. 4th Ed. p. 9 para 1, Note 4 para 2.

Qur case lease for a term of 10 years. What
is the effect when it contains a term for
perpetual renewal?
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27 Hals. p. 90 para 113 .... "An option to
YENEOW. e oo oo run with the land ...... "

No. 12
Counsels
Submissions
Smith - 12th
March 1982
(cont'd)

Next point - Exercise of option, but landlord
never executed the lease. What is the effect. All
my learned friend's submission is incorrect. I
rely on:

Gray v. Spyer (1922) 2 Ch. Div. 22 h.n. 29
"A that I have to do ..... 30 ..... year to year".
33 "With all respect ..... 34 ...... at length."

It is a perpetual lease subject to right to
exercise every 10 years.

Next point - 10 year term. There is no
agreement for a lease, as my learned friend says.
What term have you got? I submit you have the
full term.

Tottenham Hotspur v. Princegrave Publishers
(1974) 1 W.L.R. 113 h.n. 121B "The plaintiff's
second submission ....

Lowther v. Heaver (1889) 41 Ch. D. 248 h.n.

264 "Then as to ..... that a tenant holding ...."

National Carriers (1981) 1 All E.R. 178 F
"As for the significance .... to refer." 178
bottom "Again .... 179 .... frustration".

On the pleadings - there was a lease with
covenant for renewal.

Notice of 3rd August 1977 AB 70 "tenant"
not a notice terminating monthly tenancy or any
tenancy.

Statement of Claim in 0.S. - there is a
lease in existence. Nothing about the Planning
Act. ©Nothing about frustration; nothing about
time barred. They are estopped from saying that
the Dr. is not their tenant. Statement of Claim
in September 1977, lease expired in July 1977.
Action commenced in Sept. 1977. I submit it has
been performed.

Years later m.l.f. comes up with these points.

We have acted all these years on a term of
our lease.

AB 163 - Clause 2 - tenants" covenants -
clause 2 - Landlord's covenants.

Amended Bundle of Pleadings p. 19 Amended
Reply in 1980. para 22.
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Landlord regarded the Dr. as the tenant In the High

for the whole 10 years - estoppel. Court
No. 12
. Submissions
Planning Act Smith - 12th
. . .. , March 1982
Only question of subdivision. Chin Cheng (cont'd)

never raised the point. Registrar can dispense
with it. It did not apply to leases of less
than 7 years. Landlord did not trouble to sub-
divide.

Frustration

Leighton Investment v. Cricklewood Property
(1943) 1 K.B. 493, 495 "The sole issue ..... kind
of lease.”

Now there has been sub-division.

(Giam: That is irrelevant to my argument.)

No bar to specific performance now.

C.A.V.
Sgd. F.A. Chua.

Certified true copy.
Sgd.
Private Secretary to Judge,

Court No. 2.
Supreme Court, Singapore.
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Court
Judgment of Chua J. - 3rd
No. 13
Judgment of August, 1982
Chua J. - 3rd

August 1982
IN THE HIGH COURT OF THE REPUBLIC QOF SINGAPORE

Suit No. 2187 of 1977

Between

HIRENDRA LAL BANNERJI Plaintiff
And
CHIN CHENG REALTY (PTE) LIMITED Defendants

JUDGMENT OF CHUA, J.

By a lease dated the 23rd July, 1957, made
between the parties (the said lease), the
defendants demised to the plaintiff all that the
premises known as No. 322-F, Changi Road, situate
in Singapore in a block of shop houses standing
at the junction of Changi Road and Telok Kurau
Road, together with the land and a room at the
back thereto (the said premises), for a term of
ten years from the 1lst August, 1957, at a rent
of $110 p.m. subject to increase or decrease
"if the assessment on the said premises shall ...
be increased or decreased".

By clause 3{(c) of the said lease the
defendants covenanted "that the Landlords will on
the written request of the Tenant made three
calendar months before the expiration of the term
hereby created and if there shall not at any time
of such request be any existing breach or non-
observance of any of the covenants on the part of
the Tenant hereinbefore contained at the expense
of the Tenant grant to him a lease of the demised
premises for a further term of Ten years from the
expiration of the said term at the same rent and
containing the like covenants and provisos as
are therein contained including the present covenant
for renewal."

By letter dated the 3rd January, 1967, the
plaintiff requested the defendants to grant to the
plaintiff a further term of ten years from the
expiration of the first term, namely on the 31lst
July, 1967, on the same terms. The defendants
did not grant a further lease.

The plaintiff has since the expiration of the
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said term remained in possession of the said In the High

premises and still remains in possession thereof. Court

By letter dated the 15th March, 1974, the  So; 13 =
defendants informed the plaintiff that the Chug 3
Comptroller of Property Tax had increased the 3rd Au.ust
annual value of the said premises from $1320 to 1982 9
$2880 with effect from the 1lth March, 1974, and (cont 'd)

that the rent would be increased from $110 p.m.
to $240 p.m. with effect from the 1llth March,
1974, in accordance with clause 1 of the said
lease.

By letter to the defendants dated the 22nd
April, 1977, the plaintiff requested the
defendants to grant to the plaintiff a further
term of ten years from the expiration of the term,
namely from 31st July, 1977. The defendants did
not grant the said further term.

The plaintiff commenced the present
proceedings on the 27th July, 1977, and now claims
to have the said agreements specifically performed
by the defendants and to have leases granted to him
accordingly from the lst August, 1967, and lst
August, 1977.

The defendants through their solicitors by
letter dated the 3rd August, 1977, gave the
plaintiff notice to quit and vacate the said
premises by the 3lst August, 1977.

The defendants on the 29th September, 1977,
commenced an action in the District Court (D.C.
Summons No. 4724 of 1977) against the plaintiff,
claiming possession of the said premises and
arrears of rent payable at $240.00 p.m. from the
1l1th March, 1974, and mesne profits from the lst
September, 1977. The plaintiff counterclaimed for
specific performance of the agreements and to
have leases granted to him from the lst August,
1967, and the lst August, 1977.

By an order of the High Court, in Originating
Summons No. 416 of 1977, dated the 23rd January,
1978, it was ordered that D.C. Summons No. 4724 of
1977 be transferred to the High Court and that it
be consolidated with the present suit.

The said premises has since the commencement
of the present suit been sold in 1978.

The defendants contend that the plaintiff
was in breach of the said lease as he had failed
to pay the increased rent of $240 p.m. with effect
from the 11th March, 1974, in accordance with clause
1l of the said lease.
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The relevant portion of Clause 1 reads:

" - PAYING THEREFOR monthly during the said
term the rent of Dollars One hundred and ten
($110.00) ..... PROVIDED however that if the
assessment on the said premises shall at any
time within the said period be increased or
decreased then and in such event the said
rent shall also be proportionately increased
or decreased accordingly. "

The annual value of the said premises was
increased from $1,320.00 to $2,880.00 with effect
from 11th March, 1974. The defendants say that in
view of the increased assessment the rental payable
by the plaintiff after that date is $240. This
figure is arrived at by doing the following
calculations:

$110 x $2880
$1320

or by taking 1/12 of $2880 = $240
(just as $110 is 1/12 of $1320).

= $240

The contention of the plaintiff is that the
increase in rental is proportionate not to the
increase in annual value but to the increase in
assessment, which is 36% of the annual value.
Calculated on this basis the increase in rental
payable comes to $46.80 p.m., which together with
the 0ld rent of $110 makes $156.80.

According to the plaintiff's formula, the
plaintiff is to pay all the increases in the
property tax and the rental is to remain at $110.
I do not think that is the proper interpretation
of clause 1. I am of the view that the inter-
pretation of the defendants is the correct one -
the rental should be increased based on the annual
value. It is a simple formula of the rent being
calculated at 1/12 of the annual value.

The evidence is clear that the plaintiff
despite repeated requests has not paid or even
tendered the proper rental payments in accordance
with the said lease since March, 1974. 1In
consequence thereof the plaintiff was in breach of
the said lease and therefore not entitled to
renewal of the same.

The next question for consideration is
whether Clause 3 (c) of the said lease gave the
plaintiff a perpetual right of renewal.

In Caerphilly Concrete Products Ltd. v. Owen
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(1972) 1 W.L.R. 372, by a lease dated the 6th In the High
May, 1963, the predecessor in title to the Court
plaintiff landlords demised the premises to the

tenant Owen for a term of five years from the gzé ;int of
lst January, 1963, at a yearly rent of £10 Chug J

payable by a single payment of €50 in advance. 3 AUQUS E
Clause 4(3) provided that on the written request 1582 El
of the tenant a lease for a further term of five (cont'd)
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years would be granted to him "at the same rent
and containing the like covenants and provisos

as are herein contained (including an option to
renew such lease for a further term of five years
at the expiration thereof)." The tenant, who had
occupied the premises prior to 1963 under similar
leases, by an oral agreement in 1957 sublet the
premises to the Landlords on a weekly sub-tenancy
at the weekly rent of 30 s. and the landlords
remained in possession under the sub-tenancy until
the 31st December, 1967. On the 8th February, 1968,
the landlords' predecessor conveyed to the
landlords the freehold of the premises. The
tenant's option to renew was not registered in the
Land Charges Registry pursuant to the Land Charges
Act, 1925, and no request in writing for the

grant of a new lease was made. On the 23rd June,
1969, the landlords issued a summons seeking a
declaration that on the true construction of the
lease the tenant was not entitled to a term of
2,000 years in the land demised thereby, and that
in the event that had happened the tenant had no
title to or interest in the land. Foster J. held
that the lease was perpetually renewable and
dismissed the summons. The landlords appealed.
The appeal was dismissed. The Court of Appeal
held that the lease was perpetually renewable
since it was plain that by the words used the
parties were explaining that the covenants and
provisos contained in the first lease which it
required the second lease to contain were to be
construed as a reference to all those covenants,

including an option to renew as defined by Clause
4(3).

Russel L.J. in the course of his judgment
said (p. 374):

"The approach to the question whether
a lease is perpetually renewable is not in
doubt. The language used must plainly lead
to that result: though the fact that an
argument is capable of being sustained at
some length against that result does not
of course suffice. As a matter of history,
when a covenant by a lessor conferred a right
to renewal of the lease, the new grant to
contain the same or the like covenants and
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provisos as were contained in the lease, the
courts refused to give literal effect to
that language, which if taken literally
would mean that the second lease would contain
the same covenant (or option} to renew,
totidem verbie, and so on perpetually.

The reference to the same covenants was
construed as not including the option
covenant itself. This limited the tenant's
right to one renewal. 1In order therefore

to make it plain that the covenants to be
contained in the second lease (to be granted
under the exercise of the option to renew)
were to include also the covenant to renew,
draftsmen were accustomed to insert phrases
such as "including this covenant," so as

to achieve a perpetually renewable lease.

As I have indicated, if they did not do
this, the second lease would not contain any
option clause.

The operation of the words of inclusion
was not limited to requiring the second
lease to contain a covenant to renew once
more only, which would have been the outcome
if the words of inclusion had been omitted in
the second lease. This was because the
words of inclusion could not properly be
construed as requiring the second lease to
contain the same covenants other than the
covenant to renew but additionally to include
an option to renew once more only - a total
of three terms. The words of inclusion defined
or explained what was meant by "the same
covenants," that is to say, as including the
covenant to renew. Consequently in the second
lease, in order to comply with the words of
definition or explanation, the covenants
referred to therein to be contained in the
second lease must contain the same wording
including the inclusion.

In the present case the brackets make
it abundantly plain that the parties are
explaining that "containing the like
covenants and provisos" is a phrase intended
to embrace an option. That is to say that
the covenants and provisos contained in the
first lease, which the first lease requires
the second lease to contain, are not to be
construed as a reference to those covenants
and provisos other than an option to renew.
But what covenant in the first lease (to be
repeated in the second) can be regarded as
such except clause 4(3)? The second lease
must contain the clause 4(3) covenant. When
the clause 4(3) covenant speaks of "the like
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Sachs

covenants and provisos" it defines them In the High
as including an option to renew. If the Court

words of clause 4(3) are repeated in the

second lease without the words in ?8& éint of
parenthesis the second lease will not be J

: - . Chua J.
carrying out the requirement of the first 3rd Auqust
lease: it will not be granting an option 1982 d
for a further lease containing "the like (cont 'd)

covenants" as defined.

It was argued that if this was
intended the draftsman would have used the
well known phrase " (including this covenant)."
It is true that he might have done so, and
that on this view he may be accused of
verbosity. But on the other view, the
draftsman would be guilty of including the
option in the like covenants when he simply
meant the second lease to contain an option
to renew, and further of failing adequately
to define the terms and conditions for the
exercise of this independent second and last
option. The only reasonable construction of
the language of clause 4(3) is such as to
lead to a perpetually renewable lease, and
accordingly in my view the appeal fails."

L.J. said in his judgment (p. 375):

"It is trite to say that when construing
a document such as a lease it is the prime
purpose of the Courts to seek to adopt a
meaning that conforms to the intentions of
the parties. ©Not even the most impeccable
conveyancing logic, however neatly
expressed, can convince me that in the
instant case it was the mutual intention of
the parties that the lease should be
perpetually renewable. So far as the
landlord is concerned it seems to me highly
unlikely that he really intended that this
particular lease could or should be "for
ever". My doubts on this question of
intention extend also to the tenant - for I
would acquit him of any intent to lay a trap
through the operation of the words enclosed
in the brackets, which we know to have been
added to the draft at the very last moment
by his solicitors. It is difficult indeed,
at any rate so far as I am concerned, to
think that two business men would be
talking in terms of five years if both - or
indeed either - of them truly meant that a
lease should be granted which went on ad
infinitum.
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Were I in a position to give effect to
the views just expressed that would result
in the landlord succeeding in this appeal:
but it is necessary to consider whether the
authorities which were so fully and so
helpfully cited to us permit such a result.
An examination of the relevant decisions
discloses an area of law in which the courts
have manoeuvred themselves into an unhappy
position.”

He later said (p. 377):

"I could wish that the Courts had
followed the apparent preference of Lord
Fitzgerald in Swinburne v. Milburn (1884) 9
Apo. Cas. 844, 855 for confining inter-
pretations of perpetual renewability to
leases where words such as "for ever" or
"from time to time for ever hereafter" or
some equivalent were used in the relevant
document. This approach would have avoided
that sort of path by which good logic can
on occasion make bad law, and would have
been in accord with the aphorism that at
times 'logic is only the art of going wrong
with confidence'."

And he concluded:

"Having, however, examined the
authorities, I feel bound in this Court to
say that the matter is concluded by them in
that the words in brackets, as inserted at
the last moment, have in law the same effect
as those considered in Parkus v. Greenwood
{1950) Ch. 644."

Having regard to the authorities I too have
to come to the conclusion that in the present case
there is a perpetually renewable lease.

The defendants say that even if Clause 3(c)
created a perpetually renewable lease the plaintiff
is nevertheless statute barred by Section 6 of the
Limitation Act (Cap 10).

Section 6 reads:-
"6 (1) Save as hereinafter provided the
following actions shall not be brought

after the expiration of six years from the
date on which the cause of action accrued,
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that is to say:- In the High

Court
Ei; actions founded on a contract ... No. 13
o) i Judgment of
(d) ............ . Chua J.
............ 3rd August
The plaintiff submits that the said lease 1382 '
(cont'd)

is not a contract and does not come within the
provisons of Section 6. The argument of

counsel for the plaintiff why a lease is not a
contract is this. A lease creates a legal estate
in the land; it is binding on all the

reversioners and successors in title and the
successors in title can sue the reversioners
although there is no privity of contract. Further,
the doctrine of frustration never applies to a
lease; it is not liable to repudiation and
acceptance as a contract is. All the covenants in
a lease run with the land and all part and parcel
of the land.

There is no substance in this submission.
Originally the relationship of landlord and tenant
was one of contract only but from early times the
contract conferred an estate in the land without
losing all its contractual characteristics. 1In
my view the said lease comes within the provisions
of Section 6(1) (a).

The question then arises as to when the cause
of action accrued in this case. Counsel for the
plaintiff submits that it accrued from unequivocal
refusal to perform. The defendants do not dispute
this. The plaintiff says that there is no such
unequivocal refusal to perform until 3rd August,
1977, when the defendants served a notice to quit
on the plaintiff asking him to deliver up
possession on the 21lst August, 1977.

It is for me to find from the facts when
time actually started to turn. The plaintiff had
as early as the 3rd January, 1967, six months
before the expiry of the said lease exercised his
right under Clause 3(c). When the plaintiff did
not hear from the defendants he again wrote on the
20th April, 1967, (AB 28 B) drawing their attention
to his letter of the 3rd January, 1967, requesting
for a renewed lease for a further ten years. When
there was no reply it was obvious to the plaintiff
that there would not be any response from the
defendants and he instructed his solicitors to
write to the defendants on the lst June, 1967,

(AB 29) about the renewed lease. When there was
no response by the 31st July, 1967, the plaintiff
must have realised that the defendants were not
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going to comply with Clause 3(c). There was clear
and unequivocal refusal to perform by the
defendants. I find, therefore, that time began to
run from the lst Augqust, 1967. The Plaintiff
should have taken immediate steps to enforce his
rights which he failed to do. 1Instead he chose to
write protracted correspondence with the
defendants and threatening the defendants but did
nothing tc enforce his rights. If there was any
doubt in the mind of the plaintiff, the letter of
the defendants' solicitors (AB 35) would have put
the issue beyond doubt that the defendants had no
intention of granting a further lease. The right
of action of the plaintiff has accrued beyond
doubt at least by the 22nd December, 1967. More
than six years have passed from the date on which
the cause of action accrued.

Counsel for the plaintiff submits that
although no formal document was executed the
plaintiff nevertheless has a lease for ten years
as the plaintiff had exercised his option, and
both sides had performed it and the defendants
had recognised the lease right up to 1977.

Counsel for the defendants submits that the
holding over could not create a lease of ten years
as such a lease would be void by virtue of
section 53 (1) of the Conveyancing & Law of Property
Act (Cap 268). If a valid tenancy is created it
would be one of month to month because the tenant
is paying a rental from month to month and at most
a tenancy from year to year.

It is not necessary for me to decide on the
point raised. The plaintiff has allowed his right
to enforce the contract to become barred with the
result that he can resist the defendants' claim
to possession only by seeking to establish a title,
the acquisition of which is forbidden by the
Limitation Act. The Act disables him from
contesting the defendants' right to possession.

Another defence raised by the defendants is
that Clause 3(c) cannot be pertormed. The
defendants submit that since 1960 it is an offence
for the defendants to grant a lease for a term
exceeding seven years without proper subdivision
under the Planning Act, (Cap 279) which came into
force in February, 1960.

Section 9(3) of the Planning Act provides:
"No person shall subdivide any land unless -

(a) he has obtained the written permission
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of the competent authority, and a In the High
copy of its written permission has Court
been forwarded by the competent

: " No. 13
authority to the Collector .... Judgment of
' ) . Chua J.

Section 9(9) provides: 3rd August

) . 1982

Any person who contravenes the provisions (cont'd)

of subsection (1) of (3) of the section,
is guilty of an offence under this Act
and is liable on conviction to a fine ...."

The defendants submit that Clause 3(c) of
the said lease is subdivision within the meaning
0of the definition "subdivide" in Section 2(1l) of
the Act, which reads:-

" -a person is said to subdivide land if, by
any deed or instrument, he conveys, assigns,
demises or otherwise disposes of any part of
the land in such a manner that the part so
disposed of becomes capable of being
registered under the Registration of Deeds
Act or in the case of registered land being
included in a separate folio of the land
register under the Land Titles Act, and
"subdivision" shall be construed accordingly:
Provided that a lease for a period not
exceeding seven years without the option of
renewal or purchase shall not be deemed to
be a disposal within the meaning of this
definition; "

The plaintiff contends that the defendants
are not precluded from granting a further lease
by the Planning Act. He submits that the said
lease when originally granted having been capable
of and having been registered under the Registration
of Deeds Act was not a lease which "becomes"
capable of being registered under the Registration
of Deeds Act as a result of the disposal within
the meaning of the Planning Act. I am unable to
accept this submission.

The plaintiff then argues that the defendants
could and should have applied for written
permission for subdivision and that such written
permission would have been granted if applied for.

It seems to me that it was never in the
contemplation of the parties that subdivision
should be applied for in respect of the said
premises. The plaintiff says that the defendants
are required to apply for subdivision of the said
premises. That would be a fundamental change in
the conditions of the said lease. I am of the
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view that by virtue of the Planning Act, clause
3(¢c) is unenforceable as against the defendants
and the defendants are released from their
obligations thereunder.

In the result the plaintiff's claim must be
dismissed with costs. There will be judgment for
the defendants in terms of their prayers in
District Court Summons No. 4724 of 1977 and costs.

JUDGE
3.8.82 10

Certified true copy.

Sgd.

Private Secretary to Judge
Court No. 2

Singapor;.
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Order of Court - 3rd August 1982

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

August 1982
Suit No. 2187 of 1977

L.S. Between
HIRENDRA LAL BANNERJI Plaintiff

And
CHIN CHENG REALTY (PTE) LTD. Defendants

and

D.C. Summons No. 4724 of 1977

Between
CHIN CHENG REALTY (PTE) LTD. Plaintiffs
And
HIRENDRA LAL BANNERJI Defendant
(By Action)
And
Between
HIRENDRA LAL BANNERJI Plaintiff
And

CHIN CHENG REALTY (PTE) LTD. Defendants
(By Counterclaim)

(Actions and Counterclaim consolidated by
Order dated 23rd January 1978)

BEFORE THE HONOQURABLE MR. JUSTICE F.A. CHUA

ORDER OF COURT

THIS CONSOLIDATED ACTION AND COUNTERCLAIM
coming on 3rd August 1982 for trial before this
Court in the presence of Counsel for the respective
Plaintiffs and Defendants AND UPON READING the
pleadings and the Order dated 23rd January, 1978
AND UPON HEARING the evidence and what was alleged
by Counsel for the respective Plaintiffs and
Defendants

THIS COURT DOTH ORDER :-

1. With regard to High Court Suit No. 2187/77:-

i) That this action be dismissed;
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ii) That the Plaintiff in the action do pay
to the Defendants its costs of this
action to be taxed.

2. With regard to District Court Summons No.
4724 of 1977:-

i) That the Defendant in this action do
give the Plaintiff possession of the
immovable property described in the
Statement of Claim as No. 322-F, Changi
Road, Singapore;

ii) That arrears of rent at $240.00 per
month from the llth day of March 1974
until the 31st day of August 1977 be
paid by the Defendant to the Plaintiffs;

iii) That mesne profits be paid by the
Defendant to the Plaintiffs from lst
day of September 1977 until possession
of the said premises 1is given up by
him;

iv) That the Defendant do pay the
Plaintiffs its costs of this action to
be taxed;

V) That the Counterclaim do stand dismissed
with costs to be taxed and paid by the
Defendant Hirendra Lal Bannerji to
the Plaintiff,

AND IT IS ORDERED that the execution be stayed for

one (1) month and if within that time the said
Hirendra Lal Bannerji gives notice of appeal,
execution be further stayed until the determination
of the appeal or as may be according to the

Judge's direction.

Dated this 3rd day of August 1982.

Sgd. Tay Yang Kwang
ASST. REGISTRAR

RECEIVED
15 OCT 1982
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No. 15 In the Court

of Appeal
Notice of Appigéz- lst September No. 15

Notice of
Appeal - 1lst

IN THE COURT OF APPEAL OF THE REPUBLIC OF igg;ember
SINGAPORE
Civil Appeal No. 52 of 1982
Between
HIRENDRA LAI BANNERJI Appellant
And
CHIN CHENG REALTY (PRIVATE)
LIMITED Respondents
In the Matter of Suit No. 2187 of 1977
Between
HIRENDRA LAL BANNERJI Plaintiff
And
CHIN CHENG REALTY (PRIVATE)
LIMITED Defendants

NOTICE OF APPEAL

TAKE NOTICE that the abovenamed Appellant/
Plaintiff being dissatisfied with the decision of
the Honourable Mr. Justice Chua given at Singapore
on the 3rd day of August 1982 appeals to the Court
of Appeal against the whole of the said decision.

Dated the 1lst day of Sept. 1982.

Sgd. L.A.J. Smith
Solicitors for the Appellant/Plaintiff

To: The Registrar,
Supreme Court,
Singapore.

And:

Messrs. Wee Swee Teow & Co.,
Solicitors for the Respondents/Defendants.,
Singapore.

The address for sexvice of the Appellant/
Plaintiffs is Messrs. LA.J. Smith of Suites 1508-
1509, 15th floor, Straits Trading Building, 9
Battery Road, Singapore 0104.
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Petition of Appeal - 15th October
1982

IN THE COURT OF APPEAL OF THE REPUBLIC OF SINGAPORE

CIVIL APPEAL NO. 52 OF 1982

BETWEEN
HIRENDRA LAL BANNERJI Appellant
AND

CHIN CHENG REALTY (PRIVATE) LIMITED Respondents

(In the Matter of Suit No. 2187 of 1977 10
BETWEEN
HIRENDRA LAL BANNERJI Plaintiff
AND

CHIN CHENG REALTY (PRIVATE) LIMITED Defendants

PETITION OF APPEAL

To: THE HONOURABLE THE JUDGES OF THE COURT OF
APPEAL

The Petition of the abovenamed Appellant/
Plaintiff showeth as follows:-

1. The Appeal arises from a claim by the 20
Appellant for specific performance of the Lease

dated 23rd July, 1957 and to have leases granted to

him accordingly from lst August 1967 and lst August

1977 in respect of No. 322-F, Changi Road, Singapore.

2. The Respondents commenced an action in the

District Court in D.C. Summons No. 4724 of 1977

against the Appellant claiming possession of the

said premises and arrears of rent at $240.00 per

month from the 1lth March, 1974 and mesne profits

from the lst September, 1977. The Appellant 30
counterclaimed for specific performance of the

agreements and to have leases granted to him from

the 1lst August, 1967 and the lst August, 1977.

3. By an Order of the High Court, in Originating
Summons No. 416 of 1977 dated the 23rd January,
1978, it was ordered that D.C. Summons No. 4724

of 1977 be transferred to the High Court and that
it be consolidated with Suit No. 2187 of 1977.

82.



4, By Judgement dated the 3rd day of August, In theCourt

1982 the Learned Trial Judge made the following of Appeal
Orders:-

No. 16
(1)  With regard to Suit No. 2187 of 1977:- Petition of

Appeal - 15th
October 1982

i) That this action be dismissed; (cont'd)

(2) With regard to D.C. Summons No. 4724 of
1977:-

i) That the Appellant do give the
Respondents possession of the immovable
property described in the Statement of
Claim as No. 322-F, Changi Road,
Singapore;

ii) That arrears of rent at $240.00 per
month from the 11lth day of March 1974
until the 31lst day of August 1977 be
paid by the Appellant to the Respondents;

iii) That mesne profits be paid by the
Appellant to the Respondents from the
1st day of September 1977 until
possession of the premises is given up
by him;

iv) That the Counterclaim be dismissed.

5. Your Petitioner is dissatisfied with the
said Judgment on the following grounds:-

(a) The Learned Trial Judge was wrong in law
in ordering the Appellant to deliver up
possession of the subject premises to the
Respondents because (inter alia) the
evidence before the Court was consistent
only with the Appellant being the tenant
of the said premises.

(b) The Learned Trial Judge misdirected himself
in construing Clause 1 of the Lease dated
23rd July, 1957.

(c) The Learned Trial Judge erred in law in
holding that the Planning Act (Cap. 279)
was relevant to the facts of the case.

(d) The Respondents were estopped from denying
that they had granted a second 10 year term
to the Appellant of the subject premises.

(e) Section 6 of the Limitation Act (Cap. 10)

had no application to the contract for the
term sought by the Appellant commencing in 1977.
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(f)

(9)

(h)

(1)

(3)

6.

In any event, the Learned Trial Judge mis-
directed himself as to the meaning and
effect of the said Section 6.

The Respondents by their acts acknowledged
their obligation to grant to the Appellant
the respective terms sought by the Appellant
with the result that the said Section 6 did
not operate in favour of the Respondents.

On the proper construction thereof, the

said Section 6 has no application to a 10
purchaser or tenant in possession, and

therefore in any event had no bearing on the
present case.

There was no, or no sufficient, evidence

before the Learned Trial Judge to warrant

his finding that "the Plaintiff despite

repeated requests has not paid or even

tendered the proper rental payments in

accordance with the said Lease since March

1974", 20

There were no grounds in law justifying an
Order for possession against the Appellant.

Your Petitioner prays that such Judgment

may be reversed or that this Honourable Court
may make such other Orxrder as it deems fit and
proper.

To:

Dated this 15th day of October, 1982.

Sgd. L.A.J. Smith
Solicitor for the Appellant

The Respondents and 30
their Solicitors,

M/s. Wee Swee Teow & Co.,

Singapore.
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No. 17 In the Court
of Appeal

Certificate of Security for

No. 17
Costs lst September, 1982 Certificate

of Security
IN THE COURT OF APPEAL OF THE REPUBLIC OF for Costs

lst September
SINGAPORE 1982

Civil Appeal No. 52 of 1982

Between
HIRENDRA LAL BANNERJI Appellant
And
CHIN CHENG REALTY (PRIVATE) LIMITED Respondents

In the Matter of Suit No. 2187 of 1977

Between
HIRENDRA LAL BANNERJI Plaintiff
And
CHIN CHENG REALTY (PRIVATE) LIMITED Defendants

CERIIFICATE OF SECURITY FOR COSTS

This is to certify that Hirendra Lal
Bannerji, the abovenamed Appellant has deposited
the sum of Dcllars Five Hundred Only ($500.00)
by way of security for the Respondents' costs of
the appeal with the Accountant-General, Singapore.

Dated the 1lst day of Sept. 1982.

Sgd.
ASSISTANT REGISTRAR
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In the Court No. 18

of Appeal
Written Submissions - 14th March
No. 18 1983
Written
Submissions
%gg? March IN THE COURT OF APPEAL OF THE REPUBLIC OF SINGAPORE

Civil Appeal No. 52 of 1982

BETWEEN
HIRENDRA LAL BANNERJI Appellant
AND
CHIN CHENG REALTY (PRIVATE)
LIMITED Respondents 10

In the Matter of Suit No. 2187 of 1977

BETWEEN
HIRENDRA LAL BANNERJI Plaintiff
AND
CHIN CHENG REALTY (PRIVATE)
LIMITED Defendants
WRITTEN SUBMISSION
Ground of Appeal (a) - page 3 of the REcord.

I would first of all refer to the Statement
of Claim made in the District Court Summons pages 20
28 to 31 of the Record.

The claim claims mesne profits from the lst
September, 1977 and rental up to the 3lst August,
1977.

The significance of the lst September, 1977
is that whatever view is taken of this case Dr.
Bannerji was recognised as a tenant up to the 31st
August, 1977.

That is the claim and the Notice to Quit at
page 202 specifically refers to Dr. Bannerji as a 30
tenant at a rental of $240.00 per month and purports
to bring the tenancy to an end on the 31lst August,
1977.

Counsel for the Defendants Ching Cheng Realty
argued that he was either a monthly tenant or a
yearly tenant. Hence in our submission as the
Notice to Quit was not a valid Notice to Quit to
determine a monthly tenancy no Order for possession
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could have been made and the Learned Trial Judge In the Court
was wrong in law in holding at page 122 end of of Appeal
the 2nd paragraph the act disables him from

contesting the Defendants' rights to possession. giitégn
This remark followed the previous reasoning "the SuUbmissions
Plaintiff has allowed his right to enforce the 14th March
contract to become barred with the result that 1983

he can resist the Defendants' right to (cont'd)

possession by seeking to establish a title the
acquisition of which is forbidden by the
Limitation Act."

In face he was recognised as a tenant up to
the 10th April, 1981 pages 261 and 262 of the
Record.

Further after the commencement of proceedings
in ejectment based on the Notice (page 202) the
total sum owing up to the 16th August, 1978 was
paid (landlords' interpreation) and clean rent
receipts for rent were given on the 21st August,
1978 with the remark see conditions of tenancy
endorsed on reverse.

‘Notice of Sale was given to Dr. Bannerji on
the 28th August, 1978 (page 233 of the Record)
informing Dr. Bannerji that all future rentals
commencing from the lst September, 1978 should be
paid on due date to Moh Seng Realty (Pte) Ltd and
arrears of rent for the period 1llth August to the
31st August, 1978 should be paid to Prime Realty
(Pte) Ltd.

Ground of Appeal (b)

The original Lease of 1953 is set out at
pages 290 to 292 of the Record of Appeal. This
Lease contained a covenant for perpetual renewal
(page 291 of the Record) by including the words
"including the present covenant for renewal".

The request had to be made three calendar
months before the expiration of the term and the
covenant for renewal provided for a further Lease
at the same rent and containing the like
covenants including a covenant for renewal.

A Notice of Renewal was duly delivered on
the 18th April, 1957 (page 139 of the Record).

At page 140 the landlords wrote asking for
permission to allow workmen to enter the premises
to instal a water meter for the use of the tenant
upstairs.
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Dr. Bannerji's Solicitor at page 141 wrote
asking if they could send a draft renewed lease
for approval (22nd May 1957).

M/s. R.C.H. Lim & Co. replied at page 142
stating that their clients had lost the original
agreement.

Mr. Bezboruah forwarded a copy and notified
R.C.H. Lim & Co. that as the Lease was registered
it could be inspected at the Registry of Deeds
Office. 10

On the 4th June, 1957 they forwarded draft
renewal for approval. During this time Dr.
Bannerji had asked for the Lease to be made a 10
year lease instead of a 4 year Lease and the
landlords agreed to this variation on condition
that he would permit the City Council to enter
upon the premises.

R.C.H. Lim asked for a draft Lease at page
146 and M/s Oehlers & Co. sent the Lease in
duplicate. 20

The draft Lease was amended. A further
conversation took place and the amendment was
agreed to provided the word decreased was added
to the proviso in clause 1 at page 149.

Evidence regarding the surrounding
circumstances was given by Dr. Bannerji. The
evidence commences half way down page 55.

Half way down page 56 what Mr. Oehlers said
about it as set out at page 56 commencing eleven
lines from the bottom "I went to see Mr. Oehlers". 30
Mr. R.C.H. Lim's version and what Mr. R.C.H. Lim
said is set out in the first seven lines of page
57. The relevant words are "There was a
possibility that the City Council may increase
the tax on the building so the landlords would
want to recover the tax from you." He then gave
some figures and stated "then they would increase
the rent by the same amount."

Dr. Bannerji then referred to the newspaper
which he has seen and which is set out in the 40
Record at page 298.

The relevant words are again "the tax
payable would be less so could I get the benefit
of that."

There was an explanation as to whether the
landlords would agree as it would mean "lowering
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of the rent." In the Court

of Appeal
R.C.H. Lim said "that is only how it looks No. 18
like, they will pay that much less tax and you Written
will pay that much less rent so they have nothing C
to lose." Submissions
—_— 14th March
This aspect of the evidence has in fact not %2git'd)

been taken into account or gone into by the
Learned Trial Judge. In our submission it means
that the rent will be increased or decreased by
the same amount as the increase or decrease of the
tax payable and proportionately in the clause
relates directly to that portion of the rent which
is the subject of an increase or decrease.

In short if proportionately has two meanings
one by the same ratio i.e. if the assessment is
increased by X% the rent is also increased by X%
and the other a portion of the whole, the
conversion fixes it as a portion of the whole.

The Judgment commences at page 110 and
finishes at page 125.

The R.V.C. Clause is set out at page 113
middle.

The Learned Trial Judge accurately sets out
the position at page 114 first paragraph. The
first criticism with respect to the Judge's
reasoning is that the clause itself refers to
assessment not annual value. It was agreed that
assessment means tax payable. It is only possible
to justify the Learned Trial Judge's view by using
the word assessment as annual value.

We submit there could be three possible
meanings of the word assessment, firstly amount
of tax, secondly determination of the annual value
i.e. 36%, 23%, 15% etc. of the annual value, and
thirdly actual annual value (Shorter Oxford
Dictionary 3rd Edition page 110 in the first
column on the left the 3rd word from the bottom
"assessment”).

Neither side contended it referred to the
percentage (second meaning). No one has
suggested that standing on its own it would refer
to that i.e. the 36% or 15%. The two opposing
views are set out by Mr. Justice Chua.

Nothing in the conversation of R.C.H. Lim
referred to annual value.

ASSESSMENT IN LANDLORDS' COVENANTS
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Apart from the three meanings of assessment
already referred to the word assessment is
referred to in the landlords' covenants (page 291
of the Record) of the 1953 Lease, clause 3(b).

"(b) to pay all rates, taxes, assessments
and outgoings payable by law in respect of the
demised premises other than those referred to in
clause 2(c) above".

Clause 2(c) is at page 290 and refers to
City Council charges for electricity, gas and 10
water supply to the said premises.

The 1957 Lease introducing the rent
variation clause uses the word assessment under
the landlords' covenants (clause 3(b) at page 295
of the Record and is in identical terms to the
1953 Lease gquoted above.

In our submission the word assessments in
the landlords' covenants relates to the actual
sum of money payable and not to the annual value on
which the tax is based. 20

It is to be remembered that the R.V.C. was
drawn by the landlords and if there are two
meanings then the least favourable to the person
who drew the clause namely the landlords should
be placed upon the clause and should be applied.

PROBABILITIES

In our submission the probabilities are as
argued by the tenant for the following reasons:-

(i) If it was intended that the rent should be

1/12th of the annual value there was no point in 30
not using the words annual value in which case

there would have been no argument.

(ii) The conversation with R.C.H. Lim referred to
the tax payable.

(iii) The word assessment is used in the landlords'
covenants as meaning the tax payable.

(iv) To an experienced lawyer like R.C.H. Lim if

he meant annual value would he not use that word

in clause 1 in preference to assessment when in

the same document it meant tax payable. 40

(v) As the Lease already had a perpetually

renewable. clause and the tenant was prepared to
meet the landlords if an additional burden was
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placed on the landlords it is improbable that he In the Court
would have agreed to a clause which would not of Appeal
achieve that limited object but which would

result in a sliding scale of rent based on annual 3§itizn
value when there was no necessity to have any bmi ,
increase of rent at all. submissions
l4th March
. - 1983
(vi) Similarly the landlords would not put a (cont'd)

proposition to a tenant which might immediately
decrease the nett rent receivable.

(vii) The reason for prompting the amendment was
the Islandwide imposition of the education rate and
other taxes to be introduced which would be based
on the annual value. It was suggested that the
tenant should bear this additional charge.

(viii) They were contracting on the basis of the
known factors at that time and provided for a
decrease or increase in tax payable not annual
value. The annual value is based on annual rent
received and not vice versa. M.L.F. suggested
rent was A.V. divided by 12 also Mr. Justice Chua.

Proportionately our contention is that this
refers to by the same amount see page 1601 of the
Oxford Shorter Dictionary. The word proportion at
the bottom left hand column.

We would call attention to the following

meanings:-
(1) "a portion or part in its relation to the
whole"

(ii) their relation existing between things or
magnitude as to size, quantity, number etc.;
comparative relation. ratio.

We submit that of the two meanings the first
is more appropriate in relation to the annual tax
payable.

Authorities for introducing the conversation
between Dr. Bannerji and R.C.H. Lim on the meanlng
of the word assessment and proportionately in the

ErOVlSO.

Extrinsic evidence when admissible: (pages
178 and 179 of Lord Davey in delivering judgment
of the judicial committee in New Zealand Bank v.
Simpson, 69 LJ PC at page 24 (1900) said
"Extrinsic evidence is always admissible not to
contradict or vary the contract but to apply it to
the facts which the parties had in mind and were
negotiating about". (emphasis ours).
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Lord Davey in his judgment gave other
instances in which courts have received evidence
in order to give specific content to general
expressions used in contract. He quoted Lord
Campbell's words in Macdonald v. Longbottom saying
"There cannot be the slightest objection to the
admission of this previous conversation, which
neither alters nor adds to the written contract,
but merely enables us to ascertain what was the
subject matter referred to therein”.

What was there in question was the meaning
of the words "your wool".

In the instant case, the "previous
conversation between the tenant and the landlords'
Solicitor Mr. R.C.H. Lim in 1957" corresponds to
the abovementioned conversation and the purpose is
to find what was meant by "assessment" and
"proportionately" in the proviso. Evidence Act
Section 92(f) and Section 98.

INTENTION OF THE PARTIES

Intention from the conversation was to bear
the burden of any additional taxation. There was
no intention to have a flexible sliding scale of
rent in the future.

Ground of Appeal (c)

The findings of the Learned Trial Judge is
at pages 122, 123 and 124.

The relevant section of the Planning Act is
Section 9(3) and Section 9(9).

The Learned Trial Judge at page 124 held as
follows:-

"Tt seems to me that it was never in the
contemplation of the parties that subdivision
should be applied for in respect of the said
premises. The plaintiff says that the defendants
are required to apply for subdivision of the said
premises. That would be a fundamental change in
the conditions of the said lease. I am of the
view that by virtue of the Planning Act, clause 3
(c) is unenforceable as against the defendants and
the defendants are released from their obligations
thereunder".

Substantially he makes two points:
(a) It was never in the contemplation of the

parties that subdivision should be applied
for in respect of the said premises.
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(b) That would be a fundamental change in the
conditions of the said lease.

In effect the Learned Trial Judge held
that the covenant for renewal has been frustrated
by the Planning Act.

Nothing in the Planning Act renders illegal
a contract to subdivide land.

Section 9 of the Planning Act does not
forbid subdivision but merely prescribes the
conditions in which it can take place.

The lessor cannot be allowed to rely on his
own failure to attempt to comply with Section 9(3)
as excusing him from performing his mntract.

The question of frustration came before the
courts in National Carriers Ltd. v. Panalpina Ltd
(1981) 1 AER Page 161.

Lord Bailsham L.C. adopted Lord Ralcliff's
test "Frustration occurs whenever the law
recognises that, when without default of either
party a contractual obligation has become
incapable of being performed because the circum-
stances in which performance is called for would
render it a thing radically different from that
which was undertaken by the contract. Non haec
in foedera veni. It was not that I promised to
do".

If we look at the matter in that way then it
becomes more a question of degree.

The Planning Act provides that the landlord
obtains written permission in certain circumstances
and lays down in section 2(1l) those circumstances.

In our submission the only relevant facts
are:-

(a) Can subdivision take place in fact? There
was never any suggestion that it could not
and the entire property has now been sub-
divided as it stands.

(b) What steps had to be taken and what was the
cost?

The cost of subdivision was dealt with at the
trial.

The evidence is at page 77 and notes on page
83.
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The witness called for the defendants
admitted that subdivision could have taken place
in 1967 and would not have cost more than
$560.00.

Hence there was nothing standing in the way
of obtaining subdivision. The landlord did not
even suggest it, he did not even ask Dr. Bannerji
to pay the cost.

In cross—-examination the witness stated
"ves in 1967 the fees were the same as those in 10
1951" and there was not much difference in 1977.

Further see Judgment of L. Simon in National
Carriers Ltd. v. Panalpina Ltd (1981) 1 AER page
161 at page 175 line G4 "Frustration of a contract
takes place when there supervenes an event (with-
out default of either party and for which the
contract makes no sufficient provision) which so
significantly changes the nature (not merely the
expense or onerousness) of the outstanding
contractual rights and/or obligations from what 20
the parties could reasonably have contemplated at
the time of its execution that it would be unjust
to hold them to the literal sense of its
stipulations in the circumstances; in such case
the law declares both parties to be discharged
from further performance".

The same Judge deals with the position of
an agreement to grant a lease page 178 line C to
G4.

"The rule can hardly depend on whether the 30
estate or interest in land is legal or equitable:
no one has so suggested; and it would constitute
an even more absurd anomaly than those to which I
have ventured already to refer". .

Assuming the doctrine of frustration
applies the requirement for its application are
not present.

CONTEMPLATION OF THE PARTIES

Subdivision was always an essential but the
Registrar could dispense with subdivision as 40
happened in this case in 1953 and 1957.

The 1979 rules which we referred to also
give the Registrar power to dispense with sub-
division.

Apart from these considerations we submit

that on a consideration of the Act itself sub-
division was not in fact necessary.
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It is to be noted that the part so In the Court

disposed of has to "become capable of being of Appeal
registered as a result of the disposal”. 1If No. 18
therefore prior to the disposal the part in Written
question was already capable of being Submissions
registered the disposal in question does not 14th March
constitute a subdivision for the purposes of 1983
Section 9 of the Planning Act. In this case the (cont'd)

1957 Lease was in fact registered. There is no
dispute on this. In our submission therefore

the grant of a further 10 year Lease from the
31lst July 1967 and the grant of subsequent 10
year Leases as claimed by the Plaintiff would not
constitute subdivision for the purposes of
Sections 2 and 9 of the Planning Act.

If this is incorrect then the further
submission is to the effect that the true effect
of the agreement to create a perpetually renewable
Lease is to create a succession of reversionary
terms each 10 years certain provided the requisite
notice was given before the expiration of each
succeeding term. The authority for this
proposition is Gray v. Spyer (1922) 2 Ch page 22.

LJ Warrington page 33 said "With all
respect I cannot agree with this view. Having
regard to the relative position of the parties
at the time, I am of opinion that the true effect
of the agreement was to extend the option, at its
date limited to one year, to a succession of years,
limited of course by the length of the landlords
own interest in the premises but otherwise
undefined and it purported therefore to create a
succession of reversionary terms, each for one
year certain, provided the requisite notice was
given prior to the expiration of each of those
terms. If the tenant failed to give the notice
exercising his option, the tenancy would, in my
opinion, determine at the expiration of the then
current year, notwithstanding the failure of the
tenant to give the two months' notice of his
intention to leave the premises, and the
landlords' rights in consequence of his breach of
the stipulation in this behalf would be to claim
damage only".

The next paragraph deals with the effect of
the Statute of Frauds and specifically includes
the agreement within that Statute because on the
construction it is an agreement for a term
exceeding three years and consequently would be
void at law.

This particular point is dealt with in the

next paragraph where it is argued commencing with
the words "but though void at law the agreement in
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Inthe Court guestion would in equity be held to operate as an
of Appeal agreement for a Lease, and as such create an
equitable tenancy on the terms expressed in the

zgittzn agreement provided and this is an essential
Submissions condition that it be found to be an agreement
12t§l;§r2§ of which a Court of Equity would decree specific
1983 performance”.

(cont'd)

Reference is then made to the decision in
Manchester Brewery Co. & Coombs (1901) 2 Ch 608
and Walsh v. Lonsdale 21 Ch. D,9.

It is our submission that this is a
perpetually renewable Lease for a term of years
of indefinite duration subject only to the Lessee
exercising his option once in every 10 years and
that consequently since the Lease was originally
registered in 1957 the Planning Act as such has
no effect on the subsequent renewals.

In our submission the cost of subdivision
was negligible. Whether the parties contemplated
it or not as is always the case with frustration
and extra cost even if there were any to the:
landlords would not have frustrated the renewal
of the Lease. The landlords did not even ask
the tenant to pay the costs.

The previous owners had even offered a
replacement lease which would have involved sub-
division.

Page 176 of the Record letter from Chin
Cheng Realty to Dr. Bannerji on the 12th November,
1970.

GROUNDS OF APPEAL (d), (£f), (g) AND (h) -
ESTOPPEL, ACKNOWLEDGEMENT, STATUTE OF LIMITATIONS
AND TENANT IN POSSESSION

Assuming time ran from the lst August, 1967
we submit that in any event the landlords are
estopped from denying that they in fact renewed
the Lease by virtue of the fact inter alia that
in March 1974 by letter dated 15th March, 1974
(page 181 of the Record) the Landlords
specifically purported to increase the rent under
clause 1 of the Lease dated 23rd July, 1957.

Clause 1 of the Lease provided that "if the
assessment on the said premises shall at any time
within the said period be increased or decreased
then and in such event the said rent shall also
be proportionately increased or decreased
accordingly" (underlining ours).
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The term "within the said period" in the Inthe Court
context of the letter of the 15th March, 1974 of Appeal
referred to the period 1967 to 1977.

No. 18
In our submission the lessors cannot gi;gzzgions
claim an increase in 1974 without at the same 14th March
time accepting that the Lease has in equity 1983
been renewed for a further term of 10 years from (cont'd)
the 1lst August, 1967. on

Put differently, if there was no renewal in
1967 but merely a holding over by the tenant, the
lessors could not claim an uplift in the rent
because the assessment would not have been
increased "within the said period".

Whatever view one takes of the correct amount
of the rent Dr. Bannerji acted on the fact and sent
the rent as he considered due under the Lease and
subsequently.

Prior to this letter, in 1973 the lessors'
Solicitors having purported to treat Dr. Bannerji
as a monthly tenant after our letter (page 180 of
the Record) of February 19, 1973 continued to
accept Dr. Bannerji as a lessee under the Lease
and continued to accept the rent as previously
paid.

Further throughout the lessors have
specifically recognised the Lease as still being
in existence from the following acts of the lessors.

(a) The lessors' continued acceptance of rent
after our reply on February 19, 1973 and Dr.
Bannerji's reply of the lst February, 1973
to the letter and Notice to Quit by Chan
Goh & David See dated 26th January, 1973
(pages 177, 178, 179 and 180 of the Record).

(b) The lessors' letter dated 15th March, 1974
claiming an increase of rent under the Lease
clause 1 (page 181 of the Record).

(c) Letter from Chan Goh & David See dated 4th
April, 1974 (page 184 of the Record) "We are
looking into the question of increase of
rental ..... and would revert to you in
due course.

In the meantime we are holding your
client's cheque for the said sum of $31.70."

(d) Letter dated 1lst July, 1977 (page 191 of the

Record) from Allen Yau reaffirming the claim
under the Lease.

97.



In the Court
of Appeal

No. 18
Written
Submissions
14th March
‘1983
(cont'd)

(e) Letter dated 7th July, 1977 from Allen Yau
also claiming under the Lease and returning
the cheques.

(£) Letter dated 22nd July, 1977 (page 199 of
the Record).

(9) Notice to Quit dated 3rd August, 1977.

(h) Paragraph 10 of District Court Summons
"Rent is now more than 21 days in arrear.....
who is therefore in breach of the terms of
the said Lease" (page 30 of the Record).

(1) Paragraph 11 "The Plaintiffs accordingly
caused to be served on the Defendant a
Notice duly determining the said Lease from
the 1lst September, 1977".

(3) Paragraphs 5 and 6 (page 29 of the Record)
recognising the Defendant's entitlement to
a renewal of the Lease and holding under a
Lease in equity.

(k) Paragraph 4 "Further under the proviso (b)
to clause 3 of the said Lease the Plaintiffs
are entitled to re—-enter in case the rent
should be more than 21 days in arrear after
demand in writing has been made".

AUTHORITIES

Lord Denning in Wallis's Cayton Bay Holiday
Camp Ltd. v. Shell-Mex and B.P. Ltd. (1975) 1
Q.B. page 94 at page 104 specifically in relation
to the Statute of Limitations see line A6 "Even
if they were in possession for 12 years, a court
of equity would not allow them to enforce their
strict rights under the Limitation Act 1939.
There is a broad principle of equity dating back
for at least 100 years that where a person, by
his words or conduct, leads another to believe
that his strict rights at law will not be
enforced and the other acts on it, the person who
otherwise might have enforced those rights will not
be allowed to enforce them where it would be
inequitable having regard to the dealings which
have taken place between the parties: see
Hughes v. Metropolitan Railway Co. (1877) 2
Appeal Cases 439, 448, per Lord Cairs L.C. .....
line C6 "I saw no reason why it should not be
applied so as to preclude a squatter from enforcing
his strict rights under the Limitation Act 1939.
By not replying to the letters Wallis's were
plainly doing wrong".
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If we apply those principles to this case
the landlord did not reply to the letter (page
180 of the Record) stating Dr. Bannerji is
holding under the Lease which will expire in 1977
and the lessors by their silence and their letter
of the 15th March, 1974 accepted this position
(page 181 of the Record) and the landlords'
Solicitors specifically accepted that there was
in existence a Lease as late as 3rd August,

1977 when they purported to determine it for
non-payment of rent and claimed possession on
their right to forfeit the Lease.

Reference is also made to Amalgamated
Property Co. v. Texas Bank (C.A.) 1981 W.L.R.
page 565 at page 575 line F "When the parties to
a transaction proceed on the basis of an under-
lying assumption - either of fact or of law -
whether due to misrepresentation or mistake makes
no difference - on which they have conducted the
dealings between them- neither of them will be
allowed to go back on that assumption when it would
be unfair or unjust to allow him to do so.

If one of them does seek to go back on it, the
courts will give the other such remedy as the equit
of the case demands".

Also see page 579 line A5 commencing "When
the parties have acted in their transaction upon
the agreed assumption that a given state of facts
is to be accepted between them as true, then as
regards that transaction each will be estopped
against the other from questioning the truth of
the statement of facts so assumed".

Also see page 583 Brandon LJ line F "When
the parties have acted in their transaction upon
the agreed assumption that a given state of facts
is to be accepted between them as true, then as
regards that transaction each will be estopped
as against the other from questioning the truth
of the statement of facts so assumed".

But for the continued acceptance of rent
after our letter of February 19, 1973 (page 180 of
the Record) Dr. Bannerji would certainly have sued
sooner. The imputation from the silence was that
they accepted the position and this is proved by
the letter of the 15th March, 1974 (page 181 of the
Record) and all the subsequent correspondence and
acts to which I have referred.

RENT ACCEPTED UNDER THE LEASE AFTER PROCEEDINGS
COMMENCED
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Even on the 21lst August, 1978 Chin Cheng
Realty (Pte) Ltd accepted the full rent on their
construction of clause 1 of the Lease (see page
230 of the Record).

The rent was for the period 1llth March,
1974 - 10th July, 1978 namely $12,480.00 and 21st
July, 1978 - 10th August, 1978.

This was not mesne profits but rent and
rent under the Lease.

This recognises the existence of a Lease.

On the 28th August, 1978 (page 233 of the
Record) Notice was given by the new landlords
stating that all future rentals should be paid
promptly on due dates to David See & Co. as
Solicitors for Moh Seng Realty (Pte) Ltd. and
that arrears of rent from the 1llth August to the
31lst August should be paid to the same firm as
Solicitors for Prime Realty.

In pursuance of the demand rent was paid
to David See & Co. on the lst September, 1978
(page 233 of the Record) also rent for October.
Rent continued to be paid and on the 7th February,
1979 it was said that the rent was accepted
without prejudice to the action for recovery of
possession.

PERPETUALLY RENEWABLE LEASE — THE STATUTE CANNOT
APPLY

Reference is made to Gray v. Spyer (1922)
2 Ch page 22. This was an action for a declaration
on the meaning of a term in a Lease.

I would refer to the Judgement of Warrington
L.J. page 33 commencing with the words "With all
respect I cannot agree with this view".

The operative words are in dealing with
the tenancy from year to year with a covenant to
renew including a covenant to renew set out
commencing "I am of opinion that the true effect
of the agreement was to extend the option, as
its date limited to one year, to a succession of
years, limited of course by the length of the
landlord's own interest in the premises, but
otherwise undefined, and it purported therefore to
create a succession of reversionary terms, each
for one year certain, provided the requisite
notice was given prior to the expiration of each
of those terms".
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See also page 39 Scrutton L.J. "But the
continuation depends, not on a grant, but on an
agreement to grant if the tenant so requires".

If this is the correct interpretation to
be placed on a perpetually renewable lease then
the Statute of Limitations cannot apply at all.

This position is referred to in Halsbury
Laws of England 4th Edition Vol 27 para 177
page 132 line 10.

"A perpetual right of renewal is repugnant
to a tenancy from year to year, but, where the
tenant was given the right to renew by notice,
the tenancy operated as a contract to create a
succession of reversionary terms, each for one
year certain, provided that the requisite
notice was given”.

This position was taken and accepted in
Northchurch Estates Ltd v. Daniels (1947) Ch.11l7.

It was there stated that that being the
position a problem arose by reason of the terms
of section 149 (3) of the Law of Property Act 1925
which states: "A term ..... limited after the
commencement of this Act to take effect more than
21 years from the date of the instrument
purporting to create it, shall be wvoid, and any
contract made after such commencement to create
such a term shall likewise be void".

There is no corresponding section to 149 (3)
of the Act of 1925 nor is there any corresponding
section to the Act of 1922 Schedule 15.

Both Acts came into force in the United
Kingdom onthe same day. Schedule 15 of the Act
of 1922 converted these leases into leases for
2000 years.

Counsel for the landlords endeavoured to
draw distinctions between different clauses in
perpetually renewable leases.

However, the argument was rejected line H1l
page 528. The argument which prevailed was that
the lease did not come within section 149 but was
covered by Schedule 15 to the Act of 1922,

TENANT IN POSSESSION

In our submission time does not run where
the tenant was in possession.

Please see Williams v. Greatrex (1956) 3AER.
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I would also refer to Warren v. Murray (1894)
2 Q.B. page 648 at page 651 in the Judgment of
Lord Esher, M.R.

"I think the result of the judgment in
Drummond v. Sant (3) is that, in considering the
effect of the Statute of Limitations as applied
to a case such as this, the.Court must consider
what are the actual legal rights of the parties,
meaning thereby their equitable as well as their
common law rights; and, therefore, if the parties,
against whom the Statute of Limitations is
vouched, were according to law, including equity
as well as common law,unable to recover the land
in question, the Statute of Limitations would not

apply".

Also see page 653 commencing 10 lines down
"Again, the tenants, in whose case there might be
more reason for insisting on the execution of a
lease, would have had a right to call upon the
trustees to grant a lease. That appears to me
to be a test by which to determine the real
question, which is, whether by the law as applied
to the agreement of 1790 the trustees could at
any time before the end of the period of ninety-

nine year have entered upon the premises in question

and dispossessed the tenants. It seems to me
clear that they could not according to law,
including in that term equity, and therefore no
part of the Statute of Limitations applies to the
case".

The facts appear on the head note at page
648 "Under an agreement by the owners of land to
grant leases of houses, when erected on such land
by the intended lessees, the latter became entitled
to a lease of two of such houses at a peppercorn
rent for a term of years. No lease of these
houses was ever granted, but the intended lessees
and their successors in title continued in
possession during the term of years under such
circumstances that a Court of Equity, if applied
to, would have decreed specific performance of the
agreement for a lease".

The actual decision was that a tenant at
will as they would have been at common law held
for a period of 99 years in equity and the owners

could not have dispossed them in equity consequently

could not have re-entered and so time could not
have run.

A recent application of the same idea in

Tottenham Hotspur v. Princegrove Publishers
(0.B.D.) (1974) 1 W.L.R. In that case the tenant
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attempted tqo argue that his argument for a one In the Court
year lease did not result in an actual lease of Appeal
because no lease had been executed. Please see

the Judgment of Lawson J. at page 121 line B to N?‘ 18
line H Written
: Submissions
In the instant case therefore once the iggg March
right to renew had been exercised and Dr. (cont'd)

Bannerji remained in possession he held for
the full term as if a lease had been executed.

IS A COVENANT IN A LEASE REFERRED TO IN THE
LIMITATION ACT OF SINGAPORE?

In English law it is not usual to use the
word contract in a sense which includes a lease
of land.

A lease unlike a contract conveys an interest
in land. The word lease "is used in the Act eg.
Section 13" apparently as something different from
a contract.

A right of action to recover land by virtue
of a forfeiture of a lease or a breach of
condition would if a lease were to be treated as
a contract be an action founded on a contract for
the purpose of Section 6(1).

By virtue of Section 9 of the Act the period
of limitation in respect of an action to recover
land is 12 years even though Section 14 recognises
that this could be based upon a forfeiture.

The Federal Court of Civil Appeal in Nasri
v. Mesah (1971) 1 MLJ page 32 held that an action
for specific performance of an agreement for the
sale of land or for a declaration of title to land
was essentially an action to recover land and the
period of limitation would be 12 years.

He further held that the cause of action of
a contract accrues on the date of breach.

Section 6 of the Singapore Act contemplates
time running from a breach of contract.

1977 LEASE

The Notice of Renewal as at page 190 of the
Record.

At that time Dr. Bannerji was tendering the
rent according to his interpretation. The
landlords had been accepting the cheques and had
kept them.
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The last letter from the landlord was on the
4th April, 1974 page 184 when the Solicitors said
that "We are looking into the question of
increase of rental and would revert to you in due
course.

In the meantime we are holding your client's
cheque for the said sum of $31.70".

In our submission in 1977 Dr. Bannerji's
right to renew was unaffected and therefore the
Lease commencing on the 1lst August 1977 was also
unaffected by the Statute of Limitations in any
event.

The Solicitors purported to re-enter by a
Notice dated 3rd August, 1977 thereby
recognising that Dr. Bannerji had a Lease.

I would refer to paragraph 11 of District
Court summons No. 4724 of 1977 commencing (page 30
of the Record) "The Plaintiffs accordingly caused
to be served on the Defendant a Notice duly
determining the said Lease and requiring him to
quit and vacate the said premises by the 31lst
August, 1977". This can only refer to the
Lease commencing the 1lst August, 1977.

If there was no such Lease which would be
at an end by expiration of time no notice
determining the Lease would be necessary.

Whether rent was paid or not all they had to
do on the 1lst August, 1977 was to sue for ejectment
the Lease having expired.

Paragraph 25 of the Defence specifically
avers the exercise of the option of clause 3(c)
(page 37 of the Record).

The counterclaim is at page 39 of the Record.

No defence has been filed in relation to this
counterclaim and the Statute of Limitations has not
been pleaded to it.

The Statute of Limitations was not pleaded
in relation to the 1977 Lease in Suit No. 2187 of
1977. Please see paragraph 10 (page 11 of the
Record) amended pursuant to an Order of the 1l4th
March, 1980 on the 28th day of March, 1980.

GROUND OF APPEAL (i)

It was pleaded in the Defence to the High
Court Suit No. 2187 of 1977 paragraph 5 that
despite repeated requests the Plaintiff has not
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duly paid and or tendered the proper rental In the Court
payments in accordance with the said Lease of Appeal
since March 1974. 1In consequence thereof the

Plaintiff was in breach of the said Lease and Sgitézn
therefore not entitled to renewal of the same. Submissions
Particulars of the so called repeated requests

14th March
were asked for.

1983

(cont'd)

They are set out at page 14 of the Record.
In all four letters are referred to, one is the
15th March, 1974, the others were the 1lst July,
1977, 7th July, 1977 and 22nd July, 1977 all to
Dr. Bannerji personally.

Hence between the 15th March, 1974 and the
lst July, 1977 no request was made at all.

In the reply the facts in relation to this
matter are set out (pages 15 and 16 of the Record).

Paragraph 4 page 16 refers to the letter
dated 4th April, 1977 in which M/s. Chan Goh &
David See stated they were looking into the
question raised by Dr. Bannerji's Solicitor's
letter, would revert and were holding the cheque
for $31.70 tendered. At no time during that
period was there any suggestion that the rent was
not as stated by Dr. Bannerji nor did the
Solicitors revert. Cheques were forwarded
monthly and were retained.

Chan Goh & David See's. letter of the 4th
April, 1974 is at page 184 of the Record. The
further alleged requests are at pages 191, 194
and 199.

It is to be noticed the first (page 191) was
some 2% months after the Notice of Renewal was
given on the 22nd April, 1977 and that the
Solicitors M/s. Allen Yau had previous
correspondence commencing on the 3rd April, 1976
page 185 of the Record and ending on the 21st
May, 1976 page 189 and had not suggested that the
rent was otherwise than as was being tendered.

Oon the 9th April, 1976 uncashed cheques
(tendered by Dr. Bannerji) were returned as a
result of Dr. Bannerji's suggestion to issue a
fresh cheque in lieu thereof for 322-F if they
wanted it.

On the 20th April, 1976 a further cheque
for $3,951.70 being the accumulated rent was
tendered and on the 2lst May, 1976 this cheque
was returned with the remark "being rent tendered
in respect of the premises 322F Changi Road,
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Singapore. "No suggestion was made that the rent
was the incorrect rent and cheques continued to
be sent and retained.

Subsequently on the 7th July, 1977 actually
six days after the letter of the lst July, 1977
and Dr. Bannerji's prompt answer on the 4th July,
1977 the uncashed cheques from 2.6.76 up to
2.7.77 were returned at pages 194 and 195 with the
remark that on the 21lst May, 1976 two cheques
were returned to Dr. Bannerji's solicitor being
purported tender of rent. Dr. Bannerji forwarded
a cheque for $9,366.00 being arrears and another
for $240.00 as asked for in the letter. Hence
rent was actually paid.

By letter dated 19th July 1977 page 197
these cheques were retained but were again returned
on the 22nd July, 1977 stating that if they were
not paid without any pre—-conditions the landlords

would be compelled to determine the tenancy.

There were no pre-conditions as such Dr.
Bannerji was merely safeguarding his position on
an uncertain clause.

Paragraph 10 of the District Court Summons
being summons in which the order for possession
was made claimed that the Defendant refused or was
unwilling to make payment of the rent of $240.00
as from the 15th March, 1974 stating that this was
notwithstanding the several demands madeby the
Plaintiffs and further stated that to date which
was 29th September, 1977 the rent had not been paid
and claiming therefore that he was in breach of the
terms of the Lease.

On the day when the renewal notice was given
on the 22nd April, 1977 the actual rent payable was
still undetermined though the landlords had
received all the cheques and Dr. Bannerji had even
issued a lump sum cheque which they had received.
That cheque was delivered on the 20th April, 1976.
Even that lump sum cheque along with a cheque for
$56.80 was not returned until the 21st May, 1976.

The Learned Trial Judge in dealing with this
point at page 114 states "The evidence is clear that
the Plaintiff despite repeated requests has not
paid or even tendered the proper rental payments
in accordance with the said Lease since March 1974.
In consequence thereof the Plaintiff was in breach
of the said Lease and therefore not entitled to
renewal of the same".

No point was taken on the pleadings that the

106.

10

20

30

40



10

20

30

40

lessee had failed to comply with the conditions In the Court
precedent at the date of the exercise of his of Appeal

option to renew.

No. 18
No point was taken in argument by Counsel Zi;;;igions
for the lessor that the lessee was not entitled
l4th March
to renew for non-payment. 1983
(cont'd)

The point was raised as pleaded by the
previous solicitor but was not dealt with by
Counsel for the lessor at the trial.

The Learned Trial Judge in using the phrase
despite repeated requests was not dealing with a
question of a condition precedent but the position
which arose as a result of the demand of the lst
July, 7th July and 22nd July, 1977 (pages 191,
194, 195 and 199 of the Record).

This must be so from the use of the phrase
repeated.

In our submission on the facts rent was paid
(landlords' version on the 13th July, 1977) and
that the words under protest and subject to
recovery cannot alter the fact of payment.

If there was any question of a condition
precedent which was not raised on the pleadings
and which was not argued then in our submission
the letter from Chan Goh & David See of the 4th
April, 1974 at page 184 of the Record and the
subsequent events held determination of the rent
in abeyance.

I would refer to Hughes v. Metropolitan
Railway Co. (1877) 2 Appeal Cases at page 448,
Charles Rickards v. Oppenhapm (1950) 1 K.B. and
the Canadian case of Mclaughlin v. Bodnarchuk 8
DLR page 596 at page 603 in which the above-
mentioned cases and Burmingham and District Land
Co. v. North Western Railway Co. (1888) 40 Ch
Div. page 268 are referred to.

If we apply those principles to the present
case it is clear that whether the rent has been
determined to be as Dr. Bannerji said or as the
landlords said it is the landlords who took the
steps by their Solicitors' letter of the 4th
April, 1974 which resulted in no determination of
the matter by the landlords until the lst July, 1977.
It is clear enough that Dr. Bannerji had been led
to believe that the strict rights arising under the
contract will not be enforced or will be kept in
suspense or held in abyeance and it would be
inequitable having regard to the dealing which
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actually took place to allow the landlords at this
stage to allege that at the time of the exercise
of the renewal he had not paid the stipulated
rent.

THE LEASE HAS BEEN FULLY PERFORMED

Apart from all other considerations there
can be no question of the Plaintiff resisting an
action for specific performance the sole object

of which is to compel the Defendant to sign the Lease

which has been forwarded to them especially in view
of the Planning Act having ceased to be any bar the
particular estate having been subdivided.

Although Manchester Brewery Co. v. Coombs
(1901) 2 Ch. page 608 is concerned with the case
the opposite way round we would submit inter alia
that Mr. J. Farwell's statement at page 616 is in
point "There is, moreover, another point which is
fatal to the defendant. The defendant holds under
an agreement for a lease from Broadbents, Limited,
under which he has been in possession and paid rent
for several years. The whole contract has been
performed up to the present time, except that the
legal estate has not been actually demised. The
defendant would have no defence to an action for
specific performance, the sole object of which
would be to compel him to accept the legal estate.
If Broadbents, Limited, had not parted with the
legal estate, I see no reason why they should not
now execute the deed in order to complete the
transaction. The present plaintiffs are the assigns
of the benefit of the agreement both by implication
from the conveyance of the land subject to the
lease, and by the express words of clause 26 of
the agreement of March 29, 1899. The plaintiffs
could, therefore, obtain specific performance in
this Court of the contract so far as it is
incomplete”.

COMMENTS ON ARIFF v. RAI JADUNATH MAJUMDAR BAHADUR

Ariff v. Rai Jadunath Majumdar Bahadur (1931)
T.L.R. Vol xlvii page 238.

This case deals with a completely different
set of facts. However, we would refer to the
following at page 240 right hand column commencing
with the words "In 1913 the respondent obtained an
oral agreement for the grant of a perpetual lease,
under which agreement he could have sued for and
obtained and registered an instrument creating his
title to enjoy the property in perpetuity. That
agreement continued to be enforceable against the
appellant until the month of December, 1921".
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In the instant case we are not concerned In the Court
with an agreement to grant a perpetually of Appeal
renewable lease but a properly executed and

i No. 18
registered perpetually renewable lease. Written
We would refer also to page 241 right hand i:gglﬁzigﬁs
column paragraph starting "Reference is made by 1983
the learned Judge to the case of Forbes v. Ralli (cont'd)

(52 I.A., 178) before this Board, but that
decision was based upon an estoppel grounded

upon a statement of fact. It was a case in which
the Plaintiff in ejectment was held estopped

under Section 115 of the Indian Evidence Act, 1872,
from denying that a certain registered written
agreement was an agreement for a permanent

tenancy. It is obviously no authority to assist
the respondent here".

We are relying in the instant case on an
estoppel (Section 115 of the Singapore Evidence
Act) which is identical to Section 115 of the
Indian Evidence Act, 1872, The authority does not
preclude estoppel.

Paragraph 3 in the left hand column page 241.

The contract was said to create when in
writing an interest which the statute said can be

- created only by means of a registered instrument.

In our case the perpetually renewable lease
creates an estate which can be and is registered.

GROUND OF APPEAL (j)

If in August 1977 the Appellant was a monthly
tenant the Notice to Quit was void. The words and
are "as tenant thereof at a rental of $240.00 per
month" and was given on the 3rd August and received
on the 4th and expired on the 3lst.

If this is a notice forfeiting a Lease rent
was paid on the 13th July.

If the payment on the 13th July is not in law
a payment because it was made under protest and
subject to recovery it is a case in which relief
from forfeiture should have been given as asked
for Section 18 C.L.P.A. Cap 268.

Rent was accepted after commencement of
proceedings for period after expiration of Notice.
Gray v. Spyer Lord Sterndale M.R. and L.J. Scrutton
pages 30 and 37 and Dendy v. Nicholl 140 E.R. page
1130 at page 1134 line 21 commencing "There is also
a strong expression of opinion to the same effect....".

Dated this 14th day of March, 1983.

Sgd. L.A.J. Smith - Solicitor for the Appellant
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Received on the 3.5.83 at
10 a.m.

IN THE COURT OF APPEAL OF THE REPUBLIC OF SINGAPORE

Consolidated pursuant to Order dated 23rd January
1978.

CIVIL APPEAL NO. 52 OF 1982

Between
HIRENDRA LAL BANNERJI Appellant
And
CHIN CHENG REALTY (PRIVATE)
LIMITED Respondents

In the Matter of Suit No. 2187 of 1977.

Between
HIRENDRA LAIL BANNERJI Plaintiff
And
CHIN CHENG REALTY (PRIVATE)
LIMITED Respondents
L.S.
D.C. Summons No. 4724 of 1977.
Between
CHIN CHENG REALTY (PRIVATE)
LIMITED Plaintiffs
And
HIRENDRA LAL BANNERJI Defendant

CORAM: THE HONOURABLE THE CHIEF JUSTICE
MR. JUSTICE WEE CHONG JIN .
THE HONOURABLE MR. JUSTICE T.S.SINNATHURAY
THE HONOURABLE MR. JUSTICE A.P. RAJAH

FINAL ORDER

The 18th day of April 1983 IN OPEN COURT

THIS APPEAL coming on for hearing on the 1l4th,
15th and 16th days of March 1983 AND UPON READING
the Record of Appeal AND UPON HEARING Counsel for
the Appellant and for the Respondents THIS COURT
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DID ORDER that the said appeal should stand for
Judgment AND the said appeal standing this day
for Judgment in the presence of Counsel for the
Appellant and for the Respondents THIS CQURT

DOTH ORDER that:-

1. This Appeal be allowed.

2. The order of the Honourable Mr. Justice
Chua dated the 3rd day of August 1982 be and is
hereby set aside.

3. The Respondents' claim for possession of
the demised premises arrears of rent and mesne
profits be and is hereby dismissed.

4, The Respondents do execute a lease under

seal in favour of the Appellant in respect of No.

322-F, Changi Road, Singapore, for a term of 10

years from the 1lst day of August 1977 to the 31lst
day of July 1987 on the same terms and conditions

as in the 1957 lease.

5. The Respondents do pay the Appellant his
costs in the Court of Appeal and in the Court
below to be taxed.

6. The sum of $500.00 paid into Court by way of

security for the costs be paid out to the
Appellant or his Solicitor Messrs. L.A.J. Smith.

7. The parties be at liberty to apply.

GIVEN under my hand and seal of the Court
this 28th day of April 1983.

Sgd. Lim Joo Tqon
ASSISTANT REGISTRAR

111.

In the Court
of Appeal

No. 19
Final Order
18th April
1983
(cont'd)




In the Court No. 20
of Appeal _
3¥ég£§£t Judgment - 15th April 1983

15th April
1983

IN THE COURT OF APPEAL QOF THE REPUBLIC OF SINGAPORE

Civil Appeal No. 52 of 1982

Between
HIRENDRA LAL BANNERJI Appellant
And
CHIN CHENG REALTY (PTE) LTD. Respondents

Coram: Wee C.J.
Sinnathuray J.
A.P. Rajah J.

JUDGMENT

By a Deed dated the 30th July 1953 (the 1953
Lease) Chin Cheng Realty (Pte) Ltd. (the
Respondents), the owners of premises known as
322-F Changi Road demised to one Hirendra Lal
Bannerji (the Appellant), a medical practitioner,
the said premises for a term of four years from
the l1lst day of August 1953 paying therefor monthly
in advance during the said term the rent of
$110.00, (Clause 1l). Under the 1953 Lease the
Respondents, inter alia, covenanted with the
Appellant:-

(1) "To pay all rates taxes assessment
(underlining ours) and outgoings payable in law in
respect of the demised premises other than all
City Council charges for electricity, gas and
water supplied to the demised premises." (Clause
3(b)). Assessment was levied under section 59 of
the Municipal Ordinance (Cap. 133 of the 1936
Revised Edition of the Laws).

(2) "That on the written request of the
Tenant (Appellant) made three months before the
expiration of the said term hereby created and
if there shall not at the time of such request be
any existing breach or non-observance of any of
the covenants on the part of the Tenant (Appellant)
hereinbefore contained at the expense of the
Tenant (Appellant) grant to him a lease of the
demised premises for a further term of four years
from the expirationof the said term at the same
rent and containing the like covenants and
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provisoes as herein contained including the In the Court
present covenant for renewal" (Clause 3(c)). of Appeal

No. 20

Under the 1953 Lease the Appellant was

"to pay all City Council charges for ggigminzil
electricity, gas and water supplied to the 1983 P
demised premises" (Clause 2(c)) and to "have the (cont'd)

right to assign his estate in the demiseqd

premises or to sublet the demised premises or any
part thereof" (Clause 4(a)). There was
incorporated in the 1953 Lease a forfeiture clause
in the follaowing terms:-

"(b) If the rents hereby reserved or any
part thereof shall be unpaid for twenty one days
after demand in writing or if any covenant on the
Tenant's (Appellant's) part herein shall not be
performed or observed or if the Tenant (Appellant)
or other person in whom for the time being the
term hereby created shall be vested shall become
bankrupt or enter into any composition with his
creditors then and in any of the said cases it
shall be lawful for the Landlords (Respondents)
at any time to re-enter upon the demised premises
or any part thereof in the name of the whole and
thereupon this demise shall absolutely determine
but without prejudice to the right of action of
the Landlords (Respondents) in respect of any breach
of the Tenant's (Appellant's) covenants herein
contained." (Clause 4 (b)).

As appears from an endorsement thereon, the
1953 Lease was registered in the Registry of Deeds
on the 4th August 1953 "in the exercise of the
discretion conferred by rule dated 16th April 1934
under Rule 13 of the Registration of Deeds Rules"
1934. The said Rule 13 framed under the
Registration of Deeds Ordinance (Cap. 255 of the
1955 Edition of the Laws) enabled the Registrar
of Deeds to dispense with compliance with certain
provisions relating to conditions precedent to
registration of deeds (Section 14).

At the time of the registration of the 1953
Lease there was in force in Singapore the
Singapore Improvement Ordinance (Cap. 134 of the
1936 Revised Edition of the Laws) to provide for
the improvement of the Town and Island of Singapore.
Under Section 58 (1) of the said Ordinance it was
provided that "No person shall, without the written
permission of the Board (The Singapore Improvement
Trust) erect any building or lay-out (underlining
ours) any land or use any land or building in any
manner which is not in conformity with the General
Improvement Plan" Under Section 59 (11), "Any
person who ... lays out any land in lots for
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building purposes otherwise than in accordance
with a plan approved by the Board under this
section ... shall be liable to a fine not
exceeding two hundred and fifty dollars ..."
Section 3, the definition section of the said
Ordinance, enacts, inter alia, that

"'Lay-out', as applied to any area, means
the utilisation or proposed utilisation of
such area or any part thereof for any of the
purposes for which a plan or scheme prepared
under section 52 or section 69 may provide.
A person is said to "lay out" land if by any
deed or instrument he conveys, assigns,
demises or otherwise disposes of any part

of such land in such manner that the part

so disposed of becomes a separate holding;
provided that a lease for a period not
exceeding three years without the option of
renewal or purchase shall not be deemed to
be a disposal within the meaning of this
interpretation; and provided further that a
conveyance, assignment, demise or other
disposition of a portion of any area shall
not be deemed to be a "lay-out" if the
boundaries of such portion correspond with
the ground plan of any existing building of
a permanent nature erected thereon together
with such area of land occupied therewith as
the Board may having regard to the
circumstances of each particular case allow."

"'Holding' means any piece or parcel of land
held or possessedunder an instrument of
title, capable of being registeredunder the
Registration of Deeds Ordinance (Chapter
121) relating exclusively thereto, and
'original holding' and 'final holding' mean
respectively, with reference to a scheme
which provides for the redistribution of
holdings, a holding prior to its amalgamation
with other holdings for the purpose of
redistribution and a holding allotted in
pursuance of redistribution.”

Before the 1953 lLease expired a new Lease
for a term of ten years commencing on the lst
August 1957 was executed on 23rd July 1957 (the
1957 Lease) by the Respondents and the Appellant
on the identical terms and conditions as those
contained in the 1953 Lease except for the
additional proviso to Clause 1 thereof which reads
as follows:-

"Provided however that if the assessment
(underlining ours) on the said premises
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shall at any time within the said period In the Court
be increased or decreased then and in such of Appeal
event the said rent shall also be

proportionately increased or decreased No. 20
accordingly." Judgment
15th April
imi ; ; 1983
The 1957 Lease was similarly registered in the (cont 'd)

Registry of Deeds on the lst August 1957,

A little more than two years after the
execution of the 1957 Lease, the Planning
Ordinance 1959 (12 of 1959) (Planning Ordinance)
was passed to provide for the planning and
improvement of Singapore and came inta effect on
the 1lst February 1960. The Planning Ordinance
transferred the functions of the Board to the
Competent Authority appointed under it and
repealed Parts IV, V and VI of the said Singapore
Improvement Ordinance. Under Section 9(3) (a) of
the Planning Ordinance "no person shall subdivide
(underlining ours) any land unless - (a) he has
obtained the written permission of the Competent
Authority..." Under Section 9(4) "All applications
for permission to develop or subdivide land shall
be made to the Competent Authority in the form and
manner prescribed by rules made under Section 17
of this Ordinance." Under Section 9(8) "Any
person who contravenes the provisions of sub-
section (3) of this section, shall be guilty of an
offence against this Ordinance and shall on
conviction be liable to a fine..."

Section 2, the definition section of the
Planning Ordinance, inter alia, enacts:

"land" includes buildings and any estate or
interest in or right over land."

"'Subdivide' - A person is said to subdivide
land if, by any deed or instrument, he conveys,
assigns, demises or otherwise disposes of any
part of the land in such a manner that the part so
disposed of becomes capable of being registered
under the Registration of Deeds Ordinance or in
the case of registered land being included in a
separate folium of the land-register under the
Land Titles Ordinance and "subdivision" shall be
construed accordingly: Provided that a lease for
a period not exceeding seven years without the
option of renewal or purchase shall not be deemed
to be a disposal within the meaning of this
definition;" "'Holding' means any piece or parcel
of land held or possessed under an instrument of
title capable of being registered under the
Registration of Deeds Ordinance or where
applicable, under the Land Titles Ordinance, 1956,
relating exclusively thereto;"

115.



In the Court
of Appeal

No. 20
Judgment
15th April
1983
(cont'd)

On the 3rd January 1967, the Appellant, who
was in occupation of the demised premises and not
in any existing breach or non-observance of any
of his covenant under the 1957 Lease, made a
written request as provided for therein for the
grant to him of a lease for a term of 10 years
from the 1lst August 1967. As there was no
response from the Respondents a further written
request was made on the 20th April 1967. However,
the Respondents took no action to execute such a
lease.

On the 15th March 1974 the Respondents wrote
to the Appellant to the effect that the
Comptroller of Property Tax acting under Section
18 (2) of the Property Tax ACt (Chapter 144 of the
Revised Edition 1970) had increased the annual
value of the demised premises from $1,320.00 to
$2,880.00 with effect from llth March 1974 and
that the annual value thereof was based on a
monthly rent of $240.00. The Respondents cited
the said proviso to Clause 1 of the 1957 Lease and
claimed from the Appellant an increased rental of
$240.00 per mensum as from 1lth March 1974.

In this connection it should be observed
that the demand for an increased rent by the
Respondents was as a result of the Comptroller
of Property Tax increasing the property tax on the
demised premises. The Property Tax Ordinance 1960
came on to our Statute Book in January 1961 and
by virtue of Sections 6 and 7 thereof a tax known
as property tax became payable as from the lst
January 1961 in respect of each year at the rate
of thirty-six per centum upon the annual value of
every property included in the Valuation List
(previously known under the Municipal Ordinance as
Assessment List). Section 64 of the said
Ordinance repealed Sections 59 to 81A (rating
provisions) of the Municipal Ordinance and
Sections 108 to 130 (rating provisions) of the
Local Government Ordinance 1957.

The Appellant however contended that under
the 1957 Lease he was only liable to pay them the
increase in the assessment payable by the
Respondents and accepted liability for $46.80 per
month and said that under the said proviso to
Clause 1 of the 1957 Lease the new rental per
month should be $110.00 plus $46.80 (being 1/12th
of the increased property tax) = $156.80.

On the 22nd April 1977 the Appellant made
yet another written request under the 1957 Lease
this time for a renewal thereof for yet another
period of ten years from the lst August 1977. On
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the 13th July 1977 the Appellant wrote to the In the Court
Respondents that he was prepared to pay the of Appeal
increased rental of $240.00 per mensum under

protest but subject to recovery in case of his ?gé ignt
construction of the said proviso being 15tg April
judicially determined as correct and on this 1983 P
basis sent them a cheque for $9,360.00, the (cont'd)

arrears alleged to be due up till then. The
Respondents returned the cheque for $9,360.00
to the Appellant on the 22nd July, 1977.

On the 27th July 1977 the Appellant
commenced Suit No. 2187 of 1977 against the
Respondents claiming specific performance of the
1957 Lease and to have leases granted to him
accordingly for a term of 10 years from the lst
August 1967 to the 31lst July 1977 and for yet
another term of ten years from the lst August
1977 to the 31lst July 1987 in respect of the
demised premises. In their Further Amended Defence
the Respondents contended that (i) the effect of
the said Clause 3(c) of the 1957 Lease is not that
of a perpetually renewable lease and (ii) it was
never their intention to grant the Appellant a
perpetually renewable lease and pleaded:-

(1) That the appellant, despite repeated
requests, had not paid and/or tendered the proper
rental payments, namely the increased rent of
$240.00 per month, in accordance with the 1957
Lease since March 1974 and in consequence thereof
was in breach thereof and therefore not entitled
to its renewal.

(2) That, if the Appellant were entitled
to a renewal of the 1957 Lease for a term of ten
years on the lst August 1977, which was denied,
he was only entitled to such renewal without the
proviso for any further renewal inasmuch as the
true and correct interpretation of Clause 3(c) of
the 1957 Lease is that the Respondents were only
bound to include a renewal clause in the renewal
lease after the expiry of the first ten years of
the 1957 Lease and not in any renewal lease
thereafter.

(3) That the Appellant's right of action,
if any, accrued from the lst August, 1967 when
the Respondents allegedly failed to grant the
Appellant the further first term of ten years and
that, as more than six years had elapsed before
action herein was commenced, the Appellant's
alleged cause of action herein was barred by
section 6(1l) (a) of the Limitation Act (Chapter
10).
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(4) That Clause 3(c) of the 1957 Lease is
a "subdivision" within the meaning of s.2(1l),
s.9(3) and s.9(8) of the said Planning Ordinance,
which came into force on the lst February 1960,
and that since February 1960, it is an offence
for the Respondents to grant a lease for a term
exceeding seven years without proper subdivision
under the said Planning Ordinance.

(5) That it was never in the contemplation
of the Appellant and the Respondents, the parties
to the 1957 Lease, that subdivision should be
applied for in respect of the demised premises,
and that requiring the Respondents to apply for
a subdivision of the demised premises would be a
fundamental change to the conditions thereof.

(6) That by reason of the foregoing the
said Clause 3(c) of the 1957 Lease is unenforceable
against the Respondents and that therefore they
are released from their obligations thereunder.

The Respondents, having, through their
solicitors by Notice to Quit dated 3rd August 1977,
given the Appellant notice to quit and vacate the
demised premises by the 31lst August 1977,
commenced an action in the District Court on the
29th September 1977 in D.C. Summons No. 4724 of
1977 against the Appellant claiming possession of
the demised premises and arrears of rent at $240.00
per month from the 1lth March 1974 and mesne
profits from the 1lst September 1977 until delivery
of possession of the demised premises. The
Appellant in his Defence pleaded (i) that the
proportionate increase in the rent of $110.00 per
mensem, agreed to between the Respondents and the
Appellant, was based on the amount of increase in
the assessment of the demised premises and that
the proportionate increase to be made on the said
rent was $46.50 per month and not $130.00 per
month and that the increased rent payable was
therefore $156.80 per month and not $240.00 as
claimed by the Respondents and (ii) that on the
13th July 1977 the Appellant by letter of that
date forwarded a cheque to the Respondents for
$9,360.00 and another cheque for $240.00 as
requested but under protest and subject to the
Appellant's right to recover the same, and (iii)
that, in the premises, the Appellant had always
been ready and willing to pay the correct rent.
The Appellant counter-claimed for specific
performance of the 1957 Lease and to have leases
granted to him accordingly for two ten year terms,
one from lst August 1967 and the other from the
1st August 1977 in respect of the demised premises.
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By a High Court Order dated 23xd January In the Court
1978 it was ordered that the District Court of Appeal
Summons be transferred to the High Court and

that it be consolidated with the Suit No. 2187 Noé 20
of 1977. Ju gment_
15th April
i i ; 1983
The Consolidated Action and Counterclaim (cont'd)

came on for hearing and by Judgment dated the
3rd August 1982 the learned trial Judge made the
following findings:-

(i) That the 1957 Lease by virtue of
Clause 3 (c) thereof is a perpetually renewable
lease.

(2) That on a true construction of the
proviso to Clause 1 of the 1957 lLease the increased
rental to be paid by the Appellant to the
Respondents should be $240.00 per mensem, based on
the increased annual value of the demised premises
and not on the increased assessment (property tax)
the Respondents had been called upon to pay.

(3) That, on the evidence, the Appellant
despite repeated requests, had not paid or even
tendered the proper rental payments in accordance
with the 1957 Lease since March 1974 and that in
consequence thereof the Appellant was in breach
of the 1957 Lease and therefore not entitled to
renewal of the same.

(4) That the 1957 Lease comes within the
provisions of Section 6(l) (a) of the Limitation
Act and that the right of action of the Appellant
had accrued by the 22nd December, 1967 if not
from the 1lst August 1967, and that more than 6
years had passed from the date on which the cause
of action accrued.

(5) That it was never in the contemplation
of the parties that subdivision should be applied
for in respect of the demised premises; that a
requirement that the Respondents apply for sub-
division of the said premises would be a
fundamental change in the conditions of the 1957
Lease; that by virtue of the Planning Ordinance
which came into effect on the lst February 1960,
clause 3 (c) of the 1957 Lease is unenforceable as
against the Respondents and thus they are released
from their obligations thereunder,

In the result the learned trial Judge
dismissed the Appellant's claim in the High Court
and gave judgment for the Respondents as prayed
for by them in District Court Summons No. 4724 of
1977.
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In the Court The Appellant is now appealing against the
of Appeal whole of the Judgment of the learned trial Judge.
During the hearing of theAppeal counsel for the

§3égignt Respondents did not dispute the learned trial

15th April Judge's finding, and in our opinign, guite

1983 rightly so (see page 382 of Cheshire's Modern Law
(cont'd) of Real Property (12th Edn.)), that the 1957 Lease

was a perpetually renewable lease and conceded
that the provisions of the Limitation Act (Cap.10)
could not be pleaded in respect of the renewal of
the term lst August 1977 to 31lst July 1987, as
proceedings had been commenced by the Appellant
in respect of this term well within the six year
period.

The heart of the appeal, in our view,
revolves around the question of what is the proper
construction to be placed on the proviso ta
Clause 1 of the 1957 Lease, to wit, "Provided
however that if the assessment (underlining ours)
of the said premises shall at any time within the
said period be increased or decreased then and in
such event the rent shall also be proportionately
increased or decreased accordingly". 1In this
connection one should keep in mind that under
Clause 3(b) of the 1957 Lease one of the
Landlords' (Respondents') covenants is "to pay
all rates taxes assessments (underlining ours) and
outgoings payable by law in respect of the demised
premises, other than those referred to in Clause
2(c) above", (i.e. Charges for water, light and
gas). In determining the meaning of the word
"assessment" in Clause 3(b) of thel957 Lease it
is pertinant to note that under Clause 3(b) of
the 1953 Lease there is the same Landlord's
(Respondent's) covenant couched in exactly the
same words.

In 1953 as previously mentioned assessments
on the demised property were raised every half-year
under section 59 of the Municipal Ordinance by the
Municipal Commissioners and under Section 61 of
the said Ordinance

"The Commissioners shall cause an assessment
list of all houses,buildings, lands and
tenements liable to assessment to be
prepared containing -

(a) the name of the street or division in
which the property is situated;

(b) the designation of the property either
by name or by number, sufficient for
identification;

(c) the names of the owner and occupier,
if known;
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(d) the annual value (underlining ours) In the Court
on which the property is assessed of Appeal
(underlining ours);

(e) The amount of the assessment ggégignt
(underlining ours) thereon™. 15th April
' . ) ) 1983
It is quite clear from a reading of the said two (cont 'd)

Sections (1) that it was for the Commissioners

to fix both the annual value (defined in Section
3) of the property on which the said property is
assessed and the amount of the assessment thereon
to be paid by the owner and (2) that "annual
value" and "assessment" do not mean one and the
same thing and cannot be used interchangeably.

Had these matters been brought to the
attention of the learned trial Judge we are of the
view that he would not have come to the conclusion
that "the rental should be increased based on the
annual value" but would have come to the
conclusion that the rental should be increased
based on the increased property tax to be paid by
the Respondents.

Further, we are of the view that the proviso,
to all intents and purposes, is in the nature of an
indemnity clause. Under the 1957 Lease the rental
to be paid by the Appellant for the fixed term of
ten years is a fixed one of $110/- per mensem; the
obligation to pay the assessment on the demised
premises is on the Respondents. The assessment
payable on a house or tenement in Singapore then
depended on two factors - one on the question of
"the gross amount at which the same can reasonably
be expected to let from year to year" and the
other on the amount of rates it would attract
under Section 51(1) of the Municipal Ordinance
for rating purposes, that is to say, whether the
house or tenement attracted the maximum
Consolidated Rate of thirty per centum on the
annual value of the property rated and the
maximum of five per centum Improvement Rate on
the annual value of the same. There was then the
possibility of the assessment payable by the
Respondents going up either on the basis of an
increased annual value of the property rated or
an increase in the Consolidated Rate or Improvement
Rate or both; so the proviso relating to an
increase of assessment was introduced by the parties
into the 1957 Lease to re-imburse the Respondents
for any increased assessment they might thereby
have been called upon to pay. Similarly with
regard to a decrease in the assessment so that in
this unlikely event the Appellant would get the
benefit of such a reduction.
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In the Court The Appellant was always readyand willing
of Appeal to pay and did in fact pay the proper increased
rental of $156.80 per mensum. At one stage he

ggégignt paid the increased rental as demanded by the

15th April Respondents, albe}t mgde under protest and

1983 subject to determination by @he Court as to what the
(cont'd) proper rent was. In these circumstances we must

hold that the Appellant was never ever in breach
of the 1957 Lease. It follows from this that
the Respondents' claim for possession of the
demised premises and arrears of rent and mesne
profits must fail and be dismissed with costs
here and below.

One of the defences raised by the Respondents
at the trial of the High Court suit was that Clause
3(c) of the 1957 Lease could not be performed for
the reason that since 1lst February 1960 it was an
offence for the Respondents to grant a lease for a
term exceeding seven years without proper sub-
division under the Planning Ordinance 1959. It
seems to us that the argument that was put to the
*learned trial Judge by counsel for the Respondents,
and not controverted in the manner in which, in
our view, it should have been by counsel for the
Appellant, was that it was only since the lst
February 1960 that no person could subdivide any
land unless he had obtained the permission of the
Competent Authority (Section 9(3)) and that any
person who contravened this provision was guilty
of an offence and liable on conviction to a fine
(Section 9(8)). But was this really so? Did
the Planning Ordinance enact something new regarding
the division of land into lots or parcels for the
first time?

Before February 1960 by virtue of the
Singapore Improvement Ordinance "a person is said
to 'lay-out' land if by any deed or instrument he
conveys, assigns, demises or otherwise disposes of
any part of such land in such manner that the part
so disposed of becomes a separate holding" and
"holding" means any piece or parcel of land held
or possessed under an instrument of title capable
of being registered under the Registration of
Deeds Ordinance"; but as from lst February 1960
"a person is said to subdivide land, if, by any
deed or instrument, he conveys, assigns, demises
or otherwise disposes of any part of such land
in such manner that the part so disposed of
becomes capable of being registered under the
Registration of Deeds Ordinance”. 1In effect to
"lay-out" land under the Singapore Impvement
Ordinance became to "subdivide" land under the
Planning Ordinance. It was merely a change in
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nomenclature. Further under Section 59(1ll) of In the Court
the Singapore Improvement Qrdinance any pexson of Appeal
who lays out land without the approval of the

Board is liable to a fine not exceeding two ggé ignt
hundred and fifty dollars; similarly under 15tg April
Section 9(8) of the Planning Ordinance any 1983 P
person who shall subdivide land without (cont'd)

permission of the Competent Authority shall be
liable to a fine not exceeding one thousand
dollars. Under the Singapore Improvement
Ordinance it was an offence to grant a lease for
a term exceeding 3 years without a proper lay-
out: under the Planning Ordinance it is an
offence to grant a lease for a term exceeding
seven years without a proper subdivision. Yet

it was possible under Rule 13 of the Registration
of Deeds Rules 1934 for the Registrar of Deeds,
exercising his discretion, to have such deeds
registered as indeed was what happened both to
the 1953 Lease and the 1957 Lease. If the learned
trial Judge's attention had been drawn to the
similar sections in the Singapore Improvement
Ordinance we are of the view that he would not
have found:-

"that it was never in the contemplation of
the parties that subdivision should be
applied for in respect of the said premises.
The Plaintiff (Appellant) says that the
Defendants (Respondent) are required to
apply for subdivision of the said premises.
That would be a fundamental change in the
conditions of the said lease. I am of the
view that by virtue of the Planning
Ordinance, Clause 3(c) is unenforceable as
against the Defendants (Respondents) and
that they are released from their
obligations thereunder."

The 1953 Lease for 4 years and the 1957
Lease for 10 years were executed while the
Singapore Improvement Ordinance was in force and
yet it was possible to have the 2 deeds
registered on the 4th August 1953 and the 1lst
August 1957 respectively under the Registration
of Deeds Rules. The position in 1967 with regard
to the registration of a lease for ten years was in
effect no more different than it was when the
1957 Lease was registered on the lst August 1957.
The Respondents took no steps whatsoever in 1967
with the Competent Authority and/or the Registrar
of Deeds with a view to register a further lease
for 10 years. It lies ill inthe mouth of the
Respondents now to raise this defence when no
such fears of criminal illegality assailed them
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when the Appellant gave written notice to them
in 1967 under the 1957 Lease asking for an
extension of tenyears from lst August 1967.

In any event this plea taken by the
Respondents on the subdivision issue becomes
meaningless as the Court in the course of the
hearing of this appeal was informed that the
property in question has now in fact been sub-
divided and allowed registration.

The Appellant's claim against the
Respondents in the High Court Suit (Writ issued
on 27th July 1977) was for specific performance
of two leases in respect of the demised premises,
one for the term lst August 1967 to 3lst July
1977 and the other for the succeeding term lst
August 1977 to 31lst July 1987. The Respondents
in their Defence had pleaded that the Appellant's
cause of action therein was barred by Section
6 (i) (a) of the Limitation Act (Chapter 10).
Whatever the merits of the Respondents' plea in this
respect it is clear that the Courts will not grant
specific performance of an agreement to grant a
lease for a term which expired a few days after
the issue of the Writ herein. This then leaves
the Appellant's claim for specific performance
for the second term namely the lst August 1977
to dst July 1987 to be adjudicated upon. However,
as previously stated, counsel for the Respondents
has, in our view quite properly, conceded that he
cannot plead the Limitation Act in respect of
the said second term.

"A contract for a lease is a contract to
which the equitable remedy « specific
performance is peculiarly appropriate. If a
party can prove to the satisfaction of the court
that such a contract has been entered into
(which in the instant case the Appellant has done),
he can bring a suit for specific performance
requiring the other party (in the instant case
the Respondents) to execute a deed in the manner
required by statute (in the instant case the
Registration of Deeds Act) so as to execute that
legal term which the parties (in the instant case
the Appellant and the Respondents) intended to
create. One effect therefore of such a
specifically performable contract is that the
prospective tenant (in the instant case the
Appellant is more than a prospective tenant: he
is a tenant in actual physical occupation of the
premises) immediately acquires an equitable
interest in the land (in the instant case No.
322-F Changi Road) in the sense that he has an
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equitable right to a legal estate" (See

Cheshire's Modern Law of Real Property (122nd In the Court

Edition) at page 392-3). This being so and the of Appeal
equities in the instant case being with the No. 20
Appellant, it seems to us that the Appellant's Judgment
appeal must be allowed with costs here and 15th April
below for the following reasons:- 1983
(cont'd)

(1) There is no dispute between the
parties to the appeal that in the instant case
there is a perpetually renewable lease by virtue
of Clause 3(c) of the 1957 Lease.

(2) That the Appellant had made written
requests in conformity with Clause 3(c) of the
1957 Lease for renewal of the lease for two
successive periods of ten years each.

(3) That the Appellant at the time of
the said written requests in respect of the two
terms was not in breach of the 1957 Lease;

(4) That the Appellant from the date of
the 1957 Lease had always had an equitable right
to have granted to him a written lease for
successive terms of fixed ten years each and
occupied the same position, vis-a-vis, the
Respondents, as regards both rights and
liabilities, as he would have occupied had a
formal lease under seal been executed - See
Walsh v. Lonsdale (1882) 21 Ch. D. 9;

(5) That at the time the 1957 Lease was
entered into, namely the 23rd July 1957, similar
provisions as in the Planning Ordinance 1959
relating to "subdivision" were present in the
Singapore Improvement Ordinance under the
nomenclature of "lay-out". It seems to us there-
fore that the question of lay-out, as it then was,
and which now equates to subdivision in the
Planning Ordinance or Act, as the case may be, in
respect of the demised premises must have been in
the contemplation of the parties herein and that,
therefore the question of a fundamental change in
the conditions of the 1957 Lease does not arise;

(6) That the Respondents cannot avail
themselves of the provisions of Section 6(i) (a) of
the Limitation Act to resist the claims of the
Appellant for specific performance in respect of
a lease for the demised premises for the term lst
August 1977 to 31lst July 1987 for the reason that
the Appellant always had an equitable right to a
renewal of the lease and equity looks upon as
done what ought to have been done.
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In the Court There will therefore be an order for the
of Appeal specific performance of the agreement for a
lease arising under the 1957 Lease; the

ggégignt Respondents are tg execute a sealed lease in favour
15th April of the Appellant in respect of 322-F Changi Road
1983 for a term of 10 years from lst August 1977 to
(cont'd) the 31st July 1987 on the same terms and

conditions as in the 1957 Lease.

Liberty to Apply.
Sd. WEE CHONG JIN

Wee Chong Jin
Chief Justice

Sgd. T.S. Sinnathuray
T.S. Sinnathuray
Judge

Sgd. A.P. Rajah
A.P. Rajah
Judge

Singapore,
Friday, 15th April 1983

Certified true copy.
Sgd.
Private Secretary to Judge

Court No. 3,
Supreme Court, Singapore.
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No. 21

In the Court

of Appeal
Order of Court granting Leave No. 21
to Appeal to the Judicial Oréer of
Committee of the Privy Council .
18th April, 1983 Court granting
! Leave to
Appeal to the
IN THE COURT OF APPEAL OF THE REPUBLIC OF Judicial
SINGADORE Comm1t§ee of
—_— the Privy
- Council
Civil Appeal No. 52 of 1982 18th April
1983

Between

HIRENDRA LAL BANNERJI
And
CHIN CHENG REALTY (PRIVATE) LIMITED

Appellant

Respondents/Applicants

(In the matter of Suit No. 2187 of 1977)

Between
HIRENDRA LAL BANNERJI Plaintiff
And
CHIN CHENG REALTY (PRIVATE)
LIMITED Defendants

ORDER OF COURT

BEFORE THE HONOURABLE CHIEF JUSTICE
MR. JUSTICE WEE CHONG JIN, THE
HONOQURABLE MR. JUSTICE KULASEKARAM

AND THE HONOURABLE MR. JUSTICE

A.P. RAJAH

IN OPEN COURT

This application having come on for hearing
before the Court of Appeal this day in the presence

of Solicitors for the Appellant and the Respondents/

Applicants

IT 1S ORDERED:-

(1) That the Respondents/Applicants be
granted leave under Section 3(1l) (a) of
the Judicial Committee Act (Cap. 8) to
appeal to the Judicial Committee of
Her Britannic Majesty's Privy Council
against the whole of the judgment of
the Court of Appeal delivered herein at
Singapore on the 15th April 1983;
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In the Court
of Appeal

No. 21

Order of
Court granting
Leave to
Appeal to the
Judicial
Committee of
the Privy
Council

18th April
1983

{(cont'd)

(2)

(3)

(4)

(5)

(6)

That the time for the Respondents
/Applicants to prepare the index of
proceedings pursuant to Order 58 Rule
5(1) be extended to 4 weeks;

That the time for the Respondents/
Applicants to prepare and send to the
Registrar the Record of Appeal
pursuant to Order 58 Rule 6(1) be
extended to 60 days;

That the Order that the Respondents

execute a sealed lease in favour of the

Appellant in respect of No. 322-F,
Changi Road, for a term of 10 years
from 1lst August 1977 to the 31lst July
1987 on the same terms and conditions
as in the 1957 Lease be stayed;

That the costs of this application
abide by the result of this Appeal by
the Respondents/Applicants;

The Respondents do give security for
costs in the sum of $3,000.00

Dated this 18th day of April 1983

Sgd.
ASST. REGISTRAR
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No. 22

Certificate far security for
Costs - 29th April, 1983

IN THE COURT OF APPEAL OF THE REPUBLIC OF
SINGAPQRE

Civil Appeal No. 52 of 1982

Between
HIRENDRA LAL BANNERJI Appellant
And
10 CHIN CHENG REALTY (PRIVATE)
LIMITED Respondents/Applicants

(In the Matter of Suit No. 2187 of 1977)

Between
HIRENDRA LAI. BANNERJI Plaintiff
And
CHIN CHENG REALTY (PRIVATE)
LIMITED Defendants

CERTIFICATE FOR SECURITY FOR COSTS

This is to certify that Chin Cheng Realty
20 (Private) Limited a Company incorporated in

Singapore and having its registered office at
No. 324-P, Changi Road, Singapore, the abovenamed
Respondents/Applicants, have deposited the sum of
Three thousand dollars ($3,000.00) by way of
security for the Appellant's costs of the appeal
with the Accountant-General.

Dated the 29th day of April 1983.

Sgd.
ASST. REGISTRAR.

30 No. 23

Order of Court amending Title of
Appeal - 9th April, 1984
Civil Appeal No. 52 of 1982

HIRENDRA LAL BANNERJI
And
CHIN CHENG REALTY (PRIVATE) LIMITED

Between

Appellant

Respondents

129.
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Inthe Court
of Appeal

No. 23
Order of
Court
amending
Title of
Appeal
9th April
1984
(cont'd)

No. 23

Order of Court amending Title of Appeal
dated 9th April 1984

(In the Matter of Suit No. 2187 of 1977)

Between
HIRENDRA LAL BANNERJI Plaintiff
And
CHIN CHENG REALTY (PRIVATE) LIMITED Defendants

ORDER OF COURT
BEFORE THE HONOURABLE CHIEF JUSTICE MR. JUSTICE

WEE CHONG JIN, THE HONOURABLE MR. JUSTICE A.W.
CHOWS AND THE HONOURABLE MR. JUSTICE L.P. THEAN
IN OPEN COURT 10

UPON MOTION heard this day unto this Court
by the Counsel for the abovenamed Respondents and
in the presence of Solicitors for the Appellant and
the Respondents.

IT IS ORDERED:~

(1) That Chin Cheng Realty (Private) Limited,
having assigns its interest in the premises
No. 322F Changi Road, Singapore, which is the
subject of the action herein, to Moh Seng
Realty (Private) Limited, Moh Seng Realty 20
(Private) Limited be named as Respondents in
Civil Appeal No. 52 of 1982, Defendants in
Suit No. 2187 of 1977 and Plaintiffs in D.C.
Summons No. 4724 of 1977 and in all subsequent
proceedings herein in place of Chin Cheng
Realty (Private) Limited and that the
proceedings herein be carried on as if Moh
Seng Realty (Private) Limited had been
substituted for Chin Cheng Realty (Private)
Limited. 30

(2) That this order be certified by the
Registrar of the Supreme Court, Singapore as
a certificate to be issued for the purpose of
an application under Rule 51 of the Judicial
Committee Rules 1957 in the Privy Council.

(3) That costs of this application be the
Respondents' costs in any event.

Dated this 9th day of April, 1984.

Sgd.
ASST. REGISTRAR. 40
Endorsement

It is hereby certified that this is the certificate
issued for the purpose of an application under
Rule 51 of the Judicial Committee Rules 1957 in
the Privy Council.
Sgd.
REGISTRAR.
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AGREED BUNDLE OF DOCUMENTS

Letter - Richard Chuan Hoe Lim & Co.,

to K.K. Bezboruah dated 27.6.1953

RICHARD CHUAN HOE LIM & CO. 1st Floor,

ADVOCATES AND SOLICITORS 34 MARKET STREET,
SINGAPORE

Tel. Nos. 22580, 6543 & 83528

RICHARD C.H. LIM

CUTHBERT F.J. ESS 27th June, 1953

CE/TBC/CKS

Dear Sir,

Lease of Premises in East Coast Road

With reference to your conversation with our
Mr. Ess, our clients Chin Cheng Realty Limited
have now agreed to the inclusion in the above of
a clause permitting sub-letting etc.

As regards payment of the rent by cheque
our clients have already informed your client that
they will accept payment by cheque, but a receipt
will not be issued until the cheque has been
cleared. It is not necessary to include a clause
to this effect in the lease.

Please let us have the original and copy
lease for signature as early as possible.

Yours faithfully,
Sgd.: RCH LIM & CO.
K.K. Bezboruah, Esqr,

21 Batterxry Road,
Singapore.
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EXHIBITS

Letter
Bezboruah to
R.C.H. Lim

& Co.
26.10.1953

Letter - Bezboruah to R.C.H. Lim & Co.
dated 26.10.1953

658/B/T 26th October 1953
Ce/TBC/CKS
Dear Sirs,

Lease of premises No. 322-F Changi Road

Between
Chin Cheng Realty Ltd. and Dr. H.L. Banneriji

I send herewith the copy of a letter written
by you to me on the 27th June 1953. My client
has pointed out, that the letter refers to
"Lease of premises in East Coat Road" and not to
the premises in respect of which the lease was
made and in the circumstances I shall be
obliged if you will kindly confirm t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>