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IN_THE_FRIVY CCUNCIL No. 4b_of 1984
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CN APPEGLL
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J3ETUEEN;
HERBERT 3€ELL Appellant
- and -
THE CIRECTOR OF PU3LIC PROSECUTIONS First Respondent
- and -
THE ATTGRNEY GENERAL Second Respondent
CASE FOR THE SECOND RESPONDENT
B======B=t======E3 -===:::BS‘:“B::“:::::::::::B::::
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1e This is an Appeal from the Judgment and

Orcder of the Court of Appeal of Jamaica (Zacca P.,
Caray and Ross JJA) dated the 19th May, 1983, which
¢ismissed the Appellant's appecl against the Order of
the Full Court of the Supreme Court of Judicature of
Jamaica (Morgan, 3ingham end kolfe 3J) dismissing on
June 3, 1282 a motion filed by the Appellant uncer
Section 25(1) of the Constitution of Jemeica
(establishec by the Jzmaica (Constitution) Order in
Council 1962). By the said Motion the Appellant

had appliad for redress alleging that his constitu-
tional right had been infringed by virtue inter

alia of the delay in affording the Appellant a

fair trial within reasonable time as granted by
Section 20(1) of the Jomaica (Constitution) Order

in Council 1962.

2. Section 20(1) of the Constitution is
as follows: -
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"(1) Whenever 2ny person is chargec with a criminal
offence he shall, unless the charge is withdrawn, be
afforced s fair hoering within a reasonzhle time by an
incepencdent and impartisl court astablished by low."

The following sections of the Constitution 2re also relevcnt:-

"15(3) Any person who is arrested or cetained -
(2) for the purpose of bringino him before a court in
execution of the orcder nf a ccurt; or
(b) upcn reasrnable suspicion of his having committer
cer oeing abcut to commit a crimincl offence, 10
and who is not releasec, shall he brought withcut dee
lay before a court; anc if any person arrested or detained
upon reasonable suspicion of his having committed or being
about to commit a criminal offence is not tried within a
reasonable time, then, without prejucice to any further
proceecings which may be brought against him, he shall
be released either unconditionally or upon reascnable
conditions, including in particular such conditions as
are reescnably necessary to ensure that he oppears at s
later catec for trial or for proceedings preliminary to 20
trial.*

n26(8) Nothing ccntained in any law in force

immediately before the appointed cay shall be held

to be incoensistent with any of the provisions of this
Chapter; anc nothing done uncer the authority of any

such law shall be held to be cane in contravention of

any of these provisions,®

The two main issues in this Appeal may he summarised as
fcllows: -

That it is incumbent upon the Statz to ensure that 30
the obligation to offorc s fair hearing within
8 reasonghle time is complied with, at the very
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lrast, by providing that such a hearing takes
place as expecditioucly as it wrnuld have at

the time of the ceming intc force of the

Constitution of Jam=ica.

(b) That hic tricl was celayed for a consicder-

able fseriod nf time thereby contraveninn

his right to a feair hearing within ¢

reasonable time,

b

tion, Appesnl, Retriel, Acjournments, [ ischarge and Re-

Record

The cates of the Appellent's Arrest, Cernvic-

arrest and Netice cf Originating Motion ore stated in

tchuler form:
Date
18. 5.
20.10.
7. 3.

19.12.

28. 1.
8. 2.
19. 2.
21. 3.

Between 21/3/E0)
ancd 10/11/81

77
77
79

79

a0
eo
0
€0

Event

Arrest
Convicticn and Sentence
Appezl allowed enc
Retrial Orcdered
Receipt by Trial Court
(Gun Court) of Ncotice
of Cecision of Court
of Aapeal that Appeal
allcuwec,
Mentioned in Gun Court
-C0-
-co-~
Aemitted to 3eil by Court

Numercus mention dstes
but cnsc was not heard
because original state-
ments which had been
returnec to the Pcolice
following gonvicticn of

p. 13

p. 13
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Lato Event

the Applicant were still
not ta hane and efforts
to chtein them were
unsuccesnsful,

10.11. 81 Crcwn offers no evirence -
"mnlicant c'ischarger.

12, 2. 82 Fr-arrest; ismecdiate chjinction to
trizl by Annliceant's nttnrney;
matter acjournec fer trial on 10
11th hey, 19€2,

5. 5. 82 Notice of Oripinsting hotion.

5. The history of the proceedings leacinng to the
institution of the instant Anpeal is summarisec in parzoraphs 6
to 12 hercof but it is convenient to teke note of the facts
which gave rise to the same at this stage. These facts are
summarisec¢ in the Jucgment of Ross J.A. in the Court of Fpneal
as fellouws: -
" The appellant, Herbert dell, was arrestec on
& numaer of criminal charges on 18th oy, 1977, Gn 20
the 20th October, 1977, he was ccnvictec in the Gun
Crurt for the offences of:-
(D) Illegal possessicn nf firearms
(2) Illegel pessessicon of ammunition
(3 RoYibery with Anpravation
(L)  Sheoting with Intent
(5)  3urglary
(£)  kounc'ing with Intent
He wes sentenced to varying terms of imnriscnment on
ench of these counts on the inf’jctment. He subsequentfe
eopzaled against his convicticn =ne the Court of Aoncal
allowec his apreal =nc ercerec a retrial, The cecision
cf the Court of hapral was henced toun on 7th Merch,

1979, but for some unexplainec reascn the Gun Crurt cid
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not receive notice of this decision
from the Registry of the Court of P. 35
Appeal until 19th December, 197S.
The matter wes mentioned in the Gun
Court on 28th Jenuary, 1900, anc
agmin on B8th February, 1960, 15th
February, 19€0 ancd ?1st Merch,
19€0 when the appellont was aceittec
to bail in th: sum of ,6C0.00 with
2 surety. After this, thec case was
set for mention on severeal
occasicns as the original stoctements,
which hac! 3sen returned to the nclice
fcllewing thz conviction of the
appellant were still nect to hond and
2ll efforts to cbtain them werc
unsuccessful.®
6. Gn the S5th May, 1982 the Appellant applicd by
Criginating Notice of'Motion to the Supreme Ceurt Foe 4 - 5
(Morgen, Bingham nnc Wolfe JJ) seeking redress for a
breach cf his ccnstitutionel rights as provicdec in
Sestion 20 of the Lonstitution of Jomrica. The
Appellant scught redief in the form of e Ceclaration
and ccnsequentigl Crcer that he be unccencitionally
c'ischargec before the Full Ceurt of the Supreme Crourt
(Morgan, 3ingham and wWnlfe JJ) on the 1st, 2nd and 3rc
June, 19€2. The Appellant contenced thot his
censtitutional richts hed been infringecd by the
fellure to affore¢ him a fair triml within a
reascnable time as provicecd oy Szction 20(1) of the
Constitution, The evicence relied on by the
Appellant consisted of an sfficdavit sworn te by the PDe 6 = 7

Appellant in which he cited the histary of his
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n. 18

pe 1

errest, conviction, appeal against convictions,anc sentence
resulting in an orcer for & rztriol, the subsequent proceacings
relating tc the brinning on of 2 case fcr trial leeding tc no
evicence being cffered and the suhsequent re-arrest of the
Anpellent on the 12th Fehruary, 1982.

7. The Full Court cismissed the Appellint's iintion
holding thet such celay a8 cccurred wes nct unressonnhle in the
circurictances. The Court =lso helc that in respect of the
allegation thet the Appellant was previously acquittecd the 10
proviso to section 25(2) of the Censtitution preclucdsd the
Ripellent frem seeking relief in the Supreme Court since

ecequate means of recrens wss ovailsble on any retricl. The
Rppellant has accepter thzt the ruling thst infringemcnt of

this provision should be raised by a nlea in Sar of autrefcis

eccuit,

8. In cismissing the fppeal the Full Court found:-
"The infermation 176/77, exhihited in this
matter, in so fer @s the encorsemonts are
cencernar, shows no tarciness on the part 20
of the Crown in seeking to ohiain the
statements. UWhatever occasioned the culay
sacmec to have been cue to the unavailability
cf the investigating officer in this mattore

"Yhen it was eventuslly cisposed of cn 10th
November, 1981, by the Crown offecring no
evidence befcre Mr. Justice Chambers, this

was cue again to the unavailability of the
witnesses anc the invastigating officer. The
investigating cfficer was now nn suspension 30
facing some depertiental charges. ODespite
this back-grounc, when the Crown, the
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virtual complainent now being
aveilable, scught to revive
the charges in Februsry, 1982,
the applicant thrcugh his
fttorney immeciately tonk
objection to the mztter being
proceecec with., The matter p. 1
was acdjournec far trial on
11th May, 19€2. The applicant
now sought constitutinnal
rclief on the grcuncs alreacy
set out herein,

"ipart frem a brief history
releting tc his previcus

trial anc ccnviction as well as
the subsequent appesl, the
gpplicantt's Afficavit contains
very little infcrmaticn relat-
ing to the celay of which‘he

now complains uncer Section 20
subsecticn 1 of the Constitu-
tion. He alleges noc harcship

or nppressive concduct on the
part of anyone, neither coes he
claim that he has bren prejucdicec
or embarrassec in any wey by the
celay. He merely states that
hecause of the state of affairs
which existec from March 1979
when his new trial was orcercd,
the Court nught to finc that his
rights uncer Section 20, subsection 1
hove been breachgc,.®
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The Full Court went cn to say:

Pp. 1 - 15 *On the face nf it, when the period
of celay is lookec st from the outsat,
it woulc give one the impression of
unressonable celay. Thirty-two months
is, inceed, a very long time for 2nyone
toc be waiting for his case to be tried.
This, however, hus to be belancec agoinst
the seriousness of ths chargss.end 10
bureaucratic bungling to which ong has
become accustomed to expect, especially
in the Gun Court with its large backlog
of cases. A delay of two years in that
Court is everage fcr cases in which there

ere noc problems with witnesses to come up

for trial. In this regerd one hes also

to bear in mind the legislative regﬂlre-
ment of the Gun Court for cases to be

cealt with within seven cays. One must 20
not, howover, blind one's self to the
realities of the situation which exist

in this Court.®

9. The Full Court slso helc:-
(8) That it haa not been the contention
p. 16 of the Applicant that because of the

cslay in the hearing of the cass he
had been prejucicec or embarrassed
by his potentisl witnesses becoming
unaveilable or through economic herd- 30
ship,

pe. 17 (5) No fault could be 1aic on the prosecu~-
tion for failure to have a trial
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(c)

kecord
within a reasonable time.
Any declaration niven hy it would not
be bincding on a Jucoe of the Supreme p. 20

Court.

dy Netice of Ajpeal cdatcd 15th Jungz, 1982 the poe. 23 - 25
Appellant gave Notice of Appeal agoinet the cdecision of
the Full Court.

The Appellant's App=el came on for hearing PPe 32 - 43
on the 26th February, 1983, March 1 ancd March 2, 1983
before the Court of Appeal (Zacca P., Carey #nc Ross JJR)

when the hppeal was cismissac. Reasons for Jjudgment

were celivered on behalf of the Court of Aopeal by
Ross JA on the 19th May, 1983,

12.

It is submitted that the Ccurt of Appeal ppe 32 - 41
rightly cismissecd the Appeal for the rcasons given

by the Ccurt of Appeal. These may he summerisecd as

follows: -

(a)

(b)

They founcd no reasan’ to ciffer from
the Full Ccurt that the delay was p. 40
not unreasoneble in the circumstances.
They found that the authorities
clearly established that the onus

was on the Appellant to acdcuce
evidence that the celay would
effectively impair the ability of

the Appellant to defend himself.

In so holding the Court approved the
cecision in D.P.P. v Michael Feurtado
in which Kerr Jf stated:-
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*In our view, the
raspone’ant falled to arduce
sufficient evicencc to rischarge
the enus of procf, which was upon
him, that cn a bcolance of probabili-
ties the reloy in bringing the cases
to tricl was oppressive ond wculd
effectively impair the sbility of the
respnncent to, cefend himself.n 10
(c) They f-uncd that tha hezering would
have tasken place within a
reasonable timre, having rcgarc to
all the circumstances anc that no
evicence hac hcen accuced te
sucnest eithecr thet the Appellant
would not have had @ fair hecring
or that the Tribunsl wnulc not
have been an incdcocncent end
impartizl Crurt estohliched by lau%U
(c¢) They founc thot it was not
sufficient for the Rpgellant to
estahlish unrecscnoble ¢rlay. He
nust gn further eanc establish that
he has bheen so prejuricec by such
celay that it is inlikely that he
coan be affercded ~ foir hearing by
an incepencent ancd imp-rtial
Tritunel.

1]
13. On the 11th hpril, 1984 the A;pellant wes grcnter?
specinl leave to aopeal tn Her Majesty in Ccuncil ayainst the
Jucogment @nc Orcer of the Court of Znpeel cdstee 19th May, 1983,
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It is submitted that the sole question
to be determinecd in this Appeal is whether theo delay
which erose in the circumstances of this case denied

the Appellant a fair hearing within a reasonable time.

In this connection the following submissicns are

macde: -

(2)

(b)

Mere lapse of time does not,

per ce, constitute unreasonahle
delay for thz purpose of
establishing that ths

Rppellant 3as not afforded a

"fair hearing within n

reasonable time" within the
meaning of section 20(1)

of the Constitution of Jemeica.,
The funcamental purpose of

section 20(1) is to protect o
person charced with a

criminal offence from being

denied a fair hearing hecause

of unreasonable delzy which
prejucices - or impairs hisg

ability to cefend himself,

Such 8 prejudice would cepend

on the circumstances of the

case anc would have to be
established by factual

evidence. The Affidavit filad

by the Appellant contained no sush facts
or supporting evidence.

That any celay prior to the 19th
December, 1979 when the Gun Court
was acdvised by thc Court of Appeal
that the Appealwas allowed must be
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(c)

()

(e)

isregcrrer. ~<ltzrnstively,
time cruld net in cny event
hegin tc run prior to the 7th
i“rrch, 197S when the fpperl was
ollowaet ani’ o retrinl orrerac.
Time spent in exhcusting
jut'icizl precerures inclucing
this kopecl must e
f'isrecsroed. 10
re Freites v denny (1976)
FeC.239 ~t ;:. 243 F.G.
ottt v ~.G. of Trinicac one
Tovegn (1979) 3 Ww.L.R.1342
at po. 1345 E-F.
Neal kiley v f.G. (1982)
3 ket LB 2t p. 471 h-3.
The le=rner Jucges of beth Courts
being concerner with loer~l ceonc iticns
in Jrmzicn all found thet in view 20
of the circunsiszneces orevailing in
J.-wice the felsy wos net unrensscnesle
=T the Privy Council curht net in
the nbsence of cvicence to the
centrory ieturh’ thot fincing,
fnbott v Attrrney General
(ubi sup. "t 1344) per Lore
ciplock,
There is no avitence thit there w-s
~ny crester Cgluy than wcoulcd heve 30
Gecurrec »t the time of the commence-
ment of the C?nstitutinn. There wrs
nG low, urittén or unuwritten, prior to
the commancem2nt ¢f thz Constituticn
which ceoingeller ths prosecution to

refrein from reinstituting precescings
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against the fppell=nt ofter
the lapse of time which
occurrec in che circumstcnces
of this caser. The ippellent
is preclurer from -sserting
th2t his richt h-s hien
infringed in view of the
provisions of scction 26(Q)
of the Constitution,

(D.F.F. v Nrsrolle (1567)

2 A.C. 23, =at p. 247-8;

e Freitas v danny (1976)
A.C. 239 ot p. 244 F-H),
There is no evicence thzt the
Celcy in Sringing the casea
to tri=l wos oppressive
enc’/or impazirec the

ability of th> Apnellent

to refend himsglf on a
retri=l., The nnus rf

prcof was on the Apoellant
tc procuce such evicence

“nt’ he failac' te ¢o sc.
There =8 no miscorringe

of justice.

The efferts of the prasecu-
tion tc Sring the cmse for
tricl without unressonnable
relay were macc benoa fice
anc thet there wes nothing
in the circumstances cf the
cnse to indicatc that an
honest mttiture woulc nct be
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m2intaine” on o retricl.
The funcomentzl humzn right
protectec by the Censtitution is
nat te =2 legel system th-t is
infollihle but tc one thot is
fair.

Maharaj v A.L. of Trinicac

anc Tebaee (Mo) 2 (1978)

2 A1l EN. 670 2t p.-679 g; 10

R v 3hirley Chén See

(unrencrter) Suit fc. M178

cf 1967 at p. 4
There is arequata ex~lonation cof the
celoy to show that such celsy w:as
not gnreascnable. The test of
reascnzhleness must be ceterminec
by reference tc the circumstonces
prevailing in Jamisica.

R v Shirlcy Chin Sce 20

(unrapertec) Suit No. M178

of 1567 p. 2-3;

O.F.?. v hichael Feurtaco

(Surirsme Court Civil Appeal

No. 59/79) p. 8.

1S, The Secont Responrent respectfully submits that the
Fopecl should be cismissec with costs one' the Jucgments of the

Court helow confirmer, for ths following, =mong other:
REAWNSGNS

1.

Becruse the frnellrnt's constitutional 3g
right ta & foir hooring within a

reascnadle time by on incepencent
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and impartial court established

by law was not infringed.

Because the finding that there was no
unreasonable delay (being based on a
knowledge of local practice) ought
not to be disturbed.

Because the Appellant failed to
discharge the onus placed on him of
establishing that the delay in
bringing the case to trial was
oppressive and/or would impair

his ability to defend himself on

a retrial. There was no mis-
carriage of justice.

Because the fundamental right
dealing with delay does not

affect the laws that were in

force in Jamaica prior to

coming in force of the Consti-
tution. Besides there was no
evidence before the Court in

this case that the delay was
greater or more severe than had
occurred before the commencement

of the Constitution.

Because the decisions of the Courts

below were right.

K. O. RATTRAY,

R. G. LANGRIN

Q.C.



No. 44 of 1984

IN THE PRIVY COUNCIL

O N A PPEATL

FROM THE COURT OF APPEAL OF JAMAICA

HERBERT BELL Appellant
and

THE DIRECTOR OF
PUBLIC PROSECUTIONS First Respondent

and

THE ATTORNEY GENERAL Second Respondent

CASE FOR THE SECOND RESPONDENT

CHARLES RUSSELL & CO.
Hale Court

Lincoln's Inn

London WC2A 3UL

Tel: 01 242 1031
Ref: R/JA/JA.1-5

Solicitors for the Second Respondent




