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In the Full 
Court of the 
Supreme Court 
of Victoria

No. 1
Case stated 
by His Honour 
Judge 
Southwell
15th October
1975 
(continued)

- and -

THE PRESIDENT COUNCILLORS AND 
RATEPAYERS OP THE SHIRE OP HASTINGS Respondent

CASE STATED BY HIS HONOUR JUDGE SOUTHWELL

A. BP Refinery (Westernport) Proprietory Limited 
appealed to the County Court against a rate made 
by The President, Councillors and Ratepayers of 
the Shire of Hastings upon BP Refinery (Western- 
port) Proprietory Limited in respect of the year 
1973-1974. A true copy of the Notice of Appeal 
by BP Refinery (Westernport) Proprietary Limited 
is contained in Schedule AA hereto.

B» The following facts agreed to by the parties 
prior to the hearing of the Appeal, are found by 
me:-

1. THE Appellant is and was at all material 
times a company duly incorporated pursuant to the 
laws of the State of Victoria.

2. AT all material times prior to 17th March 1970 
the Appellant was the registered proprietor of all 
those pieces of land previously comprised and 
described in Certificates of Title Volume 7048 
Polio 587, Volume 7290 Polio 836, Volume 7408 
Polio 468, Volume 8047 Polio 497, Volume 8127 
Polio 739, Volume 4075 Polio 904 and Volume 5389 
Polio 641 and now comprised and described in 
Certificate of Title Volume 8519 Polio 769 
(hereinafter called "the refinery site").

THE refinery site is and has at all material
imes been within the municipal district of the 

Respondent.

4. ON 15th May 1963 the Appellant entered into 
an agreement with the State of Victoria relating 
to the establishment of an oil refinery upon the 
refinery site and the construction of port facili 
ties and such agreement (hereinafter called "the 
refinery agreement11 ) was thereafter ratified by 
the Westernport (Oil Refinery) Act 1963.

5» ON 7th May 1964 the Appellant was the 
occupier of and liable to be rated in respect of 
the refinery site.
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6. ON 7th May 1964 the Appellant and the 
Respondent entered into a rating agreement pursu 
ant to the Local Government (Decentralized 
Industries)Tctl^b3 ^hereinafter called "the 
rating agreement" ) . A true copy of the rating 
agreement is contained in Schedule A hereto.

7. ON 26th May 1964 the rating agreement was 
approved by Order of the Governor in Council pub 
lished in the Government Gazette of the State of 

10 Victoria. A true copy of that Order as so
published is contained in Schedule B hereto.

8. THEREAFTER until 31st December 1969 the 
Appellant remained the occupier of and liable to 
be rated in respect of the refinery site, and 
during that period the refinery site was assessed 
at a rate calculated in accordance with the rating 
agreement.

9. AT an extraordinary General Meeting of the 
Appellant duly held on 31st December 1969 it was 
resolved by special resolution that the Appellant 

20 be wound up voluntarily and further that Victor 
George Henry Harrison be appointed Liquidator 
(hereinafter called "the Liquidator"). The said 
winding-up was a members 1 voluntary winding up.

10. ON 1st January 1970 BP Australia Limited went 
into occupation of the refinery site and continued 
to occupy it until 27th September 1973 and during 
that period the refinery site was assessed not at 
a rate calculated in accordance with the rating 
agreement but at a rate calculated in the manner 

30 otherwise applicable to the Respondents 1 general 
rate. The rates so assessed were assessed upon 
and were paid by BP Australia Limited and during 
that period no rates were assessed upon or paid 
by the Appellant in respect of the refinery site.

11. CERTAIN correspondence took place between the 
Appellant, the Respondent and BP Australia Limited 
concerning the effect of the change of occupancy 
upon the operation of the rating agreement shortly 
before and shortly after that change took place. 

40 The correspondence comprised the following letters, 
true copies of which are contained in Schedule C 
heretoi-

(a) Appellant to Respondent dated 15th December 
1969.

In the Pull 
Court of the 
Supreme Court 
of Victoria

No. 1
Case stated 
by His Honour 
Judge 
Southwell
15th October
1975 
(continued)
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In the Full 
Court of the 
Supreme Court 
of Victoria

No. 1
Case stated 
by His Honour 
Judge 
Southwell
15th October
1975
(continued)

(b) Respondent to Appellant dated 23rd December
1969.

(c) Respondent to Appellant dded 9th February
1970.

(d) BP Australia Limited to Respondent dated 
26th February 1970.

(e) Respondent to Appellant dated 14th April 1970.

.12. BY a transfer dated 21st January 1970 and 
registered on 17th March 1970 the Liquidator trans 
ferred certain pieces of land including the refinery 10 
site to BP Australia Limited, and also transferred 
to BP Australia Limited the refinery buildings and 
plant on the refinery site and all of the 
Appellant's other assets, save for an amount of 
#2,026.09 which was retained by the Liquidator 
and deposited by him with BP Australia Limited. 
Such transfers were a distribution of the 
Appellant's assets in specie.

13. ON 3rd February 1970 the Council of the 
Respondent passed a resolution concerning the 20 
rating agreement, the terms thereof being "That 
the Agreement be allowed to lapse".

14. FROM the commissioning date as defined in the 
refinery agreement until 31st December 1969 the 
Appellant complied with its obligations under 
clause 5 of the rating agreement. Between 1st 
January 1970 and 27th September 1973 the Appellant 
did not give to the Respondent any statements of 
the amount of the Appellant's capital expenditure 
upon the refinery site. Before the first Tuesday 30 
in December 1973 and 1974 respectively the 
Appellant gave to the Respondent statements certi 
fied by the Appellant's auditors of the amount of 
the Appellant's capital expenditure upon the 
refinery site including the amount of such 
expenditure during the 12 months preceding the 
date to which the accounts of the Appellant are 
made up, namely 31st December.

15. ON 25th September 1973 the Supreme Court of 
Victoria constituted by the Honourable Mr. Justice 40 
Crockett made an Order that the winding-up of the 
Appellant be perpetually stayed. A true copy of 
that Order is contained in Schedule D hereto.
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16. BY a lease in writing made on 28th September In the Pull
1973 between HP Australia Limited as Lessor and Court of the
the Appellant as Lessee (hereinafter called "the Supreme Court
Lease") BP Australia Limited demised the refinery of Victoria
site and the said buildings and plant to the   
Appellant from the date thereof for the term of 3 No. 1
years. A true copy of that Lease is contained in nooa, «=4- Q+o,i
Schedule E hereto. Sy&LB Honour

17. PURSUANT-to the Lease the Appellant resumed Soufhwell 
10 occupation of the refinery site and the said build- oulin

ings and plant on 28th September 1973 and at all 15th October 
material times since has continued to occupy the 1975 
same and been liable to be rated by the Respondent (continued) 
in respect thereof.

18. BY a notice dated 28th September 1973 the 
Appellant notified the Respondent that on that day 
it became the occupier of the refinery site. A 
true copy of that notice is contained in Appendix 
P hereto.

20 19* THE Respondent duly made a general rate for 
the whole of its municipal district for the year 
1973/74.

20. BY a rating assessment notice dated 29th 
January 1974 and addressed to the Appellant, the 
Respondent assessed the refinery site at a general 
rate of #154,960.00. A true copy of that rating 
assessment notice is contained in Appendix G 
hereto.

21. IF the amount of the rate payable for the 
30 year 1973/74 in respect of the refinery site is 

to be calculated in accordance with the rating 
agreement, such amount is #50,000.00; if the amount 
of such rate is not to be calculated, such 
amount is #154,960.00.

C. On 12th September 1975 I ordered that the 
Appeal be dismissed.

D. The Appellant required me to state the facts 
by way of special case for the determination of 
the Supreme Court thereon.

40 DATED the 15th day of October, 1975.

ALEC SOUTHWELL 

JUDGE
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In the Pull No. 2
Court of the
Supreme Court Notice of Appeal - Schedule "AAW
of Victoria to Case Stated dated 28th March 1974

No. 2 IN THE COUNTY COURT AT MELBOURNE

Notice of IN THE MATTER of the Local
Schedule «AA'« Government Act 1958
to Case Stated - and -
28th March IN THE MATTER of an Appeal under 
1974 Section 304 of the said Act by

BP REFINERY (WESTERNPORT) 
£jHOPHI.ETAHY LIMITED 10

Between:

PROPRIETARY LIMITED Appellant 

- and -

THE PRESIDENT. COUNCILLORS AND 
HATEPAYKKb OF THE SHIKE OF
HASTINGS" Respondent

NOTICE OF INTENTION TO APPEAL
and 

NOTICE OF APPEAL 20

TAKE NOTICE that the abovenamed Appellant BP REFINERY 
(W^l'JJHlTORT) PROPRIETARY LIMITED being aggrieved by 
 the rate assessed by the abovenamed Respondent 
THE PRESIDENT. COUNCILLORS AND RATEPAYERS OF THE 
iifiim!; UF HASTINGS on Property No.227»o^2o being 
Pts. 87, 88 and 89 The Esplanade Crib Point within 
the Bittern Riding of the municipal district of the 
Respondent the said rate so assessed appearing in 
Rate Notice No.1236 addressedt> the Appellant a copy 
of which is annexed hereto and marked "A" INTENDS TO 30 
APPEAL pursuant to the provisions of the Local 
Government Act 1958 to the County Court at Melbourne 
at its next sittings to be held on the 1st day of 
May 1973 against the assessment of the said rate 
by the Respondent AND HEREBY APPEALS to the said 
Court at the said sittings against the said 
assessment as aforesaid
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10

20

THE following are the grounds upon which the 
Appellant intends to appeal and appeals namely:-

1. The said assessment was ultra vires and wrong 
in law.

2. The said assessment was excessive and ought 
properly to have been calculated and was not 
calculated in accordance with the provisions 
of an agreement (a copy of which is annexed 
hereto and marked M Ff ) made between the 
Appellant and the Respondent and dated the 7th 
day of May 1964. At the hearing of the said 
appeal the Appellant will refer to and rely 
upon the full terms of the said agreement but 
says that the substance or effect of the 
relevant provisions of the same is that for 
the year to which the said assessment relates 
the said rate should be that proportion of
#28.811,291 which was the capital expenditure 
of the Appellant upon the lands the subject 
of the said assessment as at the 31st day of 
December, 1972 as 33 bears to 20,000 provided 
always that such rate should be not less than
#50,000.

DATED the 28th day of March, 1974.

Sgd. Aubrey G. Schrader

30

Aubrey Galway Schrader a 
member of the firm of 
Whiting & 3yrne, solici 
tors for the Appellant.

TO; The Registrar, County Court, Melbourne.

AND TO:
le abovenamed Respondent

The President Councillors and Ratepayers 
of the Shire of Hastings

In the Full 
Court of the 
Supreme Court 
of Victoria

No. 2
Notice of 
Appeal
Schedule "AA" 
to Case 
Stated
28th March
1974
(continued)
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No. 3

Rating Agreement Shire of Hastings 
and BP Refinery (Westernport) 
Proprietary limited - Schedule "A" 

No. 3 to Case Stated dated 7th May 1964

Agreement THIS AGREEMENT is made the Seventh day of May
'ttvi-rp of One thousand nine hundred and sixty-four Between;
Hastings and THJB PRESIDENT COUNCILLORS AND RATEPAYERS OT'THEr
BP Refinery SHiilE Off HASTINGS of the state or Victoria ihere-
fwpq+prrmnv.t'i inarter called "the Shire11 ) of the one part and 10
Proprietary BP, REFINERY (WESTERNPORT) PROPRIETARY LIMITED
Limited whose registered office is situated at 505 St.
SohPrhn* "A" Kilda Road Melbourne in the said State (herein-
to Case after called "the Company") of the other part:

7th May 1964 WHEREAS :

(i) The Company is desirous of establishing 
an oil refinery on certain lands situated 
at Crib Point being the lands described 
in Certificates of Title Volume 7048 
Folio 587, Volume 7290 Polio 836, Volume 20 
7408 Polio 468, Volume 8047 Folio 497, 
Volume 8127 Polio 739, Volume 4075, 
Folio 904 and Volume 5389 Folio 641 
(hereinafter called "the refinery site").

(ii) The Company has entered into an Agreement 
with the State of Victoria relating to the 
establishment of the said refinery and the 
construction of port facilities at Crib 
Point which Agreement as ratified by the 
Westernport (Oil Refinery) Act 1963 is 30 
hereinafter called "the Refinery Agreement".

(iii) The Company occupies and intends to become 
the registered proprietor of the refinery 
site and is liable to be rated in respect 
thereof.

(iv) The Shire is of the opinion that the
establishment and maintenance of the said 
refinery within the municipal boundaries 
of the Shire makes a substantial contri 
bution towards the industrial development 40 
of the municipality and encourages the de 
centralisation of industry in Victoria.
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(v) The Shire is empowered by the Local
Government (Decentralized Industries) Act 
1963 to enter into an agreement with the 
Company as to the amount of rates that 
will be payable by the Company.

(vi) The Local Government (Decentralized
Industries) Act 1963 provides that no such 
agreement shall .have any force and effect 
until it has been approved by Order of the 

10 Governor-in-Council published in the 
Government Gazette.

(vii) The Shire and the Company have agreed upon 
the amount of the rates payable by the 
Company on the refinery site.

NOW THIS AGREEMENT WITNESSETH :

1. THE? word "year" wherever it occurs in this 
Agreement shall be taken to mean (unless otherwise 
stated) any twelve months ending on the last day 
of September.

20 2. THE amount of rates that will be payable by 
the Company under the Local Government Act (which 
expression means and includes the Local Government 
Act 1958 and any amendment thereto and any Act for 
the time being providing for the imposition of 
rates by municipal authorities) in respect of the 
refinery site shall be as follows:-

(i) From the date hereof until the commission 
ing date as defined in the Refinery 
Agreement the rates payable by the Company 

30 shall be -

(a) For the year ending 30th September
1964. the sum of One thousand pounds 
(£1,000).

(b) For the year ending 30th September,
1965. the sum of Two thousand pounds 
(£2,000).

(c) For the year ending 30th September
1966. and any subsequent year prior 
to the commissioning date, the sum of 

40 Three thousand pounds (£3,000).

No. 3
Rating 
Agreement 
Shire of 
Hastings and 
BP Refinery 
(Westernport) 
Proprietary 
Limited 
Schedule "A" 
to Case 
Stated
7th May 1964 
(continued)
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No. 3
Rating 
Agreement 
Shire of 
Hastings and 
BP Refinery 
(Westernport) 
Proprietary 
Limit ed 
Schedule "A" 
to Case 
Stated
7th May 1964 
(continued)

PROVIDED that the amount of rates payable 
in the year in which the commissioning 
date occurs shall be for that part of the 
year before the commissioning date a 
corresponding part of £1,000, £2,000 or 
£3,000 whichever is the rate applicable 
to that year and for that part of the year 
after the commissioning date a correspond 
ing part of the annual municipal rate which 
would have been payable for that year if 10 
it had been calculated for that year in 
accordance with paragraph (ii)(b) of this 
Clause 2 upon the capital expenditure on 
the Refinery site at the commissioning 
date.

(ii) For the period of ten (10) years commencing 
on the first day of the year next following 
the commissioning date the amount of the 
rates shall be calculated according to the 
total amount of the capital expenditure of 20 
the Company upon the refinery site from 
time to time so that -

(a) If such capital expenditure at the 
date to which the Balance Sheet and 
Statement of Accounts of the Company 
shall be made up shall be Twenty 
million pounds - -(£20,000,000) 
precisely, the annual municipal rate 
for the year following that date shall 
be Thirty-three thousand pounds 30 
(£33,000).

(b) If such capital expenditure shall be
more or less than Twenty million 

pounds - - (£20,000,000) the annual 
municipal rate for the year following 
shall be the proportion of such capital 
expenditure which Thirty-three thousand 
pounds (£33,000) bears to Twenty million 
pounds (£20,000,000) PROVIDED that 
after the commissioning date the annual 40 
municipal rate shall not be less than 
Twenty-five thousand pounds (£25,000) 
unless otherwise agreed in writing 
between the Shire and the Company.

(iii) For the period of thirty (30) years
commencing at the expiration of the ten 
years referred to in paragraph (ii) hereof
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10

the amount of the annual municipal rate 
payable by the Company shall be calculated 
as follows:

(a) If no change is made after the expira 
tion of the said first period of ten 
years in the general rate in the pound 
levied on the net annual value of 
rateable property within the Shire 
the rates shall continue to be calcu 
lated in accordance with sub-paragraph 
(ii) hereof.

(b) If such a change is made after the 
expiration of the said first period 
of ten years in the amount of such 
general rate in the pound the above 
ratio of Thirty-three thousand pounds 
(£33t000) to Twenty million pounds 
(£20,000,000) shall be varied to agree 
with the proportional change in the

20 general rate and the annual municipal
rate shall be calculated as aforesaid 
in accordance wffli the varied ratio 
PROVIDED that if any such change in 
the general rate in the pound follows 
a revaluation of all rateable proper 
ties within the Shire the annual 
municipal rate payable by the Company 
in the year preceding such change 
shall continue to be payable by the

30 Company.

(c) If the Shire shall assess rates upon 
a basis other than the net annual 
value, the annual municipal rate that 
will be payable by the Company will 
be such sum as mutually agreed upon 
or determined from time to time in a 
manner mutually agreed upon.

3. WITHIN six months of the expiration of a period 
of t en years commencing at the expiration of the ten 

40 years referred to in paragraph (ii) of Clause 2 the 
Company shall confer with the Shire on all matters 
pertaining to this Agreement and its operation and 
effectiveness.

4. AT the expiration of the period of thirty (30) 
years referred to in paragraph (iii) of Clause 2 :

No. 3
Rating 
Agreement 
Shire of 
Hastings and 
BP Refinery 
(Westernport", 
Proprietary 
Limited 
Schedule "A" 
to Case 
Stated
7th May 1964 
(continued)
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No. 3
Rating 
Agreement 
Shire of 
Hastings and 
BP Refinery 
(Westernport) 
Proprietary 
Limited 
Schedule "A" 
to Case 
Stated
7th May 1964 
(continued)

(i) This Agreement shall cease to have 
effect.

(ii) The Council may enter into a new Agree 
ment with the Company for the levying 
of rates PROVIDED that in making such 
new agreement the Shire for the time 
being shall give consideration to the 
exercise of its powers under the Local 
Government (Decentralized Industries) 
Act 1963 or any similar legislation in 
force at the time.

FROM and after the said commissioning date
the Company shall after the preparation of each 
annual Balance Sheet and Statement of Accounts 
and on or before the first Tuesday in December 
in each year give to the Shire a statement certi 
fied by the Company's auditors of the amount of 
the Company's capital expenditure upon the refinery 
site and such details thereof as the Shire may 
reasonably require the first of such statements 
to include the amount of such capital expenditure 
to that date and to specify the amount of such 
capital expenditure as at the commissioning date 
and subsequent statements to include the amount of 
such capital expenditure during the twelve (12) 
months preceding the date to which the accounts 
of the Company are made up.

6. THE rates payable by the Company pursuant to 
tnis Agreement shall be paid on or before the 
Tenth day of April in each year.

7. IN the event of:

(i) A disagreement between the parties hereto 
upon any matters stated herein to require 
agreement; or

(ii) A dispute between the parties as to the 
interpretation or effect of this Agree 
ment or any part thereof or as to any 
matter or thing of whatsoever nature 
arising thereunder or in connection 
therewith.

(iii) A dispute between the parties relating to 
the rates payable on the refinery site 
arising from circumstances not envisaged 
at the date hereof;

10

20

30

40
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such disagreement or dispute shall be referred to 
the arbitration of Her Majesty's Minister for Local 
Government for the time being in the State of 
Victoria who shall act as arbitrator in accordance 
with the Arbitration Act 1958.

No. 3
8. THE levying and payment of rates upon any Ratine- 
other lands adjacent to the refinery site and Ae-reement 
acquired by the Company at any time for or in Shire of 
connection with the extension of its undertaking wao+.fr,»« 

10 within the Shire shall be the subject of a separate B 
agreement or separate agreements between the ( 
Company and the Shire. It such other land is Prourietarv 
acquired for residential development or office Limited 
accommodation or commercial purposes other than Schedule "A" 
those connected directly with the refinery rates to Case 
on the basis of the Nett Annual Value shall be Stated 
charged to the Company.

7th May 1964
9. THIS Agreement is subject to the approval of (continued) 
the Governor-in-Council.

20 IN WITNESS whereof these presents have been 
executed the day and year first hereinbefore 
written.

THE COMMON SEAL of the
RATEPAYliifiS UJ'

THE SHIRE OF HASTINGS was 
hereunto affixed in \he 
presence of:

(Sgd.) G.W. Gorrie President
(Sgd.) D.M. Thompson Councillor SEAL

30 Secretary

THE COMMON SEAL of BP REFINERY
(VVESTEHIMPORT PROPRIETARY
LIMY'!ElT was hereto affixed in
the presence of:-

(Sgd.) C.E. Clark Director SEAL
Secretary

APPROVED 
TSy the Governor-in-Council, 26 May 1964

(Sgd.) 
40 Clerk of the Executive Council
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No.4

Order in Council Schedule "B" to Case 
Stated dated 26th May 1964

No.4 LOCAL GOVERNMENT DEPARTMENT

Order in
Coucil At the Executive Council Chamber, Melbourne, the
Schedule "B" twenty-sixth day of May, 1964.
t0 CaSe PRVcnnarn.
Stated dated Piu^ENT:

26th May His Excellency the Governor of Victoria.

Mr. Bloomfield : Mr. Porter
Mr. Eraser : Mr. Mack. 10

APPROVAL OF RATING AGREEMENT BETWEEN THE SHIRE OF 
HASTINGS AND BP (WESTERNPORT) POT. LIMITED.

WHEREAS:

(a) BP Refinery (Westernport) Proprietary Limited 
is desirous of establishing an oil refinery on 
the land described in certificates of title, 
volume 7048, folio 587, volume 7290, folio 836, 
volume 7408, folio 468, volume 8047, folio 497, 
volume 8127, folio 739, volume 4075, folio 904, 
volume 5389» folio 641 which land is not within 20 
a radius of 26 miles of the General Post Office 
at Melbourne;

(b) the Council of the Shire of Hastings is of the 
opinion that the establishment and maintenance 
of the said refinery within the municipality 
will make a substantial contribution towards the 
industrial development of the municipality and 
will encourage the decentralization of industry 
in Victoria, and

(c) the President, Councillors and Ratepayers of the 30 
Council of the Shire of Hastings and BP 
Refinery (Westernport) Proprietary Limited on 
the 7th day of May 1964, entered into an agree 
ment in respect of the above described land as 
to the amount of rates that will be payable 
thereon by the said company under the Local 
Government Act 1958 (as amended) and copies 
of such agreement have been submitted to the 
Minister for Local Government.
Now, therefore, His Excellency the Governor of 

the State of Victoria by and with the advice of the 40 
Executive Council thereof, and in pursuance of the 
provisions of the said Part XIV.A of the Local 
Government Act 1958, hereby approves the said 
agreement.

And the Honourable Murray Victor Porter, Her 
Majesty's Minister for Local Government for the 
State of Victoria, shall give the necessary 
directions herein accordingly.

J. COLQUHOUN, Clerk of the Executive Council.
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No. 5(a)

Letter, BP Refinery (Westernport) 
Proprietary Limited to The Secretary, 
Shire of Hastings dated 15th December 
1969 (part of Schedule "C" to Case 
Stated)

15th December 1969 G.003 JPW/PM

Secretary, 
Shire of Hastings, 

10 HASTINGS 3915

Dear Sir,

For several months now, BP in Australia has been 
considering its corporate structure with a view to 
seeing how it could be streamlined and improved. 
The conclusion which has yet to be approved by our 
Head Office in London amounts, very briefly, to the 
transfer of share-holdings in our two refinary 
companies at Kwinwan and Westernport to BP Australia 
Limited, who will also acquire most of BP's other 

20 interests in Australia, and become the main operating 
company responsible for the supply, shipping, 
refining and marketing. The Holding Company in 
Australia, The British Petroleum Company of 
Australia Limited, will, however, continue to exist.

I am notifying you of this change, which is aimed 
to be effective from the beginning of 1970, before 
any public announcements are made because I know 
the interest the Councillors and yourself have in 
the activities of BP Westernport.

30 You may rest assured that the change which is envi 
saged will make no difference to our concern with 
the development of our activities at Westernport, 
and I hope I may assume that there will be no 
difficulty over transferring to BP Australia Limited 
those rights and privileges which by suitable agree 
ments have been vested in BP Refinery (Westernport) 
Proprietary Limited.

Yours faithfully,
BP REFINERY (WESTERNPORT) PROPRIETARY LIMITED

40 (Sgd.) L.F. OGDEN

(L.F. Ogden) 
General Manager.

No.5(a)
Letter,
BP Refinery
(Westernport)
Proprietary
Limited to
The Secretary,
Shire of
Hastings
15th December 
1969 
(part of 
Schedule "C" 
to Case 
Stated)
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No. 5(b)

Letter, Shire of Hastings to 
BP Refinery (Weeternport) Pty.Ltd. 
dated 23rd December 1969 (part 
of Schedule M Cfl to Case Stated)

No.5(b)
Letter, Shire 
of Hastings 
to BP Refinery 
(Westernport) 
Pty. Ltd. 
dated 23rd 
December 1969 
(part of 
Schedule "C" 
to Case 
Stated)

SHIRE OP HASTINGS

Telephone HASTINGS 9 1207

All correspondence 
to be addressed to 
the Shire Secretary

MARINE PARADE, HASTINGS

P.O. BOX 55, 
HASTINGS, 3915

Your Ref: c.c.
Secretary 
BPA

10

Our Ref: LAW/AS 
5407

23rd December, 1969

Mr. L.P. Ogden,
General Manager,
B.P. Refinery (Westernport) Pty. Ltd.,
CRIB POINT. 3919.

Dear Sir, 20

Re Rating Agreement

I desire to acknowledge receipt of your 
letter of 15th December, ref. G.003 JPW/RM and 
in reply have to advise that the effect of the 
transfer of the shareholdings in B.P. Refinery 
(Westernport) Proprietary Limited to B.P. 
Australia Limited on the agreement between this 
Council and your Company will be considered at 
an early meeting and you will be advised in due 
course of Council's determination in the matter.

Yours faithfully,

30

(Sgd.) L. A. WALKER

L. A. Walker 
SHIRE SECRETARY.
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No. 5(c)

Letter, Shire of Hastings to HP Refinery 
(Westernport) Pty. Ltd. dated 9th February 
1970 (Part of Schedule "C" to Case Stated)

SHIRE OP HASTINGS 

Telephone: Hastings 9 1207 MARINE PARADE, HASTINGS

All Correspondence 
to be addressed to 
The Shire Secretary

P.O. BOX 55, 
HASTINGS, 3915

Your Ref: 

Our Ref:
5407

No.5(c)
Letter, Shire 
of Hastings 
to BP 
Refinery 
(Westernport) 
Pty. Ltd. 
9th February 
1970 ( part 
of Schedule 
"C" to Case 
Stated

9th February, 1970

The General Manager,
BP. REFINERY (WESTERNPORT) PTY. LTD.,
CRIB POINT. Vie. 3919.

Dear Sir,

With further reference to your letter of the 
15th December, I have to advise that my Council 
has now considered the opinion handed down by its 
Solicitors in relation to the effect of the Company 
change, on the agreement between BP. Refinery 
(Westernport) Pty. Ltd., and this Council.

The Solicitors have advised that the agreement 
will have no effect once the change has taken place, 
and as a result Council has resolved to allow the 
agreement to lapse.

Yours faithfully,

30

(Sgd.) L. A. Walker 

L. A. Walker

Shire Secretary*



No.5(d)
Letter, BP 
Australia 
Limited to 
Shire of 
Hastings 
26th February 
1970 
(Part of 
Schedule HC" 
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No. 5(d)

Letter, BP Australia Limited to 
Shire of Hastings dated 26th February 
1970 (Part of Schedule "C" of Case 
Stated)

26th February, 1970 LFO/BMH

The Shire Secretary, 
Shire of Hastings, 
P.O. Box 55, 
HASTINGS. Vie. 3915

Dear Sir, 10

I note the advice in your letter of 9th February 
and I would . appreciate an opportunity to discuss 
with you and with, your Council a fresh agreement 
to record the rates levied in respect of the 
Westernport Refinery site.

These rates will become payable by BP Australia 
Limited which, as in the case of the refinery 
company, is a wholly-owned subsidiary of the 
holding company for our group in Australia, The 
British Petroleum Company of Australia Limited. 20 
As mentioned in my letter of 15th December, the 
circumstances of our presence and activities at 
Westernport are in no way affected by the alteration 
of our corporate structure. Considerable capital 
works are now in progress at the refinery site and 
extensions of the refinery plant will be 
constructed in the near future.

I trust that you can arrange an early opportunity 
for discussion of these matters.

Yours faithfully, 30 
BP AUSTRALIA LIMITED

(Sgd.) L.F.OGDEN

(L.F.Ogden) 
General Manager, 
Westernport Refinery.
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No. 5(e)

Letter, Shire of Hastings to BP Refinery 
(Westernport) Pty. Ltd. dated 14th April 
1970 (Part of Schedule "C" to Case Stated)

SHIRE OF HASTINGS

Telephone: Hastings 
Q 1 90*7

All correspondence 
to be addressed to 
The Shire Secretary

MARINE PARADE, HASTINGS 

P 0 BOX 55JT.U. J3UA ?0,

HASTINGS, 3915 

Your Ref. LFO:BMH

OurRef: LW/VC
5407 

14th April, 1970

The General Manager,
BP. WESTERNPORT REFINERY,
CRIB POINT. Vie. 3919.

Dear Sir,

In reply to your letter of the 26th February, 
I desire to advise that the matters raised by you 
were placed before Council at a Meeting on the 
17th March, and I have been instructed to advise 
that Council may give further consideration to 
your request at a later date.

You will be advised in due course of any 
further action taken by Council.

Yours faithfully,

No.5(e)

o^ _ r Jtieiinery
(Westernport)

... ,

A :,-T APri1

(part of 
Sobjjul. -C-

Stated)

(Sgd.) L. A. WALKER

L. A. Walker

Shire Secretary.
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In the
Supreme Court 
of Victoria

No. 6
Order of the 
Supreme Court 
of Victoria 
Crockett J.
25th 
September
1973
(Schedule "D" 
to Case 
Stated)

No. 6

Order of the Supreme Court of Victoria 
Crockett J. dated 25th September 1973 
(Schedule "D" to Case Stated)

IN THE SUPREME COURT)
6ff VIGTOI&A""""""') 1972 No, Co. 8464

IN THE MATTER of the Companies Act

and
IN THE MATTER of BP REFINERY

PROPRIETARY LIMITED
10

n liquidation; 
and 

THE SHIRE OF HASTINGS Intervenor

BEFORE HIS HONOUR ffl. JUSTICE CROCKETT
I IN CHAMBERS J 

TUESDAY THE 25TO JAY Off SEPTEMBER, 197.3

THIS MATTER coming on to be heard this day 
before me pursuant to the Order of His Honour Mr. 
Justice Kaye made in Chambers the 6th day of October, 20 
1972 UPON HEARING Mr. Young one of Her Majesty's 
Counsel and Mr. Jordan of Counsel for VICTOR GEORGE 
HENRY HARRISON the Liquidator of the abovenamed 
jjP KfciJb'lWJM (WESTERNPORT) PROPRIETARY LIMITED (in 
liquidation) and for BP AUSTRALIA LIMITED and
THE BRITISH PETROLEUM" COMPANY 
tories of the said Company AND

the contribu- 
HEARING

Mr. Opas of Her Majesty's Counsel and Mr. Walls of 
Counsel for the President, Councillors and Rate 
payers of The Shire of Hastings AND UPON READING 
the Summons dated 20th day of September, 1972 " 
issued on behalf of the said Victor George Henry 
Harrison being an application for an order that 
the winding up of the said Company be perpetually 
stayed and the other relief therein referred to 
AND UPON READING the several affidavits filed herein 

' fs jfajE^DTnat the winding-up of the said
Refinery (Westernport) Proprietary Limited be and

30

is hereby perpetually stayed AND IT IS FURTHER 
ORDERED that an extraordinary general meeting "of 
the contributories of the said Company be held for 
the purpose of electing directors AND I CERTIFY 
that this was a matter proper for We' " at t endanc e 
of Counsel.

(Sgd.)

40
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No. 7
Lease, HP Australia Limited to BP Refinery 
(Westernport) Proprietary Limited dated 
28th September 1973 (Schedule "E" to Case 
Stated)

THIS LEASE made the 28th day of September, 
1973 B il !B W E te N BP AUSTRALIA LIMITED whose 
registered office is situated at 1-21T Albert Road 
Melbourne (hereinafter called "the Lessor") of the 
one part and BP REFINERY (WESTERNPORT) PROPRIETARY 

10 LIMITED whose registered office is situate at Crib 
Point Victoria (hereinafter called "the Lessee") 
of the other part WITNESSETHas follows:

1. IN CONSIDERATION of the agreement of the 
Lessee contained in"Clause 2 hereof and of the 
other agreements covenants and conditions herein 
after contained the Lessor hereby demises to the 
Lessee ALL THAT piece of land being the land 
coloured red on the plan attached hereto and being 
the whole of the land more particularly described 

20 and remaining untransferred in Certificate of Title 
Volume 8519 Folio 769 (hereinafter called "the 
demised premises") with all buildings thereon 
TO HOLD the same unto the Lessee from the 28th day 
of September, 1973 for the term of three years.

2. THE Lessee covenants and agrees with the 
Lessor to carry out promptly for the Lessor or as 
it may direct such refining processes of crude oil 
and other feedstocks the property of the Lessor and 
others as the Lessor may from time to time reason- 

30 ably require according to the capacity of the 
refinery plant the property of the Lessee 
situated on the demised premises and not to carry 
out any other refining processes.

3. THE Lessee hereby further covenants and agrees 
with the Lessor as follows:-

(a) To keep the demised premises and at the end 
of the term to deliver them up to the Lessor 
in good repair fair wear and tear and damage 
by accidental fire Act of God and war damage 

40 only excepted.

(b) To comply in all respects with the require 
ments of all Acts of Parliament and regulations 
and by-laws thereunder and all orders and 
requirements of any local or other authority 
relating to the demised premises and the

No. 7
Lease, BP
Australia
Limited to
BP Refinery
(Westernport)
Proprietary
Ltd.
28th
September
1973
(Schedule "E" 
to Case 
Stated)
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No. 7
Lease, HP
Australia
Limited to
BP Refinery
(Westernport)
Proprietary
Ltd.
28th
September
1973
(Schedule "E" 
to Case 
Stated) 
(continued)

conduct by the Lessee of the said refinding 
processes.

(c) Not to sublet or assign over or in any way 
dispose of or part with the possession of 
the demised premises or any part thereof 
without the consent of the Lessor first had 
and obtained and Section 144 of the Property 
Law Act 1958 is hereby negatived and does 
not apply to this Lease.

(d) Not to make nor suffer to be made any altera 
tion to the demised premises without the 
consent in writing of the Lessor first 
obtained.

(e) To pay all stamp duty payable upon or in
respect of this Lease in accordance with the 
law of the State of Victoria together with 
the costs of preparation of this Lease.

(f) To paint the buildings on the demised
premises at such times and in such colours 
as the Lessor from time to time reasonably 
specifies.

(g) At all times to take all reasonable precautions 
against the outbreak of fire on the demised 
premises and to observe and comply with all 
laws for the time being in force relating to 
the prevention outbreak spread and control 
of fire on the demised premises.

(h) To pay all municipal and other rates (inclu 
ding excess water rates) and other like 
outgoings of a recurring nature including 
gas and electricity charges made levied or 
incurred in respect of the demised premises.

THE Lessor covenants with the Lessee that the

10

20

30

essee performing and observing the covenants 
provisions conditions and agreements herein 
contained on its part to be performed and observed 
may peaceably hold and enjoy the said premises 
without hindrance or interruption by the Lessor 
or by any other person or persons lawfully 
claiming under the Lessor. 40

follows:
IT is mutually covenanted and agreed as
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(i)lf the Lessee shall commit permit or suffer to 
occur any breach or default in the due and 
punctual observance and performance of any of 
the covenants obligations and provisions of 
this Lease or if the Lessee shall go into 
liquidation (save for the purpose of amalgam 
ation or reconstruction) or shall have a 
receiver or official manager appointed or 
shall call a meeting of its creditors then

10 and in any one or more of such events the
Lessor may re-enter into and upon the demised 
premises or any part thereof in the name of 
the whole and repossess the same and thereupon 
this Lease shall determine without prejudice 
to any action or remedy which the Lessor has 
or might or otherwise could have for breach 
of covenant or damages and thereupon further 
the Lessor shall be freed and discharged from 
any action suit claim and demand by or

20 obligation to the Lessee under or by virtue 
of this Lease.

(ii)Pourteen days is the period specified for the 
purposes of Section 146 of the Property Law 
Act 1958.

(iii)lf at any time the demised premises or the 
Lessee's fixtures thereon shall be destroyed 
or damaged from any cause whatsoever (other 
wise than as a result of the negligence or 
default of the Lessee or of any breach by the

30 Lessee of the covenants herein contained . so 
as to render the demised premises unfit for 
use for the purpose of the conduct of a 
refinery and the same shall not have been 
repaired within ninety days from the date of 
such destruction or damage then either the 
Lessor or the Lessee may at any time within 
thirty days from the expiration of the afore 
said period of ninety days give to the other 
notice in writing to determine this demise

40 which thereupon shall be determined as from 
the date of such destruction or damage with 
out any right for either party to claim 
damages by reason of such determination but 
without prejudice to the rights and remedies 
of either party against the other in respect 
of any antecedent claim or breach of 
covenant.

No. 7
Lease, HP
Australia
Limited to
BP Refinery
(Westernport)
Proprietary
Ltd.
28th
September
1973 
(Schedule "E"
to Case 
Stated) 
(continued)

(iv) In the event of the Lessee continuing in
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No. 7
Lease, BP
Australia
Limited to
BP Refinery
(Westernport)
Proprietary
Ltd.
28th
September
1973
(Schedule "E" 
to Case 
Stated) 
(continued)

occupation of the demised premises after the 
expiration of the term hereby created without 
any demand in writing for possession thereof 
having been made by the Lessor the demised 
premises shall be held by the Lessee under a 
tenancy determinable at any time by one 
calendar month's previous notice in writing 
given by either party to the other and upon 
the same terms and conditions as are herein 
contained so far as the same can be applied 10 
to a monthly tenancy.

(v) It is agreed that the Lease hereby created 
is given subject to:

(a) the rights and obligations of the Lessor 
(if any) under Agreements dated 26th 
September, 1968 and 17th June, 1969 made 
between the Lessor's predecessor in title 
and Henry Thomas Crow and Edward Raymond 
Orow respectively. The Lessee agrees to 
assume the said rights and obligations 20 
of the Lessor.

(b) the rights and obligations of the Lessor 
under Clause 4 of an Agreement made the 
5th May, 1966 between the Lessor's 
predecessor in title and the State 
Electricity Commission permitting the 
Commission to occupy and use part of the 
land hereby demised for sub-station 
purposes.

(c) the rights and obligations of the Lessor 30 
under a Licence for Electricity Trans 
mission granted by the Lessor to the 
State Electricity Commission on 22nd 
September, 1970.

(vi) Within six months following the expiration 
or sooner detamination of the term hereby 
created the Lessee may remove its refinery 
plant and equipment situated on the demised 
premis es.

(vii)lf and whenever there shall occur any breach 40 
of any covenant condition proviso or agree 
ment on the part of the Lessee herein 
contained it shall be lawful for (but not 
obligatory upon) the Lessor (without preju 
dice to any of the powers herein contained or
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to any other remedy) with or without its 
servants or agents or workmen to enter onto 
the demised premises at all reasonable times 
and to do all such acts and things as the 
Lessor may consider proper or desirable to 
remedy or attempt to remedy any such breach 
or any part thereof and all monies paid or 
expended by the Lessor in remedying or attemp 
ting to remedy such breach or part thereof 

10 shall be forthwith paid by the Lessee to the 
Lessor and if not so paid shall be recover 
able by the Lessor by way of damages.

(viii) The Lessee hereby releases and indemnifies 
the Lessor its officers servants and agents 
and will keep them indemnified from and 
against all actions and claims which may be 
made brought commenced or prosecuted against 
them or any of them in respect of any damage 
done to or sustained by the Lessee or any 

20 other person (whether in respect of persons
or property) that may arise out of the use of 
the demised premises or any part thereof or 
by reason of the observance or non-observance 
(as the case may be) by the Lessee of any of 
its covenants in this Lease contained and 
from and against all costs charges and 
expenses which they or any of them may pay 
sustain or incur in defending or settling any 
such actions or claims.

3° 6. IN this Lease :

(a) "Lessor" includes the successors and assigns
of the Lessor and the person for the time being 
entitled to the reversion of the demised 
premises;

(b) "Lessee" includes the Lessee its successors 
and permitted assigns.

IN WITNESS whereof the parties hereto have hereunto 
set their seals the day and year first hereinbefore 
written.

40 TIE COMMON SEAL of BP AUSTRALIA ) 
LIMITEb was h"ereunto affixed in ) 
the presence of:- )

Director: 
Secretary:

No. 7
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THE COMMON SEAL of BP REFINERY

No. 7
Lease, BP
Australia
Limited to
BP Refinery
(Westernport)
Proprietary
Ltd.
28th
September
1973
(Schedule "EM 
to Case 
Stated) 
(continued)

PROPRIETARY LIMITED
was hereunto affixed in the 
presence of :

Director

Secretary:
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No. 8

The Shire Secretary, 
Shire of Hastings, 
Marine Parade, 
HASTINGS 3915 
Victoria 

No. 8

Occupation NOTICE OF OCCUPATION OF PREMISES PURSUANT
vv tap TO SECTION vvv w THE LOCAL GuvEKPuvusfiT
Refinery AGT ^

P^oBrie^ar^^ BP REFINERY (WESTERNPORT) PROPRIETARY LIMITED
Limited to whose registered orrice is and was prior to its 10
Shire of becoming occupier of the premises hereinafter
Tfoa+Hnrra referred to situate at Crib Point in the State of
Hastings Victoria HEREBY GIVES NOTICE that on 28th day of
<3oTv^m-hoY. September, 1973 it became tEe occupier of premises
aep-cemoer being the site of the BP refinery at Crib Point
Schedule MFH and Dein& 'fche wll°le of the land remaining untrans-
+n Pacio ferred and more particularly described in
Stated) Certificate of Title Volume 8519 Folio 769.

	DATED this 28th day of September, 1973.

	SIGNED for and on behalf of) 20

(Director) 

.(Secretary)

LIMITD
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No.9

Rating Assessment Notice Shire of Hastings to 
BP Refinery (Westernport) Proprietary Limited 
dated 29th January 1974- (Schedule "G" to Cage 
Stated)

SliKTuOr IIACTWGS BITTERM ftlDIN'S ..y^'-'' : 'V/V-\ wtmPC.:....-c

r-gorriUY n^cs'piroM__________L'*~_!_'-:.I."l.iJ-.U!_:i.; I

———r———r-H;*;————r -> -y——————i——
u.cv.| ;>;.-•-• I f lv L;i..l'::.:;;.iJ '•" I . l«?5~-^:}.|

C^ACRA^ _ S^M'^SY ^ GAHaAGE ] SE'.Vi^A."r ' ' INT:R:ST_______TOTM rj::j

H.F.f'i-F JM'-r.Y(H'P'J°.T)
2;". Tiir ^'JPLAivACK 1973-
CMi'. POIMT 3919 _1974

DETAILS OF PAYMENT

I————————, DETAILS Of PAYMENT

P7S . "7 t !•'.' tS>7
THI. r-:--;i--i.A.-;/-.u-_= cnn POINT

U.C.V tq "•, .y; j 

CtttfRAt SANITARY ^ARtiAGP. fiEWErtftQE .(NTEatST TOTAL 0-JE

li>A96v_.00.

IHIM Of HAS1EMCJ 

MTTEUNemiNC

VAIUATIOM 22 j TH= cSPLA'iADE 1973-
i«ATE NOTICE ('.f-'K. pljl'-'f J")!") -1974

HEAD CAKcrutlY THE

<liU,M»» U.jol p.o,.«i,.8 , «=yt. :„!„ I.,,),. ,„„,„, ol,«hc««.«i IIJFO«HAtlON PRIN1ED OH tl!E 

•"•"-*- 1"-"" R).v«lUAM!.l.-'"- «£VtliSE 0( THIS HOT1CE

No.9

Rating 
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Shire of 
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to BP 
Refinery 
(Western- 
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January 
1974 
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Bating 
Assessment 
Notice 
Shire of 
Hastings 
to BP 
Refinery 
(Western- 
port)
Proprietary 
Limited 
dated 29th 
January 
1974
(Schedule 
"G" to 
Case 
Stated) 
(continued)
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No. 10

Circular letter, Shire of Hastings to 
Ratepayers dated 29th January, 1974

No. 10

SHIRE OP HASTINGS letter***
Shire of

m0 _ Hastings to
Ratepayers

Ratepayer as addressed. 29th January
1974

Dear Sir/Madam,

The Council in striking the rates, was faced with 
the problem of providing additional funds to meet 

10 the charge of #72,050 levied by the Westernport 
Regional Planning Authority for the current 
financial year.

This charge of the Authority's is #9»428 more than 
in the previous year, and the Council has there 
fore increased the General Rate by one per cent in 
the dollar, and the Farm Rate by one cent in 
the dollar, to meet this additional cost.

Any revenue obtained from rates which is in excess 
of the amount required to meet the Authority's 

20 charge, will be allocated for the provision of 
additional Sport and Recreational facilities 
throughout the Shire.

L. A. WAIKER. 

Shire Secretary. 

29th January, 1974.
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No. 11

Judgment of the Pull Court of 
Victoria dated 5th May 1976

THE FULL COURT OP VICTORIA 

MELBOURNE

BEFORE THEIR HONOURS MR. JUSTICE QWANS , 
MR. JUSTICE IVLbJNHEJMITT and MK«

IN THE MATTER of Section 304 of the Local 
Government Act 1958

- and - 10 

IN THE MATTER of an Appeal thereunder by

LIMITED

BETWEEN:

BP REFINERY (WESTERNPORT) 
PROPRIETARY LIMITED

Appellant

- and -

THE 3PRESIDENT COUNCILLORS AND 
RATEl^YERS OF T^hi JgiJIKJb; UJ1 HASTINGS 20

JUDGMENT 

(Delivered 5th May, 1976)

GOWANS» J,: This is a special case stated by the 
Bounty Court on the hearing of an appeal against 
a rate under S.304 of the Local Government Act 
1958. The case requires the determination of the 
matter by this Court. The rate appealed from was 
one made against the appellant, BP Refinery 
(Westernport) Proprietary Limited by the respondent, 
the Shire of Hastings, in respect of land within 30 
the municipality occupied by the appellant for the 
purpose of an oil refinery.

In 1963 the Local Government (Decentralized 
Industries) Act 1963, No. 7014, assented to on 
May 28th, 1963, authorised the making of agree 
ments as to rates by municipalities in certain
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circumstances. It inserted into the Local Govern 
ment Act 1958 S.390A(1) which provided as follows:

"The Council of any municipality may enter 
into an agreement with any person liable to 
be rated in respect of any land within the 
municipality which is not within a radius of 
25 miles of the General Post Office at 
Melbourne and which is used or to be used 
for industrial purposes as to the amount of 

10 rates that will be payable by him under this 
Act and the amount of rate so agreed to be 
paid shall notwithstanding anything in this 
Act be for all purposes the rates that may be 
made and levied under this Act in respect of 
that land. 1*

On May 15 1963 the appellant entered into an 
agreement with the Government of Victoria relating 
to the establishment of an oil refinery and the 
establishment of port facilities at Crib Point in 

20 Victoria and the agreement was thereafter ratified 
by the Westernport (Oil Refinery) Act 1963 No.7018. 
That agreement provided, inter alia, the following:

"3. Subject to the performance by the State 
from time to time of the obligations imposed 
on it by this agreement the company shall -

(a) "After the commencing date and without 
undue delay commence and complete the 
construction of the refinery and 
thereafter maintain operate and use the 

30 refinery and all additions and 
alterations thereto."

nf. D. ...
(b) Without affecting the liability of the 

parties to each other under this agree 
ment either party shall have the right 
from time to time to entrust to other 
persons the performance of such portion 
or portions of its obligations and 
operations authorised under this agreement 

40 as it may consider expedient.

(c) The Company shall have the right to 
assign or otherwise dispose of this 
agreement or any interest therein to a 
company in which the British Petroleum 
Company of Australia Limited, a company
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incorporated in the Australian Capital 
territory, and whose registered office 
in the State is situated 131 Queen Street, 
Melbourne, holds 30 per centum or more 
of the issued share capital.

(g) If the Company -

(1) enters into liquidation (other than 
a voluntary liquidation for the 
purpose of reconstruction) or -

(2) delays the commencement of the 10 
construction of the refinery beyond 
the period of one year from the 
commencing date for any cause other 
than those specified in paragraph (d) 
of this clause, or -

(3) abandons or repudiates this agreement -

the State may by notice in writing deter 
mine this agreement but such determination 
shall not affect the enforcement of any 
right obligation or liability theretofore 20 
acquired accrued or incurred.*1

On May 7 1964 the appellant, being then the 
occupier of the refinery site at Crib Point which 
was within the municipal district of the respondent 
Shire, and liable to be rated in respect of it, 
entered into an agreement with the respondent Shire 
pursuant to the power conferred by Act 7014 as to 
the amount of rates payable by the appellant under 
the Local Government Act on the refinery site. 
The agreement was approved by the Governor-in- 30 
Council on May 26, 1964. The continued subsistence 
of that agreement is a critical issue in this case. 
Thereafter, until December 31» 1969, the appellant 
remained the occupier of the refinery site and 
liable to be rated in respect of it and the rates 
were calculated in accordance with the rating 
agreement.

On December 15 1969 the appellant wrote to 
the respondent Shire a letter as follows:

"For several months now BP in Australia has 40 
been considering its corporate structure 
with a view to seeing how it could be 
streamlined and improved. The conclusion
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which is yet to be approved by our Head Office 
in London amounts, very briefly, to the 
transfer of shareholders in our two refinery 
companies at Kwinana and Westernport to BP 
Australia Limited, who will also acquire most 
of BP*s other interests in Australia, and 
become the sole operating company responsible 
for the supply, shipping, refining and 
marketing. The Holding Company in Australia, 

10 The British Petroleum Company of Australia 
Limited, will, however, continue to exist.

I am notifying you of this change, which 
is aimed to be effective from the beginning 
of 1970, before any public announcements are 
made because I know the interest the Coun 
cillors and yourself have in the activities 
of BP Westernport.

You may rest assured that the change which 
is envisaged will make no difference to our 

20 concern with the development of our activities 
at Westernport, and I hope I may assume that 
there will be no difficulty over transferring 
to BP Australia Limited those rights and 
privileges which by suitable agreements have 
been vested in BP Refinery (Westernport) 
Proprietary Limited.

Yours faithfully,
BP REFINERY (WESTERNPORT) PROPRIETARY LIMITED 
(L.P.Ogden) 

30 General Manager."

It is common ground that the statement that 
BP Australia Limited would acquire these interests 
and become the sole operating company responsible 
for the refinery constituted an intimation to the 
effect that the appellant would cease to occupy 
the refinery site and cease to be rateable in 
respect of it. There is also an indication less 
clear in its terms and its import that the 
appellant might cease to exist and that BP 

40 Australia would wish to have a similar agreement 
in place of that with the appellant.

The appellant on December 31st 1969 went into 
liquidation in the form of a members voluntary 
winding up by a special resolution passed on that 
date, and a liquidator was appointed. On the 
following day, January 1st, 1970, the appellant
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In the Pull yielded up occupation of the refinery site to 
Court of the BP Australia limited which then went into occupa- 
Supreme Court tion and became liable to be rated in respect of 
of Victoria the site. There followed a distribution of -foe 

   assets of the appellant in specie and in the 
No. 11 course of the distribution a transfer was 

Tiiflmn«m+ r»f executed by the liquidator on January 21st, 1970, 
theFull to ^ Australia limited of lands including the 
Court of refinery site, and there were also transferred to 
Victoria that company the buildings and plant on the site, 10

together with all the appellant's other assets 
5th May 1976 except a relatively small sum of money, 
(continued)

On February 3rd the Council of the respondent 
Shire passed a resolution "that the agreement be 
allowed to lapse", On February 9th, 1970, the 
respondent then wrote to the appellant as follows:

"With further reference to your letter of the
18th December, I have to advise that my
Council has now considered the opinion handed
down by its Solicitors in relation to the 20
effect of the Company change, on the agreement
between BP Refinery (Westernport) Pty. Ltd.,
and this Council.

The Solicitors have advised that the 
agreement will have no effect once the change 
has taken place, and as a result Council has 
resolved to allow the agreement to lapse."

By a letter of February 26th over a signature 
"BP AUSTRALIA LIMITED, (L.F.Ogden), General Manager, 
Westernport Refinery," BP Australia Limited wrote to 30 
the respondent Shire as follows:

"I note the advice in your letter of 9th 
February and I would appreciate an opportunity 
to discuss with you and with your Council a 
fresh agreement to record the rates levied 
in respect of the Westernport Refinery site.

These rates will become payable by BP 
Australia Limited which, as in the case of the 
refinery company, is a wholly-owned subsidiary 
of the holding company for our group in 40 
Australia, The British Petroleum Company of 
Australia Limited. As mentioned in my letter 
of 15th December, the circumstances of our 
presence and activities at Westernport are in 
no way affected by the alteration of our
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corporate structure. Considerable capital 
works are now in progress at the refinery 
site and extensions of the refinery plant 
will be constructed in the near future.

I trust that you can arrange an early 
opportunity for discussion of these matters. 1*

On March 17, 1970, the transfer of the lands, 
including that of the refinery, from the appellant 
to HP Australia Limited, was registered in the

10 office of Titles. The respondent thereafter
assessed BP Australia limited for rates in respect 
of the refinery site on the ordinary basis without 
reference to the concessions conferred by the 
agreement. That company then appealed to the 
County Court in respect of the assessment on the 
ground that by the terms of S.390A of the Local 
Government Act the company was entitled to be 
assessed at the rate specified in the agreement. 
The appeal was dismissed and the dismissal was

20 confirmed by this Court (BP Australia Limited v. 
Shire of Hastings, 1973 V.R. 194.).

After January 1st, 1970, and between that 
date and 27th September 1973 the appellant ceased 
to give to the respondent statements of the 
appellant's capital expenditure upon the refinery 
site, pursuant to Clause 5 of the rating agreement.

On September 25, 1973, an order was made by 
Crockett, J. on the application of the liquidator 
and BP Australia Limited and The British Petroleum 

30 Company Limited (the contributories of the
appellant) that the winding up of the appellant be 
perpetually stayed and that an extraordinary general 
meeting of the contributories be held for the 
purpose of electing directors.

On September 28, 1973, the refinery site and 
its buildings and plant were demised by BP 
Australia Limited to the appellant for three years 
and the appellant resumed occupation of the site 
and gave notice of it to the respondent Shire.

40 By an assessment notice dated January 29, 1974, 
the respondent Shire assessed the appellant on the 
ordinary basis. The appellant appealed, contending 
in its notice, that the assessment ought properly 
to have been calculated in accordance with the 
provisions of the agreement, saying that -
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In the Pull "the substance or effect of the relevant 
Cou rt of the provisions of the same is that for the year 
Supreme Court to which the said assessment relates the 
of Victoria said rate should be that proportion of

   #28,811,291 which was the capital 
No. 11 expenditure of the appellant upon the lands 

T fl + f the subject of the said assessment as at
the 31st day of December 1972, as 33 bears 
to 20,000, provided always that such rates 

Victoria should be not less than #50,000." 10

5th May 1976 The County Court dismissed the appeal, the 
(continued) learned Judge in the course of his reasons saying

this:

"In the end I have come to the conclusion that 
not only is this a personal contract, as the 
Supreme Court has already decided, but that 
there was a fundamental condition of 
continuing occupancy by the appellant. 
A reading of the whole of the agreement 
leads, in my opinion, to the finding that it 20 
contemplates that the appellant will continu 
ously occupy the site and therefore be liable 
for rates. I am further of the view that the 
actions of the parties and the correspondence 
amounted to an agreement that the agreement 
was at an end or, if it did not, the appellant 
was in fundamental breach and the respondent 
rescinded the contract by its letter of the 
9th February 1970, inelegantly expressed 
though it may have been." 30

The function of this Court is to determine the 
matter of the appeal upon the facts as stated.

The essential basis of the appeal is that the 
rates which may be levied under the Local Government 
Act in respect of the land could not exceed the 
amount of the rates agreed to be paid under the 
rating agreement. This is, in effect, what is 
provided for by the latter part of S.390A(1). 
One modification of that provision has been laid 
down by this Court in 1973 in the case mentioned 40 
above of BP Australia Limited v. Shire of Hastings. 
Its effect was that the rates referred to aa being 
made and levied related to those levied on a person 
party to the agreement and on no other person. 
In our opinion the words "agreed to be paid" in 
the sub-section should be accorded an ambulatory 
operation so that they should be understood to
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mean "payable by him under the agreement from time 
to time". That imports the idea of the amount of 
the rates being those currently effective by force 
of the agreement and it requires the subsisting 
operation of an agreement for the provision of the 
sub-section to operate* Any other view would give 
an operation to the words of the provision which 
would disregard the expiration of the period of the 
agreement or its termination by other means. 

10 Some curtailment is necessary and that suggested
appears to be the reasonable solution. Consistently 
with this view of the operation of the sub-section 
the contention by the respondent Shire as to the 
rating agreement has been that in the events that 
have happened it has come to an end, so that 
nothing stands in the way of the Shire rating the 
appellant without regard to the provisions of the 
rating agreement.

The circumstances producing the termination of 
20 the agreement are said to be threefold in character-

1. the failure of a fundamental condition of the 
agreement that it should continue in operation 
only so long as the appellant should be the 
occupier of the refinery site and rateable as 
such;

2. a mutual consensus that the agreement should 
be treated as discharged;

3. the rescission of the agreement by the
respondent Shire in consequence of the repudi- 

30 ation or fundamental breach of the agreement 
by the appellant.

As to the first of these considerations the issue 
centres around the existence in the agreement: by a 
process of implication, of a condition to the 
effect described. The contention for the respondent 
Shire has been that the parties must have contem 
plated the continuance of the appellant's occupation 
of the refinery site as the foundation of what was 
to be done under the agreement and intended that it 

40 should so continue in order that it should operate.

The contention for the appellant has been 
that no such intention can be gathered from the 
terms of the agreement.
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It is clear that the nature and contents of
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In the Pull the agreement may provide the necessary foundation
Court of the for the presumed intention. In Taylor v. Caldwell
Supreme Court 3 B. & B. 825 (a leading case on frustration of
of Victoria contract) it was said by Blackburn, J. at page 833

   in the course of other remarks: 
No. 11

T., (a_rrioy.j. nf. "and there are authorities which we think
the Pull establish the principle that where from the
Court of nature of the contract it appears that the
v-iM-ftyin parties must from the beginning have known
vic-coria that it could not be fulfilled, unless when 10
5th May 1976 the time for the fulfillment of the contract 
(continued) arrived some particular specified thing

continued to exist, so that when entering 
into the contract they must have contem 
plated such continuing existence as the 
foundation of what was to be done, then in 
the absence of any express or implied warranty 
that the thing shall exist the contract is 
not to be construed as a positive contract 
but as subject to an implied condition that 20 
the parties shall be excused in case before 
breach performance becomes impossible on the 
perishing of the thing without default of 
the contractor."

The principle so stated is not confined to the
continued existence, of a thing and nay extend to
the continuance of a state of affairs. In
Turner v. Goldsmith (1891) 1 Q.B. 544 at page 550,
Lindley, L.J., after citing the above passage
from the judgment of Blackburn, J., said this: 30

"The substance of that is that the contract 
will be treated as subject to an implied 
condition that it is to be in force only so 
long as a certain state of things continues 
in those cases only where the parties must 
have contemplated the continuing of that 
state of things as the foundation of what 
was to be done."

In Measures Brothers Limited v. Measures (1910)
2 Ch. 24», Kennedy, L.J. said at page 2^8: 40

"Beyond and besides this implication of law" 
(a reference to the implication that a party 
shall not get out of his responsibilities 
under a contract by disabling the other 
party from fulfilling his contract)" the 
courts in construing documents which create
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a contractual relationship, such as that of 
employer, employed, principal or agent, for a 
specified period will, if from its terms 
considered in a reasonable and businesslike 
manner such an implication fairly arises, 
imply a condition that the contract is to 
remain in force only so long as a certain 
state of things continues to exist and will 
therefore hold that if the condition ceases 

10 to exist within the agreed period of relation 
ship neither party can treat the cessation of 
the performance of the contract which there 
upon ensues as an actionable breach of contract. 
Instances of this kind are to be found in 
Cowisjee & Nanavhoyv. Lallbhoy Vullavhoy, L.R, 
3 Indian Appeals 200, and Turner V. Goldsmith."

And at page 259 the learned Lord Justice coxtLnued:

"When Lindley, L.J. in Turner v. Goldsmith 
spoke of a contract being subject to an 

20 implied condition, that it is to be in force 
only so long as a certain state of things 
continues, he did not mean ceasing to be in 
force for one of the parties only. On both 
sides alike in the case supposed there is an 
end in regard to the future of all contractual 
rights and liabilities."

The test applied by Kennedy, L.J. was referred to 
and adopted by Scrutton, L.J. in Reigate v. Union 
Manufacturing Company (1918) 1 K.B.592 at page bU5.

30 Turning then to the rating agreement in this 
case it is found that it is prima facie to last 
for over forty years. There is to be found in 
Clause 2 a provision dealing with the amount of the 
rates to be payable by the appellant company under 
the Local Government Act in respect of the 
reSLnary site. This imposes an obligation in the 
comDany to pay and presumably a 'correlative obli 
gation in the Shire to charge, accordingly. It 
contemplates occupation of the site by the

40 appellant so as to be a ratepayer. That in itself 
might permit of intermittent occupation. But the 
provision is hedged about and linked with the 
other contents of the agreement. There is a 
recital of the agreement between the appellant 
and the State of Victoria. The contents of that 
agreement are thus made relevant to the nature of 
the rating agreement; in effect it was recited that
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the appellant had agreed to establish and maintain 
the refinery on the site subject to a limited right 
of assignment and delegation. There is also a 
recital that the Shire is of opinion that the 
establishment and maintenance of the refinery is 
beneficial to it and to the State in the respects 
set out in S.390A of Act 7014. There is also a 
recital of the fact of the appellant's existing 
occupation and rateability in respect of the site. 
But there is to be noted an absence of any provision 10 
in the rating agreement giving the appellant a 
right of disposal of occupation directly or 
indirectly in contrast to what is provided for in 
the agreement with the State. This background is 
not in itself of conclusive effect, but against 
that background there is to be found a provision 
in Clause 2(ii) for the amount of the rates payable 
after the commencement of refining operations on the 
commissioning date to be calculated according to the 
capital expenditure of the appellant upon the 20 
refinery site from time to time , and there is 
provision for a minimum, unless it is otherwise 
agreed in writing between the Shire and the 
appellant. There is to be found a provision in 
Clause 5 for the giving to the Shire by the 
appellant each year of a certified statement of 
the amount of the appellant's capital expenditure 
upon the site with details as required, the 
subsequent annual statements after the 1st to 
include the amount of such capital expenditure for 30 
the previous twelve months; and this is a necessary 
incident of the rating of the appellant.

There is to be found also a provision in 
Clause 3 for the appellant to confer with the 
Shire at the end of the second period of ten years 
on all matters pertaining to the agreement and its 
operation and effectiveness.

A general view of these provisions appears to 
have led Adam, J., in the earlier case, to say 
(1973 V.R. at p.196) that "the agreement itself 40 
from its terms did not contemplate any assignment 
by the company of any rights and obligations 
thereunder, or indeed any change of the company's 
ownership or occupancy of the rated land".

In our opinion when the actual provisions 
which have been referred to, relating to actions 
to be done by the appellant, are set against the 
background of the main provisions of the agreement
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and what is recited in the agreement, the nature of In the Full 
the contract and its terms, "considered in a Court of the 
reasonable and businesslike manner" (as Kennedy, Supreme Court 
L.J. said) lead fairly to an inference that the of Victoria 
parties intended, and there was an implication to    
the effect, that the contract was to remain in No.11 
force only so long as there continued to exist a Judgment of 
state of affiars where the refinery site was in the Pull 
the occupation of the appellant, it maintaining the court of 

10 refinery and being in a position to render accounts victoria 
of its capital expenditure on the site from time to 
time so as to enable the rates payable by the 5th May 1976 
appellant to be computed. That state of affiars (continued) 
which was so contemplated, and in our opinion 
intended, ceased to exist as from January 1st, 1970. 
In our opinion the agreement then ceased to be in 
force. The respondent's first contention should 
therefore be upheld.

As to the second contention the issue centres 
20 around the construction and effect of the appellant's 

letter to the Shire of December 15, 1969> and the 
Shire's letter to the appellant of February the 9th, 
1970, and around the inference to be drawn from the 
conduct of the parties.

The appellant's letter, on a proper under 
standing of it, constituted an intimation to the 
respondent Shire that as from the beginning of 1970 
it was contemplated that the appellant would cease 
to operate the refinery, and it was suggested that 

30 the appellant might cease to exist, and there was 
an intimation that it was being assumed that the 
rights and privileges hitherto vested in the 
appellant by agreement with the Shire would be made 
available to BP Australia Limited by the Shire 
"transferring" them to that company.

The Shire's letter recorded its view of what 
would be the effect of that change on the rating 
agreement - that is, that it would then have no 
effect - and it recorded the Council's attitude 

40 that it would allow the agreement to lapse. The 
appellant had already implemented the change by 
going into liquidation, yielding up occupation of 
the refinery, and executing a transfer of the title 
and the buildings and plant thereon. After the 
receipt of the Shire's letter the liquidator did 
nothing with respect to this intimation from the 
Shire, but presumably, caused the transfer of title 
to be registered. Thereafter, the appellant ceased
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to supply its statement of capital expenditure 
for the calculation of the rates.

In our opinion the inference should be drawn 
from that sequence of events, and without regard 
to what the Shire did with respect to BP Australia 
Limited, or what BP Australia Limited did with 
respect to the Shire, that, if the rating agreement 
were still subsisting after January 1st, there was 
mutual acquiescence between the appellant and the 
Shire that it was to be treated as discharged and 10 
inoperative after the receipt of the Shire's letter.

In our opinion therefore this alternative 
contention of the respondent should be sustained.

The third contention of the respondent Shire 
centres around an allegation of an obligation in 
the appellant to remain in occupation of the site 
and to maintain operate and use the refinery for 
the purpose, inter alia, of enabling the rates to 
be calculated; and it centres around a contention 
that the respondent effected rescission in conse- 20 
quence of the appellant's failure to carry out 
these alleged obligations. This contention 
embraces questions of a wider and more difficult 
nature and in the light of the conclusions 
expressed above it is unnecessary to attempt to 
answer them. Indeed, it is undesirable to try 
and do so.

Por reasons already given, however, we are 
of opinion that the agreement was inoperative at 
the time the appellant resumed occupation of the 30 
site and, in particular, at the time of the 
assessment which was in question in the appeal. 
The assessment on the ordinary basis, available to 
the Shire apart from the terms of the agreement, 
was not inapplicable and the assessment was not 
excessive on any such account. The order on the 
case stated should therefore be that the appeal 
be determined by the order of the County Court 
dismissing the appeal being confirmed. The 
respondent's costs of the case stated should be 40 
taxed and paid by the appellants.

The order will be in accordance with these 
terms.
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No. 12 In the Full
Court of the

Formal Order of the Full Court of Supreme Court 
Victoria dated 5th May 1976 of Victoria

IN THE SUPREME COURT ) No. 12
Off VICTORIA ) Pft-men r»T.rJ 0T.IN '.i'MJi! JWLE COURT ) C.S. No. 387 of^he Full

IN THE MATTER of section 304 of
 bhe local Government Act 1958

5th May 1976
- and -

10 IN THE MATTER of an Appeal
thereunder by BP REFINERY 
(WESTERNPORT) PROPRIETARY 
LIMITED

BETWEEN:

PROPRIETARY LlMlTJfcil Appellant

- and - 

THE PRESIDENT COUNCILLORS and
RATEPAYERS OF THE SHIRE OF HASTINGS Respondent

20 BEFORE THE F^_COp^^g_^OU^ffl. JUSTICE
GOWUXS, MH. JUSTICE MENHENNITT AND MK, JlfeSTlCE NEWTON

X THE yTH DAY OF MAY, 197o

THIS CASE STATED coming on for hearing before this 
Court on the 3rd and 4th days of May, 1976 and this 
day and UPON HEARING Mr. Aicken One of Her Majesty's 
Counsel and Mr» D. Graham of Counsel for the 
Appellant and Mr. Gobbo One of Her Majesty's Counsel 
and Mr. Winneke of Counsel for the Respondent and 
UPON READING the said Case Stated THIS COURT DOTH 

30 OHDEH THAT the appeal be determined by the order of 
the county Court at Melbourne dismissing the said 
Appellant's appeal to that Court being confirmed and 
THAT the Respondent's costs of the Case Stated be 
taxed and when taxed be paid by the Appellant to the 
Respondent.

Stamps #23 BY THE COURT

This Order was taken out by Messrs Whiting & Byrne 
of 440 Collins Street, Melbourne Solicitors for the 
Appellant.
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In the Full 
Court of the 
Supreme Court 
of Victoria

No. 13
Order 
granting 
Leave to 
Appeal to 
Her Majesty 
in Council
17th June 
1976

No. 13

Order granting Leave to Appeal 
to Her Majesty in Council 
dated 17th June 1976

IN THE SUPREME COURT:0> ~

IN THE FULL COURT C.S. 387

IN THE MATTER of Section 304 of 
the Local Government Act 1958

- and -

IN THE MATTER of an Appeal there- 10 
under by iUj kEPINERY (WESTERNPORT) 
PROPRIETARY LIMITED

BETWEEN:

BP REFINERY (VVESTERNPORT) 
PKOPKIETAKY LlffllTIfili Appellant

- and -

THE COUNCILLORS
AND RATEPAYERS OF THE 
SHIRE OF HASTINGS Respondent

BEFORE THE FULL COURT THEIR HONOURS MR. JUSTICE 
GQWANS, MK» JUSTICE LUSH AND MH» JUSTICE JENKINSON

THE 17TH DAY OP JUNE. 1976

UPON MOTION made to this Court this day on behalf 
of the abovenamed Appellant for leave to appeal to 
Her Majesty in Council from the order of the Full 
Court herein made herein on the 5th day of May, 
1976 whereby it was ordered that the appeal be 
determined by the Order of the County Court at 
Melbourne dismissing the said Appellant's appeal 
to that Court being confirmed and that the above- 
named Respondent costs of the Case Stated be taxed 
and when taxed be paid by the Appellant to the 
Respondent and UPON HEARING Mr. D, Graham of 
counsel for the Appellant and Mr. J. Winneke of 
counsel for the Respondent and UPON READING the 
said Case Stated and the said order of the Full 
Court and the Notice of Motion dated the 25th 
day of May, 1976 and the Affidavit of Gilbert

20

30
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James Farrow sworn the 27th day of May, 1976 and 
filed herein THIS COURT DOTH ORDER that if within 
3 months from this date security shall be given by 
the Appellant to the satisfaction of the 
Prothonotary of this Court of the value of #1000 
for the prosecution of the said intended Appeal 
and for the payment of all such costs as may be 
awarded by Her Majesty in Council to the Respondent 
and if the Appellant shall within the said period

10 prepare and deliver to the said Prothonotary a copy 
of the proceedings in relation to the said intended 
Appeal in accordance with Rule 1 of Order 58B of 
Chapter 1 of the Rules of the Supreme Court then 
the said intended Appeal shall be allowed and THIS 
COURT DOTH DIRECT that upon the Respondent entering 
into a good and sufficient security to be approved 
by the said Prothonotary for the due performance of 
such judgement or order as Her Majesty in Council 
shall think fit to make in respect of the

20 Respondent, the Respondent shall be at liberty 
to carry into execution pending the said Appeal 
any order for costs in favour of the Respondent 
awarded by the judgment appealed from and THIS 
COURT DOTH FURTHER ORDER that the costs of this 
motion be costs in the Appeal.

BY THE COURT

THIS ORDER was taken out by Messrs. Whit ing & Byrne 
of 44o Collins Street, Melbourne, Solicitors for 
the Appellant.

In the Pull 
Court of the 
Supreme Court 
of Victoria

No. 13
Order 
granting 
Leave to 
Appeal to 
Her Majesty 
in Council
17th June
1976
(continued)

30
#23 Stamps

Cancelled 
2/7/76

SUPREME COURT 

SEAL



IN THE PRIVY COUNCIL No. 23 of 1976

ON APPEAL 
FROM THE PULL COURT OP THE SUPREME COURT OP VICTORIA

IN THE MATTER OP SECTION 304 OP THE LOCAL GOVERNMENT 
ACT 1908

- and -

IN THE MATTER OP AN APPEAL THEREUNDER BY B.P.REPINERY 
(WESTERNPORT) PROPRIETARY LIMITED

BETWEEN:

B.P. REFINERY (WESTERNPORT) PROPRIETARY
LIMITED Appellant

- and -

THE PRESIDENT COUNCILLORS AND RATEPAYERS
OP THE SHIRE OF HASTINGS Respondents

RECORD OP PROCEEDINGS

LINKLATERS & PAINES, 
Barrington House, 
59-67, Gresham Street, 
London, EC2V 7JA.

Solicitors for the Appellant

SIMMONS & SIMMONS, 
14, Dominion Street, 
London, 
EC2M 2RJ.

Solicitors for the Respondents


