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IN_THE SUFREME COURT OF MEW ZEALAND
WELLTNGTOR DICIQl(T

- v~

JLLLIlJLUu AECISTRY

PETWEEN  LEURQPA OIL (N.Z.) LIMITED

Objectors

AND

Commissioner

NOTES OF_EVIDENCE TAKEN BEFORE McMULLIN J.

Hearing:  (commencing) February 12, 1973

Counsel: Barton and Pethig for Objector
Richardson and Cain for Commissioner.

BRYAN JAMES TODD (Sworn): (Written statement of evidence-in-

chief read by witness) =
I was born in New Zealand in 1902 and I am Managing
Director and Chairman of the following comgcanies 3

Europa Refining Ccmpany Limited

Europa 0il (N.Z.) Limited

Todd Petroleusr tilning Company Limited

Todd Exploration Company Limited

Todd western 01l Exploration [Limited

Todd Midland Oil Exploration Limited

Todd Eastern Fetrolcum Mining Company Limited,

I was at relevant tiscs Managing Directoc and Chairman
of Todd Participants Limitced (now 8P Participants Limited)

and Todd Investments Limited (now BP Investments Limited).

The above five petroleum exploration companies are
partners in joint ventures with Shell, BP, Aquitaine and
Alliance companies in oil expleration in various parts of New
Zealand and in the production of oil and gas in Taranaki,

I am a Director cf Shell BP & Todd Gil Sexvices
Limited and BP Shell Acquitaine & Todd Fetroleum Development
Limited, which are services companies operating on behalf of
the Shell, BP, Acquitaine and Tedd partners for oil and gas
exploration and current production of oil and gas in Taranaki.

In addition to the Todd companics, i.e. companies
cwned or controlled by members of the Todd family, previously
named, there are also Todd companies unrelated to the petroleum
industry engaged in different activities, such as vehicle
assembly, wholesale and retail motor vehicle marketing,
mineral mining, property developrent, farming and varicus other
activities. A feature of thase companics is that they are
generally separate corporate entities, the shareholders being
members of the Todd family holding their beneficial

sharcherling in varcying preportions and these companies are
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independent of onc another. Hol all mcmbers of the family are
sharcholders in cach of these coapanics, There 1s no one
holding company of those separate companios, although there

are some Todd companies such as Todd Motors Corporation and
Toda Investments Limited which have subsidiary companies.

The Todd family now encompasses three generations and
some 65 persons. Soma and not all of these persons and in
varying proportions benaficially hold shares in the companies
which I refer to in the chart now produced and which I will
hereafter in my evidence refer to as Todd Companies (EXHIBIT A),

I am a Direcior and for the current year the Chaiiman
of Directors of Tha New Zealand Refining Company Limited Which
is a consortium of BP 22%, Caltex 123%, Europa 123%,

Mobil 28% and Shell 25%., This consortiwa holds approximately
708 of the equlty shares in the company, the other 30% being
held by members of the New Zealand publice N.Z.R.Ce produces
finished motor gasoline, diesel oils and a range of fuel oils
from crude oil, from middle distillale and from naphtha
feedstocks imported by the above~-named oil companies, procossed
on their behalf in the Reofinexry and the products delivered by
coastal tankexs to ocach compaiy's respectiveo markating
facilities arvound tho New Zealand coast,

A laxga part of iy business carcer has been spent in
the oil indusiry and has included making contracts with Russian,
British and Amerlcan oil interests in the supply of crudo oil,
semi-~finished and finished peotroleum products, tankexr
chartering and contracts of affreightmonty refinery
participation and refinery processing contracts and in
exploration for oil and gas including exploration venture
agreements, production agreements and sales contracts for

delivery of oil and gas and also in pricing ncgotlations of
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all aspects of the industxry with New Zealand Government
Departments and with Ministers of the Crown.

I have therefore gained intimate knowledge of most
phases of development of the petroleum industry overseas and in
New iealand over the past 40 years.

Europa Oil (N.Z.) Limited is a public company registered
at Wellington in Octobexr 1931 under the name of Associated
Motorists Petrol Company Limited (the name was changed in 1954
to Euzopa 0il (N.Z.) Limited to conform with the trade maxk of
its products) and 4.253% of the paid up valuo of the equity
shares in this company was held by 13 persons other than Todd
interests at 31st March 1971, The capital of this company
includes 260,000 $1 preference shares held by approximately
5,000 persons in New Zealand,

Europa Refining Company Limited 1s a private company
registered at Wellington in July 1962 in which 4.067% of the
equity shares was held by 13 persons (but not all the samoe 13
persons as in Europa Oil (N.Z.) Limitod) othor than Todd
interests, at 31lst March 1971,

Todd Investmonts Limited was rogistered at Wellington
on 24th Decomber 1935, This was a wholly owned Todd company
holding 95,747% of the paid up value of the ordinaxry shares
i; Europa 0il as at 31st March 1971, Todd Participants
Limited was registered at Wollington en 20th July 1950, This
was a wholly ownecd Todd company holding 95.933% of the ordinaxy
shares in Europa Refining as at 31st March 1971. Individual
membors of the Todd family held differing proportions of the
total shareholding in cach of these two companies. Theso
difforences can be scen by comparing the lists of oxdinary
shareholders Exhibits C.S5.1 and C.Se4e It can thercfore be

gaen that the sharoholding in the two goparate companios -
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Europa 01l (i!.Z.) Limited und Europa Reiining Company Linited -
was in the main held by fwo scparate holding companies each
with substantially different sharcholders when the conlracts were
made an¢ in the cases of the minority shareholders in each of these
two companies, such minority holdings differ in the casc of each
company .,

I wish to comuent bxiefly on the econoinic aspects of

the five acknowlcdged major sectors of the Petroleun Indusiry,

e EYPLORATICH AD PRODUCLICH SECTOR:

I propase to deal bricefly wilth only one economic
aspect of this important scctor of the Industry.  The market
price of crude oil is detewmined by many economic factors, but
the cost of production is not a hasic factor in determining
price, Cosl of production may vary cnormously bétwoon one
oil ficld and another and betieen one producer and another, but
the ultimate test is what any particular grade of crude oil
will bring in the market in competition with othexr crude oils
But of course the oil producer does nolt feel bound to produce
regardless of price and many countries have regulatory
processes wihich tend to relate price to production,

2. RLL-TNTl‘U S"C’L (\R.

In the veilaing sectoe the cost of the raw material
is the laid dovn cost of crude oil derived from the production
sactor and the cost of the refining operation may vory greatly

between refineries according to size and in oil refining
econaiiies of scale are of great lLiwportance. The lavgoe
refinery has a substantial cost advantage over the smaller one,
Refineriecs are by natuve capital-intensive and effectivao
ucilisation of any vefinoery's copacity is a predominant

element of cost, a lavge Refinecry under-utilised may cosl more
per barrel of crude throughput than a small rofinexy fully
utiliseds Efficiency of design, suitable location ond a

rahge of cconoisic faceors all relte to the cost of 'uossinq

|nciunciqu A r of fe

a2 barrel of crude but world widoe tho Sedduise-?
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operation of refineries dous not determine the markot value
of products, This is dotewained by competitive influences,
Whilst it is possible to detewmine refinexry costing at a cost
per barral of ciude ox feodstock, there is no satlsfactory
mothod of determining the cost of output product by product.
The oil refiner, like the New Zealand wool producer, does not
fix the price of his products, that is dotemained by maxket
forces. Within the econonic limits of a capltal~intensive
industxy, the oll xefinexr will regulate his operations to the
optimuwa balance between price and volume, Unlike the
manufacturer wiho produces arcticles of trade diftferent orx
distinctive from his competitor and who normally 1is able to
fix his own selling price, which is determined by a rango of
factoxrs including coast of production, the o0il roiihery must
meot tho market ox modify production, In the sale of crude
oils, differences in quality will determine difforences in
markal value, bul variations 1n cost of production have
littlo influence In mavket value,

In the rofining phase whore the function is to
produce finished paetroleun preducts to standard market
specifications, vivtually each such producar's finlshed
product {s intexchangeable with another producer's like
product whether these be fuel olls, jot fuels, aviation fuels,
diesol oils, heating ¢ils or movor gasolines and such
condition of specificatlon and vaiformity tends to result In a
high degvae of price wilfowwity,

Noxmally, international contracts for the sale and
purchase of crude 0il and products, other than spol sales,
contain provisions for price escalations according to mirkot
price movenents but the ideatification of market price is

now no longer as readily ascexrtainable as foxuerly.,
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Formgxly movemenis of market prices in all phases of
the world-wide oil industry wexe wecorded and inade availoble
to the trade and to %ha public by many media, the besi knovn
of which is the Daily Service of Platts Olilgram,

Prior to tho emergence of OPEC (Organisation of
Petroloum Exporting Countries) which has been aptly described
by Dr P. Frankel a well known oil cconomist as a trade union
of oil producing countries, posted prices woxe the true
indicator of market prices for crude 0ils and products in the
world's markets, but sinco OPEC's influence became effoctive
in the early 1960s and growing since, posted prices in the
member states of OPEC havo in effect become tax ralerenca

prices and real markel prices have becomn to soma dagren

obscure, Nevertholoss, thewo has axlsen a sufficlent avray of

Intelligence gathering media, ranging from private coasultanis
to bulletins to wrefleci, with vairying accuracy, the trend
of movoments in crudo and products prices.

Pricing policies diffexr between o0il producing
companies. & successful newcomer in production without
established connections may foice a place in the markeb by
aggressive price policies, Occidental 0il Company with
vast discovaries of oil in Libya disrupted the European
market, until in recent years when the Libyan State imposod
ragulatory conirols,

Gulf, on the othoer hand, being well established as
probably the largest seller in the world of crude oil to
othors on long term contracts and not spol sales, has a very
consexrvative reputation both on pricing and entry into hew
marketse DBolng dependent very largely on crude sales to
others, Gulf Oil has wmoxre to defend in price maintenanco
than any other company and morc vo lose by meobing the pwice

cuti:ors,
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Price raporting media tend to repoxrt only the
lowest prices - because tihat is news - buv all companies do not
nNecessarily reduce their prices accordingly oxr even sell
in that market, 1 have found Gulf extremely cautious
on all guestions of pricing whexe such can have any

jnfluence in its intcexnational trade,

In the provious case2 a good deal of evidence was
given oy both the Crown and ourselves on the unlikelihood
of any International Oil Company breaching intexrnational
price staondards ond i 1o probably unnecessary to
repeat this evidence now, The evidence is available
on pages 38 and 48 of Volume I and pages 3, 4, 70, 71,

93, 127 and 128 of Volume 1T,

A nore recent feature in international movement
of crude and products is the growing interest in and
control of prices by the Governments of consuming countries.
New Zealand Government has been very actively in the
foreiront of tnis movement in its control of petrolcum

linport costs,

Nsove I have tauched on two sectors of the

Tndustry and I will now refer to the third,

3o HORTE TRAISPORLATICN»

[T ORI A I .o

The carriage of oil employs approximately H0%
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of the woxld's acean-~going tonnage and the cost of freight
is an impoxrtant clement of cost to all consuming countries
who are not blessed with self sufficiency in indigenous

oil,

Approximately 40 of the world's tanker fleet is
0il company owned and the other 60) is owned in various
ways and ciployed by the oil industry under long-term
and medium term charter for more than half of that 60%

and under shorlb~term and spot charters for the balance,

I do not inclwde in these figures the tanker flects
ovned and operated by the defence forces and Government

agenciles of the natlons of the world,

Unlike oil pricing, the market rates for chaxters
in theix respective categories is well documented and
widely publishoed in shipping journals and shipping news

bulletins,

From this information, AFRA rates ace published
monthly, AFRA (Average Freight Rate Assessiment) is
generally accepted world wide by the industry and by
Governments, inciuding the Now Zealand Government, as a
correct assessinent of the average cost, in cach of the sizo
categories of ships, of toenker freight costs for cargoes
carried in the related period,

Tanker freight rates are mercurial - {orlimes have

been made and lest by tonker ownexs, and the iwpact of tankex
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market forces is folt primarily on spot and short texm
chartors, more slowly on long toym chartexs, and on the fleots
of the oil companics themselves. ALl of ﬁhose components go
to make up AFRA freight rates.

4, HIRKETINGs

This is the function of bringing oil to the final

consumer under brand names and is subjoct to highly competibivae

stresses., Tho pattiexn of marketing has develeped world wido

along falrly uniform lines but it is subject to many differing
regulatory controls according to the view and policy of oeach
of the States in winich this sccior of the industry opuvates,

5. EXCH/NGE TRDINGS

M Amportant factoxr in the international oil industxy
of great value to the companies concerned is Exchange Trodinge

0il is nol nacossarily discovered Ly individual
companies whore it is neoded for use by that company,
Imbalances frequently exisl in the relationship betwaen ono
company's availability and another company's geographical
demande  Differences in qualities of crude in gespact of
dif ferences in product demand as hetween companies is-a
factor.

Geograpiical location of individually owned
refineries in relation ©o other individually owied crudo oil
production resougces is another factor in promoling intoevess
in exchango trading,

in the refinery phase the opportunities for adjusting

dimbalances betwoen companies of products out~turn, which is

)
governed laxgoly by the type of crude input and individual
company 's diffcroncos in product demand, cxeates a wide field

for product exchangas.
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In tho whole field of transportation (marino, pipeline,
coastal and domestic) Lmcense savings in the cost of avoldable
movement to the industry and to the consumer aro effected by
exchangés. By flexibility in exchanges of products and of
crudes, the overall economics of the oil industry are
substantially improved.

But saldom do the partles enter into exchange
negotiations on an equal footing. Advantagas may ba mulual,
but seldom exist equally and hard bargaining between companies
in exchange deals is noxmal.  International companios
maintain large staffs of highly skilled negotiators in the
exchange departments of their organisatlons and each campany

zaalously guards its tactical advantages.

h large proportion of thae Frea World's oil is produced,
refined, transported and maxiceted by the seven intarnational
companies, heing Standaxd of MNew Jerscy, Royal Dutch - Shell,
Mobil, Standard of California, Texaco, BP and Gulf, Thoesa
companies are frequently reierred to by petroleoum writers and
economists as "the seven sisters™, DBut there is a gradual
change consequent on the ancegence of othexs like, fox exanple,
CFP (Iranca), and mora xecently Standard of Indiana and
Caontinental (USA) who from successful oil discoverles oulside
the Unlted States have astablished a stake in wofld»wldo
refining and marketinge  They have gane through the process
of “dovnstream' integration flowing from their succuss In
forelgn oil exploration,

Cther succasstful explorers havae not ventured beyond
the productlon phase and depond upon their oil rovemie from
the sale of ciude oil only <o othorse Thore are also thown

companies who buy crude and xefine for onward salo again to
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others, or who may combine the roles of refining and markating
and there are also companies wiho simply buy refined products
for sale to consuimexs,

Fox example, Potrofina, the Belglan based company
which from having successfully ostablished a market position
in Buropean countrics including England by simply buying
products from refiners for rasale has progressively moved
towaxrds "upstroam" integration by entering into refining
procaessing contracts with refining companies, and later,
partly by those means and paxrtly through jointly owned
refineries, it has increased its stake in the refinery phasa
and now Poirofina is engaged in association with others in
ol exploration, To the extent Petrofina continues to make
succassful oll discoverics it may achieve a final position of
full integration,

The full integration of an international oil company
carrles many responsibilitios, I intend to refer to only two
of the many, being international exchange obligations and
international taxation,

The production of o0il of course involves a sales
problem and conscquently a pricing problem which must be
resolved to the satisfaction not only &4 the producer company

s
buii also L0 the pxroducer State as it is on tho sales
realisation that the Stato derives its currency exchango

Tevenua,

imposition zegardless of the sale realisation., However,
exchange cavinings and taxation yvield axe two major
cosponsiolilitios imposed by the producer State and it is
clear that the producing company, even if fully integrated,

and engaging in no thixd party transaciions down tha ling 3s
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not free to make its own dJeterminations, Regulatory control
of production is being used increasingly as the instrument of
Governments for this purpesc,

The refining scctor of the industry is faced with
similar responsibility and accordingly pricing codes apply
to this sector within the jurisdiction of the States in which
those functions are carxied out,

Gy the vorld~wide scene, ecach international
company has to have careful consideration how any of its
agreements may impinge on oy affect comnercial agreements
or undertakings made with any purchaser in any other part
of the world,

APricing standards are the first consideration, Ilor
instance, in the case of sales to Japon which is the world’'s
largest buyer/inpoiter of crude oil and products, no
international oil company can willingly risk the goodwill of
its large Japorose customers by froely granting morxe favoured
treatmont elsewihore.

I took part in the original concept and the fommation
of fssociated Notorists Potrol Company Limited now knovn as
Europa O0il (MN.Z.) Limited, and have beon responsible for its
active management since its operations were commenced, In the
mid~1930s I was appeinted Managing Divector and altor Lhe death
of my father in 1942 I succaded him as Chaimman,  Liuc pa Ol

(NeZo) Limited has been concernzd with marketing pelvolaun
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products throughout New Zealand since 1933, the principal
product being otor spirit (knova in the petroleum trade as
motor gasoline or simply gasoline) Ljght Diesel Oils and
Lubricating Oils, I took part in negotiating the Russion
supply contract in 1932 which ran until the end of 1935 and in
negotiating the Caltex contract which ron from 1936 with certain
rights of rencwal from time to time and which finally expired
in 19%6. I negotiated the 1956 Contracts between Gulf and
Europa 0il (N.Z.) Limited, Gulf 0il Corporation is an
international company of great strength and it is appropriate
that I should give a bricf history of my personal relations
with that company wihich commenced with a visit by me to
Gulf's head office in Pittsburgh in November 1934,

Ever since iy entry into the oil business I had
regarded Gulf as potentially a company with vhich we might have
association, I called on Gulf at Gulf's head office,
Pittsburgh, in Hovember 1934, but as my interast was in
finished products and Gulf's intarest in international trade
was predoninantly the sale of crude oll of wihich Gulf was a
very large producer, there was no prospect of a husiness
relationshipe I again met Gulf in Pittsburgh in 1944, M
that occasion I met Colonel Dyrake, thie Chaizman of the Board
of Gulf, v Bs Hewton in charge of Gulf's international
opecoations and v Ostergaard in charge of Gulf's reiining

divisions  Gulf had plans then for hringing into prod:
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their pre-war discovery of the vast Kuwait oil field and we
discussed the possibility of setling up a refinexry in New
Zealand and Lhe Gulf refinery division under Mr Ostergaard
prepaved three refinery projects for my consideration,

I produce thoese as EXHIBIT B,

During the same visit to the United States in 1944/45
I had discussions with Rechtel McCone, Refinery Design
Enginecrs and Houdray Incorporated, Refinery FProcess Licensors,
Beclitel McCone = now Dechtcl.Inc. ~ prepared a New Zealand
Refincry project for me. I produce this as EXHIBIT C,

I mention these rofinery discussions in 1944/45 as
indicating my intcerest in expanding from the marketing sector
of the industry into the refining scctor, which I knew from
my investigations then and subscquently was a profitable
sector of the petroleum busincess,

Europa’s share of Tthe New Zoéland markel, although
growing rapidly, was and has conlinued to be principally in
the lighter and moxe profitable products of motor ygasoliney
diesel oils and light fuel oils, Europa lacked the balancing
factor of a market to dispose of the heavy products fran a
barrel of crude cil (and indecd because of the overall
unbalanced product recuircrent of New Zealand this is a problem
which even today requires each participating company to supply
naphtha, middle distiilate as well as crude fox processing in

the Mew Zealand quinQIY)o Thare wore stibstantial atteaetbens
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to Europa as a Hew Zealand Company both as to the prospective
profitability of a viable refinery and the prostige position
to be derived from refining in Now Zealand which justified my
continued interest. Nevertheless, lacking the economies of
size and the unbalanced product yield, it was necessary to
shelve the idea at that time,

When in 1955 my negotiations with Caltex liew York:for
a new contract for supplies (the existing one was terminating
in 1956) appeared to have broken down, I arranged to mecet with
Gulf at Pittsburgh in 1955, There had been big changes in
Gulf personnel since 1944 and I arranged through a mutual
friend suitable introductions to the Executive Officers of
Gulf, By this time Gulf had brought into production through
the jointly ovmed 50/50 * Gulf/BP Kuwait Oil Company the vast
Kuwait concession and had acquired a 7% interest in the
consortium formed to take over the Iranian oil concessions and
the Abadan Refinery with a capacity of 450,000 barrels a day
and manufacturing a full range of petroleum products
including motor gasolines.

A topping plant - that is a simple distillation
unit for the production of naphthas, keroscne, middle
distillate and fuel oil had been installed at Kuwait primarily
for the production of fuel oils.s This plant did not
manufacture motor gasoline, but only fuel oil, unfinished
gas oil, kerosene and naphthas and was only a small
outlet for Kuwait crude, production of which has reacherd
a cdpacity in ogycess of 3,5 million barrels per day
(recently curtailed by Kuwait Gove?%ent decree) whiéh
is exported as crude, compared with 180,000 harrels a day
which this plant processes as naphthas, kerosene, gas oil

and fuel oil,
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Crude Oil Sales and two refining Technical Officers. As 1
have already stated in previous evidence, Mc Paton made 1t
clear to me that Gulf could not be interested in simply

selling products into New Zealand., He used the phrase "wo
must avoid treading on other people's toes" but he stated

Gulf was entirely frea to sell crude oil as such and engage

sn refining operations with others anywhere in the world. My
discussions with Gulf in 1994 were on exactly the same plane as
in 1944 and that was tho pucchase of crude oll and the xafining
of sane. Paton made it clear that this was the only basis

wo could discuss, Ve exomined New Zcaland's petrolaunm
roquirement, the palttern of demand and Europa's own
requirements., Thoy advised me, as in 1944, that Gulf would be
propared to assist Europa in the financing of a MNew Zealond
Refinery eithor by way of loan, dobenture or equity
participation, but the result of our discussion showod that it
was not possible Lo establish a rofinory’in Now Zealand to
tafine straight crude oil, since thoro would be an excassivu
production of fuel oil which would have to be shipped
alsowhere, Vo oxamined the possibilily of processing a
"gpiked" crudo, that is a ciude oil fortified with naphktha to
glve a blgger yield of niotoxr gasoliney but the question was
whethoxr therc was any tariff on naphtha or spiked crude vndoe
the New Zealand Customs Regulations and I agreed that on iy
return from Piiisbucegh Lo Waw Yoxk I would cheek with the

New Zealand Government OJ{ico and obtain the Custons

details on this point. I saw the Now Zgaland Cugstoms people
in New York, ascertained thal there was no spocial duty on
spiked crudo ox naphtha, telephoned Pitishurgh and arranacd

to have a further meeting with Gulf, I had a visit and a

nuwnbex of talks in New Yorxk with Mc Parkman Clancy who wvian
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then a senior officer in the Gulf Export Crude Oil Division,

and Mr Warren Roe a refinery technician, We discussed the
question once again of how this could be developed and

basically as Europa's limited volume was still the deterrent

it did not look altogether attractive,. I had for a long time
the strong notion of getting into the refining business in

New Zealand and I was xoluctant to give up the project entirely,
At these Mow York meetings the idea emexged that by using an
overscas Gulf refinery where the economics of size would make
the project financially viable we could perhaps get togcther.

I wished to be as well informed as possible on this
questicn of refinihg and not to accept the views of one company
only. I went {from WNew York to Washington D.Ce and there I
commissionued Mr C.5. Shodgrass, an oil refinery Consultant
Engincer, to prepave for me a refining project based on
Europa's necds ia New Zealand, A copy of that project
dated 22nd September 1904 is exhibited at Pages 4068 to

4075, This indepondent report showed that the capital cost

and oprrating costs would be high and again the vconomic viability

was doubtful,

Ly next centact with Gulf was in February 1995 when
Mr Clancy and Mr Roe came to sece me in Iew Zealand en routo
from Tokyo, By this time they had progressed to the point
where they wvished to pursue actively the proposition of
engaging with us in a refining op ration ontside fHew Zoalands
I had had studies made addressed primarily to the capital
cost, opcrating cost and enginecring projeoctions for a refincy
in New Zealand and I knew very well that the gross refining
margin in an East of Sucz operation at that Lime was abond
cne U,.S. dollar pec harxel of crude, Reqgaveing ol [Lahe Culf
had a ready market for the heavy onds buty Eoslh of Sues, had

no established market for the light ends.  Thero appeared Lo
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be a high degree of mutuality of interests in Europa and Gulf
joining together in such an operation,  These Gulf Officers

wished to go back to Pittshurgh and clear up matters of policy
on this project and it began to look like something might well

materialise,

In August 1955 I had a mecoting in Honolulu with seme
Gulf Officers viio were Mr Parkman Clrncy, Crude Oil Division,
Mr Martin, Gulf Ipternational Ship i Me Hexbert
Maining, Legal Counsel. There we continued generally the
ideas which had been discussed in February in New Zealand, I
adopted the philasophy during these discussions that if we wexre
dealing with a major internotional integrated company we
would be entitled undexr the circumstances of a refiner’'s
profit squeeza to obtain some sort of protectien as would he
inherent in the integrated Company's own systemns  Although
refining was profitable Ensl of Suez it was then curvently
unprofitable in the Carribean area and I felt that some
protection should be available from a crude supplieor from vhich
source the profits of the integrated 0il COnpanies mainly flow,

The Qrganisation Jgrecment batween Gulf 0il Corporation
and Europa 0il (N.Z.) Limited provided for the setting up in
the Bahamas of a company (Pan Eastern Refining Company Limiled)
to purchase from Gulf thal quantity of crude oll as werquixred bo boe
refined to produce the cquivolent of Europa's requivements of
motor gasoline on a bhuy-baciz basis, This agrccoment could nob he
given effect to until cleaved by Mr R.We Taylor the Controllev of
Exchange, Nassau, who required consent from the UK, Sccrctavy of
State for the Colonies for approval of LExchange Contrel. This
approval having been obtained, Pan Eastern Refining Company
Limited was incorporated on 1 Juwie 1956,

I refer to SandfTaylor correspondence (iixhibif K of

previous case) vhich describas acourately and in soms dobnd?
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the joint participation of Gulf and Europa through Paon Eastern
in refining the quantities of Crude 01l to produce LFuropa's
requirements for petroleum products in Mew Zealand and which
makes application for United Kingdom Exchange Control approval
and this was granted,

4 foature of the 1956 Gulf Iran/Europa supply contract
was that in terms of buy back rights of Gulf of products from
Pan Eastern, which I will zefer to in a moment, Gulf retained
flexibility in supply of motor gasoline through Gulf Iran from
any source, Gulf thereby reserved to itself full flexibility
in making exchange acrangenents with others for its own
advantage and, in fact, for almost the whole of the period of
this contract Gulf exercised this exchange right by supplying
Europa on exchange {vom the Shell refinery at Curacao and
later from Menc Grande rofinexy at Puerto dela Cruz (a Gulf
subsidiary). Although it was originally intended that Gulf
Iran would supply as well as manufacture LEuropa molor gasoline
from the Abadan refinery produced from light Iranian /gha=Jari
crude, in fact only one cargeo of motor gasoline was aclually
supplierd from thal source,  7The gasoline manufactured at
/bhadan for Pan Eastern was delivered elsevhere by Gulf. This
provision of flexibilily also had advantage to Europa as it made
available Gulf's world-wide rosources of procurement of molor
gasoline lherchy avoiding consceuences of any local foree majeuce
and in cffect thereby matched the supply resources of 2Py Caltewx,
Mohil and Shell in Mew Zealand,

The Contraclt of Affreightment provided for iRA
freights and an altecrnate fixed rate contract,

Farly in the ten-ycar currency of the 1950 Gulf/Europa
Contracts I became intergested in a now approach for selbing
w> a rcfinery suited to produce Luropa's high product valio
of gasoline requircment, I entored into discusscions wilh Gulf

for establishing in New Zealand gasoline roefining capoacily fou
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producing motor gasolinc {vom importcd naphtha by the process of
naphtha reforming, by the roceully developed process of Platinum
catalytic reforming., Had this projcct materialised, it would
have replaced the Gulf/Pan Kastern production of Buropa
gagoline, by producticn in Hew Zealand. The file covering my
negotiations with Culf is rccorded on pares 4132 ~ 4140%,

I commenced discussions in February 1959 with the
then Minister of Industries & Commerce, My T.H. Tollowny, whon
I subsequently found unresponsive, the reasons of this becoming
clear later, During the poribd of my discussiong with Mr
Holloway, the Government nepotiated with Shell that their
company esgtablish a refinery in New Zealend and ag a result Shell
obtained an asrcecment [or the exclusive right to do so.

I produce as #&illsiT D a file of corrcspondence
dealing with the formation of the New Zealand Refining Company
Limited containing the following

Letter from J.B. Trice, Shell 0il to Hon. P. Holloway,
Minister of Industries & Commerce, dated 18 May 1959.
My Holloway's reply of the samc date.

My lettor to the Right ffon., Talter MNash, Trime
Minister, dated 25 May 1959.

The Prime Minigter's veply dated 2 June 1959,

Mr J.P. Pricets letter to me of 19 Junc 1959 enclesing
o resune of the nerotiations and arrangements
Shell had entered into with Government.

My letter of 9 September 1959 to the Prime Minister.
The Prime Minister's veply of 14 September 1959,
My letter of 17 Sepltember 1999.

As a result of my reservations and subscquent
Government/0il Cempany nogotiztions a new agrecinent was
reached to establish a joint Company ovned refinery in New
Zealand, with approximately 302 cquity prrticipation to be
held by the New Zcaland public,

To satlisfy Mew Zealand's very larvge proporticn of
motor gasoline rcquirement the basic desipgn of Lhis projoct

hingod on a napihha volfower nnj g,
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Refining a harrel of crude oil into market products
frequently referrad Lo as a “composite barrel of products" =
yields a "gross rofiner's margin® which is best illustrated by
the tables published by Frankelflewton (later economic

consultants to the New Zealond Government) shown in evidence

at po4l.13|

The "gross refiner's margin® East of Suez 1is shovn
in Table 5 and is a function of the cost of crude of a
specificd quality, the yield of a "composite barrel" of
products therefrom and the market value of those products,

The authors used at that time posted prices which were then
commercially applicable prices;

A distincltion needs to be made between the refined
cost of products and the profitability arising from the
dlsposal by a refinery of those products at market valuese.

then a refinery owner runs his ovn crude oil through
the Refinery and uplifts the whole yield of products he has
a relatively simple accounting problem in respect of both refined
cost and profitability, By deducting from the sales
realisation value of tha "composite barrel" of products the
cost of crude o0il and the cost of refining applied to each
barrel of crude input, he is left vith profitability which
is termed the “nett rcfiner's margin,

O the question of cosl as distinqguished fxom
profitability any altempt to calculate the cost of each
petroleun product volumetECally in simple ratio to the Lotal
cost results in all products having the same cost and this 1is
obviously non~commercial,  Where the need cccurs to attribute
the refined costs to each of the range of refined products it is
convenient to atlribute such costs in accovdance with the

relativity of market valuo of cach such'product.
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In the case where a refinery user procaesses his crude
in a refinexy not owned by him on a fee basis and vhere he
accepts responsibility of uplifiing the total yield of
products less fusl and loss the problem of attributing costs
to products is much the same as that of a refinery owner
processing his own crude,

Becausg of ‘the "continuous stream principle” of a
refining operation and as probably such a user's crude is boing
co~mingled and run' in conjunction with the xrelinexy owner's
crude, an agreement is reached on a "deemed yield" of products,
after deduction of fuel and loss, and from time to fimn that
user will uplift from the comaon pool of finished products
his related apportionmont of the deemed yield,  Payment of
the agreed processing (&9 at por barvel of crude "charged" to
the refinery and uplifiing of the “deemed yield" satisfies the
raequirements of both pactles,

But this situatlion becomes much more difficult when
we move fram the previous relatively simple cases to any one
of a range of other refining cases with which the refining
irdustry is concerned. I propose now to refer to the probloem
vwhich has confronted the Participants in tﬂo New Zealand
Rofining Company Limitead in setiing up the agreoment, which
relataed to processing each of the exudes and feedstocks of
theif own cholce to produce the yields of producis requived
by each Particinant,

I produce as EXITBIT £  the Participants!
Agrecment dated 5 Warch 1962,  This agreemont gave offech in
principle to the wderstanding reached in 1958 between the
Government and thg 0il Companies,

Active negotiation oatwoen rarticipating 01l
Companies commenced in London in August 1050 ond 1t raruired

[

a further 25 vears of dlfficult negobiations bebweon the
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parties before the Participants Jgreement was advanced to a
sufficient degree of compromise between the parties and

the Participants fgrecment signeds  The compromise beliween
the parties was reached in the {irst quarter of 1962 and Lhe
Participants Agrecment was signed on 5 March 1962,

Ten and one half years after conclusion of the
Participants Agreement and eight years since the Refinery
came on stream problems relating to use of the refincry yet
remain unsolved between the parties, I mention this Lo
illustrate the difficulties surrounding a joint refining
operation.

Ly wad been originally accepted by the Government
that a refining fee would be charged to the 011 Companics
represent ing broadly the differences between the value of
feedstocks and the value of the products themselves being
related to world postod prices for crude oil and finished
products, together with appropriate freight and insurance.
This was later changed by Governmenl directive and I produce
as CEXHIBIT T the iinister's letter to NoZRWCo dated
4 September 1969 wheraby a fee of 44 cents per barrel of
feedstock input was imposed,

The practically inscluble problem was how to
cpportion hetween the uscrs of the refinery an apprepriate
share of this margin ox feees  Each user could tender
different feedstock at different values, 2ach could uplift
different ratios of finished producls with differing ralios of
values, cach impaged differing clains on the use of the
capacity of different units of the refinery (aach unit having
gquite different costs of operation) according to his type of
focdstock and his types off ratios of {inished praduects ind
each by so deing would impese the peoblem of b bo

cenbribute falrly his appropriate chave of the qross wefiney's
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margin or later the 44 cents fece. Any user by making shifts
in types or ratios of feedstock and required products yields
from time to time would fusrther complicate the issues,
one example being that any such shift would change the overall
gross refiner's margin and impose the effect on other users,

As the Refining Company was a public company with
outside shareholders, each user's conlribution was not only
to costs but also to profits and on vhat basis could the
profitability contribution of each user to the overall
profitability be sct since each user would be of ftaking
products at different values, Furthermore, each user had the
right to use spare capacity in any part of the refinery not
required by any other user and a shift in use of capacily
meant a shift in all the elements I have already refexred to,

As an illustration of the great complexities in
solving the indivadual interests of users in the joint use of
the Refinery, I produce a file relating to the apportionment of
profitability, which is only one of these difficult elcments
as EXHIBIT G, Other major problems yet re¢maining unsolved
relate, for example, to right of use and how to determine
actual usage of refining capacity and allocation of chaxrqes
obther than the profit clement,

In the oil industry all joint refinlng arvangements
are accepted as presenting almost insoluble accountancy
problems if the parties louk for a complete definiltion of one

another's interestss Compromise is the only solution,

I refor now to the "sale processina and buy back"
contract between Boral fwstralia and Caltex and I produce the
Bituren Cil Refinerices Limited (Boral) Frospactus which rofers

"C) . .
on page 6 ot the Agreement between the parties as FAIUIT He

1 also produce as EXYHIRTT T Doral inaiad Ropox Lo

dated 16 September 1947 and 15 November 1243 vhich cenfinm
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I produce as EXHIBIT J a copy of a revised Agreement entered
into in 1957 by 3oral covering the provisions of the buy back
by Caltex from PRoral of metor gasoline, diesel fuels and fuel
oils all at posted prices,

Boral, during the period it was engaged in pelroleun
refining, was a very profitable company. Its profits were
derived to a very large extent from the buy back provisions in
its contract with Caltex.

Mm example near to Mew Zealand is the processing
agrecment between H,C. Sleigh and Co, Limited, a large and well
established marketer of petroleunm products, predominantly
motox gasoline and /fustralian 0il Refining Fty, Limited, a vholly
owned subsidiary of Caltex Australia for processing Sleigh's
requirtencnts at A.0.R.'s Refinerys I refer to the Amual
Report of H.C. Sleigh for the year 1968 at 4129 which
states

", .. petroleum fuels are produced for the Company

by hustralian Oil Refining Pty, Ltd. Kurnell

MNeSWe (A:0.RW) uncder processing agreement,"

I refer again to the provision in the Caltex/Ioral
1957 Agreement fox delivery of finished products from Lhe
Boral Reflinery to Hl.C. Sleigh which is indicative of tho
floxible nature of ¢il industry operations where exchonges
are made between companies,

The Gulf/Pan Eastorn contract dated 10 Ravch 17,
which is Exhibit 19, p,3134, provides for tho purchase of crude
0il foxr refining by contract and the buy back of the resultant
products and thereby permits Gulf, at its election, to engage
in exchange transactions with others and supply Europa
Refining's roquiremonts through Gulfex in tewvms of that
supply contract.,  This buy back provision was also to the
advantage of Europa Refining undev possible conditions of

Limited force majeura, I have already qgivon ovidlenco of o
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similar provision on page 20,  The Gulf/Pan Eastern
contract was for the purchose of such quantity of crude oil
as would be requircd for crude o0il as such and for the
production, when refined by contract, of LCuropa Refining Co,
Limited's New Zealand reoquirements of naphtha and middle
distillate, The ushole of the fuel oil and the surplus gas oil
produced from the refining operation would be for disposal hy
Gulf in its sales system and for which there was, and has
continued to he, an active buyer's demand,

The apportionment of the net yefining margin at the
Kuwait Refinery (that is the gross refiner's margin less the
processing fee) was resolved by negotiation in the following
manner s

Gulf would uplifl for its owm disposal all the fuel
0il and a large proportion of the middle distillate and Europa
Refining would {through Gulfex) uplift all the naphtha and a
smaller proportion of the middle distillate procuced,
The sale prices by Pan Eastern of the naphtha and poxtion
of middle distillate destined for New Zealand were aarecd ta
be the result of negotiations from time to time, The (uel oil
and remaining middle distillabe uplifted by Gulf would be
purchased at such prices as to yield to Paon Eastern a roturn
which would equate with Pan Eastern's return on the production
uplifted for New Zealand destination,

When the Gulf/Pan Eastern agreement was reached in
1962 1 had already represented Europa as ciie of tho five
participant compaonies in a 2% year negotiation for pacticipation
in the MNew Zealand Refinery and with the intimate knowledge of
that conflict of five companies! interests I felt thal
my Gulf negotiation produced a most calisfactory solniien

to a problem vhich bristled with difffcully,
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I now refer back briefly to the 1956 Gulf/Pan
Kastern Processing Coniract for tihe purpose of showuing the
diffaerence between that contract and the 1964 Trocessing
Contract.

As nmy evidence shows, there is a great problan in
apportioning refining profitability in the chae of joint use
of a vefinexy. The agrcement provided for a formula which
took into account market changes in gasoline prices in
relation to market changes in crude oil prices.

It is perhaps sufficient to say that through
unforegeenble and quite unprecedented market changes the
formula become unrealistic, as while the total refining
profitability from a barral of crude remained fairly constont,
the formula returned grooatly reduced earnings to Fan Enstern,
A revision was finally apgreed to by Culf after 20 monthat
negotiation, Gulf wog under no contractual obligation to do
go but ag the file shows they wore co-operative and libepal
in this revision.

Thoge negotiations are set out in the letter
variationyg file. Bxhibit B14 in the previous ense).

1% will be seon that during these neoprotintions T
proposed cortain changes which in offect would give T
Bagtern a retuam related to chenges in the cosl of cmmde nand
in the valuo of the overall yield of o composibt: Laveel of
product. e compositfharcel of product means the
resiittant>quantities of products derived from refining ono

barrel of any particular type of crude oil, My proposeonl
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would have meant Pan Bastern profits would reflect any change
in the refining profit on the whole range of products and
as will be seen Gulf agreed to this., Having agreed, Gulf
later proposed for simplicity that the contract be lefd
without change, that the formula be retained with a guarantee
to assurc Pan Bastern a minimum refining profit of 52.5 U.S.
cents per barrel of crude processed, which was consistent then
with reality. This meant the processing contract still
operated on the formula but if the formula failed to return the
minimum profit then by meang of crude oil discount to Fan
Bastern the profit weuld be realistically made up to the
minimum of 52.5 U.S. cents per barrel. It also meant that if
the formula returncd to Pan Eastern as it did in the early stages
a profit in excess of 52.%5 U.S. cents per barrel then Pan Bastern
would retain the formula profit. It wag Culf's offer and it
appeared generous and I had no good reasons for nob ceonsenting to
Pan Easterm's acceptance,
The 1962 Contract between Pan Fastern and Gulf and
the later 1964 Contrzct contains nn formula and no minimum
guarantec of refining profits.
I now produce as FXHIBIT K a table showing PYan
Eastern refining profits year hy year under the 1964
Contract at per barrel of crude procassed. Thig table
illustrates that the ecarmings of Fun Bastern have been affocted
year by ycar by changes in market values of crude and products,
Pursuant to the agreement finally reached belucen
the New Zealand Government and Shell, TMobil, BP, Caltex and
Buropa to set up a consorvtium refinery in Mew Zealond (the
equity capital to include a subscription from membere of the
New Zealand public) a meeting vas held of the progpective

participants in October/Movembor 1959 in Lendon,
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Mr Carmichael, Europa's Goneral Manager and I attonded that
meeting and heforchand we had discussions with Gulf regarding
their possible interest in contracting with us fox the supply

of feudstocks, The 1959 meeting in London was moxae or less
abortive, as prior to its being held tho Kapuni oll and gas
discovery had bean made in New Zealand in August 1959 and whon
the participants met they f{elt that it would be promature to
reach any conclusions until the size of tha Kapuni discovery

of oil was morxe accurately determineds A further weeling

of tho participants was hold in April/May 1960 in New Yoxk,

by which time it had been delermined that prospaective producktien
of oil (condensato) from Kapuni would not materially affect thn
interest of all participants in supplying from thelr own

sources feedstocks fox the MNow Zealand Refinery.  Belween the
period of the 1959 London aboxtive meeting and the conmencement
of tha 1960 MNew Yoxk monting, I was concorned to learn [xom tho
other participants that Gulf had spread the word thal Enyopa was
not free to purchase its reilinery fecdsltocks from any company
other than Gulf and that Gulf had a pre~emptive right of
supplying.

Upon arrival in New York, when upon moeting the othox
participanits it was cleax {o e that Gulf had spread thls
axound pretiy offectively, I protestod to Gulf that they had so
stated the position to othex prospective suppliecrs and as a
rasult Paxianan Clancy, by then world wide Crude Co-Ovdinabox
of Gulf, accompaniod by the Gulf lawyer Herbori Manning, camo
from Pittsburgh to sem me in Mew York,  They had dinner with
me at thae St. Regis iiotel at which Mamming stated that the 1996
Agreement gava to Gulf this pro-ciplive right. I was
surprised, because I had no recolleclion that at any Lime in
the negotiatlons covering the 1996 Contract had this qoondinn

arisen and I found 1t difsdicult to accept the correclun ot
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Manning's statements I had no copy of the 1956 Contract wilh
me and could not refute this point. ir Manning stated the
provision was in the contract and that they would f{iymly
insist upon their rights, This gave me great concexrn, as
unless Europa was able to freely negotiale with all polential
suppliers it would be in a most difficult position. In the
01l Industxy such a freedom 1s fundanental and this of course
would be frustratod by knoﬁlodgo by othexrs of a Gulf
pre-emption righte I imnediately pointed out that if such
a pro=emption he described existad, Gulf had forfelted any
moral right by their action in disclosing this to other
companies and thereby defeated our oppoxtunity to procure olhor
of fars. Mxr Cammichael did not attend the dinner meoling and
the following morning I xelated to him what had been sadd mnd
we arranged to visit the office of Walton, Bannlstexr & Stitk,
Attorneys ot Law, Now York, who were entrusted with the saia
kaeplng of the original of the 1956 Contract., We examined this
contzract in the offices of this legal firm which confixmed
Manning's statemoent, Articlo 11.02 of the 1956 Potrolaum
Products Sales Contract statas =
"During the puriod hercof, Gulfiron shall have the
option of suzplying Curopa's pelroleun requiranents
in Mew Zealond of lubricating oils, cxude oil and
other products, provided that Gulfiran mants and
accepls th2 best offor, either for an f.o,b, ov
C.iafs sale, available to Europa',

My concern was grealtly increased and it becane a
mattexr of seeing how I could establish our freedom to
negotiate.

I was subsequently enlightened an whal Gulf vis
thinking at that time when I hoard for the first time during
the previous caso in February 1949 the evidonca produced fy

the Crown by discovery from Guli coxtaln Gulf internal
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internal corrcepondcrice covering the period August 1959

to August 19€0 (pages 5313 to 5342). This internal Gulf
correspondence is illuminating and discloses in rctrospect and
in considerable detail the velationg between Culf{ and myself
over that period both on the queation of pre-emptien rights and
other important matters,

The New York meetling of New Zealand Reflfinery
Participants of April/May 1960 was adjourncd and resuned in
London June/September 1960 and during thisg mocting T could see
the opportunity for obtaining frecdom from the aforcsnid
pre-emptive provisions in favour of (Culf.

Altogoether, commencing during the New York/London
meeting of Participants April, May, Junc, July, Auvgust,
September 1960, nina draflts, including three Drafts A, W, C
of Draft T of the Participmants Agreement were prepored and at
a mid-stare in the London meeting a definition of Affiliaton
was prepared. The principles relating te the affiliates by
definition of Caltex, Shell and Stanvac had been under
discussion gince some time in July and T nominated two
companies, nanely, Todd Tarticipants and Todd Investiments, to
be defined as affiliates of Buropa 0il, Todd Tavlicipmbs vag
incorporated in MNew Zealand on 20 July j960, and acqnived the
registored owmership of 20,000 shares in Buropa 0Ol1 (11.%.)
Limited nolding thwse gharves in trugt for Todd Tuvosntaenhs
Limited. (These shares werce transferred backed to 'I'ndd
Investnents Ltd by shove transfer doted 18th Februsvy 1964.)

I felt it was desirable at the tinme that Todd Particlponbg
Limited, as an arfiliate by definition, should, like tho

other designeted affiliantes, have dircctly or indircelly a
gharcholding in the marketing company.  The definitions of
Taffiliate" in the Agrcement arc incorporated in Lhe 1inth
Draft on pages 48/9. In the case of four of the wsipo borieq,
this nominates two campanics being entiyely sopvnle 1ol
entities, che as Lo the other, as affilinke hy dotinilion

theve by comtevs on Ssauch
of the pavticlovant ana 4h-.o ‘
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companies and their subsidiaries the right to use of Refining
Capacity in New Zealand Refinery. I produce the Ninth Draft as
EXHIBIT L.

During the period between May 1960 until some time
in 1962, I had very little discussion with Gulf on the question
of Feedstock Supply., The prolonged difficulties in reaching

settlement of the Participants Agreement which was not concluded

until March 1962 imposed no great urgency upon conclusion of

any Feedstock Supply arrangements from any source particularly
as the New Zealand Refinery was not expected to be ready until
late 1963 or early 1964.

I visited Japan in December 1960, I was introduced by
Mc Herbert Goodman, the Gulf Oil Corporation's senior
representative in Japan, to the Chairman of Directors of
Idemitsu Kosan.

On 21 December 1960 (after the public announcement of
the proposal to set up a Refinery in New Zealand) I had a
discussion in Tokyo with Mr S, Idemitsu, Chaimman of Dircctors
and Colonel Teshima, Senior Exccutive Director of Idemitsu
Kosan, who acted as interpreters ldemitsu Kosan then operated
three of the large oil refineries in Japan - Idemitsu's own
current cepacity being about 7 times the size of the thon
proposed New Zealand Refinexy, 4t that time Japan had a large
and growing demand for fuel oil produced in Japanese refinerxies
but also partly satlsfied by fuel oil imports, nnq a surplus of
naphtha from domestic refining of crude. Mr ITdemitsu suaqgested
an arrangement whercby Europa would ship to Japan its surplus
fuel oil to be produced from whole crude in the proposed How
Zealand Refinery which Idemitsu would exchange for their surplus
naphtha, running a shuttlz tanker service between Japan -nd
New Zealand,

I sungested that it would be logical and more ~conemical

that we purchase crude and carry out this refining operabtion in
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the Persian Gulf,‘thereby shipping the fucl oil direct from
Persian Gulf to Japan and the naphtha direct to New Zealand,
thus saving transportation costs, Mr Idemitsu, who previously
had spoken through his interpreter, sald in English "Mr Todd,
in my view such an idea comes straight from Heaven',

The possibilities of this Idemitsu joint project were
distinctly interesting, This project for the purchase of crude
0il and for processing it by contract in the Persion Gulf (the
world's cheapest source) for movement of fuel oil and a proportion
of middle distillate to Japan and Naphtha and a proﬁortion of
middle distillate plus some crude oil to New Zealand appeared then
to have practical and long=term attractions fox both of us, |

Consequent upon my initial talk with Mr S, Idemitsu,
Chairman of the Foard, at Tokyo in December 1960, I had visits
in 1961 Lo Mew Zealand for further discusslon from ifr CGene
Idemitsu, his nephew - an executive officer of the company -
accompanicd by Mr Opishi (Idemitsu Sales Manager) and alsa
later that year from Mr K. Idemitsu, President of Idemitsu
Kosan and Colonecl Teshimay Senior Executive Director,

Idemitsu Kosan was and 1s a very large and successful
petroleum refiner and marketer in Japan; b that time 1t was
rapidly expanding its position in the Jopanese market to 430,000
barrels per day., Idemitsu 1s the largest of the wholly ouned
Japanese 0il Companies and was buying its crude oil from several
sources in the Persian Gulf and also had crude oil contracls with
Russia, It was therefore in a very strong bargaining position
to make a satisfactory crude purchase and processing centract with
a suitable refiner in association with ourseives in the Persian
Gulf,

When I re-opened discussions with Gulf in the latter
part of 1961 on feedstock supplies, tliey had had time to
censider the Idemitsu/Europa proposals and Lhe Gulf/Fucopq

dlscussions were re-opened on tho basis that cyvude wonld ho
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purchased from Gulf and processed according to our respective

requirements and that a company new to Gulf, Europa Refining

Company Limited, would pucchase feedstocks according to New

Zealand requirements and tender these feedstocks to the New

Zealand Refinery for manufacture into Hew Zealand market products,

The creatlon of the new company Europa Refining Company

Limited being a scparate legnl entity and not a subsidiary of

Europa 0il (N.Z.) Limited enabled achievement of the following

colloctive objoctives =

le

2,

3e

4,

Means to negotiate for supply of feedstocks without
any prior pre-~emplion commitment to Gulfy i.e. release
from the Clause in the 1956 Contract,

Means to obtain flexihility in financing participation
in the Now Zoaland Refincry,  Because this Rofinery was
then estimated to cost up to Stqg.22 million 1t was
desirable to be able to finance outside Europa 0il
(N.Z,) Limited and a separate company offered greater
flexibility in this regaxd,

Means to achieve exemption from liabllity for excoss
retention tax as 1s explained in the circulars to
shareholdors dated 20 July 1962 and 26 February 1963
which I produce as EXHIBIT M,

(Europa Oil (11.Z.) Limited, unlike the overscas
participalting companiecs was subject to MHew Zealand
retention tax and to the extent thal Europa 0il (11.Z.)
Limited retained earnings for the purpose of financing
an interest in New Zealand Refining Compony Limited

it would be subject to licw Zealand retention tax of
35% on its earningss The Act contained no provision
for the Camnissioner’s discretion to grant retief from
retention tax on retained earnings, Retention Tay was
not repealed until 1063,)

Means to keep refining profits distinct from marieting
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profits in New Zealand and which appeared desirable becausa
of New Zgaland Government pricing policicse This was
in line with world practice,

t'ith the proposcd introduction of Europa Refining
Company Limited as a negotiating party Gulf became co~-operative
and negotiations were conducted by me in a somewhat leisurely
way with various Gulf Exccutives during the latter part of 1961
in Singapore and in London, New York and Pittsburgh on the
general lines of the Idemitsu discussions for an agrecmunt
between Pan Lastern and Gulf for the purchase and processing
of Kuwait crude at the Gulf 50% ovmed Refinery in Kuwanit such
cuantity of crude oil as would generate the whole of Europn‘s
naphtha requirements from time to time and such raw gas oil
as may be required as well as some crude oil., T could then
foresce that the quantity of crude oil to be imported divect to
New Zealand would be relatively small and such feedstocks when
processed in the New Zenland Refinery into finished products
would yicld the required New Zealand product pattern without
any surplus of heavy fucl oil,

Because we were not eongaged in heavy fuel oil distribution
in New Zealand and because, in any case, no crude would glve a
balanced yield of products to suit our product pattern, it was
necessary to procurce as feedstock for the Refinery middle
distillate (or raw gas oil) in addition to naphtha, in such
quantity as would produce our requircments of finished diescl
0il and light [fucl o0il for the Mow Zealand markel.

In our feedstock supnly negotiations in 1962 Gulf
wished to supply only naphtha and crude oil and to retain the
total availabllity of middle distillate and fuel oll for
disposal in Gulf's own sales systems I necded middle distillate
to give a balanced feedstock for the New Zealand Refinery with
no unsaleable surplus of heavy fuel oil and I pressed
successfully that Gulf would have to give way and make middle
distillate available, as otherwise in its absence of
avallablility, the fecdstock would not satisfy our requircments,

The resullt of my negotiations in 1901 and 1962 with
Gulf culminated in the centracts as described in the Cose Stated
which were exccuted on 27 December 1962.

These contracts vhich never became operative wore
concelled in Pittsburgh on © Mareh 1964 and reploced by Lhe
1964 contracts dated 10 March 1964, Gulf's wish in 1062 was

that the freight cornings under the alternate rato which
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had been under negotiation and agreed to in principle should
be kept in Pan Eastoxite ‘1 preferred to adhere to the 1956
Affreightment Contract procedure in this regard, but Gulf had a
strong preference for the fowm finally agreed in the 1962
Contract which I finally accoptod; Propet was by then a large
shipping company and Gulf's wish was to preserve the AFRA
concept in international marine transportation,  When by the
Commissioner's letter of 27 June 1963 (Page 2291) ouxr 1956
Contracts were cleared by him, I went back to Piltshurgh and
persuaded Gulf to adopt the form of the freight provision of an
alternate freight rate on the same basis as the provision in the
1656 Contract, I gave evidence on this on page 138 of Volume 1,

The Feodstock Supply Contract between Gulfex and Europa
Refining contalned sevacal important provisions

In the first place it was a long term contract for almost
ten years f;om the start up of the New Zoaland Refinexye. The
perlod and sccurily of this Contract was of great significance to
Europa, The design of the Mew Zealand Refinevy was basically a
naphtha reforming refinery for Hew Zealand motor gasoline
manufacture, with provision for hydro-desulphurising gas oll to
Mow Zealand standards and production of a reiativoly small
amount of fuel oil and some bitumen,  This required in the
case of all Mew Zealond Refinery users a highly specialised
feadstock if export of surplus fuel oil was to be avoided and
Europa Refining's position was exceptionally vulnerable,
¥ioc simply had to have a highly specialised fecdstnck consistilng
principally of naphtha and unfinished middle distillate {(and
a small quantity of crude). There was limited availability
frem only a few supply sources of this soxt of foedstock East
of Suez and we required to have not only a long term controct
but a gtable contract with a reliable and competont company,
as was Gulfe I produced the Partlcipants fgreoient as

EXHIBIT E and 1 refoxr to /rticle VIIIGlause 8,01 (1) on
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page 12 which sets out the right of each participant to tender
the feedstock of his cholce and obtain the yield according to
his required markel pattern,

"Notwithstanding sny limitations wihich may be implied
in any other Clause of this Agreement, but subject
always to such limitations as are imposed by the
design and capabilitices of the refinery and subject
as hereinafter provided, each participant shall
have the right to the use of the refinexy, up to but
not cyceeding such share of the capacity of the
refinery as is equal to that participant's capacity
entitloment as hereinafter established, to have
processed therein by the refinery company cither
separately oxr in admixture with tho feodstocks of
other participants in accordance with best refinery
practice (50 long as the lattexr involves no
restrictions on the capacity rights of such other
participants) such feedstock as that participant
or its affiliales may elect to furnish, and to
obtain therefrom such yield of products as is
required by that participant or its afflliates.”

I also refer to Article 9,01 (1) which is a long and
complex clause not yct completely resolved dealing with the
obligations of the participants for the payment of £ixed costs.

With this sort of Refinery, unless stabilily of supply
could be assured failure to use our capacity obligation could’
result in a fixed cost contribution in accordance with clause
9,01 (1) of up to $500,000 per annum penalty without any return,
I therefore reganded the provision for a long term contract of
ton years with the sccurity -nd stability of speclialised
feedstocks assured by the reliability of such a company as Gulf
to be the paramount consideration, Failurc of a supply source
would leave a user exposed to great costs gnd xisks,

The second important point in the contract was
agreement on prices. Both Gulf and I hzd some considerable
difficulty in establishing a fixm mutually acceptable basis
of pricing into New Zealand to cover a ten year terms Posted
prices for crude oil were no longexr true market prices nor
had there ever becn posted prices or reported market prices
for naphtha,

T did have some gulde eon naphtha values arising (rom

meatings with the other Participants in London during Lhe latter
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part of 1962, A value of $2.,40 was indicated at those meetings,
Arising from those moetings it was agreed that Shell and BP would
completa their nephtha evaluation studies for Seria Naphtha and
Kuwalt Naphtha respectively and sutmit these studies to Mobil
New York, Shell accordingly wroto to Mobil New Yoxk on 15
February 1963 with copics to other Participants and I produce
copy of Shell's letter with two attachments as EXHIBIT Ne  Tho
attachment covering Kuwait Maphtha shows an evaluation for full
range naphtha to arrive at the gross product worth of Kuwait
Naphtha as a feedstock in the Mew Zealand Refinery. This

evaluation study produced a Kuwait Naphtha value of 5,71 cents

per gallon or $2.39 per barrel. In the case of middle distillate

posted prices were closely representative of market prices.

I wanted a sccure basis for a long term and this was
particularly important from my point of view as a corollary
to our New Zeoaland Refinery commitment,

I have haeard of short term fixed price contracts, bub
such a type of contract would be quite unsuitable for my
requirements, nor would {ixed prices be available for a long
term contract,

Gulf had very firm resecrvations on committing
themselves to supplies into New Zealand for long texm but it
vwas essential for me to oblain a long term commitmont, I was
aware, and had to accepl and respect their problen of
repercussions in thelr internatlonal trade that a ceand f.
commitment, disclosable by open involces to Departments of
Government, in MNow Zgaland and abroad, could have on thelr
changing international trading position from timo to time
within the more than 10 year period of our contract. For my
part, I also had a problem wvhich had no erasy solution and
nelther Gulf nor I could forecast the way supply Ltexms

would go in international trade over a long terxm period and T
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simply had to have a long term non-interruptable ¢, and f,
supply contract for specialised feedstocks to satisy our

New Zealand Refinery requirementsa

The golution reached between Gulf and myself was
to establish a contractual base on the understanding that
Gulf and oursclves would freely negotlate our supply terms
from time to time = this wis the hest possible solution and

that was in fact, in mutual confidence, how we scttled 1t,

Based on our long and favourable experience in
dealing with Gulf, I knew I could rely on thelr good faith,
indeed I had no other chouice, and as it has turned outy I have

no reason for reqret.

Of course in 1962 when I negotiated the original
contracts, which were nover operative, it was envisaged that
the contracts would become operative much later namely when
the New Zealand Refinery come on stream in 1964/65 and

supply terms were obviously a matter {or later determination,

At this {time the New Zealand Refinery had not yet
come on stream ond I was quita propared to defer this matter
until the Gulf/Japanese pricing situation had heen clarified
to which I referred in cross~cxam1nn£ion w VYol, 1 peld7 lines
2=24.  In accordance with our understanding, during my visit to
Pittsburgh in March 1965, we settled current pricing =
rotroactive to the start up of the Rgfinery « on a basis of

16 cents off crude, 29 cents off naphtha and a small adjustient
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in the pricing provision of middle distillates I think that
this was a reasonable settlement under all the circumstances and
this was confirmed in retrospuct by the discounts shown in
Table 3(b) of Mt Newton's evidence on pages 58 and 59,

Volume 2,

I should like to emphasisa that when I settled this
first round of price adjustments at tlarch 1965 there was not
any whisper that the Cammissioner would revorse his 1963
clearance of our Gulf/Europa contvactual position,  Aftex
having settled the first round of discounts I returned to
New Zealand on 31 ilarch 1965 to find that on the same day the
Commissioner had issuod his asscessments,

Adjustments for later periods were negotiated from
time to time,

I produce as EXHIBIT O a schedule of the letter
variation agreements covering the series of price changes made
in the Feedstock Supply Contract from inception to 18 April
1972,

The third feature of the Supply Contract is the
provision for Europa Refining's right of exchanges set out in
Clause 9, This is an extremely important provision and
probably took me moxre time to negotiote than any other part
of the Supply. Contract, Gulf was reluctant to grant me
any oxchange rights, I insisted thot we must have themy as I
could foresce that under fulure circumstances such exchange
rights could be of great impoxtance, I succeedoed in
obtaining only partial exchange rights foxr exchanging
fecdstocks obtained under the Supply Contract with others
overscas or what in the Industry 1s termed offshore exchanges,
I did however succeed in obtaining a very considerable
privilege in the right to exchango such feedstocks upon reculpt

in New Zealand, ond as my cvidence wil) show this turned oub to
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be a very valuable part of the contract., I now produce as
EXHIBIT P a table showing the quantities exchanged and an
estimate of the savings when comparced with current product
import costs at posted prices and current open market charter
rates of freight over the period for finished products so
exchanged., This estimated saving in New Zealand of
¥.2.$1,710,026 illustrates the importance of the exchange
provision in the contract, These cxchanges were made mainly
when the New Zecaland Refinevy no longer had capacity to produce
New Zealand's total requircments,  Another importaont and
valuable feature of the Supply Contract was the provision for
120 days' credit; also alternative means of feedstock supply
under conditions of force majeure. The provision for supply of
finished products wrs ineffective because of the imperfections
of the related affreightment provision for finished products,
The Contract of Affreightment with the alternate
freight provisioh in the fncillaxy Agrcement between Europa
Refining and Propet, a shipping subsidiary of Gulf, is also a
contract of very great importance. hiig contract which is
coupled with the Feedstock Supply Contract gave to Buropa
Refining the advantage of access to and use of the Gulf fleet
of tankers for the marine trangsportation of rvefinery
feedstocks which was a great advantage against the risks both
operational and financinl of independent charter, The
Affreightmont Contract also provided for 120 days!' credit.
The provisions of the altornate freignt contract gave Furopa
Refining a very low base rate for marine itransportation in the
voyages from the Kuwait refining port of llena Al Ahmadi to
New Zealand, or under cexrtain pogsibilitics such o deemed
VOyage. This alternate frecight contract has provided Imropa
Refining with a continuing benefit which by 31 March 1971 had
agrregated te W.2, 13,296,772 sross ond net of tox

N.Z. $1,813,235, 'Taken together the Supply and Alfreightment
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Contracts have yielded c. & f. costs to Europa Refining better
than the ¢. & f. rcquirements of the New Zealand Government in
respect of the New Zealand 0il Industry.

As T have said before the aforementioned Supply and
Affreightment Contracts were cntered into by Europa Refining
Company Limited and the Supply Contract was subject to the
provision that Europa Refining would process these feedstocks
in the New Zealend Refincry into finished products for the
New Zealand market. Buropa Refining had the right to sell such
finished products (but not the right to sell feedstocks) to
others, including Buropa 0il (¥.Z.) Limited, and it had
certain rights for exchonging such feedstocks,

No contract of any sort was made between Europa 011
(M.2.) Limited and any Culr company. No obligations or
other commitments were entered into between Buropa 01l
(M.Z.) Limited and any Gulf companies. .

The Re-organisation Asrecment (page 3188) provided
means to incrense the capital of Pan Eastern to & Stg.500,000
thereby reducing Associated Motorists shareholding to 1074 i€
the additional capital was not taken up by Associated Motorists.
It wag in mind to place the status of sharecholding in Fan
Bastern berond deubt in respect of claegsification as a
Proprietary Compeny. A trustee on behalf of the individual
sharcholders, including those sharcholders not members of the
Todd family could subscribe the sharce of additional capital.
It wns also conaidercd the time may come when it wonld
be desirable, for price control reasons, to get Ansocialed
Motorists/Burcpa 0il completely ocut of Pan Eastorn.  Gulf
would Wuy Associated Motorists existing 50,000 sharces and
vould hold 200,000 shares and individucl sharcholders
200,000 shares, Contemporancous provision was Lhovelore nade
to equalige for Yew Zealand sheorcholders to taks up another

100,000 shavcs,
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These provisions of the Re~organisation Agreement have
not been acted upon, I do not think it is necessary for me to
refer in any detail to the other Gulf/Europa Agrecments,

Regarding the Gulf/Pan Eastern Processing Contract
perhaps it is easier to illustrate the Pan Eastern costing
problem by looking at the problem arising from the imposition
by the Mew Zealand Government in the year 1969 on the New
Zealand Refining Company of a fee of 44 cents per barxel of
input,

During the year 1969 the total value of input feedstocks

of N.,ZsR.Ce was 342,907,415 resulting in an average per input

barrel cost of $199 If 44 cents were simply added as a cost of

manufacture to each of the products at the Refinery the
vnrealistic result would be that fuel oil, bitumen, gas oll,
motor spirit would cach have the same cost of manufacture of
$2,43 per barrel plus coastal distribution costs of 26 cents
per barrel - a total of $2.69 per barrels This would he
clearly an absurd and commercially unrcalistic proposition,

Had it not been that the New Zealand Government,
detexmined the method by which the allocation of the total cost
of manufacture and coastal distribution would be applied to
each of the Mew Zealond Refinexy products the special
interests of each of the users, being so widely dlivergent, would
have created a formibable problem for resolution, In point
of fact the New Zpaland Government declded that the
manufactured cost of refinod products, delivered at Hew
Zealand main ports from the Mew Zealand Refinery, would be
apportioned on Middlae East posted prices, therehy resulting
in costs ranging from heavy fuel oil at $1.,91476 per bhorrel,
gas oil at $2,83493 per barrel to premium motoxr spirit at
$3,846230 per barrel, This arbitrary range of costs then
hocama the hase for solting conscqguenlial Hew Zealond colistmer

pricasa These individual costs per barrel of each vroduet
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multiplied by the quantity of that product consequently equated
with the average cost of 32,69 per barrels

Pan Eastern was faced with a similar problem, A fee
of 20 cents per barrel for processing Kuwait crude had been
settlod at an carly stage of ncgotiations, It was agread that
thetprice of Kuwait crude to be purchased by Pan Eastern from
Gulf would be posted price less 15%, namely, U.Se $1.3515
To apply a straight 20 cents per baxrel processing fee to the
crude cost would give a straight fiavre per barrel of each of
the products -~ Naphtha, Gas 0il “uel 011 =~ of UdS45145515
per barrel, This would have baen quite uncommercials

M the agreed vields of 16% naphtha, 27% gas.oil and
56% fuél oil the above total cost of UeS+3145515 was apportioned
to their then assessed market values, The rosult yielded a
manufactured cost of naphtha of U.S.$1.46 per barrel and gas
0il of U.5.32.00 per barrel as shown in the Contract at Clauses
4,02(a) and 4,02(b)e There would he price variables in the
raﬁge of fuel oils produced by Pan Ejstern and it was agreed that
the third side of the txiangle resolved itself and the resultant
apportionmoﬁt of cost, whilst Kuwailt crude prices remained
stable, was naphtha U.S.$1446, gos 01l U.S.3$2,00 and fuel
oll (total range) U.S.51.389,

This cgreement was o practical solution to a
potentially difficult problem and has ylelded realistic
commercial resultse

Pan Eastern purchased from Gulf betveen 1964 and 31
March 1971 96,833,748 barrels of Kuwait crude oil, a large
quantity by any normal contractual standards, and re-sold
cruda as such in the quantity of 2,581,218 barrels on which it
made a relatively small re=sale profit of U.S.$149,226,

The price at which Pan Eastern was able to purchase Kuwait
crude was not available to Europa Refining at the time the

contract was made ond T can see no commorcial reason why D
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Eastern should not have been prepared to make available crude
0il for onward salc to New Zealand and make some, even
though a relatively small, profit by so doinge The quantity
processed during this period was 94,272,530 barrels which on an
annual basis was the equivalent of more than 60% of the annual
capacity of the New Zealand Refinory and the profit made on
sale of these processed products was U,S5.4521,264,774,

Cn 30 September 1964 a Formal Deed, Fetroleum Products
Supply Contract, was entercd into between Europa 0il (N.Z)
Limited and Furopa Refining Company Limited providing
non-exclusive sale by Europa Refining to Eurcpa Oil of all
of Europa 0il's requirements of petroleum products at the
going posted prices and /FRA freights.

It was realised that if Buropa Refining was to sell
motor spirits to Europa 01l on that basis it would be
necessary for Europa Refining to obtain a wholesale licence
under the Motor Spirits Distributlon fct 1953,  Accordingly,
on 3 May 1964 Europa Refining made application to the Motor
Spirits Licensing Authoritye. The application was heard on
5 October 1964 and although I thouyht other companies would
not oppose the application, thexrc was in fact opposition and
the procendings went badly and finclly the spplication was
withdrawn,

The Formal Deed of 30 Seplember 1964 and Deed of
Cancellation dated 20 Movember 1664 are Exhibits C.S. 13 and
C.Se 14,

Following cancellation of the Decd of 30 September
1964 I understand the Company's Trecasurery Mr N, Smith,
bacame concerned, because of the scparate legal identity of
Europa Oil and [Curopa Refining cach with different
sharcholders, that there was no clear understanding of the
rights and responsibilitics of cach Company, ke Smith was

also concerned regarding proper insurance cover to identlfy
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any insurable intercst in petroleum, whilst in the custody of
the New Zwaland Refinery, because without formal arrangements
between these two Companies a claim might be rejected by the
Insurer on the grounds of no insurable intercst.

As a result of discussicn of these problems an
attempt was made to rosolve them in a memorandum of
arrangements effective as from 1 April 1965, signed by
Dr. G.Ae Lou as a Director on behalf of Europa Refining and
Mr R.He Carmichael a Director of Curopa Oil, I did not have
knowledge of this document which I believe was signed when I
was overseans, The dMemorandum of Arrangements effective
1 April 1965 is the first document in Exhibit C.S,15, This
memorandum was clearly In breach of the foedstock supply
contract and it was nocessary that I should promptly revoke
this and preserve Europa Refining Company Limited's
contractual rights,

I did so by recording a note of the correct
vnderstanding between the companices which is the fourth
document in Exhibit C.S,15, This note was vital for the
restoration of the contractual supply rights of Europa
Refining Company Limited (with its related benefits such
as oxchange rights) which vould have been lost if the
memorandum had been given cffect to, In this note I
took care to re-establish the provision of the Gulfex/Europa
Refining supply contract that Europa Refining would use its
refining capacity for processing fo.dstocks procured undex
the supply contract and for manufacturing petroleum products
therefroms In terms of the provisions of the Gulf/Europn
Refining Supply Contract only Europa Refining had the right to
purchase from Gulf feedstocks for refining in ilew Zenland,
Europa 0il had no such contractual rights and only Luropa
Refining in torms of that Contract had the right to "charga"
feecdstock to the Now Zealand Refinery and to mako feodstock
Vf{&f’&o

nvehanana. T +hin ranaawhan T
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The Preamble to the contract (page 3112),

The definition of "Hew Zealand feedstock requirements"
(page 3113),

Clause 3,01 "Quantities and Qualities of Feedstocks™®
(page 3114),

and the exchange pxovisions set out in Clause 9,01
(page 3121).

It will be seen that Gulfex's obligation was to
supply Europa Refining Company Limited no more than the
quantities of feedstock ascertainable by the provisions of
the clauses I have referred to,

MW noty also restored the intention of Europa
Refining to manufacture and sell refined products to Europa
0il and of Europa 0il to purchasc such refined products as 1is
evidenced by the formal Deed of Agrecment of 30 September 1964
vhich I have referred to ecarlier on page 46 and this 1ntention
wns also clearly set out in my circular to sharcholders dated
20 July 1962 -~ EXHIBIT M at page 2 as follows 3

"Jt is also intended that the Company will supply

refinery feedstock, arrvange the processing of the

same and deliver the refined products to Europa

011 (MeZe) Ltd, ex the Refinexy,"

The main difference from that deed was that instead
of selling to Europa 0il (N.Z.) Limited at going import
parity values for delivery of finished products at New Zealand
coastal ports and retaining the processing profit (after
payment of processing costs including New Zealand coastal
freight), Europa Refining would deliver at ils current cost,

The payment provisions hy way of advances to Europa
Refining for this service resulted in Europa 0il receiving
deliveries into its sltorage tanks at New Zealand coastal
terminals of finished petroleum preducts, namely, motor
gasolines, gns oils and light and heavy fuel clls,  fdvancoe
payment for these products vere teo lv zecencliled at lhe

completion of cach manufacturing quarter and any balances due
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would be settled from time to timo as may = : mutually agreeds
I also rescinded the provision for 120 days! credit as I felt
that under the provision for advancas there should be
flexibility between the partiecs.

What Europa Oil received and vhat it paid for wero
finished New Zealand market products delivered into its New
Zealand coastal terminals,  Europa Refining retained its use
of the New Zealand Refining Compaony refining capacliy in
fulfilment of the terhs and provisions of its Gulfex supply
contract,

Ailthough Europa Oil (N.Z.) Limited had no major supply
of its own feedstocks for processing in New Zealand it did
not vholly relinquish its right of use of available refining
capacity in the New Zealand Rafincry at Marsden Point, It
had, of course, a fundamental xight of access to tho New
Zealand Refinery and there was one situation particularly to
ba respected when Kapunl condensate, discovered in 1959,
became available for refining in New Zealand, The Government
requested oll New Zealand marketing companies, including
Europa 0il (N.Z.) Limited, to accept as their share quantities
of Kapuni condensate in proportion to cach company's market
percentage, Had ench company agreed, this would have greatly

simplified the payment of the bounty which the Government

agreed should be paid to the successful discoverers of this oill,

namely, Shell, BP and Todds  Kapuni condensate yields a high
proportion of motor gasoline ~nd gas o0il highly suilable to
Europa Oil's marketlng requircments, When Mobil and Caltex
declined to toke a share for refining and sale in Naw Zealand,
it became necaessary for the New Zealand Government to pass the
Act known as the Kapuni Petroleum iict 1970, as the machinery
for the bounty distribution, Europa 0il (N.Z,) Limited, as

a New Zgaland marketing company, agreed with Government to

uplift for rofining and marketing the quantity of Kapuni
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condensate produced by the Todd Petroleum Mining Company
Limited for delivery at the Marsden Point Refinery as
"charge stock" for processing therein, and has sold the
resultant finished products through its marketing facilities.
During the whole period of the Europa Refining/Gulf
contracts Europa Oil (N.Z.) Limited was entirely free to purchase
refinery feedstocks and finished products from any source of its
cholce, Even vhen it entered into the contract with Europa
Refining « tha Deed dated 30 September 1964 viich was
cancelled on 20 November 1964 and was never operated = it was not
bound beyond 3 months® notices It had no obligation to Gulf
or to Europa Refining and could have freely choseh any other
gource, Obviously as a matter of sensihle business conduct
it exercised its options as it thought best,  Europa 0il
(NeZs) Limited had an independence of cholce of sourcing
its supplies throughout the whole perled of the Gulf/Europa
Refining Contracts,
Naphtha and middle distillate were the key feedstocks
required by Europa Refining, Middle distillate was always
in shoxt supply ond the oil industry sources of naphtha
production werc very limited East of Sueze  Early in the
course of the feedstocks Supply Contract the Japanese petro-
chemical industyiy grew at an unpreccdented rate which was c¢uite
unpredicted when I was dealing with Idemitsu in 1660 and 1961,
Economic predictions in the oil industry are quite frequently
wIong. Light naphtha is an essential petro-chemical feedstock
and the heavy fractions of a full range nephtha can be moved
into the kerosene and gas oil cuts fidm which there has always
heen a consistently stronyg market demand and the various
grades of fuel oil are the result of blending distillates
with residium, I was bhecoming aware that times were
changings  Gulf had undfortaken to supply for Furopa Refinina

Conjpany Limited 's requitements a grade of naphtha wvihich v
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not thelr standard production and this involved them in
blending in a kerosenc cut at additional expense as the value of
keroscne was UeSe$1.76 per barrel higher than naphtha plus the
cost of blendlings  filso Propat was supplying freight,
predominantly for the transportation of naphtha, at a very
subst.antial concession,  Not only was the alternate freight
rate much helow AFRA but as Gulf wexe caught short on their
fleet coverage at a time of a sharp increase in world
consumption and transportation of petroleum they were obliged
to charter for theiv world-wide trade at high rates for a good
part of the Gulf/Europa Refining contractual periods The
rates pald reflect the heavy cost to Gulf in honouring the
Europa Refining Affreightment Contract,

The world consumption of o0il during the past twelve
years is reported to have equalled oil consumption in all the
previous history of the 0il Industry, This explosive
increase in demand greatly depleted existing oil reserves
croating heavy obligaticns for additional capital for the
0il Industry and imposed heavy demands upon the world!s tanker
fleets and Gulf were exceptionally hard hit by its earlier
fallure to cover 1its overall transpoxrt obligatilons in good time.

I could not risk Europa Refining belng found in
breach of its contracts either in respect of its rights and
obligations for feedstock supply, marine transportation or in
other respects and I took care that my nete should
clearly establish wvhal were Europa Refining's obligations undex
those contracts ~nd at the same time preserving Europa
0il (N«Zs) Limited's independence, The importance of my
action will be shown in the following evidence,

/i shortage in the availabilily of a special type
naphtha required for motor gasoline manufacture hegan to bo
felt by the New Zpoaland o0il industxy in the early stages of

oux suoply conbracta Even ouxr compulitors began to enquire
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vhether we could help them in the form of naphtha exchanges
to relieve thelr naophtha shortages.,  Because of the growing
general :hortage of naphtha scine of the other users of the New
Zealand Refinery began to reduce their use of capacity xights
in the Refinery ond EGuropa Refining, under the provisions of the
Participants Agreement, was able to avall itself of more than
its equity capacity, Europa Refining was in this streng
position because of Gulf's firm obligation to deliver under the
texrms of the feedstock Supply and Affreightment Contracts,
Moreover, under the exchange provisions in the Supply Contract,
Europa Relfining was able to supplement unavailable refinery
production by exchonges in naplithae By 19466 no overall spare
capacity was available to produce the full New Zealand market
requlirements of molor gasoline and all companies, other than
Europa, were making direct importations of finished products
to New Zealand.  Mobil was short on naphtha over a period of
several yearss In Mew York and vhilst visting New Zealand,
Mobll executives made saeveral approaches to me to purchase
naphtha but in texms of the Gulf Supply Contracts Europa
Refining could not sell naphtha to Mobil, Caltex initlally had
produced its requirements of Mew Zealand light products by
importing and refining whole cxude in the New Zealand
Reflnery and exporting from Mew Zealand large quantitiles of
excess fuel oil, Caltex experienced difficulties in
procurement of sufficient suitable naphtha and actually
imported some naphtha spasmodically from India but this was a
very light grade, unsuitable for satisfactory use in the Hew
Zealand Reflnery,and this was discontinucd upon protest from
other userss  Shell and BP made exchange agreements for large
quantities Of‘EUIOpa naphtha as set out in the Table vhich
I produce as EXHIBIT P.  As I have mentioncd cariiev, Fast of
Suez the sources of naphtha wexe mainly limited fo the few

refineries in the Perslan Gulf, mainly owned by the intornational
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companies and the supply difficuity of New Zealand could not
bo relieved elsevheres, Japan, which had a naphtha surplus in
1960, rapidly became naphtha deficient in respect of its own
refinery production and made demands upon Pevsian Gulf sources
fox its requirements,

The exchange provision in the Europa Refining contract
therefore proved to be of very considerable values Gulf
began to be concerned with the voluae of Europa Refining
naphtha purchases, Over a considerable period they had
questioned our right to make exchanges and this question was
finally referred to Mr E.Ge Loughney, a Senlor Vice President
of Gulf, who arranged a 4-hour meeting with me at Pittsburgh
on 6 September 1968 which was attended also by Mr Peter
Binstead, a Gulf Vice President and General Manager of Gulf's
worldewide marine transportation, The latter was concerned
that we were employing a large volume of his tanker
transportation at a net rate much below AFRA and at a still
much lower rate again than the cost of chartering in additional
tankers in short supplys  Also in attendance was Mr Rohart
Rees, Senior Legal Officer of Gulf, We had a strenuous
discussion, since Gulf, like others, was not only in shoxt
supply of naphtha but was having a shipping problom,

I virote a memorandum during that meceting of my
interpretation of our exchiange rights, I gave !ir Loughney
the momorandum and al the same time I made a copy which T
retained, I produce as EXHIRIT Q that copy of the
mancrandum on which I made o notes Mo Loughney agreecd to
toke my memorandunm under consideration and as I heard nothing
further from Gulf on the question of our rights of exchange, T
concluded that my Interpretalion of the exchange provisions of
the contract was accepted,

But this preblem with Gulf was not concluded,

Thoy suntiinuel to bo concexned at our Leavy supply demands ond
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they raised the question - was Buropn Refining selling naphtha
to otheors which was precluded under the contract?  In spite of
assurances thoy persisted in raising this issue and during

my visit to Pittsburgh during June 1969, in an endcavour to

get the question laid to rest once and for all, I wrote to

Mr Carmichacl, with a copy to kr J.N. HcGarvey, the thnager

of Gulf's supply scction, inviting Gulf to satisfy themselves
that EBuropa Refining was not selling napihtha, by sending on
officer to New Zgaland to ex~minc “ew Zealand rocords,

I produce as EXdIBIT R my letter oi - June 1969 copics of
vhich were given to Lr McGarvey and lMe Clancy of Gulf, and that
scemod to conclude thal question as they did not send any
reprezentative to Mow Zenland,

I issucd two later amending notes which are the
second and third documents in Exhibit C.S,15. The first was
because of the issue of the Finance Companies Investment
Regulations 1969 by adding the word "payments" after the woxd
“advancoes® in the {irst and third lines of the original
notes The sccond amending note was inmediately
issucd because it was brought to my attention that the word
"nayments" in the third line was in error as throughout the
whole of the period up to date thece had been a continuing
dispute with the Mew Zealand Refining Company and users Were
not making payments to that company but only advancos,

To summrarise and to show in simple form the movement
of petroleum under the contracts and agreements which T have
explained in my céidonce, I produce a chart headed "Chart to
illustrate the flow of Petroleoum under the 1964 Gulf Contracts™,
(EXHIRIT S)a  Attached to that chart is an explanation of the
Chart which I now repeuts  (Where there is a quotation from a
Gulf contract "Eurona" means "Europa Refining Compony Limited'),

le¢ Tho legend zppearing on Lhe chaxt jdontifics a coloun
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with the different Companies concerned as follows

Gulf Componies =  Red
Pan Eastexn «  Groon
Europa Refining =~  Blue
Europa Ol - Yellow
Others ~  Brown

The circles indicate a passing of ovnership of potroleum -

squares indicate possession but not owncrship;

The first column on the left of the charts deplcts the

movement of petroleuin in accordance with the terms and

conditions of the Gulf/Pan Eastern Processing Contract

dated 10 Mavch 1964 (pnge 3134).

(a) The first circle depicts Culf Exploration Company
selling crude oil to Pan Eastern as provided
at clause 3,01 which reads in parxrt =

"During ecach quarter, oxr for such other poriod as Pancast

may from time to time agree with Gulf during the term of

this Contract, Gulf shall scll or cause to ke sold to

Paneast and Panecast shall purchase fron Gulf"

(b)  The next circle depicts Pan Eastern having acquired-
the crude oil in accordance with c¢lause 3,01 and
passing such crude to a Gulf owned or Gulf procured
refinery as provided at clause 3,02 which reads @

"During cach ¢uarter, or for such other perica as Pancast

may from time to time agree with Gulf during Lhe terin of

thie Contract, Gulf shall deliver or cause to be delivered,
to refineries made available herewnder such part of the
quontities of crude oil purchased by Paneast wunder this

Contract as would he equivalent to the quantity of crude

0}l required to produce the guantities of feed stocks (obher

than crude oil) and finished productd which Gulfex is

obligated to supply from Lime to time to Europa undew the

Foeodl Stock Supply Contrast, iy crude oll so xlivered
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shall be processed for Poncast's account into feed stqcks

and finished products,  A)l1 risk and peril for the crude

0il during dolivery to the refinery and during processing

shall he borne hy Gulf or the supplier and refiner

designated by Gulf,”

(c)

The next square depicts the Gult owned or procured
refinexy (without ownership of the petroleum)

passing back to Pan East the production resulting
from processing (s per clause 3,02),

The nexl circle deplicts Pan Enstern selling the
production (and crude oil not processed) to Gulf
Exploraticn for equivalent cuantities from time to
time sold by Gulf Exploration to Europa Refining

and the balance of product to Propet Comoany Limited,
a Gulf arranged purchaser, as provided at clause 5,01

and 5,072 of the Contract which reads

"Disposition of Crude Oil and Petrolcum Producls

5,01

- - A

Pancasl agrees to sell and deliver and Gulf agrees to
purchase or arrange for the purchase by others in
cargo lots of the crude oils purchased hercunder by
Paneast and not refined, the other feed stocks and
the finished products vhicih have been vefincd for
Paneast from crude oil purchasoed by Poneast,

The purchase of the crude 6ils, feed stocks mnd
finished ﬁroducts reforred to above shall be made in
cuentities equivalent to the quantities of sush

crude oils, feed stocks ond finished products from
time to time sold by Gulfex to Europa under tho

Feed Stock Supply Contract and at the same prices
received iy Gulfex unddr said contracl, Al
deliverios of crude 0il not processed shall bo
macle at the loading port at which Paneast has

received the crude oll and all deliverics of 1ha frad
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stocks and finished preoducts shall be made at the
refinery loading ports at which such products have
boen processed for Panecast,

5,02  Pancast will have available from the processing of
crude o0il hercunder additional petroleum products to
those to be purchased under the provisions of Clause
5,01 hercof, Gulf agrees to purchase, or arrange
for the purchase of, such additional petroleum
products so as to return to Paneast for the such
additional petroleum products an amount of money
equal to the difference between the prices to be
received by Panecast for the crude oil, feed stocks
and finished products sold undor the provisions of
Clause 5401 and the cost to Pancast of the crude
0il and the feed stocks and finished products
processed therefrom as determined under Clause 4,"

The second (Middle) column of the chart depicts the

movement of potroleum in accordonce with the Gulf

Exploration/Europa Refining Feedstock Supply Contract

dated 10 March 1964 (page 3112),

(a) The first circle on the-left depicts Gulf

Exploration selling to Europa Refining crude oil
and other feed stocks as provided in clause 3,01
of the Feed Stock Supply Contract which reads in

part -

"Quantities ond Qualitices of Foed Stocks

During the term of this contract Gulfex shall sell and
deliver to Europa fe0eb. 10adin§ ports designated by
Gulfex, and Curopa shall purchase and take delivery at
such loading portsy of all of Europa's New Zouiand fond
stock requirements",

(b) The rirst cirele on the right depicts Propet

providing marine transportation to Europa
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Refining as provided at Clause 2.01 of the
Contract of Affreightment (page 3149) which reads
in part ~

"pangportation to he Performed

During the term of this Contract BEuropa agiees to ship
and Propet agrees to transport, or cause to be transported,
in lk for Buropa's account the quontities of fecd stocks,
other refinery charge stocks and finished products
purchased whisch Gulfex is obligated to supply to Europa
under the Feed Stock Supply Contract."

(¢) The second circle depicts Europa Refining
delivering crude oil and feedstocks to New Zealand
Refining Company Limited at Whangarei, New
Zealand for refining in terms of the agreements
between the two companies from time to time,

(a) The square depicts Wew Zealand Reflining rcceiving
crude and feed stocks from Buropa Refining, some
of which are for processing and some of which is
transferred at Europa Refining's request by
N.2.R.C., to other Wew Zealand companies under
Exchange Agreoments.,

The third (right hand) column of the chart depicts the

movement of petrolewm under the Buropa Reflining/Buropa

0il agrcements (Ixhibit C.S.15).

(a) Tha first square deplets the New Zealand Refinery
delivering finished products (refined from
crude and fecdstocks delivored by Iuropa
Refining) into Puropa 0il in terms of my
note ~ Fxhibit €.5.15,

(b)  The second circle depicts Furopa 0il receiving
su~rh finighed products and algo products Crom
other cempanies under Izchange Apnecmeonla and in

due course oclling to the consumer,
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I now produce a second chart headed "Chart to Illustrate the

payments of money relative to the 1964 Gulf Contracts etc."”

(EXHIBIT T),

Attached to that chart is an explanation of the chart which I

now repeat,

l.
10

2,
20

3e
30

The Legend appearing on the chart identifies a colour with the
different companies concerned as follows

Gulf Cbmpanias =  Red

Pan Eastern = Green
Europa Refining =  Blue
Europa 0Oil - Yeollow
Others ~ Brown

The chart is in three separate columns each column dealing
with the following thrce companies s
Column 1 Pan Eastern Refining Company Limited,
"2 Europa Refining Company Limited
v 3 Europa 0il (N,.Z,) Limited..
In each column the large circle in the middle depicts the
company concerned and is segmented to show payments and
receipts, Payments are depicted by Red Arrows to a
smaller circle deplcting the payee; receipts are depicted
by Green Arrows from smaller circles depicting the payer.
The first column shows a large green circle in the middle
depicting Pan Eastern,
(a) The top segment depicts payment by Pan East to Gulf
Exploration for purchases of crude oil as provided
at clause 3,01 of the Pracessing Contract (page 3134)
at prices determined by clauses 4.01 ana 4,02 of
the Contract which rcads in part as follows ¢

fcrude 0il Pricg and Processing Chardes

4,01 The price per barrel, f,o,bs port of loading, to
be pald by Paneast to Gulf or to the supplier [rom time

to time designated by Gulf for the crude oils purchased
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hereunder but not manufactured into p.troleum products under

this Contract shall be:

(a)

4,02

fof Kuwait crude oil, the avevage of the per barrel
posted prices of Gulf Kuwait Company, BP Trading
Limited, Esso International Inc, and Mgbil
International 0il Company or their successors (or
such of them as post a price) for Kuwait crude oil,
f.o.bs Kuwait, of an API gravity cquivalent Lo the
average gravity of the Kuwait crude oil loaded
aboard the tanker less an amount cquivalent to 15%
of the average of said postingé;

The amount per barcel, f,o,b, vefinery loading port,

(Including the cost of the crude oil, the processing thoreof

and all other outgoings) to be paid by Pancast to Gulf, or

to tha supplier and refiner from time to time designated by

Gulft,

for each barrel of naphtha, gas oil and wide cut

distillate processed for Panecast hercunder shall bes

(a)

4,02

(b)

for naphtha, irrespoctive of gravity or the refinery
loading port, a base price of $1,16 per barrel with
said base price escalating cent for cent with any
increase or decrease in the average of the
posted prices of the companies specified in
sub=paragraph (a) of Clause 4,01 hexcof for
|

s . 0 0 .

Kuwait crude oil of 31,0 = 31,9  API gravity

above or below 51459 per barrel;

for gas oil, irrespective of gravity or the
refinery loading port, a base price of $2,00
per barrel with the said base price escalating
cent for cenl with any increase or decrease in
the average of the postoed prices of the compiming
spocifiod In sub~paragraph (n) of Clae 2.01

r - . . . . N .
heroaf fer Kuwail crude oll of 31,07 « 4,9

APL gravity above or belew $1.59 por hariols"
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(b) The next scgment to the right depicts payment by
Pan Eastern to Gulf Exploration of the processing fee
of 20¢ per barrcl crude processad,

(¢) The bottom segment of the large circle depicts income
from the sale by Pan Eastern of all of the naphtha,”
some gas oil and a small quantity of unprocessed
crude oil to Gulfex and the sale of the'balance of
gas 0il and all of the heavy fuel to Propet ;s
provided at clauses 5,01 and 5.02 of the
Processing Contract,

(d) The remaining segment of the large circle depicts
Pan East's profit from the foregoing transactions
being paid to the sharcholders 505 Propet ond
50% hssoclated Motorists Potrol Co, Limited,

The next (middle) column shows a large Blue circle in the

middle depicting Europa Refining;

(a) The first scgment depicts Europa Refining paying to
Gulfex for the f,o0.b. value of crude and feed stocks
as provided at clause 3.01 of the Gulfex/Europa
Refining Feedstock Supply Contract (page 3112)
at prices determined by Clause 7 of the Contract
(and as amended) and on the torms set out in
Clausc 8 of the Contract,

(b)  The next segment to the right depicts payment
by Europa Refining to Propet for marine
transportation as provided by Prepet in
accerdance with Clause 2,01 at the rates
provided in Clauses 4 and 5 and on the terms sot
out in Clause 8 of the Contract of Affreightment
10 March 1964 Propet/Europa Refining (page 3149).

(c)  The next segment to the right depicts payment to
Hew Zpaland Refining Company Limited of its
relining fec and cost of N,Z, coastal distribulion,

wse payimenis were made on behall ol Buscpa
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Refining by Europa 0il as advances to N.Z.R.C.

Limited as provided by my note -

(Exhibit C.S.15).

The seguent at the boltom depicts sale of

petroleum to Buropa 0il (N.Z.) Limited under the

agreements betwcen Europa Refining and Furopa

0il.

The next threc segments to the right depict -

(1) the receipt of alternate freight credit
as provided in the Ancillary Agrcement
between Gulf 0il Corporation and Buropa
Refining (pace 3176)

(i1) the receipt of sundry income, e.g.,

interest carnings by Buropa Reflining.,

(1ii) the receipt of dividends from N.Z2.R.C,

Limited arising from Europa Refining's
holding of 514,286 shares in that
Company

and the payment out of those amounts to Europa

Refining shareholders.,

The third (right-hand) column shows a large ycllow circle

depicting Buropa Oil.

(a)

(b)

(a)

The first segment depicts payment by wavy of advance
to or on behalf of Buropa Refining in torma of

my note - Exhibit C.S.15.

The next segmnent, to the right depicts Buropn 0§l
Marketing costa,

The next segment to the right depicts income from
Europd Oil's sales to its customers.

The scgment al the bottom depicta veceipt by
Buropz 0il of sundry income; c¢.e, inboroct,

rentals, dividends.,
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(¢) The next segment but one depicts receipt by Europa
0il of dividends from its subsidiary Agsociated
Motorists Potrol Yempany Limiteds  (AlheP, Cos
Limited income consisted of dividends from Pan
Eastern plus interest carnings and commissions).
(f) The remaining segment depicts payment by Europa
0il of dividends from the profits cngenderced by
all the transactions just outlined.
This Chart shows also for each of the Companies in summarised
form just how cach company carned its profit -
Pan Easternt By huying crude and having most of it
refined for a fee and selling the production from
refining and the unprocessed crudes

Europa Refining: made profits on its affreightment

contract, from interest and from N,Z.R.C. Limited
dividends,
Eurona Qil: macde profits from marketing petroleun
products in New Zealand - from sundry income and from
dividend from Adssociated hotorists,
In January 1964 shortly after the New Zpaland
Refinery came on stream the Government first quericed the
expression "world prices" and stated in its view "world prices"
were not the ss:me as posted prices, In /pril 196% the
Department of Ipdustries and Commerce wrote to all companies
requesting details of quantitics ond costs of imports of
petroleum products and also copies of supply contracts,
Curopa complied with these requests and forwarded copies of
the Supply and iffreightment Contracts including the /ncillary
Freight Agrcoment but no uther Gulf igreements were supplied,
Cn 7 December 1966 the Minister of Indusirigs and
Commerce vawote to Mr J, Be Price, ilinaging Director of Shell,
stating in Government's view after study of import prices

New Zealand had paid considerebly more thar armsength vovld
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prices, Mr Price replied by letter dated 12 December 1966 to
the Minister of Industrics and Comnerce in which ho said -
"Furthermore, and although you only briefly refer to the
situation regarding the oction being taken by the Commissioner
of Inland Revenue, we cannot agree with the inferoence that the
two subjects cen be divorced - in fact the Issues in soveral
important respects certainly appear to be common," I

produce these letters as EXHIBIT U,

An Intexdepartmental Committee on the 0il

Industry was a Government committee set up under the chairmanship

of Mr J.,P. Lowin, Assistant Sccretary of Industries and
Commerce, consisting of representatives of Industries and
Commerce, Trcasury and initially Crown Law Office and after
the first round of talks included representatives of Inland
Revenue Department,

The first plenary meelting between 0il Companies and
the Interdepartmental Committce to negotiate pricing stondards
was held on 16 February 1967 and both plenary meetings and
meetings with individual companies continued thereafter,

"Benchmarks" is a term coined by the officials to
describe standards recommended by them as collective levels
of landed cost to apply to imports of petroleum into New
Zealand, The Government Benchmarks are available in several
ways outside the necgotiations with the Interdepartmental
Committee ~ they arc available for establishing delivered prices
of products ex the New Zen~land Rofinery, for pool pricing
purposes, for the fixing of wholesale and retail prices and for
pricing Kapuni condensate and for calculating bounty payments,

I now produce a: EXHIBIT V a table setting out
quantities of Europa Refining Company Limited imports into
New Zealand of Kuwait crude oil, naphtha and gos oil for tle

years 31 March 1968 to 31 March 1971, valued firstly at feoebs
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prices in accordance with the Feodstock Supply Contract with
Gulfex dated 10 Farch 1964 as amended from time to time and
freights in accoxrdance with the /ncillary /greement being part
of the Contract of ~ffreightment with Propet dated 10 March
1964 and then valued sccondly at the Benchmarks for f.oebe's
and freights established by the Interdepartmental Committee
on the 0il Industry,

The table shows thot the total cost of Europa
Refining Company importations in accordance with the Supply
and Affreightment Contracts with Gulfex and Propet for the
period from 1 /pril 1965 to 31 March 1971 amounts to
SN «Z+49,716,157 whercas the cost of the same imports valued. at
New Zealand Government Benchmarks for f.ol.b's and freights
amounts to $49,940,091, a saving of $223,934,

Not all companies! positions are the same and the
New Zealand Government recognisces this by imposing nol a
rigidly fixed price for each import and related freight but
a flexible "package" within which the New Zealand oil
Importer may function. There is flexibility in pricing
between one crude as to another and flexibility in pricing
other refinery feedstocks and a flexibility in freight rates
in relation to the total New Zpaland landed cost of imported
oil,

e

A paper was given to me by Mobil carly in 1972
vhich has a specific significance where it deals on pages 3, 4
ond 5 with the problem of identification of naphtha which, as
stated, iIs a generie torxm for o widc{range of unfinished light
petroleum fractions end illustrates very clearly that naphtha,
as quoted in the price reporting media, is a light naphtha
unsuitable for motor gasoline manufacture in New Zealand, and
if such light naphtha were imported to satisfy the pricing
proposals then being made by the Comnittee, then instead of

a saving in the ultimate cost of New Zealand gasoline, thoro
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would be, in the case of the year 1 July 1970 to 30 June 1971,
an additional cost in Nuw Z.aland exchange excecding $4,7
million, The tabulation of this additional cost is set

out in the attachment to the paper under the heading "NZRC =
Comparison of Processing Light Naphtha Spike versus Heaviex
Type Naphtha Supplied 7/70 = 6/71",

It also reviews not only the "overall package"
concept but shows the important part which the freight element
played in the achievement of the Government C. & F, targets.
The importance of the freight component is referred to on
page 2 of that paper and illustrates that if the actual costs
of the transpoxrtation of naphtha were applied to the C.& F.
cost of naphtha, this would have resulted igfgvgrage increase
of 26 cents per barrel in the C.& [, cost compared with the
freight rate agreod under the package concepts

The conclusion on page 5 touches on the contemporary
problem at that time of the increased petroleum costs as a
result of the OPEC imposed cost increases. The paper as a
whole provides a valuable contribution not only to the problem
of correct evaluation of the specialised naphtha, of which
Europa Refining was a predominant importer into New Zgaland, but
also to the agreed principle between Government and the
Industry of the C.& F. package concept, I now preoduce this
paper as EXHIUIT W

A certain Covoerniaent proposal for naphtha valuation
gave e great concern and I requested a personal interview with
kr J.Ps Lewin and I pointed out to him that the proposed
valuation was guite unique and could only he derived from the
Gulf/Pan Eastern contract which had been produced by me only
to the Inland Revenue Department. I wanted to particularly
point ot to Mo Lewin that the figuro proposed tn apply bo

the years 1964, 1965 and 1966 was the cost of manuischur of

Kuwait naphtha in terms of thal contract and nobt {tho mariel value,
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The cost of manufacture of naphths from Kuwait crude was not the cost
of manufacturc of naphtha from other crudes, the price of such other
crudes being generally higher and also that to confuse the actual cost
of manufzcture with market value was a basic error. Mr Lewin readily
accepted this point and this figure wes withdcaim. The important
consideration is the distinction bhotween market price of imports, as
distinct from cost of preduction., A letter addressed to me by the
Assistant Secretary ofvthe Department of Trade and Industry, Mr J.W.H,
Clark, dated 30 January 1973, make: thig distinction, stating -
"Your argument is based on OFEC costs whereas on this issue
Officials have consistently argued that it was the market price
which was the important considerntion.”
I produce this letter as ixhibit 1.
The world-wide oil industry has been in a continuous condition of
crisis over much of the pervicd of our contract and Buropa Refining
hrns performed betler than any other member of the oil industiy in New
Zealand in maintaining New Zealand Refinery feedstock supplices, It
has taken up capacity use of the New Zealand Refinery not used by
others and has thereby contributed more than its market share to the
economics of the New Zezaland Refining Company Limited, Ry so doing
it has made a corresponding additional contribution to the New Zea-
land exchange position., Farthermore, during the period of the
Culfex/Buropn Refining 1964 contract from 1 April 1965 to 31 March
1971 (the period of the disputed assessment against Burope Oil),
Buropa Refining, exclusive of dividends from its sharcholding in the
Mew Zealand Refining Cciapany, has enrned New Zealand taxable income
of $4,559,?47. Much of this fine performnnce ig derived irom the
quelity and stability of its supply and affrei; himent contracts with
Gulf, One rust give credit to Gulf that it has, at all timés,
scrupulously observed its contractual obligations and hns proven
onourable and gonerous in its administration of thot contrnet.
I unhesitatingly say that over the period when Foropa 06 (P,Z.)
Limited has drawvn upon Europa Refining Company Timited for the supply
el finished frodncts reodvced hy Buropa Refining Crom Voodaloelg

processed in the fTew Zealand Refindcy and for potrvoleum coxehiyymg

Procuvedt thrgug h the vedsouves oF
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Europa Rofining (excepting such of its own production of
purchases of Kapuni light condensate), Europa Oil (M.Z.)
Limited has eonjoyed exceptional advantages.

I know of no alternative source from which Europa Oil
could have obtained long term supplies with equal advantage.
Naphtha sources for the type required for manufacture of New
Zealand motor gasoline, were for most of the period unavailable
Enst of Suez (West of Suez sources would be quite uncconomic),
Middle distillate (unfinished gas oil) has been consistently in
short supply and other than from iuropa lefining resources,
would have been virtually uvnobtainables  Both these fecdstocks
are essential for Buropa product market pattern, If Curopa
0il had abandonced its election to use the resources of Curopa
Refining it would have had no other source for its speciallsed
feeodstock requirements,  Furthermore, it would have been in
thg same difficulty for its marine transportation,  Open
charter rates for a large part of the total period have been
prohibitive especially as to voyagus to New Zealand other than
ot a continuous fleet basis and unattractive to tanker
owners; in tanker jargen the Mew Zealand voyage is not a
"handy trade" as this is an occan trade with no handy ships
for chartering, Payment of such rates would have been
financially disastrous, I know of no source combining the
essential components of assured long term supply of the required

type of specialised feedstocks and of an assurerd supply of

‘0

marine transportation at AIFRA ratcos other thon that provided
by Eurcpa Refining if Eurepa Oil had attempted to lay down in
New Zealond its own requirements of fecdstocks at the expiiy of
the Gulf pro~emption period,

Furopa Oil has been able to acquire in the IHow
Zealand petroleum rapid grown market, a constantly incrvosing
competitive share,  In the case of motor gasnline from 14,8

per cent, in 1964 to 16,8 per cent, in 1971, ond in Lho cone of
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gas oil from 14.8 per cent. in 1964 to 17.7 per cent. in 1971,
and also a small btut growing position in the fuel oil market
from zero in 1964, To do this it was dependent on assured
supply of market products which it was able to obtain without
limitation even when IIZRC capacity fell short of New Zealand
market roqpirements’becanse of Furopa Refining's ﬁnique
exchange opportunity and at a time when other companies in New
Zealand were having feedstock supply problems. Buropa 0il
(M.2.) Limited's tﬁxable earnings in New Zealrnd for the
financial years 1964 to 1971 inclusive ag&regated $12,201,272,
an annual average earning of $1,525,159, excluding the
agsessments beforc the Court. Its comparative record as
againgt the rest of the Industry is an achicvement of success.
During the period since the execution of the 1964
contract, we have witnessed an unprecedentcd phenomenon
of the transformation of the international industry
progressively from a buyer's market in 1964, moving soon
thereafter, accordin/ to the class of oil company feedstock
required, to a sellerts market and in more recent years to
a market dictated not by buyer or seller tut by the producing
States themselves. Thig was becoming increasingly apparent
to me in my discussions with Gulf, Naphtha was becoming
short in supply and middle distillate supplies hove alwunys
been tight. Culf was showing a loss under the Propet/Iuropa
Refining Affreightment Contrnet resulting from hoving to o
on the chavber warket at jweomiwm rates to fulfil Culfits fleot
obligations. These were conditions well before 1970 vhen I
began to discuss with Guli the con{inuation of our contract
beyond the termination date of the existing contract for
supplics for the proposed extension of the New Zealond Hefinery.
Gulf showed & lack of interest., Imring thorse ditensuion: Mr

Del Brockett, Thairman of Gulfts Ponrd, invited me to have a

private tolk with hia Lo tell me that he folb 1t wie doly, in view
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of our long and friendly association, that Gulf was curtailing its
commitments because of procducer States! regulatory controls and
pressures and the foresecablye cnergy shortage and would therefore
not be interested in entering into any now Supply Contract with
me for crude or other fecdstocks, nor would it be interested
in acquiring the whole or any part of the shares in the Europa
enterprise in New Zgaland, In short - the international oil
industry had experienced a complete revolution belween 1964

and 1971,
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COURT RESUMES #ednesday l4th February, 1973.

BRYAN JAMES TODDs

XXids MR RICHARDSON:

Mr Todd, in these tax years 1966 to 1971 was AMF's

share of the Pan Eastern profits over $8,000,000?7 I couldn't

SaYe

It is in the Case Statea? If it is in the Case

Stated that is correct.

Did that $8,000,000 all come back to Europa? That

again I can't say, it would be available only to come back

to Europa and it would come back in form of dividends only,

Was that §$8,000,000 over half the total profits of

Europa over those years? Europa being what company, Europa

0il?  You mean the trading profits of Europa Oil.

Was the eight million Europa share in Pan Eastern

over half the tctal profits of Europa Qil in these tax years?

I'm not sure I understand the questiony over half of what

profits.,
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Did EBurops return as its assessable income during the
six years in question an smount of 5.4 million dollars?
I'm afxaid 2grin I can't a2nswer in exact figures,
but I would say this, Europa 0il would put in its
annugcl returns the full receipts by way of dividends
for each of the yezrs thet it hed received from Pan

. dvtainy
Ecstern, it would be .roqud-red

to do so under terxrms of
the Comprnies Act or the Inlrnd Revenue requirements.
If I say Burxopals assesgable income excluding Pan
Eastern amounted to 5.4 million &nd its shrre of Pan
BEcstern profits for the period smounted to eight
million, do you ~gree Pan Esstexrn contributed more
thin half the profits of Europa for the period? 1In
the first plece Europa 0Oil does not have a share in
profits of Pan Eastern, it gets dividends from Pan
Ecstern, I would like to make thot distinction, so

to compare the assessable income of Europe, I am
assuning vou are referring to trading or toxeble
income in New Zeeclend, derived by Eurxopa Oil in New
Zezlend,

S0 in fhe form of dividends originesting from Pan
BErostern Europa got or was to get eight million dollars
in respect of this period comprred with its trading
income of 5.4 million dollars? Depends if the diu-
dends were paid and if they were paid and the figures
rxre correct, then the comparison would be correct,

I qualify thrt beceause I don't know if the total
amount of enrnings of Pan Basterﬁ were distributed

by way of dividends over theot three years.

Under Article of Association of Pan Eastern did
Associrted Motorists have the right ofter each

year to call IZuxr dividend distribution of the profits?

Cach hod thet right,
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Is it the position that Europa through its control
of Associated Motorists could have obtained half
profits of Pan Eastern at the end of each year? By
way of dividends.

Did the Pan Eastern profits which would reach Europa
by way of dividend during these tax years amount to
about 25% of Europa's F.0.B. payments to Europa
Refining? Now again, you must qualify that question,
which company are you referring to as Buropa.

I 2m referring to Europa..I show you EXBT NO, 1?7 I
hed a copy but it is in slightly different form from
the one produced, the copy I received doesn't give

the totals,

BEMCH ¢ Has the one you have the years 1965 to 1970

inclusive? Yes, but this one has the totals in,.I
did ask which Europa company.

COUNSEL: Yes, and T am asking you did Europa 0il

20

30

get back through Pan Eastern sums amounting to
about 25% of the F.O0,B. advance payments Europa 0Oil
made to Europa Refining in respect of its supplies?
No, that would be entirely wrong as I see it.

Let me take it in steps, is the position =2ccording

to your evidence that EBuropa 0il mede advance

poyments to Europa Refining of the amount of F.O.B,
costs of purchases by Europa Refining from Gulfex? No.
Whrt did it do? Europe 0il pcoid by way of advance
payments Yor the finished products being motor spirit,
finished gos oils and fuel oils produced ex the

New Zealend refinery and those poyments inc luded cost
of mrnufccturing 2nd were not nryvment for F.O.RB.
stocks at 2ll.

Did Zuropa 0il make advance payments to Buxopa

Refining of the amount of Europa Refining's F,O0.B.
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feedstock prices? No,

At the time that a shipment of fecdstock supplies was
losdec under the 1964 contract, did Europe make an
advance peynent to ELurona Refining? 1 can't answer
that, because I don't know,

I thought you had given evidence 2bout this yesterday
...do you have before you the memoranda, EXBT 15, to
the Cese Stated? No.,

Perhaps I could read to you from the Exhibit, does the

first sentence rea~d

"Europa 0il (N.Z.) Ltde will make advance payments to Europa
rRefining Company Ltds. against feedstock cargoes and freights
and charges and will make advance payments to New Zealand
Refining Company Ltd. in respect of processing fees."

Do you know yourself how and when these pzyments

were made? No, how and when no,

Do you know how the amounts of those payments compered
with the F.0.B8. prices ond freights under Europo
Refinings 19564 contraci? (Witness reads third copy
C.5.15) I read thzt ¢s being 211 prrt of the sane
procodure,

Is the position you don't know yourself whot was done?
Oh, yes, and it is clear in first sentence, that it is
2 series of osdvances which cover the total manufact-
urced cost of {he motor gas, the gos oil, the

finished motor gas, the finished gis 0il and finished
fuel o0il delivered to Buropa 0il, ~nd that the
provision for advances zre in my view cannot be
segregated or quantified as to nuy particular
ingredient into the totcl menufactured cost of those
finished products. The ingredients of course go

back to the beginning, arc ingredients of feedstocks
acquired overseas, marine trensportation to New
Zealand, processing feces in New Zealand refinery,
processes incuxrred in costs removing the finished

products to EBuropa Oil ~nd the ~dvances nmcunt to
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total of those elenents of structure of the finished
products delivered to Europa 0il (N.Z.,) Ltd,

Now we come to all that later, ot this point, if we
take as one element the F,0.B, price for feedstocks
did Europa get bzck through Pan Bastern sums
amounting to about 25% of those F,0,.3, prices during
the six year period...did Buropa receive from Pan
BEastern sums amounting.to about 25% of the F.0,.B,
payments for feedstocks from Gulfex? No, I think
thot ageain is put incorrectly because we are compering
situsrtion of two different companies and it seems to
he quite wrong for Dalgety & Company to be comprred
with N.M.,A,-Wright Stephenson...l can't accept to

put it in this form is the proper wecy to put the
question,

Please now answer the question? I think it hrad betterx
be put agein,

Did Europ:s receive through Pon Eastern sums amounting
to cbout 25% of the §F.0,B, poyments for feedstocks
nade to Gulfex in respect of these tax yeaxs? Wel},
the way the guestion is put, did EBurops receive, an
assumption it received dividends, I am unable to say,
but assuming nine nillion was received as dividends,
and comparing that nine million with ~ totally
dissimilar item in chnrecter which totals in the first
column 37 million, then arithmetically, I repeat
axithmeticnlly, the figures aoppear tc be correct.

Is there any discussion in your brief of evidence of
Burxopa's shave through Associcted Motorists of Pan
Eastern profits? 1 can't recollect it.

Would you ~gree that the Pan Zastern srrongement was
a2 nmost material foctor in Buroprs 0il's profitability

duving these tax vears? No, I wouldn'’t put it th-t
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way at 211, I would say that Europa Oil's profitability

was derived from the conventional trading in New

Zeoland in distribution of o0il profits in the same

manner &s the profitability derived by our competitors,

5hell, RBP, Crltex and Mobil, thst is Europa's
profitability in New Zealand, ond thrst is its trading
profitability. If it derives from outside New
Zealand a dividend income from an entirely different
source from that which is conventional and relafes
conventionalyin respect of our competing trading
conpanies in HNew Zesland, if it has in addition to
that a dividend income from outside New Ze~land that
is a different matter and T think to satisfy the
point you are raising is that the dividend income
from this outside source was of course substantial,
but it was peculiar in the o0il industry in New
Zealend to Europa only,

Do you agrce that on every ordexr of supplies Europa
could calculate exactly how much it would gethy

way of Associated Motorists through Pan Eastern as
a result of that order? Well, first of all, we must

again distinguish which Europa.

TO BENCH: Can we assume when "“"Europa'" is mentioned

thot is Europa 0il, and if it is refining thet is
Europa Refining? Perhaps we could usc the seme
context as in statenent of evidence., I think to use
Europa 0il &nd Buropa Refining would be best.

COJHGEL ¢ T will ask the quéstion again, it is a

30

general question, do you agree that on every order
of supplies Europa 0il could calculate how nuch

it would get as a result of thrt order through
Associated i'ctorists and Pan Bastern? I don't want
to usc enphatics, but in this case I would say it

was utterly impossible,
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Do you recall lr Smith gzve evidence about the
operation of the 1964 eontract in the previous case?

I recall hin giving evidence, ye-<.

And if I suggest to you thot his cvidence was that

the feedstock supply contra2ct and the prpcessing
contract were parallel contracts in respect of pricing,
would you agree? Did he give that in evidence.

Would you prefer I asked Mx Smith those questions?

No, but you said he gave this in evidence, I just

ask whether he did give that in evidence.

At p.185 l1line 19

“Under the 1964 contract, did Pan Eastern end up with
a profit which gave Europa through Pan Eastern the expected
profit on its purchases? On feed stock purchased? The
term "expected profit" worries me a bits it gave the profit in
accordance with the ccntract. That could be calculated as
you said earlier simply by comparing prices under parallel
contracts, the feed stock supply contract on the one hand and
processing contract on the other?  Yes, but the calculation
does not produce a profite The purchases and sales did?
Yes, Calculation had to be based on purchases and salese®

I don't think the question of prrecllel is significant
.o.l wont to be careful I am not led into something

I might later regret because of my inadvertence.

BENCH ¢ What do you say about periellel contracts?

TO

They were related because Pan Esstern sharcholding
was held 50% by Europz 0il ~nd Europa 0Oil was
purchasing motor spirit supplies from Gulf Iran
under those contracts. The situation in the present

case is cntirely different.

COUNSEL: I will refer you %o another passage of
Mr Smith'!s evidence on p.182 line ¢, referring to

feedstock supply and processing contracts.

"Are they parallel contracts? Yes, Does Europa get

tbrough Pan Eastern an amount equal to the difference between
the two sets of prices? Yes, that is the effect.”
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Yes, this is under the 1956 contract,

The 1984 controect? Then that evidence is incorrect.

Do you deny on every order of supplies Europa 0il
could calculcie how nuch it would reccive by divi-
dends from Pan Eastern &s a result of the order?
Uncder the 1964 contract, yes, I completely deny that.
Do you claim that Buropa's right to dividends from

Pon Eastern through . Associated lHdotorists had no

ror— . et v e mamt g mav s s



10

9078

bearing on Europa Oil's decision where to get its
supplies? I can neither deny nor affirm that because
that is a question which is dealt with very
extensively in my evidence in chief and there are:
meny factors taken into account in reachingva business
decision on sound business judgment which influences
the mcking of the contracts.

Wes one factor so far as EBurop: 0Oil was concerned

the right to dividends from Pan Eastern? Mr Richardson,
I gave in my evidence that Buropa 0Oil made no
contracts,

Was one factor so far &s EBuropo Oil's decision

‘where to get its supplies its right to dividends from

Pan Eastern? I heve already dealt with that,

TO BENCH: %Wh=t do you say ¢s to that point, as to

20

30

whether it was a factor? Europ~ Refining was the-
contracting party, Europs 0il hsd no obligations

and entered into no contracts. If Zuropa Oil were
the recipient as it wes of dividernds from a certain
source, it would neturszlly be troken into account by
Europa Q0il as sound business approach to its own
interests.

Now passing to another topic, before you entered
into the 1956 arrangements with Gulf, did you hesve
negotiations with Caltex? Yes,

Did Crltex make propossls for a long term supply
arrcngement?  No, that wes the problem, in the first
instance our contract has come to an end, our contract
with Csltex was terminating in 1956; 1 nade
unsuccessful attempts to renew that contract,

Did Crltex nnke proposals for ~ supply arrangenment
for Europa 0U117? Evéntually, hoving declined to

renew the contract except on most anfeovourable terms,
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when it learned that I was decrling with another whose
identity was not known, it did make approaches.

Did its final proposal provide forxr the incorporation
of a2 jointly owned Bnhanes Company? Caltex itself

is a Bahamzs Company and it is a jointly owned
Bahamas Company. |

Woas that jointly owned company to buy the crude from
Celtex, have it refined by.Caltex and sell the products
back to Cazltex? I have to rely on menmnory, the
proposal, specking from memory, was that the jointly
owned company would buy crude from Caltex, Caltex
would process that crude, but I centt answer fron
menory whether Caltex proposed they would buy back
the results of the procesgsing of that crude either

in whole or in part, I can't remember thot,

Was the estimated profit for Buropa 0il through the
Caltex Bahemas arrangement for 1957 3687,0007

Caltex prepared meﬁorandum setting it out, and if
that is the figure in the memorandum that would be
correct (p.4105 of earlier casc)

Before you concluded the 1¢62 agreements with Gulf,
did you have negotiations with BP? I hrd many
negotiations with BP, but what ones are you referring
to.

I am referring to negotiations with respect to
feedstock supplies? I will heve to be refreshed, I
just dont remember,..l am not suggesting that T didn't,
but I just dontt know,

(p.4242 Vol, 1IV) There is a letter of 13th November
196272 I'm sorry, I +thought you were referring to
1956...this is 1962, I had no negotiations,

Did BP make a proposal for a long term feedstock

supply arrangemeat? There is o letter dated 13th
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November 1¢62 addressed to Buropa Refining Company
Ltd with & comprehensive proposal, the circumstances
of that proposal should be explzined. 1 was in
England in 1962 which was after the signing of the
processing agreement between the companies involved
in that Refining project, I was in England in 1962
having discussions with Shell and BP on 0il Exploration
matters and the Exploration people told me that they
would like the head of their trading division to have
a talk to me about supplies, I saw this man twice
brxiefly, I think he was a Mr Stratton, and he said
that they would like to make a proposzl of feedstocks
for New Zezland Refinery., I said I was most willing
to receive a proposal, he put it to me as oil
conpanies do, in the first place, what would satisfy
you by way of 2 proposition, thast is always the first
gonbit in opening discussion, because if you disclose
what your terms are, then it hec two effects, one
to become a bargazining point to beat you down, and
secondly it discloses something of an offer frxom
others, which you probably would raise a bit, so you
give away youxr conplete bargain powexr if you say who
you are dealing with and the terms uvon which you
would supply.
Was this proposal for a jointly owned Bahamas conpany?
I would like to continue,
Look at p.4246 paragraph 14 (Read)

the BZézmiz 5;8?28?3n22i§8t~?€ abjOint.BR/guropa Qompany in

Europa inrougn %éat compa:y{;ciwletsotﬁfcsiifpé?flt for

4 e erence between -
(a)  the prices actually charged by BP to Europa from

time to time for crude oil, straight Kuwai -
< P AU al't & y
freigh“L and ) g N’Jphtha a—ld
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(b)  The §,§ Fo price at the time in question for crude 0il
straight Kuwait Nuphtha and freight calculated in ’
accordance with paragraphs 7 and 8 of this of fex,

Details’of the method of operation of the joint company to be
set up in the Bahamas are as set cut in the attached Appendix B,

My question is, did the proposal provide for a
jointly owned Bgzhamas company? The letter was sent
to me in New Zcaland and it was 2n offer, and this
is why I felt it would be desirzble to give some
backgrxound to how this letter arose, otherwise it

coculd he the inference that this wras a matter of

—~———— e e o e 4 s i i A b ————vm—. - e e e
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negotiation betwecen BP and myself, and there were no

negotiations,

Did you say this was not an offer? It was an offer.

RQRENCH: You mean that offer came out of the blue?

I declined to negotiate, this is why I wanted to give
correct background of circumstconces of the letter.

COUNSEL: My Todd, have you heen a director of Pan

TO

TO

Sastern since its incorporation? Yes.

How many directors! meetings did you attend during
the six years covered by this case? None, I have an
alternate and that is the normal practice of the
internationﬂl companies all of whom, zlmost without
exception, have registered companies in the Bahamas
and the Berriudas and they hzave their administrative
offices either in London, The iHague, New York,
Pittshurgh in o0il industry....in EBnglend, if you buy
& tin of Nescafe you sce on the can " company
incoxporated in the Bzhamas™, but it is very rare for
the directors to attend., I am not an administration
officer and it would be a very rare thing for diregtors
of the Bahanas regisiered compzny to attend the
mecting, they rely on their alternstes.

BENCH: How many meetings a ycaer? One

Who would be alternate? I have an alternate who is

a member of o law firm in the R{zhamas.

CQUNSEL : “Jore directors! meetings of Pan Eastern

held in the lawyer's office in the Bahanas? Yes,

I think that is correct, and the minutes are circulated
fron the registered orfice of ihe company which is

in a law fixm, It is a tourist soectacle to visit
Nassau in Bohamas and see whole facade of building
covered with company name plates, they are directors

for hundreds and thousands of companies,.



No., 2

o

9032

Apaxrt from the weather, there appears to be an
attraction for the Bahamas? Mot only attraction, a
necessity.

COWNSEL: 1 read extract from "Fortune February 1969"

"Sophistication comes to Tax Havens"” znd p.174 under
the subheading "Changes on Bay Street", I read it to

you

"when the visitor to the Rshamas gets tired of the
spectacular sunsets, the dazzling white beaches, and the
roulette tables, he can always take in another famous local sight:
the company nameplates covering the walls outside local law
offices. This self-governing British colony of fewer than
150,000 peaple has some 11,000 compenies, Most of the name-
plates can be found in and around Bay Street, Nassau, home of
the Bay Street Boys - the group of local merchants, lawyers,
bankers, and politicians who turned the Bahamas into a
thriving tax haven, and made the colony's naime synonymous with
fiscal skulduggery"

I gave my
evidence 2~ moment ago without any knowledge of the
article, I suppose the writer is entitled to write
as he likes and ifvhe wishes to attribute skullduggery
that is his privilege.

Has Pan Eastern at zny time had any staff? The. answer
to thet is sinply, at its registered office in

Bahamas it hes necessary staff through services of

the legal compeany and the corporate requirements

under the Bashamian laws., The world wide administration
of thecse registered Bzhamas companies is not carried
on in Bezhamas =zt all. Example, Caltex, which is an
internstional company of great megnitude, I dealt

with it from 1936, Caltex is one of the very large
internationzl entities in o0il industries engaged

in worldwide activities outside Norith and South

Ancerica, their administration office and their
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business functions are centred in New York, their
registered office in the Banzamas is no moxe than
what I hiave described as a nane plate outside &
lawyer's office.and with a minimal staff performing
the functions carried on in the Bahamas.

Does Pan Eastern itself have ahy adnministration
offices or staff outside the Bahamos? Yes, in a

contract with Gulf, Europa Refining's contract

with Gulf, the obligation is imposed on Gulf to

perform all the books ond records and they are quite
i

e e e e b e e a8 e -
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substontial, as evidence will show, at Gulf's expensc
in other words Gulf ~cts at its own expense in the
admninistration of the contractual business between
Gulf =nd Pan EBastexrn, Pan Eastern by contract is
relieved from carxying thosce tasks out,

(p.3142 - clause 504)

NDuring these tax years, have the only assets of Pan
Zastern becen znounts owing by Gulf compznies and
deposits in Banks outside the Bahamas? Whetever the
balance sheets would show would be the position and

I would thinl that at the end of cech quarter the
trensactions for that partiuclar querter hzaving been
conpleted, or at the end of cach year may be, that
that would be the case.

Has Pan Eastern ever had any assets in the Bah=zmas?

I think the name plate,

Hes it ever hed any commnercial activity in the
Bahamas? Mo,

Mr Todd, in the previous crse you said you regarded
the Pocn Eastern set up as a refining venture? There
wes 2 lot of discussion on thet and the evidence
wendered & good deal on that.

One of the lster comments (p.126 line 149) #VYou

have s

that you regard the pan Eastern set Up as a refining venture?

Are you still saying that in the Pan Eoastern
arr~ngenment CGulf ond Europa 0il were in 1656 setting
up 2 genuine refining venture? Yes.

You know th»t Mr Justice McCarthy szid this clecinm
verged on the romantic? 1 think he wrs referring

to the profitobility, I'm not sure, I recad his

judgnent, but I don't remenber it.
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At p.420 line 49

“But neither do I think that "the setting up of a
genuine refining venture", Mr Mahon's phrase, describes in any
more accurate way the real character of the arrangement.,

It verges on the romantic.™

With all respect to the Honourable . : -
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TO COUNSEL: S0 we know where we stand in this case,

are you still cleiming that Pun Eastern was a genuine
refining venture? Most assuredly.

I want to come to the 1964 contracts with Gulf, and
yvou niight want to have the volume in front of you.

I go first to feedstock supply contract which is

at p.3112, and I look at p.3118 which is concerned
under cl.,7 with price, under the fcedstock supply

contract did Gulfex agree to supply Europa Refining
1

WY il L el e e e erre s b e e
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with crudes at posted prices? That is 7.01, yes.

Were substantial discounts off posted prices available

in arms length sales in the 1962/64 period? There
were discounts of varying amounts according to the
circumstances of vendors and purchssers and those
discounts were apparently well known but of varying
amounts which were generally kept fairly secret,

But Mr Newton presented tables covering this period
in his evidence which shoﬁs a range of discounts in -
that particular period. And, of course, Mr Newton
through his intelligence gathering system has a
wider knowledge of discounts than I have, but to
answer the question simply, there were discounts

in 1962/64, that is 2 generally known faoct.

Did the processing contract in effect provide Buropa
by way of a dividend from Pan Eastern with an amount
equal to 15% off the posted prices of crude
purcheses under the feedstock supply contract? I
have given in evidence in chief just thct fact, that
under the Gulf 0il Pan Bastern contract 15% off the
posted price was the price that Pan BRastern

purchased crude from Gulf 0il,

11,30 COURT ADJOURNED
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11.50 COURT RESUMED

Just before the adjournment I was asking about the

196+ feedstock and processing contracts, I recd to you

passage from your evidence in the previous case

a
(p.141 line 22)

"Passing to the 1964 contracts =~ you put them in yesterday
and dealt with thems We have prepared again a chart which
you can have a look ate (EXHIBIT 5)s Looking at the chart,
do you agree with everything in the Notional? Under the 1964
processing arrangement Notional arrangement, Pan Eastern buys
crude oil from Gulf at a discount? Two parts = Whangarei
supply and other crudes which are notionally processed =
Whangarei supply comes as crude to New Zealand? Yes. But
Pan Eastern purchases that crude from Gulf at discount and
immediately sells it back to Gulf at posted prices? Under the
contracts So Pan Eastern obtains discount without doing
anything to the crude? On that charts It cannot be said
that is a refinery profit in any sense? No. I suggest the
only reasonable explanation of that is to give Europa a
discount on its purchases for Whangarei? Yes, In effect,
Apart from situation in New Zealand exactly the same result
could have been obtained by a straight discount? If I could
have arranged it with Gulf,"

do you accept the position zs stated in that
passage? I am not quite sure of the context, it is.
difficult to agree with something without seeing
whzt is recorded ...in the first place '"Do you agree
...notiondl, I think I said "No" there...I find it
difficult to accept that I accepted thet notional
chart.

Look at p.141 last line

"It cannot be said that is a refinery profit in any
sense?"

And my answer was '"No" and I agree with that.
The next line

) I suggest the only reasonable explanation of that is tc
give Europa a discount on its purchases for Whangarei?"



But it does not give discount..unless the chert hed
already taken into account the discounts I had
2rxranged in iHcrch 1965 because otherwise the invoices
to Whangarei were for full posted price, but if the
chart refers to period post or azfter my negotiated
discounts, then it would show o discount..

If you read the next sentence, you will see the
context to which you gave thet answer? "Yes in effect",
T don't think that is cerrect on review, because

I can't see how an invoice at posted price from
Gulfex to Euiopa Refining for deliyery of feedstock
to Whengarei is in effect a2 discount.

Read through the passage again, I suggest it is
referring to the processing contract in conjunction
with fcedstock supply contract? If that is the

case, there is no relationship, there couldn’t be a

relationship.

P R e . i
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Let us take it in several steps. Under the processing
contract does Pon Easiern purchese crude from Gulf
at post prices less 15%? Yes,

Under the processing contrzct did Pan Bastern sell
thet crude back to Gulf at posted prices? To Gulfex
at posted prices, yes, but it never aciuvally did so,
only under the provisional contracts which were
anmended effectively from the date of the first
shipment, so that in effect whst you are putting to
me, Mx Richardson, the answexr to thet is the price
from Gulfex to Europa Refining wes,,..the price paid
by Euxopa Refining to Gulfex for delivery to Whangarei
effectively was a discount price.

Now can we come back to the position as recorded in
the contrects themselves...I have suggested that under
the processing contract Pan Eastern purchased crude
from Gulf at posted prices less 15% and sold the
seme crude beek to Gulf at posted prices? No,
contractually thet was the provision,

find do you agree that Pan Eastern thereby was to
obtsin & discount without doing anything to the
crude? Buying and selling it.

Buying it from the person to whom it sold it at a
gurranteed provision? No, not gu~ranteced provision,
for sale onwards from Gulfex.

And as at the time the contract was éggégggd was
thet ot posted prices? Yes.

Do you agrec that the profit Pan EBastern mede was
not a2 xefining profit 2t any sense? Ch yes, it was
a buying and selling profit, on crude unprocessed,
Do you agree the only reasonable explenztion of

that wes to give Europs a discount on its purchases
for Whingarei? No,

lell, you have been recorded 2s having answercd yes



10

TO

9088

to that same question in the previous case? I say
now it ought to have been "No'", But I think I did
add something to thot in effect.

Do vou ecgree the only veasonable explanction of that
processing contract provision was to give Europa
Oil a discount on Europ:z Refining's purchzses for
Whongarei? No.

Perhaps could you explain the answer you gave at the
previous hearing? It might be simpler to explain
the answer I gave in my present evidence, it might

save time,

BENCH I give you the previous evidence at the top

TO

of p.142, Yes

mppart from situation in New Zealand exactly the same

result could have been obtained by a straight discount?
I could have arranged it with Gulf."

cnd I think thot was the
very materizsl connototion for the whole of that
passage.,

COUNSEL: Are you not saying in theot psssage, this

20

30

wes in effect a discount, T could not get a straight
discount from Gulf'? Yes, I have given thet in my
evidence in chief in this case of 15%, ny evidence
in chief shows I got a discounti of & lesser amount
for delivery into New Zeclzand effective as of the
date of the first coargo deliverced into theWhangarei
Refinery.

Did thert direct discount acutomaticrlly to the sanme
extent reduce Pan Eastern's profit on pnurchase and
resale of crude? Yes.

HWa

14

the result that prices and profits under the
processing contract reflected chenges in prices
uncder the supply contrxecct? HNaturally.

Now I went to come back to the 3P feedstock proposal
of 1962, look ot p.4243, was the price of crude for
the first four years to be posted prices less 15%?

Yes, clause 7.

If
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Was this to be done in two steps with Europa Refining
prying posted prices ond the 15% cccruing through a
Bzhamas compeny? It is a long time since I have read
this contract, could you direct me to that passage.

Look a2t p.4248, it says

"le Qutline of Schemcs

A. (i) BP Trading to enter into a contract with Europa
for sale of crude and straight Kuwaillt Naphtha
Ce & F, New Zealand at posted prices (or
. deemed posted price in the case of straight
Kwsait Naphtha) plus AFRA freight,"
"C. A Bahamian Company to be formed, 0% of the shares
being held by Todd and 50% by BP's subsidiary
referred to under B. above,*

Yes,

Thon going to (c)?  Yes.

np,  Profit to accrue to the joint Bahamian Company
equal to twice the differcnce between the actual
price invoiced to Europa under l.A.(i) above and
BV, any rebated price to which Europa may be entitled.”

Yes.

And Europa mey be entitled refers back to p.4243
paregrxaph 7?7 That is coxrect I think, I rely on you.
Does it secm then theot Europe Refining was to receive
the 15% rebate through o Bahanmas conpany? Thet I
don't know about that...The notion thnt BP had was
thrt Todd and BP fornm o joint coun pany, I dont't know
the schene, it doessiscem to me th~t the construction
you put on it was in the mind of 2P, but I can assure
:30 you it was not in ny mind,
Now if you would refer cgain to p.4243 in the proposal
itself, but this time to pcregraph 7 (¢}, T will xread
out =hnt paragraph and then a2 poragrenh icter in

the eppendix, (Read).
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"(c) Straight Kuwait Naphtha

The price of each shipment hereunder of straight Kuwait
Naphtha shall be §1.82 per barrel loaded, which price shall
increasc by the full amcunt of any increase in BP's posted price
for Kuwait Export grade crude oil of 31.00/31.90 AcPeIs
gravity, effeciive on the date of commenccment of loading
of the shipment in question, above $1459 per barrely and shall
decrease by half the amount of any decrcase in the said posted
price below $1.59 per barrel down to a posted price of $l.49
per barrel and by the full amount of any further decrease
in the sald posted price below $1,49 per barrel, provided that
the resultent price for straight Kuwait Naphtha shall not,
in any event, fall below a minimum of $1.60 per barrele”

And then if you turn to pesge /248 under paragraph 1,

"OQutline of Schene

"(ii) The "deemed posted price" for siraight Kuwait
Naphtha shall, for the purpose of these contracts,
be $2440 per barrel varying with the Abadan
posting for 79R gasoline, scasonally adjusted,"

Wes then the base price of naphtha $1.82 escalating

with post prices for Xuwait crude? Yes,..not a

straight esceslation.,

Undex the Bahemian company scheme p.4218 was the

base deccemed posted price to be paid by Europa

Refining 3$2.40 pexr barrel? That is rpparently...

the

scheme is BP!'s and that is the cffect.

Was the difference between the two prices the 3$1.82

escalating and the $2.40 to accrue to Todd through

@t e mmmee -
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a Bahamas company? I don't know, I think it would
accrue to the joint psriicipants, not accrue to Todd.

Please look ot (D) on p.4248

*profit to accrue to the joint Bahamian Company equal
to twice the differcnce belween the actual price invoiced to
Europa under l.A.{i) above and any rebated price to which
Eurcpa may be entitled."

Yes, that would make each of the partners
get the coffect of thet,

TO BENCH: They would each get effect of? The difference

6’

between the 32.40 and the $1.82, by the device of
doubling the difference between the actual price,
yes.,

TO CCJUWSEL: fs 2 metter of arithmetic thet difference

is of the order of 58c per barxel? I will rely on
your arithmetic, Sir.

Now in your .earlier evidence you described the
difference under this proposal as an intended discount
and I will refer you to passzge in your evidence

D at p.137 lines 18 to 21

"On presentaticn of the proposals, the way proposal
was written, it appearcd that on haphtha there was an intended
discount and both would be put through as a commlssion
through a 8ahamas companye"

I think that could be the case, this is what energes,

nothing morc then a disguised discount,

Can you explain why under the Brhamns compeny

schene at p.4248 it was Todd who was to get the

rebated price to which Zurops Refining wes entitled
‘3 (1) under prragraph 7 of the feedstoclk supply‘proposal?

I think-the explaonation requires what I was zbout

to enbark on earlier and is left for vre-examination,
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but unless I give to the Court the circumstances of
this letter it is very difficult for me to answver
in any specific way the question as put. Very
briefly this was a schene dreezmed up by B8P, I had
no pert whetever in negotiating this ot 211, I had
two brief nmeetings with Mr Stratton ona told him

if he wanted to make an offer he had better put his
best foot forward and also that 1 was going to

U.,5.A., very soon and he hed bettex do his best.
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He knew of course, and it was general knowledge in
the industry, that EBuropa Refining would be the
party and I said "I don't want you to be inhibited
by giving me any pxoposals which you may think that
I will nse to ny own advantage in negotiating with
others" =2nd it was ncecedless to azdd that 23 a matter
of policy I never eacourage one conpany with
negotiations with another, The one exception was
after 20 years of trading with Caltex when I hed a
visit in New Zealand from the Vice President of
Caltex who was disturbed to rerlise they were going
to lose our business and practically begged me to
tell him what the deal was a2and ¥ finally told him
we werce going to deal with 2 company oversees, that
is the one occasion. To comne beck to this mestter,
I told lir Stratton that I felt he could probably do
better by working up his project, scnding it to @e
in New Zealand where I would receive 1t after I got

back 2nd he could then feel ossured that whatever

proposal he made would not be used by ne in negotiating

with one or other American companies. ‘This proposal
is entirely the brain child of BP, I had no part in
it whoatsoever,

Did you suggest thet the beneficiary under the
Behanas arrangement should be Todd rather than Europa
Refining? No, I had no part in formulating this
preposal, the only matters of common knowliwdge were
two, this was the result of the BP negotiation in
the refining, this was the knowledge of Gulf
pre-enption would be Europa Refining, and the other
was thot we had with Gulf sowie soxrt of Dehamian
association.

You cant't say why RP distinguiched Lietwoeen Todd on
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the one hand =nd Europa Refining on the other? No.
Now I want to come to Gulf contracts in releation to
Naphtha,..were the pricing arrangements both in
processing coniract and feedstock supply contract the
same in 19624 as they were in 19427 From memoxy I
think they are the same,

Tuxrn to p.3119 Vol, III which is feedstock supply

contract..l read paragraph (c) (read)

" for naphtha, irrespective of the port of loading, the
average of the posted prices for Kuwait crude oil of 31,00~
31.9° API gravity, os determined in sub=paragraph (a) above,
plus U.S. $0,02 for each full degree by which the gravity of
the naphtha is above 31,00 API;"

so we have it
under feedstock supply contract Europa Refining
paid for naphtha the posted price for Kuwait crude
plus 2 cents for each degree of gravity above 31
degrees? Thet is not correct, a2as I said before those
prices were nodified, so we did not pay those
prices..."payable" would be correct, not "paid"?
If we take the gravity of naphthe at 62 degrees and
the posted price for Kuwait crude at $1.59 per
barrel, was the purchase price payable 52.21 per
barrel, I think you can tzke thosce figures, because
Mr Mewton gave them in evidence? Yes, as a piece of
erithnetic.
Here most of your supplies coming in &t 65, 66 and
67 dagrees? lMostly 65,
Would that then make the total purchese price
payable 52,27 per barrel at 65 degrees? If that is
the arithmetic, yes.
Is thet price 32.27 40 cents sbove discount price in

the 3P pronesail? ‘es,
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Turn ne¥»t to the processing contract which begins
2t p.3134 and turn to pricing provisions cl.402

at p.3138

"The amount per barrely feou.be refinery loading port,
(including the cost of the crude oil, the processing thereof and
all other outgoings) to be paid by Panecast to Gulf, or to the
supplier and refiner from time to time designated by Gulf,
for each barrel of naphtha, gas oil and wide cut distillate
processed for Paneast hereunder shall be s

(a) for naphtha, irrespective of gravity or the refinexy
loading port, a base price of $1,46 pcr barrel with said
base price escalating cent for cent with any increase or
decrecase in the average of the posted prices of the
companies specified in sub-paragraph (a) of Clause 4,01
hercof for Kuwait crude oil of 31.0° - 31,90 API
gravitly above or below $1.50 per barrel;®

now is the difference, again arithmetically,
between the base price for Pen Eastern's purcheases
of naphtha of §1.46 per barrel escalating as

provided and Europe Refining's price payable under

-
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the supply contract of 32.27, if we take 65 degrees
gravity, is that difference of the order of 30 cents
pex barrel? Youx question is incorrect, you said
that the purchase price, this is & manufzctured cost
under refining, thet is o great distinction,

I am relying on words of the contrcact? It doesntt
say purchese price at all,

It begins by saying

"4,01, The price per barrel, f.oebe port of loadinge.."

continues through to 402 "The amount per barrel...
$1.46 per barrel"? Thet is not purchase price, that
is menufactured cost...this is a determination of a

nanufactured price.

BENCH: Was thot the price to be paid by Pan

Bastern to Gulf? It is not & purchese price, it is

the cost of crude, the cost of processing and all

4,

other outgoings, and Pan Eastern has to pay that to %4 .

COUNSEL: Was the difference in price payable by

Pan Eastern to Gulf for naphtha $1.45 as base price
and price payocble by Europa refining to Gulfex for:
naphtha fox refining 52.27? Yes.

Would it be fair to scy that under the BP feedstock
proposzl what wes described as a rebated price for
the naphtha waes much lower then the price pcycoble

by EBurops Refining for naphtha under the feedstock
supply contract? The distiaction being one is the
nanufactVring price and the other is the trade price,
yes, thexre is 2 difference.

S$till on feedstoci supply contract, wos it a

Buropa Refining decision whet feedstock it imported
for the Whengarei Refinery? Yes.

Not Gultts? It was negotiated, 1t wes negotinted

on whgt Baropo Refining wanted, Gulf weren't
conteolling oud businas

«a
- PO S AN D e
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As far as Gulf was concerned, Europa Refining could
bring in a2ll crude and no naphtha? Contractually
yes, pnysically impossible.

During these tax years did Europa Refining usually
bring in its shipments both of crude and naPhtha?
Very little crude.

Wes the crude proportion something like 15% in volume?
Well at & guess it might be, yes,. I can't say for
certain, if you heove taken figures out and satisfied
it was 15% I would not guarrel.

In the carly discussions with Gulf concerning

feadstock supply wrs the emphasis on both crude and
naphtha? Yes...you say the emphasis, I'm not

quite sure how you can hesve erphcsis on two, but
both were discusscd, that is the correct answer,
Look at Vol V p.5332 whexe the internal Gulf
menoranda begin, There zre the memoranda which
were nade availeble through the Crown during the
procecdings of the lost case, <o I identify them
correctly in thert way.

Yes...now return first to p.5333, in peragrzph 3

last sentence

"It is further his intent, at present, to take his
full requirement of crude in the form of Spiked Kuwait and
negotiate his own swap arrangement vith Shall or one of the
other participants for his share of Sumatra Crude."

and then At p,5334 paragreph 2

"Since it now appears that the rclationship between Gulr
and Europa will involve the sale of crude ¢il, 1f and when
the New Zealand refinery goes on streainy we plan that the
Crude 0il Departirent conducts negotiations with Europa
concerning » possible future purchase of crude 2il to meet
their requirements,"

now would you agree the

emphnsis in thet memorandum is on crude o0il? tlell,
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I agree that Mr Hoffman's surmisce which is in this
letter puts emphasis on crude oil, but thet is purely
his surmise.

Now turn to next letter p.5336, first sentence of

paragraph 2

Mr Todd has made it clear that he has been quite
satisfied with his relationship with Gulf and that he would
propose to negotiate an extension of his contract with Gulf
to provide him with the necessary crude oil for his share of
the refinery operations,"

again is the emnhisis there on crude?
Thesc letters are in 1956 and Gulf hoad no notion

as far as I know of what type of feedsiock we would

4
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prefer.
Turn to p.53240 for a stoatement of your feedstock

requirements I read peragraph 3,

"Mr Todd states that he will require from Gulf approximately
4,000 B/D of feedstock, which could be in the form of
approximately £0% Kuwait crude and 50¥ Kuwait naphtha. While
this stream will not supply him with his present market require=
ments of gasoline, it is the intent of the consoxrtium members
to run the refinery to supply New Zealand's product needs with
the individual participants effecting exchanges themselves to
achieve proper individual product balances. Todd states that
Shell has already offered to supply a common feedstock, but Todd
indicates that he would prefer to supily his own so long as it
is consistent with the refinery's capabilities and as close to
his own product balance as possible, He further states that
a 50-50 Kuwait crude and naphtha balance comes close to this
but he is not adverse to Gulf offering a different feedstock
if it would find doing so advantageous,”
That carries with it a very
long story, I spoke of two yerrs oX negotiations
between participants and this is 211 wrapped up in
that situation, snd involved lenthy negotiations,
Shell stond out very strongly in designing the refinery
run on a Serca fcecedstock of which they had good
availabliity, and they wished other perticipants to
make their own arrangements for their feedstocks
and exwchange those feedstocks off shore New Zealand
with Shell who would then put in single feedstock
into New Zealand Refinery. There wvere certain
economies to be achieved in operation of refincry
running suitable for fecedstocl: such a5 derea, I had
the strongest objection to doing just that, it
occupied fantastic amount of negotiation, and a great
dezl of this discovered after represents considerable
degree of surmise on the part of Gulf, I kept
playing an independent role with Gulf znd with all
the others, and a great dezl of what I have read

represents surmise and speculation on the part of

Gulfr,
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Would i% be reasonable to say thet if in comparative
terns crude oil was veryv cheap and naphtha was
currently expensive, it might be worth while bx¥inging
in more crude to the New Zealand Refinery and
exporting some heavy ends? That is an exercise in
cecononics which all compenies in New Zealand have
carried out and none hes found it possible to
econonically import crude and export surplus

products excepti one, Ccltex.

i . ————

U
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Does Caltex have a sinilar market pcattern to Europa?
Yes, and that is theix problem, because having a
similar market peottern to Burope, but having
inadequate availability of naphtha they have been
forced to engage in uneconomic exercise by inporting
a percentage of crude higher than their market
pattern justifies and resoxrting to the disecononies
of backhauling fuel o0il, it is purely a2 diseconomy
because New Zealand is at the far end of the petroleum
supply line from the Middle EBast and while rcefineries
which straddle the trade routes can quite economically
Prrticls : :
oncerry surplus swemPizmr because there is no freight
penalty since the on carry is only pert of the total
ultimate bhaul, in the case of New Zealend it involves
a back haul which is a marine diseconoiy. Caltex have
had to resort to this, and they hcve resorted to
another measure because of their sinilar pattern of
high degrec of light products to underuse their
capacity entitlement in the New Zecaland Refinery and
supplemenf thet underuse, bringing from sources lying
between the Middle East and New ZTealand onhaul
products, finished products, which has had the
edvantoge to Coltex, twofold, no, threefold advantage,
firstly, Burope Refining Comprny has...
SENCI: For the reasons you have developed and others
yoﬁ night develop, Caltex has had its problems in

pursuing this course? Yes,

1. P.,M, COURT ADJIOURNED
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2.15 COURT RESUMED
Mr Todd, I want to move now to the question of naphtha
exchsnges, derlt with in brief of evidence p.52 line
31, »nd you produced EXBT P and I think EXBT P shows
that during the period of October 1967 to March 1971
the quentity of barrels of naphtha, the subject of
these exchesnges, was over 3 million barrels? 1Is
that 211 the exchange companies....top right hend
corner, oh yes.

So far s those last two Shell exchanges were
concerned, was the basis of exchsnge Government Bench
Meark velues for naphtha a2nd products,

What was Bench Mark F.0.B. for naphtha during the
currency of those two exchange 2greements? I can't
sey off hand, but it is on record.

Would it be possible for Europa Refining to supply
the details of Bench Mark Vzlues which it must have
used in producing EXBT V? If it hasn't put in, it
may not be...but I think it could be made available.
Was the Bench Mark price for nephths at the times of
the two Shell exchanges well below the price Europa
Refining psrid Gulfex for the naphtha? I ~m not

sure if the bench mark included the freight, if it
did so, then I should think, relying on memory, theot
the cost to Europes Refining would be less thsan the
Bench Mark exchanges, but I'm not rerlly sure,

My understanding is that there is &n ¥,0.R, Bench
Mark price for naphthe and at 211 mrterial times

it wes below, well beiow, the price paysble by
Europo Refining to Gulfex for its naphths under its
feedstock supply contract? It would depend upon

the ecgreement with Shell, ~and from memory the

agreemcent with Shell is to exchrnge navhtha delivered
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2t the Mrrsden Point Refinery a~t Whangerei and would
therefore include freight content in the naphtha, and
if I 2m correct in this assunmption, then the value of
nrphtha delivered to Shell for velurtion purpose...

I ~m getting confused..the valurtion basis cttributed
to naphtha exchsnged with Shell would be the c.&f,.
velue of the composite Bench Mark...I may be wrong
but I think that is it.

T~ke in two steps, compering F.O.B, prices, will the
Bench Mark F,.O.B. for naphtha right through the period
be well below prices payable by Europa Refining

under the feedstock supply contract? If you take
thzt element of exchsnge in isolation I think that
would be correct.

Are you not sure viewing it 2s peckege of F,0,B.

plus freight, the proposal 2t the Bench Mark figures
wos greatexr or less than the totel peysble by Europa
Refining under its contracts? Trking it a2s & package
of F,0,B. Bench Mark, the affreightment contract,
including the benefits of the alternrte freight
contrect, then without any reference to any figures,
I should think there wouldn't be very much difference
but when I sry that I say it with quelificotions, I
heven't seen it or heve the figures in front of me.
In giving »n answex do you take into sccount the
freight concession under the esncillary ~greement?

On, yes, I think thst Shell in turn in exchznging
products zlso did in bringing their products into

New Zeeslond but again I'm relying on nenory.

In respect of naphth~ purchasces by Europs Refining
which were then exchonged 2s shown in BEXBT P, did
Europa 0Oil ~-btain the right to dividends through

L I . N s - g 3
faegocipted lioforiasts ond Poan Frstorn urdor theoe
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processing contract? Yes,
Would you agree then that 2s the result of these
exchanges substantial benefits accrued to Europa 0Oil
through its right to dividends from Pan Eastern? I
would say thrt in addition to the savings which are
shown on this EXBT'P, there were also furthér
substentisl benefits, in the form of dividends from
Pan Eastern,
As a result of the provisions of the processing

10 contract, did those dividends reflect the quantity
of naphthe supplied under the exchange arrangement?
Under the processing contract there is no distinction
regarding the destination of the production whether
it is processed in the refinery by Europr Refining
Company or whether the products a2re exchznged upon
arrival in this country, there would be no identifi-
cetion of any sort in thet regard.
In either crse the profits of Pan Eastern depend on
the volume of purcheses and the feedstocks involved

20 under the feedstock supbly contract? That is the
essence of the whole arrangenent,

NO. 3 (EXBT NO. 3, NAPHTHA EXCHANGE CORRESPONDENCE)

Now Mr Todd, I'm not proposing to ask any questions
about that exhibit, I am asking about EXBT P, Did
Europe Refining hzve the right to purchase gesoline
and other rroducts from Gulfex under the feedstock
supply contrect? Europa Refining had an ontion, I
think, ageain you are referring to contracts long
since disappeared frow my memory, but there was an

30 option or a right, there was some provision for
Europa Refining to purchase finished products under
the Gulfex supply contract,
If I could recd to you the pricing nrovision in

respect of supply by Gulfex of gssoline and other
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products (P-3120x

"7.02. The price per gallon for the finished products
referred to in Clause 4.01, i.e. Motor Gasoline (all octane),
Jet Fuels, Kerescne, and Gas Oils, irrespective of the loading
port at which delivered, shall be the lowest posted price for
each of such products, f.osbe Caribbean or Persian Gulf
loading ports, as reported in Platt's Qilgram under the
heading "Caribbesn, Middle East and Far East Refined Products
Prices", which is in effect on the date the tanker commences
to load,"

under the processing contract was there a2 provision

for negotiation of o base price in relestion to

finished products? Yes, I have a recollection of

thet.

Under the 1962 processing contract, was an example of

» base price given which was exzctly 2.5 cents per

gallon below the then posted price for gasoline? I

remcmber this came up in evidence in the last case

and I gave evidence on this matter and rather than

rely on my memory on this metter, it might be better

if we hezve the evidence thot I geve before.

I can't refer you to the exact pzge of evidence, but

would you accept that there was a bsse price example

given in the 1962 contraoct, perhsps I can notw give

a page reference, it is p.1l40 line 13

“In the processing contract (EXHIBIT 1) paragraph 4,03

you see in the middle of that paragraph - ("for exampley as of
the effective date of this Contract the vaities agrec that the
base amount per gallon for 93 R.O.N., Motor Gasoline and 83
Re0.Ne Motor Gasoline is 7.4 U.S. cents and 5.3 U.S. cents
respectively )"? Yess  That i1s not to be found in the 1964
contract? Correct, I refer to B%y page 7 of Case Stateds
You see the paragragh is the same but that is left out?  Yes,
If you look again at the 1962 paragreph, do you agree that those

two amounts there set cut 7,4 and 5.3 represent a discount of
2,5 U.S. cents in each case?®

the ~answer there was "yes", 1Is the position that

Buropa Refining could hsve purchased products from
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Gulfex under the feedstock supply contract but it
preferred to enter into the naphtha exchanges to
get the extrs products reqgquired? You seem to be
getting at two seperate mntters, you are quoting
something from the 1962 contract and now ssk some-~
'thing in immediste conjunction with the other
suggestion, and I don't quite know where this is
leading, and I think that to be explicit about the
whole thing, I thought it might save time to read
the evidence, but to recd only pest of the evidence
could be quite misleading to this Court, I ~m not
suggesting counsel intends thet, of course.

Would you enswexr the previous question? We are
telking about the feedstock contract of 1964, tha

enswer is thet Europa Refining had o&n option undelr

- —
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the terms of the provisions of the 1964 contract.
Would the benefits arising to Pan Eastern ~as & result
of any such purcheses under the feedstock supply
contract have depended on the base price negotiated
by the prrties in respect of gesoline and other
products? There is a provision in the 1964 contract,
relying on memory for accuracy, for the parties to
meet at some stated date before the end of each
calendar year to negotiate the terms upon which Pan
Eastern would buy crude o0il and process gasoline

for the ensuing year., At no time did the perties
ever neet, so thet in fact that portion of the
prévisions of the contract never became operative
end one of the principazl reasons why no attempt was
mede to cause that part of the contract, thet is

the Pon Eastern contract, to be made operative was
thet, 2s I geve in evidence in chief, the affreight-
ment provisions for freighting the finished products
which could have been produced under the provisions
of this clrsuse had the parties met and hzd they
agreced, the affreightment provision wes defective
and the cost of the freight made the whole thing a
nullity,

Aled,

Hawre the provisions in respect of finished products
remained in both the feedstock supply contrect and
the processing contract right up todry? There has
been no ~mendment, the provisions for the finished
products in the processing contract never becane
operative,

Do you say they never became operative becruse Pan
Bastern ~nd Gulf never a~greed on a base price?

They never mct to agree, (Reference in processing

contrcct pp.2139 to 3150),
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I want to p~ss now to gas oil, we know that under

the feedstock supply contract Gulfex agreed to supply
Buropa Refining with gas 011? Yes.

And we know the supply was to be at posted prices

for 53 57 D.1. gas o0il F.0.B. Abadzn? Yes, thet

was the quality of gas oil being shipped.

As a result of the letter variation in March 1965,
was the supply price then posted prices for 48 52
D.I, gas oil F,0.B. Abadan? That was part of the
negotinstion I had with Gulfex to grant lower bprices
to Europa Refining for naphthas, for middle distillate
or gas oil, and the result was Gulfex agreed that
although they were continuing to supply quality
represented by the 56 D,I. thg rgreed to reduce the
priceiof it equivalent to 2 lower rate, in effect

to give discount,

In 1962/54 period were discounts off the posted
prices of gas o0il available in arms length sales?
That is very difficult to answer, gas oil at all
times hrs been a product in,one ney scy, preferential
demand ~nd it is not easy to get any definitive
information in rclation to gas o0il, the situation may
vary from one supplier to another, but 211l I can add
is thot Gulf have alwoys been unwilling sellexs of
grs oil to Europe, in the 1956 contract, and rgain

2s I said in evidence in chief, reluctrnt to sell

us gzs 0il a2t 211, #nd in a siturtion of that sort
discounts could be spasmodic,ithey mey represent
certain comprnies which may heve availrdbility, but
not in general, but it is one of the most difficult

arcas of pricing to get any informsition about it.

w

In the previens case as part of evidence Mr Noewton

preduced veovions graphs comprring postod and Jdiscount

prices and if I might rgfer you to BABT at p.o64
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Volume II headed

“Caribbs.© tosted and Discounted Prices for Gas 01l
(48/52 D,I.) i :0-1964 baced on Platt's Channel Port Indexe"

Yes, thot is a
chert which in the previous case we rejected because
it is completely inapplicable to east of Suez area.,
Channel Port Index represents the situstion in European
refining market, which is entirely isolated from
east of Suez area, and presentation of this chart
was a distortion of the merket position east of
Suez, In Buropé you have many refinerxies heavily
over built in post war period, a great deal of
reconstruction went into them, and we have g -special
situation in Europs” where refineries were selling
at any reduction price they could get. The Channel
Port Index was » curious situation which was related
to the heavily dcpressed and highly competitive

European market based upon the fact, as I said in

P

evidence in chief, a refinery wifh vnused capecity
whichis avery costly instrument, and the temptation
of such refineries to engage on production of the
incremental barrel, because if the refinery is running
at 70% capacity it is a capitcl intensive industry
2nd the costs of the refinery are loanded against

70% of production, therefore such a refinery has a
temptation to run incremental quantities at a2 very
small nargin of profit because theat then returns

him a better return then if he runs af70%. &nd

this is a situction which existed in BEuropa and this
is why we protested against the production of this

-egarding the gas o0il east of Suez where this

Iad

Buropeon situation did not exist. T objected to
the chart then and I object to it for the same

Xeason v,
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So far zs I can seec Mr Newton was not chzallouged

in that case? I .think there was so much we objected

to of Mr Newton's cvidence, that we may have over-
looked it.

Is that your explanation? Ne, it is not my exnlcnation,
Wes the gas oil Burops Refining was taking under the
contract 2n unfinished gas o0il? Standarxrd D.I., 596
ges oil produced in Kuwait 2nd is unfinished in
regard to New Zealend market, but it is used in that
state in the Indian market, New Zealand has been
highly spoiled in the very low sulphur content of
the market gas oil used in this country. The reason
ve are spoiled is twofold.

Is 48/52 D,I, gas o0il refined or finished gas 0il?
Same chrracteristics as D,I, 56 but it has a
differené; cetane, it has a2 lower cetane value and
thet is the mein determinate of the initials D,I.,
thet means Diesel Index, ané therefore the 43 or 45
has a lower diesel index, it is a poorer grade.

Are you referring to the gas oil Europa Refining
brought in? No, it brought in the 55 D.I,

And wrs to he priced at posted price for 48/52 ges
oil? A~As I said it is simply  discount by Gulfex
being recorded a2s the differcence in posted prices of
those two D,I, clessifications, It is a straight
discount on the D.I., 5%, that is the simplest way

of putting it, and that is the correct way.

Would you ocgree that the type of gas oil supplied to
Eurcpe Refining was worth less than 48/52 D.I.

gas il on world merkets? It is worth more,

Do you say vour feedstock gas oil was worth nore
than 48/52 P.1. gas 0il? If it hrs » higher posted
price it nust have n higher worth,

Has thexe ever been ~ pnosted price for feedstock grs

0il that you import? 1 think that out of Kuwzit there
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is no posfed nrice for naphtha, nor a posted price
for gas oil, I sey I think, I'm not quite sure, but
by reference to posted prices of competitive sources
of these m:sterinsls from other refineries situated in
the Persian Gulf owned and operated by other compenie:
who do post prices, that the posted prices so
published are used in our Gulfex contract as the
reference price, I think that flows & great deal
throughout the pricing reference in the Gulfex supply
contract.
tthen wes the question of a direct discount on crude
from Gulfex to Buropa Refining first discussed? Agai:
I question the meaning of 'direct discount”,
We know thrt in the letter variations of March 1965
the supply prices under the feedstock supply contract
were reduced retrospective to the beginning of the
contract a year earlier? About o yeeaor.
The contract was dated March 16647 Yes, I wos back
in Pittsburgh in March 1965...yes.
When was the first discussion about a recduction in
the supply price? I think thet is recorded in the
earlier evidence, I think from memoxy it occurred
on the signing of the 1962 contr2ct, I may be wrong
and it may be on the signing of the 1264 contract,
they were pursuant to clear understanding I had with
Gulf thst at an oppropriate time on settling of
Gulf's problems on pricing, thrt discountswould be
granted, I+t would be helpful ~s I am relying on
menory to check whether it was on the signing of the
1262 contr:ct or the signing of the 19451 contract,.
I know T gove evidence.
It wos on the signing of the 196 contract (xeference

p.i4%). It begins at line 17 and the reference 1is
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at p.l147

“"Completion of the 1964 contract, the execution of it on
10th March. Mr Elston Law gave me on the afternoon we both
departed from Pittsburgh my executed copy of the contracts
other than the Pan Eastern/Gulf contract which had to be executed
in the Bahamas - or some delay in any case in execution, He
was proceeding in his role as mid-East crude oil co-ordinator
the same evening to Geneva to a meeting with OPEC - I think
Geneva; it may have been Teheran, He expected to be there
for six weeks or two months and a question of the policy which
Gulf would adopt in invoicing crude oil into New Zealand direct
would be to some extent conditioned by the results of the OPEC
negotiations. I gave in my evidence that no provision had -
been made in the supply contracts for any discount off posted
price. I agreed with Gulf that this matter could best be
left for later determination which was their wish, and in fact,
on the undertaking I had received from them that discount would be
a trade discount which they could live withe They were
particularly concerned as being one of the largest crude oil
sellers in the world and particularly with vast contracts for
crude in Japan, not to make any decision regarding the discount
for invoicing into New Zealand until the matter had been
carefully examined with all these considerations which lay behind
the problems. And that is how the matter rested at that time.
When was it decided that the discount should be 16%? I think
from memory that was decided at the further meeting I had in
Pittsburgh - I think it would coincide with the ~ OPEC
Conference was over and I went back, I think. It is hard to
identify the trips. I feel pretty sure that the discount
negotiated was negotiated in person by me. You have no
record at all? Well if I could have more time to identify

the discount letter., I am now looking at Bl ~ March 1965,

Yes, I was in Pittsburgh at that time, Was it agreed about
that time? No, in March 1965 ~ I am sure of that, Yes, I
returned to New Zealand on the 30th March 1965 and was
confronted with the surprising income tax letter. That was not
a very nice homecoming,"

is the
position then that at the time the 1954 contract was
signed the question of a discount under the feedstock
supply contract was discussed but was left over
until Gulf hod settled some of their international
prxoblems? On that cle~r understanding., 1In late
1964 and early 1965 were the Europs compenies
involved in 2 pricing enquiry rlong with other
Internrtional companies? 'Yes,..1964, let us get the
dotes right, I think the first was 2 letter from
the linister of Industries and Comnmerce, I don't

think it was 1964,
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o record of it, then I don's dispute it.
Do you accept it if I say thet at the end of that
meeting on the 25th Tebruary 19265 it was left that
the Industries and Commerce Department would ask
each conmpany for invoices for feedstocks to check
on the discounts of posted prices and freights? I
have no recollection of the letter.
Mr Todd, I am suggesting to you thet in late 1964
and 1965 there was this pricing enquiry and that ot
the end of Februrxry 1965 there was a meeting between
officials and o0il compesny represcentatives when
the question of discounts on feedstock supplics was
raised and it wos left to the depertment to ask each
company for its invecices to check the discount? If
thzt is on the record then I don't dispute it whatever,
whet I gave in evidence yesterday was the occasion
when Europe was asked to produce its contracts.
That is clear ih my mind s it was pert of ny
preparation of the evidence.
Did this pricing enquiry pley any pert in the
completion of the lectter variations the following
month in March 19657 No..there wes arclear cut
unlerstonding in 1964 that the vrices under the
facedstock supply contract would be discounted, and
that was in terms of the agreement signed at that
time, ond negotiations which preceded that cgreement.,
Coming to the discounts provided for in the letter
varietions in Merch 1265, in the casc of crude
they ~mount to approXimately 10% off nosted prices?
Tes,
Did you negotiate the percenteage with Gulf? Yes..
I wanted more. I ncogotisted with Gulf officers
and I succeeded to prevail upon them to give us

123% subjcct ©o approval of Gulf management, and
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Gulf management turnzd down 12Y% and felt it was too
much, and they s2id the best they could do at that
time would be 10%, T am only quoting whrt I was told.
In 19266 there wes o further variation by way of a
slightly increased discount? Yes,

On whose iniative was this? Mine,

Thrt was the recson for it? Bechuse discounts were
prevalent and 2 little larger thon the previous year
ond I wanted our import prices into New Zealand to

be as low &s I could possibly get them znd I
negotiated a further discount.

The next variation wes 1970, between 19656 z2nd 1970,
were there chonges in the merket for crude? Yes,

Did crude discounts increase substantiolly during

that four year period? Yes,

But there wos no variation of the fecedstock supply
contract at all during that period? There was nog,
for the sinple reason with a very large conmpsny, this
was peanuts, I hnd much bigger issues than that. 1
don't believe in doing business to win all thé
argunents, I like to win a lsrge ~rgument now and
again and let someone else win the small ones.

So it was not an issue vou wanted to argue abhout? No.
Is the positicn that the difference between the
discount under the 1956 variation and the 15% discount
in the processing contract came to Eurxopa 0il in the

form of dividonds from Pan Zastern? Yeese,. but I
/

ied V2SR

gexe given in evidence the totel quontum, in the
whole period 519,000 in a pericd of some seven years.
Now 1 waont to cone to relationships between Europa
and Eurocopo Refining, undex the 1967 contracts was it
Burope ©Cil which was to get the benefit of a freight
concession through Pan Beostern? Pan Enstern wore

to get the bLenetit and of course Euvropa 0311 would
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get 2 resultant benelit,

Was there a dJdoubling provision which gave Europ: the
full difference between the freight at A.F.,R,A. and
freight ot Intascale prices? No, there was not a
doubling, I can give the full details, but to cut

it short I would say the effects would be that the
saving between the A.F.R.A, rates and the alternzate
base rate to the extent of the use of merine
transportation enployed in the transportation of the
feedstocks to Whrngarxei would be mede fully available
to Euronpa 0il, fully availeble as dividends, but
equivalent to it, I could go into the cdetails as to
how that was nachieved, but it woes not a doubling.
Comparing the 1962 znd 1964 contrects, is the
position this, under the 1962 contrzcts Buropa Cil
obtains the freight concession through Pan Eastern.
Under the 1957 contracts Eurxopoa Refining obtains

the freight concessions itself? Europa Refining
obtains freight concession znd 1laid down feedstocks
broucght into Hew Zealand and thus adding to the taxeble
incone of Europas Refining in New Zealsnd,

Could you snswer ny (uestion of conperison, under

the 1862 contract Eurona 0il was to get a freight
concession ~wount, and under the 1664 contract Zuropa
Refining gecits the cu.. ession? Yes, and I gave the

reason in my evidence in chief.

cl.1502)

"15,02, If during the term of this Contract, Europa
merges or consolidates with another company or sells or
transfers its ownership interest in the Nofinery to another
company, firm or pcreon, Europza adrscs that it will, as a
condition ¢f such merger, consnliduticn, sale or transfer
regiive the cempany witn which it mergee or cansolidakes or the
purchaser =i the intercst in the Rerfinery to assume the
chligaticns »f Europa vnder this Contract.”
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why was thst provision included?
The Americans heve o term which they call boilerplate,
and the truth of the matter is that when it comes to the boilerplate
I usunlly lezve il up to the lzwyers and I anm stuck

to give you nn imnedistefeasmar ., criwsn .

Would that provision have allowed Europa Refining to

"~ - — e — R - ——
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assign fcedstock supply contract to Europa Oil along
with the shares in %Zhe New Zealand Refining Compeny
Ltd? (stopped)

In your brief of evidence you expressed your concern

at the time that Gulf might prove awkward over the

b

rrangements between Europa 0il and Europa Refining
agreed to by Mr Carnichael and Dr Law? Yes.

I am suggesting if Gulf had proved awkward over

that memorandum could Europa Refining not have

sinply assigned the contract to Europa 0il? I just
can't answex that, it is a new point, never been
brought before me before, and I Jdontt know whrt the
answer is.

Now coming to Europa Refining, were o2ny of Europa
Refining!s transactions with Gulf and Zuropa Oil ever
reflected in its profit and loss cccounts? With
Gulfex you mean.

Were any of those transactions ever referred to in
BEuropa Refining's profit and loss accounts? I am
stuck to answer that one.

Did Burcpe Refining ever have & trading account as
pert of its accounts? Europa Refining as I understand
it had a running account with Zurope 0il which would

eeeI'1ll loesrve the answer at thot.

During the tax years in question did Europs Refining
ever haove any staff? No.
Dicdd it pry any Directors! feces? I'm not surc of that.

Did EBuropa Refining ever issuc invoices to Europa
0il? it had I uwndersiand ruanning cccounts and I
dontt think invoices were passcd to end from the
companies ot all.,

Was any documentation or other work in relation to

Juropn Refining's supply arrongements with the Gulf
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orgnnisation carried out by EBuropa 0il staff? The
officers of Ruropa 0il carried out also the functions
of EBuropa Refining.

At the expense of EBuropa 0il? Yes, which was quite
all right because it all came in at cost arrangenent
of delivery to Europa 0il, it would merely be an
exchange of charges back and forth between the two
companies and end up in the same net result,

Apart from interest, were debits in the profit and
loss account of Europe Refining right through this
neriod very modest? I can't answer that.

I want to move now to the organisation agreement in
1964, EXBT Bl2 (p.3188), and reference in your

brief is p.43 line 17, in your brief at p.43 have
you explained the reazscns for entering into the
recrganisstion agreement? Yes.

I would refer you to your evidence in the previous
case, VYolume 1, p.78, line 1%, "Jhat wns the effect
of this agreement for reorganisation ©f Pan-Eastern? I am a bit stuck
«e.t0 answer thet'", that seens to ve c¢ne only
reference to it? Yes,.

In 1659 you were stuck to answer the question as to
the effect of the reorganisation agreement, but you
heve in your brief of cvidence in this case given

an ¢xplanstion of the recrganisation agrecment? Yes.,
find I want to a2sk you how is it you are able to give
this cxplanation in 1972 when you ore stuck to answer
the «ucestion in 1%69? The simple answer is I heave
done Dreperration, I had done no prepereiion when I
was questionced before,

The pertics to this reorganisation ngreement are

Gulf ond Tedd Perzicinents?  Yes,

It is so stated at p.31882 I didn't intend to be
indefinite.
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Todd Participantsis thepecrent company of Europa
Refining? Yes.
ind Todd Investments is the norent compnany of Europa
0i1? Yes.
Why did Todd Pexticipants enter into the reorganisation
agreenent «ffecting Pan Eastern instead of Zurxope or
Todd Investments? I did hove a little note zbout
this, I would like to check on it (pcrmission
grented to look &t note). First of 211 there was
a provision in the orxganisation sgrcement for the
winding up of Pan Enstern at the termination of the
19056 contract, and as Pan Eastern would be engaged
in 2 new processing contract for the manufacture of
refinery feedstecks, it wes nceccessary to have an
egreecment that the winding up on the termination of
the 1955 contract would not be operative, that was
one pnrt of the provisions of the reorganisation
agrecement., The capital restructure, I don't appear
to have 2 note on that, but that wers to ensure that
there would be no doubt that Pen Lastern g¢ould be
held to be a proprietary company within the provisions
of the then cu;rent Proprietory definitions in New
Zealand,
For tax purposes? For whatever purnosce a proprietary
cecrapeony,..so that the previsions for restructuring
capital would fairly remove any doubdt on that question,
and as you recollect thet was a question raised in
the last litigation, so there would scem to be
open legnl argument whether or not Pan Bastexrn wes
a propricetary conpany.
We know thsat Eurona Cil was narty to the organisation
agreencnt unvder which Pon Eastern wes initially
set up, and we know that it wes Zuvopa Qiltg

subsidiary Associrted Motorists which was a shaore-
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holder in Pan Bastern, if there was to be any change
in the organisation @rrangements for Pan Eastern, wes
that not at least in part Europe 0Oilts concern? Uell,
yes, you might say that, yes.

fAnd A M,P,?  Yes,

Now I'm going to suggest to you without going through
the clauses that the reorganisation agreement contains
2 nunber of undertzkings by Todd Participants as to
how Pan Eastern and Pan Eastern's shzreholders will
act? Yes.

If you accept that stantement, is the position then
that Todd Participants wss gnaranteeing what Europa
0il would do No, because you see when this reorgan-
isation agreement was written, it was intended that
Todd Participants would acquire the shares in the
forn described in ny evidence in chief, and Todd
Participants was the appropriaste party because it

was the prrent compeny of Ruxopas Refining who in

turn hsd contract with Gulfex, so th-t it was the
natural order of things having reachatthe zgreement
with Gulf on this oxganisation, that Gulf would be
looking no longer to Todd Investments but to Todd
Porticipants and it was in the ordex of that expectation
thet the nntters referred to vou were cohxried out,

Had those un-dertekings by Todd Participants remained
in effcect under the reorganisation agreement even
though capital reconstruction woas not corxricd out?

o, !6_
The agreenent renmainsd unnltered and to thet extont

T,

it nckes ~ bHit of o nonsense.,

4,085 CCUIRT ADJOURNED 4,23 COURT RESUMED

in creating

[&]

I went 4o nhrss now to the objective

BEurops Refiniang and having it iv the 1964 contwyact,
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and refercnce in your evidence at p.35, where You
give four objectives that were to be served, what
was the main reason of the four? X ~n lcoking to
sce the order they are in, the main reecson I would
thinl wouldl be frecing from Gulf pre-emption hecause
until I ot free from thnt Gulf had me by the short
heir.
You also refer at ».4% in your brief, we will come
back to p.35 2t D.46 you come to cpplication of the
Motoxr Spirits Licensing Authority, and at line 19
you sy
"The application was heard on 5 October 1964 and although
I thought other companies would not oppose¢ the application,

there was in fact opposition and the proceedings went badly
and finally the applicaticn was withdrarm."

I
show you BEXBT No.4 (Proceedings before rotor Spirits

Licensing).

TO BREMCH: You have in front of you whrt is szi<d to be a

recnrd of the hearing in front of Motor Spirits
Licensing futhoxity...it is a record of psart of the
hearing? Yes, a recorxrd of only very smoll peorxt.

COUNGEL: Full record is available, no coubt you

hrve & cony in your office too? No, we tried to
get trongexint fron liotor Spirits Licensing but
they hrve destroyved all their recoxds,

I read to you from this statenent of Jour counsel

Mr Tcylor on resumption of the hearing, and I refer

to Deraguvanh 4 at pL.E1 !

"How the point on which I requosicd an adjournment on
ﬁonday, gentlemen, touched upon the ycasens why Europa 0il
ltscif was not the applicant.  The main rcason,.sir: vhy the
agplicavien did rot take thet form vas because of taxaéion
considerstions affecting Duvcpa and its siharcheliders, relating
in p?rticulnr to rebention taxe  If Europa 0il had made this
application and used its own funds for contrituting to the
C

ceiinesy's share af eanit g IR R R I R Ty T R ooy 3
TYTG o saare of capltl DL wonll fuers fau0ived £i50,000
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in retention tax. So there was the problemy, not only of
retention tax in relotion to the formation of New Zealand
refining, but the later problem of retention tax which could
arise if further capltal or long=-term advances had to be
provided fcr New Zealend refining, That is certainly in
contemplation of the partics and it may very well occur. So
that Europa Oil would have been at a very great disadvantage
tax~wise, apart from other considerations, and it was therefore
thought reascnable to distribute funds so that Europa Refining
could be established as a separate company.®

having reocd the passage and drawn
your atiention to Mr Teaylor's stotement thot the
main recson why the epplicetion was not for Eurona
Cil wes tax? Do you wish me to reply to that,
Yes, and I would like you to =ay on reflection do
you still say that the first recson stated At
p.35 of your brief was the mcoin reason? Yes, the
simple answex is ves.

Dealing with that first reeson, did ¢l1,11,02 of Y
y

WL o e i e e v e —— e e e e e e e o e

e
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Petroleum Products Scles contract (p.3010) give Gulf
Iron the option to supply Europa's requirxements
including crude, provided Gulf Iran met the best
offer zavailable to EBuropa? Yes.

Once Gulf Iran had responded under cl.11.02, did
Buropa Oil's obligation depend sinply on what was
provided under any feedstock supply coniract that
wzes entered into? I don't understand the question,
Did clause 11.02 give Gulf the right to meet the

best offer for crude thét Europa 0il could.get?

"11,02, During the period hecreof, GULFIRAN shall have
the option of supplying EUROFA's petroleum rcquirements in
Mew Zealand of lubricating oils, crude oil and other products,
provided that GULFIRAN meets ard accepts the best offer,
either for an f.oebe oOr c.lefs salc, available to EUROPA,"

yes.,
In relation to & feedstock supply, was the matter
under ¢1.11,02 that either the contract was made with
Gulf meeting the best nffexr or Eurxopo 0il went
elsewhexre? Othor products werc included, nanphtha and
gas 21l are products of petroleum, gave Gulf Irxan
a pre-cnptive right.
Do you agree thrt whether Eurcpa ended up dealing
with Gulf or with another supplier in respect of its
supnlies, once Gulf had the opportunity to neet the
offer uncder cl.11, cl.11 would heove no more effect?
I think comnercially we tended to nut the cart before
the horse, because I geve in my cvidence in chief that
Gulf sprecd the word around to ~11 other possible
vendors that they had 2 pre-cnptive right, and there-
fore the others knew if they mode :n offer 1 would
have to teke it back to Gull, ond whoever would
nake an offexr knowing that, this cowmpletely nullified
the opportunity of Eurona negotisting., If Gulf had
respected it and not told others, then I might have
got other offers, bHut under these circumsiances I
could get no offex at »11, it mernt L lost any

Tt A 1. 4

negotisting pesition T aight love hed,
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Was Eurxopa 0il committed under c¢l1.11.02 until such
time as the feedstock supply position was resolved
whether it was Europna Refining oxr Europa Oil or any
other company that was to be involved in the
feedstock supply? The pre-emption provision which we
have just recad terminated at the end of this contract
at the end of 1966, so until the termination of this
contract I had no means of negotiation for feedstocks,
for lubricating o0il or other petroleunm products,
everything was subject to this pre-emption,
fAcadenically you might say all I had to do was to
take my best offer back to Gulf, but for practical
purpose how could T get an offer from other companies,
oy AP DGl

gedeargs to toke it back to Gulf,

Whether it was Europa Refining or EBuropa 0il that
would enter into feedstock supply negotiation, would
malke no difference undex ¢1,.11.02? That is the point,
Europa Refining has no corporate dealing with Europa
0il at all, and therefore was not bound by these
pre-emptive pxovisions,

Do you say that you could go to any other company;
including Europa Refining for Zuropa 0il's require-
nents? T ceould go to any other what...

Do you say you could go to any compnany including
Europa Refining and enter into a supply arrangement
without coming up sgainst ¢1.11.02?7 I say that X
could not go to any coapany, Suropa Oil could not

go to any coupany under that pre-c¢nption agreement
without being obliged to take bock any offer 1t

mnight conccivably obtein without going bsck o Gulf
Iran,

Do you «yree that unless Gulf was ~grecable to

Europa Refining veilng the psarty to the feedstock

sunply contract, it conld rely on ¢1.11.02 agoinst
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Buropa 0il? T would say flatly or simply that Europa
0il could not negotiate to a conclusion with anybody
uncder that pre-emption agrecnent, it must go back

to Gulf Iran and 1 repeat that because Gulf had
acquainted the other potential suppliers of this
position, that any chance I had to negotiate with
anyone else was I would say stultified, or go further
and say useless, because once again, Mr Richardson,
who would ever negotiate in a complex and confidential
matter such as 0il supply contract and have all the
international implications that are involved if it
knows that immediately the negotiztion would have

to be conveyed to a competitor,

Did those samec difficultics apply to Europa Refining
in the sense that it proposed to supply Euxopa 0il in
New “caland? No, because there were certain
provisions written into the contract which permitted
Buropa Refining supplying Buropa 0il in New Zealand

or Suropa Refining could supply anyone else,

Was it then a mestter for agreement between Europa
Refining and the Gulf organisation? ‘/hat was a matter,
You said that it was agreed betwecen Europa Refining
and Gulf? That Curopa Refining could supply Europa
0il, that is provided in the Gulfex/Buropa Refining
contracts, but in addition thet provision having

been meéde in that respect, EBuropa Refining was free to
deveiop any other markets it wishes to develop.
Now we cone to the second sfated rerson on p,35 of

vour hricf {read),

w2, Leans tg o?ﬁaiy f;exi?ility in finarcing pavticipation
tnothe Few Zecland Refinery. Pegouge this 3otinery
was then estlzoted to cost up to 5ig, 22 miliion it

i celrabie o e able Fo £1a810 e e e Frgees .
its desirable to e able to finance outside uvopa Gil

(e ) Lisdted sad 2 segarate comgony oifered
greawen Tiexibility in this regavd,"
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what could Europa R2efining do
that Buropa Oil could not do in this regard? I would
tend to put that the other wzy around, that Europa
Refining could engage in financing this particulax
process without in any way entrenching upon the
finmnecial facilities or structures of Buropa Oil.
When it came to an increase in the capital required
by Europa Refining forxr participation in the New
Zealand Refinery, was that supplied by Europa 0il?
By this time, we are noW talking of the 22 million
pounds project, it was the 22 million pound project
which made it highly desirable to keep the finance
of the Refinery outside and independent of Europa
Oils, Europa 0il had no debts, no horrowed money,
and it wonld be much more desirable to finance this
very large obligation which all companies had agreed
not only to put up equity finance but to put up loan
finance, the finance was 22 million pounds, and
the burden of that would be much bettex carried in
isolation by a new company rather than involve
Eurcpa 0il, And these were the estimates of costs,
22 million pounds submitted by Shell to the New
Z2culand Governnent for approval of the establishment
of this industry and the finance of that 22 million
pounds under discussion with the New Zealand
Government arve recorded is thet the oil companies
wornld undertale to find the locn moncys and to
uncerwvylte the equity contributions if the Mew Zealand
public did not respoud, so thot it wns tost desirable
to finrnce this new undextaking by o company fornred
for trhis speci¥ic purpose, for this intoxest 1in

New Yeoland for this new industry.,

4.5

SVEMING ADINURMMENT

i
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THURSDAY, 15th FEBRUARY, 1973 - CASE CONTINUED

XXD OF MR BRYAN TODD (Continues)

Mr Todd, I want to pass now to the Europa Refining
supply arrangencnts and the memoranda exhibited in
Case Stated as EXBT 15 and in your evidence the
discussion begins at p.46 ,..all those memoranda
given No.15 in the Case Stated arc undated...whe"

was the first of these signed by Mr Carmichael and

Dr Lay? I don't really know becausc it was apparently

signed when I was overscas.

In what year? In the year 1965,..I'm looking at the
date here,

Arc you relying on paragraph 6? By ceye caught
paragraph 6,

Can you beg sure it was not 1865 that that docunent
was signed? I'm quite sure it was signed in my
abscnce because I wasnt!t awarc of it,

Cen you tell us when it was signed in 1965? I would
thinlk sone time during my absense,

To which abscnce? My absence overseas in 1945,
When in 1265 were you absent oversceas? [February
and HMarch 196§,

Was that the only time in 1955 you were absent from
New Zeclond, I really dontt know, I can't answer
that,

Hould you now turn to the last item in C.8.15, is
thet the copy thet has the words "ildvances" in

both first cnd third 1lines? .Yes.

4

that the firxst of the nenoranda that you

voursceld signed? Well now, I know thst when we looked

at the Cnse Stated there wos confusion as to which
wes the first and last ond 1 had thouvght they hed

been idenitified in the Case Steted to save this
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problem you are posing to me, they were signed at
substantizlly different times and great care was
taken by our people to identify the first and the
last 2nd are referred to in evidence in chief, but
I regret to see that in Case Stated that annotation
has not been made,

Look at the three separate memorzanda you signed and
then say the order in which you signed them? I
might fall into grave error, the distinctions are
very substantial but not readily observable from
the reading of the three.

Just take your time to read each of those three and
then give order that each was signed? 1I'll read
them, but I won't be able to guarzntee to give the
order in which they were signed, simply because it
would involve considerable consideration as to what

the differences are,

TO BENCH: The differences lie in the first three or

four lines, the body is substantially the same

throughout?

TO COUNSEL: I am highly confused,..I don't want, Mr

Richardson, to make a stzb at it.

TO BENCH: Are you of a state of mind where you can

say "I just can't say which was signed first" or

"I think it was this one but I have got some
reservations"? I find it difficult to say which
one I think, but there were so many considerations
involved in this question,..perhaps I could express
my thoughts out loud, the original one, whichever
one it is, signed by me when I discovered what I
regoxrded #s a grave erxor in the rnenorandum
pteprred and signed in ny absence by Dr Loy and Mr

Capnichzel. 1 corrected that position by issuing
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this note of instructions. Those instructions
stood until & much later time when the finance
regulations were introduced which I thinkvwas about
two years later, and an alter~tion was made so as to
avoid the situztion where a conpany by making
adveonces would be liable for investment in Government
securities, and in this case would have been a very
substantial amount, I think from menory the figure
thzt would have been involved would hzve been in
the order of $500,000 so thzt the amending note
was prepared to avoid the technical situatioh which
would arise out of the situation of making advances.
Then it was found that there was an error in that
later note because the later note then provided for
paynents to the New Zealand Refining Company and
none of the users were making payménts to the New
Zecaland Refining Company but because of disputes
which were individually made against the Refinery
by e¢ach of the users, a compronise with Refinery was
reached where the Refinery was to be kept in funds
by wzy of advances, although not onei%?wﬁhe users
were preprred to accept the invoices.
With the recital of those circumstances are you
able now to say that you fhink that the order was
this and tﬁat? I have said th:ot oﬁt loud to géf
a recollection of it, it seems to me that the last
of thesc three sets out the position prior to the
Finance Regulations. I am not familiazr with the
Investnent Regulations but it seems to me thay
constitute 2n advance which would then bring Europa
Refining within fhe 1969 or whatcever it was Invest-
ment Regulations, znd it was necessary to change
that, 2nd it scems to me that the middle of the

threce uvould rectify this point.
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Is this the position, as they appeaxr as 1st, 2nd and
3rd in Case Stated, the first one appears to be first
one signed in order of tiame, and followed by the
third one and the middle one was the final correcting
document? I think the third one is the first signed,
and the first one in this order was the second one
signed, and the middle one was the last one signed,
It appears the third C.S.15 was the first signed? Yes.
The first C.5.15 was the last signed? Yes,

tnd the second was the last signed? Yes..thaot is as
it appecrs to me and I hope I am not found to be

in error.

COUNSEL: Would you agree thnt the events of the

TO

last twenty-five minutes show how nuch confusion

can arise when docunents are not dated? I certainly
agree.

Can you explain why each of these was not dated? No,
I studied the position, carefully looked at the
respective situations of Europa 0il and Europa
Refining with particular reference to the obvious
breach of the terms of the Europa Refining sgreement
with Gulfex which would have arisen hed the Law/
Carmichzel memorandum been acted upon.

v

Hlow soon after your return in 19465 to Hew Zealand
did you sign the first of these memoranda? I think
there was some pause before the mrtter cane to ny
attention, but it would not be at the most more than
a few months,

Can you be sure you signed it in 16585? Oh yes, I

feel pretty certsin about that,

DENCH : Avout what time in that veexw do vou think

et s i gt o

you ¢got Laock hexe? I got back on the unfortunate
Iy 21st Mareh viaoe Anseasmnonts mre Al
gey 21st baxch wion assessments rre mede, T have

0 trouble in ideatifving thont dete,
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TO COUNSEL: Would it heave been in the first half of

10

20

30

1965 that you signed the first memorandum? I cannot
say, it would depend on when the memorandum came to
my attention, I know when it came to my attention’I
was deeply concerned,

Now the Finance Companies Investment Regulations were
made on 20th October 196%9? That is right., I think

I nentioned o moment ago that that wes a much later
event than my signing of the original note,

And you said in evidence that that was about two
years after you had signed the first memorandum?
Well, if I said that I would thinlk thest that wouldn't
be quite right,

How soon after the 1969 Regulrtions were made was

the second memorandum signed? I think thot was made
quitce soon after the Investment Regulations wexe
introduced.

Was it still some time in 1969 or could it have been
after 19597 It would take some time for the knowledge
of thcese InvestmentRegulations to filter through and
my answer vas to act prxomptly ~fter the Investmenf
Regulations were known to us; how soon the knowledge
of thc effect of the Regulations would become cleerx
I'm not quite sure, but I would think fairly soon
after.

Can vou say why the outdanted memorcnda were not
cencellad ond nrrked as cencelled ot the tine they
were replrced? That raises o nice point in my nind
of should I have snything on the record with regard
to thot nenorandunm because it being the breach of

the Burops Refining/Gulfex agreement, and the period
whon I corrected it, if that mcmorendern were on

the recoxds of the company in any official way Gui¥
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Gulf could perhaps use it against us in terms of the
breach and a later correction of a breach may not
have given us relief against Gulf,

(In 1969 there were two Investment ﬁegulations, the
fi~st being 25th June and the second 20th October).
Mr Todd, the previous case was heard in the Supreme
Court in February 1969, do you recall that in January
1969 Europa Refining_was asked by letter from the
Inland Revenue Department for details of the
arrangenents between Europa Oil and Europa Refining
Company Ltd? I have no recollection.

Do you have any recollection of a discussion between
Mr Phillips and Mr Smith of your conmpany on that
question late in January 1969? I think there were
hundreds of discussions betwecen Mr Smith and the
Inland Revenue Inspectors and I have no recollection
of any particular discussion.

If Mr Phillips says that he was advised by Mr Smith
in January 1969 that there was no written contract
between Europa Oil and Buropa Refining, what would
you say? I would say there was a written contract
which was rescinded, that is the contract which is
in the cu&se, the formal contract &nd the deed of
revocation.

Is it the position that these memoxranda in BXBT 15
were produced to Inland Revenue Department in 19727
I don't know.

Is it possible that none of these memoranda was
signed until after the first hearing in February 19697?
No, Mr Richardson,

Arc there any directors' minutes in either Europa
0il or Buroph Refining referring to these arrange-

nents? I shouldn't think so.
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How you say that in terms of these three memoranda
Europa acquired products from Buropa Refining ex
New Zealand Refinery not feedstocks? Yes.
Apart from these three memoranda, do you have any
other document or record {o support that claimn? I
don't think that there is any document or memorandun,
Would you agree that all the other documentation
during these six tax years suggests that Europa
acquired feedstocks from REuropa Refining? I would say

10 that all the documentation would not suggest that,
Would yvou like to modify tha answer to the previous
question when I asked whethexr there was any other
document or record to support the memoranda? No,
I don't think so, my reply wos that I know of no
other..you asked me was I aware of any documentation .,
or memorandum, I replied I was not aware of any, now
you say were there any, that is the difference.

TO BENCH: In short, if there were any, you didn't know

of it? TYes,

2070 COUNSEL: Look at EXBT J at p.3300 Jetter from Dr

Law to Denuty Chief Commissionexr of 11th July 1966,
do you sec from the first few lines that it is the
ietter of objection to the amended assessment for the
veaxr ended 31lst HMatch 19657 .The first sentence, yes. \

find the second sentence "I have been instructed..to object
to the asgessment
as follows", would those have been your instructions?
No, 5ix, Dr Law acts in & professional capacity and
in tax matters he handles the company's affairs, and
I would think that is a pizce of professional nicety
30 to express it that way,
At this time in July 195866 Buronsz
for a Case Stated in conitection with the ascessments
for the previous ycaxrs? Oh yes, we hod been trying

For two and a half yeaxs, the Crown had been extremely



9126

dilatory in satisfying our constant demands, and if
this refers to thazt, the assessment of that case was
made in.,,the assessments were issued on 31st March
1965 on the grounds that at the time and all previous
times..
Would youn agree that in that context the grounds of
objection formulated that letter of 1llth July 1966
must have been setiled with some care? Dr Law is a
very careful man,

10 Look at paragraph F, p.3301

"(f) 4n additional objection, but not excluding in
respect thexeto the objections on the same grounds given in (a)
(b) and (c) above, and the objections raised in respect of
assessments for the previous vyears, is that there is a major
aspect which affects the partial disallowance of the cost of
purchases made in respcct of the year ended 3lst March, 1965,
A substantial porticn of the purchascs of Europa 0il (NZ) Ltde
namely £1,280,595 was made by Europa from Europa Refining Co.
Ltd. and not from a Gulf Company. The former Company, as you
are awares has entered into a supply contract for feedstock
with Gulf Exploration Company on the 10th iMarch 1964, the
intention being that the feedstock would be rofined on behalf
of Europa Refining Col.ltd, and the finished product sold to
Europa Oil (NZ) Ltde In view of the difficulties Europa
Refining Co.Ltd. experienced in its endeaveur to obtain a
Motor 8pirits ¥Yholesale Licence from the Motor Spirits Licensing
Authority it withdrew its application for the time beings As
a result, to comply with the Legislation, Europa Refining Co.
Ltd. has to sell the fecdstock to Furopa 0il (MZ) Ltd, before
it is refineds  All sules take place at the landed price of
the feedstock to Europz Refining Coe.Ltde™

¢
( .

I think it quite
obvious that Dr Law was relying on his recollection
on his quite erroneous memnorandz to which he was a
perty =nd to which I {ound immediate objcction, so
I would say it was a slin on Dy Lowu's part, but
quite understandable,

Turn to Case Stated in ihis case and look at HART 28,
is thaat o leiter of objeciion datad 25th lereh 1971,
fronm Europs 01l (o the Commissioncr in resnact of the
assessponits for the veare endoed 215t tinvel 1960 to

3lst elogenn 10237 & foumal letter of cbhjection,
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And I read to you paragraph 3 (c), also reading

opening woxds of paragraph 3 (xead),

w3, That the Judgment of the Judicial Committee of the
Privy Council dated 21st October 197C in the Appeal Commissioner
of Inland Revenue versus Europa Oil (N.Z.) Ltde has no
application to the szid amended assessnments because

(c) the circumstances of purchase by Europa 0il (N.Z.) Ltd,
of feedstocks from Europa kRefining Company Ltds bear
no legal or factual similarity to the purchase by Europa
oil (N.Z.) Ltd. of products from Gulfiran under the 1956
Contractse"

do you say that

is another nistake? Yes.

Would you please turn over the page to EXBT 29, is
that a letter of objection and does it in paragraph-
3 (c) contain the same reference to purchases by
Europa 0il of feedstocks from Europa Refining? It
secns to be a complete repetition of the first one,
does it not; it looke like a stock letter which
has been sent every year.

Do you agree that in Marxch 1971 the compsny Europa
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Oil regarded circumstances of its relationship with
Europa Refining as a very important factor in its
objection? The difference between Europa Oil and
Europa Refining...oh yes.

Would you agree thet the letters of objection in
relation to the Buropa Oil/Europa Refining situation
must have been settled with some care? Between Dr

Law and Mr Smith, I should think they would settle

it with care, I personally had no part in these letters,

I left it entirely to them.
Are. you say Dr Law in 1956 and Mx Smith in 1971,
writing on behalf of Europa 0il complectely misstated
the supply position between Europa 0il and Europa
Refining? I would say Dr Lau obviously fell into
error in 1966 and has perpetuated that error through-
out these letters., These letters, Mr Smith can
speak for himself no doubt, but Mr Smith would
prepare these letters in consultation with Dr Law.
I would like t0o show you a letter from Buropa 0il
(N.Z,) Ltd to Department of Industries & Commerce of
20th July 1955 (EXBT No., 5), !r Todd, is that a
copy of a letter written by Europa 0il to the
Department of Industries & Comnerce supplying the
information requested by the Trade Practices and
Prices Division of the Department? Yes, it is
obviously a letter written to the Dcpartment..yes to
the Trade Practices and Prices Division, yes.
And in answer to question 1 does Europa 0il say

of crude oil was landed at Whangsrei on
"Our first shipment./.May 7, 1964"7? Yes.
And do the schedules also under the name of Europa
0il give the details of that feedstock shipment?
Yes, quite right,

As at 20th July, 1965, is the position that the
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General Manager of Europs Oil considered Europa Oil
was bringing in feedstocks? No, he didn't, there was
extensive correspcndence extensive meetinags and
extensive negotiations throughout the whole of the
price enquiry commencing in 1965, right to the Inter-
Departmentzl Committee set up in 1967 , through to
this day and every one of those letters which the
Department sent to us are addressed to Europa Oil
(N.Z,) Ltd, and to every one the General Manager of
Europa 0Oil has simply replied on Europa O0il letter-
heads,
Could I summarise it this way, is the position that
in 211 the correspondence with the Trade Practices
Division of the Department of Industries and
Commerce the Europs group hzs referred to feedstock
supplies corning in in the name of Europa 0il? No,
I don't think that is correct, you see, the enquiry,
meetings, discussions between the InterDepartmental
Committcece, handles it as Chairman of the Committee
signing as Chairmen, then he signed as Assistant
Commissioner of Industries & Commerce, he didn't
know which hat he was wearing, he 2ddressed these
letters, which were rore or less stock letters, with
small variations to fit the companies, he addressed
them in all cases to the Managing Director or a
responsible officer of the marketing company in
New Zeéland. At some point in time whether before
or after this letter, he had in his possession the
feedstock sunply contract between Gulfex and EBuropa
Refining, the contract of affreightment and
alternate provision of that contract between Gulfex
and Europa Refining, névertheless if he had acted
correctly he should have addressed a number of \

\
those letters to Europa Refining....but these wer?
[

—
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stock letters sent to managing directors of marketing

companies, Mr Carmichael handled most of these matters,

I attended many of the meetings, but normally Mr

Carmichael and Mr Smith, correspondence handled by

Mr Carmichael who received letters as Managing Director

of Europa 0il Company and he replied in that way.
As you have seen by my evidence I am a chief admin-
istration officer of a large number of companies
and I have so much difficulty in dictating to my
Secretary and being sure the right name goes on the
letter heading and right signature that I have
adopted heving my own letterhead 2nd she doesn't
know which company and I write on "Brian Todd, Box
so and so" and sign it Brian Todd and try not to
confuse which company I am dealing with, and I
suggest Mr Carmichael did the obvious thing and
wrote the letters in the form he did.

And does this include referring to feedstocks being
Buyopa 0Oils? Mr Carmichael would not be concerned
about the niceties of ownership, nor werxe the
Department, they were addressing their letter to the
wrong people and Mr Carmichael was replying to the
wrong people, and it is an understandable situation,
Was it usual practice in correspondence with Gulf
in relation to the 1964 contract for the letters to
Gulf to be on Europa Refining letterheads or Europa
Refining to be specific-lly named in the lettex?

In my own correspondence, which would be the import-
ant correspondence, the letters would be written

by me on my own letterheads. Gulf tended to refer
to Buropa as Todd, so on most matters Gulf/Todd.

On matters referred to Mr Carmichael and others

was it usual to identify Europa Refining in

correspondence? I shouldn't think so.
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Moving to p.47 of your evidence at line 17 you say

"I did so by recording a note of the correct
understanding between the companies which is the fourth
document in Exhibit C.S.15,"

when you call it
an understanding between the companies, are you
referring to what you yourself decided? What I
myself decided in the light of th® whole back9round
as set out in a number of exhibits in my evidence,
the understanding in Gulf contracts, understanding
in circulars sent to shareholders, in the creation
of Europa Refining, the understanding of the correct
interpretation of the Gulfex/Europa Refining contract,
and I think what I say there is a brief condensation
of 211 those things.
In the next two or three pages of your evidence,
referring to the memorandum, you consistently refer
to what you decided yourself, I refer you to p.27
line 20 "I took care”? I was the one who hsd the
awareness of the contracts, which have obviously
escaped those who took action once 1 was overseas,
so I do accept that this was a personal concern, as
a matter of fact I was greatly exercised when I
saw this, 2nd I am quite happy to have it referred
to in the first person.

And again p.27 line 43 to 47

"This memorandum was clearly in breach of the feedstock
supply contract and it was necessary that I should promptly
revoke this and preserve Europa Refining Company Limited's
contractual rights.”

Yes.
And it had been signed by Mr Cormichael, and Dr Law,
a doctor of law, and tax consultant? I think

Carmichael signed as a director, not general manager,
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but nevertheless what they signed was a distinctly
wrong document,

Now at p.48 line 24, you refer to the main difference
between the deed that was formally cancelled and

the first of the memoranda as relating to the sale
prices in respect of the sale of products by Europa

Refining to Eurxopa 0il? VYes.

—— .. . —————— e ——— A e
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Did you apply agein or at any time up to the present
to the Motor Spirits Licensing Authority for a whole-
sale licence? No,

If the memorandum has the similarities to the deed

to which you refer, does it not raise the same
licensing problem as led you to apply to the Motor
Spirits Licensing Authority in 19647 No.

And have you taken legzl advice on that? I don't
think I hsve any written opinion on that,.

Mr Todd, I show you EXBT 6, you might like to take

a few moments to read through those documents
supplied by Burops 0il to the Commissioner, and

are ables etc. (Witness does so).

Now referring to the cable under date 17 August 1967
from Cermichael EBuropa to Gulfcops, does that seem

to have been sent according to the references to
Europa Oil by Europa 0il? Some times the references
can be. misleading because on the cable account
Europa 0il is the pasrty which has the account with
the ccble department, I don't think it has any
significance in this connection, but it may arise
some other time where the cable is quoted Europa Oil,
but I don't think it has significance here, Carmichael
was acting on behalf of Europa-Oil, that is relying
on memory.

Does that cable refer to a Cargo 88 being included
retrospectively in a 50-50 refining project Gulf
was prepering for Europa's consideration? Gulf had
proposed they would prepare, in point of fact they
never did so, never even prepared the first line of
any proposal, in other words, did not work on it,
but they had tocld us that thoy would be preparing

a project,
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Turn two pages over, to you from Mr Clancy of Gulf
dated 3rd October, does your agenda for forthcoming
meetings in Pittsburgh with Gulf include as second
principal item named 50-50 processing deal? It
clearly says so there,

What was the outcome of the discussions at that
meeting? Never got to first base.

Did this proposal originate with Gulf? I think it
originated with a rather junior member of Gulf, Mr
Hooper I think, who didn't have a very long stay with
Gulf,

In its embryonic stages did it involve Pan Bastern?
It involved nothing because we never got going....it
didn't reach the point of conception,

Turn to the last document dated 23rd Mzrch 1967, does

it say "Cargo 86 will be U.S. Dollars 2,31 per barrel, This
cargo will be included retroactively in processing
arrangement which being worked on and which hope to have
principal terms in draft form within next few weeks."

That is

the same 50-50 embryonic proposal, but Mr Hooper

-

N,
may I say was very good at soft soaping, because we

were in a difficult position, this was a time of
crisis and you can see from these records that Gulf
were proposing to charge Europa not only a posted
price but a premium on posted price, Hooper wanted

to take advantage of the crisis and demand a premium
over the posted price which he said he could get
elsewhere, and this is why he soft soaped.

Was this in respect of supplies for which no prices
had been fixed under feedstock supply contract because
of the absence of negotiations to fix a base price?
No, unfortunately it wasotherwise, we had to have

the cargo. As I mentioned in earlier evidence the
freights a2greement in our feedstock finished products
supply section was deficient. 1In other words, we had

to p2y the going rate, and there wes 2 famine crisis
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when New Zealand could not produce the quantity we
needed, we had to heve these two cargoes to fulfil
Buropa Oils contract of marketing, and Gulf, Mr

Hooper in the supply division, wished to take advantage
of the fact and quite rightly, that as finished
products were in sho:t supply and demanding on the
market in excess of posted prices, he wished to charge
a premium on posted prices, fortunately we were able
by contract in the supply of finished product section
which provided that supplies of finished products were
at posted prices, and I think it is referred to in
these cables. All I want to say is that we succeeded
in getting finished products ot posted prices, which

we couldn't hzve got elsewhere.
11.35 COURT ADJOURNED 11.50 COURT RESUMED

I want to refer, Mr Todd, to a number of miscellaneous

points in your brief of evidence, the first a .20
of 228 fadiorh rag
at line 20 "The gasoline manufactured ot Xbagan.y. y
Gulf", how do you know it was manufactured at Abadan?
Well obviously, that was the most economic place to
menufacture it, Gulf had a 7% ownership and manufact-
uring facility in Abadan Refinery, the crude oil

deemed to be used in the processing was light Iranian

crude oil.

TO BENCH: .This means there were a number of factors

30

which would suggest that that is where it came from?

Yes.

TO COUNSEL: Did Pan Eastern have a processing contract

with the Abadan Refinery? With Gulf or with o refinery
procured by Gulf, and the refinery procured by Gulf

was tﬁe Abadan Refinery.

Remember in the last case Mr Smith said there was

nothing he could see to show wheye Pan ZSastern's
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refining took place? That is correfg.the net refining
Pass to p.27 line 10 '"The apportioggg#¥ytﬁﬁgdg¥%
Refinery..!" is there any reference in the Pan Eastern
contract to the Kuwait refinery? Yes, I think you
will find reference to Gulf having refinery at Kuwait
and will supply feedstock supplies in terms of that
contract from the Gulf refinery at Kuwait,

Is there any reference in the processing contract or
in the Pan Eastern documents to a refinery at Kuwait?
The answer is the same under the processing agreement.
The provision is for Gulf refinery oxr a refinery
procured by Gulf, and Gulf had the choice of where
they liked or which suited them best, and I think in
my evidence in chief I stated why that was so.

Is the position so far as Pan Eastern is concerned,
it did not know where its crude was being refined?
No, and it didn't need to care.

Would you pass now to p.33 line 12, is the next
section of your brief concerned with your discussions
with Idenmitsu closing with a reference at p.34 line
30-32, that Gulf had had time to consider the
Idemitsu/Europa proposals? Yes.

Was there any mention of Idemitsu proposals or
discussions with Idemitsu in the previous case? I
don't recollect.

Do you have any documents or correspondence relating
to the Idemitsu discussion? The Japanese are not
given to corresponding in a matter only in negotiation.
Were the Idemitsu Europa proposals communicated to
Gulf in writing? I can answer that by saying that

I interpolated in my evidence in chief that I was
introduced by Mr Herbert Goodman, the Gulf Oil's

representative in Japan..(qQuoted from evidence) then
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I 2dded to nmy evidence that Mr Goodman and IMr Gene
Idenitsu 2 nephew of Mr Idemitsu were also present at
that discussion. Gulf therefore knew from the
inception of my discussion with Idemitsu and what
followed in discussions,

Were the Idenmitsu/Europa proposals given to Gulf in
writing? No, negotiations between oil companies are
seldom comnitted to writing, I know of one or two
exceptions, but they are rather exceptions.

Pass to p.40 line 4,

The solution reached between Gulf and myself was to
establish a contractual base on the understanding that Gulf
and ourselves would freely negotiate our supply terms from
time to time - this was the best possible solution and that was
in fact, in mutual confidence, how we settled ite"

Yes.
Do you have anything in writing to confirxrm this
understanding? No.,
Was there any mention in your evidence in the previous
case of this understanding? Yes, I think so,
If I suggest to you, Mr Todd, thst the only reference
was to the understanding that a discount from Gulfex
to Europa Refining would be settled after Gulf had
had the Opec discussion and arrived at a discount
it could live with, I suggest that is the only
refexence to 2n understanding with Gulf, can you
explain why there is no other reference in the previous
evidence that you and Gulf *"would freely negotiate
our supply terms from time to time", (reference to
previous case p.139 lines 28 to end; p.147, 1 to 24,)
(p.147 line 24 and references to March 1965 discount

letter) Yes,



qI135 A

Well was the understanding between you and Gulf at
the time the 1964 contract was signed in terms of
the pnassages I have read from your cvidence in the
previous case? Yes, that Gulf and I would negoticte
discounts from time to time, which Gulf were not
prepared to commit themselves to at thot particular

time.

P
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TO0_BENCH: When then at p.40 of your evidence you speak

of understanding 'megotiate our supply terms'", that is
reference to the discounts? Clearly is...yes in my
evidence in chief I have made reference to it.

COUNSREL: Please turn to p.41 line 19 where you

10

20

30

begin a reference to Europes Refining's exchange right,
are exchange provisions in a supply contract normal
industry practice? I would think that in the case of
International companies it would be a sine qua non
that they would have exchange arrangements, I can't
say they would have exchange provisions in their
contracts because I have never seen one, but I know
from the parties this is general so far as International
companies are concerned, it is very valuable to some
extent not equally enjoyed, but provided therxe is
mutual exchange the parties will negotiate them, that
is international level., But when it comes to a small
company like Europa making a deal, international
company wants to hold wholly to itself the exchange
deals, that is why I had difficulty, they didnt't want
to surrender to me something I gnew was of value and
they knew could be of value to thenm, That is why I
say it was a very important provision in the contract
and it turned out to be extremely valuable and it was
a hard won provision in the negotiations.

Would you agree that an exchznge provision of that
kind is a normal industry practice in feedstock supply
arrangenments such as those Europa Refining entered
into? Entered into with whomn,

With Gulf? No, I would think not, otherwise if it
werce 5o I wouldn't have had any difficulty.

Please pass to p.45 beginning of line 3, do you refer

to a problem facing Pan Bastern and to 2 processing
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fee of 20 cents per barrel, and in the next paragraph
to agreed yields? Yes.

Was there any mention of this by you at the previous
hearing? I have no recollection,

And at line 23, as part of the zpportionment of cost,
do you show fuel 0il at 1,389 dollars? Yes,

Is that amount well above the arms length f.o.b. fuel
oil price at that time? That is a difficult question
to answex, it is a full range fuel o0il, it is every-
thing apart from extraction of naphtha and gas oil,
it has a variety of uses and a variety of specific-
ations within that content. It can range from heavy
residuum for making asphalt, it can be bunker C fuel
which is a heavy fuel 0il which is burned under
boilders in steam vessels, it can be a blend with a
cut of some of the lighter fractions, therefore in
answer to your question of is this higher or lower
than the amount of value, one has to show 2 set of
values with variance, wide extremes.

Pleasc pass to p.49, lines 25 to 31, why did Mobil
and Caltex decline to take Kepuni condensate? They
preferred to use their own production from their own
oil fields.Did they contend that the price they would
have to pay for the condensatc was too high? No,
that never was at issue at all,

Was the Kapuni condenscte price based on the Govern-
ment's import parity price? Yes, that was the

basis for the price of Kapuni condensate being
established by the C.& F., bench maxks established

by the Inter-Departmental Committee ~nd it covered

a range of crude oils,

Pz.ss now to p.50, line 18 referring to naphtha and

the middle distillate, were there substantial surplusses
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of naphtha @ast of Suez in the early mid-1960's?
Depends on what you mean by surplusses.

Was the availability of naphtha such that during that
period o0il companies cycled surplus naphtha back into
the crude oil structure? I am glad you put that
question, that is precisely the case,.

Was there the same situation in respect of naphtha

at the end of the 1960t!'s with naphths being cycled

back into the crude o0il structure? Not to my knowledge.
If Mr Newton says that was the case, would you disagree?
It would depend on what Newton says, it may be that

one conmpany might be doing this, this is why I felt

a description of economics of the cycling is important,

TO BENCH: In the other period generaily there was such

an aveilability of naphtha that a number of other
companies were recycling it? I know that as far as
Gulf were copcerned they had changed from being
willing disposers of naphtha to being unwilling
disposers...

They seemed anxious to hang on to what they had? Yes,.
I did say in evidence in chief that not all companies!
positions are the same.

TO COUNSEL: At the foot of p.50 line 32, look at the

30

sentence that continues to p.51 line 4
“"Gulf had undertaken to supply for Europa Refining
Company Limited's requirements a grade of naphtha which was
not thelr standard production and this involved them in
blending in a kerosene cut at additional expense as the value

of kerosene was U.S. 81,76 per barrel higher than naphtha plus
the cost of blending,™

in thest sentence what had
you taken as the value of kerosene? The difference
betwcen the posted price of naphtha and the posted

price of kerosene, if there werc discounts on either
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they would be self-cancelling, 2s the discounts were
substantially the same.

Have you taken the posted price of kerosene rather

than its manufactured cost? Yes, beccuse we are dealing

with the Gulfex obligation to supply naphtha to Europa
-
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Refining, this is a.value operation, not a cost
operation, |

Are you not in that paragraph referring to the cost
to Gulf of meeting their supply obligations to Eurxopa
Refining? In the context that if the kerosene has

a market value on disposal to other companies of
$1.76 per barrel higher than naphtha then it was the
difference in the value that represents an additional
cost, but quite distinct from the question of cost of
manufac turing. The Crown doesn't seem to understand
distinction between cost of manufacture and value,
Still at p.51, still that paragraph, the closing
sentence referred to freight rates, after the

closuxre of the Suez Canal were freight rates high in
1667 and early 19687 They were sky high.

In 1970-71 were freight rates again high at the time
of the closure of the Trans-Arxrabian pipe line and

a2 production cut in Libya? I think that is correct,
I wouldn't dispute it,

Apart from those two periods, were freights generally
low right through the 19560's and into the 1970's?

It depends on what you mean by freights, whether

you mean spot rates, short tefm charges or continuous
voyage rates, three continuous voyages which is
differcent from spot rates, running to short term
charters, running to mid term charters and xrunning to
long term chexters, so it is not ceasy to answer your
question,

If we exclude those two periods I have mentioned,
would you agree that in respect of freights of the
kind you have mentioned freights were generally low
right through the 1960's and into the 1970's? No...

they would be high compered with carlier periods,
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sky rocket rates of Suez crisis and lower than

but lower thanArates which arose out of the other
crisis, the closing of Trans-Arabian pipe line...

but this is a question of relativity, and it also has
to do with the position of individual companies, that
is another highly variable situztion,

During those two periods of high freight rates, were
the grcat majority of the shipments to Europa
Refining carried on Gulf's own ships? Not Gulf owned

ships, I shouldn't think so, I should think that the

Gulf fleet comprises some owned ships, some on long
term charter, some on medium ternm charxter.
TO BENCH: Is it possible to deal with it in a more

general way, the majority of supplies in Gulf's own
ships or chartered ships? No, Gulf chartered two
specific ships, they lost many pounds in the individ-
ual charters.

COUNSEL: At p.S51 line 30 you refer to a developnent

of a shortage in the availability of the naphtha? Of
a special type of naphtha,

Over these tax years in question, did the Government
Bench HMark F,0,B. for naphtha go down? The Government
forced them down.,

Now please turn to p.67 line 14 and the sentence
beginning

."?he worldtwide oil industry has been in a continuous
condition of crisis over much of the period of our contract®

wou ld
you agree that the crisis veriod started in 1970?

No...I think you referred Just recently to crisis in

Suez period, the Trans-Arabian closure, all sorts of

crises.

You azdhere to the view you have expressed on p.67

llpe 147 I think every administration officer in

the 0il industry suffered ulcers too,



(O

10

9141

Coming to p.69 line 14 do you say in that scntence
that

wthe transformation of the international industry
progressively from a buyer's market in 1964, moving soon
thereafter, according to the class of oil company feedstock
required, to a seller's market"

I said according to the class of oil company feedstock.v
Would you agree that that did not happen until the
second half of 1970? If that had not been the case
earlier than 1970 Mobil would not have been approach-
ing us to buy naphtha, Shell would not have
approached us to make naphtha exchanges, BP made
naphtha exchanges and Caltex had to backhaul surplus
crude o0il because they had naphtha shortage of the
type prevalent in New Zealand, so all those factors
and many others indicated that the situation had
changed much before 1970.

Agzin having given you the opportunity to consider
it, you adhere to your view expressed in your brief
at that point? Turning to the latter part of the
sentence, the pressures of the existing states
continued through to 1970,

(CROSS~-EXAMINATION CONCLUDED)

12 .55 COURT ADJOURNED
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FRIDAY, 16th FEBRUARY, 1973 - CASE CONTINUED: 9.30 A.M,

RE~-EXAMINATION OF MR BRYAN TODD

The first topic I would like to deal with, relating
to the re-organisation agrecment, why was that
reconstruction agreement not proceeded with? The
contract was signed before the Commissioner had
commenced his investigations, and before we had any
intimation of the Commissioner's intention. When
the Commissioner concluded his investigations and
gave his clearance in 1963 and then the new 1964
contracts were entered into in replacement of the
19262 contract, for the reasons I gave in my evidence,
and there was not any urgency to proceed with the
re-organisation, Dut then in early 1965 when Europa
received the assessments, it was felt it would be
most unwise after receiving those zsscessments, to
set about changing the contrazct in the light of the
clains made.

If the capital reconstruction of Pan Eastern had
been carried through with whom would Gulf be dealing
thereafter in relation to processing contract? Gulf
would still be dealing with Pan Eastern undex the
processing contract.

To whom would Gulf have been looking to ensure the
carrying out by Pan Bastern of that companyt!s
obligations? It would have to be Todd Participants,
And Todd Participants was the parent company of
another conpany? Parent company of Europa Refining.
I want now to come to the so~call pre-emption clause
in the 1956 petroleum product§ supply contract,

you were asked in cross-examination why Mr Herbert
Taylox stated before the Motor Spirits Licensing

Authority that the main reason for the setting up of
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Europa Refining was to overcome the problem of excess
retention tax? I remember being asked that.

You remember Mr Taylor is recorded as giving excess
tax is the ma2in reason? Yes.

fAind you remembexr in your evidence in chief that the
reason was not placed first? Yes,

Whct explanation do you give for those differences

in approach? I think in response to Mr Richardson's
question, he asked me what did I regard as the most
important reason, and I said (1) to avoid provisions
of the pre-emption provisions, ancd obviously the
Motoxr Spirits Licensing Authority is an open trxibunal
always attended by large gatherings of oil industry,
retailers, wholesalers, lots of onlookers, and I
would think it would be quite improper for Mr Taylox
to have introduced that subject which was a highly
confidential character at such a public hearing,

I want to come to the BP offer, renember being asked
a nunmber of questions about the BP offer made to you?
Yes .,

When you returned to New Zealand in 1962 aftexr having
seen Mr Stratton twice in London? Briefly.

Did you receive a letter from BP? 1 received a letter
with attachments,

Was that letter in effect an offer from BP} I am
trying to distinguish between an ofifer and a proposal,
I think it embodied both.

Before you reached New Zealand had you been made
aware of the terms of the offer or proposal? No...

I think it was mailed to me under a personally
addressed confidential envelope.

When you recad the terms of the offcr or proposal,

what view did you tzke of their substance?
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I regarded it as a very unsatisfactory proposal.
Without going into detail, can you say briefly the
respects in which it was unsatisfactory? I read this
last night and made a few jottings, may I read them.
I want to read this because I thought this might come
up today.
TO BENCH: I prefer you to give it without reading it.
TO COURT: Hell fixrst o 211 the proposal for the supply
of naphtha was a naphtha quite unsuitable for our
requirenents, and there were three basic reasons; the
specific gravity showed a wide range of tolerance at
BP!'s option and on specific gravity alone this naphtha
would have been a very unsuitable naphtha for use
in the New Zealand refinery. The Reid Vapour pressure
was 14 1b whic¢h ﬁould be entirecly unsuitable for use
in the New Zealand Refinery, it would be of such a
gaseous nature that a great deal of gas loss through
the flare in the refinery would be experienced in the
use of such a naphtha. The sulphur content wailld also
be a2lmost intolerable for usc in the refinery in New
Zealand, It would hazve imposed very heavy strains
upon what is called a hydro trcating facilities in
the refinery and the terms of the perticipants imposing
such high claims upon thzt unit, it would have
infringed on the rights of other users. - In otherx
words it could have been tolerated if Europa had had
exclusive rights, but under the circumstances it
could have infringed on the rights of others,...there
are several other objections. A further objection was
that the provision fos freight rates did not attract
me, The other objections were that the offer made
no provision for the supply of gas o0il as such and
the fcedstock to Europa Refining for use in the New

Zealand yefinery. 1 have alresdy given evidence of
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of how important I regarded that matter., But I should
say that there was provision that BP in New Zealand
would swap the surplus fuel o0il which Europa would be
bound to make under this proposal with gas oil
produced by BP in New Zealand, and the terms of that
swap proposed are set out and that could have been

a very substantial diseconomy to Europa in swapping
under those terms; it provided as alternative to
swaps that BP would undertake to purchase surplus
fuel oil which would necessarily arise in Europa's
prxocessing, of the feedstocks offered by BP and the
alternative means of disposing of that surplus was
that BP would purchase from Europa that surplus at a
valuation based upon the saleable price of fuel o0il
which of course has a much lower price than the New
Zealand price because it has a much lower freight
element in it, freight element being the cost of
freight from Middle East to Singapore, as against the
cost of freight from Middle East to New Zealand, so
that would be a serious loss,

After considering theoffer, what action did you take
of notifying BP of your attitude? 1In the first place
I think to call it an offer is probably an over-
statement, I looked at it and I didn't carefully
consider it. I regarded the attachments, I suppose

I can éay, a rather crazy quilt work which I didn' t
understand,

Did you notify BP of your attitude towards this
proposal? 1 made no response, no written response
whatever. After we completed the Gulf contract X
advised BP and I think from memory 1 advised-the
local mansging director of BP that we had made a deal

with Gulf and I think that was the end of the matter.
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I want to come to some aspects of the Pan Eastern

processing contracts, cl.504 of that contract at
p.3142 provides

“Gulf shall be responsible for preparing all relevant
costing data and records relating to transactions under this
Contract."

did Gulf prepare the data and records referred to in
that clause? Yes,

Turn to ¢1,302 at p.3136

"During each quarter, or for such other period as Paneast
may from time to time agree with Gulf during the term of this
Contract, Gulf shall deliver or cause to be delivered, to
refineries made available hereunder such part of the quantities
of crude oil purchased by Pxneast under this Contract as
would be equivalent to the quantity of crude oil required to
produce the quantities of feed stocks (other than crude oil)
and finished products which Gulfex is obligated to supply from
time to time to Europa under the Feed Stock Supply Contract,
Any crude oil so delivered shall be processed for Faneast's

account into feed stocks and finished products, All risk

and peril for the crude oil during delivery to the refinery and
during processing shall be borne by Gulf or the supplier and
refiner designated by Gulf,."

it relates to the delivery to refineries
of quantities of crude o0il, now still on that sub-
clause would you go to the last sentence which reads,
"All xisk and peril for the crude oil" etc, through-
out the term of the processing contract, did Gulf
in fact carry out its obligation under c¢l,.302 as far
as you know? Yes.
The next matter I want to deal with relates to two

questions that were put to you(p.4 line 23, and p.5

line 9 of xxd)

"do you agree that on every order of supplies Europa 0il
could calculate how much it would get as a result of that
order through Associated Motorists and Pan Eastern? I don't
want to use emphatics, but in this case, I would say it was
utterly impossible."

"Do you deny on every order of supplies Europa 0Oil could
calculate how much it would receive by dividends from Pan Eastern
as a result of the order? Under the 1964 contract, yesy 1
completely deny thate®
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then turn to
cl,601 on p,.3118 headed "Mominations", did Europa
Refining submit to Gulfex the estimate from time to
time referred to in that clause? Always.

GL bea

Now look at &892, did Europa Refining notify Gulfex
from time to time in accordance with that clause at
least 75 days in advance of the date as referred to
there? Yes, I think the practice was to give plenty
of notice, not rely on 75 days, to give much longer
notice because of the problems in the New Zealand
Refinery, it would never be ncatly on 75 days.
When you were asked about every order of or for
supplies, did that relate to the notification in
cl.602? HNo, the notification..sorry, ves, that
relates to the order.
Now turn to ¢l.7 dealing with price, you will sece

in paragraphs (a) (b) etc reference to posted prices?

o
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Yes.,
Now would you turn to the definition of posted price
at p.3113, the last four lines

"and shall, with rcspect to each cargo purchased

hereunder be the posted prices in effect on the date the tanker
commences to load;"

now at the time when vou place the order, which you
have said is not less than 7S days before loading
commences, would you know what the posted price

would be on the date of loading? No,

Would it be possible to forecast what the price would
be? That would be in the guessing game, as I said in
evidence in chief a great many predictions in the oil

industry are proven to be wrong,

TO BENCH: Might it be in the wild guessing game or the

20

30

informed guessing game? A lot of people have lost
money in the oil industry.

On this aspect? On the advice of their economiég, I
can quote many cases where they have lost fantastic
amounts of money by accepting predictions which
turned out incorrect.

Was it your experience in Europa that prices which
you had guessed ahead as ruling some time in the
future, sometimes proved to be very much awry? 1In
the case of crude oil prices the posted prices
could be relied upon as being fairly regular because
there were artificial tax refercnce prices imposed
by the Sovereign States in the producing companies
in 1960, and until .there was a good deal of ferment
over the period since then as to what would be the
fate of posted prices, but the fact is that posted
prices remained fairly constant as tax references
prices for tax purposes Qntil the big upset in 1970
or 1971 with the new regime of Opec pricings for

tax reference, but on the other hand they product

prices they were not subject to that regime and they

could vary and in point of fact did vary from time
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to time throughout the whole period so that one could
not make,.,..it might be reasonable to assume that on
posted prices of crude there would be variations as
a result of renegotiations with Opec, and one could
assume that until renegotiations took place they
remained, but the posted prices of products could
not be predicted.

COUNSEL: Now turn to p.8 on p.3120, read cl.8.01,
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that involved a period of 120 days credit did it
not? Yes.

Did the payment involve an international exchange
transaction? Yes.

Could you at the time when you placed the orxrder 75
days before loading know what the exchange rate was
going to be at the time when the credit period
expiréd? It was at least 195 days, no possibility
whatever, we were always at risk,

Turn to p.40 of your evidence in chief about which
you were asked some questions, line 4 to line 12,
you were asked questions about that in cross-examin-
ation? Yes.

Did Gulf indicate to you any reason why it would not
give a direct discount into New Zealand? Yes.

What? They did not say they would not give a direct
discount into New Zealand but not prepared to
quantify it.

Indicate why not? Yes, they were in the middle of
negotiations with the Opec compznies, they had
questions of pricing in Japan their largest market,
contingent upon those negotiations, and additionzlly
the jJapanese market being the major market for
international contracts, they wished to be very

careful -for _international contracts,they wished 1o

bevory——<caraeful in not forecasting ahead of time
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prices into New Zealand which would be available on
open invoice to the Authorities herxe, Authorities
generally exchange this information, and they would
not want to be committed ahead of circumstances which
might change from time to time on the whole question
of discount ranging through the life of the contract,
Would it have been possible to include in the contract
some such clausc as "The parties agree that they will
negotiate terms of supply'", something along those
lines? It would have been possible but very detrimental.
Why? If two parties to a contract write a provision
in the contract that if either party wishes to
renggotiate a material part of the contract, such as
the pricing, and machinery is set up for negotiations
and if onc¢ or other party disagrcees, then the only
final result is for the parties to cancel the contract
and that is the last thing I wanted to happen. I am
familiar with this fact because Dr Frankel, who is an
acknowledged o0il economist, which is distinctly
different from oil trader, and also adviser to New
Zealand Government in association with his partner

Mr Newton on pricing into New Zealand and at one of
these pricing discussions he attended a plenary
meeting and put this very point to me, he criticised
this, that we did not have a provision for renecgotiation
from time to time and I put it to him as I put it
now, "Dr Frankel, if we had such a provision and at
the same time wished to have long term contractual
security and we failed to agree, then in effect we
hzve no contract at all’" and his reply was "I'11
leave it to your ingenuity to solve that problem'",
Coming now to the problems thest you mention on p.51
of your evidence in chief, about which you were asked

in cross-examination, line 20, about Gulf being
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exceptionally hard hit to cover its overall transport
obligations in good time, how are you aware of Gulf's
difficulties in this connection? My knowledge arose
from many discussions Gulf had with me on this
question arising primarily from the effect of the
provisions of the affreightment contract and the
alternative provisions of that contract of 1964?

They wexe hard hit by these provisions, they acknow-
ledged. But in the course of the quite intimate
relationships I had developed with Gulf personally we
had many chats on various aspects of oil matters
generally, I had a close friendship with Mr Peter
Binstead who is the head of Gulf's world wide marine
transportation operations. Gulf had obtained a great
deal of world publicity when they led the way to
building the first six giant o0il tankers exceeding
300,000 tons each, and Peter Binstead told me that
while they thought by that acquisition they had well
protected themselves against future transportation
obligations they had assumed their calculations had
gone completely astray and they were very hard hit
and in short supply of marine transportation.

The next matter again was discussed yesterday, I want
to give you an opportunity of explaining a little more
of it, you referred to cycling back of naphtha into
crude? Yes, it was referrxed to, I recall,

Explain why that particular action is considered
desixable by a refinery at a particular point? Well,
contrary to the layman's impression what is apparently
a loss operation, it can be a very profitable
operation., The reason is this, that when you produce
a barrxel of crude oil you have a thing of Worth if

you can sell it, and one of the ways of obtaining
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a sale of a barrel of crude o0il is refining it and
selling the individual products, and you also expect
to make a profit in refining, Now at Kuwait it is
well known the coast of lifting the o0il from the ground
is in order of about 8 cents, so to produce a barrel
of crude oil and pay the tax to the host Government
at the high rate prevailing less the 8 cents
production cost, leaves a very heavy tax payable, yet
there is a good profit left in the production of
crude oil. The next step is to increase capacity to
uplift from the reservoir an additional quantity of
crude oil if you can sell total production from the
refinery, and over many years fuel oil and gas oil
have of themselves been profitable products., But the
problem is that that same refinery may not have a sale
for the naphtha, and another refinery may be in a
better position, Let us take the case of one who has
not, if he recyles that back into the o0il reservoir
he can only do that if the refinery is somewhere
adjacent to the oil fields, which is the case in
several of Middle East, now if he recyles naphtha
back into the ground, he hasn't lost it, he simply
puts it back into restorage, but by recycling it he
saves tax, because put simply $1.60 a barrel for
Kuwait crude, this is earlier on, prices are higher
today..I go back to when the posted price of Kuwait
crude was pretty heavy, $1.60, tax 55%, so leaving
out the 8 cents for uplift cost, the producer of the
Kuwait would pay 80c tax on barrels produced, but pays
it on net production, and if he recyles back into
the ground he saves some of that and he also saves
the naphtha and in point if fact right now those

producers who cycled naphtha back in the earlier days
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because it was profitable as such, make extra profit
because they can bring it back n~y as liyhtexr gravity
of crude o0il which have higher naphtha content and

naphtha is now higher in price.

BENCH: To recycle naphtha? 1t goes back into the

crude.

Does it not affect the naphtha? A producer who
recycles naphtha has the advantage in lifting oil
again, he has the advantage of producing moxe naphtha
from that particular area.

COUNSEL: You were asked on p.22, line 13,

"Did this pricing enquiry play any part in the completion
of the letter variations the following month in March 1965?

NO.“
the pricing enquiry you

were being asked about there was a pricing enquiry
in February 1965, remember being asked about a
meeting called in February 1965? I remembex saying
in ny evidence, I drew attention to the letter
written by the Minister in 1966 and felt that weas
the start of the enquiry,

Remember being asked if you knew anything about a
meeting convened in February 1965? 1 remember being
asked, yes,

Remember it being mentioned that Mxr Carmichael
attended the meeting? Yes.

Are you abhle to say why you didn't attend the meeting?
I was about to leave for overseas to attend various
engagements I had in USA through March and I had
made those engagements in an carly part of the year
1965. I had either left New Zealand before that
meeting or about that time, I knew nothing of the
meeting.

Now the next point, still on p.22, you were asked
about there being no letter variations in the period

1966, June 1966 to October 1970, and you dealt in
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your answers with the position of crude during that
period, can you expand on your explanation why there
were no letter variations concluded between June 1966
and October 19707 VWell the lengthy negotiations

between the members of the industry which were

attended by overseas eXecutive officers of international

companies and the Inter-Departmental Committee didn't
reach any conclusion until 1967, I think, and when
that concdusion was reached I visited the Gulf in the
USA and I told them of the decisions reached on the
bench mark valuations of naphtha and gasoline which
were part of the components of C.& S, valuztions

and I put it to Gulf would they reduce the naphtha
and gas oil prices in the Gulfex contract to the
settlements reached in New Zealand, They said they
would not do so, they regarded the settlements as
commercially unreal and must have been political or
settlements arising from politicsl decisions, and I
had to admit to Gulf that that was very much the case
because throughout the whole of the negotiations the
Departnental Officers used great pressure on the oil
companies to get the prices down to those impossible
levels, and one of the arguments they used was that
international industry enjoyed special protection in
New Zealand under a provision of Motor Spirits
Distribution Act which in effect said gave these
conpanies o~ monopoly in New Zezland, and they felt
that because the companies were given Government
bestowed monopoly and they were not slow to suggest
from time to time ihat unless the companies met

their demands on these low bench prices they were at
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risk of having the Motor Spirits Act changed and allo 'ng it
to become a free for all markete A good deal of what I

have just related can be obtained from , not the txanscripts,
there were none, but certain papers or resumes of
discussions which the Government itself circulated and from
the notes which the individual company officers took of the
proceedingss I therefore say that Gulf took the argument
that these were exceptionally low pricess I would like to
say notwithstanding the fact that these pressures were
exerted and the prices achieved by the Government negotiators
were exceptionally low prices, nevertheless Europa Refining
has more than satisfied the overall targets imposed by the
Government in these negotiations., In other words, Europa
Refining has done better in its importations into New
Zealand than what was required of the other companies and,

if I may say thisy I am completely baffled why the
Commissioner has never withdrawn his tax assessment under

these circumstances.,
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EVIDEMCE IN CHIEE

CORNELIUS STRIBLING SMCDGR.SS, B.Sc., statess

I reside at "Relgrove", near Leesburgh, Virginia,
U.Sashi,, which is located 35 miles from my Washington office,

I am an independent professional consulting engineer having
practised for many years, both individually and in association
with other specialists. More recently my activities have been
directed largely towards technical advice to Governments in
developing energy resources, more specifically oil and gas,

for the advancement of their agricultural and industrial
economies,

In the two States of the U.S+/is where I have
practised, namely, California and New York, I was qualified to
practise as a Professional Engineer in New York; 4in the
branches of both chemical and mechanical engineering in
California, I am a Fellow of the /merican Institute of
Consulting Engineers.

Currently I am President of L.S.G. Energy Consultants
Inc, of 1819 H Street, N,W,, Washington, D.C, In February
1972 I was appointed petroleum adviser to His Majesty Quabbos
bin Said, Sultan of Oman,

Entering the oil industry over 45 years ago as a
refinery process engineer in California I removed to London
in the early 30's and established Snodgrass Perrin and
Company Limited, a technical service organisation specialising
in the processing of natural and synthetlic oils, serving
independent refiners in the Eastern Hemisphere, ~ later renamed
Petrotech Ltd,

My U.S. Government service stérted in the Navy during
World War I and was rencwed upon tho outbreak of war in
Europe in 1939 when I volunteered for duty with the U,S. Naval
fttache in London and later served in Washington as technical

liaison with the Navies of the British Commonwealth. The
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maintenance of oil .stocks became a prime concern and in jugust
1941 I was transferred to initiate a Foreign Division of the
Office of Petroleus Co~ordinator which later became the
Petroleun /dministration for Var (PAW). Initially responsible
for continuity of oil supplies to the British Commonwealth
nations, I later became Director of Foreign Refining Division,
(PiW), having the responsibility of maintaining supplies from
all United Nations refineries for military and essential
civilian purposes. British requirements and supplies were
co~ordinated through my office by liaison with the Office of
the British Pretroleum Representative in Wayshington who spoke
for the Ministxry of Fuel & Power in London,

My World Ylar II service included the establishment
of war~time relationships in respect to petroleum supplies with
Commonwealth countries; technical missions to Canada, Mexico,
South /fmerica, North ffrica, the United Kingdom and the Middle
East., I became Chairman of tho Foreign Operating Committec
of P/W which was responsible for its overall foreign
operations, Typical of our problems were the continuity of
maintenance and up~kecp materials to such locations as /badan
and petroleum supplies on such long hauls as to New Zealand,

Colaterally I organised and directed the U.Se.
Technical Oil Mission to Germany through which new process
developments in Germany werc harnessed in completing the War
with Japan. I was a member of the U,S. Technical~Expert
Delegation in negotiating the /nglo /merican Oil /greement;
Chairman of the Technical Industrial Intelligence Committee,
and alternate member of the President's Soviet Protocol
Committee,

Ls a member of the U,S. Technical Oil Mission to
the Middle East in 1943 I visited the oil fields and facilities
of the Kuwait Oil Company which later bacame the source of
very substantial supplivs of crude oil for disposition by the

50/50 owners of the Kuwait Oil Company, i.,e. BP and Gulf 0il,
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During my term of office as Director of P/ I was in
close touch with the responsible officials of the major oil
companics, both /merican and British, and nccessarily had
access, in confidence, to the intimate operational data of
those companies, The Gulf Oil Company played a significant
part in the industry committees which were the operational core
of the Government -~ Indgstry co~operation through which we
achieved our objective of harnessing overall petroleum sources
and facilities in the war~time efforte The officials of Gulf
whom I saw most often and with whom I maintained a personal
rclationship throughout their careers were Col, Drake,

Chairman of Gulf, My B. Newton, Vice=President of Marketing,
and Mr Charles W, Hamilton, Vice~President of Foreign Production,

Shortly after the Var I was commissioned by Government
to make a field investigation, report and recommendation on
the utilisation of the two synthetic oil plants which remained
operational in Germany, for the purpose of processing crude oils
to provide petroleum products for local markets,

During the Korean War I was recalled in Government
service to organise and direct the foreign operations of the
Petroleum Administration for Defense (P/D) which service was
very much parallel to that of World War II except that the main
problem was in providing a procedural means for bringigg the
17 /merican/égmpanies concerned with overseas oil supp&ies
under anti-trust cover in order that they might, in ef}ect,
co~mingle and co-ordinate their available supplies with thosa
of British and French companies to the end that the loés of
{badan was offsets This brought clearly into focus t#o
necessity for cxchanges between companies being made on the
principle of short haul and to correct imbalances.

During this period I served as Chairman of the U.S.
dalegation to the Organisation Meeting of tlia NATO Planning
Committee, and as U.S. delegate to the first Venezuelan

Petroleum Congress 1951/52,
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In 1954 I was engaged by the U,S. Government to
undertake the inspcction of the 24 Europcan oil refineries and
petro-chemical plahts which had received /merican financial
aid for the purpose of rendering an appraisal as to the
appropriateness of the engineering concepts and designs in the
light of the objectives for which the projects were authorised
under the Marshall Plan,

From 1953 I was a member of the U.S. Military
Petroleum /dvisory Board until 1958 when it was disbanded,

In 1956 I was appointed by the U.S. State Department and served
as senior U,S. delegate to the first International Gas
Conference in Genevae

The geographical arcas in which I have carried out
professional assignments arc Algeria, /ustralia, Brazil,
Burma, Canada, Chile, Equador, Europe, Great Britain, India,
Indonesia, Iran, Libya, New Zecaland, Pakistan, Papua, Poru,
Saudi /rabia, Singapore, Syria and Venezucla,

Typical of the assignments carried out individually
or with associates are those listed in an appendix hereto,

One of the most significant of my assignments was that
which started in 1959 when 1 re-established my headquarters in
London. The iurphy Oil Co. of El Dorado, irkansas, rctained
me to invaestigate oil markets in the U.X., and Europe fo% the
purpose of initiating marketing opcrations on behalf oé Muxrphy
and integrating upstrecam to sources of crude supply, #he
United Kingdom was the first market chosen and negotiations
were soon started for the purchasc of land in a workedjout
chalk pit for installation of essential tankage, StarFing
from scratch, we neceded to rent office space, to recrui; and
train staff; to negotiate for petrol station sites which were
few and fér between, to negotiate for oil supplies, ~ first
for products, then for crude oil and procgssing spaco in

refineries owned by others, to arrange for the chartering of
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tankers, and finally, after an integrated processing,
transportation, marketing operation had been established, under
the name Murco Petroleum Ltd,, I counseclled the parent company,
Murphy Oil, on areas to consider for oil concessions and
assisted in concession negotiations for what became the Lavan
Ficld in the Persian Gulf,

I have known kix Bryan Todd since 1944 in PAW days,
As mentioned ir the /ppendix, in 1954 when J, Edward Brantly
and I were partners, Mr Todd retained us for two assignments,
one a preliminary economic fgasibility study of a refining
operation to supply the market requirements of Europas This
was prepared as a memorandum and is referred to in page 4068 of
previous evidence., s can be seen from this preliminarxy study,
the ceconomy of scale augured against the establishment of such a
small refinery, Our sccond assignment from Mr Todd consisted
essentially of geologic counsel and advice by my partner,
Brantly.

Having decided that, for Europa's requirements alone,
a refinery was not economically feasible, as I sce it, Mr Todd
then looked to the most fcasible alternative namely a
processing arrangement with a company whose operations wera
sufficiently extensive to solve the cconomics of scale problem,

fis can readily be seen in Mr Todd's cvidenée, his
meotings with of ficers of tho Gulf Oil Corporation wére timely,
Ever since its great discovery at Spindletop in Toxas, Gulf
has bheen looked upon and has, in fact, been a forcmost oil-
finder. However, except for its interest in the Mene Grande
0il Company in Venezuela, Gulf had no foreign production
outside of the U,S.A. prior to World War II, The great Kuwait
field in which Gulf and BP have equal intcrests started
production after llorld War II,

Historically Gulf has becn a stable and conservative

company backed by the Mellon family as its dominant sharcholders.
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It can safely be said that Gulf has always conducted its affairs
in conformity to high ethical standards., Outside the United
States, it is predominantly a crude oil exploration and
production company, largely dependent for the outlet of its
crude production upon sales to other established companias,

I have looked at the general conditions of the Gulf
0i1/Pan Eastern Processing Contract, the Gulf Exploration/
Europa Refining Feedstock Supply Contract, the Propet/Europa
Refining Contract of /ffreightment and the Gulf Oil/Europa
Refining /ncillary hgroement, I am familiar with Europa's
requirements and Gulf's situation at the time and in my view
the contracts represent a negotiated set of contracts well
suited to the circumstances,

Under the Feedstock Supply Contract, the Contfact
of Affreightment and /ncillary Agreement Europa achieved
long=-range security of supply for naphtha and middle
distillate which it needed as charging stocks to the New
Zealand Refinery and Gulf sccured a substantial crude oil
outlet and fuel oil needed to supply its markets,

The Processing /greement clearly is what it says, le.ce
a processing agreement, It was negotiated at arm's length
by two parties who found a common mecting ground, each to mcot
its specific requirements and objectives, /s is the case with
every processing deal of my knowledge, it is tailor-made,
Thore 1s no such thing as a normal or standard procassing

arrangement, bocause circumstances and factors are never
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jdentical as between various parties, There are, however,
features which can be common to many refinery deals, i.e.

it is not nccessary to own a refinery and, in the present case
where Gulf has reserved the right to supply from any source,
it is not necessary, nor is it desirable, to specify a
particular refinery,

Every processing arrangement of which I have knowledge
involves some type of exchange or buy-back arrangements,

The Gulf buy~back provisions are anything but unusual. In
fact, it is through just such arrangements that most processing
deals are made cconomically feasible, A large proportion of
all the petroleum products to U.S. consumers are supplied
through exchanges;between companics in short-supply in one area
with those in long-supply in another,

I look upon the Gulf/Pan Eastern contract as a
well-conceived and sound business undertaking wherein the
individual interests of the two parties to the contract are
met . I can see nothing in it which does not conform to sound
business priﬁciples. The processing fee is within a recasonable
range for this type of processing and the calculations of cost
are, in my view, suitably apportioned,

It might be germane at this point to describe briefly
some of the processing arrangements of my knowledge. j During
my term of service to the Murphy 0il Corporation in iﬁitiating,
staffing and directing the petroleum products marketiég operation
in Europe, which was named Murco Petroleum Limited with
hecadquarters in London, supplices were originally obtained
through a processing arrangement with Tidewater Assoc%ated
0il Co, which company built a refinery in Kalemborg, uenmark,
without sufficient markets to absorb the refinexry's c&pacity.
Later this refinexry was purchased by Esso and it therefore
became necessary for us to negotiate a new processing

arrangement with Esso, This took some time and in the final
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analysis involved the exchange of certain quantities of Marlago
(Venezuelan) crude produced by Murphy and its U.S. "import
tickets" as parts of a rather complicated formula so devised

as to overcome the natural tendency of Esso not to supply
products to a small independent and thereby enable the
independent to break into traditional

markets, The upshot of the arrangement was that although

the processing agreement was related to the Rottexrdam refinexy,
Esso could at its option, provide corresponding products from
sources other than its Rotterdam or Kalemborg refineries if

it so preferreds The economics of the contract were based
upon the characteristics of Libyan crude but Esso could supply
any crude, the yields being "deemed" irrespective of crude
quality or refinery operating characteristics.

The expression "decemed yield” might also be descring?

as an assumed yield = a yield pattern which has been

negotiated by the contracting parties, i.ees the processing
refiner on the one hand and the user or users on the other,
for the purpose of establishing a suitable and mutually agreed
basis of operation, The yicld which is deemed or assumed

may be the same as oxr different from the actual yields
obtainable from certain crude oil or crude oils,

The Great Northern Refinery in Minnesota was
originated as a processing refinery, Great Northern Sought
crude from Mobil and sold back products to Mobil on the basis
of deemed yiclds by a formula which fixed product prices in
order to give Great Northern a processing fee,

A jointly owned, independent refinery in Panama has
processed for six or more individual companies at the same
time, each user requiring a spread of products to supply its
particular markets, A standard feo was establishad based
upon cextain crudo quality and certain deemed yields, . To
provide the give and take between off=-takers requiremenfs a

premium was charged for off-take of light products at above
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contract quantitics and a penalty for off-~taking fuel oll at
below contract quantities, Each company had a tailored deal
and conducted it through either a Bermudian or a Bahamanian
subsidiary, The refinery owns the crude oll being processed
and the user takes title to the products when delivereds, In
order to balance the "slate" it was nccessary for this refinexy
to engage in the exchange of crude and of products within the
U«S. and tributary markets,
To the best of my knowledge all oil companies, with
the possible excoption of one, utilise the medium of exchanges
to shorten their supply lines to balance as between companies
their product supplies with their crude resources and to supply
mrkets nearer to the sources of supply of other companies than
to their own, The net result is in savings to the consumer
in the areas concerned, Without the media of exchanges, 157
swaps, buy-backs, there 1s little question but that the consumex
would have to pay more.
What scems to me as missing in the reams of cvidence
which has been brought to my attention is the broad picture
of literally hundreds of millions of consumers of petroleum
products throughout the world being served through extended
lines of supply starting with
(1) The production of crude oils of widely varying
characteristics from thousands of oil fields situated
over the surface of the globe, mostly far distant from
centres of largest consumption;

(2) The movement of the crude oil by pipeline and/or
tanker to

(3) Refineries in which thesc crude oils are processed,
some owned by one company, some jointly owned by .a
number of companies, national refineries and some
custom=refineries commonly known as pracessing

refinerics;
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(4) Movement of the products by pipeline and/or tanker

to distribution points;
(5) Distribution to retail and wholesale outlets to meet

the specific requirements of the local market for each

product,

Each company has its own set of problems in the chain
of supply from oilfield to consumer, such factors as changes
in crude oil production and supply, in quantity and quality
of varying refinery crude runs, operational and maintenance
programmes, with unexpected shutdowns and slow-downs, with
changes in market patterns due to climatic and other factors,
and with dislocation of marine transport, Encompassed by
these and other variables the highly skilled crude and products
negotiators of each company are continually on the alert to
make ¢rude swaps, processing contracts, product exchanges, ,fﬁ
buy-backs, deals of all kinds, each in his particular campany?'s
interest.
When one begins to visualise the enormous breadth and

scope of worlde-wide pctroleum supply one can appreclate why
the large international oil companies have been predominant
factors and how difficult it is for a relatively small

"independent® to obtain long~term security of supply for his

market,
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APFENDIX.

LIST OF TYPICAL ASSIGNLENTS CARRIED OUT BY
MR C.S. SNODGRASS INDIVIDUALLY OR VITH ASSCCIATES.

FOR THE BRAZILI/N GOVERNMENT s  fnalysis of and report

on the overall petroleum economy of Brazil including
exploration, drilling, production, foreccasts of consumption,
location of refineries and advice on external sources,
availability and prices of crude oil (in association with

J. Edward Brantly).

FOR THE SYRIAN ARAB REPUBLIC : Economic feasibility studies and

reports on =

(a) Converting the Homs Refinery to process Syrian crude
oil; and

(b) The pricing of indigenous crude oil for export,

FOR THE SAUDI AR/\B GOVERNMENT s

(a) Technical advice on cconomic development projects
utilizing oil and gas; and

(b) Economic and engineering feasibility study of
fueling the capital city of Riyadh with oil from the
newly-found Khurais oilfield versus with gas from
the Uthmanayah field,

FOR THE P/KIST/N GOVERNMENT /ND P/KIST/N PETROLEUM LIMITED s

(a) Economic and enginecring feasibility studics of
outlets for and the pricing (in competition with other
energy sources) of natural gas discovered at Sui in
Baluchistan,

(b) Consultation in organizing and financing the Sui Gas

Transmission Company and in the initiation, enginecring,

constructing and staffing of the Sul-Karachi and the Sui=-

Lahore gas pipelines.
(¢) Technical advice on the use of natural gas as a prime

gource of energy in the agricultural and industrial

sncluding rronsmission and

deve\opment of Poklstan,
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distribution surveys, gas pricing, regulatory practices,
and a nitrogecnous fertilizer programme,

FOR TODD BROTHERS, WELLINGTON, NEV ZE/AL/NDs

(a) Engincering study and report on oil refining in
New Zealand,

(b) Geologic study and reccommendation of arcas for oil and
gas exploration (in association with J, Edward Brantly).

FOR TdE BURL/H OIL COMP/NY LIMITED, LONDCN :

(a) Economic feasibility surveys of natural gas utilization
in /ssam, Burma, and Papuae

(b) Reports on the manufacturc of petrochemicalse

(¢) Preliminery study of a gas pipeline from the DPeruvian
Oriente across the /ndes to Cerro and Lima,

(d) Investigation of world-wide geothermal energy.

FOR CONSTOCK (L/TER CCNCH) LIQUID METH/NE COMP/NY :

Consultation in regard to world-wide sources, availability,
prices and characteristics of natural gas for liquefaction,
from 1958 to 1968,

FOR THE REPUBLIC OF INDCNESI/

(a) Technical .dvisor to Government in the pricing of
natural gas and in ncgotiating a contract for natural gas as
a feed-stock and as fuel to a fertilizer (urea) plont
in Sumatra.
(b) inalysis of bids for the engineering-construction of
the urea plant,

FOR THE DOMINIC/I! REPUBLIC

Survey of the markcet for petroleum products in Dominica and -
throughout the Caribbean arca, prepared refinery specifications,
obtained international bids, and made recommendations to
Government,

FOR B,0.C. OF AUSTRALI/

(a) Field investigation of a proposcd gas pipeline from the

Great /Australian Basin to Adelaide, South /ustralia.
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(b) Consultation in rcgard to markets for the natural gas
discovered of f-shore N.,Z. JAustraliae

FOR THE INTERMN,TION/L FIN/NCE CORPOR/TICN

(a) Study and rcport on the relative cconomics of
manufacturing nitrogenous fertilizers from flare gas
along the Persian Gulf for export versus from liquefied
natural gas or naphtha in India,

(b) Field survey, report and recommendations on a

.nitrogenous fertilizer programme for Pakistane

FOR THE COMP/GNIE FR/NC/ISE DES PETROLES

Economic feasibility surveys of markets for petroleum products,
of refinery locations, and of rcfinery processes and
procaessing.,

FOR THE IRANI/N GOVERMNIENT ¢

With associates, served for several years as technical
advisors to the National Pctrochemical Company, the National
Iranian 0Oil Company, and the National Iranian Gas Company,

FOR MURPHY OIL CORPORATION, a relatively small indcpendent

fmerican Company, investigated Europcan oil markets and
initiated, organized and staffed marketing operations in
Europe; including the direction of negotiations for sites of
service stations and for distribution terminals, for
chartering tankers, and for oil concessions, arrangements for
crude oil supply and for processing this crude oil in

refineries owned by others,
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CORNELIUS STRIBBING SNODGRASS

XXD RICHARDSON: Mr Snodgrass, under the processing

contract in this case, does Gulf supply the crude to
Pan Eastern? Gulf Exploration,

Does Gulf, to use the term to apply to Gulf companies,
then process or arrange the processing of the crude
for Pan Bastern? That is my understanding.

Does Gulf then buy oxr arrange the purchase of all the
resulting products from Pan Eastern? I believe it
does,

At prices determined in the processing contract? Now
when you get to a specific such as this, I must
confess that my exposure to these contracts has been
so brief that I could not swear that is in the Pan
Eastern contract or any other contract, what you say
is my understanding.

Does the Europa group supply any crude to Pan EBastern?
Gulf supplieﬁ it ,.. I don't understand your question,
if Gulf supplieé it, 1Is it your understanding of

the agnts, that the Europa group does not supply

any crude to Pan Eastern? Yes, that is my recollection,

And is it your understanding that thé Europa group
does not buy any products from Pan Eastern? Now
again Gulf buys products from Pan Eastern I belirve.
What does. the Europa group do in the Pan Eastern
operations then, except share in profits by way of
dividends? iy own idea of that is that theirs is
the priceless ingredient of having the shall I call
it technique, I can think of many more commercial
operations which are not dependent upon capital,
which are not dependent upon immediate owned oper-
ational facilities, but which are the result of

someonel!s brain work.
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I would like to focus on the processing or refining
nature of o Pan Eastern operation ,.. does the Europa
group itself directly play any part at all in the Pan
Eastern processing operations? I think that question
has been answered with 211 the others, how this is
done, and my memory is not sufficiently good to be
able to recite and outline to you the scale of those
contracts,
Do you regard the Pan Eastern arrangements as a good
10 business deal for Gulf and Europa Refining? I do,
definitely,
Do you regard them as a processing dezl so far as
Europa Refining was concerned? The specific
implication "so far as Europa Refining is concerned",
I cannot speak to, but I regard it as a good
processing deal for the parties,
Does the Europa group play any part itself in the
processing arrangements of Pan Eastern? It plays
the part outlined in the contractual obligations,
20 which I believe are quite clear, which are negotiated
between the two parties,
Are you there referring to Gulf and Europa Refining
2as the two parties? I must confess that when you
referred to two parties, I am thinking of the two
parties concerned in each one of the agre2nents,
whether it is EBuropa Refining at that particular
point, I'm sorry I can't say,
Axre the two parties to which you refer the Gulf
group on the one hand, and on the other the Europa
30 group? Yes, I should think so./tMrw ague Hlart cam '//{1—764'#4*»77
e A SR R ST S R T SRR LT
“d
into the processing contract had it not been .

entering into the feedstock supply and freight
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contracts with the Europa group? The answer to that
question involves my endeavouring to delve into what
was in the mind ~ the Gulf corporate mind at that
time, a combination of factors which produced the
result,

With your long experience in the industry,.what
would you expect the answer to be to my question? I
would expect it to be a combination of factors, there
are many many factors, you can't pick out one or two,
I dont't know all of Gulf's rcasons for it, they had
many good reasons undoubtedly, I wouldn!t presume to
pick out one or two and say, "these would be the
reasons', I think I would be guessing, and at fault
if I did.

Would you agree thot the Pan Eastern arrangement was
a means of giving the Europa group a benefit in
relation to its purchases under the feedstock supply
contract? I think generically the processing deal
does provide that facility, yes, not just this
processing deal but others.

Would you consider that was the objective of this

Pan Eastern arrangement? One of the objectives, yes,
Do you agree that the commodities and quantities
dealt with under the processing contract were directly
related in kind and quantity to Europa Refining's
purchases under the feedstock supply contract? Were
directly related, you said ,,. to my mind they were
indirectly rather than directly related,

Was the extent of the activity under the processing
contract determined ccmpletely by the commodities

and quantity of them supplied to ™iropa Refining
under the supply contract? The chaxging stocks

after being processed in the N.,Z,. refinery, as I
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understand it, then became products and these products
entered the N.Z., market, I think that is correct.

I put it another way, can we compare the volume of
activity under the processing contract, with the
purchase of supplies under the supply contract, if in
a period of, say, one year Europa Refining purchased
10 shipments of naphtha under the supply cbntract,
under the prosessing contract would Pan Eastern be
buying from Gulf sufficicent crude which after

10 processing left it exactly the quantity of nar htha
supplied to Europa Refining under the supply contract?
From what you have just said it appears to me to be
Py
“wegffen in the contract.
Were the pricing arrangements undex the processing
contract such as to ensure on the naphtha a profit
related to the quantity supplied to Buropa Refining
under the supply contract? Not just naphtha, you
said naphtha,
Does it apply? I think you will have to refer to

20 these clauses because as I have said I do not have
these contracts too well in mind, I arrived here
last Friday night, we had a meeting, I wrote up
something, since then I've been sitting in Court here,
I am not trying to trap you in any way, I use naphtha
because it was in the previous example. I will pass
to another topic...is it coummon industry fashion to
apply pricing concessions in direct forms? Yes, I
believe it is...I am not a pricing specialist,
Would one example of an indirect price concession

30 be cheap loans? They have been made, ves.
Would another comnon form of price concession be
an allied reduction in freights? Yes.
Would another form of price concession be the

deferral of time for payment of the supplies?
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Yes, I believe that has been used, particularly in
the Japanese contracts,

Would you agree that the concession or advantage to
the Europa group under the Pan Eastern arrangement
could have been given to it in another form? No, I
dontt think it could have been negotiated from what
I know of the history of it, I dont't think it would
have been possible for Mr Todd or anyone else to
negotiate it,

Have you studied any of the contract documents other
than the 1964 contract document? I have read a set
of documents, the ones mentioned in my testimony, if
they are the 1964 contracts they are the ones I have
read.

At p.6 you have listed the documents you have read,
we know there was another agmt. in 1964 called the
Re~organisation Ag;eement, have you read that document?
I believe my experience of that has been since I was
sitting in the Court,

11,32 COURT ADJOURNED. 11.50 COURT RESUMED

Mr Snodgrass, during the adjournment have you read
the Re-organisation Agreement? I have not.

Is it 2 function of Pan Eastern under the processing
\

contract to buy crude oil from Gulf and resell it
unprocessed to Gulf? Some of the crude, I believe

a very small portion of the crude, does go that way
through the contract, I dontt think it is consequential,
Do you know of any other case where a refining
company buys crude and immediaztely sells it back to
the supplier at a profit? In the case of the Panama
Refinery of which I spoke in evidence in chief,

there are and have been many complex arr~-ngements

and it is my vnderstanding that one or two of those
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arrangements did involve what in effect would be the
same result as is produced here and that is some of
the crude which is not processed being s51d by the
refinery, but in the case of the Panama Refinery,

it is the Refinery which has the responsibility of
co-ordinating the feed-supply on the one hand and the
off-take on the other hand of the several users,

Do you know of any refining company which has only
one customex? 1 have known, at the moment I couldn't
guarantee or swear there is a refining company with

one customexr, but I do know of one, ves,

BENCH: What would be the circumstances of those

2010

companies with only one customer, would it be by
choice, the fact that the company to whom processed
oil is supplied is so big that it takes all the
output? No, I should say it is the desire of the
processor to get started in the processing business,
After he is in this business he would naturally look
for other users,

COUNSEL: Are you referring to a refining company

30

which has a refinery? 1In this particular éﬁi@, yes,
Do you know of any case of a refining company with
only one customer and that customer supplied all the
crude to the refining company, and that customer does
the refining or arranges the refining of the crude?
The customer does not do that, And that customer
buys all the products from the refinery, do you

know of any case of that kind? Not where the
customer does the refining,

Have you read the evidcnce given in the previous
case by Mr Newton and Professor Lehman? I use the
word scan rather than read, I have scanned the

evidence,
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RXD BARTON:

Mr Snodgrass, in 3 or 4 questions in cross-examinations
it was put whether you knew of a refining company
doing this or that, how would you describe Pan
Eastern, as a refining company or not, or as sone=
thing in between? I would call it a processing
arrangement,

Now as I mentioned to His Honour a moment or two ago,
in the evidence given in the previous case, it was
suggested that the arrangements with Pan Eastern were
not genuine refining arrangements, are you able now
to make any comment on that suggestion? Well to my
nind, and within the limitations of my experience,
those words dont't apply, there is no reason why it
should be what a genuine arrangement is, what is a
genuine refining arreangement?

TO BENCH: A genuine refining arrangement might be
thought to be one in which a company carries on all
its processes in all its technicalities, refining it
into more sophisticated products? Perhaps a genuine
refining operation is an operation that refines ...,
We are talking about processing crude oil, the -
responsibility for which is taken by a company which
can refine it in one of its refineries or hand it

out to others,
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EVIDENCE IN CHIEE

NEVILLE KEITH SMITH states ¢

I was until 31 July 1972 the Treasurer and a Director
of Europa 0il (N.Z.) Limited, Secretary of Associated Motorists
Petrol Company Limited and Secretary and a Director of Europa
Refining Company Limited, I have had discussions, been
present at discussions end had correspondence with Inland
Revenue Department since the first investigations in 1963,

For the purpose of dealing with the accounting problems
it is necessary to have a general understanding of the
Refining process,

In a continuous stream operation where processing is
for one user only no accounting problems as between users will
arise, Whatever is processed in continuous stream is for g
account of one user so that the refinery whether ovned by the
User or processing for the User on a fee basis accounts for
input, processing fee and output to one User only,

There is no problem over accounting for stocks of
Crude Oil or finished products or how much has been processed
where th2s refinery operates for one User cnly, However, if-
there is more than one User then problems start cropping up and
I suppose it is fair to say the more users the more problems,
These problems arise firstly from the rcceipt and storage of
each User's crude oil or other feedstocks pending processing.
The Refinery will have certain storage tanks avocilable but
unless there is on abundance of such tankage segregation of
each user’s stock is not possibles An abundance of storage
tanks straight away means more capital tied up and thus
uneconomic operabion; So almest certainly the refinexry will
mix one user's crude or feedstock with anothers, The
Refinery then cannot physically identify each user's stock and

cannot process each usexr’s stock in isolation. If any Refinery
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attempted to scgregate stock and process cach batch scparately,
it would have an inefficient and uneconomic operation
resulting in excessive refining costs, The non=segregation
applies to finished product as well,

I have knowledge of these problems from N,Z.R.C.
Whangarei, This Refinery is jointly owned by five New Zealand
0il Companies and New Zealand public and processes crude oil
and other feedstocks on account of the five different Oil
Companies, I produce consolidated stock shect prepared by
NoZ. Refining Company Limited covering the period 1 January to
31 March 1967. (EXHIBIT X), The first column of this sheet
lists the various types of crude oil and other feedstocks,
intermediate variation (i.c. partly processed feedstocks) and
finished products, The second column is headed "Cpening
Stock Entitlement", In the middle of the form is a column
headed “"Deemed Intake" and towards the right-hand side a
column headed "Clnsing Stock Entitlcmont",-

The use of the word "ecatitlement" in relation to
opening and closing stocks and the word "deemed" in connection
with Intake is significant, As I will show, these deemed
or entitlement quantities vary from actual, I produce a
summary which for convenience I have prepared from information
sent by N.Z. Refining and this summary shows each Company's
deemed intake and closing stock entitlement, (EXHIBIT Y).

The total of cach Company‘®s deemed intake and closing
stocks agreces with the consolidated stock sheet figures,

I draw attention that both on the Consolidated Stock
Sheet and on the summary I have prepared there is disclosed for
each Company and for certain types of feedstocks in total a
minus stock position (figures in brackets) i.e. N.Z. Refining
Company is telling users it has processed more of a certain
feedstock than was cver delivercd to ite I produce physical

stock movements feedstocks sheets covering the same period
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prepared by N.Z., Refining to show actual stock movements and
actual stocks on hand, (EXHIBIT Z). I draw attention that
the total quantity of actual stock on hand (665,771 barrels)

is the same total quantity as shown Closing'Stock Entitlement on
the Consolidated Stock Sheet, Exhibit X, but the composition of
the total varies greatly as between different types of feedstocks.
For example M.E, (Middle East) Naphtha on Exhibit X Consolidated
is shown as =a 53nus quantity 36,011 barrels but on Exhibit 2
Physical Movements it is shown as 1,787,624 bbls ~ a difference
of 1,823,635 barrels, Comparing the two statements no
individual feedstock quantities of stock on hand are identical,
I draw attention mimw that the intazke figures vary

considerably also i.e. deemed intake from Exhibit Y for Far

East Naphtha is shown, ~ NIL barrcls, but the actual intake

from Exhibit Z for Far East Naphtha is 144,029 barrels., In no
case does the actual intake figure for any feedstock agree with
the decemed intake figures. The reason.bchind the difference
between the deemed intake and actual intake figures is that

the deemed figures are based on the programme prepared in
advance by the Refinery setting out for each user on a quarterly
basis his individual programme of fecdstocks to be tendered

to vield his projected requirements of finished products,

The difficulty of course is that users arc sometimes unable to
conform to the Refinery?s intake programme because of supply,
shipping and import difficulties and problems arising within
the Refinery itself of, e.g;, malfunction of such refinexy

units as will throw the refinery product programme out of
balancee The Refinery thereforé operates on a deemed

programme in respect of each user to perform the function of
supplying to each user as far as it is possible with his
requirements: of products, The users accept the deemed yields
from the parilcular feedstocks tendered by them although the

products they uplift cannot be identified with the fecedstocks
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they tendered. Where uscrs were deemed to have used more
stock than they tendered and they have quite clearly received
products processod from other user's stock, this was made up or
repaid out of future feedstock shipments. At all times
throughout the operation of New Zealand Refinery it has been
necessary for users to accept deemed yields from their
feadstocks tendered as it is quite impossible to identify
individual owncrship of feedstocks or actual yields,

This is a problem which is cormon to all joint
refinexry projects and applies in the case of the Pan Eastern
contract with Gulf, There is no way of appropriating from
time to time an identifiable quantity of Kuwait Crude to be
processed in the Gulf Refinery on -account of Pan Eastexn in

association with crude of other ownership nor is there any way

- A

of individually identifying to Pan Eastern ownecrship from time

to time throughout any given period the yield of products from

that processing operation which go into a common pooi with the
other production; Gulf'!s practice has been to appropriate to
Pan Eastern the yield of products from which the quantity of
feedstock required for shipment to New Zealand was allocated.

Gulf meticulously maintained proper and requisite
accounts to record the refining processing transactions carried
out for Pan Eastern,

I produce as EXHIBIT AA photo copics of Journ?I
vouchers and General Ledger accounts (in $U.S. and £Stgi) of
Pan Eastern Refining Company Limited for the years 1966}to
1970 inclusive, These documents are prepared and kept‘by
Gulf 0il Corporation in Pittsburgh to record Pan Easterg's
purchases of crude oil; the payment by Pan Eastern of
refining processing fees and the sale by Pan Eastern of the
yield of production from such processing; in accordanceiwith
clause 5,04 the Processing Contract dated 10 March 1964 Setween

Gulf 0il Corporation and Pan Eastern Refining Company Limited;

[4
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and miscellancous items of dividend payments, sundiy incciae
and expensese

I propose to give a brief explanation of the documents
covering the 1968 year (other yecars' records being sirilar)
and to that end I produce a typed summeary as EXHIBIT BB which I
have prepared from the Pan Eastern Goneral Ledgers and headed
"Summary of Pan Eastern Gareral Ledgewrs 19687 with supporting
attached photo copies of the relevant parts of the Gonexal
Ledgers for that ycar,.

I also produce Pan Eastern Annual Accounts as
EXHIBIT CC, i.0s4 Balance Sheet at 31 December 1968; Statement
of Rztained Earivings 31 Docember 1968 and Statement of Iaccae
year ended 31 Dgecomber 1958 as prepared by Gulf Oii
Corparation, I also produce copizs of Pan Eastern Journal
Vouchers foir the year 1958, prepared by Gulf as EXHIBIT [D.
(These dceuments also appear in EXHIBIT Aj)o

Dealing firstly with the typed summawy of Pan Eastexn
General Loedgers 1968 (Exhibit BB) the top half of that summary
simply records all balances shown in the varicus ledyer accounts
at 31 Dcccomber 19568 after clesing entries had bzen made, It
is a trial balance of the beoks cf account of Pan Eastern and
the balances shovn appear in Pan Eastern's formal Balance Sheet
at 31 Docomber 1958,  In tho bottom half of the sumnary I have
sot out again from the Pan Zastern Genceral Ledger accounts what
are effectively the clesing entries for the 1968 ycaxr to show
clearly how Pan Eastern profit arises from the pu-chase of
crude 0il and the processing therecf for a fce, 5.0s total
costs := $23,528,385,31, ond the sale of the resultant yield,
$27,009,716.31, Th2 refining profit on these »rwneactlons,

lug proflt en Crude re-gsold (320907-67)

for the year amounts to ¢3,qfl,o°“,?3, Then by bringing to
account other inccme $19,549,33 less cidenses 51,791.83 (Pan
Eastezn’s accounting expenses ar: in teras of the contract

included in the procassing fee), a total profit to Pen Easter
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for the year of $3,499,087.50 is arrived at., idding in
the balance forward $2,747,581,19 and deduction of dividends
paid during the year $4,344,041,00 arrives at the balance of
earned surplus of $1,902,627,69 retained and recorded_in the
Balance Sheet at December 31, 1968, Each of the figures just
mentioned can be traced in the appropriate Ledger account,
copies of vhich for 1968 are attached to the typed summary,
Full records for 1968 and other years are contained in
Exhibit AA.

I explain briefly the 1968 year Journal Vouchers,
Exhibit DD. These Journal Vouchers are the means by which the
General Ledgers to which I have just referred are entered and
maintained, Each of the vouchers for the year is numbered and
has various supporting documents attachede The number system
indicates the month of the year and the voucher number for that
month, €.g., VR. 01~0001 is the first voucher for January,
03-0003 is the third voucher for darch and so on,.

J/NULRY TR/INS,CTICKS:

Turning to Voucher 01-0001-~ the entxy on the first
line is a credit to account No, 5001 (Revenue) in the amount of
$63,101,73. This entry arises from the sale by Pan Eastern
to Gulf Exploration of 44,753 barrels of crude oil ~ this is
crude oil purchased by Pan Eastern for resale as such, The
transaction is evidenced by the first attachment to the' voucher
being Pan Eastern's invoice to Gulf Exploration for the:sale
of crude, distillate and gas oil and the entry deals wifh the
crude salece The sccond and third entries on VR.Ol-OOOi
similarly credit account 5001 Revenues with sale of 227,918
barrels of distillate (naphtha) $455,836,00 and the sale of
75,835 barrels of gas oil $207,029,55 arising from the ;amc
invoice attacheds The fourth entry is a debit in Pan Eastern's

books .iccount 4082 to Gulfex for the total value of crude,

distillate (naphtha) and gas oil as evidenced by Pan Eastern's
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invoice (total) in the amount of $725,967.28, The fifth
entry is evidenced by the sccond attachment being Pan Eastern's
invoice to Propet covering the sale of 1,182,325 barrels of
surplus gas oil and heavy fuel and the amount of $1,906,716,17
is credited to account 5001 Revenues The sixth entry debits
Prope%t's account 1152 in Pan Eastern's books for this sale

of surplus gas oil and heavy fuel, $1,906,716.17. Thae

seventh to tenth entries arc evidenced by Gulfex invoice to

Paneast :
for the purchase of 44,753 barrels of
crude for resale $ 60,483,68
for the purchase of 1,424,488 barrels
of crude for processing $1,925,195,53
and for the processing fee $ 284,897.60

all thesc entries being charged in Pan Eastern accounts to
purchases and purchase costs account 6001/6741 and the total
thereof, $2,270,576.81 by the seventh and last entry being
credited to Gulfex account 40832 in Pan Eastern's books.

At this stage it is of course possible to detemmine
Pan East's position for the transactions covered by the
entries on this onc voucher -

Pan East has bought .

Crude for resale 44,753 bbls, 60,483,68
Crude for processing 1,424,488 bbls, 1,925,195.53
Processing fee 284,897.60

Total Cost 2,270,576.81

Pan East has sold

Crude 0il 44,753 bbls, 63,101,73
Distillate (naphtha) 227,918 bbls, 455,836,00
Gas Oil 75,835 bbls, 207,029,55

Gas 0il and Heavy Fuel 1,182,325 bbls, 1,906.716.17

Total Sjles $2,632,683,45

Pan East Profit therefore : $362, 10564644

S Ty St = oY
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Voucher 01-0002 is a transfer of the balance owing. by
Gulfex to Pan Eastern, arising from the transactions detailed
on voucher 01-0001, to Propet's account, This is a transfer
of balances between two Gulf companies and was presumably
cffected to suit Gulf's accounting requirements, and because
Propet acted as banker to Pan East,
Voucher Ol-OOdﬁ: These entries record the receipt of interest
income $342.25 and the payment of an air freight charge $45.32
incurred by Pan Eastexn,

FEBRU/ARY TR/ANS/CTIONS:

There were no transactions in February,

MARCH TRJNSACTICNS:

Voucher 03~0001, This voucher deals with a dividend
of $2,669,194,00 declared by Pan Eastern on 12 March 1968,

The entries are a debit to deduction from surplus account 4955
and credits to dividends payable account 4110,

Voucheor 03~0002, This voucher transfers part of the
dividend payable ($1,292,302,06) to Propet by Pan East (account
4110) to the credit of (i.e, offset against) the amount due by
Propet to Pan East account 1152 in respect of sales made by
Pan East to Propct. (Total dividend entitlement $1,334,596,99).

Voucher 03-0003, To explain these entries which deal
with the payment of a dividend of £Stg. 1 million declared by
Pan Eastern on 12 March 1968, it would probably be helpful to
examine the systom adopted by Gulf to implement the dividend
payment o

Firstly, the processing contract 10.3.64 provides at
clause 6,03 as follows ¢

"Payment for the quantities of crude oil, fez:d stocks
and finished products purchased by Pancest during

each quarter shall be made within fiftcen days after

the ond of that quarter (hercin referred to as

"the scttlement date").,  Gulf and any purchaser

procured by it shall likewisc make payment to Pancast

on the basis set forth herein for the crude oils,

feed stocks and finished products purchased hercunder

during cach quarter within fiftcoen days after the

end of that quarter and Gulf guaraontecs due payment
by any purchaser procurcd by Gulf,"
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In practice payments due by Pan Eastern were offset
against amounts due to Pan Eastern by Gulfex end Propet and as
a result cash payments were not made by Pan Eastern, Payments
due to Pan Eastern were not made by Gulf in accordance with
clause 6,03 but were accumulated in Propet account in Pan
Eastern books of account, Propet being shown as a debtor, In
effect, Propet account was a current account between Pan
Eastern and Gulf Companies and thus Propet acted as banker
to Pan Eastern,

When monies were required by Pan Eastern for dividend
payment, Propet would pay sufficient monies in paxt
satisfaction of amounts owing to Pan Eastern so that Pan
Eastern could then pay the dividend declared,

Propet of course as a 50% sharcholdexr in Pan
Eastern was entitled to one half of the total dividend and
this was satisfied in Pan Eastern books by partly or wholly
offsetting Propot's dividend entitlement against the amounts
due to Fan Eastern by Propet and payment by Pan Eastern of
any balance of dividend reomaining after such offset, in cash,

To satisfy the $1 million dividend we are now
considering Gulf took the fcllowing steps :

Gulf firstly ar.-anged to offset in Pan Eastern books
for credit of Fropet $1,292,302,15 (£484,919. 17. 11) leaving
a balance of dividend to be paid to Propet in cash $42,294,94
(£15,080, 2. 2),

Gulf then arranged to acquire from the Gulf Kuwait
Company £349,267. 0. 0 and Gulf Exploration Company acquired
from Brown Bros, Harriman and Company £135,652, 17. 11,

These two amounts total £484,919, 17. 11 which was credited

to Pan Eastern Time Deposit account in London,  Then Gulf
arranged to transfer from the Time Deposit Account this sum of
£484,919, 17, 11 plus £30,000 plus interost accrued £308. 4. 5,

a total of £515,228, 2. 4 to credit of Pan Eastern Regular
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account, Then out of the Regular account Pan Eastern pald
£500,000 to AJi.P. and the balance of its entitlement

£15,080, 2. 2 to Fropet, These transactions left the Regular
account balance increased Ly £143, O, 24

Vr, 03-0003 rccords all these transactions, In view
of the foregoing gencral explanation, thore would be little
point in dealing further with cach individual entry.

Voucher 03~0004: This is a transfer of balances in
the Sterling Ledgers only botween Gulf, Gulf Iran and Propet
accounts, ' The amounts arc halances brought forward from the
previous year and in case of Gulfiran represents exchange rate
adjustments to prior transactions,

Voucher 03-0005 and Vr, 03-0006: The Processing
Contract of 10 Maxrch 1964 provides at clausc 6,04 for exchange
rates $U.5./£5tg, to be determined 15 days after the end of
each quarter. Gulf thercfore caused invoices for crude and
processing feces on the one hand and for sales of crﬁde, naphtha,
gas oll and heavy fuel on the other hand to be first billed by
the appropriate party at the parity exchange rate (then $2.40
to £1), Then when the Contract exchange rate became known
15 days after the end of the quarter, revised billings were
prepared to show £5tg. values at the contract exchange rate,
These revised billings were then comparcd to the origin%l
billings and entries made to incorporate the adjustments{nocded.

The foregoing, then, covers in some detail the
journal vouchexrs for the first quarter of 1968,

LERIL TR/INS/CTICNG:

Voucher 04~0001, The first two entrics are credits
to Revenue /iccount 5001 for the sale by Pan East to Gulfoex
of 78,527 barrels Kuwait crude oil $110,723.07, and 273,325
barrels Kuwait Distillate (naphtha) $562,034,70, The thixd
entry is a debit to Gulfex for these sales totalling $672,757.77.

These entries are evidencod by the first attachment being Pan
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East's invoice to Gulfex //c 4082 in the amount of $672,757.77,
The fourth and fifth entries crcdit Revenue Account

5001 and debit Propet account 1152 in the amount of $2,452,192,73

being evidenced by Pan East Invoice to Propet for sale of

1,443,344 barrcls of gas oil and heavy fuels - second

attachment to the voucher, The sixth, seventh and cighth entries

record the charging to Pan East by Gulfex of =

78,527 bbls, Crude for resale $ 106,129,224
1,738,969 bbls, Crude for processing $2,4350,216,60
10 Processing Fee 20¢ bbl, Crude $ 347,793,800

each amount being debited to nurchases and purchase costs
accounts 6001/6741 and the total $2,804,139,64 being credited
to Gulfex ficcount 4082, These entries are evidenced by the
third attachment being Gulfox Invoice to Pan East,

Voucher 04-0002, This ontry transfers the balance
of Gulfex Account $2,131,381,87 in Pan East books to Propet
Account ~ presumably because Propet acted as banker to Pan East,

Voucher 04~0003,  This voucher records payment of
legal fees $173.01 and receipt of interest income $11,001,76,

20 The remaining vouchers for the rest of 1968 commencing

at 05-0001 for May 1908 rocord similar transactionse

I now deal briefly with Pan Eastern accounts at
December 1968 prdpared by Gulf, (EXHIBIT CC).

The Balance Sheet shows =

lissets
Cash in Bank 376,144
Accounts receivable ;4§Q§2ﬂ§§
Total /issets 2,182,62

Sharcholdors' Equity:

30 Capital 280,000
Retained carnings 1902627
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These figures are a formal presentation of the balances
extracted from the General Ledgers prepared by Gulf and set out
in Exhibit BB,
The statement of Income for the y-ar ended 31 December
1968 clearly shows how Pan Eastern derives its incomes To
perhaps illustrate this better, I have added quantities to this
statemeont - tho Gulf preparaod statement did not include
quantities.
During the 1968 ycar
(a) Pan Eastern bougit 408,678 barrels of crude for a
total cost of $552,329 and sold this crude for
$576,236, thus making a profit of $23,907.

(b) Pen Eastern bought 14,808,932 barrels of crude

for $20,014,271
and paid a processing fee of $ 2,961,766
Total Costs $22,976,057

From the processing of these 14,808,932 barrels, the

following production and cost of production ariscs =

Production Quantity Unit _Cost Total Gost
Naphtha 2,369,429 bbls, 31446 3,459,366
Gas Oil 3,998,412 52,00 7,996,624
Heavy Fugl 8,293,002 " $1.389 11,519,667
Loss _ 148,089 - -

14,808,932 $22,976 ,057

i

The unit cost to Pan Easteorn of naphtha and gas oil i

established by refercnce to clauses 4,02 (2) and 4,02 (b) of

the Processing Contract of 10 March 1964 between Gulf Oil and

Pan Eastern,.

The unit cost of producing fuel oils isI

determined by the function of the costs of naphtha and gas oil

in relation to total cost,

Turning back now to the Statement of Income, Pan

Eastern sold 2,369,429 barrcls naphtha at values per barrel
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varying in this particular year from $1,98 to $2,02 for a total
value of $4,760,967, This quantity of naphtha production from
the above table cost Pan Eastern $3,459,366 - thus Pan Eastern
profit on the naphtha production amounted to $1,301,601,

Of the total gas oil refined for Pan Eastern during
the year the equivalent quantity to that purchased from Gulfex
by Europa Refining amounted to 568,707 barxels, The unit
cost of production was $2.00 per barrel, so total cost of
producing that quantity was $1,137,414, From the statement

10 of income Pan Eastern sold 568,707 barrels gas oll for a total
value $1,552,570, So the profit to Pan Eastern on gas oil
production is $415,156.

So far I have dealt with the profit to Pan Eastorn
on the equivalent quantities (i.2, all of the naphtha production
and part of the gas oil production) purchased from Gulfex by
Europa Refinings The combined naphtha and gas oil profit
totals $1,716,757.

Pan Eastexn still has owncership of production of
the balance of gas oil 3,429,705 barrels and all of the

20 production of hcavy fuel. In accordance with clause 5.02 of the
Processing Contract of 10 March 1964, Gulf has agrecd to
purchase or arrange for the purchasc of these products at a
price which will retuxrn to Pan Eagstern a profit of $1;716,757
plus 323,907 profit on crude oil, i.e, $1,740,06564, fhis
gas oil cost Pan Eastern (2,429,705 bbls, x $2,00) $6:859,410
and the heavy fuel cost Pan Eastern $11,519,867 (from the
table above) a total cost of $18,379,277, Pan Easternisold this
production (from the statement of iﬁcome) for a totalivalue
of $20,119,942 thus making a profit of $1,740,665 thereon,

10 The total processing profit, i,e., $1,740,664 plus $1,740,5665 totals

$3,481,329 as shown on the statement of income,
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I produce as EXHIBIT EE Gulf statement for the year
1964 headed
“"Gulf 0il Corporation
(Cn bohalf of Gulf Exploration Company)
Statement of Refining for /Account
of Pan Eastexrn Rafining Company Limited
for the year 1964,"
With referonce to the arrangements belween Europa
0il and Eurcpa Refining : following the cancellation on 20
November 1964 of the Deed dated 30 September 1964 I did
become concerned, becausc of the separate legal identily of cach
company , thit there was no clear understanding of the rignts
and responsibilities of vach company, I was also concexned
about establishing insurable interest in the stocks petroleum
at the New Zeoaland Refinery. I raised this matter with other
directors and as a rosult of our discussions a memorandum of
arrangements was dravn up and signed by Dr. G.he Lau 2
director on bechalf of Europa Refining and Mr R.He Carmichacl
a director on behalf of Europa 0il, This momorandum of
arrangements is the first document in Exhibit C.S,15, Althougn
this memorandum of arrangements satisfied my concern about the
scparate companles with different shareholders and also my
concern about insurance, it was not at all acceptable to Mr
Todd becausc it breached the provisions of the GUlf/ELIOpa
Refining Feoedstock Supply Contract. Discussion witﬁ Mr Todd
resulted in the correct understanding of the arrangcgonts to
apply between the two componies being set dovn on paper and
signed by him and this supcrseded the memorandum of arrangements
signed by Mossrs Lau/Carmichacl. This memorandum s;gned
by Mr Todd is the fourth document in Exhibit C.S.15% ﬁnd also

satisfied my concorn,
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I produce as EXHIBIT FF letter dated 20 Decembor
1968 from ¥r J.P, Lowin to ix B.J. Todd, tho third ond
fourth paragraphs of which stato s
"Tho companius mado it clear that bucause of
possible fmnlications for international trade in
petroloun feedstocks and products they could not
accept tho bench mark prices on a specific product
by product basis., However thoy signified thelr
agreement to offer adjustments which would hava
equivalent offact to the bench marks for 1968, and
in doing this some of the companies qualified their
offors with the ruscrvation that they be regarded as
conditional upon the acceplance of what those
compahios would view as an acceptable profil lovel,
While tho resecrvations of individual companiosvare
noted, the industxy and individual company
settloments for 1968 are in teoxms of the Minister's
dacision to procced on the basis of the 1968
bench mark prices,.
It is of coursce common ground that the routes
by which the companics achieve the level of such
bench maxk prices will vary in torms of the
individual settlements negotiated with cach of the
companicse™
I was prusent at Flenary mectings on 23 June 1968 and 1 July
1968 between 01l Companices and tho Government
Intérdepartmontal Comaittco on the Oil Industry at which
moetings Mc B.De Kennerley ropresenting the Comnissioqor of
Inland Revenue stated that subjeoct to confimmaiion wiih the
Commissioner ho was able to commit the Commissioner to the
bonch mark levals and would lot us know if tho Commissioner
did not accopt. No nutification was aver ruceived that the

Commissionur did not zccont the bench mark iovels,
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MEVILLE KEXTH SMITH

2,15 COURT RESUMED - Evidence in chief continued:
Mr Smith, would ycu be good enough to repeat what
you said about the heading in letter EXBT FF about
some agreement? The attachment to letter EXBT'FF is
headed "Agreement with Europa 0il (N,Z,) Ltd", I
wish to make it clear that Eurxopa 0Oil responded to
that letter denying that an agreemnent had in fact
been reached with Europa 0il, I want now to ask you
about staff employed by Pan Eastern, did that company
employ staff of its own? No,

Have you any comment to make about relevance or
otherwise of the employment by Pan Eastern of staff
to the question of whether it is carrying on a proces-
sing venture? I think I can best answer by drawing
an analogy in connection with chartering of tankers,
Assume I approach Mr A, the owner of a tanker and I
arrange to charter that tanker from him; assume I
have some expert knowledge of the tanker market; I
then contract with Mr B, to relet the tanker on
favourable terms; I appoint John I, Jacobs, well
known London firm to be managing agents in respect
of that tanker. The result of that transaction
returns to me say £100,000; I should have incl;ded
in this that I had formed a £100 company. Nowjin
this transaction I have no capital, no assets snd no
staff, and I did not attend directors? meetingé
because I had appointed Mr Jacobs my alternateﬂ It

seems to me in those circumstances I can justifiably

claim to be in some part of the tanker business

and I do not think if I contended to the Commissioner

that I had made no earnings from the tarker business
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because of the factors I have nentioned that he
would accept that contention,
I want now to direct your attention to the processing

contract c¢l1,5,02 at p.3141, from time to time in the

‘evidence in the previous case and in submissions in

the previous case the expression "doubling" is used
in relation to that clause, do you know the origin
of this phrase "doubling" in relation to this clause?
It is a phrase, as far as I know, coined by the
Commissioner in the previous case as the result of a
gross misunderstanding of what cl.5.02 really means,
t/hat is the primary purpose of ¢1,5,02? The primary
purpose as I read the clause is to establish the
price at which Pan Eastern will sell and Gulf or a
Gulf procured purchaser will buy the surplus gas,
oil and heavy fuel resulting from the processing
carried out for Pan Eastern, It is essential to
have some provision in the contract to determine
that price, Alternate provisions such as costed
price or market price or perhaps some other vague
term would have made the contract unworkable., As farx
as I can see this is the only practical way having
regard to the interests of the parties in which the
price could be determined. If no provision had been
made, Gulf could destroy or at least diminish P§n
Eastern processing profits by purchasing this
production at a low price.

Following on from that, is it possible that Pan
Eastern could have made a loss at any time during
the period with which these tax assessments are
concerned? Yes,

In what circumstances would that be possible? It

is necessary to make assumptions, of course, because

Pan Bastern in fact did not make a loss, although
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during the period the earnings reduced. 1% artificial
posted prices for crude oil had been established as
a result of the 1970 discussions between the inter-
national oil companies and the Opec countries at a
very high level for tax purposes in relation to the
value of products, then Pan Eastern would make a
loss,

When you speak of tax purposes, could you be just a
little more specific perhaps by referring it to a
country or area? I understand the posted prices for,
say, Fuwait crude oil are the prices upon which the

tax liability of the producing company is established,

XXD RICHARDSON: I would like to deal first with this
question of doubling the profit: please turn to
P.180 in volume 1 of previous case, I would like to

read a passage beginning at line 21 and continuing

almost 2 pages.

e e o ey TTTRINTIAMIE L St s ooty TR R LR I

3 "You told us what was done under the contra t by Pan Eostern -
E turning now to clause 3,02, is there any relationship between

13 the murketahie value of the remaining products and the amount

% payable for them under clause 35,027  Yes, I have looked at

this question, As far as I can judge the prices at which they
were sold arc cuite close to their market value, Sales back by
4 Pan Eastern to Gulf. Can We take an example from 100 barrels
] of crude refined into feed stock and productss  Europa took

s all except one barrel., Under clause 3,02 would the value of
that one barrcl have to be astronomical to produce the doubling
effect? I wovld agree vut that never happens.  Was the
position that the more of each barrzl of crude taken by Luropa
the less was available for remaining products?  Europa would
take the whole of the naphtha, part of gas oil, small part,

and none of the heavy ends  Proporiions were known in advance
. but I think from Gulf's point of view there would never be any

3 chance of their being left with cne bavrele Am I correct that
1 the velue te he put on remaining products varied with the

3 proportion of the barrel of crude taken by Europa?  Yes, hut

j there was little variation,  Were the remaining products

under clause 3,02 ever identified as to type in the Pan Eastern
3 cecords? I think they were only identified as middle distillate

] and I think the word used is “residual", Fiddle distillate,
part only going to Europa. Gas oil is in middle distillate
category - I regarded them as the same thing, ias it

unnecessary to identify them because the obJecf »f clause 2.02 was
to double the Pan Eastern profit?  They must have been

identified because Pan Eastern sold them - they are not identified
in any record that I have seen, ‘hatever thcir identity, did
»..Pan Eastern get, the, amount necessary to double the profit? . Yese.. .

o TR B e LN

<
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7* This cuestisn of daukling its profitimay be a fine point buf it~

does not loukle its preofit, Toe effect of clause 5,02
i

is to melos oailanl.

nephtha s:ies? Covocoi,

tuoPan Cactern o profit equivalant to that
which it carns ea he asphtha znd gas oil saless  That is
from the oihor seles &+ bastern doublos its profif on the

; mijoutd you look ¢t clause 9.03 of the Frocessing
. contract, 19454 (EXiiT3IT 25 of thw Case Steted)s, Undexr what

cirteums tances would it ke neccssany to invelke that deubling
provision? I would think in ihe oL“cqufxvcos you suugested

’ that is wiore therve was left only say one barvel,  Weuld not
. clause .02 cope with that situation? I would think 1t would

be unreal,

*TO _BENCH:. 2ut weuld 5,02 cope with it?  Yes, it could cope

TO CQUNSEL: “ould 9,03 have to be iavoked if Furopa had taken
" crude ﬁnly during the period?  Yes.  Had tho crude refined

Europa hiad taken all wcefined focd stecks and products?

P

‘Europa is unable to do that tut if theoreiicuslly that
‘happened, yese For all of Europs refinsrsy's gurchases

in Mew Zealnnd? Y&, ouid 5,03 have o ke invoked if

undexr

.the 1964 contracts. are there tuo prices, iira% what Elropa

cpays Guliex and sucond what Pan Bastern pays Gulfi?  Well,

‘as I understand it, Pan Castera dowes not pay Gulf {for Runopa

(*‘1
“purchases, Are thoy parallel conlracts? YCSe Dees
ok pa

DV S B L LT T SN o . PP RV ¥ RPp

Now, Mr Smith, it is a long
passage from the evidence and I don't want to ask a
question which covers the whole of that passage, but
if you would turn to p.181 line 15, would you agree
with the position as stated in the remainder of that
paragraph? DNo, I don't think today I would give the
same answer,
Would you agree with the answer expressed in the

\

sentence beginning at line 19 namely,

E—,—-.\.,.A---v-—‘m. B L W(—-—v-‘-’.\ ---------- e yemem.

a—

-

nd gas oil sales."

- e ML ML ecanad s s wsdeat

R i PR

"The effect of clause 5,02 is to make svullable to Pan
Eestern a profit equivalent to that which it cacens on the naphtha

turopa’
'get through fan Eastern an amecunt equal to ihe difference
ibetween Lh” two scis of pr ces? Yes, that is the e;fect."

i

B

——r——r}

»

« et o
et o MTAR e S0 5w mattasatilie 2y s -~

I think I would express
it today that cl1.5.02 determines the price at which
Pan Eastern will sell the surplus production and then

carry on exactly as it is worded there.

et mias s
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Now look back at p.181 line 16 which having referred
to the lack of any identification of the products

dealt with under ¢l1,5,02

g TR T - g e Arree s v~ P I N TR SRl |

i "whatever their ideniity, did Pan Eastern get the amcunt
i necessary to deuble the profit?  Yes, This guestion of ‘
Y doubling its profit may be a fine point"

. . ) L " vonn, il
e et SN L N T et e A, L i e 1 i o BRI WA ok el MR A W B e emtind i ARATE 0T TN

would you agree with that
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statement, that this "may be a fine point"? Not

today I wouldnt't, it is more than a fine point,

BENCH: Is it convenient that a moment ago when asked

this question

r-:—\ e ———nr TR e .

3 whatever their 1denf1,y, did Pan Eastern ‘get the " amount
Ineces sary to deuble the {.Lo;lt?" J
ﬁ.«—»u s Shaaal e e i LT R VRS I A AL il s ML . + ¥ RN A i

Not today,
What would your answexr be? My answer would be an
absolute rejection of the term '"doubling'" on the
grounds that the word itself is quite inappropriate,
Pan Eastern's profits are derived from the purchase
and processing of crude oil into products, and its
Htom
profit arises fwasm purchase, processing and sale and
it does not arise from doubling which has a notional

connotation,

COUNSEL: Now turn to p.185, line 19

T TN TR R £ N N e ot B L IR T T e T S D te LT ~»c131

"Under tho 1964 contract, did Pan Eastern end up with %
ba profit wnich yave Europa through Fan Sastern the expected :
profit on its purchases? On feed stock purchased?  The

term Yexpected profit" worries me a bit: it gave the profit in
raccordance with the contracts  That could ke calculated as :
you said earlier simply by comparing prices under parallel :
contracts, the feed stock supply contract on the c¢cne hand and
processing contract on the other?  Yes, but the calculation
does not produce a profit. The purchases and sales did?

Yes., Calculac1on had to be b sed on purchases and saless" j

AL L M s L AL L a1 imer A S AR 2 R T2 2 A b RS R SR

is there anything in that para-
graph you would wish to modify today? Theré are two
particular words in that paragraph, one is the word
"expected’ and the other '"parallel”, If thg word
"expected" as used here means preconceived,.able to
be determined by foresight, or even unvaryihg, then
the word "expected" is quite wrong, '"Parallel",
having now had time to consider it, I think should be
substituted by the word '"related¥,.

Now please turn to p.176 line 30
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. or e mai er e e e : s e e
frwv "I the position in rOSD“Pu of the c’udu that was sold
by Pen Lasbt to Guli ond e-pivalent in quontity to crude by
lGul fex furcpa - Ly this the position - the contract
joriginslily provided lor a 19X ,Loflz te Pon Eastern whilch when
fdoubled auld give Durepe the coulvalent 2F 1 194 discount
ithrough Can Bestera? the 1n whilch was on crude oll only
igave Fan Laslern a 103 Ce wes that prorit then doubled
-unde clase 9,02 or clause 5,037 Yos. PDid Europa then
,e;fabuLth, ireugh ©n Eastemn ot the {full 195%?  Actually
Ino. use of tne letter variation? Correct,  Following
;the lLtLLL variation, did Eurcpa get that exact 15% partly
throuch < direct dizcount? £nd thg balanca through Fan
LEastern? That is the net effect op Eurcpa's cash flow,"

-t . - e M . . I B PV S TPV |

do you

want to modify any of the statements in that para-
graph today? In two respects, I don't think I need
to repeat what I have said about doubling, but it
applies in this paragraph also. The second respect
is that Europa though Pan Eastern obtainced the
equivalent, I don't think it was cever identified

as being exactly the same as the actual discount, T

should say the difference between the purchase ya
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price by Pan Eastern and the aelling price by Pan

Eastern,

In the case of the crude oil equal in quantities to

the crude oil supplied as such under the feedstock

supply contract, was there any products left for

Gulf to sell? This crude, of course, was not

processed on account of Pan Etstern, Therefore

there could have been no products,

Was what happened then, that under cl1l,5.03 there Was

to be a sale of crude by Gulf to Pan Eastern,

processing of that crude by Gulf for Pan Eastern, and

tfe purchase by Gulf from Pan Eastexn on the resulting

products? No, I don't understand it that way, I

don't interpret it that way.

Please look at cl,5,03 at p.3142
P L e ERaRsactionS Tefekred T ih Clauge 5.0 fallTe" T
;fEtUrp.ﬁo Pancast a total amount of moncy equal to that in Clause ?
{J.O2 acecof, Cuif agrees to supply additional crude oils, arrange

i 1o o s s . \ " N
;for the processing thereof and for the curchase of the products i
gherefrom sv as to return said amoun®t to Paneast.” i
CoCiblin: w'aea” 1n 2" a. . v -

€ rinat i oacik s L slires €3 i

S AL Sy L A AT AL i o dm s o SR ARV e i PETPITLY U NP

) Yes. What is your understanding of the way in
which an amount equal to the difference between the purchase

Price to Pan Eastern of the cruce and the resale of that
crude to Gulf is obtoined? It is obtzined under the

provisions of cl.5.02., About half way through that
clause I quote "an amount of money equal to the
difference between the prices to be received:by Pan
Eastern for the crude oil, feedstocks and fiﬁished
products'", the words "crude oil” I emphasize; In
other words, the sale value of the surxplus pfoduction
of gas, oil and all of the heavy fuel oil would be
established at such a level as to return toiPan
Eastern a proper equivalent and including the profit
on the purchasing sale of crude oil as such,land
then as I understand it, if under that cl1.5.02 Gulf

found itself in the position of having to pay a



very high price to Pan Eastern for the surplus

production, it could at its option resort to addit-

ional processing.

Well now would you plerse look 2t the first sentence

i e e e e

o//
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of ¢1,5.02

R L s L

aanim

T Mpancast will have available from “the rPObe szng of crud"
"oll hereurder additicnal vetroleum products to these to be
purcbaseg uﬂdol the p:uVl 1ons of Clause 5,01 hereof,"

B A e S N R O RUIVr WP DR WAV Y - L IO [ SN m_w 3

do you agree ¢l,5.,02 would not apply where
Europa had taken crude only during the period? No,
I couldn't agree, I don't think that sentence at
the beginning of that clause has that effect,

Now turn back to p.181 of your evidence line 34,

el AT AT T T PRy e Y
Lo eRe L VRS W e fmaee e e

fmvwe Would 5.03 nave ‘o be 1nvoVed if Europa ‘had ta<en crude
fonly duxlng the perlod? Yus. '

NS e Ve N s mn e ek aias o .'M-W'-'“-‘*--‘i‘-‘-*'-’-wa'
do you wish to modify that? I think I should havé
qualified that answer previously, that it was

10 absolutely cleaxr that at no stage would Europa have
taken crude only, With that in mind I don!t think the
question arises., Was the first shipnent under the
1664 contracts 2 shipment of cxude only (EXHIBIT NO.

7 7 - SCHEDULE OF ALL SHIPMENTS), does EXBT 7 show
under the first item "Crude Only"? Yes, I would
like to comment on that, I would like to point out
from schedule EX3T NO, 7 that there were 2 shipments
loaded in the quarter ended 30th June 1964; one of
these shipments was for crude oil as such, thé

20 other shipment was wholly naphtha., FPan Eastefn's
transactions are completed on a quarterly basis.

Let us now go to p.14 of your brief of evidence please,
I want to ask some questions about arrangement§
between Europa 0il and Europa Refining, were the
memoranda in the Case Stated EXBTS i3, 14, and'1s
first supplied tQ the Commissioner in July 1975? You

i
i

will have to help me on this, I can't recall that.
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)
TO BENCH: You know the memoranda being referred to,
first of all? Yes, (MEMORANDA IXBT 8)

& TO COUNSEL: Is the first one 1lst June 1972 to the

Secretary, Europa Refining Company Ltd asking in
paragraph 1 whether there was any contract agreement

ox correspondence between Europa Refining and Europa

)
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0il in respect of supply of. feedstocks, crude oil ox
petroleum products during the &ax ycars with which we
are concerned? Yes, Are the next two documents
letters both dated 7th July 1972 to the Comnissioner
of Inland Revenue, one from Europa 0il and the other
from Europa Refining? Yes.
I read paragraph 1
™~ iConcerning any €ontract agresment or '53&5;55@55553
tbetween [the two companies ] ’

o s row tirning te
p.14 of your brief, can you say when the memorandum
or arrangements was drawn up and signed by Dr Law
and Mr Carmichael? No, I can only guess.

When did you first see it? I would have first seen
it when it was being drawn up, as to what date that
was I can't answerxr,J don't know,

Can you say what year it was? I zm almost certain
but I have no evidence to support this, that it was
completed in February 1965, and I say this because
of the insurance problem associnted with this
document and the fact that ourxr policies were renewable
on 28th February each year,

Now coming to the three memorenda in EXBT 15, each
signed by Mr Todd, when did you first see those
memoranda or any of them? Again I can't be definite
cbout this, The only clear recollection I haée is
the discussion with Mr Todd at which he expreésed
great concern over the effect of the Law/Carmichacl
document, but I cannot put a date to it,

Do you recall having a discussion with Mr Phillips
of Inland Revenue Department concerning the Euiopa
Refining, Europa Oil supply arrangements in early
19697 I recall such a discussion, I will have notes
on it which I have not yet checked up, I can accept

there was that discussion.
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(LETTER 10TH JANUARY 1906¢ FROM MR PHILLIPS TO EURO .-
RCFINING COMPAMY LTD, AS RESULT OF WHICH THE INTERVIEW

FOLLOWED -~ E¥BT NO,., ¢)

Lot e mes

:“fhe Frofit'ana Lbss Accounts atieched to the returns of

t incone fox the years ended 31 March 1908 to 1963 inclusive mek
i no refercnc: to the purchase and sale of refinary feedstocks
Cor refined proaucts,

"The letter from Dre G.Ae. Lau datud 11 July 1966
cricerning Furopa 01l (1,Z.) Ltd explains this by mentioning
i that feudstocks are sold te Europs Ol {M.Z.) Ltd 2t landed
cost.

y

oy

miould you please advises

Y. e

(a) At vhat stage the property passes to Europa 0il
(i5,2.) Limited.

v o

h (b)  vhat are the circumstances of payment by Europa Oil
} (#.7,) Limitoed to Furopa Refining Company Limited
E arnd by Curopa #ofining Conpany Limited to Gulfex.

i' (c) Are there any other transactions not recorded in

E the Frufit and Loss Accounts for the above years,

:

¢

g "Could you please supply this information and also make

¢ arrangements for your records to be available for exemination
iby the Special Inspectors."

B L R R

cmemnl ! FP O AL LAY P N S

paxagraph 2
of that letter, is there an exprecs reference to
statement attributed to Europa 0il that feedstocks
were sold to Europa 0il at landed cost? Does this
refexr to the July 66 one, Yos,

When Mr Phillips intefviewed you about this matter,
did you inform him that therc was no written contract
between Europa Refining and Europa 0il? Yes,

Did you inform him thot as a result of there being no
written contract, therc was no preccisce time at which
the property passed? I would think so,

Did you inform him that to avoid any di fficulty over
ownership in the event of loss by fire, the fecdstocks
were insurcd underx a policy which trecated either

Buropa Refining or Europa 0il as owner? Yes I could

have said that,

(;

1

4
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Was there 'such a policy? Yes,

Is the position then that during the tax years with
which we arc concerned the feedstocks were insured in
the names of Europa 0il and Zuropa .Refining? The
reason why the policy ...sorrxy, the answer to that is
yes,

Will you add any qualification? The policy was in
the name of '"Buropa 0il/Europa Qcfining". There had
been great difficulty in negotiating the policy
because, as I have shown in my cvidence, the physical
identity of the feedstocks after they are delivered
to N,Z, Refining Company is lost, This posed the
question of insurable interests, We had a rather
peculiar policy, indeed, I think it would be rather

unique that underwriters agreed to an indemnity

-a__
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based on whatever course of action was adopted and

agreed by the users of N.Z.Rcfining in settling the
apportionment of any loss by fire or other cause of
petroleum whilst in the possession of the N.Z.Refinery.

A further reason for the joint name in the policy was

that Europa 0il had never given up its right to use
capacity at the N.Z.Refinery and indeed it did so in
respect of Kapuni condensate. The question of title and
when ownership or title passes in the legal sense I think
created one or two problems and may be even some mis-~
conceptions, in the previous case,  and although not a
lawyer, I can understand the problem arising in the legal
mind when this matver is ill-defined. It gives accountants
the same problem. However, firstly in connection with
Pan Eastern processing and secondly in connection with
the N.Z2.Refining problems, I have come to accept that
title is not at all important. [I'rom the practical point of
view in the day to day business in running an oil company
or an oil refinery. Wlhat is important is entitlement,
and by means of entitlement the companies finally get the
product to the ultimate consumer. From the point of view
of the M.5.L.A. the two companies had a difficulty that

if they defined the point in time whan ownewzsnip of
finished gasoline passed as bein:' after Europa Refinidg
became possessed of finished gasoline, that company cSuld
well be in breach of the Distribution Act. On the ofher
hand, if the time at which title passed was defined as be-
fore processing of the feedstocks took place, then

Europa Refining would be clearly in breach of its Gulf
contract. The matter was then left according to my

understanding that title passed at some undefined
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stage between those 2 points. Mr-'Smith, at the tine
of this interview, did you know of the existence of
the memoranda signed by Hr Todd EXBT 15 to the Case
Stated? Yes,

Did you inform Mr Phillips? No, I'm not sure whether
Mr Phillips! request was for written contracts but
whether it was for written or any sort of contract,
I'm afraid I did not regarxd the memorandum as coming
within the scope of his request,

Did you inform him that the position was not as set
out in the letter from Dr Law to which Mr Phillips
had expressly referred in his letter to Europa
Refining? I'm sorry, I can't answer that, I cant't
remember,

And if Mr Phillips says that he understood from the
discussion what was involved by a sale of feedstocks
from Buropa Refining to Europa 0il, what would your
comment be? I don!t think that is quite right, If I
recall you put it to me just a moment ago that I told
Mr Phillips that title passed at an undefined stage.
And you said earlier, I think, that you also told him
there was no written contract? Correct,

Well, if Mr Phillips says that his understanding
following the discussion with you was that Europa
Refining sold feedstocks to Europa Cil, would you say
that was an unjustified intexpretation of anyth%ng
thaf was said? It seems to have becen established
that I did tell him title passed at an undefined
stage, If that is corrxrect, then it would be an
unjustified assumption..,. I really need to check ny
notes I think,

Do you recall having an interview with Mr Kennefley
of the Inland Revenue Department in Ilovember 1968

in relation to an exchange difference .f funds héld
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overseas at the time of devacluation? That is quite
faniliar.,

Was Mr Kennerley accompanied by Mr Nota? I think I
can say yes,

Do you have notes of that interview? Probably,.

Did you inform Mr Xennerley at that interview that
when the refinery came on stream it was intended that
Europa Refining would sell refined products to
Europa 0il? I just cantt recall.,..this was an
exchange rate discussion,

Did you inform him that as a result of what happened
at the M,S.L.A, hearing Euéopa 0il itself was formed
to process the crude through the N,7, Refinery? I
am sorry, I can remember an exchange rate discussion
following devaluation, but not the rest of it, I

am going to suggest to you what else would be said
on this, that you said that as Europa Refining was
named as the purchaser in the contracts with Gulf,
Buropa—Refinipg-was—paned—as—thepure-hasor—in—the
sontrasts—wi-th—Gulfy Buropa Refining had to purchase
the fcedstocks and then sell them to Europa 0il at
cost? I can't comment on that, sorry,

If the evidence is to that effect, will you say it is
wrong? Yes,

Now I would like you to look at the lettcers of
objection in the Case Stated EX3T 28, is EYBT 28

the letter of objection dated 25th Harch, 1971; by
Europa 0il in respect of amended assessments fér

the yecars 31st March 1965 to 31st March 16687 Yes,
i

And that letter was signed by you? Yes, Was this some 4
months after the Frivy Council decision in the first case? Yes

Was this at a time when Buropa 0il considered the
special situation of Europa Refining and Europa 0il
as being a critical factor? Yes, we had arrived

at that conclusion by then,
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And does the third stated ground in paragraph 3 of.
the objection refer specifically to the purchase by
Europa 0il of feedstocks from Europa Refining? Yes,
Would you agree that this letter of objection was
settled with some care? Yes,

And was counselts advice taken as to the form of the
letter? Legal counsel, yes,

Do you say that a mistcake was made in the way para-
granh 3 (c) was formulated? Yes,

Would you care to ‘explain the position as you see it?
I think we have to go back to the letter sent by

Dy Lawy in 1966 in connection with the 1965 year

[\

ssessment. This is the fixst time that Eurxopa Oil
roised as one of its grounds of objection the
circumstances of the purchase by Europa O0il under the
1964 feedstock supply contract, or the 1964 Gulf
contract arrangement, And in that lettex also
reference was made to Europa Oil purchasing feedstocks
from Europa Refining, Now at that time in 1966 the
previous case had not been heard, Although Europa

0il had attempted to obtain from the Commissioner
grounds for his assessment, it was unsuccessful -and
was in the difficult position of objecting to
assessments, the grounds for which it did not
understand., All the objection letters which haye been
sent either signed by myself or by Dr Law have ﬁeen

|
drawn up by legal counsel and they are signed on

the advice of legal counsel, Having started this

particular objection in the 1966 letter on the

grounds of purchase by Europa 0il of feedstockst

it seemed rather difficult to change horses in mida
i

stream, or to change that wording would be more.

appropriate. 1Insofar as I was concerned, I was, aware

of the difficulty posed by the mistake made in the
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very first letter and I thought it could be argued
from the wording of the letters, particularly the
later letters, that Europa Q0il was obtaining some
entitlement to production at an undefined stage as I
have already outlined., Whether this is so I am not
sure, but I put it to legal counsel on this basis and
from memory the answer I got was, it can be developed,
the importaht point is to raise the objection as an
objection the change of circumstances of purchase by
Europa 0il, With hindsight, which is always the best
sight, I think the letter should have been worded

“*the circumstances of the payment of purchase costs

by Europa Oil for the purpose of obtaining finished
products delivered to its coastal terminals' and then
carry on with the rest of the wording,

Are you saying that you knew at the time you sent this
letter that paragraph 3 (c) was wrong and that your
legal adviser advised you to send a letter which you
knew was wrong? No, Sir, I am not saying it was wrong,
I am saying with hindsight, it could prebably have
been better worded, This, of course, you are looking
at a letter 1671 developed from a whole series of
earlier letters, that you must bear in mind,

Is the position then that you deliberately informed
the Commissioner that the purchase by Europa Oii from
Europa Refining was of feedstocks at a time you knew
it to be wrong? It depends on the precise meaning

of the word "feedstocks", I have described my
understanding of the position, that Europa 0il took
title at an undefined stage in the refining proéess
after the feedstocks entered the refinery and before
they became finished products, It was my under;tanding
that notwithstanding the wording of paragraph 3 (c¢)

in EXBT 28 this point could be developed,
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You said this letter was to follow Dr Law's letter
of 1966, at the time the letter of 25th March, 1971,
was settled, would you have available to you and

in front of You Dr Law's letter of objection of
11th July, 1966? Between Dr Law's letter of 1966
and the March 1971 letter, I think there were a
great many letters of objection, so the March 1971
letter would have been looked at in the light of the
letters immediately preceding it. Do you know that
in Dr Lawt's letter of objection he stated that
Europa Refining had to sell the feedstock to Europa
0il before it is refined? Yes,,. that could mean,
of course, before it was completely refined,

Was the first information given to the Commissioner
about the arrangement between Europa 0il and Europa
Refining related to products as in the memoranda,
was that first given to the Commissioner in July
1972? Yes I believe that is right,

By that time had Europa O0ilt's ohjections been
disallowed and had it asked for a Case Stated? Yes.,
And you were content to have the objections to the
assessments considered by the Commissioner on the
basis set out in those letters of objection? i can
only say that the legal advice we had was that the
objection letters were in order,

In respect of petroleum suppliee are there 2 main
accounts in the books J»f Europa Refining, firs;
shipment accounts in respect of each shipment; and
secondly, the Europa 0il current account with Europa
Refining? I think the shipment accounts to inch
you refer dont't form part of the basic ledgers but
in the nature of memoranda accounts from whicﬁ the

curxrent account with Europa 0il would be maintained,

On advice from Gulfex of the F,0,B, and freight
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cost of a particular shipment, is an account in
respect of that shipment opened? That is the practice,
yes,

Was that account then debited with the landed cost

of that shipment? Yes, when the cost became known,

At the end of a year or other period, was the debit
balance in all the shipment accounts cleared by
charging the amount to Europa Oil's current account?
You say "at the end of the year", the entry was made

10 up to the end of the year quote a long time after
the end of the year,

Wlould you agree that in some instances a clearing
entry refers to the charge to Europa 0il being for
feedstocks? Yes, I think it does,

No. 10 "PURCHASES OF FEEDSTOCK FROM OQLYMPIC LAUREL" «
EX3T NO, 10 ,.. that is a typical shipment account?
That appears to be so, yes,
And is it headed "Purchase of Feedstock" and then
the name of the shipment? Yes,

20 And does it show half way down the account a charging
entry to Buropa Oil for a sum nf $927,692? I think
it shows a transfer from this purchases account in
Europa Refining's books to Europa 0il current account
in Europa Refining'!s books,

Is that final entry a clearing adjustment to Europa
0ilts account resulting from an amended invoice
received from Gulf? Partly that and partly tﬁe
result of an insurance claim,

Now does Europa Oil's current account in Europa

30 Refining's books record payments by Europa 0Oil to
Buropa Refining? Yes,

These are recorded as advances? Yes,

In that current account is the total amount debited
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to Buropa 0il at the end of a period the total of
f,o.b. costs, freight, harbour board charges and
marine insurance only? Yes, I think so,

Would you agree that there is no mention in that
account of a refinery fee for proQessing feedstocks
into products? Yes, that is correct,

Would you agree there is no recoxrd in that account of
the payment for coastal shipping charges? The coastal
shipping charges form part of the refining fee and
are not shown in the account,

PURCHASES OF FEEDSTOCKS EX VARIOUS SHIPS -~ EXBT NO, 11
Is that a copy of Europa 0Oil's current account in
Europa Refining's books from April 1964 through to
March 1970,.,..lo0k at the first page, the letter

which accompanied the accounts? I don't seem to have
it,

Are the accounts the copies'of Europa Oilt's current
account in Europa Refining's books? They were
purchases for several ships and computer tabulations,
but not the accounts you asked about,

4,15 EVENING ADJGCURNMENT
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MONDAY, 19TH FEBRUARY, 1973

CROSS-EXAMINATION OF MR SMITH CONTINUES:

Mr Smith, I want to go through some of the accounts

information supplied by you to inland Revenue Depart=

ment and I want just first to show you a copy of a

letter of 22nd December 1972 from you to the Commissioner
No, 11 enclosing certain papers (EXBT MO, 11 -~ EUROPA OIL

CURRENT ACCOUNT IN EUROPA REFININGS! BOOKS): are the

papers accompanying that letter a copy of Europa Oilts

10 current account in Europa Refining'!s books from April
1964 through to July 1970? Yes,

I want to show you now a letter of 13 December, 1972,
from you to the Commissioner enclosing the papers

No, 12 referred to in the LETTER (EX3T NO, 12): I wonder
could you turn to what is p,7 of EXBT 12, treating
letter as p.l, ... do you have p.,3 before you of
Europa Oil current account in Europa Refining's books
which accompanied that letter of 13th December 19727
Yes,

20 Is the last entry on that page for March 1871 and does
it record a transfer feedstock purchases with the
folio J,192 and the amount of $10,863,173? Yes,

Is that a debit entry in the account? Yes,

Look at EXBT 10, is that the shipment account in
respect of '"Olympic Laurel" shipment? Yes,

Does it recoxd also for March 1671 by way of transfer
to the Europa 0il account again with folio J,192 a
credit of $927,632? VYes,

Is that $927,632 thus part of the 510,863,173 referred

30 to in the EXBT 12 account? Without reference to
Folio 192 I cantt be absolutely cer%ain, but on the
face of what I am looking at now T would agrre with
what you said,

Do both items have the same folio reference J.1927? VYes,
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Were there a number of other shipment accounts
cleared by the same journal entry J,192? TYes,

Are there 2 legs to a journal entry such as J,192,
the shipment account on the one hand and the Eurnpa
0il account on the other? Yes,

As a mattexr of double entry accounting does each form
part of the books of Europa Refining? Yes.

Please look again at EXBT 11, letter being treated
as p.l, please turn to p.4, at the middle of the page,
is thexre an item under March 1566 of an adjustment
feedstock 10 of £345,389 as a credit to Buropa Oil's
account? VYes, March 1965,

Look at the top of page, I think the very first
entry carry over in 1965 and then it carries on to
19667 Yes, that is correct,

Please turn to the next page, and under date 30
September 1966, is there a debit to Europa 0il
feedstock shipments 11 and 12 for £709,064? Yes,
Turn over to what is the second last page, under
entry for August 1969 is there shown a debit of
$912,879.91 with respect to feed stock purchases
shipment 35? VYes.

Look at EXBT 7 "SUMMARY FEEDSTOCK TANKERS", at p.3
of that schedule is the grand total landed cost for
shipment 35 shown as $912,880? Yes.,

That corresponds to the previous figure rounded off?
Yes, Turn again to EXBT NO, 12 and to the third
last page, does 4t show under entry for March

1972 a feedstock purchase clearing entry of
$12,077,739? Yes,

(EXBT 13 -~ EUROPA REFINING BALANCE SHEET SCHEDULES
AND EUROPA OIL DE3TORS 31st MARCH 1967

31 MARCH 196%) These schedules were supplied by

you to the Department? Yes.
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Now I want to deal with p.,2 first which is a list of
balances in EBEuropa ©il Ltd books? Yes,

Are there 2 items referring to Buropa Refining, the
second named Less Liability for Feedstock Tankers and
does it record that Europa 0il owes Ruropa Refining
£679,283 for feedstock tankers? Yes ,.,,,I should say
it shows a liability in respect of those tankers
rather than the way you expressed it, the amount owed
or owing for those tankers,

Is it correcctly recorded as a liability for feedstock
tankexrs? WNo, I dontt think it is so correctly
recorded, the schedule is prepared by a clerk in the
Accounts Department and he probably should have
recorded here a liability in part for petroleum to

be received from Europa Refining, but to expect such
2 clerk to do that in this connection is probably
expecting too much,

Were accounts in Europa Oil prepared under your
supervision? Yes,

Now please turn to p.l1 and does the £679,283 there
correspond with the same figure on p.2? Yes,

Now is the total liability at p.l of Europa 0il to
Europa Refining shown as £208,0997 I;m not quite
sure how we expressed that, who was owing who,

I put it the wrong way, does p.l1 show that Europa 0il
has a credit balance in the books of Europa Refining
at that date of £208,099? Yes,

And is that made up of the £887,382 current account
balance less the amount of £679,283 corresponding -

to the same figure on p,2? Yes,

And is that shown as less liability for 2 named
shipments? Yes,

Po you say that was a mistake too? It is a mistake

in the sense only that it only shows part of the
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story. What is happening is that we are looking at a
particular single item, or 2 items in this case, which
form part only of the whole pattern of arrangements
between the 2 companies, These arrangements between
the 2 companies encompassed the intention that what
Buropa 0il pays for or the purpose of its payments is
to secure finished products delivered to its coastal
terminals, and these particular entries deal with

only part of those total payments,

fr Smith, as an accountant, would you agree that it is
most desirable that entry of accounts be 100% accurate?
Well I have difficulty with that Question; as a
general statement I agree with you 100%, but I cannot
agree that entries should always be made simply on

the grounds of accounting expediency,

Now you gave those two schedules to the Inland Revenue
Department in November 1972, have you ever either
orally or in writing advised the Inland Revenue Departe
ment that those schedules cannot be taken at face
value? At the time the schedules were given to Inland
Revenue I had no idea that the particularx point we are
now discussing would ever arise, I have not informed
thenm of the distinctions now bheing madé, in relation
to these schedules,

I show you EXBT No, 7, at p.1 is shipment No, 16 in
respect of "Phillipine Sea"? Yes,

Under the grand total column is the landed cost of
that shipment $626,492 and is that conversion into
N,2,. dollars of the £313,246 referred to in EXBT,13?
Yes,

Please turn to p.2 similarly in respect of shipment
No. 17, "Las Piedras" is the grand total (732,073,

the conversion of the £366,037, EXBT 13, p.1? Yes,

Now turning back to Z¥BT 13 p,1, is the hast entry



10

20

30

9210

an item in respect of stock on hand at balance date
for Europa Refining and is it the f.o.b. freight and
insurance for "Gulf Hansa" in transit to N.Z.? Yes,
Is the position that in its accounts Europa Refining
showed in the balance sheets any stock in transit to
N.Z,? J#-

Did Europs Refining ever show in its books as being

on hand any stock which had already arrived in N.Z,?
No...the reason for this was that closing entries

in connection with stock were not established partly
because of problems with N,Z, Refinery until many
months after 31st March in esch year. The reversal
entry in connection with shipment No. 35 to which you
hrve just referred me showing on the current account
in Burops Refining’s books was not put through until
August but it related back until March. By the time
these entries were sble to be finralised there was,.

of course, norne of that stock left either a2t N.Z,
Refining or any&here in Europas Refining or Europa 0il,
At this stoge it therefore was convenient to treat the
whole of the stocks in N.Z, »s Europa 0il.

Mr Smith, you said it was convenient to do theat, but
on your statement as to the legsl relationship

between the two companies was it 2ccurate? No, on that
basis it was not strictly accurste, even though at
the time the entries were msde the stocks had =11 gone
their various ways. There should have to be quite
rccurate been esteblished the position at 31st March
and stock entries made in each company's books of
account,

Mr Smith, as an accountant you are a2ware of require-
ment of s5.98 of the Land 2nd Income Tax Act relr-ting
to returns of trading stock? No doubt I should be,

I can't recall it.
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Do you recall 5,98 is concerned with valuations of
trading stock? I think that would be correct, yes,
find do you recall that where a taxpayex carries on a
business he is obliged to record in his income
accounts any changes in the trading stock position
fron one balance date to another? Yes..it appears
that I have overlooked it and it appears that our
auditors have done likewise, because they have not
drawn attention to it.

Did the auditors have the memoranda EXBT 15 in the
Case Stated produced to them? If that note was not
produced to them, and I can.not be positive about its
procduction, I can be positive that the .contenis of
the note would have beeﬁ conveyed to them verhally,
Well now before we leave EXBT 13, turn back to p.2
and is there an entry there N,Z, Refining Company
Ltd, Loan fNccount £250,000 a2t 31 March 1966 and
£125,000 31 tMarch 1967? Yes,

Please explain that item? These amounts are the
balances of an original sum of I'm not sure I think
£500,000 loaned by Europa 0il N,Z, Ltd to the N,Z.
Refining Company Ltd under the terms of a loan agmt,
entered into between those two companies, As part
of the financing proposals for the setting up of N,Z,
Refining Company, the participants, of which Eu;opa
Cil was one, agreed to make the loan,

I onitted to deal with one matter under EXBT 12, as
recoxded in the letter were there enclosed the éopy
of Europa 0ilt's Computer Tabulation Account recording
advances to Europa Refining in respect of "Gulf
Swede'" and "Cephalonia'"? Yes,

And those are two of the shipments in EXBT No. 7? Yes,
Please turn to the last page of EXBT 12, the Computer

Tabulation, and does it show a number of items in
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Europa Refining's currxent account in Europa Oilts
books? Yes,

And is the first item advances f.,o,b, "Gulf Swedé"22?
Yf;d two items cdown, is the item freisht "Gulf Swede'?
And the next item H,I.R,, does that mfer to Whangarei
Harbour 3Board charges? Yes,

I would like now to refer you to a short passage in
Mr Todd's re-examination p.46 line 25, this was in
relation to the possibility that Europa Oil could
calculate in respect of a shipment from Gulf under
the 1964 contracts how much it would get by way of
dividends from Pan Easfern as a result of that ship=
ment, I!1ll read the passage, these arc Mr Rartonts

words and Mr Todd's words that I am reading to you,

roTAe s N BT T
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"bid the ‘payment involve an international exchange
transaction? Yes. Could you at the time when you placed
the order 75 days before loading know what the exchange rate
was going to be at the time when the credit period expired?
LIE W?Skaf least 195 days; no possibility whatever, we were always
a I‘lSn,‘_ . i
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my question,
My Smith, is, does the provision relating to exchange
in the feedstock supply contract apply to all Pan
Eastern? MNo.,.perhaps I should say the relativity
of exchange rates in this connection is found in a
provision of the processing contract whic? requires
conversion of the U,S, dollar figures used in
connection with purchases of crudé oil, payment of
processing fee and sale of 1resulting prodpcts, to be
converted to £ sterling at an oxchange r;te determined
15 days after the end of each quarterly Reriod.
Was the net profit to Pan Eastern calculgble in U,S,
dollars? I'm sorry, I have difficulty with that,
I can answer by saying it cin, of course, be calculated

in any sort of dollars.
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Were the prices both in the purchases from Pan
Bastern and sales and processing for Pan Eastern
in U,S, dollars? The settlement of those amounts
was as I recall it to be in £ sterling, determined

15 days after the end of each quarter, and Gulft!s

St— . -
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And Europa Refining was not obliged to pay Gulf

until 120 days aftex the date of loading? Thatts
right,

fis a result of that practice, were there substantial
sums invested by Europa RRefining in London on a
semi-permanent basis? No...it is the semi-permanent
basis though that is in question,

Over a considerable period, did Europa Refining have
sums in millions of dollars invested in London? Yes,
Being advance pnryments by Buropa 0il, which had not
yet been paid to Gulf? Yes,

Now in recent years has there becen a substantial
suspense credit to Eurgpa Refining under the alterxnazte
freight provision? Yes,

Has EBuropa Refining offscet that credit to some

extent by not paying Propet for some of the freights?
By agreement with Gulf Europa Refining has from time
to time deferred payment of freight invoices amounting
to from time to time somewhat less than the freight
suspense credit,

Have the payments defecrred in that way rcached as
much as 2,6 million dollaxs in 1971? This is where

a major arithmetical error occurs. I had better
explain this, as it is significant, I think, The
figure of 2,6 million shown under deferred fre;ght

on this table according to our records should %ead
1.9 million, The discrepancy in the figures comes
about this way, that at 31st Dccember 1970 a

suspense credit in excess of 2,5 million dollars,

had built up, and agrecment with Gulf was reached
that 2,6 million dollars, including amounts
previously deferred, could be deferred on freight
invoices, Now at 31st March only 1,9 million of

that 2.5 million has actually been deferred,
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By May or June 1971 2.6 nillion may have been deferred,
We have been dealing with deferral payment by Europa
Refining to Propet...has Europa Oil in turn deferred
payments due to Zuropa Refining? Well tcking the
pesition covered by this table, Europa Oil has moved
from a position where it would make advances around
about loading date to a position of 120 days more

or less,

Is the reason why Europa 0il has not paid Europa
Refining at the date of loading that Europa Refining
has been deferring its payments to Propet and Gulfex?
No, I think the reason why Is that Eurcpa 0il paid
its available money to the Commissioner following
the last tax case and this left Europa 0il without
surplus funds,

Is the result of the deferral by Buropa Refining of
paynents to Propet and Gulfex and the change in the
time of payment by Europa Oil to Europa Refining
that Curopa 0il has enjoyed part of the benefit of
the alternate freight provision? I don't know that
that could be said, what has happened here is that
the table appears to attempt to relate the amounts
owing, including deferred freight, by Europzs Refining
to the Gulf companies with that owed by Buropa 0il
to Europa Refining, The figures in each year %re
quite different, and on the current account basis
which was opecrated between the two Europa compénies
no identification was made nor is it possible,ithat
an identification of the itcms making up the bﬁlance
owed by Europa Oil to Europa Refining could be
established, To establish such items arbitrary
allocations of payments and receipts would havé to

be made,

The balance is simply a current account balance
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without definijtion,

Ve know EBuropa 0il paid no interest to Europa Refining?
Yes,

We know as of 31 March 1971 Europa 0Oil owed Europa
Refining in excess of 5 million dollars? Yes,

We know that partly due to the Ceferred freight

credits there was a substantial amount of over 5
million owing to Propet and Gulf by Europa Refining? Yes.
We know EBuropa Refining did not pay interest to Propet
and Gulfex? Yes,

Is it the position that if Europa Refining had called
on Europa 0il to pay at the date of loading, it could
have invested at interest a sum running into millions?
I dontt think that is quite right: it would depend

on whether Europa 0il agreed to pay on date of loading
and whether it was able to pay on date of loading. There

was a change in circumstances where Suropa 0Oil's ability

to make advance payments was taken away from it. So it is
purely hypothetical. I think Europa would have refused

in those circumstances to make payments on date of loading.

For the whole of the pexiod up to late 1970 when the
Privy Council decision, did Europa 0il pay at the

date of loading? I know it gencrzlly did, but I cantt
be absolutely definite that it always did,

And in the course of the 120 days between the receipt
of a payment by Europa 0il and the making of a payment
to the Gulf companies, how many shipments would that
be? I suppose on average, although each year did
diffex somewhat, there were 10 tankers in the course
of a yedr. Therefore in 4 months, there would be

3 and one-~third tankers,

And what would the approximate omount to be paid by
Buropa Refining to the Culf componies in respect of

3 and one~third tankers be? At a quick guess 3 and
one-third million, possibly more sometimes and less

at others, But I should comment that in the later
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years, particularly 1970 and 1971, there were more
than the average of 10 tankers, there may be 12,

Now after allowing for the deferred freight credit,
has Europa Refining in these tax years still owed
substantial sums to Gulfex and Propet? Yes,

In each of the last threc years was the balance owing
over three million dollars? Yes.

And Europa Refining has not paid interest on those
amounts? No,

How has it come to be that Europa Refining has owed
the Gulf companies over three million dollars and
hasntt had to pay any interest? Because the supply
terms negotiated by Mr Todd included amongst a great
many other benefits the benefit of 120 days interest
free credit.

Now during these years were theee ot times substantial
amounts owing by Gulf companies to Pan Eastern? Yes,
And did the Gulf companies pay interest to Pan Eastern
on their indebtedness? No,

(PAN EASTERN ACCOUNTS - EXBT 15) Now running quickly
through the balance sheets, as at 31st Decenber,
1965, did Gulf companies owe Pan Eastern 2,9 million
dollars? Yes,

Was the zmount as at 31st December 1966 1,2 million
dollars? VYes,.

As at 31st December 1967 was the amount ,9 million
dollars? No.

Sorry, 2.5 million dollars? Yes,

As at 31st December 1968 was it 1.8 million dollars?
Yes,

As at the end of 1969 was it 2 million dollaxs? Yes,
And as at the 3lst December 1670 was it 1.5 million
dollars? Yes,

MORNING ADJOURNMENT
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11,31 COURT ADJOURMNED 11,45 COURT RESUMED
Now Mr Smith, I want to go to EXBT 5, I want to
conplete the sequence so far as the exchange of
correspondence hetween the Zuropa 0il and Department
of Industries and Commexce at that stage is concerned,
I want to show you three further documents, (ZXBT 16)
The first is letter of 26th April 1965 from Director
of Trade Practices and Prices Division to Europa 0Oil
enclosing a questionnaire which was renlied to in
EXBT s5? Yes,

The next letter is one of 11th August 1965 from the
Secretary for Industries & Commerce to Europa 0Oil
relating to Europa Oilts reply in 2X3T No, 5, (EXBT
NO. 17) (read) ..does that letter refer to the
receipt by the N.Z, Refining Company on behalf of
Europa 0il of one shipment of crude oil and four
shipments of feedstocks? Yes, it does,

And the next letter is lctter in reply from Europa
0il to Dcpartment of Industries and Conmerce of’

27th August 1965 (EXBT NO, 18), perhaps I?'11 read it
out (read), now this is a letter signed by you? Yes,
Amongst the documents which you subnitted to
Industries & Commerce Department, was the ancillary
agreencnt in respect of freight included? I am quite
surxe in respect of both sets of contracts, that is
1956 and 1954 it would have been included.
Unfortunately the letter is a little unclear on this,
Does not the letter refer 1im the five numbered
paragraphs to five separate contracts? Yes,

Is there any mention of the ancillary agreement?
There is no mention of the ancillary agreement as

a separate contract because we always regarded it as

part of the contract of affreightment,
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Now there is no reference in this letter to any
processing contract or otherwise to Pan Ezstern? No,
that is because it is not asked for,

Would you agree that throughout the letter RZurcopa 0il
is referring to BuropaOilt's feedstock requirements

and its arrangenents with its suppliers Gulf? To
answer that we have to go back to the first letter
received from the Department in April 1965, It was in
our mind that these pricing enquiries affected not
only crude o0il and feedstock supply contracts, which
were in the name of Europa Refining, but also

finished product supplies contracts in the name of
Europa 0il, and additionally the results of the pricing
enquiries would reflect right through prqduct pool
accounts to wholesale and retail pricing, and.would
affect also such matters as marketing margins, 1In
these circumstances it would be difficult for Europa
conpanies to know exactly how to handle the Depart-
ment's enquiries and in particular whether we sould
for this purpose try to keep the two companies always
apart or whether for this purpose it would not be

more convenient both from our own and the Department's
point of view for Europa 0Oil to handle the whole
matter. Now without being able to be definite about
times or even people, ny memory is quite clear that

we put our problem to the Department, probably to

Mr Beadlé, and he accepted it would be most expeditious
to deal only with Europa 0il, This matter was also
adverted to at various times during the course of

the pricing discussions, In connection with EXBT 18,
and whether or not the ancillary freight contract

was produced with this lefter, I remember very clearly
& discussion tetween Mr J.P. Lewin and Europa staff

2t which HMr Todd quite freely discusscd the effect
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of the ancillary agrecement and there was not the
slightest suggestion from iix Lewin, or any other
officers present, that he was unaware of that contract,
Was the statement by Europa Oil at p.2 of the letter
coneerning crude oil and feedstock ships "received on
our behalf by the Refining Company since the
commencenent of operations' correct? In the context
of this case absolutely incoxrrect, but in the context
of the arrangement made with the Industries and Commerce

10 Department, whilst not still strictly correct, met
the arrangement that had been made with that departe
ment.,
Now I want to pass to another matter and show you
several letters, the first being a letter from Europa

No. 19 O0il to Gulf Oil of 3rd October 1963(EXBT 16) (read),

~ the attachment is not included with the letter
(continued to read letter) now, Mr Smith, in para-
graph 2 of the letter is Mr Carmichael referring to
the same party Zuropa 0Oil as having feedstock

20 requirements and as having had petrolcum product
requirements under the earlier contract? I think
again you have to look at the whole pattern of how"
feedstocks were brought into N,Z,, processed at
Whangarei Refinery and delivered as finished éroducts.
The practice was for the users of the refinery to
notify the N,Z, Refinery firstly what their product
requirements would be and then to inform the refinery
the types of feedstocks they proposed to tender,
From this the refinery drew qp...it was actually a

30 computer programne,,.indicating the required dates of
arrival and quantities and types of fceedstocks needed
to produce the requirement of finished products, In
the case of the two Buropa companies Europa Refining

would ask Europa O0il, not by means of letter...
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A Director of Europa Refining talks to himself as a
Director of Europa 0ii? I accept that, and then
Europa Refining was in the habit of informing N,Z,
Refinery., HNow in the case of EXBT 19 it is dated
3rd October 1963, long before the refinery came on
stream, It is certainly a letter sent by Europa 0il,
It deals with two things, fecedstocks and products,
feedstocks being under Zuropa Refining contracts but
products being under Europa 0il contract. The point
I wish to meke is at this point of time it was quite
unclear when one contract would run out and the
other one would take over, I sec no significance at
2ll in the letter having been written in those
circunstances and signed "Eurcpa 0il", Fur thar

to my knowledge just about without exception during
the operation of the 1964 contracts we took care to
try and make sure that communications with Gulf were
from Europa Refining,

Now on that last point I am going to read a passage

fron evidence of Mr Todd (p.35 line 13)
""".‘"“"'""" A A M N R e T S e T R Sl U |
¥ "On maters referred to Mr Carmichael and others, was '’

¢ it usual to idenlify Europa Refining in correspondence? . J

;. L.shouldn't think so.” ., now what have you to say

about that? I think Mr Todd is mistaken,,. having
heard that cvidence given, I took the trouble té
check with Mr Carmichael and he told me he did take
care to communicate as Buropa Refining particularly
when ordering feedstocks from Gulf, so I am basing
ny statement on what he told me, and also on my own
memory of what happened,

Reverting to the letter of 3rd October 1963, is the
position that Europa O0il was openly informing Gulf
that Europa 0il had feedstock requirements at the
M,Z2., Refinery? I am sure that Gulf would understand
whatever was said in the letter that fcedstock

requirements were LEuropa Refinings,
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1 refexr you to Gulf's letter (EXBT NO, 20) in reply
and addressed to EBuropa Oil dated 30th Cctober 1963,

I read the first and last paras (read) and p.2 the

final paragraph

F_Av,,.,,_;,,‘,:,.,. 0" . - . -

”Dlew 36 *ei»L ?3 'otr Le+tb1 on thl° SUJJLCL datnd October'

-

i3, 1663, in which you peinted vubl the problsine involved in
Pproviding an adcurate iforecast of your product and fecdstock
requirements for tho [irst six meonths of 1964,  You may be

“assured that we fully understand and apprzceiszte the di fficulties

.Jnvo’ved in predicting your roguirements when such factors as
-refinery stantup date, exhaustion rate of product stocks,
;ch., ace unavallable, During ine next fow months we assume
ryou will revise your forecasts as the varicus factors are
sdetermined and we trust that you Wlll continue to kecep us
ylnformed.

t" R SRR s Lt v an Tl B s e en s Rt A L E P

S T s . R - 2 T L ey tgn 473

L

¥ "I am sure ycu #ill Understand that the gbove analysls of
H

]

t

L

?

1 your fecdsbock reguirements is nwcessarlly presliminaxy and
theretfors subject to medifications which may become deosirable
iin the light of additicaal informaticn., after the
;refinery has come on stream and you have developed a cleaxer

“plcture of acitual revincry operaticns, I exnect you will be in

“a better positicn to esiimate your feedstock requirements.
’Basrd on the information you can give us on your requirements
fwe would be preparsd on a cargo by cargo basis to vary a
make-Up of feedstock deliveries in oxder to accommcdate

{ your ILqurLﬂeﬂvSo

luu'\..:.._,.\u. B e E R e ean A 1t e e

v R TEUE ChTaF s s
L rapail R T  wS e o i -

now would you agree that the
whole of that letter is concerned with Duropa 0il
feedstock requirements for N,Z, Refinery? Only if
you have a very very strict analysis of the words in
the letter without regard to the circumstances
applying at the time it was wrxitten,
Did Gulf say '"Buropa Oil we are not dealing with you,
we are dealing with Europa Refining®? Gulf was
dealing with both Europa 0il and Europa Refining,

and a lesser requirement of finished products would

automatically mean a greater requirement of feedstocks,

At that point the two different requirgments were

completely intexrwoven,

Let me move to ancther point of time when the require-

ments were not interwoven, I show you letter dated

28th July 1¢69 (EXBT 21) written by Carmichael in

Y TR U M-u-w‘
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o

Bl et e cea s ermin et e
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name of EBuropa O0il to Culf 0il {read) now, I think
you said a feow minutes ago that you checked with Mr
Carmichael and he had informed you he was very
careful in differentiating between Europa Refining
and ZBuropa 0il? I hope I made it clear that he
differentiated inordering,.. I am sorry if I didntt
make that clear.

Would you agree that in that letter he is informing
Gulf that Europa 0Oil is providing feedstocks for the
N.,Z,Refinery? That is what he says, yes.

In this background, is therce any documentation to
suggestmam it was material to Gulf whether it was
Europa 0il or Europa Refining which put feedstocks

into the N,7Z, Refinery? ell, there are two imporxtant
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items I can think of, maybe more; the first one, of
course, is the contract which refers to Europa Refining
having the right to process feedstocks into finished
products at N,Z, Refinery, I think the inmportant
evidence is the evidence on exchanges and Gulf's
restlessness, their enquiry as to what Europa Refining
was doing with the feedstocks in N,Z,? I think this
is evidence of their concern,

Was the first naphtha exchange in 19677 I believe so,
from memory.

Has Gulf ever complained in writing that Buropa 0il
is apparently putting feedstocks into the N,Z,
Refinery? Not to my knowledge,

Would you not agree that Gulf's concern was its
supply relationship with the Europa group? I don't
really know Gulf's mind, that is the problem I can
have with the question, I can assume anything.

Have you any evidence to the contrary? I dontt think
so, no,

I now show you a copy of pamphlet (EXBT NO.,22),.. is
that a pamphlet in relation to the Whangarei

Refinery which shows on the inside cover that it is
with the compliments of Europé 0il (N.Z,) Ltd? Yes.
Now please turn to question 6, just read to yourself
the answer to question 6, does it refer to the
subscription of capital being by or on behalf of
Europa.Oil? Yes,

Now nlease turn to question 11, does it record that
each company will import feedstocks from its own
sources? Yes,

And question 18, does reference to each marketing
company treating ox blending products in any way

it wishes, necessarily refer to Europa 0il1? No, I

dontt think so,
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Has Europs Refining ever been 2 marketing company?

No, but Europa Refining Company could have been a
marketing company, it was free to sell products to
whomever it liked, but of course thet intention was
frustrated by its failure to obtain wholesale licences
...there is no date of issue on this copy, and I

would like olso to comment that "Issued with compli-~
nents of Buropa 0il Ltd", doesn't mean any responsible
members of Europa Management approved the issue of

the booklet, I don't know whether they did or not.

It could have been Europa's advertising dep~rtment,

or quite likely the personnel deprrtment who had many
queries of the nature which would be most easily
answered by sending sueh a booklet 2s this.

I want to deal with passage of your evidence at p.l1lS

caxw:

fr “T was prugvnt at Plena ry mcthnqg on 28 June 1968 and
F1 July 1968 between Cil Coirpanies and the Government

. Interdepartmentsl Committee on the Gil Industry at which
m( :tings Mr B.D. Kennerley represcnting the Commissioner of
“ Iniand Revenue stated thal s subject to confirmation with the
e Coimissioner he was able to commit the Commissioner +o the
=bpnch mark levels and would let us know if the Cemnissioner

O i g g R S o e

. ..,-......._‘..‘.i

{ did not accept,  HNo notification was cver receivad that the
Commlssloner dld not “CCOpt the bencn ‘mark levels," A i

e s e nd AP e o et e b
now

Mr Smith, has the Commissioner ever assessed Europa

0il on the basis of the bench marks? No,

Has the Conmmissioner ever referred to the bench marks

in connection with the 2ssessments in his correspondence

relafing to the z2ssessments? No.

Has Europa ever suggested to the Commissioner that

it should be assessed on the bzsis of bench marks? No.
Did you attend many of the oil pricing meetings?

With one or two minor exceptions, I shouldn't have

said "minoxr", just with one or two exceptions, I

think I attended practically all the meetings.
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Would you agree it was made clenr 2t oil pricing
meetings thst the Commissioner's interest in bench
marks related to 5.20 of the Act affecting the
internntional companies? Section 20 was certainly
mentioned by Mr Kennerley but in the exchanges of
conversation or discussion which fellowed Mr Todd

participated and there was no mention to him in those

_.-—
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discussions that he ought not to participate because
$.20 would not apply to Europa 0il,

At that time werce you aware that the only provisions
invoked by the Commissioner against Europa were ss, 111
and ¥»108? That is a hard one too, my difficulty is
I wasn't too sure what the assessments were about,
but as a general statement I think it could only be
said that the Commissioner was using s,111 and s,108,
Have you attended meetings in relation to oil pricing
in later years when thera was again reference to the
Commissioner'!s attitude to bench marks? I attended up
until the end of 1971,

Do you recall attending a meeting on 6th April 1970,
some minutes indicate you were present? I accept it
as most likely I would have been there,

Would you agrec that at a meeting about that time,
after the Commissioner's representative had referred
to bench mark prices, Mr Todd asked whether the
Commissdioner's decision would be under s.20, to which
the answer was '"yes"? Well, all I can say is that I
know s,20 has been mentioned at discussions, I cantt
confirm or deny what you have just put to me,

Now I want to show you a passage in a letter, which

I am not at this stage going to ask to be received as
an exhibit, and then ask for your comment on the
passage ( Topic set aside to enable counsel to take
instructions on the matter over the lunch hour),

I pass to EXBT V, produced by Mr Todd (p.64) ... as
it shows on face, it is concerned with two elements,
f.o.,b,s, and freights? And two values for each
Coming first to freight element, in calculating
expenditure under the Gulf contracts, have you used
the freight rates under the ancillary agreement? Yes(

Now we know that as events have turned out, they



10

No. 23

29

30

V440

have been considerably lower than A,F,R.A. rates under
the affreightment contract? Yes.

Are they well under the bench marks for freights? If
you look at crude oil in isolation, I don't know if
it would be too far under bench marks. For naphtha
they were significantly under bench marks.,

We know from Mr Todd's evidence and the references
(p.43) that the advantage under the ancillary
agreement stood at 3,3 million dollars as at 31st
March 1$71? Yes,

Were those freight benefits realisable on 31st March
1971? No,

Were they dependent on what happened to rates over
the whole 10 years of the 1964 contracts? Yes,

I am going to show you now the account for Europa
Refining Company Ltd, complete account for the tax
years in question (EXBT 23), please turn to the
accounts for year ended 31st March, 1971, I am going

to read the note ttachqd to the account '

A e NPT T C mergaweaims

5”“ "Ar{Sing from contracts relatlng to Marine Freighte; ™™
suspensory credits amounting to &2,8JO,JOO have been built up,
hese credits have not beon included in the accounts as they

are not realisable until afier 31lst December 1973 and could

‘
i

E

. K]

k"au-_...,..u.h e |

t

¢ significantly reduced if -relght rates contlnup their curren

ownuwrd trends.” :

i ot st SEREEL L Y S e ‘(M“" 2 ciaddeinlen ¥ &Mg‘A“‘&wﬂ““um’m
Yes,

Is the position then that this benefit has never been
treated as income by Europa Refining? That is correct,
I might read you two passages from Mr Todd's brief
and ask you then to comment (deferred),

Is it Eﬁropa Refining will or may benefit from the
ultimate freight not Eurcpa 0il? Yes,

Coming to the f.o.b, element, were the f,o.b. prices
payable by Europa Refining under the feedstocks
supply contract generally well above bench marks?

The position varied from time to time, 1In 1968 for
example, naphtha f,o0,b. element, which is only one

part of the total bench mark level established by
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Government, was below, The tcble EXBT VvV, would
indicate that the 2lternate freight rate was below
bench mark component of freight by approximately the
same amount as the f,o0.b, prices would be above the
bench mark £f,0,b. .ese And the result of that is that
the net landed cost incurred by Europa Refining was
slightly better than the bench mark levels, and thus
the tax payable on those base levels is the same as
if bench marks had been met both in total and for
each component,

Does that answer assume that Europa Refining has paid
tax on the alternate freight benefit? Tax was in fact
paid on the similar alternate freight benefit received
under the 1956 contract, and I have been able to
assure myself that tax will be payable,

Is the position that Europa Refining has had the
benefit of deferred freight credit and will not have
to pay any tax until the conclusion of the ancillary
agreement and then only on the net balance at that
time? The answer to that depends on what you mean

by "net balance",

If the word "net" is omitted, is the answerxr "Yes'?
Yes, but the other point I wanted to comment also was
Europa refining having had the benefit of this
alternate freight, in its cash flow Europa Refining
has certainly benefited, not to the full extent of
the freight credit but largely so. The benefit has
not been absolute,

Just as a final question on this topic, we have been
dealing with the position of Europa Refining, now

I want to turn to Europa 0Oil and ask this question,
over these tax years did Europa 0il pay substantially

more to Europa Refining in relation to f.o.b, and
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freights than bench mark values? Europa Oil paid
various elements, some of which can be identified
to f,o.b., and freight costs of feedstocks, but
BEuropa 0ilt's aggregate payments were for finished
products. To the extent the component part of the
total payment can be related to the landed cost of
feed stocks in N,Z,, and answer to your question is

"YQS".

LUNCHEON ADJOURHMBNT

2,15 COURT RESUMED

Mr Smith, this is not an exhibit, but I would like
you to look at the letter I am showing to you, please
take your time to read through it but concentrate
particularly on middle paragraph on p.2, as to which
I want to ask you a few questions in a few moments,,.,.
now, in the course of a letter dated 4th February,
1669, from Mr Hahon, counsel for Europa 0il to the
Solicitor-General, was it said "I know you have
always asserted that the bench marks claimed by the
Department of Industries and Commerce have no bearing
on this", the "this" referring to the claim for tax
up to 1st April 1968? Yes,

Would you just read over to yourself paragraph 2 and
paragraph 3 of the letter, tpnd then at p.,3 paragraph
numbered (1)? 1 think probably the word "this" now
it ha§ been pointed out to me, could have several
meaning§ in the whole context of the letter, but on
the first reading I did relate it to the offer up to
1st April 1968, However, it is a very long letter,
and deals with a good deal of information, It is

a statement attributed to the Solicitor~General

that he has asserted bench marks have no bearing on
this. In view of the length of the letter it would

require a great deal of study and carecful construction
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to relate the word "this" to anything in psrticular

Now I want to pass to a reference in Mr Todd's brief

2t p.67 lines 22 to 2¢ relating to the taxable income

of Europa Refining (reaq)

ol

B TR

W ,.'-. IR N o :
- FL11?v1more, dnlwzn the PLTl d of ‘the Fulfex/Europa -
cfining 1904 contract from 1 Apvil 1965 to 2) Mareh 1971 |

L TR -}
§U;n pericd of the ulvillld asoussient against Eureopa 0il),
opa Bulining, exclusive of ¢ dividends from its shareho dlng‘
[SH \. N
o1,

R ]
3
N

O3 N e, e

;‘jr\ 2 y | v i
! tangic|:',/:zt“nd Relining CO.“-Q{, nas carncd New Zealand
i noome of 44,859,247, sich of this fine perfOmence

? is derived [rem thc guelity and stakllity of its supply and
eIIrelgnu“rnt contracts WLth Gulf," ‘
t—.' e At e A et PN EIRRESE N7 R LT GAeammnt L k@ﬂ.‘i

and I want to show you now
a summory of the assessable and non-assessable incone
of Buropa Refining Compony Ltd for the years in
question (EXBT NO, 24)...1if these are correct, does
it appear thot Buropa Refining during period
in question returned assessable income totalling 1.2
million dollars? Yes,
Is the difference between thet 1.2 million dollars
and the 4.5°'million dollars quoted by Mr Todd the
contingent freight credit under the ancillary
agreement as at 31 Maxrch 19717 Yes,
And as you know that was not toaxable income of those
yvears? No, but it is earned in those years,
Is the 1,2 million assessable income from interest
derived by Europa Refining? Not wholly.
Is it very substantially from interest? Yes, it is
very substantially,
Was this from the investment by Europa Refining of
the advance payments made by Europa to 2uropa Refining
referred to this morning? Yes.

Before we leave Europa Refining, were any of Europa

Refining's transactions with Gulf Companies and Europa

0il ever referred to in Europa Refining's profit
and loss accounts? No, they nre not referred to in

the profit and loss account because the net result of
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entexing those transactions into the profit and loss
account would not have affected the results shown

in any wey, and it seemed a rather useless exercise

to go to the trouble of including then,.

Now I want to refer to another passage in Mxr Todd's

brief at p.69 lines 8 to 12 (read)

Bt i an TP,

- T e Y ey

[ "Europa 0il (N.Z.) Limited's taxable arnings in New:

{anland for the financial years 1964 to 1971 inclusive

aggregated $12,201,272, an annual average earning of 3

($1,525,199, excluding the assessments before the Courts" ]
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in that

hypothetical case is the taxpayerxr hiring the vessel
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from HMr A and chartering it to Mx B? Yes,
We know that in Pan Eastern Pan Eastern deals only
with Gulf conmpanies? Yes,
Would you agree that the position in the hypothetical
exanple is quite different in that respect from Pan
Eastern? 1In that respect, yes, but not in the respcct
that the companies do nof have staff, own assets orA4ﬁMuD
et substantial capital,

No. 25 Finally I just want to refer you to a document that

Os

10 was submitted to you some days ago {EXBT NO. 25) 1

show you a schgedule of shareholding as at 31 March
1964 in relation to Todd Participants Ltd and Todd

Investnents Ltd ,..are the shareholdings and percent-

ages corrxectly set out in that schedule? No,.,..there

Jde

s no registered shareholder entitled "Family of
A, Todd" oxr "S,M,White" or "B,J.Todd" or "Sir Desmond
Todd",
If the shareholdings of membexrs of the family in
family trusts in each case are grouped under those

20 separate references, is the statement correct? 1In
that case the statement is arithmetically correct,
but that does not mean from my answer that it is
corrxect in any other sense, I have a further comment
on the schedule, the schedule itself is headed
"Shareholding at 31,3,64'", however, the shareholding
shown in bottom part of schedule is derived from
the conmpany's register in 19569, and 1 undexstnad
the reference to Dr Law'!s letter of February 1970
was in connection with s,131 assessments, C,P, Todd

30 Estate is shown as 2 sharehoider in respect of Todd
Investments Ltd but in fact the late Mr C,P, Todd

did not die until 1st July 1965,
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RXD BARTON: I would like you to go back to the

docunments in EXB% C,5.15 the Law/Carmichacl memorandum
and the other undated notos...within the Europa
Refining and Zuropa 0il conpanies, which officers
would need to know the substance of the undated notes
in order that what Mr Todd wrote should be carried
into effect? The general manager Mr Carmichael,
myself, the Chief Accountant, an Officer called the
Refinery CO~Ordinator and perhaps the Operations
Manager,

From your knowledge and dealings with each of those
persons over the last few years since 1965 are you
able to say whether cach of them was a2ware of the
substance of those notes? Leaving the General

Manager and myself out of it, who would know of these
matters by being present at the time they were
formulated, I verbally informed the Chief Accountant
of the drrangement and jointly with the General
Manager we informed fhe Refinery Co-Orxrdinator., I am
not certain if or how the Operations Monager was
informed, 1In turn I would expect the Chief Accountant
to inform appropriate members of his own departmenf.
Wwould you turn to the so-~call Law/Carmichael memorandum
C.5.15, it is fair to say it was put to you or at
least the possibility was put to you that that
menorandum may have come into existence in 1%69,

what do you say to such a suggestion? As I said before
I can't be absolutely sure of the date when it was
entered into, but I believe it was entered into in
February 1965 because the insurgnce problem associated
with this matter needed to be solved before 28th
February., I can say quite definitely from my memory
but without being able to produce any evidence that

it was not entered into in 1969,
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Would you turn to the next page in C,5.15, does that
document have the words "Advance Payments" in lines

1 and 3? Yes.,

Bvidence has been given about the change in the first
line, are you able to say how the word "payment' got
into éﬁe third line? Yes, when the matter of the
Finance Company Investment Regs. was considered, and
it was felt desirable to change the word in the first
line "advances'" to ''advance payments" a note was
taken by myself to that effect, I had the document
No, 2 in C,5,15 retyped, and it came back with
"payments™ in both lines and this error was initially
overxlooked,

Inmediately the error was noticed the third note was
issued and the word "payments'" was deleted from

line 3,

TO BENCH: wWhat was the Jorm in which they appeared

before they went into typewriter, dictated, hand-
written or what? Taking the case of the very first
note, which was prepared, I think the secretary was
called in to the discussion and the note dictated to
her, In the case of the second note I think I would
have giver her the original and just simply said to
her hchange the word: tadvances! to 'advance payments!"
yithout realising that "advances' appeared twice in
the letterx,

COUNSEL: Now please look at EXBT No, 8 which is the

1etter. to Eurcpa Refining from C,I.R,, did the
secretary of Europa 0il receive a similar letter to

the one that the secretary of Europa Refining received?
?es, I believe so.

And is,.was there in fact a fourth letter fxom the

Commissioner to Europa 0il? Yes.



10

20

30

9234

find it was in cimilar terns to the lettexr fronm the
Comnissionexr to Europa Refining Company Ltd? Yes,

I recollect very similar,

Up to the receipt of that letter, had you received
any specific request to supply to the Commissionex
the matters referred to in paragraph 1 of the lettex?
Yes, I believe one of the Inspectors had asked me
whether thexe was any written agreement between the
two Europa companies,

Arxe you able to pinpoint when that request may have
been made? No, I'm sorry, memory fails me,

When you received this request, incidentally, it is
addressed to the Secretary, how did it come to be
dealt with by you? Mainly because I had been dealing
with tax matters on behalf of Europa since the first
investigation in 1963, 1 also am the secretary ...
or was, I should say, the Secretary of Europs Refining
Company,

After receiving this request what steps did you take
to comply with it? The request of June 19572 asks
"Whether there was any contract"”,.well, I knew there
had been a contract, it was the Deed 30th September
1964, The first step then to reply to this lettex
was to locate that cancelled contract., I went to
the Security Officer and asked did he have it, He
fook ocut his envelope in my presence and produced
the c;ﬁ;olled contract and the deecd of cancellation,
I saw from his envelope that it refes;red to some
such words as "arrangements Europa 0il, Europa

Refining", there werxec other papers in the envelope

‘and I asked for them, The other papcrs turned out

to be the Exhibit C.S.15 so that having located

these various pieces of paper they were then all
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produced to the Commissioner in response to his
request. Up until that time I would have thought
any attempt to locate particularly the Law/Carmichael
agreement and the first of Mr Todd!s written notes
would have been quite fruitless,

I take it that over the period of the tax investigation
you have been asked from time to time to sﬁpply
documents and information to Tax Inspectors? Yes,
there have been many telephone and personal, that is
person-to-person, as well as written requests for
literally thousands of pieces of paper.

Have any of these requests ever to your knowledge been
declined? No.

Have therc been from time to time occasions when
officers of the Department have come to the prenises
of the conpany for the purpose of examining documents
relating to the companies! operations? Yes,

Have facilities been made available to those officers
for that purpose? Yes,

Are yvou able now to give any estimate of the number

of days that the officers have been present? Well,
since 1963 it would run into months, At a guess in
connection with the present period some weeks perhaps,
After the despatch to the Commissioner under cover

of lettex of 7th July 1972 EXBT 8, were therxe visits
to the offices of the company from Tax Department
Inspectors? I left the employment of Europa I think
on 31st July 1972, Since that date there have been
quite a fow telephone discussions and some personal
visits from Inspectors,

Now do you remember being asked in cross~examination
about a visit from Mr Kennerley and another man in
NMovenber 19687 Yes,

Was that visit largely concerned with the question
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of taxability of gains made in exchange transactions?
Yes,
EXBT GG Do you now produce your note of that meeting (EXBT GG)?

Yes,
When was that note prepared? The note would be
prepared either the day of the visit or the day
following, The practice was, that is ny practice,
following any visit§ to dictate what I considered to
be all the important points covered in the discussion,

10 The notes of course are not a word for word report.
Where the typist has put certain words in italics,...
sorry, quotation marks, this is just a pattern which
she had evolved and I am not trying to import that
they are exactly what was said, but I do say they
convey the sense of what was said,
Now we have already had in evidence sufficient to
indicate to the Court who the first three men are for
whom copies were intended, but tell us about the
fourth and why a copy should go to him? Mr J,G,

20 Hutchison was legal counsel employed internally by
Europa 0il MN,Z, Ltd,
Now please read that memorandum? (Read),.Could I
just comnnent on two small points in this, as I recall
it when the question was put to me on Friday I did
recall the exchange problem which lr Kennerley
discussed with me, but I couldn!t remember discussion
the question of Europa 0il Qnd Buropa Refining, the
I think, the note bears that out, this was basically
an exchange discussion and I point out in paragraph

30 3 half way through Mr Kennerley interrupted my
exposition of what the arrangements were, and on p.2
first paragraph, the reference there to '"other
companies" means other Buropa conmpanies, not other

oil companies,
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Now the next matter in sequence in this aspect in
E¥BT No, 9, letter from Phillips to you as >wcretary
of LEuropa Refining Company dated 10th January,’and
you will sce a copy of that was sent to Mr !',T, Mahon
for his information by Mx Phillips? Yes.

Now would you look at paragraph (a) in that letter,
at the time when that letter wos received axe you
able to say whether there was any clear view as to
the legal answer to that question? I am not sure
that thexe was any clear legal view, I have already
stated the position as I myself saw it, that title

in the strict legal sense was not at all important,
it was entitlement that was important,

Would you now produce a memoramdum dated 23rd January
1969 of a conversation which took place between you
and iIr Phillips (EX3T HH) was this memorandum
prepared in accordance with the practice you
described a few minutes ago? Yes.

And was the My Phillips who called at 9 a.m, the

same man who wrote the letter of 10 January 1969? Yes,
Please read the memorandum, dated 23rd January 1969,
copies sent to Mr P,T, Mahon (read).

Now that memorandum and the earlier one GG deals in

part with the position of fcedstocks, these are the

‘Europa Refining and Europa 0il, and you were asked

many questions about statements made or attributed
to officers of Europa 0il on that mattex? Yes.
What was your understanding of the ﬁosition about
feedstocks being imported into N,Z, as.between
Europa 01l and Europa Refining? !y understanding
was quite clear, I think we have to go right back
to the time when Todd Participants Ltd, the parent

company of Europa Rpfining was formed in 1960, as
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a result of the refinery discussions which Mr Todd
had in London and from which he could see the means
by having a N.Z. Refinery participant, Europa 0il
nominate an affiliate to escape the pre-emption
provisions under the Gulf 1956 contract. The next
thing was the formation of Europa Refining and that
company's contract with Gulf Exploration and in that
contract there is reference to Europa Refining having‘
the right to use capacity at the N.Z. Refinery to
process its finished product requirements for sale
either to Europa marketing or to others in N.Z.

So that intention is also expressed in the Gulf
contract. The next thing is the circular to share-
holders which Mr Todd exhibited as part of his evidence
and in which again the intention of Europa Refining
to sell finished products in N.Z. is again clearly
set out. I think the next step is probably the
formal deed of supply entered into between Europa

0il and Europa Refining on 30th September 1964.
Following the cancellation of that deed there was
perhaps a slight upset in the intention due to the
Lau/Carnichael agreement but this was promptly
corrected by Mr Todd in the note he recorded, which
again goes back to the original intention. That note

from memory . in its second sentence states

T v . Sl amiAT e e

seee “M"M-—.‘-q

d ”EurOpa Rx‘ining Conunwy Ltde will use its re fining
’cay;c1ty on behalf of Euxcpa Oil (N.Z.) Ltds for processing |

feedstocks and manufacturing petroleun preducts.  Europa
0il (M.Z.) Ltde will insure oll feedsiocks, inteormediates
fand finished poodiets in the Refinery and will uplift the
§f¢r ishad products go produced in accordance with gvtabllSth‘
S - R e st
pRefinery Programmess” 1 think this clearly

expresses the intentions. So from that whole history
going right back to 1960 it seems abundantly clear

to me what the intention was. It seems that the
mechanics of carrying out the intention brought

about mainly by the Motor Spirits Distribution Act

and I mention that Act only to show why things were
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done and not because I think it has any other relevance
the mere fact of the mechanics of this tends to
obscure the intention, I think one cannot take a

part only of those arrangements and look at it in
isolation., The companies did what they had to do,
Although from time to time there is mention in letters
and other recorxds of feedstocks passing from Europa
Refining to Europa 0il, and particularly this occurred
in the objection letters sent by Europa 0il to the
Conmmissioner, those objection letters were framed
originally at a time when Europa could get no
indication whatsoever of what its own contentions in
the objection letters should be, and I understood the
position to be that, provided broad general .
contentions were made, that would satisfy the position,
It was unnecessary, and indeed impossible, to put
forward in precise detail everything that would,

for examplé, be canvassed before the Court. So for

my part having a look at the whole of the arrangements
there isnt't any doubt that Europa Refining was not
selling feedstocks to Buropa 0il,

When you use the word '"feedstocks'" what meaning do
you attribute to it? I have changed my mind on the
neaning of the word over a period, Initially feed-
stocks to me meant anything goning into the refinery

or in the refinery, so that petroleum, to use an

even more generic term, until it became finished
products was in fact feedstocks.

In your discussions with officers:of the Department
were you able to form any view as to the meaning

they attributed to the word. "feedstocks"? No, the
matter was never canvassed to that extent, I did

not know from them exactly what they took out of
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what I had told then, and I certainly did not foresee
this particular problem arising, otherwise it would
have been so simple at any time up till now to have
corrected what appears tc be a misunderstanding,
Would you look again at EXBT 9, the letter to you by
Mr Phillips, you see in the second paragraph of that
letter there is a reference by Mx Phillips‘to a
letter almost thrme years before firom Dr Law? Yes,
When you saw Mr Phillips on 23rd January, almost a
fortnight aftexr that letter, do you recall any
discussion of what Dr Law has said in his letter of
July 19667 No, I am sure if there had been any
discussion it must have been on a very minor key
otherwise it would be recorded in these notes,

If feedstocks had in the mind of l!iy Phillips meant
petroleum before it went into the refinery, and if
you had undergtood him to mean that, would you have
had any difficulty in answering his question (a) in
that letter? No, none at all, If I had understood
clearly or been told their thinking it could have
been so easily coxrected,

I want now to move to an entirely differwnt topic,
EXBT 7, relating to the shipments, would you please
look at shipments 1 and 2 both in the tanker "Gulf
Finn", you were asked whether there were any shipments
of crude oil exclusively and your attention was
directed to shipment 1? Yes,

Were shipnents 1 and 2 both within the one quarter
for the purposes of the contract between Gulfex and
Europa Refining? They were within the one quarter,
that is the quarter ended 30th June 1964, but this
was for the purpose of the processing contract,

not the supply. I mentioned that in my evidence on
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Friday but I don't really think I rounded it out. The

point in my nmaking thot comment was that within the
quarter 30th June 1964 there would be surplus
production arising from the processing of the naphtha

shown on_the Gulf Fiun shipment NO.2. which surplus pro-
duction would be available to be sold at a price to return

to Pan Eastern the eguivalent of the profit on crude oil
arising from the Gulf Finn Shi-ment No.l. & further
comment is that shipment No. 1 was a shipment broujght

to N.4. by Europa Refining a.ad consisting only of

Kuwait crude oil at the specific request of N.Z,
Refining Company as a start up cerxrgo which was
allocated to EBurxopa Refining. In the start up of
N,Z. Refinery about that time in oxder to get the
refinery on streanm, discussions wexe held between
N.Z. Refinery and the user comprnies, as the result
of which each company was allocated a certain type
of feedstock which it should import. This was the
reason for Europa Refining importing a whole single
cargo of cxude oil.

From EXBT No.7 running down the shlpmonts, after
shipment No.l which was of Xuwait crude o0il,the next
shipment of Kuwait crude oil to be impoxted by
Europa Refining did not load until ~fter » period of
two years had elapsed.

Coming to & different topic again, p.66 line 18 of

Cross-~ exumln?tlon

; premip a males AR Y i

Miere ac un’
_{ey'

supcrwlsxon? :

L 3B 5 s e P 5 o T B i e e e e s

Yos" whaot dld su - da Hea-: e et '.__.W,‘,__,UJ‘
2 perv151on conql t of in relation to

S e

in E ropa 0il prepared under your §

the prepereotion of the totality of Europa Oil's
accounts? When I answered Yes to that question I
was, of course, thinking of the finnl published
accounts, M, supervision goes briefly something like
this: Draft accounts of balancd sheet and profit

end loss accounts, are prepared by the Chief Account-
ant and submitted to me together with his comments.

He will make suggestions and recommendations on any
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matters he thinks fit, For my parxt I look at these
draft accounts and ask him questions on any matters
which I see fit. Concexning supporting schedules
which are prepared for purpose of finalising annual
accounts, I may or may not sc¢e these, They are used
to a large extent by the Auditoxs and in a lot of
matters of course I have to rely on the Auditors,
Now the documents that wcre put to you EXBTs 1land 12
what a2bout those in relation to any supervision that
you may have been giving to them? Other than having
a general understanding of the accounting system in
operxation in this particular case that duplicate
current accounts are kept in each company's books, I
would not normally sce these ledger accounts, Thera
is no need for me to do so and, again, it would be
impossible if I were required to do so., Although
the accounts we are considering here do not have a
great number of entries, somne of the entries are
summarised by computer before being entered herein,
In the Europa group of companies there would be tens
of thousands of entries going through the ledger

accounts and I can't cope with that number,

4,15 EVENING ADJOURNMENT
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TUESDAY, 20TH FEBRUARY, 1973 - CASE CONTINUED:

RE-EXAMINATION OF MR SHMITH CONTINUES:

Mr Smith, I want to ask about the procedure followed
by Europa Oil in the discharge of its total indebtedness
to Europs Refining, how did Europa Oil go about
discharging that indebtedness? It made payments by
way of advances to Buropa Refining in respect of the
landed cost of crude o0il and feedstocks brought to
N.Z7. In turn Europa Refining peid the invoiced
amounts to Gulfex and Propet. Europa Oil also made
payments either to or to the use of Europa Refining
in respect of Whangarei Poxt Charges.

Europa 0il would also make payments to or to the use
of J.B, Westray in respect of insurance premiums.

And Europa 0il would make payments by way of advances
on behalf of Europa Refining to N.,Z, Refining for
processing fees which included the cost of distribution
by coastal tankers to ports around N.Z,

You were asked some questions about why Pan Eastern
did not receive interest from Gulf or Propet, what
explanation, if any, is there for that? The position
is firstly that the contract does not provide fox
such interest charges, and I do recall discussing the
metter many years ago, Or some years ago anyway, with
Mr Todd and he told me he preferred not to squeeze
Gulf on that metter...that wes his expression.

Would you please look at EXBT 18, p.2, a letter to
Industries and Commerce written by you, the second
line on p.2 "We notified the suppliers in advance

of our estimated requirements", which company
precisely notified the suppliers in advance? Europa
Refining.

Line 3 "And then issued official purchase orders
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for the exact quantities required", which company
pxecisely issued the official purchase orders? That
particular paragraph actually refexs to item 6 on
p.1 of EXBT 18, It is correct that Europa Refining
as it was required to do did notify Gulf of require-
ments in advance. But this particular paragraph
referxing to the issue of official purchasé orders-
is related to paragraph 6 of the letter referring
only to supply of lubricating oils and greases,

You were asked in cross-examination about this word
"doubling'" that is used in relation to the processing
contract, did you have cause sone yesrs ago to make
enquiries of Gulf for documentation which is now in
part BEXBT A.A.? Yes,

How did you come to ask for thot documentation? 1In
preparation for the previous case Mr P.T. Mahon asked
what accounts were available covering the operations
of Pan EBastern, I was able to produce for him only
the formal balance sheet and quarterly stctements
which had been sent to N.Z,. Mr Mzhon was concerned
however, with the basic accounting records and this
resulted in an enquiry being mede of Gulf, At that
time I had no knowledge of what accounting records
would be maintained by Gulf. The accounts produced
in EXBT A,A, were the result of that enquiry,

What do those accounts show about this matter of
doubling? I think the accounts show zbsolutely
clearly how Gulf interpreted on their own irnitiative
the provisions of the processing contract between
Gulf and Pan Eastern. The accounts show that Pan
Eastern in accordance with that contract bought
crude oil, paid a processing fee, and soX all of the

resultant products at prices and on the basis
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established in the contract. And this is how its
profits were derived,

When you say '"on their own initiative'", what do you
mean by that? I simply meant that until the enquiry
was made of Gulf we were not aware of what paactice
Gulf had in fact adopted,

The next matter relates to some questions that were
put to you concerning paragraph 5 of Case Stated
pp«10 and 11, now what was the position about the
accounts of EBuropa 0il over the period ®mvered by
that paragraph? In his evidence Mr. Jodd stated that
the profits of Europa during the years 1964 to 1971
were 12,2 million dollars, The question I was asked
with particular reference to p.ll of the Case Stated
was, were the profits for the years 1966 to 1971

5.2 million dollars, This question puzzled me
sonmewhat because I could not reconcile at that time
profits of 7 million attributable only to the years
1964 and 1965, I have since had the opportunity of
looking at the figure«s again and there are three
reasons which account for an apparent discrepancy.,
The figures quoted in Mr Todd!s evidence are correct,
They were taken from the published consolidated
accounts of Europa 0il, The consolidated accounts
include the profits of five wholly owned subsidiary
transport companies of Europs 0il and these companies
dn nothing but carry Europa petroleum products,

They owe their existence to the fact that they hold

certain transport licences. Their operations are

part of Europa'’s integrated operation in N.Z,
There are one or two other minor compznies included
in the consolidated accounts but their profit

contribution is negligible. The second point is that
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in arriving at the figures of assessable income shown
on p.11 pool balances are taken into account. The
pool balances are not easily explained, but briefly
Europa adopted the practice of recording as its income
in each year only that income which equated with the
allowed margin in each year. If the actual margin was
greater or less than the allowed maxgin in any year
Europa would make a provision in its accounts for the
ovex or under recovery. However, the Commissioner
disallowed this practice and assessed Europa on a
cash basis. Therefore, the assessable income in a
period when the pool balances, which were very
substantial from time to time, were being run down
would be less in Europa's tax return than actually
shown in the published accounts. I hazve not been
able to quantify the amount .because it is a complex
job. The third point is that during the years in
question Europa 0il made substantial loans to
petroleum and other mining companies, and in terms

of the legislation it was entitled to write off these
loans and claim them as a deduction for tax purposes.
Thexe were substantial amounts involved in these
years,

You were asked some questions about the a2lternate
freight rate credit and the fact that in Europa
Refining's books there was an Auditor!s note dealing
with the contingent nature of that credit.

fire you able to say anything about the reslisation

of thst contingency? Yes, on 30th June 1972 BP
zcquired an interest in Europa to the extent of

60% of the 6rdinary shares, Following this BP's
parent company underxrtook negotiations with Gulf which

resulted in Europa and Gulf agreeing to cancel the
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contracts. I ceon say that as of today entries have
been made in Europa Refining's books to record the
realisation of that freight credit.

You were shown in the couxse of a brochure BXBT 22,
have you had an opportunity of looking at that
brochure since it was put to you? Yes.

Are you able to assist the Court by indicating who
published it? As far as I can determine it is a
brochure prepared by N.Z, Refining as a public
relations effort, This public relations effort was
offered to all of the user companies who could if
they wished have their names applied to the public-
ation, as was donc in this case by Europa Pcrsonnel
Department, in much the same way as a Four Square
grocer would apply his name to Four Square calendars,
You were asked some questions about the attitude of
the Inland Revenue Department and the Solicitor
General to the relevance of Bench HMaxks, remember that?
Yes,

Since