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1.

IN THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL No. 29 of 1972

ON APPEAL 
FROM THE FEDERAL COURT OF MALAYSIA

BETWEEN :-

HTAP LEE (OHEONG LEONG & SONS)
BRICKMAKEBS LTD. (Plaintiffs) 

- and -

WENG LOK MINING COMPANY 
LIMITED (Defendants)

Appellants

Respondents

RECORD OF PROCEEDINGS

No. 1 

Amended Writ of Summons

Amended this 25th 
pursuant to Order

of October 1965 
Le 2 of the Rules

of the Supreme Court 1957

Sgd« Siti Norma Yaakob 
Senior Assistant Registrar 

uourt, iQiala Lumpur

In the High 
Court

No. 1
Amended Writ 
of Summons 
25th October 
1965

10

AMENDED GSHERAL FORM OF WRIT OF SUMMONS 

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR 

Civil Suit 1965 No.

Between

Hiap Lee (Cheong Leong & Sons)
Brickmakers Ltd. 

And

Wens Mi n ing Company Limited ..

Plaintiffs

Defendant

The Honourable Dato Syed Sheh Barakbah, P.M.N. 
D.P.M.K., P.S.B, Chief Justice of the High Court in



In the High Malaya in the name and on behalf of His Majesty 
Court The Tang di-Pertuan Agong.

No. 1 Io:-

WenS
25th October 8 stree*»
1065
(continued)

WE COMMAND you, that within 8 days after the 
service of this Writ on you, inclusive of the day 
of such service, you do cause an appearance to be 10 
entered for you in an action at the suit of Hiap 
Lee (Cheong Leong & Sons) Brickmakers Limited.

AND TAKE NOTICE that in default of your so 
doing the Plaintiffs may proceed therein and 
judgment may be given in your absence.

WITNESS Siti Norma laakob, Senior Assistant 
Registrar of the High Court in Malaya the 17th 
day of September 1965.

Sgd. Shearn Delamore & Co.
Plaintiffs* Solicitors 20

Sgd. Siti Norma Yaakob,
Senior Assistant Registrar,
High Court, Kuala Lumpur.

N.B. - This Writ is to be served within twelve 
months from the date thereof, or, if 
renewed, within six months from the date 
of last renewal, including the day of 
such date, and not afterwards.

The Defendant (or Defendants) may appear 
hereto by entering an appearance (or 30 
appearances) either personally or by 
solicitor at the Registry of the High 
Court of Euala Lumpur.

A defendant appearing personally may, if 
he desires, enter his appearance by post, 
and the appropriate forms may be obtained 
by sending a Postal Order for #3-00 within 
an address envelope to the Registrar of 
the High Court of Kuala Lumpur.



3.

10

If the defendant enters an appearance he 
must also deliver a defence within fourteen 
days from the last day of the time limited 
for appearance. Unless such time is 
extended by the Court or a Judge otherwise 
judgment may be entered against him without 
notice, unless he had in the meantime been 
served with a summons for judgment.

I N D 0 R S E M E N 0?

The Plaintiffs' claim is for damages to the 
Plaintiffs' land at Lot No. 3582 MuMm of Batu 
under MR 4206 by the escape of water from the 
Defendants' premises at Lot No. 4656 MuMm of  Batu 
o. 4661 held under Mining Lease No. 4590 Mutelm of

District of, Kuala l/umpur. cause by e 
nuisance and negligence of the Defendants their 
servants or agents.

5HIS-

20

50

40

Sgd. Shearn Delamore & Co. 
Plaintiffs' Solicitors

DATED THIS 25th DAY OF OCTOBER 1965

Sgd. Shearn Delamore & Co. 
Plaintiffs' Solicitors

And the sum of 0 (or such sum as may be 
allowed on taxation) for costs, and also, 
in case the Plaintiff obtains an order for 
substituted service, the further sum of # 
(or such sum as may be allowed on taxation). 
If the amount claimed is paid to the 
Plaintiffs or agent within four days from 
the service hereof, further proceedings 
will be stayed.

Provided that if it appears from the indorse 
ment of the writ that the plaintiffs are 
resident outside the schedule territories 
as defined in Exchange Control Ordinance 
1963, or is acting by order on behalf of a 
person so resident, or if the defendant is 
acting by order on behalf of a person so 
resident, proceedings will only be stayed, 
if the amount claimed is paid into Court 
within the said time and notice of such 
payment in is given to the plaintiffs their 
advocates and solicitors or agent

In the High 
Court

No. 1
Amended Writ 
of Summons 
25th October
1965
(continued)



In the High 
Court

No.1
Amended Writ 
of Summons 
25th October
1965 
(continued)

This Writ was issued by Messrs. Shearn 
Delamore & Go. and Drew & Napier, of No. 2 
Benteng, Kuala Lumpur whose address for 
service is at No. 2 Benteng, Kuala Lumpur, 
solicitors for the said plaintiffs whose 
place of business is at No. 314 2£ mile, 
Ipoh Road, Kuala Lumpur.

This Writ was served by me at 
on the defendant on the 
of 19 at the hour of

Indorsed this day of

day 

19

10

No. 2

Amended
Statement of
Claim
25th October
1965

No. 2 

Amended Statement of Claim

Amended this 25th day of October 1965 
pursuant to Order ffs auie 2 of the Kulea 
of  Jiheu^reme ourt

Sgd. Siti Norma Yaakob 
Senior Assistant Registrar
High Court» Kuala spur

IN THE HIGH COURT IN MALAYA AT KUALA 
LUMPUR

CIVIL SUIT NO. 1264 OE 1965 
BETWEEN

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd. ....Plaintiffs

And 
Weng Lok Mining Co. Ltd. ....Defendant

AMENDED STATEMENT OF CLAIM
1. The Plaintiffs are and were at all material 
times the owners and occupiers of land and 
premises known as HIAP T-Tffo (CHEONG LEONG & SONS)

20

50

BRICKMAKERS LIMITED FACTORY at 7f 44- miles
Seambut held under E.M.R. 4206 Lot No. 3582,

Mukim of Batu in the State of Selangor.



5.
2. The Defendant is and was at all material times In the High 
the occupier of land adjacent to the Plaintiffs Court 
eaid land known as Lot ao.frO[X> 4661 held under 
Mining Lease No.4390 Mukim of Batu, DistricFl>f 
Kuala Lumpur.

Amended
3. The Defendant carries on mining operations on Statement of 
Lot No. 4G5C 4661 under the name of WING LOK MINING Claim 
COMPANY LIMITEDT" 25th October

1965
4. Hie Plaintiffs' said land lie at the foot of (continued) 

10 a half completed bund on the Defendant's land and 
the "boundary between the Plaintiffs' said land and 
the Defendant's land.

5* The Defendant at all material times maintained 
upon the land aforesaid by means of the half 
completed bund a reservoir of water of such size 
that if the said water escaped therefrom it was 
likely to injure the Plaintiffs' land. The main 
tenance of the said reservoir constituted a non- 
natural use of the Defendant's land.

20 6. On or about the beginning of March 1965 owing 
to the negligence of the Defendant its servants 
or agents by not completing the bund, the half 
completed bund could no longer contain the 
reservoir of water and the aforesaid reservoir 
burst and the water therefrom escaped and 
damaged the Plaintiffs' land.

PARTICULARS OF NEGLIGENCE

a) Failed to complete the bund to contain the 
reservoir of water.

30 b) Failed to inspect and see that the discharge 
of water would not be in excess of the capacity 
of the reservoir

c) Failed to guard against the breaking of the 
reservoir having the knowledge or means of know 
ledge that such a disaster might take place; 
regard being had to the condition of the bund at 
the material time.

d) The Plaintiffs say that the principles of 
the doctrine of "RES IPSA LOQUITUR" apply to 

40 this case.

7. FURTHER OR ALTERNATIVELY the said reservoir 
was of such dimensions and the volume of water



6.

In the High. 
Court

No. 2
Amended
Statement of
Claim
25th October
1965
(continued)

impounded therein was of such a volume that the 
said water if it escaped therefrom was likely to 
injure the Plaintiffs' land. By reason of the 
escape of the said water aforementioned the 
Defendant is liable as for a nuisance.

8. By reason of the matters aforesaid the 
Plaintiffs has been to loss and expense and has 
suffered damage.

1.

2.

3-

4.

PARTICULARS OP SPECIAL DAMAGE

Loss of 9,938 cu. yards of 
brickmaking earth 
per cu.yd.

Loss of 10,000 bricks 
per brick

Cost of repairs to floor 
of brick shed

Loss of service of brick 
kiln for one month

#19,876.00 

400.00 

800.00

1.500.00

#22,576.00

10

And the Plaintiffs claim

(i) An Injunction to restrain the Defendant 
by their servant or agents or otherwise 
from continuing the said nuisance

(ii) Special damages of #22,576/- 

(iii) Damages 

(iv) Costs

(v) Such further and other relief as may 
seem just

20

Sgd. Shearn Delamore & Co.,
Plaintiffs 1 Solicitors 30

Dated this 25th day of October 1965
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Sgd. Shearn Delamore & Co. In the High 
Plaintiffs 1 Solicitors Court

No. 2
This Statement of Claim is filed for and on 

behalf of the Plaintiffs by Messrs. Sheam Delamore 
& Co. Advocates & Solicitors whose address for of Cla 
service is No. 2 Benteng, Euala Lumpur. 25th October

1965 
(continued)

No. 2 No. 3 

Written Statement of Defendants Statement of 

IN THE HIGH CODED IN MALAYA AT EUALA LUMPUR 27tfcI1oStober 

10 CIVIL SUIT NO. 1264 of 1965

Between

Hiap Lee (Cheong Leong & Sons)
Brickmakers Ltd. Plaintiffs

And

Weng Lok Mining Co. Ltd. Defendant 

WRITTEN STATEMENT OF DEFENDANT

1. The Defendant does not admit paragraph 1 of 
the Amended Statement of Claim.

2. She Defendant admits paragraph 2 and 3 of 
20 the Amended Statement of Claim.

3. With reference to paragraph 4 of the Amended 
Statement of Claim the Defendant denies that any 
bund between land occupied by the Defendant and 
that occupied by the Plaintiff was at any material 
time half completed. Any such bunds were fully 
completed and fully maintained at all material 
times.

4. With reference to paragraph 5 of the Amended 
Statement of Claim the Defendant denies that it 

30 has at any time maintained upon land occupied by 
it adjacent to the Plaintiff's land any reservoir 
of water and denies that the Defendant has at any 
time made any non-natural use of the land 
occupied by it.
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In the High 
Court

No. 3
Written 
Statement of 
Defendants 
271*1 October
1965 
(continued)

5- With reference to paragraph 6 of the Amended 
Statement of Claim the Defendant denies that any 
water escaped from land occupied by the Defendant 
onto the Plaintiff's land at the time alleged or 
at any time by reason of the alleged negligence 
on the part of the Defendant its servants or 
agents or from any other reason. The Defendant 
denies having been negligent as alleged in the 
particulars of negligence or at all. No bund on 
land occupied by the Defendant collapsed allowing 
water to escape onto the Plaintiff's land.

6. With reference to paragraph 7 of the Amended 
Statement of Claim the Defendant repeats 
paragraph 4 and 5 hereof and denies maintaining 
any reservoir on its land and denies any escape 
of water from its land onto the land belonging to 
the Plaintiff. The Defendant denies any nuisance.

7. The Defendant does not admit the Plaintiffs 
sustained the loss and damage alleged in 
paragraph 8 of the Amended Statement of Claim and 
contends and will contend that if the plaintiff 
sustained the alleged loss and damage or any of 
it, it was not caused by the escape of water 
from land occupied by the Defendant.

Dated this 27th day of October 1965-

10

20

Sgd. Skrine & Go, 
Defendant's Solicitors

The Written Statement of Defendant was filed 
by Messrs. Skrine & Co., Solicitors for the 
Defendant above-named whose address for service 
is at Ewang Tung Association Building, 44 Jalan 
Pudu (4thFloor;, Euala Lumpur.

30
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No. 4 
Amended Statement of Claim

IN THE HIGH COUET IN MALAYA AT KUALA LUMPUS 

CIVIL SUIT NO. 1264 OF 1963

In the High 
ourt

No.

14th April 1969

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Limited

And

Plaintiffs

Weng Lok Mining Co. Ltd. ... Defendant 

10 AMMDED STATEMENT OF CLAIM

1. The Plaintiffs are and were at all material 
times the owners and occupiers of land and premises 
known as HIAP LEE (CHBONG LEONG & SONS) BRICKMAKEES 
LIMITED FACTOR! at 4£ miles, Segambut held under 
E.M.H. 4206 Lot No. 3582, MuMm of Batu in the 
State of Selangor.

2. The Defendant is and was at all material 
times the occupier of land adjacent to the 
Plaintiffs said land known as Lot No. 4661 held 

20 under Mining Lease No. 4390 Mukim of Batu, District 
of Kuala Lumpur.

3. The Defendant carries on mining operations 
on Lot No. 4661 under the name of WENG LOK MINING 
COMPANY LIMITED.

4. The Plaintiffs' said land lie at the foot of 
a half completed bund on the Defendant's land and 
the boundary between the Plaintiffs' said land and 
the Defendant's land.

5. The Defendant at all material times maintained 
30 upon the land aforesaid by means of the half

completed bund a reservoir of water of such size 
that if the said water escaped therefrom it was 
likely to injure the Plaintiffs' land. The 
maintenance of the said reservoir constituted 
a non-natural use of the Defendant's land.

6. On or about the Blgffifiifig «nd of MafcK
April 1%5 owing to the negligence of the Defendant



10.

In the High its servant or agents by not completing the blind, 
Court the half completed bund could no longer contain 

___ the reservoir of water and the aforesaid reservoir 
I, burst and the water therefrom escaped and 
* damaged the Plaintiffs 1 land. 

Amended
Statement PARTICULARS OF NEGLIGMCE 
of Claim
14th April 1%9 a) Failed to complete the bund to contain the 
(continued) reservoir of water

b) Failed to inspect and see that the discharge
of water would not be in excess of the capacity 10
of the reservoir.

c) Failed to guard against the breaking of the 
reservoir having the knowledge or means of 
knowledge that such a disaster might take place; 
regard being had to the condition of the bund at 
the material time

d) The Plaintiffs say that the principles of the 
doctrine of "RES IPSA LOQUITUR" apply to this 
case.

?. FURTHER OR ALTERNATIVELY the said reservoir 20 
was of such dimensions and the volume of water 
impounded therein was of such a volume that the 
said water if it escaped therefrom was likely to 
injure the Plaintiffs' land. By reason of the 
escape of the said water aforementioned the 
Defendant is liable as for a nuisance. 
Plaintiffs suffered damage. The Defendant is 
also liable as for a nuisance.

8. 3y reason of the matters aforesaid the
Plaintiffs have been put to loss and expense and 30
has suffered damage.

PARTICULARS OF SPECIAL DAMAGE

1. Loss of 9,558 _cu.yards_of
liiSl^iai^jj'j^lLS^J^'r
j>er_5u,jd. 

1. Loss of 1,980 lorry loads

2. Costs of transportation at



11.
Loss of 10,000 bricks 

per trick

Cost of repairs to floor of 
brick shed

Loss of service of brick 
kiln for one month

In the High 
4OO.OO Court

800.00

1,500.00

1319,713.00

No. 4

Mended
Statement of
Claim
14th April 1%9
(continued)

10

2O

AND THE PLAINTIFFS CLAIM

(i) An Injunction to restrain the
Defendant by their servant or agents 
or otherwise from continuing the said 
nuisance

(ii) Special damages of #22r5?6/- #19,713.00

(iii) Damages

(iv) Costs

(v) Such further and other relief as may 
seem just.

pf

PLAINTIFFS' SOLICITORS 

____day of_______1969Amended this
pursuant to Order of Court dated rhe day
of 1969

Senior Assistant Registrar 
High Court t Kuala liumpur '

This Statement of Claim is filed for and on 
behalf of the Plaintiffs by Messrs. Shearn 
Delamore & Co., Advocates & Solicitors whose 
address for service is No. 2 Benteng, Kuala Lumpur.
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In the High 
Court

No. 5
Proceedings 
14th April 1969

Plaintiff's 
Evidence

No. 6
fan Mm Hoi 
Examination

No. 5

Proceedings

IN THE HIGH OOUHT IN M5LAIA AT KUALA LUMPUB 

CIVIL SPIT NO. 1264 OF 1965 

Between

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd.

And

Weng Lok Mining Co. Ltd. 

Before Ba.1a Aglan Shah. J.

Plaintiffs

Defendants

In Open Court,
Monday. 14th April* 1969

Mrs. Shanta Menon for Plaintiffs 

Mr. S.D.K. Peddie for defendants

Mrs. Menon puts in amended statement of claim - 
i.e., paras 6, 7 & 8. Peddie no objection.

Facts - Bundle of Agreement - AB

Etebographa - 24A - 24L 
- 25A - 25H

No. 6

Tan Kirn Hoi 

P.W.I: TAN KIM HOI, affirmed, states in Hokkien.

Age 34 years, Brick-maker. Living at 
57 Segambut.

Managing-Director of Plaintiffs' Company. 
Carrying on business at Lot 3582 (E.M.E. 4206). 
Title produced (Es.Pl) - condition f brick making.

I have permits to remove brick materials 
from the said area (pp. 1 & 2 of AB).

10

20



13.

I purchased my clay to make the bricks from In the High 
others. Court

The clay is stored on Lot 3582, 3581, 4657- Plaintiffs 1 
These are the titles in respect of Lots 3581, Evidence 
4657 - P1A & P1B.

No. 6
Lot 4658 to the South is owned by Yew Lian. Tan K-iTn

kiln are situated on west side of Lot 3582
(marked In X red). <SSu85a>

In 1965 I telephoned the defendants 1 company 
10 in respect of their griTripg water escaping into my 

land, Lot 3582. I wanted to speak to the Manager 
of the defendant-company. The receiver claimed to 
be the kepala of the defendants. He said the 
manager was not in.

I told this Kepala that mining water had 
escaped into my land damaging the bricks, the clay 
and the kiln. I personally saw the flood.

I saw the unbaked bricks and the kiln under 
water. I found there was a bund which has 

20 encroached into our land. Witness points to bund 
in Q on P.3 of AB.

The water escaped from the uncompleted bund 
which belonged to the defendants on the west side 
of Lot 3582.

Photograph 24G - shows the bund which had 
encroached on our land. It was wrongly 
constructed on our land, by the Defendants. 
Photograph also shows the half-completed bund with 
pipes which discharged water into our land.

30 That was the first time I saw the said bund - 
i.e. in April 1965.

I am in charge of the office. My younger 
brother is in charge of the kiln. Sometimes I go 
to the site, once a month, sometimes 20 days once.

The office is at 314, Ipoh Road, Kuala Lumpur.

After I had telephoned the kepala about the 
damage, he said he would inspect the place and 
inform the manager.
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In the High 
Court

Plaintiffs « 
Evidence

No. 6 
Tan Kirn Hoi

14th April 1969 
(continued)

Two-three days later my younger brother told 
me that he had taken a person from the defendant 
company to inspect the place. He further told me 
that that person w>uld report to the defendants 
and that they would hold a meeting and compensate 
us. No compensation was offered.

Ify younger brother calculated the damage.

My elder brother has power to purchase clay. 
Whenever clay is delivered we would give a docu 
ment. A copy is kept in our files. 10

1. S/Account. 1.4.64 - 15.4.64 - page 11 of AB.

Page 12 contains receipt of payment signed 
by their collector Bachan Singh.

Page 11 of AB shows statement of account in 
respect of purchase of brick-making earth from 
lorn Kirn Seang of Sultan Street, Euala Lumpur for 
periods 1.4.64 to 15.4.64.

2. Page 15 of AB shows statement of account for
purchase of brick-making earth from Lim Kirn
Seang for periods 16.4.64 to 30.4.64. 20

Receipt shown on page 16 of AB signed by 
Mm Kim Seang himself.

3. Page 19 of AB shows statement of account for 
purchase of brick-making earth from Lim Kim Seang 
for periods 1.5.1964 - 15.5.1964.

Page 20 shows the receipt signed by Lim Kirn 
Seang.

4. Page 23 shows statement of account for same
purchase from same seller for periods 16.5-64 to
30.5.1964. 30

Page 24 is receipt of payment.

5. Page 2? shows statement of account for 
periods 1.6.64 to 15.6.64.

Page 28 is receipt signed by one Lee "some 
thing" ([the other two characters not legible).
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10

6* Page 30 shows statement of account for 
period 1.7*64 to IS.7.64. Page 31 shows receipt 
of payment signed by Bachan Singh.

7- Page 34 shows statement of account for period 
1.8.64 to 30.8.64. Page 35 shows receipt signed 
by Lee and the other 2 characters not legible.

The Total amount is #7,113.00

I consulted my solicitors. They sent 2 
letters to defendants claiming damages by 
registered post.

Page 4 - 7 of AB.

Incident took place in April 1965

In the High 
Court

Plaintiffs 1 
Evidence

No. 6
Tan Kim Hoi 
Examination 
14th April 1969 
(continued)

XXN:

Title related to Tan Cheang Leong, my father. 
He started it in October 1954. I have been in 
this area since 1.6.1948.

Defendants started in neighbouring
lands in I960 something. I do not know the year.

Before defendants, someone else had mined 
20 the land.

Defendants put tailings in that area?

There is a palong belonging to defendants 
in that area.

Photo 24H shows the pipe.

Photo 24G refers.

Q.

A.

The only palong adjacent to your land was 
operated by previous miner? 
I deny that.

Q. Who removed tin ore adjacent to your land? 
30 A. At first Ng Seng Huat Tin Mine was carrying 

on nriirTng operations there. Subsequently
they sold it to the defendants.
I do not know who removed the tin ore.

Cross- 
examination
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In the High 
Court

Plaintiffs 1 
Evidence

No. 6
fan Kirn Hoi
Cross-
examination

April 1969 
(continued)

Q. When previous miner worked the area, did he
have bund? 

A. There was no bund.

When flood occurred I did not report to the 
Hines Department or the Police.

The bund which encroached on my land was 
constructed by the Defendants.

I did not illegally obtain clay from 
adjoining land.

I remember a sikh boy being drowned in an 10 
old clay hole. Hole not dug by me.

There was no excavator No. 2830 driven by Woo 
Kow digging holes at this area when this boy was 
drowned.

Woo Kow was our employee for driving the 
excavating machine.

There was no bund previously in this area. 
Previously there was a mining pool in defendants 1 
area. There was no bund in existence there.

Photo 240 shows the area with planks in 20 
photo and his land.

Photo 24D - depression refers.

The area beyond that depression is my land. 
(Witness points).

Photo 24G - This area is mine. (Witness 
draws line in black ) - same as sketch.

In June 1965 I sent a surveyor to the land. 
He prepared the plan on page 3 of AB.

24-1 refers - The area in the background of 
line is mine; the area in foreground of line is 30 
defendants. (Witness draws line).

Photo 25H - shows the bund on the western 
boundary. To the right-hand side is the other 
bund. This is my boundary. (Witness draws in red).

This is the kiln (marked X).
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There was no mining pool on my land. It was In the High 
at the boundary. Court

land is higher than the neighbouring land. Plaintiffs' 
As one comes towards my brickworks, the land Evidence 
becomes slightly higher.

Water was about 3 feet on my land. Tan ram Hoi
Cross-

Only the western part of my land was under examination 
water. 14th April 1969

(continued)
Photo 24A - is the kiln. Photo taken in Hay. 

10 Pg.4 of AB refers.

Q. 24G- - shows depth of water? 
A. Shows water had subsided.

Flood due to water rushing out of the pipes. 
24J - shows road by side of kiln. Water ditches 
were made by lorry tracks.

In the process of making bricks, all the 
bricks are good - classified into 3 categories. 
Bricks not sold are stacked.

24K - shows bricks ready but not baked. 
20 This represents part of my claim. They cannot be 

used any more.

24L - shows unbaked bricks.

To 2.30 p.m.

Resumes

In March 1965 defendants constructed the bund 
which encroached on my land and my younger brother 
told them that they had made a mistake.

Bund constructed to retain water. At the 
outset water got into our land from defendants 1 

30 land - and my younger brother informed them about 
this. Then defendants constructed the bund which 
later we discovered had encroached on our land. 
Jfty younger brother informed them about this. One 
month later my younger brother informed me that 
water had got into our land and damaged our 
property. That was in April 1965*
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In the High It is not true that at one time there was a 
Court bund across my land (counsel points on page 3 of

   AB). 
Plaintiffs 1 
Evidence Page 46 of AB refers.

°* It was only after the flood that we took 
Tan Kirn Hoi action against defendants. It was before the 
Cross- survey that we knew the bund had encroached on 
examination our land. 
14th April 1969 
(continued) Q. What has done to stop the flooding?

A. After we had informed them, they stopped 10 
discharging water from the pipe.

Q. If that was the case, it would show the
figure in the mining output? 

A. I do not know that.
On 10.1.1966 I swore an affidavit of
documents.

Q. Why are the accounts and receipts not shown
in your affidavit? 

A. I think at that time my solicitors did not
ask us about them. 20

When I originally filed the statement of 
claim I claimed #2/- per cubic yard of brick- 
making earth. It was based on #5/- for clay, 
#5/- for transport and a lorry can carry 5 cubic 
yards per load.

Page 11 AB
Page 15 AB
Page 19 AB
Page 23 AB
Page 2? AB 30
Page 30 & 34- AB

Page 39- Xhat includes laoour charges. 
Stored-earth and brick-making earth - Page 36 
refers - stored-earth will be mixed with fine 
sand. The latter includes fine sand.

At the end of August, 1964, stored earth was 
there. We carried on business between August 
1964 and April 1965-

In April 1965 this earth was covered with 
flood water. 40
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Between August 64 and April 1965 I used MB" 
and "Cn typ© of earth.

Page 33 AB refers.

Lorry can cor&o through this way as shown on 
24J or the other way. Beyond the stack of planks 
there was a deep hole 10 or 20 ft. deep. The 
earth was dumped there. This hole was there 
about 10 years. There was water in it. We use 
it to dump the clay over the water.

10 The flood water brought a lot of sand and 
when it subsided it covered the clay in this 
hole.

The whole of the earth was stored on lot 
3582. A portion of tb.e earth was washed away. 
The ones left behind was covered with sand.

240 refers - This shows the clay which was 
covered with sand.

Photo 25 - taken in December 1965.

24G - Ify earth was dumped on right-hand side 
20 as shown in the photograph.

Page 8 AB - Q. Where are the vouchers in 
statement of account?

Page 11 A2 AB. When delivery made, the 
receipts accompanied the delivery. Receipt 
written by seller. Receipts made out before I 
actually paid.

Page 13 AB.
Page 15A6 AB - one load for the 17-4.64. 
Page 1? AB.

30 Page 19 AB. 6.5.64 shows 18 loads. But p. 17 
shows 17 loads. 

Page 21 AB. 
Page 24 AB. 
Page 25/26 AB U 
Page 28 AB. 
Page 32 AB.

In the High. 
Court

Plaintiffs 1 
Evidence 

No. 6 
m T . n .
Cross
examination. 
T/LH-T A^vnti
(continued)

To 9.30 a.m.
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In the High 
Court

Plaintiffs 1 
Evidence

No. 6
Tan Kirn Hoi 
Cross- 
examination 
(continued) 
15th April 1%9

Continued on 15.4.1969

I am claiming #9»90Q/- for transportation. 

Pages 37, 58, 39 AB refers.

Q. Ifer calculation of these accounts is $977/-7 
A. $5,000 worth of receipts have been misplaced.

Q. Pages 37, 38 8s 39 show 206 loads and not
1,980 loads? 

A. It is more than that. There were other
receipts which were lost.

These were receipts of the Transport Company. 
Page 37 AB refers - Toucher 0307 of 6.4.64 is not 
stated in statement of account oapage 8 of AB.

Pages 39 and 32 AB refer.

Voucher 152 on page 39 does not 
" 156 » 39 * H
" 157 " 39 " " 

Vouchers 160, 168, 172, 1146 "

ear on p. 3211 p. 32
" " p.3211 " p. 32

I disagree that my accounts are not accurate. 
Before I make payments I did not check the vouchers. 
I depended on my clerk. I do not know if the 
accounts are correct.

The encroaching bund was made in March 1%5» 
Photo 24-1 shows where my boundary ran. The 
spillway is on my land. Boundary is between the 
spillway and the nearest shed.

Photo 24P. I see the spillway. 

Quite a distance from encroaching bund to spillway.

Q,. While the encroaching bund is being con 
structed you could see the direction it was 
going?

A. I do not know.

Q. The encroaching bund is also on Lot 4658? 
A. I agree.

10

20

30

Q. What is the purpose of a bund? 
A. To store water there.
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When this bund was made it was for the 
purpose of storing water.

We did not write to the defendants to stop 
constructing the bund.

I have three kilns. Only one was affected 
by the flood.

I export bricks from my land. Procedure is 
we deliver them by lorry to the. purchaser. We 
prepare voucher.

10 Q. How do you distinguish between vouchers for 
exporting b.idcks and vouchers for purchasing 
brick making earth? 

A. That will be stated in the vouchers.

I gave instructions to my solicitors to 
prepare the Statement of Claim. Para. 5 refers. 
Also para. 6 refers.

Q. Why don't your evidence tally with para. 5 &
6 of the Statement of Claim?

A. At the time we saw water was discharged from 
20 defendants 1 land.

My allegation is that water from the pipe 
flowed into defendants' pool and that water 
escaped into our land.

Re-SN:

Accounts at pages 8, 9, 10, 13,14, 17, 18, 
21, 22, 25, 26, 29, 32, 33, of AB are kept by my 
clerk, Khong Naia Huat.

I never checked these accounts.

As soon as accounts are approved by the 
30 clerk, I made payment.

My accounts are audited by Pillai & Co., 
Certified Accountants, annually.

Page 12 - AB refers. Cheque No. 998666 dated 
30.4.64, payee T.-im Kim Seong for payment of first 
half of April, #2,439.50 - P2 fir identification.

In the High 
Court

Plaintiffs' 
Evidence

No. 6
Tan Kirn Hoi 
Cross- 
examination 
15th April 1969 
(continued)

Re examination

Page 16 - AB refers. Cheque No. 998698 dated



22.

In idle High 
Court

Plaintiffs 1 
Evidence

No. 6
San Kirn Hoi 
Re** examination 
15th April 1969 
(continued)

14.5.1964, payee Idm K1m Seong, payment for 
second half of April in respect of earth account - 
#l,077/~ P3 for identification.

__^_ 20 - AB refers. Cheque Ho. 052605 dated 
30.5-64, payee Idm Earn Seong, payment up to 
15*5*64. first half-month, earth account - $910/-. 
P4 for identification.

Page 24 - AB refers. Cheque 052548 dated 
17*6.64, payee Idm Kirn Seong, payment for earth 
a/c for second half of May P?00/-. Date of 
cheque dated 17.6.64 post-dated. But receipt 
issued for 12th June, P5 for identification.

Page 24 - AB refers. Cheque 211332 dated 
14.7*64, payee Idm Kirn Seong, payment for June in 
respect of earth account; #570.50 - P6 for 
identification.

Receipt made the following day because I 
prepared the cheque on 14.7.64. But collector 
came on 15.7-64.

Statements of account for June received on 
3rd or 4th July.

Page 31 - AB refers. Cheque 211426 dated 
17*8.64, payee Idm Kirn Seong, payment for month 
of July, in respect of earth account - f8*-56/- P7 
for identification.

Page 35 - AB refers. Cheque No. 229933 
dated 12.9*64, payee Lim Kirn Seong, payment for 
August earth account - $952/~ P8 for identification.

10

20

I have 3 dumps for depositing brick-making 
earth A, B, C. A was the dump affected by the 
flood. B was on lot 3581 on east side. C 
Lot 4657*

30
was on

Between April 1964 to April 1965 I used earth 
from dumps B arid C.

In affidavit of documents I did not dis 
close the documents appearing in the AB. In June 
1965 my town office was renovated and the receipts 
etc. were scattered about, some were discarded. 
Some of the vouchers are now available and some 
not available. Whatever vouchers available I
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would make available to my solicitors. When I In the High 
found the vouchers I brought them to my solicitors. Court

Ng Seng Huat carried on mining business. Plaintiffs 1
Evidence

A portion of it was given to Ong Ban Hing to w ft 
carry on brick-making business.

Tan Kirn Hoi
I was not involved with the inquest regarding Re-examination 

the death of the Sikh boy. 15th April 1969
(continued

!Ehe excavator driven by Moo Kow was never on 
defendants* land at any time. Excavator used for 

10 mixing the earth.

Photo 25B risers. The fence shows my 
boundary between my land and Iiot 4658. The sand 
shown there was the encroached bund.

In March 1965 when my younger brother 
informed me about the water sipping in, I did not 
inform the defendants because the water was slight. 
My younger brother had also spoken to the 
defendants' kepala who had agreed to make a bund.

Between August 1964- and May 1965 no day was 
20 dumped in dump A. No lorry travelled there to 

dump clay.

When I used my lorry for transport I also 
charged #5/-

Photo 25A. The bund shows the completed bund 
belonging to defendants (Photo taken in December 
*65). She pool of water is on defendants* land. 
I say that it waa the water from this pool that 
had escaped into my land. At time of flood this 
partition was half completed. Water was dis- 

30 charged into the said pool. Eventually the water 
escaped into my land through the place where 
there was no bund.

Photo 25B shows my land. The backgrouS. 
shows the completed bund of defendants. At time 
of flood water was on this part of my land.

Photo 250 shows the completed bund. To its 
left is the encroaching bund. A major portion 
between these 2 bunds is my land.

Photo 25H shows the ditch of water belonging
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In the High 
Court

Plaintiffs 1 
Evidence

No. 6
Tan Kirn Hoi 
Ke  examination 
15th April 1%9 
(continued)

No. 7
Lai Siew Kong 
Examination

Cross- 
examination

to defendants.

Photo 24C shows water pipes belonging to 
defendants. The uncompleted bund is from the 
said pipes onwards. I say that if there was a 
bund there defendants' water would not have 
escaped into my land.

No. 7

Lai Siew Kong 

P.W.2; LAI SIEW KONG affirmed, states in English.

Assistant Surveyor with Sharikat Juru Ukor. 
Before that I was with Vallentine, Dunne & Co. 
Sharikat Juru Ukor is an associate of 
Vallentine, Dunne & Co.

Page 5 - AB refers. I did the survey on 
31.5.1965 and 1.6.1965. I was instructed to pick 
up 1die encroachment of mud, sand and water on 
Lot 3582.

I started work with certified plan of the 
Survey Department. This is the plan - p.9-

I only found one boundary stone on the 
North-Vest. She other four are missing. There 
was still mud, sand and water on .616 of an acre 
which was the area encroached. The water was 
traced right up to the bund on the left of the 
sketch - on lot 4656 (now is lot 4661).

My draftsman, Vernon Sibert, drew the 
sketch.

There was flooding on lot 4658 - on left 
hand side of second bund.

I produced the field book - No. 5^65 - P10,

XXN; If there are intervening buildings, it will 
be more difficult to make a survey.

I did a lot of traversing to the survey. 
Adjourns. (Sd) R.A.S.

10

20
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Resumes.

Photo 24-1 refers.

Q. The bund on the right limits the area of
encroachment? 

A. There is a peg (marked with a red dot of
witness) to show the escape of the water.
Water came round the blind on its right side.
The boundary stone in north-west is missing.

The encroachment area low-lying.

10 Our main work concerns mining engineers and 
survey. We were not asked to make a report from 
the mining engineer's point of view.

I walked along the affected area. I cannot 
remember anything to indicate a large number of 
lorries going to that area.

Re-IN:

Photos 24 1 refers. I cannot say from this 
photo the area I had surveyed.

Photo 24-JD refers. She bund on the right was 
20 the encroached land.

Released.

In the High 
Court

Plaintiffs 1 
Evidence

No. 7
Lai Siew Kong 
Cross- 
examination 
15th April 1969 
(continued)

Be examination

No. 8 

Vernon 

P.W.3* VERNON SIBERO?. affirmed, states in English

Draftsman 
Associate of Vallentine

employed by Sharikat Juru Ukor, an 
llentine, Dunner (sic) & Co.

In 1%5 I was the draftsman of Vallentine, 
Dunne (sic) & Co.

Page 3 of ABo I drew this plan from photo 
stats or certified plan obtained from Survey 
Department Pll identified.

I first drew the boundaries of Lot 3582 from 
Pll. Then I took the details from P10 (surveyor's 
field book).

No. 8
Vernon Sibert 
Examination
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In the High. 
Court

Plaintiffs 1 
Evidence

Ho. 8
Vernon Sibert 
Examination 
15th April 1%9 
(continued)

Pages 1, 2 & 3 of P10 don't mean anything to

Cross- 
examination

me.

The details which I had are on page 4- - the 
diagram showing the western part of lot 3532.

The length of the encroached bund on lot 3582 
is 40 feet, which is from the end of the bund to 
the spillway.

Looking at photo 24$.

I now draw in red the boundary stone on the 
south-west and the area surveyed was beyond that 
lines.

Survey done across the muddy area is indicated 
by the diagonal line on page 4 of P10.

Survey done beyond lot 3582 right up to 
Bespondents* bund. Water traced to the bund.

field report does not show a breach in the 
bund.

from the photo 24G the end of the bund is as 
marked by me in Red X. Beyond that there is no 
bund.

XXN:

The tall building in photo 24-1 would be at 
this point on page 3 of AB marked with a circle 
across the figure 616.

I have never been to the site.

: Nil.

10

20

No. 9
Lai Siew Eong
(Beoalled)
Examination

No. 9 

Lai Siew Eong (Beoalled)

During the survey the bund on the left was 
there but I did not measure it in relation to the 
encroached bund.

30
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In the High 
Court

Photo 24-1 refers.    
Plaintiffs 1

I did not concentrate much on the left bund. Evidence

To 9.30 a.m.
Lai Siew long 

(Sd) B.A.S. (Recalled)
Cross- 

Wednesday, 16th April 1969: (Continued) examination
15th April 1%9 

No. 10
No. 10 

Bachan Singh

P.W.4; BAOHM SING-H; Affirmed, states in Cantonese. 

10 Age 51 years.

In 1964 I was employed by T/fm Kim Seong - 
selling clay for him.

I knew the plaintiffs in the year 1964 when I 
went there to sell day - at Kg. Segambut from 
January 1964 for two years.

Plaintiffs* lorry transported our clay to 
their site.

duties are as a kepala, as a seller and 
collector.

20 A lorry-load of clay consists of 5 cubic
yards. The price varies, some at 33-50 per cu.yd. , 
$54.00 per cub. yd. and #4.50 per cu.yd.

I was given a voucher by lorry driver and the 
collection was made 15 days once. At times once 
a month.

The invoices given by the driver were given 
to Idm Kim Seong 's clerk who would record them in 
the acoomt books. The statement of accounts were 
given to Plaintiffs* clerk who would verify them. 

30 When everything was correct the plaintiffs would 
issue the cheques.

I gave receipts which were prepared by our 
clerk. At times Idm Kim Seong 's or his clerk's



28.

In the High 
Court

Plaintiffs 1 
Evidence

No. 10
Bachan Singh 
Examination 
16th April 1%9 
(continued)

Cross- 
examination

signatures appeared on the receipt. At other 
times when their signatures did not appear, I 
signed the receipts.

I always went there to collect the money. 

Page 12 of AB - that is my signature.

No. 993665is the cheque number. I wrote the 
number.

At that time Lim Kirn Seong's business was 
registered but he had not printed his letter-head. 
At that time he had no chop. All along he had not 
used his rubber stamps or letter-heads.

Page 16 of AB. That is Idm Kirn Seong's 
signature. Receipt No. on top was filled by me. 
It was the chequers number.

je 20 AB. That is Lim Kirn Seong's signa 
ture. Receipt number is cheque number, filled in 
by me.

Page 24 AB. I signed the receipt. I asked

flaintiffs 1 clerk to fill in the cheque's number, 
was in a hurry to go.

Page 28 AB. This is the clerk's signature, 
Lee Earn Wah. Cheque No. on top written by me. 
Cheque No. at bottom written by plaintiffs' clerk.

Page 31 AB. That is my signature. Cheque 
No. written by plaintiffs' clerk.

Page 35 AB. Signed by Lee Earn Wah. Cheque 
No. written by plaintiffs' clerk.

I have an orchard. Land belongs to Lim Kirn 
Seong. I am still in touch with Trim Kirn Seong. 
I often go to his office ^T^ house.

XXN;

No problem finding him.

Clay was taken from Kg. Lanjut (Din - it is a 
50. Lim Kirn Seong does not own the dredge. 
Id not own the land.

dree 
He c

10

20

50
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10

Ve sold clay to so many films. Mm *"*« Seong 
sold the day to a few black kilns. He mufrt keep 
records. X am not clear why he did not keep 
proper records.

Page 24 and 31 of AB. Receipta at p.12 & p.24 
are different. They were from different books. 
Receipts at pages 24 and 31 were written in 
English. Llm Kirn Seong knew English. His clerk 
is Chinese.

I am illiterate. 1 simply put the no. there. 
I learnt only my signature and numerals.

Clay seHLng vent on about 2 years - starting 
from January 1964. Trim never had a chop, proper 
receipts and letter-heads.

He~XN; Nil

Released.

In the High 
Court

Plaintiffs 1 
Evidence

Ho. 10
Bachan Singh 
Oross- 
examinat i on 
16th April 1%9 
(continued)

No. 11 

loong Soo Chai

P.V.5: LOONG SOO OHAI. affirmed, states in 
20 Cantonese

Age 40 years. No. 10 Sultan Street, Kuala 
Lumpur.

Photographs - Ghun Kwong Photo Studio.

I know plaintiffs.

Pages 40, 42, 44 AB. These are my bills.

I took photos 24 series in May 1965 - middle 
of May. All in one day.

Photo 24A - is the kiln. Ground was wet and 
there was mud. Water mark on wall of kiln and the 

30 rubber. I cannot remember the depth.

Photo 24B is the store near the kiln which is 
on the left (not visible). She fallen bricks were 
damaged. They looked like broken mud. They were 
soft and cracked. Ground where fallen bricks were

No. 11
Loong Boo Chai 
Examination
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In the High 
Court

Plaintiffs 1 
Evidence

No. 11
Loong Soo Chai 
Examination 
16th April 1969 
(continued)

were wet. Also to its left and where the planks 
were.

Photo 240 shows a portion of the bund. Also 
water on the land. Pieces of planks shown are 
extension of planks shown in photo 24B.

Photo 24D shows two bunds. The bund is 
slightly longer than the left.

Photo 24E shows general view of the mining 
pool.

Photo 24P shows the two bunds taken from the 
other side - taken from high ground shown on 
right side of 240.

Photo 24G shows two bunds, one on side of the 
kiln, the other on mining area site.

Photos 24-E and I show the two bunds.

Photo 24J shows the wet ground at the kiln.

Photo 24K shows the store and the fallen 
bricks, same as in photo 24B from another angle. 
On left is more or less same level as the store.

Photo 24L shows the wet ground of the store.

Photo 24H - end of both buods are before the 
kiln.

I took photos 25 series in middle of December 
1965   I was instructed to take photographs of the 
long bund on the mining side.

Photo 2$A shows the long bund taken from the 
high ground on right side of photo 24G. At time 
when 240 was taken the bund was half. At time 
25A was taken the bund was completed.

Photo 25B taken from high ground near the 
area. The white thing is sandly ground

The bund shown in background is same as the bund 
in 24G in the background.

I now say that if the bund shown in 25B is 
the same as the half completed bund in 24G.

10
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Photo 250 shows the completed bund on
Side*

Photos 25D & E show both the bunds. The 
bund on m-tiring area consist of two colours

Photo 23F shows the 2 bunds, - the one on 
the m-JTriTig side shows two colours.

The ditch on left is new. Nothing in 24D. 

Photo 25& is about the same.

No water between the two bunds when I took 
photos 25 series as compared with 241.

Photo 25H - shows the long bund on mini Tig 
side.

The photo of bund which I took in May 1965 
was only up to the dark coloured part of bund as 
shown in photo 25H-

I now produce the negatives for both the 
series - 24N & 25N.

XXN;

P24A - I say what I can remember and not 
what I can see from the photograph.

P24J - I do not know if it had been raining 
the day previously.

P24B - to tlie right isligh ground.

A.

The photo taken in 24D is in the process of
construction?
I do not know.

Photo 24L - I see the shoe on left side of 
picture. Hjr shoe was very dirty.

It is like a pond between the two bunds.

On photo 24K on left is a path. The Planks 
on left are slightly on higher ground.

In the High 
Court

Plaintiffs 1 
Evidence

No. 11
Loong Soo Ghai 
Examination 
16th April 1969 
(continued)

Cross- 
examination

I walked practically over all the area.
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In the High 
Court

Plaintiffs 1 
Evidence

No. 11
Loong 800 Chai 
Cross- 
examination 
16th April 1949 
(continued)

He  examinat i on

No. 12 
Tan Kirn Ghoo

Q. Is there any path which appear that about
2,OCX) lorries would have gone to this hollow 
area?

A. I did not pay any attention.

Re-XN;

Photo 24J - This pafla. leads to the depression 
I talked about.

Released

No. 12 

Tan Kirn Ghoo 

P.W.6; JEAN HIM OHOOt affirmed, states in Hokkein.

Age 28 years. Factory Manager and Director 
of Plaintiffs' Company. Bricks made at Segambut.

Page 3 of AB refers. 1 make bricks at Lot 
3582, 3581. Lot 4657 also belongs to us. Lot 
4658 does not belong to us. I use earth for 
making bricks. I bought them from lam Kirn Seong 
and others.

Earth, purchased and dumped ia a hole and after 
about 6 months they can be used to make bricks.

10

20

In 1965 I used clay from dumps B and C.

I ordered the clay, brought to the site by 
our lorries as well as Sin Hup King's.

There is a record of each of our lorry.

The vouchers are in triplicate. Original is 
white, 2nd copy is red and 3rd copy white.

At close of day the red copies are detached 
from the book and handed to the clerk in the 
factory for entering in the account books. Two 
or three days once they are sent to our Ipoh Road 
Office. The top copy is handed to the seller.
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She third copy remains in the book kept by 
the factory office.

My clerk, Ehong Nam fatt is in charge of the 
factory.

I keep records. 

P.W.I made payments.

In 1964- - from April to August I dumped clay 
in dump A. After August 1964- I did not dump any 
more day there because the dump was full. Size 
of the dump was about twice the size of the 
court-room. Depth about 20 feet. Clay is filled 
in dump A about 3 feet above the surface.

loss of transport is #5/- per lorry load of 
5 cubic yard of clay.

Pages 37 - 39 AB - Between April *64 and 
August T64 I bought 1,980 loads of clay - page J6AB.

The transport charges - pages 37 - 39 AB - do 
not show charges for June and July 1964 and certain 
other dates.

I was only able to trace the invoice of Sin 
Hup Hine Co. Page 39 AB - Invoice No. 152.

In the High 
Court

Plaintiffs* 
Evidence

No. 12
fan Kirn Ohoo 
Ibcamination 
16th April 1%9 
(continued)

I also charge #5/- for my own lorry. 
follow the practice of other lorries.

We

In. March 1965 I first encountered the 
defendants. Xt was because on a certain day in 
March 1965 at about 4.30 p.m. when I went to our 
dump A I discovered there was water on our land. 
It was about 1 ft. high and it had encroached our 
area for about 40 feet.

I went close to examine and I found water 
had escaped from the defendants' land into our 
land.

Photo 24G. I now mark in red the dump A. 
She arrows indicate the direction of water 
escaping onto my land.

The boundary marked in black drawn by P.W.I 
does not correctly show our boundary and he 
seldom comes to the site.
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In the High 
Court

Plaintiffs  
Evidence

No. 12
Tan Mm Qhoo 
Examination 
16th August 1969 
(continued)

I now mark in red the correct boundary.

The pole in background of 24G is the North 
west boundary of Lot 3582.

I then went to defendants' kongsi which was 
nearby and informed the kepala about the escape 
of water onto our land. He aaid he would view 
the place and inform the employer. Then I 
returned to my factory.

At about 5 p.m. on same day, kepala came and 
I took him round. He said he would Inform his 10 
employer and have a bund constructed.

Two or three days later defendants 
constructed the encroached bund.

I saw bulldozers at work. 

Photo 24-D refers.

After one week I found that this bund had 
encroached into our land as shown in 25B.

I immediately informed the bulldozer driver. 
Then he stopped work. He said he would inform 
his employer about this. 20

Two or three days later tte said driver 
constructed the left bund which was as shown in 
photos 24G & I.

At that stage there was no water on my land. 
Dump A was full of water.

A month later my factory clerk phoned me at 
8.00 a.m. saying that there was another flood and 
that dump A was under water. ITae kiln, the store 
were flooded. The effected kiln is on top of the 
words "water" on page 3 of AB. 30

I went to the site immediately. I found the 
store was affected by flood of water about 2ft. - 
3ft. deep and a portion of the unburaed bricks had 
fallen as shown in photos - 24-K & 24-L (when photo 
taken I had stacked them back).

I went nearer to find out from where the 
water came and I found an iron pipe belonging to
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defendants discharging water as shown in photo 240. In the High 
Distance about 100 ft. between the said pipe and Court 
the kiln.   

Plaintiffs'
I inspected dump A which was under water Evidence 

about 2 ft. deep. The kiln was also about 2 ft.- NO 12 
3 ft. under water. I then phoned P.W.I who came HO.A* 
about half an hour later, we both phoned the Tan Kirn Choo 
defendants' proprietor. Examination

16th August 1969
Two or three days later a representative (continued) 

10 from defendants came. I took him round to see 
area. He said he would inform the company, a 
meeting would be .'eld and compensation would be 
paid.

No offer made. P.W.I saw our solicitors.

Photo 24J - The path shown leads to a spot 
as marked by a red arrow in photo 24D, which 
is dump "A".

In the unaffected store there were about 
40,000 pieces of unbaked bricks.

20 There are three burnings in a month at this 
kiln. 70,000 to 80,000 pieces of bricks an 
baked at each burning. The unbaked bricks are 
stacked in columns. If long ones, could be 
70 to 100 pieces.

There were about 10,000 pieces of unbaked 
bricks damaged by the flood. Cost of one unbaked 
brick is 4 cts. Sale price of one baked brick 
is 6 cts. Average price is 6 cts. per baked 
bricks.

30 Adjourned to 22.4.1969.
(3d.) B.A.3.

Before Raja Asian Shah, J.
Thursday, 22nd April 1%9 22nd April 1%9

P.W.6: (Continued)

TAN KIM CHOO on former oath:

The damaged bricks could be used. But the 
cost of re-making would be more than the cost 
price of the clay.



In the High 
Court

Plaintiffs' 
Evidence

No. 12 ""
Tan Kirn Ghoo 
Examination 
22nd April 1969
(continued) '

Cross- 
examination

36.

The damaged bricks have to be transported 
onto a lorry and dumped in order to soften it.

It would be easier to make bricks from clay. 

T3le damaged bricks are abandoned.

Cost of repairs to bride-shed amounting to 
#&00/-. I had to engage 20 labourers to do 10 
days work at gfo-/- per head per day - to remove 
tlie damaSed bricks, to clear the debris, to put 
sand over the area and also to repair the sets by 
putting over them. I do not claim for the sand 
I only claim for labour.

Loss of service of brick kiln for one month.

Each kiln is burnt 3 times a month. For each 
burning we would be covering #500/- after deducting 
capital. Each burning lasts 6-7 days. After 
that the bricks are taken out for cooling.

I have 2 other brick factories - at Eatu 
Caves and Bawang Eoad. I am not in charge of 
these factories.

Manager since January 1964, just before the 
flood. I was then 23 years old.

Before that I was studying at Chung Hwa 
School, Grombak. I used to visit the kiln then.

I do not know about the 
the adjoining land.

activities on

I had a 20 ft. deep hole on my land. It 
was there when I became manager. I do not know 
when we started Tnafrl ng bricks en that land.

Father now in Hong Kong for a few months 
already.

This hold is between 10 ft. - 20 ft. from the 
boundary. Between hole and boundary is grass.

Before I became manager, mining was already 
in operation on the neighbouriii^ land.

10
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I do not know where they discharge the water 
and tailings.
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Between the hole and the boundary there was 
no bund. There was no bund on any side or in 
front of my kiln in 1964.

Q. Wasn't it #ust before you filed this case you
found where your boundary was? 

A. After coining to know our boundary we issued
the Writ.

Q. You could not know earlier because the
boundary stones were missing? 

A. I do not know about that.

Q. Everybody thought that the boundary was where
idle encroached bund was? 

A. Xhat is not so.

I have fence on my land. They extended to 
the boundary. It is not a fact that my fence 
stopped at the encroaching bund as shown in 25B. 
That is the only fence.

24-D refers.

refers. The red line is my boundary. 
I now say the fence is no longer visible due to 
grass and water 3 ft. deep.

25H refers. (That shows my fence.

It follows the line of the encroaching bund. 
I believe the fence was my boundary.

In fact the new bund is the boundary.

There was little water in the soft hole 
before the flood. In fact I dumped my earth into 
that water.

land was higher than the neighbouring 
land before they constructed the bund.

Q. Your land slopes all the way into Sungei
Batu? 

A. Not so.

Bain water drains to north-east.

In the High 
Court

Plaintiffs 1 
Evidence

No. 12
Tan Kirn Ghoo 
Cross- 
examination 
22nd April 1%9 
(continued)

Page 3 AB.
The drain flows to the east.
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In the High 
Court

Plaintiffs 1 
Evidence

No. 12
Tan friip Ghoo 
Cross- 
examination 
22nd April 1969 
(continued)

Q. How did the previous miner keep water off
your land? 

A. I do not know.

(there are only two bunds on this area. Both 
were built in 1963.

Q. Why do you dump your clay in this hole? 
A. There was no other place to dump it.

Lot 3582 is 2 acres 5 poles.

Iiot 4657 is 5 acres 1 rood 36 poles.

Dump A is within the fenced area.

Q. Why did you dump the clay below ground level? 
A. Because I can dump more.

Trim Kirn Seong supplied me earth from his 
land.

It is not frequent for brick-making earth to 
come from a iHirf-ng area.

I never heard about the Sikh boy being 
drowned.

What was it that destroyed your brick- 
making earth?
lien still sand mi Ted with clay, it cannot 
turn into good brick - it will break.

Sand covered the place about 2 ft. - 3 ft.

Q. 

A.

23 ft. deep clay is still in the hole. 
I have an excavator.

Clay is not affected by water.

Clay is filled in dump A about 3 ft. from 
ground level. That was washed away by the flood.

Length of hole A is about 170 ft. and width 
is about 100 ft.

Clay left in hole for about 6 mon&s, 
because it has to be softened by rain water. 
It would be easier to make bricks.

10
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30
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10

Q. How do you shape the actual brick? 
A. The clay comes out of the mould in long 

stripe.

We changkoled the clay into the mould.

The mixed clay and fine sand is then being 
churned into 18 pieces of bricks.

Clay is slightly wet.

Clay mixed slightly with water and fine 
sand. We buy the fine sand and some come from 
our area.

We do not use river sand. That is very 
expensive.

First the mixed clay and sand would go into 
a passage where there is a shaft and the earth is 
pushed out into the mould.

To 23.4.'69.

Wednesday. 23rd April 1969

In the High 
Court

Plaintiffs « 
Evidence

No. 12
Tan K-fTn Choo 
Cross- 
examination 
22nd April 1969 
(continued)

Visited site of brick-factory and mining area 
with both counsel and parties.

20 XSN; (Continued)

The flood was at even level on dump A, the 
kiln and the brick-shed. There was a great pool 
of water. Between the depression there was flat 
land. At dump A there was a stretch of earth. 
Dump A was under water.

No high ground above the level of water.

Water flowing slowly towards the direction of 
kiln.

Water about three feet. It receded slowly 
JO the following day.

March 1965 flood slightly damaged day in dump A.

Q. All three dumps are the same?
A. Dumps B & C are bigger than dump A.

23rd April 1%9

The fillings are the same.
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In the High 
Court
  7 

H-aintiffs 1

Bumps B and C are dumped at higher levels.

No. 12

ination
23rd April 1969 
(continued)

Size of unbaked bricks is 3tt x 4" x
Eage 55 &% refers . i agree with figure 9,938

c.yds.
Kiln which was affected - at each firing

there were 80,000 bricks.
Ihe otiler three f at each firing there 

were 60,000 to 70, OdO each.
All the other kilns are burnt twice a aonth. 

The affected kiln is burnt three times a month.

Ihe affected kiln produced about 240,000 
bricks per month. The others produce about 10 
360,000 bricks per month. A total of 600,000 
bricks per month.

Q. On these figures you seem to produce in
three months the whole year's production of 
1,800,000 bricks (see p.l of AB)?

A. The annual production would be within the 
terms of the licence because sometimes the 
rubber wood used for burning would not be x 
available and consequently there would be 
less burning. 20

During rainy days the rubber wood would not 
be transported.

P. 33 of AB refers.

Q. 9,938 cu. yards of earth can produce 4,074,580
hricks? 

A. Could produce even more because the. clay
has to be mixed with sand.

Q. what % of sand do you use to mix the clay? 
A. Three parts of clay to 2 parts of sand -

sometimes less sand and sometimes less clay. 30

Q. Taking clay from your 3 dumps they can 
produce a minimum of 12 million bricks. 

A. I did not count.

Q. Is there anything to show where the clay was
dumped, either dump A, B or C? 

A. Ky record can show that.

I keep a record for dump A.
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This record is kept by my clerk Khong Lam In the High 

Court

There are 3 copies of all vouchers.

Q. Your brother has told us how he has lost the 
copies kept at the Ipoh Road office? The 
third copies which are kept at the factory 
is also lost?

A. Yes.

Q. The original copy is handed to the vendor of
10 the clay. He has also lost his copies?

A. I do not know about that.

Different vouchers for the outgoing bricks. 
We use different sets of books for purchasing 
brick-making earth and exporting bricks. F.W.I 
knows about this.

Lorries dumped earth at one point only. 
That is possible. Bumping point spreads 
sideways.

24 J refers. In 1964 when clay was dumped 
20 at dump A there were no rubber logs and timbers 

planks as shown in the photographs.

At point where planks are shown in photograph, 
there was a very slight depression in the mining 
area and there was a 20 ft. hole.

24 I refers. I drew mark in red the planks 
shown in 24 J and also in red the dump A.

To 2.30 p.m.

(Sd.) H.A.S. 

Resumes. 

30 Width 100 ft., length 170 ft. - dump A.

Bump A extends from brick kiln to new bund. 

Kiln to new bund is about 100 ft. away.

Plaintiffs ' 
Evidence

No. 12
Tan Kim Choo 
Cross- 
examination 
23rd April 1969 
(continued)

24 series. Taken as proof that there was an 
encroachment of the bunds and the affected area.



42.

In the High 
Court

Plaintiffs' 
Evidence

No.12
Tan Zim Choo 
Cross- 
examination 
23rd April 1969 
(continued)

Q. Why were they taken two weeks after the
flood? 

A. They were taken after failure of negotiations
for settlement.

Page 4 of AB refers.

Q. Why no offer of settlement stated in the
letter dated 28.5.65? 

A. I did not see this letter.

That letter was written after the photo 
graphs were taken. 10

Q. If flood was in April 1965 you would have
known your damage by the end of May '65? 

A. We took time to calculate.

Page 6 of AB refers. Letter dated 9 8.65.

Q. You stall have not stated your damage? 
A. No answer.

The first time I made the claim was on 
25.10.'65 - C.S. 1264/65.

I still say that the encroaching bund was 
first built by defendants. 20

The depression also falls on lot 4658.
The encroaching bund was built in March 1965.

In 1965 Plaintiffs' mine did not stop 
working. I do not know about the palong but I 
saw the pipe.

I was at my factory the previous night at 
6.00 p.m.

I employed Valentine, Dunne & Co.

I did not make any report to Mines Depart 
ment or the Police. 30

The next store (behind) to the one flooded 
is on high level - not flooded.

The store at right angle to kiln (see 24 D) 
was flooded but there were no bricks stored.
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The tall building on 24 B is on lot 3581, 
it was not affected by the flood. It is on high 
ground. The new bund did not reach that spot at 
that time.

(There is a ridge on high ground in front of 
affected kiln, but towards the east the land drops 
and is on same level.

24 L refers. Store on left refers.

That was taken after flood had receded for 
10 one month. The floor on high ground.

Hood took place - middle of April 1965.

The factories at Batu Oaves and Eawang Road 
are also known as Hiap Lee.

All orders of clay are purchased in name of 
Hiap Lee. Paid for by Ipoh Road Office.

Page 39 & 32 of AB refer.

"Transporting earth Batu Oaves". According 
to me the earth was transported to the Batu Oaves 
brick-work. I am not clear about this. My clerk 

20 can explain.

"Transporting earth New Village" means our 
brick factory at Segambut.

We are a limited company. As far as I know 
Pillai & Co. are our secretaries. I am also a 
Director.

I am not producing any documents to support 
my claim of #800/- particular No. 4.

I have a profit and loss account. 

Re-Xn; 

30 PI refers.

The bricks are made. People come and buy 
them.

From one burning it is difficult to prejudge 
the No. 1 bricks that would be produced.

In the High 
Court

Plaintiffs 1 
Evidence

No. 12
Tan Kirn Ohoo 
Cross- 
examination 
23rd April 1969 
(continued)

Be- examination
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In the High 
Court

Plaintiffs* 
Evidence

Ho.12
San Kirn Oboo 
Re  examination 
23rd April 1969 
(continued)

Voucher - necessary to have a copy of the 
voucher at the factory. Vty clerk kept record of 
them. In his absence I kept record. This is the 
record book. P12 for identification.

Record of earth dumped at the 3 dumps is in 
this book - P13 for identification. This is kept 
by my clerk.

When I came to factory at 8.00 a.m. on that 
day the pipe on Defendant's bund was still 
discharging water.

Q. When did you see your solicitors? 
A. I do not know.

My solicitors asked the photographs to be 
taken. Page 41 of AB refers.

Bump A could contain more than 10,000 cubic 
yards of earth.

We tried to use the clay but they were all 
mixed with sand.

I employ a lot of labourers. I pay them 
S/4/- per day for females.

The labourers I engaged at the flood- 
affected brick-store were from outside. They 
were not my own labourers.

Whatever clay I used would be shown in 
p.13-

To: 9«30 a.m.

10

20

(Sd.) R.A.S.
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iEhursday, 24th April 1969 

O.S. 1264./&5 (Continued)

No. 13

Lim Kirn Seong

P.W.7; IiIM EIM SEOHG- affirmed, states in English 

.Age 46 years. 103, Jalan Sultan, Kuala Lumpur. 

I know the Plaintiffs. 

In 1964 I sold clay to them. 

I used the name of Vah Bin.

10 Bachan Singh managed my clay business. He 
collected payment every 15 days. At the end of 
15 days or each month a statement of account is 
sent to him.

I issued receipts for each payment.

In most cases Bachan Singh or my clerk, Lee 
Ohat Wah signed the receipts and sometimes I did.

Page 11 of AB. This is my statement of 
account for 1st half of April 1964.

Page 12 of AB is my receipt.

20 This is the cheque in question. P 14 (by 
consent).

Page 15 AB - This is my statement of account 
for second half of April 1964.

Page 16 AB - (This is my receipt signed by me. 
This is the cheque in question. P 14 (by consent).

Page 19 AB - This is my statement of account 
for first half of May 1964.

Page 20 AB - This is my receipt signed by me. 
This is the cheque in question. P 14 B (by consent).

30 Page 23 AB - This is my statement of account 
for second half of May '64.

In the High 
Court

Plaintiffs 1 
Evidence

No.13
Lim Kirn Seong 
Examination 
24th April 1969
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In the High 
Court

Plaintiffs' 
Evidence

No. 13
Lim Elm Seong 
Examination 
24th April 1969 
(continued)

Cross- 
examination

Page 24 B - 3Ms is my receipt written "by me 
and signed by Bachan Singh. This is the cheque - 
P14 0 (by consent).

Page 27 AB - (This is my statement of account 
for month of June 1964.

Page 28 AB - shows my receipt signed by 
Lee Chat Vah.

Page 30 AB - is my statement of account for 
1st half of July *64.

Page 31 AB is my receipt signed by Bachan 
Singh.

lEhis is the cheque - P14 D (by consent).

Page 34 AB is my statement of account for 
August '64.

Page 35 AB is my receipt signed by Lee Chat 
Wah. This is the cheque - P14 1 (by consent).

I was in Singapore for last 2 - 3 weeks.

X have come in answer to a subpoena served 
on me 2 days ago.

ZXN:

I am a miner.

I got the clay from Jinjang. I had a licence 
to extract clgr. I cannot promise to produce it.

I had to look for my records of clay sold. 

I also sold clay to others.

Clay business - no letter head. I had a chop. 
Receipts show no chop. (That business is my 
personal affair.

Q. None of your receipts are numbered? 
A. No. It was only a temporary business.

Clay business just over a year.

10
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I do not know how many factories the 
Plaintiffs have.
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I do not know where my clay went to.

lor each lorry load of clay I was given a 
chit. This chit was eventually returned to the 
Plaintiffs when payments are collected.

Ee-Xn: Nil.

(To produce clay licence and record)

Ho.

Kong Nam Patt 

P.W.8 KONG HAM FATT affirmed states in Hakka.

10 Age 30 years. Clerk employed by Plaintiffs at 
brick factory at Segambut since I960*

As factory clerk my duties are to record 
out-going bricks, purchase of brick-making earth 
and firewood, issue invoices, record "kungs", 
payment of salaries, monthly statement of accounts 
etc.

Order for clay is placed by my employer. 
In regard to transport, sometimes we used our 
lorries, sometimes we hired them from Sin Hup 

20 Hing, Saw San Swee, Tan Chin Tin.

I knew the numbers of the lorries.

Numbers of lorries - HP 2351, HF 2352, 
HP 7606, BP 3546, BG 4908, BG 4909, BE 8224, 
BG 464, BJ 52.

Sin Hup Hing - BK 1046.

Saw San Swee - BL 8386, BL 8691.

Tan Chin Tin - BH 613, BJ 8865-

In respect of our lorries we keep a book 
for each lorry.

In the High 
Court

Plaintiffs* 
Evidence

Ho. 13
Lim Kirn Seong 
Cross- 
examination 
24th April 1969 
(continued)

No. 14
Kong Nam Fatt 
Examination

30 Other lorries - I give the original copy 
from this type of book. When clay arrives, I
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In the High 
Court

Plaintiffs 1 
Evidence

Ho.14
Kong Ham Fatt 
Examination 
24th April 1969 
(continued)

give the red copy to the driver. At the end of 
the day the driver hands the red copy to me.
1 theh made a record of them in P 12. I returned 
the red copies. I then gave driver a chit con 
taining the date, voucher Ho., no. of lorry, 
no. of loads anil I signed at foot of it so that 
it would be handed to his employer. I did not 
make copies of these chits.

Driver hands the red copies at the end of 
each day or two days later or a few days later.

The red copies are taken to the Ipoh Boad 
office at the end of each day by P.V.6.

Our lorries - each driver is issued with a 
book. He would write the order in triplicate on 
our instructions. One order for one lorry load. 
Driver to go and transport the clay. Sop copy 
given to Vendor. At the end of each day driver 
would give the red copies to me. Sometimes two 
days later. I then record from those red copies 
the date, lorry number, voucher number, number 
of loads in P 12.

The third copy remains in the book, when the 
book is used up. The completed book is returned 
to the factory office.

Until now most of the third copies are not 
traced.

Page 8 of AB - 3.4.'64 lorry Ho.8865, 
voucher Ho. for 7 loads is missing. This state 
ment of account of 3?an Chin leng for transport 
charges shows the missing voucher Ho. P 15 for 
identification. Translation P 15 T.

The voucher Hos. are 1864 - 1870.

Page 9 AB - 8.4.64, lorry Ho. 4909 (our 
lorry), eight loads, but 10 vouchers. That is 
my mistake. On 9.4.64 lorry Ho. 4909 transported
2 loads, voucher Ho. 0298 - 0299. fhe 8.4.64 
entry should read - 0290 - 0297.

13-4.'64 - lorry Hos. 2351 & 52 (our lorries) 
- the vouchers cannot be traced.

Page 10 AB refers.

10

20

30

40
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_ H-. '64, lorry No. 0352 - no such lorry No. In the High
Should be 2352 (our lorry), torry No. 2351   Court
Lorries Nos. 8224, 2351, 4909 are ours. I have   
been able to trace some vouchers in respect of Plaintiffs'
lorry No. 2352. Evidence

The vouchers are 0805 - 0810 - P.16. No.14 
Translation P.16 T. Kong Nam Fatt

Examination 
Page 13 AB. 17.4. '64 - shows 1 load. 24th April 1%9

(continued)
Page 15 AB - Translation shows 10 loads. 

10 Original statement shows one load. Total 308 
loads is correct.

Page 13 AB - 21 and 24.4.«64 lorry No.464 
(our lorry). Vouchers cannot be traced.

25.4. «64 lorry No. 2352 shows 3 loads but 
2 vouchers. I have not been able to trace the 
3rd voucher. I know it is correct because this 
has been checked by the clerk in the office.

Page 17 AB - 6.5.64 Total load is 17. 

7-5-64 - total load is 22.

20 Page 19 AB shows 18 and 21 loads respectively. 
In fact on 6,5.64 lorry No. 8224, there were 3 
loads, 2 loads recorded on that day, the 3rd load 
recorded on 7-5«64 (vide voucher 0866). The total 
load for these 2 days is 39- Statement of account 
at P.19 AB also shows 39 loads.

9-5.'64 - total load is 4.

Page 21 AB - 19.5- '64 lorry 2351 (our lorry) 
2 loads but voucher shows 1284 - 1289 (5 loads), 

record shows 1284 - 1285.

30 18.5-'64 shows B loads. S/account shows 7 loads.
19-5.'64 shows 19 loads. S/Account shows 18 loads.
20.5-'64 shows 7 loads. S/Account shows 9 loads.

Both total same. Corresponding entry does not tally.

23.5-'64 - lorry 8224 (our lorry) shows 2 loads 
but 3 vouchers. Could have been my mistake. There 
should be a comma in between. Could have been the 
driver of lorry 2352 have used book belonging to 
lorry 8224.
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In the High 
Court

Plaintiffs 1 
Evidence

No. 14
Kong Ham latt 
Examination 
24th April 1969 
(continued)

26.5.'64 - total loads bought from my record 
shows 23. The other part shows on page 22 AB 
after 27. 5-'64 entry.

Explanation: Drivers of 4908, 2352 & 2351 handed 
their red copies to me, after I had posted the 
entries at end of 2?.5.'64.

Page 25 AB - 9.6.'64 - lorry 4909 voucher 
missing. This is the voucher 0986. PI?. 
Translation P 17 T.

16.6.'64 - my record shows 10 loads. 10 
The lorry in question is 7606, voucher No. 1382.

29.6.*64 - lorry 2352, 2 loads but one 
voucher. I cannot trace the other voucher.

To 2.30 p.m. 

Resumes.

Page 29 AB - 2.7.'64 total loads 15 made in 
two entries.

6.7.'64 - 13 loads made in 2 entries. 

Page 32 AB.

16.8.'64 - 3 loads and the following shows 20 
another load - making a total of 4 loads. 
S/Account shows 5 loads.

17.8.'64 - 2 loads. S/Account shows 3 loads.

The difference in the extra 2 loads has been 
rectified by the Ipoh Road Office, making the 
correct total of 238 loads instead of 240. 
Payment was made for #952/- (less two loads).

19.8.*64, lorry 613, 2 loads but one voucher, 
lorry belonged to Tan Chin Teng, Voucher not 
traced. 30

23.8.*64, lorry 8865, 3 loads but two 
vouchers. Cannot trace the other voucher. Lorry 
belonged to Tan Chin Teng.

24.8. *64 - lorry No. should be 8865 and not 
8365. Tan Chin Teng's lorry.
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Page 37 AB.

6.4.«64 - voucher 0307 - 0308 refer. 
The entry of voucher 0307 is transferred to entry 
on 4.4.*64, lorry 1046 in my record appearing at 
page 8 of AB.

Page 39 AB - "Transporting earth (Batu 
Oaves)" refer. New Village represents the factory 
at Segambut.

Batu Oaves represents the factory at Batu 
10 Oaves.

I am not in charge of Batu Oaves factory.

Clay bought between April - August '64 was 
dumped at dump A. I say it from P 12. Total clay 
loads is 1,980.

After August '64 we bought clay which was 
stored at dump B.

P13 refers. This shows record of clay in 
dumps A, B & 0 and also amount of clay used. 
This book was compiled after the flood. Object 

20 was to determine the amount of damage to dump A 
caused by the flood.

I compiled the amount of clay used at the 
various dumps from the lorry commission figures.

Prom the dumps to the machine, the clay is 
also transported in our lorries. Driver paid on 
commission basis at .75 cts. per lorry load.

Prom vendor of clay to dump - #LOO/- per 
lorry load.

These commissions are recorded in the lorry 
30 commission book. I am not producing this book. 

It is not traced.

August '64 - April '65 I did not use clay 
from dump A. We used clay from dump 0.

I saw the flood. That was at end of April '65.

One morning in end of April '65 when I went 
to work at about 8.00 a.m. I saw water in the 
store the kiln and dump A area.

In the High 
Court

Plaintiffs' 
Evidence

No. 14
Kong Nam Patt 
Examination 
24th April 1969 
(continued)
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In the High 
Court

Plaintiffs' 
Evidence

No. 14
Kong Nam latt 
Examination 
24th April 1969 
(continued)

Cross- 
examination

I immediately phoned P.W.6. He said he would 
come, I returned to the affected area. I found the 
kiln and the dump A area were about 2 ft. - 3 ft. 
under water.

I went up to dump A to have a clear look. I 
saw water escaping from the mining area belonging 
to the defendants from west to east.

In I960 the new bund was not there. It was 
put up in 1%5.

!Ehe encroached bund was put up in 1965-

XZN:

P. 12: I am responsible for it. Most of the 
entries are made by me.

Page 22 AB - 28.5.'64, lorry 7606 - in my 
record it shows voucher No. 1361. I wrote that.

Page 21 AB - 23.5-'64, lorry 2352, in my 
voucher it shows 0877, 1250, 1401 - 1402. 
Vouchers came from three books.

P 22 AB - lorry 3546, voucher came from 2 
books.

I agree now that on some occasions my lorry 
drivers used 2 voucher books on same day.

Voucher books are in 50 pages.

They are serially numbered. I expect them 
to use the books in serial order.

26.5.'64, lorry 2351 used vouchers 1299 - 
1300, 1339 - 1340.

27.5.'64, lorry 3546 used 1341, 1338, 1409.

I agree now that each driver did not use 
his own voucher book.

I am responsible for these vouchers and 
their safe custody.

Q. You used same voucher system when you
exported bricks? 

A. We used different vouchers.

10

20

30
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We used our own lorries as well as other 
lorries.

For April *64 the earth was transported in 
750 own lorries.

For May *64 earth was transported in 357 own 
lorries.

For June *64, earth was transported in 102 
own lorries.

For July '64, earth transported in 93 hired 
10 lorries and 21 own lorries.

For August '64, earth transported in 18 own 
lorries and 220 hired lorries.

When our lorries were not available, we had 
to hire lorries.

Transport charges are the same.

P 13 refers. Record goes to 1967. I have 
materials to compile the record up to 1%7«

Becord starts from 1962.

In 1962 it deals with dump 0 only - shows 
20 5,058 loads. In 1962 there was brick-making. But 

clay was from dump B. No record to show that in 
P 13.

In 1963; clay from dump B was used. Xhat is 
not entered in P 13-

When I joined in I960, dump B was full up 
with clay.

Ihere is no record in P 13 to show clay was 
drawn from dump A & B.

From the record - P 13 - clay from Dump 0 
30 was drawn between August '64 - June *67 and even 

today.

Yesterday at the site where the excavating 
machine was at work was dump C.

In 1964 clay was deposited in all 3 dumps.

In the High 
Court

Plaintiffs 1 
Evidence

No. 14
Kong Nam Fatt 
Cross- 
examination 
24th April 1969 
(continued)



In the High 
Court

Plaintiffs 1 
Evidence

Ho.14
Kong Ham latt 
Gross- 
examination 
24-th April 1969 
(continued)

Re- examinati on

54.

For dump 0 there are 6 pages of entry in P 13. 

lor dump B there are 3 pages of entry in P 13.

fhere was no shortage of clay in 1966. Olay 
transported elsewhere.

Dump A has one solitary page in P 13 and no 
more.

Looking at dump 0 in P 13, it shows 15,094 
loads.

Total withdrawals shown in the book is 9,1% 
from dump 0. No withdrawals from dumps A and B. 10

I paid all my lorry drivers on commission 
basis.

In 1964, I put in 1,119 loads of clay in 
dump C.

lor same year I drew 1,346 loads from dump C. 

Bump C is a big area.

When I saw the flood I stood on the stack of 
rubber wood as shown in 24 J (witness points).

He-221;

P 13 refers. 2O

Period relevant in respect of dump A is 
April »64 to August '64.

Adjourned to 21st July - 25th July *69.

(Sd.) B.A.S.

Ho. 15
Lim Kim Seong 
(Recalled) 
Examination 
21st July 1969

Ho. 15

Lim Kim Seong (Recalled)

P.W.7: LIM KIM SEOHG (recalled, on former oath): 

XH; by Peddie; 

Q. You were asked to produce the licence to 30
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10

extract clay and the records of sales of clay 
to the buyers. Have you got them now? 

A. I have not brought them.

Q. Did you have a licence to extract clay? 
A. I did not possess a licence.

Q. In relation to the clay licence have you been
to the landlord? 

A. I was working under contract to the owner, one
Mend. Zainon.

Q. Bid he have a licence?
A. The owner d:',d have a licence and I have seen 

that.

Q. Have you made an attempt to produce a copy of
his licence? 

A. No.

Q. What about your records of sales of clay? 
A. I nave no record of that.

Be-XN: Nil.     . .^

Witness released.

In the High 
Court

Plaintiffs 1 
Evidence

No. 15
Iiim Sim Seong 
(Recalled) 
Examination 
21st July 1969 
(continued)

20 No. 16

Soong FaJa Sang

P.W.9; SOONG FAH SANG; affirmed states in Hakka. 

Age 37 years, living at 2080 Jinjang North.

Q. What capacity do you hold in the plaintiff Go.? 
A. I am a clerk attached to the town office, i.e. 

314 Ipoh Boad.

Q. What are your duties as clerk in this office? 
A. Ity duties are in charge of accounts, purchase

of clay, spare parts and other materials, I 
30 keep records of all purchases.

Q. How many factories do the plaintiffs own? 
A. Ihe plaintiffs have 3 brick kilns, one at

Segambut, one at Batu Caves and one at Bawang
Boad.

No.16
Soong Fah Sang 
Examination
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In title High 
Court

Plaintiffs 1 
Evidence

No. 16
Soong Pah Sang 
Examination 
21st July 1969 
(continued)

Q. Do you keep records of all these three
factories? 

A. Yes.

Q. Do you keep them in one book or separate
books? 

A. In separate books.

Q. Just concentrate on the purchase of clay 
for Segambut factory. How do you keep 
accounts for the purchase of clay?

A. I keep a record of the red vouchers which 10 
are sent to me from the kiln.

Q. What do these red vouchers show? 
A. Each voucher indicates that a vehicle load 

of clay was delivered.

Q. When you get these red vouchers what do you
do with them? 

A. I file them in a file.

Q. When is payment made?
A. When the monthky or fortnightly statement of

account are received. I would check the 20 
accounts with the vouchers. If they are 
found correct, I would ask the plaintiff to 
issue a cheque.

Q. By statement you mean like the one on p. 11
or AB? 

A. Yes, something like that.

Q. If you find there are discrepancies then what
do you do? 

A. If there are discrepancies I would call for
the account books of Segambut factory and 30
compare.

Q. What is P.12?
A. This is a record of purchase of clay kept by 

P.W.8 - Ex. P.12.

Q. Can you tell me who made these red ink
markings gjid wh&n it was made? 

A. The red ink markings in this book were made
by me whenever there were discrepancies.

Q. Between April 1964 and August 1964- from where
did you buy your clay? 40
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A. Within that period the clay was purchased In the High 
from Lim Kirn Seong trading as Fah Hing: Court 
(Wah Hing).   

Plaintiffs 1
Q. You said these statements were brought to Evidence

your office. Who brought them to your office? « _ 1fi
A. One sikh by the name of Bachan Singh (P.W.4). «o.xo

Soong Fan Sang 
Q. After you have checked these accounts you Examination

asked your boss to issue a cheque and when 21st July 1969 
you got the cheque what did you do? (continued) 

10 A. when the cheque is given to me I in turn gave 
it to Bachan Singh and obtained a receipt.

Q. Were the reoeipts prepared at your office? 
A. She receipts were already prepared as per 

page 12 of AB.

Q. Page 12 AB refers. In this receipt there was 
no chop of Pah Heng. Why didn't you insist 
on a chop? How did you know that it went to 
Lim Kirn Seong?

A. The cheque was cross and was written in the 
20 name of Lim Kirn Seong.

Q. What was written on top? 
A. That is the number of the cheque (998666) 

written by Bachan Singh.

Q. Page 11 AB refers. Look at the statement of
account from 1.4.1964 to 15.4.1964. There
is a cheque number written on the statement
of account. By whom is this written? 

A. On the statement of account the cheque No.
and the amount and date were written by me. 

30 The relev&at receipt is shown on p. 12.

Q. Page 15 AB refers. On page 15 who wrote the
cheque number on the statement? 

A. This was not written by me but by another
clerk, Loo Hin Ham.

Q. Page 16 AB refers. Shows the receipt of
that payment. 

A. Yes.

Q. Page 19 refers - is the statement of accounts
from 1st May 1964 to 15tfc May '64. By whom 

40 is it written?
A. The cheque number was written by me.

The receipt shown at pg. 20 AB.
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In the High 
Court

Plaintiffs' 
Evidence

No. 16
Soong Fah Sang 
Examination 
21st July 1969 
(continued)

Q. Page 23 AB refers. It shows statement of
account for 16.5.1964- to 31.5-1964. By whom
was the cheque No. written? 

A. Cheque number written by me. Receipt shown
on p. 24 AB. Cheque No. on receipt written
by clerk of Lim Kirn Seong.

Q. Page 27 AB refers. Statement of account for 
June '64. By whom is the cheque number 
written.

A. The cheque number on the statement of account 10 
written by me. Receipt at p.28 AB.

Q. In this receipt the cheque number is written
twice. Can you tell me who wrote the 1st and
2nd one? 

A. The number on the top was written by Bachan
Singh and the bottom one written by our clerk
Loo ffin Nan.

Q. Page 30 AB refers. Statement for 1.7*'64 to 
18.7*'64. By whom is the cheque number 
written on the statement? 20

A. The cheque number was written by me. The 
receipt is at page 31 AB. Cheque number 
written by me.

Q. Page 34 AB. Statement of account for 1.8.64 - 
31.8.'64. Who wrote the cheque number on 
the receipt?

A. Cheque number was written by me, on p.35 AB.

Q. Does your company always use your own lorry 
to carry the clay from the vendor's place?

A. Our company not only uses our lorries but 30 
also uses other persons lorries.

Q. Can you name the other persons?
A. Tan Chin Tin, Sin Hup Hin and Saw San Swee.

Q. These charges or statement of accounts of 
hire were sent by lorry owners, is it sent 
direct to you for payment?

A. Yes.

Q. Have you been able to trace all these state 
ments from April to August? 

A. Some of the S/Accounts are missing. 40

Q. P.15 & P.15 T refer. This is S/Accounts from
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Tan Chin Tin in respect of April 1964. On In the High 
17.4.1964 statement of Account shows 2 loads Court 
of bricks were conveyed. In fact for April    
1964 only 193 loads of clay were conveyed? Plaintiffs 1

A. This is statement of account from Tan Chin Evidence 
Tin in respect of May 1964 - Exh. P.18 - 
translation P 18 0?. Loads of clay conveyed 
is 55. Soong Pah Sang

Examination
Q. This is the statement of account for June 1964, 21st July 1969 

10 from Tan Chin Tin. The total load of clay (continued) 
conveyed is 62. Ex. P19 & translation P.19T.

A. Yes.

Q. Is this the statement of account of Tan Chin
Tin for the month of July? 

A. Yes.

Q. The total loads that were conveyed to Segambut
were 93. Exh. P.20 - translation P.20 T. 

A. Yes.

Q. The other statements of accounts that I am able 
20 to produce are at pp.37, 38 & 39 of AB. They

are from Sin Hup Bin in respect of hire charges. 
A. Yes.

Q. What are the lorry hire charges in respect of
Sin Hup Hin? 

A. It was #5/- per lorry in respect of Sin Hup
Hin and in respect of Tan Chin Tin #5.50.

2N; (by Peddie): Cross- 
examination 

Q. Which company looks after the income tax of
your firm? 

30 A. Pillai & Co. are our accountants.

Q. Who is in charge of plaintiff's income tax
returns? 

A. Loo Hin Nam is in charge of plaintiff's
income tax returns.

Q. In the year 1965 you were asked to deal with
a query by the income tax department about
certain missing vouchers. Is that true? 

A. I was not in charge then.

Q. Did anybody ask you about missing vouchers 
40 in 1965?



60.

In the High 
Court

Plaintiffs  
Evidence

No. 16
Soong Pah Sang 
Cross- 
examination 
21st July 1969 
(continued)

A.

Q. 

A.

Q. 

A.

Q.

A.

Q. 
A.

Q.

A.

Q. 

A.

Q. 

A.

Q. 

A.

Q. 

A. 

Mrs.

Only lawyer's office was asking for the 
vouchers and we handed all the vouchers to 
the lawyers.

Do you agree that you should have 1,980 
vouchers since you say there is a voucher 
for every lorry load?
Yes, but some have been destroyed after pay 
ment has been made apd some are missing. 
After renovation of the office some are 
destroyed.

P.18 refers. Entry for 4.5.»64 - 10 loads.
There are 11 vouchers.
Yes.

Would you look at the items on 
There is no voucher number 2362.

P. 17 AB.
4.5. '64?
Why?
May be due to negligence.

10

Did you check for errors?
Yes I counted the number of loads.

Page 21 AB refers. Entry 19.5.'64 - lorry 
613 - Voucher 2688 not shown in P.18. On 
that day Tan Chin Tin carried 9 loads by his 
lorries Nos. 613 & 8865. In P.18 it shows 
only 8 loads. 
Yes.

Refers to P.26 AB dated 29th June. Voucher 
Nos. 3476, 3478 - 3480. 3477 is not there? 
Yes. But in P. 19 it is shown.

Ity record (P. 12) shows for 29th & 30th June,
13 loads?
Page 26 AB shows 10 loads.

At the bottom of it there is something written 
in pencil. What is it?
These are charges © #5/- to Eawang Boad, Batu 
Caves j£L/-.

It is significant that your employers are
claiming #5/- to Bawang Road.
It all depends upon the distance.

Menon; No transport charges ever got into

20

30

F.12. It only deals with purchase of clay.
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Peddle; In the High
"" Court 

111 the voucher Nos. shown in AB.37 should    
correspond with the voucher Ho s. in P. 12. I fail Plaintiffs 1 
to distinguish the statement of account of Tap Evidence 
Peng Guan and statement of account of Tan Chin Sin.

Q. I presume you got P. 12 for checking. Did you Soong Fan Sang 
complain that it was not kept in the correct Cross- 
order of date? examination 

A. It was not kept in order. I do not know why. 21st July 1969
(continued)

Q. Can you look at the month of July? 
10 A. There are no entries for July. Now I see 

there is an entry for July.

Q. Is that book kept in the correct order of
months? 

A. Yes.

Q. Can you look at page 29 of AB the last 4-
items? How is it that the two entries came
so long after other entries? They must have
been entered after the 18th? 

A. The entries 7th, 5th, 5th, 13th were not 
20 entered by the factory clerk. It was entered

by me after I checked the statement of
account with the red vouchers.

No Re-IN. by Mrs. Menon.

No. 17 No. 1?
-    >.     Tan Chin Tin Tan Ohxn Tin Examination

P.W.10: TAN CHIN TIN: affirmed, states in Hokkein

35 years of age, 21, St. Thomas Road, 3£ mile 
Ipoh Road, Kuala Lumpur.

I am supplier of building materials and other 
30 things and also hire out lorries Nos. BJ 8865 and 

BH 613.

Q. Do you know the plaintiffs? 
A. Yes I know them in connection with business. 

I buy bricks from them.
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In the High 
Court

Plaintiffs' 
Evidence

No. I?
Tan Chin Tin 
Examination 
21st July 1969 
(continued)

Q. Have you had at any time hired out your
lorries to them? 

A. Yes.

Q. What do they hire your lorries for?
A. For transporting clay from Jinjang to Segambut.

Q. Any other places?
A. Also to Rawang Road and Batu Oaves.

Q. What are your charges for transport of one
lorry load from Jinjang to Segambut? 

A. #5.50 per lorry load. 10

Q. How do you collect it?
A. Our lorry drivers will take vouchers from 

the factory for each, load carried by them.

Q. (Do whom is it handed over?
A. This voucher is handed over to my clerk.

At the end of the month my clerk will prepare 
a statement of account and the same is handed 
to the office of Hiap Lee.

Q. You keep a copy of the statement you send to
the plaintiffs with you? 20

A. Yes. I keep all the statements and I do not 
know where they have gone to.

Q. Refers to P.15 of AB for April. Does it
correspondlwith your copy of P.15? 

A. Yes. This is a copy.

Q. I also produce the counterfoils of P.15, 18, 
19 & 20 in respect of transport charges.

A. They are books with the translations for
April, May, June and July - marked P.21 and 
translation P. 21 I. 30

Q. For August only statement in your book reads - 
Hiap Lee Construction Co. in respect of hire- 
charges for August.

Court: It is not applicable here.

Q. Has there been any adjustment for errors? 
A. whenever there were any differences they 

would come for rectification.



63.

No. 18 

Soong lab Sang (Hecalled)

.W.9: SOONG FAH SANG; (recalled, on former aTE;————————

10

oath^

Q. These are statements of accounts I received 
from Sin Hup Hin Co. in respect of April, 
May, August, 1964.

A. This appears at pp.37 - 39 of AB - marked as 
P. 22.

No 2N; by Peddle.

Case for Plaintiffs.

In tbe High 
Court

Plaintiffs' 
Evidence

No. 18
Soong lab Sang 
(Recalled) 
Examination 
21st July 1969

No. 19 

Address by Defendants' Counsel

Peddie addresses:

What I must make clear is that it is no part 
of our case that we never had any water on any part 
of plaintiffs 1 land. We admit we did have water on 
their land. The presence of this water was caused 
by an unfortunate error as to the correct boundary.

20 We say the volume of water was negligible and 
in no circumstances should it have caused the 
damage as claimed.

We have an extortion action brought against us 
and we have been sued large sum of money. If this 
claim is for trespass we would not have been here 
all these days.

Tour Lordship will realise that my pleadings 
were governed by plaintiffs 1 pleadings. Plaintiffs 1 
pleadings were bund not strong enough, collapsed and 

30 caused flood. The Plaintiffs* statement of claim 
has no resemblance to the claim. The Pleadings in 
the Pacific Tin case was borrowed and applied here.

According to the evidence there was a pipe 
that discharged the water. We have been forced to

In the High 
Court

No. 19
Address by 
Defendants' 
Counsel 
21st July 1969
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In the High 
Court

Address by
Defendants '
Counsel
21st July 1969
(continued)

Defendants ' 
Evidence

Ho. 20
Markandan 
Examination

go to court and defend our claim and condemn them 
in costs.

That is the reason why I spent quite some 
time going through the accounts and if our case 
is held for a ransom then it will be necessary for 
the court to realise title disorder of the 
accounts in this action.

Adjourned to 2.30 p.m.

No. 20 

Markandan 10

D.W.I; MAHOHDAE 3/0 gARAMASIVAM; affirmed, states 
in English. Ag. Try. Director of Meteorological 
Service, Malaysia. Office now in F.J.

In 1965 the office was at old air-port.

Q, Among the functions of your department, do
you keep daily record of weather? 

A. Yes.

Q. Are they accurate?
A. Yes. Our equipments are the same as those

used in the United Kingdom. 20

Q. Can you produce record for periods February
to June 1965? 

A. Daily figures and total rainfall for the
month - marked D.23*

Q. Would you say they are in any way exceptionally 
high? During the months of March & April?

A. In March it was below average and in April it 
was 2.92" above average for April month.

Q. Can you look at the end of April on the 23rd,
26th and 30th of April 1965? 30

A. Xhose were the highest days of rainfall but 
not exceptionally high.

Witness released.

Mrs. Menon objects to the production of fresh 
photographs under Order 37.r.l(d). Objectdcn over 
ruled and allows the photographer to be called.
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No. 21 

Lee Yew Leong

D.W.2; LEE YEtf LEONG affirmed, states in 
Cantonese.

57 years old, 160 Jalan Bandar, K.L. 
Photographer.

Q. Do you know the defendant Mr. ¥ong? And his
mine? 

A. Yes. I know his mine in Segambut.

10 Q. Did Mr. Woiig ever ask you to take photographs
of his mine?

A. Yes. I produce the 10 photographs D 24A - J 
Negatives - D.24 NA - J. These were taken 
in August 1965.

Q. But the endorsement shows 12AO/65 and the
bill shows February 1966. 

A. X cannot remember.
D 24- A - shows the water pool and the lily

plants taken from Vest to East. 
D 24 B - It is section of the close-up vfew. 

20 D 24 0 - laken from high ground. 
D 24 D - Taken from North-Vest. 
D 24 E - Is the same as D 24 B and taken from

High ground - from South-Vest. 
D 24 J - Olose-up view of D 24 A. 
D 24 G - Shows land to the East of the bund. 
D 24 I - Taken from tile North looking into

the water-hole.
D 24 J - Shows the bund and buildings to the 

right.

30 Q. Did you take other small size photographs?
A. Yes, but I have not brought the negatives so 

I cannot say if I have taken those pictures.

Witness released.

No. 22 

Earim Bin Ahmad

D.V.5: KA5IM BIN AHMAP; affirmed, states in Malay. 
41 years, presently unemployed, living in Bahau.

In the High 
Court——
Defendants ' 
Evidence

No. 21
Lee Tew Leong 
Examination 
21st July 1969

No.22

jgjd
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In the High 
Court

Defendants' 
Evidence

No. 22
Karim Bin Abroad 
Examination 
21st July 1969 
(continued)

Q. What were you doing in 1965? 
A. I was employed by A.H. Plowerdew & Go. as 

surveyor.

Q. Apart from surveying what other work did
your firm do? 

A. Apart from surveying the firm also made plans.

Q. Did the firm work for Veng Lok Mining Co.? 
A. Yes.

Q. Did they do work for them at Segambut?
A. Yes. 10

Q. Did you yourself do any work for the defendant
Co.? 

A. Yes, I personally went to do some work.

Q. What type of work were you asked to do? 
A. I was asked to check the tailing area, to 

take the level of that area.

Q. Apart from that area did you take levels of
any other area? 

A. I went to see the drain, the level of water
and I took level up to Sungei Batu River. 20

Q. You covered also lots 3582, 4658 & 1391? 
A. Yes. I started with lot 20?2, 3582, 4658, 

1391 and along the river to Sungei Batu.

Q. Can you tell us your level for lot 3582? 
A. Level at lot 3582 is 101.08, i.e. one foot 

above the starting point.

Q. What is the level for lot 4658? 
A. 102.15.

Q. Level at lot 1391?
A. 100.42. 30

Q. Level at Sungei Batu? 
A. 81.67-

Q. Starting from lot 4661 and going eastwards 
to Sungei Batu what is the lie of the land?

A. The land slopes downwards towards the 
direction of Sungei Batu.

Q. Can you tell us the difference in levels 
between 3582 and Sungei Batu?
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A. About 20 feet.

Q. Does the land also slope from North to South? 
A. Slopes to the North.

Q. Is there any slope to 1391 or is it level? 
A. In between 3582 and 1391 it is slightly 

higher.

Q. from the levels you have taken in which
direction would the natural water flow be? 

A. Water will flow down to Sungei Batu.

10 Q. Water will cross all the lands and flow to
Sungei Batu? 

A. Yes.

Q. If there is 3 feet of water on 3582 how much 
of water will there be on Sungei Batu?

A. 5Ghe level of water will be 23 ft. in Sungei 
Batu.

IN; by Mrs. Menont

Q. When did you take these level readings?
A. I took them in 1965 but cannot remember the

20 date.

Q. When did you leave Flowerdew & Co.? 
A. I left them in July 1967-

Q. When you left the company did you take any
records with you, which you prepared? 

A. I did not take any records.

Q, Can you tell me how you produced that record
from Howerdew & Co. 

A. I got this from the Towkay.

Q. Does it indicate that it was your work? 
30 A. This was done by me.

Court: Who prepared the plans? 
A. Office workers.

Q. Tou only took levels? 
A. Yes.

Q. Can you confirm that this is the plan? 
A. I cannot say.

In the High 
Court

Defendants' 
Evidence

No. 22
Karim Bin Ahmad 
Examination 
21st July 1969 
(continued)

Cross- 
examination
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In tiie High 
Court

Defendants' 
Evidence

No.22
Karim Bin Ahmad 
Cross- 
examination 
21st July 1969 
(continued)

No. 23
Hoiand Edward 
Stephen Gurtis 
Examination 
22nd July 1969

Q. You cannot say whatever evidence you have 
given is true? 
No answer.

Court: Where did you start your level reading
from? 

A. From 20?2.

Q. Does that indicate the point you started? 
A. Tes.

Q. From there where did you move to the right
or to the left? 10 

A. From there I moved to lot 4661 to the North.

Q. You said from lot 3582 it is about 20 ft.? 
A. Yes.

Q. If there is 3 ft. of water in Lot 3582
there should be 23 ft. of water in Sungei 
Batu. Are you talking in terms of rain?

A. Yes, in terms of rainfall.

Q. If it rains and if there is 3 ft. of water 
in lot 3582 there will be 23 ft. of water 
in Sungei Batu? 20

A. Yes.

Q. Can you confirm that the writings were
reproduced by you on the plan? 

A. Yes.

Q. Whose signature is on the plan? 
A. Mr. Boss's.

Q. What actually happened to Flowerdew & Co.? 
A. Company went into liquidation.

Flan marked D.25.

Ad.loumed to 9.30 a.m. 22.7.69 30 

No. 23 

Holand Edward Stephen Curtis

D.W.4; ROLATO EDWARD StDEEBEN ODHEES: affirmed, 
states in English.Present address: 2 Ceylon 
load, E.I. Associated member of chartered 
Engineers, member of Institute of Mining and
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Metallurgy. I was Senior Inspector of Mines, 
South Zone, Selangor, Negri Sembiland and Malacca.

Q. As such the defendant's mine came under your
(Jurisdiction? 

A. Yes.

Q. Before a miner starts work he has to submit 
to your department a mining scheme for 
consideration?

A. Yes.

10 Q. Does he show the tailings area? 
A. Yes.

Q. In the case of hydraulic mining is it correct
to say that the use of water is inevitable? 

A. Yes.

Q. Does tile Department people come to the site
and make investigations? 

A. Yes.

Q. Does the department check the site for
retention of water? 

20 A. Yes.

Q. If there are no natural features, i.e., high
ground how do you retain water? 

A. It requires a bund.

Q. If a Miner has submitted Ms scheme to your 
department, does your department carry out 
investigations?

A. Yes.

Q. Oan you give some idea of the frequency with
which tiie mining department would make 

30 investigations?
A. It depends. Sometimes an inspector will be 

there every two weeks or every two months.

Q. If your official saw water escaping what
action will your office take? 

A. We will try to stop the flow of water.

Q. Now coming to defendant's mining lease Ho.
4661, did you at any time have occasion to
visit the mine? 

A. Yes.

In the High 
Court

Defendants' 
Evidence

No. 23
Roland Edward 
Stephen Curtis 
ExaminatL on
22nd July 1969 
(continued)
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In the High 
Court

Defendants' 
Evidence

Ho. 23
Roland Edward 
Stephen Ourtis 
Examination 
22nd July 1969 
(continued)

0-
A.

A.

Q. 

A.

Q.

A.

Q. 

A.

Q.

A.

Q. 

A.

Q. 

A.

Q.

A.

When was that?
I recall it was in the early part of January
'65.

On your visit were things in order or
requiring attention?
As far as I can recollect things were in
order except that there was a second canal
which had not been shown on the hydraulic
licence and I asked that the licence be
amended accordingly. 10

Is this the permit and the plan for the mining
operations?
Yes. Ex. D.26 - marked for identification.

Having inspected tile mine, do you minute the 
result of your inspection? 
Not exactly. If I visit the mine with the 
Mines Inspector (Tan Vee Kiat) he makes the 
minutes. He is no longer with the department.

When you went there was nothing to indicate
the danger of a possible escape of water? 20
There was nothing to indicate danger.

I would like you to explain the re- 
circulation system of the mine? 
The water pump supplies water to the monitors 
and the gravel pump takes up this water and 
pours it into the dumping area where it is 
returned to the water pump to pump in again 
to the monitors. So it goes on.

What is the main reason for using a re- 
circulating system? 30

Oan you say if two palongs were used or one 
of them?
There are two palongs shown. Palong 1 is a 
secondary palong. Falong 2 is for re- 
circulation of water.

Oan you remember any bunds existing in this
area in 1965?
I cannot remember exactly.

Q. Did you know the depth of water? 
A. I had no idea.
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Q. Can you look at photograph B 24 J? In the 
absence of a bund what would have happened?

A. In January 1965 there must have been a bund 
somewhere in this area.

Q. Refers to 24 0 & G. On the left side there 
is a pipe. Can you tell us what is the 
purpose of it?

A. The purpose of the pipe is to pump sand and
water to construct the bund. This pipe will 

10 discharge sand, slime and water.

Q. Look at the plan of Lot Ho. 3582. Can you 
indicate where the pipe is on p.3 of AB?

A. It is at the southern cornerstone of lot 3532 
at a point marked X in red on p.3 of AB.

Q. Looking at the pipe, would that pipe be
capable of producing flood water 3 ft. deep 
on the adjoining area?

A. I do not think so.

Q. Bid you receive in your department any 
20 complaint of flooding in this area at the end

of April 1965? 
A. I do not remember any. I do not know if they

have recorded anything in the mine file.

XH: (Mrs. Menon)

Q. Before mining lease is issued is it not usual
to have a survey carried on? 

A. Yes it is to be surveyed and if necessary
boundary stones should be put up.

Q. You stated that a mining assistant and the 
30 Inspector of Mines visit the area for

checking. Is there a rule when they have to
go? 

A. It is at the discretion of the Mining
Assistant and the Inspector of Mines but
they have to visit at regular intervals.

Q. If they have failed to visit is there any
method of checking? 

A. Yes. The Inspector of Mines will be checking
on the mining Assistant and Senior Inspector 

40 of Mines will be checking on the Inspector
of nines.

In the High 
Court
Defendants' 
Evidence

No. 23
Roland Edward 
Stephen Gurtis 
Examination 
22nd July 1969 
(continued)

Cross- 
examination
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In the High 
Court

Defendants' 
Evidence

No. 23
Roland Edward 
Stephen Ourtis 
Cross- 
examination 
22nd July 1969 
(continued)

Moreover, every visit is to be recorded with 
the report.

Q. When the Mining Inspector finds that the 
level of water has risen he will ask for a 
bund to be put up. Is that correct?

A. Yes.

Q. If there was in fact a bund at a later stage 
it should have been requested by the Mines 
Assistant because the level of water has 
risen, to put up a bund by the miner and the 10 
Mining Assistant would record this in his 
book?

A. Yes.

Q. You visited the land on 25.1.*65 but you did
not remember the existence of any bund? 

A. I cannot remember.

Q. Would you have recorded it anywhere?
A. One normally records if one sees something 

wrong. If things are all right one does not 
record individual items. 20

Q. You are now looking at photograph 24 0. Do
you remember the pipe and bund? 

A. Not at all. It is five years ago and in the
area probably there are 300 to 400 mines and
I cannot recall the details.

Q. During your visit did you go to lot 4661? 
A. I think I must have gone up to 4662 but not 

up to 4661.

Q. Bo you would not be able to say what the

?lace would look like? 30 
would not know.

Q. Xhis pipe discharging slime and sand would it
be used for discharge of tailings? 

A. Yes, it could be used for discharge of water,
slime and sand.

Q. Can it be used for discharging water in
greater volume? 

A. I should have a 9" or 10" pipe discharging
something like 2,000 gallons per minute.
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10

20

30

Q. And if this pipe discharges from 6 a.m. to
6 p.m. it could discharge a lot of water? 

A. Yes.

Q. You said that if you saw the level of water 
rising and if your assistants thought it 
necessary to put up a bund, you would not 
cancel the licence?

A. It depends on circumstances. If the mining
was causing damage we will cancel the licence. 
If it is a piece of vacant land then we will 
ask them to build a bund. In this case the 
mine should have been ordered to stop until 

. they built the bund.

Q. And this will be shown in your records? 
A. Yes.

Q. Would 1die licence state that a bund is
necessary? 

A. Yes.

Q. But in this case there was no such condition? 
A. Ho.

Be-2H; About the water hole adjoining lot 3582, 
this is the previous mining permit. It is a 
certified true copy of the previous mining permit 
belonging to one Ngee Seong Patt - marked D.2? 
for identification.

A.

Q. 

A.

Is the adjoining water hole used as a tailing
area?
Yes.

Please look again at Ex. D.26 item No.6. 
Does it not talk about not raising the bund? 
This is a standard condition. If he builds 
he must raise the bund on the inside.

Witness released.

No. 24

In the High 
Court

Defendants' 
Evidence

No. 23
Roland Edwai 
Stephen Curl 
Cross- 
examination 
22nd July IS 
(continued)

Re-examinatic

K. Xhavapragasam
D.W.5: g.fflAYAPSAGASAM: affirmed, states in English. 
Inspector of Mines, Tapah.

Q. Before being transferred you were Inspector 
of Mines, E.L. North?

No. 24
K.Thavapragas 
Examination
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In the High 
Court

Defendants' 
Evidence

No. 24
K.Ihavapragasam 
Examination 
22nd July 1969 
(continued)

A. 

Q. 

A.

Q. 

A, 

Q. 

A. 

Q. 

A. 

Q.

A. 

Q.

A.

Q. 
A.

Q. 
A.

Q. 

A.

Tea, from February 1964 to July 1965

As Inspector of Mines K.L. North does 
Segambut area oome within your jurisdiottn? 
Yes.

In the Mines Department before one starts
mining, does he submit a scheme?
Yes.

Does this apply if he wants to use land for
dumping?
Yes.

In dumping tailing the deposit of water is
involved?
It is correct.

Is tiie Mines Department concerned with making 
sure that the water will not escape to the 
adjoining land? 
Yes.

If the Mines Department received a scheme 
from the miner is there any investigation 
carried out before it is approved? 
Before it is approved somebody inspect the 
land.

Is there any application in this case?
An application was made sometimes in May 1962.

Did somebody from the Department go and check? 
Yes, they did in February 1962. Inspection 
was carried out on 15th February by an 
Inspector of Mines.

Do 1die minutes show whether the scheme was
approved?
Yes, the scheme submitted was approved on
15th June 1962.

Courti What was the applicant's name? 
A. An application was made on behalf of Weng 

Lok Mining Oo. Ltd. by Flowerdew & Oo.

Q. In view of the proposed user, has the depart 
ment to check provisions for retaining water 
within the mining area?

A. The Department checks for the retention of 
water and slime.

10

20

30

40
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Q. For purposes of retention are nebural features
such as high, ground etc* taken advantage of? 

A. Yes, they take advantage of natural features.

Q. If there are no natural features what does
the miner do? 

A. He has to build bunds and conserve the water.

Q. Who does these investigations?
A. The Inspector of Mines or his assistants.

Q. If on one of these inspections if you see 
10 there is a danger of water escaping what

action will be taken by the department? 
A. If there is danger of water escaping action 

will be taken to reduce the level of water.

Q. Does that file with you show if any such
action has been taken? 

A. If any action has been taken it would be
minutes in the file.

Q. Can you look at D.27?
A. It is certified true copy issued by the Mines 

20 Dept. of the licence issued to Ngee Seng Patt 
from 25-10.1969 to 25.10.1960.

Q. That licence refers to period before Veng
Lok Mining came to this area? 

A. Yes.

Q. Can you see D.26?
A. It is the permit issued to Veng Lok Mining 

from 21.8.64 to 20.8. »65.

Q. How many palongs in that case?
A. Xhere are two palongs. Prior to D.26 this

30 Mining Lease was issued to the miner D.26A.

Q. For what purpose was the previous miner using
lot 3582? 

A* Unfortunately the Mines Department has no
record of land outside the mining lease.

Court; I would like to clarify lot 3582 on D.26
i.e., the present Mining Lease? 

A. It is not marked on the plan but the boundary
stones are there.

Q. Can you mark the boundary stones please? 
40 A. The boundary stone now marked in black on D.26.

In the High 
Court——
Defendants * 
Evidence

« 04 »o*<=
K. Xhavapragasm 
Ex-ami nation 
22nd July 1969 
(continued)
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In the High 
Court

Defendants f 
Evidence

UTo.24-
K. Thavapr agasam 
Examination 
22nd July 1969 
(continued)

A. 

Q. 

A.

A.

Q. 

A.

Q. 

A.

Q. 

A.

Q.

Was the previous miner (D.27) using 
adjoining land for tailings area? 
Yes.

Produce D 24 J. Is that the photograph of 
the tailings area of Weng Lok Mining? 
Both the areas are used as approved tailing 
area.

Looking at the photograph land slopes towards
the East. If this area is used for tailing
is there any provision necessary to retain
water escaping to the adjoining land?
In this present condition yes because of the
nature of the ground water will flow to the
East.

You see there are two bunds here. Do you
remember when the one in the left was
constructed?
Sometime between March and June 1965* I
mean the one on the left in the photograph.

What about the one on the right? Was it 
built during or before your time? 
I cannot say that. I think it was built 
before my time.

Refers to D.26. Does it show the m|T 
uses a circulating system? 
There is a system of re-circulation. The 
miner takes the water from the river and use 
it for mining and then water goes to the 
tailing area and from there it goes to the 
spillway and here in this instance mine No. 2 
is using that water again. In this respect 
it is re-circulation.

Why is this method used for leading water 
back into mine Ho. 2. ? 

A. This is normal. If the miner is short of 
water he brings it back to the spillway.

Oourt; Is it not done when there is shortage of
water? 

A. Yes.

Q. Was there a visit by Sender Inspector Ourtis 
in January 1965? Was there any minutes made?

A. The minute says tailings area of this mine 
was inspected and found to be in order.
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10

20

A.

A.

Q. 
A.

Q.
A.

Q.
A.

Q.

A.

A.

30 Q.

A.

A!
Q. 

A.

Tailings area of D.26 is whole of the area? 
Yes.

On the 2nd of March 1963 was there another
inspection?
Here again there was a small error on my
part. I made the visit on 2nd April *65 not
2nd of March.

What did you find on 2nd April?
I found a bund on the Eastern boundary
referred to as left bund.

What did you do?
I left instructions to build a bund.

Were you in any way dissatisfied with the
bund?
I discovered the eastern boundary has
encroached into lot 3582.

Have you got measurements of the alleged
encroachment?
They have estimated. .61 of an acre and we
are prepared to accept.

You visited again on the 19th of April. On 
your visit did you find anything? 
The miner in attempting to speed up building 
a bund had installed a pump to pump tailings.

Why was this done?
This was to build a new bund along the correct
boundary which has been discovered.

Have you found any further encroachment? 
No.

Refers to 24 0 & G. At the left-hand side 
there is. Bo you know what that pipe is 
used for?
This pipe is to carry sand and tailings to 
build a bund.

Is that the boundary?
The bund as shown is the correct boundary.

Does the file show when the new bund was
completed?
In fact tailings area was completed in June
as reported to me by one of my assistants.

In the High 
Court

Defendants * 
Evidence

Ho. 24 
E. Thavapragasam

22nd July 1969 
(continued)
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In the High 
Court

Defendants 1 
Evidence

No. 24
K. lEhavapragasam 
Examination 
22nd July 1969 
(continued)

Q. You saw this pipe in use. Was it capable of 
producing a flood of 3 ft. of water on the 
adjoining land?

A. I cannot see it producing that much water.

Q. If there had been any danger of flooding
would you have stopped it? 

A. Yes.

Q. Quite apart from 3 feet of water it produce 
feet of sand on the adjoining land. Is 
that possible? 10

A. It depends on from where you take your count. 
It is difficult for me to answer. It so 
happens that the mine hole has encroached 
on this land and it could be 15 - 20 ft. 
deep.

Q. What you are saying is that if there is a 20ft. 
hole sand will fill in but what we are told 
is 3 ft, of clay was washed away and in its 
place 3 ft. of sand was deposited. Is it 
possible? 20

A. Ho. For one foot of sand there should be 
10 feet of water assuming that the land is 
flat.

Q. Bo you thirilr the discharge from that pipe is
capable of washing away 3 ft. of clay? 

A. Practically impossible.

Q. In the month of April or Hay where there any 
complaints received from the plaintiffs or 
anybody else?

A. No. 30

Q. During your visits were you satisfied the
way mining operations were conducted? 

A. In this area I had no cause for complaint.

Q. Where you satisfied there were adequate 
precautions against the state of water? 

A. Yes.

Q. Apart from this unintentional escape of water 
were there any escape of water from the 
defendant's mine?

A. No. 40
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ZN. by Mrs, Menon

Q. All the tailings were going on to lot 4661. 
80 the tailings will be on the same level? 

A. Yes.

Q. You had instructed an outlet to be put in
when you visited on 2.4.65? 

A. Yes.

Q. How do you account for the encroachment on 
the other land? Was there any bund to stop 

10 it? 
A. Ho.

Q. Oan you check your records and say when the
right bund was built? 

A. There is nothing on record.

Q. Court: Oan you give the approximate size of
tne mine hole? 

A. It was about 20 to 25 ft. deep and about 6 to
7 acres in extent.

Q. When you went to the site on 2.4.65 you found 
20 the miner building the left bund. Was that

on your instructions? 
A. Yes, but not on my instructions.

Q. Would you instruct the bund to be made to
stop escape of water to the adjoining land? 

A. Yes.

A.

30 Q. 

A.

Q. 

A.

Q.

Court; The Miner himself had discovered that he 
had encroached when he was constructing tiie 
right bund? 
Yes.

Look at photograph 24 I and show us the mine 
hole on the encroached land? 
At this stage it is difficult to say because 
it is built up. Shows it to the Court.

The original licence was issued before your
time to dump tailings on this?
Yes.

The original miner was using 4661 as tailings 
area. The second application comes asking 
for the same area for dumping. Would you

In the High 
Court

Defendants * 
Evidence

No. 24
K.Xhavapragasam 
Cross- 
examination 
22nd July 1969
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In the High 
Court

Defendants 1 
Evidence

Ho. 24
K. Olhavapragasaoi 
Cross- 
examination 
22nd July 1969 
(continued)

allow these people to continue using this 
area for tailings as before? 

A. Yes.

Q. Refers to D.26: The licence issued on 
21.8.64 to 20.8.65. That was the time 
defendants were authorised to dump tailings 
from two mines. During this period they had 
extra tailings to dump in the same area and 
yet the Mines Department did not think it 
necessary to have an extra bund? 10

A. We made sure that there was enough free 
board (a minimum of 3 feet above water).

Q. You gave instructions to build a bund on the
left side? 

A. This was thought of because the level of
water was going to rise and a further spillway
was necessary.

Q. When you visited the site did you ask the
miner why he was building the bund? 

A. I assumed that the boundary might have been 20
wrong.

Q. The discharge of water, slime and sand for
8 hours would have brought the level of water 
considerably?

A. Ho, because there is considerable outlet of 
water.

Q. Would you not say that then the water has 
already risen to a certain level the water 
level will rise?

A. Ho, it will go out through the outlet. 30

Q. This is on your assumption that the land is
higher? 

A. I made sure that the water will not go to
the adjoining land.

Q. You verified that .61 acre was the area
encroached. That area would be in between 
the boundary of 3582 and the buildings?

A. Yes.

Q. You say the buildings were not affected at
all? 40 

A. Yes.
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He-In: In the High
Court

learned friend put to you about the    
starting of the second palong. On the 14.9.64 Defendants' 
was there a visit made by the D.S.I.M. and I.M. Evidence
to the tailings area? 

A. There was a visit on 9.9.'64.

Q. By free-board as I understand is a minimum of 
3 ft. of earth above the level of water to 
prevent escape? 

10 A. Yes.

No. 25 

Vong Foon

D.W.6: WONG FOON: affirmed, states in Cantonese. 
47 years of age, living at 2, Jalan lengiri, 
Bungsar Road. I am the Mine Manager for Weng Lok 
Mining Co.

Q. Were you mine manager in 1963, 64 & 65? 
A. Yes.

Q. As manager which mine were you looking after? 
20 A. Segambut mine.

Q. Can you tell us your mining lease Nos. 
A. M.L. 4390 and M.C. 1310.

Q. M.L. 4390 is 4661 & 4662. 
A. Yes.

Q. During the course of Ms mining had your Co.
put up any mining installations? 

A. Yes.

Q. How did the previous miner work? Was it by
hydraulic mining? 

30 A. Yes.

Q. Had he taken any steps to keep water from
escaping? 

A. Yes.

Q. What had lie done?
A. He was using a re-circulating system for keeping 

water.

No. 24
K.Thavapragaaam 
Be- examination 
22nd July 1969

No. 25
Wong Foon 
Examination
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Ho. 25
Wong loon 
Examination 
22nd July 1%9 
(continued)

A.

Q. 
A.

Q. 
A.

Q. 

A.

A.

A,

Q. 

A.

A.

Q. 

A.

Q.

A. 

Q.

Had he done anything to keep water in his own 
land and from keeping it from escaping to the 
neighbouring land? 
Previous miner had bunds.

Refers to D 24 J. 
Two bunds.

How many bunds do you see?

Bo you know who built the bund on the left? 
The left bund was already there. We only 
raised the height of the bund.

Would you look at photos 24- C, D, G & H? 10
Bo these photos show the bund?
Yes, this was constructed by us as a safety
bund.

What about the right bund? 
Bight bund was also in existence before. I 
do not know who constructed it. Most be the 
previous miner.

When you started these mining operations what
was the area lying between the two bunds?
It was a mining hole. 20

Bo you know where the land boundary was from 
the Tirjjirtyg lease?
Ho. I did not know where our boundary was. 
After it was surveyed by Plowerdew & Co. 
We found the boundary.

Bo you know wheofe the boundary is? 
Between the two bunds.

The blind that you built was how far away? 
About 20 ft. from the boundary.

Before the survey where did you  »rf inv the 30
boundary was?
Before it was surveyed I was under the
impression that the boundary was on the right
bund.

You mentioned that the previous miner has been 
using the re-circulating system. Were you 
using the re-circulating system? 
Yes.

Why did you use the re-circulating system?



83.

A. Without the use of re-circulating system we 
could not have got water for our pump.

Q. Shown D 26. If something were done to
obstruct tiie outlet what would happen to your 
mining operations?

A. There would be nothing to obstruct.

Q. Supposing sand and clay were obstructing what 
would have happened? We were told that some 
3 ft. of sand was moved. Is it possible? 

10 A. It is not possible.

Q. If water escaped from your land on to the 
neighbouring land what would happen to your 
re-circulating system?

A. It would not escape because we have the 
safety bund to hold the water.

Q. Did water ever escape from your mine? 
A. Yes when it was in excess.

Q. Ve are talking about the flood. What would
happen if there is a flood?

20 A. If it does happen the Mines Department will 
stop us.

Q. At the end of April 1965 did 3 ft. of water 
escape from your land to the neighbouring 
land?

A. There was no such escape of water.

Q. It is also said that sometime at the end of 
April a complaint was made by the plaintiffs 
of Hood. Is it true?

A. No, there was no complaint from the plaintiffs

30 Q. Sometime during the plaintiffs' evidence there 
was a reference made to a car No. What is 
your car No.? 

A. Yes, I had a company car Borgward No. BG 6230.

Q. When was it purchased? 
A. In the year 1%3.

Q. Did you use it? 
A. Yes.

Q. Have you had discussions with any of the
plaintiffs' witnesses about settlement? 

40 A. to.

In the High 
Court

Defendants 1 
Evidence

Wong Poon 
Examination 
22nd July 1969 
(continued)
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In the High 
Court

Defendants 1 
Evidence

No. 25
Wong loon 
Examination 
22nd July 1969 
(continued)

Q. In the course of mining where is the ore
sent to? 

A. Eastern Selting and we get certificates of
sale.

Q. During the months of March, April and May 
were you getting certificates of sale for 
ore?

A. Yes.

Q. In fact you have certificates for mine No.l 
and mine Ho. 2 in regard to record of sale 
of tin ore from January to June 1965?

A. I produce certificate - marked D.28.

Q. Looking at the dates of these certificates

On 2nd of April 1%5 you had for 29.19 pukul 
19th « « « 22.86 w 
3rd of May " " 35.89 "

10

Q. 

A.

Q. 
A.

Q. 

A.

Q. 
A.

17th w " 
29th " w

Mine No. 1

1st of April n 
16th » n 
1st of May n 
14th n " 
17th " " 
18th « "

n 29lo? "

B 24.17 tt 20 tt 19-25 n
n 21.9 " 
11 14.30 " 
" 28.48 n
« 13.45 n

Your ore production continued during the months 
of April and May? 
Yes.

Oourt; What does that go to 
To show that the production

show? 
was uninterrupted. 30

As mining manager were you daily on the 
mining area? 
Yes.

Can you see the plaintiff's 
Yes.

land from your area?

Q. Would it be possible to see lorries if they
were being used from your land? 

A. I did not see.
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Q. If they had used lorries would you have seen
it? 

A. If it is far away I cannot see.

Q. I am talking about the area between the two
bunds? 

A. In fact there was no lorry used in that place.

Q. During the 5 month period in 1965 there must
have been nearly 2,000 lorry trips? 

A. I have not seen any lorry going there.

10 Q. What are the working hours of the mine? 
A. From 6 a.m. to 10 p.m.

Q. Between 6 a.m. to 10 p.m. what happens? 
A. The engine will stop working.

23JT; by Mrs. Menon;

Q. In your evidence you stated that at that time 
you did not know where your boundary was?

A. In the year 1962 I did not know where the 
boundary was.

Q. When was the land surveyed by Flowerdew & Go.? 
20 A. Sometime in August 1965.

Q. Until August 1965 you did not know where your
boundary was because that area was a mine hole? 

A. I do not know.

Q. You say that the whole area was surrounded by
a pond? 

A. Yes.

Q. You did not get any complaint about water
escaping from your mine into plaintiff's land 
from March «65 to April '65? 

30 A. No.

Q. Can you tell me why you started building a
bund on the left in April 1965? 

A. The left bund was a safety bund.

Q. Can you explain why it was necessary to build
a safety bund in April 1965? 

A. The right bund is lower so we had to construct
a higher bund on the left side which is known
as a safety bund.

In the High 
Court

Defendants ' 
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Vong Foon 
Examination 
22nd July 1969 
(continued)

Cross- 
examination
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Q. Why?
A. Because we had to stop water from the water 

hole for use by the water pump.

Q. You were using this water for the Ho. 2 pump
since 1964? 

A. Yes.

Q. Why was it necessary in April to build a bund
there? 

A. So that it would be more safe.

Q. You also said that you raised the height of 10
the right bund? Why did you do tiiat? 

A. It was also for the same reason.

Q. Around the month of March you thought it fit 
to raise the height of the right bund and in 
April you put up another bund on the left 
called tiie safety bund?

A. Yes.

Q. Refers to 24 D. Looking at 24 B can you draw
on the plan where the boundary led to? 

A. Boundary marked by witness in black. 20

Court; I think it is in evidence that the real
boundary is about 10 ft. from the left bund. 

A. Yes.

Q. Your boundary stops at the spillway shown on
the right bund and then stops? 

A. This is an outlet for the rain water.

Q. Refers to 24 I. Can you tell me who built that
spillway? 

A. It was built by us.

Q. Was this also built in March when you raised 30
the height of the bund? 

A. I cannot remember when it was built but it was
done by us.

Q. As manager where are you seated most of tile
time? 

A. I go round the place once a day. Sometimes I
am in the kongsi after the inspection if
everything is in order. Some tames I will be
atthe mine.
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Q. From the kongsi can you see the brick factory? 
A. No I cannot see.

Q. So you cannot see what is taking place in the
factory? 

A. That is correct.

Adjourned to 2.30 p.m.

Q. You told the court that when you were at the 
kongsi you could not see the plaintiff's 
factory? 

10 A. How I say I can see the roof of the factory.

Q. What was your purpose in visiting the tailings
area once a day? 

A. To inspect the place in order to make sure
everything is in order. This is part of my
duties.

Q. Did you find time to do anything else? 
A. I would inspect the bund, the outlet of water 

and other matters pertaining to my work.

Q. Befers to D.24 E. From this photograph can 
20 you tell me where you stood to inspect all

these?
A. I do not stand in any particular place but I 

go round walking on the bund.

Q. You inspected the place walking on the bund
wherever there was one? 

A. Yes.

Q. How did you tell us this morning that you have 
not seen any lorries when you could not have 
seen any lorries come. 

30 A. I did not see any lorries.

Q. It is not possible for you to see any lorries
from your kongsi? 

A. In fact there were no lorries. I have not
seen any lorries in the course of my inspectkn.

Q. In the course of your inspections have you 
seen one Tan Kirn Ohoo (P.W.6) a director of 
the plaintiffs* Co.?

A. I do not know P.W. 6.

In the High 
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No. 25
Wong Foon 
Cross- 
examination 
22nd July 1969 
(continued)

Court; You say you did not meet any of the plaintiffs 1
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A.

Q. 

A.

Q.
A.

Q. 

A.

Q. 

A.

Q. 

A.

Q. 
A.

Q.

A.

Q. 
A.

A.

Q.
A.

Q. 

A .

representatives? 
No.

Have you any time visited the plaintiffs*
brick factory at Segambut?
I nave been mere when one sikh boy was
drowned.

Bo you know anybody in the factory? 
I do not anybody in the factory.

You remember the Inspector of Mines inspected 
your tailing area ana instructed you to build 
a spillway in the bund. When was it? 
In the middle of March, April and July the 
Inspector of Mines visited the place.

When the Inspector of Mines asked you to
build a spillway, did you do it?
Yes. That was :.n the month of April or Hay.

Refers to 24 I. Where was the spillway you 
were asked to build?
Agrees to spillway into another water hole 
as shown in 24 I.

Before this was built how did water flow? 
It flowed in from the other ditch.

In the re-circulating system don't you have
to wait for a period before the water becomes
clean?
It is not necessary for the water to be clean.

You said you raised the height of the bund on 
the right. Can you tell me how? 
I used medium-sized bulldozers to heighten 
the bund.

In the process of heightening the right bund 
did you push the sand to the right bund? 
I did not know the place belonged to them.

Bid the plaintiffs complain to your kepala
regarding this?
I do not know anything about it.

Why did you suddenly raise the height of the 
bund after having used it for several years? 
Because the tailings have gone into the pool

10

20

30
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therefore had to raise the height of the 
bund.

Q. In other words the level of water had risen 
and so you had to raise the blind in March
1965? 

A. Yes.

Q. In April ! 65 you started on the left bund.
How did you build this bund? 

A. By means of water pump.

10 Q. You said this bund was built for safety
purposes? 

A. Yes.

Q. Did you keep records of water level in the
tailing area? 

A. I know about the level of water by daily
inspection. I do not keep records.

Q. Are you in charge of the sale of tin ore? 
A. Sometimes I did sell and sometimes the 

General Manager1

20 Q. You have given us a record of the sales? 
A, Yes.

Q. You do not know anything about the sale of
tin ore? 

A. I know but I do not keep record.

Q. When did you become aware of the plaintiffs 1
claim against your company? 

A. I came to 7mow in the month of June 1965.
That was the time when we received a letter
from the Plaintiffs.

30 Q. When you came to know about this matter you
went to examine the place? 

A. Yes.

Q. You just told the court that you went there 
only when the Sikh boy died. Now you say 
you did go there?

A. I went there with my 1st and 2nd kepala to 
inspect the place.

Q. What you told the court about your visit 
only on two occasions is not true?

In the High 
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Wong Foon 
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examination 
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examination 
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(continued)

Re-examination

No. 26
J. B. Boss 
Examination

A. I did not go over to the plaintiffs' area 
but I inspected our place.

Q. Was this letter from the plaintiffs sent to
you? 

A. It was sent to our company.

Q. In June you went to examine where the damage
has been done in April? 

A. After the receipt of the letter we knew what
the matter was and then the investigation
was made. 10

Re-2N; by Mr. Peddle:

Q. 

A.

Q. 

A.

You were asked if you have seen those lorries. 
Did you see any lyre marks left by the lorries? 
There were no lorries to see.

Is there any regulation that the bund must be 
of a certain height above the water level? 
Usually the bund is about 3 feet above water 
level.

Q. When you started heightening the bund was it
already above the water level? 

A. I observed that it was only 2 ft. above water
level so I increased the height. The lowest
was 2 ft. above water level.

Q. Refers.to 24-0. Did you at any -lame have 
greater depth of water than that on that 
piece of land?

A. Only when it rains it is more than that. It 
is seldom above the mark shown in 24- 0.

No. 26 

J. B. Ross

J. B. ROSS: (D.W.?) affirmed, states in English. 
55 years. Civil Engineer, Room 208, Kwang lung 
Association Building, Pudu, Kuala Lumpur.

Q. Were you formerly proprietor of the firm of
Flowerdew & Co.? 

A. Yes.

20

30

Q. What are your qualifications?
A. I am a Bachelor of Science, University of Edin. ,
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and a fellow of the Institute of Civil 
Engineers.

Q. What type of work you do now?
A. Civil structural and consultative engineering.

Q. You know the defendant mining Go.? 
A. Yes.

Q. Did they consult you in relation to the mining
of this land in Segambut? 

A. Yes.

10 Q. Do you know that before a miner can start work
he has to get the scheme approved. 

A. Yes.

Q. Do you know who prepared the mining scheme? 
A. The mining scheme was prepared in my office.

Q. Did you see the site before signing? 
A. Yes.

Q. Did you know if the land had been mined before? 
A. Yes.

Q. Left over from the previous mine, where there
20 any water holes?

A. Yes, there were areas of water.

Q. Were there any bunds? 
A. Yes.

Q. Can you say which bunds were there when you
went to prepare the mi nl.ng scheme? Please see
photographs 24- I and 25 D. 

A. Refers to 25 D. The bund on the right hand
side was there when I went to prepare the
scheme.

30 Q. When did you visit the mine?
A. I visited the mine many times. In this case 

I have visited the mine regularly throughout 
1965.

Q. You also did the previous mining scheme. 
A. Yes, the previous miner before Weng Lok 

Mining also employed me.
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Q. Under the scheme you did for Weng Lok this
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J. B. Boss 
Examination 
22nd July 1969 
(continued)

area was used for tailing purposes? 
(Refers to D. 26 & 26A). 

A. Tea.

Q. Can you tell us what ttiis scheme involved?
A. The areas indicate the path of the affluent (sic) 

from the mine carrying tailings to the tailing 
area and they return for discharge afterwards.

Q. Can you tell us what happens to the water
afterwards? 

A. In a mine that water is returned as far as 10
possible for re-circulation.

Q. You surveyed the area for purposes of the
scheme? 

A. Yes.

Q. Are you satisfied the water was kept within?
the boundaries for the purpose of mining lease? 

A. Yes, I am satisfied.

Q. Bo you know what distance the water was
travelling? 

A. About i mile, i.e., the farthest point from 20
the palong.

Q. What will be the pressure at the end of the
travel? 

A. There is no pressure at all because it is
flowing above the earth.

Q. What happens to the sand?
A. She sand is deposited in the tailings area.

Q. Will the sand travel a great distance? 
A. The heavier particles are deposited first

and the lighter ones are carried further. 30

Q. If the return is blocked what would happen? 
A. They would have to stop for shortage of water.

Q. If the water escapes?
A. Mining will have to stop because there will 

be no circulation.

Q. Befers to 24 0 & 24 G. What is the purpose of
the pipe on the left side? 

A. The purpose is to convey sand with the water.
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10

20

50

Q. Using this type of pipe how far can you take
sand? 

A. The sand would not go sideways.

Q. Would it be possible for that type of pipe 
within 2£ hours to produce 3 ft. of water on 
.616 of an acre?

A. Not within 2 hours.

Q. How long would you think this will take? 
A. At least it would take 20 hours or more.

Q- Oourt; Again that will depend on the water 
already on the land.

Peddie; That is not their case. They say all of 
a sudden water came and flooded.

Q. If we have an area 170* x 100* and 3 feet of
clay on top of it, can you calculate the
water needed to wash it off? 

A. For producing a jet of water to wash it away
it would require 500,000 gallons of water.
The amount of clay is about 1,900 cu.yds.
and it would take four days to wash this away.

Q. The clay is washed away and 3 ft. of sand is
up in its place? 

A. It could not happen. If the water is
travelling sufficiently fast it would take
the sand and slime with it.

Q. Within 24 hours 3 ft. of clay disappeared
and in its place 3 ft. of sand appears. 

A. I have never heard of such a thing.

Q. Is that pipe capable of doing it? 
A. No. It is only a discharge pipe and has not 

got that amount of pressure.

Court: What is the measure of the pipe? 

pipe.

Q. In order to produce 3 ft. of sand in 24 hours 
what volume of water would be required?

A. If you multiply that volume of water by 10 to 
12 times you will get about 30 ft. high water 
to wash it away.
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(continued)

Q. There is a hole 170 1 x 100   x 20' and lorries 
are bringing clay to dump iobo it. Is it 
possible to fill that hole by tipping from 
lorry at one point only?

A. No. By tipping over at one edge we cannot 
fill the rest of the hole*

Q. Do you think you can fill in 1980 loads in a
period of 5 months? 

A. I do not thinfr so.

Q. What effect would water have on clay? 10 
A. Water has very little immediate effect on 

clay.

Q. Will it have any permanent damaging effect? 
A. It will affect eventually the clay on the 

surface but not at the bottom.

Q. What will be the effect if there is 3 ft. of
sand? 

A. It would not permeate the clay. The sand
could be scraped from top.

Court: Would water permeate clay? 20 

Witness: Not so much.

Q. What would be the effect if 3 ft. of clay 
would have been washed to the re- 
circulating area?

A. It will have to go somewhere and would clog 
the circulating system.

Q. If you know the length and breadth of the 
hole and the volume, can you calculate the 
height?

A. Yes.

Q. Did you at one time have a strveyor by the
name of Karim bin Abroad (D.W.3)? 

A. Yes.

Q. Did you at one time ask him to take some
levels? 

A. Yes, in August 1965-

30

Q.
A.

Did he take these levels? 
Yes.
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Q. Do you have them? In the High 
A. Yes. D 25 referred to. Court

Q. Can you look at the level given for lot 3382 Defendants 1 
on the Western side and the level at Sungei Evidence

AA. Yes.
J. B. Boss 

Q. Assuming there is 3 ft. of water on lot 3532 Examination
vihat would be the level of water in Sungei Batu? 22nd July 1969 

A. Between 20 to 23 ft. (continued)

10 3gf. by Mrs. Menon; Cross-
examination

Q. If you have hole 1?0' x 100' x 20 f and a lorry 
bringing clay tips over on one side of the 
dump what happens? 

A. It builds up a pile.

Q. If it was piled up it would be more than 15.78
ft. Do you think the lorry cannot tip more
than 15-78 ft. 

A. If the load can be spread.

Q. You -H-HnTr the sand can be brought  £ mile and 
20 discharged without much pressure for making

the bund. 
A, It does require little pressure. It is a

question of velocity of water.

Q. For the sand to be pushed through the pipe
there should be continuous pressure of water.

A. Sand is not pushed but it is carried through- 
suspension for more than quarter of a mile.

Q. Assuming that there has been an escape of water
won't the water bring with it sand? 

30 A. Yes.

Q. This sand would be deposited wherever water
stays? 

A. Yes.

Q. You said sand deposited on the clay will not 
affect the clay? If sand had gone all round 
still you may get something from the middle?

A. Yes.

Q. In 1962 you did the scheme for the previous
miner. Was it the first time the land was mined? 

40 A. I do not remember.
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Q. When you did the scheme for the previous miner 
did you go into the place to do the survey?

A. Yes. I did actually survey by going into the 
lot to see the boundary stones.

Q. You are sure there was no encroachment? 
A. I am not aware of that.

Q. Subsequently you surveyed for the defendant
Co.? 

A. Yes.

Q. Again you were not aware of any encroachment? 10 
A. We were only aware of the existence of water 

but we did not know the encroachment.

Q. You excluded the water hole because it was
not within your boundary? 

A. Yes.

Q. Your plan should have shown the survey which
you did? 

A. Yes.

Q. You stated that in 1962 when you did the scheme
there was the right bund on the site? 20 

A. How I say I cannot recall.

Q. When did you go in 1965 to do some work for 
the defendants?

A. We did some work in January 1965 in connection 
with the renewal of licence and survey of many 
lots including this particular lot No. 4661.

Q. You have been a number of times and you
particularly recall that you saw the right 
bund in January.

A. I saw it much earlier than that. 30

Q. Is there anything other than what you can 
recall to indicate that the bund was built 
before August 1965?

A. We have a letter here dated 5.10.63 addressed 
to the Inspector of nines for amendment of 
hydraulic mining which shows the bund.

Q. If the Mines Department have no evidence of 
the existence of title bund it means there was 
no bund?

A. When you say bund, it is an artificial one. 40
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10

20

Q. So in 1963 that plan would not indicate that
there was a bund? 

A. That does not show there was a right bund.
Befers to D.29. The blue line indicates the
bund or ground of sufficient height for
retention of water.

Q. Vhen the Mining licence was issued to the
original miner in 1962 was there any condition
that the bund should be built? 

A. There may be a necessity for a bund this year
but there may not be a necessity for it next
year.

Q. A place where there is no bund this year they
may require a bund next year? 

A. Tes.

Q. If they have tailings to be deposited for two 
mines next year probably there may be a 
necessity for a bund to be built?

A. Tes.

No. 27 

Vong Chong Chow

D.V.8; VONG OHONG CHOV; affirmed, states in English. 
Age 49 years, 70 Jalan Tingiri, Kuala Lumpur. 
Registered specialised steel structure works 
contractor for P.V.D. ever since 1°A5.
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examination 
22nd July 1969 
(continued)

No. 27
Vong Ohong Chow 
Examination

30

Q. 
A.

Q. 

A.

Q. 

A. 

Q. 

A.

Are you a miner?
Mining is not my occupation but my family has
been doing it since 1.1.

Does you manager report to you with regard to
occurrences in the mine?
Ever since I took over as Managing Director
the manager Wong Soon keeps me informed of
things.

Did you get any complaint that water crossed
your boundary?
No.

Now you know your mining operations encroached
on the neighbouring land?
Yes.
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In the High 
Court
Defendants' 
Evidence

No. 2?
Wong Chong Ohow 
Examination 
22nd July 1969 
(continued)

Q. When did you find that out? 
A. It is in late 1964.

Q. When did you discover finally? 
A. That was after Flowerdew & Oo. had surveyed 

in 1965.

Q. After that what did you do for the boundary? 
A. I had instructed to construct the new 

boundary ±to our area.

Q. Bid you start building the new bund on anybody's
instructions? 10 

A. I did it on my own accord.

Q. Were you building new bund to stop water from
going into lot 4658? 

A. Yes.

Q. Before you started building a new bund have
you had water on lot 4658? 

A. Yes.

Q. Where did you thinfc the boundary was before
you got the complaint? 

A. We thought the boundary was as per the mines 20
record.

Q. Were you told of any complaint by the plaintiff 
that there was an encroachment on his land 
until May 1965?

A. No*

Q. Before 1965 was there any complaint about
flooding? 

A. No.

Q. Bid you at any time go to plaintiffs and
arrange to settle with them? 30 

A. No.

Q. Bid you discuss with any of the plaintiffs 1

Seople? o.

Q. In fact you produced the sale records yourself
(B.28)? 

A. Yes. Those are records for sale of ore from
January to June 1965*
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Q. Did the Mines stop producing any time during
these months? 

A. No, it never stopped.

Q. You are in the habit of malring calculations? 
A. Yes.

Q. On the basis of their book Esc. P. 13 page 5
(in and out record of clay) using the figures 
in there you have calculated the number of 
bricks which they were allegedly producing? 

10 A. Yes.

Q. In 1965 between January and Hay they used
13^6 ou.yds. of clay in dump 0. 

A. Yes.

Q. How many bricks would that produce? 
A. Each cubic yard produces 410 bricks (3 parts 

earth and 2 parts clay).

Q. In 1965 they purchased 1,980 lorry loads of 
clay. How many bricks will that be - 
(9,900 cu.yds)? 

20 A. 6,700,000 bricks.

Q. From Bump B how many bricks? 
A. 34,400,000 bricks.

Prom dump 0 51,300,000 bricks.

Q. A total of 92 million bricks and their annual
licence is for 1,800,000 bricks. 

A. Yes.

Q. How many years stock of production have they
got?

A. Total stock from dumps A, B & 0 will produce 
30 92,400,000 bricks. Also they have used up

from 1962 to 196? in accordance with their
licence 1,800,000 annually. In 6 years they
will produce 10,800,000 bricks.

Q. How many years production have they purchased
clay for? 

A. For 51 years.

Adjourned to 9.30 a.m. 23-7.'69

In the High 
Court

Defendants * 
Evidence

No. 27
Vong Ohong Chow 
Examination 
22nd July 1969 
(continued)
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In the High 
Court
Defendants' 
Evidence

No. 2?
Wong Ohong Ohow 
Examination 
23rd July 1969

D.W.8 (WONG- CHONG CHOW) continued on former oath:

Q. Refers to 24 0. Do you know the diameter of
the pipe? 

A. 8" pipe.

Q. What type of pump was used? 
A. It was a gravel pump.

Q. What was the horse power of the pump? 
A. h.p. is 250.

Q. Given the diameter and the h.p. of the pump
can you calculate the volume of water 10 
discharged?

A. Yes.

Q. What would be the normal working capacity for
over a period of 24 hours? 

A. For 24 hours with an 8" pipe is 20,000 cu.yds.
for the month.

Q. 20,000 cu.yds. is 540,000 cu.ft. per month
and therefore it will discharge 18,000 ou.ft. 
as the daily disoharge assuming there are 24 
working days. 20

A. Yes.

Q. What is it mixed of? 
A. Water, slime and sand.

Q. What are the working hours? 
A. 16 hours.

Q. During the 16 hours a day how many ou.ft. of
tailings would be discharged? 

A. 1,125 ou.ft. of tailings.

Q. We have been told tile measurement of encroach 
ment area was .616 acre i.e. 26,800 sq.ft. 30 

A. Yes.

Q. We have been told that this area is flooded 
by 3 ft. Can you calculate the volume of 
tailings in that area?

A. The tailings would be 80,500 cu.ft. of water.

Q. From the volume of water you can calculate 
tiie number of days it would take for the 
discharge of so much water?
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A, To produce 80,500 cu.ft. of water it will take In the High 
3 days. Court

Q. In order to take 3 ft. of sand along it will Defendants' 
take more than 3 times that quantity of water. Evidence

Oourt; .616 acre is the area of encroachment. °" '
   Does it include the brick kiln and the sheds. Wong Ghong Chow
A. Tes. The affected area includes the kiln Examination

and the shed. 23rd July 1969
(ccrfcinued) 

IN. by Mrs. Menon;
Cross- 

10 Q. Are you able to say how much water is used examination
for the purpose of working your mine? 

A. That is to be worked out.

Q. Bo yoisay that there were other pipes dis 
charging slime and water? 

A. Yes.

Q. Can you tell me the nature of the complaint
from the plaintiffs? 

A. The outlet of water flooded into the monsoon
drain was the nature of the complaint.

20 Q. Picture (24- series) shown to witness*
Is the drain shown in any of the photographs. 

A. D.24 H shows the monsoon drain. This drain 
is for the discharge of water from all those 
lands to Sungei Batu.

Q. This ditch you have shown in D 24 H - does it
extend to the plaintiff's land? 

A. It is completely outside the right bund, i.e.
in this photograph there is no question of
the drain at all.

30 Q. The complaint was that water from your area 
(refers to D 24 H) went over these heavy 
bunds and flooded the adjacent land. 

A. No.

Court: What was the nature of the complaint? 
A. Xhat a flood of water encroached on his side 

of the land.

Q. Shown 24 I - from this photograph can you 
tell me was this the only spillway or other 
spillway? 

40 A. This was the only spillway.
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In the High 
Court

Defendants' 
Evidence

No. 2?
Wong Ohong Chow 
Cross- 
examination 
23rd July 1969 
(continued)

Q. Shown 24 I & 24 H - there is a ditch line.
What is it for? 

A. It is to help water circulation into the
water pump.

Q. Refers to 24 D & 25 H. Would you say it 
refers to the same place and one taken a 
bit further in. Can you show me the ditch 
in between the two bunds?

A. In this photograph I cannot see ...

25 series taken in December. 10 
24 series taken in October.

Q. I put it to you there was no such ditch in
December and you put it in. 

A. No.

Q. Who was the man who made the complaint in
1964? 

A. Yap Kah Too was the man.

Q. Did you take any remedial action?
A. There was no urgent action necessary in this

case so I did not take any action at all. 20

Q. Your manager said that in March 1965 the bund 
had to be raised. Can you tell me why?

A. Raising bund is a regular thing. It is like 
a weekly affair. The slime and sand will be 
spread over the tailings area.

Q. Can you explain how the water does not rise? 
A. Water level never rises.

Q. She Engineer says that if more sand and slime
is deposited level of water rises? 

A. No answer. 30

Q. At any time can you say the actual height of 
the bund has to be changed according to the 
level of the tailing area?

A. Yes.

Q. In March 1965 you raised the height of the 
bund. So you would agree with me that there 
was some necessity at that stage to raise the 
height of bund?

A. It was necessary for us.
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Q. To remedy the monsoon drain you did not In the High 
take any action but you heightened the bund. Court 
You built the spillway to take the water out    
and it is through the spillway water went Defendants' 
into the bund. You told the court you did Evidence 
not take any action in March *65 but you « 07 
thought that the bund should be raised? ' 

A. Yes. Wong Chong Chow
Cross-

Q. How many times you visited your mine? Examination 
10 A. Weekly I go round the mine. 23rd July 1969

(continued)
Q. Do you take the level of water? 
A. There is no necessity to take the water level.

Q. Who attends to the heightening of the bund? 
A. There is a maintenance gang called tailing

gang going round everyday to attend to the
bund. Wherever they find, it short of depth
they raise it.

Q. You said men go round 16 hours a day to see
if the level of sand is the same? 

20 A. Yes.

Q. Are you going to produce any record to show
that the men recorded these things? 

A. I cannot produce them now.

Q. In April 1965 you thought fit to construct
the left bund. Can you tell me why? 

A. Yes, we came to know that we had encroached
into the neighbouring land.

Q. How did you know? The owner never made a
complaint? 

30 A. When I had a complaint I checked all the
boundaries. I instructed Plowerdew & Co. to 
survey the land.

Q. You started building the bund in April 1965,
but Flowerdew started the survey only in
August 1965« How do you co-relate your
evidence. 

A. I was looking to the safety of the land.

Q. When you put up the left bund you were on
your own land but before that were you 

40 uncertain about your own land?
A. Our basic working was after getting the 

records from the surveyor.
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In the High 
Court

Defendants' 
Evidence

No.2?
Vong Ohong Ohow 
Cross- 
examination 
23rd July 1969 
(continued)

Q. I put it to you after heightening the bund 
you were informed that you were encroaching 
on idle neighbouring land. Then you put up 
the bund to stop water escaping into the 
plaintiffs 1 land?

A. No.

Q. Have you visited the neighbouring land before? 
A. That was the first time.

Q. You were giving a lot of calouations and
opinions. I asked you one question. There 10 
is a sand bund. Water has risen by 3 ft. 
and gone over to the side. Water later 
subsides.

A. I do not think it is correct to say it
subsides. When it comes out of the bund it 
will go whichever direction is low.

Q. In what way does the water subside? 
A. It depends on the quantity of water.

Q. Suppose one foot of water?
A. It will carry over little sand. 20

Q. Looking at photograph 24 G as compared to 
25 B, what is the marked portion in block? 

A. I cannot identify.

Q. Mr. Wong you visited this place every week 
yet you cannot identify this lump of sand? 

A. I see the lump of sand.

Q. Bo you admit that substantial amount of
water has gone over it? 

A. I agree that water has gone over the bund.

Q. Have you been in the brick-making business? 30 
A. No.

Q. Do you have any connection with the brick- 
making business? 

A. No.

Q. You said 92,000,000 bricks can be produced
which will be 51 years' stock? 

A. Yes.

Q. You were shown dump B and C when you visited
the site? 

A. I saw only one dump. 40
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Q. Can you tell me the height of the dump of In the High 
clay? Court

A. 03ae height varies all over the place.   
Defendants'

Q. During your case you have been producing Evidence 
plans, photographs, record of sales, licence - 27 
etc. Were you informed by your solicitor *« «/  
that you were required to file in an Wong Ghong Chow 
affidavit of documents? Did you file an Cross- 
affidavit of documents? examination 

10 A. No. 23rd July 1969
(continued)

Q. All these documents were in your possession 
yet you did not care to file one?

A. No answer.

Q. You were afraid that if these are filed you
will find certain irregularities and you
wanted to surprise the plaintiffs at tile
trial. Was that your intention? 

A.

Q. Refers to D 28. You did say that if the 
20 alleged flood had taken place the output of

ore would have been affected by a
substantial drop? 

A. That you cannot take into account because
the washing may be on the last day of the
month and the sale may be on the next day
of tiie month.

Q. I would like to know if you have got vouchers 
of sale showing from January right up to June. 

A. Tea.

30 Q. From January to May you have signed vouchers 
from Eastern Smelting but from 4th of Hay to 
19th May you have only an ordinary voucher. 
Can you tell me why this statement for the 
month of May was not signed? 

A. Eastern Smelting issued several copies.
This particular copy which was not signed I 
was not aware of?

Court; What are the dates of the statements? 
ITlltfcMay to 19th May.

40 Q. You did not give us any of these statements
but we served every voucher and documents? 

A. You can always ask Eastern Smelting to verify 
that.
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In the High Q. Mr. Wong. I put it to you that in March 1965 
Court you received a complaint from the plaintiff

   Co. about seepage of water to their land? 
Defendants' Did you receive that complaint? 
Evidence A. I remember it was in March. It was a letter 

or» addressed to the Mining Oo. by the plaintiffs' 
27 solicitors. 

Wong Ohong Ohow
Cross- Q. As a result of this complaint your manager 
examination raised the bund and put up a left bund. Vater 
23rd July 1969 escaped causing damage to the clay dump, 10 
(continued) brick kiln and brick-shed. There was a

complaint. There were some negotiations for 
settlement. Nothing came through, so this 
matter came to court?

A. You talk about negotiations but I deny 
there was nothing.

Re-examination Re-XN; (by Mr. Peddie);

Q. You have been asked to prepare certain photo 
graphs two of them being 24 D and 25 D. 
Can you compare 24 D and 25 D both above the 20 
ditch line? Ihen you have 24- H and 25 E 
again both cutting the ditch line. 24 E and 
24 G also as taken in December not showing 
the ditch line.

A. Yes.

Q. Did owner of the neighbouring land bring any
proceedings against you? 

A. No.

Q. Refers to 24 G and 24 E. You see in both
these photographs there are a few posts 30 
sticking up. Can you tell us who put up 
those posts?

A. Yes, the post sticking out in 24 G beside the 
big building.

Q. In 24 I you see the building and the post? 
A. Yes.

Q. Why are these posts there? 
A. I cannot remember.

Q. Do you know who put those posts there?
A. I do not know who put them there. 40

Q. Refers to 24 F, Is it correct to say the new
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bund is lined up with one of those posts? 
A. Yes.

Q. When did you know bund on the right was there? 
A. Only when we came to court.

Q. When did you know that their case was that it 
was the discharge from this pipe that caused 
the flood?

A. Only when we came to court.

Q. As far as these damages are concerned we were 
getting particulars of their damages claim 
right up to last Saturday morning.

A. Yes.

Q. What is the purpose of Eastern Smelting
certificates? 

A. We were selling ore to Eastern Smelting and
they have to pay us for the amount shown.

Case for the defendants

In the High 
Court

Defendants' 
Evidence

No.2?
Vong Ghong Chow 
He  examination 
23rd July 1969 
(continued)

20

30

No. 28 

Judgment

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR 

CIVIL SUIT NO. 1264 OF 1965

Hiap Lee (Cheong Leong & Sons) 
Ickmakers Ltd.

And

Plaintiffs

Weng Lok MiTring Company Ltd. ... Defendants 

JUDGMENT OF RAJA AZLAN SHAH. J.

This is an action by the plaintiffs for 
damages caused to their land and premises in conse 
quence of the escape of water from the defendants' 
reservoir of water which had burst when the half 
completed bund on the defendants' land could no 
longer contain the reservoir of water.

No. 28
Judgment
19th March 1971

The plaintiffs' case is that they are and were
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In the High 
Court

Judgment
19th March 1971
(continued)

at all material times the owners and occupiers of 
land and premises known as Lot 3332 adjacent to the 
land owned and occupied by the defendants. The 
defendants were carrying on mining operations on 
their land known as Lot 4661. The plaintiffs, on 
the other hand, were brickmakers. The plaintiffs' 
premises lie at the foot of a half completed bund 
on the defendants* land and at the boundary 
between the plaintiffs 1 land and the defendants' 
land. The plaintiffs claimed that on or about tiie 10 
end of April 1965 owing to the negligence of the 
defendants, their servants or agents by not 
completing the bund, the half completed bund could 
no longer contain the reservoir of water and -die 
aforesaid reservoir of water burst and the water 
therefrom escaped and damaged their land. They 
contended that the defendants had failed to guard 
against the bursting of the reservoir when they 
had the knowledge or means of knowledge that such 
a disaster might occur, regard being had to the 20 
condition of the bund at the material time, and 
further or alternatively, that the said reservoir 
was of such dimensions and the water impounded 
therein was of such a volume that the said water 
if it escaped therefrom was likely to injure the 
plaintiffs' land and premises. They also claimed 
that the defendants were liable for nuisance.

In their defence, the defendants claimed 
that the plaintiffs were not the owners and or 
occupiers of the said land and premises (Lot 3582) 30 
and denied that the bund between the land occupied 
by them and that occupied by the plaintiffs was at 
any time half completed. They averred that such 
bund was fully completed apd fully maintained at 
all material times. They also denied that they 
had at any time maintained upon their land 
adjacent to the plaintiffs' land any reservoir of 
water and that any bund had collapsed allowing 
water to escape onto the plaintiffs' land and 
that they or any of their servants or agents had 40 
been negligent. They contended that the alleged 
loss and, damage or any of it sustained by the 
plaintiffs were not caused by the escape of water 
from land occupied by the defendants. They also 
denied nuisance.

There was a dispute as to the correct boundary 
between the two said lands because the boundary 
stones were all missing except for one. It is
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not disputed that some previous miner had worked 
on the land before the defendants came. The 
defendants contended that in the course of the 
mining by the previous miner the boundary had been 
crossed and the right bund had been constructed, 
and that when the defendants came onto the land 
they were sure that the right bund marked the 
boundary and that the area which was subsequently 
covered by water was part of the Training lease. 

10 Besides the right bund there was also a previous 
mining hole. The defendants admitted that there 
was water on the plaintiffs 1 land. In order to 
stop further escape of water, the defendants 
constructed the left bund. This was necessary 
because the right bund was lower. A spillway 
was then constructed as an outlet for rain water 
because before the spillway was constructed 
water flowed from other ditches.

The height of the right bund was also raised. 
20 This was necessary because tailings had gone into 

the pool, thereby increasing the level of water. 
The left bund whi.ch was constructed sometime in 
March or April was meant to retain the water. To 
construct the said bund, a gravel pump was used 
to carry sand and tailings. It is admitted by 
the defendants that at the material time the left 
bund was half completed.

The defendants practised a system called the 
circulating system. This system is normally used

30 if the miner is short of water. By this system 
the miner takes the water from the reserved? .ujfil 
uses it for mining. Then the water goes into the 
tailing area and from there it goes into the 
spillway, and in this instant mine No. 2 uses 
that water again. Other pipes were used to dis 
charge tiie water, sand and tailings. It is 
contended by the plaintiffs that it was this 
water from these pipes which had flowed into the 
defendants 1 pool and escaped onto the plaintiffs'

4O land through the place where there was no bund. 
Had there been a completed bund, the plaintiffs 
contended the water would not have escaped onto 
their land, thereby damaging their brick-kiln, 
the sheds used for storing bricks and dump A.

The plaintiffs are bringing their claim under 
the heads of negligence, the principle in Bylands

In the High 
Court

No.28
Judgment
19th March 1971
(continued)
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In the High 
Court

No.28
Judgment
19tfr March 1971
(continued)

10

20

v. Pletoher^ *•' and nuisance. They also pleaded 
that tfce principle of res ipsa loquitur applies. 
It is to be noted that there is, on the facts, a 
clear case of trespass to land. But since the 
plaintiffs are not claiming under this head, I 
will refrain from expressing any view.

Since the plaintiffs are claiming under 
three heads, I find it convenient to deal first 
with the claim under the head of negligence. The

Principle if clearly laid down in Donoghue v. tevenaonCg? by Lord Atkin at p. 581": "aaie rule 
t&at ydu~"are to love your neighbour becomes in 
law, you must not injure your neighbour; and the 
lawyer's question, who is my neighbour? receives 
a restricted reply. You must take reasonable 
care to avoid acts or omissions which you can 
reasonably foresee would be likely to injure your 
neighbour. Who, then, in law is my neighbour? 
The answer seems to me - persons who are so 
closely and directly affected by my act that I 
ought reasonably to have them in contemplation as 
being so affected when I am directing my mind to 
the acts or omissions which are called in question."

The standard of care which the defendants 
should have exercised is stated by Lord Eeid in 
The Wagon Mound (Ho. 2) w at page 512: "If a 
real risK is one wnich would occur to the mind of 
a reasonable man in the position of defendants' 
servant and which he would not brush aside as far 
fetched, and if the criterion is to be what that 
reasonable man would have done in the circumstances, 
then surely he would not neglect such a risk if 
action to eliminate it presented no difficulty, 
involved no disadvantage *pA required no expense."

In the local case of the Pacific Tia./.\ 
Consolidated Corporation v. Boon wee aannr ' the 
federal uourt held that the degree of care taken 
must be commensurate with the risk.

In this instant case, the fundamental issue 
is: what caused the escape of water onto the 40 
plaintiffs 1 land thereby damaging their brickworks' 
premises.

30

(1) (1866) L.B. 
(3) (1966)

1 E: 
3 W.L.R.

r. 265
498

(1932) A.O. 562 
1967) 2 M.L.J. 35
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It is the plaintiffs' contention that the In the High 
escape of water was caused by the half-completed Court 
bund which could no longer retain the water, which    
was discharged by the pipe into the reservoir, and No.28 
as a result of which the plaintiffs 1 land was 
flooded under 3 feet of water. The defendants, 
however, put in evidence that everything was 
satisfactory and that there was nothing to indicate (.continued; 
the possibility of water escaping onto the 

10 plaintiffs 1 land when the Mining Inspector
inspected the area about eleven days before the 
alleged flooding; and that the Mining Department 
would not have permitted the use of the land 
without adequate provision to retain water within 
tile boundary. But the defendants later admitted 
the existence of the half completed bund and the 
escape of water but contended that the escape was 
negligible as to cause the damage claimed by the

Slaintiffs. I find the defendants' contention 
ard to believe. It has been admitted by the 

defendants (R.E.S. Curtis) that the pipe is capable 
of discharging about 2, 000 gallons of water per 
minute and that there were other pipes discharging 
water and slime into the tailing area which was 
then used for the two mines (evidence of Wong 
Chong Chow, D.W.8). Furthermore, Mr. Markandan 
(D.V.I) the Acting Deputy Director of Meteorological 
Science, Malaysia, gave evidence that the rainfall 
in that month of April was 2.92 inches above

30 average for April and that the highest rainfalls 
recorded during that month were on the 23rd, 26th 
and 30th April 1965, the time of the alleged 
incident. Mr. Wong Chong Chow (D.W.8), in cross- 
examination, admitted that he had received a 
complaint from the plaintiffs in March about the 
seepage of water onto the plaintiffs' land and 
that he had not taken any action except in raising 
the height of the bund and that in April he thought 
it necessary to construct the left bund because he

4O realised that they had encroached on the neighbour 
ing land. He further said that if water had risen 
by 3 feet and gone over the side, it will go to 
whichever direction is low and subsequently agreed 
that water had gone over the bund. In the 
circumstances, I am of the opinion that since the 
left bund was half completed and that there was a 
complaint of an escape of water earlier, the 
defendants should, as reasonable men, have 
realised that there is a likelihood of water

50 further escaping onto the plaintiffs 1 land and
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In the High 
Court

Ho.-28
Judgment
19th March 1971
(continued)

causing damage. The Defendants had not taken
adequate provision to safeguard such further
escape of water onto the plaintiffs 1 land when
they knew that there was already an escape of
water on the said land, and by having a half
completed bund they ought to have realised that
there is a greater risk of flooding due to rain,
and as Gill J. (as he then was) said in Hoon Wee
ghim y. Pacific !Ein Consolidated Oorpn. C?> at
page 2>i: "in a tropical country sucn as Malaya 10
a heavy shower can certainly not be held to be
an act of God" as to afford a defence to the
defendants. Ihere is sufficient evidence to
show that the defendants had been negligent to
exercise the duty of care towards the plaintiff
as laid down in Sonoghue_v. Stevenson Csupra).
The fault lies witu the defendants In not
completing the left bund when they knew that the
level of water in the reservoir had risen, and
in leaving the left bund half completed when they 20
should have known that a heavy rain would cause
the water to go over the bund, thus flooding the
adjoining area. I therefore hold that the
plaintiffs 1 claim under negligence succeeds.

X will now proceed to deal with the second 
issue, that is, whether this instant case falls^ 
under the rule laid down in Hylands v. gletcheiv1 J 
Blackburn J. in delivering the judgment or me 
Court of Exchequer Chamber said: "We think that 
the true rule of law is, that -the person who for 30 
his own purposes brings on hie lands and collects 
and keeps there anything likely to do mischief if 
it escapes, must keep it at his peril, and, if he 
does not do so. is prima facie answerable for all 
the damages which is the natural consequences of 
its escape." So make the defendants liable under 
this rule it must be proved that he made a "non- 
natural use" of the land, and the rule does not 
apply unless there has been an escape from the 
land of the defendants to a place outside his 40 
control: see Head v. larons & Co. Ltd.(7) By 
"non-natural use" of tne land it means that there 
must be "some special use bringing with it 
increased danger to otters, anil (which) must not 
merely to the ordinary use of the land or such a

(5) (1966) 2 M.L.J. 240 6.251

(7) (1945) K.B. 216 affirmed (194-7) A.O. 156

1866) L.H.1 Ex.265; (affirmed) (1868)Ii.H.
3H.L.330
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use as is proper for the general benefit of the In the High 
community": see JRickards y. Lothian.\°J This Court 
expression is highly flexible and fh"e courts have    
sought to interpret it in accordance with content- Ko 2a 
poraneous needs. As Lord Porter on page 176 « «» 
said: "... each seems a question of fact subject Judgment 
to a ruling of the judge as to whether ... the 19tb March 1971 
particular use can be non-natural, and in deciding (continued) 
this question I th1 nfr that all the circumstances 

10 of the time and place and practice of mankind 
must be taken into consideration so that what 
might be regarded as ... non-natural may vary 
according to those circumstances. 11 With regard 
to the duty of care of miners towards their 
neighbour under this rule Ong. F.J. (as he then 
was; in the local case of Pacific Tin Consolidated 
Corporation v. Eoon Vee (EhlnC?; said; "in my view,
natural user of their property does not imply that 
miners had carte blanc!ie to carry on their nn.yH r> 

20 operations -LP any n^rma^ they tM^fr fit, however
hazardous to their neighbours."

In the instant case, the relevant question 
to be determined are first, whether the defendants 
had, for their own purpose, brought onto their 
land and kept and collected anything likely to do 
mischief if it escapes; secondly whether that was 
a non-natural use of their land; and lastly, if 
it does whether the damage suffered by the 
plaintiffs were the natural consequence of its 

30 escape.

The thing alleged to have escaped and 
damaged the plaintiffs' brick kiln, stores and 
"their dump A was the escape of water from the 
defendants' reservoir. It is not disputed that 
before the defendants came there was already on 
the land the reservoir of water. Some previous 
miner had built the reservoir for their mining 
purposes. There was also an encroachment of title 
plaintiffs* land by the previous miner. The 

40 defendants admitted that there was water escaping 
onto the plaintiffs 1 land before the alleged 
incident. In order to stop further escape of 
water, and to retain the water for their mining 
operations, the defendants raised the height of 
the right bund since the water level in the

(8) (1913) A.C. 263 @ 280
(9) (1967) 2 M.L.J. 35 @
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reservoir had risen due to tailings falling into
the reservoir, for this purpose too, they
constructed the left bund which was half
completed when the alleged incident occurred.
All this time the defendants were innocently
mistaken about the correct boundary and contended
that the encroachment of the plaintiffs 1 land
was due to this innocent mistake. The area of
encroachment was 0.616 of an acre. It was put in
evidence that the mining hole had encroached on
the plaintiffs' land about 20-25 feet deep and 10
about 6-7 feet 1& extent (evidence of D.V.5)
that is, between the boundary and the buildings
on the plaintiffs 1 land.

The Inspector of Mines (D.W.5) gave evidence 
that the previous miner had used the adjoining 
land as a tailing area, and that since the flow 
of water is to the east it was necessary to build 
a bund to retain the water. When the defendants 
discovered that they had encroached on the 
plaintiffs' land they speeded up building the 20 
left bund by installing a pump to pump tailings. 
Besides this pump, there were also other pipes 
discharging slime and water. A spillway was also 
built to help the water circulation into the 
water pump. Before the spillway was built water 
flowed from other ditches.

The Mine Manager (D.W.6) also gave evidence 
that water is bound to escape when in excess, 
and contended that if flood occurred mining work 
will stop. He gave evidence that mining output 30 
was regular and normal. (Do support this B.V.8 
produced sale records for the period January to 
June 1965. I find this piece of evidence without 
substance. It is most peculiar that, if there 
had been a regular sale for the month of May, as 
idle defendants contended, the sale certificates 
for that month had not been signed by either the 
buyer or the defendants themselves. To my mind, 
this goes to show that there is in fact no output 
of tin for the month of May. Unless the 40 
defendants could furnish further evidence to 
support their claim, I am inclined to thirtc that 
this is evidence to prove the incidence of the 
flood.

Under the rule in Bylands y. Fletcher, the 
defendants would be liable ir -cney collect; or 
accumulate water which if it escapes causes
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damage to the plaintiffs. The reservoir of water 
was already there when the defendants came. But 
there is sufficient evidence to show that the 
defendants did collect and accumulate it for their 
mining purposes. She defendants gave evidence 
that they built the left bund not only to stop 
further escape of water but also to retain it for 
their mining purposes. They were practising what 
is called a re-circulating system which necessi- 
tates the accumulation of water. The question is 
whether this was a non-natural user of their land. 
(Co be non-naturel user "it must be some special 
use bringing with it increased danger to others, 
and must not merely be an ordinary use of the land 
or such a use as is proper for the general benefit 
of the community ".'$) The Defendants already knew 
that there was a seepage of water onto the 
Plaintiffs' land. They also knew that the level 
of water in the reservoir had risen, and had to 
raise the height of the right bund. They later 
constructed the left bund but it was half 
completed. Having a half-completed bund with pipes 
discharging water and slime into it clearly brings 
with it increased danger to the plaintiffs, 
especially so when the defendants knew that the 
water level had risen and that there was a 
previous seepage of water and that there was 
evidence that the rainfall for that April was 
heavier than was normally experienced for the month 
of April. As Ong, F.J. in the Pacific Tin 
Consolidated Corporation v. Hoon Wee mtnTsaid; 
"... non-natural user of their property cfoes not 
imply that miners had carte blanche to carry on 
their mining operations in any manner they think 
fit, however hazardous to their neighbours." In 
that case, the appellants, for the purpose of 
their dredge m-iim.'yig operations maintained on their
lands large ponds separated from each other by 
intermediate bunds. By means of spillway the 
flow of water from one pond to another was 
regulated and the water level of each pond was 
maintained as desired. The lands being situated 
in an inclined valley, with a drop of some 60 
feet, step ponds had to be constructed well 
above ground level. A large breach in the bund 
between the two large ponds (which together 
held nearly 550,000,000 gallons of water) caused 
such a violent outflow from the higher pond to

(8) per Lord Moulton in Bickards v. Lothian
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the other on the lower level, that the combined 
volume of water broke through the perimeter bund, 
causing extensive damage to life arid property in 
the low-lying lands adjacent to ponds. In the 
federal Court, the Lord President said: "... the 
said bund was put to uses for which the appellants 
knew, or ought to have known, that it was unsuit 
able and hazardous to their neighbours. I also 
find as a fact that the bund was put to a non- 
natural user when it was made to hold water in 10 
great quantities instead of slimes." In the 
instant case, the left bund was a non-natural 
user when it was made to hold water when it was 
still half completed and at a time the defendants 
knew that the level of water in the reservoir had 
risen; and that the defendants should have known 
that a heavy rainfall should cause the level of 
the water to rise anfl flow over the bund to the 
Plaintiffs 1 land and causing damage thereto. 
The fact that the level of water was not given in 20 
evidence is of little effect -to the plaintiffs* 
claim. Though the actual date of the happening 
was not given, it does not defeat the plaintiffs* 
claim since there is overwhelming evidence to 
show that there was an escape of water causing 
damage to the plaintiffs* land. The surveyor 
(P.W.2) gave evidence that there was still mud, 
sand and water on the 0.616 of an acre of the 
encroached area, and that the water was traced up 
to the bund on the left of the sketch - on lot 4661, 30 
that is, the defendants 1 land. This survey was 
done about a month after the alleged flood. The 
presence of water on the plaintiffs* land is 
further corroborated by the photographs 240, 24G 
and 24-? taken sometime in the middle of Hay. 
These photographs too showed that there was still 
water on the plaintiffs* land. She defendants 1 
plea that though there was an escape of water, 
the escape was negligible to cause the damage as 
alleged by the plaintiffs is without substance. 40 
D.V.4-, Mr. Ourtis, gave evidence that the pipe was 
capable of discharging 2,000 gallons of water per 
minute and D.V.5 also said that though Lot 4661 
was originally used as tailing area for one mine, 
from 21st August 1964- to 20th August 1965 it was 
used as tailing area for two mines. D.W.8 also 
gave evidence that there were other pipes dis 
charging slime and water into the tailings area. 
B.W.I then gave evidence that the highest days of 
rainfall were at the end of April. If my opinion, 30
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these go to prove that an escape of water in a big In the High 
volume was most probable and in fact did happen. Court 
Furthermore, the defendants' admission in    
constructing the left bund as a safety bund and No.28 
which bund was left half completed goes to prove judoment 
that the danger of water escaping and flooding laJfr MOW* io/n 
the plaintiffs' land was evidence to the defendants 
by the end of April. In the circumstances, the 
plaintiff succeeds in making out a case under the 

10 rule in Eylands v. Fletcher.

The plaintiffs had also claimed that the
defendants are liable in nuisance. To be liable in
nuisance, it must be proved that the defendants
had interfered with the plaintiffs' enjoyment of
their land. It is the essence of nuisance that
there must be an invasion of the plaintiffs'
interest in the enjoyment of their land, and this
invasion of interest may either be intentional or
negligent activity on the part of the defendants. 

20 In otiier words, the defendants may be held to have
committed the tort of private nuisance (as is the
case here) "when (they are) held responsible for
an act indirectly causing physical injury to land
or substantial interfering with the use or enjoy 
ment of land or of an interest in land, where,
in the light of all the surrounding circumstances,
this injury or interference is held to be
unreasonable. 11 (see Street's Law of Torts, 4th
Edition, page 215). In the instant case, the 

30 defendants admitted that they already had water on
the plaintiffs 1 land when they came there. Some
previous miner had worked on the land before the
defendants came. As such, there was an invasion
of the plaintiffs' interest by the previous miners
and the defendants as successors had continued the
said nuisance without taking any steps to put an
end to it. As Viscount Maugham in Sedleigfa
Denfield v. O'OallaehandO) said at p.894: "In
my opinion, an occupier of land f continue' a 

40 nuisance if, with knowledge or presumed knowledge
of its existence, he fails to take reasonable
means to bring it to an end though with ample time
to do so; he 'adopts' it if he makes any use of
the erection, building bank or artificial contri 
vance which constitutes the nuisance." The right
bund was also found to have encroached on the
plaintiffs' land; and since they had made use of

(10) (1940) A.O. 880 @ 894
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this bund they had therefore 'adopted* the nuisance 
because as the defendants said, they then construc 
ted the left bund when they realised that they had 
encroached on the plaintiffs 1 land. The defendants 
are also liable for the damages caused by the flood 
from the reservoir of water on the defendants' 
land. The reservoir of water which was contained 
by the half completed bund was an offending 
condition which would threaten to be a nuisance if 
the water escaped. She water did escape and as 10 
Lord Atkin in Sedleigh Denfield v. O'Oallaghan 
(supra) on page B9b said: "it is probably strictly 
correct to say that so long as the offending 
condition is confined to the defendants' own land 
without causing damage it is not a nuisance, 
though it may threaten to become a nuisance. But 
where damage has accrued the nuisance had been 
caused." I therefore hold that the defendants are 
liable. Accordingly the plaintiffs' claim under 
negligence Bylands v. Fletoher and nuisance 20 
succeeds.

The plaintiffs claimed both special and 
general damages. The terms 'special damage9 and 
'general damage' are used in contradistinction. 
Both may be pleaded, but the proof and quantifica 
tion differ. To a^opt the words of Bo wen, L.J. in 
Hatcliffe v. Evans (1892) 2 Q.B. 524 at 528: 
"Lest we should be led astray in such a matter 
by mere words, it is desirable to recollect that 
the term 'special damage 1 , which is found for 30 
centuries in the books, is not always used with 
reference to similar subject-matter, nor in the 
same context. At times (both in the law of tort 
and of contract) it is employed to denote that 
damage arising out of the special circumstances 
of the case which, if properly pleaded, may be 
superadded to the general damage which the law 
implies in every breach of contract and every 
infringement of an absolute right: see Aahby v. 
Whitev.Il). In all such cases the law presumes 40 
that some damage will flow in the ordinary course 
of things from the mere invasion of the plaintiffs' 
rights, and calls it general damage. Special 
damage in such a context means the particular 
damage (beyond the general damage), which results 
from tiie particular circumstances of the case, 
and of the plaintiffs' claim to be compensated,

(11) 2 Ld« Raym. 938; 1 Sm. L.O. 9th ed.p.268
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for which they ought to give warning in thdir In the High 
pleadings in order that there may be no surprise Court
at the trial." Viscount Bunedin said.in Admiralty

there be any special damage wnich is attribu- judgment
I A +•»«> 44* A Mvt»tm<*A*1 rt/*4- +?V»e4r ort&nn ol Aamarr&a U MUglllOli v

Commissioners v. S.S. Susquehanna v,*^/ at p. 551:q 
d

table to the wrongful act that special damages ij_qtg MO^QV, 1971 
must be averred and proved, and, if proved, will ?««*»« T««*I 
be awarded. If the damage be general, then it, ^conmnuea; 
must be averred that such damage has been suffered, 

10 but the quantification of such damage is a jury 
question.

The Plaintiffs gave the following particulars 
of special damage:

1. Loss of 1,980 lorry loads of brick-making 
earth, #7 "~"

2. Costs of transportation at #57-
per lorry load $9,900/-

3. Loss of 10,000 bricks at V per
brick jS 400/- 

20 4. Cost of repairs to floor of
brick shed $ 800/- 

5. Loss of service of brick kiln
for one month ffl.5007-

#19,7137-

I will deal with each of them in that order.

1. Loss of 1*980 lorry loads of brick-making 
eartai, g7.,J3

Mr. fan Kirn Hoi (P.V.I) the Managing Director 
of the Plaintiff Company gave evidence that there 

30 were three dumps (A, B and 0) for depositing the 
brick-making earth (clay) and that it was Bump A 
which was affected by the flood. Prior to the 
flood, the Company had dumped all the clay in 
Bump A. The clay completely filled Bump A and 
came up to a height of 3 feet from the ground.

Mr. fan Kirn Choo (P.V.6), the Factory Manager 
and Director of the Plaintiff Company, testified 
that he bought the clay from one Idm Kirn Seong 
(P.V.7) and others. Sim Kirn Seong was called as 
witness. I find him an unsatisfactory witness. 
When first called, he said that he had licence to 
extract clay but when recalled, he gave an

(12) (1926) A.C. 655 @ 661
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entirely different statement: that he had no 
licence and that he was working under contract to 
another person who was said to have a licence. He 
kept no records of the sales of clay.

Plaintiffs' accounts and records suffered from 
substantial omission. The Plaintiffs' clerk at the 
brick factory, Mr. Kong Nam Fatt (P^W.8) calculated 
the amount of clay in Dump A from the commission 
(at 75tf per lorry load) paid to the lorry driver. 
Xhe commissions paid were said to be recorded in 
the 'commission book 1 . But this 'commission book 1 
was never traced.

10

When a lorry load of clay arrived, three 
copies of the record were made out. She first copy 
was sent to the plaintiffs 1 office at Ipoh Boad, 
the second copy was given to the vendor and the 
third copy was retained in the plaintiffs 1 brick 
factory. Notwithstanding that three copies of each 
delivery were made out, the plaintiffs failed to 
trace many of them. 20

As for the accounts, P.V.I said he never 
checked the accounts of the plaintiff company. The 
accounts were far from satisfactory, even P.W.I 
admitted "I do not know if the accounts are 
correct. M

Xhe clay was said to be tipped into Dump A 
at one point of the dump. Dump A was situated in 
a rather inaccessible part of the plaintiffs' land. 
If 1,980 lorries had in fact gone there, there was 
little evidence of that on the land except a small 30 
track. Also Mr. J.B. Boss (D.W.7), a Civil 
Engineer, testified to the difficulties of filling 
the dump from only one tipping point.

As to damage to the clay, P.W.6 admitted that 
water itself would not affect the clay. But he 
claimed that the top 3 feet of clay was washed away 
by the flood and that sand covered the dump to 
about 2-3 feet. D.W.7 said it was not possible 
for the flood to wash away 3 feet of clay in the 
dump. Moreover, he said that sand would not 4O 
permeate the clay and the sand could be scrapped 
off.

In these circumstances, I find that plaintiffs 
have failed to prove that (i) 1,980 lorry loads of 
clay were in fact dumped into Dump A (ii) such clay
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was damaged by the flood. In the High
Court

2. Post of transportation at #3A per lorry    
loaa. g9,9QQ/~ Ho. 28

(Chough the plaintiff company uses both their iqroh 1Q71 
own lorries as well as hired lorries, they claimed ' 
#'5/- per lorry. Hie omissions in the accounts 
and records stated in the preceding section 
similarly affect this claim which is intimately 
connected with the claim for 1,980 lorry loads of 

10 clay.

Since there was one voucher for each lorry 
used, there should be 1,960 vouchers. Both P.V.8 
{the olerk at plaintiffs' briok factory) and P.W.9 
(the clerk at plaintiffs* Jpoh Road office) testi 
fied to the loss and destruction of vouchers. 
This claim was for #9,900/- and P.V.I admitted 
that |J9,000/- worth of vouchers were lost.

Hot only was there no proof that 1,980 lorries 
were used, there was not even proof that any 

20 lorries used were for carrying clay to the dump
and not bricks from the factory, fids claim fails.

3. Loss of 10.000 bricks at 4* per brick. flftOO/-

P.W.6 gave evidence that 10,000 pieces of un 
baked bricks were damaged by the flood. He said 
that these damaged bricks could be used again, 
but that would cost more than to make fresh ones.

There was no proof that 10,000 pieces were 
damaged, this being the estimate of P.W.6. Xhe 
photographs indicated some damage but did not show 

30 tiie extent of damage or the number of bricks
damaged. Some unbaked bricks could very possibly 
be damaged by the flood, but plaintiffs have not 
proved their claim. I disallow this claim with 
some reluctance.

4. Post of repairs to floor of brick shed, #SOO/-

P.V.6 testified that the cost of repairs to 
the brick- shed amounted to #800/~. He said that 
this was only for labour charges. He said he 

40 e mployed 20 outside labourers for 10 days at
jw4/- per person to remove the damaged bricks and 
debris and covered the floor with sand. However,
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this claim was unsupported by any documents. No 
proof of this expenditure was tendered. In these 
circumstances, plaintiffs fail in this claim too.

5« Loss of service of brick kiln for one month,

P.V.6 testified that each kiln was burnt three 
times a month and that each burning would bring in

§,J500/- profit. From these facts, he claimed 
J.,500/- for the loss of the service for one 

month of a kiln damaged by the flood. 10

There was no proof of any damage to the kiln. 
Even if there was damage, there was no proof that 
the kiln was rendered unfit for burning for one 
month. Moreover, there were no accounts to 
substantiate the claim of #500/- profit per 
burning. The claim fails.

The Plaintiffs fail in each of the five claims 
for special damages, these claims were character 
ised by the poor quality of evidence tendered and 
the general lack of proof. 20

I come now to general damages. Since the 
defendants 1 liability is established (under 
negligence, the Rule in Bylands v. gletoher and 
nuisance), the plaintiffs are entitled to general 
damages. As stated earlier, the law presumes 
general damages once liability is established 
and the quantification of such damages is for the 
court. Taking all the circumstances into account, 
I award general damages of #3,000/«- and costs.

Sd: RAJA AZLAN SHAH.

(HAJA AZLAN SHAH) 
Judge, High Court, 

Judge.

30

Kuala Iiumpur, 
19th March 1971.

Mrs. Santha Menon for the plaintiffs. 

Mr. S.B.K. Peddie for the defendants.
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IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR In the High
Court

OIVIL SUIT NO. 1264 OF 1963 —— —————————————————— Ho.29 
Between Order

Hiap Lee (Gheong Leong & Sons) ... Plaintiffs 19th lfaroh 19?1 
Brickmakers Limited 

And

Weng Loir Mining Co. Ltd. ... Defendants 

BEFORE THE HONOURABLE MR. JUSTICE RAJA AZLAN SHAH 

OBIS 19th DAY OP ffEBHUARY 1971 IN OPEN COURT

ORDER

10 OBIS SUU coming up for hearing on the 14th,
15th, 16th days of April, 1969, 22nd. 23rd and
24th days of April, 1969 and on the 21st, 22nd and
23rd days of July, 1969 in the presence of Mrs.
Santha B. Menon of Counsel for the Plaintiffs and
Mr. S.D.K. Peddle of Counsel for the Defendants
AND UPON REAPING the Pleadings herein AND UPON
HKAKiMj the evJEcTence and arguments of counsel""
aforesaid 13? WAS ORDERED that this suit do stand
adjourned for Judgment and the said Suit coming 

20 on for Judgment this day in the presence of Mrs.
Santha B. Menon of Counsel for the Plaintiffs and
Mr. 8.D.E. Peddie of Counsel for the Defendants
IT IS ORDERED that the Defendants do pay to the
Plaintiffs a sum of Dollars Three thousand (#3,000/-)
being general damages AND IT IS FORTH HIH ORDERED
that the costs of this suit be taxed by the proper
officer of this Court and be paid by the Defendants
to the Plaintiffs.

Given under my hand and the Seal of the Court 
30 this 9tfc day of February 1971.

Sgd: Abu Bakar bin Awang 
SENIOR ASSISTANT REGISTRAR

HIGH COURT 
KUALA LUMPUR.
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In the federal IN TEE FEDERAL COUKT OF MALAYSIA HODDEN AS 
Court

—— (APPELLATE JURISDICTION) 
No. 30 

Memorandum of FEDEBAI, POOHC OIVIL APPEAL NO: 34 OF 1971
Appeal -n o_ 
ioth May 1971 Between

Weng Lok Mining Oo. Ltd. ... Appellants 

And

Hiap Lee (Oheong Leong & Sons)
Brickmakers Ltd. ... Respondents

(In tbe matter of Civil Suit No. 1264
of 1965 in tbe High Court in Malaya at 10
Kuala Lumpur

Between

Hiap Lee (Gheong Leong &
Sons) Brickmakers Ltd. ... Plaintiffs

And

Weng Lok Mining Co. Ltd. ... Defendants) 

MEMORANDUM OP APPEAL

Weng Lok Mining Oo. Ltd., tbe Appellants 
abovenamed appeal to tbe Federal Court against the 
whole of the decision of the Honourable Mr.Justice 20 
Raja Azlan Sbab given at Kuala Lumpur on the 19th 
day of March 1971 on tbe following grounds:-

1. The learned trial Judge was wrong in holding 
that tbe fundamental issue was what caused tbe 
escape of water onto tbe Plaintiffs 1 land thereby 
damaging their brickwork premises. The funda 
mental issues were first whether there bad been 
any escape of water during tbe course of tbe 
Defendants mining operations or whether there bad 
been water on the Plaintiffs 1 land before title 30 
Defendants commenced mining and second whether 
the water on the Plaintiffs 1 land bad caused any 
damage to the Plaintiffs.

2. In rejecting tbe Defendants' contention that 
any escape of water was negligible and did not
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cause damage to the Plaintiffs the learned trial 
Judge failed to take into account the fact (which 
he himself found) that there was no evidence what 
soever of damage suffered by the Plaintiffs and 
that the lack of such evidence corroborated and 
supported the Defendants 1 contention. The grounds 
advanced by the learned trial Judge as the reason 
for rejecting the Defendants' contention offer no 
reason for rejecting it.

10. 3. The learned trial Judge in stating that D¥8 
had admitted receiving a complaint in March 
relating to seepage of water failed to consider 
the whole of the evidence given by the said witness 
relating to the complaint. The evidence read as a 
whole established that the Plaintiffs made no 
complaint prior to the 28th May 1965.

4. She learned trial Judge's opinion that, since 
the left bund was half completed and there was a 
complaint of an escape of water earlier, the

20 Defendants ought to have realised the likelihood
of water further escaping fails to take into account 
the fact that work was begun on the construction of 
the left bund before any complaint of escape had 
been made and that the work was begun because it 
had been realised that there was and had for some 
time been an encroachment by the Defendants into 
the Plaintiffs land so that the left bund was 
necessary to put an end to the encroachment. She 
only method whereby the encroachment could be

50 rectified was by construction of the left bund but 
construction of the said bund inevitably required 
a period of time and there was no method of 
putting an end to the encroachment during the 
period required to construct the bund.
5* In holding that the Defendants had not taken 
adequate prevision to safeguard further escape of 
water onto the Plaintiffs' land when they knew 
that there was already an escape and by having a 
half completed bund the Defendant ought to have 
realised that there was a greater risk of flooding 
due to rain the learned trial Judge

(a) failed to bear in mind that the escape 
of water had occurred before construction 
of the left bund was begun.

(b) failed to bear in mind that the escape

In the Federal 
Court

No. 30
Memorandum 
of Appeal 
20th May 1971 
(continued)
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In the Federal had been caused by mutual mistake as to 
Court the correct boundaries.

Ho.30 (c) that the mistake as to boundaries had been 
Memorandum of caused by the activities of the persons 
Appeal mining the Defendants' land before the 
20th May 1971 Defendants did so. 
(continued)

(d) that the construction of the left bund was 
the only method open to the Defendants to 
put an end to an encroachment which had 
not originally been caused by them and 10 
which they had only just discovered.

(e) that the evidence showed that the bund was 
not left half completed but had only 
reached the stage of half completion when 
the Plaintiffs 1 complaint was received 
and was subsequently fully completed as 
soon as it was possible to complete it.

6. In holding there was sufficient evidence to 
show the Defendants had been negligent to exercise 
the duty of care -towards the Plaintiffs the learned 20 
trial Judge misdirected himself as to the true facts 
of the case.

?. In holding that the fault lay with the 
Defendants in not completing the left bund when they 
knew the level of water in the reservoir had risen 
and in leaving the left bund half completed when 
they should have known that a heavy rain would 
cause the water to go over the bund the learned 
trial Judge

(a) failed to appreciate the true reason for 50 
the construction of the left bund.

(b) failed to appreciate that there was no 
evidence to show that the left bund was 
left half completed as opposed to having 
reached a stage of half completion at the 
date of the Plaintiffs' complaint.

(c) failed to appreciate that the completion 
or non-completion of the left bund was not 
the cause of the escape of water which had 
been caused by the activities of a 40 
previous miner.

(d) failed -to appreciate that all evidence
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directed to the reason for construction 
of title left bund established that its 
construction instead of being evidence 

of negligence was evidence of efforts by 
the Defendants to put an end to an 
encroachment of which they had become 
aware and that in consequence his grounds 
for holding the Defendants negligent were 
untenable.

8. In holding the left bund a non-natural user 
when made to hold water when still half completed 
the learned trial Judge failed to appreciate

(a) that the left bund was not intended to 
hold water before it was fully-completed 
and could not do so.

(b) that the left bund was in process of 
construction across an already existing 
pool of water and could not eradicate 
the offending part of the pool before 
it was completed.

(c) that there was not at the time of the 
complaint a user of the left bund 
because it was not yet ready for use.

9. In holding there was overwhelming evidence 
to show that there was an escape of water causing 
damage to the Plaintiffs' land the learned trial 
Judge

(a) failed to direct his mind to distinguish 
ing between whether there was evidence to 
prove a new escape arising out of the 
Defendants' activities or whether the 
evidence merely established the presence 
on the Plaintiffs' land for a consider 
able period of time of water originally 
brought thereon by a previous miner.

(b) failed to appreciate that the evidence 
given by PW2 as to the encroachment 
showed that it lay between the two bunds 
but did not establish it had at any time 
proceeded beyond the right hand bund.

(c) failed to appreciate that the evidence 
afforded by the photographs was of no

In the Federal 
Court

No.30
Memorandum of
Appeal
20th May 1971
(continued)
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In the Federal 
Court

No~50
Memorandum of
Appeal
20-tfc May 19?1
(continued)

value since they did not show the water 
in the photographs had originated from the 
mine and had not been caused by rainfall 
or by other means and the same photographs 
afforded evidence that there had not been 
flooding as alleged by the Plaintiffs.

(d) failed to take into account the evidence 
given by witnesses that it was impossible 
that flooding of the magnitude described 
by the Plaintiffs could have occurred. 10

(e) failed to appreciate that his own findings 
that there was no evidence as to damage 
were completely inconsistent with this 
finding.

10. In holding that the Defendants plea that any 
escape was negligible to cause the damage alleged 
by the Plaintiffs was without substance the learned 
trial Judge failed to appreciate that his own 
findings that there was no evidence of damage fully 
upheld the Defendants* contention and proved it to 20 
be sound.

11. The evidence relied upon by the learned trial 
Judge to prove an escape of water in a big volume 
was most probable and in fact did happen was all 
evidence led by the Defendants and if read in its 
entirety does not support the finding of the learned 
trial Judge but in fact supports the defence 
contention that the escape of water alleged by the 
Plaintiffs did not occur and could not 1iave 
occurred. 30

12. Ihe learned trial Judge's repeated statement 
that the left bund was left half completed is not 
supported by any evidence. The learned trial 
Judge's failure to understand the true impact of 
the evidence relating to the construction of the 
left bund led him to wrong findings of fact.

13* In holding the partial construction of the 
left bund proved that the danger of water escaping 
and flooding the Plaintiffs* land was evident to 
the Defendants by the end of April the learned 
trial Judge failed to appreciate the real reason 
for which the left bund was being constructed 
namely the prevention of further encroachment.

40
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14. By reason of his erroneous interpretation and 
construction of the facts the learned trial Judge 
erred in holding the Plaintiffs had made out a 
case under the rule in Eylands v. fletoher. The 
learned trial Judge further failed to take into 
account the fact the escape was caused by the 
acts of the previous miner and that there was no 
evidence prior to May 1965 to show the Plaintiffs 
objected to the presence of the water.

10. 15. The learned trial Judge's statement that the 
Defendants admitted that they already had water on 
the Plaintiffs 1 land when they came there is not 
borne out by the evidence and is a patent 
impossibility since it involves a finding that the 
Defendants had placed water upon the Plaintiffs 1 
land even before they had entered upon their own 
land. The admission made by the Defendants was 
that there was already water on the Plaintiffs' 
land when the Defendants began mining that water

20 having been placed or brought upon the Plaintiffs' 
land by a previous miner.

16. In relying upon the passage from Sedleigh 
Denfield v. O'Callaghan the learned trial Judge 
failed to appreciate that what the Defendants 
made use of was an existing mining hole filled 
with water so as to form a pool and not any 
erection, building, bank or artificial contrivance. 
The Defendants did not, therefore, make use of 
anything which constituted a nuisance and were 

30 not, therefore, within the principle relied on 
by the learned trial Judge. The learned trial 
Judge further failed to consider the fact that, 
if the pool of water was a nuisance the 
Defendants did not continue its user but upon 
discovery took reasonable means to bring it to an 
end.

17. The learned trii Judge in holding the right 
bund a nuisance and its user to have been adopted

(a) failed to consider that at no time did 
40 the Plaintiffs complain of the right bund

as being a nuisance nor did they claim 
its presence as giving them any cause of 
action.

(b) failed to appreciate that upon discovery 
the Defendants did not continue user of 
the right bund but took reasonable steps 
to bring the user to an end.

In the Federal 
Court

Ho.30
Memorandum of
Appeal
20th May 1971
(continued)
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In the federal 18. In holding the reservoir of water contained
Court by the half completed bund was an offending

—— condition which would threaten to be a nuisance if
No.30 the water escaped the learned trial Judge failed

Memorandum of *? aPPre°iate that the left bund had nothing to do
Amjeal with the escape or non-escape of water. The water

th Ma.v 1971 nad es°ap®d and been upon the Plaintiffs' land
r long before the construction of the left bund.

	 A<fc ^ ̂^ Q£ ^ complaint ^ left bund did j^
contain or purport to contain any reservoir of 10 
water.

19. In holding that the law presumes general 
damages and awarding #3>000/- general damages to 
the Plaintiffs the learned trial Judge:-

(a) failed to appreciate the true nature and 
extent of the legal presumption referred 
to and the restrictions and qualifications 
on it.

(b) failed to appreciate that the claim was 20 
one of a tort in relation to land and 
that the principles applicable to the 
damages to be awarded on such actions 
are long established and consist in 
awarding the diminution of the value of 
the land.

(c) failed to appreciate that there was no 
evidence of any diminution in the value 
of the land.

(d) failed to appreciate that there was no 30 
evidence whatsoever that the Plaintiffs 
had suffered any damage whatsoever.

(e) failed to take into account the fact the 
sole complaint made by the Plaintiffs 
related to the presence of water on their 
land and that there was no evidence to 
show that the said water could not and 
had not dried up leaving no residual 
damage.

(f) failed to take into account the fact the 40 
Plaintiffs had produced no evidence to 
show they had suffered any loss by reason 
of inability to use the land and that 
there was evidence to show the Plaintiffs
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were still not using the land when the In the Federal 
action was heard. Court

20. In awarding the Plaintiffs the costs of the Ho.30
action the learned trial Judge failed to take into Memorandum of
account the fact that the greater part of the Sneal^
hearing was occupied in refuting claims for damages ooth Ifev 1971
made by the Plaintiffs and that he had found in fcorfti£ed>
favour of the Defendants in relation to all those v°0i«- » / 
claims.

10 21 . The learned trial Judge failed to consider
the fact that the evidence taken as a whole
showed that the Plaintiffs on becoming aware of
the fact that there had been an encroachment upon
their land, sought by means of the action to
extort monies from the Defendants and thereby
obliged the Defendants to defend the action.
The evidence showed that there was no escape of
the magnitude relied upon by the Plaintiffs and
that there was no damage as alleged by the 

20 Plaintiffs. The claim was throughout fictitious
and the award of general damages and costs
Senalises the Defendants for having successfully efended themselves against a fictitious claim.

Dated this 20th day of May, 1971.

Appellants' Solicitors.

This Memorandum of Appeal is filed by Messrs. 
Skrine & Co., whose address for service is at 
Straits Trading Building, No. 4 Leboh Pasar Besar, 

30 Kuala Lumpur, Solicitors for the Appellants 
abovenamed.
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In the Federal 
Court

No. 31
Notes of 
Argument of 
Azmi, L.F. 
16th August 
1971

IN 
LUMPUR

No. 31 

Notes of Argument of Azmi, L.P.

lERAL COURT OF MALAYSIA HOLDHff AT KUALA

(APPELLATE JURISDICTION) 

COURT CIVIL APPEAL NO: 34 OF 1971

Between

Veng Lok Mining Co. Ltd.

And

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd.

Appellants

Respondents
10

(In the matter of Civil Suit No. 1264 
of 1965 in the High Court of Malaya 
at Kuala Lumpur

Between

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd. ...

And 

Wens Lok Mining Oo. Ltd. ...

Coram: Azmi, Lord President
Suffian, Federal Judge, 

, Federal Judge.

Plaintiffs

Defendants)

20

Kuala Lumpur 16th August, 1971* 

Peddle for Appellants 

Mrs. Menon for Respondent.

Notes of Argument recorded by 
______Azmi, L.P._______

Peddie; Both Counsel have filed written sub 
missions. I am amplifying faots as found by 
trial Judge. Having come to know appellant 
started to build the left bund.

30
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10

Judge made wrong approach to "left bund". 
Left bund not completed when flood started. 
Judge totally misunderstood the position 
that the bund was started and not completed.

He was wrong in concluding - he misinter 
preted the position.

I suggest that Court should consider on basis 
there was no left bund. It was unintentional 
trespass and remedial action was taken by the 
appellant.

We concede that water from our land went into 
respondent's land but we do not concede that 
damage was caused by the water.

Page 26 - put to Respondent straightaway that 
there was no bund and we were not aware of 
the true boundary.

Eventually P.W.6 was left to make admission to 
that effect - page 46.

In the Federal 
Court

—— 
No. 31

usus

20

30

Everybody was in error as to the true boundary. 
Judge's finding based on pleadings but I submit 
he was wrong based on "left bund."

Question of negligence 

Judgment - page 159. 

Page 88 - Bottom. 3d. Azmi

Adjourned to 19.8.71 
9.30 a.m.

19.8.71

Counsel as before. 

Peddie; (In answer to Ali P.J.)

Basis of claim on not completing the bund. 
There is no such thing as flooding of 3 feet. 
If so, we have to say it came from land.

3d. Azmi.

19th August 
1971



In the federal 
Court

Ho. 31
Notes of 
Argument by 
Azmi, L.P. 
19th August
1971 
(continued)

Mrs. Menon: Ihey disputed that left bund was built 
~~^ to stop encroachment. Sd. Azmi.

Peddle continues;

Judge found it was highly probable that there 
has been an escape. Sd. Azmi.

Mrs. Menon: Judge held there was escape of 
water. Sd. Azmi.

Peddie; I shall refer to judgment on which no
dispute. Page 1?OB- "In my opinion these go 
to prove that an escape of water in a big 10 
volume was most probable and in fact did 
happen."

He based this finding on not accepting the 
evidence given by the defence.

(therefore faulty.

Facts: Dispute as to boundary - P. 160E
Again page 1661- "All this time the 
defendants were innocently mistaken 
about the correct boundary."

Page 160E - Hot disputed previous miner worked 20 
on land.

Repeated in 171B.

Judge found some previous miner crossed the 
boundary.
P.160F

PJ66D- encroachment by previous miner.

171C - As such there was an invasion of the 
plaintiffs 1 interest by the previous miners

Judge says we continued the nuisance.

P.167B -building of right bund. 

P.171E - Found we adopted the nuisance

30
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10

20

30

P. 1663?- All this time the defendants were 
innocently mistaken about the correct
boundary ••"
Again at page 160F.

160G - "In order to stop further escape of 
water, the defendants constructed the left 
bund".

Evidence of Assistant Mining Officer - 
He knew in April words "in order to stop 
further escape."

166E - "In order to stop further escape of 
water, and to retain the water ... due to 
tailings falling into the reservoir."

We accept it - note bund built for a dual 
purpose.

See page 392- Defendants' land lot 4651.

Plaintiffs* - to right of W.H. (Water 
Hole).

Area - Plow of water. 

See page 182 - showing the bunds. 

Plaintiffs' water - Lot 3582. 

To go back to Judge's finding -

Page 16?B- "When the defendants discovered 
that they had encroached on the plaintiffs 1 
land ..." 
This was in April.

Page 168*.- Defendants built left bund for 
dual purposes.

Judge's finding page 163E- Curtis.

Page 84- B - only reference to 8" or 10" - 
purpose to discharge.

P.W.8 - page 112F - actually said of the 
actual pipe.

In the Federal 
Court

Ho.31
Motes of 
Argument by 
Azmi, L.P. 
19th August
1971 
(continued)

No evidence of flood previous night.
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In the Federal 
Court

Ho. 31
Notes of 
Argument by 
Azmi, L.P. 
19th August
1971 
(continued)

It was said by Plaintiffs by 8.30 a.m. there 
was already 3 feet of water.

According to evidence at page 113 - it would 
take 3 days to fill up the water.

I submit Judge was wrong in stating at page 
163Ethat Curtis* evidence was to effect that 
the pipe is capable of discharging 2,000 
gallons .....

Another finding made by Judge - important to us 
is that Defendant used the circulating system 10 
if mine is short of water. (See page 161C 
and 168B ). In re-circulating system - it 
cannot overflow unless there is a fast supply 
of water.

The only way it can overflow is to get fresh 
water. We called evidence of the mining 
department to show that there was no 
additional influx of water.

See page 319 - shows water. 

321 - These are water holes. 20

323

Plaintiffs ask Court to accept that the water 
has raised - p. 323

(This is plaintiffs' key photo.

Photograph B. 333 - land slopes down photo and 
away from background which is plaintiffs* land.

Exh B 24 - p.319 = The pipe mentioned in 
evidence is the one seen on left of photo.

Ho rain to add water to raise it 3 feet over 
plaintiffs 1 land. 30

fiefer 338 : to maintain 3 feet for 24 hours 
on plaintiffs' land means 2? feet on Sg. Batu. 
Therefore land slopes all way towards Sg.Batu.

Building to right on page 338 belongs to
another person, -
Ho complaint from that person.
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Mining department has received no complaint -

Not the police.

No photographs shown.

Flood alleged in March - photo in Hay.

We accept area 6.6 acres.

P.W.2 and P.W.3.

Page 245 Vol II - Note "Bund" area to right - high
Page 182

Page 320 (Photo)

10 Log (X) is on higher level and jet the buildings 
next to the piece of log were flooded.

Counsel admits this higher ground.

P. 9 of Respondents' submission.
See page 326

Plaintiffs 1 case clay was carried away.

Judge found special damages not proved.

Seepages 173- 174 Vol. I.
Judge should have considered from that finding 
if the whole action was fictitious.

20 We admit we committed unintentional trespass. 
(Left bund left - in March or April). 

Page 161B

D.W.5 - 88 - 89 bottom - G - H 
89E

Alleged incident of flooding - date never 
established - judge said so.

Plaintiffs 1 solicitors saying in May water flooded. 
Ihen in March as to date of flood.

In the Federal 
Court

No. 31
Notes of 
Argument by 
Azmi, L»P. 
19th August
1971 
(continued)

April. Sd. Azmi
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In the Federal 
Court

No. 31
Notes of 
Argument by 
Azmi, j,.p. 
19th August
1971 
(continued)

Short adjournment. Sd. Azmi.

Peddle; Other grounds which Plaintiff could have 
Sad. I would just ask this Court will note 
that new course of action taken now.

Esso ' s case.
e.g. page 11 of Eespondent's written sub 
missions. 80 that we would have had new 
defence and evidence.

Present basis - failure to complete bund. 

Judge's finding on negligence.

164 from B - F failure in not completing 
bund - method of constructing not criticised 
nor the time taken.

10

20

submission that finding cannot stand.
168D 
169D 
170D

If appropriate time for erection of left bund. 

Also wrong on law on Hylands v. H etcher. 

See my written submission on law page 5* 

Bickards v. Lothian - 1913 A.C. 263. 

Nuisance

Page 1?1C - He said we are liable because we 
continued nuisance.

1?1E "adopted" the nuisance. 
171F

Submit Judge was wrong because he omitted to 
consider that we took steps to remedy the 
situation.

See page 5 of submission on law in 
Sedleigfa Denfield v. O'Callaghan - 1940 A.C.880 30 
Smith & Ors. -y. Great Western Bailway Company - 
42 X.L.B. 391.
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20

139.

Therefore Judge was wrong in law.

On the facts Judge was wrong on the law.

Assuming I was wrong on law this Court should 
set aside the damages.

Page 16 of Respondents' submission *

Judge's judgment on damages.

Page 1?2B - See my submission on law page 1.

Asbby v. White is on defamation.

Proof of damage is essential.

On defamation damages is presumed.

On other tort - you must prove some loss 
suffered.

If he failed, he would get only nominal 
damages.

Plaintiff failed to prove any damages. 

Costs #7,000/-.

So plaintiffs got #7,000/- in a case they have 
lost.

If I were right - order as to costs was wrong. 
We should have the costs. We have been 
blackmailed.

At the time they came to Court, the left bund 
was already finished.

They came to Court in September 1965 and we 
have finished the bund in June.

Page 1 of the Respondents' submission - 
ingenious attempt to support order of costs.

I ask the Court should allow this appeal 
with costs.

In the Federal 
Court

No. 31
Uotes of 
Argument by 
Azmi, i.p. 
19th August
1971 
(continued)

30 3d. Azmi



In the Federal 
Court

No. 31
Notes of 
Argument by 
Azmi, L.P. 
19th August
1971 
(continued)

Mrs. Menon; Peddie concedes there was further 
escape until left bund completed.

If that is so 1st ground fails.

(Eherefore Judge was right in saying there was 
escape of water.

What was purpose of building left bund? 

Bund started in 1965.

Lot 4658 - Page 182.

12.50 p.m.

Adjourned to 2.30 p.m. 

2.30 p.m. Counsel as before.

3d. Azmi

Sd. Azmi

Mrs. Menon; On question whether the bund was for 
safety or otherwise.

See page 28G bottom.

44G - 4-5A - F - incident leading to 
construction of left bund.

Page 95D

Page 245 VOL.2.

D.W.5 page 87

What is relevant at end of April?

1} Mining was going on.
2) Pipe was discharging water.
3)
4)

Page 75E r- rainfall highest but not 
exceptionally high.

Page 316 .- April rainfall 13.96". 

Page 36 - P.W.2. 

Page 113 -G.

10

20
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20

P.W.5 la t&e Federal
Court 

Page 317 (D. 24) ——
No. 31 Mining voucher. Kotes of

Defendants should have realised danger of water j^^Ji^ii.p^
19th August

and should therefore have stopped mining

Page 16? - Judge found that mining operation 
stopped and this supports Plaintiffs' 
contention there was flood which stopped 
mining operations.

Damages.

Neville vs. London "Express" Newspaper Ltd. - 
A.O. 568, 392.

(continued)

Winfield on Tort (8th Edition). 

P. 699-

General damages could be based on inconvenience, 
loss of revenue.

I have set out in my written submission

I have set the authority in support of grounds 
and assessment of damage.

Posts ;

Even if this Court should have held the view 
that we are entitled to nominal damages we 
should still have the costs. 3d. Azrai.

Peddie: I wish only to refer to Mayne on Damages 
CL2th Edition) para. 10 (2nd para.)

"Torts actionable per se and torts actionable 
only on proof of damage ..... n

C.A.V. 3d. Azmi.

Messrs. Skrine & Co. for Appellants. 
30 Messrs. Shearn Del amor e & Co. for Respondents.
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In the Federal 
Court

No. 32
Notes of 
Argument of 
Suffian I.J. 
16th August 
1971

Ho. 32 

Notes of Argument of Suffian P.J. .

IS SHE FEDERAL COOED OP MALAYSIA HOLDEEF A! KUALA 
LUMPUR

(APPELLATE JURISDICTION)

FEDERAL COPEE OITO. AEPEAL NO. 34 OS 1971 

(Kuala Lumpur High Court Civil Suit No. 1264/65)

Between 
Weng Lok Mining Co. Ltd. ... Appellant/Defendant

And 10

Hiap Lee (Cheong Leong & Sons
Brickmakers Ltd. ... Respondent/Plaintiff

Coram: Azmi L.P., Suffian & All, F.JJ.

NOOES OF SP1FIAN. F.J. 

Monday 16th August. 1971

Peddie for appellant.

Mrs. Menon for respondent. 

Peddie addresses;

Left bund irrelevant from point of view of 
liability, failure to complete irrelevant. 20

Defendant took remedial action as soon as 
encroachment discovered.

Concede that water came from our land to 
plaintiff's.

Everybody was mistaken as to boundary.

Water there all the time - unwitting trespass - 
did not cause any damage.

Bund did not break.

Plaintiff did not in evidence make out case 
set out in pleadings. 30
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10

20

30

Water there all the time - existing state of 
affairs - no sudden escape of water - and no damage 
caused to plaintiff.

April - June: left bund begun in April and 
completed in June.

At most plaintiff should get only nominal 
damages.

We flooded only vacant land. We did not 
flood buildings.

Adjourned to Thursday a.m. 

0!hur8da.y, 19th August, 1971. in K.L.

Coram: Azmi L.P., Suffian & Ali, F.JJ.

Continued from 16.8.71.

Counsel as before. 

Peddie continues address;

Hood in fact never happened.

Plaintiff says there was a sudden happening. 
Defendant says no flooding at alTZ

Defendant concede there was water on plaintiff's 
land.

Plaintiff says bursting caused by half 
completed bund - defendant says left bund has 
nothing to do with it.

Plaintiff's case is based on his pleadings 
and defendant met that case. If plaintiff had 
case on other grounds, he should have so pleaded 
and defendant would have met his case.

Defendant admits there was water on plaintiff's 
land.

Defendant built left bund to contain water and 
to prevent water going to plaintiff's land. (Mrs. 
Menon says - defendant did not admit bund built to 
contain water, but built to stop encroachment).

In the Federal 
Court

No. 32
Notes of 
Argument of 
Suffian E.J. 
16th August
1971 
(continued)

19th August 
1971
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In the Federal 
Court

Notes of 
Argument of 
Suffian F.J. 
19th August 
1971 
(continued)

Judge found highly probable there was an 
escape. (Mrs. Menon refers to P.167G, 169F).

No finding by judge as to depth of water. 

Judgment p.l70D.

Judge did not say he accepted plaintiff's 
evidence - all he said he disbelieved defendant's.

160E.

Judge made following uncontested facts - 

1. Uncertainty about boundary;

Defendant innocent;

Previous miner before defendant, p.r?lB.

2.

3.

4.

10

Previous miner had crossed boundary, 
P.16OF-166D-171C;

5- Previous miner had constructed right bund, 
P.160F-167B, 171E.

6. Defendant thought right bund was the 
boundary, 1661.

?. Area under water was thought by defendant 
to be part of the mining lease - 160F.

8» 16OG, 166E, 16?B - left bund constructed 20 
by defendant to stop water, 168A - 
defendant's evidence.

Curtis's evidence p. 84 about pipe size and 
judge's finding p. 163E - our pipe is only 8", 
not 9" or 10".

Our evidence, DWB's, p. 122C to 113 - our pipe 
is 8" and is worked 18 hours a day. Evidence of 
volume was not challenged.

Previous evening no flood. In morning mine 
started work at 6 a.m. and yet plaintiff says at 
8.30 a.m. there was 3 ft. of water on his land. It 
would have taken 3 days to produce that quantity of 
water. So Curtis's evidence is wrong.

30
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10

20

30

Judge has not studied the whole of the 
evidence,

P. 161C.

Circulating system - car radiator - fountain - 
same water used throughout - cannot overflow unless 
more water added. So defendant calls meteorological 
witness - to show quantity of rain not sufficient to 
cause overflow. And no other evidence of 
additional source of water.

Judge found we used circulating system because 
of shortage of water.

P. 319, P. 321, 
vast reservoirs.

P. 323 show water holes - not

In the Federal 
Court

No. 32
Notes of 
Argument of

P. 323 shows area which plaintiff says was 
flooded under 3 ft.

333

319 pipe there was used to construct left 
bund - plaintiff says it produced water to flood 
his land up to 3 ft. Water discharged by pipe was 
used in circulating system - same water throughout.

P. 338 If 3 ft. of water on plaintiff's land for 
24 hours, there would have been 2y ft. of water in 
Sg. Batu to the east. Neighbour's land would also 
have been flooded - and there was no complaint 
from him.

Defendant received no complaint until 
solicitors letter in Hay.

Plaintiff surveyed in June.

flood supposed to have been in April.

Photos taken in mid-May.

Damage not quantified by plaintiff until 
October following year. Xhen they amended, whole 
of it failed.

Defendant concedes encroachment.
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In the Federal 
Court

Notes of 
Argument of 
Suffian F.J. 
19th August
1971 
(continued)

Surveyor PW2 & 3. P.245.

P.182.

P.320 - loose planks are on lower level than 
rubber logs. Planks not washed away because of 
higher ground - plaintiff's counsel admitted it, 
p. 9 of her written submission.

Defendant says if 3 ft. of water on 
plaintiff's land, planks (p.326) would have been 
.washed away and yet they were not.

Plaintiff says - 3 ft. of their clay was all 10 
of it washed away - so there was a current. And 
yet planks and logs not washed away.

Dump A a figment of the imagination - 
required 1,500 lorries - witness says no dump A - 
and no 1,500 lorries. Judge considered it and 
threw out plaintiff's claim as it was not proved. 
P.173.

Judge chucked out plaintiff's claim for 
damages - he should have considered whether or not 
his whole claim was false. 20

No reliable evidence to show there was 3 ft. 
of water.

Never flood since. Because area sealed off 
by left bund completed in June. Started, judge 
found, 161B, in March or April. DW5, p. 88-9, 
said bund started on 2 April and finished in June.

Date of flood not definite - end of March or 
early April. Solicitors' letter 28th May says 
our land is now flooded.

Defendant was told of trespass - he tried to 30 
correct it by building left bund - he speeded up 
work, p. 86.

Plaintiff says defendant had a reservoir which 
burst - defendant says no. Defendant need only 
deal with the case as brought against it.

(Brief adjournment)
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Peddie continues! In the Federal
Court

Plaintiff must be held to his pleadings. If —— 
his pleadings had been different, our defence No.32 
would have been different. Notes of

1956 A.0.218, H.L. case. S^KVf. 
Study reasons for judge's finding: *§S Ausust

(1) Defendant negligent (p.164) - because (continued) 
defendant had not completed left bund. As I have 
submitted, left bund irrelevant - we had to build 

10 it, we built it, method and time of construction 
never criticized.

(2) Bylands v. Fletoher - P-168D, 169D, 170D - 
left bund blamed for flooding - again, cannot 
stand. Wrong in fact: wrong in law also (p.5 
my written submission). Bylands v. Fletcher does 
not apply if damage caused by 3rd party. Mtual 
error re boundary - previous miner put bund on 
wrong boundary and he was at fault.
(3) Nuisance, p. 1710 - dudge does not say 

20 defendant created but only continued the nuisance. 
171E- defendant adopted the nuisance. 171F- but 
the half completed bund' did not contain anything - 
defendant aware of wrong boundary and took step 
to rectify it. P. 5 of my written submission on 
law. Passage relied on by Judge, P. 171D is in 
defendant's favour; defendant did not know of 
nuisance.

Damages

Court should allow defendant's application 
30 against damages.

Judge presumed damages - cannot be done in 
this case. Batcliffe v. Evans (1892) 2 Q.B. 524 
was defamation case ana not applicable here.

P. 16of Mrs. Menon's written submission. 

See my written submission, first page.

Judge awarded #3,000 general damages (having 
dismissed claim for special damages) - costs have 
been taxed at #7,000 - so plaintiff got #10,000 
for a claim he had lost.
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Plaintiff entitled only to nominal damages.

If defendant had to pay only nominal damages, 
he should then get idle whole of the costs, 
defendant entitled to defend this fraudulent 
claim.

Mayne & MacGregor on Damages. 12th edition, 
para*206 - see my written submission on the law, 
p. 2.

Defendant finished bund in June - plaintiff 
issued writ in October - and whole of his claim 
was disallowed - he should be ordered to pay costs.

Mrs. Menon for respondent addresses:

Feddie concedes there was water on plaintiff's 
land - so ground of appeal No. 1 fails - and judge 
right to say issue was what caused flooding.

Defendant denied bund was uncompleted.

Defendant denied escape of water which later 
he admitted in court.

Xhere were no admissions of fact at trial to 
narrow issues.

Defendant never said there was already water 
on plaintiff's land.

Plaintiff's pleadings did not mention 3 ft. 
of water - he was not concerned with volume.

Left bund completed in June when defendant 
did not know of encroachment.

So left bund was for safety, not to stop 
encroachment which was not discovered until later.

Bight bund not put up by previous owner - not
so.

P. 245- that bund mostly on Lot 4658, so could 
not have been put there by previous owner of 
defendant's land.

10

20

30

87? - they require the bund to retain the water.
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Work on right bund necessary in March - then 
found in wrong place - so left bund started.

"find April - mining continued. 

P. 75D- 

P. 316.

In May there was no sale of tin. Defendant 
could have stopped mining until the completion of 
the left bund.

They stopped mining in May when the flood 
10 occurred - late April, P. 1671.

Left bund was wholly responsible for the 
flooding.

We do not raise new claim - we go on as in 
particulars on p. 20.

Damages

1919 A.O. 368.

Defendant has trespassed, but plaintiff makes 
no claim on trespass. Plaintiff says defendant's 
water has escaped into our land - we claim on 

20 negligence and nuisance.

Law presumes damages.

Even if we cannot prove damages, we are 
entitled to nominal damages * but here we have 
proved some damages though we have not been able 
to quantify them.

Winfield on Torts, 8th edition, p.699.

Judge right to award #3,000 because plaintiff 
had suffered damages but failed to quantify them.

196? 2 M.L.J. 9, 18.

30 Bingham's Cases on Negligence, 2nd edition, 
p.445.

Plaintiff had 3 kilns, 2 continued work, only 
one was out of commission - we tried to prove 
special damages but failed.
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Costs

Ve are entitled to costs - because of 
defendant^ attitude - they should have admitted 
liability and left quantum to t&e courts.

Peddie replies;

Mayne on Damages, 12th edition, para.10(2). 

C.A.V.

(Signed) M. Suffian.

Friday, 51st December, 1971, in K.Ii.

Cor am: Suffian, All & H.S. Qng, F.JJ. 

Federal Court Civil Appeal 34/71

Peddie for appellant.

V.T. Nathan for respondent.

Reserved Judgment of the Court delivered by
Ali.

Order: Appeal allowed with costs here and 
below. 
Deposit to appellant.

(Signed) M. Suffian.

No. 33 

Appellants* Written Submission

The facts essential to this appeal and the 
evidence establishing these facts are as follows 
(references to pages are Volume I unless otherwise 
stated)

1. The plaintiffs were brick manufacturers 
carrying on business on MR 4206 Iiot 3582, 
EMR 4203 Lot 3581 and 0.3?. No. 1284-1 I*>t4657, 
EarMbits PI, POA. and P1B. Pages 227-232 Vol .2.

10

20
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Hie defendants were miners occupying Mining 
Lease 4-390 Lot 4661 which is adjacent to the 
plaintiffs* Lot 3582. Amended Statement of 
Olaim page 14 Vol. I para, 2 defence page 17 
2 para.

Before the defendants started work a previous 
miner had already worked their land. This is 
stated as a fact by the Judge Vol. I page 160 
para. E and is supported by the evidence of 
PW1 Page 26 para. E page 26 para. G and2?A 
DW4- Page 84-F and D2? DW5 Page 86F 8?A 
8?D 91G DW? Page 103E and by Exhibit D2? 
Vol. 2 Page 354.

As a result of the previous miner's activities 
there was, when the defendants started work, 
confusion as to the respective boundaries, the 
boundary stones being missing. The Judge so 
found Page 160E. It was also in evidence 
that this previous miner had encroached on the 
plaintiffs 1 land and had a reservoir there and 
had a mining hole there. This the Judge also 
accepted Pagel66C - 167B, 168A. The relevant 
evidence is PW1 Page 30E PW2 Page 36E, 3?C 
EZAB 39 Vol. n page 225 W6 Page46A, 
48D-4-9A BW4- Page 84-F and D2? Vol.11 page 
354-BW5 Page 87D, 88A, 89A, 90B, 910, 9lF, 
92DW693E-94-I, 97C-E, 98E DW? page 103E-G, 
108G-D, 108G BW8 Page 110B-G, 110B-G, 116A-C.

This evidence also showed that the defendants 
subsequently became aware of the encroachment 
and started to build what was called in the 
proceedings the left bund i.e. the bund which 
followed the true boundary. The object was 
to stop the encroachment. It is said they 
also did it to retain water for their use and 
this is true but it was not a case of 
retaining new water but of confining existing 
water within its proper limits.

At the time this case starts you have now an 
old bund left by the previous miner which the 
..defendants have heightened and you have partly 
completed the new bund to prevent encroachment.

In this state of affairs the defendants 
suddei&y get a letter from the plaintiff's 
solicitors. This is Exhibit AB4- Vol.11 page 183,

In the Federal 
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In the Federal Significant features are (a) it is dated 28th May 
Court 1965 (b) it refers to the land as "now flooded" 

—— (c) it says the extent of the damage is not yet 
No.33 worked out (d) it makes no reference to any 

AtJt>ellairbs' breaches of bunds. Ihis is followed by AB6
Vol.II page 185 and its features are (a) date is
9th AuSU8t i9f5 W aaa«es are 8ti11 not 
quantified (c) the area encroached is referred to

(continued) as at 9th June W5.

8. After these demands came the claims. Vol.1 10 
page 14-16. Features are (a) para. 5 which 
talks of the defendants retaining a reservoir 
by means of a half completed bund which is 
quite untrue as the defendants never tried 
to maintain the half completed (or left) 
bund could retain water at that time 
(b) para. 6 which says there was an escape 
at the beginning of March 1965 (c) para. 6 
which says the reservoir burst and the water 
escaped (d) para. 6 alleges failure to 20 
complete the bund but it had, of course, only 
just been begun (e) particular of negligence 

alleged breaking of the reservoir 
para. 7 alleged escape of water 
particulars of special damage were 

pleaded (i) the writ was dated 25th October 
1965 by which time the damage should have 
been known (j) damages claimed were #22,576.

At this stage the allegation is that 
the left bund is meant to retain water, is 30 
inadequate for the purpose and bursts so 
that water escapes.

9* She plaintiffs later amended their claim.
Vol. I pages 19-21. She feature distinguishing 
the amended claim from the original are 
(a) para. 6 where the flood was now put at the 
end of April 1965 (b) particular Ho. 1 of the 
original claim's special damage went and was 
replaced by two new items (c) damages claimed 
were now jw.9,713. 40

These facts Xfos. 7, 8 and 9 showed (a) great 
confusion as to the date of the alleged flood
(b) great confusion as to the damage suffered
(c) unanimity as to the cause of the damage i.e. 
failure to complete the left bund with consequent 
breakage and escape of water. The first two seem
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to show something seriously wrong with the action 
and the grounds of complaint giving rise to a 
suspicion the claim is not genuine*

When it comes to the evidence we have first 
PW1 who says there was an escape of water Page 24A 
and and escape from the uncompleted bund Page 24D 
and says also there was a pipe discharge Page 24E. 
He puts the incident in April 1965 Page 26Cand 
says he made no reports Page 27B. He then says

10 the flood was due to water rushing out of the 
pipes (Page 28D ) (but remember his pleadings). 
He then elaborated on the escape Page 33 A-C 
when asked to explain his pleadings. In re- 
examination he repeated the escape of water 
Page 25F- Next we have the photographer PV5 and 
he works in the middle of May Page 410 which 
tallies with the demand letter but not PW1. 
PW6 said the pipe was discharging water Page 46A 
said he made no report Page 5^ said the flood

20 was in mid-April, Page 55*- PWB says the flood 
was at the end of April Page 638 and says water 
was escaping Page 63D.

The case was now in the position that on 
dates varying between mid-April and mid-Hay 
there had been a flood and that it was caused by 
an escape of water or by pipes discharging water 
onto the plaintiffs 1 land. She discrepancies 
earlier noted were now being multiplied causing 
further suspicion as to the bona fides of the 

30 claim and these suspicions were reinforced by the 
complete failure to report the disaster to anyone. 
One point on which the plaintiffs' witnesses 
agreed was tile depth of the flood. PW1 said 
3 feet Page 280 PW5 referred to photographs for 
water marks Page 41DPW6 said 2-3 feet Page 46 
paras. A and BPW8 said 2-3 feet Page 630. lEhis 
evidence can be shown to be false. Take first 
the photographs which are the Ex 24 series.

Photo A is meant to show water beside the kiln 
40 but remember (a) it was taken in mid-May, i.e. at 

least two and possibly four weeks after the flood 
(b) there are holes showing in the roof and a 
large gap below the roof on the right through 
which ram can enter (c) neither the pipe in the 
foreground nor the pieces of wood nor the walls of 

kiln show any water mark or mud.
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Photo B is meant to show damaged bricks but 
neither the wood in the foreground nor the support 
ing poles for the shed show any water mark nor do 
the bushes on the right show any of the debris you 
would expect after a flood.

Photo 0 shows the area between the two bunds. 
Here note the loose timber which has not been 
washed away (although 3 feet of clay is said to 
have gone) and shows no water marks. Again the 
bushes show no flood debris. The water covers the 10 
encroachment area where we concede encroachment."

Photo D again shows the area between the bunds 
where we admit encroaching. Again the reeds in the 
foreground and the sides of the two bunds give no 
indication of a flood.

Photo E is taken facing towards the two bunds 
and again shows no flood damage or debris whatso 
ever on the vegetation.

Photo 3? is from the same angle as E but 
closer to the bunds and again shows no flood 20 
damage or debris.

Photo G is of the area where we admit 
encroaching. Again the sand in the foreground shows 
no flood debris nor does the vegetation.

Photo E is of the encroached area. It is 
important because the flood damage is alleged to 
have occurred to the right of the right bund. 
There are one or two small pools of water but only 
such as one would expect to occur naturally on 
ground of this nature. The land on the right in 30 
this photograph does not belong to the Plaintiffs 
but to another person who made no complaint what 
soever of flooding but who must inevitably have 
been affected if the plaintiffs' land had been 
flooded as they alleged. The buildings said to 
have been flooded are in the centre and the high 
ground between the encroached area and these 
buildings are clearly visible.

Photo I again shows the area we admit encroach 
ing on and again shows the high ground between the 40 
pool and the building. There is no evidence of 
flood damage or debris.
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Photo J is said to show residual flood waters 
beside the kiln but (a)there are storm clouds show 
ing and the quantity of water taken with the nature 
of tiie land is quite consistent with rain (b) none 
of the wood visible shows any water or mud marks 
whatsoever (c) the supporting post on the left 
shows no water mark.

Photo K is meant to be of damaged bricks but 
(a) some damaged bricks are obviously inevitable 

10 during manufacture (b) the bricks show no flood
debris (c) the post on the extreme right shows no 
water mark and the posts on the left show none 
(d) the trench on the left contains no water.

Photo L is meant to show mud from the flood 
on the floor of the brick shed. Here note the 
extreme cleanliness of the shoe on the left. 
Note also the lack of any water mark and remember 
mud would be inevitable in and around a brick 
manufactory.

20 5Che Judge referred to three of these photo 
graphs namely C, G and F (Page 1?OA) as showing 
there was still water on the plaintiffs 1 land but 
it must be remembered this was in the area where 
the defendants admitted encroachment and were 
building the second bund to prevent it.

There was, therefore, no evidence to support 
the bare statements that the flood was 2-3 feet 
deep. There was no complaint to any responsible 
public authority or the police, fhere were no

30 photographs taken at the time. The photographs 
produced did not support the contention. No 
evidence was forthcoming to show damage suffered 
which the Court could accept. Tills again is cause 
for suspicion which becomes certainty when other 
evidence (and independent evidence) is examined. 
PW2 said the flooding was on the left hand side 
of the second bund Page 36G which is the area 
where we admit encroachment. She buildings the 
plaintiffs said were damaged were to the right of

4O the bund and not the left. The same witness
Page 37B, 0 and E spoke of the encroached area 
a* being low lying and as being limited by the 
right bund. PW3 said Page 380 that the muddy 
area was on Page 4 of P10 which is now Vol.11 
page 245. Ehis diagram shows the flooded area 
surveyed came nowhere near the buildings and the

In the Federal 
Court

Ko.33
Appellants •
Written
Submission

(continued)



156.

In the Federal 
Court

Appellants '
written
Submission
(continued)

claim has always been that the survey by PV2 and 
PV3 delineated the area encroached. DW1 page 75 
negatived the possibility of exceptional r'ain 
causing a flood or contributing to a flood and 
produced the rainfall figures 7ol.II page 316 
Figures for the beginning of March (the first 
flood date alleged) show practically no rain and 
figures for the end of April (the date now put 
forward) show no exceptional rain. She Judge 
referred to the evidence of this witness Page 1631 10 
but left out that part of his evidence that said 
the rainfall was not exceptionally high Page 75E. 
DW3 then gave evidence to show the ground levels 
in the relevant area which showed a sloping of 
the land towards tiie East i.e. from the defendants 1 
land downwards over the plaintiffs' land Page ??A 
to ?8A so that if the plaintiffs' story were true 
that they had 2-3 feet of water on their land, 
which they said was the level of water Page 51A 
flowing slowly towards the kiln Page 51B and 20 
receded the next day Page 51B the result would 
have been 23 feet of water at Sungei Batu which 
is the river off the Ipoh Road on the Segambut 
Boad i.e. there would have been extensive flooding 
over a wide area to maintain this water on the 
plaintiffs 1 land. There was no evidence of 
flooding affecting anybody but i&e plaintiffs. 
BW4 inspected this mine in January 1965 Page 80F 
and found things in order with nothing to indicate 
danger of a possible escape of water Page 81B. 30 
He was referred to the pipe alleged to have caused 
the damage and showed that the purpose of this 
pipe was construction of the left bund Page 82A 
ana stated he did not think that the pipe could 
have produced the alleged flood waters Page 82C 
tinder cross-examination he stated that if anything 
had been wrong, it would have been recorded Page 83D 
DW5 said the mining scheme had been approved Page 86A

that the mine was found in order in January 
1965 Page 881 that he went again on 2nd April 40 
1965 and found it in order Page 88F (this visit 
possibly being the cause of the plaintiffs switching 
the date of the flood from March to April and 
being only four weeks before the flood at the 
most) that he went again on 19th April Page 89B 
and found the new bund under construction this bund 
being built because the encroachment had been dis 
covered Page 89A and that there was then no 
danger of flooding Page 89$ (this visit is at 
most about 10 days before the alleged flood and 50
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all is in order). He also explained what the pipe 
alleged to have caused the flood was being used 
for i.e. construction of the new bund Page 89C 
and D and that he could not see the pipe produc 
ing the alleged flood, Page 891. He said that in 
his visits to the mine he had no cause for 
complaint Page 90E. He said again at page 91D-E 
that a new bund was being built in April to 
prevent an encroachment which the miner had dis-

10 covered. He said Page 92F that he made sure
water would not go to the adjoining land and in 
relation to the area encroached stated positively 
the buildings were not affected Page 92G 
DW6 gave the working hours of the mine Page 9?B 
as 6 a.m. to 10 p.m. and this is important 
because it was said the flood was discovered early 
in the morning Page 4-5G at a time when the mine 
had only been working about 2 hours and this 
period of working is then important for determining

20 whether the pipe could have caused the damage. 
DW7 said he was satisfied the water was kept 
within the boundaries Page 104-D (there being of 
course a mistake as to the boundaries) explained 
the use of the pipe complained of Page 105A 
and that it could not have caused the flood Page 
105B and 0 and also G.» Page 106A. He con 
firmed the evidence of DW3 as to the effect on 
other areas of having 3 feet of water on the 
plaintiffs 1 land. DW8 gave the figures to show it

30 was impossible for the pipe to have the alleged 
effect Page 112C to 1130

Here were witnesses saying there was nothing 
to indicate any possibility of flooding and that 
it was impossible that the flood could have been 
caused as alleged and also saying the extent of 
the flood was not as great as alleged being con 
fined to the area of admitted encroachment. This 
was not all. This mine used a re-circulating 
system because it was short of water Page 81C and D 

4O Page 88B - D, 194G, 195A. Page 104C.
If there had been a flood with escape of water 
and carriage of mud and sand the mine could not 
have gone on working Page 104B-G. Page 111A-B. 
Exhibit D 28. The Judge did not accept the 
evidence the mine never stopped because the 
statements for 4th to 19th May were not signed by 
Eastern Smelting and held that non-signature 
showed the mine had in fact stopped in the absence 
of other evidence from the defendants Page 16?E-G.
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He overlooked several things namely first that the 
vouchers Vol. II page 366, 36?, 368 for Mine Ho. 1 
and pages 381, 382, 583 and 384 are all on genuine 
Eastern Smelting letter head so that, unless it is 
suggested that that company was aiding in mis 
leading the Court, the mere absence of signature 
does not go far especially when 366, 367, 381 and 
384 are all marked as being copies; second that 
tib.e voucher 368 is signed and finally and most 
important of all the corroborating evidence he 
wanted given by the plaintiffs themselves Page 54D 
What better oorroboration could there be than the 
evidence of the plaintiffs.

It was in this state of tilings that the Court 
was asked to test whether the action was genuine 
or brought for extortion purposes taking advantage 
of the unknown encroachment. This was no mere 
afterthought by the defendants and was put forward 
by the cross-examination and when the defence was 
opened and before the defence witnesses were 
called Page 74C-75A and again in the closing 
submission for tne defence Page 1201, 122B-G, 
126A Page 132A-E, 153A-E. Ihe Judge made no 
finding on this submission.

The defence contention is that there was an 
inadvertent trespass and that, upon discovery, 
steps were at once taken to rectify. We have 
already referred -to the evidence showing a start 
was made on the left bund in April 1965 and there 
is evidence to show it was completed in June 1965 
Page

10

20

30

Having reviewed the facts and shown the nature 
of the proceedings, it is necessary to see what the 
Judge dxd with the case and why the appellants say 
he went wrong.

She Judge starts by stating the nature of the 
claim Page 1591 and he states it as formulated in 
the pleadings i.e. bursting of a reservoir because 
the half completed bund could not contain the water. 
There was no evidence of bursting nor was there 
any evidence to say the half completed bund was 
intended to retain water before its completion. 
It never had contained water and there was no 
suggestion in the evidence that it had ever done 
so. The Judge repeats the basis of title plaintiffs 1 
claim Page 159E 160A but not once does he

40
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perceive the inherent fallacy which arises from the 
fact the left bund never had retained water so that 
the presence or absence of that bund and its 
completion or non-completion were irrelevant as a 
cause of any damage. The water on the plaintiffs' 
land preceded the left bund as can be seen from the 
presence of the right bund to retain it.

The Judge next stated as a fact the dispute 
over the boundary Page isoi t2ie working by the

10 previous miner Page 160E and then the contentions
of the defendants without saying whether he accepted 
or rejected them. He then made a patent misstatement 
of fact Page 161A when he said the defendants 
"constructed" the left bund. At the time material 
to the action they had not constructed it but were 
only in the process of constructing it and it was 
completed only after the alleged flood. He repeated 
this error Page 161B in saying the left bund was 
constructed in March or April and was meant to

20 retain water. Construction was begun in March or
April but only completed in June and it is patently 
obvious it could not retain water until completed. 
The Judge's inability to understand the true 
position in relation to the left bund led him into 
errors he made in his judgment.

The Judge next restates the plaintiffs' 
contentions Page 161E but does not state that 
these contentions were totally different from those 
advanced in the pleadings and as stated in the 

30 first paragraph of his judgment, nor does he deal
with the fact the plaintiffs 1 evidence was directed 
to one pipe and one pipe only nor with the fact 
there was no escape from behind the left bund 
because water had always been on the land 
between that bund and the right bund.

At page 163A appears the Judge's statement 
of what he thought to be the fundamental issue in 
the case and the framing of that issue is so much 
at variance with the issues which were actually 

40 being fought that he inevitably lost his way. 
His issue is so framed that it (a) assumes 
escape and (b) assumes damages. The defendants 
were saying there had been no escape but a long 
standing encroachment and that there had been no 
damage. The Judge therefore never got down to 
dealing with the issues which were actually 
involved. This error made by the Judge is the
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subject matter of the first ground of appeal. If 
he never correctly directed himself as to what 
the issues were, it was impossible that he could 
come to any correct finding on what were the real 
issues.

The Judge next stated Page 163D that the 
defendants admitted the escape of water but this 
was not so. They admitted a long standing 
encroachment which is a completely different 
thing from an escape which implies something 10 
happening suddenly and once and for all and he 
then went on to give reasons for refusing to 
accept the defence contention that the "escape" 
did not cause the damage claimed his reasons 
forming the second ground of appeal where it is 
pointed out his refusal to award any of the 
special damage claimed because none of it had 
been provided corroborates and supports the 
defence contention while the reasons he gave did 
not bear scrutiny. He first referred to DW4- 20 
having admitted the pipe (meaning the one the 
plaintiffs complained of) was capable of dis 
charging 2,000 gallons of water per minute. 
DW4 did not say that. The evidence the Judge 
refers to is at Page 84A where he says this dis 
charge can be achieved by a 9" or 10" pipe but 
the one the plaintiffs were talking about was 8". 
Page 112C and its capacity was given by DW8 and 
never queried. He next referred to there being 
other pipes discharging water and slime into the 30 
tailing area which was then used for two mines 
and refers to the evidence of DW8. The actual 
evidence of DW8 is at page 113E and he does not 
say other pipes were discharging into the tailing 
area but answers in wide and general terms a 
question put to him in equally wide and general 
terms. As can be seen from Vol.11 Pages34-7, 350 
and 353 the defendants' mining activities 
covered a considerable area an<1 showed spillways 
and pipings and other tailings areas nowhere near 40 
the plaintiffs' lands. The Judge next refers to 
the evidence of DwT but omits the vital passage 
already referred to that the rainfall at the end 
of April was not exceptional. He then goes on to 
refer to further evidence by DW8 which he says 
constituted an admission of reoeipt of a complaint 
of seepage in March 1965 but he did not read the 
evidence properly. The evidence in question is 
at page 1887 and read as a whole shows the 
witness was talking of the complaint made by
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solicitors letter. The letter is in evidence Vol.11 In the Federal 
Page 183 and is dated 28th May 1965 and not March. Court 
The witness had made an error in the month which •—— 
should have been of no consequence since the No.33 
precise date of tike complaint was fixed by the Awn*i i »«** t 
letter and was not open to confusion or lapses of u??tt«n 
memory after a period of years. This error forms £,£»? fi AM 
the basis of the third ground of appeal. The same submission 
thing is true of the next alleged admission by 3JW8 f „ 

10 that water had gone over the bund. She evidence is ^c 
at Page 11?A-B where he was being asked about sand 
shown in photos 7ol.UI Page 323 and Page 3^0 and 
the word "bund" then appears instead of the word 
"sand", it is sand that is being talked about all 
Idae way through. This is a patent error in trans 
cription of the notes.

The next passage forms the fourth ground of
appeal and appears at Page 164-Bwhere the Judge
gives it as his opinion that since the left bund 

20 was half completed and there had been as escape
earlier the defendants should have realised the
possibility of further escape. As shown, the
evidence of DW8 does not admit earlier escape and,
of course, this expression of opinion fails to
appreciate the true purpose for which the left bund
was being built namely to stop an encroachment
which had already occurred. The left bund had
nothing to do with foreseeing further possible
escapes. It was to prevent encroachment and 

30 because the encroachment already existed there
was nothing which could be done about it before
the left bund was fully completed. The left bund
had to be built across the encroaching water and
that had to take time to complete. This also
forms the answer to the next comment by the Judge
which is the subject matter of the fifth ground
of appeal. He says Page 164C-D the defendants
had not taken adequate provision to safeguard
further escape of water and by having a half- 

40 completed bund they ought to have realised there
was a greater risk of flooding due to rain. It
is perhaps not surprising that neither the Judge
nor the plaintiffs suggested what else the
defendants could and should have done when they
found what had happened. The water was there.
It had to be cut off and enclosed within the
defendants* boundaries. How was that to be done?
Only by means of a bund along the true boundary.
Bunds cannot be made over night especially when
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the making of them involves traversing across pools 
of water already formed. The defendants decided 
the best way to make the bund was to use the pipe 
which was an accepted method. Nobody thought of 
suggesting they should have tried some other way. 
They had to build a bund across a pool of water 
and used a method likely to prove fastest and most 
efficient. They could not, however, produce 
immediate dry land in the encroached area. She 
reference to flooding due to rain made by the Judge 10 
is of no relevancebecause nobody ventured to 
suggest rain was the cause of the alleged flood 
and the evidence of DW1 and rainfall figures show 
this not to be a cause. In fact the defence led 
the evidence for the purpose of showing that rain 
as a factor could and should be ignored and not 
for the usual purpose of trying to show Act of God.

The appellants next Join issue with the Judge 
in the sixth and seventh grounds of appeal when he 
says Page 164E to G that the defendants had been 20 
negligent in not completing the left bund and in 
leaving the left bund half-completed. When the 
true facts relating to the left bund are kept in 
mind it is quite clear that there is no maintainable 
cause of action in relation to it. It was not a 
previously existing bund which was inconqolete or 
which had failed but was a completely new bund 
under construction for the purpose of preventing 
the continuance of the encroachment. There was 
no suggestion in the evidence of "leaving it half- 30 
completed". The fact was that it had only reached 
a stage of half completion when the complaint was 
made. The Plaintiffs did not complain that the 
process of construction was not fast enough. In 
fact the plaintiffs knew all along that this left 
bund had never retained water and could not at 
that stage or construction retain it and the claim 
based upon a failure of the left bund to retain it 
was a completely misconceived claim from the outset. 
If negligence was to be alleged, it should have 40 
been an allegation of failure to verify the proper 
boundary before starting work but no such allegation 
was made. If it had been the defences would have 
been different and would certainly have included 
defences of contributory negligence, waiver and the 
like. The fact that such defences could be argued 
makes it impossible to allow an amendment to 
allege such negligence now as the Court does not 
have the evidence before it to enable a Just 
adjudication upon the issue. Because of the 50
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failure to appreciate the true object of the left 
bund and to appreciate the true significance of its 
being only half conflated, the finding of negligence 
cannot be sustained because the grounds for finding 
it are erroneous.

When one comes to examine the judgment where 
it deals with the claim in nuisance one finds the 
Judge stating as facts the whole of the defendants 1 
contentions. He states there was already a

10 reservoir before the defendants came Page 166D and'', 
that the previous miner had encroached Page 166D. 
He states the escape of water before the alleged 
incident Page 166E. He states the steps taken to 
prevent further escape including construction of 
the left bund Page 166E and F and also states the 
half completion of the left bund when the alleged 
incident occurred Page 166F. He states the 
innocent mistake as to the boundary Page 166F. 
He states the area of encroachment Page 1663.

20 He accepts the evidence of DW5 as to the need of 
the previous miner to have a bund (the right bund) 
Page 16?B and his evidence that when the encroach 
ment was discovered by the defendants they speeded 
up construction of the left bund Page 
ill these findings were entirely in favour of the 
defence and entirely against the case put forward 
for the Plaintiffs. He repeated the finding that 
there was an existing reservoir Page 168A. 
He spoke of a seepage of water at Page 1680

30 but there was no evidence of any such seepage and 
the facts, as he himself found them, established 
not a seepage but an existing encroaching pool of 
water. He went on to speak of a half couple ted 
bund as bringing increased danger Page 168D 
but this was not so since the left bund had 
nothing to do with the danger at that time. The 
escape had occurred before the left bund was ever 
begun. Xhe fact the left bund would eventually 
retain water was at the material time irrelevant.

40 The only relevance of the left bund was that it
showed steps taken by the defendants to alleviate 
a nuisance or trespass when they found they had 
committed one. Again it must be emphasised that 
the left bund could not be completed at a moment's 
notice and that it was inevitable that the 
encroachment should continue till it could be 
completed. This is true of all alleviation of 
nuisance. The transgressor has to have a reason 
able time to correct his tort and nobody ever
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suggested in this action that tile defendants did not 
correct the encroachment within a reasonable time 
of becoming aware of it.

At page 169D the learned Judge stated the 
left bund was a non-natural user when it was made 
to hold water when still half completed and this 
forms the eight ground of appeal. The left bund 
was not made to hold water when still half-completed 
- The water was already there before it was even 
begun. It was never suggested it was intended to 10 
hold water before completion and such a suggestion 
is ridiculous. He then went on to state there was 
overwhelming evidence to show there was an escape 
causing damage. There was no such evidence. All 
the evidence indicated no escape beyond the 
original encroachment and no damage. The very 
absence of evidence of damage must surely be the 
strongest indication of no escape and the Judge 
rejected all evidence as to damage. She evidence 
was consistent only with the plaintiffs having 20 
taken advantage of the unintentional encroachment 
which both parties had Just discovered to put 
forward a false and fictitious claim. The Judge's 
reference to "overwhelming evidence" forms the 
ninth ground of appeal. The Judge was confusing 
tiie presence of water on the plaintiffs' land 
(which was admitted) and did not realise that its 
presence gave no evidence of any fresh escape 
beyond the original encroachment. We have already 
examined the Judge's reasons for saying there was 30 
a fresh escape Page 170D and shown that they 
were based upon a mistaken interpretation of the 
evidence. She Judge shows his misunderstanding of 
the facts when he refers (Page 1?OD) to the left 
bund being "left half completed". There was no 
evidence to show it was ever "left" after its 
construction began and the whole evidence shows 
that once it was begun it was proceeded with until 
it was completed. On the facts the Judge was wrong 
in holding Hylands and PI etcher applied as the 40 
defendants did not cause an escape but came upon a 
nuisance resulting from an escape which had 
occurred before their time. As seen from 
Eickardsv. Lothian in the citation of case law, 
Bylands and Pletcher did not apply to the facts of 
this case and the finding based upon it was wrong 
in law.

The Judge next considered the case from the
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aspect of nuisance. Here again be repeated the 
finding there was water on the plaintiffs' land 
before the defendants came and that it had been 
put there by the previous miner Page 1711. He 
stated as a fact mat there had been an invasion 
of the plaintiffs' rights by the previous miner 
and that the defendants had continued the nuisance 
Page 1?1C. Unfortunately in applying the law in 
relation to continuing a nuisance the Judge did 

10 not go into the special position in law of those 
who are unaware that there is a nuisance and that 
they are continuing it. Had he done so and had 
he then considered the fact that the defendants, 
upon becoming aware of the nuisance, took 
immediate steps to abate it as required of them 
by the law he must have found the defendants not 
liable in nuisance because the nuisance had been 
created by the acts of a third party. Relevant 
cases are in the citation of case law.

20 The remainder of the Judgment is taken up 
with consideration of the damages claimed, all 
of which were rejected. The only important parts 
for the purposes of this appeal are found at Page 
1?2B to 1734 and in particular the quotation 
from Batoliffe v. Evans. When we look at the 
award of general damages Fagel?GD and £ it: - 
is apparent the award was made on the basis the 
Court could presume general damages and it was 
certainly not intended to be an award of nominal

30 damages. She Judge thought that the passage from? 
Batcliffe v. Evans enabled him to award general 
damages even in the absence of proof that any had 
been sustained. As seen from the citation of 
case law, the Judge was wrong in law and should 
never have made this award. The plaintiffs might 
have sued to establish their right and to get 
nominal damages but did not do so. They elected 
to claim substantial damages so obliging the 
defendants to defend themselves. The defendants

40 defended themselves successfully against the
claims advanced and yet found themselves condemned 
to pay #3,000 and the costs of tae action since 
taxed at #7,314-70 i.e. tiiey were ordered by 
reason of their success in defending themselves 
to pay #LO,314.70 to the plaintiffs. !Ehis is 
obviously a remarkable price to pay for success 
and again the result is contrary to all case law 
as set out in the citation of law which shows

in a case such as this where the plaintiffs
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elected to put forward substantial claims which
were all rejected, costs should have been given
to the defendants. A claim to establish rights
and for nominal damages could not have been
resisted and there would have been judgment by
consent with negligible costs. It was the
unsuccessful plaintiffs alone who were the cause
of the course the proceedings took by reason of
the nature of the claims they brought and by
their insistence upon being paid substantial 10
damages none of which were substantiated.

The appellants contend that upon a proper 
application of the facts found by the Judge in 
relation to the encroachment having been caused 
by the previous miner and in relation to the 
defendants' lack of knowledge that such an 
encroachment had taken place and their steps to 
abate taken when the encroachment was discovered 
the finding should have been in favour of the 
appellants and the action should have been 20 
dismissed with costs. She law on which the 
appellants rely as being applicable to the facts 
of this action is set out in the citation of law.

No. 34
Judgment of 
Ali. F.J. 
3lst December 
1971 IN 

LDMPTJB

No. 34

Judgment of Ali, P.J. 

OODBJD OP MALAYSIA HOLDM AT KUALA 

(APPELLATE JURISDICTION)

FEDERAL OOOBT CIVIL AEPEAL NO. 34- OF 1971

Between

Veng Lok Mining Oo. Ltd. ... Appellants

And

30

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd. ... Respondents

(In the Matter of Civil Suit No. 1264 
of 1965 in the High Court in Malaya 
at Kuala Lumpur

Between



167.

Hiap Lee (Cheong I/eong & Sons) 
Brickmakers Ltd.

And 

Weng Lok Mining Co. ltd.

Ooram: Azmi. Lord President

... Plaintiffs 

... Defendants)

OF m.. F.J.
This is an appeal from the judgment of the 

10 High Court, Kuala Lumpur, whereby the appellants,
a mining company, were held, liable for negligence, 
liable under the rule in Bylands v» Fletoher,v-U 
and liable for nuisance for the escape of water 
from a reservoir on their land. The respondents, 
a brick-making company or firm, were awarded 
$J,000/- in general damages and oosts. Their 
claim for special damage amounting to #19 ? 713/- 
in respect of five items of loss was dismissed. 
The reason for the dismissal was stated by the 

20 learned trial judge in these words:

"... these claims were characterised by 
the poor quality of evidence tendered 
and the general lack of proof. 11

The claim for injunction, apparently, was also 
dismissed. This appeal is against the whole of 
the decision of the trial court.

From the grounds of appeal, it would seem 
clear to me that the appeal is substantially 
against the trial court's findings of fact

30 necessary to establish liability under each head 
of tort just referred to. Our attention was 
drawn to the oral evidence of witnesses and the 
various photographs on which those findings were 
clearly based. Appellants' counsel criticised 
some passages from the judgment which reflect 
those findings. Our task in this dispute was 
made even more difficult by the fact that both 
counsels could not see eye to eye as to the real 
issues of facts involved for the consideration

40 of the trial court. The arguments relating to

(1) (1868), L.B. 3 H.L. 330
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the left bund, for example, proceeded on different 
understandings as to its contribution to the 
escape of water. Be that as it may, it is 
necessary to decide this appeal.

It would be convenient to start with the 
finding relating to the escape of water. This is 
important in many respects. For the rule in 
Bylands v. Fletcher (supra) to apply there must 
be proof of escape. It is sufficient to refer f^. 
only to the decision in Read v. Lyons & Co. Ltd.^^ 
As regards negligence, unless there is proof 
that damage or loss suffered by the respondent 
was caused by the escape of water from the 
appellants' land, I do not think that the latter 
can be held liable. Similarly, the proof of 
escape is necessary for nuisance in so far as it 
is material to show that it amounted to an 
invasion of the respondents 1 enjoyment of their 
land. Xhe case for the respondents on the 
pleading is clear enough. It speaks of a 
"reservoir" containing "such volume11 of water 
"bursting" a*i<3 the escape of water which caused 
the flood on their land sometime in April 1965- 
Only the respondents' servants or agent claimed 
to have seen the flood when it occurred. It was 
not reported to the appropriate authority or 
authorities who might have the means or expertise 
to ascertain its real cause. FW1 and PW6 who 
claimed to have personally noticed the escape of 
water clearly did not impress the learned trial 
judge who came to his finding on this fact from 
other evidence, i.e. the plaintiffs* surveyor, 
evidence of defence witnesses, particularly DW1, 
DV4-, DVS, and evidence of the photographs. But 
all these relate to what was found or seen after 
the occurrence of the flood when traces of sands, 
tailings and water could still be seen in the area. 
She learned trial judge also relied on the 
existence of the two bunds which, he held, were 
constructed by the appellants to prevent "further 
escape of water" from their land. As I understand 
the judgment, heavy rain also contributed to the 
escape of water; but His Lordship referred to the 
Federal Court decision in Boon Wee Thim v. 

sific gin Consolidated Oorporatloncs; ror the 
.ew that heavy rainfall cannot be pleaded as an

10

20

30

(2) (19W A.C. 156
(3) (1966) 2 M.L.J. 240
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act of God to support a defence. With respects, In the Federal 
the facts in that,case as found by Gill J. (as he Court 
then was) were entirely different from the facts —— 
of the present case. In the former the reservoir Ho. 34 
was constructed on a high ground to supply water judgment of 
to -Hie dredge paddock and the senior inspector of 
mines, who also gave evidence in the present case, 
had testified to the effect that the construction 
of the reservoir was not in accordance with the

10 general mining practice. Mr. Ourtis, in the
present case, had said that as far as he could 
remember when he visited the area sometime in 
January 1965 everything seemed -to be in order, 
fhe so-called reservoir as found by the learned 
trial judge in this case was in fact a mining pool 
which had come into existence as a result of 
mining operations carried out by the appellants 
*™* the previous occupiers of the land. There was 
no evidence of the height of the water level in

20 the pool at the material date or dates. The
learned trial Judge said so. In his judgment he 
said:

"...The fact that the level of water was 
not given in evidence is of little effect 
to the plaintiffs 1 claim. Though the 
actual date of the happening was not 
given, it does not defeat the plaintiffs' 
claim since there is overwhelming evidence 
to show that there was an escape of water 

30 causing damage to the plaintiffs 1 land. 11

So far as his finding on escape was based on 
inferences drawn from evidence of witnesses and 
photographs I am not prepared to agree that there 
was overwhelming evidence in the sense that the 
flood on title respondents 1 land could only be 
caused by water escaping from the appellants 1 land. 
In my view it is important to know the height of 
water level in the mining pool on or before the 
date of the flood. Without such evidence the 

40 possibility or probability of the flood being 
caused by water flowing from other places or 
directions cannot be disregarded. Indeed, in 
this case the appellants sought to invite such a 
suggestion by calling evidence to show that the 
amount of water which they used for their circu 
lating system was not sufficient to cause the 
flood even if it escaped. It was in this context 
they admit that there was water on their land.
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Up to a point there would be Justification for the 
view that they were maintaining some sort of 
reservoir or pool on their land. Miners have to 
have water for their circulating system; otherwise 
it would be extremely difficult or uneconomical for 
them to extract the ores from the earth. The 
evidence of the senior inspector of mines would 
fairly suggest that this is normal mining practice. 
Were it otherwise mining operations would always 
be exposed to claims for damages by owners of 
neighbouring lands. The principle in Smith v. 
KenrickW I think, was designed to prevent such 
claims. SChe decision in Boon Wee Thim v. Pacific 
g?in Consolidated Corporation isupraj was more in 
line with that reached in Baird v. Villiamsoru(3) 
The two English cases cited served as illustrations 
in the judgment of Lord Oairns, L.O. in Bylands v. 
Fletcher (supra). (See also the Judgment of lord 
Oranworth;. !Ehe learned trial judge in Hoon Wee 
Ihim's case (supra) also referred to these 
illustrations. In all the cases just referred to, 
the facts leading to the findings of liability or 
non-liability were beyond dispute. Here high 
sounding words were used in the respondents' 
statement of claim to make it appear that the 
facts were substantially the same. But the pbor 
quality of the respondents 1 evidence at the trial 
failed to measure up to these words. I would sum 
it all up by saying that the respondents' evidence 
failed to establish any of the liabilities alleged 
again* the appellants.

Accordingly, I would allow this appeal with 
costs here and below.

10

20

30

Kuala Lumpur, 
December 31, 1971.

(All bin Hassan)
Judge

Federal Court, 
Malaysia.

Counsel;
Mr. S.D.K. Peddie for appellants. 
Solicitors: M/s. Skrine & Co.

Mrs. S.B.Menon for respondents. 
Solicitors: M/s Sheara, Delamore & Co.

M (1849) 7 O.B. 515
( ——— * t f —— W-——• ^-mm^- 
1863) 15 O.B. (H.S.) 376.
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FEDERAL OOURg CIVIL APPEAL HO, 54- OF 1971

Between

Veng Lok Mining Oo. Ltd. ... Appellants

And

Map Lee (Cheong Leong & Sons) 
10 Briokmakers Ltd. ... Respondents

(In the Matter of Civil Suit Ho. 1264 
of 1965 in the Mgh Court in Malaya at 
Kuala Lumpur

Between
Hiap Lee (Cheong Leong & Sons)
Briokmakers Ltd. ... Plaintiffs

And 

Weng Lok Mining Co. Ltd. ... Defendants)

CORAM: SgFIAH, JHDGE. ggDBBAL COUH5). MALAYSIA; 
20 API JUDGE, gEDEKAJ OODHT. MALAYSIA; AND

HUUJL, aih, UUJHJJ;, jfjsuiacaii C/UUKI', riALAYSIA.
IE OPE8F COUB3?

(EHIS 51S(D DAY OF DECEMBER, 1971 

ORDER

APPEAL coming on for hearing on the 16th and 
19th days of August, 1971 ia the presence of Mr. S.D.K. 
Peddie of Counsel for the Appellants and Mrs. Santha B. 
Menon of Counsel for the Respondents abovenamed AMD 
UPON READING the Record of Appeal filed herein AJSCOPOH 
ttg&MJUgiij tne arguments of Counsel as aforesaid Ij_WA^ 
yHDEREP that the Appeal do stand for (judgment 1W 
the same coming on for judgment this day in the
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presence of Mr. S.D.K. Peddle of Counsel for the 
Appellants and Mr. V.T. Nathan for the Respondents 
abovenamed IJ IS ORD1RRK0 that the Appeal be and is 
hereby allowed Aflu I'-FIS ORDERED that the Judgment 
of the Honourable nr. Justice Kaja Azlan Shah given 
on the 19th day of March 1971 be and is hereby set 
aside AND II IS FURTHER ORDKRED that the costs of 
this appeal ana the costs in the Court below be 
taxed by the proper Officer of the Court and be 
paid by the Respondents to the Appellants AND10? 10 
IS LASTLY ORDKRKn that the sum of £500/- (Dollars 
live hundred only) deposited in Court as security 
for costs of this appeal be refunded to the 
Appellants.

GIVES under my hand and seal of the Court this 
31st day of December, 1971«

Sgd. Mokhtar b.Hj.Sidin

CHIEF REGISTRAR,
FEDERAL COURT,
MALAYSIA. 20

No. 36
Notice of 
Motion

IN THE 
LUMPUR

No. 36
Notice of Motion 

SDERAL COURT OF MALAYSIA HOLDM AT KUALA

(APFFaVTiATE JURISDICTION) 

FEDERAL OOURff CIVIL APPEAL NO. 34- OF 1971

Between
Veng Lok Mining Co. Ltd. ... Appellant

And

Hiap Lee (Oheong Leong & Sons) 
Brickmakers Ltd. Respondents

30

(In the Matter of Civil Suit No. 1264 
of 1965 in the High Court in Malaya 
at Kuala Lumpur

Between
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Hiap Lee (Cheong Leong & Sons) In the Federal 
Brickmakers Ltd. ... Plaintiffs Court

And No. 36 

Weng Lok Mining Co. Ltd. ... Defendants Sbtion °f

NOTICE OP MOTION

TAKE NOTICE that this Honourable Court will be (continued) 
moved on the 20th day of March 1972 at 9.30 o'clock 
in the forenoon or so soon thereafter as Counsel 
can be heard by Counsel for the Respondents above- 

10 named for an Order that:-

(1) Conditional leave may be granted to the 
Respondents to appeal to His Majesty the 
Yang di-Pertuan Agong againt the Judgment 
of this Honourable Court given on the 31st 
day of December 1971 allowing the appeal.

(2) The costs of this application may be costs 
in the cause.

Dated this llth day of February 1972

Sgd: Shearn Del amor e & Co.
20 Solicitors for the

Respondents

Dated this 29th day of February 1972

Sgd:
Chief Registrar, 
Federal Court.

To:- 1. The Chief Registrar, 
Federal Court, 
Kuala Lumpur.

2. Weng Lok Mining Co. Ltd. ,
and/or their Solicitors, 

30 Messrs. Skrine & Co. ,
Straits Trading Building, 
Italan Medan Pasar, 
Kuala Lumpur.

This Notice of Motion is taken out by Messrs. Shearn 
Delamore & Co. and Drew & Napier, solicitors for the 
Respondents herein whose address for service is No. 2 
Benteng, Kuala Lumpur.
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No. 37 

Affidavit of Tan Kirn Hai

IN THE FEDERAL COURT OF MALAYSIA HQLDEN AT KUALA 
LUMPUR

(APPELLATE JURISDICTION)

OOUBI CIVIL APPEAL HO. 54 OF 1971

Between

Weng Lok Mining Co. Ltd.

And

Hiap Lee (Oheong Leong & Sons) 
Brickmakers Ltd.

Appellants

Respondents

(In the Matter of Civil Suit No. 1264 
of 1965 in tiie High Court in Malaya 
at Kuala Lumpur

Between

Hiap Lee (Oheong Leong & Sons) 
Briokmakers Ltd.

And

Weng Lok Mining Co. Ltd.
AFFIDAVIT

Plaintiffs

Defendants)

I, TAN ELM HAI of 314, 2% Mile Ipoh Road, 
Kuala Lumpur do solemnly make oath and say as 
follows:-

1. I am the manaf
abovenamed and am 
Affidavit.

Ing. director of the Respondents 
authorised to make this

2. On the 31st day of December 1971 this 
Honourable Court delivered Judgment allowing with 
oosts the appeal from the Judgment of the High 
Court at Kuala Lumpur in Civil Suit No. 1264 of 
1965.

3. The Respondents are desirous of appealing to 
His Majesty the Yang di-Pertuan Agong against the 
said Judgment.

10

20

30
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4. The said judgment is a final Judgment or order In the Federal 
in a civil matter. Court

5. I am advised and verily believe that the case No. 37 
is from its nature a fit one for appeal for the 
reasons that follow.

6. The case involves the legal duties and *JSj February 
liabilities of a tin miner with regard to damage ir 
caused to adjoining owners by water which the - 
miner has accumulated for mining purposes; and the 

10 nature and extent of such legal duties and liabili 
ties is a matter of great public and private 
importance in Malaysia.

7* Throughout the trial and again in the appeal 
it was conceded and admitted by the miner (the 
Defendants in the proceedings) that he had 
encroached on to the Plaintiffs* land, and that 
he had in title process of treating that part of 
the Plaintiffs' land which had encroached as his 
own, allowed water which he had accumulated to 

20 remain on the Plaintiffs' land.

8. It was further conceded <^nd admitted by the 
Miner/Defendants that once he realised that he 
was committing an encroachment he began to 
construct a bund (referred to in the proceedings 
as the left bund) to contain the accumulated 
waters on his own property. The Defendants' case 
on appeal was that since the water beyond the 
left bund was already there when the left bund 
was constructed (no emphasis being placed by them

30 on the bund having failed to achieve the purpose 
for which the Defendants had constructed it i.e. 
to contain all the water they had allowed on the 
Plaintiffs* land on their own) and there being 
insufficient evidence for the trial Judge to 
conclude that there was any change in these 
circumstances by any fresh quantity of water coming 
onto the Plaintiffs' land from the Defendants' they 
were under no legal liability to the Plaintiffs. 
It was also argued that even though the Plaintiffs

40 may be technically entitled to Judgment or 
liability general damages should have been 
nominal, that #3,000/- general damages were not 
nominal, and that as the Defendants had success 
fully resisted a claim for special damages in 
the sum of #19,713/- they should be awarded the 
costs of the entire action in the Court below.
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9* The Learned Trial Judge had found for the 
Plaintiffs on liability on three causes of action, 
namely negligence, nuisance and under the doctrine 
of Inlands v. Fletoher. He gave a reasoned Judg 
ment and full details of the primary facts and the 
inferences therefrom whereby he concluded that the 
Plaintiffs were entitled to succeed on these 
issues of liability.

10* On the question of quantum the Learned Trial 
Judge found as a fact that damage had been suffered 10 
by the Plaintiffs but disallowed the Plaintiffs* 
claim for specials NOT because they had not been 
suffered but because their value as claimed had 
not been proved to conclusions.

11. I am advised and verily believe that the 
judgment of the Federal Court was "perverse11 (the 
word being used with all due respects to the 
Learned Federal Judge involved and in the judicial 
sense that "the verdict was not only against the 
weight of evidence but was altogether against 20 
the evidence").

12. There was initially a complete failure of 
justice because the Federal Court did not consider 
in its Judgment the issue of negligence or 
nuisance at all and gave no finding thereon.

13. The only legal aspect of the matter considered 
in the Federal Court judgment is the application 
of the rule of Bylands v. Fletoher.

14. Here the Learned Federal Judge misdirected
himself in giving undue importance to the fact 30
that heavy rain had contributed to the escape of
water. The case for the defence was that taere
was no heavy rain and the Plaintiffs had not
suggested otherwise, and the trial judge's
reference thereto and to Hoon Wee Thim's case
was purely obiter dicta and designed to enunciate
the principle that even if heavy rainfall had
been pleaded as a defence (IT HAD HOT) it would
not have availed the Defendants. The imputation
by the Learned Federal Judge that the Trial Judge 40
had concluded mistakenly that the facts in Hoon
Wee Thim'-s. case were similar to the present case
was without any foundation whatsoever.

15. There was a complete denial of justice when
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the Learned Federal Judge directed himself that he In the Federal
was not prepared to agree with the Trial Judge's Court
finding that there was overwhelming evidence that ——
the flood on the Respondents* land could only be No.37
caused by water escaping from the Appellant's land A ^-t*a™-f-t- rt
and that without evidence as to the height of the San KimHai
water level in the mining pool on or before t2ie , flL w^r.nc'
date of the flood the possibility of water flowing ji£> jreDrua
in from other places or directions could not be (continued)

10 disregarded* ^

16. I am advised and verily believe that the 
judicial process on appeal requires an appellate 
judge where he disagrees with a trial Judge's 
finding to give detailed reasons why he considers 
the trial Judge's finding must be disturbed and in 
what respect the primary facts relied were 
inadequate to support the trial Judge's conclusion.

17* The clear definition of the functions of an 
Appellate Court in this respect and the non- 

20 permissibility of conjecture and speculation of 
other reasons for an established trial fact (i.e. 
the flood) as to which other places and directions 
there was no evidence or suggestion on the 
evidence, is I am advised a matter of the utmost 
general public importance.

18. Furthermore whilst it is not challenged that 
miners have a justification for keeping water on 
their land, the Learned Appellate Judge failed 
to direct his mind to the real issue for legal 

30 determination in this case, which was the justifi 
cation if any there was for the Defendants keeping 
water NOT on their land, but on the Plaintiffs' 
land and causing damage thereby.

19 • The learned Appellate Judge did not define 
what meaning he had in mind for the word "escape" 
in this connection when he impliedly found that 
there was no escape of water sufficient to create 
liability under Bylands v. Fletcher. Creating 
conditions by operations on Defendants' land whereby 

40 a level of water on the Plaintiffs' land which is 
originally inoffensive, (i.e. the situation before 
the left bund was constructed) rises to a level 
where it becomes offensive and causes damage is 
equally an "escape" of water within the rule of 
Bylands v. Fletcher. This point is also one of 
general public importance in this country and 
appears free from legal precedent.



In the Federal 
Court

. 37
Affidavit of 
fan Kirn Hai 
llth February 
1972 
(continued)

178.

20. Furthermore I humbly submit that this oase is 
of great private importance to the Plaintiffs. The 
undoubted faot is that the Plaintiffs suffered 
damage by the Defendants' mining operations. She 
trial Judge so found and the Federal Court had not 
disturbed this finding. The Defendants through 
their solicitors have indicated that they propose 
to claim approximately #24,000/- in costs for the 
Appeal and in the Court of first instance and the 
matter in dispute in the appeal now inevitably 
involves the question of our liability to pay 
this sum to the Defendants, which with the sum of 
#3,000/- general damages awarded exceeds #25,000/-.

10

AFFIRMED by the said] 
TAN EUf HAI at lualaj 
Lumpur this llth day] 
of February 1972 at 
2.50 p.m.

Sgd: fan Kirn Hai 
(in Chinese)

Before me.

Sgd: low Jau Kin
Commissioner for Oaths,
High Court, Kuala Lumpur,

20

I hereby certify that the above Affidavit 
had been read, translated and explained to the 
deponent who seemed to perfectly understood the 
same and made his signature in my presence.

Sgd: Low Jau Kirn, 
Commissioner for Oaths, 
High Court, Kuala Lumpur.

This Affidavit is filed by Messrs. Shearn 
Delamore & Co. and Drew & Napier, solicitors for 
the Respondents herein whose address for service 
is No. 2 Benteng, Kuala Lumpur.

30
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No. 38 In the Federal
Court

Grounds of Judgment of Ong, O.J. ——
Ho.38 

IK SHE FEDERAL GODS! OF MALAYSIA HQLDH? A3? KUALA
___ -

(APFE&LAJOE JUBI6DIOHCH) 82^ °Qng, O.J.
FEDERAL OOUBg CIVIL AEPEAL HO. 34 OF 191 25tl1 "^ 1972

Between

Weng Lok Mining Co. Ltd. ... Appellants

And

10 Hiap Lee (Oheong Leong & Sons)
Brickmakers Ltd. ... Respondents

(In the Hatter of Kuala Lumpur High Court 
Civil Suit Ho. 1264 of 1965

Between

Hiap Lee (Cheong Leong & Sons)
Brickmakers Ltd, ... Plaintiffs

And 

Weng Lok Mining Co. Ltd. ... Defendants)

Cor: Ong, C.J. 
20 Gill, F.J.

Ali, F.J.

GROUFJS OF JUDGMENT OF QBE. O.J.

The appellants were miners working lands adja 
cent to 1^e property of the respondents, who were 
briekmakers. Hydraulic mining, as in this case, 
requires a constant supply of water in circulation, 
which is conserved in pools or reservoirs; from 
there the water is drawn for the monitors and gravel 
pumps, after which it is returned via the dumping 

50 areas into the reservoirs to be used again. Where 
there are no natural pools, water has to be 
artificially retained in reservoir and prevented, if 
necessary, by bunds from escaping. In any case, 
whenever a rise in the water-level - by reason of 
heavy rains or otherwise - is likely to cause the
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overflow spilling on to lowlying lands in the 
vicinity, such escape of water from the reservoir 
has -to be prevented by bunds.

In March 1965 the respondents complained to 
the appellants that water was seeping into their 
property. Though this allegation was denied by 
the appellants, it was nevertheless a fact that 
they found it necessary in March or April 1965 to 
build what their manager described as a safety 
bund. An existing bund on the right had to be 10 
raised higher and another constructed on Idle left, 
which intruded some 40 feet across the boundary 
into the respondents 1 property. This encroach 
ment was constituted by a body of water straddling 
the common boundary. It was described by the 
Inspector of Mines, D.W.5, as 20 to 25 feet deep 
and 6 to ? acres in extent, of whib. approximately 
0.61 acre was situate on the respondents 1 property. 
SOhe Miners discovered this encroachment in late 
1964, that is to say, some six months before the 20 
escape of water complained of. Sometimes in 
April 1965 the water spilled over and flooded the 
respondents 1 property, causing damage for which 
they claimed compensation in the High Court.

On the issue of liability the trial judge found 
for the respondents. He held that, on the evidence, 
they were entitled to succeed, not only under the 
Sole in Bylands v. Hetoher ( 1) but also in 
negligence ana in. nuiaanoeT Xt was only in 
respect of the five heads of special damage that 30 
he felt dissatisfaction over the poor quality of 
the evidence tendered as proof - one item he 
disallowed with some reluctance. Is to general 
damages, he took all the circumstances into 
consideration and awarded them #3,000/- and the 
costs of the action.

The appellants 1 appeal was essentially against 
the trial judge's findings of fact as set out in a 
judgment of 18 pages. The federal Court, in a 
very terse judgment, allowed the appeal with costs. 40

The costs of the trial and the appeal have 
been taxed at $$,000/~ in round figures. Even 
with the award of damages added thereto, the total 
sum involved in this litigation is only $L8,000/~.

(1) (1868) t.R. 3 H.L. 330
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Under section 74 of title Courts of Judicature Act In the Federal
1964, no furtiaer appeal lies as of right to the Court
Yang di-Pertuan Agong unless the matter in dispute ——
in the appeal is of the value of $25»000/-, or No.38
upwards. Leave, however, may be granted, notwith- rrounds of
standing that tShe value of the subject-matter in judgement of
dispute is of lesser value, provided that from its {vJScj j
nature the case is a fit one for appeal: see ocfu wl^ic
section 7*(l)(a)(iii). gSttSA

10 The respondents 1 application for leave came 
up before this court, one of whom was the judge 
whose judgment was that of the court appealed 
against. Naturally he expressed no opinion. But 
the majority gave leave for the reasons following.

In the first place, we were of opinion that 
this case is a fit one for appeal because it is 
of vital importance in the public interest that 
any appellate court - especially the court of 
last resort in this country - should as a matter 

20 of course state adequately its reasons for
reversing the decision of a subordinate court. 
With the utmost respect the judgment herein 
appealed against was little more than an ipse 
dixit, as may be gathered from the following 
excerpt therefrom:-

"In all the cases just referred to. the 
facts leading to tae findings of liability 
or non-liability were beyond dispute. Here 
high-sounding words were used in the 

30 respondents 1 statement of claim to make it 
appear that the facts were substantially 
tlte same. But the poor quality of the 
respondents 1 evidence at the trial failed 
to measure up to these words. I would sum 
it all up by saying that the respondents 1 
evidence failed to establish any of the 
liabilities alleged against the appellants."

It is true, as the trial judge himself puts
it, that the special damage claims "were charac-

40 terised by the poor quality of evidence tendered
and the general lack of proof. But this criticism 
does not extend to the other evidence, which 
satisfied the trial judge that the appellants 
should be held liable on all counts - the rule in 
Bylanfls v. ffletcher, in negligence and in nuisance.
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The judge found as a fact that the water had 
escaped from the appellants 1 land on to the 
respondents 1 property. She record shows that, not 
only was the resultant flooding testified to by 
the managing director of the respondents, by 
another director who was the works manager and 
others, but it was in no way contradicted by the 
evidence of the appellants 1 own witnesses. The 
judge stated in full the reasons for his finding 
of the primary fact, which was -Hie escape of water; 10 
then the grounds on which he held tSxo appellants 
liable under each cause of action. The judgment 
of the Federal Court in no way showed how this 
finding and conclusions of the learned trial judge 
were against the weight of evidence. In that 
same judgment the point was stressed that:

"there was no evidence of the height of 
the water level at the pool at the material 
date or dates ... In my view it is important 
to know the height of the water level in tbe 20 
mining pool on or before the date of the 
fl00^* Without such evidence,tb© possibility 
or probabilitynpf the flood being causes toy 
water flowing from other places or directions 
cannot be disregarded".

Again, with respect, it would seem that 
speculation by the appellate tribunal has been 
allowed to displace clear findings of fact based 
on evidence which had fully satisfied the trial 
judge. Hot only had he seen and heard the wit- 30 
nesses, but it is important to note that, in 
coming to the conclusion he did regarding the 
escape of water and the source of the flood, the 
trial judge had also had the further advantage of 
viewing the mining land and brickworks (see page

of the record). Having seen the lie of the 
land for himself, we do not think that the 
conclusion he formed should have been disregarded 
by another court which had not had the same 
advantage. Indeed, the Federal Court was imposing 40 
an impossible condition upon the respondents 
requiring them (if they were to succeed in their 
claim) to have kept watch on mining operations 
which were no concern of theirs.

In the second place, respect for precedents 
under the rule of law requires that authority 
binding on our courts must guide decisions of the 
Federal Court unless it can be distinguished. We
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have but recently been reminded by Lord Diplock that 
"Where the inferences and conclusions of the High 
Court are based upon findings of primary fact which 
are dependent upon the credibility of the oral 
evidence of witnesses whom the trial judge alone has 
had the advantage of hearing and seeing, and 
appellate court ought to accept the High Court's 
findings of primary fact save in very exceptional 
circumstances": see Collector of Land Revenue v. 

10 Alagappa Chettiarv2;.

In the third place, a certain passage in the 
Federal Court judgment would appear to lay down 
new law, in so far as miners are concerned, 
affecting the operation of the rule in Bylands v. 
Fletoher, in these terms:-

11 Miners have to have water for their cir 
culating system; otherwise it would be 
extremely difficult or uneconomical for them 
to extract the ores from the earth. The 

20 evidence of the senior inspector of mines 
would fairly suggest that this is normal 
mining practice. Were it otherwise mini r»g 
operations would always be exposed to claims 
for damages by owners of neighbouring lands. 
The principle in Smith v. Kenriok,(3J I 
think, was designed to prevent such claims."

This was further reason why in our opinion 
leave should be given to appeal to the Yang di- 
Pertuan Agong so that all tiose engaged in a major 

30 industry in Malaya should know precisely where they 
stand.

In the fourth place we noted that, in his 
concluding submission at the trial, counsel for 
the appellants conceded without any reservation 
whatsoever that they were liable for nuisance - 
although it was, in his view, a case for nominal 
damages only. Before the federal Court, counsel 
on page 20 of his written submission, again 
acknowledged that "a claim to establish rights 

40 and for nominal damages could not have been resisted 
and there would have been judgment by oonsent with 
negligible costs". Since legal liability was thus

In the federal 
Court

Ho. 38
Grounds of 
Judgment of 
Ong, C.J. 
251& May 1972 
(continued)

(2) (1971) 1 M.L.J. 43, 44.
(3) (1849) 7 C.B. 515-
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clearly conceded, and since the Federal Court, 
nevertheless, held the appellants not liable on any 
ground whatsoever, we thought the respondents were 
entitled to a further appeal in order that justice 
may not only be done but be seen to be done.

Kuala Lumpur, 
25th May 1972.

Sd.
CHIEF JUSTICE
HIGH COURT IN MALAYA.

10

M. Shankar Esq. of M/s Shearn Delamore & Co. for 
>licants/respondents. S.D.K.Peddie Esq. of 

's Skrine & Co. for respondents/appellants.

No. 39
Order granting 
Final Leave to 
Appeal to His 
Majesty the 
Tang di-Pertuan

7th August 1972

No. 39

Order granting Final Leave to Appeal
to His Majesty the Tang di-Pertuan Agong

IN THE FEDERAL COURT OF MALAYSIA HOLDEN AT KUALA 
LUMPUR

(APPELLATE JURISDICTION)

FEDERAL COURT CIVIL APPEAL NO. 34 OF 1971

Between

Weng Lok Mining Co. Ltd. ... Appellants

And

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd. Respondents

(In the Matter of Civil Suit No. 1264 
of 1965 in the High Court in Malaya 
at Kuala Lumpur

Between

Hiap Lee (Cheong Leong & Sons) 
Brickmakers Ltd.

20

Plaintiffs
30

And
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Weng Ziok Mining Oo. Ltd. ... Defendants) In the Federal
Court

OQEAM: ONG, CHIEF JUSTICE HIGH COURT, MALAYA —— 
GILL. JUDGE FEDERAL COURT. MALAYSIA No. 39 
COG 400K ffm, JUDGE, JEDE&I, CODEC, HALiXBIA

IfflS 7IH ME OS ADSUSI, 1??2

1972
UPON MOTIQgT made unto Court this day in the (continued)

presence o£ MrT"H. Shankar of Counsel for tiie 
10 Respondents abovonamed and Mr. K. Xhayalan of

Counsel for tJie Appellants abovenamed AHD UPON
READING the Notice of Motion dated the 11 th day of
July, 1972 and the Affidavit of lan Kirn Hai
affirmed the 18th day of June 1972 filed in
support of the Motion AND UPON HEARING Counsel as
aforesaid IT IS ORD'KRttU that final leave be granted
to the Respondents aDovenamed to appeal to His
Majesty the Yang di-Pertuan Agong against the
whole of the Judgment and order of the Federal 

20 Court of Malaysia on the 31st day of December 1971
AND IT IS ORDERED that the costs of this
application be costs in the cause.

GIVEN under my hand and the seal of the Court 
this 7*h day of August, 1972.

Sgd:
DEPUTY REGISTRAR, 
FEDERAL COURT, 

MALAYSIA.
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