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[Delivered by LORD DIpLOCK]

The question in this Appeal from the Court of Appeal in Singapore is
whether the respondent (the “ Issuing Bank ”) was entitled to debit the
appellant (the “ Customer ™) with the sum of $139,496-43 paid by the
Bank of Taiwan (the “ Notifying Bank '™ to Messrs. Thai Lung Ship
Machine Manufactory (the * Beneficiary ™) under an irrevocable docu-
mentary credit opened by the Issuing Bank on the instructions of the
Customer. The credit was expressed to be subject to the Uniform
Customs and Practice for Documentary Credits (1962 Revision).

The Customer is a company carrying on business in Singapore. Its
Managing Director was Balwant Singh. The credit was opened on the
application of the Customer to finance the purchase by a third party, at a
price of 45,000 U.S. dollars, of a fishing vessel built in Taiwan. Payment
under the documentary credit was to be made against presentation of a
draft at sight, drawn on the Customer and accompanied by signed
commercial invoices in duplicate, and a certificate of origin, together
with a document referred to under the heading * Special Notes ” upon the
back of the Application for the credit.

This read as follows:

“ A specific condition of this L/C is that a Certificate signed by
Balwant Singh, holder of Malaysian Passport E-13276, certifying
that the vessel has been built according to specifications and is in fit
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and proper condition to sail. In the absence of such a certificate, the
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L/C is not to be allowed * negotiation ’.

In June 1968 documents were presented to the Notifying Bank in
Taipeh under the credit and payment of a sight draft for $45,000 U.S.
made to the Beneficiary. The only question which arises is as to whether
the Issuing Bank were entitled to accept as conforming with the require-
ments of the Letter of Credit the certificate purporting to be signed by
Balwant Singh which was presented. It was on paper bearing the letter-
head of the Customer and in the following terms:

“ CERTIFICATE

Reference to the letter of credit No. 2693, U.S. Dollars Forty-Five
Thousand, issued by the Bank of BANQUE DE L’'INDOCHINE
Singapore, covering shipment of one Fishing Boat ‘M/V Wei Ching
No. 6’ Gross tonnage 80 Tons, Main Engine 5 Cylinders Diesel
Engine, Horsepower 220, Built in wood. I, Balwant Singh, Holding
the Malaysian Passport No. E-13276, certify that, the Fishing Boat
had been inspected and built according to the specification and in
the fit and proper conditions to sail.

I, agreed Messrs. Thai Lung Ship Machine Manufactory, No. 51
3rd Chung Cheng Road, Keelung, Taiwan, to Negotiate the Letter
of Credit No. 2693 without any objection.

Yours faithfully,
I, Balwant Singh,
Passport No. E-13276
issued at 11th Nov. 1964
GIAN SINGH & CO. LIMITED,
Sd. Balwant Singh
DIRECTOR ”

The Customer brought an action against the Issuing Bank in which it
claimed that it had been wrongly debited with the equivalent in Singa-
pore currency of the 45,000 U.S. dollars paid to the Beneficiary by the
Notifying Bank. It contended

(1) that the signature “ Balwant Singh” on the certificate was a
forgery, and

(2) that whether or not the signature was a forgery, the certificate did
not conform with the terms of the documentary credit.

The Issue of Forgery

It is not disputed that when the certificate was presented to the
Notifying Bank there was also shown to that bank a Malaysian Passport
E-13276 in the name of Balwant Singh and purporting to bear his signa-
ture. Nor is it disputed that the Notifying Bank checked the signature
on the certificate with the signature on the passport and found them to
correspond. The passport, together with the certificate, had been pro-
duced by a Mr. Chew, who himself held a Singapore passport No. 16746.
Mr. Chew was subsequently identified as a man with an unsatisfactory
record who was no longer in Singapore.

At the trial in the High Court before Chua J., Balwant Singh gave
evidence that he had not signed the certificate and that what purported
to be his signature was a forgery. His own passport was produced. Its
authenticity was not in doubt. It showed that he had not left Singapore at
any time after 26th April 1967. More important, it bore the date of
issue, 18th September 1964, whereas on the certificate the date of issue
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of passport No. E-13276 is stated by the signatory to be 11th November
1964. The evidence of the Assistant Controller of Immigration was that
“it is not possible for another passport issued on another day to bear the
same number 7. The inference is therefore that the passport No. E-13276
handed to the Beneficiary by Mr. Chew was itself a forgery.

Chua J.., however, found Balwant Singh to be an unsatisfactory
witness. On a number of matters his evidence conflicted with that of the
Manager of the Issuing Bank, and where this was so the Judge preferred
the evidence of the latter. He also disbelieved Balwant Singh’s story
that he had not signed the certificate, though here there was no direct
evidence to the contrary. His reasons for rejecting this part of Balwant
Singh’s evidence were :

(1} that no hand-writing expert had been called to say that the signature
on the certificate was a forgery;

(2) that the certificate was on the Customer’s letter-head and Balwant
Singh was not able to explain how this came about, and

(3) that he, the Judge. himself thought the signature on the certificate
was “ much like ” Balwant Singh’s signature on his genuine passport
and on the application for the documentary credit.

The Court of Appeal (Wee Chong Jin C.J., Tan Ah Tah J. and Choor
Singh J.) unanimously reversed the finding of fact of Chua J. that the
signature on the certificate was not a forgery. It has been contended
before their Lordships that the Judge’s finding depended upon his assess-
ment of the credibility of Balwant Singh and that an Appellate Court was
not entitled to reverse this finding. Their Lordships agree that an
Appellate Court is seldom justified in holding that the trial judge was
wrong in disbelieving evidence given by a witness whom he had an
opportunity of hearing and observing in the witness box—an advantage
which the appellate court does not share. But, in the instant case, the
only direct evidence as to whether the signature on the certificate was
genuine or not was that of Balwant Singh. There was no evidence which
conflicted with it except the Judge's own impression that the signature
on the certificate was much like a specimen of Balwant Singh’s signature
which was admittedly genuine. This, however, is a common feature of
successful forgeries, and il is notoriously dangerous for judges, in the
absence of expert evidence. to rely upon their own impression as to
whether two signatures are by the same hand. Nevertheless if there
had been no circumstantial evidence to support the bare denial by
Balwant Singh that he had signed the certificate, it might well have been
improper for the Court of Appeal to reverse the Judge’s finding. In their
Lordships’ view, however, there was powerful circumstantial evidence
corroborating the direct evidence of Balwant Singh which it is clear the
Judge had overlooked in making up his mind as to the credibility of
Balwant Singh’s evidence on the issue of forgery. Although the Judge
accepted that the entries upon Balwant Singh’s passport which was
produced in court proved that he himself could not have gone to Taiwan
to present the documents, this of itself was not inconsistent with his having
provided Mr. Chew with that passport as well as with the certificate. What
the Judge failed to appreciate was the significance of the date, 11th Novem-
ber 1964, stated on the certificate as being the date of issue of the
passport which Mr. Chew had handed to the Noiifying Bank and which
contained the purported signature of Balwant Singh that the Notifying
Bank had found to correspond with the signature on the certificate. As
their Lordships have already pointed out, the divergence between that
date and the date of issue of Balwant Singh’s genuine passport gives rise
to the inference that the passport handed to the Notifying Bank, and
the signature of Balwant Singh on it, was a forgery.
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This together with the evidence as to Mr. Chew’s movements in their
Lordships’ view provides strong corroboration of Balwant Singh’s oral
evidence that his purported signature on the certificate was also forged.
Chua J.’s failure to appreciate this, vitiates his finding that Balwant Singh
was lying when he denied that he had signed the certificate and justified
the Court of Appeal in reversing it.

The Issue of Conformity

The fact that a document presented by the Beneficiary under a docu-
mentary credit, which otherwise conforms to the requirements of the
credit. is in fact a forgery does not, of itself, prevent the Issuing Bank
from recovering from its Customer monies paid under the credit. The duty
of the Issuing Bank, which it may perform either by itself, or by its agent,
the Notifying Bank, is to examine documents with reasonable care to
ascertain that they appear on their face to be in accordance with the
terms and coanditions of the credit. The express provision to this effect
in Article 7 of the Uniform Customs and Practice for Documentary
Credits does no more than re-state the duty of the Bank at common law.
In business transactions financed by documentary credits Banks must be
able to act promptly on presentation of the documents. In the ordinary
case visual inspection of the actual documents presented is all that is
called for. The Bank is under no duty to take any further steps to
investigate the genuineness of a signature which, on the face of it, purports
to be the signature of the person named or described in the letter of

credit.

The instant case differs from the ordinary case in that there was a
special requirement that the signature on the certificate should be that
of a person called Balwant Singh, and that that person should also be
the holder of Malaysian Passport No. E-13276. This requirement
imposed upon the Bank the additional duty to take reasonable care to see
that the signature on the certificate appeared to correspond with the
signature on an additional document presented by the Beneficiary which,
on the face of it, appeared to be a Malaysian Passport No. E-13276
issued in the name of Balwant Singh. The evidence is that that is what
the Notifying Bank had done when the certificate was presented. The
onus of proving lack of reasomable care in failing to detect the forgery
of the certificate lies upon the Customer. In their Lordships’ view, in
agreement with all the members of the Court of Appeal, the Customer
did not succeed in making out any case of negligence against the Issuing
Bank or the Notifying Bank which acted as its agent, in failing to
detect the forgery.

Before the trial Judge and in the Court of Appeal, the Customer sought
to infer absence of reasonable care from the fact that the purported
signature of Balwant Singh on the certificate, appeared between the
rubber-stamped words ‘““ Gian Singh & Co. Limited” above it and
“ Director ” below it. This, they submitted, ought to have roused the
suspicions of the Notifying Bank as to the genuineness of the signature,
and to have caused that bank to refer back to the Issuing Bank and the
Issuing Bank to refer back to the Customer before making any payment
under the credit. If this had been done, the fraud would have been
detected and no payment made.

In their Lordships’ view the presence of the rubber-stamped words above
and below the holograph signature * Balwant Singh” would give no
ground for suspicion unless they had the consequence of making the
certificate one that did not conform with the requirements of the credit.
But if it did not conform, the Customer does not need to rely on any
negligence by the Issuing or Notifying Bank in failing to detect the
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forgery; for, independently of negligence, the Issuing Bank would be in
breach of its contract with the Customer if it paid the Beneficiary on
presentation of that document.

So this appeal ultimately turns upon the only question on which there
was a difference of opinion in the Court of Appeal, viz., whether the
certificate, on the face of it, conformed with the requirements of the
documentary credit.

The law to be applied in answering this question is clear and simple.
It was stated succinctly by Viscount Sumner in Equitable Trust Com_m)ny
of New York v. Dawson Partners Ltd. (1927) 27 L1. L. Rep. 49 at p. 52
in the following passage from his speech:

“1It is both common ground and common sense that in such a
transaction the accepting bank can only claim indemnity if the con-
ditions on which it is authorised to accept are in the matter of the
accompanying documents strictly observed. There is no room for
documents which are almost the same, or which will do just as well.
Business could not proceed securely on any other lines. The bank’s
branch abroad. which knows nothing officially of the details of the
transaction thus financed, cannot take upon itself to decide what
will do well enough and what will not. If it does as it is told, it is
safe; if it declines to do anything else, it is safe; if it departs from
the conditions laid down, it acts at its own risk.”

This oft-cited passage has never been questioned or improved upon. The
later cases, many of which are cited in the dissenting judgment of Choor
Singh J. in the Court of Appeal, are but examples of the application of
this principle by individual judges to the particular terms of the letter of
credit and documents with which the particular case was concerned. Their
Lordships do not find it necessary to refer to them in detail, nor to
express any view as to whether on their particular facts each one of them
was rightly decided.

So the question on which this appeal turns can be stated thus: Did
the certificate presented to the Notifying Bank appear upon its face to
be “a certificate signed by Balwant Singh, holder of Malaysian passport
E-13276, certifying that the vessel has been built according to specifica-
tions and is in fit and proper condition to sail ”’?

This can be sub-divided into three questions: First, apart from the
signature was it a certificate in the terms called for? Second, did it appear
upon its face to be a certificate signed by Balwant Singh? Third, did it
appear upon the face of the certificate and the passport presented with
it that the signatory was the holder of Malaysian passport E-13276?

On the first question the Customer took no point before the trial
judge or before the Court of Appeal. Reliance was placed upon the
form of the signature alone. Before their Lordships leave was sought
to rely also on minor variances between the wording of the description in
the credit of the certificate required and the wording of the certificate
actually presented; such as the insertion in the latter of the words “ Built
in wood > as descriptive of the vessel, and the use of the singular * the
specification ” instead of the plural ** specifications”™ which appears in
the credit itself. In their Lordships’ opinion it is too late for the
Customer to take these new points for the first time now. The relevance
of minor variations such as these depends upon whether they are
sufficiently material to disentitle the Issuing Bank from saying that in
accepting the certificate it did as it was told. Their Lordships would not
think it proper to decide issues of this kind without having the benefit of
the opinion of the local courts upon the significance, if any, which would
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be attached by those who transact business in Singapore to particular
minor variations in the precise words used in their transactions.

The third question their Lordships have already disposed of in dealing
with the allegation of negligence in failing to detect the forgery. It is the
second that is the crucial question: Did the certificate appear on its face
to be a certificate signed by Balwant Singh?

The Customer’s contention can be stated in a sentence. The signature
was not that of Balwant Singh but of the Customer on whose behalf
Balwant Singh wrote his name upon the document in a representative
capacity only.

Where a natural person’s holograph signature to a document which
creates contractual rights is associated with a reference to his being a
director or manager of a corporate person, it may sometimes be a
difficult matter to determine whether he is signing it in a personal capacity
and the reference is merely descriptive of him or whether he is signing
in a representative capacity only, and not in a personal capacity at all.
In their Lordships’ view there is no such difficulty in the instant case.
Not only is the body of the certificate couched in the first person singular
“1, Balwant Singh ”, but even more significant, at the end of the certifi-
cate, after the words “ Yours faithfully ” and thus as much part of the
signature itself as the rubber-stamped words “ Gian Singh & Co. Limited ”
and “ Director”, are the type-written words: “I, Balwant Singh,
Passport No. E-13276 issued at 1lth Nov. 1964”. This, in their
Lordships’ view, puts it beyond doubt that the rubber-stamped words are
to be understood as words of description only.

Even apart from this, however, their Lordships agree with the majority
of the Court of Appeal that the only requirement of the documentary
credit is that the certificate should bear the actual holograph signature of
Balwant Singh. It does not require that the certificate shall be the
certificate of Balwant Singh, but merely that whoever else the certifying
party might be the certificate should be signed by him. It was. So the
literal requirement of the credit was complied with. There was no reason
discernible upon a mere reading of the terms of the credit for construing
the requirement that the certificate should be signed by Balwant Singh
otherwise than literally. The Notifying Bank did as it was told; so the
Issuing Bank is safe.

The appeal must be dismissed with costs.
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