Privy Council Appeal No. I of 1971

Pegang Mining Company Limited - - - - - Appellant

Choong Sam and others - - - - - - Respondents
FROM

THE FEDERAL COURT OF MALAYSIA

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF
THE PRIVY COUNCIL, DeLivERED THE 7TH MARCH 1973

Present at the Hearing :
LoRD WILBERFORCE
Lorp Hobson
LorD PEARSON
LorD DirPLOCK
LorD SiMON OF GLAISDALE

[Delivered by LORD DIrPLOCK]

This appeal from the Federal Court of Malaysia is about the right to
mine tin in an area of Jand near Papan Town in the State of Perak, and,
in particular, in what was formerly part of the Railway Reserve for the
Ipoh-Tronoh line. It turns upon the meaning of a forty-year-old
Agreement dated 22nd October, 1931. To this Agreement there were
three parties described as ™ the Company ", *“ the Sub-lessee ” and *‘ the
Miner . The Company is the appellant in this appeal, the interest of
the Sub-lessee in the Agrecment has devolved upon the second
respondent and the interest ol the Miner is represented in this appeal
by the first respondent as a consequence of events which it is no longer
necessary to canvass in order to dispose of the appeal. Their Lordships
will adopt the expressions  thc Company 7, the * Sub-lessee ” and *‘ the
Miner 7, as referring also to those persons by whom the corresponding
interest of the original party io the Agreement was from time to time
represented.

Al all material times mining lands in Perak have been vested ‘in the
Sultan and the working of mincrals regulated by the Mining Enactment.
This provided for the grant ol mining leases which imposed upon the
Jessce an obligation to curry on mining operations upon the land subject
to the lease and for that purposc to emplov at work on that land a
specitied number of labourer: or cquivalent labour-saving apparatus. It
authorised the grant by the lessce of sub-lcases and by sub-lessees of
sub-sub-leases but only upcn ihc terms prescribed by the Enactment.

(8]




2

These terms provided that the sub-lessee or sub-sub-lessee should work
the minerals in accordance with the terms of the head-lease and should pay
tribute to the sub-lessor at an agreed rate calculated on the total amount
of ore removed from the land. Section 20 of the Mining Enactment
enabled permission to be granted on behalf of the Government to any
person holding lands under more than one title whether as lessee,
sub-lessee or sub-sub-lessee to treat the aggregate area of his holding as
a single mine and to set to work upon any part of that area where they
could be used to best advantage, the total number of labourers or
equivalent labour-saving apparatus which, but for such permission, he
would have been required under each separate head-lease to be kept
at work on the particular area subject to that lease.

In 1931 the Company was engaged in the business of prospecting for
tin. It did not undertake actual mining operations. It acquired head-
leases of mining lands which it had prospected and entered into sub-leases
(in the form provided in the Mining Enactment) with persons who
undertook the actual mining operations.

In the early part of 1931 there were fourieen plots of mining land near
Papan Town held under separate head-leases. The Company was head-
lessee of numbers 1 to 4. 1t had sub-let them to the Sub-lessee who was
mining them himself. Head-leases of the plots numbered 5 to 14 were
held, as to one by the Company, five by the Sub-lessee and four by various
third parties. These ten plots were sub-let to the Miner, who was mining
them. All fourteen plots were adjacent to one another except that across
them from East to West there ran the Railway Reserve, a strip of about
18 acres in extent, which was not available for mining. The Eastern part
of this strip lay between the Company’s plot 2 on the North and plot 3
on the South; the Western part lay between plots 6 and 7 on the North
and plot 5 on the South.

The Company was dissatisfied with the way in which the Sub-lessee
was mining plots 1,10 4. Agreement was reached between the Company,
the Sub-lessee and the Miner that all fourteen plots should in future be
worked by the Miner as one mine known as the Khong Heng Kongsi
Mine, under a comprehensive mining scheme described as the * Kacha
and Menelai Comprehensive Mining Schermne ” for which permission was
to be sought from Government under Section 20-of the Mining Enactment.
This would make it necessary for the right to work the minerals in all
fourteen plots to be vested in the Miner. Accordingly the Sub-lessee
discontinued his own mining operations on plots 1 to 4 and granted to
the Miner sub-sub-leases of them, reserving to himself a higher rate of
tribute than that payable by him to the Company under his own
sub-leases.

It was this scheme which gave rise to the Agreement of 22nd Qctober
1931 and is referred to in the recitals. The operative clauses set out the
conditions upon which the Company’s approval to the scheme was given.

Clause 1, the effect of which is long spent, provides for the manper in
which the minerals in plot 2 shall be worked. By Clause 2 the Company
released the Sub-lessee from a previous obligation to erect a pumping
statton. By Clause 3 the Company undertook to co-operate im seeking
Government permission to operate the Comprehensive Mining Scheme and
also undertook to renew from time to time the sub-leases granted by them
10 the Sub-lessee over plots 1 to 4 “so far as such sub-leases shall be
required for the proper carrying out of the said Mining Scheme.”

Clause 4, upon which this appeal mainly depends, reads as folows:
“ The Sub-lessee and the Miner and each of them hereby undertake
and agree that they will not nor will either of them in any way
obstruct or interfere with or attempt 10 obstruct or interfere with the
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acquisition by the Company (or its nominees) in the vicinity of the
saidd Khong Heng Kongsi Mine of any mining lands or any right,
title or interest therein (including water rights, rights of depositing
tailings or other rights incidental to mining) which the Company may
desire to acquire for the purpose of including same in the said
Mining Scheme and the Sub-lessee and the Miner hereby undertake
and agree further that they and each of them will use their best
endeavours to assist the Company in acquiring such mining lands or
interest therein.”

Clause 5 provides for forfeiture of any sub-leases or sub-sub-leases
granted by the Company in the event of any breach by the Sub-lessee or
Miner of any of the conditions of the Agreement.

Clause 6 is an arbitration clause in the following terms:

‘“ If and whenever any difference shall arise between the parties hereto
or any of them or their successors or representatives respectively as
1o the construction, eflect, incidence or consequence of this Agreement
or any part thereof or otherwise relating to the premises, every such
difference shall be referred to arbitration in pursuance of the
provisions of “'The Arbitration Enactment 1912’ or any legislative
modification or re-enactment thereof.”

The Agreement had a long, chequered and disputatious history to which
their Lordships do not find it necessary to advert in any detail. It is
sufficient to say that during the Japanese occupation the railway line upon
the Railway Reserve was taken up and, after the liberation of Malaya,
the Reserve became potentially available for mining. It was rich in tin
and as early as 1946 the Company applied to the Government for a
head-lease of it. At that date it was the intention of all the parties that
if the application were successful the Railway Reserve would be included
in the Kacha and Menelai Comprehensive Mining Scheme and sub-let
by the Company to the Sub-lessee who would in turn sub-let it to the
Miner.

There was a very long delay in dealing with the Company’s application
which was renewed from time to time. In the meantime disputes on other
matters arose between the parties and in 1956 the Company informed
the Miner that it was no longer prepared to commit itself to include the
Railway Reserve in the Kacha and Menelai Comprehensive Mining
Scheme if its application for a head-lease should be successful. It was
not until 31st March 1959 that Government approval was ultimately
given to the issue of a head-lease of the Railway Reserve to the Company.

The Company decided not to include the Railway Reserve in the Kacha
and Menelai Comprehensive Mining Scheme but to mine the land itself.
It refused to grant a sub-lease to the Sub-lessee or to the Miner. The
instant action was brought by the Miner to compel the Company to grant
a sub-lease of the Railway Reserve to the Sub-lessee and to compel the
Sub-lessee to execute a sub-sub-lease of it to the Miner. The Sub-lessee
was thus formally a defendant to the action, but has throughout supported
the Miner’s claim and expressed his willingness to grant a sub-sub-lease
to the Miner if the Railway Reserve is sub-let to him by the Company.

In the action the Miner also made similar claims in relation to other
plots of mining lands of which the Company had acquired head-leases.
Their Lordships, however, propose in the first instance to confine their
attention to the claim in respect of the Railway Reserve.

The contention of the Miner and the Sub-lessee is that the obligation
of the Company to sub-let the Railway Reserve to the Sub-lessee arises
by necessary implication from the provisions of Clause 4 of the Agreement
of 22nd October, 1931. The High Court in Malaya at Ipoh (Al J.) held
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that no such term could be implied. On appeal the Federal Court of
Malaysia held that it could. The Federal Court ordered the Company to
execute a sub-lease of the Railway Reserve in favour of the Sub-lessee
and the Sub-lessee to execute a sub-sub-lease of it in favour of the
Miner. It is against that Order that this appeal is brought.

Clause 4 of the Agreement contemplates the possibility of future additions
to the area of the Kacha and Menelai Comprehensive Mining Scheme
by including in the Kbong Heng Kongsi Mine additional mining lands or
ancillary rights therein in the vicinity of any of the fourteen plots which
were the subject of the application made to the Government in 1931 and
are set out in the Schedule to the Agreement. The Railway Reserve
clearly falls within the description of mining lands within the vicinity of
the Khong Heng Kongsi Mine. Under Section 20 of the Mining
Enactment any such addition to the area of the Comprehensive Mining
Scheme could only be made in respect of land in which the Miner himself
had mining rights whether as head-lessee or as sub-lessee or as sub-sub-
lessee, and the Miner alone would have any locus standi to apply
for permission for its inclusion. Clause 4 contemplates only the inclusion
in the Comprehensive Mining Scheme of additional land or ancillary rights
in which the Company itself acquires an interest whether as head-lessee
or sub-lessee. Such acquisition could, however, be no more than a first
step towards the inclusion of the additional land in the Mining Scheme.
It would have to be followed by a second step, the vesting in the Miner
eitber by way of sub-lease or sub-sub-lease of the right to mine the
additional land, and by a third step, the application by the Miner for
permission to include the additional land in the Kacha and Menelai
Comprehensive Mining Scheme.

Of these three steps which would be necessary to obtain any extension
of the area of the Comprehensive Mining Scheme, Clause 4 deals with the
first alone, at any rate expressly. The only express covenants that it
contains are on the part of the Sub-lessee and of the Miner and impose
upon them obligatibns which are confined to the period while additional
land which the Company may desire to include in the Scheme is in course
of being acquired by the Company. They are not to compete, but to
co-operate in its acquisition by the Company. As soon as the additional
land has-been acquired by the Company these express covenants are spent.

Taken by themselves without any additional implied obligations on
any of the parties to the Agreement the express covenants are not devoid
of practical business effect. They enable the Company to prevent the
extension of the Comprehensive Mining Scheme to vicinal land in which
the Company has not been given by the Sub-lessee and the Miner an
opportunity to acquire an interest superior to either of them. As appears
from the judgment of the Federal Court it was known to be the practice
of the Government in the event of competing applications for head-
leases of mining lands to give preference to an applicant who intended to
undertake the mining operations himself. In the absence of the express
covenants in Clause 4, at any rate by the Miner, he would be in a
favourable position to prevent the Company from acquiring a superior
interest in any additional land which might be profitably included in the
Comprehensive Mining Scheme, and his bargaining position vis-ag-vis
the Company in the event of an extension of the scheme being
contemplated by the parties to the Agreement would be correspondingly
improved.

Clause 4 imposes no obligation upon the Company itself to acquire any
vicinal land for inclusion in the scheme. It requires no consent by the
Sub-lessee or Miner to the Company’s decision to acquire it. It imposes
no prohibition upon the Company’s acquiring vicinal land for the purpose
of dealing with it outside the Comprehensive Mining Scheme, though its




acquisition of the land would not in that event attract the benefit of the
covenants by the Sub-lessce and the Miner not to make competing
applications. Nothing at all is said in Clause 4 about any further steps
1o be taken by any of the parties after vicinal land which the Company
does desire to include in the Comprehensive Mining Scheme has been
acquired by the Company, in order to secure that the land is so included.
Although it is implicit, because the Mining Enactment so requires, that
the Miner shall have an interest either as sub-lessee or as sub-sub-
lessee in any land which is included in the scheme, Clause 4 is wholly
silent as to the terms on which that interest of the Miner is to be held.
It is also silent as to whether the Sub-lessee is to have any interest
intermediate to those of the Company and of the Miner, and as to the
terms on which the Sub-lessee’s interest, if any, is to be held.

It has already been pointed out that the express covenants in Clause 4
are not devoid of practical business effect if what was contemplated by
the parties was that any addition to the area of the Comprehensive Mining
Scheme by the inclusion of vicinal land should be made by mutual
agreement between all the parties to the Agreement of 22nd October,
1931, upon terms to be negotiated and agreed between them, as to their
respective interests in the land and obligations towards one another in
relation to it, and that the Company’s application to acquire the land
should be made pursuant to such agreement. Yet the respondents’
contention is that the Clause was intended to have a much more extensive
business effect and that it contains by necessary implication an already
existing agreement by the parties as to all the obligations of each of them
in relation to the inclusion in the Comprehensive Mining Scheme of any
vicinal mining land or ancillary rights therein which the Company may
acquire in the future, and in respect of which it has at any time
communicated to the Sub-lessee or to the Miner its desire to include it in
the scheme.

Since the only express covenants in Clause 4 are on the part of the
Sub-lessee and of the Miner and rclate only to the first of the three steps
which are necessary to obtain the inclusion of additional land in the
Comprehensive Mining Scheme it 1s convenient to consider first what
additional covenants on their part are sought to be implied by the
respondents. It is not contended that while the first step is being taken,
i.e. during the period while the land is in the course of being acquired by
the Company, the express covenants require to be supplemented by any
implied covenants by the Sub-lessec or the Miner. The covenants sought
to be implied relate muinly to the second step; the vesting in the Miner
of an interest as sub-lessee or sub-sub-lessee of the land acquired so as
to qualify him to obtain permission to include the land 1o the
Comprehensive Mining Scheme under Section 20 of the Mining Enactment.

The respondents’ contention is that in order to give business efficacy
to the Agreement it is necessary to imply covenants on the part of the
Sub-lessee to accept from the Company a sub-lease of the land upon
reasonable terms and to grant. also upon reasonable terms, a sub-sub-
lease of it to the Miner, and covenants on the part of the Miner to accept
such sub-sub-lease and to apply lor permission to include the land in
the Comprehensive Mining Scheme.

In their Lordships’ view such an implication 1s quite impossible. It is
conceded thal Clause 4 applies to any land which the Company may desire
to have included in the Comprehensive Mining Scheme, whether or not
their desire 1s shared by the Sub-lessee and the Miner. Under the
Mining Enactment the only terms on which a sub-lcase or a sub-sub-lease
may be granted incorporate covenants by the sub-lessee or sub-sub-lessee
I possession o extraci ore {rom the land and to pay tribute to his
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immediate lessor calculated upon the gross sale price of the quantity of
ore extracted. All the risk of the ore’s proving to be uneconomical to
mine falls upon the person in possession, whether as sub-lessee or sub-
sub-lessee, who conducts the actual mining operations on the land.
Neither his immediate nor any superior lessor runs any risk. Tribute is
payable to them irrespective of the profit or loss at which the mining
operations are carried on. Yet the covenant on the part of the Miner
which is sought to be implied would entitle the Company to force upon
him an obligation to extract ore from vicinal land and to pay tribute for
doing so, notwithstanding that in his opinion and in actual fact the ore
could only be extracted at a loss which he would have to bear himself. In
their Lordships’ view no rational business man could be expected to
accept an obligation so hazardous and so onerous.

But the respondents’ difficulties do not stop there. Even if it were
assumed (as was not, and in view of the fluctuating price of tin could not
be, proved to be the fact) that all vicinal land would at all times in the
future be capable of being mined at a profit Clause 4 throws no light
upon the terms of any sub-lease to the Sub-lessee or sub-sub-lease to the
Miner. Indeed no intermediate sub-lease to the Sub-lessee is needed to
enable any vicinal land to be included in the Comprehensive Mining
Scheme.

The respondents seek to overcome this difficulty by relying on an
implication that the terms of any sub-lease or sub-sub-lease must be
*reasonable ”. But this is too uncertain to be capable of giving rise to
any obligation enforceable at law unless it is possible for a court or
arbitrator to identify the criteria by which the ‘“ reasonableness ” of each
such term is to be tested. If all that were contemplated were a sub-lease
granted directly by the Company to the Miner it might be possible by
using as criteria the rates of tribute actually reserved by comparable
current sub-leases which had been negotiated between other persons, a rate
of tribute which would be “ reasonable ” in respect of land acquired by the
Company which c¢ould be mined at a profit; and. as between the parties it
might be “ reasonable ” for the period of the sub-lease to correspond with
that of the Company’s head-lease, since that would be the period chosen
by the Company itself as an appropriate period for which the land should
be included in the Comprehensive Mining Scheme. But if imstead of a
direct sub-lease by the Company to the Miner there is to be a sub-lease to
the Sub-lessee and a sub-sub-lease from him to the Miner, it is impossible
to identify any criteria by which the reasonableness of the tribute payable
by the Sub-lessee to the Company can be tested. Unlike the Company,
which will have investigated the potentialities of the land and may have
been required by Government to prospect it before its head-lease of it
was granted, the Sub-lessee will have done nothing in return for any
difference between the tribute payable to him by the Miner under the
sub-sub-lease and the tribute payable by him to the Company under the
sub-lease. “ Reasonableness” cannot provide a criterion for determining
what this should be. It can only depend upon the relative strength of the
bargaining positions of the parties to the sub-lease and the sub-sub-lease
and of their desire to enter into them at the time of commencement.
Ex hypothesi, if the respondents’ contention is right, neither party has any
bargaining position, since the agreement to enter into both the sub-lease
and the sub-sub-lease has already been concluded.

Furthermore in addition to the reservation of tribute and the period,
the Mining Enactment provides for the inclusion in sub-leases and sub-
sub-leases of special terms to suit the particular circumstances of
individual plots of mining land. The Railway Reserve itself affords an
example of a case where there might be need for special terms. The
head-lease granted to the Company contained terms which obliged the
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Company to pay for the cost of diverting to some other site a water pipe
line situated on the Reserve and to execute works for the filling and
levelling of part of the land. It is not, in their Lordships’ view, possible to
identify any criteria of “reasonableness” which, in default of specific
and express agreement between the parties, would enable a court or
arbitrator to determine the manner or extent to which the performance
or the cost of obligations such as these should be allocated as between the
Company, the Sub-lessee and the Miner by the terms of the sub-lease
and sub-sub-lease. Terms such as these too can only depend upon the
relative bargaining strength of each of the parties.

The respondents have suggested, in the alternative, that the absence of
any objective criterion of ““ reasonableness ” is made good by the existence
of the arbitration clause. This would be to substitute for an agreement to
enter into sub-leases and sub-sub-leases the terms of which are
ascertainable by the application of a criterion which has already been
agreed, an agreement to accept sub-leases and sub-sub-leases on whatever
terms the person who happens to be appointed as arbitrator may choose
to select at a future date. It is no doubt possible for parties to enter into
a binding agreement to execute a lease of land upon terms to be fixed
by a third party specified in the agreement. But in fixing such terms the
third party is not performing any functions of an arbitrator nor
determining any * difference ” between the parties within the meaning of
an arbitration clause. Clause 6 of the Agreement of 22nd October 1931
is an ordinary arbitration clause and nothing more. An arbitrator acting
under it cannot make a fresh contract between the parties, or force upon
any of them terms which they have not previously agreed.

It is not contended. by the respondents that there can be implied from
the express provisions of Clause 4 any unilateral obligation upon the
Company to make an offer to the Sub-lessee to enter into a sub-lease
on reasonable terms of any land which it may acquire for the purpose of
including it in the Comprehensive Mining Scheme, unless there is a
corresponding implied obligation upon the Sub-lessee to accept the
sub-lease and also reciprocal obligations on the Sub-lessee and Miner
to enter into a sub-sub-lease of the same land. The implied covenant by
the Company which the respondents seek to enforce in this appeal thus
stands or falls with the implied covenants by the Sub-lessee and the Miner.
It accordingly falls for the reasons which have already been given. -

This makes it unnecessary to do more than mention a further difficulty
in seeking to apply to the Railway Reserve the implied covenant which
has been contended for. By the time the Company acquired an interest
in it in 1959 it was no longer land that the Company desired to acquire for
the purpose of including it in the Comprehensive Mining Scheme. It had
originally been brought within the ambit of Clause 4 in 1946 so as to
atiract the express covenants by the Sub-lessee and the Miner to co-operate
and not to compete with the Company’s acquisition of it because the
Company did then desire to include the Railway Reserve in the Scheme
and so informed the Sub-lessee and the Miner. But these covenants
ceased to apply 1o the Railway Reserve after 1956 when the Company
changed its mind as to the inclusion of it in the Comprehensive Mining
Scheme. The Sub-lessce and the Miner were then free to compete with the
Company for its acquisition and the latter in fact did so, though without
success. Though it is unnecessary to decide the point, their Lordships
would observe that it is at least open to doubt whether at the relevant
lime at which the covenanis sought to be implied would have come into
operation (viz. the date of acguisition of the Company’s leasehold
interest m the Railway Reserve), that land fell within the ambit of
Ciause 4 at all.
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" Accordingly the respondents’ claim in respect of the Railway Reserve
must fail,

In the action the respondents also claimed to be entitled to sub-leases
and sub-sub-leases of three plots of land scheduled in the Agreement of
1931 as being included in the Kacha and Menelai Comprehensive Mining
Scheme but in which the Company then had no interest. The head-leases
of these plots subsequently expired and the Company acquired new
head-leases of them itself at the same time as it acquired a head-lease
of the Railway Reserve. This claim fails for the same reason as the claim
in respect of the Railway Reserve and for the additional reason that these
plots were not land “in the vicinity ” of the Khong Heng Kongsi Mine
within the meaning of Clause 4. They were themselves part of that mine.

Reference must finally be made to plots 2 and 3. When the action was
started sub-leases of these plots by the Company to the Sub-lessee and
sub-sub-leases by the Sub-lessee to the Miner were still current. These
expired between the date of the trial and the hearing of the appeal to the
Federal Court and on the appeal the respondents’ claim was treated as
amended by inclusion of a claim for the renewal of these sub-leases and
sub-sub-leases though not of the sub-lease and sub-sub-lease of plot 1
which had similarly expired. So far as this is a claim against the
Company it does not depend upon any covenant to be implied from
Clause 4 but upon the express covenant by the Company in Clause 3
of the Agreement of 22nd October 1931 to renew such sub-leases from
time to time * so far as such sub-leases shall be required for the proper
carrying out of the said Mining Scheme ” sc. the Kacha and Menelai
Comprehensive Mining Scheme. This claim though granted by the Order
of the Federal Court is not expressly referred to in the reasons for
their judgment. Their Lordships assume that the Federal Court directed
their minds to the question whether the renewal of the sub-leases was
required for the proper carrying out of the Comprehensive Mining Scheme.
But they must hawe done so on the basis, which their Lordships have now
held to be erroneous, that the Scheme included the extraction of tin on
the Railway Reserve. Whether there is any tin ore remaining on plots
.2 or 3 capable of being extracted otherwise than at a loss, after allowing
for the payment of tribute under the renewed sub-lease, if the Miner has
no right to extract ore from the Railway Reserve has never been
considered. Yet this is the relevant question in deciding whether a
renewed sub-lease i$ required for the proper carrying out of the
Comprehensive Mining Scheme.

Their Lordships will accordingly advise His Majesty the Yang di-Pertuan
Agong that this appeal should be allowed, and the Order of the Federal
Court of Malaysia set aside and the case remitted to the High Court in
Malaya at Ipoh to determine, in the light of their Lordships’ opinion, the
issue as to whether the Sub-lessee is entitled to renewal of sub-leases by
the Company over plots 2 and 3.

Their Lordships will also advise that the 1st and 2nd respondents should
pay the appellant’s costs of the appeal to the Federal Court and of this
appeal.
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