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ELIZABETH II by the Grace of God of the United 

Kingdom, Australia and Her other realms and terri 

tories. Queen, Head of the Commonwealth Defender of 

the Faith.

To the wi thin-named Defendants, ALEXANDER EWAN 

ARMSTRONG, GEORGE ARMSTRONG & SON PTY. LTD., GOUL- 

BURN ACCEPTANCE PTY. LTD., A.E. ARMSTRONG PTY. LTD. 9 

LANDMARK (QUEENSLAND) PTY. LTD., (In Liquidation) 

PARADISE WATERS (SALES) PTY. LTD., PARADISE WATERS 

LTD., GOONDOO PTY. LTD. , LANDMARK HOME HOLDINGS PTY,, 10 

LTD os LANDMARK FINANCE PTY. LTD., LANDMARK HOUSING 

& DEVELOPMENT PTY. LTD. (In Liquidation)., LANDMARK 

CORPORATION LTD., CLARE BARTON, TERRENCE BARTON, 

AGOSTON GONCZE, JOHN OSBORNE BOVILL 9 HOME HOLDINGS 

PTY. LTD., ALLEBART PTY. LTD., AND ALLEBART INVEST 

MENTS PTY. LTD., 

Greeting

WE command you that, \irithin eight days after the 

service hereof on you, exclusive of the day of such 

service you cause an appearance to be entered for 20 

you in the Equity Office of our Supreme Court, 

Elizabeth Street, Sydney, in the State of New South 

Wales, to the Xirithin Statement of Claim. And that 

you do at the same time o.f entering your appearance 

file in the said Equity Office a Memorandum stating 

in effect that you dispute, in whole or in part, the 

Plaintiff's claim (specifying which part) or that 

you submit to such decree or order as the Court 

thinks fit to make, or that you disclaim all right, 

title and interest in the subject matter of the 30 

\\rithin statement of Claim.

Amended Statement 
1. of Claim



Amended Statement 
of Claim

Witness* the Honourable Charles McLelland 3 

Chief Judge in Equity at Sydney the ninth

day of February in the year One Thousand nine
 P
h hundred and sixty eight and in the eighteenth 
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IN THE SUPREME COURT )

OF NEW SOUTH WALES )————————————————— )

1ST EQUITY )

No. 23 of 1968

BETWEEN;

ALEXANDER BARTON

AMDs ALEXANDER EWAN ARMSTRONG

AND; GEORGE ARMSTRONG & SON PTY. 
LTD.

AND; FINLAYS IDE PTY. LTD.

AND 5 SOUTHERN TABLELANDS FINANCE 
CO. PTY. LTD.

AND; GOULBURN ACCEPTANCE PTY.LTD. 

AND; A.E. ARMSTRONG PTY. LTD.

AMDs LANDMARK (QUEENSLAND) PTY. 
LTD.(In Liquidation)

ANDs PARADISE WATERS (SALES) PTY. 
LTD.

ANDs PARADISE WATERS LTD . 

ANDs GOONDOO PTY. LTD,

AND; LANDMARK HOME UNITS PTY. 
LTD o

AND? LANDMARK FINANCE PTY. LTD.

ANDs LANDMARK HOUSING &
DEVELOPMENT PTY. LTD . (In Liquidation) —————

ANDs LANDMARK CORPORATION LTD.

ANDs CLARE BARTON

AND s TERRENCE BARTON

ANDs AGOSTON GONCZE

ANDs JOHN OSBORNE BOVILL

ANDs HOME HOLDINGS PTY. LTD.

AND s ALLEBART PTY, LTD.

ANDs ALLEBART INVESTMENTS 
PTY. LTD.

Plaintiff 

1st Defendant

2nd Defendant

3rd Defendant 10

£|<th Defendant 

5th Defendant 

6th Defendant

7th Defendant

8th Defendant 

9th Defendant 

10th Defendant 20

llth Defendant 

12th Defendant

13th Defendant

lij-th Defendant

15th Defendant

16th Defendant

l?th Defendant 30

18th Defendant

19th Defendant

20th Defendant

21st Defendant

Kb).



STATEMENT OF CLAIM

1.___The second, third, fourths fifth and sixth- 

named Defendants (hereinafter referred to as "the 

Armstrong companies") are each duly incorporated 

companies liable to be sued by their respective 

corporate names.

2»___The first-named Defendant is the Managing 

Director, and either the holder or the controller 

of the majority of the shares in each of the Arm 

strong companies. 10 

3.___The seventh, eighth, ninth, tenth, eleventh, 

ttirelfth, thirteenth and fourteenth defendants are 

each duly incorporated companies liable to be sued 

by their respective corporate names and are herein 

called the Landmark Companies.

^K.___The nineteenth, twentieth and tiventy-first 

defendants are each duly incorporated companies 

liable to be sued by their respective corporation 

names.

5.___At all material times the first-named Defen- 20 

dant xiras a Director of the Landmark Companies.

6.___At all material times the Plaintiff was the 

Managing Director of the Landmark Companies.

7.___On and prior to the execution of the certain 

Deed hereinafter referred to, on or about the 17th 

day of January, 1967 the first-named Defendant, on 

his own behalf, and on behalf of the Armstrong com 

panies, had endeavoured to persuade and to compel 

the Plaintiff and the Landmark Companies to agree 

xirith him and the Armstrong companies, upon the mat- 30 

ters subsequently substantially set forth in the 

said Deed.

8.___It xiras not in the Plaintiffs interest to

Amended Statement 
l{c), of Claim
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of Claim

agree with the Defendants herein in the manner 

which the first-named Defendant sought, and the 

Plaintiff for a long time refused so to agree. 

9»___The first-named Defendant thereupon on his 

oxirn behalf and on behalf of the Armstrong Companies 

for the purpose of compelling the Plaintiff to 

agree as hereinafter mentioned to cause the Land 

mark companies so to agree continually threatened 10 

to have the Plaintiff murdered if the Plaintiff did 

not agree xo.th the Defendants in the manner which 

the first-named Defendant sought on his own behalf 

and on behalf of the Armstrong Companies and the 

first-named Defendant on his oivn behalf and on be 

half of the Armstrong Companies otherwise exerted 

unlaxdTul pressure upon the Plaintiff so to agree.

10. For the purposes mentioned in the preceding 

paragraph hereof the first-named Defendant on his 

own behalf and on behalf of the Armstrong companies 20 

engaged certain criminals to kill or otheriirise in 

jure the Plaintiff.

11. As a result of the threats and actions of the 

first-named Defendant on his own behalf and on be 

half of the Armstrong cesvpanies hereinbefore men 

tioned, the Plaintiff feared for his life and 

safety and feared for the life and safety of his 

family.

12. The Plaintiff being in fear, as set out in 

the preceding paragraph, and against his will and 30 

for the purpose of avoiding the threat of death or 

injury aforesaid told the first-named Defendant on 

his own behalf and on behalf of the Armstrong

Amended Statement 
l(d). of Claim
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of Claim

companies that he agreed with the first-named De 

fendant on his own behalf and on behalf of the 

Armstrong companies in the manner sought by him and 

thereafter the Plaintiff executed a Deed on or 

about the 17th day of January, 196?» xvtiich substan 

tially set forth the matters to which the first- 

named Defendant on his oiirn behalf and on behalf of 

the Armstrong Companies had sought the Plaintiff's 10 

agreement in the manner hereinbefore set out. The 

Plaintiff craves leave to refer to the said Deed 

Tirhen produced as if the same had been fully set 

forth herein.

13« At or about the same time as the execution of 

the aforesaid Deed, the Plaintiff executed a number 

of other Deeds ancillary to the aforesaid Deed. 

Ik-, The execution of the said Deed, and the said 

ancillary Deeds, by the Plaintiff was not voluntary 

and \iras done against his will Xirhile he \iras in fear 20 

for his life and safety and feared for the life and 

safety of his family as aforesaid.

15. Follonring the execution of the said Deed, and 

the said ancillary Deeds, by the Plaintiff, he re 

mained and still remains in fear for his life and 

safety and for the life and safety of his family 

because of both -

(a) the threats and actions of the first- 

named Defendant on his own behalf and 

on behalf of the Armstrong Companies 30 

prior to the execution of the said Deed?

(b) further threats and actions of the

first-named Defendant on his own behalf

Amended Statement 
l(e), of Claim
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and on behalf of the Armstrong Companies 

after the execution of the said Deed 

designed to have, and having, the ef 

fect of keeping the Plaintiff in fear 

for his life and safety and the life 

and safety of his family,, and of com 

pelling the Plaintiff to continue to 

agree to the first-named Defendant °s 10 

wishes on his own behalf and on behalf 

of the Armstrong Companies. 

The Plaintiff has feared and fears that if he

had avoided the said Deed upon the grounds of duress

without the benefit of Court Proceedings,, his life

and that of his family would have been in grievous

danger.

1? » In so far as any action may be necessary by

the Plaintiff to avoid the said Deed, the Plaintiff

hereby avoids and rescinds the said Deed. 20

18. The Plaintiff says that he has not received 

any benefits under the said Deed but s nevertheless, 

hereby offers to restore to the Defendants any bene 

fits he may have obtained under the said Deed.

19. Pursuant to the said Deed and not otherv>rise 

certain ancillary agreements and Deeds were executed 

by, inter alia, the Plaintiff and in particular the 

Plaintiff tiras required to execute and procure exe 

cution by the Defendants, Clare Barton, Terrence 

Barton, Agoston Goncze 9 John Osborne Bovill, Home 30 

Holdings Pty. Ltd., Allebart Pty. Ltd., and Allebart 

Investments Pty. Ltd. , (hereinafter called the 

nominees) of certain contracts to purchase shares

Amended Statement 
l(f). of Claim
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from A.E. Armstrong Pty. Ltd., (herein called the 

share contracts).

20. Each of the share contracts provided for the 

purchase from the sixth defendant by each respec 

tive nominee of specified numbers of shares as set 

forth in the share contracts, at 60 cents per 

share namely, as to the personal nominees, 30,000 

shares each, and as to the corporate nominees s 10 

^7*500 shares each, such sums being payable in 

three equal annual instalments, the first of such 

payments becoming due on the 18th January, 1968.

21. Pursuant to such share contracts s the shares 

referred to therein were transferred to the nomi 

nees, who respectively entered into mortgages 

securing the payments of the sums aforesaid, and 

providing, inter alia, that upon Default in payment 

by the nominee of any instalment, the xrtiole amount 

payable by such nominee should be immediately due 20 

and payable 9 and the sixth defendant could, on the 

happening of such event be entitled to have these 

shares transferred to its nominee and to dispose of 

them. The Plaintiff craves leave to refer to the 

said share contracts and mortgages, when produced, 

as if the same had been fully set forth herein.

22. The Plaintiff guaranteed the applications of 

each of the nominees under the share contracts and 

mortgages aforesaid.

23- If the sixth defendant is able to procure 30 

the transfer of the shares to its name as herein 

before referred to, it will probably be able to 

control the Landmark companies.

Amended Statement of 
Kg). of Claim
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Certain payments under the share contracts

mentioned in paragraph 19 hereof are expressed,

according to the terms thereof s to be due for pay

ment on the 18th day of January, 1968.

25* The Plaintiff does not intend to pay or to

cause to be paid the said payments and fears that

unless restrained by Order of this Honourable Court,

the first-named Defendant and the Armstrong com- 10

panies may take action pursuant to the said Deed

and certain ancillary documents and cause irrepar

able harm and loss to the Plaintiff and the Landmark

companies.

THE. PLAINTIFF THEREFORE CLAIMS g

(1) That it may be declared that the aforesaid 

Deed, and said ancillary Deeds, tirere executed by 

the Plaintiff under duress and were not his Deeds.

(2) In the alternative that it may be declared

that the aforesaid Deed and said ancillary Deeds 20

vrere executed by the Plaintiff under duress and

have been duly avoided by the Plaintiff.

(3) That it may be declared that the aforesaid

Deed, and ancillary Deeds, are void, or alternative

ly are void so far as concerns the Plaintiff.

(k) That the Defendants, and each of them, may

be restrained from acting upon or purporting to

act upon the said Deed and ancillary Deeds in any

xtfay whatsoever or alternatively so far as concerns

the Plaintiffs and from acting upon or purporting 30

to act upon any rights or poxirers under any Deeds,

agreements or other documents coming into existence

consequentially upon the said Deed or ancillary

Amended Statement 
l(h). of Claim
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Deeds in any way whatsoever or alternatively so far 

as concerns the Plaintiff.

(5) That the guarantees and mortgages by the 

Plaintiff and other obligations of the Plaintiff 

contained in the said ancillary Deeds are invalid 

and void and not binding upon the Plaintiff.

(6) That the Defendants be ordered to pay the 

Plaintiff's costs of this suit. 10

(7) That the Plaintiff may have such further or 

other relief as the nature of the case may require.

R. Purvis
Counsel for the Plaintiff.

MOTE; This Statement of Claim is filed by 

Messrs. Gaden Bonren & Stewart of ifr02 New South Head 

Road 9 Double Bay Solicitors for the Plaintiff 9 

Alexander Barton., of 187 Edinburgh Road, Castlecrag.

Amended Statement 
l(i). of Claim
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STATEMENT OF DEFENCE

ALEXANDER El'/AN ARMSTRONG the first abovenamed defen 

dant , does on his oath say as followss-

1. ___ In answer to paragraph 2 of the Statement of 

Claim the firstnamed defendant says that from 

August, 1966 4 or earlier, and until the swearing of 

this Statement of Defence, he has been one of a 

board of three directors of each of the defendants 

George Armstrong & Son Pty. Limited, A.E. Armstrong 

Pty. Limited, Southern Tablelands Finance Co. Pty. 10 

Limited and Goulburn Acceptance Pty, Limited, that 

he iiras , from August, 1966, or earlier and until 9th 

January, 1967, and from 28th April, 196? until the 

sxfearing of this Statement of Defence one of a board 

of three directors of Finlayside Pty. Limited. In 

further answer to the said paragraph 2 the first 

named defendant denies that he was or is managing 

director of any of the said companies.

2. ___ In ansxirer to paragraph 3 of the Statement of 

Claim, the first named defendant says that since 20 

the commencement of this suit an order has been made 

by the Supreme Court of New South Wales in its equit 

able jurisdiction for the winding up of the fourteenth 

defendant Landmark Corporation Limited. 

3 In ansxirer to paragraph 5 of the Statement of

Claim the first named defendant admits that he

a director of each of the Landmark companies other

than Landmark Finance Pty. Limited from August, 1966,

or earlier 9 and until the 18th day of January, 1967s

or shortly thereafter. Save as aforesaid the first 30

named defendant does not know and cannot admit that

at any material time he was a director of the Land

mark companies or any of them.
Statement of Defence of 

l(k) the first named Defendant



Statement of Defence 
of the first named 
Defendant

In ansi^er to paragraph 6 of the Statement of

Claim, the first named defendant admits that the 

plaintiff was the managing director of Landmark 

Corporation Limited and a director of each other of 

the Landmark companies from August, 1966, or earlier, 

until the date of the commencement of this suit or 

until the date of the x^inding up thereof s as the 10 

case may be. Save as aforesaid, the first named de 

fendant does not knot? and cannot admit that at any 

material time the plaintiff \iras the managing direc 

tor of the Landmark companies.

j>^ ___ In ansiirer to paragraph 7 of the Statement of 

Claim the first named defendant says that prior to 

the 17th January, 1967 9 there had occurred differ 

ences and disputes betxireen the first named defen 

dant and the plaintiff as directors respectively of 

Landmark Corporation Limited relating to the manage- 20 

ment of certain of the business and affairs of 

Landmark Corporation Limited and of certain of its 

subsidiaries relating to the accounts of Landmark 

Corporation Limited and to the consolidated accounts 

of Landmark Corporation Limited and its subsidiaries 

and relating to the desire and proposal of the 

plaintiff that the directors of Landmark Corporation 

Limited should recommend to the annual general 

meeting of that company the payment of a dividend. 

In further answer to the said paragraph 7> the first 30 

named defendant says that arising out of the above- 

mentioned disputes and actions of the plaintiff 

and of certain of the Landmark companies in

Statement of Defence 
of the first named 

1(1). Defendant



Statement of Defence 
of the first named 
Defendant

furtherance of such disputes there xirere instituted 

and conducted in the equitable jurisdiction of the 

Supreme Court of New South Wales the following 

suits 9 namelys-

(a) Suit Mo. 1262 of 1966 in xrtiich Finlay- 

side Pty. Limited was the plaintiff and 

Landmark Corporation Limited, Paradise 10 

Waters (Sales) Pty. Limited and Paradise 

Waters Limited xvere the defendants, and 

in which certain interlocutory relief 

iiras granted to the plaintiff therein 

against the defendants therein and each 

of them.

(b) Suit No. 1263 of 1966 in which George 

Armstrong & Son Pty. Limited was the 

plaintiff and Landmark Corporation 

Limited was the defendant in which said 20 

suit no determination or orders had 

been made prior to the l?th January, 

1967.

(c) Suit No. 1359 of 1966 in which Alexan 

der Ewan Armstrong tra.s the plaintiff 

and Landmark Corporation Limited was 

the Defendant and in which certain re 

lief was granted to the plaintiff 

against the defendant.

The first named defendant craves leave to refer to 30 

the documents of record in the said suits when 

produced as though the same were set forth herein. 

6.___In further answer to the said paragraph 7»

Statement of Defence 
of the first named 

l(m). Defendant



Statement of Defence 
of the first named 
Defendant

the first named defendant says that in the month of 

Decembers 1966 s and until the 13th Januarys 1967 s 

endeavours x^ere made by the plaintiff and by the 

first named defendant and by the parties to the 

abovementioned suits s and by the solicitors and 

counsel and other advisers of the said persons and 

parties to resolve the said disputes and to compro- 10 

raise the said litigation and further that during 

the second xireek of January, 1967s the first named 

defendant, as and by v/ay of a compromise between 

the proposals put forward on behalf of the plain 

tiff and Landmark Corporation Limited, Paradise 

Waters Limited s Paradise Waters (Sales) Pty. 

Limited, Goondoo Pty. Limited, Landmark Home Units 

Pty. Limited, Landmark Finance Pty. Limited, Land 

mark Housing & Development Pty. Limited 9 and 

Landmark (Queensland) Fty. Limited and those put 20 

forxirard on behalf of the first named defendant and 

of Finlayside Pty. Limited, George Armstrong & 

Sons Pty. Limited, Southern Tablelands Finance Co. 

Pty, Limited and Goulburn Acceptance Pty. Limited; 

agreed, and Finlayside Pty. Limited, George 

Armstrong & Sons Pty. Limited 9 Southern Tablelands 

Finance Co. Pty. Limited and Goulburn Acceptance 

Pty. Limited agreed to the matters subsequently 

provided for by the deed of the 17th January, 1967* 

made between George Armstrong & Sons Pty. Limited, 30 

Finlayside Pty. Limited, Southern Tablelands 

Finance Co. Pty. Limited, Goulburn Acceptance Pty. 

Limited and A.E. Armstrong Pty. Limited of the

Statement of Defence 
of the first named 

l(n). Defendant



Statement of Defence 
of the first named 
Defendant

first part, Landmark (Queensland) Pty. Limited, 

Paradise Haters (Sales) Pty. Limited 9 Paradise 

Waters Limited, Goondoo Pty. Limited 9 Landmark Home 

Units Pty, Limited 5 Landmark Finance Pty. Limited,, 

Landmark Housing and Development Pty. Limited and 

Landmark Corporation Limited of the second part, 

Alexander Exiran Armstrong of the third part and 10 

Alexander Barton of the fourth part.

7.___Save as aforesaid the first named defendant 

in further anstirer to the said paragraph 7 denies 

that on and prior to the execution of the said deed 

on the 17th January s 1967s the first named defen 

dant on his own behalf or on behalf of the Armstrong 

companies or any of them had endeavoured to persuade 

or to compel the plaintiff and the Landmark companies 

or any of them to agree i-/ith him and the Armstrong 

companies, or any of them upon the matters subse- 20 

quently set forth in the said Deed.

8.___In answer to paragraph 8 of the Statement of 

Claim, the first named defendant repeats paragraphs 

5» 6 and 7 above and says that he does not know and 

cannot admit that it was not in the plaintiff's in 

terest to agree with the defendants in this suit in 

the manner \rtiieh the first named defendant on his 

oiirn behalf or on behalf of the Armstrong companies 

or any of them or at all sought or in the terms of 

the said deed of the 17th January, 1967$ so far as 30 

the same were to be performed by or affected the 

plaintiffs and denies that the plaintiff for a long 

time refused so to agree.
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9.___In answer to paragraph 9 of the Statement of 

Claim, the first named defendant on his oxirn behalf 

or on behalf of the Armstrong companies or any of 

them or at all denies that for the purpose of com 

pelling the plaintiff to agree as in the Statement 

of Claim alleged 9 to cause the Landmark companies 

so to agree s or for any purpose or at all he con- 10 

tinually or at all threatened to have the plaintiff 

murdered if the plaintiff did not agree xvith the 

defendants in the manner which the first named de 

fendant sought, and denies further that he, on his 

own behalf or on behalf of the Armstrong companies 

or any of them or at all, otherxvise exerted unlaw 

ful pressure upon the plaintiff so to agree.

10. In answer to paragraph 10 of the Statement of 

Claim, the first named defendant denies that for 

the purposes mentioned in paragraph 9 of the State- 20 

ment of Claim, or at all, on his own behalf or on 

behalf of the Armstrong companies or any of them or 

at all, engaged certain or any criminals to kill or 

otherwise injure the plaintiff.,

11. In ansxfer to paragraph 11 of the Statement of 

Claim, the first named defendant repeats paragraphs 

7j 9 and 10 above and denies that as a result of any 

threats or actions of the first named defendant, on 

his own behalf or on behalf of the Armstrong com 

panies oi" any of them or at all, the plaintiff fear- 30 

ed for his life and safety or that he feared for the 

life and safety of his family.

12. In further answer to the said paragraph 11,
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first named defendant does not know and cannot ad 

mit that the plaintiff fearod for his life and 

safety as alleged or that he feared for the life 

and safety of his family as alleged. 

13. In anst^er to paragraph 12 of the Statement of 

Claim, the first named defendant repeats paragraphs 

9, 10 S 11 and 12 above s and denies that the plain- 10 

tiff was in fear as set out in paragraph 11 of the 

Statement of Claim, and does not know and cannot 

admit that against the xvill of the plaintiffs and 

denies that for the purpose of avoiding the threat 

of death or injury in the Statement of Claim alleg 

ed, the plaintiff told the first named defendant 9 

on his oiirn behalf or on behalf of the Armstrong 

companies or any of them or at all, that the plain- 

tiff agreed with the first named defendant in the 

manner sought by the first named defendant, on his 20 

own behalf and on behalf of the Armstrong companies 

or any of them or at all, as alleged. 

Ik. In further answer to the said paragraph 12, 

the first named defendant repeats paragraphs 5? 6 

and 7 above.

15* In answer to paragraph 13 of the Statement of 

Claim, the first named defendant says that after 

the execution of the deed of the 17th January, 1967, 

the plaintiff executed the folloxiring deeds or docu 

ments on the following datess 30 

(a) A deed made the 18th day of January,

1967s between A.B. Armstrong Pty, Limited 

and Alexander Barton whereby the
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plaintiff agreed to purchase 30 S 000 

fully paid shares of $1.00 each in the 

capital of Landmark Corporation Limited,

(b) A deed made the 18th day of January,

1967» betxireen Alexander Barton as mort 

gagor, A.E. Armstrong Pty. Limited as 

mortgagee and certain guarantors 5 10 

securing the payment of the price for 

the shares the subject of the deed men 

tioned in (a) above.

(c) An undated instrument of transfer of

the shares the subject of the deed men 

tioned in (a) above.

(d) A deed made the 18th day of January, 

1967s between A.E. Armstrong Pty. 

Limited and Allebart Investments Pty. 

Limited whereby Allebart Investments Fty. 20 

Limited agreed to purchase ij-7 ? 500 fully 

paid $1.00 shares in the capital of 

Landmark Corporation Limited.

(e) A deed made the 18th day of January,

196?» betxveen Allebart Investments Pty.

Limited as mortgagor s A.E. Armstrong

Pty. Limited as mortgagee and Alexander

Barton and ors. as guarantors securing

the payment of the price for the shares

the subject of the deed mentioned in 30

(d) above.

(f) A deed made the 18th day of January s

1967» betxireen A.E. Armstrong Pty. Limited
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and Allebart Pty. Limited whereby 

Allebart Pty, Limited agreed to purchase 

k7 s 500 fully paid shares of $1.00 each 

in the capital of Landmark Corporation 

Limited.

(g) A deed made the 18th day of Januarys

196? s betxireen Allebart Pty. Limited as 10

mortgagors A.E. Armstrong Pty. Limited

as mortgagee and Alexander Barton and

ors. as guarantors securing the payment

of the price for the shares the subject

of the deed mentioned in (f) above.

(h) A deed made the 18th day of January 3 

196?s betxireen A.E. Armstrong Pty. 

Limited and Home Holdings Pty. Limited 

Xirhereby Home Holdings Pty. Limited 

agreed to purchase 4'<7 S 500 fully paid 20 

shares of $1.00 each in the capital of 

Landmark Corporation Limited.

(j) A deed made the 18th. day of January,

1967j between Home Holdings Pty. Limited

as mortgagor 9 A.E. Armstrong Pty.

Limited as mortgagees and Alexander

Barton and ors. as guarantors,, securing

the payment of the price for the shares

the subject of the deed mentioned in

(h) above. 30

(Ic) A deed made the 18th day of January,

1967s betxireen A.E. Armstrong Pty. Limited 

and Agoston Goncze xriiereby Agoston Goncze
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agreed to purchase 30,000 fully paid 

shares of $1.00 each in the capital of 

Landmark Corporation Limited.

(1) A deed made the 18th day of January s 

1967» betxireen Agoston Goncze as mort 

gagors A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors„ 10 

as guarantors securing- the payment of 

the price of the shares the subject of 

the deed mentioned in (k) above.

(m) A deed made the 18th day of Januarys

1967s betx^een A.E. Armstrong Pty. Limited 

and Terrence Barton whereby Terrence 

Barton agreed to purchase 30 S 000 fully 

paid shares of $1=00 each in the capital 

of Landmark Corporation Limited.

(n) A deed made the 18th day of Januarys 20 

1967s between Terrence Barton as mort 

gagor s A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors. 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (m) above.

(o) A deed made the 18th day of January 9 

1967s between A.E. Armstrong Pty. 

Limited and Clare Barton xirhereby Clare 

Barton agreed to purchase 30*000 fully 30 

paid shares of $1,00 each in the capital 

of Landmark Corporation Limited.

(p) A deed made the 18th day of Januarys
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1967> between Clare Barton as mortgagor, 

A.E. Armstrong Pty. Limited as mortga 

gee and Alexander Barton and ors. as 

guarantors securing the payment of the 

price of the shares the subject of the 

deed mentioned in (o) above.

(q) A deed made the 18th day of Januarys 10 

1967» between A.E. Armstrong Pty. 

Limited and John Osborne Bovill whereby 

John Osborne Bovill agreed to purchase 

30,000 fully paid shares of $1.00 each 

in the capital of Landmark Corporation 

Limited.

(r) A deed made the 18th day of January, 

1967* between John Osborne Bovill as 

mortgagors A.S. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 20 

ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (q) above.

Save as aforesaid a the first named defendant denies 

that at or about the same time as the execution of 

the deed mentioned in paragraph 13 of the Statement 

of Claim s the plaintiff executed a number of other 

deeds ancillary to the aforesaid deed. 

16. In answer to paragraph 1^ of the Statement of 

Claim, the first named defendant does not knoxir and 30 

cannot admit that the execution by the plaintiff of 

the deeds therein mentioned was not voluntary or 

that the same was done against the Xirill of the
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plaintiff s or that the execution of the deeds 

therein mentioned by the plaintiff was done by 

him while he was in fear for his life and safety, 

or whilst he feared for the life and safety of his 

family. In further ansxirer to the said paragraph 

l^S-9 the first named defendant repeats paragraphs 9» 

10, 11 and 12 above. 10 

17. In answer to paragraph 15 of the Statement of 

Claim s the first naraed defendant denies that folloxf- 

ing the execution of the deeds in the said para 

graph mentioned by the plaintiff the plaintiff re 

mained or that he still remained in fear for his 

life and safety or for the life and safety of his 

family because of either of s-

(a) Any threats or actions of the first 

named defendant on his own behalf or 

on behalf of the Armstrong companies or 20 

any of them or at all, prior to the 

execution of the said deed on the 17th 

January, 1967*

(b) Any further threats or actions of the

first named defendant on his own behalf 

or on behalf of the Armstrong companies 

or any of them or at all after execu 

tion of the said deed designed to have 

or having the effect of keeping the 

plaintiff in fear for his life and 30 

safety or for the life and safety of 

his family or of compelling the plain 

tiff to continue to agree to the first
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named defendant 0 s xirishes s on his ovrn be 

half or on behalf of the Armstrong com 

panies or any of them or at all.

18. In further answer to the said paragraph 15s 

the first named defendant repeats the denials in 

paragraphs 9? 10 S 11 and 12 above,

19. ^n further ansifer to the said paragraph 15» 10 

the first named defendant denies that after the exe 

cution of the said Deed of the l?th January, 1967, 

the first named defendant made any threats or did 

any acts designed to have or having the effect of 

keeping the plaintiff in fear for his life and 

safety or for the life and safety of his family or 

of compelling the plaintiff to continue to agree to 

the first named defendant's wishes.

20. In ansxirer to paragraph 16 of the Statement of 

Claim, the first named defendant does not knoxir and 20 

cannot admit that the plaintiff has feared or that 

he fears that if he had avoided the deed therein 

mentioned upon the grounds of duress xvithout the 

benefit of Court proceedings his life or that of any 

member of his family x^rould have been in grievous 

or any danger.

21. In further answer to the said paragraph 16 s

the first named defendant denies that the life of

the plaintiff or the life of any member of his

family has ever been in grievous or any danger by 30

reason of any act of the first named defendant.

_22_Vri_In ansxirer to paragraph 1? of the Statement

of Claim, the first named defendant denies that
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the plaintiff is entitled to avoid the Deed of the 

17th day of January, 1967g upon the grounds assert 

ed in the Statement of Claim or at all. 

23 • In answer to paragraph 13 of the Statement of 

Claim, the first named defendarit craves leave to 

refer to the said Deed wfaeti produced as though the 

same xirere pleaded in full in answer to the said 10 

paragraph. In further answer to the said paragraph 

the first named defendant denies that the plaintiff 

has not received any benefits under the said deed 

and repeats the matters set forth in paragraph 5s 

6 and 7 above.

2k•« In ansxtf-er to paragraph 19 of the Statement of 

Claim the first named defendant craves leave to re 

fer to the deed made the 17th day of Januarys 1967? 

and the other agreements and deeds in the said 

paragraph mentioned when produced as though the 20 

same were pleaded in full in answer to the said 

paragraph and does not admit that the same or the 

effects thereof are in the said paragraph suffi 

ciently or accurately set forth.

J25« In ansxtfer to paragraph 20 of the Statement of 

Claim 9 the first named defendant craves leave to re 

fer to the share contracts therein mentioned v/hen 

the sasne are produced as though the same urere 

pleaded in full in ansxirer to the said paragraphs 

and does not admit that the same or the effect there- 30 

of are in the said paragraph sufficiently or accur 

ately set forth. 

26. In ansxirer to paragraph 21 of the Statement of
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Claim., the first named defendant craves leave to 

refer to the share contracts and to the mortgages 

therein mentioned ifhen the same are produced, and 

does not admit that the same or the effect thereof 

are in the said paragraph sufficiently or accurate 

ly set forth,

27. In ansxtfer to paragraph 22 of the Statement of 10 

Claim, the first named defendant craves leave to 

refer to the instrument of guarantee when produced 

and does not admit that the same or the effect 

thereof is in the said paragraph sufficiently or 

accurately set forth.

28. In answer to paragraph 23 of the Statement 

of Claim s the first named defendant denies that if 

the sixth defendant were able to procure the trans 

fer of the shares therein mentioned to its name-, 

it would have been s or would be able to control 20 

the Landmark companies or any of them,, In further 

answer to the said paragraph 23a the first named 

defendant says that the seventh and the thirteenth 

defendants are being wound up pursuant to orders 

made by the Supreme Court of Queensland. In further 

ansnrer to the said paragraph the first named defen 

dant says that the fourteenth defendant is being 

xvound up pursuant to an order made by the Supreme 

Court of New South Uales in its equitable jurisdic 

tion on the 1st day of Januarys 1968 s and that the 30 

Landmark companies, other than Landmark Corporation 

Limited s are each of them subsidiaries of Landmark 

Corporation Limited.
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29. In answer to paragraph 2k of the Statement of 

Claim the first named defendant craves leave to re 

fer to the share contracts therein mentioned xirhen 

the same are produced and does not admit that the 

same or the effect thereof are in the said para 

graph sufficiently or accurately set forth. 

3P- .In answer to paragraph 25 of the Statement of 10 

Claim., the first named defendant denies that any 

action which he or the Armstrong companies s or any 

of them may take pursuant to the deed of the 17th 

January s 196? s or pursuant to any of the ancillary 

documents in the said paragraph mentioned would 

cause irreparable or any harm or loss to the 

Landmark companies or any of them. 

31» In ansxirer to the whole of the Statement of 

Claim s the first named defendant submits that the 

allegations in the Statement of Claim do not en- 20 

title the plaintiff to the relief therein sought 

and the first named defendant craves the same bene 

fit from this submission as if he had demurred to 

the Statement of Claim.

Russell Bainton
Counsel for the Defendant

This statement of defence is filed by Robert lan

Grant of Messrs. Dare, Reed, Martin & Grant of 18?

I-lacquarie Street,, Sydney s the solicitor for the

first abovenamed defendant. 30
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The above statement of defence was sworn by the 

abovenamed Alexander Ev/an Armstrong at Sydney this 

15th day of February s 1968, before me s 

A.E. Armstrong Acting Chief Clerk in Equity

Above statement of defence was resworn by the 

abovenamed Alexander Ewan Armstrong at Sydney this 

26th day of July, 1968 before mes 10 

A.E. Armstrong
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IN THE SUPR3ME COURT )——————————————————— )

OF NEU SOUTH WALES ) Wo. 23 of 1968———————————————— )

IN EQUITY )

BETWEENs

ALEXANDER BARTOH

Plaintiff

AMDs

ALEXANDER E17AN ARMSTRONG 
AMD ORS,

Defendants 10

STATEMENT OF DEFENCE 

OF

SECOND NAI-iED DEFENDANT 
GEORGE ARMSTRONG- & SOU PTY- LIMITED

The second abovenamed defendant under its Common

Seal says as folloxvss-

JL.___In answer to jjaragraph 2 of the Statement of 

Claim, the defendant George Armstrong & Son 

Pty. Limited says that from August, 1966 s or 

earlier.; and until the date of this Statement 20 

of Defence the defendant Alexander Ewan 

Armstrong has been one of a Board of three 

directors of each of the defendants George 

Armstrong & Son Pty. Limited, A.3. Armstrong 

Pty. Limitedj Southern Tablelands Finance Co. 

Pty. Limited and Goulburn Acceptance Pty. 

Limited s and that the defendant Alexander 

Ewan Armstrong was from August s 1966 or 

earlier, and until the 9th January, 1967? 30 

and from the 28th April, 196? until the date 

of this Statement of Defence one of the Board 

of three directors of Finlayside Pty. Limited,
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In further anstirer to the said paragraph 2 9 

the defendant George Armstrong & Son Pty. 

Limited denies that the defendant Alexander 

Bwan Armstrong tiras or is managing director of 

any of the said defendant companies.

r2.___In answer to paragraph 3 of the Statement of

Claim the defendant George Armstrong & Son 10 

Pty. Limited says that since the commencement 

of this suit9 an order has been made by the 

Supreme Court of Nexv South I/ales in its equit 

able jurisdiction for the winding up of the 

fourteenth defendant Landmark Corporation 

Limited.

J3.___In ansxirer to paragraph 5 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited admits that the defendant 

Alexander Ewan Armstrong was a director of 20 

each of the Landmark Companies other than 

Landmark Finance Pty. Limited from August, 

1966 9 or earlier s and until the 18th day of 

January, 196?s or shortly thereafter. Save 

as aforesaid the defendant George Armstrong 

& Son Pty. Limited does not know and cannot 

admit that at any material time the defen 

dant Alexander Exvan Armstrong was a director 

of the Landmark companies or any of them.

ty.___In answer to paragraph 6 of the Statement of 30
<f

Claim the defendant George Armstrong & Son 

Pty. Limited admits that the plaintiff xvas 

the managing director of Landmark Corporation
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Limited and a director of each other of the 

Landmark companies from August, 1966 s or 

earlier s until the date of commencement of 

this suit s or until the date of the itfinding 

up thereof, as the case may be. Save as 

aforesaid 9 the defendant George Armstrong & 

Son Pty, Limited does not knoiv and cannot 10 

admit that at any material time the plaintiff 

was the managing director of the Landmark 

companies.

_5«___In ansxver to paragraph 7 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited says that prior to the 17th 

January9 1967s there had occurred differences 

and disputes between the defendant Alexander 

Etiran Armstrong and the plaintiff as directors 

respectively of Landmark Corporation Limited 20 

relating to the management of certain of the 

business and affairs of Landmark Corporation 

Limited and of certain of its subsidiaries and 

relating to the accounts of Landmark Corpora 

tion Limited and to the consolidated accounts 

of Landmark Corporation Limited and its sub 

sidiaries and relating to the desire and 

proposal of the plaintiff that the directors 

of Landmark Corporation Limited should re 

commend to the Annual General Meeting of that 30 

company the payment of a dividend. In further 

answer to the said paragraph 7s the defendant 

George Armstrong & Son Pty, Limited says that
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arising out of the abovementioned disputes 

and actions of the plaintiff and of certain 

of the Landmark companies in furtherance of 

such disputes there were instituted and con 

ducted in the equitable jurisdiction of the 

Supreme Court of Mew South Wales the follow 

ing suits, namelys- 10

(a) Suit Mo. 1262 of 1966 in which Finlay- 

side Pty, Limited was the plaintiff and 

Landmark Corporation Limited 3 Paradise 

Waters (Sales) Pty. Limited and Paradise 

Waters Limited were the defendants, and 

in xirhich certain interlocutory relief 

was granted to the plaintiff therein 

against the defendants therein and each 

of them.

(b) Suit Mo. 1263 of 1966 in which George 20 

Armstrong & Son Pty. Limited was the 

plaintiff and Landmark Corporation 

Limited xvas the defendant in which said 

suit no determination or orders had 

been made prior to the 17th January s 

1967.

(c) Suit Mo. 1359 of 1966 in which Alexander 

Ewan Armstrong was the plaintiff and

Landmark Corporation Limited was the 

defendant and in which certain relief OQ

was granted to the plaintiff against 

the defendant.
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The defendant George Armstrong & Son Pty. 

Limited craves leave to refer to the documents 

and records in the said suits xirhen produced 

as though the same xirere set forth herein. 

6.___In further answer to the said paragraph 7 the 

defendant George Armstrong & Son Pty. Limited 

says that in the month of December, 1966, and 10 

until the 13th Januarys 1967s endeavours xirere 

made by the plaintiff and by the defendant 

Alexander Ewan Armstrong and by the parties 

to the abovementioned suits and by the solici 

tors and counsel and other advisers for the 

said persons and parties to resolve the said 

disputes, and to compromise the said litiga 

tion and further that during the second week 

of January s 1967s the defendant Alexander Ewan 

Armstrong,, as and by way of a compromise be- 20 

txireen the proposals put forx^ard on behalf of 

the plaintiff and Landmark Corporation Limited s 

Paradise I/aters Limited,, Paradise Uaters 

(Sales) Pty. Limited, Goondoo Pty. Limited, 

Landmark I-Iome Units Pty. Limited., Landmark 

Finance Pty. Limited, Landmark Housing & 

Development Pty. Limited and Landmark (Queens 

land) Pty. Limited and those put fortrard on 

behalf of the defendant Alexander 2x^an Arm 

strong and of the defendants Finlayside Pty. 30 

Limited; George Armstrong & Son Pty. Limited, 

Southern Tablelands Finance Co. Pty. Limited 

and Goulburn Acceptance Pty. Limited agreed.
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and the defendants Finlayside Pty. Limited 9 

George Armstrong & Son Pty* Limited 9 Southern 

Tablelands Finance Co* Pty. Limited and Goul- 

burn Acceptance Pty. Limited each agreed to 

the matters subsequently provided for by the 

deed of the 17th day of Januarys 1967, made 

between George Armstrong & Son Pty. Limited s 10 

Finlayside Pty. Limited; Southern Tablelands 

Finance Pty. Limited, Goulburn Acceptance Pty. 

Limited and A.E. Armstrong Pty. Limited of 

the first part s Landmark (Queensland) Pty. 

Limited 9 Paradise Waters (Sales) Pty. Limited 9 

Paradise Waters Limited, Goondoo Pty. Limited, 

Landmark Home Units Pty. Limited, Landmark 

Finance Pty. Limited s Landmark Housing & 

Development Pty. Limited and Landmark Corpora 

tion Limited of the second part s Alexander 20 

Exvan Armstrong of the third part 9 and Alexander 

Barton of the fourth part,,

7.___Save as aforesaid the defendant George Arm 

strong & Son Pty, Limited, in further ansiirer 

to the said paragraph 7s denies that on and 

prior to the execution of the said deed on the 

17th Januarys 1967 S the defendant Alexander 

Ev/an Armstrong on his own behalf or on behalf 

of the defendant George Armstrong & Son Pty. 

Limited or on behalf of any other or the 30 

Armstrong companies had endeavoured to per 

suade or to compel the plaintiff and the 

Landmark companies or any of them to agree
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with the said Alexander Ewan Armstrong and the 

Armstrong companies or any of them upon the 

matters subsequently set forth in the said 

deed.

8.___In ansxirer to paragraph 8 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited repeats paragraphs 5 6 and 7 10 

above and says that it does not know and can 

not admit that it was not in the plaintiffs 

interest to agree with the defendants in this 

suit in the manner xrtiich the defendant 

Alexander Ewan Armstrong sought $ or in the 

terms of the said deed of the 17th Januarys 

19679 so far as the same were to be performed 

by or affected the plaintiff and denies that 

the plaintiff for a long time refused so to 

agree. 20

_9_«___In answer to paragraph 9 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited denies that for the purpose of 

compelling the plaintiff to agree as in the 

Statement of Claim alleged to cause the Land 

mark companies so to agree or for any purpose 

or at all the defendant Alexander Exvan 

Armstrong continually or at all threatened 

to have the plaintiff murdered if the plain 

tiff did not agree with the defendants in the 30 

manner xvhich the defendant Alexander Ex-ran 

Armstrong sought and denies further that the 

defendant Alexander Ewan Armstrong otherxvi.se

Statement of Defence 
of the second named 

2(g). Defendant



Statement of Defence 
of the second named 
Defendant

exerted unlawful pressure upon the plaintiff 

so to agree in further ansiirer to the said 

paragraph 9 the Defendant George Armstrong & 

Son Pty. Limited denies that the Defendant 

Alexander Bwan Armstrong made any such threats 

or did any such acts as are in the said para 

graph alleged on behalf of the Defendant 10 

George Armstrong & Son Pty. Limited and that 

he had no authority from the Defendant so to 

do.

10. In answer to paragraph 10 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited denies that for the purposes men- 

tioned in paragraph 9 of the Statement of 

Claim or at all the defendant Alexander Ewan 

Armstrong engaged certain or any criminals 

to kill or otherxtfise injure the plaintiff in 20 

further answer to the said paragraph 10 the 

Defendant George Armstrong & Son Pty. Limited 

denies that the Defendant Alexander Buran Arm 

strong made any such threats or did any such 

acts as are in the said paragraph alleged on 

behalf of the Defendant George Armstrong & 

Son Pty. Limited and that he had no authority 

from the Defendant so to do.

11. In answer to paragraph 11 of the Statement of

Claim the Defendant George Armstrong & Son 30 

Pty. Limited repeats paragraphs 9 and 10 

above and denies that as a result of any 

threats or actions of the Defendant Alexander
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Ewan Armstrong the Plaintiff feared for his 

life and safety or that he feared for the life 

and safety of his family in further answer 

to the said paragraph 11 the Defendant George 

Armstrong & Son Pty, Limited denies that the 

Defendant Alexander Extfan Armstrong made any 

such threats or did any such acts as are in 10 

the said paragraph alleged on behalf of the 

Defendant George Armstrong & Son Pty, Limited 

and that he had no authority from the Defen 

dant so to do.

12„ In further answer to the said paragraph 11 

the Defendant George Armstrong & Son Pty. 

Limited does not know and cannot admit that 

the Plaintiff feared for his life and safety 

as alleged or that he feared for the life and 

safety of his family as alleged. 20

.1,3.» In answer to paragraph 12 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited repeats paragraphs 9s 10s 11 and 

12 above and denies that the Plaintiff was in 

fear as set out in paragraph 11 of the State 

ment of Claim, and does not know and cannot 

admit that against the will of the Plaintiff 

and denies that for the purpose of avoiding 

the threat of death or injury in the state 

ment of claim alleged the Plaintiff told the 30 

Defendant Alexander Ewan Armstrong on his 

own behalf or on behalf of the Armstrong 

companies or any of them or at all that the
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Plaintiff agreed xirith the Defendant Alexander 

Ewan Armstrong in the manner sought by the 

Defendant Alexander Ex?an Armstrong on his own 

behalf or on behalf of the .Armstrong companies 

or any of them or at all,

1^. Tn further ansxirer to the said paragraph 12

the Defendant George Armstrong & Son Pty. 10 

Limited repeats paragraphs 5s 6 and 7 above.

15. In ansxirer to paragraph 13 of the Statement of 

Claim the Defendant George Armstrong & Son 

Pty. Limited says that after the execution of 

the deed of the 17th Januarys 1967 the Plain 

tiff executed the following deeds and docu 

ments on the folloxving dates s-

(a) A deed made the 18th day of Januarys

1967 betxireen A.E. Armstrong Pty. Limited 

and Alexander Barton whereby the Plain- 20 

tiff agreed to purchase 30 S 000 fully 

paid shares of $1.00 each in the capital 

of Landmark Corporation Limited.

(b) A deed made the 18th day of January.,

1967s betxtfeen Alexander Barton as mort 

gagor 9 A.E. Armstrong Pty. Limited as 

mortgagee and certain guarantors secur 

ing the payment of the price for the 

shares the subject of the deed mentioned 

in (a) above. 30

(c) An undated instrument of transfer of

the shares the subject of the deed men 

tioned in (a) above.
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(d) A deed made the 18th day of Januarys 

1967» between A.E. Armstrong Pty. 

Limited and Allebart Investments Pty. 

Limited whereby Allebart Investments 

Pty. Limited agreed to purchase ij-7 s 500 

fully paid $1, shares in the capital of 

Landmark Corporation Limited. 10

(e) A deed made the 18th day of January,,

1967s between Allebart Investments Pty. 

Limited as mortgagor, A.S. Armstrong 

Pty, Limited as mortgagee and Alexander 

Barton and ors. as guarantors securing 

the payment of the price for the shares 

the subject of the deed mentioned in 

(d) above.

(f) A deed made the 18th day of January 9

1967s between A.E. Armstrong Pty. 20 

Limited and Allebart Pty. Limited xirhere- 

by Allebart Pty. Limited agreed to pur 

chase ij-7,500 fully paid shares of $1. 

each in the capital of Landmark Corpora 

tion Limited.

(g) A deed made the 18th day of Januarys

1967s betxfeen Allebart Pty. Limited as

mortgagors A.E. Armstrong Pty. Limited

as mortgagee and Alexander Barton and

ors. as guarantors securing the payment 30

of the price for the shares the subject

of the deed mentioned in (f) above.

(h) A deed made the 18th day of January s
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1967s bettireen A 0 E. Armstrong Pty. 

Limited and Home Holdings Pty. Limited 

\irhereby Home Holdings Pty. Limited 

agreed to purchase ^7s500 fully paid 

shares of $1. each in the capital of 

Landmark Corporation Limited.

(j) A deed made the 18th day of Januarys 10 

1967, bettireen Home Holdings Pty. 

Limited as mortgagor, A.E, Armstrong 

Pty, Limited as mortgagees and Alexander 

Barton and ors. as guarantors., securing 

the payment of the price for the shares 

the subject of the deed mentioned in 

(h) above.

(k) A deed made the 18th day of Januarys 

1967s between A.E. Armstrong Pty. 

Limited and Agoston Goncze whereby 20 

Agoston Goncze agreed to purchase 30,000 

fully paid shares of $1, each in the 

capital of Landmark Corporation Limited.

(1) A deed made the 18th day of January,

1967s betxfeen Agoston Goncze as mortga 

gors A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors. 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (k) above. 30

(m) A deed made the 18th day of January,

1967, between A.E. Armstrong Pty. Limited 

and Terrence Barton whereby Terrence
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Barton agreed to purchase 309000 fully 

paid shares of $1, each in the capital 

of Landmark Corporation Limited.

(n) A deed made the 18th day of Januarys

1967s between Terrence Barton as rnortga~ 

gor s A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and Ors. 10 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (m) above,

(o) A deed made the 18th day of Januarys 

1967s between A*E. Armstrong Pty. 

Limited and Clare Barton xvhereby Clare 

Barton agreed to purchase 30,000 fully 

paid shares of $L. each in the capital 

of Landmark Corporation Limited,

(p) A deed made the 18th day of Januarys 20 

1967) betitfeen Clare Barton as mortgagors 

A.E. Armstrong Pty. Limited as mortgagee 

and Alexander Barton and Ors. as guaran 

tors securing the payment of the xorice 

of the shares the subject of the deed 

mentioned in (o) above.

(q) A deed made the 18th day of January s 

1967s be tureen A.E. Armstrong Pty. 

Limited and John Osborne Bovill whereby 

John Osborne Bovill agreed to purchase 30 

30 s 000 fully paid shares of $1. each in 

the capital of Landmark Corporation 

Limited.
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(r) A deed made the 18th day of Januarys 

1967s between John Osborne Bovill as 

mortgagor, A.E. Armstrong Pty, Limited 

as mortgagee and Alexander Barton and 

ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (q) above. 10 

Save as aforesaid the defendant George 

Armstrong & Son Pty. Limited denies that at 

or about the same time as the execution of 

the deed mentioned in paragraph 13 of the 

Statement of Claim the plaintiff executed a 

number of other deeds ancillary to the afore 

said deed.

16. In answer to paragraph 1^ of the Statement of 

Claim the Defendant George Armstrong & Son 

Pty. Limited does not know and cannot admit 20 

that the execution by the Plaintiff of the 

deeds therein mentioned was not voluntary or 

that the same was done against the xirill of the 

Plaintiff 5 or that the execution of the deeds 

therein mentioned by the Plaintiff xiras done 

by him xirhile he was in fear for his life and 

safety or xvhile he feared for the life and 

safety of his family. In further answer to 

the said paragraph 1^ the second named Defen 

dant George Armstrong & Son Pty. Limited re- 30 

peats paragraphs 9s 10> 11 and 12 above.

17. _ ^n ansxirer to paragraph 15 of the Statement of 

Claim the Defendant George Armstrong & Son
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Pty. Limited denies that following the execu 

tion of the deeds in the said paragraph men 

tioned by the Plaintiff the Plaintiff remain 

ed or that he still at the institution of 

this suit remained in fear for his life and 

safety or for the life and safety of his 

family because of either of s- 10

(a) Any threats or actions of the Defendant 

Alexander Exiran Armstrong either on his 

oxirn behalf or on behalf of the Armstrong 

companies or any of them or at all 

prior to the execution of the said deed 

on the 17th Januarys 196?

(b) Any further threats or actions of the 

Defendant Alexander Ev/an Armstrong 

either on his oxra behalf or on behalf 

of the Armstrong companies or any of 20 

theni or at all after the execution of 

the said deed designed to have or having 

the effect of keeping the Plaintiff in 

fear for his life and safety or for the 

life and safety of his family or of com 

pelling the Plaintiff to continue to 

agree to the Defendant Alexander Ewan 

Armstrong" s Irishes on his oxvn behalf or 

on behalf of the Armstrong companies or 

any of them or at all. 30 

18. In further ansx-/er to the said paragraph 15

the Defendant George Armstrong & Son Pty.

Limited repeats the denials in paragraphs 9»
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10, 11 and 12 above. In further ansxirer to 

the said paragraph 15 the Defendant George 

Armstrong & Son Pty. Limited denies that the 

defendant Alexander Ewan Armstrong made any 

such threats or did any such acts as are alleg 

ed in the said paragraph on behalf of the 

Defendant George Armstrong & Son Pty. Limited 10 

and that he had any such authority from the 

said Defendant to do so.

19. In further answer to the said paragraph 15 

the Defendant George Armstrong & Son Pty. 

Limited denies that after the execution of 

the said deed of the 17th January 9 1967, the 

Defendant Alexander Ewan Armstrong made any 

threats or did any acts designed to have or 

having the effect of keeping the Plaintiff in 

fear for his life and safety or for the life 20 

and safety of his family or of compelling the 

Plaintiff to continue to agree to the Defen 

dant Alexander Ewan Armstrong's wishes.

20. In answer to paragraph 16 of the Statement of 

Claim the Defendant George Armstrong & Son 

Pty. Limited does r.ot know and cannot admit 

that the Plaintiff has feared or that he 

fears that if he had avoided the deed therein 

mentioned upon the grounds of duress without 

the benefit of Court proceedings his life or 30 

that of any member of his family \irould have 

been in grievous or any danger.

21. In further ansxirer to the said paragraph 16
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the Defendant George Armstrong & Son Pty. 

Limited denies that the life of the Plaintiff 

or the life of any member of his family has 

ever been in grievous or any danger by reason 

of any act of the Defendant Alexander Exiran 

Armstrong.

In ansurer to paragraph 1? of the Statement of 10 

Claim the Defendant George Armstrong & Son 

Pty. Limited denies that the Plaintiff is en 

titled to avoid the deed of the l?th day of 

January 1967 upon the ground asserted in the 

Statement of Claim or at all. In further an- 

swer to the said paragraph 17 the Defendant 

George Armstrong & Son Pty. Limited says that 

on the 18th day of January 1967 it executed 

and delivered up discharges of the folloxving 

mortgages and securities held by it to secure 20 

moneys due to it from Paradise Haters (Sales) 

Pty. Limited namelys-

(a) Bill of Mortgage Mo. D35781i!< granted by 

Paradise Waters Limited over freehold 

portion of Mclntosh Island.

(b) Scrip lien and deed of charge dated the 

22nd February, 1966 executed by Land 

mark Corporation Limited over 39000 

$2.00 shares in Paradise Ifaters (Sales) 

Pty. Limited. 30

(c) Memorandum of Mortgage executed by

Goondoo Pty. Limited over development 

Lease Mo. 7«
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(d) Deed of Mortgage executed by Landmark 

Corporation Limited over certain life 

policies.

23. In ansxtfer to paragraph 18 of the Statement of 

Claim the Defendant George Armstrong & Son 

Pty. Limited craves leave to refer to the 

said deed Xirhen produced as though the same 10 

were pleaded in full in answer to the said 

paragraph. In further answer to the said 

paragraph the Defendant George Armstrong & 

Son Pty. Limited denies that the Plaintiff 

has not received any benefit under the said 

deed s and repeats the matters set forth in 

paragraphs 5s 6 and 7 above. In further an 

swer to the said paragraph 18 the Defendant 

George Armstrong & Son Pty. Limited denies 

that the Defendant Alexander Ewan Armstrong 20 

made any such threats or did any such acts as 

are in the said paragraph alleged on behalf 

of the Defendant George Armstrong & Son Pty. 

Limited and that he had no authority from the 

Defendant so to do.

24. In answer to paragraph 19 of the Statement of 

Claim the Defendant George Armstrong & Son 

Pty. Limited craves leave to refer to the 

deed made on the 17th Januarys 1967 and the 

other agreements and deeds in the said para- 30 

graph mentioned xrtien produced as though the 

same x-/ere pleaded in full in answer to the 

said paragraphs and does not admit that the
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same or the effect thereof are in the said 

paragraph sufficiently or accurately set forth.

25. In answer to paragraph 20 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited craves leave to refer to the 

share contracts therein mentioned when the 

same are produced as though the same xvere 10 

pleaded in full in answer to the said para 

graph,, and does not admit that the same or 

the effect thereof are in the said paragraph 

sufficiently or accurately set forth.

26» In ansxirer to paragraph 21 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited craves leave to refer to the 

share contracts and to the mortgages therein 

mentioned when the same are produced and does 

not admit that the same or the effect thereof 20 

are in the said paragraph sufficiently or 

accurately set forth.

27. In answer to paragraph 22 of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited craves leave to refer to the in 

struments of guarantee when produced and does 

not admit that the same or the effect thereof 

are in the said paragraph sufficiently or 

accurately set forth.

28. In ansx^er to paragraph 23 of the Statement of 30 

Claim the defendant George Armstrong & Son 

Pty. Limited denies that if the sixth defen 

dant were able to procure the transfer of the
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shares therein mentioned to its name it would 

have been or x^ould be able to control the 

Landmark companies or any of them. In fur 

ther answer to the said paragraph 23 the de 

fendant George Armstrong & Son Pty. Limited 

says that the ?th and the 13th defendants are 

being wound up pursuant to orders made by the 10 

Supreme Court of Queensland. In further an 

swer to the said paragraph 23 s the defendant 

George Armstrong & Son Pty, Limited says that 

the lij-th defendant is being xiround up pursuant 

to an order made by the Supreme Court of Mew 

South Wales in its equitable jurisdiction on 

the llth day of January 9 I960, and that the 

Landmark companies other than the Landmark 

Corporation Limited are each of them subsi 

diaries of Landmark Corporation Limited. 20

29. In answer to paragraph 2k of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited craves leave to refer to the 

share contracts therein mentioned when the 

same are produced and does not admit that the 

same or the effect thereof are in the said 

paragraphs sufficiently or accurately set 

forth.

30. In ansurer to paragraph 25 of the Statement of

Claim the defendant George Armstrong & Son 30 

Pty. Limited denies that any action which 

Alexander Ewan Armstrong or the Armstrong com 

panies or any of them may take pursuant to the
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deed of the 17th January, 1967s or pursuant 

to any of the ancillary documents in the said 

paragraph mentioned would cause irreparable 

or any harm or loss to the Landmark companies 

or to any of them.

31. In ansxirer to the whole of the Statement of

Claim., the defendant George Armstrong & Son 10 

Pty. Limited says that the Statement of Claim 

does not contain any offer by or on behalf of 

the plaintiff to do equity to the defendant 

George Armstrong & Son Pty. Limited and 

craves the same benefit from this statement 

of defence as if it had pleaded or demurred 

to the Statement of Claim.

32. ,,-*•" ansxirer to the xirhole of the Statement of 

Claim the defendant George Armstrong & Son 

Pty. Limited submits that the allegations in 20 

the Statement of Claim do not entitle the 

plaintiff to the relief therein sought 9 and 

the defendant George Armstrong & Son Pty. 

Limited craves the same benefit from this 

submission as if it had demurred to the State 

ment of Claim.

R. Bainton
Counsel for the defendants 
George Armstrong & Son s

Pty. Limited. 30

This Statement of Defence is filed by Robert lan 

Grant of Messrs. Dare, Reed, Martin & Grant of 187 

Macquarie Street, Sydney, Solicitor for the defen 

dant George Armstrong & Son Pty, Limited.
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The Common Seal of George )

Armstrong & Son Pty. Limited )

was hereunto affixed the )

10 day of May 9 1968 )

pursuant to a resolution of )

the Board of Directors in the )

presence of R.I. Grant ) 

director and Cyril Garnet Thorpe)

Secretarys )

R.I. Grant

C. Thorpe

10
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IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES ) Ho. 23 of 1963———————————————— )

IN EQUITY )

BETWEEN i

ALEXANDER BARTON

Plaintiff

AMDs

ALEXANDER EWAN ARMSTRONG 
AM) ORS.

Defendants 10

STATEMENT OF DEFENCE 

OF

THIRD NAMED DEFENDANT 
FINLAYSIDE PTY. LIMITED

The third abovenamed defendant under its Common

Seal says as folloxvss-

1.___In ansxirer to paragraph 2 of the Statement of 

Claim, the defendant Finlayside Pty, Limited 

says that from August, 1966, or earlier, and 

until the date of this Statement of Defence 20 

the defendant Alexander Exvan Armstrong has 

been one of a board of three directors of 

each of the defendants George Armstrong & 

Son Pty. Limited,, A.E. Armstrong Pty. Limited, 

Southern Tablelands Finance Co., Pty. Limited, 

and Goulburn Acceptance Pty. Limited, and 

that the defendant Alexander Ewan Armstrong 

iiras from August s 1966 s or earlier, and until 

the 9th January, 1967, and from the 28th 

April, 1967 until the date of this Statement 30 

of Defence one of the board of three directors
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of the defendant Finlayside Pty. Limited. In 

further answer to the said paragraph 2, the 

defendant Finlayside Pty. Limited denies 

that the defendant Alexander Ewan Armstrong 

was or is managing director of any of the 

said defendant companies.

J2.___In answer to paragraph 3 of the Statement of 10 

Claim the defendant Finlayside Pty. Limited 

says that since the commencement of this suit 

an order has been made by the Supreme Court 

of Nexir South Wales in its equitable jurisdic 

tion for the xirinding up of the fourteenth de 

fendant Landmark Corporation Limited.

J3.___In ansxver to paragraph 5 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

admits that the defendant Alexander Ewan 

Armstrong was a director of each of the 20 

Landmark Companies other than Landmark Finance 

Pty. Limited from Augusts 1966, or earlier, 

and until the 18th day of January s 1967j or 

shortly thereafter. Save as aforesaid the 

defendant Finlayside Pty. Limited does not 

knoxv and cannot admit that at any material 

time the defendant Alexander Exvan Armstrong 

was a director of the Landmark companies or 

any of them.

£K___In ansxver to paragraph 6 of the Statement of 30 

Claim the defendant Finlayside Pty. Limited 

admits that the plaintiff was the managing 

director of Landmark Corporation Limited and
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a director of each other of the Landmark 

companies from .Augusts 1966, or earlier., un 

til the date of commencement of this suit, or 

until the date of the winding up thereof, as 

the case may be^ Save as aforesaid, the de 

fendant Finlayside Pty. Limited does not know 

and cannot admit that at any material time 10 

the plaintiff was tlie managing director of 

the Landmark companies.,

_5.____In answer to paragraph 7 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

says that prior to the 17th Januarys 1967> 

there had occurred differences and disputes 

betv\reen the defendant Alexander Swan Armstrong 

and the plaintiff as directors respectively of 

Landmark Corporation Limited relating to the 

management of certain of the business and 20 

affairs of Landmark Corporation Limited and 

of certain of its subsidiaries and relating to 

the accounts of Landmark Corporation 

Limited and to the consolidated accounts of 

Landmark Corporation Limited and its sub 

sidiaries and relating to the desire and 

proposal of the plaintiff that the directors 

of Landmark Corporation Limited should recom 

mend to the Annual General Meeting of that 

company the payment of a dividend. In 30 

further answer to the said paragraph 7* the 

defendant Finlayside Pty. Limited says that
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arising out of the abovementioned disputes 

and actions of the plaintiff and of certain 

of the Landmark companies in furtherance of 

such disputes there lire re instituted and con 

ducted in the equitable jurisdiction of the 

Supreme Court of New South Wales the following 

suitss namelys~ 10

(a) Suit Mo. 1262 of 1966 in which Finlay- 

side Pty. Limited x\ras the plaintiff and 

Landmark Corporation Limited 9 Paradise 

Waters (Sales) Pty. Limited and Paradise 

Waters Limited were the defendants} and 

in xirhich certain interlocutory relief 

xiras granted to the plaintiff therein 

against the defendants therein and each 

of them.

(b) Suit No. 1263 of 1966 in which George 20 

Armstrong & Son Pty, Limited was the 

plaintiff and Landmark Corporation 

Limited was the defendant in which said 

suit no determination or orders had been 

made prior to the 17th January, 196?.

(c) Suit No. 1359 of 1966 in xirhich Alexan 

der Ewan Armstrong was the plaintiff 

and Landmark Corporation Limited was 

the defendant and in which certain re 

lief was granted to the plaintiff 30 

against the defendant.

The defendant Finlayside Pty. Limited craves 

leave to refer to the documents and records
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in the said suits x-rhen produced as though the 

same were set forth herein.

6.___In further answer to the said paragraph 7 the 

defendant Finlayside Pty. Limited says that 

in the month of December s 1966, and until the 

13th January, 196?s endeavours were made by 

the plaintiff and by the defendant Alexander 10 

Exvan Armstrong and by the parties to the 

abovementioned suits and by the solicitors 

and counsel and other advisers for the said 

persons and parties to resolve the said dis 

putes, and to compromise the said litigation 

and further that during the second week of 

January 9 1967, the defendant Alexander Ewan 

Armstrong, as and by xiray of a compromise be 

tween the proposals put forward on behalf of 

the plaintiff and Landmark Corporation 20 

Limited, Paradise Haters Limited, Paradise 

Waters (Sales) Pty. Limited, G-oondoo Pty. 

Limited, Landmark Home Units Pty. Limited, 

Landmark Finance Pty. Limited, Landmark Hous 

ing & Development Pty. Limited and Landmark 

(Queensland) Pty. limited and those put for- 

xvard on behalf of the defendant Alexander 

Exiran Armstrong arid of the defendants Finlay 

side Pty. Limited, George Armstrong & Son Pty, 

Limited, Southern Tablelands Finance Co. Pty. 30 

Limited and Goulburn Acceptance Pty. Limited 

agreed, and the defendants Finlayside Pty. 

Limited, George Armstrong & Son Pty. Limited,
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Southern Tablelands Finance Co. Pty. Limited 

each agreed to the matters subsequently pro 

vided for by the deed of the 17th day of 

January s 1967s made between George Armstrong 

& Son Pty. Limited, Finlayside Pty. Limited s 

Southern Tablelands Finance Pty. Limited, 

Goulburn Acceptance Pty- Limited and A.E. 10 

Armstrong Pty,, Limited of the first part 9 

Landmark (Queensland) Pty. Limited, Paradise 

Waters (Sales) Pty. Limited, Paradise Waters 

Limited, Goondoo Pty. Limited s Landmark Home 

Units Pty. Litaited s Landmark Finance Pty. 

Limited, Landmark Housing & Development Pty. 

Limited and Landmark Corporation Limited of 

the second part, Alexander Ex^an Armstrong of 

the third part, and Alexander Barton of the 

fourth part. 20 

7.___Save as aforesaid the defendant Finlayside 

Pty. Limited, in further anstirer to the said 

paragraph 7s denies that on and prior to the 

execution of the said deed on the 17th 

January, 1967, the defendant Alexander Enran 

Armstrong on his own behalf or on behalf of 

the defendant Finlayside Pty. Limited or on 

behalf of any other of the Armstrong companies 

had endeavoured to persuade or to compel the 

plaintiff and the Landmark companies or any 30 

of them to agree with the said Alexander Ewan 

Armstrong and the Armstrong companies or any
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of them upon the matters subsequently set 

forth in the said deed.

8.___In answer to paragraph 8 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

repeats Paragraphs 5s 6 and 7 above and says 

that it does not know and cannot admit that 

it was not in the plaintiffs interest to 10 

agree with the defendants in this suit in the 

manner which the defendant Alexander Ewan 

Armstrong sought s or in the terms of the said 

deed of the 17th January 9 1967s so far as the 

same were to be performed by or affected by 

the plaintiff and denies that the plaintiff 

for a long time refused so to agree.

j9_.___In answer to paragraph 9 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

denies that for the purpose of compelling the 20 

plaintiff to agree as in the Statement of 

Claim alleged to cause the Landmark companies 

so to agree or for any purpose or at all 

threatened to have the plaintiff murdered if 

the plaintiff did not agree with the defen 

dants in the manner which the defendant 

Alexander Ewan Armstrong sought and denies 

further that the defendant Alexander Etiran 

Armstrong otherwise exerted unlawful pressure 

upon the plaintiff so to agree. JO 

In further answer to the said paragraph 9 the 

Defendant Finlayside Pty. Limited denies that 

the Defendant Alexander Ewan Armstrong made
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any such threats or did any such acts as are 

in the said paragraph alleged on behalf of 

the Defendant Finlayside Pty. Limited and 

that he had no authority from the Defendant 

so to do.

10. In answer to paragraph 10 of the Statement of

Claim the Defendant Finlayside Pty, Limited 10 

denies that for the purposes mentioned in 

paragraph 9 of the Statement of Claim or at 

all the Defendant Alexander Ex/an Armstrong 

engaged certain or any criminals to kill or 

otherwise injure the Plaintiff. In further 

answer to the said paragraph 10 the Defendant 

Finlayside Pty. Limited denies that the De 

fendant Alexander Ewan Armstrong made any 

such threats or did any such acts as are in 

the said paragraph alleged on behalf of the 20 

Defendant Finlayside Pty. Limited and that he 

had no authority from the Defendant so to do.

11. In ansxirer to paragraph 11 of the Statement of 

Claim the Defendant Finlayside Pty. Limited 

repeats paragraphs 9 and 10 above and denies 

that as a result of any threats or actions of 

the Defendant Alexander Ewan Armstrong the 

Plaintiff feared for his life and safety or 

that he feared for the life and safety of his 

family. In further answer to the said para- 30 

graph 11 the Defendant Finlayside Pty. 

Limited denies that the Defendant Alexander 

Ewan Armstrong made any such threats or did
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any such acts as are in the said paragraph 

alleged on behalf of vhe Defendant Finlayside 

Pty, Limited and that he had no authority 

from the Defendant so to do.

12. In further ansiirer to the said paragraph 11 

the Defendant Finlayside Pty. Limited does 

not knew and cannot admit that the Plaintiff 10 

feared for his life and safety as alleged or 

that he feared for the life and safety of his 

family as alleged.

13. I" answer to paragraph 12 of the Statement of 

Claim the Defendant Finlayside Pty. Limited 

repeats paragraphs 9 3 10 S 11 and 12 above and 

denies that the Plaintiff was in fear as set 

out in paragraph 11 of the Statement of 

Claim and does not know and cannot admit that 

against the will of the Plaintiff and denies 20 

that for the purpose of avoiding the threat 

of death or injury in the Statement of Claim 

alleged the Plaintiff told the Defendant 

Alexander Ewan Armstrong on his oxirn behalf or 

on behalf of the Armstrong companies or any of 

them or at all thai; the Plaintiff agreed with 

the Defendant Alexander Exvan Armstrong in the 

manner sought by the Defendant Alexander Eiiran 

Armstrong on his own behalf or on behalf of 

the Armstrong companies or any of them or 30 

at all.

1^. In further ansiirer to the said paragraph 12 9

the Defendant Finlayside Pty. Limited repeats

Statement of Defence 
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paragraphs 5s 6 and 7 above.

15. In answer to paragraph 13 of the Statement of 

Claim the Defendant Finlayside Pty. Limited 

says that after the execution of the deed of 

the 17th January, 1967 the Plaintiff executed 

the following deeds and documents on the 

follonring dates s- 10

(a) A deed made the 18th day of January, 

1967 between A.E. Armstrong Pty. 

Limited and Alexander Barton \\rhereby 

the Plaintiff agreed to purchase 30,000 

fully paid shares of $1.00 each in the 

capital of Landmark Corporation Limited,.

(b) A deed made the 18th day of January,

1967 between Alexander Barton as mort 

gagor, A.E. Armstrong Pty. Limited as 

mortgagee and certain guarantors secur- 20 

ing the payment of the price for the 

shares the subject of the deed mention 

ed in (a) above.

(c) An undated instrument of transfer of

the shares the subject of the deed men 

tioned in (a) above.

(d) A deed made the 18th day of January, 

1967» betxireen A.E. Armstrong Pty, 

Limited and Allebart Investments Pty. 

Limited ^Thereby Allebart Investments 30 

Pty. Limited agreed to purchase is-7»500 

fully paid $1. shares in the capital of 

Landmark Corporation Limited.
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(e) A deed made the 18th day of Januarys

1967, betnreen Allebart Investments Pty. 

Limited as mortgagor, A.E. Armstrong 

Pty. Limited as mortgagee and Alexander 

Barton and ors. as guarantors securing 

the payment of the price for the shares 

the subject of the deed mentioned in 10 

(d) above.

(f) A deed made the 18th day of Januarys

196?s betiveen A.E. Armstrong Pty., Limited 

and Allebart Pty. Limited whereby 

Allebart Pty. Limited agreed to pur 

chase ^7 S 500 fully paid shares of $1. 

each in the capital of Landmark Corpora 

tion Limited.

(g) A deed made the 18th day of January,

1967s betxtreen Allebart Pty. Limited as 20

mortgagors A.E. Armstrong Pty. Limited

as mortgagee and Alexander Barton and

ors. as guarantors securing the payment

of the price for the shares the subject

of the deed mentioned in (f) above.

(h) A deed made vhe 18th day of January, 

1967s between A.E,, Armstrong Pty. 

Limited and Home Holdings Pty. Limited 

iirhereby Home Holdings Pty. Limited 

agreed to purchase ij-7,500 fully paid 30 

shares of $1. each in the capital of 

Landmark Corporation Limited.

(j) A deed made the 18th day of Januarys
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s betiireen Home Holdings Pty. Limited 

as mortgagors A.E. Armstrong Pty. 

Limited as mortgagee, and Alexander 

Barton and ors. as guarantors, securing 

the payment of the price for the shares 

the subject of the deed mentioned in 

(h) above. 10

(k) A deed made the 18th day of January, 

1967, between A.E. Armstrong Pty. 

Limited and Agoston Goncze whereby 

Agoston Goncze agreed to purchase 

30,000 fully paid shares of $1. each 

in the capital of Landmark Corporation 

Limited,

(1) A deed made the 18th day of Januarys

1967s betxireen Agoston Goncze as mortga 

gors A.E. Armstrong Pty. Limited as 20 

mortgagee and Alexander Barton and ors. 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (Ic) above.

(m) A deed made the 18th day of January s 

1967s betxiree;; A.E. Armstrong Pty. 

Limited and Terrence Barton xrtiereby 

Terrence Barton agreed to purchase 

30,000 fully paid shares of $1. each 

in the capital of Landmark Corporation JO 

Limited.

(n) A deed made the 18th day of January s 

1967s between Terrence Barton as
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mortgagor, A.E. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 

Ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (m) above.

(o) A deed made the 18th day of January,

1967s betxveen A.E. Armstrong Pty. 10 

Limited and Clare Barton whereby Clare 

Barton agreed to purchase 30,000 fully 

paid shares of $1. each in the capital 

of Landmark Corporation Limited,

(p) A deed made the 18th day of January,

1967, bettireen Clare Barton as mortgagor, 

A.E. Armstrong Pty. Limited as mortga 

gee and Alexander Barton and Ors. as 

guarantors securing the payment of the 

price of the shares the subject of the 20 

deed mentioned in (o) above.

(q) A deed made the 18th day of January, 

1967 betweeaa A. E. Armstrong Pty. 

Limited and John Osborne Bovill whereby 

John Osborne Bovill agreed to purchase 

30,000 fully paid shares of $1. each in 

the capital of Landmark Corporation 

Limited.

(r) A deed made the 18th day of January,

1967, betureen John Osborne Bovill as 30 

mortgagor, A.E. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 

ors. as guarantors securing the payment
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of the price of the shares the subject 

of the deed mentioned in (q) above* 

Save as aforesaid the defendant Finlayside 

Pty. Limited denies that at or about the 

same time as the execution of the deed men 

tioned in paragraph 13 of the Statement of 

Claim the plaintiff executed a number of other 10 

deeds ancillary to the aforesaid deed.

16. In ansxirer to paragraph 14 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

does not knonr and cannot admit that the exe 

cution by the Plaintiff of the deeds therein 

mentioned x\ras not voluntary or that the same 

was done against the xirill of the Plaintiff or 

that the execution of the deeds therein men 

tioned by the Plaintiff tiras done by him xvhile 

he xiras in fear for his life and safety or 20 

xirhile he feared for the life and safety of 

his family. In further ansxfer to the said 

paragraph 1^ the third named Defendant 

Finlayside Pty. Limited repeats paragraphs 9s 

10, 11 and 12 above.

I?* In ansxver to paragraph 15 of the Statement of 

Claim the Defendant Finlayside Pty. Ltd. s 

denies that following the execution of the 

Deeds in the said paragraph mentioned by the 

Plaintiff the Plaintiff remained or that he 30 

still at the institution of this suit remain 

ed in fear for his life and safety or for the 

life and safety of his family because of either

of °~ Statement of Defence
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(a) Any threats or actions of the Defendant 

Alexander Eifan Armstrong either on his 

own behalf or on behalf of the Arm 

strong companies or any of them or at 

all prior to the execution of the said 

deed on the l?th January 196?.

(b) Any further threats or actions of the 10 

Defendant Alexander Etiran Armstrong on 

his own behalf or on behalf of the 

Armstrong companies or any of them or 

at all after the execution of the said 

deed designed to have or having the 

effect of keeping the Plaintiff in fear 

for his life and safety or for the life 

and safety of his family,, or of compel 

ling the Plaintiff to continue to agree 

to the Defendant Alexander E\\ran 20 

Armstrong's wishes on his own behalf or 

on behalf of the Armstrong companies or 

any of them or at all.

18. In further ansxirer to the said paragraph 15 

the Defendant Finlayside Pty. Ltd. s repeats 

the denials in paragraphs 9> 10 3 11 and 12 

above. In further answer to the said para 

graph 15 the Defendant Finlayside Pty. Ltd., 

denies that the Defendant Alexander Exvan 

Armstrong made any such threats or did any 30 

such acts as are alleged in the said para 

graph on behalf of the Defendant Finlayside 

Pty.Ltd. 9 and that he had any such authority

to do so.
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j.9»__.... In further answer to the said paragraph 15 

the Defendant Finlayside Pty. Ltd,, denies 

that after the execution of the said deed of 

the 17th Januarys 196? the Defendant 

Alexander Ewan Armstrong made any such threats 

or did any acts designed to have or having 

the effect of keeping the Plaintiff in fear 10 

for his life and safety or for the life and 

safety of his family or of compelling the 

Plaintiff to continue to agree to the Defen 

dant Alexander Ewan Armstrong's ivishes.

20. In answer to paragraph 16 of the Statement of 

Claim the Defendant Finlayside Pty. Ltd, s 

does not know and cannot admit that the Plain 

tiff has feared or that he fears that if he 

had avoided the deed therein mentioned upon 

the grounds of duress without the benefit of 20 

Court proceedings his life or that of any mem 

ber of his family would have been in grievous 

or any danger.

.21 • I" further answer to the said paragraph 16 the 

Defendant Finlayside Pty. Limited denies that 

the life of the Plaintiff or the life of any 

member of his family has ever been in grie 

vous or any danger by reason of any act of 

the Defendant Alexander Ewan Armstrong.

22. In ansurer to paragraph 17 of the Statement of 30 

Claim the Defendant Finlayside Pty. Limited 

denies that the Plaintiff is entitled to 

avoid the deed of the 17th January 1967 upon
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the grounds asserted in the Statement of 

Claim or at all. In further answer to the 

said paragraph 17 the Defendant Finlayside 

Pty. Limited says that on the 18th day of 

January 1967 it executed and delivered to the 

Defendant Landmark Corporation Limited a 

transfer of its 2 9 000 shares in the capital 10 

of Paradise Waters (Sales) Pty. Limited. In 

further answer to the said paragraph 17 the 

Defendant Finlayside Pty. Limited says that 

on the said 18th day of January, 1967 it did 

pay to the Defendant Landmark (Queensland) 

Pty. Limited the sum of $60,000 as and be 

ing the purchase price for the transfer by 

the said Landmark (Queensland) Pty. Limited 

to the Defendant Finlayside Pty. Limited of 

lots 1^0 and 20 in building units plan No. 71 20 

being respectively the land contained in 

Certificates of Title Volume 3905 Folios 190 

and 70. In further ansiver to the said para 

graph 17 the Defendant Finlayside says that 

Landmark (Queensland) Pty. Limited and Land 

mark Corporation Limited are each of them in 

liquidation.

23. In ansxirer to paragraph 28 of the Statement of 

Claim the Defendant Finlayside Pty. Limited 

craves leave to refer to the said deed when 30 

produced as though the same were pleaded in 

full in answer to the said paragraph. In 

further answer to the said paragraph the
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Defendant Finlayside Pty. Limited denies that

the Plaintiff has not received any benefit

under the said deed s and repeats the matters

set forth in paragraphs 59 6 and 7 above. In

further answer to the said paragraph 18 the

Defendant Finlayside Pty. Limited denies that

the Defendant Alexander Ex<ran Armstrong made 10

any such threats or did any such acts as are

in the said paragraph alleged on behalf of

the Defendant Finlayside Pty. Limited and

that he had no authority from the Defendant

so to do.

2JK In ansxirer to paragraph 19 of the Statement of 

Claim the Defendant Finlayside Pty. Limited 

craves leave to refer to the deed made on the 

17th day of January 3 1967 and the other agree 

ments and deeds in the said paragraph men- 20 

tioned xrtien produced as though the same were 

pleaded in full in answer to the said para 

graph, and does not admit that the same or 

the effect thereof are in the said paragraph 

sufficiently or accurately set forth.

25. In answer to paragraph 20 of the Statement of 

Claim the Defendant Finlayside Pty. Limited 

craves leave to refer to the share contracts 

therein mentioned xrfien the same are produced 

as though the same were pleaded in full in 30 

ansxfer to the said paragraphs and does not 

admit that the same or the effect thereof are 

in the said paragraph sufficiently or accurate 

ly set forth. „, , . „ _. _ J Statement of Defence
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26• In answer to paragraph 21 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

craves leave to refer to the share contracts 

and to the mortgages therein mentioned xirhen 

the same are produced and does not admit that 

the same or the effect thereof are in the 

said paragraph sufficiently or accurately set 10 

forth,

27. In answer to paragraph 22 of tlae Statement of 

Claim the defendant Finlayside Pty. Limited 

craves leave to refer to the instruments of 

guarantee iirhen produced and does not admit 

that the same or the effect thereon are in 

the said paragraph sufficiently or accurately 

set forth.

28. In answer to paragraph 23 of the Statement of

Claim the defendant Finlayside Pty. Limited 20 

denies that if the sixth defendant iirere able 

to procure the transfer of the shares therein 

mentioned to its name it vrould have been or 

would be able to control the Landmark com 

panies or any of thenu In further ansxirer to 

the said paragraph 23 the defendant Finlay 

side Pty. Limited says that the 7th and 13th 

defendants are being wound up pursuant to 

orders made by the Supreme Court of C;ueens- 

land. In further ansx^er to the said paragraph 30 

23, the defendant Finlayside Pty. Limited 

says that the l^th defendant is being ivound 

up pursuant to an order made by the Supreme
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Court of Nexir South I'lales in its equitable 

jurisdiction on the llth day of Januarys 

1968 $ and that the Landmark companies other 

than Landmark Corporation Limited are each of 

them subsidiaries of Landmark Corporation 

Limited.

29. In ansxver to paragraph 2k of the Statement of 10 

Claim the defendant Finlayside Pty. Limited 

craves leave to refer to the share contracts 

therein mentioned xfhen the same are produced 

and does not admit that the same or the ef 

fect thereof are in the said paragraphs suf 

ficiently or accurately set forth.

30. In answer to paragraph 25 of the Statement of 

Claim the defendant Finlayside Pty. Limited 

denies that any action xvhich Alexander Exiran 

Armstrong or the Armstrong companies or any 20 

of them may take pursuant to the deed of the 

l?th January, 1967 s or pursuant to any of the 

ancillary documents in the said paragraph men 

tioned xfould cause irreparable or any harm or 

loss to the Landmark companies or to any of 

them.

31. In ansxtfer to the x«/hole of the Statement of 

Claim the defendant Finlayside Pty. Limited 

says that there is not in the Statement of 

Claim any offer by or on behalf of the Plain- 30 

tiff to do equity to the defendant Finlayside 

Pty, Limited and the defendant Finlayside 

Pty« Limited craves the same benefit from
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this Statement of Defence as if it had pleaded 

or demurred to the Statement of Claim. 

32. In ansiirer to the xfhole of the Statement of 

Claim the defendant Finlayside Pty. Limited 

submits that the allegations in the Statement 

of Claim do not entitle the plaintiff to the 

relief therein sought, and the defendant 

Finlayside Pty, Limited craves the same bene 

fit from this submission as if it had demurred 

to the Statement of Claim.

R. Bainton

Counsel for the Defendants 
Finlayside Pty. Limited.

This Statement of Defence is filed by Robert lan 

Grant of Messrs. Dare 9 Reed, Martin & Grant of 187 

Macquarie Street 9 Sydney,, Solicitor for the defen 

dant Finlayside Pty. Limited.

10

20

The Common Seal of Finlayside)
Pty. Limited vras hereunto )
affixed the 10th day of May, )
19685 pursuant to a resolu- )
tion of the Board of )
Directors in the presence of )
R.I,. Grant director )
and )
Secretarys Cyril Thorpe )

R. I. Grant 

C, Thorpe
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IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES ) Mo. 23 of 1968———————————————— )

IN EQUITY )

BETWEENg

ALEXANDER BARTOW

Plaintiff 

AMDs

ALEXANDER EWAN ARMSTRONG

Defendants 10

STATEMENT OF DEFENCE 

OF

FOURTH NAMED DEFENDANT 
SOUTHERN TABLELANDS FINANCE CO. PTY. LIMITED

The fourth abovenamed defendant under its Common

Seal says as follows^-

lc____In answer to paragraph 2 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co* Pty. Limited says that from 

August, 1966 S or earlier9 and until the date 20 

of this Statement of Defence the defendant 

Alexander Ewan Armstrong has been one of a 

board of three directors of each of the de 

fendants G-eorge Armstrong & Son Pty. Limited, 

A.E. Armstrong Pty. Limited,, Southern 

Tablelands Finance Co. Pty. Limited and 

Goulburn Acceptance Pty. Limited5, and that 

the defendant Alexander Ewan Armstrong was 

from August, 1966 or earlier s and until the 

9th January, 196? s and from the 28th April, 30 

1967 until the date of this Statement of 

Defence one of the board of three directors

of the defendant Finlayside Pty. Limited.
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In further answer to the said paragraph 2, 

the defendant Southern Tablelands Finance Co. 

Pty. Limited denies that the defendant 

Alexander Bwan Armstrong was or is managing 

director of any of the said defendant com 

panies.

2*___In ansxirer to paragraph 3 of the Statement of 10 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited says that since the 

commencement of this suit s an order has been 

made by the Supreme Court of Nexir South Wales 

in its equitable jurisdiction for the xirind- 

ing up of the fourteenth defendant Landmark 

Corporation Limited.

J3;___In ansxirer to paragraph 5 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. rty. Limited admits that the de- 20 

fendant Alexander Swan Armstrong xiras a direc 

tor of each of the Landmark companies other 

than Landmark Finance Pty. Limited from 

August, 1966, or shortly thereafter. Save as 

aforesaid the defendant Southern Tablelands 

Finance Co. Pty. Limited does not Icnox^r and 

cannot admit that at any material time the 

defendant Alexander Ewan Armstrong vras a dir 

ector of the Landmark companies or any of 

them. 30

if-.___In ansxirer to paragraph 6 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co* Pty. Limited admits that the
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Plaintiff was the managing director of Land 

mark Corporation Limited and a director of 

each other of the Landmark companies from 

August 9 1966 S or earlier 9 until the date of 

commencement of this suit 9 or until the date 

of the xirinding up thereof 9 as the case may be. 

Save as aforesaid, the defendant Southern 10 

Tablelands Finance Co. Pty. Limited does not 

know and cannot admit that at any material 

time the plaintiff viras the managing director 

of the Landmark companies.

In ansxirer to paragraph 7 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited says that prior to 

the 17th January, 1967s there had occurred 

differences and disputes between the defen 

dant Alexander Ewan Armstrong and the plain- 20 

tiff as directors respectively of Landmark 

Corporation Limited relating to the management 

of certain of the business and affairs of 

Landmark Corporation Limited and of certain 

of its subsidiaries and relating to the ac 

counts of Landmark Corporation Limited and to 

the consolidated accounts of Landmark Corpora 

tion Limited and its subsidiaries and relat 

ing to the desire and proposal of the plain 

tiff that the directors of Landmark Corpora- 30 

tion Limited should recommend to the Annual 

General Meeting of that company the payment 

of a dividend. In further answer to the said
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paragraph 7» the defendant Southern Table 

lands Finance Co. Pty. Limited says that 

arising out of the abovementioned disputes 

and actions of the plaintiff and of certain 

of the Landmark companies in furtherance of 

such disputes there xirere instituted and con 

ducted in the equitable jurisdiction of the 10 

Supreme Court of Mexir South Wales the folloxf- 

ing suits 9 namelys-

(a) Suit Mo. 1262 of 1966 in xrtiich Finlay- 

side Pty. Limited was the plaintiff 

and Landmark Corporation Limited, 

Paradise Waters (Sales) Pty. Limited 

and Paradise Waters Limited Vfere the 

defendants, and in trtiich certain inter 

locutory relief was granted to the 

plaintiff therein against the defendants 20 

therein and each of them.

(b) Suit No. 1263 of 1966 in which George 

Armstrong & Son Pty. Limited xsras the 

plaintiff and Landmark Corporation 

Limited tiras the defendant in xfhich said 

suit no determination or orders had 

been made prior to the 17th January; 

1967.

(c) Suit Mo. 1359 of 1966 in which Alexander

Ewan Armstrong was the plaintiff and 30 

Landmark Corporation Limited was the 

defendant and in xirhich certain relief 

\iras granted to the plaintiff against the

defendant. Statement of Defence
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The defendant Southern Tablelands Finance Co. 

Pty. Limited craves leave to refer to the 

documents and records in the said suits when 

produced as though the same were set forth 

herein. 

6.___In further answer to the said paragraph 7 the

defendant Southern Tablelands Finance Co. Pty. 10 

Limited says that in the month of December 9 

1966 S and until the 13th Januarys 1967, en 

deavours xirere made by the plaintiff and by 

the defendant Alexander Eivan Armstrong and by 

the parties to the abovementioned suits and 

by the solicitors and counsel and other ad 

visors for the said persons and parties to 

resolve the said disputes s and to compromise 

the said disputes s and to compromise the said 

litigation and further that during the second 20 

xireek of Januarys 1967s the defendant 

Alexander Ewan Armstrongs as and by way of a 

compromise betxfeen the proposals put forward 

on behalf of the plaintiff and Landmark Cor 

poration Limited 9 Paradise Waters Limited 9 

Paradise Haters (Sales) Pty. Limited, G-oondoo 

Pty. Limited 3 Landmark Home Units Pty. Limited, 

Landmark Finance Pty. Limited, Landmark Hous 

ing & Development Pty. Limited and Landmark 

(Queensland) Pty. Limited and those put for- 30 

xirard on behalf of the defendant Alexander 

Exiran Armstrong and of the defendant Finlay- 

side Pty, Limited s George Armstrong & Son Pty.
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Liraitedj Southern Tablelands Finance Co. Pty. 

Limited and Goulburn Acceptance Pty. Limited 

agreed, and the defendants Finlayside Pty. 

Limiteds George Armstrong & Son Pty. Limited, 

Southern Tablelands Finance Co. Pty. Limited 

each agreed to the matters subsequently pro 

vided for by the deed of the 17th day of 10 

January s 196?s made betxveen George Armstrong 

& Son Pty. Limited, Finlayside Pty. Limited, 

Southern Tablelands Finance Pty. Limited, 

Goulburn Acceptance Pty. Limited and A.E. 

Armstrong Pty. Limited of the first part, 

Landmark (Queensland) Pty. Limited s Paradise 

Waters (Sales) Pty. Limited, Paradise Waters 

Limited, Goondoo Pty. Limited, Landmark Home 

Units Pty. Limited, Landmark Finance Pty. 

Limited s Landmark Housing & Development Pty. 20 

Limited and Landmark Corporation Limited of 

the second part, Alexander Ewan Armstrong of 

the third part, and Alexander Barton of the 

fourth part. 

7.___Save as aforesaid the defendant Southern

Tablelands Finance Co. Pty. Limited, in fur 

ther answer to the said paragraph 7s denies 

that on and prior to the execution of the 

said deed on the 17th January, 1967s the de 

fendant Alexander Extran Armstrong on his oxra 30 

behalf or on behalf of the defendant Southern 

Tablelands Finance Co. Pty. Limited or on 

behalf of any other of the Armstrong companies
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had endeavoured to persuade or to compel the 

plaintiff and the Landmark companies or any 

of them to agree with the said Alexander Ewan 

Armstrong and the Armstrong companies or any 

of them upon the matters subsequently set 

forth in the said deed.

8.___In ansitfer to paragraph 8 of the Statement of 10 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited repeats paragraphs 

5» 6 and 7 above and says that it does not 

knoxir and cannot admit that it was not in the 

Plaintiff B s interest to agree ivith the Defen 

dants in this suit in the manner irtiich the 

Defendant Alexander Ewan Armstrong sought or 

in the terms of the said deed of the 17th 

January 1967 so far as the same were to be 

performed by or affected the Plaintiff and 20 

denies that the Plaintiff for a long time re 

fused so to agree.

9.___In answer to paragraph 9 of the Statement of 

Claim the Defendant Southern Tablelands 

Finance Co. Pty. Limited denies that for the 

purpose of compelling the Plaintiff to agree 

as in the Statement of Claim alleged to cause 

the Landmark companies so to agree or for any 

purpose or at all the Defendant Alexander 

Ewan Armstrong continually or at all threat- 30 

ened to have the Plaintiff murdered if the 

Plaintiff did not agree t/ith the Defendants 

in the manner vrhich the Defendant Alexander
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Armstrong sought and denies further that the 

Defendant Alexander Exfan Armstrong otherxin.se 

exerted unlaxyful pressure upon the Plaintiff 

so to agree. In further anst^er to the said 

paragraph 9 the Defendant Southern Tablelands 

Finance Co. Pty. Limited denies that the De 

fendant Alexander Exiran Armstrong made any 10 

such threats or did any such acts as are in 

the said paragraph alleged on behalf of the 

Defendant Southern Tablelands Finance Co. Pty. 

Limited and that he had no authority from 

the Defendant so to do.

10. In ansxirer to paragraph 10 of the Statement of 

Claim the Defendant Southern Tablelands 

Finance Co. Pty, Limited denies that for the 

purposes mentioned in paragraph 9 °^ the 

Statement of Claim or at all the Defendant 20 

Alexander Exiran Armstrong engaged certain or 

any criminals to kill or otherx^ise injure the 

Plaintiff. In further ansxver to the said 

paragraph 10 the Defendant Southern Tablelands 

Finance Co. Pty. Limited denies that the 

Defendant Alexander Exiran Armstrong made any 

such threats or did any such acts as are in 

the said paragraph alleged on behalf of the 

Defendant Southern Tablelands Finance Co. Pty. 

Limited and that he had no authority from the 30 

Defendant so to do.

11. In ansxirer to paragraph 11 of the Statement of

Claim the Defendant Southern Tablelands Finance
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Co. Pty. Limited repeats paragraphs 9 and 10 

above and denies that as a result of any 

threats or actions of the Defendant Alexander 

Ewan Armstrong the Plaintiff feared for his 

life and safety or that he feared for the life 

and safety of his family. In further answer 

to the said paragraph 11 the Defendant 10 

Southern Tablelands Finance Co. Pty. Limited 

denies that the Defendant Alexander Ewan 

Armstrong made any such threats or did any 

such acts as are in the said paragraph alleg 

ed on behalf of the Defendant Southern Table 

lands Finance Co. Pty. Limited and that he 

had no authority from the Defendant so to do.

12. In further answer to the said paragraph 11 the 

Defendant Southern Tablelands Finance Co. Pty. 

Limited does not know and cannot admit that 20 

the Plaintiff feared for his life and safety 

as alleged or that he feared for the life and 

safety of his family as alleged.

13* In anstirer to paragraph 12 of the Statement of

Claim the Defendant Southern Tablelands Finance 

Co, Pty, Limited repeats paragraphs 9» 10, 11 

and 12 above and denies that the Plaintiff was 

in fear as set out in paragraph 11 of the 

Statement of Claim and does not know and cannot 

admit that against the will of the Plaintiff 30 

and denies that for the purpose of avoiding 

the threat of death or injury in the Statement 

of Claim alleged the Plaintiff told the
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Defendant Alexander Ewan Armstrong on his own 

behalf or on behalf of the Armstrong companies 

or any of them or at all that the Plaintiff 

agreed with the Defendant Alexander Exiran 

Armstrong in the manner sought by the Defen 

dant Alexander Ewan Armstrong on his own be 

half or on behalf of the Armstrong companies 10 

or any of them or at all.

_1*K In further answer to the said paragraph 12

the Defendant Southern Tablelands Finance Co. 

Pty. Limited repeats paragraphs 5 3 6 and 7 

above,

15. In answer to paragraph 13 of the Statement of 

Claim the Defendant Southern Tablelands 

Finance Co. Pty, Limited says that after the 

execution of the deed of the 17th January 

1967 the Plaintiff executed the following 20 

deeds and documents on the follotdng datess~

(a) A deed made the 18th day of January,

1967 between A.E. Armstrong Pty,Limited 

and Alexander Barton whereby the Plain 

tiff agreed to purchase 30 9 000 fully 

paid shares of $1.00 each in the capital 

of Landmark Corporation Limited.

(b) A deed made the 18th day of January,

1967 between Alexander Barton as mort 

gagor A.E. Armstrong Pty. Limited as 30 

mortgagee and certain guarantors secur 

ing the payment of the price for the 

shares the subject of the deed mention 

ed in (a) above.
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(c) An undated instrument of transfer of

the shares the subject of the deed men 

tioned in (a) above.

(d) A deed made the 18th day of January, 

1967 s betxveen A.E. Armstrong Pty. 

Limited and Allebart Investments Pty. 

Limited whereby Allebart Investments 10 

Pty. Limited agreed to purchase i|-7s500 

fully paid $1. shares in the capital of 

Landmark Corporation Limited.

(e) A deed made the 18th day of Januarys

196?j between Allebart Investments Pty.

Limited as mortgagors A.E. Armstrong

Pty. Limited as mortgagee and Alexander

Barton and ors. as guarantors securing

the payment of the price for the shares

the subject of the deed mentioned in 20

(d) above.

(f) A deed made the 18th day of January, 

1967s betxireen A.E. Armstrong Pty. 

Limited and Allebart Pty. Limited xrtiere- 

by Allebart Pty. Limited agreed to pur 

chase ^7,500 fully paid shares of $1. 

each in the capital of Landmark Corpor 

ation Limited *

(g) A deed made the 18th day of January,

1967s between Allebart Pty. Limited as 30 

mortgagor, A.E. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 

ors. as guarantors securing the payment
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of the price for the shares the subject 

of the deed mentioned in (f) above.

(h) A deed made the 18th day of January s 

1967» between A.E. Armstrong Pty. 

Limited and Home Holdings Pty. Limited 

whereby Home Holdings Pty. Limited 

agreed to purchase ^7 S 500 fully paid 10 

shares of $1. each in the capital of 

Landmark Corporation Limited.

(j) A deed made the 18th day of January s 

1967, between Home Holdings Pty. 

Limited as mortgagors A.E. Armstrong 

Pty. Limited as mortgagee 9 and Alexander 

Barton and ors. as guarantors s secur 

ing the payment of the price for the 

shares the subject of the deed mention 

ed in (h) above. 20

(k) A deed made the 18th day of January, 

1967? bettireen A.E. Armstrong Pty. 

Limited and Agoston Goncze xirhereby 

Agoston Goncze agreed to purchase 

30,000 fully paid shares of $1. each in 

the capital of Landmark Corporation 

Limited.

(1) A deed made the 18th day of January,

1967» between Agoston Goncze as mortga 

gor, A.E. Armstrong Pty. Limited as 30 

mortgagee and Alexander Barton and ors. 

as guarantors securing the payment of
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the price of the shares the subject of 

the deed mentioned in (k) above.

(m) A deed made the 18th day of January, 

1967) betxireen A.E. Armstrong Pty. 

Limited and Terrence Barton whereby 

Terrence Barton agreed to purchase 

30,000 fully paid shares of $1. each in 10 

the capital of Landmark Corporation 

Limited.

(n) A deed made the 18th day of January,

1967» betiireen Terrence Barton as mort 

gagor, A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors* 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (m) above,

(o) A deed made the 18th day of Januarys 20 

1967s betxveen A.E. Armstrong Pty, 

Limited and Clare Barton whereby Clare 

Barton agreed to purchase 30,000 fully 

paid shares of $1. each in the capital 

of Landmark Corporation Limited.

(p) A deed made the 18th day of January,

1967» betifeen Clare Barton as mortgagor, 

A.E. Armstrong Pty. Limited as mortga 

gee and Alexander Barton and ors. as 

guarantors securing the payment of the 30 

price of the shares the subject of the 

deed mentioned in (o) above,

(q) A deed made the 18th day of January,
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1967, betxfeen A.E. Armstrong Pty. 

Limited and John Osborne Bovill xirhereby 

John Osborne Bovill agreed to purchase 

30,000 fully paid shares of $1. each in 

the capital of Landmark Corporation 

Limited.

(r) A deed made the 18th day of January, 10 

1967» between John Osborne Bovill as 

mortgagor, A.E. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 

ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (q) above. 

Save as aforesaid the Defendant Southern 

Tablelands Finance Co. Pty. Limited denies 

that at or about the same time as the execu 

tion of the deed mentioned in paragraph 13 of 20 

the Statement of Claim the plaintiff executed 

a number of other deeds ancillary to the 

aforesaid deed-

16. In answer to paragraph 1^ of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited does not knonr and 

cannot admit that the execution by the plain 

tiff of the deeds therein mentioned was not 

voluntary or that the same was done against 

the xirill of the plaintiffs or that the execu- 30 

tion of the deeds therein mentioned by the 

plaintiff xiras done by him nrhile he x^ras in fear 

for his life and safety or xfhile he feared for
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the life and safety of his family. In fur 

ther ansiver to the said paragraph 14 the 

fourth named defendant Southern Tablelands 

Finance Co. Pty. Limited repeats paragraphs 

9, 10, 11 and 12 above. 

I?. In answer to paragraph 15 of the Statement of

Claim the Defendant Southern Tablelands 10 

Finance Co. Pty. Limited denies that follow 

ing the execution of the deeds in the said 

paragraph mentioned by the Plaintiff the 

Plaintiff remained or that he still at the 

institution of this suit remained in fear for 

his life and safety or for the life and 

safety of his family because of either of s-

(a) Any threats or actions of the Defendant 

Alexander Ewan Armstrong either on his 

ox\rn behalf of the Armstrong companies 20 

or any of them or at all prior to the 

execution of the said deed on the 17th 

January., 1967.

(b) Any further threats or actions of the 

Defendant Alexander Ew&n Armstrong 

either on his own behalf or on behalf of 

the Armstrong companies or any of them 

or at all after the execution of the 

said deed designed to have or having 

the effect of keeping the Plaintiff in 30 

fear for his life and safety or for the 

life and safety of his family or of 

compelling the Plaintiff to continue to

Statement of Defence 
of the fourth named 
Defendant



Statement of Defence 
of the fourth named 
Defendant

agree to the Defendant Alexander Ewan 

Armstrong's wishes on his own behalf or 

on behalf of the Armstrong companies or 

any of them or at all.

18. In further answer to the said paragraph 15» 

the Defendant Southern Tablelands Finance Co 

Pty. Limited repeats the denials in paragraphs 10 

9» 10, 11 and 12 above. In further ansxffer 

to the said paragraph 15 the Defendant South 

ern Tablelands Finance Co. Pty. Limited de 

nies that the Defendant Alexander Ew&n Arm 

strong made any such threats or did any such 

acts as are alleged in the said paragraph on 

behalf of the Defendant Southern Tablelands 

Finance Co. Pty. Limited and that he had any 

such authority from the said Defendant to do 

so. 20

19. /En further answer to the said paragraph 15

the Defendant Southern Tablelands Finance Co. 

Pty, Limited denies that after the execution 

of the said deed of the 17th January., 196? 

the Defendant Alexander Etiran Armstrong made 

any threats or did any acts designed to have 

or having the effect of keeping the Plaintiff 

in fear for his life and safety or for the 

life and safety of his family or of compell 

ing the Plaintiff to continue to agree to the 30 

Defendant Alexander Ewan Armstrong's wishes.

20. In answer to paragraph 16 of the Statement of 

Claim 3 the defendant Southern Tablelands

Statement of Defence 
of the fourth named 

Jfr(e). Defendant



Statement of Defence 
of the fourth named 
Defendant

Finance Co. Pty. Limited does not know and 

cannot admit that the plaintiff has feared or 

that he fears that if he had avoided the deed 

therein mentioned upon the grounds of duress 

xirithout the benefit of Court proceedings his 

life or that of any member of his family would 

have been in grievous or any danger. 10

21. In further ansi*rer to the said paragraph 16

the defendant Southern Tablelands Finance Co. 

Pty. Limited denies that the life of the 

plaintiff or the life of any member of his 

family has ever been in grievous or any dan 

ger by reason of any act of the defendant 

Alexander Ew-an Armstrong.

22. JE" answer to paragraph 17 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co, Pty, Limited denies that the 20 

plaintiff is entitled to avoid the deed of 

the 17th January s 1967s upon the grounds as 

serted in the Statement of Claim or at all. 

In further ansxver to the said paragraph 17 

the defendant Southern Tablelands Finance Co. 

Pty. Limited says that on the 18th day of 

January, 1967s it did lend to Paradise 

Waters (Sales) Pty. Limited the sum of 

$300,000 upon the following mortgages and 

securities s ranking after then subsisting 30 

securities in favour of United Dominions Cor 

poration (Australia) Limited s namelys- 

(a) A Bill of mortgage by Paradise Waters
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Limited over the freehold portion of 

Macintosh Island,

(b) A script lien and deed of charge of

Landmark Corporation Limited over the 

5 S 000 issued shares in the capital of 

Paradise Waters (Sales) Pty. Limited,

(c) A memorandum of mortgage by Goondoo 10 

Pty. Limited over Development Lease No.

7.

(d) A deed of charge by landmark Corpora 

tion Limited over certain life policies.

(e) A deed of equitable charge by Paradise 

Waters (Sales) Pty. Limited over the 

whole of its assets and undertaking.

(f) A deed of equitable charge by Paradise 

Waters Limited over the whole of its 

assets and undertaking. 20 

In further ansxver to the said paragraph 1? 

the Defendant Southern Tablelands Finance Co. 

Pty. Limited says that the whole of the prin 

cipal sum so lent remains due and unpaid to 

it s and that interest on the said sum of 

$300,000 at the rate of per centum per 

annum remains due and unpaid from the 

day of 196?o 

23. In ansxirer to paragraph 18 of the Statement of

Claim the Defendant Southern Tablelands 30 

Finance Co. Pty. Limited craves leave to re 

fer to the said deed when produced as though 

the same urere pleaded in full in anstirer to
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the said paragraph. In further answer to the 

said paragraph the Defendant Southern 

Tablelands Finance Co. Pty. Limited denies 

that the Plaintiff has not received any bene 

fit under the said deed and repeats the mat 

ters set forth in paragraphs 5» 6 and 7 above. 

In further answer to the said paragraph 18 10 

the Defendant Southern Tablelands Finance Co. 

Pty. Limited denies that the Defendant 

Alexander Ewan Armstrong made any such threats 

or did any such acts as are in the said para 

graph alleged on behalf of the Defendant 

Southern Tablelands Finance Co. Pty. Limited 

and that he had no authority from the Defen 

dant so to do.

24. In answer to paragraph 19 of the Statement of

Claim the Defendant Southern Tablelands 20 

Finance Co. Pty. Limited craves leave to re 

fer to the deed made on the 17th day of 

January 1967 and the other agreements and 

deeds in the said paragraph mentioned when 

produced as though the same were pleaded in 

full in answer to the said paragraph and does 

not admit that the same or the effect thereof 

are in the said paragraph sufficiently or 

accurately set forth.

25« In answer to paragraph 20 of the Statement 30 

of Claim the Defendant Southern Tablelands 

Finance Co. Pty. Limited craves leave to refer 

to the share contracts therein mentioned when
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the same are produced as though the same were 

pleaded in full in answer to the said para 

graphs and does not admit that the same or 

the effect thereof are in the said paragraph 

sufficiently or accurately set forth.

26. In ansxver to paragraph 21 of the Statement of

Claim the defendant Southern Tablelands 10 

Finance Co. Pty. Limited craves leave to re 

fer to the share contracts and to the mort 

gages therein mentioned when the same are 

produced and does not admit that the same or 

the effect thereof are in the said paragraph 

sufficiently or accurately set forth.

27. In ansvrer to paragraph 22 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited craves leave to re 

fer to the instruments of guarantee when pro- 20 

duced and does not admit that the same or 

the effect thereof are in the said paragraph 

sufficiently or accurately set forth.

28. In ansxirer to paragraph 23 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited denies that if the 

sixth defendant were able to procure the 

transfer of the shares therein mentioned to 

its name it x^ould have been or would be able 

to control the Landmark companies or any of 30 

them. In further ansxirer to the said paragraph 

23 the defendant Southern Tablelands Finance 

Co. Pty. Limited says that the 7th and 13th
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defendant are being \iround up pursuant to 

orders made by the Supreme Court of Queens 

land. In further answer to the said para 

graph 23s **ie defendant Southern Tablelands 

Finance Co, Pty. Limited says that the l^th 

defendant is being wound up pursuant to an 

order made by the Supreme Court of New South 10 

Wales in its equitable jurisdiction on the 

llth day of Januarys 1968 and that the Land 

mark companies other than Landmark Corporation 

Limited are each of them subsidiaries of 

Landmark Corporation Limited.

29« In answer to paragraph 2^1- of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited craves leave to re 

fer to the share contracts therein mentioned 

irtien the same are produced and does not admit 20 

that the same or the effect thereof are in 

the said paragraph sufficiently or accurately 

set forth.

30' In ansxirer to paragraph 25 of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited denies that any ac 

tion which Alexander Ewan Armstrong or the 

Armstrong companies or any of them may take 

pursuant to the deed of the 17th January s 

i9673 or pursuant to any of the ancillary 30 

documents in the said paragraph mentioned 

would cause irreparable or any harm or loss 

to the Landmark companies or to any of them.
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3.1 • In ansiirer to the nrhole of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited says that there is 

not in the Statement of Claim any offer by or 

on behalf of the plaintiff to do equity to 

the defendant Southern Tablelands Finance Co. 

Pty. Limited and the defendant Southern 10 

Tablelands Finance Co. Pty. Limited craves 

the same benefits from this Statement of De 

fence as if it had pleaded or demurred to the 

Statement of Claim.

32. In ansxver to the whole of the Statement of 

Claim the defendant Southern Tablelands 

Finance Co. Pty. Limited submits that the 

allegations in the Statement of Claim do not 

entitle the plaintiff to the relief sought 

therein, and the defendant Southern Tablelands 20 

Finance Co. Pty. Limited craves the same bene 

fit from this submission as if it had demurred 

to the Statement of Claim.

Counsel for the Defendants 
Southern Tablelands 
Finance Co. Pty. Limited.

This Statement of Defence is filed by Robert lan 

Grant of Messrs. Dare s Reed, Martin & Grant of 187 

Macquarie Street, Sydney, Solicitor for the defen 

dant Southern Tablelands Finance Co. Pty. Limited. 30
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The Common Seal of Southern )
Tablelands Finance Co. Pty. )
Limited was hereunto affixed )
the )
day of )
1968, pursuant to a resolu- )
tion of the Board of Directors ) R. I. Grant 10
in the presence of ) Director
Robert lan Grant, Director )
and Secretarys ) Cyril Thorpe

Cyril Garnet Thorpe
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IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES ) No. 23 of 1963———————————————— )

IN EQUITY )

BETWEEN:

ALEXANDER BARTOH

Plaintiff

AMDs

ALEXANDER EWAN ARMSTRONG 
AND OKS~.

Defendants 10

STATEMENT OF DEFENCE 

OF

FIFTH NAMED DEFENDANT 
GOUIBURN ACCEPTANCE PTY. LIMITED

The fifth above named defendant under its Common

Seal says as followss-

J.»___In answer to paragraph 2 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited says that from August, 1966, or 

earlier, and until the date of this Statement 20 

of Defence the defendant Alexander Ewan 

Armstrong has been one of a board of three 

directors of each of the defendants George 

Armstrong & Son Pty. Limited s A.E. Armstrong 

Pty. Limited 5 Southern Tablelands Finance Co. 

Pty. Limited and Goulburn Acceptance Pty. 

Limited, and that the defendant Alexander Eiran 

Armstrong x^as from August, 1966, or earlier, 

and until the 9th January, 1967, and from the 

28th April, 196? until the date of this 30 

Statement of Defence one of the board of three 

directors of the defendant Finlayside Pty.

Limited. In further answer to the said
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paragraph 2, the defendant Goulburn Accep 

tance Pty. Limited denies that the defendant 

Alexander Etfan Armstrong was or is managing 

director of any of the said defendant com 

panies.

2,___In answer to paragraph 3 of the Statement of

Claim the defendant Goulburn Acceptance Pty. 10

Limited says that since the commencement of

this suit, an order has been made by the

Supreme Court of New South I/ales in its

equitable jurisdiction for the winding up of

the fourteenth defendant Landmark Corporation

Limited.

JL___In anstirer to paragraph 5 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited admits that the defendant Alexander 

Ewan Armstrong was a director of each of the 20 

Landmark companies other than Landmark Finance 

Limited from August, 1966, or earlier s and 

until the 18th day of January, 1967? or 

shortly thereafter* Save as aforesaid 9 the 

defendant Goulburn Acceptance Pty, Limited 

does not know and cannot admit that at any 

material time the defendant Alexander Ewan 

Armstrong was a director of the Landmark 

companies or any of them.

£j-.___In ansxver to paragraph 6 of the Statement of 30 

Claim, the defendant Goulburn Acceptance Pty. 

Limited admits that the plaintiff iiras the 

managing director of Landmark Corporation
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Limited and a director of each other of the 

Landmark companies from August^ 1966 „ or 

earlier 9 until the date of the commencement 

of this suits °*" until the date of the grind 

ing up thereof s as the case may be. Save as 

aforesaid s the defendant Goulburn Acceptance 

Pty. Limited does not knot? and cannot admit 10 

that at any material time the plaintiff was 

the managing director of the Landmark com 

panies .

In answer to paragraph 7 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited says that prior to the 17th January, 

1967s there had occurred differences and dis 

putes between the defendant Alexander Exiran 

Armstrong and the plaintiff as directors re 

spectively of Landmark Corporation Limited 20 

relating to the management of certain of the 

business and affairs of Landmark Corporation 

Limited and of certain of its subsidiaries 

and relating to the accounts of Landmark Cor 

poration Limited and to the consolidated ac 

counts of Landmark Corporation Limited and 

its subsidiaries and relating to the desire 

and proposal of the plaintiff that the direc 

tors of Landmark Corporation Limited should 

recommend to the Annual General Meeting of 30 

that company the payment of a dividend. In 

further ansx-rer to the said paragraph 7$ tfre 

defendant Goulburn Acceptance Pty, Limited
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says that arising out of the abovementioned 

disputes and actions of the plaintiff and of 

certain of the Landmark companies in further 

ance of such disputes there xvere instituted 

and conducted in the equitable jurisdiction of 

the Supreme Court of Hew South Wales the fol 

lowing suits, namelys- 10

(a) Suit No. 1262 of 1966 in which Finlay- 

side Pty. Limited xras the plaintiff and 

Landmark Corporation Limited., Paradise 

Waters (Sales) Pty. Limited and Paradise 

I'Jaters Limited were the defendants, and 

in xtfhich certain interlocutory relief 

xiras granted to the plaintiff therein 

against the defendants therein and each 

of them.

(b) Suit Mo. 1263 of 1966 in which George 20 

Armstrong & Son Pty. Limited was the 

plaintiff and Landmark Corporation 

Limited xras the defendant in which said 

suit no determination or orders had been 

made prior to the 17th Januarys 196?.

(c) Suit No. 1359 of 1966 in which Alexander 

Ewan Armstrong was the plaintiff and 

Landmark Corporation Limited was the 

defendant and in which certain relief 

Xiras granted to the plaintiff against 30 

the defendant.

The defendant G-oulburn Acceptance Pty. Limited 

craves leave to refer to the documents and
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records in the said suits when produced as 

though the same were set forth herein. 

In further answer to the said paragraph 7 the 

defendant G-oulburn Acceptance Pty. Limited 

says that in the month of December, 1966, and 

until the 13th January 5 1967, endeavours were 

made by the plaintiff and by the defendant 10 

Alexander Ewan Armstrong and by the parties 

to the aboveraentioned suits and by the solici 

tors and counsel and other advisers for the 

said persons and parties to resolve the said 

disputes, and to compromise the said litiga 

tion and further that during the second week 

of Januarys 1967, the defendant Alexander 

Exiran Armstrong 9 as and by xiray of a compromise 

between the proposals put f orxirard on behalf 

of the plaintiff and Landmark Corporation 20 

Limited, Paradise Waters Limited, Paradise 

Waters (Sales) Pty. Limited, Goondoo Pty. 

Limited, Landmark Home Units Pty. Limited 5 

Landmark Finance Pty. Limited s Landmark Hous 

ing & Development Pty. Limited s and Landmark 

(Queensland) Pty. Limited and those put for- 

xirard on behalf of the defendant Alexander 

Ewan Armstrong and of the defendants 

Finlayside Pty. Limitedj George Armstrong & 

Son Pty. Limited, Southern Tablelands 30 

Finance Co. Pty. Limited and Goulburn Ac 

ceptance Pty. Limited agreed s and the defen 

dants Finlayside Pty. Limited, George
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Armstrong & Son Pty. Limited, Southern 

Tablelands Finance Co. Pty. Limited each 

agreed to the matters subsequently provided 

for by the deed of the 17th day of Januarys 

1967s made between George Armstrong & Son 

Pty. Limited, Finlayside Pty. Limited; 

Southern Tablelands Finance Co. Pty. Limited s 10 

Goulburn Acceptance Pty. Limited and A.E. 

Armstrong Pty. Limited of the first part. 

Landmark (Queensland) Pty. Limited, Paradise 

r/aters (Sales) Pty. Limited, Paradise Waters 

Limited, Goondoo Pty. Limited, Landmark Home 

Units Pty, Limited, Landmark Finance Pty. 

Limited, Landmark Housing & Development Pty. 

Limited and Landmark Corporation Limited of 

the second part, Alexander Ewan Armstrong of 

the third part, and Alexander Barton of the 20 

fourth part.

Save as aforesaid the defendant Goulburn Ac 

ceptance Pty. Limited, in further ansiver to 

the said paragraph 7s denies that on and prior 

to the execution of the said deed on the 17th 

January, 1967, the defendant Alexander Ewan 

Armstrong on his oxvn behalf or on behalf of 

the defendant Goulburn Acceptance Pty. 

Limited or on behalf of any other of the 

Armstrong companies had endeavoured to per- 30 

suade or to compel the plaintiff and the 

Landmark companies or any of them to agree 

with the said Alexander Ewan Armstrong and
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the Armstrong companies or any of them upon 

the matters subsequently set forth in the 

said deed.

J3,___In ansxfer to paragraph 8 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited repeats paragraphs 5» 6 and 7 above 

and says that it does not know and cannot ad- 10 

mit that it was not in the plaintiff's inter 

est to agree with the defendants in this suit 

in the manner which the defendant Alexander 

Ewan Armstrong sought, or in the terms of t.he 

said deed of the 17th January, 1967s so far 

as the same were to be performed by or affect 

ed the plaintiff and denies that the plain 

tiff for a long time refused so to agree.

_9_.___In answer to paragraph 9 of the Statement of

Claim the defendant Goulburn Acceptance Pty. 20 

Limited denies that for the purpose of com 

pelling the plaintiff to agree as in the 

Statement of Claim alleged to cause the 

Landmark companies so to agree or for any pur 

pose or at all the defendant Alexander Exvan 

Armstrong continually or at all threatened to 

have the plaintiff murdered if the plaintiff 

did not agree xo.th the defendants in the man 

ner which the defendant Alexander Ewan 

Armstrong sought and denies further that the 30 

defendant Alexander Exran Armstrong otherxirise 

exerted unlaxfful pressure upon the Plaintiff 

so to agree.
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In further ansxirer to the said paragraph 9 the 

Defendant G-oulburn Acceptance Pty. Limited de 

nies that the Defendant Alexander Ewan 

Armstrong made any such threats or did any 

such acts as are in the said paragraph alleg 

ed on behalf of the Defendant G-oulburn Accep 

tance Pty. Limited and that he had no author- 10 

ity from the Defendant so to do.

1C). In answer to paragraph 10 of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited denies that for the purposes mention 

ed in paragraph 9 of the Statement of Claim 

or at all the Defendant Alexander Eiiran 

Armstrong engaged certain or any criminals to 

kill or otheridse injure the Plaintiff. In 

further answer to the said paragraph 10 the 

Defendant Goulburn Acceptance Pty. Limited 20 

denies that the Defendant Alexander Ewan 

Armstrong made any such threats or did any 

such acts as are in the said paragraph alleg 

ed on behalf of the Defendant Goulburn 

Acceptance Pty. Limited and that he had no 

authority from the Defendant so to do.

11. In answer to paragraph 11 of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited repeats paragraphs 7, 9 and 10 above 

and denies that as a result of any threats 30 

or actions of the Defendant Alexander Swan 

Armstrong the Plaintiff feared for his life 

and safety or that he feared for the life and
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safety of his family. In further anstirer to 

the said paragraph 11 the Defendant Goulburn 

Acceptance Pty. Limited denies that the De 

fendant Alexander Exiran Armstrong made any 

such threats or did any such acts as are in 

the said paragraph alleged on behalf of the 

Defendant Goulburn Acceptance Pty. Limited 10 

and that he had no authority from the De 

fendant so to do.

12. In further ansxirer to the said paragraph 11

the Defendant Goulburn Acceptance Pty. Limited 

does not knoxir and cannot admit that the Plain 

tiff feared for his life and safety as alleg 

ed or that he feared for the life and safety 

of his family as alleged.

13. I" ansx?er to paragraph 12 of the Statement of

Claim the Defendant Goulburn Acceptance Pty. 20 

Limited repeats paragraphs 9» 10, 11 and 12 

above and denies that the Plaintiff was in 

fear as set out in paragraph 11 of the State 

ment of Claim and does not knoxv and cannot 

admit that against the xirill of the Plaintiff 

and denies that for the purpose of avoiding 

the threat of death or injury in the Statement 

of Claim alleged the Plaintiff told the De 

fendant Alexander Exvan Armstrong on his oxirn 

behalf or on behalf of the Armstrong companies 30 

or any of them or at all that the Plaintiff 

agreed xvith the Defendant Alexander Exran 

Armstrong1 in the manner sought by the
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Defendant Alexander Ewan Armstrong on his own

behalf or on behalf of the Armstrong companies

or any of them or at all. 

1^. In further answer to the said paragraph 12

the Defendant Goulburn Acceptance Pty. Limited

repeats paragraphs 5» 6 and 7 above. 

15» In answer to paragraph 13 of the Statement of 10

Claim the defendant Goulburn Acceptance Pty.

Limited says that after the execution of the

deed of the l?th January, 1967, the Plaintiff

executed the folloxving deeds and documents on

the following1 datess-

(a) A deed made the 18th day of January., 

1967> betx^een A.E. Armstrong Pty. 

Limited and Alexander Barton xvhereby 

the plaintiff agreed to purchase 30,000 

fully paid shares of $1. each in the 20 

capital of Landmark Corporation Limited.

(b) A deed made the 18th day of January,

1967s between Alexander Barton as mort 

gagor, A.E. Armstrong Pty. Limited as 

mortgagee and certain guarantors, secur 

ing the payment of the price for the 

shares the subject of the deed mention 

ed in (a) above.

(c) An undated instrument of transfer of

the shares the subject of the deed men- 30 

tioned in (a) above.

(d) A deed made the 18th day of January, 

1967s between A.E. Armstrong Pty.
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Limited and Allebart Investments Pty. 

Limited tirhereby Allebart Investments 

Pty. Limited agreed to purchase ^<7 9 5QO 

fully paid $1. shares in the capital of 

Landmark Corporation Limited.,

(e) A deed made the 18th day of January,

1967s between Allebart Investments Pty. 10 

Limited as mortgagor s A.E. Armstrong 

Pty. Limited as mortgagee and Alexander 

Barton and ors. as guarantors securing 

the payment of the price for the shares 

the subject of the deed mentioned in 

(d) above.

(f) A deed made the 18th day of January, 

19679 between A.E. Armstrong Pty. 

Limited and Allebart Pty. Limited 

whereby Allebart Pty. Limited agreed to 20 

purchase kj^^OQ fully paid shares of 

4>1. each in the capital of Landmark 

Corporation Limited.

(g) A deed made the 18th day of January,

1967 S between Allebart Pty. Limited as

mortgagors A.3. Armstrong Pty. Limited

as mortgagee and Alexander Barton and

ors. as guarantors securing the payment

of the price for the shares the subject

of the deed mentioned in (f) above, 30

(h) A deed made the 18th day of January., 

1967, between A.E. Armstrong Pty. 

Limited and Home Holdings Pty. Limited

whereby Home Holdings Pty, Limited agreed
Statement of Tefence 
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agreed to purchase ^7*500 fully paid 

shares of $1. each in the capital of 

Landmark Corporation Limited.

(j) A deed made the 18th day of January 9 

1967» betv/een Home Holdings Pty, 

Limited as mortgagors A.E. Armstrong 

Pty. Limited as mortgagee * and 10 

Alexander Barton and ors. as guarantors., 

securing the payment of the price for 

the shares the subject of the deed 

mentioned in (h) above.

(k) A deed made the 18th day of Januarys 

1967s betx-,reen A.E. Armstrong Pty. 

Limited and Agoston Goncze xirhereby 

Agoston Goncze agreed to purchase 

30,000 fully paid shares of $1. each 

in the capital of Landmark Corporation 20 

Limited.

(1) A deed made the 18th day of Januarys 

1967» betxireen Agoston Goncze as mort 

gagor, A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and 

ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (k) above.

(m) A deed made the 18th day of January <>

1967s betxireen A.E. Armstrong Pty. 30 

Limited and Terrence Barton xvhereby 

Terrence Barton agreed to purchase 

30 9 000 fully paid shares of $1. each
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in the capital of Landmark Corporation 

Limited.

(n) A deed made the 18th day of Januarys

1967s between Terrence Barton as mort 

gagors A.E.Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors, 

as guarantors securing the payment of 10 

the price of the shares the subject of 

the deed mentioned in (m) above.

(o) A deed made the 18th day of Januarys 

1967s between A.E. Armstrong Pty. 

Limited and Clare Barton whereby Clare 

Barton agreed to purchase 30,000 fully 

paid shares of $1. each in the capital 

of Landmark Corporation Limited.

(p) A deed made the 18th day of Januaryj

1967» betxveen Clare Barton as mortgagors 20 

A.E. Armstrong Pty. Limited as mort 

gagee and Alexander Barton and ors., as 

guarantors securing the payment of the 

price of the shares the subject of the 

deed mentioned in (o) above.

(q) A deed made the 18th day of January, 

1967s between A. E. Armstrong Pty. 

Limited and John Osborne Bovill whereby 

John Osborne Bovill agreed to purchase 

30j000 fully paid shares of $1. each in 30 

the capital of Landmark Corporation 

Limited.

(r) A deed made the 18th day of Januarys
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1967? betxireen John Osborne Bovill as 

mortgagor., A.E. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 

ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (q) above.

Save as aforesaid the defendant Goulburn 10 

Acceptance Pty, Limited denies that at or 

about the same time as the execution of the 

deed mentioned in paragraph 13 of the State 

ment of Claim the Plaintiff executed a number 

of other deeds ancillary to the aforesaid deed. 

.16 • In answer to paragraph !*$• of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited does not knox? and cannot admit that 

the execution by the Plaintiff of the deeds 

therein mentioned was not voluntary or that 20 

the same was done against the Xirill of the 

Plaintiff or that the execution of the deeds 

therein mentioned by the Plaintiff x^as done 

by him xrtiile he xvas in fear for his life and 

safety or xirhile he feared for the life and 

safety of his family. In further answer to 

the said paragraph l^J- the fifth named Defen 

dant Goulburn Acceptance Pty. Limited repeats 

paragraphs 9* 10 9 11 and 12 above.

I?. In answer to paragraph 15 of the Statement of 30 

Claim the Defendant Goulburn Acceptance Pty. 

Limited denies that folloxving the execution 

of the deeds in the said paragraph mentioned
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by the Plaintiff the Plaintiff remained or 

that he still at the institution of this suit 

remained in fear for his life and safety or 

for the life and safety of his family because 

of either ofs-

(a) Any threats or actions of the Defendant

Alexander Exsran Armstrong either on his 10 

own behalf or on behalf of the Armstrong 

companies or any of them or at all prior 

to the execution of the said deed on 

the l?th January, 196?.

(b) Any further threats or actions of the 

Defendant Alexander Ewan Armstrong 

either on his own behalf or on behalf 

of the Armstrong companies or any of 

them or at all after the execution of 

the said deed designed to have or hav- 20 

ing the effect of keeping the Plaintiff 

in fear for his life and safety or for 

the life and safety of his family or of 

compelling the Plaintiff to continue to 

agree to the Defendant Alexander Ewan 

Armstrong's xiiishes on his own behalf 

or on behalf of the Armstrong companies 

or any of them or at all. 

18. In further answer to the said paragraph 15

the Defendant Goulburn Acceptance Pty. Limited 30 

repeats the denials in paragraphs 9 9 10 S 11 

and 12 above. In further answer to the said 

paragraph 15 the Defendant Goulburn Acceptance
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Pty, Limited denies that the Defendant

Alexander Swan Armstrong made any such threats

or did any such acts as are alleged in the

said paragraph on behalf of the Defendant

Goulburn Acceptance Pty. Limited and that he

had any such authority from the Defendant to

do so. 10

19. In further answer to the said paragraph 15

the Defendant Goulburn Acceptance Pty. Limited 

denies that after the execution of the said 

deed of the l?th January 1967 tShe Defendant 

Alexander Ewan Armstrong made any threats or 

did any acts designed to have or having the 

effect of keeping the Plaintiff in fear for 

his life and safety or for the life and 

safety of his family or of compelling the 

Plaintiff to continue to agree to the Defen- 20 

dant Alexander Ewan Armstrong's wishes.

20. In anstirer to paragraph 16 of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited does not knoiv and cannot admit that 

the Plaintiff has feared or that he fears 

that if he had avoided the deed therein men 

tioned upon the grounds of duress xirithout the 

benefit of Court proceedings his life or that 

of any member of his family would have been 

in grievous or any danger. 30

2jL» In further answer to the said paragraph 16

the Defendant Goulburn Acceptance Pty. Limited 

denies that the life of the Plaintiff or the
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life of any member of his family has ever 

been in grievous or any danger by reason of 

any act of the Defendant Alexander Ewan 

Armstrong,,

22. In ansxirer to paragraph 1? of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited denies that the Plaintiff is entitled 10 

to avoid the deed of the 17th January 196? 

upon the grounds asserted in the Statement of 

Claim or at all.

23. In answer to paragraph 18 of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited craves leave to refer to the said deed 

xirhen produced as though the same were pleaded 

in full in ansx^rer to the said paragraph. In 

further answer to the said paragraph the De 

fendant Goulburn Acceptance Pty. Limited de~ 20 

nies that the Plaintiff has not received any 

benefit under the said deed and repeats the 

matter set forth in paragraphs 5» 6 and 7 

above. In further answer to the said para 

graph 18 the Defendant Goulburn Acceptance 

Pty. Limited denies that the Defendant 

Alexander Exvan Armstrong made any such acts 

as are in the said paragraph alleged on be 

half of the Defendant Goulburn Acceptance 

Pty. Limited and that he had no authority from 30 

the Defendant so to do.

_2*K In ansx^er to paragraph 19 of the Statement of 

Claim the Defendant Goulburn Acceptance Pty.
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Limited craves leave to refer to the said

deed made on the 17th day of January, 1967

and the other agreements and deeds in the said

paragraph mentioned when produced as though

the same were pleaded in full in answer to

the said paragraph and does not admit that

the same or the effect thereof are in the said 10

paragraph sufficiently or accurately set forth.

25. In answer to paragraph 20 of the Statement of 

Claim the Defendant Goulburn Acceptance Pty. 

Limited craves leave to refer to the share 

contracts therein mentioned when the same are 

produced as though the same were pleaded in 

full in answer to the said paragraph and does 

not admit that the same or the effect thereof 

are in the said paragraph sufficiently or 

accurately set forth. 20

26. In ansxirer to paragraph 21 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited craves leave to refer to the share 

contracts and to the mortgages therein men 

tioned xrtien the same are produced and does 

not admit that the same or the effect thereof 

are in the said paragraph sufficiently or 

accurately set forth.

27• In ansitfer to paragraph 22 of the Statement of

Claim the defendant Goulburn Acceptance Pty. 30 

Limited craves leave to refer to the instru 

ments of guarantee when produced and does 

not admit that the same or the effect thereof
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are in the said paragraph sufficiently or 

accurately set forth.

28* In answer to paragraph 23 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited denies that if the sixth defendant 

were able to procure the transfer of the 

shares therein mentioned to its name it would 10 

have been or xirould be able to control the 

Landmark companies or any of them. In further 

answer to the said paragraph 23 the defendant 

Goulburn Acceptance Pty. Limited says that 

the ?th and 13th defendant are being \\round up 

pursuant to orders made by the Supreme Court 

of Queensland. In further ansiirer to the said 

paragraph 23, the defendant Goulburn Accep 

tance Pty. Limited says that the l^th defen 

dant is being wound up pursuant to an order 20 

made by the Supreme Court of Neif South Wales 

in its equitable jurisdiction on the llth day 

of January, 1968, and that the Landmark com 

panies other than Landmark Corporation Limited 

are each of them subsidiaries of Landmark 

Corporation Limited.

29. £n answer to paragraph 2^ of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited craves leave to refer to the share 

contracts therein mentioned when the same are 30 

produced and does not admit that the same or 

the effect thereof are in the said paragraphs 

sufficiently or accurately set forth.
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30. In ansiirer to paragraph 25 of the Statement of 

Claim the defendant Goulburn Acceptance Pty. 

Limited denies that any action which Alexan 

der Ewan Armstrong or the Armstrong companies 

or any of them may take pursuant to the deed 

of the 17th January s 1967s or pursuant to any 

of the ancillary documents in the said para- 10 

graph mentioned would cause irreparable or 

any harm or loss to the Landmark companies or 

any of thenu

31• ,^n answer to the whole of the Statement of

Claims the defendant Goulburn Acceptance Pty. 

Limited submits that the allegations in the 

Statement of Claim do not entitle the plain 

tiff to the relief therein sought 9 and the de 

fendant G-oulburn Acceptance Pty. Limited 

craves the same benefit from this submission 20 

as if it had demurred to the Statement of 

Claim.

Counsel for the Defendant, 
Goulburn Acceptance Pty. 
Limited.

This Statement of Defence is filed by Robert lan 

Grant of Messrs. Dare 3 Reed s Martin & Grant of 187 

Macquarie Streets Sydney 9 Solicitor for the defen 

dant Goulburn Acceptance Pty, Limited.

The Common Seal of Goulburn ) 30
Acceptance Pty. Limited was ) A.E. Armstrong
hereunto affixed the ) Director
day of 1968, pur- )
suant to a resolution of the )
Board of Directors in the ) C, Thorpe
presence of s Alexander Exvan ) Secretary
Armstrong Director and )
Secretarys Cyril Garnet Thorpe )
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IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES ) No. 23 of 1968———————————————— )

IN EQUITY )

BETWEENs

ALEXANDER BARTON

Plaintiff

AMDs

ALEXANDER EWAN ARMSTRONG 
AND ORS,

Defendants 10

STATEMENT OF DEFENCE 

OF

SIXTH NAMED DEFENDANT 
A.E, ARMSTRONG PTY. LIMITED

The sixth abovenamed defendant under its Common

Seal says as followss-

JL,___In answer to paragraph 2 of the Statement of 

Claim, the defendant A.E. Armstrong Pty. 

Limited says that from August, 1966, or 

earlier s and until the date of this Statement 20 

of Defence the defendant Alexander Ewan 

Armstrong has been one of a Board of three 

directors of each of the defendants George 

Armstrong & Son Pty. Limited, A.E. Armstrong 

Pty. Limited, Southern Tablelands Finance Co. 

Pty. Limited and Goulburn Acceptance Pty. 

Limited, and that the defendant Alexander 

Eiiran Armstrong was from August, 1966 or 

earlier, and until the 9th January, 1967s and 

from the 28th April, 1967, until the date of 30 

this Statement of Defence one of the Board of 

three directors of Finlayside Pty. Limited.

In further answer to the said paragraph 2, the
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defendant A,E. Armstrong Pty. Limited denies 

that the defendant Alexander Exfan Armstrong 

xfas or is managing director of any of the 

said defendant companies.

2.___In ansxirer to paragraph 3 of the Statement of 

Claim the defendant A.E a Armstrong Pty,, 

Limited says that since the commencement of 10 

this suitj an order has been made by the 

Supreme Court of Hew South Wales in its 

equitable jurisdiction for the winding up of 

the fourteenth defendant Landmark Corporation 

Limited.

_3»___In ansiirer to paragraph 5 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited admits that the defendant Alexander 

Ewan Armstrong xiras a director of each of the 

Landmark companies other than Landmark 20 

Finance Pty. Limited from August, 1966 s or 

earlier, and until the 18th day of Januarys 

1967s or shortly thereafter. Save as afore~ 

said the defendant A.E. Armstrong Pty. 

Limited does not knoxy and cannot admit that 

at any material tiiae the defendant Alexander 

Eiiran Armstrong xtfas a director of the Landmark 

companies or any of them.

jsK___In ansxirer to paragraph 6 of the Statement of

Claim the defendant A.E. Armstrong Pty. 30 

Limited admits that the plaintiff was the 

managing director of Landmark Corporation 

Limited and a director of each other of the
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Landmark companies from August, 1966, or 

earlier g until the date of commencement of 

this suitj or until ths date of the winding 

up thereof5 as the case may be. Save as 

aforesaid, the defendant A.E. Armstrong Pty. 

Limited does not know and cannot admit that 

at any material time the plaintiff was the 10 

managing director of the Landmark companies. 

5.___In answer to paragraph 7 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited says that prior to the 17th January, 

1967s there had occurred differences and dis 

putes between the defendant Alexander Ewari 

Armstrong and the plaintiff as directors re 

spectively of Landmark Corporation Limited 

relating to the management of certain of the 

business and affairs of Landmark Corporation 20 

Limited and of certain of its subsidiaries 

and relating to the accounts of Landmark Cor 

poration Limited and to the consolidated ac 

counts of Landmark Corporation Limited and 

its subsidiaries and relating to the desire 

and proposal of the plaintiff that the direc 

tors of Landmark Corporation Limited should 

recommend to the Annual General Meeting of 

that company the payment of a dividend. In 

further answer to the said paragraph 7 9 the 30 

defendant A.E. Armstrong Pty. Limited says 

that arising out of the abovementioned dis 

putes and actions of the plaintiff and of
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certain of the Landmark companies in further 

ance of such disputes there were instituted 

and conducted in the equitable jurisdiction 

of the Supreme Court of New South Wales the 

folloviring suits 9 namely s-

(a) Suit Mo. 1262 of 1966 in which Finlay-

side Pty. Limited was the plaintiff 10 

and Landmark Corporation Limited 9 

Paradise Waters (Sales) Pty. Limited 

and Paradise Waters Limited Xirere the 

defendants j, and in \irhich certain inter 

locutory relief was granted to the 

plaintiff therein against the defen 

dants therein and each of them.

(b) Suit Wo. 1263 of 1966 in which George 

Armstrong & Son Pty. Limited was the 

plaintiff and Landmark Corporation 20 

Limited was the defendant in which said 

suit no determination or orders had 

been made prior to the 17th January, 

1967.

(c) Suit No. 1359 of 1966 in xrtiich Alexander 

Ewan Armstrong was the plaintiff and 

Landmark Corporation Limited tiras the 

defendant and in which certain relief 

was granted to the plaintiff against 

the defendant. 30 

The defendant A.IS, Armstrong Pty. Limited 

craves lea've to refer to the documents and re 

cords in the said suits xrtien produced as
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though the same were set forth herein. 

In further anstirer to the said paragraph 7 

the defendant A.E. Armstrong Pty. Limited 

says that in the month of December, 1966» and 

until the 13th January, 1967, endeavours were 

made by the plaintiff and by the defendant 

Alexander Ewan Armstrong and by the parties 10 

to the abovementioned suits and by the solici 

tors and counsel and other advisers for the 

said persons and parties to resolve the said 

disputes 9 and to compromise the said litiga 

tion and further that during the second xireek 

of Januarys 1967 S the defendant Alexander 

E\\ran Armstrongs as and by tiray of a compromise 

betxireen the proposals put forward on behalf 

of the plaintiff and Landmark Corporation 

Limited s Paradise Waters Limit ed;, Paradise 20 

Waters (Sales) Pty. Limited, Goondoo Pty. 

Limited s Landmark Home Units Pty. Limited, 

Landmark Finance Pty. Limited, Landmark Hous 

ing & Development Pty, Limited and Landmark 

(Queensland) Pty, Limited and those put for 

ward on behalf of the defendant Alexander 

Ewan Armstrong and of the defendants Finlay- 

side Pty. Limited, George Armstrong & Son 

Pty, Limited, Southern Tablelands Finance Co. 

Pty, Limited and Goulburn Acceptance Pty. 30 

Limited agreed 9 and the defendants Finlayside 

Pty. Limited, George Armstrong & Son Pty. 

Limited s Southern Tablelands Finance Co. Pty.
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Limited and Goulburn Acceptance Pty. Limited 

each agreed to the matters subsequently pro 

vided for by the deed of the 17th day of 

January, 1967 s made between G-eorge Armstrong 

& Son Pty. Limited, Finlayside Pty. Limited, 

Southern Tablelands Finance Pty. Limited, 

Goulburn Acceptance Pty. Limited and A.E. 10 

Armstrong Pty. Limited of the first part, 

Landmark (Queensland) Pty. Limited, Paradise 

Waters (Sales) Pty. Limited s Paradise Waters 

Limited, G-oondoo Pty. Limited, Landmark Home 

Units Pty. Limited, Landmark Finance Pty. 

Limited, Landmark Housing & Development Pty. 

Limited and Landmark Corporation Limited of 

the second part, Alexander Ewan Armstrong of 

the third part, and Alexander Barton of the 

fourth part. 20 

7.___Save as aforesaid the defendant A.E. Armstrong 

Pty. Limited, in further anstirer to the said 

paragraph 7, denies that on and prior to the 

execution of the said deed on the 17th January 

1967» the defendant Alexander Ewan Armstrong 

on his own behalf or on behalf of the defen 

dant A.E. Armstrong Pty. Limited or on behalf 

of any other of the Armstrong companies had 

endeavoured to persuade or to compel the 

plaintiff and the Landmark companies or any 30 

of them to agree with the said Alexander Ewan 

Armstrong and the Armstrong companies or any 

of them upon the matters subsequently set

forth in the said deed.
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In ansxver to paragraph 8 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited repeats paragraphs 5s 6 and 7 above 

and says that it does not know and cannot 

admit that it was not in the plaintiffs in 

terest to agree ifith the defendants in this 

suit in the manner which the defendant 10 

Alexander Eitfan Armstrong sought, or in the 

terms of the said deed of the 17th January, 

1967s so far as the same were to be perform 

ed by or affected the plaintiff and denies 

that the plaintiff for a long time refused 

so to agree.

In answer to paragraph 9 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited denies that for the purpose of com 

pelling the plaintiff to agree as in the 20 

Statement of Claim alleged to cause the 

Landmark companies so to agree or for any 

purpose or at all the defendant Alexander 

Ewan Armstrong continually or at all threaten 

ed to have the plaintiff murdered if the 

plaintiff did not agree with the defendants 

in the manner which the defendant Alexander 

Evran Armstrong sought and denies further that 

the defendant Alexander Exran Armstrong other 

wise exerted unlawful pressure upon the 30 

plaintiff so to agree. In further ansxtrer to 

the said paragraph 9 the Defendant A.E. 

Armstrong Pty. Limited denies that the
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Defendant Alexander Ewan Armstrong made any 

such threats or did any such acts as are in 

the said paragraph alleged on behalf of the 

Defendant A.E. Armstrong Pty. Limited and that 

he had no authority from the Defendant so to 

do.

10. ,1" ansx?er to paragraph 10 of the Statement of 10 

Claim the Defendant A.E. Armstrong Pty, 

Limited denies that for the purposes mention 

ed in paragraph 9 of the Statement of Claim 

or at all the Defendant Alexander Etvan Arm 

strong engaged certain or any criminals to 

kill or otherwise injure the Plaintiff. In 

further answer to the said paragraph 10 the 

Defendant A.E. Armstrong Pty. Limited denies 

that the Defendant Alexander Ex/an Armstrong 

made any such threats or did any such acts as 20 

are in the said paragraph alleged on behalf 

of the Defendant A-E. Armstrong and that he 

had no authority from the Defendant so to do.

JJU^ r _In ansv/er to paragraph 11 of the Statement of 

Claim the Defendant A.E. Armstrong Pty. 

Limitsd repeats paragraphs 7s 9 and 10 above 

and denies that as a result of any threats or 

actions of the Defendant Alexander Exiran 

Armstrong the Plaintiff feared for his life 

and safety or that he feared for the life and 30 

safety of his family. In further ansxirer to 

the said paragraph 11 the Defendant A.E. 

Armstrong Pty. Limited denies that the

Statement of Defence 
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Defendant Alexander Ewan Armstrong made any 

such threats or did any such acts as are in 

the said paragraph alleged on behalf of the 

Defendant A.E. Armstrong Pty. Limited and 

that he had no authority from the Defendant 

so to do.

12. In further answer to the said paragraph 11 10 

the Defendant A.E. Armstrong Pty. Limited 

does not know and cannot admit that the Plain 

tiff feared for his life and safety as alleg 

ed or that he feared for the life and safety 

of his family as alleged.

13. In ansx^er to paragraph 12 of the Statement of 

Claim the Defendant A.E. Armstrong Pty. 

Limited repeats paragraphs 9j 10j H and 12 

above and denies that the Plaintiff was in 

fear as set out in Paragraph 11 of the 20 

Statement of Claim and does not knots' and can 

not admit that against the xirill of the Plain 

tiff and denies that for the purpose of 

avoiding the threat of death or injury in the 

Statement of Claim alleged the Plaintiff told 

the Defendant Alexander Exvan Armstrong on his 

oxra behalf or on behalf of the Armstrong 

companies or any of them or at all that the 

Plaintiff agreed with the Defendant Alexander 

Ewan Armstrong in the manner sought by the 30 

Defendant Alexander Exvan Armstrong on his oxvn 

behalf or on behalf of the Armstrong companies 

or any of them or at all.

Statement of Defence 
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In further ansivsr to the said paragraph 12 

the Defendant A.E. Armstrong Pty. Limited re 

peats paragraphs 5s 6 and 7 above. 

In ansiirer to paragraph 13 of the Statement of 

Claim the Defendant A 0 E a Armstrong Pty. 

Limited says that after the execution of the 

deed of the 17th January 196? the Plaintiff 10 

executed the following deeds and documents on 

the following datess-

(a) A deed made the 18th day of January, 

1967 betttfeen A.E. Armstrong Pty. 

Limited and Alexander Barton whereby 

the Plaintiff agreed to purchase 30,000 

fully paid shares of $1,00 each in the 

capital of Landmark Corporation Limited.

(b) A deed made the 18th day of January,

1967 between Alexander Barton as mort- 20 

gagor, A.E. Armstrong Pty. Limited as 

mortgagee and certain guarantors secur 

ing the payment of the price for the 

shares the subject of the deed mention 

ed in (a) above.

(c) An undated instrument of transfer of

the shares the subject of the deed men 

tioned in (a) above,

(d) A deed made the 3.8th day of Januarys

1967, betireen A.E, Armstrong Pty. 30 

Limited and Allebart Investments Pty. 

Limited whereby Allebart Investments 

Pty. Limited agreed to purchase ^79500

Statement of Defence 
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fully paid $1. shares in the capital of 

Landmark Corporation Limited*

(e) A deed made the 18th day of Januarys

1967s between Allebart Investments Pty. 

Limited as mortgagors A.E. Armstrong 

Pty. Limited as mortgagee and Alexander 

Barton and ors. as guarantors securing 10 

the payment of the price for the shares 

the subject of the deed mentioned in 

(d) above,

(f) A deed made the 18th day of Januarys 

1967» between A.E. Armstrong Pty. 

Limited and Allebart Pty. Limited where 

by Allebart Pty. Limited agreed to pur 

chase ij-7 5 500 fully paid shares of $1. 

each in the capital of Landmark Corpora 

tion Limited. 20

(g) A deed made the 18th day of January,

1967j betxveen Allebart Pty. Limited as 

mortgagor, A.S. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and 

ors. as guarantors securing the payment 

of the price for the shares the subject 

of the deed mentioned in (f) above.

(h) A deed made the 18th day of January,

1967s betureen A.E. Armstrong Pty. Limited 

and Home Holdings Pty, Limited whereby 30 

Home Holdings Pty. Limited agreed to 

purchase 47,500 fully paid shares of $1

Statement of Defence 
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each in the capital of Landmark Corpora 

tion Limited.

(j) A deed made the 18th day of January s

1967, between Home Holdings Pty. Limited

as mortgagors A»E. Armstrong Pty.

Limited as mortgagee s and Alexander

Barton and ors. as guarantors, securing 10

the payment of the price for the shares

the subject of the deed mentioned in

(h) above.

(k) A deed made the 18th day of Januarys 

1967, between A.E. Armstrong Pty. 

Limited and Agoston Goncze whereby 

Agoston Goncze agreed to purchase 30,000 

fully paid shares of $1, each in the 

capital of Landmark Corporation Limited.

(1) A deed made the 18th day of January, 20 

1967s between Agoston Goncze as mortga 

gor, A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors. 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (k) above,

(m) A deed made the 18th day of January, 

1967, betxveen A.E. Armstrong Pty. 

Limited and Terrence Barton \irhereby 

Terrence Barton agreed to purchase 30,000 30 

fully paid shares of $1. each in the 

capital of Landmark Corporation Limited.

(n) A deed made the 18th day of January,
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1967j between Terrence Barton as mort 

gagors A.E. Armstrong Pty. Limited as 

mortgagee and Alexander Barton and ors. 

as guarantors securing the payment of 

the price of the shares the subject of 

the deed mentioned in (m) above.

(o) A deed made the 18th day of January, 10 

1967 9 betxireen A.E. Armstrong Pty. 

Limited and Clare Barton whereby Clare 

Barton agreed to purchase 30 S 000 fully 

paid shares of $1. each in the capital 

of Landmark Corporation Limited.

(p) A deed made the 18th day of Januarys

1967s between Clare Barton as mortgagors 

A.E. Armstrong Pty, Limited as mortga 

gee and Alexander Barton and ors. as 

guarantors securing the payment of the 20 

price of the shares the subject of the 

deed mentioned in (o) above.

(q) A deed made the 18th day of January 9 

1967s between A.E. Armstrong Pty. 

Limited and John Osborne Bovill whereby 

John Osborne Bovill agreed to purchase 

30 S 000 fully paid shares of $1. each in 

the capital of Landmark Corporation 

Limited.

(r) A deed made the 18th day of Januarys 30 

1967s betxireen John Osborne Bovill as 

mortgagors A.E. Armstrong Pty. Limited 

as mortgagee and Alexander Barton and

Statement of Defence 
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ors. as guarantors securing the payment 

of the price of the shares the subject 

of the deed mentioned in (q) above. 

Save as aforesaid the defendant A.E. Armstrong 

Pty. Limited denies that at or about the 

same time as the execution of the deed men 

tioned in paragraph 13 of the Statement of 10 

Claim the Plaintiff executed a number of other 

deeds ancillary to the aforesaid deed.

16.___In ansxver to paragraph lij- of the Statement of 

Claim the Defendant A.E. Armstrong Pty. 

Limited does not know and cannot admit that 

the execution by the Plaintiff of the deeds 

therein mentioned was not voluntary or that 

the same was dene against the xo.ll of the 

Plaintiff or that the execution of the deeds 

therein mentioned by the Plaintiff was done 20 

by him iirhile he xiras in fear for his life and 

safety or while he feared for the life and 

safety of his family. In further answer to 

the said paragraph ik the sixth named Defen 

dant A.E. Armstrong Pty. Limited repeats 

paragraphs 9» 10 S 11 and 12 above.

17. In ansxirer to paragraph 15 of the Statement of 

Claim the Defendant A.E, Armstrong Pty. 

Limited denies that following the execution 

of the deeds in the said paragraph mentioned 30 

by the Plaintiff the Plaintiff remained or 

that he still at the institution of this suit 

remained in fear for his life and safety or

Statement of Defence 
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for the life and safety of his family be 

cause of either ofs—

(a) Any threats or actions of the Defendant 

Alexander Ewan Armstrong either on his 

cwrj behalf or on behalf of the Armstrong 

companies or any of them or at all prior 

to the execution of the said deed on 10 

the 17th January, 196?

(b) Any further threats or actions of the 

Defendant Alexander Ewan Armstrong 

either on his oxm behalf or on behalf 

of the Armstrong companies or any of 

them or at all after the execution of 

the said deed designed to have or hav 

ing the effect of keeping the Plaintiff 

in fear for his life and safety or for 

the life and safety of his family or of 20 

compelling the Plaintiff to continue to 

agree to t'Jae Defendant Alexander Exvan 

Armstrong 5 s xvishes on his own behalf or 

on behalf of the Armstrong companies or 

any of them or at all. 

18. In further ansx/er to the said paragraph 15

the Defendant A,E. Armstrong Pty. Limited re 

peats the denials in paragraphs 9j 10> H and 

12 above. In further ansx^er to the said para 

graph 15 the Defendant A.E. Armstrong Pty. 30 

Limited denies that the Defendant Alexander 

Exiran Armstrong made any such threats or did 

any such acts as are alleged in the said
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paragraph on behalf of the Defendant A.E. 

Armstrong Pty. Limited and that he had any 

such authority from the said Defendant to do 

so.

20. In answer to paragraph 16 of the Statement of 

Claim the Defendant A.E. Armstrong Pty. 

Limited does not know and cannot admit that 10 

the Plaintiff has feared or that he fears 

that if he had avoided the deed therein 

mentioned upon the grounds of duress without 

the benefit of Court proceedings his life or 

that of any member of his family iirould have 

been in grievous or any danger.

21. In further answer to the said paragraph 16

the Defendant A.E. Armstrong Pty. Limited de 

nies that the life of the Plaintiff or the 

life of any member of his family has ever 'been 20 

in grievous or any danger by reason of any 

act of the Defendant Alexander Exvan Armstrong.

^2_«_____In answer to paragraph 17 of the Statement of 

Claim the Defendant A»E. Armstrong Pty. 

Limited denies that the Plaintiff is entitled 

to avoid the deed of the 17th Januarys 1967 

upon the grounds asserted in the Statement of 

Claim or at all. In further ansnrer to the 

said paragraph 17 the Defendant A,E. Armstrong 

Pty. Limited says that on the 18th day of 30 

January 1967 it executed and delivered the 

deeds mentioned in paragraph 15 (a) ? (d), (f), 

(h) 9 (k) 9 (m), (o) and (q) of this Statement
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of Defence and transfers of the shares men 

tioned in each of the said deeds and that it 

was net then and has not yet been paid the 

consideration for the said transfers express 

ed in the said deeds or any part thereof. In 

further ansxver to the said paragraph 1? the 

Defendant A.E. Armstrong Pty. Limited says 10 

that Landmark Corporation Limited has since 

the said 18th day of Januarys 196? namely on 

the llth day of January, 1963 been ordered to 

be wound up and that the shares mentioned in 

the said deeds are not now of any value* 

23. In answer to paragraph 18 of the Statement of 

Claim the Defendant A.E. Armstrong Pty. 

Limited craves leave to refer to the said 

deed xirhen produced as though the same were 

pleaded in full in answer to the said para- 20 

graph. In further anstirer to the said para 

graph the Defendant A.E. Armstrong Pty. 

Limited denies that the Plaintiff has not re 

ceived any benefit tinder the said deed and 

repeats the matters set forth in paragraphs 

59 6 and 7 above. In further ansxver to the 

said paragraph 18 the Defendant A.E. Armstrong 

Pty. Limited denies that the Defendant Alexan 

der Exvan Armstrong made any such threats or 

did any such acts as are in the said paragraph 30 

alleged on behalf of the Defendant A.E. 

Armstrong Pty. Limited and that he had no 

authority from the Defendant so to do.
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2^. In answer to paragraph 19 of the Statement of 

Claim the Defendant A.E. Armstrong Pty. 

Limited craves leave to refer to the deed 

made on the 17th January., 1967 and the other 

agreements and deeds in the said paragraph 

mentioned when produced as though the same 

were pleaded in full in answer to the said 10 

paragraphs and does not admit that the same 

or the effect thereof are in the said para 

graph sufficiently or accurately set forth.

_2jJ.____In answer to paragraph 20 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited craves leavs to refer to the share 

contracts therein mentioned when the same are 

produced as though the same were pleaded in 

full in ansxirer to the said paragraphs and 

does not admit that the same or the effect 20 

thereof are in the said paragraph sufficiently 

or accurately set forth.

26» In answer to paragraph 21 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited craves leave to refer to the share 

contracts and to the mortgages therein men 

tioned when the same are produced and does 

not admit that the same or the effect thereof 

are in the said paragraph sufficiently or ac 

curately set forth. 30

27. In ansxirer to paragraph 22 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited craves leave to refer to the
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instruments of guarantee xfhen produced and 

does not admit that the same or the effect 

thereof are in the said paragraph sufficient 

ly or accurately set forth.

28« In ansxver to paragraph 23 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited denies that if it were able to pro- 10 

cure the transfer of the shares therein men 

tioned to its name it would have been or 

would be able to control the Landmark com 

panies or any of them. In further answer to 

the said paragraph 23 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited says that the ?th and the 13th defen 

dants are being \*round up pursuant to orders 

made by the Supreme Court of Queensland. In 

further answer to the said paragraph 23» the 20 

defendant A.E. Armstrong Pty. Limited says 

that the l^th defendant is being wound up 

pursuant to an order made by the Supreme 

Court of Net? South Wales in its equitable 

jurisdiction on the llth day of Januarys 1968 S 

and that the Landmark companies other than 

Landmark Corporation Limited are each of them 

subsidiaries cf Landmark Corporation Limited.

29». In answer to paragraph 2k of the Statement of

Claim the defendant A.E. Armstrong Pty. 30 

Limited craves leave to refer to the share 

contracts therein mentioned when the same are 

produced and does not admit that the same or
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the effect thereof are in the said paragraphs 

sufficiently or accurately set forth.

3Q» In answer to paragraph 25 of the Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited denies that any action ivhich Alexander 

Ettfan Armstrong or the Armstrong companies or 

any of them may take pursuant to the deed of 10 

the 17th Januarys 1967» or pursuant to any of 

the ancillary documents in the said paragraph 

montioned would cause irreparable or any harm 

or loss to the Landmark companies or to any 

of them.

_3j-_.mii LI^In answer to the xrtiole of the Statement of 

Claim, the defendant A.E. Armstrong Pty. 

Limited says that the Statement of Claim does 

not contain any offer by or on behalf of the 

plaintiff to do equity to the defendant A.E. 20 

Armstrong Pty. Limited and craves the same 

benefit from this Statement of Defence as if 

it had pleaded or demurred to the Statement of 

Claim.

32, In ansiirer to the xvtiole of tlhe Statement of 

Claim the defendant A.E. Armstrong Pty. 

Limited submits that the allegations in the 

Statement of Claim do not entitle the plain 

tiff to the relief therein sought, and the de 

fendant A.E. Armstrong Pty. Limited craves 30 

the same benefit from this submission as if

it had demurred to the Statement of Claim.

R.Bainton
Counsel for the Defendant s A.E. Armstrong 

Pty, Limited.
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THE COMMON SEAL of
A.E. ARMSTROMG PTY. LIMITED
was hereunto affixed in the
presence of R. I. Grant 9
Director and Cyril Garnet R. I. Grant
Thorpe s Secretary. C. Thorpe.

This statement of defence is filed by Robert lan 10 

Grant of Messrs. Dare, Reed g Martin & Grant of 18? 

Macquarie Street, Sydney s Solicitors for the Defen 

dant A«E. Armstrong Pty. Limited.
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IN THE SUPREME COURT )

OF NEW SOUTH WALES ) No. 23 of 1968

IN EQUITY

AMD

AMD

BETWEEN:

ALEXANDER BARTON

AMD s ALEXANDER EI'/AN ARMSTRONG

AND: GEORGE ARMSTRONG & SON PTY.
LTD.

AND s F INLAY S ID E PTY. LTD .

AMD % SOUTHERN TABLELANDS FINANCE 
CO. PTY. LTD.

AMD s GOUL3URN ACCEPTANCE PTY. LTD. 5th Defendant 

ANDs A.E. ARMSTRONG PTY. LTD. 6th Defendant

Plaintiff 

1st Defendant

2nd Defendant 

3rd Defendant

Defendant

AMDg LANDMARK (QUEENSLAND) PTY. 
LTD. (In Liquidation!

AMDs PARADISE WATERS (SALES) PTY.
LTD.

PARADISE WATERS LTD.

AMDs GO OMDOO PTY.LTD. 

AMDs LANDMARK HOME HOLDINGS
PTY. LTD.

LAND MARS FINANCE PTY. LTD

AMD s LANDMARK ^ 
fin Liquidation)

AND s LANDMARJK CORPORATIOM LTD.

AMD s CLARE BARTON

AMDs TERREMCE BARTON

AMDs AGOSTOM GONCZE

ANDs JOI-IM OS30RNE BOVILL

AND s HpME_JjOLDING3 PTY. LTD.

ANDs ALLE3ART PTY. LTD.

AND s ALLEBART INVESTMENTS 
	PTY. LTD.

7th Defendant

8th Defendant

9th Defendant

10th Defendant

llth Defendant 

12th Defendant

p
"13th Defendant

l^th Defendant 

15th Defendant 

16th Defendant 

17th Defendant 

18th Defendant 

19th Defendant 

20th Defendant

21st Defendant

10

20

30

D



REPLICATION TO STATEINT OF

The Plaintiff joins issue with the first-named 

Defendant upon his Statement of Defence save in so 

far as the same contains admissions..

C ounse1 for the Plaintiff

IQTEs This Replication is filed by PETER MICHAEL 

BOI-7EN of 86-88 Pitt Streets Solicitor for the 

abovenamed Plaintiff.

Replication to the 
6(a). first named Defendant



II THE SUPREME COURT )—————————————————— )

OF MEW SOUTH WALES )

IN EQUITY )

No. 23 of 1968

BETWEEN?

ALEXANDER BARTON

Plaintiff

AND? ALEXAM3ER E¥AN ARMSTRONG-

AND; GEORGE ARMSTRONG- & SON PTY. 
LTD.

AND s FINLAYSIDE PTY. LTD.

AMD i SOUTHERN TABLELANDS FINANCE 
CO. PTY. LTD.

AMDs GOULBUR^ACCEPTAWCE PTY. LTD.

AND i A. E . ARliSTRONG- PTY. LTD.

AMDs LANDMARK (QUEENSLAND) PTY. 
LTD~T (In Liquida ti on)

ANDs PARADISE WATERS (SALES) 
PTY. LTD.

AND : PARADISE WATERS LTD. 

ANDs G-OONDOO PTY. LTD.

AND s LANDMARK HOME HOLDINGS 
PTY. LTD.

AND i LANDMARK FINANCE_PTY. LTD.

ANDs LANDMARK HOUSIMGJfc
DEVELOPMENT PT^JLgg. ( In 
Liquida tfoTnT)

M2 s LANDMARK_rCORPORATI ON LTD .

ANDs CLARE BARTON

ANDs TERRENCE BARTON

ANDs AGOSTON GONCZE

ANDs JOHN OSBORNE 30VILL

ANDs HOME HOLDINGS PTY. LTD.

ANDs ALLEBART PTY. LTD.

AND s ALLEBART INVESTMENTS 
PTY. LTD.

1st Defendant

2nd Defendant

3rd Defendant 10

i?-th Defendant 

5tla Defendant 

6th Defendant

7th Defendant

8th Defendant 

9th Defendant 

10th Defendant 20

llth Defendant 

12th Defendant

13th Defendant 

1-Hh Defendant 

15th Defendant 

16th Defendant 

l?th Defendant 30 

18th Defendant 

19th Defendant 

20th Defendant

21st Defendant

6(b).



REPLICATION TO STATEjffl_MT_OF
J3EFEHCE J3Y SECi_qiD!-MAME33__DE3''ENDAMT

The Plaintiff joins issue with the second- 

named Defendant upon its Statement of Defence save 

insofar as the same contains admissions.

Counsel for the Plaintiff

jffOTEs This Replication is filed by PETER MICHAEL 

30¥EM of 86-88 Pitt Street 9 Solicitor for the 

abovenamed Plaintiff.

Replication to the 
second-named 

6(c). Defendant



IN THE SUPREME COURT ) 

OF MEW S OUTH No. 23 of 1968

IN ECiUITY )

BETt'JEEMs

ALEXANDER BARTOM

Plaintiff

AMD s 

AMDs

AMDs 

AMD s

AMDs 

AMD s 

AMD s

AMD s

AMDs 

AMDs 

AMD S

AMDs 

AMDs

ALEXANDER El'JAM ARMSTRONG-

GEORGE ARMSTRONG & SON^PTY . 
LTD.

FIMLAYSIDB PTY. LTD- 

SOUTHERN TABILABIDSFINANCE

1st Defendant

2nd Defendant 

3rd Defendant

CO. PTY. LTD.

A.E. ARMSTRONG PTY . LTD

Defendant 

. LTD. 5th Defendant 

. 6th Defendant

AND S 

AMDs 

AMDs 

AMD s 

AMD s 

AMD s 

AMDs

LAMDI-IARIC (QUEENSLAND) PTY . 
LTlTT (In Liquidation;

PARADISE WATERS (SALES) 
.PTY. LTD.

JPARADISE ¥ATjRS_LTD . 

&QOMDOO PTY. LTD.

JLAJTOIIABK HOME HOLDIMG-S 
PTY. LTD.

LAMP! JAR It F IMAMCE^PTY . LTD .

LAMDj-IARK HOUSIMG & 
j}gVEI.pj;HE'MT PTY. LTD . 
Tin" Li qii i da t i o n]

LANDI-IARi: CORPORATION LTD . 

CLARE BARTON 

TERREMCE BARTOM 

AGOSTOM G-OMGZE 

JOHN OSBORME 30VILL 

HOME^HOLDIMGS PTY . LTD . 

ALLEBART PTY. LTD .

ALLEBART IMYESTIIEMTS 
PTY. LTD.

7th Defendant

8th Defendant

9th Defendant

10th Defendant

llth Defendant 

12th Defendant

13th Defendant 

l^th Defendant 

15th Defendant 

16 th Defendant 

l?th Defendant 

loth Defendant 

19th Defendant 

20th Defendant

21st Defendant

10

20

30

6(d).



REPLICATION TO STATEMENT OF

The Plaintiff joins issue with the third- 

named Defendant upon its Statement of Defence save 

in so far as the same contains admissions.

Cgurgel for the Plaintiff

NOTE ; This Replication is filed by PETER MICHAEL 

BOWEN of 86-88 Pitt Street s Solicitor for the 

abovenamed Plaintiff.

Replication to the 
third-named 

6(e). Defendant



IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES )——————————.—————— }

IN EQUITY )

No. 23 of 1968

BETWEEN:

ALEXANDER BARTON

Plaintiff

AMDs 

ANDs

AND t 

AMDs

ANDs 

AND g 

ANDs

AND s

AND 3 

AND ; 

AND s

ANDs

AND s

AND s. 

AND; 

ANDs

_ANDs 

AND s 

AND; 

AND s 

ANDs

ALEXANDER E¥AN ARMSTRONG

GEORGE ARMSTRONG & SON PTY. 
LTDT

FINLAYSIDE PTY. LTD.

^OUTJHERN_TABLELANDS FINANCE 
CO. PTY. LTD,

aOtTjLBURN ACCEPTANCE PTY. LTD. 

A.E. ARMSTRONG PTY. LTD.

LANDMARK ( QUEENSLAND ) PTY . 
,LTD"0 (In Liquidation)

PARADISE WATERS (SALES) 
PTY. LTD.

PARADISE WATERS LTD . 

GOONDOO PTY. LTD-

LANDMARK HOME HOLDINGS 
PTYT~LTD.

LANDMARK FINANCE PTY. LTD.

LANDMARK HOUSING &
. LTD ._ 

Tin LiQuida ti olTJ

LANDI-IARIC CORPORATION LTD „ 

CLARE BARTON 

TERRENCE BARTON 

AG-QSTON GONCZE 

JOHN OSBORN3 BOVILL 

HOME HOLDINGS PTY. LTD. 

ALLEBART PTY . LTD .

ALLEBART INVESTI-IENTS 
PTY. LTD.

1st Defendant

End Defendant

3rd Defendant 10

ij-th Defendant 

5th Defendant 

6th Defendant

7th Defendant

8th Defendant 

9th Defendant 

10th Defendant 20

llth Defendant 

12th Defendant

13th Defendant 

iJj-th Defendant 

15th Defendant 

16th Defendant 

l?th Defendant 30 

10th Defendant 

19th Defendant 

20th Defendant

21st Defendant

6(f).



REPLICATION TO STATEMENT OF 
DEFENCE 3Y~TOU!lTH-NAMED DEFEND ANT

The Plaintiff joins issue virith the fourth- 

named Defendant upon its Statement of Defence save 

in so far as the same contains admissions.

Counsel for the Plaintiff

NOTEs This Replication is filed by PETER I-IICHAEL 

30WEM of 86-83 Pitt Street, Solicitor for the 

abovenamed Plaintiff.

Replication to the 
fourth named 

6(g). Defendant



IN THE SUPREME COURT )

ONEI'f SOUTH WALES )

IN EQUITY )

Mo. 23 of 1968

BETWEENs

ALEXANDER BARTOM

Plaintiff

AMD 

AND 

AMD 

AMD 

AMD

AND S ALEXAjJDE^r Elf AM ARMSTRONG

ANDs GEORGE ARMSTRONG & SOM PTY. 
LTD.

AMDs .^JJLftYSIDEJPTY . LTD .

AMDs _S01[]TmERH_T^LELA]!g)S FINANCE
_CO_, PTY . LTD .
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REPLICATIQM TO 5TATEMEHT OF 
DEFENCE" BY FIFTH-ETAMED DEFENDANT

The Plaintiff joins issue with the fifth-* 

named Defendant upon its Statement of Defence save 

in so far as the same contains admissions.

Counsel for the Plaintiff

MOTEs This Replication is filed by PETER MICHAEL 

BOWEN of 86-80 Pitt Street, Solicitor for the 

abovenaraed Plaintiff.
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IN -THE. SUPREME COURT )

OF NEW SOUTH WALES No. 23 of 1968

IN EQUITY

CORAMs STREET, J. 

Tuesday, 14th. May, 1968. 

BARTON -v- ARMSTRONG- & ORS.

MR. GRUZMAN, Q.C., with Messrs. PRIESTLEY and PURVIS 
appeared for the plaintiff.

MR. STAFF, Qa C 0 , with Messrs. BAINTON and BRUCE ap 
peared for the first six defendants. 10

(Muirs Motors (Ryde) Pty. Limited called on 
subpoena duces tecum. Leonard Jeffrey, an of 
ficer in the employ of Muirs Motors, appeared 
in answer to the subpoena. Mr. Jeffrey pro 
duced the documents called for in the subpoena, 
together with a copy of the subpoena. He 
stated that the Company had no objection to 
the documents produced being made available 
for inspection but was concerned for the prompt 
return of a manilla folder relating to F.Hume. 20 
Excused.)

(Bank of New South Wales called on subpoena 
duces tecum by Mr e Gruzman. Arnold Marks, an 
officer of the bank, appeared in answer to the 
subpoena and produced the documents called for 
therein. Mr. Marks stated that the bank had 
no objection to the documents produced being 
made available for inspection by the parties. 
Excused.)

(Wentworth Hotel called on subpoena duces 30 
tecum by Mr. Gruzman. Alan Edward Smith, an 
employee of Qantas-Wentworth Holdings Limited, 
appeared in answer to the subpoena. Mr. Smith 
produced the documents called for in the sub 
poena, together with a copy of the subpoena, 
and stated that there was no objection to the 
documents produced being made available for 
inspection by the parties. Excused.)

(Frederick Hume called on subpoena duces tecum 
by Mr. Gruzman. Mr. Hume appeared in answer 40 
to the subpoena and produced the documents 
called for, together with a copy of the sub 
poena. Mr. Hume stated that he had no objec 
tion to the documents produced being made 
available for inspection by the parties to the 
litigation. Excused.)

(Manager, Swiss Inn, Katoomba, called on sub 
poena duces tecum by Mr..Gruzman. Robyn Agnes 
Skeen appeared in answer to the subpoena. 
Miss Skeen produced the documents called for 50 
in the subpoena, together with a copy of the 
subpoena. She stated that there was no objec 
tion to the documents produced being made avail 
able to the parties for inspection. Excused.)

7.



(Commonwealth. Police called on subpoena duces 
tecum by Mr» Gruzman. Jshn. Donnolly Davies, 
Superintendent of Commonwealtil Police, appear 
ed in answer to the subpoena. Superintendent 
Davies produced the documents called for in 
the subpoena, together with a copy of the sub 
poena. He stated that there was no objection 
to the documents produced being seen by the 
parties, nor were the documents required back 
as a matter of urgency. Excused.) 10

(Commercial Bank of Australia, Goulburn, call 
ed on subpoena duces tecum by Mr. Gruzman, 
Robert George Toyer, an officer of the Commer 
cial Bank of Australia Head Office, appeared 
in answer to the subpoena and produced the 
documents called for therein, together with a 
copy of the subpoena. Mr, Toyer stated that 
there was no objection to the documents produc 
ed being made available to the parties for in 
spection ? nor were the documents required back 20 
as a matter or urgency. Excused.)

(Further hearing adjourned to Wednesday, 15th 
May, 1968.)
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IN EQUITY No. 23 of 1968

CORAM; STREET, J. 

BARTON -v~ Ami STRONG & ORS. 

SECOND DAY, WEDNESDAY, 15TH MAY, 1968

(Mr. Powell announced an appearance for the 
seventh, ninth, tenth and thirteenth defen 
dants. )

(Mr. Bennett announced an appearance for the 
fourteenth defendant„)

(Alexander Ewan Armstrong called on subpoena 10 
duces tecum by Mr. Gruzman. Mr. Staff answer 
ed the subpoena on behalf of Mr. Armstrong and 
moved to set aside the last two lines in para. 
1 of the subpoena. His Honour stated that he 
would not enforce the last two lines of para. 
lc Mr. Staff produced diaries in answer to 
the call on subpoena.)

(Department of Motor Transport called on sub 
poena duces tecum by Mr. Gruzman. Ronald 
Charles Bayle, an officer of the department, 20 
produced the documents called for on subpoena 
together with a copy of the subpoena, Mr. 
Bayle stated that there x^as no objection to 
documents produced being made available for 
inspection, nor were they required by the de 
partment as a matter of urgency. Excused.)

(Smiths Sports Store called on subpoena duces 
tecuin by Mr« Gruzman. Leslie John Crispin, an 
employee of the store, appeared in answer to 
the subpoena and produced the documents called 30 
for therein, together with a copy of the sub 
poena. He stated that there was no objection 
to the documents produced being made available 
for inspection. Excused.)

^Gaden Bowen & Stewart called on subpoena 
duces tecum by Mr. Staff. John Patrick Rowan, 
k02 New South Head Road, Double Bay, appeared 
in answer to the subpoena. Mr. Rowan produced 
the documents called for in the subpoena, to 
gether with a copy of the subpoena, and stated 40 
that there was no objection to the documents 
produced being seen by the parties. No pro 
fessional privilege was claimed. Excused.)

(George Montague Saywell called on subpoenas 
duces tecum by Mr. Staff. Mr. Bennett answer 
ed the subpoenas on Mr. Saywell's behalf and 
produced Minutes Books of Directors' meetings.)

(Hungerford Spooner & Kirkhope called on sub 
poena duces tecum by Mr, Staff. Anthony 
McKeown appeared in answer to the subpoena and 50 
produced the documents called for therein, to 
gether with copy of the subpoena. Mr. McKeown 
stated that there was no objection to the 
documents produced being made available for in 
spection, nor were they required to be return 
ed as a matter of urgency. Excused.)

9.



(Secretary, Sydney Stock Exchange, called by 
Mr. Staff on subpoena duces tecum, James 
Frederick William ¥hitehead, a representative 
of the Sydney Stock Exchange, appeared in an- 
swer to the subpoena. Mr. Whitehead produced 
the documents called for in the subpoena to 
gether with a copy of the subpoena and stated 
that there was no objection to the documents 
produced being made available for inspection 
by the parties. Excused.) 10

(Southern Tablelands Finance Co. Pty. Limited 
called 011 subpoena duces tecum by Mr. Grusman. 
Mr. Staff appeared in answer to the subpoena. 
Mr. Gruzman stated that he did not call under 
para. 1 of the subpoena. Call on the subpoena 
was deferred to permit of discussion between 
counsel during the luncheon adjournment.)

(Commonwealth Bank called on subpoena duces 
tecum by Mr. Gruzman. ¥ayne Chin, an officer 
of the Commonwealth Trading Bank, Kings Cross, 20 
appeared in answer to the subpoena,, Mr. Chin 
produced the documents called for in the sub- 
poena s together with a copy of the subpoena 
and stated there was no objection to the docu 
ments produced being made available for in 
spection. Excused.)

(Mr. Gruzman opened to his Honour.)

HIS HONOUR: I think it preferable he be addressed 
as Witness.

ALEXANDAR VOJINOVIG 30 
Sworn, examined as under:

MR. GRUZMAN: Q. Witness would you have a look at 
that piece of paper? (Shown.) Just answer this 
question yes or no. Is that the correct spelling of 
your name? Do not spell it out. Is that the cor 
rect spelling of your name? (No answer.)

Q. If it is not you alter it? A. No.

Q. Alter it to the correct spelling? (Witness 
complies. Shown to Mr. Staff.)

Q. Does that paper now record your true name? 40 
A. That is right.

HIS HONOUR: That document can be tendered and that 
name will go in the transcript.

MR. GRUZMAN: Q. I think at the moment you are a 
prisoner in one of Her Majesty's gaol in a neigh 
bouring State, in another State? A. Yes.

Q. Do you know a man called Frederick Hume? 
(Objected to by Mr. Staff.)

MR. GRUZMAN: Firstly there is the link'of agency; 
secondly by inference - if a person says, "I will 50 
kill you" and someone conies to kill him there is 
an inference, the two events are linked; thirdly, 
because we are dealing here with the effect on a 
man's mind at a particular time.

10. A. Vojinovic, x



A. Vojinovic, at 

HIS HONOURS What is your objection?

MR. STAFF: The ground of relevance. Looking at 
the pleas there is nothing in our submission to 
show that matter is relevant.

HIS HONOUR: At this stage I think I will allow the 
question,

MR. STAFF: ¥e would propose to object to each
question asked of this witness at this point of
time. There is no reason why this evidence should 10
not be adduced in its logical order. If it is given
I would ask your Honour not to release the witness
and we would seek to defer cross-examination until
the plaintiff has given evidence.

HIS HONOUR: I could not deny that application. 

MR. GRUZMAN: I will withdraw this witness. 

(Witness stood down.)

MR. GRUZMAN: Would your Honour give a direction
that no communication should go to this witness
from anybody? 20

HIS HONOUR: No, I will not give that direction.

PLAINTIFF 
Sworn, examined as under?

MR. GRUZMAN: Q, What is your full name? A. 
Alexander Barton.

Q. Where do you live? A. 187 Edinburgh Road, 
Castlecrag.

Q. What is your occupation? A. Company Direc 
tor.

Q, What is your telephone number? A. 95-6294. 30

Q. I think you first came in contact with Mr. 
Armstrong whilst you were a director of Finlayside 
Pty, Limited? A. Yes.

Q. I think that company contracted some debts of 
Australian Factors? A. That is right.

Q. About the middle of 1963 you first had a 
transaction with Mr. Armstrong in which you had a 
joint venture in respect of The Sands Surfers Para 
dise? A. That is correct.

Q. Then at a certain stage were you invited to 40 
join the Board of Landmark? A. Yes.

Q. When was that? A. In the second half of 
1963.

Q. Who invited you? A. Mr. Armstrong.

Q. Did you then become managing director of the
A. Vojinovic, x, 
stood down. 
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Plaintiff, x

Landmark Corporation Limited and its subsidiaries? 
A. I became general manager on the 1st July 1963 
and in 1964 I became managing director.

Q. I think the business of Landmark Corporation 
was development of properties and land for resale? 
A. Had many different interests, including coffee 
plantations, printing works, island trading and some 

estate at the time when I joined.

Q. Some real estate at the time when you joined? 10 
A. Yeso

Q. In 1965 did Landmark Corporation acquire from 
Mr. Armstrong's companies the land known as Paradise 
Waters? (Objected to; rejected.)

Q. About the middle of 1966 what were the assets, 
the principal assets of Landmark Corporation? (Ob 
jected to — relevance; allowed,, )

Q. As at the middle of 1966 what were the prin 
cipal assets of Landmark Corporation? A. Had three 
major assets; a mortgage management company called 20 
Landmark Finance Pty. Limited; a project for Land 
mark House in Brisbane; and Paradise Waters Estate, 
Surfers Paradise,

Qo What did this Paradise Waters Estate consist 
of? A. Consisted of deepwater frontage development 
at two parts. One part, freehold land, and the 
other part, leasehold land*

Q. Deepwater frontage development, one part -? 
A. Freehold land; the other part leasehold land 
convertible to freehold land when it was completed. 30

Q. At the middle of 1966 what stage had that de 
velopment reached? A. Dredging part of the develop 
ment; it was 75% completed and had to be completed 
within the next two months because the Main Roads 
Department had to open an expressway passing that 
development, and they should have sufficient time to 
produce that part of the work after the filling area 
has been completed.

Q. Who were at this time the directors of Land
mark Corporation? (No answer. ) 40

Q. The middle of —— A. Mr. Armstrong, myself - 

Q. Mr. Alex Armstrong, M.L.C? A. Yes.

Q. Yourself? A. Yes, John Cotter and John 
Osborne Bovill,

MR. STAFF: I take it this witness is only tendering 
his view of who were the directors.

HIS HONOUR: The answer has been given. If anything 
turns on it you had better put in leading form Mr. 
Bovill 's de facto activities and positions.

MR. GRUZMAN: Q. Mr. Barton, I think the position 50

12. Plaintiff, x
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with regard to Mr. Bovill was that he had a number 
of shares in family companies, that he himself held 
personally 556 fifty cent shares which were subse 
quently altered with all the other shares to 270- 
odd $1 shares and the share qualification for a dir 
ector of the company is a personal holding of 500 
shares? A. Yes.

Q. This point was raised at a certain stage and 
Mr, Bovill then stood do\«i from the Board as chair- 10 
man, subsequently acquired the correct number and 
was duly re-elected? A. ¥hat really happened, when 
Mr 0 Armstrong had been removed from the chair, the 
Board appointed John Bovill chairman. He was acting 
as chairman for a while and a few days before the 
general meeting Mr. Armstrong came to the Board Meet 
ing and said, "John Bovill is not a director, he has 
no qualifications} therefore he cannot be a chairman 
of the Company". ¥e had a solicitor present and he 
advised me that - (Objected to.) 20

Q. I think in fact Mr, Bovill ! s family companies 
had very substantial share holdings in the company? 
A. Yes.

Q. You told us the assets and the directors, what 
were the principal liabilities of the company in 
about the middle of 1966? A* The principal liabili 
ties were the second mortgage and finance companies 
mainly to United Dominions Corporation Australia 
Limited, and second mortgage on Paradise Waters 
Estate to Southern Tableland Finance Pty, Limited. 30

Q. For how much? A 0 Was $400,000.

Q. Did Mr, Armstrong substantially control South 
ern Tablelands Finance? (Objected toj rejected.)

Q, ¥ould you look at that document and tell me 
who signed as director and who signed as secretary 
respectively? A. A. E. Armstrong director and 
Cyril Thorpe secretary.

Q. You recognise those signatures? A, Yes, I do. 

Q. As to those positions? A, Yes.

MR. STAFF: I point out this was filed on 13th De- 40 
cernber 196? and the question is directed to 1966.

MR. GRUZMANj Q. Would you have a look at this and 
see if you recognise some of the signatures on the 
1966 return? (Shown.) A. Yes, same signatures.

(Both documents referred to above tendered.)

Q. In that return the first director is Mr. Arm 
strong and the second director Mr. Robert lan Grant? 
Q. Yes.

Q. Who is Mr. Grant to your knowledge? A. Mr. 
Grant is a solicitor,

Q. He is a solicitor acting in this case? A. Yes.

13. Plaintiff, x



Plaintiff, x

Q. The third director is Mr. Thorpe, is it not? 
A. Yes.

Q. "Who is that gentleman? A. Thorpe is a very 
old employee of Pelgrave. He has been employed by 
Pelgrave, - now known as Landmark - for 25 years.

Q. He has been employed by Pelgrave for some 25 
years? A0 Yes,

HIS HONOURS In paragraph 2 (read) that is not de 
nied on the defence, holder and controller of the 10 
majority of shares, and according to his defence one 
of three directors.

MR. GRUZMAN: Q. In the course of the conduct of 
dredging operations was a contractor H. & V. Develop 
ments Pty. Limited employed to conduct that dredging? 
A. Yes.

Q. This was at Surfers Paradise on the Paradise 
Waters Estate? A, That is right.

Q. Did this contractor get behind with his work?
A. Yes, he was.behind with his dredging. (Object- 20
ed to by Mr. Staff; rejected.)

Q. Did an occasion arise when you and Mr. Arm 
strong went to Surfers Paradise in connection with 
these dredging operations? A. Yes, in July 1966.

Q. In connection with that matter was some notice 
to be served on the contractor? A. Yes, dismissal 
notice to be served on the contractor.

Q, Would you tell his Honour of the conversation 
with Mr, Armstrong with respect to that matter? (Ob 
jected to by Mr. Staff.) 30

HIS HONOUR: This is leading up to evidence from 
which you want me to draw an inference of agency?

MR. GRUZMAN: Yes.

HIS HONOUR: I defer ruling on that at the moment
and permit the defendant to tender the interrogatories
administered to the plaintiff and the answer.

(interrogatories administered to the plain 
tiff and the whole of the answer tendered; 
without objection marked Exhibit 1.)

HIS HONOUR: I will defer my ruling on this. 40

(Further hearing adjourned to 10 a.m., Thurs 
day 16th May, 1968.)
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IN EQUITY No. 23 of 1968

COSAM: STREET, J, 

BARTON v. ARMSTRONG & ORS. 

THIRD DAY; THURSDAY, 16TH MAY, 1968

(Bank of New South ¥ales called on subpoena 
duces tecum. Mr. Anthony ICeppo, an officer of 
the bank, appeared in answer to the subpoena. 
Mr, Keppo produced a copy of the subpoena to 
gether with the documents called for therein, 
and stated that there was no objection to the 10 
documents so produced being made available to 
the parties for inspection, nor were the docu 
ments required by the bank as a matter of ur 
gency. Excused.)

(Frederick Hume called on subpoena duces tecum 
by Mr. Gruzman. Mr. Hume stated that he had 
been served with two subpoenas and produced 
documents in accordance with the subpoenas. 
He stated that one of the documents produced 
— a diary for this year — was required back as 20 
a matter of urgency. Mr. Grumman stated that 
he did not require the diary for this year, and 
his Honour permitted the diary to be retained 
by Mr. Hume, on condition that its safety was 
ensured during the currency of the hearing, 
in the event of its production being subsequent 
ly required. Excused.)

PLAINTIFF; 
On former oath:

HIS HONOUR: Q, You are on your oath as of yester- 30 
day, Mr. Barton? A. Yes.

MR. GRUZMAN: At the adjournment yesterday your 
Honour had deferred ruling -

MR. STAFF: Before my friend resumes, there are one 
or two matters in the transcript. At the foot of p.5 
the question is recorded as being, "I think you first 
came in contact with Mr. Armstrong whilst you were a 
director of Finlayside Pty 3 Limited." I think the 
question was: "... you were a director of Home Sep 
tic Tanks Pty. Limited." 4O

At the top of p.6, in the first question, the 
question is recorded a s "I think that the company 
contracted some debts of Australian Factors." "con 
tracted" should be "factored."

MR. GRUZMAN: There was a question before your Honour 
at the adjournment yesterday and your Honour had de 
ferred ruling on it,

HIS HONOUR: I have formed the view that this ought 
to be admitted. I allow the question. Perhaps you 
can put it again. ^0

MR. GRUZMAN: Q. Mr. Barton, you were asked these 
questions; "Q. Did an occasion arise when you and 
Mr. Armstrong went to Surfers Paradise in connection
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with these dredging operations? A. Yes, in July, 
1966* Q« In connection with that matter was some 
notice to be served on the contractor? A. Yes, 
dismissal notice to be served on the contractor. Q. 
Would you tell his Honour of the conversation with 
Mr. Armstrong with respect to that matter?"

¥111 you answer that last question? A. Mr, 
Armstrong said, "Mr. Hopgood", meaning the managing 
director of H0 & V. Development Pty. Limited, "might 10 
put up a fight if we try and get this machinery 0 I 
have a man who does all my dirty work I employ per 
manently. "

HIS HONOUR! Q. "I employ . , . «? A. "I employ Mm 
permanently, and he does all the strong—arm work that 
I may require. He will be able to do this job effi 
ciently. "

MR. GRUZMAN: Q. Yes. A. Then he turned to Mrs. 
Armstrong and asked her ——

Q. What did he say? A. "Give me Fred's number". 20

Q. Did Mr So Armstrong do something? A. Mrs. 
Armstrong took out a black small notebook from her 
bag, and while she was looking for the number she 
said, "I don't think Alexander Barton will agree to 
the methods what you and Fred use."

Q. Did Mr. Armstrong say anything? A. Then Mr. 
Armstrong said - I just want to be precise - "The 
company has not got anybody who can do that job as 
efficiently as Fred can do it. He has done many 
jobs for me before." 3O

Q, Up to that stage had you met Frederick Hume? 
A. I never met him. Never heard of him.

Q. When, did you see him, following this conversa 
tion? A. Next morning Mr. Armstrong brought him 
along to the Chevron Hotel where I was staying.

Q. Yes. A. Mr. Armstrong introduced him to me 
and said, "This is Fred Hume."

Q. You saw a gentleman in Court earlier this 
morning on subpoena. Was that the man you were in 
troduced to? A, Yes, that was the man. 40

Q. Well then, what happened? You were introduc 
ed at the hotel. What happened then? (Objected to; 
disallowed.)

Q. You were introduced in the hotel. What did 
Mr. Armstrong say when he introduced you? (Object 
ed to; allowed.)

Q. What did Mr. Armstrong say when he introduced 
Mr. Hume to you in the hotel? A. "Better you get 
Mr. Huine to serve the dismissal notice on H. & V. 
Development"; and I went up to my room and - 50

Q. The question I asked you is what did he say?
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I mean by way of introduction. This was the first 
time you met Mr. Hums? A. Yes.

Q. I am merely asking you what did Mr. Armstrong 
say to you when he introduced you? A. He said, 
"This is Frederick Hume, and this is Alexander Bar 
ton. "

Q. And then he went on with this other conversa 
tion you just mentioned - "better to get Fred Hume 
to serve the notice"? A. Yes. 1°

Q. Did you give Fred Hume the notice to serve? 
A. Yes.

Q. And did you again meet Fred Hume? A. Yes.

Q. When was that? A. I met him on the same day 
again in Mr. Armstrong's company, and he said that 
it is difficult to serve the dismissal notice, be 
cause he went to Mr. Hopgood's home and his wife 
said to him that he is not at home and she said if 
he were at home he might jump out the window and 
run away. 20

Q. I think you got some legal advice on the mat 
ter? A. Yes.

Q, Did you again see mr. Hume during the day? A. 
I saw Mr. Hume the next day.

Q. Was this in Mr. Armstrong's presence? A. It 
was in Mr, Armstrong's presence in front of the 
Paradise Towers building on the Pacific Highway.

Q. What conversation took place between you then? 
(Objected to; argument ensued.)

HIS HONOUR: Leave to the plaintiff to amend the 3O 
statement of claim by alleging agency of the second 
to the sixth defendants by the first defendant by 
inserting a specific allegation where so desired af 
ter references to the "firstnamed defendant". Costs 
reserved.

(Further argument on admissibility of ques 
tion. )

HIS HONOUR: The plaintiff seeks to tender evidence 
of the conversation between Mr. Armstrong and Mr. 
Hume at which he was present in which, as I under- 40 
stand the proffered evidence, Mr. Hume and Mr. Arm 
strong agreed upon a specific course of conduct be 
ing followed by Mr. Hume on behalf of Landmark Cor 
poration Limited at the request of Mr. Armstrong. 
The evidence is sought to be supported, in terms of 
admissibility, on the ground that the relationship 
between Mr. Armstrong and Mr. Hume is relevant. The 
way in which the plaintiff seeks to make this rele 
vant is by foreshadowing evidence in due course that 
threats were made to him by Mr. Armstrong, and that 50 
later he was subjected to those threats being re 
iterated by or through the agency of Mr. Hume. From 
this it will be sought to have an inference drawn
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that the relationship between Mr. Armstrong and Mr. 
Hunie was such as to lead to the conclusion that what 
Mr. Hume did he was doing on Mr. Armstrong's behalf. 
Evidence is also tendered of the general relation 
ship between Mr, Armstrong and Mr, Hume, and it does 
not seem to me that it is open to the plaintiff to 
prove specific commissions undertaken by Mr, Hume 
for Mr. Armstrong on other occasions.

For these reasons I reject the question, and 10 
I shall reject any further proffered evidence relat 
ing to this particular transaction in Surfers Para 
dise.

MR. GRUZMAN: Q. Mr. Barton, will you have a look 
at this document I am showing to you? A. Yes.

Q. Do you recognise the signature on the docu 
ment? A. Yes,

Q. Whose signature is that? A. Frederick Hume's.

Q. What is the document? (Objected to; argument 
ensued.) 20

HIS HONOUR! I am of the view that the document 
should not be admitted. The conspiracy formulated 
by the plaintiff in respect of the admissibility of 
this document is said to be a conspiracy between Mr. 
Armstrong and Mr. Hume, and perhaps others, to use 
wrongful force as and when required by Mr. Armstrong 
by whatever means, lawful or unlawful, as may serve 
Mr, Armstrong's objects. That is not, as I under 
stand the pleadings, the case propounded on behalf 
of the plaintiff. Para. (9) alleges that Mr. Arm- 30 
strong threatened to have the plaintiff murdered; 
para. 10 alleges that Mr, Armstrong engaged crimi 
nals to kill or otherwise injure the plaintiff. It 
may well be as a principle governing admissibility 
of evidence a charge of conspiracy will govern the 
admissibility of acts by the persons said to have 
been engaged to kill or otherwise injure the plain 
tiff, and by Mr, Armstrong, but these acts must in 
my view be in furtherance of the common object as 
pleaded. It does not seem to me to be open to the 40 
plaintiff within the form of these pleadings or the 
case which is sought to be made on his behalf to 
allege a conspiracy in quite such broad and general 
terms as are formulated by counsel from the bar 
table in support of the admissibility of the docu 
ment. I accordingly reject it, but for the purpose 
of the record I shall have it marked for identifica 
tion "2".

(Document bearing signature stated to be that
of Frederick Hume, m.f.i. 2.) 50

MR. GRUZMAN: Q. After the incident at Surfers 
Paradise were you on friendly tez-ms with Mr. Arm 
strong? A, Fairly friendly, but I was disgusted 
with the things that happened at Surfers Paradise.

HIS HONOUR: Q. I am sorry, I did not hear that. 
A. Fairly friendly terms, but I was disgusted - 
(Objected to.)
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Q. Fairly friendly, subject to sorae qualifications. 
Would that be a fair way to put it? A. Yes«

MR. GRUZMANj Q. Can you tell us when Mr. Armstrong 
went overseas? A. Early in August, 1966.

Q. And when he returned from overseas what hap 
pened? Did you speak to him? A, Yes. I heard 
that Mr. Armstrong and Ms wife arrived at Landmark 
Corporation's office. I went to him, and said, "I 
am not prepared to work with you in any circumstances." 10

KES HONOUR! Q. You said, "I am not prepared to 
work..." A. "... with you on any circumstances. I 
see only one alternative, that you resign and get 
out of Landmark Corporation Limited. I can't re 
sign myself, as much as I would like to, because of 
my responsibility to shareholders, United Dominions 
Corporation Limited, and other persons and parties 
connected with the projects which are under considera 
tion, " Mr. Armstrong replied that he was not pre 
pared to resign, and he said that the city is not as 20 
safe as I may think between office and home and I 
will see what he can do against me and I will regret 
the day when I decided not to work with Mm. I 
would like to qualify these discussions. I have to 
say the background of these discussions. Before Mr. 
Armstrong returned to Australia the company secretary 
showed me post office charges - (Objected to.)

MR. GRUZMANj Q, I think the position was that there
had been a number of disagreements between you.
(Objected to.) 30

Q. Why did you tell Mr, Armstrong that you could 
not work with him any longer? (Objected to; reject 
ed.)

Q. Was there an incident when you received a pa 
per from the company secretary and you went in to
see Mr. Armstrong with that paper? A. Yes.

Q. Did that occur before he went overseas? A. 
Yes, the company secretary ——

Q. You can't tell us what he told you. He
brought you a piece of paper, and did you go in to 40
Mr. Armstrong's office with the piece of paper and
have a discussion with him? A0 Yes, Mr. Stewart,
the company secretary came to me and tossed a piece
of paper on my desk.

Q. You can't tell us that. You took the piece 
of paper? A. Yes, and he asked me if I will ap 
prove this request from Mr, Armstrong. The request 
was that Mr. Armstrong wanted - (Objected to.)

HIS HONOUR: The question at the moment is confined
to what you said to Mr. Armstrong when you went in 50to see Mr. Armstrong.

.MS. GRUZMANs Q. You cannot tell us for the moment 
what discussions took place between you and Mr. 
Stewart, but when you went into Mr. Armstrong's
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office did you discuss with him about this piece of 
paper and so on? A. Yes. I did hand that - I 
handed to Mr. Armstrong the piece of paper marked 
with a red pencil "Mb" signed by rae. The request - 
(Objected to) I said to Mr. Armstrong, "You cannot 
have a boat in Sydney and you cannot have a boat at 
Surfers Paradise and you can't have a chauffeur all 
the time and paid by the company. "

Q. What was Mr. Armstrong's attitude to that? A. 10

" (Objected to; by direction 
answer struck out as indicated. )

HIS HONOUR; Just confine yourself to what was said.

MR. GRUZMAN: Q. Did Mr. Armstrong stand up or sit
down? What did he do or say? A. He was sitting
down, and he said, "I am a large shareholder of this
company; I am a large creditor of this company, and
I can issue a s»222 notice against the company. I
can wind up the company any time I want to." 20

Q. How did he say that? What was his tone? A. 
Quite normal. He was hostile because I didn't ap 
prove his request e

Q. Did anything further happen in that incident? 
A. No .

Q. Don't answer this in case it is objected to. 
Why did you not approve these requests? (Objected 
to ; rejected. )

Q. Did you have any other discussion with Mr. 
Armstrong about company matters relating to Mr. Arm- 30 
strong personally? A. Yes. Before Mr. Armstrong 
went overseas he asked me to approve overseas ex 
penses for himself and his wife.

HIS HONOUR: Q. For whom? A. For himself and for 
his wife. I refused.

MR. GRUZMAN: Q, You might tell us what Mr. Arm 
strong - he was chairman of directors of the company? 
A. Yes.

Q. Did he have any executive position in Landmark 
Corporation? A. No, 40

Q.' Did he attend at the offices? A. Yes. He 
was there nearly every day when he was in Sydney.

Q. And were the company's offices used by Mr.
Armstrong for any purpose? (Objected to; allowed.)
A. Yes, Mr. Armstrong had all his private com
panies registered in Landmark Corporation office.
His office occupied certain space of the company
premises. Mr, Armstrong had at least two employees
of Landmark Corporation, and paid by Landmark, work
ing on his own private affairs. (Objected to.) 50

Q. Did you have a discussion about this subject 
matter with Mr. Armstrong? A. Yes.
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Q. What was that discussion? A. I told Mr. 
Armstrong —

Q. When was this? A. On many occasions. Not 
only one occasion.

Q. In relation to Mr. Armstrong going overseas 
can you indicate to us when the last discussion was 
prior to that? A. It was a few days before he went 
overseas.

Q. A few days before he went overseas? A. Yes. 10

Q. See if you can sort out in your mind that dis 
cussion on this subject? A. I already had said -

Qa You mentioned that he was using employees - 
employees were being used? A. Yes.

Q. ¥hat discussion did you have with Mr. Arm 
strong on that subject matter? A, I told Mr. Arm 
strong that he could do two things — to employ 
people himself and pay the people to work for him 
and take his private companies out of Landmark Cor 
poration premises, or he can agree with Landmark 20 
Corporation Limited and have the Board to approve 
that he should pay a certain fee to recompense Land 
mark for the expenses,

Q. Up to the time that Mr. Armstrong went over 
seas, or at the time that he went overseas what 
were your personal relationships with him? A. On 
the surface it was fair - fair,

HIS HONOURS Q. Did you say "fair" or "bad"? A. 
Fair. But I had disagreements with him all the 
time. I never agreed on most of the cases with him. 30 
On the surface it was fair, till the Surfers Para 
dise incident.

(Luncheon adjournment.) 

At j^jp^m. 

HIS HONOURS You are still on your oath, Mr. Barton.

MR. GRUZMANi Q. Mr. Barton, I omitted to ask you
a question relating to a conversation which took
place in May 1966 S which I dealt with in my opening.
You might just tell his Honour whether there-was
some difference of opinion between you and Mr. Arm- 40
strong in May 1966? A. Yes, it were, (sic.)

Q. What was the conversation between you and Mr. 
Armstrong about that matter? (Objected toj allow 
ed.)

Q. Just before coming to the conversation I would 
like you to tell his Honour if you can, the incident 
or incidents which led up to this conversation. This 
is the conversation in May 1966. (Objected to; 
rejected.)

Q. Mr. Barton, immediately prior to this conversation
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did you have some conversations with a man called 
Doug Bryant, and Kilmartin and Laurie Wall? -Did 
you have some conversations with those people? A, 
Yes.

Q. ¥ith all of them? A. Yes. I went first -

Q. You can't tell us what these conversations 
were, but as a result did you forci a certain opinion 
about something Mr, Armstrong was doing? A. Yes.

Q. Well then, did you have a conversation with 10 
Mr, Armstrong about that matter? A. Yes.

Q. Will you tell his Honour what that conversa 
tion was? A. I told Mr. Armstrong, "You are a 
vicious and ruthless man. You are only interested 
in your own financial affairs. You go as far as 
death, conspiring to mislead justice, and contact 
anybody in any high position, including judges."

Q. Did Mr. Armstrong answer that? A. Yes.

Q. What did he say? A. He said, "Never mind all 
this. I have my own way of getting things done, and 20 
I always get ivhat I want., but I agree for you to 
have the physical running of Landmark Corporation 
Limited."

Q. In the course of that conversation and prior 
to these remarks did you tell Mr. Armstrong anything 
about the belief that you had come to? A. Yes. I 
said to Mr. Armstrong that I am very seriously object 
ing that he is instructing people to spy on me - 
giving information after any conversation or deal 
ings I had with them. I told him I objected that he 30 
committed the company to various real estate deals 
and objected that Mr, Armstrong was dealing directly 
with Laurie Wall who sold his business out to Doug 
Bryant and Doug Bryant was Landmark's agent at Sur- 
fers Paradise and Mr. Kilmartin was the representative 
of Landmark Corporation and subsidiaries.

Q. Did Mr, Armstrong make any comments about these 
statements of yours? A. Yes.

Q. , What did he say? A. Mr. Armstrong said that
he had been dealing with Laurie Wall for many years, 40
and he made some remarks about Doug Bryant, and
said, "Doug Bryant is not a proper person to deal
with," and then -

Q. You told him "You are a ruthless, vicious 
man ..."? A. Yes.

Q. Would you mind just telling me after that in 
cident in May were there further discussions with 
Mr. Armstrong in the ensuing weeks about money mat 
ters? A. I had constantly discussions with Arm 
strong about money matters. He tried to withdraw his 50 
loans from Landmark Corporation —— (Objected to.)

Q. What did he say about his loans to the com 
pany? A. On one occasion he said he wanted Landmark
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to repay him $100,000. I told him that the company's 
liquidity position cannot afford at this stage, but 
I will make all effort to see that he will be paid, 
and then he said, "I am in a position, as a creditor 
of the company, and my money is overdue, I can issue 
a s.222 against the company and liquidate the com 
pany. " On another occasion ——

Q. Can you help us as to when that conversation
was? A. I can't place the date. 10

HIS HONOUR: Q, Before or after he went overseas? 
A. Before.

MR. GRUZMANs Q. You were speaking of another oc 
casion? A. Yes, on another occasion at a Board 
meeting Mr. Armstrong demanded 18 per cent, interest 
for his loan moneys. He said, "The money is due," 
and he wanted 18 per cent* interest. I told him 
under no circumstances I would agree that the com 
pany pays him more interest than what the company 
pays to any other finance company. It was a very 20 
heated board meeting, and finally I did went as far 
as to tell him unless he withdrew the request I put 
it to the resolution of the board, but I think be 
fore that happened my co-directors said the same 
thing - that they are not prepared to approve any 
higher interest than has been paid to other finance 
companies.

Q» I think you yourself went overseas early in
the year. Do you remember when you went overseas?
A. Yes, I went towards the end of May, and I came 30
back I think just before the end of June.

Q. Whilst you were overseas did you investigate 
methods of financing? Did you investigate methods 
of financing whilst you were overseas? A. Yes.

Q. Well then, I think we come to the incident 
when eventually certain things happened at Surfers 
Paradise with Armstrong and Hume, and then Mr. Arm 
strong went overseas, and you have already told us 
that when he came back from overseas you told him 
that you could not work with him? A, Yes. 40

Q. Following that statement was there a meeting 
of the Board of Landmark? A. Yes.

Q. Do you remember the date of that Board meeting? 
A, I think there were two Board meetings. One 
could be on 21st or 22nd, and another one on 24th 
or 25th or 26th.

Q. Are these the minutes of the Board meeting 
on 18th October? Is that Mr. Armstrong's signa 
ture? A. Yes.

Q., Is the next one a meeting on 24th October, 50
and is that your signature on these minutes? A.
Yes,

Q. Now, you might just tell us: This Board 
meeting of 24th October - can you tell us who was
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present at that meeting? A 0 That Board meeting 
has been called by myself for the purpose to put 
the motion to the Board to clarify Mr- Armstrong's 
position in the company p and there was present all 
the directors of Landmark Corporation Limited and I 
also had invited Fred Miller, solicitor acting for 
the company.

Q. Was there some special procedure arranged to
record what was said? A, Yes. I moved that a tape 10
recorder be adopted for the purpose of this meeting
and it should be under the control of Alien, Alien &
Hemsley, solicitors, and that has been adopted by
the Bo ard.

Q. And in point of fact was a tape recording 
taken under the direction of Alien, Alien & Hemsley 
of what was said at the meeting? A. Yes,

Q, You told us you called this meeting for the
purpose of defining the position of Mr. Armstrong
in the company? A. Yes 0 I did put a motion to 20
the Board first of all that the Board - (Objected
to.)

Q. Tell us what you said on this matter at the 
Board meeting - the substance of it, shortly? A. 
Yes. In substance I told the Board that I no long 
er was prepared to work under the existing condi 
tion with Mr. Armstrong interfering with my job and 
committing the company without my knowledge; Mr. 
Armstrong drawing expenses which is not expenses of 
the company, and the Board had a choice •—— 30

HIS HONOURS Mr. Gruzman, I have rejected Mr. 
Staff's objection,, That was on the basis that you 
would tender the evidence in direct speech*

Mr. Staff, when I overruled your objection I 
did not have in mind that he would be attempting to 
give you a summary of what took place. I do not 
want you to be mistakenly of the belief that I had 
ruled that a summary was admissible.

MR. STAFF? I had assumed the witness understood
that he was asked what he said and he was giving 40
what he said, even though it was a summary.

HIS HONOURs He was asked to state the substance of 
what happened.

MR. GRUZMAN: Q. Although a tape recording was 
taken and kept under the control of Alien, Alien 
& Hemsley, so far as you know it has never been 
transcribed? (Objected to; allowed.)

Q. So far as you know it has not been transcrib~ 
ed? A. That is right.

MR. GRUZMAN: Q. How long did this Board meeting 50 
take, do you remember? A. Nearly all day.

Q. I don't want to ask you all of what took 
place, but you told us the purpose for which you
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called the meeting, "What was the conversation, so 
far as you can recollect ~ some at least of the 
things that you said to the Board on the subject of 
yourself and Mr. Armstrong? Can you tell us some 
of the things that were said in that regard? A. I 
tabled my motion, which is in the minutes, which I 
recommended to the Board that Mr. Armstrong no long 
er should occupy an office in Landmark Corporation 
Limited. Mr. Armstrong would have to remove his 10 
private companies from the company premises.

Mr. Armstrong no longer will have a car to use. 
Mr. Armstrong has no right to use the Landmark em 
ployees for his own purpose, and *E did ask Mr. Arm 
strong ——

Q. You said to Armstrong -? A. I said to Mr. 
Armstrong, "Have you paid Oscar Guth for the speech 
what he prepared for you what has been said in Par 
liament about the Opera House?" Mr. Armstrong said, 
"Yes," I have asked him if he paid by cheque or by 20 
cash, and he said, "By cash." But also I have ask 
ed Mr. Armstrong if he was prepared to resign as 
director, and he said, "No," but he might, and he 
jumped up and said, "Are you going to make a speech 
in the Opera House against me?" and he will resign. 
That was about one o'clock, and the Board meeting 
has stopped, and he came back and then he said he is 
not prepared to resign.

Q. When you were giving evidence before and were 
asked in substance what happened, and you told his 30 
Honour in substance what happened, were those mat 
ters you spoke of in substance said in the course of 
the meeting? A. Yes,

Qo Now, in the end what did the meeting decide 
on your motions? (Objected to 5 rejected,, )

Q, Was the motion put to the meeting of direc— 
tors? A. Yes.

Q, What was said? A. It has been resolved, 
with Mr. Armstrong dissenting - (Objected to; re 
jected. ) 40

Q. Who said what when the motion was put? A. I 
beg your pardon?

Q. Who said what? The motion was put by who? 
Who was in the chair? A. Mr, Armstrong.

Q, Was the motion put by Mr. Armstrong to the 
meeting? A. It has been put by me.

Q. You put the motion, and who said what when the
motion was put? What did each director say? A.
Two of the directors supported it - John Bovill and
John Cotter, and Mr. Armstrong was against. 50

HIS HONOUR: I am not clear what the motions were? 
Are these the motions originally described about 
vacating the office?
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MR. GRUZMAN; I will tender the minutes of the meet 
ing of directors of Landmark held on 24th October, 
1966.

(Minutes of meeting of 24th October 1966 ten 
dered and marked Exhibit "A".)

Q 0 Just to have to chronologically, you told his
Honour about the conversation when Mr. Armstrong
said that, "This city is not as safe as you may
think between office and home", and other matters. 10
Do you remember that conversation? A 0 Yes.

Q0 Can you tell his Honour when that conversa 
tion took place in relation to the Board meeting of 
24th October? A. It was just a few days before.

Q. A few days before that Board meeting? A. 
Yes.

Q. Will you look at this cheque, and tell me 
whether you recognise the signature on that cheque? 
A. Yes, I recognise it. Mr, Armstrong's signa 
ture, and Mr. Thorpe's signature - Cyril Thorpe. 20

(Cheque for $500 tendered; objected to, 
ruling on admissibility deferred; cheque 
in.f.i. 3.)

Q. ¥ill you look at this cheque? Do you recog 
nise the signature on this cheque? A. Yes, the 
same two people - Mr e Armstrong and Mr. Thorpe.

(Cheque dated 4th January 196? m.f.i. 4.)

Q. Will you be good enough to have a look at 
these documents which I show you, and tell me whe 
ther you can identify the signatures appearing on 30 
each of them? (Objected toj rejected.)

Q. Can you identify the signature of Frederick 
Hume on each of the documents? (Objected to; re 
jected, )

(M.f.i,, 2 tendered; objected to; rejected.)

(File from the Registrar-General relating to 
Hume's Investigations tendered; objected to.)

(Business Names Act documents re Hume's In 
vestigations tendered and marked Exhibit 
"B".) 40

Q. Having in mind some half hour has passed on 
technical discussion, I will just remind you that 
you told his Honour about a meeting of directors 
which took place on 24th October, and the resolu 
tions that were passed at that meeting? A. Yes.

Q. Now could you tell his Honour what was the 
next thing that happened between you and Mr. Arm 
strong? A. On 19th November I think, or approxi 
mately 19th November, at another Board meeting Mr. 
Armstrong has been removed as chairman of the 50
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company, On 15th November he moved out from Land 
mark Corporation offices.

Q. Have you got that order right? On 19th Novem 
ber you said there was a Board meeting at which he 
was removed as chairman? (Objected to; allowed.)

Q. Can you then give the date it was that Mr. 
Armstrong moved out of Landmark offices? A. About 
15th November.

Q. That is prior to the meeting? A. That was 10
consequent on the resolution on 24th October. He
had two weeks to move out, and I think 15 th Novem
ber was the date he moved out. On 19th November
the Board resolved that Mr. Armstrong would be no
longer chairman of the corporation, and John Osborne
Bovill has been appointed chairman.

Qe Now, after Mr. Armstrong had been removed as 
chairman of directors did you notice anything hap 
pening to you? A. Yes. (Objected to; rejected.)

Q. I will come to a conversation. Can you remem- 20 
ber a conversation with Mr» Armstrong late in 
November 1966? Do you recollect having a conversa 
tion with Mr. Armstrong late in 1966? A. Yes.

Q. Can you tell his Honour what that conversa 
tion was? A. Mr. Armstrong said to me that, "I am 
of German origin, and Germans fight to the death".

HIS HO HOUR i Q, I am sorry, I did not hear that.
A. "I am of German origin, and Germans fight to
the death. I will show you what can I do against
you, and you had better watch out. You can get 30
killed. "

MR. GRUZMAN: Q, Prior to that conversation had 
you noticed something which gave you concern for 
your personal security? (Objected to; allowed.)
A.

- (Objected to.) (By dir- 40 
ection answer struck out as indicated

.) 

. )

HIS HONOUR; You will have to keep a little more
control, I think, Mr. Gruzman. The answer will
be struck out. Strictly speaking, the answer to
the question asked presumably should have been
"Yes, " and then you would have proceeded from there
to ask further questions. You ought to go back
again and put the question to him. Keep control of
the witness so that these objections can be taken,
if they are to be taken, and dealt with. 50

MR. GRUZMAN: Q. You do tell his Honour that round 
about this time you had noticed something which 
concerned your personal security? A. Yes.

Q« What was it that you saw? (Objected to;
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argument ensued; ruling on adinissibility deferred.) 

(Witness stood down*)

(Frederick Hutne called on subpoena duces tecum 
by Mr. Gruzman.)

MR. GRUZMAN: Q. You are before the Court again,
Mr. Hume, on the subpoena duces tecum upon which you
were called earlier? A. Yes.

Q. You produced to the Court in answer to a call
for diaries three books, one of which you said was 10
the 1968 book, which you subsequently took away,
with the Court's leave? A. Yes.

Q. That left two diaries? A. Yes. (Objected 
to.)

(Mr. Gruzman sought leave to examine Mr. Hume 
on the voir dire.)

FREDERICK HUMS 
On voir dire:

MR. GRUZMAN: Q. What is your full name? A.
Frederick Hume. 20

Q. Where do you reside? A, 33 Garling Street, 
Lane Cove.

Q. What is your occupation? A. Private inquiry 
agent.

Q. You were served with a subpoena duces tecum 
to prodxice to the Court all note 'books, diaries and 
records relating to your movements from 1st January 
1966 to date, and other documents? A. I was.

Q. In answer to that subpoena you produced a
diary, or book, quarto size, which terminates on 30
17th April, 1965? A. I produced all the books
that are in my possession.

Q. First of all, you produced three books alto 
gether falling within the description of diaries, 
did you not? A, Three books, yes, and then you re 
turned me the one book for the current year.

Q. The current year, 1968, was returned to your 
custody by the Court? A. Yes.

Q. That left two books? A. That is right.

Q, The first one is quarto size, and it ends 40 
with an entry - foolscap size, and ends with an en 
try on Saturday, lyth April, 1965? A. Yes.

Q. The other book is a small book, which com 
mences with an entry of 5th January, 1967? A. 
That is right.

Q. Did you have in your possession at any time 
a diary which records your movements between April

Plaintiff, x, stood
down - 

28. F. Hume, on voir dire



F. Hume, on voir dire

1965 and January 1967? A. Yes, there was a fools 
cap one, the same as the one you have in front of 
you*

Q. One, or two? A. There would have been two.

Q. Two foolscap books, similar to the first diary 
that you have produced? A. Yes.

Q. When did you last have those documents in your
possession? A. I last had those documents some
time in August, 1967 • 10

Q. August, 1967? A. I can tell you the date. 
It was either the 12th or the 13th when the robbery 
occurred and the documents were destroyed. The 
place was completely demolished.

Q0 This is on the 12th or 13th August, 1967? A. 
Yes.

Q. "Where were the documents when you last saw 
them? A. They were in Riley Street - 77 Riley 
Street.

Q. Do you occupy the whole of those premises? A. 20 
I occupied those premises, yes.

Q. The whole of the premises? A, No, not the 
whole. It was a unit.

Q. A unit? A. Yes.

Q. On what floor? A 0 On the ground floor.

Q. On the ground floor? A. Yes.

Q. Did that have a number? A. Yes. It was unit 
No. 19, it would be 0

Q. Did you have a number of books there? A 0 
Quite a lot of books. All sorts of books. They 30 
were mainly documents of various investigations in 
accident cases, and so on. They were all destroyed.

Q, They were records of all the work you had 
done? A. Yes. Not only work I had done, but also 
that some of my employees had done.

Q, Detailed records? A. Detailed records.

Q. Of your movements? A. Yes, detailed records.

Q, When did you last see these diaries yourself? 
A, I last saw them the day before this robbery.

Q. Did you come back to the premises? A. I 40 
came back to the premises, yes.

Q. When did you come first after the robbery? A. 
I was at Katoomba, and when I returned the place 
was in a shambles.

Q. How long were you away in Katoomba? A. I 
was away for one day — nearly two days.
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Q0 Where were you staying up there? A» At the 
hotel. I believe it is called the Carrington.

Q. The Kurrajong Hotel? A. It was the big one 
in the centre of the town. Carrington.

Q. Did anyone live in these premises? A. Yes.

Q. Who lived there? A. My secretary.

Q. Your secretary? A. Yes.

Q. What is her name? A. Annette Catt.

Q. Was she away from the premises? A. She was 10 
in Satoomba with me.

Q. She was in Katoomba with you? A. Yes.

Q. ¥ould you just tell the Court; had there 
been a fire in the premises? A. No. There was a 
robbery.

Q. A robbery? A. Everything was taken.

Q. Would you mind telling his Honour what was
taken? A, The television was taken, a typewriter,
and various other things. Everything was torn around
the place. Some documents were left. 20

Q. Your taxation records and cash book were quite 
intact, weren't they? A. They were not kept at 
Riley Street. They are kept with my father, as he 
keeps my income tax things in his possession at Gar- 
ling Street.

Qo Do you say - did you look for these diaries 
afterwards? A0 Did I look for them? The police 
have been looking for them since the day of the 
robbery.

Qo On the day of the robbery did you look for 30 
the diaries? A. Did I look for them on the day of 
the robbery? When I walked in there I realised that 
the place had been robbed - everything has been 
thrown around, and there was everything missing.

Qa And do you tell his Honour that these two 
foolscap diaries were actually stolen from the pre 
mises? A. That is right. They were actually 
stolen 0

Q, They were not there in a torn—up state? A.
No, they were not there in a torn-up state. 40
There were a number of things missing - not just
the two diaries.

Q. Diaries and documents relating to your work 
and movements during that period were actually 
stolen? A. Yes.

Q. Did you start another diary for the year 1967? 
A. No, I didn't start another diary. I used the 
same as a telephone book. It is not a diary; it
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is actually for telephone messages, so it keeps me 
informed of what I have to do on a particular day. 
My diary is kept with a record of the things that I 
do and have to give evidence in Court about. That 
is the foolscap diary.

Q. Your 196? diary was not stolen, was it? A. 
No. That was with me.

Q. That was with you? A. Yes. That keeps me 
informed what I have to do every day. 10

Q. There are very few entries in this diary? A. 
They are things I have to do. That does not mean 
they are the things my employees have to do, or my 
secretary. She has her own diary. They are just 
things that I had to do.

Q. To whom was this robbery reported? A. To 
the Darlinghurst Police. There were two robberies -

HIS HONOUR: Mr. Gruzman, I think this has gone as 
far as you can take it now.

(Witness retired.) 20

(Further hearing adjourned to 10 a.m., on 
Tuesday, 21st May, 1968.)

F. Hume, on voir dire 
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IN EQUITY No. 23 of 1968

CORAH: STREET, J. 

BARTON__.~y.~ ̂ ARMSTRONG & ORS. 

FOURTH DAY; TUESDAY, 21ST MAY, 1968.

HIS HONOUR: There is one matter in the transcript
on p.l?» in about the tenth line from the top: "Are
you going to make a speech in the Opera House
against me?" I think that that should be "Upper
House". If counsel has no objection that will be
amended to "Upper House". 10

MR. STAFF: There is one on p.l4, 11 lines from the 
bottom — the fourth last question. Towards the end 
of the sentence the transcript shows "... and con 
tact". That should be "would attack".

(An officer of Traders Finance Pty. Limited 
called on subpoena duces tecum by Mr. Gruzman. 
Ronald Frederick Brock, a representative of 
Traders Finance Pty. Ltd., 124 Phillip Street, 
Sydney, appeared in answer to the subpoena. 
Mr, Brock produced the documents called for 20 
in the subpoena, together with a copy of the 
subpoena, and stated that there was no objec 
tion to the documents so produced being seen 
by the parties, nor were the documents requir 
ed back as a matter of urgency. Excused.)

(Commissioner of Police called on subpoena 
duces tecum. Sgt. lan Barry Anderson appear 
ed in answer to the subpoena and was question 
ed on the floor of the court by Mr. Gruzman 
as under.) 30

MR. GRUZMAN: Q. "What is your full name? A. lan 
Barry Anderson.

Q. You are a Sergeant of Police representing the 
Commissioner of Police in answer to a subpoena serv 
ed on the Commissioner in relation to certain mat 
ters? A. Yes.

Q. Do you produce to the Court that document and 
the documents called for - do you produce that sub 
poena and the documents called for by it? A. I 
produce the subpoena and I also produce three docu— 40 
ments which form part of the material which is call 
ed for in the subpoena. I have not up to the pre 
sent time had sufficient time to be able to make a 
full search s and I feel that there will be probably 
notes in police note books concerning this matter, 
which I have not been able to get at this stage.

MR. GRUZMAN: ¥e understand this relates to the Hume 
robbery.

HIS HONOUR: Do you seek to have this further 
material?

MR. GRUZMAN: If I may recall Sergeant Anderson at 
a later stage.
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HIS HONOUR: Q. If tliere are other documents 
which you think may fall within the subpoena would 
you be good enough in the next couple of days to 
see if anything can be found? A. Yes, I will carry 
out further search.

HIS HONOUR: Q. If you communicate with Mr. Gruz- 
man's solicitors and let them know the result, the 
matter can be brought forward again, if necessary. 
Is there any objection to the documents you have 
produced being seen by the parties? A. I am in- 10 
structed that the Commissioner feels that the docu 
ments should only be made available when your Honour 
is satisfied that they are relevant,

Q. Are they required back urgently? A. No.

HIS HONOUR: I will have to look at them if and 
when you want to see them, Mr. Gruzman.

MR. GRUZMAN: We would make application to see the 
documents now.

(Following inspection of the documents, his 
Honour excluded the modus operandi form from 20 
the documents produced on subpoena duces tecum 
and permitted the remaining two documents to 
be inspected by counsel. Modus operandi form 
returned to Sgt. Anderson, who was then ex 
cused. )

(Mr. Gruzman addressed further argument in
support of the admissibility of the question
asked of the witness, the plaintiff, prior to
his being stood down on Thursday, 16th May,
1968.) (P.19.) 30

HIS HONOUR: The plaintiff seeks to adduce evidence 
of certain things which he said that he observed 
about the time when, according to him, his life had 
been threatened by the first defendant. The- nature 
of the evidence which it is proposed to lead, as I 
understand it, is that he observed one identified 
person and a number of unidentified persons loiter 
ing in the vicinity of his home in such circum 
stances as to put him in some fear for his personal 
safety. The evidence is objected to upon the 40 
ground that there is no basis laid for admitting, 
as against the first defendant or any of the other 
defendants, these alleged events. No ground, so 
the objection goes, has been laid for attributing 
to any of the defendants' responsibility with, these 
events.

Other matters have been canvassed in argu 
ment, but it seems to me desirable at this stage of 
the suit that I confine the reasons for my ruling 
essentially to so much as is necessary to determine 50 
the point taken in the objection. One important 
issue in the suit will be the state of the plain 
tiff's mind at the time when he signed the docu 
ments which are challenged. The degree to which, 
if at all, the defendants or any one of them were 
responsible for inducing that state of mind, and 
the effect of that state of mind upon the decision 
to execute the document are separate issues which
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will also require determination at tlie proper time.
It does, however, seem to me, as at present advised,
that the evidence now sought to be led is relevant
to the state of the plaintiff's mind at the present
point of time. I do not regard it as relevant to
the other issues that I have mentioned, but at this
point of time, the evidence not being complete, it
is impossible to form even a tentative conclusion
in regard to these other issues and their effect
upon the admissibility of this evidence. Being re- 10
levant to the state of the plaintiff's mind, I am
of the view that the evidence is admissible, and I
allow the question to which objection was taken.

PLAINTIFF 
On former oath?

HIS HONOURS Q. You are still on your former oath,
Mr. Barton, to tell the truth, do you understand?
A. I understand, your Honour.

MR. GRUZMAN: Q. I think you were telling us of 
some incidents or matters which you observed during 20 
November of 1966 which you said had some effect on 
your views as to your own personal safety. Will 
you tell his Honour what those matters which you ob 
served were? A. I have seen a man standing behind 
a substation on the opposite side of the road, 
right opposite with my home and is just reading 
some papers. I looked up. I have a large glass 
window and I seen someone there and I just recognis 
ed him P Later on, about half an hour's time, I seen 
him again looking out behind a substation, and be- 30 
tween the electric pole, ajad-it-ieeke4-*e-iae-*fea!fe

tka*-«eme©a«-is-«*andiiig—euek-a 
(Objected toj by direction portion 

indicated struck out.) From that time onwards I 
was watching this point and I satisfied myself that 
this man - (Objected to.)

Q. What did you see? A. I seen a man standing 
there for all day.

Q. On one day, or more than one day? (Objected
to; rejected.) 40

Q. On how many occasions did you observe this? 
(Objected to; rejected.)

Qs You saw this on some specific occasion. 
When did you next see something which attracted 
your attention? A. The following day and the day 
after - day after day until practically 8th January 
1967.

Q. For how long, or on how many occasions on
each day did you observe the man over that period?
A. I usually seen him once or twice a day. 50

Q. ¥as there somebody there on each occasion 
that you looked, or on some occasions? What was 
the position with respect to that? A. Some occa 
sions nobody was there, and some occasions some 
people was there.

Q. You have used the expression "some people"
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and "a man",, Will you tell Ms Honour, when you 
looked was there one person, or more than one per 
son? A. One person, yes, there was one person.

Q. Were you able to identify that person? Could 
you see tvho it was? A. I could identify only one 
person on one occasion was Frederick Hurne.

Q. On other occasions - I understand you to say
that you only saw Frederick Hume on one occasion.
With respect to the other occasions, did you see 10
the same person, or different persons? A. I seen
two or three people — two or three different people
on different occasions.

Q, Did you from time to time see the same person 
on various occasions? A. Yes.

Q. Was there anything else of that character 
which occurred during the period you have spoken of 
which attracted your attention? A, Yes. I-have
««e*i~I^e4e3pls«k-H%jBie~iH~£»©ia&-ef-!ay~e££35©e. (Ob 
jected to| by direction portion indicated struck 20 
out. )

Q. What was it you saw? (Objected to.)

Q. Over this period you have mentioned did any 
thing else happen which caused you to fear for your 
safety? A. Yes.

Q. What else happened? (Objected to; allowed 
for earlier stated reasons.} A. I have seen 
Frederick Hume standing in Pitt Street opposite 
Landmark Corporation Office for many hours on one 
occasion. I also seen other people standing there 30 
when I left Landmark Corporation office to go to 
the Bank of New South Wales in George Street. I 
had a bodyguard with me, and we noticed that some 
body was following us to the bank. I spent about 
an hour in the bank. I came out. The man was 
standing - the same man was standing on the oppo 
site side of the road. As soon as we passed him 
he followed me back to the building where Landmark 
Corporation office is. I looked out from the window 
and I seen the man was standing•there for the rest 40 
of the day.

Q. You have told his Honour - first of all, will 
you tell us - you mentioned the name Frederick Hume. 
On a number of occasions did you see Frederick Hume 
in the vicinity of Landmark's office? (Objected to.)

HIS HONOURS The defendants object again to this 
line of evidence, and in particular draw attention 
to the interrogatories and the answers. It seems 
to me that the complaint is well founded that evi 
dence along these lines was not foreshadowed in the 50 
statement of claim so as to be fairly brought to the 
notice of the defendants, and thus so as to attract 
the interrogatories that I have no doubt would have 
been directed to this topic had the defendants been 
on notice in regard to it. At the same time, the 
evidence is in my view relevant for the reasons I
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have stated earlier this morning and notwithstand 
ing the objection taken by reference to answers to 
the interrogatories, and thence by reference to the 
statement of claim, I am of the view that I should 
allow the evidence in the appropriate adjournment 
which might enable them to meet any unexpected evi 
dence along these lines.

MR. GRUZMANs Q. You were telling us, I think,
something about other matters which caused you to 10
fear for your safety during the period that you
have mentioned. Will you please give us a little
more detail about them, if you can? A, I seen Mr.
Frederick Hume in front of the Landmark Office
standing there for four or five hours. I also seen
him in the vicinity of my home.

Q, "What was that? A. I also seen him in the 
vicinity of my home.

Q, You have mentioned those matters. Are there
any additional matters that come to your mind at 20
that time of a similar character to which you have
been telling us about? A. J-»®alie©d-*ka*-I-have
te««i3L-£eileweel — (Objected to 5 by direction struck
out as indicated.)

Q. Will you tell us what you saw in that re 
spect? A. I saw somebody following me in the city 
when I was moving around doing my business and I 
also saw that there was following a man when I left 
the city to go to home. A number of occasions I 
have seen a blue Falcon car and I have seen a two- 30 
ton red truck was following me many occasions. I 
had a bodyguard since I first noticed these move 
ments around my house.

HIS HONOURS Q. I am sorry, I did not hear that 
answer. A. I had a bodyguard since I first notic 
ed these movements around iny house, and the body 
guard was stationed at my home. Left with me for 
the office 0 He has been changed, and the other 
bodyguard was standing there all day. Then after 
eight hours has been changed and that bodyguard 40 
came home with me and stayed there all night until 
the next man arrived in the morning and changed 
him over and took me to Landmark office, and wher 
ever I went during this period of about 20 or 21st 
November till 3rd. December I always had one or two 
bodyguards with me or watching my home.

Q. Were they armed men? A. That was armed
men, and towards the end of November one of the
bodyguards knocked on my door about six o'clock in
the morning and said to me - (Objected to.) 50

HIS HONOUR: I am of the view that what the body 
guard said is not the slightest evidence of the 
truth of what he may have said, but I admit it as 
an event falling within the earlier ruling I have 
given.

MR. GRUZMANj Q. Please proceed with what happen 
ed? A. The bodyguard told me that at about four
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o'clock in the morning, a car with four men in it 
without headlights on was stopped in front of my 
home, and he wanted me to contact his boss to ar 
range that at night time, two bodyguards should be 
stationed at my home, because he felt that he on 
his own cannot protect me, and so I arranged it, 
and from that time onwards I had two bodyguards 
watching iny home at night,

Q,. Over this period - X want to deal now with 10 
something of a different character to what you have 
been telling us about - (Objected to.)

Q. Can you tell his Honour the name of the body 
guard who spoke to you at six o 'clock in the morn 
ing? A. At that time I knew him only as George. 
He is a man about fifty. Short grey hair, with a 
big body.

Q. Do you now know his name? A. Yes.

Q. ¥hat is his name? A. George Thompson.

Q. An employee of what company? A. Australian 20 
Watching Company.

Q. Australian Watching Company? A. Yes. 

Q. And they are in Sydney? A. Yes.

Q. I had been dealing with something; you had 
been telli.ng us about events of a certain character. 
I want to now ask you about other naatters which oc 
curred during this period which put you in fear. 
Can you recall any other matters - that is, other 
than persons watching you or following yoii, which 
put you in fear? A. Yes. (Objected to; admitted 30 
on the assumption that the matter to be adduced 
falls within the ambit of the earlier ruling.)

Q. Will you tell us? A. I had a conversation 
with Mr, Armstrong, and Mr, Armstrong have said, 
"I am of German origin and Germans fight to the 
death, I will show you what can I do against you. 
You had better watch out. You can get killed."

Q. ¥as there any other - was that a direct con 
versation, or on the telephone? A. That is in 
direct conversation. Mr. Armstrong wanted to con- 40 
vince me - (Objected to; rejected.)

Q. Was there any other conversation, or events 
similar to conversations which put you in fear? A. 
In November?

Q. Yes? A. I don't recall any. I had a con 
versation with Mr. Bovill.

Q« You can tell us about the conversation with 
Mr. Bovill. When was that? A. I think it was 
early December.

Q. Early December. Tell us that conversation. 50 
(Objected to; allowed.)
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HIS HONOURj I allow this conversation again not as 
any evidence of the truth of what was stated but as 
evidence of events which might have operated upon 
the plaintiff's state of mind.

MR. GRUZMAN: Q. What were the circumstances in 
which this conversation occurred? A. At a board 
meeting Bovill went to the washro.oin and Mr. Arm 
strong followed him.

HIS HONOURS Q. What was that? I am sorry, I did 10 
not hear you. A. M^~^«H«*i?eMg-£eileweel-M3?v~

( Ob—
jected to 5 by direction answer struck out as in 
dicated. )

MR. GRUZMAN: Q. Would you tell his Honour - you
mentioned a board meeting. ¥ould you tell his
Honour what you saw at this board meeting in rela
tion to Mr. Bovill? A. I seen Mr. Bovill leaving
the board room and I also seen Mr. Armstrong went 20
and followed. I seen Mr. Bovill return to the
board room, and Mr. Armstrong returned after Mr.
Bovill.

Q. Did you observe something about Mr. Bovill?
Did you see something about him before he spoke to
you? A. I have seen Mr. Bovill when he came back.
His face was white, and he was very disturbed, and
after the Board meeting I have asked him what
happened, and Mr. Bovill told me that Mr. Armstrong
have said to him that he can hire Reilly or McMillan 30
from Melbourne to kill somebody for £2,000, and
Bovill told me that "I am worried about your safety.
Mr. Armstrong might hire one of these men to rub
you out".

Q. I was endeavouring to direct your attention
both to the conversations, and to, I think I put to
you, "matters similar to conversations". Will you
try to recollect whether any other events occurred
over this period which put you in fear? This is
the period from November to 8th January. A. fa 40

(Objected to; by direction struck out as indicated.)

Q. I will ask you this question. Over this per 
iod did you receive any telephone calls? (Objected 
toj allowed.) A. Yes, I received telephone calls 
early in the morning, between four and five o'clock 
in the morning.

Q. Received telephone calls between four and
five o'clock in the morning? A. Yes. 50

Q. Will you tell us about that? Tell us about 
these telephone calls? A. Most of the occasions 
nobody was speaking, only I heard heavy breathing 
into the telephone and some occasions the caller 
said, "You will be killed. "

Q. On any occasion, did you recognise the voice
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that was speaking to you on any occasion over this 
period? A. Yes, I recognised Mr. Armstrong's 
voice in January 1967-

Q. On how many occasions did you recognise Mr. 
Armstrong's voice? A. Many times he rang me and 
talked to me and told me his name. Are you talking 
about during this period?

Q. All the occasions. You mentioned an occasion 
in January you say you recognised Mr. Armstrong's 10 
voice. What was said by Mr. Armstrong on that occa 
sion? A. "You will get killed. "

Q. On how many occasions did you receive a tele— 
phone call in which you recognised Mr. Armstrong's 
voice in which something like that was said? (Ob 
jected to; rejected.)

Q, You mentioned a specific occasion when you
say Mr 0 Armstrong- said on the telephone, "You will
get killed". Prior to that had you had a conversa
tion with Mr. Armstrong on the telephone when any- 20
thing like that had been said? (Objected to 5 re
jected, )

Q. You told his Honour about a particular occa 
sion in January when you recognised Mr, Armstrong's 
voice, and he said, "You will get killed". What 
else was said in the course of that conversation? 
A, Nothing was said. Just that word, that sen 
tence.

Q. Nothing by either party? Neither by you or by
Mr. Armstrong? A. I-we©d-*e— say-iH-tlie-^eiepiieii© 30

HIS HONOUR: That is not an answer. That answer 
will be struck out .

MR. GRUZMAN? Q. Did you on this occasion say any 
thing in the telephone? A0 Yes. I said, "You go 
to Callan Park".

Q. "You go to Callan Park"? A. Yes.

Q« Now, I would like to take you back to the 
earlier telephone calls? A. That is over the 
November-December period? 40

Q. Can you tell his Honour when these telephone 
calls that you have referred to in this context 
commenced? A. Started just after Mr. Armstrong 
has been removed from the chair on 19th November. 
I-ge*-ffly-«eia:«a:*e3S'-*@-as!*'aiHge - (Objected to; by 
direction portion indicated struck out.)

Q. They commenced after this event. Will you
tell his Honour xflien was the first one after that
event? A. About the same time when I started to
see the people was standing behind the substation. 50

Q. Well, how long was that after the event when 
Mr. Armstrong was removed from the chair? A. 
About a day or two at the most.
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Q. At what time of the day? A. Always between 
four and five in the morning. Mostly about 4.30> 
4.55.

Q, In these earlier conversations we are dealing 
with now - that is the ones in November and December 
- what would happen? The 'phone would ring, and 
then what would occur? (Objected to.)

Q, What happened on the first 'phone call that
you mentioned after Mr. Armstrong was removed from 10
the chair of Landmark? A. Nobody was speaking ——

Q. The telephone rang, and then what happened? 
A. I picked it up, and said "Hullo". I was listen 
ing to someone to speak and heard only heavy breath 
ing in the telephone, and nobody spoke.

Q. For how long did this continue? A. Probably 
a minute, I was always waiting to hang up,

Q. You can't tell us what you were altvays doing, 
but the caller hung up? A. Yes.

Q. 'When was the next one? A, The next one was 20 
the next morning.

Q. What happened on that occasion? A. Exactly 
the same as before.

Q. ¥hen was the next one? A. I can't be exactly 
sure of the dates. I would like to say that I re 
ceived a 'phone calls about four or five days in a 
row, and a few days' break then, and three or four 
days again, and a bit of a break then, and it was 
going on, and I went to my solicitor to do something 
about it. 30

Q. For how long did this series of 'phone calls 
continue?1 A. On and off, about 18 months (sic.)

Q. Did you on any occasion other than the occa 
sion that you referred to when you heard Mr, Arm 
strong's voice — on any other occasion was anything 
said to you? A. Yes. It has been said that "You 
will get killed". A voice which I could not recog— 
ni se. S^-eaH-be-^fev-A»!ae*s'eHg-feH!fe-a:*-wae—dt«gHl:«~ 
«dT--I-eeu44-ae*~fe«—•swspe~%iia;fc~i:&~was--kiiH. (Ob j ected 
to; by direction portion indicated struck out.) 40

HIS HONOUR} Mr. Gruzman, I think you had better 
keep better control of your witness. YOU cannot 
have that. I don't think it is fair to force Mr. 
Staff into having to object. You will have to keep 
control of your witness.

MR. GRUZMANi Q. What accent did the voice have? 
(Objected to; rejected.)

Q. Was there anything descriptive about this
voice? Was there any distinctive about it, in the
sense that it was a man or a woman? A. Definitely 50
a man.
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Q. Definitely a taan? A. Yes, it was definitely 
a man.

Q. Apart from that was there anything distinctive 
about the voice? A. As I said, it was distorted.

Q. It was a distorted voice? A. It was a dis 
torted voice s yes.

Q, Well, I think we are approaching the time now
of the annual general meeting. First of all, had
some litigation commenced in November between Mr. 10
Armstrong and Landmark? A. Yes.

Q. And had Mr. Armstrong taken some action with 
respect to moneys due to him? Had Mr. Armstrong 
taken some action, in that regard? A. Yes.

Q. Well then, did you on 23rd November - did the 
company, Landmark, on 23rd November 1966 receive a 
letter from United Dominions Corporation? A. Yes.

Q. Now will you tell his Honour, did an incident 
occur in connection with the Daily Mirror Newspaper?
A. Yes. 20

* Q. What was that? A. A photographer and a
journalist came to the Landmark office. (Objected 
to 5 allowed.)

* Q. "What did they do? A. They took a photograph 
of myself and the bodyguard,

* Qo Was that photograph ever - (Objected to; re 
jected. )

ELS HONOURS The evidence regarding the attendance
of the photographer and the journalist (questions
marked *) will be struck out. 30

MR. GRUZMANs Q. Will you tell us, if you would,
of the incident which I think you suggested took
place on a certain day when Mr. Armstrong came to
the Landmark office on an occasion when you had a
bodyguard there? Will you tell us of that incident?
A. That was in November 1966. ¥e had a board
meeting of Landmark Corporation Limited, and Mr.
Armstrong has arrived. I was standing in the board
room do or B Mr. Armstrong went straight to the
little office where my bodyguard was sitting and 40
rushed to him and — (Objected to witness retired
from the Court during ensuing argument.)

MR. GRUZMAN: The evidence which we seek to adduce 
would be to this effect that on the occasion when 
a board meeting of Landmark Corporation was to take 
place, Mr. Barton's bodyguard was in an office out 
side Mr. Barton's office. He was not present at 
the board meeting, and there had been no suggestion 
that he would be, and Mr, Armstrong walked into the 
offices of Landmark and was furious, jumping around 50 
like a madman, and Armstrong was body to body with 
the bodyguard, ordered him out in loud and furious 
terms, saying, amongst other tilings, "Get out from
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here, you dirty bastard", and that was said in front 
of the office girls and other people, including Mr. 
Colernan, solicitor, and Mr. Barton said, "This is 
my bodyguards You cannot act like this in front of 
the staff. This is a company and not a circus." 
Mr. Armstrong said, "I will get the fraud squad 
here. They will be here in five minutes". In five 
minutes ttvo men arrived and Mr. Coleman, the solici 
tor, xvent to speak to them and told them, "This man 10 
is a body guard instructed by the managing director, 
and can stay here", and in due course the detectives 
left, and the board meeting took place. I would 
like to add that there was physical contact between 
the bodyguard and Mr. Armstrong by Mr, Armstrong 
grabbing him around the body, and there was foul 
language of a very nasty kind used by Mr. Armstrong.

HIS HONOUR-. I am not satisfied that evidence along
these lines is relevant to the issues that I have
to determine, and I reject it. 20

(Witness returned into Court.)

MR. GRUZMAN; Q. You were mentioned a board meet 
ing at which — mentioning a board meeting prior to 
which a certain incident took place. I don't want 
to hear anything about the incident, do you under 
stand? A. Yes.

Q. At that board meeting did something take 
place on Mr, Bovill's qualifications as a director? 
A. Yes.

Q. I would like you to come now - is that the 30 
letter you referred to from United Dominions Cor 
poration? A. Yes, that is the letter.

(Photostat copy of letter tendered; objected 
to; rejected.)

(Minutes of meeting of directors of Landmark 
Corporation held on 24th November 1966 tender 
ed; objected to; tender withdrawn.)

Q. At the meeting of directors of Landmark Cor 
poration on 24th November 1966 who was present? 
Was Mr. Armstrong and yourself - A. Myself and 40 
Mr, Armstrong was present, and Mr, Bovill and Mr. 
Cotter.

Q. Did you read a letter? A. Yes.

Q. Will you look at this document which is now 
shown to you? Is that the letter you read? A. 
Yes, that is the letter I read.

Q. Did you read the whole of the letter? A. 
Yes, the whole of the letter.

Q. Would you read it out for his Honour in the
same way as you did at the Board Meeting? (Object- 50
ed to.)

(Minutes of meeting of directors of Landmark
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held on 24th November, 1966 re-tendered; ad 
mitted and marked Exhibit "C",)

HIS HONOURS I will admit the minutes of 24th Novem 
ber, 1966, the relevant portion of which is said to 
be the reference to the letter from U.D.C., and a 
copy of the letter dated 23rd November, which is in 
the Minute Book immediately prior to the minutes of 
the next meeting. That will be Exhibit "C".

MR. GRUZMAN: Q. I think that you have already 10 
given evidence of a meeting of directors of Land 
mark at which it was resolved that Mr. Armstrong be 
removed as Chairman? You have already given evidence 
in regard to that? A. Yes.

Q. I think that that took place on 17th November, 
1966? That meeting took place on 17th November 1966? 
A. I think it was on 19th November.

Q. And I think the effect of that under the 
securities was that Mr. Armstrong's companies' 
moneys became due and payable? (Objected to; re- 20 
jected.)

Q. I think you have already given evidence that 
Mr. Armstrong demanded repayment of $450,000? (Ob 
jected to; rejected.)

Q. As at November 1966 you told his Honour 
earlier what the assets of the company were. ¥ould 
you tell his Honour also what were the principal 
liabilities?

MR. GRUZMANs I think in fact that has already been
dealt with. That was dealt with on p. 7 of the 30
transcript.

HIS HONOURS Then you are not pressing the question, 
Mr. Gruzman?

MR. GRUZMAN: No, I withdraw the question.

Q. Following upon Mr. Armstrong's removal as 
Chairman of the company, what happened about the 
$400,000 owing to Southern Tablelands Finance Co.?
A. ifew~A»iaa;fc»0iag-eall««i-.wp-44QQTOOQ—— <wa»4»«d 
f>ay»eH.*-w4*kg.e.-«e^reH-day« <, (Objected to; by dir 
ection answer strtick out as indicated. ) 40

Q. Was the amount of $400,000 owing to Southern 
Tablelands Finance Company called up? A. Yes.

Q. And was Landmark in a position to pay that? 
A. No, it was not in a position to pay it.

Q. And was that the purpose of obtaining the 
letter from U.D.C.? A. Yes.

Q, ¥as there any other source at that time from 
which moneys payable to Southern Tablelands could 
be obtained? (Objected to 5 rejected.)

Q. Was there any other source that you knew from 50
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which moneys payable - any other source that you 
knew or had in mind from xvhich moneys payable to 
Southern Tablelands could be paid other than from 
U.D.C.? A 0 No.

Q. Now, with respect to these moneys payable to 
Southern Tablelands and other companies - first of 
all, were there any moneys payable to other com 
panies in which Mr. Armstrong was interested? A. 
Yes, some $50,000 plus interest was due to George 10 
Armstrong & Son Pty. Limited.

Q. You mentioned at some point of your evidence 
that Mr. Armstrong had said something about issuing 
a 3. 222 notice in respect of certain moneys? A. 
Yes.

Q. You have already given evidence in regard to 
that matter? A. Yes.

Q. Could you identify one occasion when that was 
spoken of by Mr. Armstrong? A. Yes.

Q. Take any particular occasion. What was said 20 
011 that occasion? A, That, "I can issue a s.222 
notice against the company and liquidate the com 
pany any time when I want to."

Q, Mr. Armstrong said that? A 0 Yes, Mr. Arm 
strong said that.

Q. On how many occasions did he say that? A. He 
said that on about 25 or JO occasions.

Qa I would like to come now — first of all, had 
there been some newspaper publicity about the af 
fairs of Landmark? A,, Yes, very large publicity, JO 
yes. There was very large publicity,

Q. Had there been statements made by U.D.C 0 ? A. 
Yes. (Objected to; allowed.)

Q, There had been statements made by U.D.C.? A, 
Yes,

Qo Had there been statements made by Mr. Arm 
strong? (Objected to; allowed.) A. Yes.

Q. And you yourself, I think, had made statements 
on behalf of the company? A. Yes.

TIIS HONOURS Q. In the press? A. Yes. 40

MR. GRUZMAN: Q. Had there been a considerable 
press coverage of the affairs of Landmark at round 
about this period? (Objected toj allowed.)

Qo Had there been considerable press coverage of 
the affairs of Landmark round about this time? A. 
Yes, very big coverage.

Q. Well then, at the general meeting, what were 
the motions which were put to the meeting? What 
motions were put to the meeting? I just want you
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to enumerate them for the moment? A. Besides the 
ordinary matters of a company Mr, Armstrong has 
nominated certain people to be directors of Landmark 
Corporation Limited.

Q. Mr. Armstrong nominated certain people to be 
directors of Landmark Corporation? A. Yes.

Q. And were they standing in opposition to the 
directors who supported you? A, Yes.

Q, Had you been at the board meeting when the 10 
nominations were brought forward? A, Yes.

Q. What was that board meeting? Was that the 
board meeting of which the minutes have just been 
tendered? A. Yes,

Q. What was your view as to the validity of these 
nominations? (Objected to 5 not pressed.)

Q. Immediately prior to the Board meeting - say
during the week or so before the Board meeting -
what was the position about the 'phone calls that
you had mentioned? (Objected to; objection not 2O
pressed.)

Q. What was the position with respect to "phone 
calls during the week or so prior to the general 
meeting? A, It was very frequent.

Q. They were very frequent? A, Yes.

Q. And these were 'phone calls of the type you 
have mentioned earlier in your evidence? (Objected 
to; allowed.) A. Yes.

Q. What about other matters which caused you
concern for your personal safety? A. 51i»©a4;-s-by 30
lfe-r-Aa?»t5*i?©iag~aiad - (Objected to; by direction
answer struck out as indicated.)

Q. Before the general meeting did you take any 
special precautions to safeguard yourself? A. 
Yes.

Q. What were they? What precautions did you 
take? A. I employed bodyguards for 24 hours a 
day.

Q. What arrangements did you make with respect
to your own personal safety at the general meeting? 40
A. I have employed three bodyguards.

Q. Yes? A. One bodyguard was standing in the 
door with the company secretary, and 1 gave him 
instructions to check everybody who was not a 
shareholder but coming in with a proxy, and if any 
people who he suspected might be dangerous to my 
safety, to keep me under very strong surveillance.

Q. Where did this meeting take place? A. It 
took place at Phillip Street. In a hall at Phillip 
Street.
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Q. ¥hat hall? Do you remember the name of the 
hall? A. I don't remember the name of the hall. 
Some play house.

Q. St. James Playhouse. You said that you had 
one bodyguard assisting the secretary at the door. 
What happened to the other two bodyguards? What 
was the position in relation to the other two body 
guards? A. Two bodyguards has been on my instruc- 10 
tions staying behind the curtain on the dais.

Q. There was a dais, I think, at the end of the 
hall? A. Yes.

Q. And who were seated on this dais? A. There 
were some of the directors of Landmark Corporation 
Limited, a Mr. Riley, Q.C 0 , and Mr. Coleman, the 
solicitor, from Alien Alien & Hemsley.

Q. Were they seated at a table large enough to 
accommodate them all? A. Yes.

Q. And facing the audience? A 0 Yes, facing the 20 
audience.

Q« And behind them was there a curtain? A. Yes, 
about three or four feet away was a curtain.

Q* And you say the bodyguards were behind the 
curtain? The bodyguards were behind that curtain, 
were they? A. Yes, they were behind the curtain.

Q, What were they doing there? A. I instructed 
them to watch Mr. Armstrong, and if necessary to 
pull me off from the chair.

Q. Did you address the meeting? A. Yes. 30

Q, Did Mr. Armstrong address the meeting? A.
Yes.

Q. What was the result so far as the election of 
directors was concerned? A. Mr. Armstrong's nomi 
nations has been defeated.

Q, Following that, did you continue the employ 
ment of a bodyguard or what did you do in respect 
of that? A. I released them on 3rd December, 1966.

HIS HONOUR: Q. 3rd, 13th or 30th? A. 3rd.

MR. GRUZMANj Q. That is after the general meeting? 40 
You had succeeded at the general meeting, and you 
released the bodyguards? A. Yes.

Q. Well then, were there certain Court proceed 
ings in this Court between Landmark and the Arm 
strong - one or more of the Armstrong companies? 
(Objected to; rejected.)

Q. At the annual meeting had Mr. Armstrong said 
anything in your presence which caused you concern? 
Which caused you any concern - yourself, personally? 
A. I don't think - my answer is "No", 50
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Q. You didn't actually hear anything? A. I 
would like to qualify that.

Q. What you want to say is that certain things 
were told to you, but you did not hear them? A. 
Yes.

Q. Well then, were there proceedings on Jth.
December 1966 in the Equity Court between Southern
Tablelands Finance Company and Landmark with re
spect to an injunction to restrain money from being 10
advanced by U. B.C.? A 0 I think this started at
the end of November.

Q c At the end of November? A. Yes, I think it 
started at the end of November.

Q. Were you in Court? A. Yes, I was in Court.

Q. Shortly after the annual general meeting? A, 
Before the annual general meeting. I think it was 
on 1st December, 1966.

Q. Was the letter from U.D.C, produced to the
Court? A. Yes, it was. ' 20

Q. And as a result, were there certain orders 
made by the Court? A e Yes, orders were made.

Q, Well then, at or about that time was there a 
Board meeting of Paradise Waters? A. After -

Q. Paradise Waters (Sales), was it? Paradise 
Waters (Sales)? What happened at that meeting? 
What date was that meeting, can you remember? Can 
you remember the date? A. The Board meeting was 
on 7*h December.

Q. ?th December? A. 7th December, 1966. 30

Q. What took place at that board meeting? A. 
At that board meeting, in front of everybody pre 
sent, Mr. Armstrong said to me, "You can employ as 
many bodyguards as you want. I will still fix you".

Q. Well then, was a further letter received 
from U.D.C.? A. Yes, it was.

Q. When was that? Do you remember the date of
that letter? A. I don't know the exact date. It
was before 14th December, and it was round about
10th or llth December. 40

Q0 Round about 10th or llth December a further 
letter was received from U.D.C., is that right?
A. Yes.

Q. While that letter is being obtained, I will 
just ask you this! What was done by U.D.C. with 
respect to the moneys owing to them? A, U.D.C, 
adviced Landmark Corporation - (Objected to.)

Q. What did they do in respect of moneys that 
were owing to them? (Objected to; rejected.)
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Q 0 What notification did you receive from U.D.C, 
with, respect to moneys owing to them? (Objected 
to; rejected*)

Q, Did you have any conversation with U.D.C. or 
with a representative of U.D.C. with respect to 
moneys owing to them? A. Yes.

Q. ¥ith whom did you have that conversation? A. 
I had a conversation with Mr. Honey, managing direc 
tor of U.D.C. 10

Q. With Mr. Honey? A. The managing director of 
U.D.C., and Mr. Honey said to me that U.D.C. have 
decided not to advance money to Landmark to pay out 
the $400,000 due to Southern Tablelands Finance Pty. 
Limited, and also he told me that we will receive a 
letter from U.D.C. very shortly, and informed me 
that this letter will say that it no longer will 
pay the progress certificates which has been con 
tracted with them before.

Q, Did you receive such a letter? A. Yes<, 20

Q. Well then at that time would you tell Ms 
Honour what the position was about 'phone calls be 
ing received? What was the position about 'phone 
calls at that time? A. It is still going.

Q, Well then, over this period were there meet 
ings of Paradise Waters companies? A. Yes. Mr. 
Armstrong, who is a director of both companies was 
calling meetings at short notice very frequently.

Q. At one of those meetings that you have just 
mentioned - at some time after that was there a 30 
conversation with Fir. Armstrong about his interest 
in Landmark? A. Yes. Fir, Armstrong was present 
at a board meeting on 14th. December 1966. He asked 
me if I would come out from the board room because 
he had something very important to say to me, I 
have refused first, because I didn't want to talk 
to him on my own; I was preferring that everything 
that he wants to say, to say in front of other 
people. But he was insistent, and then I went with 
Mr. Armstrong to my room, and Mr. Armstrong said 40 
to me, "Unless Landmark buys my interest in Para 
dise Waters (Sales) Pty. Limited for $100,000, and 
the company repays f400,000 owing to me, and you 
buy my shares for 60$ each I will have you fixed".

Q. What did you understand by that? What did 
you understand by the expression "I will have you 
fixed"? A. I understood that I will get killed. 
I was frightened. I was extremely worried about 
the safety of myself and my family.

HIS HONOUR: Q0 What date was this? This is the 50 
4th December or the l4th? A. The 14th December.

MR. G-RUZMANj Q. With respect to your position in 
the company, did you at any stage make any offer 
to resign? A 0 Yes. After this conversation I 
called my solicitor, Mr. Peter Coleraan, of Landmark
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to my office, and also John Bovill and John Cotter, 
and I have told them that the results of Mr. Arm 
strong's threats to me on the one hand . <>. (balance 
unintelligible«}

MR. STAFF: I can't follow this.

HIS HONOURS Q. "The results of Mr. Armstrong's 
threats ..."? A. "... threats against my life 
and safety on the one hand, and on the other hand 
United Dominions Corporation did not gave me the 10 
money - gave the company the money that was promis 
ed to pay out Mr. Armstrong, I see no other alterna 
tive just for myself to resign, because the company 
now has been publicly damaged possibly through my 
own and Mr. Armstrong's activities", and I thought 
it is proper step for me to take is to resign.

MR. GRUZMANs Q. What happened? A. Mr. Bovill 
and Mr. Cotter persuaded me not to resign. (Ob 
jected to; rejected,)

Q. Tell us the conversation, What was said? 20 
A 0 Mr, Bovill said to me, "You can't resign and 
leave the company in mine and Mr. Cotter's hands." 
He also said that the right thing for me is to stay 
with the company as managing director, and he as 
sured me of confidence in me and my activities.

Q. I would like you to go back, if you would - I 
am taking this out of context - to the meeting of 
24th November, of which the minutes have been ten 
dered. (Objected to <, )

Q. I take it that there were some other discus— 30 
sions not directly related to the matter you were 
speaking of? A. Yes, that is right.

Q. Was there a general discussion about whether 
you should resign or you should not resign? Was 
there a general discussion about that? A. Yes.

Q. Now I want to take you back to the matter 
that you started to tell us about before the morn 
ing tea adjournment - an incident which occurred 
after the meeting of 24th November 1966 of which 
the minutes were tendered. I want to take you 40 
back to a matter that you started to tell us 
about? A. Yes.

Q. You started to say to the Court that Mr. 
Bovill tried to patch something up, and you were 
stopped from saying it? A. Yes.

Q. Now I would like to take you to that conver 
sation, and will you just briefly tell us what the 
conversation was? Who was present? A ffl Mr. Bovill 
and myself went to Mr. Armstrong after the board 
meeting and I said to Mr. Armstrong that these pub- 50 
lie fights will result in loss of money to the 
shareholders, and I told him that I already have 
the support of the shareholders and no further rea 
son for him to contest that meeting, and I advised 
him - I said to him, "You should resign and get out
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and let us protect the shareholders' interests." 
Mr. Armstrong then said, "I am not working for the 
widows and orphans., I am working for myself. "

MR. GRUZMANj Q. ¥e come back again now to the 
position in December 1966. Did you leave Sydney 
on a certain date in December? A. Yes»

Q. What date was that? A. On a Saturday and I 
think it was on the 24th December.

Q, You think it was Saturday 24th December , 10 
Now, prior to your leaving — and I will lead on 
this, I hope without objection - had U.D.C. requir 
ed certain further securities? A. Yes,

Q. Had those securities been executed? A, Yes. 

Q. I think that was on 23rd December? A. Yes.

Qo Had something been said to you by U.D.Cc 
about appointing a receiver? A. Yes.

Q. Had U.D.C. said that they would appoint a re 
ceiver unless they received additional security?
A, Yes. 20

Q. And had additional security been given over 
the Landmark Finance Company? A. And Landmark Hous 
ing & Development Company - has been given specific 
mortgage over the building owned by Landmark Hous 
ing & Development Pty. Limited as a collateral se 
curity too as additional security for the loans given 
to Paradise Waters (Sales), In fact, Mr. Honey 
went to Brisbane and has execute documents to ap 
point a. receiver in Paradise Waters , As the re 
sult of the additional security this receiver has 30 
not been appointed.

Q. ¥as the appointment of a receiver withdrawn
or was it deferred? A e In fact they undertook not
to appoint a receiver for seven dayso

Q. In the meantime whilst you were at Surfers 
Paradise had some letter, to your knowledge, been 
written to U.D.C.? A. Yes*

Q. Was that by Messrs, Cotter Bovill? A. Yes,

Qo To ask them to re-consider - (Objected to
by Mr. Staff.) 40

Q. Was that in connection generally with finance? 
(Objected to by Mr. Staffj rejected.)

Q.. When did you return from Surfers Paradise? 
A. On about 2nd January.

Q. What was the next thing that happened in re 
lation to this matter after your return? Did you 
receive an approach from aomebady on behalf of Mr. 
Armstrong? A. Yes. I have been approached by 
Bruce Henry Smith on about the 3rd or 4th January, 
1967 and he said to me that he wants to negotiate 50
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on behalf of Mr. Armstrong and his companies with a 
view to getting Mr. Armstrong out from Landmark 
Corporation and its subsidiaries.

Q. What particular proposition was put to you? 
A, Mr<> Smith said that Mr. Armstrong wants Land 
mark to buy his interest in Paradise Waters (Sales) 
for $100,000; Mr. Armstrong wants his loan for 
1400,000 to be repaid; Mr. Armstrong wants me to 
purchase his shareholding from Landmark Corporation 10 
Limited for 600 each.

Q, "What did you say to that? A. I told Mr. 
Smith that I am inclined to make some sort of agree 
ment with Mr. Armstrong and his companies and I 
will be very happy if Mr. Armstrong gets out from 
Landmark Corporation Limited, but I am not authoris 
ed to make any agreement on behalf of Landmark Cor 
poration Limited and I will seek the advice of my 
own solicitor and the company's solicitor in that 
matter. 20

Q. Did you see Mr. Smith again prior to Saturday 
7th January? A, No. I had had one or two tele 
phone conversations 0

Q. One or two telephone conversations with Mr 0 
Smith? A. Yes.

MR. GRUZMAN: I accept the criticism that if I men 
tion telephone calls from time to time that the 
ruling that your Honour mentioned might apply. May 
it be taken that unless I withdraw from that, un 
less I ask questions to the contrary, we assume 30 
that these telephone calls continued.

Q. Now, did something happen on Saturday Jfh. 
January? A. Yes,

Q. What time of the day was it? A. About 3 
o'clock in the afternoon a man who called himself 
Alec rang me and he said he would like to (Objected 
to by Mr. Staff.)

(Luncheon adjournment.)

TREVOR WILLIAM MANSER 
On subpoena duces tecum: 40

MR. GRUZMANs Q. What is your full name? A. Tre- 
vor William Manser.

Q. You are a member of the firm of Brooks & Dean, 
chartered accountants? A. That is correct.

Q. Do you produce to the Court a copy of the
subpoena served on the firm and the documents
called for in the subpoena? A. Yes.

HIS HONOUR} Q. Are those documents documents in 
respect of which objection is taken to their being 
seen by the parties? Are they confidential in

Plaintiff interposed. 
TaW. Manser, x on 
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any respect? A0 Only as between client and ac 
countant.

Qe Does your firm have any objection then to the 
parties to this litigation seeing them if they are 
relevant to the issues? A. Not for my part 0

Q. Are they required back urgently? A. No. 
There are copies I have in the office.

HIS HONOUR: I will look at the documents before 10 
they are made available and determine for myself 
whether they should be seen by strangers.

(Mr. Gruzman sought leave for both parties to 
see the documents produced. The application 
was not pressed and Mr. Manser was allowed to 
leave.)

PLAINTIFF 
Examination continued?

HIS HONOUR: I have already admitted evidence of
events both in terms of happenings and statements 20
made to Mr« Barton relevant to the existence on his
part of a state of fear operative at the time he
signed the documents under challenge. The evidence
now tendered will, as I understand it, lead up to
allegations that Mr. Barton was informed of a
threat upon his life, following upon which he sought
the assistance of the police. This appears to me
to be relevant eaid admissible in connection with
the state of Mr. Barton's mind at the relevant time
and I propose to admit it for much the same reasons 30
as I stated earlier this morning.

MR. GRUZMAN: Q. Will you please tell us what was 
the conversation on the telephone at 3 o'clock on 
the afternoon of Saturday, 7th January 1967? (Ob 
jected to. )

HIS HONOURS I will have it noted that to avoid
the necessity of repeated objections the ruling I
have given would extend in general terms to the
conversation which the witness was about to depose
to and to events directly related to that conversa- 40
tion.

MR. GRUZMAN: Q. What was that telephone conversa 
tion, please? A. A man rang me on Saturday after 
noon at 3 o'clock and he said his name was Alec and 
he wanted to talk to me urgently in my best inter 
ests., I have asked him what it is all about it and 
he said he cannot tell Hie on the telephone and he 
wants to see me in the Rex Hotel. I have told him I 
had an office and he can see me in my office on 
Monday morning and he said, "This matter can't wait 50 
until Monday morning it tvill have to be resolved 
today", and I told him unless he tell me what it is 
all about I have nothing further to talk with him 
and he then said he is going to ring me back in 
about an hour's time,

T,¥0 Manser, x on sub 
poena duces tecum, excused. 
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At 4 o'clock on the same afternoon he rang me 
and he said that this matter is in connection with 
Frederick Hume and his friend. Then I told him I 
want to see him and he should come to my home 0

JUS HONOUR: Q. You told him you wanted to see 
him? A, I told him then that I am prepared to see 
him.

Q. And that he should come to your home? A. And
that he should come to my home, and he said he 10
didn't want to come to my home because he didn't
want to be seen and then suggested that I will meet
him at the Castlecrag Post Office at 6 o'clock and
he agreed. Then I had a discussion with my son.

MR, GRUZMAN: Q. Don't tell us what that was. 
What did you do? A. And I then decided (Objected 
to by Mr. Staff.)

Qo Did you see your son go anywhere? A. My 
son arid his friends in my wife's car went and was 
sitting on the opposite side of the road to watch 20 
me, to see what has happened.

Q. You went in your car. Which car was that? 
A, it was a white Mercedes and Alec told me to 
be with my white Mercedes and he can recognise it, 
I was waiting there about three quarter hours.

Q. This is outside the Castlecrag Post Office?
A. Outside the Castlecrag Post Office — I was
standing next to my car and no one turned up. I
went home and guests started to arrive - we had
tickets to the Royal Theatre and some guests start- 30
ed to arrive to come with us. ¥e arranged to be
going with two cars to the Royal Theatre. When I
came back and when the guests started to arrive I
told them I could not go.

Q« You can't tell us what you told them. Did
something happen? A. Then I received another
telephone call from the man who called himself Alec
and he said I have not kept my bargain, I have not
been on my own, he had seen a car, a Valiant,
opposite the street, this is my wife's car and he 49
recorded the registration number of the car and -

Q. Mr. Staff would like to know what he said. 
Do you remember what he said was the registration 
number of your wife's car? A. I even don't know 
my own car registration. I don't remember.

Q. What did he say? He said he had seen your
wife's car? A. And I didn't kept my bargain and
he wants me to come to the Rex Hotel at nine
o'clock, and I agreed. I rang —

Q. Was anything else said? A. He said that 50 
the matter is very urgent and I am in big trouble.

Then I rang Mr. Fleming from the Australian 
Watching Company and I asked him to - (Objected to?
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pressed on the witness 1 state of mind! allowed.) 
- and asked him to get somebody in to the Rex Hotel 
to protect me and he told me that the man named 
Robertson will be there, he knew me already because 
he was employed by him on ray job before. Also two 
of my friends agreed to go to the Rex Hotel - (Ob 
jected to; pressed on the same basis.)

Q. Did you speak to somebody else who was in
your home at the time? A. Yes. I talked to Dr. 10
Martin and his wife. They agreed -

Q. What did you say to them and what did they 
say to you? A. I said to them, "Are you prepared 
to go to the Rex Hotel well before 9 o'clock and 
make it sure that you recognise the man who I am 
going to talk?"

Qo Had you previously told them anything about
what was happening? A. No. But I was going to
continue — I didn't told them but they were present
when I received a 'phone call. 20

Q. Then had the man Alec said anything to you on 
the telephone other than what you have said? 
(Objected to; pressed; allowed.) A. According 
to Alec's instructions I went - (objected to.)

Q, What did he say, if anything else? A. He 
said I should come to the Rex Hotel at 9 o'clock 
and be in my white Mercedes and when I approaching 
the Rex Hotel I should slow down so that somebody 
could contact me.

Q. After you had had this conversation and made $0 
these 'phone calls what did you do? A. About 8.30 
I left for the Rex Hotel and when I get -

Q. In your white Mercedes? A. In my white
Mercedes - on my own, and when I approached the
Rex Hotel I made sure it was about 9 o'clock as he
suggested to me and I was driving very very slowly
and somebody knocked on the car window. I stopped
and a man said to me, "My name is John and you are
looking for Alec?" I told him, "Yes." I parked
my car and he took me to the Rex Hotel» First he 40
took me on the first floor and go around into two
or three different parts of the hotel. Finally he
took me to a big bar and told me this is Alex
and showed me a man.

Qo Showed you a man? A. And then Alec told 
him, "Thank you" and .this man John left.

Q. You say you were in a big bar. Where were
you? Identify it. You mentioned the first floor.
Was this bar on the first floor? A. No, it was
on the ground floor but he took me around all dif- 50
ferent parts of the Rex Hotel.

Q. And eventually to a bar on the ground floor? 
A. On the ground floor.

Q» Were there tables and chairs there or what
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was the set-up of this bar? A. It was a big room 
with a long bar and people was mostly standing - some 
chairs and tables in that bar.

Q0 Was the man Alec at a table or at the bar? 
A. No, he was standing when he took me.

Q. At the bar? A. Yes, at the bar.

Q0 Would you tell his Honour what conversation 
then took place? A. Then Alec took me into anoth 
er bar, a small bar which was very crowded, and 10 
full with tables and chairs, and most of the people 
were sitting at the tables and chairs, and he asked 
me if I want a drink. I told hiiTi Yes, and I order 
two Scotch, and sodas and was holding a glass in my 
hand.

He took me into a corner of that bar and then 
he said to me, "Mr. Barton, you are in a big trouble. 
My team has been hired to kill you. We have been 
paid, offered to be paid £2,000 and the man Freder 
ick Hume is the middleman who has been hired by a 20 
big man Armstrong," and he said that if I prepared 
to pay him the £2,000 he rather don't do it, and 
then I told him that I didn't want to be mixed up 
in these sort of matters and I going straight to 
the police. He then said that I should not rush 
things because I am in real danger and he has a long 
criminal record and his team is very anxious to get 
the money and I have told him, as I did before, that 
I go straight to the police. He said he has a long 
criminal record, he has been arrested many times, 30 
and he spent a lot of time in gaol, and he has a de 
tective who he is prepared to bring to me and put 
the matter in front of the police through the detec 
tive.

Q. Please continue. A. Then I told him that if 
this will be done through the police and if his 
principals who hired him will get arrested and dealt 
with I prepared to pay him the money through the 
police and he said that is quite all right and if I 
can give him £500 in advance. I told him I do noth- ^0 
ing without the police. Then he said it is all 
right, he will get in contact with me tomorrow morn 
ing and he will contact the detective in the mean 
time and I will be able to meet;him with the detec 
tive together and place the matter in the police 
hands.

Then I slowly moved with Alec outside, out 
from the bar. First I was standing in a corridor; 
I was waiting there till Dr. Martin passed us three 
or four times enabling him to have a good look at 50 
the man, and then I strolled outside with him to 
the street and I spent other two or three minutes 
with him on the street making sure that some other 
people seen him as well, that he can be recognised.

Your Honour, I missed out one point in the 
conversation with the man when he said that he has 
been offered £2,000 to kill me and he have to rob my
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wife diamond ring and he get paid £5,000 for the 
ring separate.

HIS HONOUR: Q. I am sorry, I did not catch that. 
He said he had been offered £2,000 - A. To kill 
me, and he have to rob my wife from her diamond 
ring and he get paid £5,000 for the ring as well.

MR. GRUZMAN: Q,. Can you remember anything else 
that was said in this conversation? A. I don't 
think so. 10

MR. GRUZMAN: I propose to lead on it. 

MR. STAPFs I object to any leading.

HIS HONOURj You cannot lead him. You can remind 
him about the topic.

MR. GRUZMAN: Q. ¥as anything said about how much 
Hume would be getting for the job? (Objected to.) 
A. I am just getting to that one.

Qo You heard the question. What is the answer?
A. He said to me that Fredei^ick Hume get £5,000
for the job and that he get only £2,000 I thought I 20
said it before.

Q 0 You mentioned about going out into the street 
with this man. Have you seen that man again? I 
will withdraw that. Did you see that man in the 
vicinity cf the Court here? A. Yes.

Q. I will lead on this; was he the man who en 
tered the witness box briefly and was referred to 
as Alec? A. Yes.

Q. Then what did you do? You left the Rex
Hotel and then did you return to your home? A. I 30
left the Rex Hotel and I went and I had dinner with
my friends somewhere close, one of the restaurants
in King's Cross.

(His Honour directed Mr. Gruzinan's attention 
to the fact that the person referred to was 
directed by his Honour before he entered the 
witness box to be referred to as "witness".)

Q. After this what was the next thing that hap 
pened? A. Next morning about 7 o'clock I rang 
Fred Miller & Company, solicitor. 40

Q. That is Mr. Fred Miller of Alien, Alien & 
Hemsley who were the solicitors for the company? 
A. Yes, and I told him - (Objected to.) and I 
said -

HIS HONOUR: This seems to be within the earlier 
ruling.

WITNESS: I said to Fred Miller that that mad man 
Armstrong now hire criminals to 'kill me and I knew 
that Mr. Armstrong has good connections in the
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Police Department; therefore, I like him to come 
with me to somebody 011 the top that I can get 
police protection. He said that he will ring me 
back, he will looking for a barrister who experienc 
ed in criminal matters, and he will ring me back as 
soon as he can,

He rang me at 9 o'clock and he said that, "I 
engage Alec Muir, Q. C.," and he ordered him to be 
in touch with Inspector Lendrum and appointment has 10 
been made to see him at the C.I.B. at 11.30 or 11 
o'clock and he ask me to be in front of his office 
in Castlereagh Street because his office is closed 
and he will be there himself as well.

I drove to his office. I see a man walking 
there and I approach him and ask him, "Are you wait 
ing for Fred Miller". He said, "yes". He said, 
"You must be Mr. Barton". I said, "Yes, I am," and 
he introduced himself as Alec Muir, Q.C.

Q. Did Mr. Miller appear? A. A few minutes la- 20 
ter Mr. Miller arrived.

Q. Did you all go to the C.I.B.? A. ¥e all went 
to the C.I.B. and my son was with me as well.

Q. Did you go to an office where Superintendent
Lendrum was? A. Mr. Muir Q.C., went to Mr. Lendrum
and he call us in into a big office - I think it
was the office of Mr. Blissett who was the head of
the C.I.B. then - and Mr. Lendruia call in Sergeant
Wild and Detective Follington and ask lae what it is
all about. First Fred Miller introduced him with 30
himself - he said that he knew Mr. Armstrong very
well, he had been on the Board with Mr. Armstrong
in Australian Factors Limited and he said that he
knew this is a serious matter because he has been
threatened by Mr. Armstrong himself.

Then I told Mr. Lendrum what happened on 
Saturday afternoon from 3 o'clock onwards till I 
left the man at the Rex Hotel and then he said, 
"This is a serious matter and we have to organise 
the dogs and we have to catch that man. " I asked 40 
him what "the dogs" mean and he said the men is all 
different disguises, the policeman in all different 
disguises will be on the spot, and he then said 
that Detective Follington should come to me with my 
home and wait for the telephone call from the man 

called himself Alec a

¥e arrived to my home with Mr. Follington 
about quarter to one and my wife has informed me 
a man already rang about 11 o'clock and he said 
he would ring again, and as I have been instructed 50 
by Mr. Follington that first I have to ask the 
man who is the Detective who he was referring to 
on the previous night -

Q, Did you say that he rang again? A. Before 
he rang, Mr. Follington instructed me what to say.

Q. Yes? A. First I have to press him for the
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name of the detective he was supposed to bring along 
and also I have to tell him that I have guests and 
I cannot see him before 7 o'clock at night, because 
according to the C.I.B. this will be the best time 
to catch him.

At one o'clock the man called Alec rang and I 
say to him, "I like to know who is the detective 
who I supposed to meet." Mr* Follington was listen 
ing on the extension line. And he said, "The name 10 
of the detective is Mackie", and he told me that he 
could not contact him yet because he could not find 
him; he rang the Darlinghurst Police two or three 
times and could not contact Mackie yet, and I told 
him that it doesn't matter because I have guests and 
I can't go and see Mackie and him before 7 o'clock, 
and he said that is all right, by that time he \vill 
have Mackie with him and I should meet him at the 
King's Cross front of the hospital and he gave us a 
corner, the name of two streets which was not a 20 
corner that Mr. Follington worked it out that it 
should be on the Riley Street corner. Mr. Follington 
rang the C.I.B,; he informed —

Q. Just before you go on from that conversation, 
I would like you to think whether anything else was 
said in that conversation? A. Oh yes. Alec said 
that I should bring £500 with me and 1 has been in 
structed by Mr, Lendrum and Follington again that I 
should promise him that I bring the money with me, 
and I told him I will have the money with me. 30

Q. What was the next thing that happened? A. 
The next thing is, 6<,30 Mr* Follington was staying 
with us all afternoon and 6.3^ I left in my car and 
my son went with Mr. Follington in the other car 
to the spot which has been nominated by that man, 
Mr. Follington before he left warned me not to let 
anybody get inside of my car because that dangerous; 
they wanted me to get outside from the car - that 
means they can deal with, the man themselves.

Q. Meaning the police could deal with the man 40 
themselves? A. The police, yes.

When I arrived to the corner Alec was already 
there. I wanted to open the car door and I get out 
from the car on the other side, the opposite side 
where the driving seat is, according to Mr. Folling 
ton 's instructions, and the man walk to me and he 
said that, "I could not get in touch with Detective 
Mackie," and then I see Mr. Follington in shirt - 
take his coat off - in shirt, was just walking be 
hind the man, was about 10 ft. away, and I went to 50 
iny pocket and took out $1,000 and I told him, "It 
doesn't matter if you haven't got the police because 
I get them myself," and at that time Follington 
grabbed both of his hands from the back. Then some 
other detectives came around and Mr. Follington told 
me to drive to the C.I.B. and he went to the car 
which was parked in the lane and my son was sitting 
in that other car when Mr. Follington, as he said, 
left his hardware.
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Q 0 What did that mean to you? A. His gun and 
other equipment. And I drove to the C.I.B. and I 
have been met by Inspector or Superintendent Lendrum 
- I don't knoxtf what is his real ranko

Q. It is either Inspector or Superintendent; you
are not sure? A. I am not sure. I have been met
there and they say that Det. Sgt. Wild and Foiling-
ton is already dealing with Alec and I should wait
and he find out what is happening. I was waiting 10
with Inspector Lendrum and he was talking to me in
general tilings. He ask me if I know a solicitor
called Tibor Bodor who is also of Hungarian origin
and he was a police translator,

Q e This is just polite conversation? A, Just 
conversation.

HIS HONOUR! I think you can leave this, Mr. Gruzman.

MR. GRUZMAN: Yes, I do not tender this.

WITNESS: And about half-an-hour ' s time Mr. Lendrum
told me that he now go inside and find out how far 20
they got, and he spent about ten minutes inside and
came out and told me that Alec has admitted every
thing in the same line as my allegations has been
made thi s morning.

HIS HONOUR: Q. Is that what Inspector Lendrum 
said? A. Yes, exactly what he said.

Q. Will you say it again, what Inspector Lendrum
said to you? A. Mr. Lendrum said to me that Alec
has admitted everything in the line as my allegations
has been made this morning, and then he said that I 30
am in danger, I have to be very careful I don't ex
pose myself, and he also told me that they will let
Alec go on next morning because that is the only way
how they are going to lead them to the principals,
and Mr. Lendrum brought up the question of money
again. He said lie had no objection if I want to see
that this man has been caught fast, that to help the
C.I.B. I give some money to the C.I.B. He said it
is entirely up to me. He said they has not got the
facilities of this nature, but might help the case 40
or might not - it is up to me if I do it or not. He
also said if I want to know further what happened I
should come to the C.I.B. next morning and I talk to
Mr. Wild.

HIS HONOUR: Q. Did he mean to leave some banknotes
there to be passed over? A. No. Ke just was re
ferring to the fact that they are going to let Alec
go to lead them into the principals and he said he
has no objection if I give money to the C.I.B. to
use it for the purpose that it was given to Alec, 50
help him to have money till these men are caught.

Q. That is money to be passed on to Alec? A. To 
be passed on to Alec, yes. But he told me quite 
clearly that I don't need to do it; it is entirely 
up to my decision if I wanted to do it or not.
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Next morning at 9.30 I went to the C.I.B. and 
I see Det. Sgt. Wild and Det. Follington. I ask 
them what happened last night. Sgt. Wild said that 
Alec admitted everything and they let him go last 
night and he ask me if I am prepared to give him 
money to pass it over to Alec till he doing the 
service for the C.I.B.

Qs ¥ould 3rou repeat that? A. To giving money
to Sgt. Wild and Follington to be passed over to 10
Alec till he help the C.I.B. to get the, to catch
the people who hire him. I ask Sgt. Wild how much
money he recommend and he said, "Oh, $400 will do."
I went to ray poclcet and I gave $400 to put it on
desk of Sgt. Wild in the presence of Follington and
Wild.

Then I ask him how far the interrogation of 
Alec went and Sgt. Wild took out an interview from 
his drawer and said, "You can read it", and I went 
through - I read Alec's statement what he made, 20

(Document comprising six sheets produced from 
police records made available to Mr. Gruzman.)

MR, GRUZMAN: Q. Is that the document (handed to 
witness) which was shown to you and which you read 
at the C.I.B. at the time you have mentioned? A, 
Yes, this is the document.

(Document tendered; objected to.)

HIS HONOUR* I think the statement is admissible. 
It will be admitted and marked Exhibit "D".

(Document comprising six sheets and bearing 30 
date 8th January 1967 admitted and marked 
Exhibit "D".)

HIS HONOUR! I give the same direction in regard to 
this exhibit I did at the outset. There will be no 
publication in the press as to the name of the man 
whose signature this document purports to bear. The 
remainder of the document will be evidence in the 
limited sense in which I have admitted the document, 
as something which Mr. Barton saw, but not as evi 
dence of the facts stated in it. 40

MR. GRUZMANs Q. There is mention in part of your 
evidence of a diamond ring. I would like you to 
tell his Honour something about that diamond ring? 
(Objected to; witness retired from Court.)

MR. GRUZMANs The type of evidence that we are
proposing to adduce is this, that it is tendered to
meet a possible defence by Mr. Armstrong that - I
think it was suggested before - that the witness
from Queensland was acting on his own account and
not on any instructions or any previous knowledge 50
of the defendant or anyone associated with him. We
will seek to answer that in a number of ways. One
way is that this witness' knowledge of the existence
of this valuable diamond ring is significant, because
of the very limited number of persons who would know
of its existence and possession by Mr. Barton. What
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we foreshadow is this - and I hope I have got this
accurately - this was a ring which came up for sale
which, I think, Mr. Armstrong was going to buy,
which Mr. Barton subsequently bought, and it was not
a purchase which was publicised, and I think the
ring was in fact either not worn, or very seldom
worn, and it was anticipated that the evidence will
show that Mr,, Armstrong was one of a very limited
group of people who knew of this ring's existence. 10

Would your Honour defer ruling on it until I 
get a more accurate statement as to how far the evi 
dence will go?

HIS HONOUR: I will not defer ruling on it. As at
present advised I think I should reject the evidence,
but if you can refer me to authority which would
support the adrai ssibility of evidence of this sort
I shall leave it open for you to re-tender it. At
the moment I think it is too tenuous to be regarded
as evidence upon which the Court should act. If 20
you can refer me to authority at a later stage to
support its admission in evidence you may have leave
to re-tender it«

(Witness returned into Court.)

MR. GRUZMAN: Q. Would you tell his Honour how you
felt - what was your state of mind - at the time
following on these incidents with the man from
Queensland, and seeing the contents of his state
ment, and having a conversation with Inspector Len—
drum? What was your state of mind at the time fol- 30
lowing - (Objected to; rejected.)

Q. You had told his Honour earlier that on ^rd. or 
4th January you had a discussion with Mr. Smith on 
behalf of Mr. Armstrong. You told his Honour that 
earlier? A. Yes.

Q. You had a discussion with Mr. Smith, on be 
half of Mr. Armstrong, about the proposed agreement?
A. Ye s 0

Q« By the way, who approached whom? Who made
the first approach? A. Mr. Smith has approached 40
me.

Q. Mr. Smith approached you? A. Yes.

Q. Where did this interview take place? A. Mr. 
Smith rang me, and he said that he - he said that 
Mr. Armstrong had asked him to negotiate on behalf 
of him in view to get agreement with me to get Mr. 
Armstrong out of Landmark Corporation. (sic. )

Q. Where did the interview take place? Did you
go to Mr. Smith's office, or did Mr. Smith come to
your office? Where did the interview take place? 50
A. Mr. Smith came to Landmark Corporation's of
fice.

Q. And saw you there? A. And saw me there, yes.

61. Plaintiff, x



Plaintiff, x

Q. Were there any other discussions between your 
self and Mr. Smith prior to 9th January on this sub 
ject? A. Yes, I had two further discussions with 
him.

Q. You had two further discussions with him? A. 
Yes.

Q. How did these discussions take place? ¥ere
they personal, or by telephone? A. On the tele
phone. 10

Q. On the telephone? A. Yes.

Qe Can you relate them to the period between - 
to the dates between 3rd and 4th, and say the 9th? 
Or take it up to Saturday, the 7th. Can you relate 
it to dates between the 3rd and 4th and Saturday 
the ?th? A. It was before Saturday, 7th.

Q. So that it was somewhere in the week prior to 
Saturday the 7th? A. Yes.

Q. Can you help us any further? A. Yes. In
the course negotiation was going on and I talked to 2O
Mr, Smith again on 10th.

Q. On the 10th January? A. On the 10th January, 
and practically every day till the last one was on 
13th January, 1967.

Q. Now as at 10th January, what was your state of 
mind? A. I was in fear of my life. I~s<eeH.-4ke

HIS HONOUR: Q. I did not follow that. What did
you say? A. £~«aw— 4ke4»-a—£&4g@ea<>— naa— kete— arrived 30
«k4ek— I-kave— te©esi-*ks»ea4eaed-«a:*k-fee£e3g>e. (Objected
to } by direction answer to this question and the
preceding question struck out as indicated.)

WITNESS: May I correct it? I was extremely in 
fear of my life.

MR. GRTJZMAWs Q. What did you do? I think you have 
told us that on the 9*h January you had seen this 
statement. What was your next contact with the 
police? A. I-Ha4e-asi»aiigenieii*— =fce-«»si0«a4-ffly~£a!H43:y 
fija-s-t. (Objected to; by direction struck out as 40 
indicated. )

Q. Being in fear of your life, as you have told 
us, what did you do at that time? A. J-Bjade-ai?- 
*>aHgeM«ft%-*e-«eaeeal-ffly~;§aiaiiy'» (Objected to; 
by direction struck out as indicated.)

Q. What did you do exactly? Who did you tele
phone? What arrangements did you make? Tell us
what you did exactly? A. First I rang Medlow Bath
to try and find accommodation for my mother, my
mother-in-law and my father-in-law there, and there 50
was no place available, and then I rang Carrabella
at Katoomba and I explained to the manager that I
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badly needed accommodation as something happened 
which caused me to send these people away straight 
away, and he said if I will be satisfied that they 
will be moved from one room to another if necessary 
they would give us accommodation for three persons
- a double room and a single room.

Q. Just to finish off that subject, what arrange 
ments did you make about your parents physically? 
A. Physically I booked them into the Swiss Inn 10 
at Katoomba. I drove them up to Central Railway 
Station, booked them on to the train and went up to 
Katoomba and told them to stay there, and I will 
contact them every day and I will tell them when they 
can come backs

HIS HONOURS I am sorry, I could not hear that? 
A, I will tell them when they can come back.

MR. GRUZMAN: Q, Can you remember what date that
was? Can you remember what date they left Sydney?
A. I beg your pardon? 20

Q. Can you remember what date they left Sydney? 
A. 9th or 10th. Possibly on the 9th.

Q. Well then, what else did you do? You told us 
of some arrangements you made and things you did in 
relation to your parents? A. Yes,

Q. What else did you do? A. On llth January I 
went to the C.I.3. again,

Q. Pardon me. I wanted to direct your mind to 
your living arrangements? A. Yes.

Q. Yes. What did you do? A. I went to the 30 
C.I.B. on llth January, 196?.

Q. Yes? A. I went to the C.I.B., and I seen 
Sgt. Wild and Follington, and I asked Sgt. Wild 
that if he can get me a pistol licence what I can 
buy a pistol for self-defence, and Sgt. Wild rang 
the Chatswood Police Station because he said that 
Castlecrag belonged to the Chatswood Police Station 
and talked to the Sergeant - I don't know his name
- and after the conversation with the Sergeant he 
said I cannot get a licence in one day, but he ad- 40 
vised me to buy a rifle, what I don't need any licence 
for, and then Mr. ¥ild said that Det. Follington 
will assist us to purchase a rifle. Then my son and 
myself and Mr. Follington got into my car and we 
drove to the end of George Street near to the Cen 
tral Railway and on the way to the place where we 
finally bought the gun Mr. Follington informed me 
that they got Hume in and got an interview taken by 
Hume. I told Mr. Follington I would like to see 
that interview, and he said, "No problem. As soon as 50 
we purchase the rifle you come back with me to the 
C.I.B. arid I will show it to you."

Q. Yes? A. My son and Mr. Follington went to 
the shop, and about 15 minutes later came out with 
a rifle and some ammunition.
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Qo You. might tell us, what are your parents' 
names? A. My mother's name is Bucchalter.

Q. And that was your former name? A. Yes»

Q 0 And your wife's parents' name? (Objected to 5 
allowed „ )

Q. What is their name? A. Gonczi.

Q. Will you look at this copy account? Is that 
an account which you paid? A. Yes.

Q e You had told us that you went with Const. 10 
Follington and bought the gun and had some conversa 
tion with him, and after you got back in the car, 
01- your son got back in the car with Follington and 
the gun, was something said? You are back in the 
car. ¥as something said? A e ¥e went back to the 
C.I.B., and went to Sgt. Wild's office, and he was 
not there, and then Det. Follington went into a 
steel cabinet, and took -

Q. Just prior to that, was something said further 
about this gun? A. Not at that time. 20

Q. Was something said about learning about - 
(Objected to.) A, That was afterwards.

Q« What did happen? You say you were in the of 
fice there? A. Yes, We went - Det. Follington 
went to a steel cabinet and took out a brown folder 
which had big letters marked "Barton and Armstrong" 
and took it to Sgt. Wild's desk, opened it up, took 
out a document aad-I— sa^-nessi-is-kita.*. — My«-«©;a—

30
(Objected toj by direction portion 

indicated struck out.)

(Further hearing adjourned to 10 a.m.j, on 
Wednesday, 22nd May, 1968.)
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On former oath;

HIS HONOUR: Q. You are still on your oath to tell 
the truth, Mr. Barton. A. Yes.

MR. STAFF: There are a number of corrections in
the transcript. On p. 32, in the third last answer, 10
the transcript says . . . "and I gave him instructions
to check everybody who was not a shareholder but
coming in with a proxy, and if any people who he
suspected might be dangerous to my safety, to keep
me under very strong surveillance." That "me"
should, I think, be "them".

HIS HONOUR? My impression was that the witness 
said "me".

MR. GRUZMAN: My impression accords with that of my 
learned friend, that the witness said "them". 20

HIS HONOURS Perhaps that can be cleared up in evi 
dence, Mr. Gruzman.

MR. STAFF: At p.34a, in the third question - the 
answer to the third question - it is recorded as 
"After this conversation I called my solicitor, Mr. 
Peter Coleman, of Landmark to my office ..." That 
"Peter Coleman" should be Peter Bowen. I don't 
know what "of Landmark to my office" means.

HIS HONOUR: "Coleman" should be altered to "Bowen".
Perhaps, Mr. Gruzman you could clear up that ques- 30
tion also in evidence.

MR. STAFF: On p c 40, the second line, the transcript 
shows, "I rang Fred Miller & Co., solicitor". That 
should be "Fred Miller, the company's solicitor".

HIS HONOUR: That correction will be made. 

MR. GRUZMAN: On p. 39 the transcript shows:

"(His Honour directed Mr. Gruzman 's attention 
to the fact that the person referred to was 
directed by his Honour before he entered the 
witness box to be referred to as "witness')-" 40

The "referred" where secondly appeared should 
read that he was to be "addressed as 'witness'".

MR. GRUZMAN: Q. Mr. Barton, in the course of your 
evidence yesterday you were asked at the bottom of 
p. 32 about the arrangements made at the general 
meeting, and what you stated was this, as recorded:
One bodyguard was standing in the door with the 
company secretary, and I gave him instructions to 
check everybody who was not a shareholder but coming
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in with a proxy, and if any people who he suspected 
might be dangerous to my safety, to keep me under 
very strong surveillance." Is that what you said? 
A. "Keep them".

HIS HONOURS At p.32 of the transcript "me" will 
be altered to "them".

MR. GRUZMAN: Q* At p«,34a, in the course of your 
evidence yesterday, this question and answer is re- 
corded. I asked you "¥ith respect to your position 10 
in the company, did you at any stage make any offer 
to resign?" and you answer-ed "Yes. After this con 
versation I called my solicitor, Mr. Peter Coleman, 
of Landmark to my office ..." A. "Peter Bowen."

Q. ¥hat about the words "of Landmark, to iny of 
fice"? A. To the Landmark office,

Q. To the Landmark office? Is that what happen 
ed? A. Yes.

Q. Mr, Peter Bowen came to the Landmark office?
A. Yes. 20

HIS HONOUR: On p.34a of the transcript I will al 
ter the answer to the third question beginning on 
that page from "Mr. Peter Coleman, of Landmark to 
my office" to "Mr. Peter Bowen to the Landmark of 
fice".

MR. GRUZMAN: I call for letter of 9th November 
1966 from Gaden Bowen and Stewart to Dare Reed Mar 
tin and Grant. (Produced.)

Q. I will ask you this, if I may; at some stage
was there a conversation with Mr. Barton — with Mr. 30
Armstrong - about the sale of shares? A. Yes.

Q. When was that conversation? A. That was 
early in November.

Q. Early in November 1966? A« November 1966.

Q. What was the conversation? A, Mr. Armstrong 
offered me to buy my share holdings in Landmark 
Corporation Limited for 70 cents each.

Q. Mr. Armstrong offered to you to buy your
shareholdings out in Landmark for 70 cents each?
A. Yes. 40

Q. When did this conversation take place? A. 
In early November 1966.

Q. What did you answer to that? A. I told him 
I was prepared to do it but he would have to deal 
through my solicitor, Peter Bowen, from Gaden Bowen 
and Stewart.

Q. What happened then? A. Mr. Armstrong rung 
me on Saturday morning at home and told me that he 
was calling a board meeting of Landmark Corporation 
Limited for Monday afternoon and I could pick up 50

66. Plaintiff, x



Plaintiff, x

the draft agreement of the purchase of my sharehold 
ings from his solicitor's home at Wollstonecraft.

Q. That is Mr. Grant, is it? A. Mr. Grant.

Q, Did you in fact pick up the document? A. I 
sent my son and he picked up an envelope which con 
tained a copy of a letter addressed to Gaden Bowen 
and Stewart and a copy of an agreement.

Q. Draft heads of agreement? A. Yes.

Q. In your discussion with Mr. Armstrong had 10 
there been any suggestion of conditions to be at 
tached to this sale? A. No conditions. Straight 
out sale. No string attached.

Q. Will you have a look at this document? First 
of all look at this document. Is that the original 
of the letter and the enclosed draft heads of agree 
ment which were sent to Messrs, Gaden Bowen and 
Stewart? A. Yes.

Q. Will you have a look at this document? Is
that the reply sent on your instructions to Dare 20
Reed Martin and Grant? A. Yes.

(Letter dated 4.11.66 and enclosure, and let 
ter dated 9.11.66 tendered and marked Exhibit 
"E". )

Q. Why did you not accept the offer? A. I think 
that the offer was dishonest to the shareholders.

Q. Why did you think it was dishonest to the 
shareholders? A. Because it required me to stay 
on as manager for a further three months and support 
Mr. Armstrong in any way he likes it, and also this 30 
sale of shares would have taken place after the 
general meeting and that would not have been dis 
closed to the shareholders that I was only a puppet 
for Mr« Armstrong.

Q, It would, not have been disclosed to the 
shareholders that you were only a puppet for Mr. 
Armstrong? A. Yes.

Q. And you therefore immediately rejected the 
offer? A. Yes,

MR. GRUZMAN: I desire to put further argument on 40 
the admissibility of secondary evidence of the 
document that Mr. Barton says that he saw at the 
C.I.B. on llth January 1967« The submission we 
wish to put is thiss If the question was whether 
secondary evidence of a document as such were ad 
missible then the submissions put forward by my 
learned friend would be substantially accurate. If 
the question, however, is what was operating on Mr. 
Barton's mind then those technical considerations 
as to whether the document or his recollection of 50 
it is admissible is different. The only question 
is what was in his mind. Indeed, the contents of 
the document per se for this purpose are irrelevant,
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and that is the argument which my friend put, albeit 
not successfully, but it was put yesterday in re 
spect of the statement of the witness from Queens 
land. He put it to your Honour that it is only 
what this witness recollected of it which was real 
ly relevanto But here certainly we can put that 
argument, and properly so, in our submission, be 
cause the question is what was in his mind. ¥e sub 
mit that the technical rules applicable to the ad- 10 
mission of secondary evidence of a document do not 
apply to the question of what was operating on this 
witness's mind.

IffS HONOUR: I am of the view that already the 
necessity of investigating what was operating in 
Mr. Barton's mind has opened the door to a great 
deal of evidence which would normally not be admis 
sible, and in the present case care must be exer 
cised ultimately to distinguish between material 
proved to be present to Mr. Barton's mind as one 20 
type of evidentiary matter, and, on. the other hand, 
material which is evidence of the existence of the 
fact stated in it. This particular point regarding 
the document said to have been seen by Mr. Barton 
on llth January 1967 falls within the general field 
of evidence admissible as material operating on Mr. 
Barton's mind as distinct from being evidence of the 
facts stated in it. The particular ground, however, 
upon which it is now pressed on me does not appear 
to me to be valid inasmuch as the matter said to be 30 
operating on Mr. Barton's mind was that which he 
read in the document. It may be that there has 
been some confusion in appreciating the precise 
basis upon which this evidence will be admitted - 
confusion perhaps assisted by a claim put on behalf 
of the defendants that the plaintiff must prove exe 
cution of the document, of which I expressed disa 
greement yesterday when the matter was first raised. 
On the approach that I have taken to evidence of 
this sort the relevant and admissible subject mat- 40 
ter is that which came to Mr. Barton's notice,. In 
this instance it is a piece of paper bearing on it 
writing, and the admissibility of secondary evidence 
of what was on that piece of paper will be dealt 
with in accordance with ordinary evidentiary rules.

MR. GRUZMANj There is one other matter arising 
from this. I would like - although your Honour has 
given an indication to the contrary - to identify 
this document, if I can, not by way of content but 
by way of description as to what the document was, 50 
because that may become necessary after other evi 
dence is brought,

HIS HONOURS I think you are quite entitled to do 
that as part of the ground work in seeking to lead 
secondary evidence.

MR. GRUZMAN: Q. You gave evidence yesterday that 
Bet. Follington went to a steel cabinet and took out 
a brown folder which had big letters marked "Barton" 
and "Armstrong"? A. Yes.

Q. Would you have a look at this document I now 60
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show to you, and tell me have you seen that docu 
ment or object before? A. Yes, I have seen it.

Q. You have seen that before? A. Yes.

Q, Where have you seen that before? A. The 
first time I seen it at the C.I.B. on llth January
1966 - 1967.

Q, Is that the document - the object - which you
described as a brown folder which had big letters
marked "Barton" and "Armstrong"? A. Yes. 10

Q. You said in your evidence that Mr. Follington 
took it to Sgt. Wild's desk, opened it up and took 
out a document? A 0 Yes.

Q. Would you tell his Honour - would you describe 
precisely the document to which you refer as having 
been taken from that folder? A. Foolscap white - 
(Objected to. Argument ensued. At the request of 
Mr. Gruzman his Honour deferred ruling on the objec 
tion pending further argument after the morning tea 
adjournment.) 20

(Folder m.f.i. 5«)

Q. Perhaps I might just lead this evidence. 
What did you do in respect of the document? A. I 
read the document right through, and I went back 
and read certain parts of it two or three times.

Q. I will not ask you any more questions on this
subject matter at this stage, but I think that you
left the C.I.B., and where did you and your son
respectively go? A 9 Mr. Follington then said that
he would like to take my son to the police rifle 30
range and train him how to use the gun which has
been purchased on the same morning, and I have
agreed, and I went back to the Landmark Corporation
with a cab and my son used my car and went with Mr.
Follington to a rifle range, and later I learned from
my son he spent all the afternoon and was shooting
some 200 bullets.

Q. I see? A. Then while these things was going
on at the rifle range I have decided that I don't
want to shoot it out with any criminals? I don't 40
want to let my son's life be in danger to use the
gun himself in self defence, and I rang the Went-
worth Hotel and I made arrangements that we move in
the same afternoon, and myself, my wife and my son
moved in to the Wentxvorth Hotel on this afternoon.

Q. Will you just tell his Honour for how long 
you and your family remained living at the Went- 
worth Hotel? A. I think 19th January, 196?,

Q. 19th January 1967? A. Yes.

Q. Does that mean from the llth to 19th January 50
1967 you and your family lived at the Wentworth 
Hotel? A. Yes.

69. Plaintiff, x



Plaintiff, x

Q. Will you look at this account? Will you first 
have a look at the two cards~ the front of this 
pile of documents - and tell me in whose handwrit 
ing they are? A. The top one is my son's handwrit 
ing. The second one is my own handwriting.

Q. Have a look at the two accounts. That is, I 
take it, apart from notations on these cards xvhich 
have apparently been made in the office at the Went- 
worth Hotel? A 0 Yes. 10

Q,. And these two accounts — were they paid by 
you? A. Yes. Actually three accounts.

Q. Three accounts? A. Yes.

Q. Would you care to look at the originals? Are
these the three actual accounts which you paid? A.
These accounts what I got and I paid.

(Wentworth Hotel accounts, llth January 196? 
to 19th January 1967> tendered and marked 
Exhibit »FH .)

Q. Will you now look at this document now shown 20 
to you, and tell me whether that is an account 
which you paid at Smith's Sports Store for the 
rifle and the ammunition? A, Yes. That account 
has been paid by my son. I gave him the money be 
fore he went to the shop.

(Smith's Sports Store account dated llth 
January 196? tendered and marked Exhibit "G".)

Q. What did you do with the rifle when you went
to the Wentworth Hotel? A, Took it with me in a
suit cover. 30

Q. You took it with you in a suit cover? A. 
Yes.

Q. What was your state of mind at that time? A. 
I was extremely frightened. I was so frightened 
that I did not tell even to my own brother and 
friends where T am staying. The only person who 
knew it was John Bovill. I told him because I 
thought he might have to contact me in my capacity 
as director of Landmark Corporation Limited.

Q. At about this time or over this period - I 40 
am dealing now with the early part of January - I 
think you had mentioned that you had had some con 
nection with Mr, Bruce Smith. Can you try and 
tell us over this period — say from the 7*h to the 
12th January - what communication you had with Mr. 
Bruce Smith? A. Pirst Mr. Smith rung me, and he 
said that Mr. Armstrong -

Q. Are you going back now to the first interview? 
A. Yes.

Q. You mentioned that earlier. I would like 50 
you to come up to any conversation that took place 
at around this period whilst this problem was go 
ing on, or shortly before or shortly after you moved
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to the Went worth. Hotel? A. Yes. Mr. Smith rang 
me and said that Mr. Armstrong now also demanding 
option on 100 blocks of land on Paradise Waters 
Estate at Surfers Paradise in addition to his 
earlier demands. I told him that it was out of the 
question first, and then he said, "What about 50 
blocks?" and I told him, "It is out of the ques 
tion", and then he said "35 blocks". I said to 
Smith, as I earlier told him, that I have no auth- 10 
ority to agree with him on behalf of Landmark Cor 
poration and I am only go as far as that to let him 
to prepare some sort of head agreement what can be 
shown to me and Landmark advisers and finally the 
Board have to agree or disagree with anything that 
is in that document.

Q. What was your belief -

HIS HONOUR: I don't know how clearly that last an 
swer will appear in the transcript. (Preceding 
answer read by Court Reporter.) 20

WITNESS: May I continue?

MR. GRUZMANs Qe Yes. A. Mr. Smith rang me 
again and he said that Mr. Armstrong wants him to 
be appointed chairman of Landmark Corporation Limit 
ed and also he wants Mr. Arthur Hawley to be ap 
pointed as a director of Landmark Corporation 
Limited. He said then that his instructions from 
Mr 0 Armstrong is such that then Mr. Armstrong will 
be satisfied that the share values of Landmark 
Corporation Limited can be maintained, and he also 30 
said that he is chairman of Project Development 
Corporation. Limited and director of other companies 
and he will be able to finance Paradise Waters 
Estate and other projects of Landmark Corporation 
Limited, and I said to him that it could be a good 
idea, and this might restore the public confidence 
in Landmark Corporation.

Q. Can you fix the date for his Honour of this
last conversation that you mentioned? Can you
tell us the date? A. It was on or about 10th kO
January 196?•

Q. Could you tell his Honour the effect of the 
events which were happening - other events you 
have mentioned which were happening at round about 
this time - on what you told Mr. Smith? (Objected 
to ; rejected.)

Q. As at 10th January you told us that you had 
a conversation on commercial lines with Mr. Smith. 
What caused you to have that conversation in that 
way? A. First of all I thought that Mr. Armstrong 50 
was misleading Mr. Smith. I was convinced that Mr. 
Smith was trying to do a genuine commercial trans 
action. In the same time a background of Mr. 
Armstrong and criminals employed by him putting 
pressure on me what Mr. Smith don't know anything 
about, and when Mr. Smith rung me with any demands 
what was in my mind is what will be the consequences 
if I don't agree.
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Q0 What did you believe the consequences would 
be if you did not agree? A. I realised that these 
criminals are at large, and I realised that there 
has been hired to kill me. My only thought was 
that I get killed.

Q. Did you tell Mr. Smith - and if so, when -
what you were prepared to do about an agreement? A.
I did not sign any agreement at that stage. No
agreement. 10

Q. What did you tell Mr. Smith as to various 
propositions that had been put to you? A. First 
of all on 12th January 196"? Mr. Armstrong rung me 
at Landmark office and said "You had better sign 
this agreement, or else", and I told him I did not 
let myself be blackmailed into any agreement. Next 
day, on 13th January 1967, Bruce Smith rung me and 
he said he get instructions from Mr. Armstrong that 
the documents which is now getting - got finalised - 
have to be signed and exchanged today -"unless this 20 
is done the deal is off". I told Mr. Smith, "I am 
not prepared to sign or exchange the document on be 
half of myself, and also I am not prepared to ad 
vise my co-directors on behalf of Landmark Corpora 
tion to do so". That was on the Friday.

HIS HONOUR: Q. That was on Friday? A. Friday 
morning.

MR. GRUZMANs Q. What was your belief as to the ef 
fect of you saying "the deal is off". What was 
your belief as to the effect of that? A. I thought 30 
it was taking great risk that I get killed.

Q. In the meantime were you having discussions 
with Mr. Bovill? A. I seen Mr. Bovill the same 
Friday evening, and had discussions xcith him about - 
(Objected to; not pressed.)

Q. Mr. Bovill was a co-director? A. Yes.

Q. So that so far as this transaction was con 
cerned, it could not go through without Mr. Bovill's 
consent? A 0 That is correct. It could have gone 
through if Mr. Cotter - we had three on the board, 40 
and two of them had to be agreed.

Q. Two had to agree? A. Yes.

Q. What did you — don't answer this for the mo 
ment - what did you say to Mr. Bovill about this 
agreement? Don't answer that, in case it is object 
ed to. (Objected to; allowed.)

Q. You have told us, Mr. Barton, that Mr. Bovill
was a co-director, and that you had to secure the
support of one or other of your co-directors for
this agreement to be approved - to have this agree- 50
ment approved by the company. I would like to ask
you this question; what was your opinion at the
time as to whether Mr. Bovill was a man who would
be coerced into agreeing to something? A. Would
you repeat the question?
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Q» ¥liat was your opinion as to whether or not 
Mr, Bovill could be coerced, into agreeing to some 
thing? A. Yes, I thought that Mr, Bovill will 
di sagree„

Qo Does that mean - what did you mean by that? 
¥ould you mind explaining what you mean more fully? 
A. I know Mr. Bovill is a very conscientious dir 
ector and he has his own mind. He is exercising his 
duties in a proper manner and even if I wanted to 10 
agree myself Landmark might not agree to the docu 
ment, and I am consequently and finally will be 
killed.

Q, Your problem was that if Landmark would not 
agree you would be killed? A, Yes.

Q. You tell us that you had these views of Mr. 
Bovill as a conscientious director? A. Yes,

Q. Those being the circumstances, will you tell 
his Honour what discussion you had with Mr. Bovill 
about this matter? A. I had two discussions with 20 
Mr. Bovill again* One on the Friday afternoon, 
when I told Mr. Smith that I am not going to ex 
change and sign the documents on behalf of myself -

HIS HONOURS I have lost the sequence of this. I
am not sure whether this is what Mr. Barton said to
Mr, Bovill„ I have lost the sequence of it.

MR. GRUZMAN: Q. This is on the afternoon of Fri 
day, 13th January? A. Yes.

Q. What did you say to Mr. Bovill? A, I told 
Mr. Bovill that Mr. Smith rung me and said that he 30 
has instructions from Mr. Armstrong that the docu 
ments which are now ready have to be signed and ex 
changed in the same day. I told Mr. Smith that I 
am not prepared to sign it and exchange it myself, 
and I am not prepared to recommend it to Landmark 
Corporation Limited.

Q.. Yes. Now, did you tell Mr, Bovill about
these events which had happened in connection with
the witness from Queensland? (Objected to;
allowed.) 40

Q. Did you tell Mr. Bovill at round about this 
time about the events which had occurred in con 
nection with the witness from Queensland? A. I 
didn't tell him the events what happened, fe«-fc-I-iH- 
4s?ea*ed-*®-feij» (Objected to; by direction portion 
indicated struck out.)

Q. I will try and make it more specific. Cer 
tain events happened which you have given here in 
evidence in relation to the Rex Hotel, police, and 
the witness from Queensland. Did you inform Mr. 50 
Bovill at round about this time, or any time prior 
to 17th January, of those specific events? A. 
Part of it yes, part of it no.

Q. Well, can you recollect any conversation
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when you discussed these matters with Mr. Bovill? 
A. Yes.

Q. When was that conversation? A. The main 
conversation was with Mr. Bovill on 16th January.

Q. ¥e have not come to that yet. Tell us what 
that conversation was? A. I told Mr. Bovill that 
I have received 'phone call from Mr. Armstrong this 
morning about 8.20 a.m. As soon as I walked into 
the office the telephone was ringing. Mr. Armstrong 10 
said to me that "unless you sign this document I 
will get you killed". I 'phoned Bovill and asked 
him to come to Landmark Corporation office and I 
have told him that I have direct threats of kill by 
Mr. Armstrong and I also have been threatened by 
other people what I can't disclose because that is 
under investigations by the C.I.B. I also told him 
that I purchased a rifle for self defence, and he 
already knew that I am not living at home. I told 
him before that I am living at the Wentworth Hotel. 20 
Then I told Mr. Bovill that I am no longer prepared 
to refuse the demands of Mr. Armstrong because I 
just don't think it is my duty as a director to go 
that far that I should get killed; I just complete 
ly was willing to give in to any demand whatever 
Mr. Armstrong wanted - I just did not want to get 
killed.

Q. What did Fir. Bovill say to this? A. Mr.
Bovill first started to analyse the possible effect
of the agreement to Landmark, and I tried to influ— 30
ence his views with the direction that he should
agree.

Q. What was the relationship between you and Mr. 
Bovill in the conduct of the company? (Objected 
to 5 rejected.)

Q. I will ask you this leading question; perhaps 
Mr. Staff may not object to it; did Mr. Bovill look 
to you for advice and guidance in the conduct of the 
company? (Objected to; rejected.)

Q0 You told us that you tried to persuade Mr. 40 
Bovill, and in the end did Mr, Bovill agree or dis 
agree? A. In the end Mr. Bovill agreed.

(Short adjournment.) 

ON RESUMPTION;

(Argument continued on admissibility of ques 
tion on p. 50 of the transcript.)

HIS HONOUR; There has been argument as to the ex 
tent to which evidence may be given by Mr. Barton 
descriptive of the document that he says he saw 
at the C.I.B. on llth January 196?. Having been 50 
referred to the decision of the High Court in Com 
missioner for Railways v. Young (106 C.L.R. 535) 
and in particular to what Menzies, J., said at 553, 
I am of the view that it is open to the plaintiff 
to lead evidence descriptive of that document, but
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to a limited extent. This will not permit evidence 
of the substance of the contents to be led as part 
of the description, and in admitting this evidence 
I draw attention to the fact that the description 
does not necessarily provide evidence that the docu 
ment was what it may be said to purport to have 
been.

(Mr. Gruzman further addressed.)

HIS HONOUR: Counsel for the plaintiff seeks, con- 10 
sistently with the extract from the judgment of 
Baron Martin, quoted by Menzies, J., at p. 553? to 
lead evidence of the whole of the contents of the 
document Mr. Barton said that he saw, this evidence 
being said to be admissible, and, accordingly, pro 
per to be used only for the purpose of identifica 
tion. I do not read the extract on p. 553 a s neces 
sarily entitling the present plaintiff to tender 
evidence of the whole of the contents. In my view 
the law as there stated permits a party to tender 20 
evidence only of so much of the contents as is 
fairly necessary to identify the documents There 
is no point whatever in travelling beyond this, as 
the evidence can only be used as evidence of iden 
tification. I shall accordingly reject any attempt 
to tender a precise and detailed account of the 
contents, and shall confine the evidence that I 
shall admit to so much of the contents only as is 
fairly necessary to identify the document.

MR. GRUZMAN: Q. You referred in your evidence to 30 
a document taken from a folder by Det. Follington, 
and read by you? A. Yes.

Q. First of all, what size was the paper? A. 
Foolscap size.

Q. Foolscap size? A. Yes.

Q. How many pages were comprised in it? A 0 
Five or six pages.

Q. Did you recognise any of the handwriting in 
the document? A. Yes.

Q. Whose handwriting was that? A. Frederick 40 
Hume.

Q.. Did the handwriting that you refer to appear 
on the document once, or more than once? A. It 
was on every page.

Q. It was on every page? A. Yes.

Q. I don't want you to tell me the contents, but
from the form of the document was it a document
with large paragraphs, or with small paragraphs
such as question and answer form? (Objected toj
allowed.) A, It was questions and answers. 50

HIS HONOUR; Q. It was - A. Questions and an 
swers .
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MR. GRUZMAN: Q.. Did the document have a title to 
it? A. Yes.

Q. Don't answer this for the moment. What was 
the title on the document? A. Record of interview 
between Det. Sgt. Wild and Frederick Hume taken at 
the C.I.B. Sydney.

Q. Just one other matter. You have mentioned 
that the contents of the document were in a ques 
tion and answer form? A. Yes. 10

Q» Was there - I don't want to deal with what 
it is, but in any part of the document was there 
something other than writing in the form of ques 
tions and answers? A. Yes.

Q. What was that? A. It was a drawing. 

Q. A drawing? A. Yes.

Q. Approximately how much of a page did the 
draxving occupy? A. About 40 per cent, of a page.

Q. On the top or the bottom? A. On the bottom.

Q. You have told his Honour that you have read 20 
the document. I don't want you to tell us what you 
read, but in the document was there a reference to 
you? A. To me?

Q. Yes? A. Yes.

MR. GRUZMAN: Q. Were there other names in the 
document which you recognised? A, Yes,

Q. You have told us - were you concerned in any 
other matter which might have been under investiga 
tion by the G.I.B. in or about January 1967? (Ob 
jected to; allowed.) 30

Q. AS far as you are aware, were you under in 
vestigation by the police, or were you concerned 
in any way in any police investigation at the 
C.I.B. in about January 1967? A. Yes, I was con 
cerned about the investigation against a person 
known as Momo.

Q. These are matters - (Objected to as leading.)

Q. How did the police investigation into Momo 
have anything to do with you in January 1967? (Ob 
jected to; disallowed.) 40

Q. Mr. Barton, I do not want you to mention 
any names, but apart from persons connected with 
the same subject matter as was contained in the 
statement or record of interview to which you have 
just referred - apart from matters connected with 
that, were you to your knowledge either under in 
vestigation by the C.I.B. or in any way connected 
with any investigation by the C.I.B. in or about 
January 1967? A. I was only concerned with my own 
case.
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Q. By your own case, you mean this case in 
which this settlement appeared? A. Yes.

Q. Again for the sake of completeness, I would 
like to go back again. You told his Honour that 
when you went to Surfers - when you went to Surfers 
Paradise about Christmas in 1966? A. Yes.

Q.. Whilst you were there did you receive a "phone 
call from Mr. Bovill? A. Yes.

MR. GRUZMANj I will lead on this, subject to ob- 10 
jection by my friend.

Q. Did you authorise the sending of a letter by 
Messrs. Bovill and Cotter to U.D.C.? A. Yes, I 
did.

Q. On or subsequent to 13th January did you re 
ceive a letter from Messrs. Philip Malouf & Co., 
acting for U.D.C.? A. Yes, I did.

Q. And did you reply to that letter by letter 
dated 16th January? A. Yes.

Q. And letter dated 19th January? A. That is 20 
ri ght.

Q. Would you have a look at these documents and 
tell me whether they are photostat copies of those 
letters? A. (After examining documents.) Yes, 
these are those letters.

(Letters sought to be tendered.)

Q. While ray friend is looking at that - with the 
letter of the 19th January were there certain an- 
nexures? A. Yes.

Q. Would you have a look at this document and 30 
tell me whether all the documents there, apart from 
another photostat copy of the letter of the 13th 
January, were annexed to the copy of the letter of 
the 19th January? A. Yes, it is a duplicate copy 
of the folder which went with the letter of the 19th 
January. 1967.

MR. GRUZMAN: With my friend's permission I will
withdraw the tender of those two letters, which are
also contained in this document, and instead tender
the whole of the documents. 40

(Tender deferred until after the luncheon 
adjournment to enable counsel for the defen 
dant to examine it.)

Q» Mr. Barton, I would like to just deal now 
with, if I may, your state of mind as at, first of 
all, the 13th January 196?. As at 13th January 
what were your views as to the prospects of the com 
pany being successful? A. In the middle of De 
cember I was fully convinced that U.D.C. will not 
finance Paradise Waters because I made approach to 50
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Mr, Honey, after I received letter, when they with
draw finance for the project; and he point blank
tell me they are not prepared to finance Paradise
Waters in any way at all; and he also convinced me
that any approach to them cannot be successful
whatsoever; and I also realised that once one fin
ance company withdraw its finance from a project
(asked to be repeated), if one finance company with
draw the finance from a project, is impossible to 10
finance it with other finance companies because of
the doubt of the values of the land; and also the
reason why the money has been withdrawn will stop
them to finance the same project.

As at 13th January 1967 I nad one more reason 
to believe that no finance can be obtained; because 
if the managing director of a public company - his 
life is threatened at a time when the company itself 
publicly has been damaged — just was not really pros 
pect of obtaining money from anywhere. 20

Q. What were your views as to the chances of suc 
cess with the fresh approach to U.D.C., arising 
from receipt of the letter from Mr. Malouf, their 
solicitors, on or after 13th January? A, I tell 
Bovill, when he ring me at Surfers Paradise, that 
he wasted his time; that the letter should not be 
written; and I also — —

Q. Which letter - of the 28th December? A. Yes.

HIS HONOUR: Q. You said the letter should not be 
written? A. Yes; should not be written because 30 
we are wasting our time; and I tell Bovill also 
that Mr. Cotter informed me that he met Mr. Harry 
Beardsmore, chairman of United Dominion Corporation 
(Australia) Limited, and Mr. Honey, managing direc 
tor of the same company, at the Union Club, and 
they had a very strong disagreement about withdraw- 
ing the finance by U.D.C.

Q. Incidentally, when you say that you told Mr.
Bovill the letter should not be written, would you
just be a little more explicit about that. In 40
other words, did you authorise the sending of the
letter or not? A. Finally I have authorised it;
but I tell him is wasting his time; there is no
point to go back to U.D.C. I have been informed by
Mr. Honey; but finally I agreed to send letter. I
say cannot do any harm, but certainly in my opinion
will not do any good.

Q, Why did you believe that this approach to
U.D.C., would not do any good, while you were gett
ing estimates of the project, caluations of what 50
had been done, and a statement of the future pros
pects? (Objected toj not pressed.)

Q. At some stage had there been some discussion 
with respect to the $400,000 which you had given 
evidence of which Mr. Armstrong demanded repayment. 
At that stage had there been some discussion with 
somebody whereby that demand was changed? (Object 
ed to | pressed; allowed.)
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Q0 You may tell us what that discussion was. You 
had given in evidence if I might remind you, that 
Mr. Armstrong had wanted his $400,000 repaid. Were 
there any discussions as a result of which the form 
of the repayment, or the amount to actually be re 
paid, was altered? A. I remember two discussions. 
One took place at the annual general meeting. One 
of the shareholders asked Mr. Armstrong if he has 
demanded that money, and Mr. Armstrong said "No", 10 
he has not demanded that moneyj and then the share 
holder went to his pocket and told Mr. Armstrong, 
"¥by did you write to me letter saying you are go 
ing to withdraw your demand if my nominees will be 
elected."

Q, Was there a discussion where this $400,000 
claim was altered into a different form? (Not an- 
sxvered. )

Q. Perhaps you might think about discussions
with Smith? A. During that negotiation with Mr. 20
Smith I indicated to him that Landmark Company is
not in a position to pay Mr. Armstrong $400,000;
and then Mr. Smith ask me if this mortgage can be
reduced; and ask him how much deduction he propose.
First he proposes |200,000 and then he proposes
$100,000, and he ask me if he can incorporate
these into the proposed agreement - proposed head
of agreement which will be presented to me and to
Landmark.

Q. And did you agree? A. Yes. 30

Q. You may just tell us this; the $400,000 
security; in whose favour was that security docu 
ment? A. That was in favour of Southern Tablelands 
Finance Pty. Limited,

Q. Of the 1300,000 security subsequently - (Ob*» 
jected to and rejected,)

Q. You tell us that on Friday 13th January you
received several telephone calls; one from Mr.
Smith and one from Mr. Armstrong - one from Mr.
Smith anyway? A. Phone call from Mr. Armstrong 40
was the day before; and Mr. Smith's 'phone call
was on the 13th.

Q. You might just tell us whether the market 
price of Landmark shares at this - say on the 13th 
January - A. I do not know exactly, but was about 
30 or 40 cents? (Objected to and rejected.)

MR. STAFF: The Stock Exchange Gazettes are here.

(Prepared statement from firm of share bro 
kers sought to be tendered. Documents to 
be dealt with after the luncheon adjournment.) 50

MR. GRUZMAN: Q. On the 13th January you told 
Mr. Smith - you had a conversation with someone 
about not being blackmailed into signing any agree 
ment? A, I had a conversation with Mr. Armstrong 
on the 12th December - 12th ——
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HIS HONOUR! Q. You had a conversation with Mr. 
Armstrong? A. On the 12th January,

MR. GRUZMANs Q0 Wiich has already been given in 
evidence? A. Yes.

Q. In which you said you would not be blackmail 
ed into signing the agreement? A. Yes.

Q. On the 13th you tell us of a conversation
with Mr. Smith who rang you and said it had to be
signed today or the deal was off, and you said the 10
deal was off? A. Yes.

Q. I think the documents had been prepared at 
this stage, had they not? A. Has not seen any docu 
ments myself.

Q. You yourself had not seen any documents? A. 
No, but I had been informed that the document has 
been prepared and has been completed.

Q.
ye«3?— s01iei%e3?3 (Objected to.) A. 3T««. (Order
ed to be struck out . ) 20

Q. Subsequently did you see a document in the 
hands of your solicitor? A. Yes.

Q. ¥ho was that? A. Peter Bo wen of Gaden Bowen 
and Stewart. I also seen some document in the 
hands of Cec Coleiaan and Zig Sullamon of Alien Alien 
& Hemsley.

Q. You tell us of this conversation on the 12th
and 13th January and of the decision that you had
made, that you would not sign the document. Did
something happen between then and the 17th January 30
which had any affect on your decision? A. Yes, I
have received a 'phone call at about 8.20 on the
morning of the 16th January from Mr. Armstrong say
ing "Unless you sign that document, you will be
dead - you will be killed - you will get killed" -
I am sorry.

Qo Did you believe that statement? A. Yes.

Q. As a result of that statement what did you
decide to do? A. I decided to sign agreement on
behalf of myself? and on the telephone John 40
Bovill ask me to go to Landmark Corporation office.
I tell him that the best thing we can do in the cir
cumstances that Landmark agree to a settlement with
Mr. Armstrong on the basis set out in the document.

MR. GRUZMANs I call for the agreement of the 17th 
January, without notice to produce. (Document 
produced. )

Q. Have a look at the documents and tell me if
each of the 11 signatures "A. Barton" on the docu
ments are yours? A. I did not hear the question. 50

Q. Have a look at the back of the documents and
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tell me whether each of the signatures "A. Barton" 
on that document are your signature? I think there 
are 11 of them. A. Yes.

Q. "Where did you sign that document? A. In the 
office of Landmark Corporation Limited.

(Deed of the l?th January 196? tendered and 
without objection admitted as Exhibit "H".)

HIS HONOUR: This is the deed which is referred to
in the statement of claim? 10

MR. GRUZMANi Yes.

HIS HONOUR; The main document?

MR. GRUZMAN: That is the main document.
i 

Financially, the agreement provided for,
first of all, the repayment to Mr. Armstrong -
when I say "Mr. Armstrong" I mean one or other of
the Armstrong companies - and I think they are so
described - the repayment to Mr. Armstrong of
$100,000 and a fresh security entered into for
$300,000. This being in respect of part of the 20
$400,000 already owing to Mr. Arrastrong. Secondly,
in respect of the anticipated profit of the Paradise
Waters deal, 40 per cent, of that profit had been
secured to Mr. Armstrong by an interest, to that
amount, in Paradise 'Waters (Sales) Pty. Limited.
That interest was sold back to Landmark for
$100,000. Thirdly, Mr. Arrastrong held, in various
companies — 200,000 shares in Landmark - and these
were sold and agreed to be purchased by nominees of
Mr. Barton, and guaranteed by Mr. Barton personally 30
at 60 cents plus five cents unpaid dividend; a
total figure of approximately $120,000 - or $180,000.
Fourthly, Mr. Armstrong received options on 35
blocks of land in the Surfers Paradise Estate at
approximately half price, and this would amount to
a value of approximately $180,000.

Then, of course, there are numerous ancillary 
matters dealt with. There was a settlement of 
various litigation between the parties and matters 
of that kind, and Mr. Armstrong resigned from var- 40 
ious positions. It resulted in - in I think the 
words of Mr. Smith - "Mr. Armstrong getting out of 
the company on these terms". I would not like to 
say I had said everything.

HIS HONOUR: I will read the document in detail, 
but that will assist me to give certain respect to 
what you say.

MR. GRUZMAN: Q. Did you receive from Mr. Armstrong 
through the solicitor, these documents bearing Mr. 
Armstrong's signature — bearing date 13th January 50 
(handed to witness). Perhaps without you going 
through them, I will tender them and hand them to 
my friend. A. Yes, I have received.

(Documents sought to be tendered.)
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(Luncheon adjournment.) 

ON RESUMPTION;

PLAINTIFF 

On former oath:

HIS HONOUR: You are still on your former oath. 

MR. STAFF: I have no objection to these documents.

(Six deeds of guarantee of 13th January 196? 
tendered and admitted a s Exhibit "J".)

MR. STAFF: Your Honour will see that they are un- 10 
executed by the guarantor.

MR. GRUZMAN: I call for the counterparts of the 
deeds which now comprise Exhibit "J". (Not produc 
ed at this stage.)

I call for, without notice to produce, all 
the original agreements signed between any of the 
parties on the 17th or 18th January 1967? (Not pro 
duced at this stage.)

Q. Do you recollect the time of the day of the
17th that the document, which I think was Exhibit 20
"H", was signed? A. No, I cannot.

Q. That was signed where; at the Landmark of 
fice? A. Yes.

Q. Were Mr. Armstrong or his solicitor present?
A. No.

Qc Tell us what happened on the 18th? A. On 
the 18th January 1967 a settlement suppo sed to be 
taking place at 4.30 in the afternoon, and Mr. 
Grant from Dare Read Martin and Grant arrived at 
the time, and also was present was solicitors for 30 
myself, Peter Bowen from Gaden Bowen and Stewart, 
and Mr. Sullamon from Alien Alien and Hemsley re 
presenting Landmark Corporation Limited and John 
Bovill and Cotter, my co-directors in Landmark Cor 
poration Limited and the subsidiary, and the com 
pany secretary of Landmark Corporation Limited. We 
were waiting for the arrival of Mr. Smith 'with Mr. 
Hawley. ¥e were waiting for him to close to seven 
o'clock - or 6.30 about probably — and then we have 
realised that they were not coming; and we all 40 
went to the board room, and before the settlement 
started, Mr. Grant said to Mr. Sullamon if he agree 
ing to turn the clock back to 10 past five, and 
he agreed; and then heap of documents have been 
placed on the board table by both solicitors, and 
settlement started to take place, and it was fin 
ished about 8.30 the same night.

Q. There were many documents signed and cheques 
passed hands? A. Yes.

Q. And so on? A, Yes. 50
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Qo In point of fact were the two amounts of 
$100,000 paid to Mr. Armstrong's company? A, Yes.

Q, With respect to share options that you men 
tioned; how were the prices of the options arriv 
ed at? How were the prices for which the land was 
to be sold - land options? A. Land options.

Q. How were the prices, at which the land was to
be sold pursuant to the options, arrived at? (Ob
jected toj disallowed.) 10

Q. You mentioned discussions with Mr. Smith 
about options to purchase land? A. Yes.

Q. Did Mr. Smith say anything about a price at 
which those options would be made? A, He said Mr, 
Armstrong wanted an option at half-price of the 
pr i c e s .

Q, Half price? A. Half price of the existing 
prices.

Q0 By that you mean the prices which were anti 
cipated? A. Yes, printed prices, 20

HIS HONOUR; Q. Half price of the what? A. Print 
ed price list.

Q. Are you saying "price list" or "prices"? A. 
Price list which has been attached to the document.

MR, GRUZMAN: Q, At the time that you executed 
this agreement you knew it provided for you to pay 
a substantial sum of money for those shares? (Not 
answered. )

Q. In this agreement of the lyth January, you
knew that it provided for payment - a guarantee by 30
you of payment of a large sum of money for the
shares which were being sold by Mr. Armstrong to
you or your nominees? A. Yes.

Q. Did you have the money to comply with that 
agreement? A. No,

Q. What was your belief as to the present and 
future value of the shares which you agreed to buy 
at 60 cents plus five cents dividend? A. In my 
opinion the shares were worthless,

Q. What is the value of the shares today? A. 40 
Nil.

Q.

(interrupted. )

HIS HONOUR: He did not say that. You asked him 
and I rejected the question.

MR. GRUZMAN i I ask that that be struck out. (So 
ordered. )
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Q, I would like you to tell us firstly what was 
your opinion as to the value of the parcel of 
170,000 shares at 17th January 1967 if one wanted 
to either buy them or sell them? A. The parcel 
was of 300,000 shares, and my opinion of the 
value was worthless.

Q. Your own value of them was worthless? A. 
Yes.

Q. What was your opinion as to the future value 10 
of them? A. Same,

Q. Iftiy, if the shares had a certain value on the 
Stock Exchange on that day, do you express the 
opinion - on what basis do you express the opinion 
that the parcel of 300,000 on that date was worth 
less? A. I was better informed myself as the 
ordinary buyer on the market; and secondly, the 
shares cannot be marketed. There were no buyers 
for any quantity of shares on the market.

Q, "There were no buyers for any of quantity of 20 
shares on the market"? A. Yes.

Q. If somebody had put 300,000 shares on the 
market at that date, in your opinion what would 
have been the price? A. It would have gone down 
to practically nil and could not be sold.

(Price list of Landmark shares - Stock Exchange 
prices - tendered and without objection ad 
mitted as Exhibit "K".)

Q, Following the settlement, what was the next
thing that happened so far as it affected your 30
mind? A, I was telephoned Det. Pollington and ask
him about inquiries - (Objected to; pressed.)

HIS HONOUR: Mr, Gruzman now foreshadows tendering 
evidence to explain the delay between the execution 
of the documents and the institution of the suit. 
The present question is said to be relevant to that 
explanation, and that only.

The defendant objects to the tender of evi 
dence on delay as being irrelevant. It is put by 
defendants' counsel that explanation of the delay 40 
forms no necessary part of the plaintiff's case in 
chief. There is no defence of delay pleaded, and 
in such circumstances it does not seem to me to be 
relevant at this point of time to receive and con 
sider evidence purely related to the question of 
delay; and accordingly I reject the question.

By way of elaboration of what I have just 
said, I shall add that Mr. Staff does not contend 
that delay may not at a later stage of this suit 
become relevant. His contention merely being that ^Q 
it is not relevant at this stage. Unless and un 
til some significance is sought to be attached to 
delay on behalf of the defendant, I agree with Mr. 
Staff's submission that the delay is not presently 
relevant.
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MR. GRUZMANs Q. The two amounts,of $100,000 - 
that is the |200,000 which was paid to Mr. Armstrong 
or his company on the 18th January 1967; where did 
that money come from? A. From the funds of Land 
mark Corporation Limited.

Q. You have told us something about Mr. Hawley 
and Mr. Smith going on the board? A. Yes.

Q. Just tell us what happened about that after
the 18th January? A. I rang Mr. Smith on the 19th 10
January 196? at about 9 o'clock in the morning and
I asked him why he did not turn up to the board
meeting as he has been invited, and he said he and
Mr. Hawley have decided not to join the board of
Landmark Corporation Limited.

Q. On the 18th January 1967 did Mr. Armstrong re 
sign from the board of directors of Landmark? A, 
Yes.

Q. On or shortly after the 14th March 1967 did 
the company receive from Mr. Armstrong through Mr. 20 
Grant, as his attorney, an exercise of the option 
in respect of the groups of shares, and is this the 
document which you received. Do you recognise Mr. 
Grant's signature on the document? (Handed to wit 
ness.) A. Yes, this is the document,

(Exercise of option tendered and admitted 
without objection as Exhibit "L".)

(Folder containing TJ.D.C. correspondence — 
January 1967 - tendered and without objection 
admitted as Exhibit "M".) 30

Q. Would you have a look at the signature appear 
ing on this application for - each document attached 
to this file, and tell me whether you recognise the 
signature at the bottom? A. Yes, I recognise it 
as the signature of Frederick Hurae.

(Sought to be tendered; objected to; counsel 
made submissions.)

HIS HONOUR: At this stage I am not satisfied that
the car has sufficient relationship to the issues
to make the document admissible. 4O

(Form signed by Frederick Hume, being part of 
the documents produced by Traders Finance Cor 
poration, m.f.i. 6.)

MR. GRUZMAN: I re-tender the cheque from Southern 
Tablelands Finance Co. to Hume's Investigations of 
4th January, 1967. (Objected to; rejected.)

(Pacific Panorama Pty. Limited called on sub 
poena duces tecum. Mr. Grant, solicitor, ap 
peared in answer to the subpoena, and was 
questioned as under in relation to the docu- 50 
ments produced,)

MR. GRUZMANi Q. What is your full name? A. Robert
lan Grant.

Plaintiff, x, interposed 
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Q. You are appearing in answer to the subpoena 
to Pacific Panorama Pty. Limited? A. Yes.

Q. I think you are the solicitor for the defen 
dants, and you are a director of Pacific Panorama 
Pty. Limited? A. Yes.

Q. I think that company was served with a sub 
poena duces tecum, and do you produce to the Court 
the subpoena served on the company and such of the 10 
company's documents called for by the subpoena as 
are in New South ¥ales? A. Yes.

HIS HONOUR! Q. Does the company have any objection 
to the documents being seen, Mr. Grant? A. Yes it 
does.

Q. Are they currently required? A. There are 
books of account of the company, and monthly en 
tries have to be made in relation to them.

MR. GRUZMANs ¥e seek leave to inspect the documents.

I-EES HONOURj Q. Mr. Grant, do you have any objec- 20 
tion to folios 15 of the cash receipts and cash pay 
ments and folios 9 and 10 of the ledger being seen 
by the parties? I shall pass those down, if you 
would like to have a look at them. It seems to me, 
as at present advised, that those folios could be 
made available for inspection? A. The complete 
folios, or only the relevant entry concerning ——

Q. I am not concerned with the admissibility. I
am only concerned with whether I am exposing your
client, which is a stranger to the litigation, to 30
unnecessary and avoidable disclosure of its internal
affairs? A. This I would seek to avoid. I would
have no objection to the entry relating to the
cheque of ytli November, folio 15.

Q. That is the cash book, is it? A. Yes.

Q. And I think the ledger account? A. The same 
entry in the ledger account. The corresponding 
entry in the ledger account.

Q. In the ledger account that has the name of
A.E. Armstrong Pty. Limited on those folios - I 40
think it is folios 9 and 10? A. Yes.

Q. As at present advised I think it is not un 
reasonable that the whole of that ledger account 
should be made available. I do not want to dis 
close what is in it in argument, Mr. Grant, if you 
want to press the confidential nature of what is 
there, but you will observe the title in the cash 
payment entry and then the name of the account to 
which that has been carried in the ledger? A, I 
observe this. I would ask your Honour to limit any 50 
inspection to those two entries, and perhaps to the 
account heading of folio 10.

Q. What is there that, in the interests of Pacific
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Panorama, you feel you would prefer not to have 
disclosed? A. There are a large number of entries. 
There are inter-company cash transactions and inter 
company loan transactions which are of no relevance 
to this case.

HIS HONOUR: Mr. Gruzman, such portions as I make
available to you should, I think, only be made
available to you, your juniors or your solicitor. 10
I do not fetter you in respect of the questions you
may put, but merely in respect of any inspection.
I think that those folios should be made available.
I will make them available for inspection by you
and your two juniors and your solicitor. That will
be folios 9 and 10 of the ledger arid two folios
number 15 in the cash book.

MR. GRUZMAN: There is one additional matter. I am 
instructed that the actual subpoena in this case 
was served on Mr. Thorpe, the secretary of the com- 20 
pany. It has been answered by Mr. Grant, as a dir 
ector of the company. These books of the company 
would be under the control of its board and, al 
though some of them are in Queensland, I submit we 
are entitled to have them brought here under the 
subpo ena.

HIS HONOUR: What are you asking me to do, Mr. Gruz 
man?

MR. GRUZMAN: Perhaps I should indicate that I will 
call Mr. Thorpe on the subpoena that was served on 30 
him tomorrow morning, unless my friend is prepared, 
or Mr. Grant is prepared to say that they will get 
the remainder of the books brought down from Queens 
land.

HIS HONOUR: What is that address in Pitt Street?

MR. GRUZMAN: My instructing solicitor tells me
that it is the address of the company in New South
Wales. That is where Mr. Thorpe is, and where all
the Armstrong companies are, and where Mr. Thorpe
was served. 40

HIS HONOUR: Qa Mr. Grant, what is the position 
regarding the remaining documents covered by the 
subpoena? Will they be forthcoming on a voluntary 
footing, or is it sought that that appropriate 
process under the Service and Execution of Process 
Act if necessary be issued? A. They can be 
brought down. There is only the question about 
time, and the requirements of the Companies Act to 
keep them at the registered office.

HIS HONOUR: I should think if they could be brought 50 
down and brought to Court when the hearing is re 
sumed next Tuesday?

Is that satisfactory, Mr. Gruzman?

MR. GRUZMAN: Yes.
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MR. GRANTs Steps will be taken to do that. 

(Call on subpoena concluded.)

MR. GRUZMAN; ¥ould your Honour allow me to no- 
tionally re-tender what I might refer to as the 
dog incident at Surfers Paradise as a matter affect 
ing Mr. Barton's mind? At the time that evidence 
was tendered - I think it would have been the first 
of the evidence tendered on that basis; indeed, I 1O 
am not certain it was put on that basis - in the 
light of your Honour's subsequent rulings in our 
submission that evidence is admissible on that 
basis that it would have had a marked affect on Mr. 
Barton's mind in any matter in which Hume, guns, 
and such matters were mentioned.

HIS HONOUR: This is the evidence about the shoot 
ing of the dogs?

MR. GRUZMAN: Yes, and what Mr. Armstrong was pre 
pared to order Hume to do. 20

HIS HONOUR: X don't think I am prepared to recon 
sider that,

MR. STAFF: ¥e have the contracts my friend called 
for. There are one or two which we cannot locate 
at the moment. There is a note there of those that 
are missing. I think one is in the course of re 
gistration still.

MR. GRUZMAN: Doubtless my friend would wish to
commence his cross-examination. Perhaps I may have
an opportunity to examine these, and re-open on 30
them at a later stage if necessary?

HIS HONOUR: You can tender them in the morning.

PLAINTIFF 

CRO SS- EXAlvlI NATION:

MR. STAFF: Q. Mr. Barton, you told us some time 
ago that some $200,000 was paid to what you de 
scribed as the Armstrong companies on settlement, 
I think, on 18th January of the transaction of which 
you have given evidence. Do you recall that piece of 
evidence? A. Yes. 40

Q. What was the $200,000 paid for, and to which 
company was it paid, Mr. Barton? A. $100,000 has 
been paid to Finlayside Pty. Limited, owners of 
2000 shares in Paradise Waters (Sales) Pty. Limited, 
and $400,000 has been paid to Southern Tablelands 
Finance Pty. Limited, and one company controlled by 
Mr. Armstrong lent fresh another $300,000.

Q. Anything else you want to say? A. That is 
the end of the question,

Q. $200,000 was not paid to the Armstrong 50
R.I. Grant, x on sub 
poena duces tecum, excused. 
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companies on settlement, that correct? A. A net 
$200,000.

Q. So that $100,000 you say was paid to Finlay- 
side? A. Yes.

Q. $400,000 was paid to - A. Southern Table 
lands Finance.

Q. Southern Tablelands Finance? A. Yes.

Q. And you say you got $300,000 back from anoth 
er Armstrong company? A. Yes. 10

Q. ¥ell, how did you get that? That §300,000? 
A. I don't understand your question. If you can 
clarify it for me, please? Can you clarify the 
question?

Q. You don't understand that question of how you
got $300,000 from one of the Armstrong companies?
A. I got it?

Q. How Landmark, or whoever got it, got it. You 
don't understand? Is that what you are saying? 
A. I don't understand what you mean by how I 20 
got $300,000. I have not got any money.

Q. You told us that $300,000 was paid on this 
date of settlement by one of the Armstrong com 
panies? A. Yes. Has been lent on the security 
for Paradise Waters Estate.

Q, To whom was it paid? A. It was paid to the 
company's solicitor.

Q. To whom? By cheque? A. I beg your pardon? 

Q. By cheque? A. Yes, I think so.

HIS HONOUR! Q. I didn't hear the answer. A. I 30 
think so.

MR. STAFF: Q. By a bank cheque? A. I have no 
recollection.

Q. Have you any recollection of which company - 
of the person in whose favour that cheque was 
drawn? A. Person?

Q. Or company? Have you any recollection of the
person or company in whose favour that cheque was
drawn? A, I think it was Paradise Waters (Sales)
Pty, Limited, but I can't be sure. 40

Q. You were managing director of all these com 
panies in the Landmark group? A. Yes.

Qo You had a very close association with their 
affairs? A very close acquaintance with their af 
fairs? A. Yes.

Q. You did all the business yourself, did you 
not, with the aid of clerical staff? A. What do 
you mean, I did all the business?
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Q0 You were controlling the whole of the business 
affairs? A. Yes. The board of Landmark Corpora 
tion was controlling it, and I was managing direc 
tor of that company.

Q. Chairman of the board? A. By accident, yes.

Q. You were, I think, managing director of the 
subsidiary companies too, weren't you? A. Yes.

Q. You tell me you don't recollect whether the 
£300,000 which was paid to one of the Landmark 10 
group of companies was paid by bank cheque or not, 
is that right? A. Mr. Staff, I don't know if you 
want to confuse me, or not. You are talking about 
£300,000 now.

Q. I am sorry. $300,000. A, Would you repeat 
the question, please?

Q. You don't recall whether or not the $300,000 
was paid by bank cheque, do you? A, I cannot be 
certain, but I think it was a bank cheque.

Q. What I want to put to you is that that $300,000 20 
was paid to one of the Landmark group of companies 
by Southern Tablelands Finance Pty. Limited? A. I 
already told you that one of the companies controll 
ed by Mr. Armstrong -

Q. You don't know xvhether it was Southern Table 
lands Finance or not? A. No.

Q. No recollection? A. So many changes have 
been ma e of lending and repaying and relending of 
this Paradise Waters money and from time to time 
Finlayside, George Armstrong & Sons, and Southern 30 
Tablelands Finance was the lender from time to time.

Q, You are a careful man, aren't you? A. Yes,
I am.

Q. You are always careful in your affairs and 
your answers to questions? A, I think I am rea 
sonably careful, yes.

Q. Are not you always careful? A. Yes, I am.

Q. I suppose particularly careful when you are 
under oath? A. Yes, most certainly.

Q. And you have sworn here on a number of occa- 40
sions that prior to January 196? at the time of
this settlement your company owed some $400,000 -
your companies owed some $400,000 to Southern
Tablelands Finance Company, haven't you? A. I
would like to see the transcript.

Q. What is your recollection now as to whom that 
money was owed by Landmark Corporation - that is, 
$400,000, during November and December 1966? A. 
Southern Tablelands Finance Pty. Limited.

Q. Of course, you had considerable concern 50
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during November and December 1966 with some litiga 
tion which was proceeding between various of the 
Landmark companies on the one hand and a company 
Finlayside Pty. Limited on the other, didn't you? 
A. Yes. Finlayside - it was a company controll 
ed by Mr. Armstrong.

Q. You recall, do you not, that there was a pro 
ceeding brought by Finlayside Pty. Limited against 
Paradise Waters (Sales) and other companies in the 10 
Landmark group? A, Yes.

Q. And that was in November-December of 1966? A. 
Yes.

Q. And you were vitally concerned as managing 
director of the company with what was happening in 
these proceedings, weren't you? A. I was not 
greatly concerned.

Q. You were also aware, weren't you, that at the 
same time some proceedings were continuing - A. I 
beg your pardon? 20

Q, You were aware at the same time there wer.e 
some proceedings going on between George Armstrong 
& Son Pty. Limited and companies in the Landmark 
Group? A. When was that?

Q. November-December 1966? A. I said before I 
don't know which companies controlled by Mr. Arm 
strong was suing exactly what companies of Land 
mark, but I know what it was all about.

Q. You don't remember who the parties to the li 
tigation were in November and December 1966? A. 30 
Yes, I remember Paradise Waters (Sales) Pty. Limited 
on the one hand and Finlayside on the other.

Q. Do you recall that there was another piece of 
litigation as well? A. Some litigation regarding 
the inspection of proxies.

Q. Do you recall that there was another suit 
against some of the Landmark companies by George 
Armstrong & Son Pty. Limited at the same time? A. 
Yes, I recall that.

Q. And you tell us you don't recall to whom the 4o 
sum of $400,000 - to which company the sum of 
$400,000 principal was owing in November-December? 
A. I said it was owing to Southern Tablelands 
Finance Pty. Limited.

Q.
it? A, Yes,

And that is still your best recollection, is 
, Yes, that is my best recollection.

Q. You have no doubt about it? A. That is my 
best recollection. That is as far as I can go.

Q. Your recollection is very good, is it? A. 
Yes, it is.

Q. You remember dates and places and times well? 
A. Yes.
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Q0 You are not one of those people who have to 
rely on notes or records as to the dates on which 
various events occur? A. No, 1 am not one of those 
persons.

Q, You are a lucky man. May I take it also that 
you are one of those fortunate people who can re 
member quite clearly, long after the event, names 
of people and places and conversations which took 
place? A. Yes. 10

Q. Now I think, Mr. Barton, you told us the other 
day that you first had some contact with Mr. Arm 
strong about 1962 or 1963? A, Yes.

Q. And that, I think, was at a time when your 
company, Home Septic Tanks, or a company of that 
description, with which you were associated was do 
ing some business with Factors? A. Australian 
Factors Limited. Not Factors. Factors is the old 
er company. Australian Factors Limited.

Q. And the business you did brought you into con- 20 
tact with some of the executive officers of Austra 
lian Factors Limited? A. That is right, yes.

Q. They in turn ultimately introduced you to Mr. 
Armstrong, did they not? A. Will you repeat the 
question?

Q. They in turn introduced you to Mr. Armstrong? 
A. Not they. Mr. Walter Lammerton, who was then 
the managing director of Australian Factors Limited, 
and also a director of Landmark Corporation Limited.

Q. And he introduced you then to Mr. Armstrong? 30 
A. Yes.

Q. And I think sometime after you met Mr. Arm 
strong on the first occasion you then had some dis 
cussion with him, did you not, about the prospects 
of joining Landmark, or, as it was then known, 
Palgrave Corporation? A. Yes.

Q. And I think you asked Mr. Armstrong if he
might arrange that you could work for some two or
three months in Landmark to see whether you liked
it, and whether they liked you? A. No. 40

Q. Your recollection is quite clear about that? 
A. Very clear.

Q. I think you were appointed general manager of 
Landmark Corporation as it is now known, as from 
1st July 1963s weren't you? A. Yes.

Q. That appointment was made, do you recall, on 
19th July 1963? A. No, it has been made on 1st 
July.

Q. You, of course, were not a member of the
board at that time, were you? A. I was not. 50

Q. And you, I think, were working at Palgrave
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Corporation in April of 1963> were you not? A, In 
April?

Q. Yes? A. Yes.

Q. And you had some three months or so before 
you became general manager? A. I was not working 
there. I had permission from Mr. Armstrong and Mr. 
Lammerton to look into the affairs of Palgrave Cor 
poration Limited in a view that if I think the prob 
lems there can be solved by me I will sell my pri- 10 
vate company and be prepared to join as general 
manager.

Q. Anyway, you joined in July 1963 as general 
manager? A. Yes.

Q. And some months later you, I think, sold your 
private company to Landmark Corporation? A. Not 
some months later. I sold it on 1st July. The 
document has been executed only later.

Q. And the purchase of Home Holdings Pty. Limited
was completed on 18th October, 1963? A. About that 20
time, yes.

Q. I think it was just a little later that Mr. 
Bovill joined the board of Palgrave as a director? 
A. Yes.

Q. And then in July of 1964 your position as 
general manager was reviewed by the company, wasn't 
it? A. In July 1964?

Q. Yes. A, Yes.

Q. And about that time your remuneration and com 
missions were reviewed and increased, do you recall? 30 
A. My answer is no to one and yes to the other.

Q. Your salary stayed the same, you say? Au I 
beg your pardon?

Q. You say your salary went up? A. Yes.

Q. And your commission went up? A. Commission 
ceased.

Q. Your commission - A. Is finished.

Q, Your recollection is that in July the arrange 
ment under which you took a salary together with 
Commission or bonus terminated in July 1964? A. 40 
Yes.

Q. That is your recollection? A. Yes. 

Q. Is it? A. Yes.

Q. I show you the minutes of the meeting of 
directors of Palgrave Corporation, 7th July 1964. 
Will you have a look at the minute under the side 
heading "general manager's remuneration"? A. Yes.
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Q, Just read it, will you? Read it to yourself. 
A 0 Yes, I have read it.

Q, You have read it? A. Yes.

Q, Is it still your recollection that the ar 
rangement for commission or bonus on profits ter 
minated in July 1964? A. Mr. Staff, before you 
asked rne the question we were talking about commis 
sion. Now you are talking about bonus. They are 
two different things. 10

Q. You just answer the question I asked you. Is 
it still your recollection that the arrangement for 
a commission or bonus from profits terminated at 
July 1964? (Objected to; question withdrawn.)

Q. Mr. Barton, in July of 1964 your remuneration 
as general manager was fixed at a basic salary of 
£8000 per annum? A, Yes.

Q 0 Together with an annual bonus upon consoli 
dated net profit before tax in excess of £100,000 at 
two per cent,, a bonus of three per cent., upon 20 
consolidated net profit between £200,000 and 
£300,000, and a bonus of four per cent, for every 
pound over £300,000? A. Yes.

Q. You agree that that arrangement was made on 
1st July 1964? A. Yes.

Q. At that time, of course, you were on quite 
friendly terms with Mr. Armstrong, weren't you? A. 
Fairly friendly.

Q. Only fairly friendly? A. Yes.

Q. Were you not on quite friendly terms with Mr. $0
Armstrong in September 1964? A. Mr. Staff, I
\flould like you to qualify what "friendly terms"
means. If I agreed with Mr. Armstrong's activities
or I was friendly to him or him friendly to me2 I
would like to know what you mean me to answer.

Q. ¥ell, with whatever meaning "friendly" has to 
you, were you on friendly terms with Mr. Armstrong? 
(Objected to; question withdrawn,)

Q, In September 1964 Mr. Armstrong, I think, 
went away for some time and appointed you as his 40 
alternate director, didn't he? A. I beg your par 
don? I can't hear you very well.

Q. In September 1964 Mr. Armstrong appointed you 
as his alternate director for meetings of Palgrave 
Corporation, didn't he? A. I think it was August 
or September, yes.

Q. And I think in October you then became manag 
ing director, is that right? A. That is right.

Q. And thereafter you acted as such during the
early part of 1965. I think you were considerably 50
concerned in negotiations in relation to the
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proposed purchase of Macintosh Island? A. Yes,

Q. And ultimately you reported to tlie board on 
that matter? A. Yes.

Q. And strongly recommended the purchase on the 
terms which you had negotiated? A. That is right,

(Further hearing adjourned to 10 a.m., on 
Thursday, 23rd May, 1968.)
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IN EQUITY No, 23 of 1968

CORAM: STREET, J, 

BARTON v. ARMSTRONG & ORS. 

SIXTH DAY; THURSDAY 23rd MAY, 1968.

HIS HONOURS There is a correction on p. 23 of the 
transcript I wish to point out. It is on the 
eighth line above the word "PLAINTIFF". There is 
the phrase "at the present point of time" which I 
think should come out.

(Bank of N.S.W. called on subpoena duces 10 
tecum by Mr. Staff. T.M. Finlay, an officer 
of the Bank of N.S.W., appeared in answer to 
the subpoena. Mr. Finlay produced the docu 
ments called for in the subpoena, together 
with a copy of the subpoena, and stated that 
the Bank has no objection to the documents 
produced being seen by the parties, nor were 
the documents required urgently by the Bank. 
Excused,)

(United Dominions Corporation called on sub- 20 
poena duces tecxun by Mr. Staff. Mr. R. P. 
Woodward, an officer of United Dominions Cor 
poration, appeared in answer to the subpoena. 
Mr. Woodward produced the documents called 
for in the subpoena, together with a copy of 
the subpoena, and stated that there was no ob 
jection to the documents produced being seen 
by the parties, nor was their return required 
as a matter of urgency. Excused.)

(Ezekiel Solomon called on subpoena duces 30 
tecum by Mr. Staff. Mr. Master-man, of coun 
sel, appeared to answer the subpoena on behalf 
of Mr. Solomon and objected to the production 
of the documents on the ground of privilege. 
Following argument his Honour stated that he 
would defer any further proceedings on the 
subpoena until Mr. Staff raised the matter at 
a later point of time.)

(Plaintiff called on subpoena duces tecum by
Mr. Staff. The plaintiff produced a copy of 40
the subpoena and stated that he did not have
the documents called for in the subpoena.
Excused.)

(Sergeant Anderson recalled on subpoena duces 
tecum by Mr. Gruzman, and questioned as here- 
under,)

MR. GRUZMANs Q. Your name is I an Barry Anderson? 
A. Yes.

Q. You are recalled to give further answer to
the subpoena served on the Commissioner of Police, 50
which you first answered, I think, on Tuesday? A.
Yes.

Q. In the meantime have you looked and obtained

I. B. Anderson, x on 
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certain further documents which answer that subpoena? 
A. Yes. A note book of Const. J.D. Flanagan, 
page 29 and part page 30, under date 13th August 
1967; and diary of Det. Snr. Constable Garth, part 
of p.23, dated 13th August 196? and the diary of 
Const. J.D. Flanagan, part of p.32 and part of p.33 
under the date 13th August 1967«

HIS HONOUR: Q. Is the return of these documents 10 
required as a matter of urgency? A. In respect of 
the note book there is no great urgency for its re 
turn. It is a complete note book. I ask that the 
two diaries be returned. I have prepared photostat 
copies of the material in the relevant entries which 
may remain with the Court.

MR* GRUZMAN: ¥e do not seek to retain the diaries.

HIS HONOUR: Q. You may retain the diaries, if you 
will leave the photostats,.

Is there any objection to these being seen? 20 
Do you wish me to follow the same course with these 
documents as on the last occasion? A, Yes.

HIS HONOUR: Do you wish to see them, Mr. Gruzman? 

MR. GRUZMAN: I do.

HIS HONOUR: I think that these documents are rele 
vant to the subject matter that is being investigat 
ed, and I shall make them available only in so far 
as they are not masked.

SGT. ANDERSON: There is another document mentioned
in the note book under the heading "List of Property". 30
I made inquirie s about that, and that do cument was
destroyed after being transcribed on to other
material which has already been produced.

HIS HONOUR: It is mentioned in the diary.

SGT. ANDERSON: It is mentioned in the note book, 
too.

HIS HONOUR: These documents will be placed with 
the documents produced last week, and they will be 
made available for inspection.

(it was arranged that at a convenient stage 40 
the note book should be released to Sgt. 
Anderson and that a photostat copy of the 
relevant entries should be produced to the 
Court. Sgt. Anderson excused.)

PLAINTIFF 
On former oath:

HIS HONOUR: Q. Mr. Barton, you are still on your 
oath to tell the truth? A. Yes, your Honour.

MR. STAFF: Q, Mr. Barton, you told me yesterday

I.B. Anderson, x on sub 
poena duces tecuxn, excused. 
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that you had, in 1965> investigated the Macintosh 
Island project, which became really the Paradise 
Waters Estate? A. Yes.

Q. And you submitted a report to the Board of 
Landmark - then Palgrave Corporation Limited - 
recommending the purchase of that? A, Yes.

Q. At that time I think the company had in mind , 
developing the estate in conjunction with Stocks & 
Holdings Limited? A, Some negotiation was going 10 
on with Stocks & Holdings.

Q. And 3>"our recommendation was a specific recom 
mendation as to the price to be offered for the 
purchase of the estate, wasn't it? A. I can't 
catch that.

Q. You put to the Board your specific recommen 
dation as to what price should be offered to pur 
chase the estate? A. Yes,, It is attached to the 
minutes of the Board meeting.

Q» You regarded the purchase on that basis as be- 2O 
ing a very satisfactory one for the company, didn't 
you? A. Yes. In that conditions.

HIS HONOUR: "Yes, it was - "? A. Yes, in the con 
ditions attached to the purchase.

MR. STAFF: Q. And your view continued that the 
company had - after it purchased the estate - had 
made a very good buy for a long time, didn't it? A. 
Yes.

Q. I think in February 1966 negotiations with
Stocks & Holdings for the joint development of the 30
estate broke down, did they not? A. I don't know
the exact date when it broke down, but at some
stage it did.

Q. Early in 1966? A. Yes, it is possible.

Q. And do you recall that as a result of that 
some variations of the arrangement which had been 
made to purchase the estate were made with the ven 
dors? A. Yes. (Objected to; allowed.)

Q. In relation to the original negotiations for
the purchase of Paradise Waters Estate and in the 49
subsequent variation in negotiations your dealings
were primarily with Mr. Armstrong, weren't they?
A. Yes,

Q. And in the end you regarded your negotiations 
with Mr. Armstrong as having produced to the com 
pany a very satisfactory state? A. Yes. I regard 
ed it as a very advantageous purchase for Landmark 
because Mr. Armstrong lent all the money which was 
necessary to purchase Goondoo Pty. Limited which 
owned this development - Paradise Waters Estate. 50 
In my opinion the company got the project without 
putting up a penny.
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Q, Without putting up any money? A. Yes.

Q. Throughout your negotiations with Mr. Arm 
strong throughout this period of time they were 
friendly and amicable negotiations, weren't they? 
A. Yes,

Q. I think you told us the other day that at an
early stage in your association with Mr. Armstrong
you had become associated in a business venture
called "The Sands"? A. Yes. 10

Q. And that was a project in Surfers Paradise 
wasn't it? A. Yes.

Q0 And it was carried out by a company called 
Pacific Panorama Pty. Limited or Pacific Panorama 
(Sales) Pty. Limited? A. Pacific Panorama Pty. 
Limited.

Q. And I think your part in that project, which
was the building and sale of a multi-storeyed home
unit building, was to provide services in the form
of advice and know-how in respect of the planning, 20
design, construction and sale of the units? A.
Yes.

Q. The building, I think, was built by Mainline 
Constructions, is that right? A. Yes.

Q. You provided some services for the company, 
Pacific Panorama Pty. Limited, in the respects that 
I have mentioned? A. Yes.

Q. Know-how, and so on? A. Yes.

Q. Your arrangement with Mr. Armstrong original 
ly was that you should provide these services. 30 
That was never reduced to writing in the beginning, 
was it? A. Zt was not.

Q. And I think Mr. Armstrong or his companies -
one or more of his companies - provided the finance
for the project? A 0 Very little finance. Most of
the finance came from outside sources.

Q. That project was not completed, I think, un 
til sometime in 1966, was it? A. Yes.

Q. ¥ell into 1966? A. Yes.

Q. And your relations with Mr. Armstrong through- 40 
out the continuation of that project were friendly 
and amicable, weren't they? A. Until the middle 
of July it was fairly amicable.

Q. Up to the beginning of July - the beginning 
of 1966 - would you agree they were friendly and 
amicable? That your relations with Mr. Armstrong 
were friendly and amicable? A. Beginning of 1966?

Q. Yes. A. Yes. I did not agree with Arm 
strong's business methods or did not agree to many 
things, but it was fairly - ^0
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HIS HONOURj I am sorry, I could not hear that. 
A c I did not agree with his business methods or 
did not agree with many business activities of Mr» 
Armstrong. I always told him what was my opinion. 
But it was fairly friendly.

MR. STAFF: Q0 You had from time to time, no
doubt, disagreement as to what course ought to be
pursued on a particular matter or on particular
matters, did you? A. I beg your pardon? 10

Q. You had disagreements with him from time to 
time as to what ought to be done in a business 
sense in relation to particular matters? A. In 
Landmark, yes.

QC Not in any of the other matters with which 
you were associated with him? A. No. I have not 
been associated with him in any other matter.

HIS HONOUR: Q. I did not hear that? A. I has
not been associated with him in any other business
matter except - 20

Q. I still have not got that.

MR. GRUZMANs "I have not been associated with him 
in any other business matter except this project.!1

MR. STAFF: Q. In April 1964 I think - 1966, I am 
sorry - in April 1966, Mr. Barton, you commenced to 
discuss with Mr. Armstrong and Mr. Goodwin another 
business venture, didn't you? A, Yes.

HIS HONOUR: Goodwin, or Goodman? 

MR. STAFF: Goodwin.

Q. That, I think, was a business venture which 30 
you and Mr. Armstrong had contemplated that you 
would subscribe £60,000 each, wasn't it? A e It 
was not.

Q. Was not the basis of the proposal that each 
of you and Mr. Armstrong should put in, if you de 
cided to go ahead with the transaction, £60,000 
each? A. No.

Qo Wiat is your recollection of the amount that
you and he contemplated subscribing? A. I would
have to go a little bit further back to answer 40
properly. To answer I will have to go a little bit
further back.

Q. You say you can't answer that question? A. 
Not in that sense.

Q. You did have a discussion with Mr. Armstrong 
in April 1966 and with Mr. Goodwin about the pos 
sibility of you and Mr. Armstrong entering into a 
venture with Mr. Goodwin concerned with the salvage 
of a ship off the Australian Coast in the Pacific 
Ocean, did you not? A. Yes, I had a discussion, 50 
yes.
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Q. And did not that discussion proceed with Mr. 
Goodwin on the footing that you and Mr. Armstrong 
would each, if you decided to go ahead with the pro 
posal, put in £60,000? A. I cannot answer this 
question unless I can say what happened on the first 
discussion with Mr. Armstrong.

Q. Mr. Armstrong, I think, first referred that 
proposal to you to see whether Landmark or one of 
the Landmark companies would be interested in it, 10 
didn't he? A. Yes. (Objected to; allowed.)

Q. And I think your immediate answer to Mr. Arm 
strong was that Landmark would not be interested? 
A. Yes. I told Mr. Armstrong this speculating 
type of transaction cannot be any proposition for 
Landmark.

Q. Then you and Mr. Armstrong discussed with Mr. 
Goodwin the possibility - and I do not suggest it 
was any more than a possibility - that you and Mr. 
Armstrong might enter into the transaction? A. 20 
Yes. I wanted to keep this ship away from Landmark 
and to try to shift it in the direction which is not 
affecting Landmark.

HIS HONOUR: Q. I am sorry, I could not hear that. 
"I tried to shift it in the direction ..." A. 
"Where it is not affecting Landmark."

MR. STAFF: Q. You thought in the first instance -
your first impression was that it might be a good
commercial venture? A. My first impression was
that the course has been recommended by Mr. McCrossen, 30
and he is an actuary, and according to Mr. Armstrong
Mr. McCrossen told him it is a good proposition -
that they don't want to be involved in it because it
is very speculative, and I think it was worthwhile
to look into it and investigate it,

Q. At any rate, during April 1964 (sic) you had 
some investigations carried out about tile title to 
the ship and the like, didn't you? A. No.

Q. By your solicitor? A. No.

Q. Or Mr. Armstrong's solicitor? A. Mr. Arm- 40 
strong's solicitor, yes.

Q. And you gave consideration to going in to a 
venture of some magnitude with Mr. Armstrong at that 
point of time? A. No it was not. (sic).

Q. Mr. Barton, would not you agree that had you 
decided that the proposal made by Mr. Goodwin was 
a worthwhile commercial proposal you would, in April 
1966, have been quite happy to enter into a joint 
venture arrangement with Mr. Armstrong?

HIS HONOUR; Mr. Staff, you have got 1966 and 1964 50
sprinkled through this. Which is it? 1966 or
1964?

MR. STAFF: 1966. I withdraw that, and I will put
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it again. Would you agree that during April 1966, 
had you come to the conclusion that the Goodwin 
proposal was a worthwhile commercial venture you 
would have been quite happy then to enter into the 
joint venture with Mr. Armstrong? A. No.

Q. And at that time you would instictively have 
described Mr, Armstrong, if anyone had aaked you, 
as your friend, wouldn't you? A. No. I would de 
scribe him as chairman of directors of Landmark 10 
Corporation Limited.

Q« You would not have described him as your 
friend in April, 1966? A. I don't think Mr. Arm 
strong has ever been my friend. ¥e had a very fair 
business relationship.

Q. And you, I suppose, would certainly not have 
described Mr. Armstrong as "my friend" in September 
1966, would you? A. In September 1966? No.

Q. You are quite sure about that? A, Yes.

Q. It would be quite impossible for you to de- 20 
scribe him truthfully as "my friend" in September 
1966, wouldn't it? Don't look at Mr. Gruzman. Just 
answer the question? A. I don't need to look at 
him. I am just - can you repeat the question?

Q. It would be quite impossible, wouldn't it,
for you in September 1966 to have described Mr.
Armstrong truthfully as "my friend". That would
have been quite impossible in September, 1966, for
you to have described him as "my friend"? A. Yes,
I could not say that Mr. Armstrong is my friend. 30

Q« If you had said that in September 1966 it 
would have been a lie, wouldn't it? A. I don't 
accept that description.

Q, It would not have been true, would it? A. 
It would not be completely true.

Q. Completely? A. It would not be completely 
true.

Q. It would not have been at all true, would it,
according to you? A. I already answered it, Mr.
Staff. 40

Q. I think in the course of your relationship 
with Mr. Armstrong you very often dined with him 
at public places, and elsewhere? A. I don't 
know what you call "very often" I can say we had 
business lunches and went out of the office togeth 
er to have lunches with other people - other busi 
ness people - and privately I probably had dined 
with him or been at a party with him probably four 
or five times in a year.

Q. You and Mrs. Barton and Mr. and Mrs. Arm- 50
strong dined together on numerous occasions? A.
Yes.
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Q. And you dined both on occasions when there 
•were only you and Mr. and Mrs. Armstrong or your 
wife, and when other outsiders were present? A. 
When other outsiders were present.

Q.. And you took your wife and family from time 
to time to the airport to see Mr. Armstrong off, 
didn't you, when he went away? A. I took my wife,
yes.

Q. Your wife and your family? A. Yes, I think 10 
my wife and my son.

Q. You did that on a number of occasions, didn't 
you? A. On two occasions.

Q. And you went to see Mr. Armstrong off when he 
went away in 1966, didn't you? A, Yes.

Q. And I think you were invited by Mr. Armstrong 
along with Mr. Honey in August 1966 for the opening 
of Parliament, weren't you? A. No. I has been 
invited,

Qo You were invited? A. Yes, and I passed over 20 
my invitation to Mr. Ho.ney because he was more in 
terested to see the opening of the Parliament and I 
thought I give him the benefit of it.

Q. And this is at a time when your relations 
with Mr. Armstrong were very bad? A. What is the 
time?

Q. August 1966? A. Yes.

Q. And on numerous occasions you were invited
and went to Mr. Armstrong's home, didn't you? A.
Taking about three years from 1963 till 1966 I has JO
been invited to Mr. Armstrong's home probably two
or three times for dinner and I has been invited
for three or four parties there when a number of
people was present.

HIS HONOUR: Q. I did not hear the last? A. Three 
or four parties, where a large number of people was 
present.

MS. STAFFs Q. You were invited to his home during
1966 and went, didn't you? A. Partly correct.
It is definitely not after July 1966. I has not 40
been to Mr c Armstrong's place.

Q. In July 1966 you had dinner with your wife, 
yourself and the Vassey's at the Gap Tavern? A. 
Yes.

Q. With Mr. and Mrs. Armstrong? A. Mr. Vassey 
invited us.

Q. I think also in 1966 you were invited to the 
Australian Club Cocktail Party by Mr. Armstrong? 
A. What time in 1966?

Q. Don't you recall? Aa I was in there once. I 50 
don't know which time.
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Q, (Approaching witness with photograph.) I 
want you to look at a photograph. Just look at the 
photograph, will you? A. Yes.

Q. Do you recognise the people in the photograph? 
A. Yes.

Q. I think they are yourself and Mr. Armstrong 
side by side? A. Yes.

Q. Your son? A8 Yes.

Q. And your wife? A. Yes. 10

Q. Alongside your son? A. Yes.

Q. And Mrs. Armstrong? A. Yes.

Q. And Miss Armstrong? A. Yes.

Q. And Mrs. Dakin, is it? I can't read the name 
my friend has here. Can you recognise the next 
one? A. She is an old friend of Mrs. Armstrong, 
going back for many years.

Q. Who else? Who is the gentleman? A. This 
gentleman is a very old friend and escort of Mrs. 
Armstrong. His naiae is Morton Cansdale. 20

Q. Will you agree that that photograph depicts 
a happy group of people? A. Wo.

Q. You have got a broad smile on your face, 
haven't you? A. Will you show me the photograph 
please? I would like to look at something in the 
photograph.

HIS HONOUR: Q. Do you want to qualify your last
answer? You were asked did you agree that it shows
a happy group of people? A0 I say it shows a
group of people - not a happy group of people, 30

MR. STAFF: Q. You would not agree that the people 
present appear to be a happy group of people? A. 
No. I was not happy myself. Therefore it cannot 
be a happy group,,

Q. You had a broad grin on your face, didn't 
you? A. When a photograph is taken you are told 
"cheese" or "smile", and you just smile.

Q. The photograph was taken on an occasion when
an. Armstrong was leaving for abroad, wasn't it?
A „ Ye s. 40

Q. Taken at the airport? A. Yes.

Q. And typical, isn't it, of the sort of occar- 
sion on which you saw Mr. Armstrong off on a num 
ber of occasions. (Objected to; rejected.)

(Photograph tendered and marked Exhibit 2.)

Q. I think in the middle of the front row is Mr. 
Armstrong's second daughter? A. Yes.
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Q 0 You, I think, left this country on overseas 
trip - on an overseas trip - in May - ? A. May I 
qualify my last answer before this question?

HIS HONOUR: Yes.

WITNESS: When this photograph was taken I gave a 
small cocktail ring to Mrs. Armstrong made by my 
brother and I told her that -

HIS HONOUR: You cannot say that, Mr. Barton. You
do not have to take this, Mr. Staff. 10

MR. STAFF: Q. You, I think, left for overseas in 
May - late-ish May in 1966? A. Yes.

Q» And you returned towards the end of June 
1966? A. Towards the end, yes.

Q. I beg your pardon? A. Yes.

Q. And I think you had originally anticipated 
being away for another month or so, had you not? 
A. About another two weeks.

Q. Another two weeks? A. Yes.

Q. Your trip abroad was cut short by a decision 20 
of the Board to ask you to return for a particular 
meeting, wasn't it? A, Yes.

Q. And you returned for a meeting of the Board 
on 26th June, do you recall it? A. I don't know 
whether it was the 26th or 27th. It was towards 
the end of June. Very close to the end of June.

WITNESS: I would like to qualify my last answer. 
I has been telephoned by Joseph Stewart, the com 
pany's secretary, and he reached me I think in New 
York, and he said to me —- 30

HIS HONOUR: Just a moment, Mr. Staff, that has 
probably been opened up by your question.

MR. STAFF: I think I will probably get it, anyway.

HIS HONOUR: Q. Go on? A, Mr. Stewart told me that 
I should come back urgently because Mr. Armstrong 
is mucking up everything and the company is short 
of funds and nobody knows where we can negotiate 
the necessary funds.

MR. STAFF: Q. Before you left you left a memoran 
dum with Mr. Stewart relating to the affairs of kO 
the company and the matters which might need at 
tention while you were away? A. Possibly. I 
don't recall it,,

Q. Don't you recall that? A. No.

Q. Don't you recall, before you went away, pre 
paring a memorandum for Mr. Stewart setting out 
what arrangements you had made in relation to 
"leeting liabilities in various projects? A. I
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remember I had a very long discussion with him, and 
if you have such a memorandum possibly I just made 
it sure that he remembers all I have discussed with 
him and put it down on paper for him.

Q, Do you recall that when you returned you 
found that Mr, Armstrong had presented to the Board 
some notes in relation to matters dealt with in 
your memorandum in which he contained some criticism 
of some of the things contained in your memorandum? 10 
A. I think Mr. Armstrong had a difficulty to un 
derstand what the memorandum contains.

HIS HONOUR: Q. I did not hear that. I could not 
hear the beginning of that? A. That Mr. Armstrong 
had great difficulty to understand what was in the 
memorandum.

MR. STAFF: Q. Will you answer the question I ask 
ed you? You learnt when you returned from abroad 
that during your absence Mr. Barton — I am sorry, 
Mr. Armstrong - had presented some notes of his own 20 
to the Board which were in some respects critical 
of some of the matter contained in your memorandum? 
A,, As soon as I return Mr. Bovill and Mr. Cotter 
tell me that Mr. Armstrong -

Q. Will you answer my question? Do you say you 
never had any knowledge of some notes presented to 
the Board by Mr. Armstrong during your absence 
which were in some respects critical of the memor 
andum which you had left Mr. Stewart? A. I don't 
say that. Mr* Armstrong might have done a lot of 30 
things while I have been away. I don't know.

Q. You know that he presented such a note, don't 
you? A. Mr. Staff, any time when I leave Sydney 
even for two days Mr. Armstrong was working behind 
of my back all the time.

Q. Will you just answer the question yes or no? 
You knew that Fir. Armstrong, in your absence, pre 
sented a note to the Board - presented some notes 
to the Board which were critical of the memorandum 
which you had left Mr. Stewart? A. I can't an- 40 
swer to that question before you show me the memor 
andum, and therefore I don't know xvhat criticism 
you are talking about.

Q. You have no recollection of having heard or 
seen documents such as I have described to you? 
Is that what you say? A. I don't know what docu 
ment you are talking about, quite frankly. There 
fore I cannot refer to it.

Q. Has it ever been your habit to keep a diary?
A. No. 50

Q. Have you never kept a personal diary? A, No.

Q. Have you never kept a personal diary in the 
Landmark office? A. No.

Q. Or a diary in relation to Landmark affairs?
A. No.
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Q. Y$u are quite sure of that? A. Yes, quite.

Q. It would be quite untrue, would it, to say 
that in 1966 you kept a diary at 109 Pitt Street? 
A. I did not keep a diary.

i±. You never did? A. No.

Q. You are quite sure about that? A. Yes.

Q. I want to give you every chance to be clear 
about your recollection? A, Yes. I didn't keep a 
diary. 10

Q. Now, Mr, Barton, you told us, I think, that 
you returned from your trip overseas towards the 
end of June, having had the trip cut short by a re 
quest from the Board to come home? A. Yes e

Q. Do you recall how far you got on that trip 
before you got that message? A. To New York.

Q. To New York? A. Yes.

Q. Most of the time you were away had been spent 
on holidaying, hadn't it, up to that point of time? 
A. No. I went on a business trip. 20

Q. And you stayed some days in Tahiti, did you 
not? A. Yes.

Q. And some days in Acapulco? A. Yes.

Q. And then in a somewhat leisurely fashion you
moved up through the United States to New York?
A. Not in a leisurely fashion. With great speed.

Q. Your wife was accompanying you, wasn't she? 
A, Yes.

Q. At the company's expense? A. Yes. By the 
resolution of the Board. 30

Q. You were, I suppose, somewhat disappointed at 
the trip being cut short, weren't you? A. I beg 
your pardon?

Q. You were somewhat disappointed, weren't you, 
at your trip being cut short? A. Yes, I was very 
disappointed, because I just reached a point when 
up to the stage I was studying only developments, 
and in New York I started to arrange finance for 
the corporation, and my -main aim was to go to 
Canada where the housing insurance business is go- 40 
ing on for 10 or 15 years and a mortgage market was 
existing in Canada and one of the Landmark subsidi 
aries - Landmark Finance Pty. Limited - has been 
appointed a lender under the scheme, and my aim was 
to establish a connection in that mortgage market 
to sell Australian securities which is guaranteed 
by the Government.

Q. And that had been the primary purpose of 
your trip? A. No. There were two purposes. One
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to study developments and the other purpose to ar 
range finance and establish this selling of mort 
gages what the corporation had.

Q, Do you recall that at a meeting of directors
of Landmark held on 16th June 1966 a resolution was
passed instructing you to return to Australia so as
to be present at the company's office not later
than 2?th June? Aa I recall that minute. I seen
it after my return. 10

Q. Of course, you were not present at the meet 
ing. You were still away? A, Yes 0

Q. But you had knowledge that that resolution 
was passed? A. Yes. I might like to add, Mr. 
Staff, that I went overseas in December 1963 °n mY 
own expense, and has been recalled at the time still 
urgently because my presence was always urgent.

Q. ¥e can understand how disappointed you must 
have been, and you came back to find some liquidity 
problem in the company, didn't you? A. Yes. It 20 
was full of problems and there was -

Q. I would like you to look at this copy. I want 
you to ignore the writing in red pencil on it. ¥ill 
you look at the copy document I show you, which is 
dated 19th May, 1966? A. Yes, I see the document.

Qa Would you agree that is a copy of the memoran 
dum that you left with Mr, Stewart shortly before 
you left for overseas? A, Possibly. I cannot be 
sure, because it is not signed me, but it is pos 
sibly that that is the document. 30

Q. Have you any doubt that it is the document 
you left with Mr. Stewart before you went away? A. 
Anything which Mr. Armstrong has I have doubts.

Q. Would you just read the document yourself, 
and then tell us if you have still got any doubts? 
(Witness peruses document.)

WITNESS: Yes, these are my instructions.

MR. STAFF: Q. That is a copy of your document? 
A. Yes.

Q. Do you no\y recall that subsequently you learn- 40 
ed that Mr. Armstrong had written some notes in re 
lation to some of the matters dealt with by that 
memorandum? A. So I heard.

Q. Do you recall that in some respects those 
notes were somewhat critical of observations made 
by you in your memorandum? A. Only from you. I 
only recollect it from you, the criticism.

Q. Would you look at copy of a letter dated 1st 
June 1966. Is that a copy of a letter which you 
received from Mr. Armstrong whilst you were abroad? 50 
A. I have not received any letter from Mr. Arm 
strong.
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Q. You say you did. not receive the original of 
the letter of which that is a copy? A. No. I re 
call it after I returned.

Q, You received it after you returned, did you?
A. Yes.

Q. Would you then look at a document dated 24th
June 1966, three pages of it, and tell me whether
after you returned from abroad you saw and read
that? 10

MR. GRUZMANs Would your Honour permit me to put 
this: one does not know xvhat ray friend is leading 
to. Our object is to object to matters which will 
enlarge the scope of the inquiry and go into irre 
levant matters. On the other hand it is not our 
object to interfere with my friend's proper cross- 
examination. ¥e have no way of knowing whether 
matters such as this will be matters of credit or 
otherwise relevant at this stage. May we have the 
benefit of saying we object generally to these ex- 20 
traneous matters and leave it to your Honour -

HIS HONOUR: I think it preferable that you take ob 
jections from time to time. There are two very im 
portant witnesses in this suit, the plaintiff and 
the first defendant and I am very reluctant to be 
hasty in limiting cross-examination. You may anti 
cipate the same degree of latitude. I am essential 
ly in the hands of counsel in regard to this,

MR. STAFF: Q. You have read that document? A.
Yes. 30

Q. Do you agree that you saw and read a copy of 
that document after you returned to Australia? A. 
I seen that document when I returned.

Q. You are aware, are you not, that that docu 
ment comprised certain notes which Mr. Armstrong 
put to the Board during your absence? A. I do not 
know if it has been put to the Board or not. There 
are certain of Mr. Armstrong's views with which I 
am not agreeing.

(Letters and documents of May-June 1966 ten- 40 
deredj objected to.)

HIS HONOUR: I am of the view that these documents 
should be admitted. They are strongly pressed by 
Mr. Staff upon the basis that they touch the rela 
tionship between the parties. This is relevant 
both in itself and also in a secondary sense in re 
spect of credit, and I think I should admit the 
evidence at this point of time.

(Copy memorandum from plaintiff to Mr. Stewart 
dated 19th May 1966, copy letter of 1st June, 50 
1966 from Mr. Armstrong to plaintiff, notes of 
Mr. Armstrong dated 24th June 1966 admitted 
and marked Exhibit 3, Red pencil additions 
not included.)
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MR. STAFFs Q. Would you look at exhibit 3. I want 
you to look at the first page of your memorandum to 
Mr. Stewart. Mr. Stewart's Christian name, or the 
name by which he was called, was Joe, was it not? 
A. Yes.

Q. You understood the reference in Mr. Armstrong's
letter of 1st June to Joe, writing the letter with
Joe, as a reference to Mr. Stewart, did you? A.
Yes, I think so. 10

Q. I would like you to look towards the bottom of 
the first page of your memorandum to Mr. Stewart, 
under the heading of "Landmark House". You say, "no 
progress payments will be required ... 30th August 
of this year". You see that? A. Yes.

Q. That was a true statement, was it? A. I 
think so.

Q. You proceed: "He verbally postponed his mort 
gages until that date and I am sure he will co 
operate .with you if so required in relation to 20 
I.A.C."? A. Yes.

Q. You wrote that? A. Yes.

Q. And it was true when you wrote it, was it? 
A. Yes.

Q. You were quite sure that Mr. Armstrong would 
co-operate in relation to the postponement of his 
mortgages? A0 He said so to ise.

Q. And you were quite confident in your own mind 
that he would, weren't you? A. Yes.

Q. Landmark House, of course, was a multi-storey 30 
building in course of construction in Queensland? 
A. Yes.

Q. Under the next item, "Mclntosh Island", you 
wrote "arrangements to finance the project will be 
... which is d'ue to Mr. Armstrong's company". A.
Yes.

Q. That was a true statement, was it? A. By 
me, it will be completed?

Q. Yes? A. That is the indication what I got
from United Dominion Corporation Limited. 40

Q, It was not in fact paid while you were away 
was it? A. I do not know,

Q. At that point of time it was your belief, 
was it not, that in relation to any liquidity prob 
lems which the company had, Mr. Armstrong would do 
all he could to co-operate with Landmark? A. No.

Q. You also left instructions to Mr. Stexvart to 
call upon Mr. Armstrong's assistance in relation to 
various matters did you not? A. Not on various 
matters; I think in one matter. It is clear in the 50 
document what assistance I asked.
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Q. You expected that during your absence Mr. 
Armstrong's assistance would be called in by Mr. 
Stewart in many respects? A. No, I did not. As a 
matter of fact I had instructed Mr, Stewart the 
opposite, to leave Mr. Armstrong out of any of his 
dealings.

Q. It was your belief in May 1966 that Mr. Arm 
strong should be excluded from any participation in 
the conduct of the affairs of Landmark other than 10 
at Board level? A. Yes.

Q. Shortly after you returned from overseas when 
you learned of what had happened while you were 
away, and these documents, exhibit 3? you felt 
some irritation, coupled with your disappointment, 
against Mr. Armstrong, did you not? A. I was dis 
appointed that Stewart could not handle the com 
pany' s affairs better. Talking about $10,000, 
$20,000, which was not a problem for Landmark to find 
any time at all, and as soon as I have arrived back 20 
from overseas within a couple of days I arranged a 
$1,000,000 loan from United Dominion Corporation 
Limited, and these problems just not existed.

Q. They disappeared entirely did they not? A. 
Yes.

Q. As soon as you got back? A. Yes. 

Q. Within a few days? A. Yes.

Q. Will you tell why your company did not within 
the ensuing months repay the deposits which were re 
turnable to purchasers? A. ¥hich deposits are you 30 
referring to?

Q. Deposits returnable to purchasers in respect
of contracts in relation to Paradise Towers which
were cancelled? A. Because these deposits was not
returnable. According to contract if the company
produced its strata title before the end of June
1966 these contracts are binding contracts. I so
have been advj sed by Mr. Grant. I would like to
add something more, your Honour. In fact Mr. Grant
went personally to Brisbane and made sure on my in- 40
structions that these Strata Title will be approved
before the end of the month, that all the contracts
should be binding contracts.

Q. Very soon after your return from abroad you 
executed an agreement in relation to remuneration 
which should be paid to Allebart Pty. Limited in 
respect of the provision of know-how and the Sands? 
A. Yes.

Q. You told me earlier that at that time the
building was virtually complete and the units vir- 50
tually all sold? A. Yes.

Q. This on 1st July was executed between A.E. 
Armstrong Pty. Limited and Allebart Pty. Ltd., 
Pacific Panorama Sales Pty. Limited and Pacific
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Panorama Pty, Ltd., a deed providing for payment 
of remuneration, in respect to the provisions of 
know-how? A. Yes.

Q. Allebart Pty. Ltd., was a company in which you 
and your family have the shareholding interests? 
A, Yes, I had 40 per cent, shareholding and my 
wife and my son had the rest.

Q. Under that agreement Allebart Pty 0 Ltd., re 
ceived from A.E.Armstrong Pty. Ltd., $93,400 as re- 10 
numeration? A. I was supposed to receive, but in 
fact I received receipts and I received some 
$5,000 and some hundred cash, a cheque for $5,000 
and some hundreds cash.

Q. You say the company did not receive as remun 
eration .$93,400? A, Yes, according to documents 
the company received it, but at the same time I had 
to purchase 39,000 Landmark shares from Mr» Arm 
strong and in all I got cash $5,000 and some hun 
dreds and the rest of that was receipts. 20

Q. The agreement that was reached between A.E. 
Armstrong Pty. Ltd., and Allebart Pty. Ltd., provid 
ed for that company to get $93,400 as remuneration 
for its services in respect of the Sands? A. Yes.

Q. That was concluded between you and Mr. Arm 
strong on behalf of the two companies in July 1966 
was it not? A. Agreement has been negotiated be 
tween me and Armstrong in the first half of 1963 
and the documentation has been prepared in the first 
half of 1966. Mr. Grant was acting for both par- 3O 
ties and Mr. Grant was a director of Mr, Armstrong's 
company and I had doubts that this agreement is 
conflicting with my Managing Director position 
which, at the time when I made the agreement with 
Mr. Armstrong, I was not even employed by Landmark 
but at the time when I was able to get this remun 
eration I was then - I have instructed Mr. Grant to 
get me a Queen's Counsel opinion regarding my posi 
tion in connection with that matter, and he obtain 
ed one and I was not fully satisfied with that and 40 
I did ask him to obtain another one, and I say what 
ever I got out of it in cash is $5,000 and some 
hundreds. The rest of that was receipts.

Q. The rest of it was in other property? A.
The rest of them was 39,000 Landmark shares and I
purchased a penthouse in the Sands for $20,000 and
I also repaid a loan to Mr. Armstrong which he lent
on another matter to Mrs. Barton, and paid Mr*
Armstrong some interest, I think $4,500 interest.
That is the only condition what he was prepared to 50
pay me anything at all. I made the agreement with
him at a time I hardly knew him. I knew him only
as a Member of the Upper House and a gz^azier and
Chairman of Australian Factors and Landmark and I
made this agreecient and I thought this agreement
was an agreement, and it turned out this agreement
has been switched and changed and tossed, and in
the end that is how I finished up.
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Q. In the end your company got $93,000 odd and 
you spent that money paying off some debts and in 
buying a penthouse and some shares? A. That was 
the condition I enter into this agreement.

Qo In fact the 39,000 shares which were purchas 
ed by an agreement made on 1st July 1966 were pur 
chased at 60 cents a share, were they not? A. I 
think |23,400 I paid for it for all. Whether 60 
cents I do not know. Very close to it. 10

Q. ¥ould you look at this document (shown)? A. 
Yes, 60 cents.

Q. Some little time later Mr. Armstrong went 
overseas did he not? A. Yes.

Q. Do you recall the month in which he left? A. 
Yes, I think it was August.

Q. You went out to the airport to see him off, 
did you not? A. Yes, I did.

Q. And wished him a good trip? A. Yes, possib 
ly. 20

Q. Then Mr. Armstrong was away until about the 
middle of October 1966 was he not? A. Yes, till 
about 1?th or 20th October.

Q. He returned only a few days before you had 
the conversation which you told us about, and you 
say you said to him, "I cannot work with you any 
more"? A. As soon as he returned. As soon as I 
have seen him.

Q. It was some days after he returned, was it
not? A. I do not know. As soon as he came to Land- 30
mark office and I seen him, I went to him and told
him.

Q. You knew he had been back for a few days, 
did you not? A. No, I did not. In fact Mr. Arm 
strong said they had just returned.

Q. The first thing Mr. Armstrong did, you say, 
was to come into the Landmark office when he arriv 
ed back? ¥as that the first thing he did when he 
came home, to go to the Landmark office? A. I do 
no t kno w. 40

Q. You had, of course, not long before, engaged 
Mr. Hoggett as Assistant General Manager of Land 
mark had you not? A0 I practically engaged him be 
fore I went overseas. I engaged him in the middle
of May.

Q. He took up his position from 1st September,
did he not? A. Yes, he wanted to take up the
position immediately and I told him "I am going
overseas" and he will not last as long as I return
if he is there because Mr. Armstrong will shove him 50
around and I will have no use of him then.
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Q. Mr. Stewart terminated his appointment on 
31st July, did he not? A. No, he advised me before 
I left for overseas and I think he terminated his 
employment ——•

Q. He gave you three months' notice did he not? 
A. Stewart told me he will stay as long as the 
balance sheets are completed. He did not want to 
leave me - he said he is not prepared to work for 
Landmark any more but he did not want to be unfair 10 
to me and will stay as long as the balance sheets 
are completed. He understood the difficulty if 
the company secretary leave at the end of the fin 
ancial year.

Q. Will you have a look at the minute of the
meeting of 8th July 1966, the first item, against
the marginal heading "staff"? A. Yes.

Q. Does that correctly record what you told the
Board on that day about Mr. Stewart? A. Yes. This
shows 31st August, not 31st July, as you suggested. 20

Q. 31st August? A. That is right.

Q. Mr, Hoggett was engaged as Assistant General 
Manager to commence on Mr. Stewart's termination, 
that is on 1st September, was he not? A. Yes. 
¥hat happened —-

Q, I do not want to know what happened. I just
want you to answer my question. You engaged Mr.
Hoggett - and don't look at the minutes please; I
want your recollection - you engaged Mr. Hoggett,
did you not, after you knew Mr. Stewart was leaving, 30
and to commence from 1st September 1966? A. That
is right. That was in May 1966,

MR. GRUZMANj If your Honour does not see the 
minutes your Honour does not know whether they con~ 
firm or do not confirm it.

(Minutes of meeting of 8th July 1966 tendered 
and marked Exhibit 4.)

MR. STAFF: Q. When you engaged Mr. Hoggett at the
same time you arranged with him to sell him shares
in Landmark Corporation did you not? A. No, I did 40
not.

Q. You sold to Mr. Hoggett shares in Landmark 
Corporation during 1966 did you not? A. Yes.

Q. When do you say that you made the arrangements 
for the sale of those shares? A. At a time when 
he bought them.

Q. He bought them in the mi ddle of 1966 did he 
not? A a I am not sure of the date.

Q. They were transferred to him, were they not,
in August 1966? A. I know he bought them on a 50
Saturday morning.
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Q. And you sold him yourself some 6,550 shares 
in Landmark at 76 cents per share did you not? A. 
How much?

Q. 76 cents a share? A, If that is on the docu 
ment, yes.

Q. At the same time you arranged the sale by
Allebart Investments Pty. Limited of 7,250 shares
at 75 cents a share, did you not? A. I just took
out the shares what I got at home and I just took 10
out as much as he required, I did not look at the
company or myself or anything.

Q. I put to you that transfers were executed on 
12th August 1966? A. Yes, it could be.

Q. You would agree at the time you sold those
shares to Mr. Hoggett you sold them to him at a
price considerably above the market stock exchange
price did you not? A. I do not know if it was
considerable. It was above the stock exchange
price, yes. 20

Q. vftiat is your recollection as to how much above 
the stock exchange price? A, Probably ten cents.

Q. And you made this arrangement with him before 
he took up his appointment, commenced his appoint 
ment as assistant general manager, did you not? A. 
No, I did not. Well after. Commenced - well after 
when I employed him.

Q. ¥ill you look at the two transfers which are 
shown to you? A. Yes.

Q. The first one is a transfer by Allebart In- 30 
vestments Pty. Ltd? A. That is right.

Q. To Mr. Hoggett? A. Yes.

Q. Dated 12th August 1966? A. Yes.

Q. Would you agree the price for those shares 
was 75 cents? A. 75, yes, 75 cents.

Q. The second transfer was executed at the same 
time was it not? A. Yes, it is undated, but it was 
at the same time.

Q. That was a transfer by you personally to Mr. 
Hoggett? A. Yes. 40

Q. At 76 cents per share? A. Yes. No interest 
in price of 75 or 76 because he bought $20,000 
worth of shares; I do not know who put the price. 
He asked me to sell him $20,000 worth of shares at 
a price of 76 cents.

Q. These two transfers add up to just a little 
over |10,000 don't they, consideration for these 
two parcels? A. 10,000?

Q. Have a look at them. The consideration in
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those two transfers is a little over $10,000, is it 
not? A. Was a round, figure, what Mr. Hoggett paid.

Q. About $10,000 in those two transfers, is 
there not? A. My recollection still is he gave uie 
a cheque for $20,000.

Q. What did you give him for the other $10,000? 
A. I am a little bit lost actually. I do not 
recollect.

HIS HONOUR: Q. Do you want time to think? A. 10 
Yes. I am very sure, your Honour, the amount in 
question was $20,000 and the share price was 76 
cents and I gave him as much scrip as he was - some 
130, 140 more because the right numbers did not 
come out, it was a Saturday morning at my home and 
I just gave it to him. That is how the difference 
came out. I am lost with the $10,000 or $20,000.

MR. STAFFS Q. At that time the market price of
Landmark shares was 61 cents was it not? A. This
could be. 20

Q. You sold shares to a person who was about to 
become an employee under your control, at something 
14 cents above the market? A. No. He has already 
been employed by me in May 1966.

Q. He had not commenced work, had he? A. No. 

Q. And there was no written agreement? A. No.

Q. There was no written agreement signed between
Mr. Hoggett and the company was there? A. No, but
there was a witness present called Oscar Guth. He
was present when all these things happened. $0

Q. You had not, at the time you sold these 
shares to Mr. Hoggett, reported to the Board or ob 
tained authority from the Board for his employment 
as Assistant General Manager had you? A. I did not 
get the question.

Q* By 12th August 1966 you had obtained no auth 
ority from the Board to employ Mr. Hoggett as 
assistant general manager had you? A. I do not 
think I needed it.

Q. You had not reported to the Board any propo- 40
sal to employ him? A. Yes, I discussed it with
all the Board members, but when Stewart gave me
notice that he will leave the company I told him
that I do not think I will find a person in the
compass of the capability of Stewart, therefore I
want to divide up his position and I want to employ
a secretary and one assistant general manager in
the view that that assistant general manager have
to have enough knowledge about the projects. On the
recommendation of Mr. Charody, the general manager 50
of Stocks & Holdings Limited, I employed Hoggett
in about the middle of May, 1966.

MR. GMJZMAN: Might I see these documents which 
have been produced on subpoena duces tecum.
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HIS HONOUR: Yes.

MR, STAFF: Q. Do you recall on what date you made 
the arrangement with Mr. Hoggett to sell him shares 
in Landmark at 14 cents above the market price or 
thereabouts? A, At that Saturday morning, I do 
not know the date.

Q. When was it, a Saturday in what month do you
say? A. July or August - end of July or early
August. 10

Q, When you sold the shares to him you told him, 
did you not, that they were shortly going to rise 
substantially on the market? A. I did not.

Q. Not very long after Mr. Hoggett commenced as 
assistant general manager he was discharged by you 
was he not? Ac He was dismissed.

Q. Subsequently he brought an action for wrongful 
dismissal against the company did he not? A. Yes, 
he has.

Q. And he brought an action against you in re- 20 
spect of the sale of the shares? A. Yes, he has.

Q, I think ultimately those proceedings were 
settled? A. Yes, including this defamation of 
character suit I brought.

Q, Will you tell us why, as managing director of 
Landmark, you sold to an employee or prospective 
employee shares at some 14 cents or thereabouts 
above the market price? A. I will tell you because 
Mr. Hoggett was trying to buy shares since August. 
He told me he bought a few little parcels and he 30 
could not buy a parcel. I told him in May that if 
he joined Landmark Corporation Limited I want him, 
if he can afford it, to buy shares in the company 
that he had an interest to work for. When I have 
been employed by Landmark I undertook to buy 100,000 
shares. When I employed George Summers as Manager 
of Landmark Limited I told him he should buy shares, 
and he did too, and I think it is for the interest 
of the company to see that an employee in that posi 
tion has some interest in the company's affairs; 40 
and I might add that that is the only parcel of 
shares what ~L sold during the time I am associated 
with Landmark, and I bought many other parcels my 
self for the same reason, and I would like to add 
that I have informed the company secretary about 
this sale, and also I like to add that on Monday 
morning Mr. Hoggett came to my office and he said he 
changed his mind, he thinks the price of the shares 
is too much and he do not like to buy. I went to 
my pocket, I still had his cheque there. I did 50 
hand it back to him and he gave me back the scrip. 
I was quite happy. I was not a seller of Landmark 
shares, I had no intention to sell. I sold them 
because he could not buy it as well —-

Q. Is what you are saying that you cancelled the 
deal on the Monday morning following the signing of
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the transfers? A. I do not know following the
signing of the transfers. I say on the Saturday
morning lie gave me the cheque and I gave him the
scrips. On Monday morning he came to my office and
said he do not want the shares 9 he think the price
is too high and he has changed his mind. I gave
him his cheque back and he gave me the scrip and
the transaction has been finished. At the end of
the day, about 5 o'clock he came back to me and he 10
said that he went to his broker and was trying to
buy a parcel and cannot buy it, and he changed his
mind again; he wants it. Then I returned the
scrip to him and he then returned the cheque.

Q. 62 cents had been the highest price the 
shares had stood at since they had been converted 
in February 1966 into dollar units was it not? A. 
I do not know.

Q. That is right, is it not? A, If you say so.

Q. A month or so earlier you had bought 39>0^0 20 
odd of the shares from Mr. Armstrong for 60 cents, 
had you not? A, Yes.

Q. You were making a nice profit on a sale to a 
prospective subordinate employee, were you not? 
A. No, I did not.

Q. I asked you earlier why did you sell shares
which were on the market at 61 cents or thereabouts
to a prospective subordinate employee about to take
up his position, at some 75 cents? A, The Board
of Landmark Corporation has an opinion that Land- 30
mark shares t-sere worth above a dollar. That was ary
opinion and the rest of the Board was of the opinion.

HIS HONOUR: Q. There is one point I do not follow. 
I understood you to say earlier you are not sure 
who fixed the price at 75 °^ 76 cents? A. Yes.

Q. On the Monday morning was there any discus 
sion as to who had fixed the price for the Saturday 
transaction? A. No. Your Honour, what I recollect, 
I think the price was fixed at 76 cents and because 
I have not got the right number of scrip, I gave him 40 
a little more, I think 125 more, because the certifi 
cates was in such numbers ——•

Q. Who did fix the price at 75 or 76 cents? 
A. I think the company secretary made this trans 
fer and I just signed it.

MR. GRUZMAN: I think I understand what the witness 
is trying to say, that he fixed a price of 76 cents 
but that on the numbers in the share scrip, per 
haps 125 shares more, so on the average someone 
worked it out at |20,000, some of the shares would 50 
have to be marked at 75 cents - not suggesting 
that somebody other than him actually fixed the 
price at 75 cents.

HIS HONOUR: 1 understood his earlier answer to me 
was he was not sure whether it was he or Hoggett 
who put this price.

118, Plaintiff, xx



Plaintiff, xx

WITNESS: No, your Honour. I want to make it quite 
clear that I fixed tlie price of 76 cents but it 
came a little bit less because of this difficulty 
to give him the scrip.

MR, STAFF: Q. You told us the Board at this time 
had the view that the shares were worth in excess 
of a dollar? Aa Yes.

Q. That was a view, you say, which the Board had
held for some little time? A. Yes. 10

Q. So when Mr. Armstrong on 1st July 1966 sold 
you 39,000 at 60 cents, you thought he was giving 
you a big present didn't you? Do you agree with 
that? A. I was not unhappy with the price. I did 
not particularly want to buy shares at that time.

(Luncheon adjournment,) 

AT 2.00 P.M.

MR/ STAFFs Q. Shortly after Mr. Armstrong return 
ed from overseas in August 1966 he discussed with 
you the Hoggett matter, did he not? A. He did not 20 
return in August 1966.

Q. In October. You agreed earlier that Mr. Arm 
strong returned in October 1966? A, That is right.

Q, Shortly after his return he discussed with 
you, did he not, the sale by you of your shares and 
the sale by Allebart of its shares to Mr. Hoggett? 
A. He did not.

Q, What I want to put to you is he discussed it
with you and expressed strong disapproval of it?
A. He did not. 30

Q. You are aware that very shortly after his re 
turn Mr. Armstrong learned about that transaction, 
are you not? A. I do not know when he learned 
abo ut it.

Q. You were aware at the time, were you not, 
very shortly after his return, he had some discus 
sions with Mr. Bovill about the transaction? A. 
Yes, I was aware of that.

Q,. You were intensely angry that Mr. Armstrong
should discuss that matter with Mr, Bovill were 40
you not? A. No, I was not.

Q. Were you angry at all? A, No. I am not an 
angry person.

Q, You resented very much the fact that Mr. Arm 
strong discussed the Hoggett transaction with Mr. 
Bovill did you not? A. No, I did not resent it.

Q. Did you not resent what you regarded as de 
rogatory remarks made by Mr. Armstrong to his co- 
director, Mr. Bovill? A. I do not know what re 
marks he made to Mr, Bovill. 50
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Q. Mr. Bovill told you about the conversation 
with Mr. Armstrong did. lie not? A. Yes, Mr. Bovill 
came to me and said he had a discussion with Mr. 
Armstrong about shares that I sold to Mr. Hoggett, 
and I told him that Mr. Armstrong's system was to 
try to use one person against another and in this 
case I think the best course to follow, now it came 
to my knowledge this is an issue, that Fir. Bovill 
should stay with me until he can talk to Hoggett 10 
himself, and consequently we rang Mr. Hoggett's 
home and he was not home - that was about 4 o'clock 
in the afternoon. Mr. Bovill asked Mrs. Hoggett to 
"phone back as soon as Mr. Hoggett arrived. He did 
not 'phone back. About 6.30 we got into my car, we 
drove to Mr. Hoggett's home, Mr. Hoggett was not 
there. Mrs. Eoggett said her husband used to go 
around in Menzies bar and we went back to the city 
and \yent into Menzies Hotel, went through every 
bar, and we drove two or three more places until 20 
about 11 o'clock at night, and then we see a small 
possibility we can talk to Hoggett the same night, 
and I agreed with John Bovill I do not talk to 
Hoggett but he should contact him himself. Mr. 
Bovill rang me next morning about 7«30 st home and 
informed me he talked to Hoggett and he satisfied 
himself my actions according to him were nothing 
wrong.

Q. At this stage Mr. Hoggett had been dismissed,
had he, or was he still an employee of the company? 30
A. He was still employed by the company.

Q. And it was not long afterwards that Mr. 
Hoggett coEaaeiiced an action against you in respect 
of those transactions? A. Ho, it was long after.

Q. You were aware at this time, were you not, 
that Mr. Armstrong disapproved very strongly of the 
transaction with Hoggett which you had entered in 
to? A. No, I do not know > because he has not re~ 
ported anything to the Board. It was his duty*

Q. You, of course, had not reported the transac- 40 
tion to the Board had you? A. My duty as a direc 
tor was only to inform the company secretary if I 
am buying or selling company shares, and that is 
the only parcel of shares I sold and I duly report 
ed it to the company secretary. It was not a sec 
ret.

Q. Did you report the price? A, Yes.

Q. Did you tell your co-directors, before Mr. 
Armstrong spoke to Mr. Bovill about the matter, 
that you had engaged in this transaction with a 50 
subordinate employee of the company? A. It had no 
point.

Q. You did not conceive it to be your duty as 
managing director to inform your co-directors of 
such a transaction? A. No, I done my duty, I in 
formed the company secretary and it has been re 
gistered in a directors' shareholdings register and 
all directors had a proper opportunity to peruse
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this register. I done it myself many times.

Q, The price at x-ghich you sold would not appear 
in the directors' register of shareholdings, would 
it? A. Yes, it has appeared on the transfers of 
the share register, which has "been tabled in the 
board meeting.

Q, The transfers went through in August? A. I 
do no t kno w.

Q. They went through while Mr, Armstrong was 10 
away, did they not? A. I do not know.

Q. You did not draw the attention of Mr. Cotter 
or Mr. Bovill specifically to the transfer when it 
was registered? A. I already say I did not.

Q. What I want to put to you is that when you
learned in October that Mr. Armstrong had expressed
his strong disapproval of the transaction to Mr.
Bovill you were very angry about the matter? A.
First of all I do not know if that was in October.
Secondly I was not angry. 20

Q. You thought it was an attempt by Mr. Arm 
strong to run yo-ur reputation down in the eyes of 
your co-directors, did you not? A. Not exactly, 
but Mr. Armstrong every time when I left Sydney, 
when I was not present, he was trying to say some 
thing against me.

Q. I did not ask you that. "What was your belief
or what was your thought as to Mr. Armstrong having
told Mr. Bovill of this Hoggett transaction into
which you had entered? A. I thought it is the con- 30
sequence when I told him I am not prepared to work
with him.

Q. And it was because of this that you said to 
him you were not prepared to work any longer and 
one or other would have to go, was it not? A, No, 
no, no, that was well after. As soon as Mr. Arm 
strong walked into Landmark office returned from 
overseas xvith his wife, I told him then, as soon as 
they arrived. As a matter of fact I would like to 
qualify it, your Honour. 40

HIS HONOUR: Q. What do you want to say? A. That 
Mr. Bovill contacted the company's solicitor and 
Mr. Bovill made a note of the whole discussion, and 
all actions about shares, and dates and everything 
could be found on his notes. I know the existence 
of those notes, therefore, it cannot be insinuated 
it happened before I told Mr. Armstrong I am not 
prepared to work with him.

MR. STAFF: Q. On 18th October you prepared a 
statement, did you not, for presentation to the 50 
Board meeting intended to be held on 24th October? 
A. I do not know what date I prepared it.

Q. You prepared it some five or six days before 
the Board meeting was held, did you? A. I prepared
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it well before, about a month before the Board meet 
ing, with assistance. The first draft was with the 
assistance of Oscar Guth and the final draft was 
with the assistance of Fred Miller.

Qo When do you. say you prepared the final draft? 
A. Before Mr, Armstrong returned, from overseas,

Q. You are quite sure about that? There is no
doubt about that in your mind about that, is there?
If there is tell us. A. On a final draft? 10

Q. Yes? A, I am not quite sure. I know I gave 
Fred Miller the final draft, what I saw as a final 
draft } and he made some correction on it and that 
became the final draft then.

Q, Hoxv long before the meeting do you say the 
final draft was prepared by you? A. "Which final 
draft do you refer to? Which has already been vett 
ed by Fred Miller, or my draft?

Q. You told us a few minutes ago you prepared a 
final draft with the aid of Mr. Miller. That is 20 
the final draft I am speaking about. How long be 
fore the Board meeting do you say you prepared that 
final draft? (Objected to.)

Q, You are aware, of course, that Mr. Miller is 
out of Australia at the present time, are you not? 
A. So I heard.

Q. You have already told us you prepared a draft?
A. Yes.

Q. How long before the meeting of 24th October
did you prepare that draft, that is the first draft? 30
A, It was in the month of September.

Q,. Before Mr, Armstrong's return? A. Yes,

Q. And then you made some alterations to that 
draft, did you? A. Not me; Oscar Guth, the pub 
lic relations man for Landmark, put it in a better 
style.

Q. I am talking about the report you made to the 
Board meeting on 24th October? A. My motion re 
garding to cut the power of Mr, Armstrong, is that 
what you are talking about? My motion which finally 40 
has been adopted by the Board to cut Mr, Armstrong's 
powers?

Q. Yes, this is the meeting I am speaking about? 
A. Yes.

Q. You say after you prepared the first draft 
Mr. Guth made some alterations to it, put it into 
better language? A. Yes.

Q. Did you then take that to Mr. Miller? A. Yes.

Q. And did he make some alterations also? A. 
Yes.
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Qo How long before the meeting was that? A 0 I 
cannot tell you exactly.

Q. Was it days, weeks or a month? A. Days. If 
I have to choose between days, weeks or months, I 
will say days.

Q. Mien Mr. Miller made his alterations did you 
make any subsequent alterations before the meeting? 
A. Yes, on Mr. Bovill's recommendation the com 
pany secretary made a correction, one more altera- 10 
tion on it.

Q. One word alteration, did you say? A. Yes, 
that was an alteration to take away the car from Mr, 
Armstrong which was used by Mrs. Armstrong perman 
ently, and I thought is not very gentlemanlike for 
me to take away a car which is used by the Chair 
man's wife. I think I was wrong and I have been 
convinced by Bovill this is the right thing to do, 
and I done it.

Q. So that you had the statement in its final 20 
form anyway a few days before the meeting? A. Yes,

Q. Was this before or after Mr'. Armstrong return 
ed to Australia? A, That was after Mr. Armstrong 
returned to Australia.

Qa It was, of course, after you had heard of Mr. 
Armstrong's conversation about the Hoggett matter 
with Mr. Bovill, was it not? A. Ho, that was well 
before that.

Q. You know, do you not, that Mr. Armstrong's 
conversation with Mr. Bovill about the Hoggett mat- 30 
ter occurred almost immediately after his return to 
Australia? A. I do not know when, the exact date.

Q. I did not ask the exact date. Almost imine~ 
diately after his return? A. I do not know*

Q. And before the meeting of 24th October? A. 
I do not know. I just made a statement I know the 
existence of a document when John Bovill wrote it 
down for himself and his conversation with Mr. Arm 
strong, with Mr. Miller, with Mr. Hoggett, and 
with me. As a proper record I think you will be 40 
able to find out from these documents all the dates.

MR. STAFF: I call, not on notice, for a document 
entitled "Statement to the Board of Directors of 
Landmark Corporation Ltd., by the managing director 
Mr. A. Barton", and annexure dated 18th October, 
1966, and further document headed "24th October 
1966" commencing, "I, Alexander Barton, further 
move and ask that the following resolutions be 
seconded and carried". (Not produced.)

Q. (Approaching.) I want to show you a photo- 50 
copy of a document with a signature appearing at 
the end, A. Barton, and the date 18th October, 
1966? A. Yes.
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Qc Is the signature a reproduction of your sig 
nature? A. Yes.

Q. Is the document a document which you prepared 
in anticipation of the meeting of 24th October, 
1966? A. Yes, it is a photostat copy of a docu 
ment that I signed.

Q. I want you to look at another one here. Would
you look at it, and would you agree the second one
I show you is an identical reproduction of the same 10
document as the first? A 0 It looks to be. I did
not check it word for word but it looks to me to be -

Q. Perhaps you will take my word for it at this 
stage? A. Yes, I will.

Q 0 I want you to look at the first page of the 
two pages that are pinned together and tell me whe 
ther the first page is a copy, a reproduction of a 
statement which you prepared for presentation to the 
Board on 24th October at this meeting on this date? 
A. This is what I was referring to. It was 20 
drafted by Mr« Oscar Guth, and off my own ——

Q. Off your own original? A. Off my own origi 
nal, yes.

Q. I want you to look at a third sheet of paper 
headed "24th October 1966" which I show you. Is 
that a photo-copy of a further document which was 
prepared by or for you and presented to the meeting 
of 24th October? A. I do not recognise this.

(Two page statement dated 18/10/66 tendered
and marked Exhibit 5.) 30

(Single page document marked for identifica 
tion 7.)

WITNESS: Your Honour, the firstpage of this docu 
ment and the second page of the document was origin 
ally one document. I wanted to tell the Board 
what is the reasons why I am doing all this, and 
the other one is the motion that I put to the Board.

MR. STAFF: The document exhibit 5, was in fact 
presented by you to the Board meeting of 24th Oc 
tober was it not? A. It is in the minute book. 40

Q. You say it is in the minute book, do you? 
A. I possibly read my statement and I read my 
motion and that was attached to the minutes.

Q« What I want to put to you was you handed to 
each of the directors at the meeting a copy of the 
statement and of the motion? A. Yes.

Q. That is a copy of each page? A. Yes.

Q. And then read the statement. Is that what 
happened? A. Yes, I think so. Not me. The prac 
tice was in Board meetings the company secretary - 50 
any documents presented to the Board, the company
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secretary made enough copies and put copies in every 
director's folder, therefore it is possible every 
director had this.

Q. This was the meeting at which Mr. Miller was 
present in the early stage and took a tape recorder? 
A. Yes.

Q, In your statement you said, amongst other 
things, "At the Board level such incidents as Mr. 
Armstrong's telephone discussions with Mr. J. Bovill 10 
and Mr* R. Proctor have shown clearly he is playing 
directors against one another to suit his own person 
al interests"? A. Yes.

Qe That was a reference to Mr. Armstrong's dis 
cussions with Mr. Bovill about the Hoggett transac 
tion, was it not? A. Wo..

Q. Nothing to do with it, you say? A. Nothing 
to do with it.

Q. In another part of it you saids "However, in
view of the fact that Mr. Armstrong has broken all 20
his past ..„ I cannot tolerate the situation any
longer". Do you remember saying that? A. Would
you read that again, I am sorry?

Q. Would you look at exhibit 5> the fourth last 
paragraph? A. Yes, I see it.

Q. What I want to put to you is that the state 
ments "In view of his own attempt to run ... on 
this Board, Mr. Bovill" was a reference by you to 
the discussions between Mr. Armstrong and Mr. Bovill 
about the Hoggett matter, was it not? A. I do not 30 
know.

Q, You have a little doubt, have you? A. Not a 
little doubt. ~L do not know.

Q. What was it a reference to? Discussions 
about what? A. Mr. Armstrong's system - as I said 
earlier in that same thing - was to use one person 
against another; any time I got outside of the 
office and had a chance to talk to anybody he tri 
ed to keep his power and run my reputation down.

Q. This, of course, was presented to the Board 40 
shortly after Mr. Armstrong's return from abroad, 
was it not - very soon after? A. This document 
was prepared in September, that first page.

Q. What was the "latest attempt to run my own 
reputation down in the eyes of a co-director on 
this board, Mr, Bovill" that you had in mind when 
you prepared it? A. I do not know. I think pos 
sibly I referred to that document that you have 
tendered this mornings while I have been overseas 
Mr. Armstrong said a lot of things to the Board mem- 50 
bers, that the company has no funds and it could 
not meet little commitments like $13,000 or $20,000 
and this kind of thing, which is unfounded and un 
true, and as soon as I returned I proved it. This
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is business which, can be handled properly by any 
executive of a company.

Q. Do you recall on 18th October 1966 a Board 
meeting of Landmark Corporation was held? A. 18th 
or 19th. I am not sure of the date.

Q. It was after that meeting had been held that
you prepared, I want to put to you, the final draft
of this statement, exhibit 5? (Objected to;
allowed.) 10

Q. You recall a meeting of 18th or 19th October 
of the directors of Landmark Corporation? A. Yes.

Q. ¥hat I am putting to you is your statement, 
which is exhibit 5> was prepared after that meet 
ing? A. It was before that meeting.

Q. You did not present it to that meeting did 
you? A. It was a very short meeting, and I have 
to think about it, why - (Objected to as unfair; 
allowed.)

Q. At that meeting, which you recall as being 20 
18th or 19th October, and you say it was a short 
meeting, Mr. Armstrong was of course present, was 
he not? A. I do not know.

Q. Do you recall that at that meeting the balance 
sheet and profit and loss account for the year ended 
30th June 1966 was considered by the Board? (No 
answer.)

Q. Do you recall that? A. Yes, I think was
some matter raised about the balance sheet at that
Board meeting. 30

Q. And the draft directors' report to accompany 
the balance sheet xvas considered at the same meet 
ing, was it not? A. I do not know. I do not 
think it can be expected from me. That is why we 
are keeping minutes.

Q. Have a look at the minute? A. Yes, now I 
recollect.

Q. Now do you recall that at that meeting Mr. 
Armstrong was present? A. Yes.

Q. And that the meeting considered the draft 40 
directors report and the balance sheet for the year 
ended 30th June 1966? A. Yes.

Q. I put it to you again it was after that meet 
ing that you prepared the statement xvhich is exhibit 
5? A. No, I prepared the first half of it in the 
final form in September, and the motion part of it 
I cannot give you the date; and I do not think that 
this is the final thing which went to the Board.

Q. What I want to put to you is that the state—-
ment on the first sheet of exhibit 5 was finally 50
settled by you after the meeting of 18th October?
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A. No, it has been settled in September and I 
can tell you, if you are interested to know, why I 
am so sure about September.

Q. Did the paragraph fourth from the end of the 
statement in these termss "However, in view of 
the fact .„ 0 the situation any longer", appear in 
the first draft? A. Yes.

Q. What was the latest attempt to run your re 
putation down? A. I think there have been many 10 
things while I have been overseas.

Q. You describe it as "his latest attempt". 
What is that? A. I am referring to these docu 
ments which have been tabled.

HIS HONOUR; Exhibit 3.

MR. STAFFs Q, What did he do, attempt to do to 
run your reputation down in relation to the docu 
ments in exhibit 3 in respect to Mr. Bovill? A. 
You should ask Mr. Bovill or Mr. Armstrong. I can 
not say, 20

Q, I thought you told us yesterday you had a 
very good memory, a good recollection of dates, 
times, places and events, did you not? A. Yes. I 
have a very good memory and I use it in such a way 
that matters which are important and not documented 
I remember. The documents and draft which is in 
the minutes I am relying on documents. It is more 
important to have my memory on matters which are 
not part and parcel of minutes or relevant documents.

Q, You regarded Mr. Armstrong's latest attempt 30 
to run your reputation down in the eyes of Mr. 
Bovill as very important, did you not? A. I was 
objecting for a long time that Mr. Armstrong ran my 
reputation down, not only with Mr. Bovill, but em 
ployees of the company, including a switchgirl and 
a lift driver and real estate agents and company re 
presentative at Surfers Paradise. Mr. Armstrong 
wanted to be the big powerful man and everybody else 
should be the servants of his wishes.

Q. You wanted to be the big powerful man too, 40 
did you not? A. Oh no. I showed it, because on 
my motion Mr. Armstrong has been removed from the 
chair, and I nominated Mr. Bovill for the chair, 
but unfortunately Mr. Armstrong has challenged his 
qualification, therefore I had no choice but to 
take the chair myself, and I say at a general meet 
ing I am going to relinquish this position because 
I do not think it is proper for one person to occupy 
the chairman and managing director positions - as 
soon as I can. 50

Q. You had another director, Mr. Cotter, who 
could have occupied the chair, didn't you? You had 
Mr. Cotter, didn't you? A. Yes.

Q. And Mr. Cotter is a very well known and very 
experienced accountant of this city? A. Yes, he
is.
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Q. And was, in days gone by, a member of a firm 
of accountants in this city with a very illustrious 
reputation, wasn't he? A. Would you repeat, I am 
sorry? I lost you.

Q. He had been a member of a firm of highly re 
puted accountants in this city? A. Yes.

Q. But you had to take the chair, nevertheless, 
when Mr. Bovill was disqualified? A. Yes,

Q0 May I come back again? Is this the truth of 10 
the matter, that you cannot tell us what the latest 
attempt to run your reputation down with Mr. Bovill 
to which you refer in that statement was? A. I 
just told you that it is those matters which you 
have tabled this morning - tendered this morning. 
(Exhibit 3.)

Q. And they were matters which occurred in June, 
1966? A, Yes.

Q. On 24th October, 1966, when you circulated
this statement to the Board of Directors, the latest 20
attempt you were referring to was something that
had happened in June, was it? A. Yes, because Mr.
Armstrong had been away overseas from early August.
In July Mr. Armstrong was at Surfers Paradise I
think for two weeks, and he had no opportunity then
to talk to Mr. Cotter or Mr 0 Bovill.

Q. So what you were referring to in that para 
graph I put to you was something that happened 
nearly four months before? It was something that 
happened nearly four months before? A. Yes. 30

Q. Is that what you are saying? A. That has 
been prepared and finalised in September. I indi 
cated to you I can give you my recollection why I 
am so good, if you wish.

Q. I want to put to you again - and I would like 
you to answer it, if you would - the fourth last 
paragraph of the statement, Exhibit 5> is directed 
to something which had happened four months before 
the meeting of 24th October, or almost four months 
before? A. Which happened in June, yes. 40

Q. And that was the straw which broke your back 
and brought you to the decision that you could not 
tolerate the situation any longer, was it? A. 
This and the threats to kill me.

Qo They, of course, on your story, had happened 
some months back, too? A 0 Not my story. These, 
are the facts. It happened in July at Surfers Para 
dise.

Q. And at the Board meeting the resolutions
which you moved were altered, weren't they? The 50
resolutions you moved were altered? A. May I
look at the minute book?

Q. Yes. Perhaps you had better have Exhibit 5»
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as well as the minute book? A, Yes. It is a 
draft of the final what I put to the Board which 
has been vetted by Fred Millar and corrected by the 
company secretary before the meeting.

Q, During the Board meeting? A. Not during the 
meeting. Before.

Q, lhat I want to put to you is that the terms 
of the resolution you put to the Beard meeting were 
altered during the course of the meeting? A, No, 10 
it was not altered. It was exactly adopted as I 
put it.

Q. Have you got a copy of the resolutions in the 
final form in which you say you handed them around 
to the directors? A. No, I have not got any copy 
of this myself.

HIS HONOUR: Q8 I am sorry, I could not hear that? 
A, I has not got any copy of it - no motion, or 
my statement.

MR. STAFF: Q. I want to go back about a week to 20 
the meeting of the 18th October, when you told us 
that there was some discussion about accounts - draft 
accounts for 1966? A, Yes.

Q. Would you agree that at that meeting Mr. Arm 
strong disagreed with the method - Mr. Armstrong 
disagreed with certain aspects of the method with 
which the accounts had been compiled? A. Yes. 
Mr. Armstrong started to use the balance sheet 
which is already prepared and agreed before for his 
own purpose. . 30

Q. Mr. Armstrong returned to Australia a day or 
two before the meeting on 18th October, didn't he? 
A. Yes.

Q. That is correct? A. Yes.

Q. And that was the first time the draft ac 
counts were presented to a board of directors of 
Landmark or to the directors for consideration? A. 
It has been discussed with Mr. Armstrong before he 
left the principles which we adopted in the balance 
sheet. 40

Q. ¥hen was that? A. That was in July.

Q. When he was at Surfers Paradise? A« He was 
not at Surfers Paradise all the month, early in 
July,

Q. Early in July. The draft accounts for the
year ended 30th June were in your hands, were they,
early in July? A, No it was not. I told you,
the principles on which the balance sheet will be
prepared have been discussed by Mr. Stewart, myself
and Mr. Armstrong, because Mr. Stewart was anxious 50
to complete it because we have to leave.

Q. And, Mr. Barton, where was this? Where was
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this discussion with Mr. Armstrong? A. In Land 
mark Corporation office.

Q, Early in July, you say? A. Yes, early in 
July.

Q. In the first half of July? A. The first 
half of July, yes.

Q. Now, after the 18th October it became quite 
apparent to you that Mr. Armstrong was in serious 
disagreement with you about the method of presenta- 1O 
tion of the accounts, wasn't he? A. It was appar 
ent to me that Mr. Armstrong wants to use the adop 
tion of the balance sheet for his own purposes.

Qo Are you deliberately refusing to answer the 
question you are asked? A. No.

Q. Would you listen to the question, please, and 
answer it now? It became apparent to you after the 
meeting of 18th October, didn't it, that you and Mr. 
Armstrong were in disagreement about the method of 
presentation of the 1966 accounts? A. I have to 20 
qualify that, Mr. Armstrong was on one side; my 
self, Bovill, Cotter and the company secretary had 
a different view from Mr. Armstrong.

Q. And that disagreement in principle continued
throughout October and November, didn't it? A. It
was not a great disagreement. It was only one item
of $30,000 was involved. The company had a court
case with H. & V. Development and some $30,000 was
included in the balance sheet and first I obtained
written opinion from Mr. Grant,, Mr, Grant's written 30
opinion was that it should be included in the
balance sheet, which was the same as the company
secretary's opinion. Then I discussed it with
Hunger ford Spootier & ICirkhope - with Mr, Cameron -
and he said he cannot decide himself either way;
he just does not know. He went and consulted one
of his senior partners s Mr. Watts, who later came
to the Board meeting, and this question was raised,
and that was the basis of the disagreement.

Q. Do you seriously say that was the only matter k-0 
of disagreement in relation to the accounts between 
you, on the one hand and Mr. Armstrong on the other 
hand? A. I never - (Objected to.)

Q. You disagreed with Mr. Armstrong and Mr. 
Armstrong's views about the method of presentation 
of the accounts, did you not? A. Yes.

Q. Now, do you say that the only matter in rela 
tion, to the presentation of the accounts which you 
personally disagreed with Mr. Armstrong about was 
this sum of $30,000? Do you seriously say that? 50 
A. Yes.

Q* You know, of course, that Mr, Armstrong raised 
a number of other matters in relation to the pre 
sentation of the accounts, don't you? A. I know 
that Mr. Armstrong went to the senior partner of
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his own company's accountant, which was ——

HIS HONOUR: Q. I am sorry, I could not hear that? 
A, Mr. Armstrong went to his own company's ac 
countant. He went to the accountants. I have to 
think about the name.

MR. STAPFs GU You need not worry about the name? 
A. I have to worry about it, because it is a very 
important matters Your Honour, I will refer to the 
name later on. I state it now that it is a firm of 10 
accountants who are auditing Mr. Armstrong's com 
pany' s books,

Q. Yes? A. That was come to my notice, which 
was a very serious mattero Landmark Corporation 
had a firm of accountants which reputation was un 
questionable, and that Mr. Armstrong should go to 
the other accountants, I formed the view that Mr. 
Armstrong tried to attack the company with knowledge 
gaining from other firm of accountants or people. 
It was not his own views<> 20

Q» Now,, can you answer the question I asked you? 
Would you please ansx^er it now? A. Yes. What is 
the question?

Q. You have forgotten it, have you? Have you 
forgotten the question I asked you? A. If I did 
I am sorry. I had no intention.

Q. The question I asked you was whether you are 
saying now that there was no matter with which you 
disagreed with Mr, Armstrong other than in regard 
to the sum of |30,000 in relation to the accounts? 30 
A. I say that myself and my co-directors and the 
company secretary had no matters of dispute. May I 
continue with my answer? I would like to finish the 
question, if I may.

HIS HONOUR: Q. What do you want to say? A. All
the three of us ~ two of my co-directors and myself
- and the company secretary came to the view that
Mr. Armstrong using the balance sheet for his own
advantage - for his own position - and therefore
Mr. Cotter had recommended to the Board that to be 40
on. the safe side to put a general provision into
the balance sheet - I think it was $100,000 -
against the current year's profit or against the
real estate values in the current year's balance,
and that was adopted to make sure that this balance
sheet position cannot be used by Mr. Armstrong for
his own benefit,

MR. STAFF: Q. Mr. Barton, during November disa 
greement arose also between you and your co-direc 
tors and Mr, Armstrong upon the question of whether 50 
a dividend should be recommended for the year, 
didn't it? A, Was not. Was not disagreement.

Q, Do you say Mr. Armstrong agreed that a divi 
dend should be recommended? A. Has been decided 
before Mr. Armstrong returned. His alternate dxr— 
ector - I think Mr, Grant - was present when it 
has been discussed, and announced on the Stock Exchange.
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HIS HONOUR? Q? What was that? Which has been
discussed, and — A. Which has been discussed and
announced on the Stock Exchange.

MR. STAFF: Q. "What I asked you was, would not you 
agree that during November 1966, while the accounts 
for 1966 were being finalised, disagreement arose 
between Mr. Armstrong on the one hand and you and the 
other directors on the other hand as to whether the 
declaration of a dividend should be recommended to 10 
the shareholders at the general meeting? A. Yes, 
that has been made for the same purpose, to give him 
something where he can attack the company with.

Qo Mr. Armstrong's view about the recommendation 
of the dividend was that it should not be recommend 
ed until and unless funds to satisfy any such a 
dividend were with certainty able to be seen to be 
available, wasn't it? A0 Mr. Armstrong agreed to 
the dividend in principle in a discussion in July, 
and also his alternate director voted for the divi- 20 
dend himself, and then -

Q. Mr, Barton, I did not ask you that. Would 
you just try and answer the questions I ask you, 
please? A. Yes.

Q. Is it not a fact that Mr. Armstrong's views - 
his view, expressed at the directors' meeting, was 
that unless and until a certain source for payment 
of the dividend could be seen a dividend should not 
be recommended? Was not that Mr. Armstrong's view 
expressed at the directors' meeting? A. I will 30 
have to give a qualified answer. I cannot answer 
with one word.

Q. Did he say that to you and your co-directors 
at a board meeting during November? A. I will have 
to give a qualified answer to that.

Qd Would you just answer that question? Was 
that said to you and your co-directors during Novem 
ber at one of the Board meetings - at one or more 
Board meetings ~ by Mr. Armstrong? A. Yes, it has 
been said. I would like to qualify that later. 4O

HIS HONOUR: Do you want a qualification, Mr. 
Staff?

MR. STAFF-. No.

HIS HONOUR: Mr. Gruzman will ask you any later 
questions which may be admissible, Mr. Barton.

MR. STAFFj Q. Mr, Barton, I want you to look at
the minutes of the meeting held on 8th November -
at the minutes of a meeting of directors held on 8th
November, and the document immediately following
them, headed "Notes re Annual Accounts," Will you 50
just look at those documents? Will you look at
the minutes, and then the document following them -
two pages? Will you look at those? A. Yes.

Q. Would you agree that the document headed
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"Notes re annual accounts" was presented to the 
meeting on 8th November by Mr. Armstrong? A. I 
don't know.

Q. No recollection, Mr« Barton? A. No.

Q« Can you suggest any reason why they are in 
the minute book following the minutes of that meet 
ing if they were not presented to the meeting on 
that da3r? A. I don't say it has not been presented. 
I don't recollect, I don't know if it was present- 10 
ed by Armstrong. I accept the note on top "Present 
ed by Armstrong".

Q. ¥hose handwriting is that? A. It is the 
handwriting of the secretary.

Q. You have not any doubt now, have you, that the 
document was presented to the board meeting on 8th 
November by Mr, Armstrong? A, None whatsoever.

Q. And it raised a number of matters in relation 
to the accounts other than the security deposit of 
$30,000, didn't it? It raised a number of other 20 
matters? A. Yes.

Q. And you and your directors — you and your co- 
directors disagreed with Mr. Armstrong about each of 
the matters raised by that memorandum, didn't you? 
A. ¥e didn't disagree fully, but we understood 
and Mr. Armstrong did not understand the balance 
sheet what already has been incorporated in it.

Q, You didn't disagree, you say, but he didn't
understand and you did understand. Is that what you
say? A. That document you are referring to marked 30
"Re Annual Accounts" we disagreed partly,. On the
other hand, Mr. Armstrong didn't understood what
the balance sheet was incorporating - what items
was incorporating in the balance sheet.

Q. Mr. Barton, at the meeting of 8th November it 
was resolved that the accounts be adjusted in a cer 
tain respect and be adopted for presentation to the 
general meeting, wasn't it? A. That is right.

Q, And Mr. Armstrong dissented? A. Yes.

Q, And it was then resolved that you and Mr. 40 
Bovill should sign the balance sheets and profit 
and loss accounts, and you sign the directors' re 
port as managing director? A. Yes.

Q. And the reason for that was that Mr. Armstrong 
would not sign, as chairman, accounts with which he 
disagreed, wasn't it? A. Mr. Armstrong - what date 
are you referring to? 8th November, is it?

Q. Come on -

HIS HONOUR: Mr. Barton is asking what date the
minute is, Mr. Staff. 50

MR. STAFFj Q. At the moment I refer the question
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to Mr. Barton in this way: Do you recall that when 
the accounts were adopted for presentation, with 
Mr. Armstrong dissenting, a resolution was put that 
the profit and loss accounts and balance sheet be 
signed by Mr, Barton and Mr. Bovill, and that you 
sign the directors' report? A0 Yes.

Q. What I am putting to you is that the reason 
for that resolution was that Mr. Armstrong would not 
sign those documents as chairman? A. Mr. Arm- 10 
strong did not sign this document or any other docu 
ment and did not agree to this or any other things 
what the other directors wanted.

Q. Mr« Armstrong said that he would refuse to 
sign the accounts in the form in which you and your 
co-directors adopted them, didn't he? A. That is 
correct,

MR, STAFF: I will tender the document following the 
minute of 8th November headed "Notes re Annual Ac 
count s" 0 20

MR. GRUZMAN: I do not object to that, but I would 
add to the tender, in order to make it intelligible, 
the minutes of the meeting of Friday, 16th September, 
dealing with the draft 1966 accounts, and the pro 
vision of the $100,000 -

HIS HONOUR: Although it is open to either party to 
tender exhibits at any point of time, Fir. Gruzman, 
you cannot necessarily force a tender in as part of 
Mr. Staff's tender. Do you have any objection to my 
admitting this document? 30

MR. GRUZMANs None, except that that document on its 
own just does not present a correct picture. It is 
a document annexed to a minute ——

MR. STAFF: I will tender the minute with it.

(Minutes of 8th November 1966 and "Notes re 
Annual Accounts" immediately following tender 
ed and marked Exhibit 6.)

HIS HONOUR: So far as your purported tender is con 
cerned, Mr. Grxizman, I don't think I should inter 
rupt Mr. Staff's cross-examination. You can tender 40 
that later, and I will rule upon admissibility when 
it is tendered,

MR. STAFF: Q. You told me a little while ago, Mr. 
Barton, that there was disagreement between Mr. 
Armstrong on the one hand and the rest of the Board 
as to the recommendation of the directors for pay 
ment of a dividend? A. Yes.

Q, And in the end the Board, with Mr. Armstrong 
dissenting, recommended a dividend? A. Yes.

Qe The shareholders passed a resolution declaring 50 
that dividend? A. Yes.

Q. And there never was money to pay it, was there?
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A. No, because it has been paid to Mr. Armstrong's 
company.

Q. It has never been paid to this date, has it? 
A. The dividend?

Q. Yes. It has never been paid to this date, 
has it? A. No, because $200,000 has been paid to 
Mr. Armstrong's companies in January.

Q. From the day it was declared the company never
had the money to pay it, did it? A, No. 10

Q0 And you, as a director, put forward at .the 
general meeting the recommendation to pay a dividend 
which at that point of time you did not have the - 
the company did not have the money to pay? A. At 
that time the company had the money.

Q. It had it, did it? A. Yes.

Q. At the date of the shareholders' meeting? A. 
Yeso

Q. "Where did it have it? A, I beg your pardon?

Q. ¥here did the company have it? In the bank? 20 
A. The company had funds - had assets - which has 
been used permanently to provide funds for the com 
pany.

Q. The company did not pay money out of these 
funds - dividends out of these funds which it had, 
did it? A. No.

Q, Didn't proceed to pay the dividend immediate 
ly after it was declared, as is normal, did it? A. 
No, it didn't.

Q. That xvas because it didn't have the money, 30 
wasn't it? A 8 No,

Q,. And in fact it never had the money - never 
found the money to pay it, did it? A. No.

Q, And of course on numerous occasions you told 
the Stock Exchange that it would be paid shortly 
thereafter, didn't you? A. I think the company told 
the Stock Exchange that payment of the dividend will 
be made when the Paradise Waters Estate will be re 
financed. On 14th. December there is a deadline in 
Landmark Corporation affairs. At that time was 40 
quite clear that finance from the United Dominions 
Corporation was not coming forward. Existing agree 
ment to finance Paradise Waters with United Domin 
ions Corporation Limited has been withdrawn. Mr. 
Armstrong's companies had already overdue demands 
existing, and the company already took up obligations 
with suppliers, and contractors connected with the 
Paradise Waters Estate, which company was relying on 
the funds corning from United Dominions Corporation 
Ltd., on the engineers' certificates. Engineers' 50 
certificates has been given to United Dominions on 
8th December 1966 which first one of which has not
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been paid by them, and they called up the rest of 
the money which all became due. Therefore, in one 
week between the 7*h and 14th December a good com 
pany changed into the company which was attacked by 
all directions.

Q. And a company which, by l4th December or a 
little earlier, you regarded the shares in as being 
worthless? A. Worthless?

Q. By 14th December this was a company the shares 10 
in which in your view became worthless? A, Me, 
Staff, I purchased shares myself on 1st December.

Q. If you will answer the question? A. The an 
swer is no. My answer is no,

Q. At the latest, on l4th December 1966 you had 
formed the view that the shares in this company were 
worthless, had you not? A. 14th December?

Q. Yes? A. Round about that time, yes.

Q. Well, that is what you told us in your evi 
dence in chief, wasn't it? A, I think I said on 20 
17th January, but at that time - that is when I 
formed this opinion.

Q. You heard Mr. Gruzman open this case, and say 
that by the middle of December your view was that 
they were worthless? A. Yes.

Q. Was that true? Is that true, that your view 
was that they were worthless by the middle of Decem 
ber? A. Yes.

Q, You immediately, as chairman and managing
director of the company, so informed the Stock Ex- 30
change, did you? A. No I did not.

Q. Why not, Mr. Barton? A, It was a matter for 
the Board; not for myself.

Q. You immediately informed the Board, did you? 
A. Oh yes. All the Board members was fully 
aware of the problems.

Q.. That is not the question I asked you, you 
know. As soon as you formed this view did you in 
form the Board of this company of the view which 
you had formed'? ( Objected to; allowed.) A. Yes. 40

Q. When was that Board meeting? A,, We had none. 

Q. You had none? A. No.

Q. So that you did not inform the Board? A. 
Yes, I informed each of them,

Q. Who did you inform? A. Each of the directors - 
Cotter and Bovill.

Q. Who were they? A. Mr.Cotter and Mr, Bovill„

Q. What about Mr. Armstrong? A. Mr. Armstrong 
cannot be contacted.
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Q. You tried to contact him, did. you? A. I 
didn't.

Q. You didn't? A. No.

Qo But within a day or two of the l4th December 
you had a conversation with him, didn't you? With 
in a day or two of 14th December you had a conversa 
tion with Mr. Armstrong? A. Yes.

Q. Did you tell him that? A. I never rang Mr. 
Armstrong. 10

Q. Did you tell him in the conversation you had 
shortly after 14th December? A. No.

Q. You did not? A. No.

Q. So that you did not inform the Board, did you? 
A. I informed two of the Board members, Cotter 
and Bovill, what is my view about the company posi 
tion.

Q. Did you also inform the shareholders? A. No.

Q. You had told them only a short time before
that the shares were worth more than a dollar, hadn't 20
you? A. Yes.

Q. You didn't think you ought to tell them that 
they were now worth nothing? A. No.

Q. Did you tell the shareholders that the divid 
end would not be paid? A. No I didn't.

Q. Did you tell the Stock Exchange the dividend 
would not be paid? A. No I didn't.

Q. Did you tell your co-directors - any of them - 
that a dividend could not be paid? A. Yes, I did,,

Q. Indeed, you proceeded to tell the Stock Ex- 30 
change that the dividend would be paid, didn't you? 
A. In the event of the Paradise Waters Estate 
will be re-financed.

Q. But you knew there was no chance of it. That 
was your view, wasn't it? A. That was my view, but 
some other people had some other view.

Q.. Mr. Cotter and Mr. Bovill disagreed with your 
view, did they? A. I don't know. You should ask 
them.

Q. Did you discuss with Mr. Cotter and Mr. Bovill 40 
and Mr. Armstrong, or any of them, the propriety of 
telling the Stock Exchange what view you had formed? 
A. Yes, we discussed it with Mr. Bovill and Mr. 
Cotter.

Q. What did they say to you about the propriety 
of telling the Stock Exchange and the shareholders? 
A. None of us was talking about that urgent ac 
tion should be taken with regard to the Stock Ex 
change.
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Qo You just said, didn't you, that you discuss 
ed the propriety of telling the Stock Exchange and 
the shareholders? A. I didn't.

Q, With Mr, Bovill and Mr. Cotter? A. I don't 
think so» I didn't say that.

Q. You didn't? A. I didn't.

Q. You just told them your view was that the 
shares were worthless, and what did they say to you? 
A. I didn't say that. I said to them that in my 10 
opinion the company is in big trouble - "Over night 
from a good company we have a company now which has 
money been called up by the first mortgagee on the 
Paradise Waters, and the second mortgagee called up 
his loan." The same time the Queensland Government 
was pressing Paradise Waters Limited - I am sorry, 
Goondoo Pty. Limited - to fulfil its obligations un 
der the lease. Therefore the company position 
changed completely, and I thought myself that I have 
to consider what is my own position and then I de- 20 
oided I offer my resignation to my co-directors.

Q. At that stage you were prepared to abandon 
the shareholders' interests, were you? A. I offer 
ed.

Q. Of course, cheques for the payment of the 
dividend were written out, weren't they, ready to 
be sent out? A. That is right.

Q. Very soon after the date of the annual general 
meeting? A. That is right.

Q, And within a day or two of the annual general 30 
meeting they were all prepared and waiting for some 
money to come from somewhere to enable you to des 
patch them? A. Not from somewhere. Money to come 
from United Dominions Corporation to pay out Mr. 
Armstrong's companies and -

Q, And pay the dividend? A. - and pay the con 
tractor of the Paradise Waters and suppliers of 
Paradise Waters Estate.

Q. And pay the dividend? A. And pay the divi 
dend from other sources of the corporation. 40

Q. And did you tell the shareholders at the gen 
eral meeting at which you recommended them to de 
clare this dividend that the company's ability to 
pay it depended upon United Dominions Corporation 
lending you some more money? A. No, I don't need 
to. It was in clear conscience said to the share 
holders "I have arranged it for United Dominions 
Corporation to pay out all moneys due to Mr. Arm 
strong". The solicitor acting for United Dominions 
Corporation stood up at the general meeting and said 50 
to the shareholders - 300 shareholders t«ere present 
- "I am a shareholder myself, and I also solicitor 
for United Dominions Corporation Limited, and agree 
ment has been made with Mr. Barton that moneys due 
to Mr. Armstrong will be paid out, with no string 
attached".
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Q0 You did not tell the shareholders that unless 
you got the money from United Dominions Corporation 
you were expecting you would have no money to pay 
the dividend you were asking them to declare? A. 
There was not any need to.

Q. When did you arrive in this country? A. 4th 
May, 1950.

Q. Did you leave Hungary after the war? A. Yes,
I left Hungary in 19^9 <, 10

Q. What time in 1949, roughly? A. I think a 
week or two after Easter,

Q. I think before the war you had been concerned 
in Hungary with a brick and tile works, hadn't you? 
A. Yes.

Q. And you saw some service during the war? A. 
I beg your pardon?

Q. You saw some service during the war? A, 
Source?

Q. Saw service. You served in the military forces 20 
during the war, did you? A. Yes. I served - I 
don't know how to describe it - labour force. I was 
not eligible for ordinary military service because 
I was of Jewish origin.

Q. And then you went back to Hungary after the 
war, did you? A. Yes. In 1943. 1942 or 1943.

Q. And after the war did you resume the same ac 
tivities again in connection with the brick and 
tile works? Did you resume some activities in that 
connection? A, Yes. 30

Q. And then you finally decided to leave Hungary, 
did you? A0 Yes.

Q. And I take it you slipped out of Hungary, did 
you? A, I beg your pardon?

Q. You slipped away from Hungary whilst it was 
in Russian occupation? A. Yes, you can put it 
thi s way.

Q. And you, Mr. Barton, went with your son to 
buy a rifle, you tell us? A. Yes.

Q0 And your son you allowed to go off to learn to 4O 
handle a rifle? A. Yes.

Q. I think you told us that? A. Yes.

Q. Of course> you were the one who had been 
threatened, you tell us, don't you? A. Yes.

Q. Were you looking to your son to protect you? 
A. I am certainly not the kind of person who 
likes guns. I don't like them.

139. Plaintiff, xx



Plaintiff, xx

Q, You preferred to leave the task of learning 
to handle the gun and shoot it to your son? A 0 I 
did not leave it to him as you see from the facts. 
I made proper arrangements. As you see from the 
facts I did not leave it to my son to shoot it out 
with criminalsc I just moved to the Wentworth 
Hotel instead.

Q. Your first reaction was to allow your son to 
protect you, was it and not look after yourself? 10 
A, No, it just happened that when we went to the 
C.I.B., and the rifle has been purchased and Fol- 
lington said he will take out Tommy to the rifle 
range and teach him how to use the gun. It just 
happened. It has not been planned.

Q. Mr. Barton, of course it is not true, to say,
is it - it would not be true to say, would it, that
you served as an officer in the Hungarian Army on
the Russian front during the war in combat? A. No,
I didn't, 20

Q. It would be quite untrue to say that, would 
it? A, Yes.

Q. And I suppose you would say that you never 
told anybody that that is what you did during the 
war? A. No I did not. But I was an officer in the 
Hungarian Army,

Q. I beg your pardon? A. I was an officer in 
the Hungarian Array before the war, when I has been 
called up for National service. But to say - (in 
terrupted. ) 30

HIS HONOUR: Q. Just a moment. Do you want to add 
something? A. When the Hitler era came every 
Jewish origin lost his rank and has been put into 
this ™ what did I call it before? - labour army c

MR. STAPPi Q. As an officer, of course, you had 
training in the handling of guns of various des 
criptions, didn't you? A a Yes.

Q. And I suppose you knew - you know all about 
handling and loading and firing rifles? A. I have 
not had a gun in my hand since 1942. During the 40 
war.

Q. You had guns in your hands during the war up 
to 1943, did you?

HIS HONOUR: "1942" he said.

MR. STAFF: Q. I am sorry. You had guns in your 
hands during the war up to 1942, did you? A. Not 
all the time. That is the last time I had a gun 
in my hand.

Q. Would you just have a look at Exhibit 6 - the 
minute of the meeting of directors of 8th November? 50 
Will you have a look at those minutes again? You 
see there a note that $50,000 owing to Southern 
Tablelands Finance Company would be repaid by 25th 
November? A. Yes.
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Q. That was a note made in the minutes as a 
consequence cf a report made by you to the Board, 
wasn't it? A. By -?

Q. A statement made by you to the Board? A. 
Yes,

Q. And you assured the Board that this amount of 
$30,000 would be repaid by 25th November, didn't 
you? A. Not only assured the Board, but to me ar 
rangements has been confirmed in writing by United 10 
Dominions Corporation that money will be available 
for thi s purpo se e

Q. And you told the Board on this day that there 
is no question that it would be repaid by 25th 
November? A. Yes»

Q. And it was not, was it? A. It was not.

Q0 And that sum of $50,000 had been over due 
for months, hadn't it, to Southern Tablelands Fin 
ance Company? A, Yes. Loans to Mr. Armstrong has 
always been due because that is how Mr. Armstrong 20 
arranged it - lent it on short terms*

Q. That sum of $50,000 had been over* due since
the end of June - since the beginning of July,
hadn't it? A0 I don't know.

Q. Anyway, you were prepared on this day, 8th 
November, to give the Board a solemn assurance 
that it would be paid by 25th November? A. Yes, 
with the clearest conscience.

Q. And on that date, of course, that company had 
not called up the $50,000, had it? A, This com- 30 
pany came to this honourable Court and made appli 
cation to this Court to restrain Landmark to accept 
this money from United Dominions Corporation Limit 
ed,

Q. On 8th November Southern Tablelands had not 
called up that sum of $50,000, had it? A. Yes, 
it has been called up in such a way that it is 
payable on 25th November.

Q. What I want to put to you is that it had be 
come payable about 30th June by the terms of the 40 
original loan? A. It could be« I don't know.

Q0 Thereafter proceedings were commenced by Fin- 
layside Pty 8 Limited against Landmark Corporation, 
Paradise Waters (Sales) Pty. Limited and Paradise 
Waters Limited. Do you remember that? A. Yes.

Q. And they were commenced, I put it to you, by 
an originating summons dated 15th November 1966, 
Do you agree with that? A. I don't know. I don't 
agree with you. I don't know.

Q. ¥ould you agree that the relief or orders 50 
which were sought in that proceeding were the ap 
pointment of nominees of Finlayside Pty. Limited
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to the Boards of directors of Paradise Waters 
Limited and Paradise Waters (Sales) Pty. Limited? 
A. Yes.

Q 0 And they were commenced because you and your 
co-directors had refused to appoint nominees of 
Finlayside to boards of these two companies? A, 
That is correct«

Q0 At the same time, in suit 1263/66, George 
Armstrong & Son Pty, Limited commenced a proceed- 10 
ing against Landmark Corporation Limited. Do you 
remember that? A. Yes.

Q. The objective of the orders sought in that 
suit were to have representatives or nominees of 
George Armstrong & Son Pty. Ltd., appointed to the 
boards of Paradise Waters (Sales) Pty. Limited and 
Paradise Waters Limited? A. Yes.

Q. Under the terms of the respective agreements 
between Finlayside and the Landmark group and George 
Armstrong & Son Pty. Limited and the Landmark group 20. 
there were provisions for the appointment of nomi 
nees under certain events? A 0 Yes 0

Q. And it was appointments of that character
which you and your co-directors refused to make?
A0 We refused to make these things -

Q. You did not make them? A. - on a principle
that we purchased the company called Goondoo Pty.
Limited from Mr. Armstrong with the money lent by
Mr. Armstrong. Then the corporation spent its own
money on development, and also borrowed money from 30
United Dominions Corporation Limited which has been
spent on the project. If we not let Mr, Armstrong
just grab these projects, with additional assets
already built into it, for nothing.

Q. Under the terms of the contract with Finlay 
side Pty. Limited in certain events Mr* Armstrong's 
company, or Finlayside Pty. Limited, was entitled 
to have nominees appointed to the Board, wasn't it? 
A0 I had legal advice from Mr. St. John Q.C., 
and Senior Counsel advised me what to do. kO

Q, You agree the documents appear to - A. 
Appear to me, as a non-lawyer.

Q. The proceedings by Finlayside was an attempt 
to enforce what the documents appear to say, wasn't 
it? A. On the face, but in fact I think it was try 
ing to enforce to grab the project from Landmark to 
Mr. Armstrong,

Q. Of course, the effect of getting nominees on 
the Board of Paradise Waters (Sales) and Paradise 
Waters Limited would merely have been to give Mr. 50 
Armstrong's nominees or Finlayside 1 s nominees con 
trol of the Boards of these companies? A, And con 
sequently to transfer the rest of the Paradise 
Waters (Sales) shares to Finlayside, and in that 
case the whole company would become Mr. Armstrong's
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company. That is a very important factor, Mr. Staff.

Q. ¥e will see what the contract has to say. The 
contract made provision for all these things? A. 
Yes* On the face.

HIS HONOUR: I don't contemplate reopening that 
litigation in this suit, Mr. Staff.

MR. GRUZMAN: May I be taken as objecting to this 
subject matter?

HIS HONOURS Yes* I allow it. It is relevant as 10 
part of the events at the point of time when the 
agreement under challenge was being negotiated. 
But there is a limit to the relevance of the detail 
of the suit.

MR. STAFF: Q. You would agree, wouldn't you, that 
under the terms of the loan agreements between 
Landmark Corporation and George Armstrong & Son 
Pty. Limited in the event that Mr. Armstrong was 
removed as chairman of Landmark Corporation the 
moneys become due and payable } or able to be call- 20 
ed up? A. Yes. A difference of opinion. The 
document says, if I recall, that the money will be 
come due on the folloxd.ng events.

Q. One of them being Mr. Armstrong being remov 
ed? A. Yes, But one thought - there was differ 
ence of opinion - one thought was that it became 
due in the event of one happening, and one thought 
it was all of them happening.

Q. At any rate you were conscious, weren't you, 
when you suggested to your co-directors that Mr, 30 
Armstrong should be removed as chairman that the 
moneys due to George Armstrong & Son Pty, Limited 
would, as a consequence, become due, or probably 
become due? A. Yes. I said that. I furthermore 
said that I am not prepared to remove him from the 
chair unless he gets his money as well. I made 
proper arrangements with United Dominions in early 
November. I got them to confirm it in writing, be 
cause Mr, Armstrong made certain statements in the 
press, and I was fully satisfied that this money 40 
was coming forward. I can assure you that without 
that arrangement of money I would not have myself 
removed Mr,, Armstrong from the chair and put this 
mortgage into the position where it became due.

Q. You would have been prepared to tolerate Mr. 
Armstrong for a longer period, would you? A. I 
would have been prepared to get out myself.

Q. ¥ould you have been prepared to take Mr. Arm 
strong's offer of 60 cents, or whatever it was, a 
share? ?0 cents? A, No. Possibly would have re- 50 
signed and kept my shares. I would never have ac 
cepted that offer for the shares. That offer was 
not an offer which I could accept.

Q. You, of course, thought you had quite a firm 
arrangement with United Dominions Corporation to

143» Plaintiff, xx



Plaintiff, xx 

get some money from it, didn't you? A. Yes,

Q. Did you seek any advice as to whether that 
arrangement which you thought you had made was a 
binding arrangement? A. When this arrangement has 
been —

Q, I am not asking you what the advice was. I 
am only asking you did you seek any legal advice? 
A. At any time, do you mean?

Q. Did you seek any legal advice before you set 10 
about getting rid of Mr. Armstrong? A, No. The 
word of United Dominions was good enough for me.

Qo Of course, what they said was "subject to
satisfactory documentation", wasn't it? A. Which
was a letter when Landmark and Paradise Waters
authorised U.D 0 C. to pay moneys without engineers'
certificate, which finally has been signed, and
finally that $50,000 has been paid, and for some
reason which is unknown to me the $400,000 has not.
That is how all these problems arose. I assure 20you that I made proper arrangement, I believed
that this arrangement will be kept,, I had reason
to believe that United Dominions will pay this
money and I say that this money was Mr. Armstrong's
or his company's money, and I wanted to remove him
from the chair because I thought that was the right
thing to do, and I also thought it would be the
right thing to do to pay his money.

Q. Because you knew, Mr. Barton, didn't you
once you set about trying to remove Mr. Armstrong 30
from any position as director or as chairman of
the company - once you set about that you knew that
Mr. Armstrong would call up, when he was able to,
the moneys which were owing to the company? A.
Yes.

Q. You knew you would have to make provision for 
that? A. That is right. That is why I made the 
provision.

Q. Before you got the money you were prepared
to go ahead and take steps to, as you put it, re- 40
move Mr. Armstrong from the company? A. To me
and to my co-directors the promise of the Board of
United Dominions Corporation Limited was good
enough.

Q. Of course, your reliance upon what you thought 
was a firm promise brought the company to the 
ground in the end, didn't it? A. Not only that 
one thing. All things together.

Q. That was the primary cause, wasn't it? A.
No, I think it was the primary cause of Mr. Arm- 50strong's attack on the company, and the public -

HIS HONOUR: Q, Public what? A. Public quarrel 
between board members and companies of Landmark 
and Mr. Armstrong, and the publicity which arose from these matters.
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-MR, STAFF: Q0 Mr. Barton, would not you agree 
that the real cause of the company being brought to 
the ground was your determination to get rid of 
Mr. Armstrong from the company? A. No, I don't 
think it was my determination. I think it was the 
interest of the shareholders, really.

(Further hearing adjourned to 10.00 a.m., on 
Tuesday, 28th May, 1968.)
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IN EQUITY No. 23 of 1968

CORAMs STREET, J. 

BARTON j-v-j ARMSTRONG & ORS. 

SEVENTH DAY, TUESDAY, 28TH MAY, 1968.

(Ezekiel Solomon called on subpoena duces 
tecum by Mr. Bainton. Mr. Solomon, a solici 
tor with Alien Alien and Hemsley, 55 Hunter 
Street, Sydney, produced a copy of the sub 
poena together with the documents called for 
in the subpoena. Mr. Solomon raised the ques- 10 
tion of professional privilege. Mr. Bainton 
applies for access to the documents and, after 
examining the documents produced, his Honour 
stated that Mr. Bainton might have access to 
the Paradise Waters books and the Paradise 
Waters (Sales) books. Mr. Solomon excused.)

(Secretary of the Sydney Stock Exchange call 
ed on subpoena duces tecum by Mr. Bainton. 
Leslie Poldes appeared in answer to the sub 
poena, produced a copy of the subpoena and 20 
the documents called for thereunder. Mr. 
Poldes stated that there was no objection to 
the documents produced being seen by the par 
ties to the litigation, nor were they requir 
ed to be returned as a matter of urgency.)

(Post-Master General's Department called on 
subpoena duces tecutn 0 James Stanley Bayle ap 
peared in answer to the subpoena. Mr. Bayle 
produced a copy of the subpoena and stated 
that no documents were produced in answer there- 30 
to. Mr. Bayle excused.)

(Subpoena directed to the Post-Master General 
m.f.i. 8.)

(Australian Watching Co. (N.S.W.) Pty. Limited 
called on subpoena duces tecum by Mr,. Bainton. 
Alan Henry Mundy appeared in answer to the 
subpoena. Mr. Mundy stated that in the docu 
ments produced in answer to the subpoena there 
were entries concerning the affairs of persons 
other than those concerned in this litigation. 40 
He stated that there was no objection to in 
formation relating to the parties to the liti 
gation being made available for inspection. 
His Honour permitted the parties to avail 
themselves of such information in the docu 
ments produced as directly concerned the cur 
rent litigation. Mr. Mundy excused.)

(Plaintiff called on subpoena duces tecum by 
Mr. Bainton. Mr. Gruzman answered the sub 
poena on behalf of the plaintiff and produced 50 
a set of cheque butts in answer to the sub 
poena. )

(United Dominions Corporation recalled on sub 
poena duces tecum by Mr. Bainton. Ronald 
Peter Woodward, an officer of United Dominions 
Corporation, appeared before the Court. Mr.
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Woodward stated that he now produced some 
further documents in conformity with the sub 
poena answered by him on 23rd May, 1968. Mr. 
Woodward stated that two of the documents pro 
duced on 23rd May were photostat copies, of 
which he now produced the originals, together 
with an original letter which had since been 
located at the company's solicitor's office. 
Mr. Woodward stated that there was no objec 
tion to the two original letters and the addi- 10 
tional letter produced being seen by the par 
ties to the litigation. Documents produced 
by Mr. Woodward added to the documents produc 
ed on the 23rd May, and made available to the 
parties for inspection.)

(Documents produced by Bank of New South Wales 
on subpoena duces tectun on 23rd May, 1968, 
made available for inspection.)

PLAINTIFF 
On former oath: 20

HIS HONOUR: Q. You are still on your oath to tell 
the truth, Mr 0 Barton? A. Yes, your Honour,

MR. STAFF: Q. Mr 0 Barton, do you recall an occa 
sion on 16th March, 196? on which you gave evidence 
in a proceeding in Queensland between, among other 
people, Sandpumping Pty. Limited, V.E. Hopgood and 
Co., (Construction) Pty. Limited, V.E. Hopgood and 
Co„, and Edgar Verden Hopgood against Goondoo Pty. 
Limited, Alexander Ewan Armstrong, Alexander Barton, 
Paradise Waters Limited and Landmark Corporation 30 
Limited as defendants? A. Yes. (Objected to; 
allowed.)

Q, Have you a recollection that you gave evidence 
in the Supreme Court of Queensland in the matter I 
mentioned on 16th March, 1967? A. I already said 
I been a witness, yes.

Q. Do you recall that in the course of giving 
your evidence in that matter you said, at p. 793 of 
the transcript, in answer to the question, "Q. 
You have an excellent memory of everything that 40 
was said in that conversation?", "Yes, and any 
conversation what I had going back the last ten 
years. I have a very excellent memory. As a mat 
ter of fact I am famous for it in Sydney". Do you 
remember that question and answer? A. Yes.

Qt Was that true? A. Yes, that is true, I 
still say I have an excellent memory.

Q. And you can remember any conversation you 
had going back the last ten years? A. In sub 
stance, yes. ejO

Q. Well now, - A. I would like to add to it, 
I think. Every important conversation.

Q. And you remember event s and happenings just 
as \vell, don't you? You remeitiber events and hap- 
pendings just as well as conversations? A. Yes. 
If it is important to me, yes.
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Q, Mr,, Barton, you, of course, come here to this 
Court to tell the truth, don't you? A. Of course.

Q. I suppose you tell his Honour you are a truth 
ful and honest man, are you? A e Yes, I am.

Q 0 You always tell the truth? A. Yes, I do.

Q. Both in Court and in your business affairs? 
A. Yes.

Q. And in your personal affairs? A. Yes.

Q. You have no doubt about that? A, I have no 10 
doubt.

Q. And you hold yourself out, do you, as an 
honourable man? A. Yes, I am.

Q. Honourable in social affairs, personal af 
fairs, and business dealings? A, Yes,

Q 0 I think you told us the other day that you say 
also that you are a careful man, is that so? A. I 
don't know what you mean by "careful". I am human 
like anybody else, you know. I am careful, yes.

Q. Do you recall saying at p.66 the other day, 20
towards the foot of the page - the question you
were asked was: "You are a careful man, aren't you?"
and you answered, "Yes, I am". Is that true? A.
Yes, that is true.

Q. Did you understand that question when you an 
swered it? A0 Yes, the same way as I understand 
i t no w.

Q. You were asked these further questions: "You
are always careful in your affairs and your answers
to questions?" to which you answered "I think I am 30
reasonably careful, yes" 0 You were asked, "Are not
you always careful?" to which you answered, "Yes,
I am"? A. Yes.

Qo Were those answers true? A, Yes, those an 
swers are true, except that I would like to add 
that I am human, like anyone else,

Q. A further question was asked, "I suppose par 
ticularly careful when you are under oath". You 
were asked that question, and you answered, "Yes, 
most certainly". ¥as that true? A. Yes, that wa s 40 
true.

Q. And, Mr. Barton, you are not a person who 
would tell a lie under oath? A. No, I am not.

Q. You are not a person who would tell a lie at 
any time, are you? A. No, I am not.

Q. And you would not tell a deliberate lie? A.
No.

Q. Under oath? A. I dislike people who tell 
lies.
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Q0 Mr f Barton, do you recall an occasion on 
which, you swore an affidavit in a proceeding between 
one Goodwin and Southern Tablelands Finance Co. Pty. 
Limited? A, Possibly I have.

Q 0 Do you recall giving evidence in such a pro 
ceeding in the witness box? A. Yes, I do.

Q. And do you recall .before you gave evidence you
swore an affidavit for use in those proceedings? A.
Possibly, yes. 10

Q, Do you recall that in September, 1966 you gave 
evidence in those proceedings before his Honour, 
the Chief Judge in Equity, Mr. Justice McLelland? 
A. September?

Q. September, 1966? A. Yes.

Q. Do you recall that during the course of your 
evidence you were cross-examined by the plaintiff, 
Mr. Goodwin, wiio appeared in person? A. Yes, I do.

Q. Do you recall that you were asked these ques 
tions in the course of your cross-examination: "Qo 20 
I have asked you when did you first hear of this 
proposition?" (the proposition being the salvage 
proposition which Mr. Goodwin had discussed earlier 
with you), and you answered, "I cannot tell you the 
exact date, I would have to consult my diary to 
find out". Do you recall that question and answer? 
A. I don't recall it perfectly. I have a vague 
recollection,,

Q. You were then asked these questions:

"Q. Approximately? A. Three or four months 30 
ago.

Q. How long before the 4th April did you 
hear of this proposition? A. I do not think 
I have that good a memory that I can tell you 
dates.

Q. Approximately? A. A month.

Q. Before the 4th April? A. Don't quote me
on dates, because I have to refer to diaries
to get myself acquainted with dates."

Do you remember those questions and answers? A. 40 
Yes, I recall it, but I mean the diary is ——

Qo Will you just answer the question? A. Ap 
pointment ——

Q. ¥ill you answer the question? Do you recall 
that his Honour the Chief Judge in Equity then ask 
ed you, "Where is your diary?" and you answered, 
"109 Pitt Street". Do you recall that? A. Yes, I 
recall it. I recall it. My answer is that ——

Q. Just answer the que stion? A. Appointment
diary, which is - for appointment by my secretary. 50
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Q<. You recall his Honour the Chief Judge in 
Equity asking you where your diary was, that day in 
September of 1966? A. Yes.

Q. And you told his Honour that your diary was 
at 109 Pitt Street? A0 Yes.

Q. 109 Pitt Street was the Landmark office, 
wasn't it? A. Yes.

Q. And on that day did you have a diary at 109
Pitt Street? A. Yes. I had an appointment diary. 10
I had an appointment diary, kept by my secretary.

Q. You had a diary, did you? A. ¥e have two 
sorts of diaries. If you refer to one diary - (an 
swer interrupted.)

Q. Is it true that on the date in September on 
which you gave evidence before the Chief Judge in 
Equity in the proceeding Goodwin v. Southern Table 
lands Finance Co. Pty. Limited that you had a diary 
which was at 109 Pitt Street, Sydney? A. Yes. I 
had an appointment diary. 20

Q. Now you recall, of course, that I asked you 
some questions the other day about whether you had 
ever kept or had a diary? Do you recall I asked 
you some questions about that the other day? A. 
Yes.

Q, On p. 79 of the transcript, towards the foot 
of the page, I asked you, "Has it ever been your 
habit to keep a diary?" to which you answered "No". 
"Was that true or untrue? A, That is true.

Q» I asked you, "Have you never kept a personal 30 
diary?" to which you answered "No". You were asked 
the question, "Have you never kept a personal diary 
in the Landmark office?" and you answered "No",, Is 
that right? A. That is correct.

Q. Is that true? A. Yes.

Q. You were asked, "Or a diary in relation to 
Landmark affairs". You answered "No"? A. That is 
true.

Q. You were asked, "You are quite sure of that?"
and you answered, "Yes, quite". You were asked, 40
"It would be quite untrue, would it, to say that in
1966 you kept a diary at 109 Pitt Street?" to which
you answered "I did not keep a diary". Is that
right? A. That is correct.

Q. That was untrue, wasn't it? A. I didn't kept 
a diary. That is true. It is true that I didn't 
kept a diary.

Q. I then said to you - the question I put to
you was, "It would be quite untrue, would it, to
say that in 1966 you kept a diary at 109 Pitt Street?" 50
and your answer was "I did not keep a diary". Do
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you say that was true? Do you still say that was 
true? A. Yes, that was true.

Q. You told his Honour, the Chief Judge in Equity, 
in September, 1966 that you had a diary at 1O9 Pitt 
Street, didn't you? A. I had an appointment diary 
kept by my secretary.

Q. Do you say that when you told his Honour the 
Chief Judge in Equity in September, 1966 that your 
diary was at 109 Pitt Street, Sydney, that was a 10 
true answer? Do you say that that was a true an 
swer? A. Yes. I was referring to the appointment 
diary. Mr. Goodwin ——

Q, Not your diary at all? Wot a diary of yours? 
A. A diary of Landmark Corporation Limited.

Q. Were you referring to a diary of yours? A. 
I was referring to a diary which had appointments 
which has been put in and the dates of the appoint 
ments was kept.

Q. Put in by you? A. Mostly ray secretary, and 20 
in her absence I put some in.

Q. In a book you referred to at that time as your 
diary? That was the book you referred to? A. Yes. 
That is my diary as managing director.

Q. Kept at 109 Pitt Street, Sydney? A0 Yes, 
that is right.

Q. Why, then, did you tell us the other day that
you did not keep a diary at 109 Pitt Street, Sydney?
A. My understanding of a diary is a diary when
you record events and happenings and I has not had 30
any such diary. A diary which is including all the
appointments - such a diary I have.

Q. What I want to put to you is that last week 
when you told his Honour in answer to my question 
that you did not keep a diary at 109 Pitt Street 
you told a deliberate untruth? A. Wo, that was 
true. (Objected to; allowed.)

Q 6 Now, during the course of your cross-examina 
tion in the proceedings Goodwin v. Southern Table 
lands Finance Co. Pty. Limited - do you remember 40 
saying - do you remember being asked this question: 
"Q. So you did not help rne, you thought the secur 
ity was there. Is that so. Did you help me obtain 
the £5000 in the manner in which I did obtain it?" 
to which you answered, "Yes, I did recommend it to 
Mr. Armstrong. He would not have given it to you 
if I did not recommend it". Do you remember giving 
that piece of evidence? A. Yes.

Q. Do you remember also saying - do you remember 
being asked these questions: "And whilst I did not 50 
succeed you still i«ere prepared to get hold of the 
security of the ship, were you not?" to which you 
answered, "I was not interested in the security of 
the ship". You were asked, "But you did, in fact,
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did you not?" and you answered, "You had no securi 
ty to offer" 0 You were asked, "But you did in 
fact get the security of the ship?" and you answer 
ed, "It is nothing to get the security of the ship. 
We did not want your ship. We did not want to get 
hold of the security of the ship". You were asked, 
"But you did in fact, did you not?" and you answer 
ed, "Not me, Southern Tablelands Finance Company". 
You were asked, "Of course, you had nothing to do 10 
with Southern Tablelands?" and you answered, "Of 
course, I had not, it is a company run by my friend 
and I recommended him to lend you money, unfortunate 
ly".

Do you recall giving those answers? Do you 
recall being asked those questions and giving those 
answers? A. Yes, I recall the evidence, except 
that I did not recollect when I called him "my 
friend" or "business friend". I did not recollect 
whether I called him "friend" or "business friend". 20

Q, Do you recall being asked - with your memory - 
with your good memory - do you recall being asked 
the questions "Of course, you had nothing to do with 
Southern. Tablelands?" and your answer, "Of course I 
had not, it is a company run by my friend and I re 
commended him to lend you money, unfortunately". 
Do you remember being asked that question? A_ Yes.

Q« And giving that answer? A. Yes.

Q. And you were giving evidence on oath, weren't
you? A. Yes. 30

Q. As a careful man? A. Yes.

Q. Being careful that your answers were true and 
correct? A. Yes.

Q. And you gave the evidence that Southern Table 
lands Finance Co„ Pty. Limited was run by your 
friend in September, 1966, didn't you? A. My busi 
ness friend.

Q. You were referring, of course, to Mr. Arm 
strong, weren't you? A. Yes.

Q. Was your answer that it was "a company run by 40 
my friend" true or false? (Objected to; allowed.)

Qo Do you recall at p.75 of the transcript in 
this case - at the foot of the page - the other day 
I asked you - this is evidence at the foot of p.75 
going over to p<>76, these questions:

"Q. Would you agree that during April of
1966 had you come to the conclusion that the
Goodwill proposal was a worthwhile commercial
venture you would have been quite happy then
to enter into the joint venture with Mr. Arm- 50
strong? A. No.

Qo And at that time you would instinctively
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have described Mr. Armstrong, if anyone had 
asked you, as your friend wouldn't you? A 0 
No. I would describe him as chairman of direc 
tors of Landmark Corporation Limited.

Q. You would not have described him as your 
friend in April, 1966? A. I don't think Mr. 
Armstrong has ever been my friend. ¥e had a 
very fair business relationship.

Q. And you, I suppose, would certainly not 10 
have described Mr. Armstrong as 'my friend 1 
in September, 1966, would you? A. In September 
1966, no.

Q, You are quite sure about that? A. Yes.

Q. It would be quite impossible, wouldn't 
it, for you in September, 1966 to have describ 
ed Mr. Armstrong truthfully as 'my friend'. 
That would have been quite impossible in Sep 
tember, 1966, for you to have described him as 
'my friend'? A. Yes, I could not say that 20 
Mr. Armstrong is my friend.

Q. If you had said that in September, 1966 
it would have been a lie, wouldn't it? A, I 
don't accept that description,

Q. It would not have been true, would it? 
A. It would not be completely true.

Q. Completely? A e It would not be com 
pletely true,"

Was the evidence you gave in this proceeding the
other day in relation to that matter which I have 30
read to you true? Was that evidence true which you
gave the other day in relation to that matter? A.
In a way as probably you refer to "my learned
friend" or to some people which you are connected
with with some sort of relationship like I had with
Mr. Armstrong in business, but in a true sense Mr.
Armstrong has never been my friend.

Q. So that you are saying, are you, that when 
you gave th<% answer in the course of the proceed 
ings between Goodwin and Southern Tablelands Finance 40 
Company, "Of course I had not, it is a company run 
by ray friend and I recommended him to lend you 
money, unfortunately". A. I should have said, "my 
learned friend" or "my business friend", or some 
thing of that nature. That is what I meant.

Q. You are saying that that answer was not true? 
A. It was true. It was true in a sense.

Q. Of course it was in September, wasn't it, 
that you had come to the conclusion that you could 
not tolerate Armstrong in any business affair - 50 
you could not tolerate working with Mr. Armstrong 
in any business affair whatever? It was in Septem 
ber that you had come to that conclusion? A. Not 
in September. In July.
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Q, What? A a In July. Not in September.

Q. And so in September, 1966 , in the course of
giving evidence, you referred to that man of whom
you had formed the opinion you could not work with
him any more, as your friend? A, I was relating
to a matter which was four months before, and,
secondly, I used, it as "friend" like it is used by
people like "my learned friend" or "my business
friend" and so on. You cannot take such a distinc- 10
tion between words and meanings.

Q. Of course, if what you said in September, 1966 
— "Mr. Armstrong was my friend" - if that were 
true, at that stage a great deal of the evidence 
you have given here would be untrue, wouldn't it? 
(Objected toj rejected.)

Q, Now, you are aware - you recall that a few 
minutes ago I read to you this question and answer 
of your evidence the other day? "It would be quite 
impossible, wouldn't it, for you in September, 1966 20 
to have described Mr. Armstrong truthfully as 'my 
friend'?", to which you replied! "Yes, I could not 
say that Mr. Armstrong is my friend". A e Yes, I 
recall that.

Q. Of course, \vhen you. answered, "Yes" to the 
question, "It would be quite impossible, wouldn't 
it, for you in September, 1966 to have described Mr. 
Armstrong truthfully as 'my friend'I', that was un 
true, wasn't it? Ae No, that was true,

Q» You agree now, do you, that you did in fact 3Q 
use the description "my friend" in relation to Mr. 
Armstrong in September, 1966? You agree that you 
did use that description in September 1966, in rela 
tion to Mr. Armstrong? Ae If you say so it is in 
the transcript - I used the phrase with a different 
meaning.

Q. Now, do you recall - perhaps I might hand this
to you. The officer will show you an affidavit
which appears to have your signature on it, sworn
on 12th September, 1966, and I would like you to 40
look at paragraph 2 of that affidavit. I would
like to refer you to paragraph 2 of that affidavit.
Will you just read it to yourself? Just paragraph
2? A. Yes. That is what I aia reading.

Q. Do you recall that on 12th Septeciber, 1966 
you swore that affidavit? A e Yes 0

Q. You recall that? A. Yes.

Q. And when you swore that affidavit you under 
stood that you were swearing to the truth of what 
you said in the affidavit? A. Yes. 50

Q. And amongst other things in para. 2 you said, 
did you not, that "The proposal" ~ that is, the 
salvage proposal - "involved Mr. Armstrong and I 
each contributing £60,000"? A. Yes.
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Q. You see that in paragraph 2? A. Yes.

Q. Was that then true? A, It was not my propo 
sal. I was not agreed to it myself.

Q. You then said, "The proposal" - that is* Mr. 
Goodwill's proposal - "involved Mr. Armstrong and I 
each contributing £60*000 il ? A* Yes.

Qo , When you said that in your affidavit were you
saying something that you believed to be true? A,
That was his proposal, yes, 10

Q. And in the course of giving your oral evidence 
before the Chief Judge in Equity do you recall be 
ing asked these questions: "Mr. Barton, where was 
the money going to coiae from to finance this propo 
sition if it had been accepted by you?" and you an 
swered, £60,000 from myself and £60,000 from Mr. 
Armstrong", His Honour asked you! "Do you mean 
you were going to find £60,000 and Mr, Armstrong 
was going to find £60,000?" to which, you answered: 
"Yes". Do you remember that? Was that true, when 20 
you gave those answers? A 0 Yes, it xyas true.

Q. Do you recall that I asked you some questions 
about this proposal last week? A, Yes, I do.

Q. Do you recall that I asked you this question, 
on p. Jk of the transcript, "That, I think, was a 
business venture which you and Mr. Armstrong had 
contemplated that you would subscribe £60,000 each, 
wasn't it?" to which you answered, "It was not". I 
asked you: "Was not the basis of the proposal that 
each of you and Mr. Armstrong should put in, if you 30 
decided to go ahead with the transaction, £60,000 
each?" to which you answered "No". Do you remember 
those questions and answers? A. Yes 0

Q. Those answers were untrue, were they not? A. 
Would you repeat it to me, because what I thought 
was about "proposal" but it was not my proposal or 
agreement.

Q, The question I asked you was - I will read 
it to you again - I asked you, "That, I think, was 
a business venture which you and Mr. Armstrong had 40 
contemplated that you would subscribe £60,000 each, 
wasn't it?" to which you answered, "It was not". I 
asked you, "¥as not the basis of the proposal that 
each of you and Mr, Armstrong should put in, if you 
decided to go ahead with the transaction, £60,000 
each?", to which you answered, "No". Those answers 
were quite untrue, weren't they? A. Was not un 
true .

Q, Was the evidence you gave before his Honour
the Chief Judge in Equity untrue? A. Would you 50
read the transcript what I said there again, please?

Q0 You have got a very good memory, haven't you? 
A. Yes, I have.

Q. One that enables you to remember your
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conversations almost word for word that happened ten 
years ago? A, I didn't say word for word.

Q. You can remember any conversation you had in 
the last ten years, can't you? A. Any important 
conversation, yes.

Q. Can't you remember the evidence I read to you
three or four minutes ago? A. I can remember the
whole transaction, but it is the way you put it to
me - it is very difficult for me to give you the 10
ri ght answer s«

Q 0 I will read to you again what you said in 
paragraph 2 of your affidavit of 12th September, 
1966s "The proposal involved Fir. Armstrong and I 
each contributing £60,000"? A. Yes.

Qo Was that true? A. Yes.

Q, Then the question I asked you the other day 
was, "Was not the basis of the proposal that each 
of you and Mr. Armstrong should put in, if you de 
cided to go ahead with the transaction, £60,000 20 
each?" to which you answered "No". Was that true, 
or false? A. That is different. You said, "If 
you are going ahead with the proposal". I never 
seriously wanted to go ahead with the proposal. My 
main aim was to get the project away from Landmark 
Corporation Limited. It was a highly speculative 
project which I didn't want Mr, Armstrong to force 
this project on Landmark.

Q« Let me just read to you again the oral evi 
dence which you gave before his Honour the Chief 30 
Judge in Equity in September, 1966, on p.25 of the 
transcripts "Mr, Barton, where was the money going 
to come from to finance this proposition if it had 
been accepted by you?" and you answered: "£60,000 
from myself and £60,000 from Mr.Armstrong". Was 
that true? A 0 Yes.

Q» Well then, will you listen again to the ques 
tion that was put to you at p. 7^ of the transcript 
last weeks "Was not the basis of the proposal that 
each of you and Mr. Armstrong should put in, if you 40 
decided to go ahead with the transaction, £60,000 
each". To that you answered, "No", The two answers 
are utterly inconsistent, are they not? A, You can 
put it this way. In my own mind I gave txue answers 
on both occasions.

Q. One answer is correct and one is untrue, isn't 
it? A. I can't accept that.

Q. Which is true? A. The true fact is that the 
proposal has been put to me about the ship to be a 
project of Landmark Corporation Limited. I didn't 50 
want it, because it is highly speculative and not 
the type of project which Landmark Corporation can be 
interested about. To protect the company that Mr. 
Armstrong forced his proposition to the company I 
agreed to investigate this proposition on behalf of 
Mr, Armstrong and myself, and that is as far as I 
went.
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Q. Of course, as soon as you said to Mr. Arm 
strong that Landmark could not be interested he ac 
cepted that, didn't he? A. Not readily* He was 
trying to convince me - he was trying to convince 
me of the good profits of the proposition.

Q. Is that what you told his Honour, the Chief 
Judge in Equity, in the course of giving your evi 
dence in Goodwin v. Southern Tablelands Finance Co. 
Pty0 Limited? That is not what you told his Honour 10 
is it? A. I just was answering questions. I just 
was answering the question,,

Q. Were you answering them truthfully, or not? 
Ac Truthfully.

(Short adjournment.)

Q. You told us on p.12 of the transcript the oth 
er day that your relationship with Mr. Armstrong - 
you were asked this question at the top of p.12 of 
the transcript: "After the incident at Surfers 1 
Paradise were you on friendly terms with Mr, Arm- 20 
strong?" and you answered, "Fairly friendly, but I 
was disgusted with the things that happened at Sur 
fers' Paradise". Do you remember that evidence? 
A0 Ye s o

Q. Now, that was a piece of evidence you gave in 
relation to the situation about July of 1966, wasn't 
it? A. Yes.

Q. July-August, 1966? A. July.

Q. So that, subject to your disgust about things
that happened at Surfers' Paradise, you were on 30
fairly friendly terms, you said? A. Yes.

Q. And Mr, Armstrong, of course, went overseas 
in August, 1966, didn't he? A. Yes.

Q. And then you told us, I think, that by August 
or September, 1966 you had concluded that you could 
not work with Mr. Armstrong any longer? A. Yes, I 
came to that conclusion in July.

Q. In which? A. In July.

Q,. Of course, prior to July, 1966, may I take it
that your relationship with Mr. Armstrong had been 40
quite friendly? A. Fairly. Fairly friendly. I
had my opinion of Mr. Armstrong. The relationship
was fairly friendly.

Q. Of course, you told us that aftex" July, or in 
July, after the events at Surfers' Paradise that you 
have referred to your relationship - you were on 
fairly friendly terms with Mr. Armstrong? A. Yes.

Q. I take it that before that time terms were
even more friendly? A. They were the same. I had
my opinion of Mr. Armstrong. I was disgusted with 50
his activities, and that July incident made me
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think a lot harder, and I did find that the only 
possible way for me was to sever my connections 
with Mr. Armstrong«

Q. You would not presently describe his rela 
tionship with Mr. Armstrong as having been never 
pleasant, would you? A. They have never been plea 
sant.

Q, You are saying that you were on fairly friend 
ly terms, but your relationship was never pleasant. 10 
Is that what you are saying? A. Yes.

Qc You would regard Mr. Armstrong - the terms of 
your association with Mr. Armstrong - as fairly 
friendly? A. Yes.

Q. And, at the same time, as never being plea 
sant? A. Never been pleasant.

Q. You recall, of course, the other day that you 
told his Honour - you recall that before the ad 
journment J. read to you some answers of yours to 
questions given by you for his Honour the Chief 20 
Judge in Equity in relation to the basis of the 
proposal which. Goodwill put to you involving you and 
Mr. Armstrong providing £60,000 each. You recall 
that? A. Yes, I do.

Q. Do you recall saying to his Honour the Chief 
Judge that you had at that time £60,000 available to 
put into the venture? A, I did not say that.

Q. Are you quite sure you did not tell his Honour 
the Chief Judge that? A, Yes, I am quite sure.

Q. Do you recall these questions and answers? 
His Honour asked you: "Do you mean you were going 30 
to find £60,000 and Mr. Armstrong was going to find 
£60,000?" to which you answered "Yes". His Honour 
asked, "You could have found it, if it were neces 
sary?" and you answered "Yes, I could have". Mr. 
Goodwin, asked: "By way of security, of course?" 
and you answered: "I do not know what you mean - 
by way of security". His Honour asked: "He had 
£60,000 of his money at his disposal which he could 
have used had he gone on with it?" to which you an 
swered "Yes". Mr. Goodwin then asked: "You would 40 
have lodged some sort of security?" and you answer 
ed, "I do not know what I would have done. I had 
means, if that is what you want to know, to go into 
a venture to the extent of £60,000 and my answer is 
yes". Mr. Goodwill askeds "You would have put in 
£60,000 and Mr. Armstrong would have put in £60,000?" 
and you said, "Yes". Do you recall giving that evi 
dence? A. Yes.

Q. And was it true, that in April or thereabouts
in 1966 you had £60,000 which you could have used, 50
if you had decided to go into this salvage venture,
for that purpose? A. I didn't say I had £60,000.
I said I could provide £60,000.

Q. Do you recall ansxi?ering his Honour, the Chief
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Judge's questions "He had £60,000 of his money at 
his disposal which he could have used had he gone 
on with it" and yosar answer "Yes"? A. On my dispos 
al, ye s<,

Q, YOAI had then at that time £60,000 which could 
have been committed to this somewhat speculative 
salvage venture? A, On my disposal, yes.

Q. You said, in further answer, "I had means, if
that is what you want to know, to go into a venture 10
to the extent of £60,000, and my answer is yes"? A.
Yes.

Q. That was true? A. Yes, that was true.

Q. This, of course, was before you had received, 

or Allebart Pty. Limited had received any money from 

The Sands business, wasn't it? A. Yes, I receiv 

ed money from The Sands later, yes.

Qo And were you referring to £60,000 which you
could raise on security of your own assets? A. I
said I have £60,000 on my disposal. 20

Qo "Where were you going to get the £60,000? A. 
"Where was I going to get it?

Q. Yes. Where were you going to get the £60,000? 
A. I didn't gave it much thought.

Q. You didn't know? Is that what you are saying? 
A. Yes, I had means to find £60,000 at that time.

Q. Out of your assets? A. Assets of my family 

and other means.

Q. What other means? (Objected to; allowed.)

Q. Where was the £60,000 to come from, Mr* Bar- 30 

ton? A. I didn't gave too much thought of it be 

cause I had no - at the time when I gave evidence I 

knew I had no intention to go into a venture in any 

circumstance, and if you are asking me how I can 

raise £60,000 my answer is that with my family 

funds, myself, my wife, and other member of my 

family, I think, at the time bank overdraft which I 

had not used fully, and also I can borrow money for 

business purposes from finance companies.

Q. And when you told his Honour the Chief Judge 40 

in Equity that you had at your disposal, if you de 

cided to go on with the proposition, £60,000, you 

were referring to money which you could obtain from 

your family, from family companies, from your own 

assets, and on overdraft from your bank? A. Yes.

Q. Were you talking also of raising money from a 
finance company on the security of assets? A. I. 

didn't define in rny mind where I am going to get the 

money. I had means of getting £60,000. This is the 
fact. 50

Q. Of course, you know what the meaning of
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getting, ihbiiey oil security or against security is, 
don't you? A. Yes, I do.

Q. And you told Mr. Goodwin, of course, you 
didn't know what lie was talking about when he men 
tioned getting money for this venture on security, 
didn't you? A 0 I told you just before that I 
didn't gave too much thought where the money will 
come from at all because I had means to find 
£60,000 at that time. 10

Q, May I take it that you continued to have those 
means during the 12 months thereafter? A. I had 
the same means 12 months -

Q, The means to get £60,000 if you wanted it, 
didn't you, throughout 1966? A. Yes.

Q. And throughout 1967? A. Possibly.

Q. Surely you know? (Objected to; allowed.)

Q. Anyway, you say throughout 1967 possibly you
had - still had the means to raise £60,000 if you
wanted to? A. Yes. 20

Qa Can you do a little better than "possibly"? 
You know what your means are, don't you? A. Yes,
I do ,

Q, Isn't it true that throughout 1967 you, if you
had wanted £60,000, had the means to raise it? A.
Yes.
Q. And when you signed the deed of 17th January,
1967 - the settlement deed - you, of course, bought -
under that arrangement you agreed to buy 30,000
Landmark shares at 60 cents each, payable in three 30
instalments over three years? A. Yes.

Q. And that was payable interest-free? A. Yes«

Qo Arid, of course, that means that you had to 
find |6,000 per year for each of the succeeding 
three'years? A. Yes.

Q. As well, you undertook to guarantee the obli 
gations of some other people who also purchased 
shares? A. Yes.

Q» Do you recall that you swore an affidavit in
this matter on 4th January 1968? A. Yes. 4o

Q0 When you signed the deed of 17th January, 
3-967 ,, you, of course, foresaw no difficulty in be 
ing able to raise ft6,000 in each of the succeeding 
three years, did you? A. Not for myself, no, but 
the nominees -

Q. ¥ill you just answer my question, please?
Do you recall in para. 39 of your affidavit sworn
by you on 4th January, 1968 you said this: "After
the deed of settlement was signed I moved back to
my home. I realised that I was unable to pay for 50
the shares which I had contracted to buy"? A. Yes.
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Q0 That was untrue, wasn't it? A. It was true, 
because my nominees -

Q. Will you just answer the question? (Objected 
to; allowed.)

Q. You contracted to buy 30,000 shares, didn't 
you? A 8 I contracted to buy all of the shares ex 
cept Mr. Bovill's. (Objected to.)

Q. Mr. Barton, under the settlement arrangement
of January 1967 you agreed to purchase 30,000 shares 10
in Landmark Corporation yourself, did you not? ——

HIS HONOURS Q. In your personal capacity? A. I 
agreed to purchase 270,000 shares.

MR. STAFF? Q. You are being careful and giving us 
your serious answer, are you? A. Yes.

Q. As you understood what you were doing? A 0 
My nominees except Mr. Bovill or the member of my 
family without any means and they hold it in trust 
for me«

Q. Ten people bought parcels of shares in Land- 20 
mark, didn't they? A. No, they didn't.

Q, Under the arrangement Mr. Bovill signed an 
agreement to buy a parcel of shares? A, Yes.

Q. You had no doubt in January, 1967 that Mr« 
Bovill was financially able to pay for these 
shares? A. I had no doubt.

Qe And you yourself guaranteed to A.E, Armstrong 
Pty, Limited that Mr. Bovill would pay for the 
shares? A, Yes.

Q. Under the arrangements your wife and your son 30 
signed agreements to purchase "parcels of shares? 
A. No, they did not.

Q. Didn't they? Mr. Barton, do you recall what 
the total number of shares which was sold by A.E, 
Armstrong Pty e Limited to you and people nominated 
by you was? A. Yes. Close to 300,000.

Q. At 60 cents each? A. Yes.

Q. And payable over three years? A. Yes.

Q. Something like $180,000 to be found over
three years? A. Yes. Plus five cents if it had 40
not been paid.

Qo f180,000 over the three years, plus dividends 
if Landmark didn't pay it? A. Yes.

Q. And you tell us that throughout 1967 you, of 
course, could have raised £60,000? A. Yes.

Q. So that throughout 1967 if you had been re 
quired to you would have been able to raise $120,000
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at least? A. No, I purchased - 

Q. Is that right? A, I beg your pardon? 

Q. Is that right? A. No, not right.

Q. What is wrong with it, Mr. Barton? A. I beg 
your pardon, I can't hear you.

Q. ¥as it or was it not possible for you during 
1967 to have raised £60,000 or $120,000 if you had 
needed to do so? A. Yes.

Q. So that in January 196? when this matter was 10 
settled you knew that if necessary you could raise 
$120,000 to pay for the shares which you were pur 
chasing and others were purchasing, whose purchases 
you guaranteed? A. Yes.

Q. But, of course, you were aware that Mr. Bovill 
could pay for his? You were aware of that? A. Yes.

Q. Do you recall how many Mr. Bovill was purchas 
ing? A. 30,000 shares.

Q. That is another $18,000-odd for his parcel?
A. Yes. 20

Q. So that you could - A. Plus $1500 for the 
five cents if the dividend has not been paid.

Q. But that was a year away, wasn't it? A. Yes.

Q. That was not to be paid until January 1968, if 
Landmark did not pay the dividend? A. Yes.

Q. And, of course, in January 1967 you were con 
fident that the dividend would be paid, weren't 
you? A. No, I was not.

Q. You were not? A. No, I was not.

Q e But it was your belief that it would be paid 30 
within the next month or two, wasn't it, after the 
17th January? A. It was not.

Q. At any rate, when you agreed to purchase 
these shares and to guarantee the obligations of 
other purchasers you were conscious that you could 
have put your hands on most of the purchase 'money 
that you may have expected to have to pay? A. Not 
most of the purchase money.

Q. ¥ell, |120,000 of it? A. Yes.

Q. No problem about that? A. I don't say no 40 
problem. But the answer is "yes".

•<i. And in July 1966, apart from £60,000 you had 
available if you needed it, in April, 1966 you got 
another 193,000 worth of assets as a result of The 
Sands? A. I calculated with these assets in it.

HIS HONOURS Q. I'm sorry, I did not hear that?
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A. I have calculated these assets into my general 
assets.

MR. STAFF: Q. One of the purchasers was your bro 
ther, Terrence Barton, 30,000 shares? A. Yes,

Q. And another his wife, Glare Barton, for 30,000 
shares? A. Yes, that is right.

Q. And you were conscious in January 1967. weren't 
you, that they would, if called upon during that 
year, have the money to pay for the shares they were 10 
paying? A. No.

Q. You say they could not have found $36,000? A. 
I beg your pardon?

Q. Their parcels would have cost them some 
$36,000? A. Yes.

Q. You say they could not have found $36,000? A. 
They had no means. I had them myself.

Q. You say they could not pay $36,000 over three
years? A. Yes, they could not. I had myself to
finance them. 20

Q. And your father-in-law, Mr. Gonczi? A. Yes.

Q. He agreed to take 30,000 shares? A. Yes.

Q. $18,000 over three years to be paid? A. Yes.

Q. Do you not agree that he had assets which 
would have enabled him to pay that $18,000 if re 
quired? A. No, he did not. He is a pensioner, and 
he is badly needing my support. He is 75 years of 
age.

Q. You procured him, knowing he had no assets , to 
enter into this contract, did you? A. Yes. He 30 
knew it was really my obligation, and not his.

Qo And the other purchasers were three companies, 
Allebart Investment Pty. Limited, Allebart Pty. 
Limited, and Home Holdings Pty. Limited? A. Yes.

Q. Of course, they each had assets, didn't they? 
A. Some, yes.

HIS HONOURS Mr. Staff, there are only six of the
deeds in evidence. I don't know if anything turns
on them, but the two not tendered are Mr. Gonczi's
and Allebart Investments. I merely mention it if 40
it is desired that they should all be in evidence.

MR. STAFF: Thank you, your Honour, They will all 
be in at some stage.

Q. Mr. Barton, in January, 1967, assuming that 
only Mr. Bovill paid for his shares and you had to 
buy shares and find the money to pay for everybody 
else who agreed to buy shares you would have needed 
something round about $150,000 wouldn't you? A. 
No, I think close to $170,000.

163. Plaintiff, xx



Plaintiff, xx

Q 0 Their© were 292,500 shares sold? Something 
less than 300,000? A. Yes.

Q. And, leaving out Mr. Bovill's purchase money, 
wouldn't you agree that at 60 cents each the amount 
required would have been somewhere about - I put 
$150,000; I think it is close to $160,000? A. Yes, 
plus the five cents.

Q. Leave that aside for the moment, will you?
A. Yes. 10

Q. About |160,000 at the price of 60 cents a 
share? A. Yes.

Q. And that was to be paid in three annual in 
stalments without interest? A. Yes.

Q. So that in January, 196? you would have been 
quite confident that you could have found, by 
January 1968 the first instalment of $50,000 odd? 
A. I could have found it, yes.

Q. And you would have been confident that at the
end of the second year you would find the second in- 20
stalment of $50-odd thousand? A. No, I would not.

Q. Mr. Barton, you told us a while ago that you 
could have raised $120,000 in 1967? A « Yes.

Q, Well, there would have been still some left 
of that, wouldn't there, to have paid the second 
instalment? A. I don't know what would have been 
left.

Q. ¥hat I put to you is that it is quite untrue 
to say that it was your belief and understanding in 
January 1967 that you were quite unable to pay for 30 
the shares which you and nominees had contracted to 
buy? A. That was true.

Q. Nevertheless, you were quite conscious that 
you could go a long way towards paying for them 
with the assets you had and what you could realise 
and raise? A, With all my assets it would not pay 
for the shares.

Q. It would have gone very close to it, wouldn't 
it? A. I don't know.

Q. But your belief was that it would have, wasn't 40 
it? A. No, I don't know.

Q. What? A. I don't know. 

Q. You don't know? A. No.

Q. And, Mr. Barton, in January of this year you, 
of course, were quite capable of finding the total 
amount of the first instalment required under the 
settlement arrangement, weren't you? A. No, it 
was not comfortable to find ——

HIS HONOUR: Q. What was that? "It was not com 
fortable to find it"? A. Yes. 50
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MR. STAFF: Q0 But you were quite able to find it 
if you realised your assets, weren't you? A. Yes. 
If I sell my house and all my assets, possibly, 
yes.

Q, Of course, in January, 1968 it would have 
been quite imtrue to say, wouldn't it, that you 
were unable to meet the payment required by the deed 
in January 1968 - the first payment? A. Would you 
repeat the question again? I don't like to give 10 
you a wrong answer.

Q. I will leave that. Mr. Barton, you, of 
course, were aware that during 1967 Mr. Armstrong 
went overseas for some 2% months or so, aren't you? 
A. In 1967?

Q,, In 1967, yes? A. Yes. That is my knowledge, 
which is second—hand«

Q. And you are aware, aren't you, that he left
Australia about the end of April, 1967? A. I don't
know when, 20

Q. And returned at the end of July? A. I don't 
know when. (Objected to.)

HIS HONOURS Mr, Staff, as I understand it you are 
putting this on the basis of the issue of the state 
of mind at the time of the agreement?

MR. STAFF: Yes, both that, and credit generally. 

HIS HONOUR: In those circumstances I allow it.

MR. STAFF: Q. I was putting to you that you were 
aware that Mr. Armstrong had gone overseas about 
the end of April, 1967 and returned about the end 30 
of July, 1967 - towards the end of July, 1967? A. 
I am aware that Mr. Armstrong has been away. I 
don't know when he left and I don't know when he re 
turned,

Q. But you are aware of which part of the year 
his absence occurred in, aren't you? A. Yes, I 
think it is the middle of the year, yes.

Q. Is it your belief that his absence was in
round about the period I put to you, at the end of
April up towards the end of July? A. I don't 40
know, and I have no beliefs about it at all, either.

Q. Is it your belief that his absence was mostly 
in the first half of the year? A. Possibly, yes.

Q. Well, is it? A. Yes.

Q. Mr. Barton, do you recall that some interro 
gatories were administered to you, and that you 
swore to some answers to interrogatories? A. Yes.

Q. Do you recall that some of the questions 
which you were required to answer related to the
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occasions on which you were saying you had tele 
phone calls in the early hours of the morning? A. 
Yes.

Q 0 During 1967"? A. Yes.

Q. Will you look at Exhibit 1? Would you look 
at interrogatory No. 7? A. Yes.

Q. And will you look at the answer on p.5 of the
document to interrogatory ?(b)(i)? On the last
page, I think, above your signature. You see, at 10
the top of the page, the answer to interrogatory 7?
and go down to (b) (i)? A. Yes.

Q. Would you read the answer which you gave 
there? A. Yes.

Q, Just read it to yourself, will you? A. I 
beg your pardon?

Q. Just read it to yourself, will you? A. Yes, 
I did.

Q. Now, is that answer true? A. That is my be 
lief still. 20

Q. You swore answers to these interrogatories 
only on 22nd March of this year? A. Yes.

Q. And you considered carefully what you were 
saying? A. Ye s.

Q. And you then said, in answer to interrogatory 
7, "On a number of occasions which the plaintiff 
cannot specify exactly beyond saying that there was 
no occasion during the period of about 2-g- months ... 
early hours of the morning"? A. Yes.

Qo You were saying that on a number of occasions 30 
throughout the period of 1967 - throughout 1967 - 
except for the period of 2-g- months about August and 
September you received telephone calls early in the 
morning when no voice spoke? A. On some occasions 
some voice is speakingo

Q. I beg your pardon? A. On some occasions some 
voice is speaking.

Q. On most occasions when you received the calls 
you say no voice spoke? A. Yes.

Q. And you say, do you, that during the period 40 
of 2-g- months approximately August-September, 1967 
you received no such calls? A. Yes.

Q. Are you quite sure that is the period? You 
are quite sure that is the period, are you? A. 
That is my best recollection.

Q. With the aid of your good memory? A. Yes.

Q. When during 1967 approximately do you say 
you had two calls in which you recognised Mr. Arm 
strong's voice? A. I can't remember the date of it.
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Q, Can't you say any month, approximately? 
Can't you give us the approximate month? A. No, I 
can't. I would have said it in my affidavit if I 
can have remembered it. I tried. I tried to remem 
ber the time, and I just could not.

Q. You didn't write it down in your diary? A. 
I didn't kept any.

Q. Or your appointment book? A. He was not ask 
ing for an appointment. 10

Q. Do you recall that at the time when the 
settlement agreements were made you were required 
to make a statutory declaration to hand over to Mr. 
Grant, acting on behalf of the first defendant and 
other defendants ——- A. Yes,

Q. And you, of course, considered carefully what 
you said in that statutory declaration, didn't you? 
A. Ye s«,

Q. You were conscious that you were under an ob 
ligation to tell the truth in that? You were con- 20 
scious of that obligation to tell the truth on that 
occasion? A. Yes.

Q. And one of the matters you said in para. 2 of
that statutory declaration was "The mortgagor com-'
pany" - that is, Landmark Corporation Limited - you
said, "The mortgagor company is not in liquidation,
and no petition is pending to wind the mortgagor
company up". Do you remember that? Do you remember
that in the declaration? A. I remember the form
of declaration. 30

Q. Just a moment, and I will show you the decla 
ration. ¥ill you look at the statutory declaration 
which the officer will show you? Will you have a 
look at that? A. Yes.

°-o ¥ill you read the first paragraph? A. Yes.

Q« Is the signature appearing on the document 
your signature? A. Yes, it is mine. It is my 
signature.

Q. The "A. Barton" is yours? A. Yes.

Q. Will you read the second paragraph? A. Yes. 4o

Q. Do you recall affirming and declaring the 
truth of those statements? A, Yes.

Q. Of course, in fact on 18th January 196? a pe 
tition to wind up Landmark Corporation was pending, 
wasn't it? A. Not with my knowledge.

Q, You are aware - you were aware, weren't you,
that a petition was presented by Decor Associates
Pty. Limited to wind up the company, Landmark, on
30th November 1966? A. Yes. I learned it from
the press. As soon as I learned it I paid the 50
money to Alien Alien and Hemsley and satisfied Decor.
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Q. You learned of the presentation of that peti 
tion, didn't you? You learned that the petition 
had been filed in the Court? A. In the press. I 
learned it in the press.

Q, At the end of November? A. Yes.

Q. Or the beginning of December, 1966? A. Yes.

Q, And will you not agree that it was not until
13th February 1967 that that petition was disposed
of by the Court? A. As soon as I learned about 10
the petition —

Q. Will you just answer the question? A. I 
can't answer the question.

Q. Did you learn that a petition to wind up the 
company had been presented to the Court by Decor 
Associates Pty. Limited? A. Yes.

Q. Prior to the holding of the annual general 
meeting? A. Yes.

Q. And was it shortly before that? A. Yes. And
for that purpose, too* 20

Q. Are you aware that the petition which had 
been presented of which you learned before the an 
nual general meeting was not disposed of by the 
Court until 13th February, 1967? Just tell me if 
you know that? A. I cannot answer this question 
just like that.

Q, You communicated with the company's solici 
tors, did you not, when you heard about the presen 
tation of the petition, didn't you? A. Yes.

Qe And these solicitors were Alien Alien and 30 
Hemsley, were they not? A. Yes.

Q. In February, 1967 did you learn from any 
source that the petition which had been presented 
by Decor Associates Pty, Limited had been disposed 
of on or about 13th February, 1967? A. I cannot 
answer the question on its own with a simple yes or 
no, but I am quite happy to tell you all the facts.

Q. Now, when you subscribed and declared the de 
claration, or before you subscribed and declared 
it, in which para. 2 says "The mortgagor company is 40 
not in liquidation and no petition is pending to 
wind the mortgagor company up", did you make any in 
quiry whatever of anybody as to what had happened to 
the petition presented by Decor Associates? A. As 
soon as I learned that the petition against the 
company -

Q, ¥ill you just answer the question I asked you? 
A, Would you repeat the question again, please?

Q. Mr. Barton, at or about the time when you 
subscribed and declared the statutory declaration 50 
dated 18th January, 1967 in which you said that no
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petition is pending to wind the mortgagor company 
up, did you make any inquiry of anybody as to whe 
ther the petition presented by Decor Associates had 
been dismissed or withdrawn? A. I didn't make any 
inquiries because I knew there was no petition 
standing.

Q. Mr. Barton, did you ever see a copy of the 
petition which was presented by Decor Associates 
Pty e Limited to wind up Landmark Corporation? A. 10
Yes.

Q. ¥ill you look at the document which the offi 
cer will show you (from suit 1368/66)? A. Yes.

Q. You see that document? A. Yes.

Q. Is that the copy of the petition of which you 
had seen a copy? Is that a cop}' of the document 
which you have seen, so far as you can recollect? 
A. Yes.

Q. You see that it bears date 30th November 1966?
A. Yes. 20

Qo At any rate, when you - you say, do you, you 
don't know when that petition was dismissed by the 
Court? Is that what you are saying? A0 No, not. 
I am saying that as soon as the petition has been 
served that money has been paid. As soon as the 
petition has been served on the company money has 
been paid to Alien Alien and Hemsley, and they ad 
vised me that -

Q. ¥e don't want what Alien Alien and Hemsley ad 
vised you. That is a matter of privilege. Do you 30 
say that you know on or about what date that peti 
tion which I showed you was disposed of by the 
Court? A. To give a true answer, I learned it -

Q. Do you know on or about what date, and if so, 
what date? A. I don't, no.

Q« Did you ever learn that it had not been dis 
posed of until February, 1967? A. Yes.

QO And of course, when you said in your statu 
tory declaration that no petition was pending to 
wind the company up on 18th January, 1967, that was 40 
untrue, wasn't it? A e No, that was true.

QB Although you say that you subsequently learn 
ed that on 18th January, 1967 there was a petition 
still pending to wind the company up? A. Yes.

Qa Mr. Barton, you told us in your evidence the 
other day that you employed the Australian Watching 
Company to provide some bodyguards for you? A. 
Yes«

Q» I think you told us that you employed them to
do that between 20th and 21st November and 3rd 50
December, is that right? A. Something like that.
I am not sure of the dates.
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Q, You dispensed with them just after the annual 
general meeting? A. Yes.

Qo And never re-engaged theia? A. I re-engaged 
them on ^tli January, 1967 for one occasion to watch 
me at the Rex Hotel.

Q. Now you remember - you swore an affidavit on 
4th January, 1968 in this proceeding. You remember 
you swore an affidavit on 4th January, 1968 in this 
proceeding? A, Yes. 10

Q. Do you recall that in paragraph 18 of that 
affidavit you said, "I took the above threat serious 
ly and employed the Metropolitan Security Service 
to watch my house day and night and also to be with 
me at my office"? A. Yes.

Q. ¥as that true? A, Yes,

Q. So you employed the Metropolitan Security Ser 
vice as well as the Australian Watching Company, 
did you? A c No. I rang the Metropolitan Security 
Service - 20

Q, Did you employ both people? A. No.

Q. Or one of them? Now come on, tell us? A 0 
The two is one.

Q. Of course, Australian Watching Company in 
1967 — I'm sorry, I will withdraw that. You say, 
do you, that the Australian Watching Company (N.S.W.) 
Pty. Limited is the same organisation as the Metro 
politan Security Service? A0 No,

Q, You know it is not, don't you? A. Snow it
now, yes, 30

Q. Of course, Metropolitan Security Service and 
Australian Watching Company have nothing to do with 
each other, have they? A, I don't know.

Q. Did you ever employ the Metropolitan Security 
Service to watch your home day and night and be with 
you at your office? A. Yes. I rang the Metropoli 
tan -

Q. When did you employ them, and over what per 
iod, Mr, Barton? I don't want to know what you 
said to them. I want to know when you commenced 40 
to employ Metropolitan Security Service, and for how 
long? A. In my own mind the two names, Metropoli 
tan Security Service and Australian Watching Company, 
was in one.

Q. Of course, Mr. Barton, you, of course, did not 
employ the Australian Watching Company (N.S.W.) Pty. 
Limited personally, did you? A. Yes.

Q. You engaged them personally? A. Yes.

Q. For the period 20-21st November to 3rd Decem 
ber, did you? A. About that time, yes. 50
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Q. Of fourse, you attended to the matter your 
self, did you? You spoke to some representative of 
that company and asked them to provide this body 
guard service yourself? A. Yes.

Q. And you told them, did you, that the service
was to be provided for Landmark Corporation Limited,
1st Floor, 109 Pitt Street, Sydney, did you? A.
No, I didn't*

HIS HONOUR: Q. I'm sorry, what was the answer? A. 10 
I didn't.

MR. STAFFS Q. And they rendered accounts, didn't 
they, to Landmark Corporation Limited, 1st Floor, 
109 Pitt Street, Sydney? A. Yes, they did.

Q. And they were paid some $1110 by Landmark on 
22nd December, 1966 weren't they? A, Yes, about 
that figure,

Qo You didn't pay it? You never paid that your 
self, did you? A. No, I didn't.

Q. And won't you agree that you told them to 20 
send the account to Landmark Corporation? A. Yes.

Q. And they did send it? A 0 Yes.

Q. And you directed that it be paid by Landmark 
Corporation Limited? A, I got the consent of my 
co—directors.

Q. You say you got the consent of your co- 
directors? A. Yes.

Q. Which co-directors? A. Bovill and Cotter.

Q. What about Mr, Armstrong? A. I was not on
talking terms with Mr. Armstrong then, except on 30
early mornings„

Q a He was attending board meetings. It was 
your habit at that time not to speak to Mr. Arm 
strong at all, except as you say, on early mornings, 
was it? A. Yes.

(Luncheon adjournment.)

AT TWO P.M.;

HIS HONOUR: You are still on your oath to tell the 
truth, Mr 0 Barton? A, Yes.

MR. STAFF; I would like to have the statutory de- 40 
claration marked for identification,

(Statutory declaration referred to in cross- 
examination before the luncheon adjournment , 
niof ,i . 9» )

Q. Mr. Barton, you told me before the adjourn 
ment that you personally spoke to the representative 
of the Australian Watching Company (N.S..¥.) Pty,
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Limited when you engaged that company to provide a 
bodyguard? A. Yes e

Q. Do you remember that? Do you remember telling 
me that? A, Yes.

Q. And I asked you whether at that time you told 
- at that time or subsequently you told the company 
to send the accounts - charge the services to Land 
mark Corporation? A. Yes.

Q. You did give that instruction, did you, to the 10 
company? A, Not at the time of employ,

Q. At the time, or subsequently? A. Not at 
the time. Subsequently, yes.

Q. What? The day after? The day after you em 
ployed them, did you tell them that? A e I think 
two or three days after.

Q. Shortly afterwards, anyhow? A, Shortly af 
terwards.

Q. Of course, when you employed that company
there was on foot some litigation with Mr, Arm- 20
strong, wasn't there? I'm sorry. I withdraw that.
When you engaged this company there were on foot
some proceedings between Finlayside and Landmark
and others, and between George Armstrong and Sons
and Landmark Corporation and others, wasn't there?
A. I don't know. It could be that litigation
just started shortly after.

Q. What I am putting to you is that these pro 
ceedings commenced a short time before you employed 
the Australian Watching Company (N..S.W.) Pty. 30 
Limited? A. I don't know. I don't know.

Q. You don't know? A. No, I don't know.

Q. And it was about that time - about the same 
time, wasn't it, that you gave a direction to the 
secretary of the company to make no information 
available to any director of Landmark or the sub 
sidiary companies without your consent? A. No, I 
instructed the secretary to give no information to 
Mr* Armstrong without my consent.

Q. Mr. Barton, did you not tell the secretary 40 
round about this time when you engaged the body 
guards that no information was to be made available 
to any director without your consent? A. It could 
be, I think it was not to give information to Mr. 
Armstrong.

Q, And not to allow any director - you told him, 
didn't you - to have access to any of the company 
records without your consent? A, I am not quite 
sure. I think it was only to Mr. Armstrong, but it 
could be general instructions. 50

Q. At any rate, you intended the instruction, 
did you, to be that Mr* Armstrong should not be
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permitted to see anything relating to the company's 
affairs without your consent? A. Yes.

Q. And you had come to a firm conclusion, had 
you not, that Mr. Armstrong would try and get ac 
cess to information relating to Paradise Waters 
Estate and the Company's affairs? A, I was referr 
ing to Mr. Armstrong trying to get information re 
garding his attack against the company.

Q. And it was with that in mind, was it - to pro- 10 
tect Landmark information and documents - that you 
engaged the Australian Watching Company (N.S.W.) Pty. 
Limited? A. No.

Q. To provide a bodyguard? A. No.

Q. To prevent any attempt by Mr. Armstrong to 
obtain information? A. Definitely not.

Q. Definitely not? A. No.

Q. And you say you engaged that company to pro 
vide a purely personal service for the protection 
of your own physical safety? A. Yes. 20

Q. Something for your own personal benefit? A. 
And the company.

Q. Didn't you think you should pay for this pro 
tection of your own personal safety yourself? A. 
No, I don't think so.

Q. You didn't think so? A. I didn't.

Q. You thought it was proper, did you, to charge 
that expenditure to the Landmark Corporation? A. 
Yes.

Q. And you say, do you, that the provision of 30 
the service had nothing to do with your -decision to 
seek to prevent Mr, Armstrong getting access to any 
of the company records or affairs? A. None whatso 
ever.

Q. Of course, if it had been in relation to that 
matter it would have been eminently proper to 
charge it to the company, wouldn't it? A. I could 
not hear your question.

Q. I won't press it. Mr. Barton, the service 
commenced from the Australian Watching Company 40 
(N.S.W.) Pty. Limited on 24th November, didn't it? 
A. I don't know exactly, I don't know the exact 
date.

Q. Will you have a look at the sheet that the 
officer will show you? A. Yes.

Q. Will you agree with me that the service was 
commenced on 24th November? A. According to the 
book, yes.

Q. Having looked at the book, have you got any
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recollection one way or another as to whether it 
was 24th November, or some other date? A. Yes, I 
have,

Qo What is the best of your recollection now? A. 
It took two or three days for Mr. Fleming to organ 
ise. What happened, Mr. Fleming came to the office -

Q. Yes. I am not asking you that. I arn asking
what your recollection now is as to the date on
which the service started? A0 I have no recollec- 10
tion,

Q, Have you any recollection as to the date on 
which it finished? A. Yes, it was one day after 
the general meeting which was on 2nd December.

Q0 It finished after the night of the meeting, 
didn't it? A. My recollection, it was the day af 
ter the meeting.

Q. I am putting to you that the service terminat 
ed at the end of the night shift of 2nd and 3rd 
December. Have you any recollection? A, My re- 20 
collection is that it terminated the next day.

Q. And I suggest before the annual general meet 
ing there had been some proceedings in the Equity 
Court, hadn't there? A, Yes,

Q. Related to the right of Mr. Armstrong as a 
director to see documents? A. Yes.

Q. Proxies? A. Yes.

Q. And of course, as a result of that decision, 
you became aware of the right of the director to 
see documents and information relating to a company's 30 
affairs, didn't you? A. Wo, never been asked to 
show the proxies, because I would have shown the 
proxies in any case. The first thing I learned 
about it that action has been taken in this honour 
able Court through Mr. Armstrong in respect of 
proxies. I have never been asked.

Q 0 As a result of that decision - as a result of 
that decision, in relation to the proxies you came 
to appreciate, did you not, that a director was en 
titled to reasonable inspection of a company's re- 40 
cords? A. I was fully aware all the time,

Q. You were fully aware of it all the time? A. 
Yes,

Q. Will you tell me then why, as managing direc 
tor, you instructed your legal representatives to 
defend the proceedings which were brought to compel 
production of the proxies? A. I think generally 
we defended any action what Mr. Armstrong took.

Q, Although you personally were well aware, as
you say, that Mr. Armstrong was entitled and had a 50
right to look at proxies? A, Yes. At a time I
knew that Mr. Armstrong was not a proper person to
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be a director of the company. Therefore, I denied
his right.

Q. Knowing full well that it existed? A. Yes.

Q, And committed the company in the end to the 
payment of the costs of defending the proceedings? 
A. Yes.

Q. And of cotirse within a day, or 36 hours, or 
thereabouts of the results of that proceeding 3^ou 
terminated the employment of the security guards? 10 
A. Ye s.

Q. You say, of course, that had nothing to do 
with the fact that the Court had established that 
you - you realise that the Court had established 
the right of the director to look at them? A. None 
whatsoever. Nothing whatsoever.

Q, Just a coincidence, was it? A. Yes, a coin 
cidence .

HIS HONOURs ¥as not there some qualified order for 
costs? I have just forgotten what happened, 20

MR. STAFF: Mr. Bainton reminds rae that we did not 
get the costs of the subsequent argument. He tells 
me that your Honour gave the plaintiff the costs of 
the suit, but there was an argument as to the time 
by which production should be made, which was dealt 
with the following day, and your Honour did not make 
any order as to the costs of those proceedings.

Q. No TV, Mr. Barton, you recall, I suppose, that
on 31st March, 196? Paradise Waters (Sales) Pty.
Limited and other companies instituted some proceed- 3Q
ings against Southern Tablelands Finance Co. Pty.
Limited? A. Yes.

Q. And I think you recall that one of these pro 
ceedings was in the common lav/ jurisdiction for 
orders under s.30 of the Money-lenders and Infants 
Loans Act for the re—opening of the loan transaction 
which had been the result of the settlement of 
17th or 18th January, Do you recall that? A. 
Yes. I am not completely familiar with the legal 
implications, but generally speaking I knew about 40 
the proceedings.

Q0 There was a proceeding in the common law juris 
diction to that effect, and at the same time a pro 
ceeding was instituted in this Court for an injunc 
tion to restrain Southern Tablelands Finance Company 
from exercising any of its rights under the security 
documents until the determination of the other 
matter? A. Yes.

Q., And of course these proceedings were institut 
ed on your instructions, weren't they? A. Yes. 50

Q, And I think in those proceedings Mr. Deane, 
Q.C C , with, of course, a junior, appeared for the 
plaintiff company? A. I recall Mr. Deane was ap 
pearing.
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Q. In those matters? A, In those matters, yes.

Q. And for the purposes of those proceedings you 
yourself swore a number of affidavits, did you not? 
A. I don't know if it was a number of affidavits. 
I recalled I signed some affidavits.

Q. What I want to put here is that in those affi 
davits - one or more of them - you gave a history of 
the settlement negotiations which resulted in the 
execution of the deed of 17th and 18th January, 1967? 10 
A. I don't recall that.

Q. What? A. I don't recall that.

MR. STAFFj May I have the papers in suit 127 of 
1967?

MR. GRUZMAN: While that is being found, I desire 
to take objection to my learned friend's cross- 
examination, which I would characterise as unfair 
based on the Australian Watching Service. My friend 
put to the witness that the Watching had to do with 
something other than the personal safety of the wit- 20 
ness. My friend then had in front of him, and in 
deed, showed to the witness, a document which con 
tains the actual instructions, and I hand to your 
Honour this document which my friend had, and which 
he handed to the witness, and I ask your Honour to 
rule as to whether the questions put to the witness 
were fair, having regard to the material on which 
they were based. I might also hand to your Honour 
other documents which were with those documents and, 
in particular, the first paragraph of a letter to 30 
which my friend had access before asking these ques 
tions.

HIS HONOUR: What application are you making, Mr. 
Gruzman?

MR. GRUZMAN: It is very difficult. If I had been 
aware of the contents of the document at the time I 
would have objected to the questions as being un 
fair. It is sufficient for our purposes to ask your 
Honour to indicate that, having regard to the mater 
ial on which tlie questions were based, that the 40 
questions were not justified - the inference impli 
cit in the questions was not justified,

HIS HONOUR! Mr. Staff, you heard what Mr. Gruzman 
said. It is suggested that the information which 
you had available to you was consistent with what 
the witness had earlier said, and inconsistent with 
the suggestion you were putting to him. What do you 
say about that?

MR. STAFF: All I would say is that I have never
before heard that counsel is bound to take what the 50
witness has said. I showed Mr. Barton the document
for the purpose of refreshing his recollection as
to the date. I put nothing to him as to the terms
of the main written document.

HIS HONOUR: Mr. Gruzman, I think it was clearly
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open to Mr. Staff to probe the real reason why the 
bodyguard was employed. He is not, of course, 
necessarily bound by what the witness had said. Mr. 
Barton was shown, as I understand it, this page 
with the instructions -—

MR. GRUZMAN: He was only asked to look at the date 
of commencement„

HIS HONOUR: I think it is sufficient for me to
permit you to tender at this stage ~ whether ad™ 10
missible or not I do not say - to tender copy of the
instructions given, which will then complete that
aspect of it.

MR. GRUZMAN: I will be satisfied with that.

HIS HONOURS That seems to me to be as far as I 
need take the matter. If the carbon copy is tend 
ered at this stage it then completes that aspect of 
the matter, What do you say, Mr, Staff?

MR. STAFF: I have no objection. That is Sheet 418.

MR. GRUZMAN: I am satisfied with that. 20

(Copy of the order to the Australian Watching 
Company for service to staff 24th November, 
1966, including service instructions, tender 
ed and marked Exhibit "N".)

HIS HONOUR; I will read on the record the relevant
part: "Service instructions are noted as being
"the guard to be with and receive instructions from
Mr. Barton, managing director, Landmark Corporation
Limited, Guard to be responsible for Mr. Barton's
safety 24 hours per day until 2nd December, 1966'". 30
The document purports to be signed, "D.B. Fleming,
25th November, 1966".

MR. STAFF: Q. I ask the officer to show you this 
affidavit. Will you look at the affidavit which 
the officer will show you, Mr, Barton - an affida 
vit of 31st March, 196? in the proceeding 298/6? 
between Paradise Waters (Sales) Pty. Limited and 
other companies against Southern Tablelands Finance 
Company Pty, Limited. Do you agree with that? A. 
"Matter at the Money-lenders act and Paradise 40 
Waters..."

HIS HONOUR: What was that last answer?

MR. GRUZMAN: "In the matter of the Money-lenders 
Act...»

MR. STAFF: Q. What.happened? Have the headings 
been amended? You see on the back sheet the head 
ing has been altered in ink to "In Equity. 298/6? 
between Paradise Waters (Sales) Pty. Limited and 
Ors., v. Southern Tablelands Finance Co. Pty. 
Limited"? You see that? A. Yes, I see that. 50

Q. And inside on the top you see it has "term 
No. 298/6?"? A. Yes.
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Q. "And in the matter of an application under 
s.30 of the Money-lenders Act"? A. Yes.

MR. STAFF: It has been sworn and prepared in the 
other proceedings, and subsequently used in the 
equity matter 0

Q. Now would you look, Mr. Barton, at the sixth 
page, I think, of that affidavit, which has the 
signature, "A. Barton" there. Is that your signa 
ture? A. Yes, it is. 10

Q, And you will agree this is an affidavit which 
you swore in connection with proceedings which com 
menced about 31st March, the date of the affidavit?
A. Yes.

Q, Would you turn to para. 6 of the affidavit, 
and read the paragraph to yourself? A. Yes.

Q, Is that paragraph true and correct, Mr. Barton? 
A. Yes.

Q. And would you then pass on to para. 8 - the
first sentence in para. 8. Is that a true state- 20
ment? A. Yes, it is.

MR. STAFF: Q. Would you go to paragraph 9? A. 
Yes.

Q. Read that, and tell me whether that is a true 
statement? A. Yes, it is.

Q. Would you then read paragraphs 10 and 11, and 
tell me whether they are true statements? A. Yes, 
that is true.

Q. You have read 11 as well, have you? A. Yes,
that is true. 30

Q. And paragraph 12, Mr, Barton? A, Yes, that 
i s true„

Q. Paragraph 13? A. Yes, that is true. 

Q. And 14? A. Yes, that is true.

Q. Everything, you say, in those paragraphs is 
true? A. Yes.

Q. And of course you were aware when you swore 
this affidavit that the purpose of these proceed 
ings was to find some way to avoid having to repay 
to Southern Tablelands Developments Finance Company 40 
Pty. Limited the whole sum of $300,000 which that 
company was asserting had become due? A. I say it 
didn't become due.

Q. And the purpose of the proceedings for which 
you swore this affidavit was to seek to prevent 
Southern Tablelands from exercising the powers for 
enforcing payment? A. Yes, according to my legal 
advice, and my own knowledge, that money was not 
due that Mr. Armstrong has demanded.
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Q. And you were concerned, for that purpose, to 
tell the Court by this affidavit what the true facts 
were in relation to the agreement which had been 
made in January? A. I told the Court certain com 
mercial facts, yes«

Q. You, of course, said not a word about being
compelled to enter into these agreements by terror
and fear? A. I did not, b.ecause my solicitors had
been fully aware of it5 and secondly, I didn't 10
like to start the terror against me again, and I
just didn't want to get killed.

Q. And you say, do you, that you told your legal 
representatives all about this terror and fear and 
threats before this affidavit was sworn? A. Ihey 
knew it in January»

Q0 Who do you say knew it? A. Mr. Fred Miller
was one of them; he came with me to the C.I.B 0
The other one is Peter Bowen, from Gaden, Bowen &
Stewart. 20

Q. Of course Mr. Miller had nothing to do with 
this matter in March-April, 1967s did. he, Mr. Bar 
ton? A. No,

Q, You didn't see him at this time in relation 
to this matter? A. I seen him very frequent.

Q. Yoti didn't consult him in relation to this
matter, did you? A, This matter was understood by
Mr, Solomon, and he knew it in January as well.

Q, You say Mr. Solomon knew about in January,
did he? A. Yes. 30

Q. And you had told Mr, Solomon in January, had 
you, that you executed deeds of the 17th and 18th 
January in fear of your life? A. No, I think Mr. 
Miller told Mr. Solosaon that he had been with me 
at the C.I.B 8 , and told Mr. Solomon what happened 
with that meeting at the Rex Hotel, and Mr. Solomon 
referred it to me, you know, saying it is terrible 
that these things can happen.

Q. Mr. Solomon said that to you? A, Yes.

Q. Of course, you told him, did you, the only 40 
reason you were signing the documents of the 17th 
and 18th January was that you were in fear of your 
life? A. I told him nothing further.

Qo In relation to these proceedings in March and 
April, 1967, did you tell Mr. Solomon that you had 
executed the deeds of January in fear of your life? 
A. No, I did not.

Q. Or something to that effect? A. I did not.

Q. You had conferences with Mr. Dean? A. Yes.

Q. In relation to the matters? A. Yes, 50
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Q. Did you tell him? A. No, I did not.

Q. And you were, of course, looking for a way to 
avoid the Landmark Companies having to pay to South 
ern Tablelands Finance $300,000? A. Yes.

Q. I think you sxvore another affidavit on llth 
April, 1967, do you recall, in connection with the 
same proceedings? A, I don't recall it. If you 
show it to me, I xd.ll recognise it.

Q. ¥ould you look at the affidavit of llth April, 10 
1967, filed in proceedings Term No. 127 of 1967? 
(Shown to witness.) A. I think it is exactly the 
same affidavit.

Q. I can tell you, Mr. Barton, it is not exactly 
the same, but very similar} would you look at para 
graphs 6, 8 and 9? A. It seems to me exactly the 
same.

Q. 10, 11, 12, 13, 14 and 15 - have you read
those, Mr. Barton? Are they all true statements?
A. Yes, they are all true. 20

Q. Not a word in that affidavit about having 
executed the deeds of the 17th and 18th January in 
fear of your life? A. No.

Q, And of course you swore that affidavit on 
llth April, 1967? A. Yes.

Q. On the l4th April, 1967 you obtained from a 
meeting of the Board of Directors of Landmark Cor 
poration authority to negotiate for settlement of 
these proceedings we have been talking about, on 
the footing that the loan should be paid out by 30th 30 
June? A. Yes.

Q. So that two or three days after you swore 
your affidavit, you sotight that authority from the 
Board? A. Yes.

Q. ¥as there a reason for that, Mr. Barton? A. 
Yes, there was a very good reason.

Q. ¥hat was that? A. I received a further 
threat from Mr. Armstrong.

Q, You told the Board that, I suppose? A. No.

Q. You told them something else as the reason, 40 
did you? A. I didn't tell theia.

Q. Do you remember telling them any reason for 
wanting to settle on the footing that you would pay 
up by the 30th June? A. Yes, I told the Board 
that Mr. Dean advised us that the question was 
really that the interest was due on 18th March, 
which was a Saturday, and I was in Brisbane on that 
Court as a witness, at the time. Friday afternoon 
I rang the Company Secretary and he informed me that 
interest was due to Mr. Armstrong's Company on 50 
Saturday. I told him to try to order the Directors
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to sign the cheque and he said he would try and 
then I told him, "It will be all right, I will be 
back before Monday and we will pay it on Monday 
morning". When I took legal advice, Mr. Dean ad 
vised me that he has not got any precedent for this 
type of thing, but in his opinion it is a 40 per 
cent, chance to succeed, and 60 per cent, chance 
not to succeed. I particularly did ask him the 
percentage in his opinion. I told him, because the 10 
Banks are not open on Saturday, and Mr. Armstrong's 
office is not open on Saturday, I don't think Mr. 
Armstrong's Company would suffer if he had got 
paid at 9 o'clock on Monday morning. Mr. Dean said 
that money due on the 18th, if it is on Saturday, 
should have been paid on Friday to be on the safe 
side, and he then said, after answering my question, 
that he would class it that the chance to succeed 
is 40 per cent.

Q. May I have the minutes of Landmark Corpora- 20 
tion your Honour? ITaat you told the Board on that 
occasion, in effect, Mr. Barton, was that the rea 
son you wanted to negotiate to see if you could 
settle the proceedings on the footing that the mon 
ey became available on the 30th June, 1967, was to 
allow the Company time to refinance, so as not to 
take the risk of losing the case on technicalities. 
You thought at this stage that you could refinance 
and pay off by the 30th June without any trouble? 
A. I did not think that, but I very strongly ne- 30 
gotiated to refinance Paradise Waters.

Q. You told the Board, did you not, on 14th 
April, that you were confident that you could re 
finance and pay off by the 30th June? A. No I did 
not. In fact, I told the Board I don't want his 
money immediately because of this technicality, 
dated Saturday, payment of interest. I thought it 
was too rough, I don't think any other people in 
Sydney will do it, to take up a loan when the in 
terest is paid on Monday morning. 40

Q. After the 14th April, you know, of course, 
that negotiations were conducted by Mr. Dean for 
the settlement of the case, don't you? A. Yes.

Q. And I think you are aware, are you not, that 
on the morning on which the case was fixed for 
hearing, the matter was finally settled? A. Yes,

Q. And Mr. Dean conducted negotiations for the 
settlement on that point, didn't he? A. Yes.

Q. Don't answer this question immediately - 
there may be some objection to it. What I want to 50 
put to you is that on that morning you told Mr. 
Dean for the purpose which he said he wanted to 
have it passed on to Southern Tablelands Finance 
Company's representatives, you were confident the 
money would be forthcoming, to pay off Southern 
Tablelands Finance Company on the 30th June? (Ob 
jection. )

(Counsel address.)
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HIS HONOUR: I will allow the question* I have 
ruled that a. question along those lines is admis 
sible; Mr. Staff will re-frame such a question.

MR. STAFF? Qo Mr. Barton, what I want to put to 
you is that on the morning on which proceedings of 
March-April, 196? were finally settled, in Mr. Dean's 
Chambers you were asked by Mr. Dean, told that the 
information was required to be passed on to repre 
sentatives of Southern Tablelands Finance Company 10 
Pty. Limited, what your belief as to the probabili 
ty of the monies being available by 30th June, 1967 
to pay off Southern Tablelands Finance Company was; 
and that you then told Mr. Dean that you were con 
fident that the monies would be available to pay 
off on 30th June, 1967? (Objection; rejected.)

MR. STAFF: Q, On the morning oil which these March- 
April proceedings were settled, what I want to put 
to you is that you authorised Mr. Dean to inform the 
representatives of Soiithern Tablelands Finance Com- 20 
pany that you were confident that the monies payable 
to Southern Tablelands Finance Company would be 
able to be paid on 30th June, 1967? A. No. (Ob 
jection; allowed.)

Q. Did you authorise Mr, Dean to convey informa 
tion to the representatives of Southern Tablelands 
Finance Company to that effect? A. No.

Q. Or anything like it? A. I don't know what
you mean, "anything like it". If you ask me a
question, I shall answer it. 30

Q. Very well, Mr. Barton, I will not trouble you 
any more about that. Did you authorise on that oc 
casion Mr. Dean to convey to the representatives of 
Southern Tablelands Finance any information as to 
your belief as to the probability or otherwise of 
the monies being able to be paid by Landmark or one 
of the other companies to Southern Tablelands Fin 
ance Company on 30th June ? A. No.

Q. You have no doubt about that? A. No.

Q. You have told us that between 7th and 14th 40 
December, 1966 S you became aware, as you say, that 
United Dominions Corporation would not lend any 
more money to Landmark Corporation? A. Correct.

Q. ¥ould not provide the $400,000 to pay off 
George Armstrong & Sons Pty. Ltd? A. Correct.

Q. Of course, you recall that on the 16th Decem 
ber, 1966, you wrote a letter to United Dominions 
Corporation about the matter? A. Yes.

Q. And what is your recollection of what you
said in the letter of 16th December, 1966 that you 50
wrote to the United Dominions Corporation? A. I
went to Mr. ——

Q, I don't want to know what you "went to do", 
I am asking you what is your recollection of what
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you wrote in the letter of 16th December, 1966 to 
United Dominions Corporation? (Objection.)

HIS HONOUR: Mr. Barton, do not ponder on it out 
loud. The only question is, can you recall what 
you said in the letter? A. I can,

Q. Tell us what you said in the letter? A. I 
can't quote it word by word.

MR. STAFF: Q, What you recall of what you wrote,
Mr. Barton? As I was referring to my previous 10
conversation with Mr. Honey, and his letter dated
23rd November, 1966, and I repeated his letter and
I said that this money is no longer required. I
would like to qualify, your Honour — I wrote this
letter for the purpose ——

HIS HONOUR! Just a moment - the only question is 
the contents.

MR. STAFF: Q. Would you look at the letter dated 
16th December, 1966, produced by United Dominions 
Corporation. The signature on that letter is yours? 20 
A. Yes, it is mine.

Q. Is that the letter to which you have just re 
ferred? A. Yes.

Q«, And you in fact wrote on that day saying that 
you no longer required the money referred to? A. 
Yes.

Q. And other arrangements had been raade? A. Be 
ing made.

Q. On the same day, a little earlier on that day,
I put to you that you wrote another letter to Unit- 30
ed Dominions Corporation - do you recall that? A.
I don't know if it was earlier or later, but I
wrote another letter, yes.

Q. Would you look at the letter and annexure?
A. Ye s.

Q. Is that a letter which you wrote to United
Dominions Corporation on 16th December prior to
sending the other letter of the same date? A,
This is on the same day, I remember; I don't know
which one is - yes, this one is stamped 3 p.m.; the 40
other is 4.55 p.m 0

Q. The one with the enclosure is 3 p.m.? A. 
Yes, according to United Dominions Corporation it 
is the earliest. I have no recollection which one 
is the earlier.

Q. You have no recollection which you sent off 
first? A. No.

Q. ¥ould you look at the letter of 28th December 
1966 which I show you, and tell me whether the 
signatures are those of Mr. Cotter and Mr. Bovill? 50 
A. Yes.
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Q. Is that the letter to which you refer in your 
evidence as having authorised Mr. Cotter and Mr. 
Bovill to write? A. Yes, it is the letter.

Q. While you were at Surfer's Paradise? A. This 
is the letter I referred to. I didn't know the con 
tents of the letter.

Q. Would you look also at a further letter I
show you of 13th December, 1966, addressed by you
to Mr. R.E, Honey, Managing Director of United 10Dominions Corporation? A. Yes, I wrote this letter
to U.D.C.

Q« And is this the way the matter ran, that on 
13th December you wrote to U.D.C. threatening spe- 
cific performance of loan agreements if they did not 
meet some certificates to pay the money to pay off 
George Armstrong? A, Yes.

Q. On 16th December you sent them a cash forecast
in relation to the Company's affairs? A. That is
not the sequence. 20

Q. On the 16th December you wrote a letter say 
ing, "Don't worry about the $400,000. We don't re 
quire it any more; other arrangements are being 
made"? A. Yes.

Q. And this is the time when you regarded the 
prospect of refinancing as hopeless, was it? A. 
Yes.

Q. When you say, "Other arrangements are being
made," what did you refer to? A. I was referring
to my visit to the Bank of New South Wales. 30

Q. What visit? A. I went to Mr. Dobbie, Bank of 
New South Wales. I told Mr. Dobbie that United 
Dominions Corporation is not honouring the letter 
when they promised us to pay the $400,000, and I in 
formed him I went to senior counsel for legal advice 
and they advised me that this letter is not an en 
forceable document; and I did ask him if he will 
provide some money temporarily, increase our over 
draft, so that the company can carry on and fulfil 
the immediate and urgent obligations; and he said 40 I should make a formal application to the Bank, 
which meant that he will not help.

Q, This was before the 16th December? A. Yes.

Q. With that knowledge you wrote to U.D.C. and 
said that "Other arrangements are being made, we 
don't need any money"? A. Yes.

Q. That was untrtie? A. It was not untrue be 
cause Mr. Dobbie told me that I should make a for mal application.

Q. But you understood that to mean that you 50 would not get any money from the Bank for this pur 
pose, didn't you? A. This letter has for the pur 
pose to stop U.D.C. to put the Receiver into Para dise Waters Pty, Limited.
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Q, For that purpose you told them an untruth?
A. I did not tell them an untruth - this is true.

Qo Tell me again, what arrangements were being 
made on the 16th December which meant that you did 
not require any money from U.D.C.? A. I approach 
ed the Bank.

Q, And "by the 16th December, when you wrote that 
letter, you believed that the bank would not pro 
vide the money you wanted? A. I go as far as to 10 
say I have great doubts that they will provide the 
money.

Q. A moment ago you told us that when he said 
"Make a formal application" you knew that they were 
not going to help you? A. That is ——

Q. This is true, Mr. Barton? A. It is practi 
cally the fact, but you still have a chance when 
you have been told to "make a formal application 
and we will put it to the Board".

Q. Did you make a formal application? A. Yes, 20 
later on I did.

Q. ¥hen - before Xmas? A. No.

Q. Before the end of January? A. No, I don't 
know the time but I certainly made ——

Q. ¥hen you wrote the letter of 16th December to 
U.D.C. saying "Other arrangements are being made, 
we don't need your money", in effect, that was un 
true, was it? A. It was not untrue,

Q. I put to you you wrote an untruth to that Com 
pany? A. I never write untruths. 30

Q. It was true then was it? A. Yes.

Q. Would you please tell me what arrangements 
were being made which meant that 3rou did not need 
$400,000 from U.D.C.? A, As I said, I approached 
the Bank - no other arrangement has been made - and 
the purpose of this letter was to stop U.D.C. to 
put a Receiver in.

Q, And that is why you wrote an untruth, is it? 
A. I didn't write untruths, U.D.C. took legal 
advice and Mr. Honey has informed me that in no 40 
circumstances they will lend us money, and further 
more that U.D.C. was not prepared to answer my 
letters - their solicitors answered iny letters. It 
was clearly showing the position that U.D.C. was in.

Q. Did you ever get a letter dated 10th December 
or thereabouts from the United Dominions Corporation 
saying they would not advance the money? A. Yes, 
it was before the Board.

Q. ¥here is the letter, Mr. Barton? A. It is
not with me ~ it must be with the company. 50
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Q, Have you made any attempt to find it? A. I 
have no control of the companies, as you know.

Q. Are you aware that there is no such letter in 
the file of correspondence produced by United 
Dominions Corporation? A. I don't know what is in 
the file. I had no opportunity to look at it.

Q. Do you still say that you are quite positive 
that United Dominions Corporation wrote a letter at 
any time in December 1966 saying that they would 10 
not provide f400,000 - that is, before 16th December, 
I will qualify that. Before your letter of the 16th 
December, 1966? A. He wrote us a letter that call 
ed up the original mortgage.

Q. That was after your letter of 16th December, 
1966, was it not? A. I don't know. I have been 
advised by Mr. Honey verbally that they don't pay 
the $400,000 and also they are going to call up the 
first mortgage at Paradise Waters, full stop.

Q, ¥ould you also look at a further letter of 20 
13th December, 1966 addressed to Mr. R.E. Honey at 
United Dominions Corporation, and tell me whether 
that is a further letter you wrote on that date? A.
Yes.

(U.D.C. letters dated 13th December, 1966, 
13th December, 1966, 16th December, 1966, 16th 
December, 1966 and 28th December, 1966, with 
respective enclosures tendered and marked 
Exhibit 7.)

HIS HONOUR: For convenience sake I will have it 30 
noted in the record that these letters in Exhibit 6 
are preceded by the letter of 23rd November 1966, 
which is part of Exhibit "C", and they are followed 
by the document in the file which is Exhibit "M".

MR. STAFF: Q. I want you to look at the signature 
on the second page of the letter of the 7th March. 
Tell me whether that is your signature? A. It is 
mine.

Q. On that date, I put to you, you wrote a let 
ter to the General Manager of United Dominions Cor- 40 
poration - do you recall that? (Objection.)

Q. Would you look at the letter? (Shown to 
witness,) Would you read that part of it, to the 
end of the 6th Paragraph? A. Yes. (Objection.)

Q. Were the statements in those first six para 
graphs true when you wrote them? A. I can't see 
any statements made in those paragraphs.

Q. Was what was written in those paragraphs true? 
A. Everything that I wrote in this letter, in 
cluding every paragraph, is true. 50

Q. On the 7th March, 1967 it was your belief, 
was it, that when a letter or document from the 
Lands Commission to the effect that you were not in
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breach of the Paradise Waters lease was received, 
you had an excellent chance of having the project 
refinanced - that was your belief, was it, on the 
7th March, 196?? A. It is what the company believ 
ed,

Q. That was your belief? A. That was what the 
company believed.

Q. You wrote the letter and signed it, did you
not? A. Yes, I was the Managing Director of that 10
company; I wrote on behalf of the company.

Q. Then you wrote the words, "I believe that when 
this is obtained we have an excellent chance of hav 
ing this project refinanced", was that a true and 
correct statement of your belief? A. Not my be 
lief - the company belief.

Q. So that you wrote the words, "I believe that
when this is obtained we have an excellent chance"
when it was not your belief, did you? A. That was
bad, the letter should have been, "we believe". 20

Q. Mr. Barton, are you saying that when you wrote 
the words, "I believe that when this is obtained we 
have an excellent chance of having this project re 
financed", that you wrote something untrue? A. I 
never write anything which is untrtie.

Q. So it was your belief, when you wrote this 
letter on 7th March 1967 that the company had an 
excellent chance of having the project refinanced?
A. It was not my belief.

Q. And yet you maintain that what you wrote was 30 
true? A. Yes.

Q. Of course, on 3rd March, 1967 5 you had had a 
discussion with the General Manager about the mat 
ter, hadn't you? A, I had discussion with the 
General Manager of U.D.C., and many other people. 
I try to help you, Mr. Staff - I made all efforts 
to refinance Paradi.se Waters. I used my best en 
deavour and I tried it because that was the duty of 
my position as Managing Director of Landmark to 
make all effort to try to save the Company. It is 40 
just the sacie as when a man is thrown overboard one 
hundred miles from shore, I made the effort to swim 
to the shore and I knew it that I couldn't swim 
that far.

Q, And of course, in making the effort and in 
writing the letters, you always told the truth, did 
you? A. I say what was the belief of the company. 
I am one person and the board is a different iden 
tity.

Q. And I suppose when you signed this letter of 50 
the 7th March, you had first of all dictated it, 
had you not? A. Yes,

Q, And the Board hadn't dictated it? A 0 No, 
the Board hadn't dictated it.

187. Plaintiff, xx



Plaintiff, xx

Q. You composed it? A. Yes, I was representing 
the Bo ard.

Q. And you signed it? A. Yes, that was the 
Board' s viexv.

Q. And when you said in this letter of 7th March 
1967, "I am confident that we will be able to meet 
commitments over the next two or three months, by 
which time our financial problems should be resolv 
ed, " was that a true statement as to what your con- 10 
fidence was? A. That was the Board's view.

Q, ¥hen you wrote, "I am confident", that was un 
true then, was it? A. It should have been typed, 
"We", not "I".

Q. When you wrote, "I am confident that we will 
be able to meet commitments", that was untrue, was 
it? A. It was not untrue; I signed on behalf of 
the company, therefore any reference to "I" is wrong.

Q. You don't usually call a company "I", do you?
A. No I don't. 20

Q, You call yourself "I", don't you? A. That 
i s ri ght.

Q. Do you still say that that statement was true? 
A. Yes.

Q. ¥as it true when you wrote, "I also mention to
you that we have several possibilities with regard
to the Paradise Waters project, and I ara confident
that one of these will be successfully negotiated
and finalised within a month"? A. That was the
company view. 30

Q, Mr. Barton, you said, "I am confident one of 
these will be successfully negotiated and finalised 
within a month"? A 0 It should read, "¥e are con 
fident ".

Q. And then you said, "We have reluctantly de 
cided not to pay the dividend which we have declar 
ed" - was that true? A. Yes.

Q. "I do not anticipate any insurmountable diffi 
culties in this regard" - was that true? A. Which 
regard? 40

Q. That is what you wrote, Mr. Barton? A. Yes, 
but reading paragraphs, half sentences, I cannot 
place it.

Q. I will read you the whole paragraph. "I al 
so mention to you that we have several possibili 
ties with regard to the Paradise Waters project and 
I am confident that one of these will be success 
fully negotiated and finalised within a month. ¥e 
have reluctantly decided not to pay the dividend 
which we have declared. I do not anticipate any 50 
insurmountable difficulties in this regard." Was 
all that true? A. Yes.
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Qo So you did not anticipate any insurmountable 
difficulties arising from non-payment of the divi 
dend? A. No I did not.

Q. And you were confident that you would success 
fully negotiate and finalise within a month one of 
several possibilities with regard to Paradise Waters? 
A. The company was confident.

Q. Of course, by this letter of the 7th March
1967, you made proposals to United Dominions Corpor- 10
ation for assistance, didn't you? A. Yes, I made
several representations to United Dominions and
other people - I told you before,,

Q. You finished up saying, "If you would agree to 
either of these proposals I would give you a cate 
gorical undertaking that we would make no further 
requests for assistance, and I also confirm that ir 
respective of whether your Board agrees to either of 
these requests, Landmark Finance will give you an 
irrevocable atithority to transfer to your company 20 
all future funds which are credited to the bank ac 
count of Landmark Finance Pty 0 Limited"? A. Yes.

Q, When you said, "I would give you a categori 
cal undertaking that we would make no further re 
quests for assistance", you were speaking of your 
self personally giving an undertaking? A. Bad 
English; it means the company give an undertaking. 
U.D.C. never wanted my personal guarantees or under 
taking.

Q. There is nothing wrong with the English, is 30 
there? It makes perfect sense? A. Yes.

Q. Except that it does not suit you, does it, to 
have it understood in its literal sense? A. It 
suits me; unfortunately I was not born here and I 
still have a handicap with accent and slight diffi 
culty in the language - not great.

Q. You recall writing to United Dominions Corpor 
ation on 21st March 1967 a letter by xvhich you en 
close for the confidential information of the General 
Manager, a letter received from Stocks & Holdings 40 
Limited in connection with Macintosh Island Develop 
ment at Surfer's Paradise? A. Yes.

MR. GRUZMAN: Your Honour, I take it all this is 
subject to my objection?

HIS HONOUR; Yes. Sometime, Mr. Staff, you will
have to make an express statement as to whether you
rely upon delay or not. All this is consistent
with what I have already allowed, but I do not want
the hearing to become too technically complicated.
I do not think it will assist, in being too precise, 50
in deciding to what the matter is relevant. However,
I will allow this question on the same basis as the
earlier questions.

MR. GRUZMAN: May I be taken, with respect, as not 
agreeing with the way your Honour has put it.
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HIS HONOUR: Yes. If these matters are opened up 
in cross-examination you, of course, are entitled 
to re-examine at large on the question of delay. I 
left that open when I ruled, and 1 still leave it 
open. I foresee there is going to be an argument 
on it at some point of time,

MR. STAFF: Q. Mr. Barton, do you remember writing
about 21st March 1967, a letter in relation to that
matter? A, Yes. 10

Q. Do you remember saying, "¥e wish to inform 
you that further negotiations yesterday for the 
same firm bring us closer to the conclusion of these 
arrangements"? A. Yes.

Q. And you enclose with that letter a letter 
dated 13th March, 1967 from Stocks & Holdings Limit 
ed? A. Yes.

Q. ¥as what you wrote in the letter to United
Dominions Corporation on the 21st March, 1967 true?
A. True; that is what the company believes. 20

Q, And I suppose you conducted the further nego 
tiations on 20th March with Stocks & Holdings Limit 
ed? A, Yes.

Q. And you were the only representative of the 
company \vho conducted those negotiations, were you 
not? A. Yes.

Q. And you reported on those negotiations to 
United Dominions Corporation immediately afterwards? 
A. Ye s,

Q. And was it not your view on 21st March that 30 
those negotiations had brought you closer to the 
concluding of the arrangements mentioned in the 
Stocks & Holdings letter which is enclosed? A, 
This was the company's view. My own view was that 
as soon as Stocks & Holdings, even if he agrees with 
Landmark, tried to borrow money, from outside 
sources, he will find his way back to United Domin 
ions withdrawing his money, and nobody will be fin 
anced for it*

Q. And it was whose view in the company that the 40 
negotiations which you had conducted alone on the 
previous day with Stocks & Holdings had brought you 
closer to concluding arrangements? A. They was 
very confident in my ability and my activity, re 
gardless of what I told them about my own opinion.

Q. And regardless of what you told them about 
the negotiations you had had personally with Stocks 
& Holdings? A. No, basically the crux of the mat 
ter was, in my opinion, that as soon as the finance 
company withdrew from a large project, and this pro- 50 
ject has been put into doubt as to the value of the 
security, and the title of the security has been 
questioned by U.D.C., there was not the possibility 
that any other finance company will accept us as 
security for a basis of lending money. This was my
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opinion - not necessarily that people agree - but 
it has been proved. Even United Dominions under 
the scheme of arrangement were not prepared to com 
mit themselves to lend money, and at that time there 
was not any danger to anybody as attacking me,

MR. STAFPs I tender the letters of the 7th, 13th 
and 21st March, 1967 > your Honour.

MR. GRUZMAN: I object your Honour.

(Counsel address.) 10

HIS HONOUR: I think I prefer to defer ruling on 
this until tomorrow morning. Until that time I will 
pass them back.

(Hearing adjourned until 10 a.m., on Wednesday, 
29th May, 1968.)
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IN EQUITY No. 23 of 1968

CORAMs STREET, J. 

BARTON -v- ARMSTRONG & ORS. 

EIGHTH DAY, WEDNESDAY, 29TH MAY, 1968.

MR. BAINTON: There are a few matters in the trans 
cript. The first one is at p. 77, the seventh ques 
tion. That reads, "I think also in 1966 you were in 
vited to the Australian Cocktail Club by Mr. Arm 
strong", I think, "Australian Cocktail Club" should 
read, "The Australian Club's Cocktail party". 10

On p, 78, the third question, the question 
reads, "I think in the middle of the front row is 
Mr. Armstrong's secretary". "Secretary" should read 
"second daughter".

On p.80, the sixth question from the bottom, 
the question reads, "Do you recall that at a meet 
ing of directors from Landmark held on 16th January 
1966, a resolution was passed instructing you to 
return to Australia ..." "16th January, 1966" 
should be "16th June, 1966". 20

On p.82, the fifth question down, at the end 
of the question, "A.I.C." should read, "I.A.C.".

On p.87, in the second last question, the an 
swer reads, "Yes, including this defamation of 
character suit". I think that there was something 
further said - "which I brought", or some tiling to 
that effect.

MR, GRUZMAN: At any rate, it is the fact.

HIS HONOUR: You suggest there should be added to
that ansxver the words "which I brought"? 30

MR. BAINTONj Yes, or to that effect. 

MR. GRUZMAN: I agree to that.

HIS HONOUR: The answer on p., 87 to the second last
question will be amended to read, "Yes, including
this defamation of character suit which I brought".

MR. BAINTON: On p. 99, the third question, the 
transcript reads 5 "What I asked you was, would not 
you agree that during November, 1966, whilst the 
accounts for 1966 were being finalised, disagree 
ment arose between Mr. Armstrong on the one hand 40 
and you and the other directors on the other hand 
as to whether a declaration for dividend should be 
recommended to the shareholders at the general 
meeting". The words "a declaration for dividend" 
should be "whether the declaration of a dividend".

MR. GRUZMANs I cannot say that I have any recol 
lection. It reads all right to me at the moment. 
If Mr. Staff wants to amend it it can be amended 
so far as we are concerned.

HIS HONOURS In the third question on p. 99, the 50
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words "whether a declaration for dividend ..." will 
be altered to read "whether the declaration of a 
dividend

MR. BAINTONs On p.118 of the transcript, in the 
seventh question, in the middle of the page, the 
answer is recorded as "You can put it this way,. In 
my own mind I gave two answers on both occasions". 
What the witness said was "In my own mind I gave 
true answers on both occasions". In the following 
question, "One ansxver is incorrect and one is un- 10 
true, isn't it?" the word "incorrect" should read 
"correct".

On p 0 137, the sixth last question from the 
bottom, the transcript shows, "Q. And that is why 
you wrote an untruth, is it? A. I didn't write 
untruths. U.D.C. took legal advice and Mr. Honey 
has informed me that in all circumstances they will 
lend us money ..." My recollection is that the 
witness said "In no circumstances", and not "in 
all circumstances". 20

HIS HONOUR! "In all circumstances" should read 
"in no circumstances".

MR. BAINTONj On p.138, the fifth question from the 
bottom, the transcript reads, "You wrote the letter 
on Sunday, did you not?" That should be "you 
wrote the letter and signed it, did you not?"

MR. PRIESTLEY; In the second last question on p. 
l4l the answer is recorded as "1 was very confi 
dent in my ability and my activity. I recall 
clearly that Mr. Barton did not say, "I was very 30 
confident". He was saying either that the direc 
tors were very confident or the Board was very con 
fident.

MR. STAFF j I think he said "they was".

HIS HONOUR: On p.l4l the answer to the ninth ques 
tion should commence, instead of "I was very con 
fident „. . " , ''They was very confident ..."

PLAINTIFF 
On former oath:

HIS HONOUR-. Q. You are still on your oath to tell 40 
the truth, Mr, Barton? A. Yes, your Honour.

MR. STAFF: I think I had tendered two letters of 
?th March, 1967 and 21st March, 1967 from Landmark 
to United Dominions Corporation. My friend had ob 
jected to them.

HIS HONOUR: Have you anything further to add, Mr. 
Gruzman?

MR. GRUZMANs No, your Honour.

HIS HONOUR: In the course of his evidence in 
chief the plaintiff was asked without objection 50 
his opinion as to the worth of the shares in Land 
mark Corporation at the time that he entered into 
the agreement of 17th January, 1967. This evidence
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was presumably tendered and allox^ed to go without 
objection upon the basis that the state of the 
plaintiff's mind regarding the worth of the shares 
which he had agreed to buy has relevance to the 
main question of whether he was induced to enter 
into the agreement by undue influence. If, of 
course, the agreement could be seen to be one for 
proper value then that might tend against the pro 
bability of the plaintiff having been influenced 10 
into it by anything other than business considera 
tions. If, on the other hand, the shares were, as 
the plaintiff had sworn he believed them to be, 
worthless, then that creates a situation in which 
the probability of the presence of undue influence 
is enhanced. It follows that evidence has been 
tendered upon the basis that the plaintiff's be 
lief as to the worth of the shares on 17th January 
is relevant to the issue. Mr. Staff has cross- 
examined upon some correspondence signed by the 20 
plaintiff in March, 1967 which is said to be incon 
sistent with his having a belief that the shares 
were worthless at the relevant time. Mr. Gruzman 
objects to the admission into evidence of this cor 
respondence upon its tender by Mr. Staff upon the 
basis that at the most the evidence of the events 
in 1967 to which this correspondence relates, and 
which have been referred to in connection with the 
correspondence in croSB-examination, are relevant 
only on credit, and, as the plaintiff has admitted 30 
the terms of the letters, there is no basis for 
their being received in evidence themselves.

It seems to me that the plaintiff's evidence 
as to his belief regarding the worth of the shares 
has thus far been dealt with on the basis of being 
relevant to an issue, and I am accordingly of the 
view that the letters should be admitted in evi 
dence in connection with this issue. The fact that 
they may also bear upon credit is, of course, no 
basis for applying to them rules of evidence parti- 40 
cularly limited to cross-examination as to credit. 
I shall accordingly admit the letters, and they 
will be marked Exhibit 8. This exhibit will follow 
in sequence after Exhibit "M".

(Letters dated 7th March, 1967 and 21st 
March, 1967 > with enclosures, tendered and 
admitted as Exhibit 8.)

MR. GRUZMAN: In view of the fact that your Honour 
has summarised my submission, our understanding of 
this was that my friend put these letters upon the 50 
basis that they were evidence of the state of mind 
of the plaintiff on 17th January, and our submis 
sion was that if your Honour - first of all, we said 
they were too remote in point of time to be evidence 
of that state of fact, but if, on the other hand, 
your Honour were disposed to admit them we submitt 
ed to your Honour that that means that, contrary to 
my friend's earlier submission, evidence of facts 
subsequent to 17"bh January are admissible to show 
the plaintiff's state of mind; the plaintiff's 60 
state of mind at that time. It was then pointed 
out by your Honour that your Honour, in rejecting
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evidence of events subsequent to 17th January, had 
rejected them solely on a basis unconnected with 
state of mind. The nett result, as we see it, and 
we would submit, is this, that if your Honour ad 
mits these letters, then their evidence, as we 
understand it, will be used by ray friend as evidence 
of the plaintiff's state of mind on that particular 
date - at that particular date, albeit your Honour 
may say in respect of a particular point. ¥e 10 
would therefore believe that we can introduce, by 
way of re-examination, other matters relating to 
the subject matter - the same subject matter - 
that is, his state of mind on 17th January - as 
disclosed by events which occurred after that date.

HIS HONOUR: I will rule on that if and when ques 
tions in re-examination are asked. The earlier rul 
ing I gave was quite specifically limited to the 
only basis then put forward in support of the evi 
dence 0 The objection was a general objection, and 20 
this seems to me to be a matter which may fall for 
consideration in re-examination.

MR. STAFF: Q,, I will tender two affidavits ——

HIS HONOUR: Mr. Staff, I would like to show this 
letter to Mr. Barton first.

Q. Mr, Barton, I show you this letter of 17th 
March, part of Exhibit 8, "Who is the lender referr 
ed to in the first few paragraphs? A. C.A.G.A.

MR, STAFF: I tender two affidavits, the first one 
an affidavit of 31st March, sworn by Mr. Barton in 30 
proceeding in equity 298/67? paragraphs 6 to 15? 
and the second an affidavit of llth April, 1967 
sworn by Mr. Barton in term No. 127/67? also para 
graphs 6 to 15«

MR. GRUZMAN: I don't object to my friend's tender, 
but I would tender the remainder of the affidavits.

HIS HONOUR: Are you prepared to accept the remain 
der of the documents - the remainder of the affi 
davits - as part of your tender, Mr. Staff?

MR. STAFF: I submit they are irrelevant and would 40 
just add to the mass of paper.

HIS HONOUR: I think paragraphs 1 to 5 in each affi 
davit could be added.

Mr. Gruznian, do you say Mr. Barton was 
cross-examined about the remaining matter in the 
subject paragraphs? He gave evidence about it in 
cross-examination, but whether he was cross-examined 
about it -

MR. GRUZMAN: I can't remember how it came about
that the subject matter was dealt with. (Argument 50
ensued.)

HIS HONOUR: I shall admit a s Exhibit 9 paragraphs 
1 to 15 of the affidavit of Alexander Barton in
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298/6? sworn 31st March, 1967 and paragraphs 1 to 
15 of the affidavit of Alexander Barton in Term No. 
127/67, sworn llth April, 1967.

I shall also have it noted that Mr« Gruzman 
has sought to tender the balance of each of these 
affidavits. I reject the tender upon the ground 
that the remainder of these affidavits was not open 
ed up in cross-examination.

(Paras. 1 to 15 of affidavit of A. Barton in 10 
298/67 sworn 31st March, 1967 and paras. 1 to 
15 of the affidavit of A. Barton in term No. 
127/67 sworn llth April, 1967 admitted and 
marked Exhibit 9? a*id 10 respectively.)

MR. STAFFs I tender terms of settlement in proceed 
ing term No. 127/67 and those filed in proceeding 
298/67. (Objected to.)

HIS HONOUR; Mr. Staff now tenders the terms of 
settlement in the proceedings brought by Landmark 
Corporation and the Paradise Waters companies and 20 
others v. Southern Tablelands Finance Company. The 
terms of settlement are dated April, 1967• It has 
been made clear by Mr. Staff that the documents are 
sought to be admitted in evidence solely as being 
relevant to Mr. Barton's state of mind regarding the 
worth of Landmark shares at the time of the January 
1967 transaction. No relevance is sought to be at 
tached to them for any other purpose. Mr. Gruzinan 
objects to their admission into evidence upon the 
ground that they do not bear upon Mr. Barton's 30 
state of mind in January, 1967.

It seems to me that the documents are admis 
sible for the limited purpose for which Mr. Staff 
tenders them. What Mr. Barton said and did and 
what was done, presumably on his instructions, by 
the Landmark companies in the period reasonably 
close to the date of January does in my view bear 
upon his state of mind or his belief as to the 
worth of the shares in January 1967, and these terms 
of settlement including, as they do, recognition by 40 
the Landmark Corporation of the contemplation of be 
ing able to make the payments as set out in the 
terms is relevant to the financial position of the 
Landmark companies. I accordingly admit the docu 
ment s.

(Terms of settlement in proceeding term No.
127/67 and terms of settlement in proceeding
298/67 admitted and marked Exhibit 11.)

Q. These two matters were settled in April, 1967 
would that be correct? I don't ask you to accept 50 
the date because I am putting it to you? A. I would 
like to separate the two matters. Which is the two 
matters?

Q. The matter of the case against the Southern 
Tablelands Finance Company brought by Paradise 
Waters (Sales) and the money-lending claim - the 
two matters in respect of which you swore affidavits? 
A. Yes, April, 1967.
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MR, STAFF: Q. Mr. Barton, when these matters were 
settled in April, 196? you told me yesterday that 
you were aware they were settled by negotiations on 
behalf of Landmark companies conducted by Mr. Dean? 
A „ Ye s«,

Q. And they were settled on the morning on which 
the case was in the list and disposed of as a re 
sult of the settlement? A. Possibly. I don't 
know the exact time. 10

Q. You told us yesterday you knew that? A, I 
beg your pardon?

Q. You told us yesterday, in the middle of p.134, 
that the negotiations were conducted by Mr. Dean. 
I asked you, "And I think you are aware, are you 
not, that on the morning on which the case was fix 
ed for hearing the matter was finally settled?" 
and you answered "Yes". A. Yes.

Q. I asked you "And Mr. Dean conducted negotia 
tions for the settlement on that point, didn't he" 20 
and you answered, "Yes". A. Yes.

Q. And you were present in Mr. Dean's chambers 
on that morning, weren't you, Mr. Barton? A. Yes.

Q. ¥ith representatives of Alien Alien and Hems- 
ley? A, Yes.

Q. And Mr. Sheppard? A. Who?

Q. Mr. Sheppard. Mr, lan Sheppard, who appeared 
with Mr. Dean? A. I am not sure about that. Also 
Mr. John Bovill.

Q. Mr. Cotter was not present? A. I don't think 30
so

Q. And you gave instructions to Mr. Dean to 
settle on the terms which are set out in the terms 
of settlement, didn't you? A. Not me, the com 
pany - Landmark Corporation.

Q. You were the managing director? A. Yes. 

Q. You were there? A. Yes.

Q. And you in fact gave the instructions, didn't 
you? (Objected to; rejected.)

HIS HONOUR: At the foot of p. 134, the fourth line 40 
from the bottom, after "objection" there should be 
noted "rejected", and the fourth line on p. 135, 
after the word, "objection" there should be noted 
the ruling, "allowed".

MR. STAFF: Q. Mr. Barton, it had been you, of 
course, whom the board of Landmark authorised to 
negotiate the terms of settlement of 14th April 
hadn't it? A. Yes and no.

Q. Well, Mr. Barton, you recall the resolution
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passed in relation to that matter? A. Yes.

Q. And it authorised you to attempt to negotiate 
a settlement on the basis that the moneys were re 
payable on 30th June - on or before 30th June, 1967? 
A. Yes 0 But I found it necessary for Mr. Bovill 
to accompany me.

Q. You were given that authority by the board of
the company, weren't you? A a Yes. But I did not
accept it. 10

Q 0 There was no other board meeting - no fuither 
board meeting of the company at which the matter of 
settlement was discussed, was there? A. No.

Q. Mr. Bovill had no executive position with the 
company, did he? A. No.

Q. And you told us Mr. Cotter was not present on 
the morning on which the matter was settled? A. I 
told you I am not sure. I don't think he was present.

Q, Are you sure whether Mr. Bovill was there or
not? A. I am sure Mr. Bovill was there. 20

Qo Mr. Barton, on 22nd December, 1966 there was 
a meeting of directors of Landmark Corporation. Do 
you recall that? A. Yes.

Q. And you, Mr. Cotter, Mr. Bovill, and Mr, Arm 
strong were present, as directors? A. Yes.

Q. Do you remember that? A. Yes.

Q. And do you remember that there was then a dis 
cussion which Mr. Grant who was in attendance, re 
ported that he and Mr. Armstrong had had with Mr. 
Malouf, solicitor for United Dominions Corporation? 30 
A. Ye s .

Q. Do you remember that Mr. Grant said that Mr. 
Malouf had said that United Dominions Corporation 
had executed documents in Queensland to appoint a 
receiver for the Paradise Waters project? A. Yes. 
I had no knowledge of it before that.

Q. You heard about it, anyway? This is what Mr. 
Grant reported at the meeting? A. Mr. Grant did 
put a proposition to the meeting. He has not re 
ported. 40

Q. Do you say that Mr. Grant did not report that 
he had a discussion with Mr. Armstrong - that he and 
Mr. Armstrong had had a discussion with Mr. Malouf, 
solicitor of United Dominions Corporation? A. Mr. 
Grant had no right to report anything. Mr. Grant 
was there as a solicitor for Mr. Armstrong. He did 
put the proposition to the board.

Q. Mr. Barton, did Mr. Grant report a discussion 
he and Mr. Armstrong had had with Mr. Malouf, soli 
citor for United Dominions Corporation? A. If it 50 
says in the minutes so, yes. If it is not, no. My
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recollection is that Mr. Grant did put the ridicu 
lous proposition to the board.

Q e Mr« Barton, of course you signed the minutes 
of that meeting as a correct record, didn't you? A. 
If you show me I will recognise my signature. If 
you show me I will recognise the signature,

Q. ¥ill you look at the heading I show you? A. 
Yes,

Q. Minutes of meeting of Directors of Landmark, 10 
held 22nd December, 1966? A. Yes.

Q, Look at the next page. There is a signature 
appearing in the middle of the second page? A. Yes.

Q. Is that your signature? A. Yes, that is my 
signature.

Q. You signed that as a correct record on 18th 
January, 1967? A. Yes,

Q. I want you to look at the first item - "report 
re Paradise Waters Project"? A. Yes.

Q. "Mr. Grant reported and discussed that he and 20 
Mr. Armstrong -", I'm sorry, "Mr. Grant reported a 
discussion that he and Mr. Armstrong had had with 
Mr. Malouf, solicitor for United Dominions Corpora 
tion Limited". A. Yes.

Q. And it goes on? A, Yes.

Q. Is that correct? A. That is right.

Q. So that Mr. Grant did report a discussion he 
had had, did he? (Objected to; allowed.)

Q. Mr. Grant told you — told the meeting, didn't 
he, Mr. Barton, that United - that he had heard from 30 
Mr, Malouf that United Dominions Corporation had 
executed documents to appoint a receiver for the 
Paradise Waters project? A. Yes.

Q. Who had agreed to a deferment until 2.30 p.m. 
that day to allow an agreement to be reached if pos 
sible? A. Yes, if it so says.

Q. Have you got no recollection? A. Yes, I have 
a recollection, but I -.—

Qc Mr. Grant also said that Mr. Malouf had indi 
cated that if a reduction of $60,000 on the United 40 
Dominions Corporation mortgages was made that day 
United Dominions Corporation would postpone their 
actions until 21st January, 1967 to allow further 
negotiations and investigations of the accounts. Is 
that right? A. That was right.

Q. At this meeting Mr. Grant outlined a proposal 
which was - which he said was designed to overcome 
the immediate problem, didn't he? A. No, which was 
designed to have a payment of $60,000.
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MR. STAFF? Will your Honour ask the witness to an 
swer the question, and restrict himself to an an 
swer to the question?

HIS HONOUR: Yes. If you can, Mr. Barton, I think 
Mr. Staff is entitled, if you can answer the ques 
tion yes or no, to have you do so. If you are un 
able to answer yes or no, you can say that you can't 
answer yes or no, and if you are asked for the ex 
planation you can give it„ 10

MR. STAFFs Q* Did Mr, Grant at this meeting out 
line a proposal which he said was designed to over 
come the immediate problem? A. That is what he 
said.

Q, And he put to the meeting a proposal that a 
penthouse in Paradise Towers be sold to Goulburn 
Acceptance Pty. Limited for f60,000? A. That is 
not the whole proposal.

Q. Was that one of the terms of the proposal?
¥as that one of the terms? A 0 Would you repeat 20
the question, please?

Q. That the penthouse in Paradise Towers should 
be sold to Goulburn Acceptance Pty. L/imited for 
$60,000? Was that one of the terms? A. Yes=

Q 0 Was it another term of the proposal that you 
should resign that day as chairman and managing 
director? A. Yes 0

Q. Was it a third term of the proposal that Mr.
Cotter and Mr. Bovill and Mr, Barton should remain
on the board? 30

HIS HONOUR: You mean Mr* Cotter, Mr. Bovill and Mr. 
Armstrong?

MR. STAFF: Mr. Barton should remain on the board. 

WITNESS; Only chairman of directors.

MR. STAFF: Q. You were to resign as chairman of 
directors? A. Yes.

Q. I put it to you you were also to resign, un 
der the terms of the proposal, as managing director? 
A. No.

Q. I put it to you that Mr. Cotter and Mr. 40 
Bovill and yourself were to remain on the board as 
directors? A. Yes.

Q. Was that said? A. I think so, yes.

Q. The fourth term was that Mr, Beale was to be 
come a director of Landmark Corporation? A, Yes. 
(Objected to.)

HIS HONOUR: You are putting this on credit at the 
moment, Mr. Staff?
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MR. STAFFs Yes. Your Honour will in due course 
see what the relevance is, with respect.

HIS HONOUR: I will not interfere if you are putting 
it on credit.

MR. STAFFs Q. The fifth condition of the propo 
sal, I put to you, xtfas that Mr. Armstrong become 
executive chairman of the board until 21st January, 
1967? Ao No, I agree the first part is yes; the 
second half is no. 10

Q. Which is yes and which is no? A. That for 
the payment of f60,000 to United Dominions Corpora 
tion Mr. Armstrong wanted to get the control of the 
company. That is the yes* The "no" is the re 
striction to 21st January. That is the "no".

Q. In other words, there was never any - it was 
not a term of the proposition that Mr. Armstrong 
should become executive chairman until 21st January 
1967? Is that what you say? A. That is right.

Q. And I put it to you that it was a further 20 
term of the proposition - of the proposal - that 
Mr. Armstrong and United Dominions Corporation 
should investigate to determine whether Mr. Arm 
strong would lend additional moneys? A. No, Mr. 
Staff. At that point of time I stopped Mr. Grant's 
proposition. I told him the board was not inter 
ested to hear about it. I did put it to the board.

Q. ¥as that a term of the proposal which was out 
lined by Mr. Grant to the board meeting? A. No.

Q. Nothing like that was said? A. No. I 30 
stopped Mr. Grant and told him it was a ridiculous 
proposition.

HIS HONOURS Q. I'm sorry, you told Mr. Grant -? 
A. I told Mr. Grant that his ridiculous proposi 
tion is not interested me, and I put it to the 
board members if they wanted to further hear Mr. 
Grant, and they said no.

MR. STAFFs Q. You say, then, that Mr. Grant was
stopped? That the proposal was not outlined in
full? A. Yes. 40

Q 0 You only got half the proposal, or some part 
of the proposal? A. Yes.

(Short adjournment.)

Q. I want to put to you that another condition
which Mr. Grant outlined to the board on this date,
22nd December, was that the whole proposal was
conditional upon United Dominions Corporation not
appointing a receiver before 21st January 1967. Did
he say that? A. I stopped Mr. Grant before he
finished his proposal. 50

Q. Do you say he didn't say that? A. Yes, he 
didn't say it.
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Qo He didn't say it? I want to put to you that 
he also said that another condition was that if no 
further funds were lent by Mr. Armstrong or a com 
pany connected with Mr 0 Armstrong, Mr. Armstrong 
would resign and U.D.C., would appoint a receiver? 
A 0 No.

Qo And finally, that he put as a condition of the 
proposal that if Mr. Armstrong or a company with 
which he was connected should decide to lend further 10 
moneys to help finance the project Mr. Barton should 
resign as a director thereupon? A. No.

Q. Mr. Barton, at the meeting was the proposal 
outlined by Mr. Grant - by the way, at the meeting, 
did you move that Mr. Armstrong's (sic) proposal be 
rejected? A. Yes.

Q. You say you had only heard half of it, or 
part of it? A v Yes.

Q. But you moved that the proposal be rejected?
A. Yes. As far as we heard. 20

Q. The motion was carried? A. Yes.

Q0 And did you tell the meeting that you would 
provide $60,000 to United Dominions Corporation if 
so required? A. Possibly.

Q. Did you? Don't you remember? A. I don't 
remember if I said $60,000 or $60,000 security, or 
"the company" or "myself". I am not quite sure.

Q. Will you look at the paragraph - will you 
look at the second paragraph appearing on p.2 of 
the minutes, and tell me whether that refreshes 30 
your recollection? A. Yes, it refreshes my recol 
lection.

Q,. Do you now recall that at that meeting you 
told the meeting that you would provide $60,000 if 
so required by United Dominions Corporation? A. 
Yes. Not meaning myself, but I would provide on 
behalf of the compan3>".

Q. Out of your own money? A. No.

Q. Whose money? A. From the company.

Q. Which company? A. Landmark Corporation 40 
Limited.

Q. Mr. Barton, are you serious? A. Yes, I am 
very serious.

Q. You see what is recorded in the minutes which 
you signed as a correct record? A. Yes.

Q. You say that is incorrect? A. I don't think 
it is incorrect. The minute is correct.

Q. Mr. Barton, the paragraph reads, "Mr. Barton 
also advised that he would be able to provide
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|60,000 for United Dominions Corporation Limited if 
so required"? A. Yes, in my capacity as managing 
director.

Q. That is not what it says, is it? A. No, it 
is no to It is not wi.'.at is says, but that is what it 
means.

Q. And, Mr. Barton, what I want to put to you is 
that on that day you told the meeting that you would 
personally be able to provide $60,000 for United 10 
Dominions Corporation if so required? A. I d£d not 
say personally.

Q. Did you say that you would provide it out of 
Landmark funds? A. That was the natural consequence 
when I said as managing director that I would pro 
vide .

Q. Of course, you agree, don't you, that the 
statement in the minutes has not got that meaning at 
all, has it? A. It has got that meaiiingo

HIS HONOUR! Q. It has, or it has not? What was 20 
your answer? A. It has got the meaning that I will 
provide in my capacity as managing director - not in 
my personal capacity.

MR. STAFFs Q. Of course, at that stage you tell us 
United Dominions Corporation had refused to give you 
any more money? A. Yes.

Q. And you were aware, of course, that they had 
executed the documents in Queensland to appoint a 
receiver? A. Yes.

Q. And the company could not pay any money to 30 
anybody? It did not have the money to pay to any 
body, did it? A. The company had some money, and 
some assets.

Q. It didn't have the money to pay United Domin 
ions Corporation, did it? A. No. That was a very 
large sum of money. ¥e have not got that large sum 
of money.

Q. It did not have the money to pay George Arm 
strong and Son Pty. Limited, did it? A. No, it 
didn't. 40

Q. It did not have the money to pay the contrac 
tors of the Paradise Waters project, did it? A. 
Partly yes and partly no.

Q. But you had sent the engineers' certificates 
along to get that money from United Dominions Cor 
poration, and they had refused to give it to you, 
hadn't they? A. Yes, that is right.

Q. And you did not have the money to pay these 
contractors, did you? A. I already said that we 
can pay something of it and not pay all of it. 50

Q. You told us that about 16th December you had
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gone to the bank to try and get money? You told us> 
that, didn't you? A. Yes.

Q. And you knew it was not forthcoming from the 
bank? A, Yes, but it was a different kind of money. 
Not $60,000o It was $1,000,000.

Q. You wanted a million dollars from the bank, 
did you? A. I wanted the bank to pay out U.D.C. 
and George Armstrong and Son plus provide the 
$264,000 which was contracted with U.D.C. to be lent 10 
to Landmark Corporation Limited on the engineers' 
certificates xvhich U.D.C. said will not be forthcom 
ing, I wanted to replace the deficiency in the 
cash flow which has occurred by the payment of Mr. 
George Armstrong and Son Pty. Limited, United Domin 
ions Corporation plus $264,000 which was missing 
because UaD.C. called up the original mortgage* 
That provided about $1^200^000 deficiency in the 
cash flow.

Q. Of course you had no hope of paying the debts, 
in your view, at that point of time, did you? A.

Q. That is what you told us? A. That was my 
view.

Q. And you had no belief in the possibility of 
refinancing the project? A. That is so.

Q. And you had no money to pay Mr. Kratzmann in 
respect of Landmark House project, had you? A. At 
that stage we had, because we had arrangement with 
I.A.C. to pay progress certificates, and they did 30 
pay them at that time. The only trouble we had with 
Kratzmann at that time was that Mr. Armstrong rang 
Mr. Kratzmann and asked him to put a s.222 into the 
company in connection with the Paradise Towers pro 
ject, and Mr. Kratzmann rung me and asked me what it 
is all about - "Your chairman is mad telling me that 
he is putting s« 222 into the company and wants to 
liquidate it and wants me to do the same thing". 
That was in November. He xvrote me a letter about 
that. He said Mr. Armstrong wanted him to send a 40 
telegram -

Q. He wrote you a letter, you say? A. Yes, he 
wrote me.

Q. Where is that letter? A. The letter? I 
think with my legal advisers.

MR. STAFFs I call for that letter. 

MR. GRUZMAN: It will be produced.

(Minutes of 22nd December, 1966 tendered and 
marked Exhibit 12.)

MR. GRUZMAN: I produce a photostat of a letter 50 
from Kratzmann Holdings Pty. Limited to managing 
director, Landmark Corporation Limited, dated 14th 
November, 1966.
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MR. STAPFs Q. ¥ill you look at that letter - that 
photostat letter - which has been produced and tell 
me if that is the letter to which you referred? Is 
that the letter to which you referred? A. Yes, 
that is the one.

Q. Mr. Barton, you received this letter, I sup 
pose, a day or so after it was written? A. Yes.

Q« And when you received it, of course, proceed 
ings by Finlayside and George Armstrong and Son Pty. 10 
Limited had been commenced against your company? A. 
I don't know. I don't think so.

Q. And of course, you owed - at the date of this 
letter you owed Southern Tablelands Finance Company 
something in excess of $50,000? A. Yes.

Q. And you knew that within a very short time 
you would have to pay George Armstrong and Son out? 
A. Yes.

Q. $400,000? A. Not then.

Q,. What? A. Not then, because that became due 20 
when Mr. Armstrong has been removed from the chair, 
which was 19th November. That happened the day be 
fore Mr 0 Armstrong had to vacate his office and 
take his private companies out from Landmark Corpor 
ation premises.

Q, On 15th November proceedings were commenced 
by Finlayside against Landmark Corporation and 
others, weren't they? A. I don't know the date 
when it commenced.

Q. And you, of course, at that point of time had 30 
determined you were going to pay Mr. Armstrong off? 
A. That time I had nothing to repay to Mr. Arm 
strong except $50,000.

Q. But you, Mr« Barton, had made up your mind 
that you were going to keep Mr. Armstrong out and 
pay his companies their debts? A. No, I only made 
up my mind to remove Mr,, Armstrong from the company 
premises, and I was quite satisfied that he remain 
as chairman, without any power.

Q. That is a serious answer? A truthful answer, 40 
is it? A. That is a very truthful answer.

Q. Of course, it is quite contrary to what you 
told us the other day? A. It is not contrary.

Q. You say it is the same as what you told us? 
Is that what you say? A. I say this, that what I 
am telling you is the truth.

Q. Of course, you had a telephone conversation 
with Mr. Kratzmann on 14th, did you? A. That is 
right.

Q. A telephone conversation with Mr. Kratzmann 50 
on 14th November,? A. That is right.

205. Plaintiff, xx



Plaintiff, xx

Qo And you told him that the company was not in 
any financial trouble at all, did you? A 0 That is 
right.

Q. And of course at that point of time you owed 
Mr. Kratzmann a considerable sum of money, didn't 
you? A. No.

Qo Or his company? A. No.

Q. You didn't owe him anything? A. No. Accord 
ing to my belief I didn't„ ¥e didn't. 10

Q. Did Landmark (Queensland) owe him a consider™ 
able sum of money? A. I had a dispute between 
Landmark (Queensland) and Kratzmann,, His progress 
certificate has not been paid because the archi" 
tects ——

Q. I did not ask you about that. I asked you 
did you owe Mr. Kratzmann at that point of time - or 
his company — through one of the Landmark group a 
considerable sum of money? (Objected to,)

HIS HONOUR; Mr. Barton, if you are unable to answer 20 
yes or no you are at liberty to say you cannot an 
swer yes or no.

MR, STAFF: Q. Can you answer that yes or no? A. 
Can you repeat the question, plea re?

MR, STAFF: Q. At l4th November 1966, was it not
the fact that Landmark (Queensland) Pty. Limited or
one of the other Landmark companies owed Mr. Kratz—
mann 1 s company a very considerable sum of money? A.
I don't know what you call a very considerable
amount of money - hundreds of thousands of dollars, 30
or ten-thousand dollars.

(Letter dated l4th November, 1966 from Kratz 
mann Holdings Limited tendered and marked 
Exhibit 13.)

Q, I want you to come back now with me to the 
meeting of 22nd December, 1966. Would you look at 
the middle of the page, where the minute records 
that Mr. Grant then outlined a proposal by Mr. Arm 
strong to overcome the immediate problem? A. Yes.

Q a And there are six paragraphs then? A. Yes. 4O

Q a Which purport to record the proposal, don't 
they? A. Yes.

Qo Would you agree with that? A. Yes, I do.

Q, One of the conditions is (6), that Mr. Arm 
strong be reappointed chairman and executive direc 
tor until 21st January 196?? A. Yes.

Q. Was that discussed? Was that condition dis 
cussed? A. Not according to my recollection.

HIS HONOUR! Q. You say not? A. Not according to
my recollection. CQ
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MR. STAFF: Q. In your view the minutes in stating 
that as part of the proposal are incorrect, are they? 
A. I don't think so. The minute is correct.

Q. Your denial that that was a term which Mr. 
Grant ever indicated was incorrect, was it? A, I 
still have the same recollection like I had before,

Q, "Which - the minute or your recollection - do
you say is now incorrect? A. I have to accept the
minute. -^

Q. The answer you gave a short time ago was un 
true, was it? A. It was not untrue. That was my 
best recollection.

Q. Now, Mr. Barton, would you accept that the 
statement in the minutes on p. 2 in the second para 
graph is completely accurate? Would you accept that? 
A. In a sense, yes,

Q. In the sense in which it is expressed there, 
Mr. Barton? A. In the sense that myself as manag 
ing director of this company will be able to provide 20 

>,000 if so required.

Q. Mr. Barton, will you not agree that the 
minute states that you, and means that you personal 
ly, would provide the $60,000 to Landmark to pay 
off or to reduce U.D.C.'s debt? A. No.

Q. That, you say, is not the meaning of the words 
written in the second paragraph on p. 2? A. That is 
what I say.

Q. And you are attempting to be truthful and
frank, are you? A. Not attempting. I am determin- 30
ed.

Q. Now, of course, you are conscious, aren't 
you, that no-one who believed that the prospects of 
the company were hopeless and that the shares were 
worthless would offer to put up $60,000 of his own 
money to reduce the company debt, aren't you? A. 
That is not impossible.

Q. It would be highly unlikely wouldn't it? A. 
On securities. It has been proved when Landmark 
Corporation borrowed further money on securities. 40

Q. If at 22nd December it was your belief that 
the company's prospects were hopeless and that the 
shares were worthless you would not offer to put up 
$60,000 to reduce United Dominions Corporation's 
debt, would you? A. I cannot answer yes or no to 
that question, but I can tell you what is my answer 
if you like,

Q. You cannot answer yes or no? A. No.

Q. And, Mr. Barton, at 22nd December, 1966, of
course, it would have been quite possible finan- 50
cially for you to find $60,000, wouldn't it? A.
No.
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Qo You did not have $6O,000 which, you could put 
your hands on? A. No.

Qo If you had wanted to? A 0 No.

Q 0 You could not have got it from anywhere? A. 
I don't know 0

Q. You could not have got |60,000 for any purpose
on 22nd December, 1966 that you might want it for?
Is that what you mean to say? A. I don't know what
you mean by "any purpose". 10

Q. Well, if you wanted $60,000 to spend on some 
thing-wanted to buy something or to lend to someone 
else - you say you could not have obtained that out 
of your own resources or those of your family com 
panies? A. Mr. Staff, niy biggest asset was, in 
the year of 1966, ray shareholding in Landmark Cor 
poration Limited. At that time this shareholding 
became worthless, and I admit I gave you a wrong an 
swer yesterday by mistake; I ani just human. When 
you were talking about April, 1966 at the time Land- 20 
mark shares had a good value, but in December, 1966 
they had no value at all - had no way to sell it; 
had no way to borrow money against.

Q. You say - what was the incorrect answer that 
you gave yesterday, Mr. Barton? When you say you 
gave an incorrect answer, what was the incorrect an~ 
swer which you gave yesterday? A. If you would 
repeat yesterday's questions, I will tell you.

Q. You said you gave an incorrect answer. What
is the answer you say you gave incorrectly? A, My 30
financial position at the end of 1966 ,

Q. Which question, Mr, Barton? A a You asked me 
if I could lay my hand on £60,000 in December, 1966.

Q. Of course, what you were asked at p, 121 was
- I had asked you about being able to find £60,000
in April, and I said to you: "Q. May I take it
that you continued to have those means during the
12 months thereafter?" and you answez-ed, "I had the
same means 12 months ——" I asked you, "The means
to get £60,000 if you wanted it, didn't you, through- 40
out 1966?" and you answered "Yes". A. Yes.

Q. That was untrue, was it? A. That was a wrong 
answer. It was a mistake on my part.

Q. Was it untrue? A. I think it was given in 
the haste, without consideration.

Q» You were asked, "And throughout 1967?" and
your answer was "Possibly". I asked you, "Surely
you know? Anyway, you say throughout 196? possibly
you had - still had the means to raise £60,000 if
you wanted to?" and you answered, "Yes". I asked 50
you, "Can you do a little better than 'possibly'?
You know what your means are, don't you?" and you
answered, "Yes, I do". I asked you, "Isn't it true
that throughout 1967 you, if you had wanted £60,000,
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had the means to raise it?" and. you answered, "Yes".

Mr. Barton, do you now say those answers were 
untrue? A, I don't say it was untrue intentional 
ly. I say that the answer was given without good 
consideration.

Q. Then, Mr. Barton, you mean that you gave those 
ansxvers xvithout seeing what the consequence of 
those answers might be? A. No, what I mean ——

Q. Just answer my question, please? A. ¥ould 10 
you repeat the question again?

Q. You say, do you, that those answers to ques 
tions that I have just read to you were not true? 
A. The questions (sic) are true, but not in the 
sense that I said.

Q. Are you saying the answers are true - not the 
questions? The answers we are concerned with? A. 
Your Honour, can I give an explanation?

HIS HONOUR: Q0 Can you answer the question? What
do you want to say? A. Yesterday when I gave those 20
answers I knew I could rely on my family if T have
to.

HIS HONOURS Q. On your family for help? A. For 
help, yes. If I have to.

Q. Yes? Ac Noxv, my wife had assets of probably 
$50,000 or $60,000, and I knew that any time when I 
need to rely on her she would come to rny assistance.

Q. Yes? A. Now, I did put it in the concept 
when Mr, Staff asked me if I could find £60,OOO - I 
made a truthful answer that I can, because I knew I 30 
can rely on my family, and so on. Now if you put it 
in a different prospect that if what assets I had of 
my own, in that case the answer was wrong. At this 
time Landmark shares were not saleable, and could 
not borrow against it. I myself was in overdraft in 
the bank, and private companies where I have con 
trolling interest had little assets.

MR. STAFF: Q, At 22nd December, 1966 if you had 
wanted $60,000 for some purpose, if you had wanted 
it do you say your wife would not have helped you? 40 
A, I don't know. I didn't try it.

Q. You are quite sure that earlier in the year, 
of course, she would have helped you? A. Earlier 
in the year I could have relied on my own financial 
strength.

Q. For £60,000 in the early part of the year?
A. Yes, you see then I had, I think, about 170,000
Landmark shares which had a good value at that time.

Q. Mr. Barton, are you saying that in about 
April, 1966 you personally, out of your own assets, 50 
could have put your hands on |120,000 if you want 
ed to? A. Yes.
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Q. And more? A0 Not much more.

Q. And at the same time do I understand you to 
say that your wife could have provided for you, if 
you had wanted it, something in the order of $50 
or $60,000? A, I didn't say that. I aaid my wife 
had assets of that vicinity, but I didn't know ——

Q. Didn't you tell us that? A. I don't know 
she goes as far as to sell her half in our joint 
house to provide me with money. 10

Q. You did a little while ago, didn't you, tell 
us that if you had wanted help from your wife she 
would have provided $50,000 or $60,000? A. I 
didn't say that. I didn't say that.

Q. Maybe my recollection is wrong about it. ¥e 
will see later on c Of course, your wife didn't have 
any substantial number of shares in Landmark Corpor 
ation, did she? A. No.

Q. So that her financial position by the end of
the year had not altered much, had it? A, No. 20

Q. And your family companies, of course, had as 
sets in the early part of 1966 as well, didn't they? 
A, Mainly Landmark shares.

Q. In the early part of the year? A. Yes.

Q. And you yourself - I think you said that you 
had something like JO,000 Landmark shares in April? 
A. I said altogether the family company and my- , 
self had about 170,000 shares.

Q. 170,000 shares? A. Yes.

Q. In April, 1966? A. Yes. 30

Q. Or thereabouts? A. I will have to correct 
myself again, if you put it at April, 1967.

HIS HONO IB: Q. 1966? A. 1966. It is probably 
39,000 less what I got on 1st July, 1966.

MR. STAFF: Q. What is the final figure? A, 
130,000 approximately in April, and 170,000 in July.

Q. And then you sold some, didn't you? A. Yes.

Q 0 And made a profit out of those you sold? A. 
I don't know what you call a profit.

Q. 15-cents a share I call a profit? A. Yes. 40

Q* Didn't you? You sold it at a profit? A.
Yes.

Q. How many did you have by 22nd December, 1966? 
A. Mr. Staff, I cannot give you details of my 
shareholding.

Q. Approximately? A. I can tell you one thing,
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that the only parcel of shares what I sold you are 
referring to, and I kept buying shares on. the mar 
ket as well myself* I was a buyer.

Q0 How many shares do you say you had by 22nd 
December, 1966?

HIS HONOUR! By "you" you mean Mr. Barton, his 
family and his company?

MR. STAFF: Yes.

Q. How many shares do you say you had by 22nd 10 
December, 1966? A. Slightly over 200,000. Mr. 
Armstrong was selling before the general meeting, 
and I was buying.

Q. How many have you got now? A. I beg your 
pardon?

Q, How many have you and the company got now? 
A. The same amount.

Q. Mr. Barton, you say today, do you, that at
22nd December, 1966 you could not have found from
your own resources and those of the family ccmpan- 20
ies and your tvife ' s resources $60,000 to provide for
Landmark Corporation? A. Leave my wife's resources
out, because it is not under my control, but I only
assume what I can do with ray wife's resources, but
my own resources ——

Q. What about your own, together with the family 
companies? A. No.

Q. You say seriously? A. Yes.

Q. You could not have got $60,000 from those
sources on 22nd December, 1966? A. I lost most of 30
my assets in the middle of December, 1966.

Qo So that the answers you gave yesterday that 
you had the means to get £60,000 if you wanted it 
throughout 1966 and throughout 1967 were untrue, 
weren't they? A. It was not untrue. It was in 
the wrong concept.

Q. Do you understand the difference between truth 
and untruth? A. Yes.

Q. What is it in your understanding? Will you
tell us? A. It is not difficult to tell. 40

Q e Tell us? A. Truth is truth. That is all 
there is to it 0

Q. What is untruth? What is an untruth, in your 
understanding? A. When someone is deliberately 
telling something which he knows is not true.

Q. He has to know, does he? A. I beg your 
pardon?

Q. He has to know that something in untrue be 
fore it is untrue? Is that your understanding?
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A, Oh, I don't think so. I think a bigger weight 
he has to know it is untrue, but even if he says 
something which he thinks is not untrue but turns 
out to be untrue it is an untrue statement„

Q, Do you say if you don't know whether a fact 
is true or not and you say it is true you are tell 
ing the truth? A. That is an untrue statement.

Q, That is an untrue statement? A. Yes.

Q. If you make a statement which is incorrect - 10 
that is an incorrect statement of fact - would not 
you agree that is untrue? A. I think it is untrue,

Q, And whenever someone states a fact which is 
contrary to the fact would not you agree that that 
statement of fact is untrue? A. Yes, I think it is 
untrue.

Q. And would not you then agree when you said 
yesterday that throughout 1966 and 1967 you had the 
means to raise f120,000 if you wanted it that, you 
are now saying, is contrary to the fact? (Objected 20 
to; question withdrawn.) A. I am not able to give you 
any better answers on this than I have already said.

Q. Is this the position, that you are quite in 
capable of admitting that you have ever made a mis 
take? A. No, I am not. I make many mistakes, like 
anybody e 1 se.

Q. Is this the position, that you are quite in 
capable of admitting that you could have told a lie? 
A, Yes, I never tell a lie.

Q. You are quite incapable of admitting that .any 30 
statement you ever made could be untrue, is that so? 
A. I could admit a mi stake.

Q. But even though you make a mistake, what you 
said is not untrue, is that what you say? A. What 
is your question in full, please, Mr. Staff?

Q. What I am putting to you is that you are 
quite incapable of admitting that any statement you 
have ever made is untrue? A. That is not right.

Q. You say you are quite prepared ~ if it is 
pointed out to you inhere you have made a mistake - 40 
you say that you are capable and prepared to ad 
mit - let me put it this way- if it is pointed out 
to you where you have made an incorrect statement 
you are capable and prepared to admit that you have 
made a statement which is untrue? A. Yes.

Q. ¥ell, will you not admit, having regard to
what you have said today, that when you answered
this question, "Isn't it true that throughout 196?
you, if you had wanted £60,000 had the means to
raise it?", and you answered, "Yes", you gave an 50
untrue answer? A. I could not give you any better
answer than I already gave you.
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Q. Thank you, Mr. Barton. Now, Mr, Barton, of
course- you have told us, I think - do you recall
that on 16th December, 1966 you received a letter
addressed to you as managing director of Landmark
Corporation from the Secretary (Companies) of the
Sydney Stock Exchange in which you \vere asked for
advice as to the dates on which the company's divi
dend would be paid? A. Yes. I don't recall the
date, but I recall the letter. 10

Q. Just look at the letter which the officer 
will show you? A. Yes, I recall that.

Q. You recall that letter? A. Yes, I recall it.

Q. Of course, when you received it it was your 
view, wasn't it, that the company's position was 
hopeless and there was no prospect of getting money 
to pay the dividend or. re-finance any of the Para 
dise Waters projects? A. Yes.

Q. And that was your view on 20th December, 1966
also wasn't it? A. Yes. 20

Q. And on 20th December, 1966 do you recall 
signing a letter as managing director of Landmark 
to the Secretary (Companies) Sydney Stock Exchange, 
in answer to that letter? A. Shottf me my signature 
and I will recognise it.

Q. Will you have a look at that letter? Is that 
your signature? A. Yes, that is ray signature.

Q 0 And on that da}^ with your own belief that 
there was no prospect in the world of paying the 
dividend, you wrote to the Secretary (Companies) of 30 
the Sydney Stock Exchange saying, "Referring to 
your letter dated 16th December, 1966 we wish to in 
form you that the dividend which the companies re 
cently declared will be paid on or before 23rd 
January, 1967". (Objected to; rejected.)

Q. Now, Mr. Barton, on 20th December, 1966 you
wrote to the Secretary (Companies) Sydney Stock
Exchange in these terms: "Referring to your letter
dated 16th December, 1966 we wish to inform you
that the dividend which the companies recently de- 40
Glared will be paid on or before 23rd January,
1967". You wrote that letter to the Secretary
(Companies) Sydney Stock Exchange, did you not, on
20th December, 1966? A. The company, yes - Land
mark Corporation to the Stock Exchange.

Q. You dictated the letter, did you not? A.
Yes.

Q. To a typist? You dictated it to a typist? 
A. Yes e

Q. You signed the letter? A. Yes, I did. 50

Q. Personally? A. In my capacity as managing 
director,

213. Plaintiff, xx



Plaintiff, xx

Q. You intended the Stock Exchange to understand 
that you were saying the dividend would be paid on 
or before 23rd January, 196?» didn't you? A. Not 
to me to say* The company to say.

Q. I beg your pardon? A, Not me to say. The 
company to say*

Q. You intended the Stock Exchange to understand
that you, as managing director, were saying that
the dividend would be paid on or before 23rd January 10
1967? A. Not me. The company.

Q.. Mr. Barton, you signed the letter as managing 
director, didn't you? A. Yes, that is right.

Q. And you intended the addressee of the letter 
to see and read your signature as the managing dir 
ector ! s signature? A. Yes.

Q. And, Mr. Barton, at the date this was written 
did you believe that there was any chance in the 
world of the dividend being paid on or before 23rd 
January, 1967? •&•* I cannot answer yes or no. I 20 
cannot answer that question yes or no, but I can 
give you my answer.

Q. Did you have a belief on 20th December, 1967 
(sic) that the dividend would be paid on or before 
23rd January, 1967? •&• I cannot answer yes or no, 
but I can tell you the company's view.

Q. Did you have, on 20th December, 1966, a belief 
that the dividend would not be paid and could not be 
paid on or before 23rd January, 1967? A. Myself, 
or the company? 30

Qc You yourself? A. I had grave doubts about 
it. I has not got a concrete view myself.

KES HONOUR: Q. I missed part of your answer. You 
said, "I had grave doubts about it" „ I did not 
hear the balance of your answer? A. I have not 
got a concrete view what is possible. As I under 
stood at the time that the company can pay dividend 
only out of profits and not from capital now at the 
time it was very grave doubt that what is this money 
coming from, and the view of the board was that the 40 
dividend should be paid because it has been declared 
and has been promised to the shareholders and as a 
matter of fact I took steps to find that money and 
I have found the money but found that it has been 
paid to Mr, Armstrong on 18th January instead of to 
the shareholders.

MR. STAFF: Q. Do you say that you wrote this letter
of 20th December, 1966 to the Sydney Stock Exchange
upon the instructions of some other person? A.
No, I wrote it on behalf of the company; on behalf 50
of the board.

Q. Did you write it on instructions from the 
board of directors of the company? Did you write it 
on instructions of the board? A. If you see the
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letter what the Stock Exchange wrote? They wrote 
to the company, and the company answered to the 
Stock Exchange.

Qs Did you have any instructions from the board 
of directors of the company to write a letter in 
the terms of that which you signed on 20th Decem 
ber, 1966 to the Stock Exchange? A. Yes.

Q. You had instructions to do that? A. Yes.

Q. Would you look at the minutes of the company 10 
and show us where the instruction from the board of 
directors of the company to that effect is?

MR. GRUSMAN: I would agree there is no minute re 
lating to this matter.

¥ITNSSS: There is no minute of it.

MR, STAFF: Q. So that there was no instruction 
from the board of directors? A. Yes.

Q. At what meeting of the board did you get 
such an instruction? ¥ho were the directors pre 
sent? At what meeting? At what meeting of the 20 
board did you get such an instruction? A. Mr. 
Bovill, Mr, Cotter and myself been together practi 
cally every day at that time. This was a very cru 
cial time of the company, and we been together and 
we was acting together.

Q.. At what meeting of the board did you get the
instruction you have sworn was given to you? At
what meeting of the board was that instruction
given to you? A. I told you we had no minutes.
(Objected to,) 30

Q. At this time "Mr, Armstrong was a member of 
the board of directors, wasn't he? A. Yes.

Q. From whom did you get an instruction to write 
the letter in the terms of that dated 20th Decem 
ber, 1966? A. Three of us - Mr. Bovill, Mr. 
Cotter, and myself - discussed the letter that we 
received from the Stock Exchange. The three of us 
discussed the letter that we received and the three 
of us decided to this answer given to the Stock 
Exchange and we had not consulted Mr. Armstrong kO 
because we believed that Mr. Armstrong is not a 
proper director and was not fit to be a director.

Q. And you agreed that this letter should be 
written? A. Yes.

Q. So that you agreed with Mr.Cotter and Mr. 
Bovill, did you, or only one of them? A. No, it 
was all the three of us agreed. ¥e discussed all 
aspects of it, and we thought it is the right 
thing to do.

Q. You are saying, then, that you, Mr. Cotter 50 
and Mr. Bovill agreed that that letter of 20th 
December, 1966 should be written to the Stock Ex 
change? A. Yes,
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Q, That is correct? A. Yes, that is right.

Q. And written in terms whicli stated unequivo 
cally that the dividend would be paid on or before 
23rd January, 1967? A. Yes.

Q. A statement which you yourself did not believe 
to be true? A. I didn't say that,

Q. Won't you agree that when you wrote the letter 
and signed the letter you did not believe it to be 
true? A. Already I said it, Mr. Staff, that I be- 10" 
lieved that the company was in serious trouble. I 
believed that the refinancing of the Paradise Waters 
in my own eyes and with my own experience is impos 
sible. But, on the other hand, a dividend has been 
announced early in the second half of 1966 and has 
been recommended to the general meeting; has been 
accepted by the meeting, and we thought that the 
right thing to do to pay the dividend. The company 
had assets which the company borrowed money on and 
which money finally has been used to repay Mr. Arm- 20 
strong's companies.

Q. Would not you agree what you are saying is 
that you agreed with Mr. Cotter and Mr. Bovill to 
tell the Stock Exchange that the dividend would be 
paid on or before 23rd January, 196?j when you per 
sonally had no belief whatever that that could be 
done? A. I did not say that. I didn't say that, 
Mr. Staff.

Q. I know you didn't say it. I am asking do you 
agree that is the fact? A. No, I say that my be- 30 
lief was that the dividend will be paid on or before 
that date.

Q. You believed on 20th December, 1966 that you 
would have money to pay the dividend and the other 
creditors of the company, did you? A. No. I be 
lieved that we have money to pay the dividend.

Q. Mr. Barton, you, of course, would not think 
of paying shareholders a dividend before you paid 
the creditors, would you? A. That is why we did 
not pay the dividend. 40

Q. And you would not contemplate paying share 
holders a dividend when you did not know whether 
you would be able to pay your unsecured and secured 
creditors? (Objected to; allowed.)

Q, That is right, isn't it? You would not con 
template paying shareholders a dividend when you 
did not know whether you would be able to pay your 
unsecured and secured creditors? A. I think the 
shareholders was at that time the same creditors as 
others. I got legal advice on the matter and I has 50 
been told the declared dividend is ranked the same 
as any other creditor.

Q. Your view was that the company xvas on the 
verge of liquidation, wasn't it? A. Yes, my view 
was that the company was in bad financial trouble.
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HIS HONOURS Q. I am not clear whether this belief 
that Mr, Staff is asking you about is a belief that 
you dissociated yourself from personally by saying 
that was only the company belief, or whether you 
are now saying it was your belief. I am not quite 
clear on that. Vfliat is the position? A. Also - I 
said it many times - this is the conflict what I 
had - my own belief, and the other directors' be 
lief. 10

Q. The belief in this matter Mr. Staff is asking 
you about was both your belief as well as the cor 
porate belief you are expressing? A, I had grave 
doubts about it myself, as I said before, but ——

MR. STAFF: Q. Did you or did you not have a be 
lief on 20th December, 1966 yourself that the divi 
dend would be paid on or before 23rd January, 1967? 
Did you or did you not have a belief on 20th Decem 
ber, 1966 that the dividend would be paid on or be 
fore 23rd January, 196?? A. Yes. I said I had 20 
grave doubts about it, but I agreed to it.

Q,. So that you agreed to tell the Stock Exchange 
something which you had grave doubts about, did you? 
A. I didn't tell anything about the Stock Exchange 
on behalf of myself. I said it on behalf of the 
board of the company as agreed by the directors. 
You see, it is my duty to inforra the Stock Exchange 
about the company belief and the directors' deci 
sion. Not about my own,

Q. If your co-directors or some of your co- 30 
directors told you to tell a lie to the Stock Ex 
change would you do it? A. My co-directors can't 
tell me to tell a lie to the Stock Exchange. My 
co-directors can only make a resolution, and if the 
resolution has been made then it is my duty to act 
accordingly.

Q. There was no resolution directing you to
write a letter. There was no resolution directing
you to write a letter of 20th December, was there?
A. There has been, the decision by the board. 40

Q. Mr. Barton, I think you told me you did not 
consult Mr. Armstrong about the matter? A. I told 
you many times I didn't want to see him. In our 
opinion Mr. Armstrong was not a proper director - 
was not a proper person to be a director. I told 
you many times. Don't ask me all the time. I don't 
like to say it all the time.

Q. You, of course, are well aware that in order 
to have a valid board meeting and a valid resolu 
tion of a board you must at least give notice to 50 
all directors of the company of the meeting? You 
are aware of that, aren't you? A. I took legal 
advice on this matter, and I has been satisfied 
that I am acting properly.

Q. You say you took legal advice? A. Yes.

Q. From whom did you get this legal advice, Mr.
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Barton? A. Prom the company's solicitor.

Q. Who was the person? A. Your Honour, I don't 
like to bring in other people who is not involved 
in this matter. If I have to, I will answer the 
question.

HIS HONOUR: Mr. Staff, do you want an answer? 

MR. STAFF: Yes.

HIS HONOUR: Mr. Barton, I think you should answer
the question. 10

MR. STAFF: Q. Who? A. Mr. Coleman.

Q. When did you get that advice from Mr. Coleman? 
A. I got it practically all the time since 15th 
December (sic) till the general meeting. Mr. Cole- 
man explained to me very clearly that Mr. Armstrong's 
action with Mr, Kratzmann and Mr. Armstrong's at 
tack against the company —

Q. I did not ask you that. Will you tell us when 
you got the advice which you say you got from Mr, 
Coleman? That was the question I asked you. When 20 
did you get that advice from Mr. Coleman? A. Be 
tween 15th November and 2nd December.

Q. Of course, right up to the 18th January you 
held a number of board meetings of which you gave 
notice to Mr, Armstrong and which he attended, didn't 
you? A. I suppose in reverse — the board meeting 
has been called by Mr. Armstrong, and I attended it.

Q. Is that the only sort of board meeting that 
ever got recorded in the minute book? Is it? Come 
on? A. No, don't rush me, Mr. Staff. I have to 30 
concentrate on my answers. I mean, I want to con 
centrate on my answers. Can you put the question 
again? I have to apologise to you. I mean no of 
fence „

Q, Were the only board meetings of which minutes 
were ever put in the minute book those which were 
called by Mr. Armstrong? A. My answer is "no", 
because you don't mention any periods.

Q. Your answer is no? A. You don't mention
any periods. That is going back for very many years. kO

Q. Between 15th November, 1966 and 18th January, 
1967 were there any meeting of directors of Land 
mark Corporation Limited, minutes of which meetings 
appear in the minute book, which were called by any 
one other than Mr. Armstrong? A. Yes.

Q. There were? A. Yes.

Q. And at each of the meetings between 15th
November, 1966 and 18th January, 196? Mr. Armstrong
attended, didn't he? I'm sorry, I will withdraw
that. Excluding the meeting of directors of 50
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Landmark Corporation held on 7th December, at 47 
minutes past 12 o'clock in the afternoon - A. 
When? What is the date?

Q. 7th December, 1966. Were there any meetings
of directors of Landmark Corporation which Mr. Arm
strong did not attend? That is between 15th Novem
ber, 1966 and 18th January, 1967? A. I can't tell
you without checking the minute books to see who
was present. I am not prepared to give —— 10

Q. I won't pursue it. Mr. Armstrong — A. I am 
not Mr. Armstrong.

Q. I'm sorry, Mr. Barton. Will you —— A. I
would like to finish my sentence, if I may. I
clearly recall that in the minute book one of my co-
directors was objecting to Mr. Armstrong calling
meeting after meeting on short notice. They say
'they have other duties besides Landmark Corporation
and subsidiaries, and they just not prepared to at
tend board meetings twice a day or on half-an- 20
hour's notice.

(Luncheon adjournment.)

AT TWO P e M.5

Q. Mr. Barton, there are minutes in the minute 
book of a meeting of directors of Landmark which re 
cord that the meeting was held on Jfb. December, 1966 
at 47 minutes past 12 o'clock. Do you remember 
those minutes being iriserired in the minute book? 
A. If you show me I will.

Q, (Minute book shown to xvitness.) You see, Mr. 30 
Barton - A. Yes.

Q. Was that meeting held at 47 minutes after 12 
o'clock in the afternoon of 7t~h. December, 1966? A. 
It looks like it.

Q. Well, you have signed the minutes as a correct 
record? A. Yes. At that time.

Q. Was the meeting held on that day at all? A. 
It must have been if I signed it.

Q. Have you any recollection as to whether it
was held on that day, or some other day? A. No , I 40
have not.

Q, Mr. Barton, at 11.30 on ^fh December a meet 
ing of directors was held, wasn't it? A. Yes.

Q. And you signed the minutes of that meeting as 
a correct record? A. Yes, I did.

Q. And at that meeting the then directors were 
all present, weren't they - Mr. Barton, Mr. Arm 
strong, and Mr. Cotter? A. And Mr. Bovill.

Q. Mr. Barton, Mr. Bovill was not then a director,
was he? A. I has been advised that Mr. Bovill —— 50
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Q« Mr,, Barton, at that meeting - at the time of 
that meeting following the annual general meeting 
Mr, Bovill was not a director, was he? (Objected 
to.)

Q. At the beginning of the meeting? A. At the 
beginning of the meeting his position was doubtful. 
At the end of the meeting he was a director of the 
company.

Q. At the annual general meeting Mr. Bovill — it 10 
was said that Mr. Bovill was not a director, and 
was not standing for election because he has not 
been able to be nominated in time, wasn't it? A. 
It has been said by Mr. Armstrong that he has not 
got the qualification shares and he is not a direc 
tor. According to Landmark legal advisers, Mr. Cole- 
mand said Mr. Bovill is a director, but to avoid 
any challenge by Mr 0 Armstrong the company should 
treat Mr, Bovill as a non—director.

Q. And Mr. Bovill, who, if he had been a direc- 20 
tor, was due to retire and stand for re-election at 
the annual general meeting, did not offer himself 
for election, did he? A. I don't know.

Q. I will take that. You don't know. The dir 
ectors recorded as being present at the meeting 
held at 11.30 a.m., on 7"th December, 1966 are your 
self, Mr. Armstrong, and Mr« Cotter, aren't they?
A. Yes.

Q. And the only business at that meeting was a 
resolution appointing Mr. Bovill to be a director? 3$ 
A. Yes.

Q 0 Tell me, were Mr. Cotter and Mr. Armstrong 
given notice of the meeting to be held at k7 
minutes past 12 o'clock in the afternoon of the 
same day? Were Mr. Cotter and Mr. Armstrong given 
notice of that meeting? A. I doii't know.

Q, The only two people recorded as being present
are you and Mr. Bovill? A. Yes.

Q, And that part of the minute is written in
ink, as is the date, isn't it? A. I beg your par- 40
don?

Q. That part of the minute is written in ink? 
A. Yes.

Q. As is the date? A. Yes.

Q. Mr. Barton, what I want to put to you is that 
Mr, Armstrong was not given any notice of the in 
tention to hold that meeting? A. I don't know.

Q, It was to be held and purports to have been
held some little over an hour after the earlier
meeting on the same day? A. Yes, it looks like it. 50

Q. ¥hen all directors - then directors - were 
present an hour earlier? A. Yes.
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Q» Can you tell me why it was necessary to trans 
act the business done at the later meeting at a later 
meeting rather than at the earlier one? A. Has no 
significance,

Qo Has no significance? A, No,

Q. You didn't want to conceal it from Mr. Arm 
strong, did you? A. Possibly not.

Q. Possibly you did, is that what you are saying?
A. Ho. 10

Q, Well, was the minute prepared later on, Mr. 
Armstrong (sic) and inserted in the book? A. No.

Q. It is quite different paper from any of the 
other minutes in the minute book, isn't it? A. I 
don't know.

Q. ¥ell, just have a look? A. Your Honour, I 
have seen three different types of paper in the 
three pages so far.

Q. What I want to put to you - A, Which was
also private paper. That is private paper. 20

Q. What I want to put to you is that minute is 
on different sized paper from any other minutes in 
the minute book, and I would suggest to you in dif 
ferent type? A, Yes. Many different sizes of 
paper and many different qualities of paper.

Q« May I take it you have no independent recollec 
tion of that meeting being held at the time stated 
on that date? A. It must have been when I signed 
it. I had a recollection when I have signed it; I 
has not got the recollection now. At the time I JO 
signed it I had the recollection..

Q, Now, Mr. Barton, would you agree that this is 
the only minute in the minute book between l4th 
November, 1966 and up to 17th January, 1967 at which 
Mr. Armstrong is not shown as having been in at 
tendance? A. I don't know. I would have to look 
at the minute book and look at the minutes which 
has been held between these times. But if you say 
so, I accept.

MR. GRUZMAN: There is only one minute between. 4O 
those two dates - 7th December and 18th January.

MR. STAFF: I said, "14th November". I make it six 
lots of minutes.

WITNESS? If you sa3r So, I accept it.

MR. STAFF; Qo Do you say there were other meetings 
of the board of directors of Landmark Corporation, 
minutes of which are not recorded in the minute 
book, in the period from 14th November, 1966 to 
17th January, 1967? A. No formal meetings.

Q. No meetings? A. May I make quite clear what 50 
I said?
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HIS HONOUR! Q. The answer is in now - "no formal 
meetings". A. No formal meetings. ¥e iiad meetings 
of directors considering many matters.

MR. STAFF: Q. You had no meetings of the board of 
directors during the period other than those minutes 
which appear in the book, is that what you say? A. 
I already said we had no formal meetings*

Q. You are saying, are you, that although you
had no other meetings of directors - of the board 10
of directors — you had discussions with one or more
of the persons who in fact xvere directors? A. Yes.

Q. Won't you agree they were not meetings of the 
board of directors? A. I cannot answer yes or no.

Q. Now, Mr. Barton, you will agree, ttfill you, 
that when you wrote the letter of 20th December, 
1966 to the Sydney Stock Exchange in relation to 
the payment of the dividend there had been no meet 
ing of the board of directors authorising or in 
structing you to write that letter? A. I had a 20 
meeting with Mr, Bovill and Mr. Cotter and on that 
meeting it has been decided that I should write that 
letter.

Q. At that discussion did you tell Mr. Cotter -
take Mr. Cotter first - did you tell Mr. Cotter
that in your view you believed there were very grave
doubts as to whether you could pay the dividend by
23rd January, 1967? Did you say that to Mr. Cotter?
A. I told him that I had grave doubt what is the
right thing to do. 30

Q. Will you just answer the question I asked you? 
Did you tell him that you had very grave doubts that 
the dividend could be paid by 23rd January, 1967? 
A . I don ' t kno w »

Q. Did you tell Mr. Bovill that you had very 
grave doubts whether the dividend could be paid by 
23rd January, 1967? A. It was not a question 
could be paid. It is a question if it is to be 
paid or would be paid.

Q. Did you tell Mr. Bovill that you had very 40 
grave doubts whether the dividend could be paid by 
23rd January, 1967? A. I did not discuss this mat 
ter with the individual two gentlemen. We had a 
meeting and considered the matter of the Sydney 
Stock Exchange, and the result of that meeting I has 
been authorised by both of them to write this letter 
on behalf of the company.

Q. Are you unwilling to answer the question I 
asked you? A. I am very willing.

Q. You, of course, as you told us yesterday, had 50 
a memory which can recall conversations - any con 
versations in the last ten years. Was that true, 
or untrue? A. It is true. Conversations which I 
class myself important.

Q. Did you regard it as important to tell the
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Stock Exchange whether or not you had the capacity 
to pay a dividend which had been declared by 23rd 
January? Did you regard that as important? A. 
Yes, that is important.

Q. Well now, will you tell us, did you tell Mr. 
Bovill in conversation you had with him and Mr. Cot 
ter that you had grave doubts that the dividend 
could be paid by 23rd January, 1967? A. That was 
not the basis of the discussion. The basis of the 10 
discussion was different.

Q. Mr. Barton, that answer means, doesn't it, 
you did not tell Mr. Bovill that you had grave 
doubts that the dividend could be paid by 23rd 
January 1967. It means that, doesn't it? A. They 
already know my views.

Q. Well then, you would agree, wouldn't you, 
that you did not tell him, when you discussed writ 
ing this letter to the Stock Exchange, that you had 
grave doubts that the dividend could be paid by 20 
23rd January? A. It was not the subject of the 
discussion.

Q. Nor did you tell Mr. Cotter that that was your 
view at that time, did you? A. It was not the 
subject of the discussion,

HIS HONOURS Q. Had you told them that before the 
letter was discussed Mr. Barton? A. Your Honour, 
when U.D.C., called up the mortgage ——

Q. I don't think I ought to open up a lot of de 
tails? A. Then I offered my resignation, I told 30 
both of them that in my opinion the company is in a 
very bad position, brought about by board fighting 
plus $1,200,000 deficiency in the cash which re 
sulted ——

Q. All I asked was whether you had told them you 
had grave doubts about the ability of the company 
to pay the dividend at any time prior to the Stock 
Exchange letter being discussed? A. Yes.

Q. You had? A. Yes, As a matter of fact,
cheques were ready on 2nd December to be mailed, 40
and I didn't mail them until this court case with
Mr. Armstrong started to be resolved and the money
which Mr. Armstrong was demanded is paid, I
thought •——

MR. STAFF: Q. When did you tell Mr. Cotter that 
you had grave doubts whether the dividend could be 
paid by 23rd January, 1967? When did you tell Mr. 
Cotter that? A. I did not tell him about any 
date, but I said •—•—

Q. When did you tell him that you had grave 50 
doubts whether the dividend could be paid? A. 
When U.D.C. withdrew their support to pay $400,000 
to George Armstrong and Son and they called up the 
existing mortgage.
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Q. And when, then, was it that you told Mr, 
Cotter? What was the date on which you told Mr. 
Cotter? A. I told both of thera in the middle of 
December.

Q. In the middle of December? A. I don't know 
the exact date.

Q. And at almost the same time you received the 
letter from tlie Stock Exchange asking for informa 
tion about when the dividend would be paid? A. 10
Yes, that is right.

Q. You received that? A. Yes,

Q. And I suppose within a day or two you dis 
cussed what answer you would make with Mr. Bovill 
and Mr, Cotter, did you? A. Consulted the com 
pany solicitor.

Q. You took the Stock Exchange letter to the 
company's solicitor, did you? A. No, before that.

Q. After you received the letter from the Sydney
Stock Exchange dated 16th December, 1966 and before 20
you replied to it, did you have a discussion about
the reply that should be made with Mr. Bovill and
Mr, Cotter? Did you discuss with Mr. Bovill and Mr.
Cotter the reply that should be made to that letter?
A. Yes. I said that before.

Q. And you then told us that you all agreed that 
a letter should be written in the terms in which it
was written on 20th December? A. Yes.

Q. And would you agree with me that what you
said to the Stock Exchange was inconsistent with 30
your belief? A. With my own belief?

Q. ¥ith your own belief? A. Not completely,

Q. Well, partly? A. Mr. Staff, I can't answer 
yes or no 0 If you want me, I can tell you all about
it.

Q« You find it quite impossible to say whether
it was your belief that you would be able to pay a
dividend by 23rd January, 1967, or whether it was
your belief to the contrary? A. It was grave doubt
in my mind if it should be paid - not if it could 40
be paid.

Qo That grave doubt - \vith grave doubt in your 
mind as to whether it should be paid, you wrote 
to the Stock Exchange -

HIS HONOUR: I don't think that the witness said 
that, Mr, Staff, Will you put it to him again, 
please?

MR. STAFF: Q. Your grave doubt was as to what? A. 
That is should be paid.

Q. You had grave doubt as to whether, as a matter 50
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of propriety the dividend should be paid? A 0 Not 
a matter of propriety if the dividend should be 
paid, but if you like I will tell you my reasons,

Q, You mean you had grave doubt whether the com 
pany would be able to find money to pay it? A. No, 
I had no doubt about that.

Q,. Mr. Barton, is what you are saying that you
had grave doubt whether the dividend ought to be
paid? A. Yes a 10

Q. You had no doubt in your mind that the com 
pany had the financial capacity to pay it, is that 
right? A. I had no doubt the company could find 
money physically to pay it, but I .——

Q. "What were you going to say? A. How far had 
I got?

HIS HONOUR: Q. You said that you had no doubt the
company could find the money to physically pay it?
A. Physically to find the money to pay it, but I
had grave doubt which creditors of the company 20
should be paid first.

MR. STAFF; Qc And in that state of mind you thought,
did you, that it was perfectly truthful and proper
to sign a letter in the terms of the letter of 20th
December, 1966? A. Yes. That was the view of my
txvo co-directors, and I finally joined with them in
the view that the dividend has been declared early
in the second half of the year; has been approved
by the general meeting, and so it is the right thing
to do to pay it. 30

Q. The dividend was declared on 2nd December — 
declared on 2nd or 3rd. December, wasn't it? A. 
Yes, but it has been announced to the Stock Exchange 
well before when the results of the company has been 
completed.

Q.. I want to put this to you, before leaving 
this matter| what I put to you is that you, know 
ingly and deliberately, wrote the letter of 20th 
December, 1966 containing what you believed to be a 
false statement? A. That is not true. 40

(Stock Exchange letters of 16th December, 
1966 and 20th December, 1966 tendered and 
marked Exhibit 14°)

MR. GRUZMAN: Mr. Staff and I have agreed - subject 
entirely to what your Honour may think, that as a 
matter of convenience to everybody vie might photo 
stat all the exhibits and hand a copy of the photo 
stat file to your Honour and to each of us so that 
everyone will have a full file of the exhibits 
available, 50

HIS HONOUR: I think that would be a great conven 
ience ,

MR. STAFF: Q. Mr. Barton, do you recall on 24th
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January, 1967 you received addressed to you, care 
Landmark Corporation, a letter from the Secretary 
(Companies) Stock Exchange, Sydney? A. If I can 
see the letter I will be able to recognise it.

Q. Do you recall that on 24th January the divi 
dend had not been paid? A. Yes.

Q. And you recall that on that day about 11 a.m. 
a letter was delivered by hand to you at Landmark 
Corporation office? A. A letter, yes. 10

HIS HONOURj Q. What was that answer? A. A letter 
yes,

MR. STAFFj Q. ¥ill you look at that copy letter 
which I show you? Will you agree that is a copy of 
the letter hand-delivered to you from the Sydney 
Stock Exchange on the date which it bears? A. Yes, 
I think I received that letter.

Q. You have got no doubt that you received a
letter in those terms, have you, Mr. Barton? A. I
have a little doubt about addressed to me care Land— 20
mark Corporation.

Q. I want to put to you that on 25th January you 
signed a letter to the Sydney Stock Exchange reply 
ing to that letter, of which this is a copy? A. 
If you show me the letter I can recognise my signa 
ture.

Q. Following the receipt of that letter - that
is, the letter from the Stock Exchange of 24th
January - was a meeting of the board of directors
of this company called to discuss the matter? A. 30
I don't know. I have to look at the minute book.

HIS HONOUR: Q. ¥hat is the answer? A. I have to 
look at the minute book if there is a minute pre 
pared. Secondly, I had a meeting with Bovill and 
Cotter.

MR. STAFF: Q. You have no recollection? A. I 
have a recollection.

Q. Of a meeting of the directors — board direc 
tors - of Landmark Corporation in order to discuss 
the Stock Exchange letter or the reply which should 40 
be made to it? A. I don't know if it was a for 
mal meeting or an informal meeting. I recall it 
quite clearly that I had a meeting with Mr, Bovill 
and Mr. Cotter,

Q. Before you replied to the letter from the 
Stock Exchange or before you received the letter 
from the Stock Exchange? A. The same day when I 
received it.

Q. I see. You are quite clear about that? A.
Yes, I am. 50

Q. You rang up Mr. Bovill and Mr. Cotter and 
asked them to come in, did you? A. Mr. Cotter 
had his office in the same building as we have, 
and I rang Mr. Bovill.
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Q. You are quite sure Mr. Cotter was in Sydney on 
that day? A. Yes, I am quite sure.

Q. You are quite sure? A. Yes.

Q0 24th January, 1967« You are quite sure Mr. 
Bovill was in Sydney? A. Yes, I am quite sure.

Q, I suppose there can be no doubt in your mind 
about that? A. This is my best recollection.

Q. ¥ell, have you got some doubt about it now?
A. I have not. 10

Q. You had not a moment ago? A, I have not.

Q. You would agree, wouldn't you, that you have 
no recollection of a resolution ever being recorded 
in the minute book of the board of Landmark Corpora 
tion deciding to postpone payment of the dividend? 
You have no recollection of such a resolution? A. 
No, I have not 0

Q. Would you look now at the letter which the of 
ficer will show you? Did you write that letter? 
A. Yes, I wrote that letter, on behalf of the com- 20 
pany.

Q. You composed the letter, didn't you? A. I 
think the three of us composed it together.

Q. You dictated the letter, didn't you, to the 
secretary? A0 I think it was written out by long 
hand by Mr. Cotter and typed by the secretary.

Q. And you wrote to the Stock Exchange in these 
terms, did you not - I will withdraw that for the mo 
ment. You agreed to the letter being sent? A. Yes.

Q. And you agreed to what was put in it? You 30 
agreed with the statements that were made in it? A.
Yes,

Q. And you agreed that the Stock Exchange should 
be told each of the matters which are set out in the 
letter? A. Would you repeat that?

Q, You agreed that the statements contained in 
the letter should be there, and conveyed to the 
Stock Exchange? A0 I agreed for the full contents 
of the letter.

Q. I beg your pardon? A. I agreed for the full 40 
contents of the letter.

Q. And you believed, did you, when you agreed to 
this letter being written, that what was in it was 
true? A 9 I don't thought at the writing to the 
Stock Exchange that I have been at the C.I.B., or 
xvhatever else I have done - only answer to the in 
quiries about the dividend.

Q. Wien you agreed to the letter being written
in the terras in which it was written, did you believe
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the statements contained in it to be true? A. Yes.

Q. ¥hen it said, "It is expected that our nego 
tiations will be concluded shortly, when a further 
announcement in respect of payment of the dividend 
will be made" you firmly believed that to be true? 
A. That was the company's view.

Q. That was the company's view? A. Yes.

Q. And you shared the belief that that was true, 
didn't you? A. I said it about twenty times before 10 
that my own belief was that the re-financing of the 
Paradise ¥aters Estate is commercially impossible.

Q. You told us that you believed that what was 
said in the letter was true. Was that a false 
answer? A. I can't answer it yes or no to that 
question.

Q0 Why not? You know when something is false or 
not, don't you? A. Yes.

Q. When you told his Honour a few questions ago
that you believed that what was written in the let- 20
ter was true on the day it was written, was that true
or false? A. Neither.

Q. It was not true then? A. That was the com 
pany' s view.

Q. You recall the question I asked you was when
you agreed to the letter being written in these
terms was it your belief that what was written in
that letter was true. You answered, "Yes". Is
that not so? A. I can't answer the question the
way it has been put to me. 30

Q. You won't answer, will you? The reason you 
say you cannot answer is that you do not know whe 
ther to say it was true or false, is it?

MR. GRUZMAN: That is an unfair question. If your 
Honour would look at the letter and the terms of it 
and then consider from that what possible answer a 
witness could give.

BIS HONOUR: I will not say anything about the terms 
of the letter but I do not know that this particular 
question is getting us anywhere. 40

MR. STAFF: I will not press this particular ques 
tion,

Q. The letter which you signed as managing direc 
tor on the 25th January was in these termss "The 
board of Landmark Corporation has decided to postpone 
temporarily the payment of the dividend declared on 
the 2nd December, 1966, in view of the necessity to 
renegotiate on existing arrangements for financing 
the development of the Paradise Waters Estate". 
Mien you agreed to this letter going to the Stock 50 
Exchange and signed it did you believe that state 
ment to be true? A. It was the company view.
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Q. Did you personally believe that statement to 
be true, irrespective of what the company's belief 
was? A. I can't answer this question.

Q. Why not? A, Because this in my opinion is 
not a fair question after my answers that I already 
gave.

Q. I shall ask you once more; When the letter 
was written, which you signed, saying, "The board 
of Landmark Corporation Limited has decided to post- 10 
pone temporarily payment of the dividend declared 
on the 2nd December, 1966, in view of the necessity 
to renegotiate on existing arrangements for financ 
ing the development of the Paradise Waters Estate", 
did you personally believe that statement to be 
true? A. I can't answer this question.

Q. Did you have any belief as to whether it was 
true or false? A. To refinance the Paradise 
Estate?

Q Will you just answer the question you are 20 
asked, I want no other answer?

HIS HONOUR; I think it would be preferable if you 
shotted the witness the letter, or so much of it as 
you are asking him about.

MR. GRUZMAN: May I anticipate a little by saying 
in the last question as framed there were about 
three assertions.

HIS HONOUR: There was only one statement in that, 
and that is that the board had decided.

WITNESS: That is what I am trying to say, your 30 
Honour.

MR. STAFFs Q. Would you look at the first sen 
tence? (Shown.) "The board of Landmark Corporation 
has decided to postpone temporarily the payment of 
the dividend declared on the 2nd December, 1966", 
let us take that part. When you signed the letter 
did you believe that to be a true statement? A. 
That was a true statement by the board of Landmark 
Corporation, as has been written here.

Did you personally believe it to be a true 40H» -Lao. you personaj.J.y 
statement? (No answer.}

FIR. GRUZMAN: I think this is ambiguous. There 
are two possibilities! Either that is what the 
board decided or the other possibility is did the 
board correctly decide?

HIS HONOUR: I understand the question is directed 
to whether or not this had been dealt with by the 
board at all. This is going back to Mr. Armstrong's 
exclusion.

MR. STAFF: I am seeking to find out whether this 50 
witness had a personal belief in the truth of the 
statement contained in the letter.
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HIS HONOUR} I think we may be at cross-purposes. 
The only statement of fact so far is "The board ha,s 
decided". Either the board had decided or the 
board had not decided.

MR. STAFF: There is another possibility; whatever 
the board had decided or not, Mr, Barton may have 
believed that it had decided. I am seeking what was 
his belief as to what happened.

HIS HONOUR; I am right in understanding that you 10 
are probing his belief as to what had happened in 
the board?

MR. STAFF? As to whether the board had made such a 
decision, yes.

HIS HONOUR; That includes the question of the per 
sonnel of the board?

MR. STAFF: That question is resolved at this point 
of time. Mr. Armstrong had resigned by this point 
of time,

HIS HONOUR: I do not see any difficulty about the 20 
question.

MR, GRUZMANs I did not appreciate what my friend 
was putting. ¥hat he is really asking is whether 
it is a true statement that the board had made a de 
cision.

MR. STAFF: Q. When those words were written, "The 
board of Landmark Corporation Limited has decided 
to postpone temporarily payment of the dividend de 
clared on 2nd December, 1966" did you believe them 
to be true? A. You should put the question to me 30 
a different way because this is not a way I can an 
swer it.

Q. Did you have any belief at all in your mind 
as to whether the board of Landmark Corporation had 
decided to postpone temporarily payment of the divi 
dend? A. I had no doubt about that, that the 
board had decided to postpone temporarily the pay 
ment of the dividend.

Q. So it was your belief that the board had de 
cided to postpone temporarily payment of the divi- 40 dend? A. Yes, the board.

Q. The sentence proceeds to state a reason, 
would you agree with that, for the postponement? A. Yes.

Q. The reason given is the necessity to re 
negotiate on existing arrangements for financing the 
development of the Paradise Waters Estate? Is that 
right? That is the reason which was given? A. Yes,It was my -»—-

Q. Just answer the question. Did you believe 50 the reason which you have agreed was given was 
true? (Not answered; withdrawn.)
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Q. Did you believe that there was a necessity at 
this point of time to re-negotiate on existing ar 
rangements for financing the development of the 
Paradise Waters Estate? A. Yes, was a necessity 
because the first mortgage has been called up.

Q. You believed that there was such a necessity? 
A. Yes. Also I believed that it was a commer 
cial impossibility.

Q. The next sentence is in these terms: "This 10 
necessity arose because of the internal dispute". 
That is the first part of the next sentence. Did 
you believe that to be a true statement as to why 
the necessity arose? A. Yes I did.

Q. It proceeds, "Which has now been solved by 
Landmark's acquisition from the Armstrong group of 
its interest in the Paradise Waters Estate". Was 
that in your belief a true statement? A. This was 
a statement by the board.

Q. Did you believe personally that statement, 20 

which you say was by the board, to be true? A. I 
can't answer this yes or no.

Q. Did you believe that statement to be false? 
A. No, I can't answer - sorry, I correct myself. 
I can't answer yes or no.

Q. Did you believe that statement to be untrue? 

A. I can't answer yes or no.

Q. Was it your belief that the internal dispute 
had been solved by Landmark's acquisition from the 
Armstrong group of its interests in the Paradise 30 

Waters Estate? A. I can't answer that yes or no.

Q. The next sentence of the letter is, "It is 
expected that the renegotiations will be concluded 
shortly". Was it your belief that that was a true 
statement? A. The way you put the question I can't 
answer yes or no.

Q. Did you expect on the 25th January 1967 that
the re-negotiations would be concluded shortly?
A. In such a way as you put the question I can't
answer yes or no. 40

Q. Did you have any expectation on the 25th 
January 1967 that the re-negotiations mentioned in 
the letter would be concluded shortly? A. That 
was a view of the board, not mine.

Q. Did you agree with the view of the board or 
disagree? A. I disagreed with the view of the 
board.

Q, So you did not expect that the re-negotiations 
would be concluded shortly? A. No, I was ~—

Q. Just answer yes or no? A. No. 50 

Q. Did you or did you not expect on the 25th
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January 1967 that the re-negotiations would be con 
cluded shortly? A 8 No.

Q, So that your view on the 25th January was that 
it would be misleading and untrue to say that it was 
expected that the re-negotiations would be conclud 
ed shortly, was it not? A. This is a very unfair 
question. This was a view of the board and as the 
board's view it was true, and my view is different 
from the board and, therefore, with the way you put 10 
the question I find it difficult to answer.

Q. Anyway, you have told us that on this date you 
did not expect the re-negotiations to be concluded 
shortly. That is right, isn't it? A. That is right.

Q. You wrote a letter, or rather you signed the 
letter, saying above your signature, "It is expected 
that the re-negotiations will be concluded shortly". 
A. I signed it as the managing director of the 
company.

Q. You put your signature to a statement which 20 
you did not expect? A. You very well know when you 
have boards, when you have decisions reached by the 
board you have k to 2 or 3 to 1 or anyway and this 
is the board decision.

Q. This is a decision of the board of which there 
are no minutest A. I don't know if there were no 
minutes.

Q. No written statement to back your assertion? 
A. Maybe it will turn up.

Q 8 ¥ill you not agree that you put your signa- 30 
ture to a document which you knew was intended to 
go to the Sydney Stock Exchange? That is right, 
isn't it? A. I put ray signature to a letter which 
was a board resolution and approved by the board„

Q. You put your signature on a letter which con 
tained a statement of an expectation with which you 
did not agree? A. I can't answer this question 
ye s or no.

Q. Did somebody suggest to you during the ad 
journment that if you got into difficulty you should 40 
say you could not answer a question yes or no? A, 
No, it was not suggested to me anything.

Q. Did you talk to anyone during the adjournment? 
A 0 Yes.

Q. Anybody connected with this case? A. What 
you mean, "Anybody connected with the case"?

Q. Anybody representing you in this case? A. 
Not about the case.

Q. Did you talk to anybody appearing in this
case in your interests? A. I was present in the 50
chambers, if that is what you mean.
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Q. ¥h<->se chambers? A. In Mr. Gruzman's chambers.

Q. You went there during the lunch adjournment? 
A. Yes, X go there.

Q. In the middle of your cross-examination? A. 
Yes, I am having lunch there.

Q. You were invited there were you? A. Yes, we 
were pursuing further.

Qo Pursuing further? A 0 Using the time. For in 
stance, this lunch time I rang Mr. Neilson —— 10

Q. I don't want to know what you did? A. You 
asked me —•—

Q0 You went to Mr. Gruzman's chambers during the 
adjournment on invitation? A. I had a standing in 
vitation to have lunch there,

Q0 In the middle of your cross—examination? A. 
I don't know what difference it can make,,

(Stock Exchange letters of 24th January 1967 
and 25th January 196? tendered; admitted and 
marked Exhibit 15.) 20

MR. GRUZMAN: In view of my friend's suggestion, may 
it be noted that the recollection of those on our 
side of the Bar Table is that the witness first said 
this morning ——

MR. STAFF: I object to this.

MR. GRUZMANs Your Honour suggested to the witness 
this morning, before lunch time, that if he could 
not answer yes or no he should say so.

HIS HONOUR: That will appear in the record,

MR, STAFF? Q. Do you recall receiving a letter, of 30 
which I show you a copy, dated 13"fch January 1967 
from the secretary of the Sydney Stock Exchange? 
A. Yes.

Q. Having received that did you have a conversa 
tion with Mr. Foldes, secretary (companies) Sydney 
Stock Exchange? A. I replied to him in writing.

Q. After the 13th February? A. Yes, I think so.

Q, What I put to you is you had a conversation 
with him when it was arranged that you could have 
till the 1st March 1967 "to make an announcement? A, 40 
I had a conversation with Mr. Foldes to ask him to 
give me time to answer this letter, when I can an 
swer. He said unless we answer to this letter he 
will take us to the Committee of the Stock Exchange. 
And I asked him to give us a bit of time to consider 
our answer.

Q« On the 3z<d March, 1967 did you write a letter 
in the form of the typescript of the letter which I
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show you? I am sorry, did the secretary of the com 
pany write the letter in the form of the typescript 
which I shot-; you? (Shown. ) A. Yes, I recollect 
that letter, signed by Mr» Marks•

Q. I think the letter has some alterations in 
ink, which appear to be alterations by the Stock Ex 
change. Would you agree with that? A. I don't 
know who made these marks on it and alterations. I 
have no control over that. 10

Q. Was a board meeting- held before that letter 
was written, to consider the question of the reply 
that should be made? A. Yes 0 I don't know if it 
was a formal meeting or an informal meeting but 
that has been had and the secretary has been in 
structed to write that letter.

Q,. I take it you agreed that the secretary should 
be instructed to write that letter? A. The board 
agreed.

Q. Did you agree with the board's decision? A. 20 
I could not answer to this question.

Q. Do you remember whether you agreed with the 
decision of the board to instruct to write the let 
ter I showed you or whether you disagreed? A. I 
could not answer that yes or no to either of them.

Q. Would you look at the minutes of the meeting 
of directors of 3rd March.? (Shown.) Against the 
marginal heading, "Sydney Stock Exchange" do you 
see a decision recorded? A. Yes.

Q. Did you agree with the instruction noted there? 30 
A. Yes.

Q. You agreed that the secretary should be in 
structed to write a letter in reply to the Stock 
Exchange in the form mentioned? A. Yes.

Q. Would you agree that the letter which I show 
ed you dated 3rd March, tvritten by Mr. Marks, is 
the letter referred to? A. Yes.

Q. You agreed that that letter should be written? 
A. I more so agreed to the letter which is at 
tached to that minute, which has not got those cor- 40 
rections.

Q. The copy immediately following the minute of 
the 3rd March is in the typescript form of the let 
ter which I earlier showed you, without the ink 
alterations? A. Yes.

Q. You have told us you agreed to that letter 
being sent to the Stock Exchange? A. Yes, that 
was the board's resolution.

Q. You agreed and voted in favour of that reso 
lution? A. I have not dissented. 50

Q, That means you voted in favour of it, doesn't
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it? A 0 It is a bit different betiveen the two.

Q. That means you agreed with it? A. I can't 
answer yes or no»

Qo The letter that was sent to the Stock Exchange 
said, and I think you can follow it by looking at 
the letter folloxfing the minutes which you have in 
front of you, the letter was in these terms, "I am 
directed by the board to inform you that it con 
firms statements made in the previous letter of the 10 
25th January to the effect that the dividend declar 
ed on December 2nd will be paid as soon as the re 
financing of the Paradise ¥aters project is complet 
ed". A. That is right.

Q0 You agreed that that statement should be made 
to the Stock Exchange? A. Yes, that was the 
board's view.

Q. Knowing, of course, that the statement would 
be published by the Stock Exchange for the informa 
tion of shareholders and the public? A. Yes. 20

Q. At that point of time did you have any belief 
whatever that the Paradise ¥aters project could be 
re-financed? A. None whatsoever.

Q. It was your belief that there was no hope 
whatever of re-financing the Paradise Waters pro 
ject? A. That ±s correct.

Q. Yet, with that belief, you agreed to the let 
ter being written to the Stock Exchange? A. I did 
not dissent with ——

Q. Knowing —— A. I said I did not dissent 30 
with the resolution.

Q. With that belief you agreed to a letter being 
written to the Stock Exchange indicating that re 
financing was going on as a possibility? A. The 
company wrote the letter,

Q. You agreed that it should be written? A. I 
have not dissented.

Q. Didn't you think with the vie TV you held that 
you ought to make your views known to the investing 
public and to the shareholders? A. I tried in the 40 
middle of December and offered my resignation. That 
would be reflecting my complete view 0

Q. You did not tell the shareholders or the in 
vesting public about that? A. No, I did not.

Q. You had been telling them the shares were 
worth more than a dollar early in December, hadn't 
you? A. Worth more than a dollar?

Q. Yes? A. Up till the time before U.D.C. with 
drew its support to pay out George Armstrong & Son 
Pty. Limited and called up the first mortgage of 50 
Paradise Waters Estate it was my belief that the
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shares in Landmark Corporation were worth its par 
value.

Q. That was a dollar? A. Yes.

Q. You had told the shareholders that publicly?
A. Yes, I think so; I am not sure, but I have
my written statement what I said to the public.

Qo In March, on the 3rd March, 1967» you did not
think that you ought to tell the public that your
view was that the shares were worthless? A. ¥e 10
were considering by that time what to do and we were
considering to ask the bank to put a receiver in or
we were considering to try a scheme of arrangement,

Q. That came very much later? A. No °

Q0 That came in June? A, No, I don't know if 
there were any minutes about it, I must have a 
look at the minute book later. It was a permanent 
question of the company position between the direc 
tors, put it this way.

(Stock Exchange letter of 13th February 1966, 20 
minute of 3rd March 1967 and letter 3rd March 
1967 tendered; admitted and marked Exhibit 
16.)

Q. Do you recall that in April of 1967 "the mar 
ket price of shares in Landmark Corporation Limited 
fell from 28 buyer, 32 seller to 20 buyer, 26 seller? 
A, I don't recall what those values of the 
shares were on any day but if you say so I will ac 
cept it.

Q. Do you recall that in April 1967 there was 30 
quite a sharp drop in the market price of the 
shares? A. I don't recollect dates of the shares 
but it was fluctuating very much.

Qo Do you recollect an occasion in April 1967 
when Mr. Foldes of the Stock Exchange spoke to you 
about a sharp drop in the shares of Landmark Corpor 
ation Limited? (Objected to.)

HIS HONOUR: How far are you going to take this line 
of cross-examination?

MR. STAFFs I want to take it a little further on 40 
material that I have.

HIS HONOUR: I propose to allow this evidence.

MR. STAFF: Q. Do you recall an occasion in April 
1967 when Mr. Foldes of the Sydney Stock Exchange 
spoke to you and asked whether you knew of any rea 
son for a sudden drop in the shares? A. No, I 
don't.

Q. Do you recall that ever happening? A. No.

Q. Do you say it did not happen? A. I don't
recall it, that is what I say. 50
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Q. What I put to you is that you told Mr. Foldes 
that you knew of no reason for the sudden drop and 
that the position was unchanged since your latest 
advice to the Stock Exchange? A I don't recall 
it.

Q. Why do you always look to the other end of the 
courtroom before you answer my qua stions? A. I 
look at Mr. Seiies, I look at Mr. Armstrong; I am 
looking what they are doingo 10

Q. You turn your eyes towards this end of the 
courtroom? A. That is where they sit. That is 
where Mr. Senes sits; I just noticed he came into 
the courtroom a short time before.

Q. And you look at him before you answer practi 
cally every question? A. I don't look at him be 
fore I answer every question. I don't need to look 
at anyone.

Q.. Would you just keep your attention to this
side of the court and answer the questions? A, I 20
will try.

Q. I want to put to you that Mr. Foldes rang you, 
asked whether you knew of any reason for the sudden 
drop in the shares, that you told him you knew of 
no reason, the position was unchanged since your 
latest advice to the Stock Exchange and as soon as 
any further information on the dividend was avail 
able you would contact the Stock Exchange immediate 
ly? A. I don't recall this conversation. I re 
call a conversaion in which Mr. Foldes kept pressing 30 
me for statements regarding the dividend.

Q. You have no recollection of a call from Mr. 
Foldes in which he asked you if you knew any reason 
for the sudden drop in the price of the shares? 
A. The sudden drop happened a lot before; it 
happened in 1966.

Q. You are quite clear you have no recollection 
of such a conversation with Mr. Foldes? A. No, I 
have no t.

Q. You would agree that such an inquiry by the 40 
Stock Exchange is an important matter? A. Yes, it 
would have been an important matter and if such an 
information would have been important it would have 
been written by him in letter form, like he always 
done before, and should have been answered by the 
company in letter form.

Qo Are you saying the conversation never took 
place? A. I just say I have no recollection.

Q. Are you prepared to deny that such a conver 
sation took place? A. I just say I have no recol- 50 
lection.

H. Are you prepared to deny it? (Objected to.)

I-HS HONOURS The witness has said he does not re 
collect it.
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MR. STAFFs Q. Have you any recollection of writing 
a letter in April 196? to Mr. Dobfoie, the Deputy 
Manager of the Bank of New South ¥ales? A0 1966 
or 1967?

Q. 1967? A. Yes. I wrote a letter, I don't
know what date. I wrote a letter to Mr. Bobbie,
the Bank of New South Wales. 1 referred to it in
my earlier evidence but I do not recollect the date
when I wrote the letter,, 10

Q. Would you look at the minutes of the meeting 
of directors of 10th February 1967? (Shown.) Is 
the signature appearing at the foot of those minutes 
your signature? A. Yes.

Q0 You signed the minutes as a correct record of 
the proceedings of that day? A. Yes, it is.

Q. Would you look at the item "finance" towards 
the foot of the page? A. Yes,

Q. Are the two paragraphs appearing opposite and
below that item true and correct records of the 20
day 1 s proceedings? A. Yes.

Q. It is then true that the board on that day 
passed a resolution in the terms of the last para 
graph appearing on that page? A. Yes.

(Minute of 10th February 1967 tendered, ad 
mitted and marked Exhibit 17.)

Q. You agreed with that decision recorded in 
that minute? A. This was a board decision.

Q. You agreed that that resolution should be
passed? A. I have not dissented. 30

Q. What you are deciding to do is to pay a divi 
dend? A. Yes, and I myself did not carry out the 
board's resolution.,, I did not pay the dividend.

Q. It was three days later that you got the in 
quiry from the Stock Exchange as to what the posi 
tion was? A. I don't knoxtf if it was three days 
later. I did not look at the dates so carefully. 
In my own mind it was wrong to pay the dividend 
and I did not pay it, even if the board has resolv 
ed it. 40

Q. You did not dissent from the resolution? A.

Q. You did not tell your co-directors when it 
was passed that you did not agree with it? A, I 
expressed my views on it.

Q. Did you say you disagreed? A. I said I had 
great doubt if the dividend should be paid.

Q. And this was one time when you did not do your 
duty? A. I did ray duty. After this board resolu 
tion, when I went home, I applied my mind to it very 50 
carefully.
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Q. And you decided not to carry it out? A. I 
decided to discuss the matter further with my co- 
directors and convince them it is not the right 
thing to do.

Q. You did not bother documenting it or having 
any meeting to deal with it? A. Not on the same 
date.

Q0 Or any day? A, I don't know if it was a
formal meeting but on the next day immediately 1 10
told them that I did not send the cheques out and
I think it is wrong for these cheques to be sent
out«

Q. Previously you have told us that when the
board made a decision it was your duty to carry it
out whether you agreed with it or not? A. Yes.

Q. This was one occasion on which you did not 
think it was your duty to carry it out? A. I 
think it was my duty but I applied my mind to it 
very hard at night and I came to the conclusion 20 
that I should talk to the board again about it be 
fore I should carry it out,

Q. You had applied your mind to the financial 
position of the company before this meeting of the 
10th February? A. Yes,

Q. You had tabled a financial report, so that it 
may be dealt with? A. Yes, that is right. Not 
that I had prepared, the company's secretary pre 
pared it and I or he tabled it.

Q. You say the company secretary tabled it? A. 30 
I said I or the company secretary.

Q. You agreed with the material in it? You did 
not disagree with the financial statement that xvas 
tabled at the meeting? A. I don't think so,

Q. I want to put it to you it was really your 
document, your report? A. Yes, I was responsible 
for the document which was made.

Q, It was after having considered that that the
board decided to pay the dividend? A. May I have
a look at the minute book, if any financial report 40
has been attached to it?

Q. I have no objection. (Shown.) A. I don't 
think it has been presented to the board on that 
date.

Q. Look at the minute of the 10th February, im 
mediately above the minute in relation to the divi 
dend? A. Yes, this financial report is signed by 
myself and the company secretary.

Q. You had applied your mind very hard to the
financial situation when you were compiling the 50
financial report? A. Yes.
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Q. You say you went home and applied your mind 
even harder after that meeting? A. Yes, I applied 
it harder and I came to the conclusion that the 
value of the Paradise Waters Estate is dependent on 
the finance. If the company has no finance to de 
velop the estate the value in the book, the book 
value, of this asset and the same value which has 
been carried forward into that financial report 
cannot be realised. Therefore I told my co-direc~ 10 
tors that I must insist that dividends should not 
be paid up till the time the Paradise Waters is re 
financed, and that is my opinion; it was a commer 
cial impossibility, therefore the dividend has never 
been paido

Q. Your view was it was an impossibility to re 
finance back on the 14th December 1966? A. As soon 
as United Dominion withdrew and bought up the mort 
gage and George Armstrong resigned.

Q. At the time of the board meeting1 on the 10th 20 
February you had a different view? A, I always 
had the same view, never changed.

Q 0 Why couldn't you tell the board members at 
your meeting of the 10th February that it was im 
possible to refinance and you should not pay the 
dividend? A, The co-directors have their own 
views, their own minds and they are entitled to 
their own views. I told them what is my own view. 
I offered my resignation at the time.

Q. At the meeting of the loth February? A. In 30 
the middle of December, and they knew what, my view 
was about the company position and the Paradise 
Waters Estate. Their view could be different, it 
could be the same, I don't know.

Q. In that situation you came to the meeting of 
the 10th February and agreed in the passage of the 
resolution to pay a dividend after considering the 
financial position shown in your report? A. No. 
In the middle of December my two co-directors —-

Q. Would 3^ou answer the question I asked you and 40 
not volunteer something which happened months be 
fore? A. I can't answer yes or no to this question 
unless I can say what is leading to it.

Q. At the meeting of the 10th February 196? you 
agreed in the passage of the resolution for the 
payment of the dividend, did you not? A, I 
could not answer to your question yes or no.

Q. At the meeting of the 10th February 1967 you 
and your co-directors considered the financial re 
port which was tabled? Say you cannot answer if 50 
you don't want to? A. Would you just repeat your 
question?

Q. At the meeting of the 10th February you and 
your co-directors considered the financial report 
which was tabled at that meeting, did you not? A. 
That was that financial report which Mr. Gruzinan
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is just looking at now? That was the date of that 
meeting?

Q. I am not asking you whether something Mr. Gruz- man is looking at —— A. May I see the minute book 
please?

Q, Yes, I don't mind you seeing the minute book. 
(Shown to witness.) On the 10th February 1967 you 
and your co-directors considered the financial re 
port which was tabled, at that meeting, did you not? 10 
A. Yes, we did.

Q. Having considered that financial report you 
and your co—directors passed a resolution for the 
payment of the dividend? A. I have not dissented,

Q. I did not ask you that? A. This is my answer.

Q. You joined with your co-directors in passing the resolution for the payment of the dividend? A. I could not answer yes or no.

Q. Did you vote on the resolution one way or the 
other? A, I can't answer yes or no. 20

Q. You had some inspiration on the night of the 10th February, did you? A g What do you mean "in 
spiration"?

Q. Some sudden inspiration which lead you to de cide that you could not possibly pay this dividend and you were going to insist on your co-directors rescinding the resolution? A, If you call this in spiration, I had this inspiration on the l4th Decem ber, 1966.

Q. Nothing happened at the 10th February to 30 change your situation from that which had existed 
on the 14th December 1966? A« Not in my mind,, In 
my mind could have changed only one thing, the 
money' in the bank for the Paradise Waters project.

Q. You told me you had a recollection of having 
written a letter in April 196? to Mr« Bobbie of the 
Bank of New South Wales? (Objected to.)

HIS HONOURS I have already allowed evidence about
what happened in April. I will allow this but I
do not think it is fair to put to the witness what 40he may have told you at some earlier point of time.

MR. STAFF: I am going to show him the letter which he wrote.

HIS HONOURS The question did have overtones that 
you may have been trying to trap him as to when it 
was he wrote to Mr. Bobbie. I think it is fairer 
to show him the document.

MR. STAFFs Q. I want you to look at the minutes
of the meeting of directors held on the 16th May
1967? (Shown.) A. Yes. 50
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Q. They are signed by you as a correct record?
A. Ye s.

Q, Against the item "financial report" on p.2 ap 
pears an item "The managing director submitted let 
ters he had written to the Bank of New South Wales 
requesting temporary overdraft facilities together 
with a summary of the company's assets and liabili 
ties". Is that correct? (Objected to; allowed.)

Q. There is a copy of a letter following that, 10
some pages over in the minutes, dated 28th April,
1967, addressed to L.L.¥. Bobbie, Deputy Manager,
Bank of New South Wales. I show you the last page
of it, p. 5« Do you agree that is a copy of a
letter Tijhich you wrote? A. Fortunately this letter
has not got my signature on it. Yes.

Q. It is a copy of the letter which you wrote to 
the bank? A, Yes.

Q. Just keep it in front of you. In the first
page you set out some history of the Paradise Waters 20
Estate, covering the acquisition of it, disputes
with Mr. Armstrong in November 1966, the situation
with United Dominions Corporation in December 1966?
A. Ye s.

Q. I do not want you to go into detail, I want 
you to refresh your memory as to what you said. Do 
you recall that? A, Yes.

Q. On p.2 you proceeded to indicate that United 
Dominions Corporation had declined to advance the 
f400,000 and other moneys to the company? A. The 30 
$264,000, yes.

Q. You then go on to say that it was necessary 
to proceed with the development "as the development 
lease provides we have to carry out development con 
tinuously and to the satisfaction of the minister"?
A. That is right.

Q. Then you say, "If development had stopped we
face a possibility of committing a breach of the
development lease and suffering a joint loss by
way of forfeit* The development has now reached 40
a stage where this danger no longer exists"? A.
Yes.

Q. That was true, was it? A. Yes.

Q. You then say, "At the time United Dominions 
Corporation indicated that when the dispute with Fir. 
Armstrong had been resolved it wo.uld be prepared to 
continue to finance the development. In the mean 
time, although we considered that U.D.C. was more 
than adequately covered for moneys advanced by it, 
further security was given to it". Was that true? 50 A. Yes.

Q, That was given at about the 23rd or 24th De 
cember? A. Yes, it was given on the Friday be 
fore Christmas.
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Q, Just before Cirristrnas? A. Yes, and after Mr. 
Grant, ori the 22nd December, proposed to buy the 
penthouse and so on.

Q. You then say to the bank, "In this way it was 
felt that U.D.C.'s confidence in this company 
would be enhanced, and this company could look for 
ward to U.D.C. making further moneys available for 
development as soon as a settlement had been reach 
ed with Mr. Armstrong". ¥as that true when you 10 
wrote it? A. I am referring to a letter I received 
froia Phi Hip Malouf and Company.

Q. ¥hat letter? A. A letter dated 13th January 
1967 from Phillip Malouf and Company; it is includ 
ed in that folder. (indicating.)

Q. In January 196? it was felt that U.D.C.'s con 
fidence in the company would be enhanced and that 
this company could look forward to U.D.C, making 
further moneys available for development as soon as 
a settlement had been reached with Mr. Armstrong? 20 
A8 That was a company view.

Q» And that was your view? A. That was a com 
pany view.

Q. Did you believe the company view or not? A. 
I beg your pardon?

Q. Did you believe that the company view was cor 
rect or not? A. I believed it was not correct.

Q. You believed it was not? A. Yes, I believed 
that commercially impossible without refinancing of 
Paradise Waters. 30

Q.. When this letter was written, and you wrote 
the statement, "In this way it was felt that U.D.C.'s 
confidence in this company would be enhanced and. 
this company could, look forward to U.D.C. making 
further moneys for development as soon as a settle 
ment had been reached with Mr. Armstrong", you 
were writing something which you believed to be un 
true? A, No, I just was telling the bank on the 
28th April how badly we have been treated by U.D.C. 
This is all background. 40

Q. Does that niean that it does not matter whe 
ther it is true or false? A. These are quotations 
or the substance of a letter that the company had 
received. What I was trying to do in here was to 
show to the bank, as I told you yesterday - without 
you asking me I admit - that I negotiated with many 
different companies and banks to refinance Paradise 
Waters. I did put my best effort forward, as re 
quested by my two co-directors, when I offered them 
my resignation. They said then they don't want me 50 
to resign and they have a trust in my ability and 
they want all ray effort to refinance Paradise Waters 
and I did.

Q. You have told us that quite irrelevantly a 
number of times. In December or January of 196?
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did your company receive a letter from United Domin 
ions Corporation saying that Landmark could look 
forward to United Dominions Corporation making fur 
ther moneys available for development as soon as a 
settlement had been reached with Mr. Armstrong? A. 
We received a letter from Phillip Malouf, solicitor 
for United Dominions Corporation, setting out points, 
what they like to see.

Q, You then proceeded in the next paragraph on 10 
p. 2 of the letter, to write this "In fact settlement 
with Mr. Armstrong was effected on 18th January 196? 
when, inter alia, we reduced the principal sum se 
cured by mortgage held by Mr. Armstrong's company to 
$300*000 and agreed to pay interest thereon at the 
rate of 1% per month on the 18th of each month 11 . 
¥as that a true statement? A. Yes, that is a fact.

Q. You proceeded to recount some facts about the 
calling up of the $300,000 for non-payment of inter 
est on the due date? A. Yes. 20

Q. And proceeded to say "finally we made an out- 
of-court settlement to pay the $300,000 which was 
formerly due in January 1968 on or about the 30th 
June 1967"« That was true, was it? A. Yes, every 
thing that is in that letter is true.

Q. Then you proceed to say how much your company 
has invested and on p.3» towards the top of the 
page, you say, "¥e have commenced negotiations to 
refinance the estate. At the present time the situ 
ation is as follows: (a) ¥e are now negotiating 30 
with U.D.C. for it to finance the full development. 
U.D.C. lias indicated that it is looking for a part 
ner" and so on. Then in (b) you says "Negotiations 
with other finance companies are proceeding satis 
factorily but no final decision has yet been made". 
A. Yes, we had not reached the stage when they 
didn't find the fault in the security, in the secur 
ity itself.

Q. You then proceeded to say "(c) verbal arrange 
ments have been made with Stocks and Holdings Limit- 40 
ed for it to enter into a contract now to purchase 
the estate and to pay, in due course, the sum of 
$2,636,000 together with a share in the profits" A. 
That is right.

Q. Was that true? A. Yes.

Q. And thereafter you expand the statement of the 
arrangements with Stocks and Holdings? A. I see 
you have a copy of the letter already.

Q. Are the matters stated in (a) (b) and (c) on
p.3 all true statements? A. Yes. 50

Q. Then you proceeded to say, "Any one of the 
foregoing arrangements would be the answer to our 
liquidity problem and in any one case the amount 
owing to Mr. Armstrong's company would be paid out 
immediately"? A, Yes.
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Q0 That, I suppose, you believed to be a true 
statement? A. Yes.

Q8 You then state the present position of the 
company and its subsidiaries, its liabilities and 
the like? A. Yes.

Q. If you go to p.4, about a third of the way 
down, you insert this statement "Asset backing of 
the company shares is over $1 per share". A. Yes.

Q. Is that true? A. That is a company view, 10 
yes.

Q. Was it your view? A. Accounts-wise, yes, 
marke t - wi se, no .

Q. It was your view in April 196? that the shares 
were worthless? A 0 That is right.

Q0 So it could not have been correct, could it, 
to say the asset backing of the shares is over $1 
a share? A. That is a true statement. The Para 
dise Waters Estate and all the rest of the company - 
the secretary worked it out scientifically how this 20 
figure is arrived.

Q. You tvrote this statement to the bank in sup 
port of an application for money? A. Yes, I ac 
cept full responsibility for it, there is no ques 
tion about that.

Q, You wrote this letter a fortnight before you 
tabled it at a board meeting? A. I don't know.

HIS HONOUR: It would, be a great deal easier to
follow a lot of what is being put to the witness
and I think it would shorten it, if you could get 30
these letters identified and then tender them so
that I may read them, instead of reading great
slabs onto the transcript. I would find it easier
to follow.

MR. STAFFs I would adopt your Honour's suggestion 
and tender the letter forthwith.

(Copy letter to Bank of New South Wales of 
28th April, 1967 (in minute book) tendered; 
noted letter objected to on the ground of re 
moteness in point of time but not otherwise; 40 
admitted and narked

Q, I am showing you the sentence on p.4 just un 
der "assets and liabilities" where you said, "as 
set backing of the company is over $1 per share", 
When, you wrote that you intended the bank to be 
lieve the company's assets represented in value more 
than $1 per share? A, I intended to show the bank 
how are the assets in company books relating to the 
share values.

Q. You intended the bank to believe that the as- 50 
set backing of the company's shares was over $1 
per share? Mr. Barton, please ——. A. You want
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me to give you a true answer, please don't rush me. 
What I like to shotv to the bank is to say that if 
the Paradise Waters project is completed and carri 
ed forward and if the press re by George Armstrong 
& Son and II,B.C. and other creditors removed from 
the company, this is the company position. I wanted 
to put it to the bank fairly, that if you want this 
company to go into liquidation or you want to save 
this company after what those people done to this 10 
company. This was the whole contents of that letter.

Q. When you wrote this letter you intended that 
the bank should believe that the value of the com 
pany's assets was such that the asset backing in 
value sxipporting the shares was in excess of $1 per 
share? A 0 No, only I wanted to show to the bank 
what is the company asset position in the books, and 
T. told the bank that this asset position could be 
saved if finance was coming from some sources and 
those pressures which are applied on the company by 20 
George Armstrong & Son, United Dominion Corporation 
and many other creditors, plus the unpaid dividend 
were removed from this company this can be saved, 
otherwise the company will be finished.

Q. Did you tell the bank anywhere that your view 
was that at the date you wrote this letter the 
shares were worthless? You know you didn't don't 
you? A. It is not the question. I had a long dis 
cussion with Mr. Dobbie„ As a matter of fact, I 
never got an answer to that letter. I gave him 30 
this letter, we read it, we had a long discussion 
and he told me that this type of proposition is not 
a proposition for the bank, and he asked me if T. 
wanted to pursue it any further to the board they 
might have a different view from his, but he can't 
give his own recommendation to it.

Q. When did you have this conversation with Mr. 
Dobbie? A. When I gave him the letter.

Q. On the 28th or 29th April? A. 1 don't re 
member the date I gave it but I took it to him per- 40 
sonally.

Q, About the time it was dated? You did not put 
a date on it a long time after it was written and 
send it to the bank? A. I think I drafted the 
letter and finished the letter and then I made an 
appointment with Mr. Dobbie. I don't know what 
date I got the appointment, when 1 got it I did 
hand it to him.

Q. Do you say that you told Mr, Dobbie orally
that in your view the shares were worthless? A. 50
No, I didn't. I told him but he did not need to be
told, he knew the company was in bad trouble. He
said it himself.

Q. You were asking the bank to lend your company 
money on a temporary basis? A. I asked the bank 
to save the company.

Q. You asked for a temporary overdraft accommo 
dation? A. Yes.
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Q. And you were hoping that you would get it, 
weren't you? A. I was convinced in ray own mind 
that I will not get it.

Q» But you were hoping that, nevertheless, the 
bank might give it to you? A. I was convinced 
they will not give it to me, but I thought -

Q. Why ask? A. Because of my responsibility to 
the shareholders and the creditors, 1 have to make 
all efforts, and I did. 10

Q. So you wrote the letter without thinking that 
it would produce any result but hoping that it 
might? That is the position, isn't it? A. No, I 
never was not hoping,

Q. If the bank had offered you the temporary ac 
commodation you had asked for would you have accept 
ed it? A. Yes.

Q. You wrote the letter to see whether you might
get a favourable answer from the bank? A, I wrote
the letter because it was my last effort to refin- 20
ance Paradise Waters.

Q. And you wrote it believing that if the bank 
did not give you the money the company would fail? 
A. No, I believed that in the middle of December.

Q. Did you believe it when you wrote this letter 
asking the bank for temporary overdraft accommoda 
tion? So that you believed that if you did not get 
the money the temporary overdraft accommodation, 
the company would fail almost immediately? A. I 
believed that in the middle of December. 30

(Further hearing adjourned until 10 a.m.. 
Thursday, 30th May, 1968.)
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