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A.

B,

NOTE ON ABBREVIATIONS

The Appellant Mr. Barton and the first Respondent
Mr. Armstrong being so frequently referred to are

simply called Barton and Armstrong throughout.

References to volumes and pages of the Record.
(e.g. Volume 3 page 666) are shown in

short form (e.g. 3/666).

Landmark Corporation Limited is referred to as
Landmark.

Paradise Waters (Sales) Pty. Limited is referred
to as Paradise Waters Sales.,

Paradise Waters Limited is referred to as
Paradise Waters.

Grosvenor Developments Pty., Limited is referred
to as Grosvenor Developments.

Goondoo Pty. Limited is referred to as Goondoo.

United Dominions Corporation (Australia) Limited
is referred to as U.D.C.

Finlayside Pty. Limited is referred to as
Finlayside.

George Armstrong & Sons Pty. Limited is referred
to as George Armstirong & Sons.

Southern Tablelands Finance Co. Pty. Limited is
referred to as Southern Tablelands.



Record:

A. CIRCUMSTANCES OUT OF WHICH
APPEAL ARISES

1. This is an appeal by leave of the Supreme
Court of New South Wales (Court of Appeal Division)
from a Judgment of that Court (Jacobs J.A., Mason,
&.A., and Taylor A~-J.A,) given on the 30th June,
1971, and from the Order made by the Court (Jacobs
J.A. dissenting) dismissing with costs the appeal
of the appellant (Barton) from a decree of Street
Je a Judge of that Court sitting in Equity whereby 10
he dismissed with costs a suit brought by Barton
against Armstrong and a number of other defendants
(21l being respondents herein).

2e In his suit, Barton sought a Declaration
that a Deed dated 17th January, 1967, and certain
ancillary deeds to which he and all the respondents
herein were parties were executed by him under
duress and were void and asked for consequential
relief by way of injunction.

3. The evidence in the suit was extremely volu- 20
minous. Oral evidence was given at great length
dealing with complicated commercial matters as
well as criminal activity and police investigatione.
A mass of documents became exhibits. Because of
the volume and variety of the evidence it has

been found extremely difficult to avoid some repe=
tition in this Case. The following paragraph is

a very brief sketch of the outlines of the case.

Paragraphs 11-29 hereafter are a somevhat fuller

1.
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account. Paragraphs 75-160 are a full statement
of the commercial situation where it is thought that
the repetition involved is justified by that sec=-
tion being self=-contained and readable as an in-
dependent unit.

L. Armstrong had acquired swamp land near
Surfers Paradise a resort on the south coast of
Queensland which he sold for a large sum of money
to a company Paradise Waters owned 60% by Landmark
and 40% by a private company of his own called
Finlayside. The greater part ($400,000) of the
purchase price paid by Paradise Waters for the
land was owing to George Armstrong & Sons, another
of Armstrong'!s companies.

Landmark was reclaiming and developing the
land and constructing canals and waterways at very
great cost. Landmark was likely to make great pro-
fits from sale of the land once developed. Arm=-
strong was the largest shareholder in Landmark,
Barton the second largest, and this development pro-
ject was Landmark!s largest undertaking. If the
project succeeded Armstrong'!s shares would be
valuable, his 40% of the profits would be very
large, and he would be paid the balance of purchase
money for the sale of the swamp land.

Until December, 1966 it seemed as if the pro-
ject would be successful. But in that month events
occurred which made it obvious that Landmark must
go into liquidation, as it did, one year later.

2.
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9/321

line

3

In December, 1966, once the events took place
Armstrong stood to lose the value of his shares in
Landmark, the 40% of the profit on the project,
and the balance of the purchase price of the land.
In January, 1967, after threats and menaces
directed by Armstrong to Barton, Barton, by execut-
ing the deed challenged in these proceedings,
agreed to buy all Armstrong's shares in Landmark
for almost double their market value and as manag-
ing director of Landmark persuaded the Board of
that Company to agree in the same deed to pay
Armstrong $200,000, half for Armstrong's 40% inter-
est in the Paradise Waters project, the other half
in reduction of the amount owing on the purchase
price of the land, and give him improved security
on the remainder.
5 The essence of Barton's case was that at the
time of execution of the deeds he was in real and
genuine fear brought about in him by threats made
by Armstrong to have Barton killed if he did not
execute the deeds. Armstrong's defence was a com-
plete denial of any such behaviour on his part.
The case was fought fundamentally on the issue of
threats. Barton!s case was, threats, therefore
duress. Armstrong!s case was, no threats, there=
fore no duress. The middle ground, threats, but
no duress, was not investigated by the parties.
6, Street J. found that Barton was in fear of
Armstrong for some time before and at the time of

3-
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9/3166

9/3183

9/3116

9/3182

9/3183

9/3183

9/3814

9/3219

9/3104

execution of the deeds; that his fear had been in-
creased by an alarming incident which occurred
shortly before the deeds were executed in which a
criminal told him that he had been hired by Arm=-
strong to kill Barton; and that Barton believed

that Armstrong had hired criminals to kill him.

7. Street J. made a number of findings concern-

ing the state of Barton's mind and the character

and actions of Armstrong which on the hearing of

the Appeal in the Court of Appeal were not challeng-
ed by Armstrong!s Counsel and were accepted by all
three Judges of Appeal.

As to Barton, Street J. made these findings:

"(Barton) was being subjected to threats and
intimidation by Mr. Armstrong ... during the
course of the negotiations"

Barton was reduced to a state of "extreme
and genuine fear for the personal safety of
himself and his family".

"Mr. Bartont!s fear for his own life and
safety was reasonable and justifiable."

Barton was in a state "of very real mental
torment".

Barton "feared what he believed to be Mr.
Armstrong'!s capacity to cause him physical
harm". '

"Mr. Barton was throughout the relevant
period in real and justifiable fear for the
safety of himself and his family."

As to Armstrong, Street J. said:

"eeo I think so little of Mr. Armstrong's
credit that I am satisfied that on any point
of importance he would not hesitate, if he
thought it necessary for his own protection

or advantage so to do, to give false evi=-
dence." "He is exposed as a man having little
regard for the need to preserve the

4.
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9/3109

9/3131

9/3131

9/3132

9/3186

integrity of Court proceedings and for the
obligation of a party to Court proceedings to
present a true as distinct from a manufac-
tured case."

"He is a man with so little regard for inte-
grity and honesty that he would contemplate
stooping to bribery to achieve a desired
result. "

8. Barton alleged in his evidence that Armstrong

had threatened him in conversation both personally
and by telephone. Street J. found:

"There is evidence that I accept to the ef-
fect that Mr. Armstrong was during this per-
iod threatening Mr. Barton in conversations."

"Mr. Armstrong threatened Mr. Barton to his
face, and the hostility then existing between
the two men is sufficient to persuade me

that Mr. Armstrong was responsible for the
telephone calls."

"T accept (Mr. Barton's) evidence that Mr.
Armstrong did speak to him round about the
end of November in threatening terms, advis-
ing him to take care and warning him of the
risk of being killed."

"Mr. Barton said ... on Thursday, 12th
January ... Mr. Armstrong rang him up at the
Landmark Office and said 'You had better sign
this agreement or else'! to which Mr. Barton
replied, according to his evidence, 'I told
him I didn't let myself be blackmailed into
any agreement!, Mr. Armstrong denies this
conversation but I am inclined to the view
that this telephone call did take place."
9. Notwithstanding his foregoing findings Street
J. held that Barton had not established that it was
his fear which caused him to enter into the deed.
10. Before outlining the grounds upon which the
appeal was brought to the Court of Appeal from the
Judgment of Street J. and before indicating the

reascning of their Honours on appeal it is neces-

sary to set out in some further detail the factual

5.
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situation which was in evidence before Street J.
Paragraphs 11 to 29 hereafter are intended to state
facts either as found by Street J. or about which
there was no issue between the parties before the

Court of Appeal.

11, Landmark, of which Barton was the managing

director was a public company, and Armstrong was

the chairman of directors. Landmark!s business was

that of a land-~owner, land developer on a large

scale and financier. Barton and Armstrong had oc- 10
cupied their positions since late 1964, Barton's

company having been taken over at Armstrong!s direc-

tion some time before, and both also held or con-

trolled by means of "family" companies large parcels

of shares in Landmark. By the middle of 1966 the
relations between Barton and Armstrong had deterior-

ated mainly because of Barton's resentment of undue
interference by Armstrong in the day to day business
activities of the company and the use by Armstrong

of the Company's facilities for purposes unconnect- 20

ed with the company'!s affairs.

12. About the middle of October, 1966, Barton told

Armstrong upon his return to Australia after an ab-
sence of some weeks that he was not prepared to
work with him in any circumstances. In the course
of this conversation Armstrong told Barton that the
city was not as safe as he might think between of-
fice and home, that Barton would see what Armstrong
could do against him and that Barton would regret

6.
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the day when he decided not to work with Arm=-

strong.

13. At a board meeting of Landmark on 24th Octo-
ber 1966 a resolution was passed by the Directors
restricting Armstrongt!s use of Landmarkfs offices

and facilities for his private affairs. On the 8th
November, 1966 at board meetings of an associated
company, Paradise Waters Sales and of its subsidiary
Paradise Waters, Armstrong was removed from the
chairmanship of those boards and on 17th November 10
he was removed from the chairmanship of the board

of Landmark. Landmark owned 60% of the share capi-
tal of Paradise Waters Sales and Finlayside a pro-
prietary company controlled by Armstrong owned the
remaining 40%. George Armstrong & Son another pro-
prietary company controlled by Armstrong had ob-
tained security for $400,000 at interest from Para-
dise Waters the principal being repayable in the
event of removal of Armstrong as chairman of direc-
tors of Landmark. 20
14, The major undertaking in which Landmark and
certain of its subsidiaries were then engaged was

the development of the large area of land at Sur-
fers Paradise. Landmark had committed its own

funds to this project and had also borrowed $416,000
from United Dominions Corporation (Australia) Limited
("U.D.C.") under a mortgage over the land pursuant

to which amounts up to $650,000 were to be advanced.
Over and above these sums large amounts of money

7
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would yet be needed to carry out the project to suc-
cessful completion at which stage it could reason-
ably be expected that the company would recover its
outlay and make a profit. Funds were not available
from the resources of Landmark or its assogiated or
subsidiary companies to repay the $400,000 owed to
George Armstrong & Son secured by second mortgage
but before Armstrongt!s removal as Chair man of Land-
mark arrangements had been made with U.D.C. by
Barton (with the concurrence of his co-directors)
for an advance to Landmark sufficient to pay out
the Armstrong loan. These arrangements were confirm-
ed in a letter from U.D.C. dated 23rd November,
1966.

15. Just after Armstrong'!s removal as Chairman
Barton began to receive telephone calls during the
night which continued during the rest of November
and December and the early part of Januery until
the eventual making of the deed under challenge in
this case. On most occasions nobody spoke and
Barton only heard heavy breathing into the tele-
phone. On other occasions a voice said to him "You
will get killed". In most of these calls Barton
thought the voice distorted and did not recognise
it but in one of them in early January 1967 he re-
cognised the voice of Armstrong. The calls were
usually between 4 a.m. and 5 a.m. and would be made
for four or five days consecutively followed by a

break of a few days.

10
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The calls were particularly frequent in the week or
so prior to the 2nd December, 1966 the date of the
Annual General Meeting of Landmark. Street J.

found that the 'phone calls in fact came from
Armstrong.

16._ At about the same time Barton noticed that

his house was being watched and he was being follow-
ed. On one occasion he recognised the person watch-
ing his house as one Frederick Hume, a private in-
quiry agent and personal friend of Armstrong. On
another occasion Barton saw Hume standing opposite
the Landmark office watching it and he was follow-
ed both on foot and by motor vehicles. Street J.

was not satisfied that the evidence showed the

watching and following was attributable to Armstrong,

but each of the Judges of Appeal found the watching
and following were so attributable. Later in Novem-
ber Armstrong spoke to Barton in threatening terms
advising him to take care and warning him of the
risk of being killed and about the same time
Armstrong said to Barton "You stink, you stink. I
will fix you".
17. On the 24th November 1966 Barton engaged the
Australian Watching Company (N.S.W.) Pty. Limited
to provide him with a bodyguard. The written in-
structions given to the bodyguard were as follows:-
"Service instructions. The guard to be with
and receive instructions from Mr. Barton,
Managing Director, Landmark Corp. Limited.
Guard to be responsible for Mr. Barton's

safety 24 hours per day until 2nd December,
1966."

9.
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9/3134

18, The 2nd December, 1966 was the date of the

Annual General Meeting of Landmark at which nominees
of Armstrong were seeking election to the Board.»
Both Barton and Armstrong had sought proxies from
shareholders respectively for and against Armstrongts
attempt to gain control of the Board. At about the
same time Barton told a fellow Director, Mr. Bovill
"T have hired a bodyguard because he is threatening
to kill me" and also told Bovill that Armstrong
had said to him "You may not get to the Annual
Meeting. If you keep on this fight you are likely
to be killed or 1likely not to get to the Annual
Meeting".
19. Also late in November Mr. Bovill had a conver-
sation with Armstrong in which as Street J. found:
",ee Armstrong ... made a series of wild and
extravagant statements. In summary these
were to the effect that by virtue of his of-
fice as a Member of the Legislative Council
and with enough money he could procure a mem~
ber of the Police Force to do his biddingg;
he made mention of organised crime moving
into Sydney and said that for $2,000 !you can
have someone killed!. He made other refer-—
ences to gang war, the risk of being caught
in a hail of bullets at Kings Cross, and to
drugs. Mr. Bovill understandably regarded
Mr. Armstrong's conduct as extremely irration-
al."
This conversation was reported by Mr. Bovill to
Barton who more than once asked whether he thought
Armstrong could get gangsters to have him shot for
$2,000.
20, On the 2nd December 1966 the Annual General

Meeting of Landmark was held. Present were

10.
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bodyguards hired by the company to protect Barton,
At that meeting directors associated with Barton
were elected and those nominated by Armstrong for
appointment to the board were not. Armstrong did
not have to submit himself for re-~election at that
meesting and remained on the board.

21. Soon after the meeting, by letter dated 10th
December, 1966, U.D.C. informed Landmark that it
would not advance the moneys necessary to discharge
the indebtedness to George Armstfoné & Son and that
it would make no further loans in connection with
the Paradise Waters project. This reversal by
U.D.C. caused a crisis in the affairs of Landmark,
Armstrong and Barton. Landmark was faced with the
demand for $.400,000 from Armstrong which it could
not meet and the project into which a large pro-
portion of its funds had been sunk was brought to

a stop at a stage of development when it was quite
unsaleable. Landmark then immedidately faced fin-

ancial disaster to which it eventually succumbed.

22. A few days later approaches were made to

Barton by an accountant, Mr. B.H. Smith, acting on
behalf of Armstrong, with a view to concluding an
agreement which would settle the differences exist-
ing between Barton and Landmark, and Armstrong.

In fact, Mr. Smith proposed a transaction whereby
Armstrong would be bought out of Landmark on terms
favourable to Armstrong and unfavourable to Barton.
Discussions were held up to the 22nd December. On

11.
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2/350

that date a threat to appoint a receiver virtually
forthwith was made by U.D.C. but it was persuaded
to stay its hand for a short time. After the holi-
day period Barton was again approached by Mr. Smith
(on the 4th January 1967) with a substantially
similar offer, that the debt of $400,000 should be
repaid and Armstrong's 40% interest in the Paradise
Waters Project should be bought by Landmark for
$100,000, $200,000 was to be paid, as to $60,000 by
the transfer of a penthouse owned by Landmark and
as to $140,000 by payment in cash; the balance of
$300,000 was to remain secured at 12% interest and
to be paid in one year'!s time. It was proposed
further that Armstrong should be given an option

to buy any 35 blocks in the Paradise Waters Estate
for 50% of the list prices on low deposits and
Landmark was to agree to provide finmance to pur-
chasers of the property in which Armstrong was in-
terested. Furthermore, Barton was required, in ef-
fect to buy Armstrong's 300,000 shares in Landmark
for 60¢ each, a price almost double that for which
the shares were then being sold on the Stock Ex-
change.

273, Within three days of this proposal being put
on Armstrong's behalf Barton was telephoned by a
man named Vojinovic who, it later emerged, had a
bad criminal record. Vojinovic said that he wanted
to sse Barton urgently. Barton met Vojinovic who
told him that Vojinovic'!s "team" had been hired to

1z2.
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9/3182

9/3183

9/3182

kill Barton and promised £2,000 by Hume, who was
hired by Armstrong, to do it. Vojinovic also told
Barton that he had been offered an additional

£5,000 if he robbed Barton's wife of a particular
diamond ring.

24,  Early the following morning (which was a
Sunday) Barton telephoned Landmark's Solicitor and
later went with him and Mr. Muir Q.C. (as he then
was) to the Criminal Investigation Branch where the
matter was reported to Detective Inspector Lendrum 10
the officer in charge. On the same day Vojinovic
was caught and made a statement to the Police which
was seen by Barton in which he again asserted that
he had been hired on Armstrong'!s behalf to kill
Barton.

25 Street J. found that as a result of this in-
cident Barton was in extreme and genuine fear for
himself and his family and believed that Armstrong
had indeed hired criminals to kill him. Barton sent
members of his family out of the city and secretly 20
moved with his wife and son into a city hotel tak-
ing with him a rifle which had been purchased with
the assistance of the Police for his protection.

At about the same time Barton told Mr. Bovill that
the threats were getting worse and that Armstrong

had now hired criminals to kill him.

26, Barton saw Sergeant Wild who was in charge

of the imvestigation a few days later on the 1lth
January. At the trial Sergeant Wild gave evidence

13.
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3/723

to the effect that when he told Barton that he had
not yet interviewed Hume or the other person named
in Vojinovic's statement Barton said that he was
worried about what was going on. He added that

Barton said:

"Well the agreement will be signed on the

lines 7=10 18th and it will be all over."

9/3189

27« Much evidence was given by and about the
police investigation of this matter. On most of
the issues concerning the police neither Street J.
nor the Court of Appeal made any findings. The evi=-
dence showed that until about the 1lth Janunary the
police investigation was all that might be expected
in the circumstances, rapid and efficient. There-~
after very little happened, and it was alleged on
Bartonts behalf that this was due to interference
in the matter by Armstrong. Street J. declined to
make such a finding and left many questions of fact
on this aspect of the matter unresolved. He did
characterise the behaviour of the police as
"extraordinary", a comment with which Jacobs J.A.
and Mason J.A. agreed; but took the matter no fur-
ther.

28, From the 4th January draft agreements were
being prepared by the Solicitors for Armstrong. Mr.
Bovill gave evidence that on the 13th January, 1967
Barton told him that he did not think that the
agreement should be executed. Street J. accepted
that such a statement was made by Barton to Mr.

Bovill but notwithstanding his general acceptance
14,
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9/3188

9/3219

of Mr. Bovill's testimony regarded it as having
been made at some stage during the negotiations in
December and not on the 13th January. A principal
reason stated by his Honour for this view was the
date the 13th January was suggested to Mr. Bovill
in the question put to him in examination in chief.
His Honour also thought that Mr. Bovill's memory
was defective in respect of the date. His Honour
did not find any other of his evidence unreliable
in respect of dates and the appellant submits for
reasons subsequently set out in paragraphs 195 to
211 hereunder that his Honour was in error in not
accepting the date given for this conversation by

Mr. Bovill. Barton spoke again to Mr. Bovill on

the 16th Jamuary saying he had changed his mind, and

persuaded Mr. Bovill that the agreement should be
made. Street J. accepted that Barton had been

threatened by Armstrong on the 12th January.

29, On the 17th January, 1967 the principal deed

sought to be set aside in the suit was signed.
Appendix I to this case contains a summary of the
provisions of that deed.

30. Chief Findings of Street J.

Upon evidence given before him, the effect
of which has been shortly stated above, Street J!'s
principal findings were:
(a) Barton was throughout the relevant period
in real and justifiable fear for the safety
of himself and his family. Such fear was

15.
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9/3219

9/3183

9/3184

9/3219

9/3116

9/3198

9/3172

9/3117
9@172’

(c)

(d)

(e)

(£)

()

(n)

induced to a significant extent by Armstrong's
acts.

Barton!s fear was enchanced by the Vojinovic
incident and although this was not proved to
be an incident for which Armstrong was respon-
sible, Barton firmly believed what he had
read in the Vojinovic statement, namely, that
Armstrong was plotting to have him murdered;
Barton was in a state of very real mental
torment;

Barton had a hatred for Armstrong he held

him in contempt; and he feared what he be-
lieved to be Armstrong'!s capacity to cause
him physical harm;

The threats themselves were such as might

well have intimidated the recipient into sign-
ing an agreement such as the one in issue.
Armstrong!s threats were not shown to be in-
tended to coerce Barton into making the agree-
ment.

Armstrong was a "reluctant Vendor" in the
transaction.

It was the recognition of what Barton and Mr.
Bovill regarded as sheer commercial necessity
that was the real, and quite possibly the
sole, motivating factor underlying the agree=-
ment recorded in the Deed of 17th January,
19683

Barton!s personal fears for his own safety
16.
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did not play any significant part in his

entering into the agreement with Armstrong.

9/318% (j) Barton did not in his own mind relate Arm-
strong'!s threats to a desire by Armstromg to
force through the agreements nor was it forc-
ed through, so far as Barton was concerned,
by reason of his fear of Armstrong's power
to harm himg;

9/3219 (k) It was not Barton!s fear that drove him into
the agreement;

%@184 (1) The agreement went through for the primary
and predominant reasomn that Barton, along
with Mr. Bovill, was firmly convinced that it
was indispensable for the future of Landmark
to enter into some such agreement as this with
Armstrong. Their belief was that they had
to get rid of Armstrong if Landmark was to
survive.

9/3101 31, The test which Street J. stated was the one
to be applied to determine whether or not duress
had been proved was adopted by him from the
Encyclopaedia of the Laws of England Second Edition
Volume 7, page 421 as follows:=-

"Where any contract ... has been entered

into under the influence of coercion, duress,

menaces or intimidation it may be repudiated

and avoided and any money paid or property

parted with or under it may be recovered ..."
It is submitted that although his Honour stated
the test in the form set out, he in fact did not
apply that test, and applied quite a different one,

17.
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9/3183

as it is shown by what he said later in his Judgment

concerning what the plaintiff had to prove in order

to succeed, namely:

"The evidence touching on his (Barton's)
state of mind must be analysed to see whether
in truth his willingness to enter into the
agreement was brought about by his fear of
physical violence or perhaps even death at
the hands of Mr. Armstrong."

It is submitted that the making of an agreement

"under the influence of" duress may be (and in this

case was) quite a different thing from an agreement

"brought about" by duress.

32. On the appeal to the Court of Appeal the

Appellant pursued three distinct lines of approach:

(2)

()

The appellant sought to obtain from the Court
of Appeal different findings of fact on a
number of factual issues.

The appellant sought to show that the test
applied by Street J. to the findings of fact
made by him was incorrect in law.

The appellant sought leave to amend his State=
ment of Claim (and, consequentially, his
Notice of Appeal) and to rely upon a conten=-
tion that Barton and Armstrong had been in
such a relation of influence or domination
by Armstrong over Barton that upon proof of
Armstrong'!s threats and Barton's fear either
the transaction was because of those facts
alone voidable or the onus lay upon Armstrong

to show that the relationship, the threats
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and the fear had not caused or influenced

the transaction.
The Judges of Appeal were unanimous in refusing
the application to amend the Statement of Claim
and the consequential application to amend the
Notice of Appeal and the Appellant does not now
further pursue those applications.
33. All three of the Judges of Appeal held that
Street J. was in error in at least some of the in-
ferences of fact which he drew from his findings
of primary fact. Each of the Judges delivered sep-
arate reasons for his decision and although as to
inferences to be drawn from primary facts, there
was a considerable degree of agreement between the
three Judges of Appeal, no Judge of Appeal agreed
completely either with Street J; or with either of
the other Judges of Appeal as to the inferences of
fact to be drawn from the Trial Judge's primary
findings of fact. Similarly, each of the three
Judges of Appeal formulated a different test for

determining whether the Appeallant had proved dur-

ess entitling him to the relief he sought. The view

of Jacobs J.A. was that on the proper test of duress

the Appellant mist succeed. It seems clear that on
the facts as found by Street J., Mason J.A. and
Taylor A-J.A., the application of the test regard-
ed as the proper one by Jacobs J.A. would also lead
to success for the Appellant. The test proposed by
Mason J.A. appears to be different from that

19.
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proposed by Street J. in his Judgment (although
Mason J.A. appears to suggest that at bottom the
tests may amount to the same thing) and is differ-~
ent from that proposed by Taylor A-J.A.

24. It appears therefore, (the Appellant submits)
that of the four Judges of the Supreme Court who
wrote separate and lengthy judgments in the matter,
no two agreed precisely on the facts to which the
appropriate legal test should be applied (and in
some cases there was marked divergence between the
facts found) and no two (with one possible excep~
tion) agreed upon the appropriate test to apply to
the facts.

35. The Appellant submits that the true test is

that formulated and adopted by Jacobs J.A. in his

12/4108 dissenting judgment. Jacobs J.A. stated the test
in a number of places in his judgment. At 12/4108
he suggested that the test might be formulated as
follows:

12/4108 "That duress is established when it is found
that there are menaces accompanying the
transaction which menaces have succeeded in
placing the other party to the transaction in
that requisite degree of fear from which it
can be assumed that his freedom of agency is
impaired."

12/4112 At 12/4112, in discussing the test implied in a
passage in Bracton which as his judgment laterxr
shows, he substantially adopted, he suggested that
the test is:

12/4112 "Whether the kind of menace should be regard-

lines 36 and ed as having an appreciable effect upon his

following

mind so as to destroy the voluntas which a
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12/411Y

12/4117

12/4167

man has when he is not exposed to the type of
extreme personal fear recognised in the com=
mon law doctrine of duress."”

At 12/4114 he said that he thought the principle
of duress at common law is correctly expressed in
the work quoted by Street J. at first instance
(already set out in paragraph 31 above).

At 12/4117 Jacobs J.A. said:

"However, in the case of true common law
duress I am of the opinion that a plaintiff
is entitled to succeed when he shows that he
was under the influence of the menaces and
fear consequent upon them. Who can say what
a man would or would not have done if he had
not been in that particular form of extreme
fear which is a necessary condition of the
application of the common law doctrine of
duress? I am of the opinion that a plaintiff
discharges the onus that lies upon him if he
shows that at the time of entering into the
transaction he was under the influence of
menaces directed to the transaction. He may:
not be a complete stranger to the transaction.
He may want some such transaction to take
place but the law requires that he be a free
agent right up until the time when he enters
into the contract. It is no answer for a
menacer to say that even if he had not menace=
ed, if he had not put the other party in 'ex-
treme fear for his personal safety and that
of his family'! still it is not shown that the
transaction would not otherwise have gone
through. It is not mecessary to say that the
onus shifts. Rather, it is a case of exami-
nation whether the menaces and the fear were
one appreciable element in the mind of the
party seeking relief at the time when he en-
tered into the transaction."

§6. Mason J.A. appears to have adopted substan-
tially the test stated by Williston on Contracts
s. 1603-5 which he quoted in his judgment in the
following terms:
"The real and ultimate fact to be determined
in every case is whether or not the party
really had a choice =~ whether he had freedom

of exercising his will."
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12/4202

12/L202

12 /4205

12/k20kL

In a subsequent part of his Judgment Mason J.A.
appears to have taken an extremely restricted view
of the area in which the test he had previously
formulated could operate. Having discussed the
finding of Street J. (unchallenged in the appeal)
that Barton was fearful for his own safety and that
of his family at the time when he entered into the
agreement, he went on to say:
"TIn this case the appellantt!s degree of fear
and apprehension was not such as to cow him 10
into abject submission or to deprive him of
his power to respond rationally."

A little later he remarked:

", .. nothing subsequently occurred to instil
in him a compelling degree of terror.™

Later again in his Judgment Mason J.A. said:
"In my opinion in duress, as well as undue
influence, the Court is concerned to ascer-
tain whether entry into the transaction was
free and voluntaryj the area of that in- 20
quiry is not circumscribed by a rigid propo=~
sition of law that a condition of fear or
apprehension is absolutely and in all circum=-
stances incompatible with the possession of
a free and voluntary mind."

37 . When the statements of the test as formulated

by Mason J.A. are read in the light of the comments

quoted above from his Judgment at 4205 it appears

that his Honour thought that a man under threat

possesses a sufficiently free and voluntary mind to 30

prevent the operation of the doctrine of duress so

long as he has not been cowed into abject submis-

sion, deprived of his power to respond rationally

or has not had instilled in him a compelling degree

of terror. Mason J.4. also took Street J. as having
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12/4247

12/4:249

12/4250

found either that Barton had not shown that his
assent to the agreement was given otherwise than
with a free and voluntary mind or that he would
not have entered into the agreement but for the
intimidation. This test also, which the Judgment
of Mason J.A. appears to approve is, the Appellant
submits, wrong.

38, Taylor A-~J.A. first stated his view of the
appropriate test in his Judgment at 4247:

",.. the appropriate inquiry is, I think,
twvould "“"B" have consented to the agreement
had it not been for the threat to his life?!
This is a case of common law duress, render-
ing the agreement voidable. According to the
common law the agreement might be avoided if
the consent of the party seeking to avoid it
was obtained by coercion."

At page 4249 he said:

"There is an analogy between a case of undue
influence not arising out of an antecedent
relationship but out of a particular situa-
tion and a case of duress that extends be-
yond the question of onus. In either case

it has to be shown that the influence exer-
cised as a result of the particular situation
or arising from the threat, brought about the
transaction that is sought to be set aside.

A person who enters into an agreement or
gives a bond or makes a payment under the
threat of duress knows what he is doing and
agrees to do it. It is his agreement that

is forced and it is in this sense that he

is coerced. If he wisbhes to avoid the agree-
ment on this ground, then on principle and
on authority it would seem just that he
should show that he would not have entered
into the agreement but for the coercion. He
must show that it was the pressure or threats
that caused him to enter into the agreement
that he seeks to set aside.”

Again, at page 4250, he said:

"The question is was his consent the result
of a free choice, if it was the contract

23,
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stands, or did it proceed from the threats
offered, in which case the contract may be
avoided."

39. Jacobs J.A. specifiéally disagreed with the

findings (f), (g) and (j) of Street J. set out in

paragraph 30 above and held that the correct infer-
ences from the primary facts found by Street J. on
these matters were:

As to (f) That Armstrong intended to put pres-
sure on Barton to make the agreement.

As to (g) That Armstrong was not a reluctant
vendor and was prepared to go to great
lengths to obtain the agreement.

As to (3) Barton in his own mind related Arm-
strongts threats to a desire by Armstrong to
force through the Agreement.

40O, Mason J.A. specifically disagreed with cer-

tain findings of Street J. including findings (f)

(¢) and (j) as set out in paragraph 30 hereof, as

to which he made affirmative findings to the same

effect as those of Jacobs J.A. set out in paragraph

39 hereof.

41, Taylor A-J.A. specifically disagreed with cer-

tain findings of Street J. including findings (f)

and (g) as set out in paragraph 30 hereof.

42, It will be submitted that each of the find-

ings with which the Court of Appeal thus disagreed

was crucial to those findings of fact, adverse to

Barton, made by the trial judge.
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B. CONTENTIONS TQ BE URGED BY APPELLANT

43, Appellants appeal in two parts.

Arising out of the circumstances already
narrated, the contentions to be urged by the Appel-
lant fell into two parts. The first part concerns
the correct test to be applied to the facts once
found. The appellant respectfully contends that
the test of Jacobs J.A. is correct. If that be so
then no further enguiry into the correctness of
any findings of fact is necessary, as it is sub-
mitted, on the findings of each of the three other
Judges concerned application of the test proposed
by Jacobs J.A. produces a result in favour of the
Appellant. The second part of the contentions to
be urged by the Appellant involves consideration of
the various (and sometimes differing) findings of
fact of the Judge at first instance and of the
Judges in the Court of Appeal in respect of which
the Appellant hereafter gives detailed reasons in
support of different and more favourable findings
being made.,

I. Submissions Concerning Proper
Test for Duress

Ly, Before examining the test proposed by Jacobs
J.4. and putting the reasons for submitting that
it is the correct test, it is relevant to ask why
such a diversity of tests for duress should emerge
in this case. So far as the appellant has been

able to ascertain, in no recorded case prior to the
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present one has a court at one and the same time
found that one party to a proposed contract threat-
ened the other party to it with death unless he
agreed to it, that the other party, in fear from
the threat, agreed to the contract and yet did so
uncoerced by the conduct of the threatening party.
In the absence of some such set of facts, it had
never been necessary for a court prior to the pre-
sent case to examine the ultimate basis of duress
with a view to distinguishing between tests of the
type proposed by Jacobs J.A. on the one hand and
the remaining Judges on the other. So far as the
Appellant has been able to ascertain, in all the
recorded cases any of the tests proposed by the
four Judges in the present case would have produced
the same result.

42. There is also to be found in the cases a use
of language which, from the point of view of the
present discussion, is indiscriminate in the sense
that language is used (very often in the same judg-
ment) which is referable at one point to one of

the two chief types of test proposed and at another
point to the other, the writer showing no sign of
being conscious that in fact he is dealing with
two different possible tests. This ambivalent
language is to be found from the earliest to the
most recent reported cases.

L6. For example, before the King's Bench in the
reign of Edward IIT John Castelayn was denying the

26.
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validity of a deed under which he released the de-
fendant from the cause of action he was pursuing.
The relevant part of the report (Selden Society,
Select Cases in the Court of Kings Bench, Edward
IIT Volume VI, Vol. 82, page 68) runs as follows:-

"And John, while not acknowledging that the
deed has been made at the day and place men=-
tioned in the said deed, says that he ought
not to be barred from his action by the afore-
said deed, for he says that Thomas by force
and arms took him, John, at Hansworth, and
imprisoned him so that he made the aforesaid
deed under duress of imprisonment and various
threats to life and limb and by reason of the
fear of death, wherefor he prays judgment
whether he ought to be barred from his action
by the said deed etc.

And Thomas says that John was at large and
outside any prison at the time the deed was
made and that John made the deed of his free
and spontaneous will. And as to this he
puts himself on the country. And John does
likewise. Therefore let a Jury thereon come
before the King at York ...

At that day at York Johmn in his own person

as well as Thomas by his aforesaid Attormney
came before the King. And the jurors like=-
wise came and, chosen and tried by consent of
the parties, they say on their ocath that John
at the time when the aforesaid deed was made,
was seized by Thomas and kept under detention
by Thomas and taken away entirely against his
will, and he was so greatly menaced in life
and limb that through fear of death and, if
he had refused to make the said deed, Thomas
would have killed him. And so he made the
deed in Thomas! prison and under duress to
the loss of the said John of 300."

John thereafter obtained damages from Thomas not-
withstanding the release in the deed which he had
given to Thomas. The case shows a mingling of the
two separate strands of thought which have emerged
in the formulation of the two major types of tests

stated by the Judges in the present case. In parts
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of the passage quoted above the inquiry seems to
be whether John was in prison and under duress of
imprisonment at the time of his making the deedj
thus, Thomas replies that John was at large and
outside the prison at the time the deed was made.
On the other hand John alleged that he made the
deed by reason of the fear of death and the jury
found tlat he made the deed through fear of death
and to save his life. Once such a finding is made,
of course; there is no need to consider whether
John could succeed in the absence of such a direct
causal relation between the state of fear and dur~
ess in which he was placed (directed towards his
making of the deed) and his making of it.

hz. Five centuries later the same ambivalence is

to be found. In Cumming v. Ince 17 L.J. Q.B. 105

the question was whether an agreement made by a
lady threatened with imprisomnment in a mad-house
was binding on her. In argument it was suggested
that the imprisonment of the lady at the time when
she made the agreement in question (when threaten-
ed with further similar imprisonment) was lawful.
Lord Denman C.J. in answer to this suggestion ob-
served in argument:
"If a party was charged with a debt, a bond
may be well given to pay for the debt under
fear of imprisonment; but the agreement was
made under apprehension of imprisonment in a
mad-house, which makes a great deal of dif-
ference." (106)

This remark is consistent with the view that mere-

ly being under duress is sufficient to avoid an
28.
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agreement then made without establishing the direct
causal connection stressed by the majority Judges
in the Court of Appeal in the present case. Also
consistent with this approach is the further re-
mark made by Lord Denman this time in the course
of the Court!s judgment, which he delivered. He
saids
"soe Where one party is alleged to be a luna-
tic and threatened with the conseguences of
that allegation, the parties cannot be con-
sidered as meeting on equal terms." (107)
Then he makes a comment which seems to combine dire-
ectly the separate strands of both tests:
"If she was induced to resign them" (certain
title deeds) "by fear of personal suffering,
brought upon her by confinement in a lunatic
asylum, by the act of the defendants, the
resignation would appear to be brought about
by a direct interference with her personal
freedom. Is not this truly described as
duress? And was the contract which resulted
made with her free will?" (107)
Yety; a little earlier in the judgment an allegation

made on behalf of the lady,

",.e that she acceded to the arrangement
only from fear of the consequences" (107)

was spoken of as if it raised the decisive question.
48, Because it has never been necessary, prior

to the present case, to investigate the precise
formulation of the true test for duress and in view
of the ambivalent language (when the matter is ana-
lysed with the present purpose in mind) that is to
be found running through the.cases it is easy to
see why in many cases the test has been stated in

terms similar to those used by Mason J.A. and
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12/4108

12/4108

12/4109

Taylor A-J.A. Likewise there are to be found in
the cases statements which support the view express-
ed by Jacobs J.A. It is submitted that his analy-
sis of the relevant law is persuasive and his con-
clusion consistent with principle generally.
49, The Appellant respectfully adopts the reasons
advanced by Jacobs J.A. for the view at which he
arrived. He began this part of his judgment by
saying that the problem of the case could only be
solved by an examination of the principles governing
the law of duress at common law (4108). He then
saidy, in effect, that it fell to the Court of
Appeal to decide for itself the true principle
underlying the law of duress, thus implicitly ac-
cepting the position that there was no binding authe-
ority directly upon the point which had arisen. His
actual words were:
",.o It falls to this Court in New South
Wales now to define the effect in law of
threats to murder made by a man whose position
of wealth and power required that those
threats be taken seriously.!
A little later in his judgment Jacobs J.A. con-
tinued:
",oo I find it mnecessary to go back to the
earliest law not for the sake of historical
interest nor for the sake of mere complete-
ness but rather because it is only there that
one can find cases which demonstrate the
narrowness of the common law concept on the
one hand but the far reaching effect of its
application on the other hand when circum~-
stances are found which come within the
narrow concept."

He then went on to state his understanding of the

common law concept of duress, namely as:
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",.,. a narrow one because it only operated
when there was induced thereby a fear which
could be assumed to some extent to paralyse
the will."

50. When he came to examine the history of duress,

Jacobs J.A. began with Bracton. Although of course
Bracton deals with much law now obsolete, his
standing as an authority is undiminished. F.W.
Maitland, in his Introduction to Bracton's Note-
book. Vol. 1, page 8, termed !The Laws and Customs
of England! an "heroic work" and continued:
"It is strictly true what Lord Campbell says,
and Lord Campbell cannot be charged with
mediaevalism: Bracton !'was rivalled by no
English juridical writer till Blackstone
erose five centuries afterwards." Twice in
the history of England has an Englishman had
the motive, the courage, the power to write
a great readable, reasonable book about
English law as a whole."
Throughout the subsequent history of the common
law, when problems have arisen not directly cover=-
ed by authority, there has been recourse to Bracton
by judges of the highest eminence. In addition,
in the present case, the passage relied upon by
Jacobs J.A. follows immediately a passage adopted
by Coke in his Institutes. The great authority of
this work persists to the present day, although it
has on occasions been departed from in particular
instances. The section of the Institutes, however,
where Coke cites the passage from Bracton which
precedes the passage relied upon by Jacobs J.A.
is one that is very firmly imbedded in the Common

Law. In the series of digests and compendiums pro-

duced from Coke'!s time down to the present day his
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treatment of menaces at Common Law in the Second
Institutes has been referred to as authoritative
again and again. (See as random examples of the
many editions of various works, Comyns Digest (5th
edition, 1822) at 382; Viner!'s Abridgment (2nd
edition 1792) Volume IX. at 315; Bacon!s New
Abridgment (5th edition 1798) Volume II at 402,
403, and Halsbury's Laws of England (1st edition
1909) Volume 7 at 357).

This consideration makes it necessary to approach
with particular respect the paragraph of Bracton

following that reproduced in the Second Institutes.

12/b112 51. Jacobs, J.A. set out in his judgment the

Latin of the paragraph upon which he particularly
relied and indicated his understanding of it. For
convenience, however, the translation made by
Samuel E. Thorne (Vol. 2, Bracton on the Laws and
Customs of England; published in association with
the Selden Society by the Belknap Press of Harvard
University Press, 1968) is here set out, from page
65:

"It makes a difference, however, whether the
fear precedes or follows the gift, for if I,
coerced and compelled by fear, first promise
and then freely and voluntarily give, such
fear does not then excuse; but if I first
promise freely and then, coerced by fear and
force, deliver, such fear does excuse, be~
cause of the force and compulsion connected
with the transfer, for my original intention
to transfer the thing to the dones may have
been abandoned."

l%ﬂﬂlz 52, Jacobs, J.A. took the passage as recognising

that once the menaces and their effect are found to
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12/4112
lines 3
and
follow=
mg

exist it is speculation whether or not a man would
have adhered to his original purpose if the fear
had not been superimposed, relying for this obser-
vation upon the phrase "cum forte mutate sit prime
voluntas". He went on to say that he thought
Barton'!s reasoning as sound in the law today as it
was in Bractont!s time and stated the test in the
words already set out in paragraph 35 of this Case.
Jacobs J.A. also drew from the passage the idea
that the stress in determining whether or not the
doctrine of duress will operate is upon the exis-—
tence of the threats and the consequent fear, ra-
ther than upon an inquiry into the effect of the
threats and fear as a problem in causation.
53, This idea is again supported by Bracton in
the passage immediately following that set out by
Jacobs J.A. in his judgment. This following pas-
sage is here set ou¥, again in ‘the English version
taken from Thorne's work already cited, pages 65
and 663
"But what of a gift madgq by a man captured
by the enemy and imprisoned? Quaere whether
it is valid. At first sight it seems that it
ought t¢ be, for if one in such circumstances
makes a gift to a relative or friend, to a
deserving knight or servant, obviously neither
compulsion or fear have played any part in
the transaction for the donor desired to give
to such person and the gift is thus genuine,
free and absolute, and consequently wvalid.
On the other hand, if he made it unwillingly,
through imprisonment, compelled by a force he
could not resist, it would seem to be invalid.
Whence it appears that one imprisoned may or
may not make a valid gift depending upon the

circumstances. I answer in neither case is
the gift valid as long as the donor is
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12/4113

imprisoned, but not because he makes it under
coercion but because he is not his own master,
and one not his own master will not be the
master of the things which would otherwise
be his. Generally he who is possessed by
others can himself possess nothing, and as
one on bondage can possess nothing, since he
is himself possessed, so a man possessed by
the enemy or held captive can possess nothing.
But when one so held regains his natural free-
dom, that is, when he is again made his own
master, he may either ratify or revoke what
has been done; if he subsequently approves
it, by not at once revoking the gift or by
taking homage and service, it is good."
Although in parts this passage gives reasons for
the conclusion it expresses which are not relevant
to the present enquiry, it nevertheless strongly
supports the view which Jacobs J.A. arrived at
that stress was upon "the temporal not the causa-
tive element".
54, As Jacobs J.A. said in his judgment, unlaw-
ful imprisonment was assumed to affect free agency
of the imprisoned man. Jacobs J.A. then passed
on to deal with later writers who also support such
an approach. Before again taking up the thread
of his judgment, certain further comments may be
made at this point. Bracton in the passages quoted
seems to have posed the very question (although in
the terms of his day) which arises in this case,
that is, can a man under constraint amounting to
duress really act voluntarily? His answer was no,
his reason at bottom being that stated by Jacobs
J.A., that the apparent voluntariness may be af-
fected by the constraint in which he is placed, and

no-one can know that his act was in truth voluntary.
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554 Although Bracton'!s Notebook and the Year
Books contain many cases concerning duress it does
not appear that in any of them was it necessary
for the formulation of the test to be examined in
the way Bracton did in his major work and in the
way which now becomes necessary.

§6. There is, however, one case in the Year Books
where the question was spoken of in precisely the
same terms as those used by Bracton. The case
appears in Part II of Cases en Ley and is 39 Edw.
IIT (28). One question involved was whether a deed
could be relied upon or not. Counsel for the

party challenging the deed said:

"We do not acknowledge the deed, but tell you
that this T.B.: (the party who had obtained
the deed) "was one of the despoilers of
London when the great plundering took place,
and came to Charing Cross with a hundred
armed men against our grandfather and said
that if he would not make the deed, he would
cut off his head. And through fear of death,
he made the deed of release by duress, and
to save his life. Judgment, whether by this
deed we ought to be barred."

Kirton, Counsel for the party seeking to uphold
the Deed, said:

"Sir, you will well understand that he has
acknowledged the deed, and he said nothing
except that he must kill him if he would not
make the deed, which was nothing but a spoken
word. Wherefore since he will not show any=-
thing in the deed calculated to force him to
make the deed, we do not understand that by
this word it can be understood in any other
way than that he made the deed of his free
will without any duress.”

William de Wichingham, who had been newly appointed
as a Justice of the Common Pleas intervened from

the bench, saying:
35.
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12/4114

"Tf he threatened to kill him if he would not
make the deed, it cannot be understood that
he made it of his free will."
The parties then went to issue on the facts.
57 Returning to the thread of the argument of
Jacobs J.A.: having set out the passage from Brac=
ton on which he relied and with the aid of which
he extracted the principle referred to in paragraph
52 above, he then referred to a passage in Rolles
Abridgement under the heading "Menace" which con-
tains a series of propositions which as Jacobs
Je«.A. oObserved lay,

"stress upon the nature of the menacing and
the nature of the fear produced."

Jacobs J.A. continued:

"If the causative effect of fear were the

primary test, there would be no reason for

the limited category of menace."
It is submitted that the point made by Jacobs J.A.
by reference to the passage he set out from Rolles
Abridgement is clearly a correct one. If duress
consisted essentially in overbearing conduct on the
part of one party causing another against his will
to enter into an agreement then the principle is
very simply stated in some such terms and there is
no need to categorise the nature of the menace or
the nature of the fear, The approach which Jacobs
J.A, found in Rolles Abridgement is extremely rea-—
sonable, in that it is much easier to make an ob-
Jective appraisal of what a man was subjected to

and what his state of mind was following the

subjection than it is to assess precisely the degree
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of causal connection between the wvarious elements
in a man's state of mind and what he did. The
authority of Rolles Abridgement, like that of
Bracton, is very high. According to Professor
Winfield (the Chief Sources of English Legal His-

tory at 239):

"The Abridgement is one of the lighthouses

in the history of our law. Though it was in-
tended only for Rolles'! private use and never
underwent his final revision, and though its 10
substance is taken largely from other books
and reports, yet the form in which it was
cast was greatly superior to anything of the
sort that had gone before, and it was so

full of cases not elsewhere discoverable that
it may almost rank with reports. At the pre~
sent day, citations from it are common in
actions where the history of the law is im=-

plicated."
58, Rolles Abridgement was a work of the seven- 20

teenth century. Having used a passage from that
work in support of his approach, Jacobs J.A. pass=-
ed to some passages from Viner's Abridgement, an
eighteenth century work. The passages relied upon
by Jacobs J.A. again show, it is submitted, that
the emphasis was upon the circumstances under which
the agreement came about, attention being directed
to the fact of force or menace preceding the making
of the agreement and the readiness of the law when
such a sequence of events is established to say 30
that the doctrine will operate, without direct re=~

ference to causation.

59, Departing again for a moment from a summary

of thzs judgment of Jacobs J.A., it is to be noticed
that there is further support for his view in
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another eighteenth century work, Matthew Bacon's
'A New Abridgement of the law'!, where under the
heading "Duress", sub-heading "C: what contracts
of securities may be thus avoided", the author

states:

"Tf a man makes a lease by duress and the

lessee enter, the lessor shall have an

assise against him as a disseisor; for the

free consent of parties being essential to

all contracts, where either of the parties 10
is under force and violence, his free assent

cannot be supposed, and therefore such con-

tract is void, and the person who enters by

virtue of it is a wrong doer": 5th Edition

1798, page 405.

60. Similarly, in Comyns Digest of the Laws of

England, Fifth Edition, 1822 under the heading
"Pleader" and sub-=heading '"Per Minas" it is stated:

"Menace of life, member, mayhem or imprison-

ment, is sufficient to avoid a Deed." (At 20
382, the authority being relied upon being

Coke, Second Institute 483).

61. Jacobs J.A. concluded his survey of the auth-

orities by referring to the test which Street J.

had apparently taken to be applicable, namely that

lZ/QUA~5stated in the Encyclopaedia of the Laws of England

(and set out in paragraph 31 above). It is im-

plicit in the comments made by Jacobs J.A. on this

test that he considered it supported (indeed,

plainly expressed) the principle as he understood 30
it, namely one which raises the question "was he

under the influence of the threats when he made the
agreement?" rather than the question "did the

threats cause him to iake the agreement?"

62, There are other authorities which support
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the approach of Jacobs J.A, Oliver Wendell Holmes
(when he was a Justice of the Supreme Judicial
Court of Massachusetts) appears to have been of the
same view. He indicated his opinion in Fairbanks
v. Snow (145 Massachusetts Reports; 13 Northe-
Eastern Reporter 596). The case, decided in 1887,
was one in which Holmes J. had occasion to review
the historical origins of duress, with reference

to Coke, Thoroughgood!s case and one of the Year

Book cases. In the course of his judgment, he
drew certain analogies between duress and fraud

and observed:

"Again, the ground upon wvhich a contract is
voidable for duress is the same as in the
case of fraud, and is that, whether it
springs from a fear or a belief, the party
has been subjected to an improper motive

for action." (13 North-Eastern Reporter 596

at 598).
613. Consistent with the same approach is a deci-

sion of the Supreme Court of New York, Osborn v.
Robbins 36 NY 365 (Decided in 1867). That case
concerned the validity of a promissory note obtain-
ed from a person under arrest of a false charge of
felony, to procure his liberation from the re-
straint under which he had been illegally placed.
The opinion of the Court was stated by Porter J.
at 371 he said:

"The note was executed, when the principal

defendant was a prisoner; and it could not

be enforced by the payees, if they obtained

it through an abuse of legal process, for

. purposes of oppression and exaction. When

a party is arrested without just cause, and
from motives which the law does not sanction,

39,
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12/4118-
3%/

any contract into which he may enter with
the authors of the wrong, to procure his 1lib-
eration from restraint is imputed to illegal

duress. It is corrupt in its origin, and
the wrong doer can take no benefit from its
execution.

64, Jacobs J.A. found support for his conclusim
as to the proper basis of the doctrine of duress
by looking to statements of principle in certain

fraud cases, which he said were analogous. There 10

are passages, which he set out, in Williams'! Case

L.R- 9 qu 225, Smith Ve Kay 7 H'L'Cv 750 and

Reynell v. Sprve 1 De G. M., & G. 707 where what

is said in relation to fraud bears a striking re-
semblance to the authorities relied upon by Jacobs

J.A., in respect of duress (and to those additional

ones which have been set out in this case). It is
submitted that the analogy is a correct one and

that both Holmes J. in Fairbanks v. Snow (supra)

and Jacobs J.A. in the present case were correct 20
in seeing the connection. In particular, the

wordé in Reynell v. Sprye (supra) are apposite:

"seo it may well be that he would not have

acted as he did; -~ perhaps he might, per-

haps he might not. But this is a matter on

which I do not feel called upon or indeed at

liberty to speculate. Once make out that

there has been anything like deception and

no contract resting in any degree on that

foundation can stand. It is impossible so 30
to analyse the operations of the human mind

as to be able to say how far any particular
representation may have led to the formation

of any particular resolution or the adoption

of any particular line of conduct. No one

can do this with certainty, even as to him-

self, still less as to another ... Where,

therefore, in a negotiation between two

parties, one of them induces the other to

contract on the faith of the representations Lo
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made to him, any one of which has been un-
true, the whole contract is in this Court
considered as having been obtained fraudu-
lently. Who can say that the untrue state-
ment may not have been precisely that which
turned the scale in the mind of the party to
whom it was addressed?"

It requires very little adaptation of that passage
for it to be written as follows:-

", oo It may well be that he would not have
acted as he did; - perhaps he might, per-
haps he might not. But this is a matter on
which I do not feel called upon or indeed at
liberty to speculate. Once make out that
there has been duress having an effect upon
the man's mind, and no contract resting in
any degree on that foundation can stand., It
is impossible so to analyse the operations
of the human mind as to be able to say how
far any particular threat or menace may have
led to the formation of any particular re-
solution or the adoption of any particular
line of conduct. No one can do this with
certainty, even as to himself, still less as
to another .... Who can say that the threat
or menace may not have been precisely that
which turned the scale in the mind of the
party to whom it was addressed?"

Rewritten in this way, the passage is a fair state-
ment of the principle Jacobs J.A. was supporting in
relation to duress.

65, Mason J.A. and Taylor A-J.A. both relied upon
statements in Williston on Contracts., Jacobs J.A.
dealt with the passages they relied on and consis=-
tently with the result at which he had arrived
following his examination of the authorities, ex-
pressed the opinion that although as stated by
Williston there had been a vast extension of the
doctrine of duress at common law, nevertheless the
way in which it was stated by Williston took away
an element which existed in the common law doctrine.

Li.
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It is respectfully submitted that his Honour was
correct in that opinion and that to the extent in-
dicated by his Honour the statements in Williston
on Contracts to which he referred and those upon
which the other Judges in the case relied are con-

trary to principle and at variance with authority.

66. Turning to the principles as formulated by

Mason J.A., and Taylor A-J.A. in relation to duress,
it is submitted that speaking in a general way,
although their conclusions were somewhat different,
they were arrived at in each case by much the
same process, that is =
(i) a use of cases in which the characteristics
of duress were expressed in the same way in
which they themselves expressed them, those
cases being cases of the kind, about which
submissions have been made already, where the
question which is the vital question on this
aspect of the case did not arise for consi-
deration.
(ii) an adoption of the statements in Williston on
Contracts which it is submitted must be read
subject to the criticisms of Jacobs J.A. The

cases relied upon by Williston for the propo=-

sitions he advanced were not examined by Mason

J.A. or Taylor A-J.A. in their judgments nor
does it appear that in any of the cases was

the present problem considered, nor does it

appear that Williston considered it.

42,
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(iii) Their own views as to the proper principle
to be derived from the common law, as to
which, once again, for the reasons given by
Jacobs J.A. with the support of the addition-
al authorities referred to in preceding para-
graphs, it is submitted that his approach is
to be preferred.

IT. Submissions Concerning
Inferences of Pact

67. The second part of the contentions to be urg- 10

ed by the appellant seeks different findings and
inferences of fact to be made from the primary
findings of fact of Street J. The Appellant sub-
mits that certain inferences drawn by the Trial
Judge were not open to him on the evidence and
that other inferences not drawn by him should have
been drawn by him and by the Judges of Appeal. The
primary inferences to which the appellant refers

are as followss:-

"Mr. Barton and Mr. Bovill regarded it as a 20
sheer commercial necessity to rid Landmark

of the presence of Mr. Armstrong as a Direc-

tor and of Mr. Armstrong, through his com-

panies, as a shareholder, It was the recog-

nition of what they regarded as sheer

commercial necessity that was the real and

quite possibly the sole motivating factor
underlying the agreement recorded in the deed

of 17th January, 1968 ... the course of the
negotiations between the parties and the 30
whole of the evidence leaves me with the

distinct impression that neither the fact

that Mr. Barton entered into this agreement

with Mr. Armstrong, nor any of the terms of

that agreement, would have been in any way

changed if there were a complete absence of

any threats or intimidation on Mr. Armstrong's

part. Mr. Barton wanted to be rid of Mr.

Armstrong in the interests of landmark, and,
indirectly, in his own interests as a Lo
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10/4107

%2/h201-

substantial,shéreholder and Managing Director
of Landmerk."

68. The foregoing findings of the Trial Judge

were in substance, accepted by each of their Honours
in the Court of Appeal. Jacobs J.A. said that the
Trial Judge had found, and the evidence strongly
supported the finding, that commercial necessity
itself played a large part in the motivation of

the Appellant.

69. Mason J.A. agreed with the Trial Judge in

thinking that at all relevant times the appellant,
although apprehensive as to the safety of himself
and his family in the light of threats and intimi-
dation to which he had been subjected; nevertheless
viewed and considered the proposed agreement dis—
passionately with a free and independent mind. The
appellant entered into the agreement and committed
Landmark to it, said Mason J.A., not because he was
overborne by Armstrong but because in the exercise
of his free and independent judgment he considered

the agreement to be advantageous. First, his

Honour went on, he thought that Paradise Waters held

the promise of very considerable profit. Secondly,
he appreciated that to enable completion to take
place it was essential to secure finance which
could be obtained only in the event that the con-
troversy within the company was brought to an end
by a settlement which terminated the Armstrong in-
terest in the company, thirdly, for the well being

of the company he thought it essential to sever the
L,
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connection with Armstrong and eliminate his capa-
city to create trouble. For those reasons, his
Honour said, which the Trial Judge shortly describ-
ed as commercial necessity, the appellant decided
to enter into the agreement and commit Landmark to

it-

70. _Taylor A-J.A. having referred to a submission

by the appellant that having regard to the commer-
cial aspects of the matter there was every reason
for the appellant not to enter into the agreement
on the 17th January, said that the evidence did not
support such a submission and that it was contrary
to the facts accepted and findings made by the
Trial Judge. The Trial Judge's finding that the
agreement was entered into because the appellant
wanted to for commercial motives was, his Honour
thought, undoubtedly correct.

71, The appellant submits that because of the
disagreement of each member of the Court of Appeal
with Street J. upon certain inferences of fact
which were essential to the findings of Street J.
set out in paragraph 67 hereof, it was not open to
them simply to accept the findings set out imn
paragraph 67 in the way in which they did. For
example, none of the four Judges sought to explain
why, if commercial considerations made it so ob-
viously necessary for the transaction to go forward,
Armstrong felt it necessary to threaten Barton
with death if he did not go through with it.

L"sl
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Street, J. solved the problem by his findings (£)
and (g) set out in paragraph 30 above but none of
the appellate Judges was able to accept this avenue
of escape from the mystery, and simply left it un~
solved and ignored. The appellant submits that
this and other considerations take the present case

either outside the practice rules laid down in

Srimati Bibhabati Devi v. Kumar Ramendra Naravyvan Rov

1946 A.C. 508, or, if that case is applicable bring
it within the exceptions stated in that case.

72 Thekappellant submits that the true answer

to the problem left unsolved by the Court of

Appeal is that there was no commexrcial necessity
motivating Barton, the opposite was the case, and
that is why Armstrong acted as he did. It is sub-~
mitted that it is plain that far from being neces-
sary to enter intcoc the agreement there was not even
commercial advantage in doing so once the evidence
relating to the commercial aspects of the affair

is properly understood. Furthermore the appellant
submits that apart from the disadvantageous nature
of the agreement from Barton's point of view per-
sonally, it was an agreement from Landmark!s point
of view both disadvantageous and unrighteous.

3. Because their views of the commercial neces-
sity or advantage from the appellant!s point of
view, of entering into the agreement, appear to be
of centxral importance to the inferences the various

Judges drew from the primary facts and because, it

Le.
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is submitted, a correct appreciation of the finan-
cial and commercial position makes it proper to
draw the inferences for which the appellant con-
tends, the appellant turns first to this question,
and after dealing with it, will turn to the other
inferences which it urges are the correct ones.
T4, In support of the submission that there was
the opposite of commercial advantage to the appel-
lant in entering into the transaction the appellant
submits in the following paragraphs a detailed
analysis of the commercial aspect of the facts of
the case. It is submitted that this analysis
shows why Armstrong threatened Barton with death
if he would not enter into the agreement. If this
submission as to motivation is not correct, Arm-
strong's actions are inexplicable.

750 Detailed Examination of Commercial Situation:

Introduction

Every effort has been made to be con=-
cise in this and the following paragraphs of com-
mercial analysis but the enormous volume of the
evidence has made even a concise account a long one.

The financial position of Landmark and of
Armstrong and Barton in relation to Landmark during
the period most relevant to the suit may be looked
at in five successive stages. These are:

(1) the period prior to the removal of Armstrong
a2s Chairmang
(2) the period which began with the removal of

7.
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8/24:91

7/2092
7/2956=7
7/2950-3

Armstrong as Chairman and ended with the
Aﬁnual General Meeting on the 2nd December,
1967;

(3) the period after the Annual General Meeting
and before U.D.C. made known its intention to
withdraw its promise to provide Landmark with
the $450,000 necessary to pay out Armstrong;

() the period between the withdrawal of its
promise by U.D.C. and the completion of the
transaction between Landmark, Armstrong and
Barton on the 18th January, 1967.

(5) Subsequent history.

75. (1) First Period

The evidence describing the precise situation
of Landmark prior to the removal of Armstrong as
Chairman is somewhat scanty. The paid up capital
was 1,753,000 $1 shares. Armstrong'!s companies
held approximately 300,000 and Barton's about
200, 000.

77 It is clear, however, from recitals in docu-
ments subsequently executed, correspondence between
the parties, and later finamncial statements (see

for example the recitals and schedules in the
principal deed of 17th January 1967 at 7/2092 the
notes at 9/2956 and the summary in the minutes of
16th May, 1967 2950 -~ 3) that early in November 1966
the Landmark group of companies had four major
assets, a mortgage business, Landmark House in
Brisbane, Paradise Towers under construction and

48.
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the Paradise Waters project at Surfers Paradise.
(The units "Vista Court" at Rozelle although in
Landmark's name were held on trust for Armstrong.)
78. The Paradise Waters project arose from the
acquisition by Armstrong or Armstrong companies of
title to McIntosh Island at some time prior to
February 1966. Title to the Island consisted of
freehold and leasehold title. It seems that Goondoo
was a company the shares in which were acquired by
Armstrong or Armstrong companies and that Goondoo
originally had the freehold and leasehold title to
McIntosh Island. Following a transaction which,

in view of the securities being dated 17th February
1966 seems to have taken place early in 1966 the
freehold title was in November 1966 to be found in
Paradise Waters, the leasehold still in Goondoo (on
trust for Paradise Waters) the shares in Paradise
Waters entirely owned by Paradise Waters Sales,

and the shares in Paradise Waters Sales owned at

to 60% by Landmark and 40% by Finlayside, Finlay-
side was a company in which all the shares were
owned or controlled by Armstrong. George Armstrong
& Son, another Armstrong company was owed $400,000
by Paradise Waters (secured by Bill of Mortgage
over the freehold) guaranteed by Landmark, this
$400,000 it is to be inferred, being the balance

of purchase money for the transfer of land (here-
after called the Paradise Waters Project) that had
in substance been effected from Goondoo to Paradise

L49.
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8/2736
8/27Hk4

Waters Sales (see Smith's note at 8/2730 which
shows that the price on sale from Goondoo to
Paradise Waters Sales was $600,000).

79. In addition to the securities already men-
tioned George Armstrong & Son held a mortgage over
the leasehold already referred to, the mortgages
over both freehold and leasehold being subject to
a first mortgage to U.D.C., a lien and charge over
the 60% shareholder in Paradise Waters Sales and a
Mortgage of life policies held by Landmark on the
lives of Armstrong and Barton. (See Schedule 1 to
main deed of 17th January, 1967 at 7/2113).

8C. As appears from correspondence commencing
with a letter dated 10th November, 1966 from Arm-
strong'!s Solicitors to Paradise Waters Sales and
from originating summonses in proceedings commenc=
ed shortly thereafter provision in the mortgage
securing the debt to George Armstrong & Sons gave
to the Armstrong company, Finlayside, the right to
nominate half of the directors of Paradise Waters
Sales and also to nominate the Chairman.

81. The originating summonses referred to were
issued on the 15th November, 1966 with the object

of bringing about equality on the Board of Paradise

Waters Sales abovementioned. So far as the evidence

shows the events bringing about Armstrong's desire
to take control of the Paradise Waters Sales Board
were tiie growing disagreement between him and the

remainder of the Board of Landmark, his removal

50.
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8/2753

from the offices of Landmark and his being stripped
of executive power. It seems, although the docu=-
ments and evidence are not completely clear about
this, that it was not default on the part of Land-
mark or any of its subsidiary companies that gave
rise to the right to control the board but that
this right was given by the documents and not exer-
cised by Armstrong while relations with Landmark

were good.

82. Period between removal of Armstrong as

Chairman and Annual General Meeting,

Once however the situation arose where Arm-
strong and the rest of the board were at odds and
he exercised his rights under the documents of
February 1966 he would be able to control, at board
level at least, the company which owned the Para-
dise Waters Project, and Landmark although the 60%
shareholder in that company would be left without
a say in the management. However Landmark itself
was an unsecured creditor of Paradise Waters Sales
to a sum of approximately $700,000.

83. As appears in numerous places in the evidence
without however the precise clause ever being set

out, another term of the document securing to

George Armstrong & Sons the amount of $400,000 owing

to it by Landmark was that the money should become
payable if Armstrong ceased to be chairman of Land-
mark (see letter dated 17th November, 1966.) On

the 17th November Armstrong was voted out of the

51.
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8/2755

chair of Landmark (see amongst other references

the same letter of 17th November, 1966).

84. It thus appears that there were two steps in
the events of November: first, the action of

Armstrong in seeking to take control of the Paradise
Waters Sales Board which made it desirable but not
essential for Landmark, if it wished to run the
Paradise Waters Project itself, to pay out the
securities entitling Armstrong to control of the
Board, and second, the decision of the Landmark
board to obtain moneys elsewhere to pay out George
Armstrong & Son, thus enabling them to remove
Armstrong as chairman as happened on the 17th Novem=
ber. As appears from the letter from Armstrong's
solicitors dated 18th November the Stock Exchange
was informed on the 18th November that Armstrong
had been told before his removal from the chair
that the amount of $400,000 becoming due because of
his removal was payable for repayment.

85. George Armstrong & Sons by letters dated 21st
November, 1966 demanded from Landmark and Paradise
Waters Limited immediate payment of the $400,000,
pursuant, in the case of Landmark, to the covenant
contained in the charge over the shares in Paradise

Waters Sales and in the case of Paradise Waters

B/ZﬂﬂFZIdmited to the provisions of the mortgage over the

9/2953

freehold. At the same time Southern Tablelands de-
manded frcm Grosvenor Developments (another Land-

mark company,) an amount of $50,000 which had been

52.
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8/2067

allegedly outstanding since 30th September, 1966.

It seems that non-payment of this amount, whilst

not desirable from Landmark's point of view, would
have had no immediately serious consequences.
Nevertheless it was obviously highly expedient that
$450,000 be found to satisfy Armstrong's demands on
the Landmark group. In particular if the money
could not be found to discharge the securities

over the Paradise Waters project Armstrong would be
entitled to appoint a receiver to sell the free- 10
hold and leasehold land.

86. On the 24th November a meeting of directors

of Paradise Waters Sales was held in the course of
which Armstrong sought that steps be taken which
would emnable his nominees to be appointed to the
Board. One, Beale, had already been appointed but
apparently it was necessary to have an extraordi-
nary general meeting of shareholders to increase

the number of directors of the company before any
more could be appointed. It was resolved that an 20
extraordinary general meeting be held on the T7th
December to pass appropriate resolutions to increase
the number of directors of the Company.

87. At a meeting of the Board of Landmark on the
same day (24th November, 1966) a letter from U.D.C.
was tabled stating that subject to satisfactory
documentation U,D.C. agreed to make available to
Landmz>rk the sum of $450,000 plus interest due to

pay off its debt to George Armstrong & Sons and

53«
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Southern Tablelands in the event of those companies
not withdrawing their present demands by the 25th
November 1966, Landmark!s solicitors by letter
dated 25th November, 1966 informed Armstrong's
solicitors that the amount demanded in the three
letters of demand of the 21st November, 1966 would
be satisfied on Wednesday, 30th November, and
various formal requests for information were made

in relation to the mechanics of the settlement.

88. At this stage, therefore, Armstrongt!s position

was unpleasant but he was not in financial danger.

There were three separate aspects of the general

conflict between him and the rest of the Landmark

board:

(a) He was attempting to obtain control of the
Paradise Waters Sales Board and was being re-—
sisted by the other members of the board of
Landmark who no doubt were delaying on the
basis that Armstrong!s rights would come to
an end as soon as he was paid out.

(b) The Board of Landmark was seeking to pay out
the debt which had fallen due to Armstrong
because of his removal as Chairman of the
Company.

(c) Preparations were being made on both sides
for the Annual General Meeting of the 2nd
December where Armstrong had nominated candi-
dates for directorship. If Armstrong's
nominees were elected he would again be in

control of the Landmark Board.
54,
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89, Indeed as matters progressed towards the

Annual General Meeting things must have looked quite
rosy from Armstrong!s point of view. It seemed that
he would be in receipt of $450,000 prior to the
meeting, with his equity in Paradise Waters Sales
still intact. If not paid out he would be in com-
mand of Paradise Waters Sales until such time as

he was paid out, it being unlikely that Landmark
would use its position as a large unsecured credi-
tor to take immediate action against Paradise Waters
Sales. At this stage; however, he probably expect-
ed that he would be paid out which would be good
rather than bad from his point of view if he won
control of the board of Landmark at the Annual
General Meeting. In view of the size of his
shareholding he must have regarded himself as hav-
ing a fair chance of success at the meeting. If he
were successful he would then be in control of the
Landmark Board, would own 40% of Paradise Waters
Sales, would have in hand $450,000 which meant to
him the realised profit on the sale of his 60%
interest in Paradise Waters end Landmark would have
a first mortgagee very heavily committed to the
Paradise Waters Project U.D.C., whose purse seems

to have been regarded by everybody as bottomless,
would be virtually committed to financing the pro-
ject to its conclusion once it took the step of
advancing the $450,000 to pay out Armstrong. That

he fully appreciated the strength of his position
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is indicated by the fact that 21 months later, un-

der the stress of cross-examination he remembers

that he was to have been paid out before the Annual

General Meeting.

90. To summarise, therefore, immediately prior to

the 30th November, 1966 when Armstrong could rea-

sonably anticipate being paid $450,000 by Landmark,

(a)

(p)

success at the Annual General Meeting would

mean for him:

1.

Having in hand the realised profit from
what would in these circumstances be the
very advantageous transaction of February
1966, the sale of 60% of Paradise Waters
to Landmark for a price which valued the
land at $1,000,000 in its substantially
undeveloped state.

Being in control of Landmark and in par-
ticular the future carrying on of the
Paradise Waters project.

Being virtually assured that the project
would be financed to its conclusion by a
very strong financier.

The prospect of substantial capital
moneys coming to him from his 40% share=
holding in the project.

A good price being placed by the Stock

Market on his shares in Landmark.

The position of Landmark itself was also

sound. So long as U,D.C. kept its promise
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to pay out Armstrong the same advantages ac-
crued to Landmaxrk as have just been listed in
respect of Armstrong. So far as the company
was concerned it did not matter who won con-
trol of the board. There is nothing in the
evidence to suggest, and it was never sug-

gested by any party before Street J. that

U.D.C.'s promise was not bona fide at the time

it was given. Amongst other indicators that
the promise must have been bona fide when
given ares
l. The declaration by U.D.C.!'s solicitor at
Landmark!s Annual General Meeting that
U.D.C. would advance the money,
2. The minute of Paradise Waters Sales of
the 7th December, 1966.
91. In the light of the foregoing it seems that
the obtaining from U.D.C. of the promise to pay
out Armstrong was a magnificent piece of business
on the part of Landmark. It meant in effect the
success of the Paradise Waters project, despite
the length of time it would take to carry it to
completion. It thus made control of Landmark ex-
tremely valuable to the controller.
92. The reasons why the advance by U.D.C. of the
amount necessary to pay Armstrong out virtually
committed that company to financing the project to
its conclusion are, it is submitted, compelling:
U.D.C. was already committed to (and secured by
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first mortgage for) advances of $680,000 for the
project. $416,000 had been advanced and there was
an unpaid engineers certificate for over $80,000.00.
A further $450,000 meant that U.D.C. would need to
recover from the project, if it had to enforce its
rights as mortgagee, upwards of $1,100,000. The
value of the land in its then state, and on a mort-
gagee's sale was hard to determine, but almost cer-
tainly less than $1,000,000. Nearly twelve months
later, in the proceedings seeking approval of the 10
proposed scheme of arrangement, the expert valua-
tions ranged between $750,000 and $1,000,000. Thus
U.D.C., to make certain of regaining its advances
would be virtually obliged to lend more money

still, to enable the project to be developed to the
point where it could be sold in the way which

would produce the expected eventual large profits.
93. From Barton'!s point of view success at the
Annual General Meeting was perhaps of even greater
importance than it was to Armstrong, as from the 20
evidence in various places it appears that the
greater part if not all of Barton's assets were
linked up with Landmark and his shareholding in
Landmark. If his party succeeded at the Annual
General Meeting he would be managing director of a
company carrying on, inter alia, the potentially
extremely remunerative project of Paradise Waters

and his substantial shareholding in the company
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would become much more valuable. He would also be

rid of-Armstrong.

94, Position immediately after Annual General

Meeting

At the Annual General Meeting Barton was suc-
cessful. Armstrong?!s nominees were defeated and
at the meeting itself Armstrong was humiliated.,
Immediately after the meeting therefore Barton's
fortunes stood at highest point. He had persuaded
a most reputable financier to put itself in a posi-
tion where it would be almost certainly committed
to finance the whole of the Paradise Waters Project,
he had arranged to be rid of a troublesome creditor,
he was in control of a public company with excellent
prospects; he held a large percentage of the equity
in that company and no doubt he enjoyed a consider-
able reputation in commercial circles.
95. The position from Armstrongt!s point of view
had changed for the worse in at least one respect.
Although he would receive the large capital sum re~
presenting, in substance, his profit on the sale of
60% of his interest in the Paradise Waters Project
and still retain 40% of the equity in that project,
it would be in circumstances where any control over
the project itself or the administration of the
companies connected with the project would be out
of the question. Nevertheless at this point his
financial position was sound in that he would have
his profit, he would have his equity (although he
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would be doubtful whether he would ever get full
value for it) and he could be reasonably assured
that the Paradise Waters project would go through

80 that his shareholding in Landmark would increase
in value. He had, however, been defeated in circum-
stances which must have been particularly galling
to him, by a man whom he had himself introduced to
the management of Landmark.

96. Position when U.D.C. reversed its attitude.

(i) History

Sometime before the 10th December U.D.C. de=-
cided not to advance the $450,000 to Landmark or
to make any further advances on the Paradise Waters
project and refused to pay the engineers certifi-
cate for $80,483 for work already done on the pro-
ject. For a period prior to this happening there
seems to have been a lull in the activity between
the solicitors for the respective parties in rela=-
tion to the repayment of Armstrong!s loan. This
was perhaps due to the preoccupation of the parties
with the Annual General Meeting. After the meeting,
on the 7th December, 1966 the solicitors for Arm-—
strong raised the question of completing the dis-
charge of the mortgage securing the $400,000 debt.
Also on the T7th December an extraordinary general
meeting of Paradise Waters Sales was held and the
permissible number of Directors increased to seven.
At a directorst! meeting again on the same day it
wvas resolved that the moneys due to George Armstrong
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& Son be paid as soon as possible., It was on this
day that Street J. gave his decision in the suit
commenced by Finlayside on the 15th November the
effect of which was that Armstrong!s nominees would
be appointed tc the board of Paradise Waters Limited
and Paradise Waters Sales effective as from the

14th December unless Armstrong was repaid in the

meantime.

97 . It was in these circumstances that U.D.C.!s
change of mind became known. The evidence is that 10

Barton became aware of this decision on or about
the 10th December, 1966, It is not known when
Armstrong became aware of it but it seems likely
from the course of events narrated hereunder that
he became aware of it on or about 8th December.

98. Position of Armstrong upon learning of

UeDeCo!'s reversal of attitude.

Once Armstrong knew that U.D.C. would not
finance the repayment of his loan and would not
further finance the Paradise Waters project his 20
financial position was gravely threatened;

(a) As to his security for the $400,000 advance,
(v) As to his shares in Paradise Waters Sales, and
(c) As to his shares in Landmark.

99. His security for the $400,000 owed by Para-
dise Waters was a second mortgage over the project
and a guarantee by Landmark. The first mortgage

by U.D.C. provided for advances up to $680,000. At
the date of U.D.C.'s decision about $416,000 had
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been advanced. There were unpaid engineer's certi-
ficates for some $80,0CO which Paradise Waters
could rightly claim should be advanced by U.D.C,
under its agreement and there was a possibility that
in order to put the property into a more saleable
condition, advances up to $680,000 might have been
made. The value of the project on a receiver's
sale was extremely doubtful. In all, the project
had cost Landmark some $1,500,000 of which
$416,000 was owing to U.D.C. on first mort-
gage over the project
$400,000 was owing to George Armstrong & Son
$684,000 was owing to Landmark, as an unsec-
ured debt
To complete the project to the end of the first
stage required the expenditure of a further
$1,100,000 and that expenditure was not anti cipat-
ed to produce any substantial profit. It was only
after the expenditure of yet another $1,000,000 to
$2,000,000 and the sale of the land at the hoped
for prices in the hoped for period that the pro-
ject was anticipated to produce large profits.
Accordingly, the prospects as at December 1966 of
obtaining a purchaser at any price were obviously
remote. In the latter half of 1967 Mr. Smith ob-
tained valuations of the project which ranged from
$750,000 to $1,000,000 and the project was eventual=-
ly =0ld for a gross sum of $900,000 in August 1968.
Reverting to Armstrong'!s probable views in
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December, 1966, it is apparent that it was very
reasonable for him to fear that on a forced sale
the project may have realised no more than suffi-
cient to satisfy U.D.C. In such circumstances
his second mortgage for $400,000 was only as valu-
able as Landmark!s guarantee. However on the as-
sumption that the sale of the project was at such
a price as to require any call on the guarantee,
Landmark would have faced the immediate loss of its
unsecured advances of at least $680,000. With the
failure of the scheme of arrangement, Landmark was
forced into liquidation and one can fairly assume
that those most closely associated with the company,
namely Barton and Armstrong would have realised
this inevitable result of the loss of the Paradise
Waters project. In fact, each of them would have
believed, as Street J. subsequently found on the
petition for approval of the scheme of arrangement,
that loss of the project would mean that neither
the shareholders nor creditors of Landmark would
get anything.

There is certainly no reason to suppose that
Armstrong had confidence in Barton or any reason
whatever for optimism at that point of time (namely
after U.D.C. had resiled from its promise) and it
follows that in Armstrong'!s view, the guarantee
was worthless.

In fast the result of U.D.C.!'s action was to

create in Armstrong!s mind, the view that his
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security for $400,000 might be worthless.

100. Even if events were to fall out well enough
for Armstrong to obtain the $400,000 or some part
of it it must have seemed very unlikely to him

that there would be any significant surplus remain-
ing from the sale price of the project after the
mortgagees had been repaid. This meant that his
shares in Paradise Waters Sales became worthless.
Had he won the day at the Annual General Meeting
these shares would have been worth a very consid-
erable sum at some future time and even after los-
ing at the Annual General Meeting, had U.D.C. kept
its promise these shares would have been of consi-
derable value. After U.D.C.'s change of mind their
probable value was nil,.

10l. His holding of 300,000 shares in Landmark,
which at times during 1966 he could justifiably
have considered to be worth between $200,000 and
$300,000 would in his mind be worthless. Even if
the Paradise Waters project were sold for a sum
sufficient to pay out the secured creditors so that
there was no call on the guarantee he would be
aware that the loss of the unsecured advances of
about $700,000 would probably be fatal to Landmark,
as later proved to be the case.

102. Thus, when Armstrong heard of U.D.C.'s deci-
sion there was added to his existing sense of de~

feat and betrayal (see Mr. Grants notes line l)
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the possibility of a financial disaster of great
magnitudé, which, to repeat would be:
(a) At worst
loss of the $400,000 security or the
greater part of it
loss of $300,000 face value of Landmark
shares - say $200,000
loss of 40% equity in Paradise Waters
Sales,
an indeterminate but very large sum
Total loss possibly $1,000,000 or more.
(v) At best, a quick sale of Paradise Waters and
the return of $400,000.

In the ordinary course of events and without
the transaction with Barton and Landmark which in-
tervened in January, Armstrong would have had noth-
ing more to look forward to than something falling
within the range between (a) and (b) above.

103. Position of Barton upon learning of U.D.C.'s

reversed attitude.

The consequences for Barton of U.D.C.'s de-
cision were immense.
1. Landmark'!'s future was thrown out of balance

and probably destroyed.

2. U.D.C. could call up its money and sell the
project.
3. Armstrong could call up his money and sell

the project.
L, If the project was sold in the unfinished
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state, Landmark's unsecured advances (nearly

$700,000) would be lost.

There was a likelihood that Landmark would

have to meet its guarantee.

If Landmark'!s advances were lost its shares

would be worthless.

The shares in Paradise Waters would be worth-

less.

Although it was U.D.C.'s decision, Barton

had to bear the responsibility for the com-

pany's failure.

Financiers require that the risk capital be

supplied by the borrower. In this case the

risk capital was represented by

(a) the $685,000 unsecured advances by Land-
mark.

(b) the $400,000 which was Armstrong!s pro-
fit on the land.

Doubtless U.D.C. realised that by paying out

Armstrong $400,000 the risk capital was re-

duced to the advances by Landmark. But once

the continuation of the project was thrown

into doubt and the sale in the unfinished

state was contemplated, the risk capital dis-

appeared and U.D.C.!s advances were in jeo-

pardy. For this reason U.D.C.'s decision

not to proceed, whether or not it was excus=-

able, was understandable. At the same time

Barton would have realised that the same
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considerations which prevented U.D.C. from
proceeding would apply to any other financier
however well intentioned.

10. Barton was aware of the violent side of
Armstrong!s character and his obsessive con-
cern for wealth. There would certainly have
been in his mind, even if there had been no
threats by Armstrong up to this point, the
realisation that Armstrong also would be
deeply affected by the new situation and
that he would blame Barton for it.

104. Negotiatians.

The various parties concerned with Landmark
were in the positions just described, when negotia-
tions began on the 14th December, 1966. Armstrong
first went to see Mr. Smith on the .8th December.
This indicates that it was probably on that day
that he had heard of U.D.C.'s decision. One thing
consistently revealed by the evidence concerning
Armstrong is that he was prompt in his business
affairs, Mr. Smith mentioned that the matter first
considered was the appointment of a receiver,

There was no need for such action, indeed there
were good reasons against such action, so long as
U.D.,C. held to its decision.

105. Tt is submitted that Armstrong must have rea-
lised the financial dangers he faced. Having seen
Mr., Smith on the 8th December, next day he saw
Senior Counsel, Mr. Staff, Q.C. and his solicitor
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Mr. Grant. Eventually a scheme was formulated by
Armstrong with the assistance of his financial and
legal advisors (13th December) and this scheme was
of course formulated solely with Armstrong'!s inter-—
ests in mind. This scheme comprised the basic
elements which were the basis of the negotiations
and subsequently of the contract.

106. It is submitted that it follows from the
analysis already made of the commercial situation
that from the time his scheme was formulated,
Armstrong can have had but one thought in mind and
that was to procure Barton's agreement to enter into
some such scheme. 1Indeed the very next day there
is no doubt on either case that this scheme was put
to Barton. Barton says that it was put to him ac-
companied by a threat of death if he did not enter
into it. Street J. was not satisfied with this,
although he accepted that Barton may well have been
threatened by Armstrong on that date. Street J.
did accept that the scheme was put to Barton by Mr.
Smith on that same day.

107. Tt is interesting to note that although as
from the date (presumably the 8th) when Armstrong
learned of U.D.C.'s decision it must have been rea-
lised by all hands in his camp that there was no
prospect of receiving the payout figure of $450,000
as promised, the pretence was maintained that it

would be paid out during December.

108. The first steps in Armstrong's real scheme
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8/2718-9 were taken on the 9th December when letters were

written by Mr. Smith to Landmark seeking access to
Landmark's records. Nevertheless when Landmark's
solicitors wrote concerning the discharge of Arm-—
strong!s securities for §$450,000 in terms which as-
sumed that the discharge would still take place in
the near future (although Lnndmark also must have
known at that date that discharge in the near future
was impossible), Armstrong'!s solicitors replied by
8/2?Z3 letter dated 13th December, in terms concealing the 10
knowledge that such settlement would be impossible.
A somewhat farcical correspondence then ensued with
g%%”;";g- Landmark's solicitors writing letters on the 13th
8 December, lith December and Armstrong!s solicitors
8/%%%% writing on the 13th December and the 15th December.
In this correspondence each side was concealing
from the other knowledge that settlement as contem-
plated by the correspondence was impossible.
109. VWhile this by-play proceeded Armstrong and
Mr. Smith had agreéd on a course of action on the 20
13th December. The evidence of what was then de-
B/ZZH. cided is contained in Exhibit 35 and is dealt with
3/573
in the transcript. From the transcript there is
nothing to be learned of the actual discussion be-
tween Mr. Smith and Armstrong. The original in-
structions however are illuminating. If the nego-
tiation was successful Armstrong would emerge with
his $400,000 in cash (the additional $50,000 is

sometimes mentioned and sometimes not throughout
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the whole case including the judgment), $175,000

for his shares in Paradise Waters Sales and
$180,000 for his shares in Landmark. Such a re-
sult would have left Armstrong in a position rough-
ly as good as that which he would have had if he
had succeeded at the Annual General Meeting. Con-
sidering the view that Armstrong took of the com~-
pany!s position it is a cause for some wonder that
te could have contemplated achieving such a re-
markably favourable result. It is interesting
also to note, in relation to Armstrongt!s being a

reluctant vendor that he wanted an offer immediately

along the lines of the proposal subject to accept-
ance within 48 hours. This is quite contrary to

12/4242 the remarks of Taylor A-J.A. at 12/4242.

7/2449  110. By letter dated 13th December 1966 Barton
wrote to U.D.C. threatening to seek specific perfor-
mance against it of the promiée to lend the moneys.
It was at about this time that Barton received ad-
vice that the agreement was unenforceable. He also
believed that U.D.C. had made a definite decision
and would not change it. By a separate letter on

7/2450  the same day he wrote asking for progress payments
to be made under the existing arrangements, an
amount of $80,000 being due.

a/aml 11l., Armed with Exhibit 35 Mr. Smith invited Barton
to his office and put the proposal contained in the

34379 Exhibit., This was on the 1l4th December. According

%ﬂjow- to him Barton listened to the proposal and at the

ing
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end of the interview said he would let Mr. Smith
know on Friday whether he would be able to reach a
firm arrangement in line with the discussion. Dur-
ing the discussion there had been no arguments con-
cerning (a) or (c) on Exhibit 35 but Barton had
said that the $175,000 mentioned in (b) was too
much and had suggested $100,000 plus options to be
granted to Armstrong to acquire a number of blocks
of land in the Paradise Waters project at a dis-

count. It is noteworthy that this accords with

Barton's recollection that the proposition put

to him on the 14th December, 1966 was that Landmark
should pay $100,000 not $175,000 for the 40% inter-
est in Paradise Waters Sales. Neither on this nor
any other occasion was the price of the shares dis=-
cussed in any way, and Armstrong!s asking price on
the 14th December became the price in the agreement
of 17th January.

112, At 3/579 lines 42-51 an important piece of
evidence appears. On 1l4th January 1967 Barton was
in Mr., Smith's office. When he mentioned the op-
tion aspect of the transaction Mr. Smith rang Arm-
strong and put it to him. Armstrong replied that
the suggested discount on the blocks of land did

not mean anything. In the context this can only

mean that Armstrong took the view that upon a trans-

action along the lines he was suggesting being im-
Plemented the Paradise Waters project would never
be completed and that to talk about options over
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land was meaningless. His comment is therefore
powerful evidence of his view of the real state of
Landmark, first if his proposal in some shape went
through, second irrespective of the transaction be-
tween him and Landmark and Barton. What Mr. Smith
did after Armstrong said to him that the discounts
on the blocks of land did not mean anything is

even more revealing. It shows the true negotiator
in action. He turned bhack to Barton who had not
been party to the telephone conversation and said
that Armstrong considered the discount should be

40% off list price per block. Armstrong'!s remark
shows his opinion of the plight of Landmark as also
does the fact that he was prepared to drop from
$175,000 to $100,000 without a second thought in re-
lation to the value of his shares in Paradise Waters
Sales. This further indicates that the opening
price for these shares may have been arbitrarily
fixed at the suggestion of Mr. Smith.

113, Of the items under discussion the only matter
representing a personal obligation of Barton was

the purchase of the shares. Armstrong or his ad-
visers anticipated reluctance by Barton to pay 60
cents for the shares in these circumstances and they
were prepared to reduce the price to 50 cents (or
even lower). It would be extraordinary in a normal
commercial situation for Barton to make no effort

to negotiate on the one matter that affected him
personally. Later on the same day Mr. Smith rang
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Barton and read over to him his notes of the inter-
view being Exhibit 36. (minus at that stage items

4 and 5 on the right hand side). He says that
Barton said to him "I will let you know on Friday".
114. On the 1l4th Armstrong!s solicitor made a note
ir which in addition to the three main items - the
repayment of the mortgage debt and interest, the
obtaining of options relating to Paradise Waters and
the sale of the shares at 60¢ over 3 years, (note
that there is no mention of the $100,000 for the
Paradise Waters interest) - he added two important
items: that Barton was to guarantee the payment by
the 9 purchasers of shares of their obligations and
that there was to be an answer by 10 a.m. on Fri-
day. He also added the comment that there was a 75%
to 25% chance of pulling it off. Once again it is
difficult to reconcile these things with Armstrong
being a reluctant vendor, or with the comment of
Taylor A-J.A. in his judgment.

115. On the 16th December, according to Smith,
Barton made a counter proposal. This involved pay-
ment to Armstrong of the $500,000 comprising the
$400,000 mortgage debt and the $100,000 for his in-
terest in Paradise Waters. Payment was, however,

to be postponed to the 30th April 1967 the mortgages
over the project were to be released and Armstrong's
security was to be second mortgages on Paradise
Towers and Landmark House. Armstrong was also to
have an option to buy the penthouse in Paradise
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Iége 17

Towers (listed at $80,000) for $60,000. The pre-
vious arrangement relating to the option to ac-
gquire blocks at a 40% discount in Paradise Waters
was to remain. Smith saw Armstrong subsequently

on the 16th and reported Barton's offer to him.

This appears as Exhibit 39, that part above the
line being Mr. Smith's note of Barton'!s proposal
and that part below the line being matters added

in the course of his éubsequent discussion with
Armstrong when Armstrong required certain further 10
assurances and Smith obtained Armstrong!s signature.
116. When Mr. Smith saw Barton on the morning of
Friday the 16th, Barton left with Mr. Smith 3
documents comprising Exhibit 38. When Armstrong
saw Mr. Smith in the afternoon he wrote on them the
comment which appears on the Exhibit. The comments
on the Exhibit would seem to suggest that Armstrong
was not interested in Barton's proposal but Mr.
Smith'!s evidence is not explicit one way or the
other. The writing on Exhibit 39 would suggest 20
that Armstrong was interested in the proposal sub-
Jject to the further security that he caused Mr.
Smith to note at the foot of the Exhibit. When Mr.
Smith next spoke to Barton he said that Armstrong
was not prepared te accept the proposal he had put
and did not say anything about the extra conditions
suggested by the notes on Exhibit 39. This makes

somewhat mysterious the evidence given by Mr. Smith
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to the effect that he had got Armstrong to sign
Exhibit 39 so it would help negotiations with

Barton.

117. The reason Mr. Smith gave to Barton for Arm-~

strong not being interested in Barton's proposal was
that Armstrong did not think the money would be
available at the 30th April. This means, that
amongst other things, Armstrong was taking a very
pessimistic view of Landmark!s ability to raise
money on the Paradise Waters project because if
Barton's proposal was accepted, it would have meant
that the only encumbrance on the title to the Para-
dise Waters land was U.D.C.'s first mortgage; it

is significant that the transaction which eventual-
ly emerged involved the immediate payment of
$200,000 in cash or valuable assets.

118. The upshot of Mr. Smith's voicing doubts

about the cash position to Barton was a sensible
comment made by Mr. Smith to the effect that a visit
to U.D.C. by him might help to clear up the matter.
Obviously U.D.C. was the key to the situation and
if it could be induced to change its mind the whole
situation would change again. Barton agreed to Mr.
Smith's proposal and Mr. Smith went to U.D.C. at

2. 30 pP.m. the l9th.

119. Exhibit 40 sets out the position as Mr. Smith

understood it following discussions with Barton
either late on the 16th (Friday) or early on the
19th December. His notes show the proposition
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already outlined plus an altermative way of secur-
ing it. Either proposition meant a postponement of
payment to Armstrong but provided that he should

get $100,000 for his interest in the Paradise Waters
project. The point about each proposal is that be-
sides gaining time for Landmark it left only the
first mortgages over the Paradise Waters land,

which may have enabled it to raise some further
finance at least to get the property into a more
saleable condition. The first version of the pro~
posal was according to Mr. Smith rejected by Arm-
strong and he passed on that rejection to Barton.
Nothing is said about the second proposal having
been rejected.

120, Exhibit 44 is a note of the interview between
Messrs. Smith and Honey of U.D.C. in the afternoon
of Monday, 19th December. Although in one sense

the note indicates a possibility of obtaining fur-
ther finance from U.D.C., that is really illusory,
because one of U.D.C.'s pre-conditions for consider-
ing further lending was that Armstrong should leave
his $400,000 on mortgage. Another pre-condition
was that Armstrong and Barton remain on the board
with Smith as chairman. The result of complying
with U.D.C.'s wishes from Armstrong's point of view
would have been to leave him in a somewhat worse
position than he had been at the beginning of Novem=
ber. TIn any event even this illusory prospect had
disappeared by the 21st December when U.D.C.!'s

76.

10

20



Records:

demands became much more immediate.

121. In the evening of the 19th December Mr. Smith

prepared his appreciation of the situation from
Armstrong'!s point of view, Exhibit 49. In essence
his view was that the best thing for Armstrong to
do was to accept the proposal set out in paragraph
3 of the note at 8/2779. The altneratives were to
take control of Paradise Waters Sales, in his view
this would make valueless the shares in Landmark,
or to appoint a receiver with the same consequences
and additional difficulty; or to do nothing, in
which case Mr. Smith thought that the company would
collapse. The only objection Mr. Smith had to
Barton's proposal was his doubt whether the moneys
would be paid by the 30th April, 1967. However, he

commented, securities offered, namely a mortgage

over 17 units in Paradise Towers and a second charge

over Landmark House, were very much more saleable
than the existing second security on Paradise
Waters. It is interesting to note, that from the
point of view of Landmark, the only difference be-
tween doing nothing (which in Smith's view would
lead to the collapse of Landmark) and the course he
advocated, was that his recommendation would lead
to a substantial worsening of Landmark!s liquidity
position. It must follow that in his view although
what he recommended was sensible from Armstrong's
point of wiew, it would inevitably hasten the col-
lapse of Landmark.
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122, That this was his view is borne out by all

his subsequent actioms. Although the prospect of
the chairmanship of Landmark was remunerative, he
declined it obviously for the reason that he did

not want to be associated with a company that
failed. He did not even consult U.D.C., during
January; (see 3/638, dealt with in more detail
1ater).

123. Barton's proposition on the 19th December

that he would sell Paradise Waters to Armstrong

and "would still buy Landmark!s shares" is also sig=-
nificant for the light it throws on Bartont!s view
of the value of Landmark shares. If Landmark were
relieved of its disastrous obligation in the Para-
dise Waters project, then Landmark did stand every
chance of success upon the basis that with U.D.C.
and Armstrong financing the project it would prob-
ably recover its unsecured advances.

124, Mr. Smith next saw Armstrong on the following
day, Tuesday 20th December and gave him a copy of
the notes of 19th December. He remembers nothing of
the discussion but presumably he advocated the same
course that he had concluded was the best one in
his memorandum of the 19th December set out at
8/2790, and following.

125. It thus appears that as at Tuesday 20th Decem-
ber, Barton had offered a proposal which Smith was
recommnending to Armstrong should be accepted by him.
If one looks purely at the negotiations that had
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been proceeding on a commercial level and leaves
out of account the pressure that was otherwise be-
ing exerted by Armstrong against Barton at this
time one would conclude that but for the further
action now taken by U.D.C. an arrangement along
the lines of that dealt with in Mr. Smith's memor-
andum of the evening of the 19th December would
have been entered into by the parties. In view of
the commercial realities of the situation, it
would seem extraordimary that Barton should contem-
plate such a thing. When Armstrong!s threats are
taken into account however, the situation is under-
standable.

126. However, on the 2l1st December U.D.C. sudden-
ly threatened the immediate appointment of a re-
ceiver whereupon Barton saw Smith. Mr., Smith re-
marked that in order that the negotiations should
be successfully completed, it was essential that
the appointment of a receiver should not occur.
127. Then, without any further reference in the
evidence to the proposal outstanding from the 19th
Mr. Smith'!s evidence is that Barton put a further
proposal to the effect that Armstrong should ac-
quire from Landmark Landmark'!s 60% interest in
Paradise Waters for $150,000. He said this would
enable Landmark to avoid U.D.C. proceeding to a
receiver. Mr. Smith's note of this conversation
went into evidence as Exhibit 41 (8/2730 - note
that at line 30 the words "Would sell by Landmark
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shares™ should read "Would still buy Landmark

shares"). The notes show that had this proposal
been taken up Landmark would have been rid altoge-
ther of the Paradise Waters project, it would have
had its guarantee of U.D.C.!'s and Armstrong's
securities released, Armstrong and U.D.C. would
each pay half of the outstanding accounts on the
project and would buy the machinery and would ex=-
tricate Landmark from its involvement with the re-
payment to Armstrong. Mr, Smith also gave evidence 10
3/%5-7 on this matter. It is clear that Landmark was pre-
pared to sell its equity in the Paradise Waters pro-
ject for $150,000 subject to negotiations, on cre-
dit without security and also to leave unsecured
the amount owing from the project to Landmark, of
almost $700,000. This meant that Landmark was
risking some $850,000 without security, at very
considerable risk for a maximum possible eventual
profit of $150,000. This is a further strong in-
dication of Bartont'!s true view of the possibility or 20
rather the improbability of anything good coming
from the Paradise Waters project in the foreseeable
future.
128. This offer was presumably sparked into life
by U.D.C.t's threat to appoint a receiver. U.D.C.
had apparently told Mr. Coleman (Landmark's solici-
8/2730 tor) (see Exhibit 41 8/2730) that U.D.C. would con-
line 10
sider Armstrong taking over the whole of the equity

if he would then go with U.D.C. dollar for dollar.
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7/2475

At this point of time therefore Armstrong had his
opportunity to take the Paradise Waters project or
leave it. He chose to leave it.

129. Barton was also expressing his view of whe-
ther the company should retain the Paradise Waters
project. He preferred that it should go to Arm-
strong.

130. Both parties as businessmen knew that the
project was doomed to ultimate failure unless vast
quantities of capital became available from some
source outside Landmark. Armstrong however, had a
different idea inspired by U.D.C.'s sudden threat.
This proposal was put by his solicitor to a board
meeting of Landmark on 22nd December, the minutes
of which are in evidence. The proposal is dealt
with elsewhere in the evidence but it appears most
clearly at this point. It was a proposal whereby
Armstrong would obtain an asset the list price of
which was $80,000 for $60,000 and in return for
that (the $60,000 being the amount needed to buy
off U.D.C.'s receiver) he was to have control of
the company until the 21st January 1967 and obtain
the resignation of Barton as chairman and managing
director as well as his own re-appointment as
chairman.

131. The proposal was rejected. Armstrong said
(the minutes record) that this was the last chance
to save the company. This proposal of Armstrong,
if accepted, gave him control of the company and
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8/2800

L/h82

an_opportumity to see just what its current posi-
tion was. It got rid of Barton but it left Arm-
strong with a lot of problems, namely a company
whose long term success at the least depended upon
either persuading U.D.C. to come back into the pic-
ture or another fimancier to take over. The minutes
show that U.D.C. wanted Armstrong to advance a
further $400,000 on the project as a condition of
its continued interest. (The reference at 8/2800
to seeing whether more money would be lent is a re-
ference only to further advances by Armstrong - see
besides the document itself the cross examination
of Bovill at 4/482).

132, Had Armstrong had his way, been given until
the 21st January to make his assessment of the
future and worth of the company, formed an adverse
opinion of its prospects and then refused to ad-
vance the $300,000 required by U.D.C. he would have
been a month worse off; the only advantage to him
would have been that he would have acquired a cheap
penthouse. He would still have been faced with the
problem of getting his $400,000 from Landmark (per-
haps less of a problem with himself in charge), of
getting value for his interest in the project and
of obtaining a good price for his shares. From
the company's point of view the chief objection to
the proposal was the concession that was being
sought in relation to the penthouse, the true
value of which may well have been arguable. From
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Barton!s point of view, of course, there was no
reason to accept the proposal, and indeed so long
as the $60,000 could be raised to appease U.D.C.
for a time, the company was probably fractionally
better off that way.

133. The explanation of Armstrong's proposal con-

sistent with the commercial realities of the situ-

ation is that

(i) He recognised how essential it was in his

| own interest to prevent the appointment of a
receiver; once a receiver was appointed the
prospect of making a sale of his shares to
Barton look reasonable, in anybody's eyes,
was out of the question; his equity in the
Paradise Waters project became worthless and
his second mortgage doubtful.

(ii) His proposal at least averted the evil conse-
quences of (i), gave him time to consider the
situation, and still to apply pressure to
Barton to carry the transaction through.

134, Barton's position would not have improved by

resigning; Armstrong could still pressure him into

buying the Landmark shares, and could otherwise do
what he wished (Barton would think) as to the rest
of the transaction. Bovill also gave reasons why
he was against Armstrong's proposal, the reasons
obviously being ones that seemed reasonable to him.

It may well be significant here that it was follow=-

ing Barton's rejection of his proposal and
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7/2458

departure for Surfers Paradise that the Vojinovic
episode began, culminating on the 7th January.

135. The evidence concerning the board meeting of
the 22nd December shows that it was conducted in

an atmosphere of hostility between the two camps

and it muast be inferred, it is submitted, follow-
ing Barton'!s offer of the 21st and Armstrong!s

offer of the 22nd and the hostile rejection of the
letter that the proposal outstanding from the 19th
December must have been regarded by both parties 10
as being either suspended or at an end.

136, U.D.C.'s demand for $60,000 was satisfied by
giving additional security just before Christmas

and the threat of the receiver staved off for the
time. Nothing further happened in the way of nego-
tiations between Barton and Armstrong until early

in the New Year. The only thing that had happened
in the meantime was a plea addressed to U.D.C. by
Messrs. Cotter and Bovill in a letter dated the 28th
December, Exhibit 7. Barton had said that he 20
thought this plea would come to nothing but that

it would do no harm.

137. As at the 22nd December therefore, the posi-
tion from Armstrong'!s point of view was desperate.
The company was likely to collapse, his securities
were in jeopardy and what he regarded as the "last
chance" to save the company had been rejected.

With kis knowledge of the affairs of the company
and his complete lack of confidence in Barton, he
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could foresee nothing but a tremendous loss. The

situation against which Mr. Smith had warned
Armstrong, namely "do nothing" was in fact occurr-
ing (Exhibit 49). From the commercial point of
view the only thing that could save the company and
thus his assets was a vast infusion of fresh capi=-
tal postponed to his securities and to his shares
in both companies. There are few ways in which a
dramatic change in the company's finances could
have occurred but one such way would have been the 10
recovery of the proceeds of the insurance on
Bartonts life.
138, On this same day - 22nd December, 1966 -~
significant events occurred at another level:
(a) Hume collected from the panel beaters his
Falcon car. This vehicle was only 12 months

old but had been smashed by Novak, in Septem=-

ber.
(b) Doubtless, the arrangement was made on or
about this date pursuant to which on the 29th 20

December the registration of the Falcon

motor car was noted in the official records

of the Department of Motor Transport as have
ing changed from Hume to Novak. The 29th
December was only the second working day after
the 22nd December, (Hume gave a false reason
for this transfer and it was subsequently
shown that Hume regarded the car as his own

6/ 1618
@ﬁ694-5 and dealt with it accordingly.)
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2/337 and
ollowing

3/656

3/600

8/2731
34601
and
followe
ing

(c) As at this date, 22nd December, Hume was
seeing Novak nearly every day.

(a) At about this time (during the last week in
December ) Novak recruited Vojinovic to kill
Barton.

139. In effect then it seems that as from the 22nd

December Barton!s final offer to Armstrong that
Armstrong should take over the project had been re-
jected, Armstrong's counter proposal had been re-
jected, so that all negotiations were at an end,
and the parties in opposite hostile camps. Grant
had told Armstrong that nothing could be done until
hth January, and it was likely that by this time
U.D.C. would have appointed a receiver. Armstrong
was seeing Hume frequently and Hume had become
aware of the existence of the insurance policy (he
thought for $500,000, actually for $600,000) on
Barton'!s life.

140. Despite the fact that negotiations seemed at
an end, at 3/600 Mr. Smith said in evidence that he
rang Barton on the 3rd January and in effect took
the matter up where it had been left at the 20th
December, although there seems to be nothing indi-
cating any resumption of negotiations. Mr. Smith
went to Barton's office where there was a discus-
sion of which he made notes, Exhibit 42. He also
gave evidence of the conversation. In summary Mr,
Smith's recollection was that he said to Barton if
the $500,000 could not be paid as previously
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1/51

1/71

arranged, say in April 1967, the time for payment
could be made a year away (once again this vendor
did not appear reluctant). Also according to him

it was Barton who suggested that $200,000 of the
$500,000 could be paid immediately, as to $140,000
by cash and as to $60,000 by the transfer of the
penthouse leaving only $300,000 to be paid at the
end of a year. Different ways of securing the
$300,000 outstanding were discussed. Barton pro-
posed that the interest rate should be 73%. Accord-
ing to Mr. Smith'!'s evidence the purchase of the
300,000 shares was also still on foot in any ver-
sion of the transaction although according to his
note Exhibit 42 it might be thought that the share
deal only came into one of the alternative methods.
141. Barton's account of this interview is sketchye.
He said in chief, that Mr. Smith said that Armstrong
wanted Landmark to buy his interest in Paradise
Waters Sales for $100,000, wanted his loan for
$400,000 to be repaid and wanted him, Barton, to
purchase Armstrong'!s shareholding for 60 cents each.
He said further that he replied that he was inclin-
ed to make some sort of agreement with Armstrong but
he would have to seek advice. He also said he had
one or two telephone conversations with Mr. Smith
prior to the 7th January. He was not asked ques-
tions about any further conversations with Mr. Smith
until 1/71 when he recounted a conversation occurr-
ing on or about the 10th January, 1967. He was
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2/260
%

cross examined by Mr. Staff about the conversation

of the 3rd January. It was specifically put to him

following iyt he proposed all the items set out in Mr.

3/610

3/610
féw 46

3/611
8/2732

Smith'!s note. He said "No" to all these sugges=-
tions, making it reasonably clear that none of the
proposals that were being put to him by Counsel

had ever been made by him. It also seemed to be
clear that had he been asked he would have agreed
that something like these proposals had been put to

him by Mr. Smith. Mr. Smith said that later that

day he read to Barton over the telephone the notes
he made of the conversation (3rd January) Mr. Smith
recalled Barton as saying "Yes, I agree", but pre-
sumably this is an agreement to the correctness of
Mr., Smith's notes rather than agreement to the pro-
posal embodied therein, which really constitutes 3
alternative offers.

142, On the 3rd January Mr. Smith also spoke to
Armstrong and on the 4th saw him, At that interview
Exhibit 43 came into existence embodying what
amounted to a counter offer by Armstrong. Arm-
strong'!s proposition consisted essentially of ac=
cepting the principal terms of what Mr. Smith re-
ported to him as being Barton's "offer" with an in-
crease of the interest on the $300,000 from 7%

to 12% an increase in the number of blocks over
which the options were to be had from 30 to 35 to-
gether with an increase in discount from ho% to 50%
and with an alteration in favour of Landmark of cash
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3/617
14m§52

3/618

3/618

3/618
]é;e 2.

on completion instead-of five years terms; Barton
was asked to guarantee payment of the total consi-
deration for the shares and the persons who were

to buy them were to be approved by Smith.

143, Having obtained the instructions from Arm-
strong, Mr. Smith telephoned Barton and there was
then a discussion of which Smith made notes which
he said in evidence contained his understanding of
how the negotiations were to be settled. This is
Exhibit 43 the document already referred to. He
reports that Barton said that he agreed with the
arrangement but added "You understand it is subject
to the solicitors". Mr. Smith was asked "When you
read the document, Exhibit 43 to Mr. Barton did he
make any comment about it" and he answered "No'".

It seems rather extraordinary that Barton would
have agreed without demur to the substantial changes
in his "offer" effected by what is set out in
Exhibit 43. 1In particular one would have expected
a strong protest against a proposal to increase the
interest rate from 7% to 12%. From Mr. Smith's
account of the conversation éne would conclude that
Barton was well aware of the significance of the
words "subject to the Solicitors"; to a lawyer's
mind at least such an "agreement" is no agreement
at all and Barton was sufficiently experienced in
matters of agreement and litigation to realise
this. It may well be that Mr. Smith thought that
he had achieved an agreement in principle; not
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2/611
ﬁém 5l

2/262
légela

3/618

3/618
lines

1=20

knowing of the non-commercial matters that were
troubling Barton, but it is easy to see, it is
submitted, that at this stage Barton was simply
giving the appearance of going along with Arm-
strong'!s requirements.

14k, Tt is particularly significant that in this
incident there is, according to Mr. Smith!s evi-
dence a series of extra burdens imposed by Arm-
strong in a counter offer to which a completely sub=-
missive acquiescence is given. Barton gave no spe-
cific evidence of this conversation in chief. He
was, however, asked about it in cross examination
by Mr. Staff. Here again the question was couched
in a way that assumed Barton had put proposals to
Smith on the 3rd. Mr., Staff also put to him that
he had agreed that the matter should be sent to

the solicitors for the respective parties for the
necessary documentation (2/262 line 13) and in the
next question that the whole arrangement in prin-
ciple had been agreed subject only to the solicitors
preparing the reqguisite documents. Barton answer-
ed "no" to both of these questions, correctly if
one accepts Barton's approach already mentioned
above, which illustrates that all that was ever
asked of Barton was whether he had put proposals

to Smith to which the answer was always "no". This
evidence is corroborated to some extent by Mr.
Smith. The cross examiner at one stage (line 44)

asked Barton whether Mr. Smith put such a proposal
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3/656

8/2807

8/2822

3/662=5

8

/2849

to him but did not persist with the question and
no answer was obtained.

145, On the same day, 4th January, Mr. Grant was
given instructions to prepare documents in accor-
dance with what was reported by Mr. Smith, as
quickly as possible (the reluctant vendor). This
was obviously triggered off by his learning from
U.D.C.'s solicitor that the appointment of a re-
ceiver was imminent. Thereaftef from Mr. Grant's
point of view the matter was one of putting into
proper form the complicated transaction that emerg-
ed from this report. It is fair to say, subject
to one vital exception, that from the 5th until
settlement the essential outlines of what was re-
ported to have been agreed upoA on the 4th January
remained the same and the deal as reported by Mr.
Smith on the 4th January was substantially the one
consummated on the 17th and 18th January.

146, The vital exception is to be seen by compar-
ing the draft version éf clause 15 with the final
version. This is a variation in Barton's favour
and one which came about at solicitor level. Be-
tween solicitors, clause 15 in its draft form,
could not be defended on any imaginable basis. The
change made it more urgent than ever for Armstrong
to bring the transaction to a quick conclusion.
147. Mr. Smith himself had no contact with Barton
after the 4th January until the 10th. Then he
mentioned to Barton the question that had arisen
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3/619 of the 9 other parties besides Barton who would

enter into the contract to purchase Armstrong's
shares in Landmark. After that Mr. Smith said to
him that "Mr. Armstrong also said that he wanted
the contracts exchanged by Friday". Barton said,
"That is not possible'. Mr, Smith, "I appreciate
your point but Mr. Armstrong wants some sgsort of
evidence that you are going to go ahead". Mr. Smith
then raised the subject of the $4,000 to be de=-
posited by Barton which he subsequently did deposit
to be retained by Armstrong on account of his ex-
penses if the matter was not completed.
148, Barton gave evidence of a conversation with
1/71 Mr. Smith on or about the 10th January in which he
made it clear that he was only at that stage going
as far as 'to let him prepare some sort of head
agreement! to be shown to Barton and Landmark's ad-

%/?l visers and 'finally the board have to agree or dis-
ines

12-15 agree with anything that is in that document!'.

%{gzg 149. Mr, Smith in evidence made it clear that as

51~53 at the 13th January he himself had substantial
doubt whether U,D.C. would lend money even after
Armstrong was out of the company. This is yet
another pointer to Mr. Smith'!'s opinion that Land-

mark was bound to fail.

150. Armstrong - The Reluctant Vendor.

9/3198 Street J. in his judgment said that the evi=-
line 12
?g%hmﬁngdence indicated "a situation in which Mr. Armstrong

was a reluctant vendor whom Mr. Barton had to buy
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out if Landmark was to be saved", As appears from

his judgment Street J. said that only concerning
the date the 17th January 1967. It is however, it
is submitted, a remarkable finding, and one which
embodied a conclusion which evidently weighed
strongly with the Judge in arriving at his opinion
that what Barton did was the result of commercial
necessity rather than the pressure of Armstrong.

It is submitted that certainly for all periods prior
to the 17th January 1967 it is quite incorrect to
describe Armstrong as a "reluctant vendor". For
the reasons already explained at length, the trans-
action which was consummated on the 17th and 18th
January 1967 was of tremendous value to Armstrong
and extricated him from the dismal situation which
confronted him as at the 10th December, 1966.

151, The matters which show that he was the very
opposite of a reluctant vendor prior to the 17th
January, 1967 are:

(a) Prior to the 1l4th December, 1966 Armstrong

%&W61~ had been persistently pressing in writing for
72
%@ggg the payment of the moneys due to him. Although

in the last letter, dated 13th December, Arm-~
strong was threatening the appointment of a
receiver if his moneys were not paid, he

had already been advised by Mr. Smith that
the appointment of a receiver would be
financial disadvantageous to him. The

threat in the letter was therefore one which
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8/2721

8/2787

8/2726
TS

8/2785

(b)

(c)

(a)

(e)

he could not carry out and he had to cast
about for other means to retrieve his position.
Following his conference with Mr., Smith on

the 13th December, he left Mr. Smith with
instructions to seek from Barton a firm offer

subject to acceptance within 48 hours.

On the 1l4th December, 1966, in instructions
initialled by Armstrong, it is stated that he
would accept 50 cents per share from Barton
if necessary and give him up to four years to 10
ray, with no interest. In view of Mr. Smith's
analysis of 19th December, (Exhibit 49) (al-
ready dealt with) Armstrong was probably al-
ready aware, or if not soon became so, that

it was most unlikely that the dividends he

was accepting or prepared to accept in lieu
of interest for a period of up to four years
would ever be paid. He was thus prepared to
drop the price by $30,000 in order to effect
the sale. 20
Mr. Smith, according to his account, obtained
from Barton an undertaking that he would en-
deavour to reach a firm agreement by 10 a.m.
on Friday the 16th December, two days later.
This is a reflection of the urgency with
which his principal Armstrong was regarding
the matter.

There is a note by Mr. Grant dated 1l4th
December, 1966, that "there is a T75% to 25%
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(£)
8/2790
and
following

8/2791
14nes” 27-30

chance of pulling it off", This is a refer-
ence to the completion of the deal which Mr.
Smith was at that stage trying to negotiate
on behalf of Armstrong.

Mr., Smith's analysis made on the 19th Decem-
ber, 1966, plainly shows the grim situation
in which Armstrong found himself and the poor
prospects of any of the alternatives open

to him apart from a bargain along the lines
of that which was eventually made. In this 10
analysis Mr. Smith recommends that Armstrong
follow the course which in great part was
subsequently followed and also recommended
that he require completion of documentation

by the 2lst December, 1966,

Before the next indication of Armstrong'!s urgent

desire to sell is found the interlude already de=~

scribed (ante paras 126-139) arising from U.D.C.'s

threat to appoint a receiver on the 22nd December,

and also the break between Christmas and New Year 20

had intervened. When things again began to happen

on the 3rd January, 1967 furthef indications of

Armstrong's attitude were soon apparent. One very

good reason for Armstrong's urgency was the pos-

8ibility of the appointment of a receiver by

U.D.C. at any time. (Such appointment would be the

end of Armstrong'!s hopes of receiving immediate

cash).

8/2731 (&)

In Exhibit 42 Mr., Smith sets out alternative
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8/2732

8/2732
line 11

(1)

3/656
I{ngs 8-14

8/28023
8/2802-3

lines 2~3

8/2803
line 25

3/656  (3)
and
following

8,/2807

8/2807

methods of settlement. There is reference
to "cash promptly (one week)".

In a further note written by Mr. Smith on
the 4th January 1967 there is reference to
"cash promptly (within seven days)". In each

of the last two cases the amount referred to

is $140,000 plus interest.

On the 4th January Mr. Smith distributed

copies of some handwritten notes to Armstrong

and Mr., Grant in the course of a conference 10
at Mr. Smith's office at 2.30 or 3 p.m. Mr.

Grant wrote on his copy of the notes which

appear as Exhibit 50A. He noted, "agreement
by noon Friday 6th January", and later "time
is to be of the essence of agreement".

From his evidence, it appears that Mr. Grant
became furiously active upon Armstrong's in-
structions immediately following the confer-
ence with Mr., Smith and Armstrong on the 4th
January. As already mentioned this followed 20
the conversation with U.D.C.'s solicitors on

4th January which he diarised and the urgency
thereafter displayed shows how realistically
Armstrong appreciated the financial loss

that would befall him if a receiver was ap-=

pointed before the transaction was completed.

He was instructed to prepare documents as

quickly as possible and from his diary notes
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8/2808 (k)
7/2338 (1)
3/673

3/619  (m)
U

(n)
8/ 28545
8/2858-~9
8/2862 (o)
8/2864

it is apparent that he carried out those in-
structions to the letter.

Mr. Grant!s letter, Exhibit 50C, is also con-
sistent with anxiety on the part of the ven-
dor to carry forward the agreement with the
utmost speed.

So also are Mr. Grant!s diary notes which at
the top speak of tagreement by 2 p.m. other-
wise negotiations off'!', and half way down
state "agreement in principle on all issues
to be reached by 2 p.m. today". (Exhibit "U",
notes made in week commencing 9th January,
(see 3/673).

Mr. Smith in his evidence said that he told
Barton on the 10th January that Armstrong
wanted the contracts exchanged by the 13th
(Friday). When Barton said that was not pos-
sible Mr. Smith suggested that Barton pay a
cheque for $4,000 to be held by Mr. Smith
which if Barton did not proceed would be for-
feited. Barton gave him the cheque on Monday,
the 16th.

Each of the Armstrong companies concerned in
the transaction passed all necessary resolu-
tions at directors meetings held on the 12th,
The letters from Mr. Grant of the 16th and
17th January 1967 although no more than ordi-
nary Jletters of a conveyancer on the brink of
settlement, are nevertheless completely
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9/3197

Iines 21

and.
follow=
ing

8/2869

consistent with the picture presented to this

stage of Armstrong as an urgent and pressing

vendor.
152, The remark by Street J. that as at the 17th
Armstrong was a reluctant vendor is not, however,
completely inexplicable, From his judgment it
seems that the remark is based upon evidence given
by Mr. Grant about a conversation between him and
Armstrong on the 17th January. Mr. Grant gave oral
evidence on the topic and a reading of this evidence
together with the diary note referred to by Street
J. in the passage Jjust mentioned showed that Mr.
Grant's evidence about the events of the 17th was
almost entirely an expansion of the diary notes.
From this diary note it appears that sometime be-
tween 9.30 a.m. and noon on Tuesday, 1l7th January,
Armstrong in a telephone conversation with Mr. Grant
said that Mr. Smith might not take the chair. In
another telephone conversation shortly afterwards
Armstrong said that he was giving Barton control of
Landmark for $200,000 that Mr. Smith was crawfishing
and he wanted to consider the situation., It seems
that it is entirely on the basis of these items of
evidence that Street J. concluded that at least for
some time on the 17th January Armstrong was a reluc-
tant vendor, In light of everything that had pre-
ceded the 17th January it appears almost incredible
that Armstrong could really have been considering
withdrawing from the transaction at that stage.
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8/2869

153, It is submitted that for the reasons hereafter

stated the evidence upon which Street J., relied,

referred to in the preceding paragraph, could not

safely be regarded as reliable or used to found the

inference which he drew from it.

(2)

(v)

Further reference to Mr., Grant'!s diary note
appearing at 8/2869 shows that by noon on the
day in question (the 17th January) Armstrong
was conferring with Messrs, Smith and Grant
and spent two hours doing so and that twice
more after 4 otclock on that day he spoke
with Mr. Grant by telephone. There is very
little indication here of a reluctant vendor.
In the context Armstrong's supposed statement
about crawfishing can only mean that Armstrong
was saying that Mr., Smith was hesitating about
accepting the Chairmanship of Landmark, If
Mr. Smith's evidence is accepted, it is cer-
tain that by this time on Tuesday Mr, Smith's
firm decisjion not to join the board of Land-
mark had already (during the weekend) been
communicated to both Armstrong and Mr. Grant.
If this is right, then there must be some
mistake relating to the entry in which Mr.
Grant recorded that Armstrong said Smith was
crawfishing and that Armstrong wanted to
consider the situation. If it is once ac-
cepted that there is a mistake in that entry,
the whole foundation of Street J.'s view that

Armstrong was a reluctant vendor disappears.
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3/621
lines 27
and .
following

3/640
léneBB

21
W85

3/641
ek

There is a conflict of evidence concerning

Mr. Smith's statements about not becoming
chairman. It is submitted that Mr. Grant's
evidence of these matters could only be safe-
ly relied on if the Court concluded that as

at Tuesday the 17th Mr. Smith had not definite-
ly refused appointment as Director and/or
chairman of Landmark.

Mr. Smith's evidence on this question is

clear and unequivocal. He said that on the
night of Friday the 13th January he rang Arm-
strong and said "I do not feel that I will
accept a position as a director of the Board
of Landmark". Armstrong replied "... you
should stay out of any further dealings".

What was meant by Armstrong'!s remark is made
clearer a little later. Mr. Smith said that
he told Armstrong that he was doubtful about
accepting the directorship and asked Armstrong
to withdraw that condition from the settlement
terms. He said that Armstrong argued with
him but then agreed. Mr. Smith said that he
then said to Armstrong "Well I suppose I
should advise the company". Armstrong said
"Oh no it is in the hands of the solicitors
now". Mr. Smith said that he rang Mr. Grant
onn Sunday the 15th January and told him he
would not be accepting the appeintment. In
re—~examination he repeated that he spoke to
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(e)

(£)

Mr. Grant on the Sunday. During cross-
examination after a good deal of evasiveness
when questioned about the propriety of his
not having informed Barton before the settle-
ment on the 18th January about his firm de-
cision not to go on the Board he said "I was
instructed not to communicate". A little
earlier he had said that when he spoke to Mr.
Grant on the Sunday "He also said that I
should not talk to anybody in relation to it".
The fact that Mr. Smith!s decision was suc-
cessfully concealed from Barton until after
the settlement was effected is demonstrated
by the minutes of Landmark which show that

on the 18th January the board appointed Mr.
Smith chairman and Barton resigned, and the
minutes of Paradise Waters, Mr, Smith being
appointed a director, and of Paradise Waters
Sales where the same thing happened.

As has been previously remarked,; a comparison
of Mr. Grant'!s oral evidence with his diary
notes gives substantial grounds for thinking
that the oral evidence he gave was entirely
based on the diary note. In view of the
clear and definite evidence of Mr. Smith con-
cerning his notification to Armstrong and Mr.
Grant of his intention not to go to the
Board, the note that "Smith mightn't take the

chair" must, it is submitted, be incorrect,
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although Mr. Grant swore that the note was

made on the same day. How the incorrectness
arose is difficult to say.

(g) If it is accepted that Mr, Smith's evidence
is correct in this matter, then all of the
evidence of Mr. Grant concerning Armstrong's
attitude on the 17th must be wrong. This
destroys the basis suggested by Street J. for
his view that Armstrong was, on the 17th
January, a reluctant vendor. Indeed, irres-
pective of the accuracy of Mr. Grant!s recol-
lection of the events of 17th January, there
seems no doubt that there was a successful
concerted attempt between Mr., Grant, Mr.
Smith and Armstrong to conceal from Barton
and his co~directors until after the settle-
ment the fact that Mr. Smith was not to go
on to the board of Landmark. The only pos-
8ible purpose of this concealment was to
avoid giving Barton an excuse for resiling
from the agreement. This is completely in-
consistent with any idea of Armstrong as a
reluctant vendor.

154, The significance of Mr, Smith's attitude to

the Chairmanship.

It has already been submitted that both
Armstrong and Barton realised the disastrous posi-
tion in which Landmark had been placed by the re-
versal of U,D.C.'s attitude on or about the 8th
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3/602

3/63k

3/620

3/633
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December. Mr. Smith was offered chairmanship of
Landmark and a salary of $4,000 a year. He realis-
ed that U.D.C. was the key to the situation and ob=-
tained permission to see U,D.C. on the 19th Decem-
ber, 1966, Investigations of Landmark'!s position
by his staff commenced on or about the 3rd January
1967. These investigations were continuing at the
time when he made his decision not to go on the
Landmark board. He expressed to Barton his doubt
whether any further finance would be forthcoming
from U,D.C, At the crucial time so far as his
decision whether to accept the chairmanship was
concerned, he agreed in cross-examination he con-
sidered that U.D.C.'s attitude was an important
factor. It is submitted that although he did not
in terms admit it, it is clear from his cross-
examination in the passages referred to that in his
mind the attitude of U.D.C. was of critical impor-
tance if there was to be any chance of saving Land-
mark. If this is accepted, then the fact that Mr.
Smith did not get in touch with U.D.C. in order to
find out its attitude during the week ending the
13th January is a clear indication that he thought
U.D.C. was not going to assist further. Had he
thought there was any prospect of U.D.C. giving
further assistance, he undoubtedly would have made
further enquiries because the chairmanship of such

a company as Landmark, with U.D.C. assisting it,
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besides being financially rewarding, would also
have been a matter of considerable prestige to him.
155, It is therefore submitted that Mr. Smith, as
well as Barton and Armstrong, had come to the con-
clusion by the 13th January 1967 that U.D.C. was
not going to assist Landmark further and that Land-
mark was bound to collapse. Mr. Smith was in a
special position in relation to the company because
he was an independent accountant of wide experience
and considerable capacity. It is implicit in his
decision not to go on the Board that not only did
he believe that the company would collapse but that
the directors might be involved in allegations of
impropriety. He feared that the directors would

be involved in personal liability if the declared
dividend were paid. It may be assumed that with
those views of the company's future he would not
have regarded the transaction with Armstrong as
righteous.

156. Subsequent history: Effect of transaction

from point of view of Landmark:

The only benefit to Lardmark from the trans-
action with Armstrong was to remove the immediate
possibility of the appointment of a receiver by
Armstrong by reason of the non-payment of the
$400,000 due to him. The transaction meant that
Armstrong received cash or assets from the company

to the value of $200,000 and made an advance to

the company of $30,000 for 12 months at 12% interest.

104,
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The company still faced a hostile creditor who, it
would have assumed, would be anxious to take advan-
tage of any possible default and indeed did so when
the interest was paid one day late. The amount
required to repay Armstrong was $400,000 and an
amount of cash or its equivalent of $200,000 was

in fact paid. Accordingly, all that was required
was a loan of $200,000 from an outside source. The
company could have borrowed over the ensuing few
weeks $200,000 on the unsold units in Paradise
Towers and on Landmark House. The effect of a
transaction of this kind meant that the company
would have been $200,000 better off in liquid

funds and would have been left with a liability of
$200,000 instead of $300,000.

157. Position after settlement on 18th January

1967

(a) Landmark'!s funds were depleted by $140,000
and one penthouse sold cheaply.

(p) Landmark was committed to repay $300,000 in
one year!s time with interest running in the
meantime at 12%.

(c) There was a second mortgage over the Paradise
Waters project.

(d) It had no immediate prospect of finding a
backer to lend sufficient funds to complete
the project.

(e) It had considerably depleted its possibili-
ties of obtaining further assistance by rea-

son of the deal with Armstrong
105.
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(£)

()

158.

Ineffectual efforts were made to obtain fur-—

ther finance but these were fore-doomed to

failure by reason of the effect on other

financiers of U.D.C.'s withdrawl and the re-

doubling of this effect by handing over to

Armstrong of $200,000 of the company's assets.

Work on the project stopped with the cessa-

tion of efforts to obtain finance.

Armstrong'!s position (a) during period 8th

Asset or

December to 17th January and (b) after

transaction 17th/18th January.

legal Before

right

(a)

40% holding in

Value nil

After

$100,000 received in cash.

Paradise $175,000 face value options
Waters over choice blocks in
Sales Paradise Waters project.

(b) $400,000 moneys Value $300,000 secured by 2nd
secured by 2nd extremely mortgage at 12% and Land-
mortgage over doubtful mark guarantee $100,000
Paradise Waters (or equivalent) paid in cash.
project

(c) Shares in Value nil a good chance of receiv-
Landmark ing $180,000

Total (a)(b)(c)

Possibly nil

Possible $580,000

(d) Right to

trol board of

Paradise

Waters Sales

(e) Right to
appoint
receiver

con- This right
no advan-
tage if UDC
appointed a
receiver

For reasons
already explain-
ed this right
was of very
doubtful values
indeed, so long
as he held 40% in
Paradise Waters
Sales and his
Landmark shares
exercise of the
right would be
self-destructive.
106.

No longer had this compara-
would be of tively useless right

He now had a much
more valuable right

to appoint a receiver;
in that event his

40% in Paradise
Waters Sales and his
shares in Landmark
would not be de-~
stroyed.
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159, Effect of transaction on Barton.

Barton personally was left with an obligation
to pay $180,000 for shares which in his opinign
were worthless. Barton as managing director of
Landmark had given away the company'!s most effec=-
tive weapon against Armstrong - by paying him out
for his shares in Paradise Waters Sales and by
buying his shares, he had allowed Armstrong to
reach the position where, upon the slightest de=
fault he could appoint a receiver without causing
damage to himself. So long as Armstrong retained
his shares in Paradise Waters Sales and Landmark
he could not, as a practical matter (and as Mr.
Smith had advised him) appoint a receiver to Para-
dise Waters Sales or over the Paradise Waters pro-
ject.

160. Aftermath.

Street J. in his judgment referred to what

happened after 18th January 1967.

(a) Landmark never obtained the finance it need-
ed (Smith had foreseen this. It is submitt-
ed that there is no reason why Barton should
be disbelieved when he said that he had
foreseen it too.)

(b) A petition was presented under s. 222 to
wind up the Company.

(C) A scheme of arrangement was not approved by

Street J; (1968) N.S.W.R. 759.

107.

10

20



Record:
(d) The Company was ordered to be wound up on

11th January 1968. (1968) 1 N.S.W.R. 705.
(e) Paradise Waters project was sold for
3/630 $900,000, which was not enough to discharge
the encumbrances on it.
(£) The shares in Landmark are worthless and
there is little prospect of unsecured credi-
tors reqeiving a dividend in the winding up.

161. Submissions on Fact Finding.

It is now possible to return to the specific
factual matters and inferences of fact which the
Appellant challenges in this Appeal. Before the
Court of Appeal a schedule was prepared of the
findings of Street J. sought to be reversed on
Appeal with which was incorporated a list of the
findings and inferences of fact sought in substi-
tution for those attacked. This schedule is repro-
duced as Appendix ITI to this case. In dealing
with this part of the case Mason J.A. said that in
his opinion the Court of Appeal should not upset
Street J.'s findings of fact unless it appeared
that a finding of fact was incorrect. Adopting
this approach, he came to the conclusion that with
the exception of four findings, he was in agreement

1%@&75 with the findings of fact made by Street. J. He

' continued by saying that he did not propose to deal
with all the findings challenged by the Appellant
and it would be sufficient for him to refer to the
major findings. He then divided the major findings
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under attack into sixteen factual conclusions and
dealt with each individually. This method result-
ed in the most detailed and systematic examination
of challenged findings of fact by any of the three
Judges of Appeal and provides a convenient means
by which the Appellant presents his submissions
that a number of the findings should be reversed.
Both Jacobs J.A. and Taylor A-~J.A. dealt, more or
lessy, with the same matters as Mason J.A. dealt
with under his sixteen headings. The Appellant
therefore will deal with each of the sixteen fac-
tual conclusions in the order in which Mason J.A.
dealt with them, indicating in relation to each

conclusion what was the position taken by each of

the Judges of Appeal and then urging the Appellant's

contentions in respect of each matter. Although
the findings challenged in Appendix ITI are more
numerous than those dealt with by Mason J.A., it
is sufficient for the Appellant's purposes to deal
with the matters dealt with by Mason J.A., which
as he said, were the major findings of fact. In-
sofar as the Appellant succeeds in relation to any
of those findings, it is submitted there would be
a necessary reversal of relevant consequential
minor findings set out in Appendix II. If the
major findings are not disturbed in any way, then
there is little point in looking to the other

matters dealt with in Appendix II.
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162, Criticism of Court of Appeal'!s Approach.

Before dealing with the principal findings in
this way however the Appellant puts a general sub-
mission. The method adopted by Mason J.A. of
examining individual findings is clearly useful.
However, it is submitted that it is not sufficient
merely to deal with each finding more or less in
isolation from the others, as broadly speaking each
of the Judges of Appeal did. It is submitted that
once having reviewed the main findings, and having
reversed some of them, the Judges of Appeal should
then have considered the conclusions at which Street
J. would have arrived had he been able to come to
the same conclusions as the Judges of Appeal. For
instance, if Street J. had at his disposal, in ad-
dition to the unchallenged findings that he made,
the facts that Armstrong was not a reluctant ven-
dor, but a very anxious one, that Barton did asso-
ciate Armstrong's threats with his wish to have
the contract agreed to, and that Armstrong had been
responsible for having him watched and followed
(these facts all being inferences drawn by the
Court of Appeal and not by Street_J.) his whole
approach must have been different, above all in re-
lation to Barton's motivation at the time of sign-
ing the agreement, the likelihood of Armstrong
threatening Barton on the 16th January, and the
absence of !'commercial necessity'! as a reason for
Barton entering into the agreement. But the
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approach of Mason J.A. never rose above atomistic
analysis. Having taken all the pieces apart
separately he did not attempt to put them together
again as Street J., would have done had he had the
extra data to take into account which became avail-
able to the Court of Appeal. The findings which
Street J. made which were adverse to Barton were
all in some degree influenced by the very infer-
ences which the Court of Appeal said he had incor-
rectly drawn. It is submitted that failure to
reconsider the whole situation in this light was
either error in law, or such a defect in procedure
in the Court of Appeal'!s approach as to leave it
open, in this final appeal, for the reconsidera-
tion the Appellant requests. Alternatively the
case is of such an unusual nature as to require re-
consideration. Having said this, it is now neces-
sary to return to the individual findings as dealt
with by Mason J.A,.

163. PFirst finding: Did Barton believe Landmark

Worthless?

The first finding dealt with by Mason J.A.
was Street J.!s finding that Barton did not be=-
lieve that Landmark was worthless after 10th Decem-
ber, 1966. If the analysis of the evidence con-~
cerning the commercial aspect of the whole trans-
action which has been made in preceding paragraphs
is correct, it demonstrates that both Armstrong
and Mr. Smith, during the period from approximately
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10th December, 1966 until the consummation of the
transaction in mid-January, 1967 took a most gloomy
view of Landmark's future. It is submitted that
this view was correct and that there is equally as
much reason for Barton holding the same opinion as
there was for Armstrong and Mr. Smith to arrive at
ite One matter that is explained by an acceptance
of Barton's assertion that he thought Landmark was
worthless after that date, is the otherwise inex-
plicable fact that Armstrong in addition to threat-
ening Barton with death if he did not enter into
the transaction, believed that Barton would not
enter into the transaction unless so threatened.
That is, it is submitted, it was obvious to Arm-
strong that the only way out of his impending
financial disaster was by means of the transaction
with Barton and Landmark, and it was so obvious to
him that Landmark would fail, that he took it for
granted that Barton must take the same view and
consequently must be subjected to threats and in-
timidations in order to enter into the transaction.
Barton was accepted by Street J. as a competent
businessman and it is submitted that there is no
reason at all for refusing to accept his assertion
that he had arrived to the same conclusion in rela-
tion to the future of Landmark as had both Arm-
strong and Mr. Smith.

164, Mason, J.A., whose opinion was that Street
J.!'s finding was correct, based that opinion on
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12/4177

12/1475

12/4175

12/1176

12/4176

several matters. He acknowledged that the Appel-

lant recognised that Landmark's prospects of suc~-

cess depended on further finance of which there was
no certainty and that on 13th December, 1966, the

Appellant was despondent about the future of the

company, but accepted the following as contrary

indications:
(i) Barton had persuaded himself he was coerced
into the agreement against his will

(ii) Barton had made strenuous effort to obtain
other finance.

(iii) Barton had given confident assurances to fin-
anciers in connection with the company!s
prospects,

(iv) Barton had made statements at the conclusion
of the transaction to persons indicating con-
fidence in Landmark.

(v) Mr. Bovill was confident that Landmark could
obtain further finance.

165. Tt is submitted that the first four of the

above elements do not justify the conclusion when

all the circumstances of the case are considered.

Barton's fear of Armstrong at the general meeting

on 2nd December, 1966 was such that he had three

armed body-guards present; his knowledge of Arm-~

strong's character must have led him to expect a

violent reaction from Armstrong upon learning of

the news (about 8th to 10th December) that U.D.C.

had withdrawn its finance with possible calamitous
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consequences not only to Landmark, but also
Armstrong.

166, Then on the 1lhth December, 1966, he received
a demand to buy Armstrong's shares (inter alia) at
a price approaching double their then market wvalue.
It is an unchallenged finding of fact that he was
in fear of Armstrong at this time. It is also the
fact that eventually he entered into this disas=-
trous transaction. It is submitted that the
thought must have been present in his mind from the
14th December onwards that he would, as he even-
tually did, submit to the pressure. So there must
have been two thoughts in his mind; that the com-
pany would fail and that nevertheless he might be
forced to stake his own commercial future on that
of the company. With these two thoughts in mind,
no doubt he would hope to resist the demands of
Armstrong, but realising he might capitulate to
them, would prepare to fight for his own financial
existence and that of Landmark in the event that
he did submit to Armstrongt!s threats.

167. In such circumstances it is readily under-~
standable why, having communicated his despondence
and despair to Mr. Bovill on the 13th December,
later he should have been somewhat more optimistic
with Mr. Bovill whom as a co-director of Landmark
he would have to persuade to go through with the
transaction if he (Barton) eventually gave in to
Armstrong and agreed to it. Essentially, what is
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overlooked by reliance upon the five elements set
out in paragraph 164 as supporting the finding of
fact is the psychology of even the clearest-~headed
and strongest minded person who is subjected to
pressure of the kind exerted by Armstrong on Barton.
Even a cold and objective person, capable of calcu-
lation under great strain, nevertheless may be
fearful in such circumstances and, as was found by
all Judges in the present case, Barton in fact was
in fear. The objective person in these circum-
stances recognises that he may give into the fear
and prepares as best he can to deal with the pre-
dicament in which he will find himself after hav-
ing bowed to the force he foresaw he might not

withstand.

168. It is to be expected that a person seeking

finance from financial institutions will put a
brave front upon his application for money, no mat~
ter what his private opinion may be. Also it is

to be expected that Barton after completing a
transaction which linked his fortunes inextricably
with those of Landmark would express confidence to
all concerned in the company. It is also to be
expected that he would try to persuade his fellow
directors to do their best for the company by in-
stilling optimism into them.

169. A matter which weighed heavily with the Trial
Judge and with the Court of Appeal was the notion
that Barton believed that if Armstrong could be
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removed from the Board of Directors and his shares
acquired, finance could be obtained, the Paradise
Waters project would be a great financial success
and the company would be saved. Two remarks made
by Barton to Grant and Smith shortly after the
agreements were executed are used by their Honours
to justify the existence of this notion. The
Appellant submits that guite undue weight was given
by their Honours to these remarks and that in the
light of the whole circumstances the two remarks, 10
when properly understood, cannot support the notion

whichy, it is submitted, is unrealistice.

170, _While it is true that a financier may mnot

prdvide finance for a company where there is con-

flict amongst the Board Members, no realistic busi-
nessman would think that the mere resolution of

that conflict would immediately result in offers of
finance for the company's project. Even less could

it be thought to do so where the resolution of the
conflict involved disposing of liquid funds and 20
assets of the company and otherwise entering into an
unrighteous and unprofitable agreement such as it

is submitted occurred here.

171. Tn any event U,D.C. had offered all necessary

finance and confirmed that offer by letter. Its
solicitor had in person assured the general meeting
of the availability of such finance. This was at

a time when U.,D.C. was well aware of the contention
which existed between Armstrong and the other Board
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members, that Armstrong owned substantial numbers
of shares in the company and that Armstrong would
remain on the Board, as he did not come up for re-
election after the general meeting had been held.

No further public dissension occurred amongst the

board members between the date of the Annual General

Meeting and the date when U.D.C. withdrew its of-
fer of finance nor is there any indication of any
other particular event likely to affect U.D.C.'s
attitude. It is submitted that the withdrawal of
the offer of finance can only have been caused by a
realisation on the part of U,D.C. that if it pro-
vided further moneys it would be committed so far
that it would have to continue with the project no
matter what happened. It was the realisation that
there was insufficient equity or risk capital in
the project that caused U,D.C. to reconsider its
offer and not any dissension amongst board members.
Consequently it cannot reasonably be inferred that
the resolution of the conflict, let alone the buy-
ing out of Armstrong at great cost to the company,
the giving to him of securities which otherwise
might have been available to U.D.C. or some other
financier, the arming of him with a weapon to wind
the company up at the latest in twelve months time
and the destruction of the shield which the com-
pany had until then enjoyed constituted by the

risk to Armstrong's investments, would lead U.D.C.
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or any other. financier to lend the large sums re-
quired to save the company from doom.
172. As the Appellant himself put it -
"As at 13th January 1967 I had one more rea-
son to believe that no finance can be ob-
tained; because of the Managing Director of
a public company - his life is threatened at
a time when the company itself publicly has
been damaged - just was not really prospect
of obtaining money from anywhere." 10
To have complained to the company!s solicitors be-
fore the agreements were signed would certainly
have resulted in those solicitors refusing to cone-
tinue with the agreement and the threat of immi-
nent death, as Barton believed, being carried out.
To have complained to the solicitors after the
agreement had been executed or to have complained
to Mr. Smith or to Mr. Grant would, as Barton no
doubt believed, have resulted in rumours throughout
the city because of the sensational nature of the 20
complaint which would have been sufficient to dis-~
courage any financier who might, hopefully, have

been persuaded to lend money to prevent what ap-

peared inevitable disaster.

173, It must have been plain not only to Barton

but to all, on Friday, the 13th January that Mr.

Smith, who had been conducting an investigation

into the company'!s affairs, who thought that the

company ought not to pay a dividend, that liquida-

tion was not out of the question, was unconvinced 30
that finance was obtainable and he was proposing

to abandon his intention of becoming chairman of
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directors was, to say the least, spectical of the
company'!s chances of survival. Barton, aware that

Mr. Smith was close to the centre of the financial

and business life of the city, had to put on a

brave front. If Barton believed Mr. Smith when he

was told on the morning of the 18th January that

Mr., Smith had not attended the meeting to be ap-

pointed as chairman simply because Armstrong had
withdrawn the condition that he should joint the

Board, then the news must have been welcome to 10
Barton in omne respect, at least, for until then he

could only have thought, (Mr. Grant and Armstrong

having concealed from the company Mr. Smith's de-~

cision not to join the Board) that Mr. Smith’s re~
luctance flowed from his expressed doubts as to the
financial stability of the company. Once that ap-

peared not to be the case Barton had to seize the
opportunity to leave Mr. Smith with an impression

of confidence and optimism and avoid discussing

why he had not joined the Board. 20
174. The statement made to Mr. Grant "now we have

got rid of Armstrong nothing will stop us «.."
cannot safely be used to support the notion that
Barton regarded the removal of Armstrong as being
a panacea for the ills of the company when the
detailed effects of the Deeds executed at the time,
of the mortgages granted and the consequences of
default under those mortgages are appreciated. It
is submitted that their Honours overlooked the
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presence in the evidence of documents which plain-
ly indicate that Grant!s firm had a substantial
claim against Paradise Waters Sales. That is dis-
closed in Exhibit 38 and in Exhibit 7 and in
Exhibit 58 and in Exhibit 56. Thus Grant had a
claim certainly against Paradise Waters Sales and
by the Deed between that company and Southern
Tablelands of the 17th January 1967 (Exhibit "T")
the whole of the sum of $300,000 therein mentioned
became due and payable (Clause 4(ii)(a)) if execu-
tion was levied against the company or it went

into liquidation or was wound up or was the subject
of a scheme of arrangement or official management
or the like. Similarly the Deed between Landmark
and Southern Tablelands of the same date made
Landmark Principal debtor for the $300,000 lent to
Paradise Waters Sales and made the whole amount be-
come due (clause 9) in the event of execution being
levied against it or it going into liquidation or
being the subject of a scheme of arrangement, offi-
cial management or the like. The same consequences
flow from the provision of a deed between Landmark
and Southern Tablelands of the same date in which
Landmark is referred to as the "Lienor".

175.  Barton, of course, knew that Mr. Grant was
Armstrong'!s solicitor and a director of Southern
Tablelands. What he referred to, according to Mr.
Grant immediately after signing (inter alia) the
Deeds which have just been mentioned were the two
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debts which Mr. Grant could immediately enforce
against the company thus causing it to go into de-
fault under the Deeds and oblige it to pay the
$300,000. Those two debts were the dividend which
had been declared but not paid - Mr. Grant was a
shareholder in Landmark - and the amount of costs
outstanding. It is extraordinary that Barton
should have executed deeds purporting to allow the
companies a year to pay the $300,000 to the Arm-
strong company knowing that another creditor, Mr.
Grant, who was firmly in the Armstrong camp could
by simply petitioning to wind up the company or by
cbtaining judgment and issuing execution cause the
$300,000 to become immediately payable. That he
had not overlooked this possibility is obvious
from his direct reference to the debts which Mr.
Grant was able to enforce.

176, The statement, !'now we have got rid of
Armstrong nothing will stop us! was made in direct
association with a reference to paying debts which
could be used to bring the company down. The con-
versation is plainly open to the inference that
Barton was seeking to appease and, perhaps, bluff
slightly, a creditor who might with one stroke
sever the tenuous grip on survival which the com-
pany still had.

177. Jacobs J.A, did not expressly address him-

self to the first finding dealt with by Mason J.A.

1%ﬂKE7- He indicated that he was not disposed to alter
8
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12/4234

any of the primary findings of fact of Street J.
although he felt there were certain inferences
drawn from those findings which should be altered.
He did however state in an unqualified way that at
the relevant time he himself regarded the company
as worthless without finance. Taylor A=-J.A. re-
ferred in his judgment to the Appellant'!s conten-
tion that Street J. should have found that Barton
was aware the shares in Landmark were worthless as
from the middle of December, 1966, but without
examining the reasons in support of the submission,
contented himself with saying that it was contrary
tc the facts accepted and findings made by Street J.

178, Second finding: Was Armstrong responsible

for the watching and following of Barton?

The second finding dealt with by Mason J.A.
was Street J.'s finding that the evidence did not
establish that Armstrong was responsible for the
watching and following of the Appellant which oc-
curred in November and December, 1966. Mason J.A.
was satisfied that the inference should be drawn
that Armstrong was responsible for the activities
referred to, accepting inter alia, that Hume had
watched Barton's house on one occasion and his
office on another occasion, upon Armstrong'!s orders.
Jacobs J.A. did not deal specifically with this
particular finding. Taylor A=-J.A. found that
Armstrong was responsible for the watching and
following of Barton by Hume and Novak,
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179. Third finding: Did Armstrong threaten Barton

on 7.12.667

The third finding dealt with by Mason J.A.
was Street J.!'s finding that Armstrong did not
threaten the Appellant with physical violence on
7Tth December after a Board Meeting of Paradise
Waters Sales. Barton was the only witness who
gave positive evidence of the threats on this oc-
casion. His evidence was not accepted primarily
because Street J. thought he should not accept it
in the absence of evidence from other persons pre-
sent. The Minutes of the Meeting show that Mr.
Bovill was present and he was asked no questions
either in chief by counsel for the Appellant or in
cross~examination by Counsel for the Respondents.
As noted by Mason J.A., however, Mr, Grant, Arm-
strong'!s solicitor, was also present at the meet-
ing, was called as a witness and gave no evidence
denying the making of the threat., Mason J.A. did
not consider this circumstance of sufficient weight
to displace the conclusion of Street J. on the
issue., It is submitted, however, that ass

(i) Barton was accepted by the Judge as a witness
who at the least was endeavouring to tell the
truth; although his memory may have been
distorted by subsequent brooding over events,

(ii) It was found that Armstrong was threatening

Barton in this periodj;

(iii) Counsel for Armstrong refrained from asking
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Mr. Bovill or Mr. Grant any questions on the
matter,
(iv) The only matter in denial was the worthless
assertion of Armstrong
the proper conclusion on the probabilities, was in
favour of what the Appellant contends. Jacobs
J.A. did not deal specifically with this incident,
Taylor A-J.A. did, refusing to interfere with
Street J.'s finding on grounds that appear at bot-
tom to be the same as those of Mason J.A.

180, Fourth finding: Did Armstrong threaten

Barton on 14,12.667?

The fourth finding dealt with by Mason J.A.
was the finding of Street J. that Armstrong did
not threaten the Appellant on 1l4th December, 1966
in a conversation outside a Board Meeting of one
of the Paradise Waters companies that unless he
agreed to purchase Armstrong's shares in Landmark
and the Paradise Waters companies and to pay off
the money owing to the Armstrong companies, he
would be "fixed". Mason, J.A., in the language
he used in his judgment in relation to this find~
ing does not appear to be asserting that he agrees
with it but simply that he had not been persuaded
that the finding was incorrect. Prior to making
this observation he had stated the reasons given
by Street J. for his finding, without particular
comment. When those reasons are examined, they
appear to have two principal features. The first
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is the lack of corroboration. Substantially the

same reasons are advanced by the Appellant why this

is not a convincing approach as were set out in
relation to the previous finding dealt with by

Mason J. A. and are therefore not now repeated. The

second element is that Street J., was not persuaded

in general that:-

(a) There was a relationship between the watch-
ing and following of Barton and Armstrong,
and

(v) Armstrong!s threats were not related to the
business transaction.

In both theserespects he was held to be wrong in

the Court of Appeal. If the events of the 1l4th

December, 1966 are looked at in the light of the

findings that at that time Barton was being watch-

ed and followed at the direction of Armstrong, and

Armstrong's threats were directed to his business

intentions quo Barton, it is submitted that when

Street J. said that Armstrong may well have threat-

ened Barton on 14th December, he would have gone

onto find not that there was nothing to support

Barton!s claim that the threat was directly and ex-

pressly related to a requirement that he enter into

an agreement with Armstrong, but that the probabili-
ties were, assuming Armstrong threatened Barton on
14th December, that it was in connection with the

business situation which existed between them,
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181. The Appellant also points to an inconsistency
in the judgment of Street J., not adverted to by
Mason J.A. in his comments on the question, in that
Street J. said that he did not accept Barton's
claim to have been threatened on l4th December,
nevertheless earlier on the same page he had said
that Armstrong may well have threatened Barton on
14th December. It is submitted that some uncer-
tainty was shown by Street J. in relation to this
finding and that given the facts, as subsequently
found by the Court of Appeal, that the watching and
following were prompted by Armstrong and the threats
were connected with Armstrong'!s business intentions
towards Barton, he would have had no hesitation in
accepting Barton's evidence. Again, Jacobs, J.A.,
did not deal specifically with this finding and
Taylor A-J.A. adopting a different approach from
that of Mason J.A. said he did not think the find-
ing open to question.

182. Fifth Finding: Was there a Plot involving

Armstrong?
The fifth finding dealt with by Mason J.A.

was Street J.'s not being satisfied that Armstrong

initiated or was implicated in a plot, involving Hume

Novak and Vojinovic, to have Barton killed or injur-
ed. Mason J.A. agreed with Street J. in thinking
the burden of proof on this issue had not been dis-
charged because in Mason J.A.'s view:

(i) The case was one of surmise and suspicion
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(ii) Although there was some evidence, it was not

sufficient to substantiate such a grave charge

(iii) He should not interfere with Street J.'s view
(that he was not satisfied) concerning the
Hawkesbury incident.

(iv) He should mnot interfere with Street J.!'s find-
ing concerning the written record of interview
with Hume in January, 1967. One reason for
refusing to find the existence of the written
record of interview was the failure of Barton 10
to call as a witness his son who he said also
saw it.

183. As to these criticisms, it was established

that Hume was the agent of Armstrong and the evidence
supports the description of him as Armstrong's
"strong-arm man", Both Mason J.A. and Taylor A-J.A.
were satisfied that the watching and following of
Barton by Hume were engineered by Armstrong.
Similarly there is abundant evidence to show the
close association of Hume with Novak. Novak was 20
frequently employed by Hume, at times saw him al-
most daily, drove his car for weeks at a time and
lived at Hume's premises from time to time., Hume

was concerned in his cross-examination to deny that
he used Novak for anything but odd jobs or in divorce
work and was caught out in complete and deliberate
lies concerning this aspect. Although Vojinovic's
evidence is that of a common criminal and thus un-
reliable, no reason has been suggested to doubt his
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assertion that he was in the company of Novak con-
tinually during the period immediately preceding

the meeting by Vojinovic with Barton and the making
of the threats by Vojinovic to Barton. He and Novak

were driving around during this period in Hume's car.

184k, As to the Hawkesbury incident, it is submitt-~

ed that a close consideration of the evidence should
lead to the drawing of an inference opposite to that
drawn by Street J. It is submitted further, however,
that although a favouratle inference to the Appel- 10
lant in this respect would be of assistance to his
case, it is mnot of essential importance; nor is it
of critical importance if the finding stands. As

to the non-calling of Barton's son, a very young

man, it is conceded that it is a matter fit to be
taken into consideration, but its importance must
vary according to the weight or otherwise of the
other evidence.

185. The chief matter upon which the Appellant re-
lies is the evidence concerning the written record 20
of interview. Barton's evidence was that on 11lth
January 1967 he saw a written record of an inter-
view by Sergeant Wild with Hume. Sergeant Wild and
Hume both maintained that it was impossible for
Barton to have seen such a document, first because
the interview it purported to record did not take
place until about 18th January, 1967 and secondly
because nc written record was made of that interview
when it did take place. There is evidence to suggest
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that Barton had a good memory and this was a fact

known to his business associates. In the course of

the lengthy evidence he gave at the hearing, he

showed some lapses of memory but a;so showed a con~
siderable capacity for remembering dates of the

Beard Meetings of the many companies with which he

was associated, what was decided at the meetings and

what the Minutes contained. In general, with one

notable lapse his recollection of business details

was shown to be exceptionally good. 10
186. Subpoenas were directed to all likely wit-

nesses to produce the record of interview at the

very beginning of the Plaintifft!'s case. After it

became clear that the Police could not or would not
produce the document and that any knowledge of its
existence was denied, Barton set down from his own
recollection those questions and answers which he

could then recall. He did this early in the case,

before Sergeant Wild, Hume or Detective Constable
Follington had given evidence. 20

187. Exhibit 29.

The document he thus created became Exhibit
29, tendered in evidence by Counsel for Armstrong.
Appendix III to this case sets out questions and
answers from Exhibit 29, those parts of Sergeant
Wild's evidence which relate to such guestions and
answers, and those parts of Hume's evidence deal-
ing with the same questions and answers. For ease
of comparison, the method adopted is first to set
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out the question and answer as it appears in Exhi-
bit 29, then the gquestion as put to Wild and his
reply and then the question as put to Hume and his
reply in parallel columns. The appendix also con-
tains, after setting out the parallel columns show-
ing the similarity between Exhibit 29, what Wild
said and what Hume said; some further answers of
Hume relating to events referred to in Exhibit 29.
188. Tt is submitted that upon careful considera-
tion of what was said by Barton to have been in the
document in comparison with the evidence of Wild
and Hume and, in the light of the evidence as a
whole, of what Barton could and could not have
knowvn at the time he was giving his evidence, it
emerges that there are a number of matters appear-
ing in Exhibit 29 which could not be the result of
invention and could only be the result of Barton
having seen a document of the type of Exhibit 29.
None of the Judges reached this conclusion. It is
however, open to an Appellate Court, it is submitt-
ed, if the Appellate Court is convinced that there
are matters in Exhibit 29 which could not have come
to Barton's knowledge in any other way than that
sworn to by him, to find that Barton must have seen
such a document at or about the time that he swore

to.

189. Once that conclusion is reached, a number of

matters fall into place. First, the strange be-
haviour of the Police remarked upon by Street J.
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and Mason J.A. and all the strange and otherwise
inexplicable inconsistencies in the Police evidence
can be accounted for. The explanation is that they
were lying when they denied the existence of Hume's
statement. Second, the strange halt in Police in-~
vestigations almost immediately after obtaining
Vojinovict!s statement can be explained. Street J.,
and the Court of Appeal in refusing to depart from
his view; were left in the situation of saying that
for some reason which could not be explained, the
Police, although they had a very serious complaint
before them and although they had evidence from
Vojinovic concerning the persons involved in the
incident which on any view merited quick and care-~
ful investigation, did nothing at all about the
matter. Sergeant Wild's superior officer, Detec-~
tive Inspector Lendrum said that Sergeant Wild was
a very competent Police officer and that it would
have been 'most desirable! if a written record of
interview with Hume had been obtained.

190. Once it is accepted that Humet!s statement
existed, it means the Police had in their hands
evidence that Armstrong was engaging criminals and
other persons to “"do Barton over a bit ... frighten
him and «.. tell him that there was more to come'".
(Exhibit 29.) That the Police then did not carry
out their duties, and in fact dropped any effective
iﬁvestigation at all, seems indisputable. It was
suggested to Sergeant Wild (who resigned from the
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Police Department before the hearing before Street

J. concluded) that he had been bribed by Armstrong

- to stifle the investigation. Wild denied the sug-

gestion,

191, It was to be inferred from Hume!s evidence
that he had told Armstrong promptly of the allega=~
tions Vojinovic was making. Thus Armstrong knew
of a damaging accusation against him, knew also (if
Hume had made a statement such as Exhibit 29) that
there was evidence against Armstrong, knew that
policemen could be bribed and evidence suppressed
and, in fact, the police investigation began,
stopped and evidence disappeared. It is submitted
that the circumstances point to only one conclu-
sion - that Armstrong was the moving figure in the

plot alleged.

192, Jacobs J.A. thought it "extraordinary" that

Sergeant Wild was as "inactive and dilatory" in his
investigation as he said he was. He commented

that that on the facts found by Street J., there
was no attempt to interview Hume until 18th January
and no statement or record of interview ever taken
from him; nor was there any attémpt to interview
Armstrong. Jacobs J.A. again said that the situa-
tion was "indeed an extraordinary" one. However,
because of view he took of the function of the
Appellate tribunal he said he did not think it pos-
sible for the Court of Appeal to interfere with the
finding.
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193. With reference to the same matter, Taylor
A-J.A. said that Street J.!'s finding that there was
not sufficient evidence to involve Armstrong was in
his opinion clearly right. He continued that there
was not "any direct evidence" that Armstrong had
anything to do with the Vojinovic incident or the
plot alleged by Vojinovic to have existed. He
later said that his own opinion on the matter would
be to hold to the contrary of there being any such
conspiracy.

194, The comments of Taylor A~J.A. on the question
of Exhibit 29 highlight the difficulty in the case
relating to this issue. Street J. was critical of
Sergeant Wild and Detective Constable Follington
and, in general, disposed to accept what Barton
said, subject to safe guarding himself against the
effects of homnest but perhaps erroneous reconstruc-
tion. This attitude of the trial Judge to the
Police evidence on the one hand and Barton'!s evi-
dence on the other raised the difficulty of the
Judge'!s simultaneously not being satisfied with
the existence of Exhibit 29, not accepting the
Police evidence, and (subject to the stated qualifi-
cations) accepting Barton!s evidence. Street J. did
not deal with this difficulty and simply left the
matter up in the air (that is so far as the ques~
tion of credit of the witnesses was concerned).
Taylor; A-J.A. did not resolve the difficulty
either, but it is submitted, perhaps compounded it
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by adding his own view of Barton, namely that he
could not possibly perform the feat of memory re-
quired to reproduce Exhibit 29 as he did; this
finding of fact clearly coloured his attitude to
this guest. It is a finding of fact not made by
Street J. and one which on the principles enunciat-
ed by Taylor A=-J.A. concerning the manner in which
the Judges in the Appellate Court should approach
questions of fact was not open to him. It was with
the aid of this extra fact which he found for him-
self inconsistently (it is submitted) with his
avowed approach to the matter that he arrived at
the eventual conclusion that Exhibit 29 was not
reliable for the purpose of determining the parti-
cular issue. It is respectfully submitted that
this finding (the fifth in Mason J.A.!'s list)
should be reversed.

195. Sixth and seventh findings.

The sixth and seventh findings dealt with by

Mason J.A. were as follows:-

6. That the appellant did not in a telephone
conversation with Mr. Smith on ‘Friday, 13th
Janmiary 1967 in response to a statement that
unless the documents were signed and exchang-
ed that day, say "I am not prepared to sign
or exchange the document on behalf of myself,
and also I am not prepared to advise my co-
directors on behalf of Landmark Corporation
to do so",
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T That the appellant did not in a conversation
with Mr. Bovill on Friday, 13th January, 1967
say to Mr. Bovill, "It is a bad business. It
is risky. We should not execute these agree-
ments ... I don't believe the finance will
necessarily be forthcoming".

126. Mason J.A. prefaced his remarks concerning

these findings with the observation that they were

related to the finding concerning Landmark being
worthless in Barton's belief after 10th December,

1966, If the appellant!s submission is accepted

that Barton did have such a belief, then it is sub-

mitted that these two findings should be reversed.

Even if the 'no belief in worthlessness! finding

is not reversed, there are still powerful arguments

why these two should be.

197, Mason J.A. refers to the appellant!s argument

in support of his contentions concerning the conver-

sation with Mr. Smith on Friday, 13th January, 1967,
to the effect that Mr, Smith in his evidence corro-
borated what Barton had said. Mason J.A. sets out
part of the evidence of the cross—-examination of
Mr. Smith upon which the Appellant relies. His

Honour however, then goes on to say that he thought

Street J. regarded the answer and he himself regard-

ed the answer not as one assenting to the substance

of the question put to him, but as a statement that

Barton apprcved of the agreement subject only to its

form being examined by the Solicitors.

1350

10

20



Records

344205
628

198. It is respectfully submitted that when the
whole of Mr. Smith's examination on this aspect is
read (and it is all in examination in chief) it
becomes clear that his answer was really intended
to mean that Barton had indeed said something to
him along the lines of what was put to him in the
question and that his answer consists of three
parts; the first part, where he is saying that he
remembers the conversation but differs from Barton
as to the date on which it occurred, placing it on
the Wednesday preceding the Friday on which Barton
had placed it; +the second part where he begins

to add his own recollection to his assent to a re-
mark of that kind having been made to him by
Barton, and a third part (the Jast two sentences of
the answer) which may have been a commentary of his
own or may have been a further recollection, al-
though stated in indirect speech, of what was said
by Barton.

199. VWhether or not the third part of the answer
was comment or recollection, the answer seems
clearly to be at pains not to contradict anything
of what had been put to him as having been said to
him by Barton. The interpretation put upon the
answer by Street J. and Mason J.A., however, in-
volves Mr. Smith in a contradiction of what Barton
had said, and it is submitted that this was some=-
thing rlearly not intended by the witness. This
approach gains substance when it is noted that
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Mr. Smith himself gave contradictory answers about
the days of this week - at one stage in chief he
said he did not speak to or see Barton between Tues-
day 10th and Friday 13th January; when he was ask-
ed whether he had the conversation in guestion with
Barton on the 13th, he said, 'I believe it was on
Wednesday 11lth'.
200, Jacobs J.A. did not examine the finding in
the same way as Mason J.A., but seems simply to have
accepted it as a primary finding of fact with which
he did not feel himself entitled to interfere.
201. Taylor A-J.A., in his discussion on this find-
ing again reveals (it is respectfully submitted) an
inconsistency in his approach. As he embarked on
a discussion of the events of 13th January he said
he accepted Street J.'s findings on Barton's account
of his mistake about the date Smith opened negotia-
tions but then contradictorily added -
"T have had difficulty in appreciating how
the moving forward of these events from
December to January could have been other
than deliberate."

He said nothing more, specifically, about Barton's

conversation with Smith on this day.

202. Tt is submitted that it appears from this,

and other passages subsequently to be dealt with
that Taylor A-J.A. formed a more adverse view of
Barton's credit than Street J., and notwithstanding
his acceptance, at an intellectual level, of Street
Je's findings, his attitude to factual matters was

thereby somewhat distorted.
137.
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203. TIn dealing with finding 7, Mason J.A. partly

stated the Appellant's arguments. In order to
state the Appellant'!s contentions in answer to the
reasons advanced by his Honour for not interfering
with the conclusions of Street J. on this aspect,
it is necessary to return to the judgment of Street
J. He had accepted Mr. Bovill!s evidence as being
truthful and with the exception of one day, re-
liable.
204, The evidence from which Street J. took the 10
9/3188 quotation at 3188 from Bovill's account of his con—
2/437  versation with Barton appears at 2/437. Street J.
gave reasons for his finding that the conversation
happened earlier than Mr. Bovill!'s recollection
placed it. In summary his reasons were:
9/3188~9 (i) Counsel suggested the date.
(ii) Barton had some optimism regarding re=-
9/3190 arrangement of Landmark affairs.
(iii) No step was taken to cancel the meeting ar-
%@l90 ranged with Mr. Smith on the 13th January 1967. 20
(iv) The evidence given by Mr. Smith of the meet=
9/3191 ing of the 13th January 1967 (an extract from
which was included in Street J.'s judgment).
9/3192 (v) The long and late conference between Messrs.
Solomon and Grant.
2ﬂﬂ92 (vi) Mr. Solomon's current instructions.
205. But as to (i) in the preceding paragraph, and
generally, Counsel did not suggest anything to Mr.
Bovill at or prior to the part of his evidence at
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2/437 line 26 concerning the phrase "the first set
of agreements" which appears in his answer. This
phrase had not been used by Counsel or witness in
any of the preceding part of Mr. Bovill'!'s examina-
tion in chief. It was therefore a spontaneous re-
collection of Mr. Bovill and cannot be placed in
the same category as the date which Street J. was
quite right in saying had been referred to by Coun-
sel before the witness himself mentioned it. The
significance and true meaning of the phrase "the
first set of Agreements" emerged clearly in cross-
examination where Mr. Bovill mentioned an agreement
early in January which was "thrown out", and said
that the only earlier proposal was one:s

"in the first week of January that I recall,
which was thrown out (lines 10-12)

On the same page he said (lines 13-16) that the
agreement was fairly similar to the one subsequent-
ly accepted = he said that he could not recall what
difference there was in it. At line 21 he said
that there were no other proposals.

206, It thus appears that the cross-examiner
(Armstrong's Counsel) elicited unprompted details,
additional to the original spontaneous reference

to "the first set of Agreements" which were sub-
stantially correct, to the effect that there was

a proposal in the first week of January (as there
was) which was thrown out, (which is correct in one
view if the draft and final clauses 15 are com-

pared), and that there was no earlier proposal
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(and only one later one) and that it was after the
first one that the conversation with Barton took
place. He was also right in saying the two propo-
sals were similar., Once Street J. accepted that
the conversation took place, as he unequivocally
did, it can only have taken place, it is submitted,
after the 9th and before the 16th January.

207. As to (ii) in paragraph 204 above, it is sub-
mitted that the contentions already urged relating
to this aspect of the situation show that in view
of the commercial state of affairs generally, the
opinion of Mr. Smith, the opinion of Armstrong and
of what Mr. Smith said on the 13th himself (doubts
about finmance from U.D.C.) Barton could only have
been optimistic about the chance of finance on a
completely unrealistic and unlikely basis and the
probabilities are that he was not.

208. As to (iii) in paragraph 204 above, it is sub-
mitted that the reason given is of little weight,
when Mr. Smith's evidence of what happened at the
meeting is taken fully into account. This evidence
is conveniently set out in the Judgment of Street J.
At line 34 Mr. Smith referred to the fact that the
possiblity of finance from U,D.C. still had to be
proved to Hawley and himself. At line 47 his part-
ing words to the gathering were that he felt the
negotiations would be successfully completed. It
is thus clear that at that time nothing had been
settled or agreed in any final sense. Mr. Smith
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was expressing confidence that there would be a
successful negotiation but doubt about finance

from U.D.C. There was no more point in cancelling
the meeting than holding it. If Barton was going

to defy Armstrong's threats, his best method might
well be to temporise and procrastinate rather than
make his intention absolutely clear to Armstrong at
once. Whilst doing so, however he would not be
human if he did not have in mind the possibility
that he might capitulate, and thus realise that he 10
had to keep up an optimistic front so that in the
event of capitulation, he could at least do his best
to save what he could from the wreckage of Landmark,
even if that should prove to be a hopless task as
his objective reasoning powers led him to believe.
Similar reasoning applies to (iv), (v), and (vi)

set out in paragraph 204 above.

209. Jacobs J.A. did not deal specifically with
the findings but Taylor A-J.A. did. His reasoning
was in essentials the same as that of Mason J.A. al- 20
though he did not go into the same detail. The
appellant's submissions concerning the manner in
which Taylor A-J.A. approached the findings are
also in essentials the same as those which have al-
ready been put concerning Mason J.A.!s reasons.
However, in addition, it may be said that the rea-
soning of Taylor A-J.A. more clearly shows what,

it is respectfully submitted, is the fallacy in the
finding of Street J. concerning the date of
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Mr. Bovill's conversation with Barton. Taylor
A-J.A. recognises and accepts that Street J. found
that the conversation did take place. Taylor A-J.A.
then acknowledged that "the earliest time Barton
could have seen draft agreements would have been
in the week of the 13th January" and remarked that
the Court had been much pressed with the argument
that this circumstance placed the conversation in
that week. Taylor A-J.A. then referred to the re-
mark by Street J., in his Judgment that notwith-
standing that the terms of the conversation as de-
posed to by Mr. Bovill referred to the first set
of agreements and the execution of "these agree-
ments" Mr. Bovill had no clear recollection of hav-
ing seen either a form of agreement or a draft on
any occasion prior to 18th January 1967. Taylor,
A-J.A. rightly said that if that finding of Street
J. was correct, then there was no effective tie be-
tween the time Mr. Bovill saw the agreements and
the conversation.

210. However, Taylor A-J.A. did not examine
Street J.!s statement that Mr. Bovill had no clear
recollection of having seen either a form of
agreement or a draft on any occasion prior to 18th
January 1967. The only portion of Mr. Bovill!s
evidence upon which the trial Judge could have
based this finding, so far as the appellant has
been able to see, is some evidence given during
cross=examination of Mr. Bovill. It is submitted
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that this evidence should be read bearing in mind

that Mr. Bovill had, unprompted, volunteered in

chief a comment about "the first set agreements

that were prepared" and that Street J. regarded

him as a truthful witness. The evidence in cross-

evamination is as follows:-

ﬂQ.

Now would you tell me to the best of your re-
collection when you first saw the proposed

deed in written form? When did you first see

the proposed deed in written form? 10

I am very hazy cn when I saw the proposed
deed in written form. I cannot recall whe-
ther Barton showed me an outline of it -~ a
precis = or whether the first time I saw it
was when the Solicitor arrived with it. I
think it could have been when the Solicitor
arrived with it for execution.

Well now, prior to that had you seen any
draft of the Deed?

I camnot recall having seen a draft of the 20
final one, no.

Or the draft of any earlier one?

I think I had seen only early in January
which as I said before, was thrown out. I
think I had seen some draft. It may even
have been a precis also. I can't recall it.

Can you recall who showed it to you?

No, I can!t. I can't recall who showed it
to me.

Was there any discussion? 30
There was discussion between Barton and I.
Regarding the engagement of Solicitors to

prepare or approve the proposed deed of settle-
ment?

There could have been. I think there would

have been. But, when I say that, the com-

pany's Solicitors were Allen, Allen &

Hemsley, and they were, I think, the
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Solicitors who prepared the agreement. 1L
think it would have been the normal function
that Mr. Barton would have gone to them,
with or without discussing it with me.

Q. Is it your recollection that it got to the
Solicitors for their attention on behalf of
Landmark and its subsidiaries before the send-
ing of it to them was discussed with you?

A. I could not tell you. I really don!'t remem-
ber those sort of details over this length of
time.

Q. May I take it that you were not first asked

did you approve of engaging Solicitors to
draw up or approve the deed?

A, I could not tell wvou. I could not tell you.

Q. What is your recollection of what that pro-
posal was?

Ao I recall fairly similar to the one that was
accepted. I cannot recall what difference
there was in it."

21l. Tt is submitted that the only fair inference

from this evidence, in the light of Street J.!'s
acceptance of Mr. Bovillt!s truthfulness, is that
although he had no precise recollection of seeing
documents prior to 18th January 1967 he had a clear
and definite recollection of having discussed pro-
posed agreements with Barton and moreover proposed
agreements which were in written form. The point,
so far as the finding now being discussed is con~
cerned; is not whether Mr. Bovill saw agreements or
draft agreements before the 18th January, but whe-
ther he discussed agreements or draft agreements
with Barton before that date. On the assumptions
which Street J. made, it is submitted that the
only conclusion can be that he did have such a

discussion with Barton. Once that point is reached
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it follows inevitably that such discussion must
have been during the week in which the 13th January
fell. It is impossible for the conversation to
have taken place before Christmas 1966 as Street J.
surmised. Once that impossibility is realised, and
bearing still in mind that Mr. Bovill was accepted
by Street J. as truthful, there is not only no rea-
son for not accepting the 13th January as the right
date, but positive reason why, on the evidence and
on the relevant assumptions, that or a date very 10
close to it must be correct.

212, Eighth and ninth findings:

The eighth and ninth findings dealt with by
Mason J.A. were dealt with together and were as
follows:

8. That nothing of significance appears to have

taken place over the weekend of 1li4th-15th

Janhuary.
9. No occasion existed on the morning of Monday,
16th January for the Appellant to be coerced 20

into a change of mind.
The appellant criticised these findings before the
Court of Appeal on the basis that on Friday, 13th
January, Mr. Smith had told Armstrong that he was
not willing to accept appointment as a Director of
Landmark. Submissions have already been made in
paragraphs 207 and 208 concerning this aspect of the
matter,
213. Mason J.A, recognised that there was a solid
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factual basis to this criticism; he said in his
Judgment:
"Mr. Armstrong'!s instruction that his unwil-
lingness should not be communicated to the
Appellant is said to be significant as it in-
dicates that there was a real apprehension
that the Appellant would terminate the nego-
tiations. Once he disccoered this to be the
position and that there was a need for further
coercion to ensure execution of the agree-
ments before the Appellant ascertained the
truth of the matter."
In this passage, Mason J.A., it is submitted, was
accepting the Appellant's submissions as to fact
referred to in paragraphs 152 and 153 above tc the
effect that Armstrong required both Mr. Smith and
Mr. Grant not to let Barton know over the weekend
that Mr. Smith was not going to be appointed as
Chairman of Directors.
214, Mason J.A. said, however, that the language
of Street J. meant that he did not regard the cir-
cumstances as throwing significant light on the
question whether a threat in the terms alleged was
made by Armstrong on 16th January. He said that
he himself was of the same opinion because the cir-
cumstances did not provide a sufficiently firm
foundation for estimating the probabilities. It
seemsy however, from a careful reading of the
Judgment of Street J. that this circumstance was
one which he did not take into account at all.
215. Once taken into account, it shows first that
Armstrong was extremely anxious that nothing should

impede the completion of the agreement and second

that he was apprehensive that Barton would avail
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himself of any reason for refusing to carry out the
proposed transaction. It also indicates that
Armstrong'!s view was that, at the least, Barton was
disposed to resist the making of the agreement and
the completion of the transaction. This in turn
supports the view that Barton had told Armstrong
on the 13th that he would not make the agreement
with him. All in all, once these matters are pro-
perly understood, every occasion existed for the
making of a further threat by a man who had already
made threats and whose position, financially, was
growing more dangerous every day the making of the
agreement was postponed.,
216, Once again, Jacobs J.A. did not examine these
findings for himself, but accepted them as primary
findings of fact with which he did not feel himself
entitled to interfere. Taylor A~J.A. dealt with
these particular findings, and others, saying:-
"These were all questions of fact for the
trial Judge, their determination depended
upon the oral testimony of witnesses whom he
saw and evaluated, advantages we do not have.
The refusal to make these findings was a
matter for the Trial Judge from which I do
not differ." ,
In so far as this statement indicates a refusal to
examine the material from which Street J. arrived
at the conclusions he stated, it is respectfully
submitted that there is no reason why that material
should not have been examined, in the way that
Masor J.A. aid, nor why such an examination should

not have produced a reversal of the finding for
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reasons already submitted when dealing with the
reasons of Mason J.A. So far as Taylor A-J.A.'s
comment that he does not differ from the trial
Judge's findings indicates that he himself formed
the same opinion, it is submitted that opinion is
wrong, also for the reasons already advanced.

217. Tenth Finding. Armstrong - reluctant Vendor?

The tenth finding dealt with by Mason J.A.
was the finding that Armstrong was a reluctant ven-
dor whom the Appellant kad to buy out if Landmark
was to be saved. Mason J.A. expressed the view
that this was an incorrect finding and that the
making of threats by Armstrong to Barton on the
12th January together with the subsequent emphasis
given by Armstrong and those who represented him
to the necessity of having the documents prepared
and executed with the utmost despatch was quite in-
consistent with Armstrong!s being a reluctant
Vendor.

218, Mason J.A. continued however, that that con-
clusion did not greatly assist Barton's case, be-
cause he said Barton wanted to continue in control
of Landmark because he thought large profits re-
mained to be made by that Company. This is only
correct if it is accepted that Barton did not be-
lieve Landmark's prospects were hopeless. Mason
J.A. said that Armstrong was in a position of great
negotiating strength which enabled him virtually

to dictate his terms to Barton so long as Barton
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L2-51

wished to remain in control of Landmark. This,
according to Mason J.A. was the real point of
Street J.!'s finding.

219. The reasons already advanced show, it is sub=-
mitted that it was not Barton's objective to remain
in control of Landmark. That situation was one he
was left with rather one he was any longer seeking.
Indeed, why should Armstrong be so anxious a ven-
dor and so insistent upon an early settlement and
so threatening to Barton (even on the minimum ac-
cepted facts) if Barton were such an anxious pur-
chaser? The only possible explanation of such a
situation is that Mr. Smith and Armstrong were far-
sighted enough to see what must happen to Landmark
whereas Barton was so blind that he could not. He
had been extremely despondent about the prospects
of Landmark from the 13th December until Christmas

at least., Nothing of a commercial kind had happen-

ed to change the reasons upon which that despondency

was based; on the non-commercial level, however,
there had been threats by Armstrong and Vojinovic

had come upon the scene.

220, Jacobs J.A. also drew a different inference

from that drawn by Street J. on this finding. He
said that Armstrong'!s conversations with Mr. Smith,
his entries in his diary and his threat to Barton
of 12th January all showed a person very concerned

to ssze that the proposed agreement went through.

12/4106 He continued however, by saying that he did not
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regard a concluded finding upon this point to be

essential to a determination of the casej; he made
no further comment on the point.

221. Although a concluded finding upon the point
may not be essential to a determination of the case,
it is submitted that it is extremely relevant to

the questions arising upon re-examining Street J.'s
factual conclusions. Street J. was satisfied that
Armstrong subjected Barton to threats of violence
but thought that Barton entered into the agreement 10
for commercial reasons. An important element in

the thinking leading him to that factual conclusion
was his inability to connect Armstrong's actions
with an intention to force Barton to enter into the
agreement. With that element missing in his fac-
tual findings,; he came to the conclusion in a number
of instances that he was simply not satisfied that
Barton had discharged the onus of satisfying him of
various facts. All of those instances of non-
satisfaction must have been influenced in Street J.'s 20
mind by the idea that Armstrong was a reluctant
vendor. The line of thought is obvious; if Arm-
strong was a reluctant vendor there was no reason
for him to threaten Barton with violence to make

him buy Armstrong'!s shares and therefore Armstrongl!s
threats were motivated by some other (unknown)
reason.

222. Thus, &all of Street J.'s doubts and hesita-
tions in making positive findings on a number of
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facts must be related to his view that Armstrong
did not really wish to sell. Once it is found that
Armstrong was very anxious to sell, then what must
have been a quité decisive factor in many of

Street J.'s findings is shown to have been miscon-
ceived. One result is that such findings must be
looked at either afresh by the appellant tribunal,
or at the least with a view to deducing what Street
J. would have decided (bearing in mind the various
unchallenged findings of fact) in the light of the 10
true position concerning the "reluctant vendor"
question.

223. Taylor A-J.A. was somewhat more reluctant to
hold Street J. incorrect in his assessment of
Armstrong as a reluctant vendor. However, he did
conclude that Armstrong sought to get as much in
cash or kind (after the meeting of 22nd December)
in reduction of his debt as he could since he,
after the 22nd, thought the Company would fail, if
he did not think so before., Having said so much, 20
Taylor A-J.A. did not go on to examine the conse-
quences of the reversal of Street J.'s finding.

The consequences are, it is submitted; as set out
in the preceding paragraph of this case.

224, Eleventh and twelfth findings: Telephone

conversation, Barton - Mr. Bovill 16/1/67

and telephone conversation Barton - Armstrong

15/1/67.
Street J. held that the dominant theme of
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follow~
ing
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the telephone conversation between the Appellant
and Mr., Bovill on 16th January was the commercial
necessity of getting Armstrong out of the company.
Street J. had drawn attention to the discrepancy
between the accounts given by Barton and Mr. Bovill.
Barton'!s account referred to statements that it

was not his duty as a director to resist Armstrong
and get killed and he was no longer prepared to re=-
fuse demands of Armstrong. Mr. Bovill'!s recollec-
tion, on the other hand, was that Barton spoke of
the need to sever the connection between Landmark
and Armstrong as soon as possible, before Armstrong
ckanged his mind.

225, Both Street J. and Mason J.A. preferred Mr.
Bovill's version of the conversation and then drew
from it the conclusion that because Barton was
speaking about the need to get Armstrong out of the
company and not speaking about threats made to him
by Armstrong he really had in mind the matters he
was mentioning to Mr. Bovill. Consider, however,
the position if, as he has been submitted, Barton
had been resisting Armstrong and then decided
shortly before his conversation with Mr. Bovill to
give in. His mind would be full of two things;

the first would be fear influencing his decision,

and whether he said so to Mr. Bovill or not the

elements in that decision would be the very thoughts

that it was not his duty to resist Armstrong to the
point of being killed and that he was no longer
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prepared to refuse Armstrong's demands. The other
matter in his mind would be the necessity of ensur~-
ing Mr. Bovill!s assent to the proposed agreement.
Mr. Bovill's recollection of the conversation is
entirely consistent with such a state of mind in
Barton. It shows Barton advancing reasons to Mr.
Bovill why Mr. Bovill should speedily play his part
in carrying through the transaction with Armstrong.
On this approach, it is indeed more likely that
Barton would have spoken to Mr. Bovill in the terms
that Mr. Bovill recalled rather than those which he
himself remembered.

226, If it is assumed that that is what happened
and that Barton did not mention his thoughts about
getting killed to Mr. Bovill, it is nevertheless
understandable how, when endeavouring to recollect
in the witness box some 18 months later what he had
said to Mr. Bovill on this particular occasion, he
could confuse something that must have been very
much in his thoughts at the time when he spoke to
Mr. Bovill with what he actually said to him.
Approached in this manner, the two differing ac-
counts of the conversation between Barton and Mr.
Bovill on 16th January do not in any way cut down
Barton's evidence concerning the !'phone call from
Armstrong on that day. Once this reason for criti~-
cism of Barton's recollection is removed, the

logic of events to that instant makes it probable
that there was a further occurrence of the kind
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which he described and, it is submitted that it is
illogical and incorrect to aoccept his uncorroborat-
ed testimony concerning the telephone threat on

the 12th January (which was unchallenged) and not
to accept it concerning the threat on the 16th
January.

227. Jacobs J.A. dealt with this finding (as he
had those concerning the events of the 13th January)
by saying that Barton's account was not accepted
by the trial Judge and the issue was so tied up
with the credibility of the witnesses that he did
not think the Court could or should substitute any
different finding.

228, Taylor A-J.A. also rested his opinion con-
cerning this finding upon its having been a ques-
tion of fact for the trial Judge adding the comment
for himself that as he read Street J.!s judgment,
Street J. thought the events of the 13th and 16th
January were clésely integrated and that he had
rejected Barton's version of events on those days
because he regarded them as part of a reconstruct-
ed case.

229. However, it is submitted that there were at
least two elements in Street J.'s assessment of

the events of the 13th and 16th January which were
demonstrably in error and which must have influenc-
ed his conclusionj his view that Armstrong was a
reluctant vendor and his view that the conversa-
tion between Mr. Bovill and Barton (which Street J.
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accepted as having taken place) had taken place
before Christmas. If the appellant!s contentions
concerning those two elements are accepted, much

of the reason for regarding Barton'!s evidence con-
cerning those days as suspect disappears. If the
matter is then reconsidered taking into account the
unchallenged parts of Street J.!'s judgment together
with the extra facts which the appellant contends
must be taken into account, then the fact that the
events of the 13th and the 16th January are closely 10
integrated helps rather than hinders Barton'!s case
and, as has been said the fear of reconstruction is
mich diminished.

230, Thirteenth and fourteenth findings:

The thirteenth and fourteenth findings of
Street J. which were dealt with by Mason J.A. were:
13, That Armstrong's threats and intimidations
were not intended to coerce the Appellant into
the making of the agreement.
14, The Appellant did not, in his own mind, re- 20
late Armstrongl!s threats to a desire by Arm-

strong to force through the agreement.

231l. All the Judges of Appeal disagreed with and

made findings contrary to these two findings of
Street J. It is respectfully submitted that they
were quite correct in doing so; and further that
their findings are the only possible inferences to
be drawn from the primary facts found by Street J.
(and unchallenged on appeal) that there had been
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a course of threatening behaviour by Armstrong and
that he had threatened Barton on 12th January in
relation to the agreement which Armstrong wanted.
These findings however, by the Court of Appeal rais-
ed the question already posed in this Case in para-=
graph 71. It is submitted that there is no satis-
factory answer to this guestion to be found in any
of the judgments in the Court of Appeal. It is
further submit ted that the only satisfactory con-
clusion that can be reached after the Court of 10
Appeal's finding that Armstrong was threatening
Barton in relation to the agreement as late as 12th
Janmuary is that Armstrong believed that Barton
would not enter into the agreement unless he was

so threatened and this conclusion in turn provides
very sound foundation for accepting Barton's own
assertion that he would not have made the agreement
had not been threatened by Armstrong.

232, Fifteenth finding: Was Barton's conduct

incongsistent with his being coerced into 20

agreement?
The fifteenth finding of Street J. dealt with

by Mason J.A. was the finding that the appellant's
course of conduct both in what he said and what he
did between December 1966 and a time shortly prior
to the commencement of the suit, is consistent with
his having been coerced into the making of the
agreemsnt. Jacobs J.A. did not agree with this
finding but Mason J.A. and Taylor A-~J.A. did and
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both were clearly very considerably influenced by
the events of the year following the making of the
agreement.

233. This finding really has two parts, one deal-
ing with the period prior to the execution of the
agreement and the other dealing with the period
between the execution of the agreement and the time
shortly prior to the commencement of the suit. In
regard to the former period, the argument has al-
ready been put (paras. 166-176) why a man who has 10
in mind that he may be compelled to enter into an
agreement which he believes will be disastrous to
him will conduct himself in a way which will enable
him if he is compelled to enter into the agreement
to do the best he can in thereafter retrieving the
disastrous commercial position in which he believes
he will by then be placed. These arguments are
therefore not repeated.

234, As to the period after the execution of the
agreement until shortly before the institution of 20
the suit, it is submitted that both Mason J.A. and
Taylor A-J.A. have fallen into error in the way
they used the evidence concerning it. Counsel for
Barton sought at the hearing before Street J. to

lead evidence as to the state of Barton's mind fol-

1/84 linelowing the settlement. Counsel for Armstrong object-—

9 and
followe
ing

ed to any evidence being led in respect of the
Period subsequent to settlement.
235. At that stage and at occasional intervals

157.



Recoxrds

12/4128

9/3207

12/4127

thereafter when evidence was being given (and many
unrecorded arguments took place) Counsel for Arm-
strong persisted in the attitude expressed at 1/84
(which is reproduced in the judgment of Jacobs
J.A.) and made statements to the effect of what he
said and was recorded in his final address:

"We do not seek to raise any defence of
laches acquiesence or delay arising out of
failure to institute proceedings. If Mr.
Barton can satisfy the Court that he had a
right in January then we do not raise the de-~
fence raised upon the fact that it was a

yvear later that he came to assert it. We do,
however, submit that the fact that it took
him twelve months to make his claim is highly
significant, and it is significant upon the
probabilities of whether he ever had a claim
or whether the event which he says happened
ever did happen."

236. Street J. commented upon the matter when he
said in his Jjudgment:
"Mr. Staff Q.C. has specifically disclaimed
relying upon any defence of acquiescence or
delay. He relies, however, upon Mr. Barton's
inactivities throughout 1967 as indicating
that Mr. Barton was not intimidated in Janu-
ary, 1967, and that Mr. Barton did not through-
out 1967 hold the opinion that he had been
intimidated."
In the circumstances of the objection by Counsel
for Armstrong to the admission of evidence concern-
ing Bartont's state of mind after the settlement,
the questions of Barton's state of mind after that
date and his motivation for doing the wvarious
things he did were never fully or properly explored
with a view to determining what assistance could be
gained from those events for an evaluation of his

state of mind on the 17th and 18th January.

237. Because of the objection taken by Counsel
158.
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for Armstrong, the fact that there'was no defence
based on delay and the fact that Armstrong by his
Counsel made it clear throughout the hearing that
he was concerned to deny and to fight as the issue
in the case the allegations of threats directed at
Barton as at the 17th January, 1967, the events
following that date were never fully explored.
238. They were, however, explored to some extent
notwithstanding the general lines of battle that
had been drawn. There is evidence, upon which the 10
Trial Judge made no finding, that Barton was in
touch with Detective Constable Follington after 17th
January and that Detective Constable Follington led
Barton to believe over a considerable period that
the police were still investigating the matter and
were hoping eventually to catch Armstrong. Barton
also gave evidence that Armstrong threatened him
during the period between the making of the agree-
ment and the institation of the Suit. Under cross-
examination by Counsel for Armstrong, the following 20
evidence was given:
"Q. In the subsequent conversations shortly

after February did Constable Follington tell

you that something was likely to happen to
clear up the problem you had?

A, Yes.

Q. And something was likely to happen shortly
thereafter?

A. Yes.

Q. And this is the reason, is it, that you say 30

you waited without doing anything about
attacking the agreement?
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A. I had two reasons.
Q. You what?
A. I had two reasons. One is the C.I.B. indi-

cated to me that the persons and parties to
this thing will be arrested.

Q. When you say the C(I.B. you mean to say
Constable Follington do you?

A. Yes.

Q. What was your second reason?

A, The second reason was that I was in fear of

my life to do anything else.™
239. When Barton's evidence concerning Follington
is examined and contrasted with the impression
given by Follington during cross-examination, in
which his uneasiness prevarication and lack of cre-
dit were so marked that, it is submitted, they
emerge clearly even from the printed page, it is
submitted, that in view of Street J.'s general find-
ings about Barton and his criticism of Follington,
there is no reason at all why Barton's account of
his transactions with Follington in the period after
January 1967 should not be accepted.
240, Barton was cross-examined by Counsel for
Armstrong concerning various matters arising after
the 17th January, 1967. It is submitted that these
questions were asked and allowed as directed to the
issue, not of the existence or otherwise in
Barton's mind of fear after the 17th January but

on the issue whether on and prior to the 17th
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January he really believed that the financial situ-

ation of Landmark was hopeless.

241, Counsel for Armstrong, hampered by the re-

strictions flowing from Armstrong!s express dis-
claimer of the defence of delay or acquiescence
scught to bring the defence into the case by taking
the line which he did in the passage quoted from

his address in paragraph 236 and seeking to use the
evid ence of subsequent actions of Barton as reflect-
ing the state of his mind so far as fear and co=- 10
ercion were concerned as at the 17th January. It

is this approach, adopted likewise by Mason J.A.

and Taylor A-J.,A. which the Appellant respectfully
criticises as being unjustified in the light of the
way in which the hearing was conducted.

242, The finding that Barton's conduct was incon-
sistent with coercion is of c¢ritical importance to
the Appellant's case. The various reasons given by
Mason J.A. in support of his opinion that the find-
ing was demonstrably correct are therefore all 20
examined. (All of the reasons noted by Taylor A-J.A.
are included in those considered by Mason J.A. so
are not separately dealt with later.)

243, First he referred to the absence of evidence
from the Solicitors who acted for the Appellant and
Landmark who could give evidence of complaints made
to them of coercion. However, it is an accepted
fact in the case that Barton was subjected to
threats and pressure. In that sense he was being
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coercedy the question is whether the coercion was
successful. Whether other witnesses should or
should not have been called is not a relevant mat-
ter for comnsideration on the gquestion whether co-
ercion was in fact exerted against Barton by
Armstrong, once that fact is arrived at (as it was )
independently of those other possible witnesses.

As already pointed out, if the coercion was suc=
cessful, Barton would be left in the situation
where his only hope of financial survival would be
by trying, against the odds and his own conviction,
to make Landmark prosper. He would certainly not
achieve that by revealing to his business and pro-
fessional associates what he comnsidered the true
state of the Company to be and what he regarded as
the calamitous nature of the agreement to which he
was committing both himself and Landmark.

244, Mason J.A. continued that the evidence of the
complaint to the Police on 17th January did not
indicate that the complaint was that the Appellant
was being coerced into the proposed agreement.
However, the same comment again applies; 1in fact
the findings of Street J. and the Judges of Appeal
are to the effect that Armstrong was seeking to
coerce the Appellant into the proposed Agreement
and Barton so understood his action. With that fact
established, the question arises, why was no dis-
closure made by Barton of the purpose behind
Armstrong's threats. It is submitted the answer
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must be the one given in the previous paragraph;
conscious that he might succumb to Armstrong'!s pres-
sure Barton wanted to give himself the best chance
of recovering whatever could be recovered from the
subsequent wreckage. Such conduct may not be ad~
mirable; it is however, so far as Barton's own
interests were concerned an intelligible response
to the unprecedented circumstances in which he
found himself placed.

245. Tt is said of Barton by various Judges that
he is cool and possesses foresight. It has been
held by all the Judges that he was in fear. It is
submitted that the explanation here offered ex-
plains the events which took place and is consis-
tent with the assessment of his character and men-
tal state at the time of the events of January,
1967.

246, The remarks made by Barton to Mr. Grant on
18th January and Mr. Smith on 19th January to which
Mason J,A. next referred are explicable on precise-
ly the same basis as that referred to in previous
paragraphs; they have also bheen dealt with in
paragraphs 174-176 above.

247, The next matter referred to by Mason J.A.

was that proceedings were taken by Landmark, under
Barton's direction, against wvarious Armstrong com-
panies towards the middle of 1967. Mason J.A.

said vhat the importance of the matter was that in
those proceedings it would have been to the

163,

10

20



Record:

12/4195

advantage of Barton to allege that the contract of
loan had been procured by coercion yet he did not
avail himself of that ground for relief, but of
another (which Mason J.A. without any argument ever
having been addressed to this question, the facts
of which were unexplored, described as spurious).

248, Mason J.A. made the further points, that

12/4195-6Barton's fear of Armstrong did not restrain him

from bringing or causing to be brought those pro-
ceedings in mid-1967 nor had his fear dissuaded
him from bringing to the notice of the Police his
allegations concerning Vojinovic in January, and
that again, further proceedings in 1967 took place
between Landmark and Armstrong companies in which,

although it would have been to the advantage of

Barton to raise the question of coercion, it was not

raised.

2&2. It is respectfully submitted that the com-
ments concerning the Court proceedings did not re-
cognise a most important distinction. It was one
thing for Barton to contest matters of law, which
perhaps involved disputes of fact of a commercial
kind between himself and Armstrong; which is what
was occurring in the proceedings taken in mid-1967;
it would have been quite another thing for Barton
to raise in those proceedings allegations against
Armstrong of criminal actions of a very serious
kind.

250. In mid-1967 it was Barton's belief that
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176&4’ Armstrong, who was still threatening him had en-

gaged in a criminal conspiracy to do him harm and
had been powerful enough to stifle the police in-
vestigation of that conspiracy. Armstrong was a
member of the Legislative Council and, according to
the evidence given by Barton, which for reasons
mentioned in paragraphs 234 to 241 was never fully
gone into, was still in fear of Armstrong. Bearing
in mind once more than the accepted fact is that
Armstrong had taken steps to coerce Barton at the 10
time of the making of the agreement of January
1967, and that that was provable, it is submitted
that the fact that Barton did not raise those mat-
ters in the proceedings in mid-1967 is rather cor-
roborative of his still existing fear of Armstrong
and the truth of his whole case than of the conclu-
sion drawn from it by Mason J.A.

251, So far as Mason J.,A.'s comments about what he
brought to the notice of the police in January is
concerned, this aspect has been dealt with in para- 20
graphs 244 and 245 above.

252, Before leaving this asnect of the proceedings
in 1967, the Appellant points out that, although
the Appellant submits that the use sought to be
made of those proceedings in support of finding

15 is not open to the Court in the circumstances,
nevertheless at least one matter of significance in
suppox't of Barton's case is to be found in the
documents filed in the proceedings. In an
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7/2465

12/4197

Affidavit sworn by Barton on 31lst March, 1967,

Barton reports Armstrong as having said shortly be-~

fore the making of the agreement:
".ee I do not believe that Landmark can get
a clear title to the penthouse. I do not be=-
lieve Landmark has the necessary cash to pay
me out. I do not believe that Mr. Barton
will purchase my shares and I do not believe
that he genuinely wants to make an agree~
ment." (7/2465).

The affidavit does not then record any protesta-

tions by Barton that he was anxious to make the

agreement as one would normally expect in face of

such a statement. It simply then contains an asser-

tion by Mr. Smith, Armstrong's agent, that he
thought Barton wanted to make the agreement. This
account is completely consistent with the conten-
tions urged in this case concerning Barton's moti-
vations during January.

253, Affirmation.

In his remarks on this finding Mason J.A.
also dealt with assurances and statements made by
Barton indicating optimism in the future of Land-
mark, which have already been dealt with, and then
stated that all Barton'!s actions were consistent
with an affirmation of the agreement until it ap-
peared that Landmark was in inextricable financial
difficulty.

254, This statement illustrates the problems aris-
ing from the express non-reliance by Armstrong's
Counsel on any defence of affirmation and the fact

that as a consequence there was a quite incomplete
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12/4197

investigation of Barton's motivation and state of
mind following the making of the agreement. It is
submitted that all matters of affirmation are so
closely bound up with the notion that behaviour
subsequent to the making of the agreement can re-
flect the state of mind of Barton at the time when
he made the agreement, that an abandonment of the
other as well.

255. The evidence relevant to the two issues is so
nearly co-extensive that a party who has been
checked in presenting evidence on the first issue
as being irrelevant cannot fairly be expected to
realise that bits and pieces of the relevant evi-
dence which happened to make their way into the
case, not fully explored, may be used supposedly on
the other issue. The confusion and unfairness
created by this situation are demonstrated by
Mason J.A. stating that all Barton's actions were
consistent with an affirmation of the agreement;
this amounts to a judicial finding on an issue ex-
pressly not before the Court, on facts far from
fully before the Ccocurt. It is therefore unsafe to
reason from the apparent consistency of Barton's
actions (reasoning which in any event is submitted
to be faulty) with an affirmation of the agreement
to the conclusion that therefore the Appellant was
not coerced at the time of the making of the agree-
ment.

256.  As has been remarked, the comments of
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Taylor A-J.A. on this finding were based on similar
reasoning to that of Mason J.A. and are therefore
not dealt with separately. However, Taylor A=J.A.
did make some comments upon which it is desired to
make submissions. He said:
"Why was no Solicitor called before Street J.
to say that he had been told by Barton of
these matters and to explain why no action
was taken? The only explanation is that
Barton had not told them of the threats and 10
it was because of these threats he was being
forced into signing the agreement."
257. The phrase "to explain why no action was
taken" shows that his Honour's mind was directed
to the issue of affirmation which was not before
the Court. Furthermore, there was evidence before
Street J. which was never contested by anybody that
Barton had attended the C.I,B. with Counsel and
Solicitor to complain of Vojinovic's threats and
to complain that in his belief Armstrong was re- 20
sponsible for them. Thus, unless the gquery of
Taylor A=J.A., is directed to the fact that Barton
did not complain, at the same time as he told the
police of the Vojinovic episode and his suspicions
about Armstrong's part in it, that the threats were
directed to making him enter into the agreement,
then he simply has not properly taken into account
the relevant evidence. If his point was intended
to be that Barton did not tell the Police that the
threats were connected with the Agreement, there 30
nevertieless remains the remark of Barton reported

in the evidence of Sergeant Wild and noticed by
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3/723
lines
7-10

12/4256

Jacobs J.A. that on the 18th January (settlement
day) "it will be all over" as well as the argument
put in paragraph 24k,

258, Taylor A-J.A. also asked if Barton had be-
lieved he was being coerced, why did he not go to
the Police earlier? But it is undisputed that Bar-
ton was being threatened, and related the threats
to the agreement. Taylor A-J.A. must be drawing a
distinction between the two situations and his
question must really mean, if Barton had believed
he was going to submit to coercion, why is it that
he did not go to the Police earlier. Unless it
means that, it flies in the face of the facts found
by Street J. and accepted by Taylor A-J.A. himself
in the course of his Judgment. But to state it in
the terms in which it has just been stated, namely,
if he believed he was going to submit to coercion,
why did he not go to the police earlier? is to ask
a question the answer to which leads to the opposite
conclusion from that at which Taylor A=J.A. arrived.,
Obviously, if Barton believed he was going to sub=-
mit to coercion the factors influencing his submis-
sion would lead him to hold back from the police
the object and result of the coercing behaviour.

259. Sixteenth finding: Was Barton coerced into

signing the documents?

The sixteenth (and last) finding of Street J.
dealt with by Mason J.A. was that the Appellant
did not establish that he was coerced into signing
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the documents of 17th and 18th January. To a large
extent this finding is a conclusion from those

which preceded it, and if the arguments (or any
appreciable part of them) which have been put by

the Appellant in relation to the preceding findings
are accepted then it will follow, it is submitted,
that this finding is incorrect.

260, Some matters are, however, dealt with by

Mason J.A. under this finding which are not else-
where dealt with so specifically and therefore the 10
Appellant here states his contentions concerning
them. Mason J.A. regarded it as significant that

in the interview with Inspector Lendrum on Sunday
morning 8th January, 1967 Mr. Millar, Landmark's
Solicitor, who accompanied Barton and Senior Coun-
sel to the C.I.B. said to Inspector Lendrum, with-
out contradiction or intervention by Barton that
Barton and Armstrong on 4th January, 1967 "person-
ally reached what appeared to be an agreement sub-
Ject to documentation". The point is made that 20
nothing was then stated by Barton to the effect that
Armstrong's threats were related to the making of
the agreement.

261. It is submitted that there are various rea-
sons, all having considerable force, why this in-
cident does not bear the weight placed upon it by
Street J. and Mason J.A. First, Barton was in
compairy with Senior Counsel and an experienced
Solicitor well known in commercial circles. During
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the previous afternoon and evening Barton had been

caught up in events which had shaken him consider=-
ably. It has been held that he was in fear of
Armstrong at the time. The thought must have been
in his mind, as already submitted, that he might
have to submit to Armstrong'!s coercion. He was no
doubt hoping that Armstrong'!s part in the threats
would be exposed and action taken against Armstrong;
this would have released him from his being subject-
ed to Armstrong's threats and pressure.

261, Tt is hard to see what result would have fol-
lowed from Barton's complaint to the police against
Vojinovic and Armstrong if it was successful, other
than the abandonment of the agreement in any event;
this itself contradicts any finding that Barton was
anxious for the agreement to be carried through.
But at the same time Barton must have had in mind
Armstrong'!s earlier threats and boasts about his
power over police and evidence. In the circum-
stances, it must have taken considerable effort on
his part to bring the complaint against Armstrong.
In a state of uncertainty as to the result of the
complaints, mindful of Armstrong's power, and be-
lieving that if the complaint against Armstrong
should not be successful, he would still be sub-
Jected to pressure from that quarter, it is re-
spectfully submitted that it was prudent for a man
who has been characterised as both fearful and
foresighted to leave to his legal representatives
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as much of the talking to the police as possible.

The point of the expedition to the C.I.B. was the
apprehension of the person causing terror to Barton.
To gain this point, it was not necessary to make a
complete explanation of the commercial side of affairs
to the police, nor indeed to his legal representa-
tives.

263. Second, it is submitted that the extremely
tentative nature of the language used by Mr, Millar

to Inspector Lendrum is significant. The inconclu- 10
sive mature of what had occurred between Barton and
Armstrong, according to Mr. Millar, is the out-
standing feature of the phrase quoted by Mason J.A..
In this respect it is consistent with Barton'l!s case,
which is to the effect that under pressure from
Armstrong he put off the day of the agreement as

long as possible, the opposite side of this coin
being demonstrated by Armstrong'!s continual insis-
tance on speed in settlement.

264, Third, notwithstanding that Barton was, as it 20
is submitted, refraining as a matter of policy from
connecting the threats and the business transaction
nevertheless he did let fall the one remark, per-
haps inadvertently, which clearly shoﬁs the very

real connection in his mind between the threats and
the agreement at the time when he was speaking to

the police. This is the remark which Jacobs J.A.
noticed and which has been mentioned previously in
this Case. Sergeant Wild was a witness called by
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Armstrong and, to say the least, was not prepared
td”assent to many of the factual suggestions put to
him by Counsel for Barton. It was in his examina-~
tion in chief and not in response to any suggestion
of Counsel for Barton that Sergeant Wild volunteer-
ed part of a conversation hé had with Mr, Barton on
the 11th day of January 1967. He had been asked

whether Armstrong was mentioned by anybody and re-

plieds
[723 "Mr. Barton, when he told me that he was wor-
1%98.3-10 ried, or when he said, I am still worried
?ugo oot about this matter, and I replied that I felt
of ?;xms that he should have no worry, said, "Well the
J}?. agreement will be signed on the 18th and it
12/H09% will be all over", but I do not recall whe~

ther he actually mentioned Mr. Armstrong."

265. Mason, J.A., having stated his own view, in

the light of the previous findings of fact, that
]2/%201 Barton exercised free and independent judgment in

entering into the agreement said that Barton did

so because he thought it was an advantageous one
and then gave the reasons why he thought Barton so
considered it.

266. The reasons were in short that he considered
Barton thought Paradise Waters held the promise of
very considerable profits and that the only way of
achieving the commercial success involved in obtain-
ing those profits would be by getting rid of Arm-
strong. It seems that if Mason J.A. did not accept
that Barton did think in that way concerning Land-
mark and Paradise Waters, he would have been dis-

posed to agree that Barton was not exercising free
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12/4202

and independent judgment and that his case should
have succeeded. For reasons already exhaustively
set out, it is submitted not only were none of the
reasons said to be the foundation of Barton'!s be=-

lief in the commercial future of Landmark correct,

but that Barton himself could not have believed

them to be correct.

267. Also in relation to this finding Mason J.A.

said:
"eeo 1t may be said, initmidation and the
fear which it caused, played a part in pro-
ducing the Appellant's assent to the agree-
ment."

He went on to say that such an element in the rea-

soning of the Appellant leading him to assent to

the agreement added nothing to his case but sub~

tracted from it because it showed a mind capable of

appraising dispassionately the merits of the
transaction, not a mind overborne or coerced by

fear. This passage seems to assume that a person

in fear is not capable of rational thought. The
real point is, it is submitted, that the mind of a

person who is in fear may well operate rationally,

but will operate rationally in a different way from

that in which it will operate when the person is
not iﬁ fear. The rational solution of a business
pProblem by a man who has to consider only commer-
cial elements in solving it, may well be different
from the rational solution of the same problem by

the same man when he has to take into account in
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12/4125

his problem not only the commercial elements, but
also the additional factor that he or his family
may be killed or injured if he does not arrive at
one particular solution. In other words, if Barton
believed that Armstrong would carry out his threat,
even if Barton were not physically or mentally in
fear, it might well be rational, if Barton could
think of no other way of averting the threat, for
Barton to agree to what Armstrong proposed; he
would in one very real sense be willing to agree
with Armstrong in such circumstances; nevertheless
it is submitted he would, in ordinary English have

been coerced into making the agreement.

268, The Appellant makes one final submission on

the facts, based upon a passage in the judgment of
Jacobs J.A. near the end of his judgment Jacobs
J.A. summarised what he called the "bare circum-
stances" of the case, as follows:

"1, Without finance the company was worthless.

2e The financier had withdrawn. There was no
finance and no clear source of finance.

3. The last liquid funds were to be used to pay
money to Mr. Armstrong.

L, A price was to be paid for the shares which
was at least 50 per centum above their mar-
ket value.

5. Mr. Barton was to guarantee the indebtedness
not only of himself and members of his
family and of his family company but also of
strangers.

6. Mr. Barton is placed by the threats of Mr.

Armstrong and by events in extreme fear of
Mr. Armstrong. He secretly changes his abode.

175.

10

20

30



Record:

12/4126

269

Te Mr. Barton believes that when the agreement
shall have been signed on 18th the source
of his fear will be past. 'It will be all
over!, Meanwvhile he buys a rifle for self

protection.

8. The day after the agreement is made Mr.
Barton feels free to return to his usual
abode."

.« __These are the undisputed basic facts in the
case. They are used by Jacobs J.A. as a foundation
for the conclusion that Barton must have been in-
fluenced by threats in such circumstances and that
he was not a man abnormally uninfluenced by the
emotion of extreme fear. It is submitted that such
conclusions are completely legitimate upon the un-
disputed facts. Jacobs J.A. felt himself constrain-
ed by the rules concerning appellate interference
with primary fact-finding not to interfere with
Street J.'s finding that the predominant motive of
Barton in entering into the transaction was a com-
mercial one. However, it is submitted that by re-
ference only to the basic facts listed by Jacobs
J.A. it is not only permissible and legitimate to
arrive at the positive conclusion that Barton was
substantially influenced by Armstrong's threats
into entering into the agreement but also that such
a conclusion is the only reasonable conclusion to
be drawn. It is respectfully submitted that the
tribunal to which this final appeal is address will
come to the conclusion that Barton entered into the
agreemaent with Armstrong substantially influenced
by the threats and terror of Armstrong and would

not have entered into the agreement otherwise.
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C. REASONS OF APPEAL

270. The Appellant therefore respectfully submits

that this Appeal should be allowed, that the decree

of the Supreme Court of New South Wales in its

Equitable Jurisdiction (Street J.) dated 23rd day

0° December, 1968 should be set aside and that the

following declaration and orders should be made:

(2) A declaration that the deed of 17th January
1967 and all deeds ancillary or consequential
thereto were executed by the Appellant under
duress and were not his deeds.

(p) In the alternative a declaration that the
said deed and ancillary and consequential
deeds were executed by Appellant under duress
and have been duly avoided by him.

(c) A declaration that the said deed and ancillary
and consequential deeds are void or alterna-
tively are void so far as concerns the
Plaintiff.

(d) An order restraining the first, second,
third, fourth, fifth and sixth respondents
from acting upon or purporting to act upon
the said deed, ancillary deeds and consequen-
tial deeds in any way whatsoever or alterna-
tively so far as concerns the Plaintiff.

(e) That the guarantee and mortgages by the
Appellant and other obligations of the Appel-~
lant contained in the said ancillary and
consequential deeds are invalid and void and

not binding upon the Appellant.
177
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(£) That the first, second, third, fourth, fifth

and sixth respondents be ordered to pay the
Appellant's costs of this Appeal, the Appeal
in the Court of Appeal and of this suit.

For the following amongst other

REASONS s
1. That upon the findings of fact made by them

the majority of the Judges of the Court of
Appeal erred in Law in dismissing the
Appellant's appeal and in refusing to grant
the relief claimed.

2. That upon the evidence the Court of Appeal
erred in dismissing the Appellant!s suit and
refusing to grant the relief he claimed.

3. That upon the findings by the Court that the
Appellant was being subjected to threat and
intimidation by the Respondent Armstrong,
that these were current during the negotia-
tions, that the Appellant was in fear for the
safety of himself and his family and that on
the 12th January, 1967, the Respondent Arm~-
strong directly threatened the Appellant re-~
garding the signing of the agreement, Street
J. at first instance and the majority of the
Court of Appeal upon Appeal erred in Law in
not finding or alternatively should have
found that the agreement was executed by the
Appellant as the result of or under the in-
fluence of duress or unlawful pressure.
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5.

That the finding of Street J. at first in-
stance and the majority of the Court of Appeal
on Appeal that the Appellant was not coerced
by the Respondent Armstrong into executing

the deed was an incorrect inference, the cor-

rect inference being that he was coerced into

executing the deed.

That the case having been fought at first in-

stance on the issue whether or not the Appel-

lant had been threatened by the Respondent 10

Armstrong prior to and during the course of

negotiations and this fact having been found

in the Appellant!s favour by the Judge at
first instance, both that Judge and the Court
of Appeal should have made a decree in favour
of the Plaintiff,

That Street J. and the Court of Appeal erred

in holding:

(a2) that there was not sufficient evidence
to make a judicial finding that the Re- 20
spondent Armstrong was implicated through
Hume either in a plot as alleged on the
pleadings to have the Plaintiff killed oxr
injured or in some other identifiable
plot adverse to him.

(b) that the written statement of Hume taken
by Detective Sergeant Wild and Constable
Follington never existed.

(c) that the Appellant was not intimidated
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10.

by the Respondent Armstrong'!s threats

into executing the deed.

That upon the findings of fact of Street J.
in the first instance and each of the mem-
bers of the Court of Appeal and upon the

evidence Street J. and the Court of Appeal

should have found as a matter of inference:

(a) That the Respondent Armstrong was impli-
cated through Hume in a plot to have

the Appellant killed.

(p) A statement of Hume made to Detective
Sergeant Wild and Constable Follington
did exist and was seen by the Appellant
and the terms of the statement were as

given in the Appellant's evidence.

Street J., Mason J.A. and Taylor A-J.A., all
erred in Law in their several statements of

the test for duress.

That the correct test for duress was that

formulated by Jacobs J.A.

That the application to the facts found by
Street J., or Jacobs J.A., or Mason J,A.,

or Taylor, A-~J.A., in law in each case leads
to the conclusion reached by Jacobs J.A.,
that is, that the Appellant should have

succeeded before Street J. and before the
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Court of Appeal and that his present Appeal

should be allowed.
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APPENDIX T (see paragraph 29)

SUMMARY OF DEED OF 17TH JANUARY, 1967

The twenty two clauses of this deed are summarised
as follows:

(1) to (5): These provide for a loan of
$300,000 to be made by Southern Tablelands Finance
to Paradise Waters Sales secured at the option of
Southern Tablelands Finance over certain assets of
Paradise Waters Sales or over Landmark House; the
security documents mentioned in the deed provide
that the loan be repaid at the expiration of one
year and bear interest at the rate of 12 per cent.
pPer annum.

(6): An option to Armstrong or his nominee
to purchase 35 lots in the Paradise Waters project
at half list price; the option to be exercisable
on or before 15th March, 1967; if exercised, the
contract for purchase required the payment of ten
per cent. of the purchase price on the exercise of
the option, and the balance on completion.

(7): Covenants by Paradise Waters and Para-
dise Waters Sales not to alter their memoranda oxr
articles or to sell any of the unsold shares refer-
able to development lots prior to 15th March, 1967.

(8): Agreement by an Armstrong company to
sell to Barton and seven other persons or companies
nominated by Barton and approved by Mr. Smith not
more than 300,000 shares in Landmark at 60 cents
per sharejy +the dividend to remain payable to the
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Armstrong company and, if not paid on or before 18th
January, 1968, then, in lieu thereof, an equivalent
amount to be paid by the purchaser to Armstrong as
part of the purchase price. The purchase price to
be paid by three equal annual instalments on 18th
January, 1968, 18th January, 1969 and 18th January
19703 no interest expressed to be payable on the
instalments of the purchase price; price to be
secured by a mortgage back over the shares and a
personal guarantee by Barton of each purchase con-
tract.

(9): Covenant by Barton that he will procure
seven other persons who, with himself will agree to
purchase the shares from the Armstrong company.

(10): Provision of finance by the Landmark
companies for the project in evidence as the Vista
Court project at Rozelle, referred to in paragraph
(4) of Exhibit 43.

(11): Covenant by Finlayside to sell its
4O per cent. interest in the Paradise Waters pro-
ject for $100,000.

(12): Agreement by one of the Landmark com-
panies to sell to Finlayside the furnished penthouse
for $60,000.

(13): Covenant by the Landmark group of com-
panies to apply the $300,000 loan mentioned in
clause (1) to (5) in reduction of the $400,000 debt
due by Paradise Waters Sales to George Armstrong &

Son.,
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(14): Settlement of conveyancing transac-
tions to take place on or before 18th January 1967
(the following day).

(15): Whole deed void in the event of United
Dominions Corporation appointing a receiver prior
to settlement.

(16); 1If no settlement by 18th January due
to default of Barton or the Landmark group then
Barton will step down from control of Landmark in
favour of Armstrong. 10

(17): Upon settlement Mr. Smith will become
Chairman of Directors of Landmark, whereupon Arm-
strong will resign from the Boards of all the
Landmark companies; another nominee of Armstrong
to be appointed to the Boards of the Landmark com-
panies.

(18): The necessary meetings and passing of
resolutions to give effect to the transactions
provided for.

(19): The three equity suits to be withdrawn. 20

(20): Deals with stamp duty, legal expenses
and other similar incidental matters.

(21): The proper law of the agreement to be
the law of New South Wales.

(22): Barton and his family companies will
support Mr. Smith and Mr. Hawley, the other pro-
posed new director, at the 1967 Annual General

Meeting of Landmark.
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APPENDIX II (see paragraph 161)

FINDINGS AND INFERENCES OF STREET J.

SOUGHT TO BE REVERSED ON APPEAL

FINDING

«es and as will appear
later,
evidence regarding his

state of mind in December
1966 or January 1967 with

reference to the future of

Landmark,

sce and .o

his evidence ... with re=

ference to the casual link

between Mr. Armstrong?s
threats and the making of
the Agreement of 17th
January.

eeo but that belief is
self-induced rather than
being based on fact.

sse 1 do not accept, how-=
ever, that Mr.
threats and intimidation

were intended to coerce Mr,

Barton into making the
Agreement, nor that Mr.

Armstrongts threats and in-

timidation had the effect
of coercing Mr. Barton to
make the Agreement.

ese nor do I accept that
Mr. Barton's concern and

fear engendered by his in-
terview with Vojinovic were
factors of any significance

in the execution of the
documents of the 17th and
18th January.

It is quite possible that

he is sincere in his belief

and his clcim that he was
coerced vy Armstrong into
purchasing the shares.,
I am not satisfied on the
evidence that he was in
truth coerced.

I do not accept his

I do not accept

Armstrong's

But

FINDING/INFERENCE OF

FACT SOUGHT TO BE DRAWN

Barton was of the opinion
in December 1966 and
January 1967 that shares
in Landmark were worth-
less, etc.

The threats of Armstrong
were a casual link in the
making of the Agreement
of 17th January.

The belief of Barton,
namely that he was pres=
sured into signing the
Agreement by the threats
and intimidation of Arm-
strong is based on fact.

Mr. Armstrong!s threats
and intimidation were in-
tended to coerce Mr.,
Barton into making the
Agreement and Armstrongt's
threats and intimidation
had the effect of coerc=
ing Barton to make the
Agreement.

M. Barton's concern and
fear engendered by his
interview with Vojinovic
were factors of signifi-
cance in the execution of
the documents of the 17th
and 18th January.

On the evidence, Barton
was coerced into pur-
chasing the shares.
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9/3131

9/3131

9/3136

9/3137

FINDING

ees The understandable
lasting fear engendered in
him by the Vojinovic inci=
dent have led to his dis-
torting and exaggerating,

perhaps unconsciously, some
of the events and
conversations.,

ese but there is mnot, in

my view, sufficient evi-
dence to emable me to make
a finding to this effect
(Watching and following).

I accordingly conclude that
Mr. Armstrong is not proved
to have been responsible
for having Mr. Barton
watched and followed during
the period following Mr.
Armstrongt's removal as
Chairman.

ese There is insufficient
evidence to enable me to
make an affirmative finding
that he was responsible for
the watching and following.

Whilst the events leading
up to and associated with
the Annual General Meeting
are of importance in the
history of the dispute be~
tween Mr. Barton and Mr.
Armstrong, they do not
necessarily assist Mr.
Barton in the claim that
he makes in this suit.

But these threats on Mr,
Armstrong's part and the
resultant fear caused to
Mr. Barton cannot be seen
to be associated with the
negotiation of any business
transaction between the two
men, There is no sugges-
tion at that point of time
that Mr. Armstrong wanted
to force Mr. Barton to buy
out his shares in Landmark.

FINDING/INFERENCE OF
FACT SOUGHT TO BE DRAWN

The understandable lasting
fear engendered in him by
the Vojinovic incident

have not led to Barton's
distorting and exaggerating
some of the events and

conversations.
10

The evidence is sufficient
to enable a finding to be
made to the effect that
Armstrong was responsible
for having Barton watched
and followed during the
period following Armstrong’s
removal as Chairman.

20

The evidence is sufficient
to enable a Court to make
an affirmetive finding that
Armstrong was responsible
for the watching and
following.

The events leading up to 30
and associated with the
Annual General Meeting, such
as the watching, following,
telephone calls, and the em-
ployment of bodyguards are
of importance in the history
of the dispute between
Barton and Armstrong, and
assist Barton in the claim
he makes in this suit. 4o
The threats on Armstrong's
part and the resultant
fear caused to Barton are
associated with the nego~
tiation of the business
transaction resulting in
the Agrcement of the 17th
January 1967. It is
apparent on the evidence
that Armstrong wanted to
force Barton to buy his
shares in Landmark.

50



RECORD

9/3137

9/3138

9/3141/
3142

9/3148

FINDING FINDING/INFERENCE OF
FACT SOUGHT TO BE DRAWN

see It was well before, The conduct of Armstrong
and therefore not associat~ was asoociated with Barton
ed in any way with the in his attempts to create
negotiations leading up a dominance over Barton.

to the Agreement which Mr. The continuity of the

Barton challenges in this threatening course of

suit ... but they are harm~ conduct on Armstrong's

ful to his (Barton's) case part is consistent with 10
in that the continuity of the creation of a rela=-

this threatening course of tionship between Armstrong
conduct on Mr. Armstrong's and Barton and is casually
part from late November related to the negotiations
may tend against a finding which resulted in the

that this threatening con- Agreement of 17th January.
duct was intended by Mr,

Armstrong, or believed by

Mr. Barton to be casually

related to the negotiations 20
which were not current or

contemplated when that

course of conducv commenced.

I accordingly decline to Armstrong threatened
find that Mr. Armstrong Barton with physical
threatensd Mr, Barton with violence on 7th December.
physical violence on the

Tth Dacembexr.

ess The enthusiasm and The enthusiasm and dili-
diligence with which he gence with which Barton 30
(Barton) sought finance apparently sought finance,
from other sources, and the and the statements and
statements and assurances assurances made in connec-

he is proved to have made tion with these attempts

in connection with these are consistent with his

attempts are inconsistent holding the view that
with his holding the wview Landmark was to all intents

that Landmark was to all and purposes worthless on
intents and purposes and after 10th December,
worthless on and after 1966, 4o

10th December, 1966.

But his activities in the The activities of Barton
attempts to obtain finance, in attempting to obtain
and the statement made by finance and statements
him in the course of seek- made by him in the course
ing to preserve Landmark of seeking to preserve

as a going concern are in- Landmark are consistent
consistent with his having, with his having formed a

as he claims, formed a final conclusion that the
final conclusion by the shares in Landmark were 50
middle of December that worthless, and his

the shares were worthless. declared responsibility
to the shareholders of
Landmark.



RECORD

.

FINDING

9/3152/ .+« I am not satisfied that

3153

9/3154

9/315k

9/3169

Mr. Armstrong did threaten
Mr. Barton on 1l4th December
1966 in the terms deposed
to by Mr. Barton, and I do
not accept Mr., Barton's
evidence that this conver-
sation took place.

Whatever suspicions might
exist in commection with the
identity of the person
authorising the watching
and following of Mr. Barton,
in the period prior to the

Annual General Meeting there

is not, as I have already
held; sufficient evidence
to identify Mr. Armstrong
with these actions.

ses At this stage it is
sufficient to state that

-the ewvidence does not

establish responsibility
on Mr. Armstrong's part for
the watching and following
of Mr. Barton at any time
subsequently to the Annual
General Meeting.

ee» This is consistent with
Mr. Smith's evidence, and
it is dinconsistent with the
Vojinovic incident having
any operative effect on Mr,
Barton's decision to make
an Agreement with Mr,
Armstrong on the terms ar-
ranged on 4th January and
reduced to legal draft form
on Friday, 6th January.

FINDING/INFERENCE OF

FACT SQUGHT TO BE DRAWN

Armstrong threatened

Barton on l1l4th December

1966 in the terms deposed to
by Barton,

10

Sufficient evidence is
available to identify
Armstrong with the watching
and following of Mr. Barton
in the period prior to the
Annual General Meeting,

20

The evidence establishes
that Mr. Armstrong was re-
sponsible for the watching
and following of Mr. Barton
subsequently to the Anmnual
General Meeting.

30

The evidence of Inspector
Lendrum that he was told
that on 4th January 1967
Smith and Barton reached
what appeared to be an
Agreement subject to docu=-
mentation is not incon-
sistent with the Vojinovic
incident having any opera-
tive effect on Barton's
decision to make an Agree-
ment with Armstrong in

the terms arranged on 4th
January and reduced to
legal draft form on Friday,
6th January. The terms in
fact of the Agreement were
not arranged on 4th January,
and were not finally reduc-
ed to legal draft form on
Friday, 6th January.

Lo

50



RECORD

9/3169

9/3170

9/3171

9/3171

FINDING

ees At the other end of
the time scale this tends
rather towards Mr. Barton
believing that Mr. Arm-
strongt's threats and
actions against him were
dissociated from the nego-
tiations that did not in
fact commence until 14th
December.

eee If, as Mr. Barton seeks
to maintain in this suit,
Mr. Armstrong was seeking
to intimidate him into buy-
ing Mr. Armsvrong's shares
in a conpany either worth-
less, or at least of
doubtful worth, it is
difficult to see why Mr.
Barton did not tell this

to Inspector Lendrum.

So far from any suggestion
that Mr., Armstrong was
seeking to intimidate him
into buying out Mr. Arm-
strong®s shares and paying
off the amounts owing to
his Company, Mr. Barton
acquiesced in Mr. Millar
telling Inspector Lendrum
that he, Mr, Barton, had
managed to save the
Compary ««.

«s+ He (Barton) ascribes
Mr. Armstrongt!s threats
against his life and safety
to sheer malevolence on

Mr. Armstrongis part ...

I am not satisfied that Mr.
Barton was in truth coerc=-
ed into the Agreement.

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

The evidence of Barton

that he believed Armstrong
had retained Hume as early
as July 1966 to keep a tag
on him does not tend to~
wards Barton believing

that Armstrong!s threats
and actvions were dissociat-
ed from the negotiations
commencing in December

1966,

10

The circumstances of the
conference at the C.I.B. on
8th January, 1967 at which
Mr. Milla» was the spokes-
man for Mr. Barton, he

then being in fear of his
life, are not indicative

of any attitude then held
by Mr. Barton. Mr. Millar,
having just returned from
overseas and having had de=
livered to his office on
the 5th January a draft of
the Agreement, without
having discussed the same
with Mr, Barton, would
naturally himself assume
the matters recounted.

20

30

The comments attributed to
Mr., Millar cannot be
visited against Barton
having in mind his then
state of mind.

40

Sheer malevolence, as it
is described, on Arm=
strongts part played no
part in the threats
against the life and
safety of Barton. Barton
was coerced into the
Agreement,

50



RECORD

9/3172

9/3172

9/3172

9/3179

9/3180

9/3181/
3182

FINDING

eee It was the recognition
of what they regarded as
sheer commercial necessity
that was the real, and
quite possibly the sole
motivating factor underly-
ing the Agreement recorded
in the Deed of 17th Jan=-
uary 1967.

ene I am not satisfied that
Mr., Bartonts personal fears
for his own safety played
any significant part in his
entering into the Agrecement
with Mr. Armstrong.

eea Mr. Barton wanted to be
rid of Mr. Armstrong in the
interests of Landmark, and
indirectly in his own in-
terests as a substantial
shareholder and Managing
Director of Landmark.

The evidence is in such a
state that I am not able
to conclude in Mr.
Bartont!s favour that there
was such a statement
(Exhibit 29).

ess Both Sgt, Wild and
Const. Follington, however,
are supported in their de=-
nials by their official
diaries, neither of which
contained any reference to
Hume having been interview-
ed prior to 18th January.

eee I decline to find in
Mr, Bartonts favour that
such a statement (Exhibit
29) existed.

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

Sheer commercial necessity
was not a real or a moti=-
vating factor underlying
the Agreement of the 17th
January 1967 other than
that it may have become in
due course the only way

to save the Company.

Barton's personal fears

for his own safety were
significant in his entering
into the Agreement with

Mz Armstrong.

The desire of Barton to be
rid of Armstrong in the in-
terests of Landmark, and

in his own interests as a
substantial shareholder and
Managing Director of Land=
mark, were subsidiary to
the fears engendered in him
by the dominance created

by Armstrong and the threats

by Armstrong to the life
of Barton.

The evidence is sufficient
to establish that a state-
ment was obtained by Sgt.
Wild from Mr. Hume on or
about the 1llth January
1967, part of which was to
the effect of that set
forth in Exhibit 29.

The diary of Sgt. Wild of
the 18th January does not
contain any reference to
Hume being interviewed on
that date.

Exhibit 29 is part of a
statement taken by Sgte.
Wild of Mr., Hume, and

seen by Barton on the 1llth
January 1967.

10

20

30

40

50



RECORD

9/3183

9/3184

9/3186

9/3189

9/3189

FINDING

eae But Mr. Barton, al=-
though he took steps to
preserve his personal
safety so far as he was
able; has not satisfied

me that he yielded his in-
dependent business judg-
ment by reason of his fear
of Mr. Armstrong.

But he did not in his own
mind relate Mr. Armstrong's
threats to a desire by Mr.
Armstrong to force through
the Agreement; nor was it
forced through so far as
Mr. Barton was concerned
by reason of his fear of
Mr. Armstrong's powexr to
harm him. The Agreement
went through for the pri-
mayy and predominant rea-
son that Mr. Armstrong,
along with Mr.
firmly convinced that it
was indispensable for the
future of Landmark to

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

Barion yielded his inde=-

pendent business Jjudgment
by reason of his fear of

Armstrong.

Barton in his own mind re-
lated Armstrong's threats
to a desire by Armstrong
to force through the
Agreement, and such Agree-
ment was forced through so
far as Barton was concern-
ed by reason of his fear
of Armstrong'!s power to
harm him. The Agreement
went through for the pri-
mary and predominant rea-
son that Barton, along

Bovilll, was with Bovill, was convinced

that the threats on his
life made it indispensable
that he enter into some

enter into some such Agree-~ such arrangement with

ment as this with Mr,
Armstrong.

ess I believe that in
truth Mr. Barton was not
coerced into this Agree-~
ment by reason of any

threat of physical violence,

it was much earlier in the
negotiations (that is
Bovillt®s evidence as to
conversation re Agreement).

aee In the first place Mr.
Barton's acts and state-
ments in January 1967 up
to and inecluding 18th Jan-
uary are inconsistent with
a belief on his part that
finance would not neces-
sarily be forthcoming.

Armstrong.

Barton was coerced into

the Agreement of the 17th
January by reason of threat
of physical wviolence.

but I am satisfied that The conversation with

Bovill took place on or
about the 13th January,
1967.

The acts and statements of
Barton in January 1967 up
to and including 18th
January are not inconsis-
tent with a belief on

his part that finance
would not necessarily be
forthcoming.,

10

20

30

40



RECORD

FINDING

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

9/3187/ It is in the light of these Bovill had the conversa-

3193

9/3187/
3193

9/3194

9/3196

events that I decline to
accept Mr. Barton's evi-
dence of his conversation
with Mr, Smith, and I de-
cline to accept Friday,
the 13th, as the date of a
conversation such as Mr.
Bovill recollects having
had with Mr. Barton.

sse I find that Mr.
Bartont's willingness to
enter into the settlement
with Mr.
ed uninterrupted from and
after 4th January; in so
far as it may be relevant,
I find that Mr, Bovill is
mistaken in assenting to
the suggestion put to him
by Counsel that Mr. Barton
had this conversation with
him on 13th January.

No occasion existed on the
morning of Monday, 16th,
for him (Barton) to be
coerced into a change of
mind.

ees But in my view the
dominant theme of the con-
versation was the commer-
cial necessity of getting
Mr. Armstrong out of the
Company and the need for
urgency lest Mr. Armstrong

change his mind rather than cial necessity.

that Mr.
been overborne by Mr.
strong's threats.

Barton's will had
Arm-

Armstrong continu~ in the Judgment.

tion referred to with
Barton on Friday, the
13th.

There was no settlement
with Armstrong in the sense
in which that word is used
The pre-
paredness of Barton to enter
into an agreement with Arm-
strong did not continue un-
interrupted from and after
the 4th January. Barton

would have avoided an Agree-=

ment with Armstrong if this
had been physically and
emotionally possible.

Bovill had the conversation

alleged by himself and

Barton on or about the 13th

January.

On the morning of Monday,
16th, the mind of Barton
had to be coerced into a
change of mind having con-
sidered the events of Fri-
day, the 13th.

There was no urgency lest
Armstrong change his mind.
The mind of Barton had
been overborne by Arm-
strongts threats. The
duminant theme of the con-
versation was not commer-
On the
morning of Monday, 16th
January, Barton was in a

Whatever mental state of having

words were used in this con=-been intimidated or co=-

versation, I am not satis=
fied that everything Mr.
Barton said to Mr. Bovill
on the morning of Monday,
16th January, indicated a

mental state of having been

intimidated or coerced

erced through fear for
his personal safety into
yvielding to Armstrong!s
demands.

through fear for his personal

safety into yielding to Mr.

Armstrong's demands.

10

20

30
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RECORD

9/3192

9/3192

9/3200,
3201

9/3201

9/3207

FINDING

It indicates a situation in
which Mr. Armstrong was a
reluctant vendor who Mr.
Barton had to buy out if
Landmark was to be saved;
it does not indicate a
situation in which Mr.
Armstrong was driving Mr.
Barton by threats of per-
sonal violence into making
an Agreement contrary to
Mr. Bartont!s own free will.

eee In the light of the
foregoing considerations I
am not satisfied that Mr.
Armstrong threatened Mr.
Barton in a telephone call
on the morning of 16th
January. I reject Mr.
Bartonts claim that this
telephone call took place.

The course of negotiations
does not support Mr,
Bartont!s claim that Mr.
Armstrong coerced him into
mzking the Agreement, and
indeed it is inconsistent
with that claim in a num-
ber of respects.

«ses There are points in the
evidence consistent with
the conclusion that Mr,
Barton was optimistic about
the future of Landmark
(such points in the evi-
dence are itemised on
pages 3201, 3202, 3203).

My impression is that it

is only in the ensuing
months as the extent of the
Landmark disaster became
more clearly apparent that
Mr. Barton in his own mind

reconstructed the events of

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

Armstrong was not a reluc-
tant vendor, but on the
contrary was an anxious ven=
dor. There was no need for
Barton to buy out the

shares of Armstrong to save
Landmark. Armstrong was
driving Barton by threats 10
of physical wviolence into
making an Agreement contrary
to Barton's own free will.

Armstrong threatened
Barton in a telephone call
on the morning of 16th
January 1967.

20
The course of negotiations
supports Barton®s claim
that Armstrong coerced him
into making the Agreement.

30

The actions of Barton sub-
seguent to the Agreement of
the 17th January were not
consistent with his being
optimistic about the future

of Landmark, but rathexr

with his doing such things

as may be necessary to pre-
vent the demise of Landmark.40

Bartont's mind as at the
17th January 1967, and

Barton had been coerced
into signing the Agree=
ment.

December 1966 - January 1967

and formed the belief that

Mr. Armstrongt!s threats had

coerced him into signing
the Agreement.

50



RECORD

9/3207

9/3211

9/3211

9/3215/
3216

9/3216

9/3216

FINDING

eee But the evidence does
not bear out his claims
that he was in truth in-
timidated in January 1967
into signing these
Agreements.

eee There is insufficient
evidence to enable me to

find as a proven fact that
MI‘B
nated or was a par ticipant

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

Barton was intimidated in
January 1967 into signing
the Asreement of the 17th
January, 1967.

The evidence is sufficient
to find as a proven fact
that Armstrong originated

Armstrong either origi~ and was a participant in a

specifically identifiable

in a specifically identifi-~ activity adverse to Barton
able activity adverse to Mr.on the part of Hume, Novak

Barton on the part of Mr.
Hume or on the part of
Novak or Vojinovic.

seo It is no light matter
to find as a fact that Mr,
Armstrong was a partici-
pant in some activity hos=

and VoJjinovic.

Armstrong was a partici-
pant in a conspiracy hos-
tile to Barton, planned to
be carried out through the

tile to Mr., Barton, planned medium of Hume.

to be carried out through
the medium of Mr, Hume.,

see 1 am left in a state
where I am not satisfied
that I should make a judi-
cial finding to the effect
that Mr. Armstrong was ime
plicated through Mr. Hume,

either in a plot as alleged

in the pleadings, to have

Mr.

ed, or in some other iden=-
tifiable plot adverse to
Mr. Barton.

ses Barton has failed to
discharge that burden of
proof on his part of his
case.

ess I do not consider that
I can safely accept
Vojinovic?!s evidence that
the activity was a murder
plot.

Barton killed or injur-

Armstrong was implicated
through Hume in a plot to
have Barton killed or
injured.

Barton bearing a burden of
proof commensurate with
the seriousness of the
charge made by him has
discharged the same and
established that Armstrong
was implicated through
Hume in a conspiracy to
have Barton killed or
injured,

The evidence of Vojinovic
is consistent with the
activity having been a
murder plot.

10

20

30
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RECORD

9/3217

9/3218

9/3218

9/3218

9/3219

9/3219

9/3219

FINDING

The weight of evidence
establishes that Mr. Hume
was at the Hawkesbury River
on that Saturday night

(7th January) and I reject
Vojinovic'!s evidence that
he telephoned Mr. Hume

that evening.

In the first place I have
found as a fact that Mr.
Barton was not coerced by
fear for his personal safe~
ty into the making of the
Agreemernit ~ it was commer-
cial exigency, and not per-
sonal fear that led him to
make it.

«so and in the second place
I have declined to make a
finding that Mr. Armstrong
was implicated through Mr.
Hume in a plot to kill or
injure Mirr. Barton.

eeoe There is insufficient
evidence to link Mr. Arm=
strong with their activi-
ties so as to make their
activities of probative
significance against Mr.
Armstrong.

But I am not satisfied that
Mr. Barton was intimidated
by Mr. Armstrongts threats
into signing the Agreement.

een It was not Mr. Bartonts
fear that drove him into
the Agreement.

ves Mr. Barton was not in
fact coerced into making
the Agreement.

FINDING/INFERENCE OF FACT
SOUGHT TO BE DRAWN

Vojinovic did telephone
Hume at or about 5.30 p.m.
on the evening of Tth
January 1967, at which time
he spoke with Hume.

10
Barton was coerced by fear
for his personal safety
into the making of the
Agreement.
Armstrong was jimplicated 20

through Hume in a plot to
kil: or injure Barton.

The evidence adduced is
sufficient to link Arm-

strong with the activities

of Hume, Novak and Vojinovic
so as to make the activities3O
of Hume, Novak and Vojinovic
of probative significance
against Armstrong.

Barton was intimidated by
Armstrong's threatvs into
signing the Agreement.

barton's fear drove him

into the Agreement.
4o

Barton was coerced into
making the Agreement.
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