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TRINIDAD AND TOBAGO.

IN THE COURT OF APPEAL
ON APPEAL FROM THE COURT OF APPEAL OF TRINIDAD & TOBAGO
Civil Appeal No, 51 of 1968
Between
GERALD ECKEL : Appellant/Respondent
And
KIRPALANI'S LIMITED Respondent/Petitioner.

----------------
-----------------
-----------------

-----------------

RECGORD OF PROCEEDINGS.
Documents to be inciuded in the Record

NO, DESCRIPTION OF DOCUMENT DATE

b
L]

Record before the Court of Appeal

2 Judgement of the Court of Appeal 4.6.71
3. Order of the Court of Appeal 4.6.71
4 Order to leave to Appeal to Her Majesty in Council
5. Order for final feave to Appeal to Her Majesty in

We agree that the above-mentioned documents should be included in the Record.

DATED this day of JULY, 1971,

Solicitors for the Appellant/ Solicitor for the Respondent/
Respondent: Petitioner:

SETTLED,.
Registrar, Supreme Court of
Judicature,



Documents to be excluded from the Record.

NO. 'DESCRIPTION OF DOCUMENT DATE
1. Petition for leave to appeal 24.6.71
2. Affidavit in support 25.6.71
3. Application for final leave to appeal

4 Affidavit in support

5. Certificate of Registrar, that the Records are in

order

We agree that the above-mentioned documents should be excluded from the Record.

DATED this day of July, 1971.

Solicitor for the Appellant/
Respondent:

SETTLED.

Solicitor for the Respondent
Petitioner:

Registrar, Supreme Court of
Judicature.



Documents to be Excluded from the Record

NO. DESCRIPTION OF DOCUMENT DATE

1. Entry of Appearance : 20.9.65
2. Summonses in Chambers 4.10.65
3. Affidavit of G. Eckel 4.10.65
4. Affidavit of Ram Kirpalani 28.10.65
5. Order of de la Bastide, J. 25.10.65
6. Request to enter action on general list 10. 1.66
7. Request to issue writs of Subpoena

We agree that the above-mentioned documents should be excluded from the Record.

Dated this day of November, 1968.

Solicitors for the Plaintiff-Appellant: Solicitors for the Defendant/

Sgd. F.S.A. 16/12/68. Respondent

SETTLED

Registrar, Supreme Court of Judicature.

Note: The exhibits mentioned herein were not received. | was informed that they were with
the Trial Judge.



TRINIDAD AND TOBAGO

IN THE COURT OF APPEAL

Civil Appeal No. b1 of 1968

Between
GERALD ECKEL Plaintiff/Appellant
And
KIRPALANI'S LTD. Defendant/Respondent
RECORD OF PROCEEDINGS
Documents to be included in the Record
No. Description of Document Date Pages
1. Writ of Summons with Statement of
Claim endorsed thereon 16.9.65 1—-3
2. Defence 15.11.65 4-—-5
3. Particulars of Defence 27.1.66 6—7
4, Affidavit of Gerald Eckel 7.9.66 8- 11
5. Affidavit of Ram Kirpalani 7.10.66 12-14
6. Judge’s Notes of Evidence at Trial of Action 16 — 63
7. Written Judgement of McMillan, J. 14.10.68 64— 73
8. Formal Order of Mc Millan, J. 14.10.68 74
9. Notice of Appeal - 25.10.68 75— 176
10. Supplementary Notice of Appeal 77
11. Exhibits Listed hereunder viz:-
Party who Witness who
Mark Description of Exhibit put in Exhibit proved Exhibit Pages
Al — A18 Bundle of Documents Plaintiff By consent 78 106
B Deed No. 171/63 —do ~ —do — 107 - 112
G.E.1 Letter —do — G. Eckel 113
G.E.2 Letter —do — —do — 114
G.E.3 Letter —do — —do — 115
G.E.4 Letter -~ do — —do — 116
G.Eb Handwritten Document —do — —do — 117
G.E.6 Millers Offer —do — —do — 118
B.R.1 Registrar General’s File (To be produced if necessary) 119
G.E.7 London Fashion’s Offer Plaintiff 120- 121
G.E8 Letter —do — 122
D.L.1 Accounts for London Fashion
ending 31-12-64 123
L.K.1 Balance Sheets & Accounts
31-12-62 —do — L. Katz 125/127



Party who Witness who

Mark Description of Exhibit put in Exhibit proved Exhibit Pages

L.K.2 Cheque No. 336/C 42980 Defence L. Katz 128

L.K.3 Cheque No. 336/073615 —do — —do — 129

L.K4 Cheque No. 336/C45843 —do— —do — 130

R.K.1 Cheque No. 336/C45745 —do— R. Kirpalani 131

R.K.2 Cheque No. 336/C45845 —do — ~do— 132

R.K.3 Cheque No. 336/C45844 —do — —do — 133

R.K.4 Letter & Accounts — do — —do — 134 — 135

R.K.b Receipt —do — —do — 136

R.K.6 Affidavit of Defendant Plaintiff 137 — 138
Letter By Consent 139 '

R.K.7 Large Daily Record Book Defence R. Kirpalani 140

R.K.8 Loose Ledger Sheet —do — —do— 141

R.K.9 Accounts Balance Sheet —do — —do — 142 — 148

R.K. 10 Smatl Daily Record Book —do — —do ~ 149
Judgment of the Court of Appeal 4671 150 — 162
Order of the Court of Appeal 46.71 163
Order to leave to Appeal to Her Majesty in Council 164 — 165
Order for final leave to Appeal to Her Majesty in - 1677

We agree that the above-mentioned documents should be included in the Record.

Dated this

day of

November, 1968.

Solicitors for the Plaintiff-Appellant: Solicitors for the Defendant/Respondent SETTLED.

Registrar, Supreme Court of Judicature.



Eitzwilliam, Stone & Alcazar

TRINIDAD AND TOBAGO. {Writ of Summons
Specially Indorsed)

IN THE HIGH COURT OF JUSTICE.

No. 1773 of 1965

BETWEEN
GERALD ECKEL Plaintiff
And
KIRPALANI'S LIMITED Defendant

ELIZABETH THE SECOND, by the Grace of
God, Queen of Trinidad and Tobago

and of Her other Realms and Territories,
Head of the Commonwealth.

TO: Kirpalani's Limited
7577, Queen Street,
Port of Spain,

WE command you, that within eight days after the service of this Writ on you, inclusive of the day
of such service, you do cause an appearance to be entered for you in an action at the suit of
GERALD ECKEL

and take notice that in default of your so doing, the Plaintiff may proceed therein, and judgment

may be given in your absence,
WITNESS: The Honourable Mr, Justice Clement Phillips, Acting —————— Chief Justice of our said
Court at Port of Spain, the said Island of Trinidad, this 16th day of September 1965,

N.B.— This Writ is to be served within Twelve Calendar months from the date thereof or, if
renewed, within Six Calendar months from the date of the last renewal, including the day of such

date and not afterwards

The Defendant may appear hereto by entering an appearance either personally or by Solicitor at the
Registrar’s Office at the Court House, in the City of Port of Spain

If the Defendant enter an appearance it must also deliver a defence within fourteen days from the
last day of the time limited for appearance unless such time is extended by the Court or a Judge,
otherwise judgment may be entered against it without notice, unless it has in the meantime been

served with a summons for judgment,
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STATEMENT OF CLAIM

The Plaintiff is a real estate agent carrying on business at No. 11a Rockery Nook, Maraval.

At all material times the defendant company carried on inter alia the business of a departmental
store at Frederick Street, Port of Spain, and prior to the 12th day of March, 1963, the defendant

company's name was Kirpalani United Company Limited.

On the 19th March, 1964, the defendants by their director one Ram Kirpalani orally requested
the plaintiff to negotiate the purchase from the owners of a certain business and premises on
Frederick Street suitable for the expansion of the defendant’s said business without disclosing the
defendant’s name and agreed to pay the plaintiff the usual realtor’s commission in respect

thereof.

The plaintiff, sometime in or around the month of June, 1964, informed the said Ram Kirpalani
of the suitability of and was requested by him to make similar secret negotiations for the business
and premises of the firm of "‘London Fashion’ and No. 21, Frederick Street and No. 18, Chacon

Street in the said City .

After conducting considerable negotiations terminating with a meeting on or about the 6th
November, 1964, between the plaintiff and one Chiam Gottfried and Leo Katz of the said firm,
the said Ram Kirpalani instructed the plaintiff on or about the 18th November, 1964, to prepare
a letter to the said firm (to be delivered on the 23rd November, 1964) offering inter alia to
purchase the said premises for $550,000.00 with stocks and fixtures therein at cost or market

value, whichever was lower.

Upon the said 23rd November the said Ram Kirpalani instructed the plaintiff not to send the
aforesaid written offer. However, later the said day the said Ram Kirpalani, on behalf of the
defendants, agreed to purchase from the said firm the said premises for the sum of $570,000.000
but with the stocks and fixtures priced as above. In pursuance of the said agreement the
defendants thereafter caused the said premises to be conveyed at their direction and have entered

into possession of and now carry on their said business thereat.

The Plaintiff said that a realtor’s usual commission is 2% per cent. of the entire purchase price
and the premises he is entitled to such percentage on the actual price paid in respect of the said
purchase but the defendants have refused to pay the said or any realtor’s commission. And the

plaintiff claims damages.

{s) Fitzwilliam, Stone & Alcazar
Plaintiff Solicitors

And the sum of $75.60 {or such sum as may be allowed on taxation) for costs; and also, in case the
Plaintiff obtain an order for substituted service the further sum of $50.40 (or such sum as may be
allowed on taxation). If the amount claimed is paid to the Plaintiff or his Solicitors or Agents within

four days from the service hereof, further proceedings will be stayed.

This/
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This Writ was issued by Fitzwitliam, Stone & Alcazar, Solicitors whose address for servicw is No.
17 St. Vincent Street, Port of Spain, Trinidad Solicitor for the said Plaintiff who reside at 11a

Rookery Nook, Maraval, Commission Agent.

/s/ Fitzwilliam, Stone & Alcazar
Plaintiff’s Solicitors.

A true copy of this writ was served by me at 75-77 Queen Street, Port of Spain on the Defendant
Kirpalani's Limited, personally, c/o Lal Shahani Secretary on Thursday the 16th day of September
1965.

Indorsed the 16th day of September 1965.

/s/ Frank Adolphus
Marshal’s Assistant

{Address) High Court, Red House
Port of Spain.



TRINIDAD AND TOBAGO
IN THE HIGH COURT OF JUSTICE
No. 1773 of 1965.
Between
GERALD ECKEL Plaintiff
And
KIRPALANI'S LIMITED Defendant
DEFENCE
1. The defendant admits paragraphs 1 and 2 of the Statement-of-Claim.
2. Asto paragraph 3 thereof the defendant says:

(a) that the unidentified business and premises referred to are the business and premises owned

by and known as Miller’s Stores Ltd. (hereinafter referred to as “‘Millers”).

(b) that the request was never to negotiate the purchase of the business and premises of Millers,

but for the building alone.

(c) that the oral agreement referred to was reduced to writing by the plaintiff in the form of a
letter dated the 19th March 1964 and signed by the plaintiff and by the said Ram Kirpalani
on behalf of the — defendant.

3. The defendant denies that the plaintiff ever informed the said Kirpalani of the suitability of the
business and premises of London Fashion was alleged. On the 3rd day of July 1964, the said Kirpalani
informed the plaintiff that he was already in negotiation with the owners of Lonidon Faskisn throurh
one Joseph Gabe, but that if the plaintiff could acquire the premises for the defendant by such secret
negotiation at a price stipulated by the defendant on the tarms and conditions as in the case of Millers,
the plaintiff would be entitled to a realtor’s commission. The defendant will refer at the trial to the
letter of the 19th March 1964 aforesaid for its meaning and effect.

4. The defendant denies that it requested the plaintiff to acquire the business of London Fashion as
alleged in paragraph 4 of the Statement of Claim. The plaintiff’s authority was limited to the
acquisition of the premises alone.

B. The defendant by a letter to the plaintiff dated the 6th October 1964 stipulated the price of
$550,000.00 as the maximum price, but the plaintiff failed to acquire the said premises at this price or
atall,

6. The defendant denies the allegations contained in paragraphs 5 and 6 of the Statement of Claim.
On the plaintiff's failing to procure the premises of London Fashion at the price stipulated by the
defendant, the said Kirpalani on the said 18th November 1964 informed the plaintiff that if he failed
to acquire Millers by Saturday the 21st November 1964, he the said Kirpalani would on Sunday 22nd
November 1964 conclude a contract for the purchase of London Fashion through the agency of the
said Joseph Gabe.

7. The plaintiff having failed to acquire Millers as stipulated, the said Kirpalani on behalf of the
defendant on Sunday 22nd November 1964 acquired the premises, the furniture and the stock of
London Fashion at the respective prices of $510,000.00, $8,000.00 and $163,000.00.

8/
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8. The defendant says that in the premises, the plaintiff is not entitled to the commission claimed or
any part thereof.

9. Save as is hereinbefore expressly admitted, the defendant denies each and every allegation and/or
implication of fact in the Statement of Claim contained as if the same were herein expressly set out

and traversed seriatim.

L. A. Seemungal
Of Counsel.

Delivered this 15th day of November, 1965, pursuant to the Order of the Honourable Mr. Justice
Karl de La Bastide made herein on the 25th day of October, 1965, by Mr. Edward Cyril Sirjoo of No.
2 Sackville Street, Port of Spain. Defendant’s Solicitor.

/s/ E.C. Sirjoo

Defendant’s Solicitor.

10



TRINIDAD AND TOBAGO.

6
IN THE HIGH COURT OF JUSTICE
No. 1773 of 1965,
Between
GERALD ECKEL Plaintiff,
And
KIRPALANI'S LIMITED Defendant,

¥ X O® R KA N H R R R KR

PARTICULARS

Delivered in answer to letter of 16th December 1965 from Plaintiff's Solicitors requesting
particulars,

The following are the particulars of the Defence:-
(A) _Under Paragraph 3

(a8 Of the informing of the plaintiff.

The plaintiff was orally informed on the 3rd July 1964 at the office of Ram Kirpalani
at Port-of-Spain and the terms are as stated in the said paragraph.

by Of the negotiations with the owners of London Fashion.

The negotiations with the owners of London Fashion were oral, made on behalf of the
defendant by the said Ram Kirpalani and on behalf of London Fashion by the said Joseph
Gabe in Port of Spain and started late in the month of June 1964,

(@ Of the stipulated price.

The amount stipulated is as pleaded in paragraph b of the Statement-of-Ciaim,

(B) Under Paragrzph 6.
fa Of the informing of the plaintiff.

The informing of the plaintiff was oral and made at the office of the said Ram Kirpalani

in Port of Spain aforesaid.

(o Of the Agency of the said Gabe.

The defendant does not know of the particulars of the agency of the said Joseph Gabe
with London Fashion or the date, nature or acts of agency performed by the said Gabe on
behaif of London Fashion other than those pleaded in the defence. Insofar as the said Gabe
took any part on behalf of the defendant, he was a friendly volunteer without any terms
between them,

(C) linder Paragraph 7,
@ Of the acquisition of the 22nd November 1964,

The aquisition of the 22nd November 1964 was oral, made by the said Ram Kirpalani
on behalf of the defendant and by the said Joseph Gabe on behalf of London Fashion at 44
St. James Street, San Fernando for the prices stated in paragraph 7 of the Defence.

10
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(b Asto remuneration,

The said Ram Kirpalani received no remuneration for his services from the defendant
nor did the said Joseph Gabe, As far as the defendant is aware, the said Joseph Gabe
received no remuneration from London Fashion,

L.A. Seemungal
Of Counsel,

Delivered the twenty-seventh day of January, 1966, by Mr. Edward Cyril Sirjoo of No, 2
Sackville Street, Port of Spain. Solicitor for the Defendant.

/s/ Edward S, Sirjoo
Defendant’s Solicitor.



TRINIDAD AND TOBAGO.

IN THE HIGH COURT OF JUSTICE
No. 1773 of 19¢5

Between
GERALD ECKEL , Plaintiff
And
KIRPALANI'S LIMITED Detfendant
LI ER L EX L XL XX

I, GERALD ECKEL, of No 11A Rookery Nook, Maraval, in the Ward of Diego Martin, in the
Island of Trinidad, in this Territory, Real Estate Agent, make oath and say as follows:
1. I am the plaintiff herein.

2 | have in my possession or power the documents refating to the matter in question in this suit
-and set forth in the First and Second Parts of the First Schedule hereto.
3. | object to produce the documents set forth in the Second Part of the said First Schedule

hereto on the grounds that the same are privileged and came into existence and were made after this
litigation was in contemplation and in view of such litigation for the purposes of obtaining for and
furnishing to my Solicitors herein evidence and information as to the evidence which wili be obtained
and otherwise for the use of my said Solicitors to enable them to conduct the claim in this action and
otherwise to advise them herein.

4, | have: had but have not now in my possession or power the documents relating to the
matters in gquestion in this suit set forth in the Secand Schedule hereto.
5. The documents in the said Second Schedule were last in my possession or power as to those

numbered | prior to their delivery by hand or post to the addressees thereof and as to those numbered
2 when the same were returned to the said Fitzpatrick, Graham & Co. in or about December, 1964.

6. According to the best of my knowledge, information and belief | have not now and never
had in my possession, custody, or power or in the possession, custody or power of my Solicitors or
account book of account, voucher, receipt, letter memorandum, paper or writing or any copy of or
extract from any such document whatever relating to the matters in question in this suit or any of
them, or wherein any entry has been made relative to such matters or any of them, other than ane
except the documents set forth in the said First and Second Schedules hereto,

10



THE FIRST SCHEDULE

PART 1
No. Description of Docuimehits Date
ORIGINALS:
1, Letter from Millers to Plaintiff 22nd August, 1963
2. Note from Millers to Plaintiff 27th May, 1964
3. Letter from Kirpalani to Plaintiff 25th August, 1964
4, Letter from Kirpalani to Plaintiff 6th October, 1964
b, Letter from Messrs, Fitzpatrick,
Graham & Co., to the Plaintiff and 10
enclosures 28th October, 1964
6. Memorandum of fixtures comprised in
business of London Fashion
7. Handwritten memo from Kirpalani to
Plaintiff outlining offer to Millers
8. Letter from D, Law to Plaintiff 5th November, 1964
9. Letter (offer) not delivered from
Plaintiff 1o London Fashion 23rd November, 1964
10, Letter from Kirpalani's Ltd. to the 20
Plaintiff 26th November, 1964
11. Receipt for registered article 27th November, 1964
12 Bundle of correspondence from the 20th April to
defendant and/or the defendant’s May 31, 1965

Solicitor to my Solicitors tied up
in a bundle and numbered 1 to 4

DUPLICATE/



10

to the defendant and/or the defendant’s
Sclicitor tied up in a bundle and numbered
110 3.

No. Description of Documents Date
DUPLICATES:

13. Letter from Plaintiff to Millers 1st August, 1963
14, Letter from Piaintiff to Millers Stores

Limited 17th September, 1963
15. Agreement between Kirpalani and Plaintiff 19th March, 1964
16, Offer of purchase from Ram M, Kirpalani

Director of Kirpalani’s Ltd., to Millers

Stores Ltd,, (criginal signed by G. Eckel)

with covering letter from G. Eckel 10
17. Letter from the Plaintiff to Mr. George

Black ¢/o James Milier & Co, Ltd. 16th May, 1964
18, Letter from the Plaintiff to London

Fashion Ltd. 21st May, 1864
18. Letter from Phintiff to Kirpalani United

Ltd. {encl. plans) 12th August, 1964
20. Letter from Plaintiff to Kirpalani (encl.

plans) 10th. September, 1964
21. Letter from Plaintiff to Millers Stores

Ltd. 20th October, 1964

20

22, Letter from Plaintiff to Kirpatani United

Ltd. 22nd October, 1964
23. Letter from Plaintiff to London Fashion 22nd October, 1964
24, Letter from Plaintiff to Kirpalani

{balance sheet enc.) 7th. November, 1964
25. Offer from Plaintiff to Millers 18th November, 1964
26. Letter from Plaintiff to Kirpalani United

Ltd. 24th November, 1964
27. Letter from Gerald Eckel to Millers

Stores Ltd. 25th November, 1964 39
28. Letter from Gerald Eckel to Kirpalani

United Ltd. ' 27th November, 1264
29. Bundle of correspondence from my Solicitors

April 15 -
to May 17, 1965

PART 11/
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PART I

The Plaintiff's Solicitor's Supreme Court File relating to this matter containing
the statements from myself, my witnesses, instructions to Counsel and advices
to Counsel, Counsel’s opinion, draft affidavits, miscellaneous newspaper clipp-
ings and searches etcetera and correspondence between myself and my
Solicitors,

THE SECOND SCHEDULE

1. Criginals of the bundie of duplicate letters
twelfthly described in the First Schedule hereto,

2, Enclosures to document described as b in First
Schedule hersto.

Sworn to at No. 30z St. Vincent i
Street, Port of Spain, this 7th i /s/ Gerald Eckel
day of Septernber, 1966. X

Before me

/s/ O.E. Morle
Commissioner of Affidavits,

Filed on behalf of the Plaintiff hergin,
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TRINIDAD AND TOBAGG
IN THE HIGH COURT OF JUSTICE

No. 1773 of 1965

Between
GERALD ECKEL Plaintiff,
And
KIRPALANI'S LIMITED Defendant
P

I, RAM KIRPALANIof the City of Port-of-Spain, in the Island of Trinidad, Managing Director,

make oath and say as follows:—

1. I am the Managing Director of the defendant and am duly authcrised to make this

.affidavit as the facts deposed to herein are within my knowledge. A

2. That | have in my possession or power the documents relating to the matters in question

in these proceedings set forth in the Schedule hereto annexed and marked X",

3. Accerding to the best of my knowledge, information and belief, | have not now, and never
in my possession, custody or power of any other person or my Solicitor, or in the possession,

custody or power of any other person on my behalf any deed, account, or a}ly copy of or extract

from such document, or any other document whatsoever refating to the matters in question in these

proceedings, or any of them other than and except the documents set forth in the said Schedule

hereto,

Swarn at No, 18 Frederick Street, X
Port-of-Spain, this 7th day 1
of October, 1966, X /s/ Ram M, Kirpalani
X
X
Before me,

/s/G. T, Collier

Commissioner of Affidavits.

Filed on behalf of the Defendant herein,

10
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“X"

This is the schedule referred to as
marked “'X" in the affidavit of Ram
Kirpalani, sworn to on the 7th day
of October, 1966. Before me,

/s/ G.T. Collier
Commyr, of Affdvis.

SCHEDULE
iItem: Date: Nature of documents:
1. 19.3.64 Letter from Gerald A, Eckel, and signed 10
by him to Messrs. Kirpalani United Co.
2. 19.3.64 Letter from Gerald A. Eckel to Messrs. Millers Stores Ltd.
3. 12.8.64 Letter from Gerald A, Eckel to Messrs.
Kirpalani United (1d.
4, 25.8.64 Copy of letter to Gerald Eckel signed by
C. Maharaj for R.M. Kirpalani,
5. 10.9.64 Letter from Gerald A. Eckel to Kirpalani
United Company Limited.
6. 6,10.64 Copy of letter written to Mr, G.A, Eckel
and signed by C. Maharaj for R.M, Kirpalani, 20
7. 22.10,64 Letter to Messrs. Kirpalani United Co, Ltd.
written by Gerald A, Eckel.
8. 7. 11.64 Letter to Messrs, Kirpalani United Co.
Ltd. to the attention of Mr, Ram Kirpalani
written by Gerald A, Eckel,
9, 24.11.64 Letter to Messrs, Kirpalani United Co.,
Ltd. written by Gerald A, Eckel.
10. 26.11.64 Copy of letter to Mr, Gerald Eckel signed
by R.M. Kirpalani on behalf of Kirpalani's Ltd.
11. 27.11.64 letter to Kirpalani United Co. Ltd. 30
written by Gerald A, Eckel.
12, 15.4,65 Letter to Gerald Ecke! through his Solicitors to
Kirpalani's Limited,
13. 20.4.65 Copy of reply to gerald Eckel’s solicitors
re letter of 15,4.65.
14, 27.4.65 Letter to Kirpalani's Limited by Gerald Eckel
through his Solicitors.
v 3.5.65 Copy of reply to letter of 27.4.65 10
Gerald Eckel through his Solicitors, 16./



16.

31.12.64

Copy of deed Conveyance from Chaim Gottfried
to R. K. Limited, in respect of Nos,
21 Frederick and 18 Chacon Streets, Port-of-Spain,

14



TRINIDAD AND TOBAGO.
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IN THE HIGH COURT OF JUSTICE
No. 1773 of 1965,

Between
GERALD ECKEL Plaintiff
And
w%LANl'S LI Ilgg Defendants

NOTES OF EVIDENCE

T. Hosein, Q.C., E. Hamel-Wells, Q.C., and Z. Hosein for Plaintiff

A. Wharton, Q,C. and L. Seemungal for Defendants

T. Hosein, Q.C, opens:

Claim is for commission on oral agreement. [By consent Leo Katz substitutes for Max Katz in
paragraph 5 of Statement of Claim].

Issue of oral agreement not disputed but alleged by Defendant to be reduced to w'riting and that
Plaintiff's authority ﬂm%ted to acquisition of property only.

Price stipulated on 6th October, 1964, (See paragraph 5 of Defence).

tWharton: Leave to amend by adding at end of paragraph 7 of Defence “$90,000 by way of
goodwill.”

Hosein: No objection. Leave granted.]
Hosein continuing:
Refers paragraphs 6 and 7 of Defence and particulars delivered.

Note in Defence Gabe agent of London Fashion but in particulars also acting in same respect for
Defendant,

Q. 1,What was the agreement between Plaintiff and Defendant with respect to London Fashion? Does
it relate to property only or also to stock-in-trade, goodwill, etc. of business?

Q.2. What price did Defendant Co, acquire property and business from London Fashion?

Q.3. Is Plaintiff entitled to commission in respect of what Defendant acquired from London Fashion,
and what commission?

Evidence will show Plaintiff Real Estate Agent for over 15 years, and business concentrated in
Port of Spain. tn or about July 1963 Plaintiff had approached Niller's Stores (Mr, Black) on behalf of
another client interested in acquiring Miller’s Stores premiscs. In consequence, on 1st August, 1963,
Plaintiff wrote to Mr. Black who replied on 22nd August, 19563, Matter did not go further.

In March 1964 Plaintiff heard Defendant interested in any property on lower Frederick Street,
Port-of-Spain, and went and interviewed Ram Kirpalani, Director of Defendant’s Company, and
pointed out Miller's Stores was a possibility and showed his letter from Millers dated 22nd August,

1963 — Refers letter. Wharton objects:/

10
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16

{Wharton objects: Not in evidence, _
Court allows Plaintiff to refer to letter subject to formal ptoof.]
(Continuing):

Ram Kirpalani asked whether Miflers wanted to sell as he did not understand reference 1o lease
therein. Plaintiff said Millers interested in selling business but might seli building alone. Ram Kirpalani
said he was prepared to make offer but not at any price as some people expected, and referred to
attempts to purchase Lotus Building — not successful and a comparison then made with Millers,

Plaintiff said he would negotiste without disclosing purchaser. Question arose about Plaintiff's
commission. Ram Kirpalani agreed Plaintiff should act without disclosing his name and to pay
commission saying he preferred Plaintiff to negotiate for building only, if possible, and
instructed Plaintiff to prepare offer to purchase building for $750,000. On 19th March, 1964, Plaintiff
wrote ta Defendant.

By Consent: Bundle of correspondence tendered and marked Exhibit /A to 24" respectively. A, 1" is
letter of 19th March, 1964.

On 18th March, 1964, Plaintiff forwarded original of “A.2" to Millers with attached offer from
Defendant. {Note: name R.M. Kirpalani does not apper on original since negotiations were secret), *
“A2" delivered personally to Mr, Black. Subsequently, Plaintiff interviewed Mr, Fraser of Millers as
Mr. Black was away in the United Kingdom.

About end of May 1964 Plaintiff saw Ram Kirpalani who suggested he should write Mr, Black in
the United Kingdom as he (Ram Kirpalani) was going on world trip and wanted to finalize matters
before departure. In consequence, Plaintiff wrote letter to Mr. Black, dated 16th May, 1964, (Not
agreed). {Wharton objects to any reference to — not agreed,

Hasein: Only referring to facts of letter.)

Cn 27th May, 1964, Plaintiff received written reply to offer and showed it to Ram Kirpalani
same day Discussion followed and Plaintiff suggested take over Miller's Stores and Ram Kirpalani
called for Balance Sheets for past three (3) years. ,

Plaintiff and Ram Kirpalani again met in June. Ram Kirpalani said he wanted Plaintiff to pursue
Millers” matter but if it came to nought he, Ram Kirpalani, wanted and alternative to Millers and asked
Plaintiff if he knew of anything going for sale. Plaintiff said he heard that London Fashion might be
interested in selling and had approached them for another client but that Mr, Katz could not give idea
of price, Ram Kirpalani said he also heard London Fashion was likely to sell and asked Plaintiff to
approach them on behalf of Defendant on same basis as with Millers, Plaintiff agreed. Ram Kirpalani
informed Plaintiff one Mr. Maharaj would act in his absence as he was going away on leave and
introduced Mr, Maharaj,

Note: At this stage Millers negotiations extended to whole business — not building alone.

Plaintiff then saw Katz and asked whether they were interested in selling and indicated cash or
mortgage and enquired as to price asked from London Fashion,

Subsequently, Mr, Black returned and Plaintiff continued Millers negotiations.

Then Plaintiff wrote “A.3", dated 12th August, 1964, to Ram Kirpalani disclosing results. Reply
dated 25th August, 1964, “A.4,” This is first reference to London Fashion in correspondence.
Plaintiff replied on 10th September, 1964 — ‘A, 5”..Price of $750,000 for London Fashion obtained
from Leo Katz, Ram Kirpalani replied on 6th October, 1964 — “A.6"

On 20th October, 1964, Plaintiff wrote Millers increasing offer as instructed and on 22nd
October wrote London Fashion offering $550,000 on behalf of Defendant. This lctter handed to Katz
personally who requested Plaintiff to discuss with Gottfried of London Fashion as final decision with
hirn. On 22nd October Plaintiff also sent A, 7" 10 Defendant.

At end of October or early November Plaintiff was introduced to Gottfried who said offer was
too low and he had rejected an offer of $600,000, but if F faintiff’s client would pay that sum and
take over stock at cost he would agree. Plaintiff said client would not agree. List of fixtures and value
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supplied. Plaintiff then saw several people as to what stock would realise and wrote Defendant on 7th 50

November, 1964 — A, 8", = {No fixture attached).
Recess/
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RECESS
RESUMPTION

Hosein Continuing:

““A. 8" handed to Mr, Maharaj as Ram Kirpalani still abroad, Mr, Maharaj said to Plaintiff London
Fashion had approached him, Mr, Maharaj, offering building for sale and he, Maharaj, said he had
suggested $500,000 but promised to keep the document until Ram Kirpalani returned,

When Ram Kirpalani returned Plaintiff went to his office and about mid-November 1864 about
Millers. Ram Kirpalani said he had not yet taken decision and to return later. Plaintiff returned on
18th November and Ram Kirpalani was busy but spoke 1o him in doorway and instructed him to make
offer to Millers along lines in handwritten document (not agreed document). Plaintiff read it and said
there was no provision for severance pay for Miller's Staff. Ram Kirpalani said if any proposal for
severance pay reasonable he would consider it,

Plaintiff asked if Ram Kirpalani would increase offer for building alone. Ram Kirpalani said he
would go up $25,000— no more — said that Plaintiff should request very early reply and if no answer
by 23rd November {(a Monday), he, Plaintiff, should deliver offer to London Fashion along similar
lines as Millers, Ram Kirpalani said Plaintiff should offer $550,000 for London Fashion Building and
offer should include proposal for payment of stock to be deferred for (6) months at 4% — that Kit Kat
Restaurant — one of tenants — should not be abie to control tenancy i.e. not subject to rent control,
and London Fashion to be responsible for discharging own staff.

Alternatively, Plaintiff instructed to offer $750,000 for building and stock provided that landed
cost of market value (whichever lower) was nct less than $200,000, and fixtures were of value shown
on list of fixtures sent with “'A.8" — actual working, and preparation of latter left to Plaintiff, Plaintiff
asked why Ram Kirpalahi did not offer $700,000 as Plaintiff suggested. Ram Kirpalani said he did not
think London Fashion would sell for that sum and he wanted matter settled early and instructed
Plaintiff to draft and deliver both offers (Millers and London Fashion) — Millers’ offer 10 be delivered
as soon as possible and London Fashion's on 23rd November, 1964, if nothing materialised.

Plaintiff drafted offers and delivered Millers on 18th November, to Mr. Black and prepared
London Fashion’s offer but never delivered.

Between 7th November and 18th November Plaintiff had calls from Katz and on morning of 23rd
November, not hearing from Mr, Black he telephoned him, Mr, Black said he was awaiting information
from Tobago Branch and would let Plaintiff know position not later than Wednesday 25th, Plaintiff
telephoned Ram Kirpalani about 9.30 a.m. on 23rd and Ram Kirpalani instructed him to withold
London Fashion’s offer until he heard from Mr, Black and informed Plaintiff that London Fashion
would call for appointment to see him {Ram Kirpalani) but were still unaware Plaintiff was acting for
Defendant, that he {Ram Kirpalani) would listen to what they had to say and let Plaintiff xnow
between 1.00 and 2.00 p.m, .

Not hearing by that time Plaintiff called Ram Kirpalani at 4.00 p.m. and was told London
Fashion were seeing Ram Kirpaiani at 5,00 p.m, and was asked to come in the following day i.e. 24th,

Plaintiff saw Ram Kirpalani on 24th and Ram Kirpalani said he was hoping to come to terms
with London Fashion for $570, 000 for building premises, expenses for stock, etc. and was hoping to
get their formal acceptance. Plaintiff asked what made him decide against waiting for Mr, Black's reply
and Ram Kirpalani said he was doubtful Miller's matter would be finalised for some time and because
of indecision as to price severance pay, etc, Plaintiff asked if he should withdraw Miller’'s offer but
Kirpalani said wait until London Fashion’s matter decided, Plaintiff asked why he, Ram Kirpalani, had
not stuck to $500,000 which Maharaj had mentioned and let Plaintiff submit offer he had already
prepared. Ram Kirpalani said he felt, as did his Bankers, that he had done extremely well. Ram
Kirpalani said he would give him $1,000 for efforts on behalf of London Fashion's transaction.

Plaintiff/
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Plaintiff asked what he meant by that his commission equal 2%2%. Ram Kirpatani said as far as he was
concerned Plaintiff was not acting for him and that buyer was never expected 10 pay commission, but
he felt some token of appreciation warranted, Plaintiff said there was signed agreement which
indicated terms in which he was acting. Ram Kirpalani said if so, he had signed without reading.
Plaintiff said he would send copy and left.

On 24th November, about 3.00p.m. Mr, Black phoned Plaintiff and spoke to him whereupon
Plaintiff called Ram Kirpalani. Ram Kirpalani said he was no longer interested in Miller's offer.
Plaintiff phoned Mr, Black and followed up with letter of 25th November withdrawing offer made cn
Defendant’s behaif,

On 24th November Plaintiff wrote to Ram Kirpalani — A, 9", 0

Reply dated 26th November — A, 10",

Plaintiff wrote ‘A, 11" on 27th November, followed by Solicitor's letter — “A, 12",

“A, 13” is Ram Kirpalani's reply thereto, to which Solicitors replied — A, 14",

Ram Kirpalani‘s reply — “A, 158",

“A, 16" is reminder from Plaintiff's Solicitor.

“A. 17" is letter from Defendant’s Solicitor.

Facts in A, 9" not disputed though Solicitor now acting for Defendant. But on 31st May, 1965,
Solicitcrs sent A, 18",

According to Defence purchase price for premises was $570,000 but certified copy of Deed
171/65 — By Consent tendered and marked Exhibit “’B” — shows $510,000. Evidence will show g
additional price of $60,000 not shown because there was conference with Katz Brothers, at which
Ram Kirpalani present, where Katz brothers were expecting $30,000 each and $510,000 put on for
stamp duty purposes, Ram Kirpalani paying $30,000 to each brother. Evidence to show alsc figure for
actual stock also $183,819,04 and not $163,000 as on desd.

Submit Plaintiff entitled to commission even though Ram Kirpalani interviewed and concluded
transaction with London Fashion and not necessarily for Plaintiff personally to do so.

Green v, 186332 L.J.C.P, 261 (8 L.T, 503)
Burchell v, Gowrie ete, Ltd, 1910 A.C, 614
Price Davis & Co, v, Smith 1929 141 L. T, 490
Bows Emporium v, Brett 1927 44 7,1 R, 194 30

There will also be evidence to show that on morning of 23rd November another agent, C,
Mendez, spoke to Ram Kirpalani and mentioned London Fashion and Ram Kirpalani said he was
dealing with Plaintiff and had instructed him to make cffer on his behalf.

{THE



(THE EVIDENCE) 19
GERALD ANTHONY ECKEL On QOath States:

Live Rookery Nook, Maraval, and have been in Real Estate Business for approximately 15 years.
Have dealt with commercial and residential properties mainly in Port-of-Spain. Know Miiler's Stores
Limited at 6, Frederick Street, Port-of-Spain — Lower Frederick Street area, the best retail area in
Port-of-Spain for Department Stores, | know of no other better shopping area in Port-of-Spain. Millers
is general department store, Directors are Messrs. George Black, Ronald Fraser and a Mr,

In 1963 | approached Millers on behalf of another client who wanted to purchase building. |
spoke to Mr. Black, Negotiations fell through. | had correspondence with respect to these negotiations,
| had first dealt with Defendant Co. in March 1964. Originally it was Kirpalani United Ltd. but was g
changed to present name. | dealt with Mr, Ram Kirpalani whom | understood to be Managing Director.
| visited his office at Kirpalani United Ltd. in lower Frederick Street and spoke with him in outer
office. | went to offer him Miller’s Stores Ltd. | told him | understood he was on market for property
on lower Frederick Street and he said this was a possibility.

| showed him copy of reply | had from Millers in August 1963, This is document, dated 22nd
August, 1963, Tendered and marked ““G.E. 1"'. No objection. (writing on face of document only. He
asked whether | knew if they wanted to sell, at what price, as he did not understand what was meant
by “lease” referred to in document. | said | thought it meant that if they (Millers’) were willing to
lease for 25 years they would sell their business as going concern or alternatively that they may be
persuaded to sell building alone outright. 20

| then asked if he was prepared to rhake offer. He said people thought that Kirpalani's would pay
any price and this was not so, He said he had been recently invoived in hegdotiations for possible
purchase of Lotus Bullding, then corner Queen and Henry Streets, but was fot successful, | invited
him to compare size of Lotus Building with Milier's bulldifhg. He compared his notes and from rough
measurements | had taken of Millers we concluded both properties (i.e. building as opposéd to land)
were about same size — approximately 10,000 sq. ft.

| proposed then tb Mt Hatn Kirpalani tiat | ¢ould undertake to negotiate purchase of Miller's
property on understanding that his natig be not made knowh provided he agreed to pay my
commission. He asked what commission would be and | sald my lefter to Millers, of August 1st., a
copy of which was then attached to “G.E. 1" stated commission was to be 2%%, Can't recal whether | 30
actually showed Ram Kirpalani but he agreed that | shou!d act on his behalf keeping his name out of
negotiations and he would pay my commission of 2%%. He said he considered 2%:% reasonable. He
said he would prefer if it were possible to negotiate for building alone and instructed me to prepare
offer for $750,000, which | did. “’A. 1" is letter. | prepared same day of conversation for Mr. Ram
Kirpalani to sign. Insert part about Kirpalani signing duplicate of any offer | made of my own accort. |

also inserted about paying realtors commission. It was already mentioned in correspondence | had
with Millers.

Miller’s store is large concern, Real Estate Commission is 2%% minimum but parties may agree
more.

[Wharton: | accept 2%% is usual commission but deny that there was any agreement to pay in the 4g
circumstances alleged]

“A, 2’ is letter and copy of offer to Millers, Same day Mr. Ram Kirpalani signed copy | was to
retain but | signéd and sent original to Millers. | delivered it to Mr. Black personally same day.
Subsequently, | returned to see Mr. Black but did not and saw a Mr. Fraser. | got no immediate answer
from Mr. Fraser, | spoke to Mr, Ram Kirpalani and told him about failure to get reply and he asked me
to write to Mr, Black in United Kingdom as he (Ram Kirpalani) was going on world trip and wanted
matter finalised. This conversation was about mid-May, | wrote to Mr. Black on May 16, 1964 and got

reply from Millers, dated 27th May, 1964, It was given to me by Mr. Fraser same day at his office.
Same day | went 10 Mr, Ram Kirpalani and showed him. This is document — Tendered and marked

"G.E. 2"/
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“G,E. 2" — no objection. | suggested to him to look over Millers as goiing concern, He said if | got
balance sheets for last 3 years he would give it consideration. | went and spoke to Mr. Fraser and
obtained balance sheets eventually and gave them to Mr, Ram Kirpalani.

Sometime in July after Mr, Black returned | spoke to him. Mr, Ram Kirpatani was on world trip,
but | had discussion with him before he left. He wanted me to continue negotiations with Miller’s in
his absence, but thought that in event nothing materialised we should have alternative,

| had not 'up to then discussed any alternative with him, | had none then. | mentioned | had made
approach to London Fashion for another client but that nothing had materialised, { was given no
indication by London Fashion that they wished to sell or not and so informed Mr, Ram Kirpalani, |
told him Mr, Katz would not confirm whether they would sell nor could | get any indication what
price he was asking if they decided to sell.

Mr., Ram Kirpalani said he had also heard London Fashion was interested in selling and asked me
1o approach them on his behalf but that | should do so on same terms we had agreed with Millers.

| agreed to that and | also told him | would look out for other possibilities. He said one Mr,
Maharaj would keep him informed of developments. | had not known Mr, Maharaj before but | was
then introduced to him. This conversation was shortly before Mr. Ram Kirpalani left on world trip. it
was in June, | don't know when he actually went on trip, All he said was he was leaving shortly,
London Fashion was firm on 22 Frederick Street — a man's outfitting firm. It ran from Frederick
‘Street through to Chacon Street. It was fair size business, | always dealt with Mr, Leo Katz as ane of
owners, | knew he had a brother but was never introduced.

' Adjourned to 3rd November, 1967.
Continuing 3rd November, 1967
éppearances as before:

Gerald Eckel on oath continuing:

After conversation with Ram Kirpalani immediately prior to his world trip | visited Mr. Leo Katz,
This was same week of the conversation, | would say — can't recall exactly,

| told Nir, Katz | approached him on behalf of another client and whether he had come to any
decision re the sale of his property, He said that they had not but asked me what terms or payment
would be, | said he should quote net figure to himself and there would be no mortgage involved, He
said i and when they decided to sell he would contact me,

A, 3isdated 12th August, 1964 and it refers to floor plan of Miller's building. | got plan from
Mr. Black a matter of days before writing A, 3. He had returned from England by then and | had
spoken to him before writing A, 3. A. 3 represented terms of that conversation,

Re Para, beginning “"However" | had been discussing purchase of business with Mr, Black and |
had asked for batance sheets so that Ram Kirpalani could make bid for Miller's business, A, 4 is reply
from Mr, Ram Kirpalani. | had seen Katz before | got reply. He had not told me anything eboyt prices,
A, 5 is next letter from me to Defendants, | refer to having just been given price for London Fashion
in perwitimate para. on page 2, and enclosing plans. | prepared plans myself. | have copy {rough
sketch). By consent attached to A, 5.

| took measurements myself a few days before date of A. 6 — 10th September, 1964. Price of
$760,000 for London Fashion referred to in A, 5 (letter) | got from Katz a few days before. He told
me that they had arrived at that price for building. | suggested $500,000 which was rejected and he
referred to prices other vendors had received. Vendors were Tip Top Tailors comparable building in
same area also the Fogarty Building next to the Canadian Bank of Commerce, They are referred to in
letter A. 5, It was then | made measurements for plan of London Fashion,

In letter | referred to counter offer. In A, 6 reply to A. 5 — | was authorized to offer more and
did so in writing on 20th October, 1964, (Letter dated 20th September, 1964 from Plaintiff to Miller's
— Tendered Admitted and Marked G.E, 3 no objection).

A, 6 also authorised and offer for London Fashion up to $660,000 in same way as done with
Miller’s. In consequence | wrote letter dated 22nd October, 1964, to London Fashion. | have copy of

letter/
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Letter {By consent Tendered Admitted and Marked G.E.4.) | took it myself to Leo Katz about 23rd
October, 1964. He read letter and said Mr. Gottfried would be coming to Trinidad shortly and that |
should leave letter with him Leo Katz as Mr, Gottfried would have final say. | did not know Mr,
Gottfried before and had never heard his name mentioned before in connection with London Fashion
or at all, From way Katz spoke | thought Gottfried was partner. '

| asked Katz about tenancy of London Fashion as requested by Ram Klrpalam in jetter. He Katz
gave me particulars of tenancies.

In A.7 | supplied information to Defendant {See 2nd para.)

About end of month (October) | got telephane call from Mr. Leo Katz and | went to see him. Mr.,
Gottfried was also present and | was introduced.

Mr. Gottfried asked on whose behalf | was negotiating. | said | could not disclose that. He said it
was important that he knew type of business my client was involved in, { asked why it was important,
He said he would prefér a negotiation that would include his stocks, which | think he then mentioned
was $200,000, and his fixtures, and that if my client was involved in a similar type business he would
have to stock the building in any case. | said | did not think my client would be interested in the stock
and fixtures. He (Gottfried) said he had already turned down offer of $600,000 for building, because
the people were not interested in taking the stock. 1| said in that case we could not  conclude
transaction as my client was not prepared to pay more thai: $550,000. He said even though he
considered $600,000 a very low figure if | could get my client to match $600,000 and take stocks and
fixtures at cost he would agree. | again told him | did not think my client would be interested in stock
and fixtures but in any event the figure would not be $600,000 as he {Gottfried) would have had to
pay the agsnt involved in the offer of $600,000 previously made a commission of 5%, meaning
thereby he would not get $600,000 net. Gottiried said he was not dealing with any agent and offer
arose from direct negotiations. He then spoke of value of his stocks and exp!lained he had done buying
and was located at the source of supply — | think he mentioned U.S. — and that this enabled him to
buy at good prices.

I had also some discussion with Katz about stock. He said what Gottfried had saidw:s trueand
that if anybody bought on terms indicated by Gottfried that person would be getting a bargain, | told
him he did not seem to appreciate that my client may not want to carry on the same sort of lines as
London Fashion — in which case the purchaser would have had to have a closing down salz to get rid
of stock and this would result in purchaser taking loss on stock. Katz said that even in that event he
could guarantee that purchaser would make profit of at least 20 percent in stock. | said if that was the
case why they did not take $600,000 that had been offered and sell out stock themselves. Katz said
that if they decided to sell they would want to sell everything and clear out. He went on to say they
would give terms on the payment of stock at low interest rate.

At that meeting Katz gave me list of fixtures.

A.B was written and sent by me to Defendant as resuit of that meeting and attached list of
fixtures thereto.

A.B also referred to Miller’s Stores. | had by then put an offer of $850,000 by G.E. 3 on behalf
of Defendants and so stated in Istter A.8. | encolsed Balance Sheets which | had obtained from Miller's
with A,8. | eventually got them back and eventualy returned them to Miller's.

I delivered A, 8 to Mr. Maharaj of Kirpalani’s personally.

He told me Mr, Ram Kirpalani was expected back shortly and that London Fashion had
approached him offering thelr building for sale and that he had told them they (Defendants) may be
interested at around $500,000.

Subsequently | heard Ram Kirpalani had returned. He invited me to visit him on 16th or 17th
November. | actually visited him at his office on 18th — t saw him in doorway. He said he had come to
a conclusion and gave me hand written document instructing me to make offer for Miller's Stores
along lines indicated in the document or memo. This is memo. (Tendered admitted and marked G.E. 5
no objection). | read it and told him he had made no provision for severance pay. He said he would
consider that if it was reasonable and if they could tell him what the amount was.

I asked whether he would consider increasing offer for building alone. He said | could go up by
$25,000 and more, He also instructed me to prepare offer to London Fashion in sum of $550,000 for
building along similar lines to what he had prepared for mller's, plus stocks, He said offer should

10

20

30

40

include/



22

include that Kit Kat Restaurant on Chacon Street side should not be rent controlled. | understood him
10 me he wanted vacant possession, Offer should also make London Fashion responsible for getting rid
of their staff and payment for stock deferred for 6 months at 4% interest,

He said to make alternative offer to London Fashion of $750,000 on understanding that stock
was valued at $200,000, fixtures according to the list of A5 and that if when stock was taken valued

- . of stock, {the invoice of market value) was less he would deduct the difference from the price.

| asked why he did not offer the $700,000 | had recommended, He said he did not think they
would sell for that price and he wanted to get something finalised as soon as possible, He told me to
prepare the offers and submit the one to Miller’s as soon as possible and if nothing was finalised with
Miller's before 23rd November, 1964 | should then submit offer to London Fashion.

{ prepared the offers. This is the original Miller’s offer {Tendered Admitted and Marked G.E.6. no
objections) t delivered it on 18th November, 1964 to Mr. Black at his home,

On morning of 23rd November, 1964 at approximately 8.00 a.m. | called Mr, Black and told him
I had no reply and if he had any news for me. He said he was awaiting information from his Tobago
Branch and he would let me have an answer by 26th — | told Ram Kirpalani around 9.00 on 23rd
November, 1964 what Mr, Black had told me and he said | should withold London Fashion's offer
until we had Mr, Black's reply. He also said that London Fashicn had called and asked for an

~appointment and that they were still unaware | was acting on his behalf. He also mentioned that this
approach by London Fashion was further to the approach London Fashion had made previously.

He said he had given appointment for 11.00 a.m. and would listen to their proposition and let me
know result of conversation around 2.00 p.m. that day.

Between 7th and 18th November Mr, Katz had called me qUite a few times to ascertain whether |
had any furhter offer for him. | kept stalling him saying my client was givihg consideration, On 23rd
November, 1984 after speaking with Ram Kirpalani | had a call from Mr, Charles Mendez around
11,00 a.m, '

Question:
What did Mr, Mendez say?
Wharton objects hearsay.
Wells: Phipson 10th Ed. p. 273 para. 631.

We propose to call Mr. Mendez as witness.
Objection sustained.

Mr. Ram Kirpalani did not call me back around 2,00 p.m. and ! catled him around 4.00 p.m. and
he said London Fashion were coming to see him around 5,00 p.m, and | should visit him next morning
24th November, 1964. On that day 24th about 100,00 a.m. | visited him and he said he had come to
terms with London Fashion at price of $570,000 for the building plus stocks at cost, | asked him what
made him decide against waiting on reply from Mr. Black. He replied he did not think he would be
able to come to quick conclusion with Miller’s as there were several outstanding matters to be decided
eg. price, severance pay stock etc,

| told him | would withdraw the offer | had made to Miiler's, He instructed me not to do so
saying he was still waiting on formal approval from LLondon Fashion,

| asked Ram Kirpalani why he did not stick to originat offer of $500,000 for London Fashion
and allow me to put in offer with the two alternatives | had prepared previously. He said he had done
extremely well not only in his opinion but that of his banker as well. He then offered me $1000.00 as
my Commission for efforts in the London Fashion negotiations. | asked what he meant by that as my
fees were to be calculated at 2% per cent. He said in so far as he was concerned | was not acting for
him in these negotiations and that in any event a buyer is never expected to pay the commission, |
told him he had a signed agreement which outlined the terms that | was supposed to be negotiating on
his behalf, He said if he signed any agreement he had done so without reading it and he asked me to
produce it. | said | would do so and left. (By consent witness stood down to take evidence of:-)
Boodram Ramdia! on cath:

Clerk attached Registrar-General's and deputed to produce Register of Business Names and in
particular anything relating to London Fashion. Register of Business Names for 1938 Book 82 Fol.
363/
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363 relating to London Fashion. Partners listed are Chaim Gottfried and Adolph Katz and Max Katz.

Principal place of business is stated at 21 Frederick Street, Port of Spain.
Cross-examined by Wharton:

There were 4 partners before. On first registration on the 7th September, 1938 there were 3
persons as partners. November entry Gottfried was only partner and owner then. | say so because of
entry of 10th August, 1943. When there is a change we record changes of names on top. We enter
names on top but not dates of change. The entry for 10th August 1943 would show date of change on
that date. Max and Adolph Katz and Solomon Gross also admitted as partners.

According to record present parties were Gottfried, Max and Adolphus Katz.

Has not yet been struck off.

Re-examined by Hosein:

According to Register from 1958 partners were Adolph Katz, Max Katz and Chaim Gottfried. No
changes since. By constant Registrar Tendered Admitted and Marked Ex. B.R. 1 and released in
custody of Registrar-General.

Gerald Eckel recalled for further cross-examination-in-chief:

| now produce offer | prepared for London Fashion. | prepared on 18th but not dated it 23rd
November, 1964.

| never delivered it. Tendered Admitted and Marked G.E. 7 no objections.

On morning of 24th November, 1967 after | want to see Mr. Ram Kirpalani, Mr. Black called me
around 3.00 p.m. and told me they had come to certain conclusions as to price etc.

1 told him I'll pass the information on to my client and phoned Ram Kirpalani and told him Mr.
Black had called me and given me a price. Ram Kirpalani said he was no longer interested in Miller’s
and to withdraw the offer. Ram Kirpalani was rather abrupt | found. | asked what he was annoyed
about; he said he was not annoved. ! said | would withdraw offer and put phone down. | phoned Mr.
Black same day and withdraw offer and followed it up by letter next day. This letter dated 25.11.64
Tendered admitted and marked G.E.8.

A.9. is my letter to Defendant dated 24th November, 1964. | wrote it on the same evening after
Ram Kirpalani told me to withdraw offer. Can’t recall whether it was sent on 24th or 25th but it was
by hand — by messenger. In last paragraph | asked back for documents relating to Miller’s which |
subsequently got.

After 24th | had no personal meeting with Ram Kirpalani. In A. 10 dated 26th November, 1964
reference is made to Mr. Joseph Gabe. | don’t know who he is or was. | have heard of a Mr. Joseph
Gabe who had some kind of shop in San Fernando. Before A. 10 Gabe’s name had never been
mentioned to me by Ram Kirpalani.

| have not been paid any part of c_ommission on London Fashion sale.

Cross-examined by Wharton:

I would say | have earned a commission on that sale.
In my opinion | am an experienced real estate agent. | do business in Port of Spain particularly: |
sometimes have business in San Fernando — not very often.

I may or may not have contracts with principal in writing. | use my discretion. It would depend
on how well | know person and how long | have been dealing with them. No other considerations.

| have got contracts for fixed periods sometimes. In my experience | sometimes find the business
} am pursuing does not materialise. | would then have done a lot of work with no financial gain to
myself. | suppose its true that principal has last word in transaction. It has happened that princi pals
change their word whether buying or selling, but this is seldom my experience. They also have to my
knowledge more than one agent but this is not personal experience. | agree that one way to avoid this
would be to have sole agency agreements. - '

! don’t know what other agents do. In March 1964 | went and introduced myself to Ram
Kirpalani as estate agent. He did not send for me. It is true to say estate agents go and look for
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business they don't usually wait for it to come to them. In 1963 | had unsuccessful negotiations
to purchase Miller’s for another client. | went to see if Kirpalani’s might be interested and went to see
Ram Kirpalani to get him interested in Miller's Stores Ltd.

A.1 resulted from this letter with Ram Kirpalani.

By Miller's Stores Ltd. therein | refer to business as going concern. It is possible it cculd mean
buying the shares, but not the stock alone. You can’t buy the business by buying stock alone. This was
intended for Mr. Kirpalani to buy the business including shares,

Question:

Did Ram Kirpalani give you any instructions to buy Miller's shares?
Answer:

He said he would prefer to negotiate building and instructed me so to do,
Question repeated
Answér:

He never instructed me to buy the shares from Miller's.

Mr. Ram Kirpalani had made it known to me he was not to be disclosed as principal. But not that
he was to sign any offer that | would make — not at that time. | had not met Ram Kirpalani before
nor did | know him. | do not think inserting that he was to sign any offer was to protect him but
rather me,

In last para. | see word property, he agreed to pay usual commissions for purchase of property. |
understood before | wrote A.1 that he was interested in acquiring building only but by the end of our
conversation | understood him to mean both building and business.

First para, of A.2 was written because of instructions | got from Ram Kirpalani. The letter

contains all the instructions | had from Ram Kirpalani for purposes of making the offer referred to in
A1,
Looking at documents Ex. A. witness says now}: It contains all the instructions for purposes of the
offer in A.2 — not in A.1. | say so because Ram Kirpalani had given me impression that if he did not
succeed in purchasing building alone he would then consider it as a going concern i.e. business and
building.

That was what | thought we had concluded. | wrote A.1 in those terms because of that | referred
both to Miller's Stcres Ltd. and to the property.

| expected a commission if Ram Kirpalani purchased store. | don’t understand you when you ask
if | would also have expected commission if he purchased stock.

He never mace it clear to me he was interested in the building only. A.2 was intended to show
Ram Kirpalani was interested only in the property i.e. building. Para. 5 of A.6 instructs me to write
London Fashion in same way as | did Miller's. interpreted this to mean to make $550,000 offer for
building. The reference to same terms as Mitler’s referred to A.2 which | had previously vritten, The
offer in A.2 refers to a deposit and the continuation of occupancy etc. | wrote London Fashion but
not in those terms. G.E. 4 is the letter to London Fashion. | don't think this is to be read side by side
with A.2,

I did not get G.E. 4 signed by Ram Kirpalani because Ram Kirpalani was not here and he had not
told me he had authorised Mr. Maharaj to sign on his behalf. Mr. Maharaj wrote A.6.

A.6 was basis of my G.E. 4.
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Adjourn |
Monday 6th November 1967;

25

Appearances as before.

Gerald Eckel resworn:

Cross-examination continued by Wharton:

"1 agree that | could not write G.E. 4 but for A.6 from Mr, Maharaj. Don’t know that Ram Kirpalani
left Trinidad for U.K, on 7th July, 1964. That may be so. When he introduced Mr, Maharaj to me he
said Mr. Maharaj would take his place in his absence and act for him, What he actually said was Mr.
Maharaj would pass his (Mr. Ram Kirpalani’s) instructions to me. 10
It was because of that | acted on A.6.
I do not know, but would not deny Ram Kirpalani returned on 9th November, 1964. | did not
show him letter when | found out he had returned. |
G.E. 4 is offer forA freehold property alone. Between his return and 18th November, 1964 | saw
Ram Kirpalani possibly twice. It was then i.e. on 18th November, 1964 he told me to make offer to
London Fashion as well as Miller's,
G.E. 7 dated 23rd November, 1964 is offer to London Fashion but | actually wrote it on 18th
nvember, 1964,
| did not show it to Ram Kirpalani although he was in Trinidad. | did not think it necessary to do
s0. | did not think confirmation was necessary.
G.E. 7 sets out basis on which Defendants would acquire property and stock. Did not think 20
Confirmation of terms by Ram Kirpalani was necessary or proper. He had instructed me to mak= an
offer on those lines and which were recorded roughly on G.E.5 — in his hand.
| admit G.E. 5 is related to Mitler’s but he had said he wanted offer on similar lines.
I did not seek confirmation because on 18th Movember, he instructed me to prepare the 2 offers
and deliver them one on 18th November and other on 23rd.
| wrote his instructions in respect of London Fashion. I was not writing a contract. | did not get
confirmation in writing because | was to keep his ni- e secret.
The situation was different with Miller's when | got him to sign duplicate of A,2. That was a firm
offer. G.E. 7 was an offer to agree in principle only along certain lines. | included it as an offer that
would have to be confirmed. If London Fashion had accepted | 'would get a formal offer from 30
Kirpalani and submit it to London Fashion. That was always my intention. | did not show G.E. 6 to
‘Ram Kirpalani either. |
On March 19th 1964 | had impression Ram Kirpalani would be interested in buying building but
it necessary would b y out the business. Consequently | wrote A.2,
When | approached him it was on basis that he was intermated in buying a property so | putitto
him with respect to Miller's.
| admit it was | who put idea of taking over a business as well as property into Ram Kirpa'ani's
head. It is not true that it was only after Miller's replied in terms of G.E.2 | had done so before.
Not true that Ram Kirpalani on 19th March 1964 said he was only interested in Miller’s building
only when | said | had been negotiating with them for another client. 4c
| showed him G.E. 1 on 19th March, 1964, He did not say he was not interested in lease but

property only,
The/



The suggestion to keep name secret on negotiations came from me not from him,

I can't recall seeing Ram Kirpalani around 3rd July, 1964 in connection with Miller’s. | saw him a
few days before he left on tour but can’t recall exactly when. It did not look as if Miiler's deal was
coming off. We spoke of that. Mr. Ram Kirpalani did not then speak to me about his having
discussions with Mr. Gabe about London Fashion, Not true that he then suggested | might approach
London Fashion without mentioning his name as Gabe his friend was dealing with them for him, Ram
Kirpalani had ieft me with impression that Miller’s was his real choice but only if that failed he would
take something else. It was not in that setting he spoke about Gabe and London Fashion.

Adolph Katz is one | referred to as Leo Katz.

I first spoke to Leo Katz in May 1964 about his selling London Fashion to anybody. | first saw
Gottfried around October 1964 with Katz.

It is not true | saw Katz first in March/April 1964. First time was in May. Second occasion may
have been in August or before.

I may have seen him in August. There was an occasion on which 1 asked Katz for details of the
property. In October | again saw them London Fashion and made offer in writing. | gave Mr. Gottfried
the letter G.E.4. They did not tell me then they were not selling property alone. They did not say they
had rejected offer previously for property alone, G.E.4, was offer for property only. it was not within
my knowledge in 1964 that London Fashion was going out of business. | did not know this was
generally known around. It was only in May 1964 | heard this and went to see Katz about it.

[

It is possible just as | heard this, others could have hear~ ‘ went back to see Katz sometime after
delivering G.E, 4. It may have been in early November, but | recall conversation with him on or about
18th November.

| think it wa.s around end of October | saw both Gottfried and Katz i.g. after submission of G.E.
4. At that meeting | did not tell them that if | put the deal through they would have to pay me 5%
commission, | never at any time told them this.

Gottfried never told me that all he was prepared to pay was 2% per cent. | did not agree. At that
meeting (i.e. after 22nd October, 1964) | told them | could not disclose my client’s name and did not.
Gottfried did not tell me that it might be wise to do so because if my client’s name was in his list |
would get no commission,

I did not say all right that when | came back with final offer | would get them to sign agreement
about commission,

| agree that | saw them i.e. had personal interview once after 22nd October, with them but |

spoke to them several times on phone.

Recess — Resumption.

Gerald Eckel Cross-examination continued:

(Leo Katz called into Court) That is the genteiman with whom | had discussion re London

Fashion.
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G.E5 was given me on 18th Movember, 1964 and was terms of my G.E.6.

On 18th November, 1964 | took it sericusly that Ram Kirpaleni was giving both
myself and Miller's up tc the 23rd November as deadline.

[ did not necessarily understand that if nothing materialised with Millers by then
hegotiaticns there would be at end. In G.E.6 | spoke of pressing element of time but
did not think it necessary to maintain 23rd as deadling, Can't recall whether on 17th
November, 1964 Ram Kirpalani get in touch with me. It was either 16th or 17th he
called me and asked me to come in and see him. | went as a result on Wednesday
18th MNovember, 1964, He did not on that day (18th) tell me he found Miller's deal
was taking toc long and that it locked as if nothing would ccme of them, 10

He did not hand me G.EJ5 and tell me that If | could not close the Miller's deal
by 21st they would be off,

He did not put G.E.b beforc me as the terms in which .that deal will be closed.
He did not say if it was not closed by 21st he would see Gabe about London
Fashicn on 22nd.

21st was a Saturday. It is true Ram Kirpalani told me to prepare offer to London
Fashion and also deliver it on 23rd.

He did also speak to me on 23rd about postponing delivery of that offer,

He did not telephone me about 11.30 a.m. on 21st nor did he then ask me
about Miller's, | did not then ask him to give me extension until Monday 23rd nor 20
did | ask him to postpone his discussion with Gabe until 23rd. Not true he declined
to alter his decision to see Gabe on 22nd. | agree | telephoned Ram Kirpalani on 23rd
but arcund 9.00 a.m. not midday. '

| had not then heard he had done business with Lcndon Fashion — positive.

| did ncot then remonstrate with him for not giving me further opportunity with
Miller’s,

I went to see Ram Kirpalani on Tuesday 24th November. | would npot accept that
my manner was mild on that day. | was normal. 1 admit asking him why he did not
want to seeif |~ would bring Miller's deal to success. This was because he said he had
just made deal with London Fashion, He did not reply that it was taking too long and 30
that he had given me until the Saturday 21st. it was on that day 24th he offered me
$1000. He did not offer me this for my pains or trouble and efforts in Miller’s. Those
were nct his words. »

It is not true that | did nct make claim then i.c. at that meeting for my
commission., It was after he offered me $1000 | raised claim for my commission
immediately, It was not clear to me before meeting on 24th that Ram Kirpalani was
no longer interested in Miller's — he actually told me not to withdraw offer. He did
not tell me he had bought London Fashion he said he hoped he would come to terms
with them,

He mentioned the terms $570,000 for building plus cost of stocks. It was not at40
that stage | asked for commission. | made no notes of terms then. It was while | was
still in his office, | learnt there was no commission for me with respect to London

Fashion./
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Fashion, | dont know why | made nc note of price and work out commission and
say this is my commission, | did not think it necessary then. We had an agreement

which showed terms in which | was to negotiate in his behalf,

Question:

Did you effect purchase of London Fashion on behalf of anyone?
[Hosein objects, This is guestion for Court on facts deposed.
Wharton: Case for Plaintiffs that he was to purchase on behalf of undisclosed principal
and | am asking whether hc purchased on behalf of any person. Objection averruled. ]

Answer Nc,

In relation to London Fashion deal the letter G.E.7 which | drafted on 18th was the
fast thing | did.
[Witness referred to page 3 of A9 para. (a) 1]
_ I was referring to the offer of $600,000 that London Fashion had told me they
had gct previously, They said they had been offered $200,000 for stock. That para.
beginning ‘“‘For this reason” to end of para. was to reviewing the situation because he
told me he could not remember having any agreement between us.

I had told him on 24th that | had agreed in writing, with. him. | was referring to
A, That document does not only refer to the Miller's building btut | agree offer in
A2 does.

Re-examined by Hosein:
By reference to Miller’'s Stores Ltd. in A1 | referred to both building and business

and | negotiated for both business premises and the business as well as shares of
Millers.

I never negotiated with London Fashicn for both business and premises. | made
offer for premises alone. G.E,7 however was intended tc be offer for premises and
stock, It was on instructions of "Ram  Kirpalani. It was nct intended to buy out
business.

Ram Kirpalani finally acquired building and business. | did not get that letter
confirmed because Ram Kirpalani had instructed me to deliver offer in that time.

When | was negotiating for Miller’s, Millers was a going concern and still is under
same management, -

David T. Sneddon Law on oath:
Chartered Accountant and partner of Law & Martinez Chartered Accountants 23/25

Phillip Street, Port of Spain, At one time | was associated with Hunter Smith & Earle.
Have been Accountant in 1856, In 1961 | was auditor of London Fashion and until it
sold out. Partners of that firm were Gottfried and the two Ketzs, Each partner had 1/3
interest in Capital $150,000. Building was owned by Gottfried not partnership. 1 believe
Gottfried lived in Arubea — but he lived out of Trinidad.

In 1564 | was given certain instructions re accoa)nts of firm. | had to prepare final
accounts before 31st December, 1964, which would have becn end of financial vear,
because business was being sold.

Partners called me in and Mr, Gottfried had his personal accountant.
Know/
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Know Ram Kirpalani. | was present at one of meetings with the Katzs and Gottfried at
which &am Kirpalani was present. This was November, December, 1964, but exact date would be
recorded in my diary. | was then preparing final accounts. My advice was sought by Mr, Gottfried
and the personal accountant Mr. Levin, Lé\;in was interested as to whether Gottfried would be
subject to Capital gains tax in U.S, for any disposal of his assets here. He also wanted to know

whether London Fashion had claimed any depreciation allowances on assets. MAr. Gottfried also
wanted to know how he could compensate the 2 Katzs because he was sclling out, This was mainly
from tax point of view,
[Wharton objects to whole of evidence irrelevant — Court will hear evidence before determining 10
relevance.] Part of time Ram Kirpalani was there. Scmetimes he was downstairs negotiating about
stock. | gave certain advice to Mr, Gottfried in the office.

Not sure where Ham Kirpalani was. | would think he was present. Business and premises
were finally scld and prepared statement of distribution.
Question:

What was figure for stock in final accounts?
Wharton objects — not relevant.
Sustained. Defendant no party to accounts not bound by them,

Question:
Do you know what was their purchase price paid? 20
Wharton objects — price paid disclosed by deed and pleadings not challenged.

Exchange betwecn counsel,

Adjourned:

Tuesday, 7th. December, 1967.

Appearances as before,

[Hosein abandnned questions to which objection taken. ]
David Law continuing:

Taking stock by Mr. Ram Kirpalani aind London Fashion went aver period of 3 days for
purpose of arriving at price mutually acceptable to the partics. Price was $183,819.04. This price
was given me by Leo Katz. 30
| said yesterday Gottfried asked me for certain advice. | subsequently found out what was
paid for building as distinct from stock. On one of days subsequent to having given advice to
Gottfried, he and Mr. Ram Kirpalani came intc office upstairs and Gottfried in presence of Ram
Kirpalani told me they had decided tc follow my advice an:' compensate the 2 Katz brothers with
payment of $30,000 each and after deducting this from agreed price of $5670,000 for building and
this would be a good idea to use $510,000 for stamp duty purposes.
[Wharton cbjects — not in accordance with opening — not on issue in the case — not pleaded. Not
issue between commission agent. Objection overruled — relevant as to price ¢t preperty agreed and
paid.
Witness continuing: 40

$570,000 was agreed price for the property.
Cross-exarrined by Wharton:

Don’t know whether my advice was actually carried out. ! agree not justified on the balance
sheets.

| don't see anything wrong with what | advised freom my client’s point of view — effect of
that was to reduce stamp duty, Client was Gottfried (refreshing memory from documents). Book
value of machinery was $2114, two thousand and one hundred and fourteen in 1963 and cffice

furniture was $10305.
Depreciation/



Depreciation in 1964 which was written off was:

Office Furniture -  $2305
fachinery - 2114
Making a total of — 4419

Book value therefore at end of ‘64 was $8000. This is value at which they went in transaction.

Figure of $183,819.04 shown in accounts was stock value. There were no outstanding accounts
recoverable they were all written off as it was not a business that traded on credit.

Amount written off $9394.97 by London Fashion. | had written them off before business was
- sold, They were old debts, :
As at end of 1963 debts recoverable $7171. No allowance was made at end of 1963, for these

30

10

debts. This was because the debts were considered good, They were not good in 1964 because if .

business closes down one does not have chance to collect. | would not by such a debt recoverable, it
was an arbitrary decision on my part as business was closing down.

Of $9,394 — $7,500 was a loan to Manager who was no longer arcund.

At end of 1963 trade debts recoverable were $7171. $1,860 was left at end of 1964,

In 1964 there were credit sales which helped to make figure of $1860.

Katz gave me figure of $183,819.04 at completion of stock. He came into office and handed me
figure saying stock was completed figure including all stock fixtures, machinery, etc.

I know how figure of $183,819.04 was made up because | actually made up the accounts, | did
not take stock. | never asked Katz how figure was made up. It was an adding machine slip he handed
me,

It is not clear the actual figure he gave me | don't have slip here. My workings show that figure of
$183,819.04. | wrote off debts because purchaser was not interested in the machinery because | was
so instructed by Leo Katz. I’'m sure it would have been Leo Katz also who gave instructions to write
off debts because | always dealt witin him when | said earlier | arbitrarily wrote off | meant |
physically did it. _

t dispute that there was figure for stock of $163,000 agreed (looking at accounts), There was for
furniture $8000,

Question:

What was outstanding account due to London Fashion — was it $12819,04?

[Wells objects: not relevant. See para, 6 of Statement of Claim and para. 7 of Defence. No question of
outstanding account pleaded.
Wharton: question relevant to whether figure was $183,819 or not for stock, Overruled.]

There was not $12819.04 for any such accounts, | have no such figure on account. | know of no
agreement between parties for take over by Ram Kirpalani of any such accounts.

I made up final accounts. They were not audited. Ram Kirpalani took no part in that i.e. making
of accounts,

Re-examined by Wells:

I was referring to accounts of London Fashion for 1964 prepared by me, They are Balance Sheets
and Profit & Loss Accounts. (Tendered) [Wharton objects:

Witness was asked to use document to refresh memory to answer questions and asked questions on it;
and cross-examined on them.]
Admitted and marked D.L.1. :

On Balance Sheet | have figure of $183,819.04 (now underlined in red.). Looking at accounts
now it is obvious it is made up of $8000 for furniture $175,819.04 for stock. Mr. Katz would have
given me those figures.

| was working on figures to make up accounts.

I have no figure of $12819,04 marked in these accounts — never used such a figure in making up
these accounts,

Charles Cuthbert Mendez on his oath:
Live at 27 Sydenham Avenue. Real Estate Agent. Know Plaintiff. Mr, Ram Kirpalani and
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Know Defendant bought the London Fashion building in 1964, | learnt of transaction at end of
year. Before sale went through | had dealings with Ram Kirpalani. | went and offered him a downtown
property for sale. | went to his Frederick Street business on Monday 23rd November, 1964 around
11.00 a.m. He said he was not interested because he had already made offer for it but owners wanted a
great deal more and he was not interested. | asked him if he would be interested in London Fashion
building — | -mean property. He said he could not do any business because he had asked Mr, Eckel to
make offer to the owners of the property and he expected a reply that same day. He said he regretted
not being able to do business and he said if the offer was accepted by London Fashion he would no
longer be interested in any other property. :

Before leaving Mr. Leo Katz of London Fashion came in and s2id may | see you for a few
minutes, } excused myself and left. '

Before this | knew of no connection between Plaintiff and Ram Kirpalani.

| returned to my office on 156 St, Vincent Street and called Mr. Eckel on phone and spoke to
him,

Cross-examined by Wharton:

I told Ram Kirpalani which property | had come to him about. | did not have any agency from
the owner to sell it.

Question:
"Is this normal approach without agency?
Answer:

| had nothing in writing, | also mentioned price to Ram Kirpalani. I thought he could buy it. |
offered him land — no building, it was burnt down. When he refused it | asked if he was interested in
the London Fashion building, This was only other property mentioned. | had no agency from London
Fashion. | had none in writing.

Question:

Did you have authority?
Answer

After long pause — yes.

I got authority sometime in April from Mr. Leo Katz, He gave me price of $750,000 and asked
me to sell building at that figure — not business.

| did not tell Ram Kirpalani this figure. | offered no one apart fram Ram Kirpalani the London
Fashion property. | never made any attempts in writing to offer London Fashion for sale to anybody.
I took no one to see it. Did not know dimensions of property.

| knew it was 2 story building which | do not think went through to Chacon Street. Anyone
standing on sidewalk could see its 2 storey building. | was shown property by Mr. Leo Katz in April.
He told me it did not extend to Chacon Street. ) have said all that transpired at my meeting with
Kirpalani. He did not say he had concluded deal with London Fashion. When | left him | went straight
to my office to telephone Plaintiff — we are not partners. We are competitors.

| had no hope of selling London Fashion to Ram Kirpalani. | understood Plaintiff was effective
agent, | called him to let him know that Mr. Katz had come in to see Ram Kirpalani and because of
what Ram Kirpalani had told me. Ram Kirpalani did not tell me from whom he was expecting reply.
All he said was he had asked Eckel to make offer and he was expecting reply by midday.

) did not - know whether or not Eckel was to disclose Ram Kirpalani’s name to London kashiori, |
was only intending to advise Eckel of what occured when | called him. | don't know whether this is
customary with agents, | only know what happened to me that day.

I'm not a confidente of Plaintiff or vice versa. We are friends and visit each other. We don’t tell
each other our business, | told Eckel | saw Katz going to see Ram Kirpalani. That's all | told him.
Eckel thanked me. He said perfectly all right | know all about it.

Kirpalani never mentioned Miller’s Stores property no did Mr. Eckel.

Not re-examined:
Recess — Resumption,
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George Black on his oath:

Cross-examined by Wells:

Live Fort George, Managing Director of Niller's Stores Ltd. from 1963 to date. Miller's carries on
business at 6 Frederick Street. Know Plaintiff. He was in negotiation in 1964 with me concerning
purchase of Miller's building. Negotiations fell through. About midday on 23rd November, 1964
Plaintiff called me by phone and asked for answer to his offer. I was not able tc do so as we were
waiting on information from our Tobago Branch. | promised to let him have an answer by the
Wednesday. G.E.6 is the offer to which | refer. As far as | can recall conversation was around midday
on 23rd. | called him on Tuesday 24th and told him we would not be interested in offer. This was
between 9,00 — 10.00 a.m,

" Plaintiff called me back same day and said he was with-drawing the offer. It was probably after
lunch when he called back. The following day | got G.E.8 from Plaintiff,

Before that | had given Plaintiff Balance Sheets which | subsequently gct back.

Cross-examined by Wharton:

| think Plaintiff brought G.E. 6 personally to me on 18.,11,64. One of terms of offer was to pay
severance pay and | was waiting for certain figures relating to dates of service of employees in Tobago
Branch.

| gave Plaintiff that figure $4.10 per share plus $110,000 for severance and told him at same time
we were not interested in 1st offer.

G.E.B6 contained offer of $875,000 for building, also offer for business, | told Plaintiff that we
were not interested in 1st offer at all. | probably told him this on 18th November and was only
looking into the second one,

Sure it was on 23rd midday | spoke to him not sooner.

Case for Plaintiff closed,

DEFENCE:

By consent evidence of witness in absence of Mir. Ram Kirpalani.

Leo Katz on oath:

Full name-is Adolph Leo Katz but have dropped Adolph by deed. Now live outskirts of Tel Aviv,
Israel. Do not now carry on business. | was at one time partner of London Fashion with Chiam
Gottfried and Max Katz — partners. Max was my brother-in-law we married sisters.

Know Plaintiff, | would not say | had business transactions with him. In March-April 1964 he
approached me at my business {London Fashion) and asked whether it was for sale and | said yes and
gave him particulars — measurements of property from Frederick to Chacon Street and the tenants —
and the price we were asking. | only told him w2 had tenants on Chacon Street side. | gave no
information about stock at time. | did not give it in writing and he took no note in my presence,

He came on another occasion — this was in August | believe and asked for more particulars. | gave
him and told him | had many offers for property a‘one but we were not interested in selling property
alone but stock and furniture as well. | did not see him make any note in my presence. This was his
second visit. | did not give him any price of stock then eithcr. | did not tell him who had made offers
nor did he disclose his client. | saw him again when he brought a written offer for the property. G.E.4
is copy of offer. Originally has been destroyed since business closed.

Can't recall the exact time. It was in the morning. Can’t recall date it may have been date after
that shown. | read it but we had no conversation and he left. | saw him again in October when Mr,

Gottfried/
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Gottfried came to Trinidad.

It was after | got G.E. 4 about 4 or 5 days later.

Gettfried lived in U.S. then anct on that occasion spent 2 — 3 weeks in Trinidad. We three —
Gottfried Piaintiff and | were together in office. Plaintiff spoke of offer and Gottfried told him we
were interested in selling property and stock together and Plaintiff said if the deal came through he
Gottfried would have to pay 5% commission, Gottfried said in a deal like that he would not pay more
than 2%.%.

Plaintiff agreed to that, Further Gottfried told him it would be wise foshim to disclose his
client because if client was on his (Gottfried’s) list we would pay no commission,

Gottfried had a list of people who were interested in property they were business people — not
real estate agents.

{ do not have list now. Plaintiff said O.K. and that when he came back with final offer he
would make him sign agreement for commission and then he would disclose client. Nothing further
took place. He left and | never saw or heard from him again about this. | met him since by de Lima's
but we had no discussion,

It was in June 1964, we decided to sell, The list was made up in May or June. There was no
secret we were to sell even before June 1964,

Max Katz and | lived in Trinidad then he still lives at Brives Road, Maraval. | left Trinidad in
1965. In 1964 people were constantty ‘making enquiries of us for sale of property we had an enquiry
through Mr, Gabe from Kirpalani in connection with the building steck and furniture, This was in
June, We had told Gabe to approach Kirpalani on subject. In 1964 Gabe had pants factory and we
used to buy from him. We asked to approach Kirpalani with a view 1o them buying business and
property.

He came back and said (no objection) Kirpalani showed interest but as he was about to go on
trip 1o India he could not negotiate then but would when he returned,

When Ram Kirpalani returned Gottfried was away and Gabe saw me, and said Ram Kirpalani
was offering $550,000 for the property and he had appeintment with him in San Fernando cn a
Sunday, | called Mr, Gottfried in New York about this offer.

Fellowing this | instructed Mr. Gabe to close deal between $550,000 and $600,000 and stock
and furniture 1o be agreed on Gabe called me at my home on the Sunday he had appointment with
Ram Kirpalani and said he had agreed with Ram Kirpalani for the property at $570,000 and stock and
furniture tc be agreed with condition that Ram Kirpalani could use name of London Fashion,

Then after this Mr, Gottfried came to Trinidad while | was taking stock with my wife, After a
while Ram Kirpalani and his staff begun helping us and then Mr. Gottfried arrived in middle of
stock-taking,

We began taking stock the firstworking day after Xmas 1967, and Mr. Kirpalani sent over his
staff same day,

After Gabe reported and before stock taking we met with (Kirpalani, and made out an
agreement on piece of paper. )

[Hosein objects to its being tendered in evidence. Not disclosed in particulars on affidavit of documents
cannot be put in evidence,

Wharton: Agreement was between Gabe & Ram Kirpalani. There is no other agreement,

Court would hear evidence on sale later. ]

Witness Ccntinuing:

It was not an agreement it was just a note on piece of paper which has since been destroyed.
{not pursued).

Before stock-taking | met Ram Kirpaifani. | met him on the Monday or Tuesday after 22nd
November, 1867 at his office. It was in the morning. He was in his office. | did not notice anyone
there, Office Is upstairs of his business on Frederick Street. | spoke te him about the transaction, |
went to finalise business after Gabe spoke to me, We had a little misunderstanding and fjnally solved it
over the table,

I met him constantly until the final closing of the London Fashion business until the deal was
practically closed. | met him often, Deal included stock for which we had to do stock taking and were
assisted by Kirpalani staff. We came to figures for stock and furniture. We also had outstanding
account.

Figure for/
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Figure for stock was $163,000 fixture was 38,000 and building was $570,000, but when taking
stock there was a misunderstanding with Ram Kirpalani and he said he would not pay amount, | asked
for furniture, then I said all right and we finally agreed that he would pay $510,000 for building
$90,000 for Goodwill and $163,000 for stock and $80,000 for furniture.

| was originally asking $37,000 for furniture and that was what the misunderstand was about.

Question: How did you arrive at goodwill figure?

Answer: It is the difference between $510,000 and $570,000 and the difference between what |
got {$8000) and what | originally asked ($37,000 for furniture).

We agreed for Ram Kirpalani to use the name of London Fashion and passed on the port quotas
in our name to him, We had foreign sinpIiers and also turned them over to Kirpalani’s.

We also had outstanding accounts for trade customers and suppliers. We requested Kirpalani’s to
take over,

Hosein objects: Cannot lead evidence of outstanding account under defence. Wharton's evidence is
only to explain reason for figure of $183,819.04. Leading evidence to show separate transaction to
take over of business, Court will hear evidence and rule iater.

- Lontinuing:

The outstanding accounts was over $10,000. | can’t recall exact figure. After stocktaking was
finished | took list with amount of outstanding debts over to Kirpalanis and asked them to take it
over, It was included in the stock figure of $163,000.

Amount agreed totally for stock was $163,000 which included the $10,000 for outstanding
accounts,

We got 3 payments from Kirpalani, One was in November for $50,000 second was on 15th
December, 1964 for $50,000 and balance was in January 1965,

 have'no - cuments from which | can refresh memory.,

Cross-examined Hosein:
. § left for Israel in May 1965, Firm accounts were closed. We destroyed books of accounts before
my departure — about a week before,

Accounts would have entries relating to price at which various things were taken over, Miss
Pereira was our book-keeper As far as | know she is alive and in Trinidad.

Before | left Ram Kirpalani told me he was having trouble with Plaintiff he did not tell me it was
‘about commission. | knew it was concerning sale of premises. It was in May 1965 before | left Ram
Kirpalani told me this, | told him when he needs my assistance he could call me. | did not hand him
books of accounts | handed him list of debtors. | had guaranteed if he did not collect debts | would
refund.

List had names addresses and amounts of each persons debt,

Some were local people who brought in credit. Each person bringing in credit would be given
charge bill and account open.

Adjourned 8th November, 1967

Wednesday 8th November, 1967: Appearances as before,
Leo Katz resworn: '

Cross-examination continued by Hosein:

| started taking stock on first working day after Xmas 1964 and continued for a few days. We
went into early January 1965, Store was closed for period and stock-taking continued on each
working day.

Kirpalani and staff helped. During stocktaking stock was listed on ruled foolscap.

Some of stock priced at cost and some agreed between Ram Kirpalani and myself. After that we
added up figures and arrived at totals. Kirpalani and staff and | both checked figures and passed to my
office. We each had our own sheets, | destroyed mine. Can’t say whether Ram Kirpalani has his still.
Sheets would show total value of stock arrived at.

Busm&ss operated right up to 24th December 1964, for ourselves i.e. London Fashion, Business
was not taken over on 23rd November, 1964.

Saw Plaintiff several times at my store, Can’t recall my telephone ¢onversation with him — |
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| gave him particulars of the property. At some stage | told him price was $750,000. Can't recall
whether it was in August 1964 or March 1964.

Building belonged to Gottfried. Partnership was renting at $600 per month. Any sale of building
would require participation of Gottfried. |

Can’t remember whether discussed rent paid by Tip Top Tailors with Plaintiff. | may have.
Plaintiff may have suggested $500,000 when | gave price of 750,000.

These were just passing things which | cannot now recall. | may have given him particulars of
tenants and rents paid. | can't recall positively. | did not give him a list of fixtures. We did not come to
that point. (Shown attachment to A.8) it is a correct list of fixtures Eckel may have got it from
London Fashion. If he did | handed him and would accept that. | said we had not come to that yet
because | can’t recall everything that happened 2 years ago. It was a copy not prepared for Plaintiff. |
had about 3 copies in my drawer and had several offers. | gave them to prospective buyers when |
thought necessary. '

Can’t recall any particular person to whom | gave. | did not give to Mr. Ram Kirpalani. We made
no details one comprehensive figure. We give him one figure and said thats what we were asking. It was
for him to agree. | can’t say he did not make his own list of fixtures. Shown G.E.4: Plaintiff handed
me this personally. We had brief chat 2 9¢ 3 minutes but can’t recall what was said. | did not read it in
his presence. | read it after he left maybe 16 — 30 minutes depending how busy | was. It is possible
that | told Plaintiff Mr. Gottfried had to come from U.S. and it would be matter for him to decide.

| may have written to Gottfried after reading it — | did not telephone | do not have letter now.
He came to Trinidad either at end of October or early November and | brought G.E. 4 to his notice.
We were interested in selling business at that time. Gottfried came down to discuss things generally. |
wrote him and told him | had offer from Mr. Eckel and amount. He had several offers.

When Gottfried came there was a meeting with Eckel, Gottfried and myself. | may have phoned
Eckel for purpose.

When | got G.E. 4 | understood Eckel was acting for one of his clients not for us, London
Fashion. At meeting with Gottfried and Eckel and myself we discussed offer and Gottfried made it
clear we wanted to sell stock as well.

Nobody mentioned any other price then. | think | am correct on that.

Did not hear Gottfried tell Eckel he had offer of $600,000 for property alone. | may have left
discussion for brief moment. : '

Nobody mentioned price for stock. | don't think we said stock was at cost that was understood,
but we may have mentioned it. If Eckel put questions to us what price for stock we may have said
approximately $200,000 we could have mentioned it but | don’t recall. $200,000 would not have
been approximately correct at that time. At that time if we mentioned price we would have said
approximately $200,000 for stock.

| would not remember whether contents of A.8 were discussed at meeting. | would not deny it
took place, but | do not recall any such things being discussed. ! do not know what you consider
important. ‘

I recall that Eckel asked for 5% and Gottfried 2%% which was agreed. | clearly remember that.

Gottfried had list of interested purchasers and brought it to Trinidad with him. He had it always
in his pocket. He did not take it out at meeting and no one discussed it.

Eckel did not ask for list to see whether his client was on it. When Gottfried told Eckel it would
be better for him to disclose his client he {Eckel) replied that when he came back with firm offer and
had got Gottfried to sign agreement about commission he would disclose name of client. | am not
saying that Eckel was acting as our agent at anytime in this transaction. [To court: Gottfried agreed to
pay 2%% to Eckel for selling property].

Have known Gabe since 1938 and have been friendly with him since and we visited each other’s
home.

| first asked Gabe in June to approach Kirpalani. London Fashion was opposite Kirpalani's. | -
knew Ram Kirpalani as businessman. We started London Fashion on Frederick Street in 1847, we
were elsewhere before. | knew Ram Kirpalani for several years and spoke to him when we went to
Chamber of Commerce Meetings. | did not approach him myself as | never approached him on
business.

Gabe reported that Ram Kirpalani showed interest but would discuss when he returned from his

trip/



trip. When | first asked Gabe to approach Kirpalani and told him to offer building, .stock, everything,
but mentioned no price. Gabe did not say Kirpelani was interested at any particular price, Gabe just
said hie was interested (no objections).

The next time | saw Gabe about this was cn 19th November. | had heard that Ram Kirpalani had
returned on 9th N vember, 1964, 1 used to see Gabe once a week but not about this transaction, On
17th November, Gabe said he had appointment with Ram Kirpalani and | said go and see if he was
ready to negotiate, That's all | told him. Gabe had come to see me as usual, in course of conversation 1
said to see if Ram Kirpaiani was ready to negotiate. He said he had appointment with him on the
Sunday about London Fashion and he would let me know what occurred, That's all. On the Sunday
Gabe phoned me at home and told me Ram Kirpalani was offering $580,00C for building, | put call
through to New York to Gottfried same day on the afternoon.

I think | telephoned Gabe after that same evening, at his house, in San Fernando and told him to
close deal between $650,000 and $600,000 for buiiding and for Kirpalani to take stock and furniture
some at landed cost and others to be agreed. ‘

Late that evening Gabe called me back and told me Ram Kirpalani had agreed to pay $570,000
for building stock to be taken at landed cost for goods only, and others to be agreed. Furniture he said
would also be taken over and told me to see Ram  irpalani next day. Next day | saw Ram Kirpalani, |
went to his office without appointment. |t was between 6,00 a.m. — 11.00 a.m, We had duscussion as
to how e would finalise price and how we would take stock.

We did not discuss how we would pay. | did not ask him if he would pay cash on spot, | did not
dare, | asked for no deposit. | did not mention approximately price of stock, Ve did not mention
goodwill, | did not ask for anything in writing, He did not ask what fixtures consisted of.

- We first confirmed what Gabe had told me, |

| told him | heard from Gabe he had prepared to buy property for $570,000 and furniture and
stock at prices to be agreed. Sabe never told me that Rarn Kirpalani would take over furniture at price
of $8000 and stock at $168,000 or $90,000 for goodwill, He did not say Ram Kirpalani was prepared
to buy building for $510,000. o

Yesterday | mentioned Kirpalani and | signed note, This was during stock taking. | don’t have it.
It is destroyed. It just mentioned that Kirpalani agreed to buy at $570,000 furniture and stock to be
agreed on, He wrote it out at his office. | was there at time. This was in December 1964 after Xmas —
and about 2 or 3 days after stock taking began.

Ram Kirpalani asked me to read the note | read it and signed it of my own free will and kept it.

don’t know if he had another copy. | only signed one.

| did not give Gabe a copy. First payment on account was $50,000 in Movember 1964. | gave no
receipt for that or second amount of $50,000 also. Second was in December. The balance was paid in
January 1965, approximately $200,000 can’t say exact amount,

Gottfried was not in Trinidad in December, He may have come in at end of December or early
J anuary. | would not deny he signed Deed Ex, B. on 31st December 1964, Ha was present from 31st
Decermoer, 1964, until stocktaking complete. He stayed at my house. | don't know exactly what time
he arrived, He brought a gentlemen down with him. | don't recalt his neme as Levin, Don‘t know what
he was. '

Gottfried was not in Trinidad at beginning of stocktaking. ! saw deed before today but never read
it through. 1 knew however that deed has $510,000 as consideration. | discovered this a few days after,
I was nct surprised on discovery.

During stock taking there was misunderstanding between Ram Kirpalani and myself. | wanted
$37,000 fer furniture. He did not want te pay that much. He eventually paid $30,000 as goodwill, He
saved nc money. Price of property was reduced by $60,000. ! got $30,000 anc Max Katz $30,000.
Goodwill carng up for first time when we had misunderstanding about price of furniture,

We had discussed and agreed in everything else.

Know David Law. He was auditor of firm,

He meade up final account of firm. | saw them,

Ex, D.L.1 is accounts in connection with my firm which | have seen befor: and made up to 31st
December, 1964,

| accept Mr, Law’s figures as correct,

Ram Kirpalani/
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Ram Kirpalani is carrying on different line of business now at London Fashion building,
Net profit according to D.L.1, for 1963 was 2031,
Show document:

Question:
Do you accept this as copy of balance sheet for year ending 19627
Answer: Yes,
[Wharton objects to its being put in — Mot in affidavit of documents.
Hosein: 1t is on question of goodwill — to show trend of business.
Affidavit of documents showed that docurnents were or had been in possassion of parties at time,
Belance sheets were in custody of BMr, Law, In any event all goes to credibility of witness.
Admitted L.K.1 to purposes of credibility, Objection overrilad — document adroitted as Ex. L.K(1.]
| accept that profit for 1962 was $7610.06. -

Recess
Resumpgtion.

Leo Katz continuing — Re-examined:
I am 8ritish nationality but of Jewish stock. Languages are Jewish and German normally, | came

here in 1938 from Rumania and grew up in that oart of Sumania,
This documant shown me is cheque | got from Kirpalani in December, 1is dated 24th November,

1964 and is for $50,000 payable to Gottfried. | endorsed for him. Tendered Admitted and 'Markq
L.K.2. No objections expect \Wells for Dertondant ssks to nate it was not disclosed in affidavit, Second
cheque was issued on 15th December, 1967, for 550,000 (not produced). Last chegue was in Jenuery
but don’t recall datc or amount, This checue shown as dated dth Jonuary, 1965 payable to London
Fashion for $183,819.04 issued by Kirpalani and cndorsad by me is the third cheque. T.AM. L.K.3
{No opjections subject to some observation). '

Total LLB.2 & 3 is $233,812.04, A considersble sum stilf outstanding but thiz would have been
paid to Gottfried personally. | know his signature, 1t appears on this cheaque from Defendants to
Gottfried for $460,000 (Tendered Admitted and !Aarked 1L,K.3 no objections subject to some
observations.)

I don't recall recciving a chegue from Defendnnts payable to ma. My brother-in-law received one.
I think it was January 1965. i have settled in Israol since leaving Trinidad. | cerne to Trinidad because
Ram Kirpalani spoke to me in Mew York when on a visit and as @ resuit | carns here to give evidence., |
have no intcrest in this case.

I have recaived my settlement in the transaction i.c. sale ot London Fashion. | was not present at
signing of deed Ex, B. ! did not discuss the questicn of dead with Gottfried or his solicitors, | was
interested in the business side of deed.

Cross-exarnined further by Hosein Q,C, with leave:

I did not insert payees name on L,K.1 Rar Kirpalani gave me this cheque at his office in

Frederick Street. It might have been on this same day that he prepared note which | signed but which

has since been destroyed. | did not receive any other chegue after L.K.2 which'is dated 9th January,
1065.

Re-examined by Wharton with leave:

I am not an accountant.

Goodwill was discussed between Defendants firm and my firm and figure arrived at as result. |
have not sought to defraud anybody of commission, Gottfried was aware of transaction relating to
goodwill and has not complained,

Have not sought to defraud anybody on 1964 dealings.

Joseph Gabe on oath:/
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Joseph Gabe on oath:

Live in tYami, Florida, ! liveed in Trinidad for 30 odd years from 1932 to 1965, | am retired
from husiness. | had dry goods stere an High Street, San Fernando and ! anufacturing business for
men’s and ladiss slacks in Riarabella, Trade was mostly local — some expoert trade, Know Ram
Kirpalani =nd did quite a lot of business with him. | szid his firm's goods and would see him
approximateiy once per week, Know Leo Katz, He wes connected with London Fashion they also
bought my garments, | was friendly with him knew Gottfried — also a good friend. He was partner in
London Fashicn,

On one of weekly visits to Port-of-Spain Mr. Katz and Mr, Gottfried askal me tc see whether
Ram Kirgalani would be interested in buying London Fashion, This was early or mid June 1964, Later
that same day | was at Kirpalani’s and asked RBam Kirpalani whether he was intarested. He said he was
negotiating 2t time for another Frederick Strest property and could nct give an answer as he was
making arrangements to leave for India and would not be back until November, 1G4,

in carly Novembor when he returned | saw him. It was either Gth or 10th | saw him at his
office. I asked him then whether he had settied with other property or whather e was not interested
in London Fashion, He said definitely before en! of month he would give answer,

We had discussed ne price. | told him | was no Comimiission Agent ancd was acting as friend and
needed no commission, We only raiscd price on 17th November, 1964 when | next saw him at his
office. We discussed price then | told him what London Fashion wanted and be said what he was
willing t3 pay if he did not get the other property. London Fashion wanted $600,000 he offered
$550,000.

These prices were for property andd name of London Fashion, We gventually made
appointrnant to mect in San Fernando on 22nd November — a Sunday at Ham Kirpalani’s manager’s
house on 5t, Jarnss Street,

On 17th Movembor, 1964 when | had Ram Kirpalani's offor of $5850,000 | went to London
Fashion for further instructions and saw Leo Katz and we telephoned Gottfried in New York and he
then gave me instructicns that when | saw Ram Kirpalzni on 22nd to use my discretion between
$550,000 and 5606,000 and they would accept what § decided,

I next saw Ram Kirjzalani on 2Znd es arranged,

I was trying to divide $550,000 in halt to jet $575,000. 1 aventually closed deal for $570,000
for building property and name of London Fashicn,

Faot in touch with Katz and teid him | haa got £570,000 and to take over from there.

Befors this Ram Kirpalani and | discussed about stock fixtures but | eventually left this to be
decided between Fam Kirpalani ang Ketz, | called Katz at his heme from San Fernando and told him

what occurred and to take over. He saii! he woul make arrangements with Fam Kirpalani next day to
settle mincr matters — the main thing was the building, Sunday 22nd was fixed in my mind because
Ram Kirpalani had said if he did not get other property by 21st he would then be in position to
negotiate with London Fashion, 7

After that | took no further pert though hoth parties would tell me what was going on.

Crossexaminad by Wells:

! spoak and understand English weli | thini. | had ne difficulty in business with language. It
would be quite unfair to say | did not understand busincss man’s language when deal was being
discussed. There is a possibility | may have omitted to give evidence in same matter but . . ..

| cars here to give evidence in this matter,

I don’t think | can add anything to what | said, It cauld have been the [=ter part or early part
of June, ! was asked to approach Ram Kirnalani, Both Leo Katz and Gottfried gave me those
instructions, Cottfried might have spoken to me in Mew York, but | am sure they hoth spoke to me
about seeing Ram Kirpalani. | asked only once 1o see Ram Kirpalani. 1t could have Been in Trinidad or
Mew York | was asked, | was asked to find out if Rarn Kirpalani was

interested/
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interested in buying Londcon Fashion. %
| had discussion with Ram Kirpalani as result. | have said all that took place the first time
| approached Ram Kirpalani.

On Oth. November, 1964 | asked him if he had ssttled his other business. He said he
would let me know at end of month. He had another discussion about London Fashion but we
spoke of other things. That was extend of London Fashion discussion.

i next recall the 17th, Novernber, 1564 becausc | came to Port-of-Spain weekly, and my
book would show. | checked my books, They arc at Cherckee Lid. in San Fernando. | checked
backed because | wanted to sce when i came to Port of Spain, It is order book, It has no entry
other than recording visit to Port of Spain.

| used to see Ram Kirpalani weekly on business and that helps me to remember dates, On
17th Movember, 1964 was first time | mentioned price | knew it was then because the next
appointment with Ram Kirpalani was for 22nd.

| got figure of $600,000 from between Katz and Gottfried. After the 17th, when Ram
Kirpalani showed interest, | got the figures. it was right after the same day.

When | went to see Ram Kirpalani on 17th | had figures already. After talking to Ram
Kirpaleni ! went to London Fashion to get instructions on the two figures,

When Ram Kirpalani rcturned in November, | don’t recall the particular day, | had the
figure of $600,000. Leo Katz would then have given me. | said both Katz and Gottfried gave
me. | was referring to final instructions.

It was in November. Keatz gave me figure | can’t recall date.

if Katz seid $550,000 was mentioned for first time on 22nd Mevember 1964, | would say
it is impossible because | closed deal for $570,000 on 22nd MNovember, 1064 without anv
refarence 10 Katz on that day because of previous instructions.

Adjourned:
Continuing Thursday 9th November, 1967.

Appearances as hsfore:

Joseph Gabe resworn:

Cross-examination continued by Wells:

Don‘t know why Ram Kirpalani went to San Fernando on 22nd November, He called me

on phone a day or two before and made appointment. This could have been on Saturday 21st.
He probably called me at my store on the Saturday as | am usually there,

Ono of the reasons for his coming was to sese me, but he generally visited his San Fernando
Stores in San Fernando. | had no other business with Ram Kirpalani that day. | did other
business vsith Ram Kirpalani weekly once sometimes twice i.e. buying my goods, Ram Kirpalani
also bought my business (the store) after London Fashion transaction. This was in June or July
19656. We finalised in June or July 1965, but discussions started in April 1965 approximately. |
say April because it takes 2 or 3 months to complets negotiations. | cannot be more specific
than that. Hc paid me deposit in June and we started taking stock and as fast as Ram Kirpalani
got in moncy from business he would deposit on account for premises. | got $140,000 and ...
paid as foliows $20,000 deposit and mortgage for $120,000, $20,000 was on closing of deal
$120,000 still outstanding. tortgege Ceed was signed some time in June or July 1965,

| read English, ’

! read it in newspaper that Kirpaleni tad bought business. The press usually print what
they like for what you tell them.

Article was purperting to be announcement thet Ram Kirpalani had bought business — !
don't recs!! date of articlc, 1t wont surprise me if article was on Tuesday 27th April, 1965 as
we began in April with negotiations,
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Wharton: Objects to all the above.

Wells: Also credit test memory allowed for purpose.

Shown newspaper Mirror for 27th April, 1965, | see article referring to business transaction
between Raim Kirpalani and myself. That article in so far as it refers to the buying of the
building could be correct but not figures.

Re-examined Wharton:

This transaction with Fam Kirpalani was in respect of my San Fernando store — dry goods
— | owned building. Ram Kirpalani bought my property and business. The deal was put
through in April but completion — stocktaking and ete, was in June — July, | don't recall exact
date of hiortgage Deed.

Mr. Ashford Sinanan Solicitor acted for me and | drew up that deed. He also drew up the
conveyance for building. It was one deed for conveyance and mortgage. Ram Kirpalani had
Lawyer 10 act for him.

This transaction was in no way connectad with London Fashion. It was in no way
responsible for article in newspaper and | was trying to keep my businass out of papers as far
as possible — it was my private business.

Deed was signed after article in papers as deed took sometime to prepare,

Ram Metharam Kirpalani on his oath: ,
Managing Director of Defendant Co. also manage husiness of Company., Born in Hyderabad,

india — Hative language is Hindi.

Graduate University Bombay. Came to Trinidad first in 194% remained for about 18
months and left in 1850, Returned in 1853 and have been residing here since.

Know Plaintiff, First got to know him on 16th March, 1964, He made appointment with
my Secretary to-come and see me in my office 18 Frederick Street on morning of 18th March,

1964 and he did. He asked me if | was interested in any business property on Frederick Street
as he came to know | was looking for onc. | said yes, | was interested if | get good buy. Then
ne said there was possibility that Miller's Stores may sell their property. He showed me
correspondence with Miller's to prove this. | think it was offer for scme lease or something like
that, | told him I was not interested in lease, that | was led to buy property., G.E.1 is the
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document he showed me. | am not the “client” referred to therein, 30

We discussed prices generally and referred to property at Queen and Henry Street which
Standard Distributors had bought and came ta conclusion that f 1 could get Miller's property
for $750,000 that would be good price. We discussed property only — ne business.

I had no intention of buying znybody’s business or goods.i made that quite clear to
Plaintiff.

Then talk of commission arose, He told rme it would facilitate his talks with Miller's if |
agreed tc pay his commission, When | say "'I'" | am referring to Defendant Cornpany. | told him
b knew that generally it was seller who paid commission. He persuaded me to pay as otherwise
Mr. Biack would not be likely to sell. | agreed and we spoke of percentage. He said normally it
was 5% but on big deals as this he would work on minimurn of 2%, We discussed on whose
behalf he would make offer. | said if he used our name the price would go up as there was the
tendency and he said it was normeal for a client’s name to be kept secret and he suggested he
would negotiate without disclosing name of my Company. He said he had done this before for
others,

Then we agreed that offer would be in writing to be prepared by the Plaintiff and for me
to see it. He left and returned the same afternoon with 2 documents. A.1 is cne of documents.
The offer only in A.2 is the other not the covering letter. | signed both and he gave me copies
to keep. He left and came to see me several times thereafter keeping me informed of progress
of negctiations, At one stage he said he could do nothing until he got a reply.
= At ong/
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At one stage he brought in G,E2 which indicates my offer was not enough, He also showed
Miller's concern about their staff and because of this question of business came up — Plaintiff
brought it up he said Miller's was concerned about staff which was very old and there would be
talk of severance pay involved, and Miller's claimed a moral responsibility for thier staff. I told
him staff was out of question because they are unionised — mine is not and most of their
people are old but personally | do not mind buying building stocks, furniture and fixtures but
that Miller's would be responsible for their staff. He said why not offer to take over whole
business with condition that | would not be taking over their staff and | could liquidate if
necessary. | told him that sounded nice. He said why do that as it seemed only way of getting
building, 10

| said if he got me 3 years balance sheets | would be able to arrive at price of shares and
be able to make an offer.

I am not sure of date on which G.E.2 was brought to me it was late May or earlyJune
1964, There was nothing further discussed that day,

I left for India on 7th July 1964, Plaintiff knew, | had told him this on day he brought
G.E.2. | told him 1 was going on world tour for about 4 months and | would like to get the
balance sheets before | left, He said he would write Millers to that effect. Subsequently he
spoke to me and said that Miller's were in touch with London about balance sheets,

Plaintiff was actively in touch with Miller’s and with me and saw me repeatedly.

Before | Jeft for India | did not get sheets. Consequently on 3rd July, 1964 | called 20
Plaintiff to my office and told him | was leaving on the 7th July and ! introduced him to Mr,
G. Maharaj and told Plaintiff Mr, Maharaj would be acting Managing Director and while | was
away you (Plaintiff) deal with him. He never raised any question about Maharaj’s authority. |
also told Plaintiff that day that Mr, Gabe of San Fernando had offered me London Fashion
property. That was the first occasion on which London Fashion was mentioned between us, |
told Plaintiff that Mr. Gabe was working as friend and was not involved in getting commission
on either side. Mr, Gabe had told me that on 25th June, 1964 when he came to see me on one
of his business visits, | told Plaintiff that Gabe had told me that Mr, Gottfned of London
Fashion had told Gabe to offer me London Fashion property.

I told him that since Gabe was not going to get any commission and owners of London 30
Fashion knew it was Kirpalani, negotiating through Gabe, why not you (Plaintiff) negotiate with
them the same as with Millers, He agreed. | meant for him to negotiate London Fashion keeping
my name secret and that | would pay commission, | actually thought but did not say that since
he was negotiating with London Fashion he would ask them for a commission in case |
concluded deal through Gabe who was not acting for commission, | felt Miller’s deal was not
going to come through and | was giving him ancther opportunity of earning commission on
London Fashion deal during my absence. If he succeeded | would pay commission if he did not
| concluded deal through Gabe. | felt he would get from London Fashion not from me. In this
context | told him get the property of London Fashion on same terms as Millers, A1 and A.2
(offer) was what | was referring to — | did not discuss this but | meant by same terms asgqg
Miller's on the same basis as contained in A.1 & A.2. Don't recall any further discussions with
Plaintiff between 3rd July 1964 and date of my departure on tour on 7th July 1964, { would
have paid a commission if Plaintiff had got me the London Fashion property in way | spoke
about, He never at any time offered me to give him sole agency nor did | at any time discuss
that with him,

| returned from tour on 9th November, 1964..

Recess Resumption/
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RESUMPTION
Ram Metharam Kirpalani examined-in-chief:

Continuing:

On or about 10th or 11th | called Eckel in. | had found on my return the Miller's balance
sheets and letter dated 7th November, 1964 from Plaintiff and cailed him in. A.8 is letter Mr.
Maharaj had it,

I had expected to get the balance sheets before | left on tour but Plaintiff had said Miller’s
were reluctant as we were their business competitors and had to get O.K. from London Office
and that was providing a hard job. And A.8 refers to Plaintiff having to persuade Miller’s to
produce balance sheets (see p.2). When | called on Plaintiff on my return he came and | told
him | had just returned and | was very busy and to wait 3 or 4 days and | would call him. |
wanted some time to examine balance sheets. We had no talk about London Fashion then even
though London Fashion was referred to in letter.

Milter’s was my preference. | don’t know if | said so initially in evidence. The door was
wide open for Miller's, ‘

About 3 or 4 days after this he calied me and asked whether | had time tc go through the
Miller's balance sheets, This may have been around 15th or 16th. | told him not yet but as
soon as | was ready | would give him a call and that it would be in a day or two and on 17th
November, 1964 | phoned himand  asked him to come and see me. He came in on Wednesday
18th in the morning. | told him | was ready with Miller's offer and gave him G.E.5 — we had
conversation — | told him if he looked at whole thing it (Miller's transaction) had taken 7 or 8
months and we had reached nowhere, | handed him G.E.,5 and said if he did not conclude deal
by Saturday 21st 12 o‘clock | would close London Fashion deal with Gabe with whom | had
appointment to see on 22nd Sunday. | told him this. | told him also | did not think he would
conclude the Miller's deal and | was giving a final offer. All along we discussed the counter
offer Milier's was making and so | gave him up to 21st. He told me why | did not allow him
to make affer to London Fashion and he suggested certain conditions | don’t recall exactly as |
had nothing in writing. This included things like payment for stock at low interest etc. | said to
him | had no more time that he had four months and reached nowhere | feel as if | sit at table
with Gabe who is mutual friend | would get through faster, He said he was sure he would close
with Miller’'s by deadline on 21st. He suggested he make offer to London Fashion, | told him
no,

I gave him no authority to write to London Fashion on my behalf.

I did not tell him | gave him up to 23rd to close with Miller's — | gave up to 21st,

G.E. 7 is dated 23rd November, 1964. | gave Plaintiff no authority to write that on my
behalf nor did | gave him any such instructions.

This is first time | am seeing it. It was not shown me before today not even when put in
evidence, _

After conditions in G.E.5 | felt Miller's would not accept condition B. A" | had struck
off before handing over to Plaintiff,

Also felt they would not accept D-ii “depreciation.”

| wanted a realistic figure on depreciation. | had only seen figures on balance sheets and
book figures did not give realistic figures.

In course of going through balance sheets | made notes which is G.E.5. | did not make
G.E.5 for Plaintiff as such. The query on Tobago property was put there by me when
examining books — it was a query | posed myself as to what would become of Tobaga property
in the deai.

There are entries at beginning of G.E.5 with 2 colums of figures. Left figures are from the
balance sheets and right hand figures are what | felt |, could get for the items if sold. The &
sign before a figure means | would get that much more for property i.e. left plus right figures;
in minus signs would mean | would get left minus right. Some owners of property (building)
depreciate value in their books we do not.

The balance sheets did not show how left had figures arrived at for the property. /
- For the
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Re para. 9:

We spoke about Miller's on 23rd but he never advised me as alleged therein and | never
advised him to hold any offer until 23rd or 25th. | never told him London Fashion had phoned
for appointment. | told him | had appointment at 5,00 p.m. There was no such talk as is
referred in para. 9 (1) & (2). | only had one talk on 23rd that was around 11.30 a.m. He did
not telephone me about 4.00 p.m. Leo Katz had come to see me between 10.00 — 10.30 a.m.
just to shzke hands on the deal. Max and Leo came back again at 5.00 p.m. Leo Katz came
before Plaintiff had phoned me and asked me to see him.

Re para. 10:

| did not request him to come and see me on 24th. On 23rd when he called and asked to
see me | -said he could come on 24th as | had appointment with London Fashion. After ‘closing
deal with London Fashion | had no further interest in Miller's on any basis.

Re para. 11;

I never offered him $1000 for efforts in London Fashion.
Re para. 12;

Sub. para. (a) ends with advice.

| replied on 26th November, 1964 by A.10 Ref, to "in my presence’ in para. 2. | refer to
in my presence at my office on 24th.

Re para, 2

Is that what you would have required if you had employed Mr, Eckel?

Answer: | would have put it in writing if | had employed him in respect of London Fashion on
a commission,
Re para. 7:

I meant if he produced such an agreement to which he referred | would pay commission if
not | would pay commission if not | would pay nothing not even the $100Q which | had
offered him for his efforts in Miller's,

Adjourned to Monday 13th November, 1967.
Appearancss as before:
Ram Kirpalani resworn continuing in examination-in-chief:

| saw Gabe before | left on tour and told him | would see him about London Fashion on
my return, |

Gabe used to come to town every week. | returned on 9th November and | saw him eijther
on- that day or the next in my office at Port of Spain. He asked me about my decision re
London Fashion and | told him that | had just returned but by end of month (i.e. November) |
would make up my mind. There was no further talk about this then.

On 17th November | saw him in my office again. He again asked about London Fashion,
By that time | was through with Miller's Balance Sheets and cash and spoke to Gabe about
price for London Fashion as | felt Miller's deal will not come through. He said they would sell
property for $800,000. | said | would not pay more than $550,000. That is first time we spoke
about price, | said | could not commit myself now and | would meet him on Sunday 22nd
November at our staff house in San Fernando at 2,00 p.m. | used to go to San Fernando every
Sunday because | had business there. | had no further conversation ie. London Fashion on
17th, Apart from this we used to buy clothes from Gabe who manufactured them.

Staff house was on St. James Street, San Fernando. After speaking to Gabe | phoned
Plaintiff and asked him to come and see me and he did on 18th, On 22nd November | saw
Gabe at  Staff House, San Ferrando,

We spoke about price. Gabe sand he had to finish the deal between 500 and 60Q thousand
dolars and in fairness as we were all mutual friends he said $575.000. | argued for a while and
finally we closed at $570,000 with conditions that they {(fondon Fashion} would allow me to
use name to dispose of stock. It was more or less same as my line of business. | stipulated this
because Gabe had said they would not sell property alone since 17th and would be necessary
for me to buy stock and fixtures also. On 22nd | agreed with Gabe to buy stock at market

prices or/
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For the lift (elevator) | only have balance sheet value,

The $450,000 shown and front of right hand column is a round figure which would be the
realised profit on the total of left hand column. The left hand figures are also the rounded
figures — balance sheet may show odd dollars,

Left hand figures would total $489,331 i.e. rounded balance sheet total, If you add left
hand column you would not get $45,000. | was taking rounded figures for purpose or arriving
at what offer to make for shares in Niillers. :

Capitals were based on the 1963 balance sheet. Miller's close books at end of September, |
therefore noted on G.E.5 offer at £3.10 per share based on 1963 Balance Sheet. Figure will be
changed if 1964 balance wheet has majcr changes. 10

If the 1964 figures were materially different | would alter offer.

Nothing further happened on 18th November, 1964, :

On Saturday 21st about 11.30 a.m. | phoned Plaintiff and asked whether he had word
from Miller's, He said no, but he expected a call by Monday. | told him | was sorry and could
not wait any longer and was going to close deal the next day with Gabe. Before he said
anything | hung up.

On the Monday 23rd November, 1864 he phoned me around 11,30 a.m. and said that he
had just got call from Charlie Mendez and that Mendez was talking a lot of nonsense if it was
true. | said yes, | closed the deal for $570,000 for property of London Fashion yesterday. He
asked if he could come and see me I said no, that | had meeting with London Fashion Partners 20
at 5,00 p.m. and he could see me the next day. That's all that occurred then, On same day
around 11,00 a.m. on Queen Street side of Kirpalani's | met Mendez in the store. | was coming
downstairs, we stood up and spoke, | mentioned to him, as | was excited at having closed deal
with London Fashion and | had done business with Mendez previously, that | had closed the
deal with London Fashion and your friend Eckel { had lost a chance.

This is what | understood what Eckel meant by “nonsense”.

That was all the conversation | had with Mendez.

When Eckel phoned he did not tell me how | could do that when | gave him the business
or any such words what he said was why | could not wait for Miller's — you like it so much
you could have waited till Monday. 30

On morning of November 24th 1864 Plaintiff came to see me — he was very depressed. We
talked about London Fashion and Miller's. | told him | gave him lots of chance with Miller's
but it was not my fault that deal feil through, | told him | also gave him a chance with
London Fashion but he did not do anything. | gave him a cheque for $1000 which { had
already made out in his favour and said this is to compensate you for all the trouble you have
taken in trying to close Miller's deal. | never told himit was for trouble or commission with
London Fashion.

~ "He gave me back chegue saying | had agreement in writing with him that whether | bought
London Fashion through him or nct | would pay him commission. | never had any such
agreement and was surprised. | said Mr; Eckel | do not remember signing any such agreement 40
with you. If | did that may be | did not read it. He said he would produce it. | toid him
produce it and | would give him a cheque for commission right away. He did not produce any
such agreement. He walked away. Shown A9 | received that on 25th November, 1964 | think.
He enclosed photostat copy of A.1 which was referred to in pera. 1. Plaintiff never tendered to
me in writing for my confirmation any offer he was proposing to make on my behalf for
purchase of London Fashion. | never asked him on 24th whether to produce A.1. | requested
him to produce agreement he said he had relating to London Fashlon

I did not ask him to write me a letter either.

Re para. 8 of A9,

The reference to London Fashion therein and in particular $550,000 plus stock or 50
$750,000 cash has no meaning to me, { gave no such instructions.

Re, para. 9./
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prica or cost whichever was lower and furniture and fixtures at price to be agreed on between
Leo Katz and myself,

Nothing else happened at San Fernando. Next day Leo Katz came to see me at my office
in Port of Spain and we shook hands on deal.

| paid London Fashion by cheques first $50,000 on 24th November, 1964 (L.K.2.) then
$460,000 on 31st December, 1964.for the property (L.K.4.).

| gave Leo Katz L.K.2 in my office, On Monday 23rd November, 1964 when Katz came to
see me we agreed for me to write a note agreeing to price of property and goodwill at
$570,000. R |

On 24th | gave him L.K.2 towards the $570,000.

We spoke then about goodwill, He suggested that goodwill should be $60,000 and property
$510,000, | said | had no objection, that is why | paid only $460,000 additional towards
property in final payment,

On 16th December 1964 | paid another $50,000 by cheque to Mr. Leo Katz. Cheque
Tenderod Admitted and Marked R.K.1. — no objections, It is not firm of Leo Katz and is for
gocwill,

On 31st December, 1964 1 issued another cheque for $5,000 to Leo Katz for goodwill.
R.K.” no objection. And on same day issued this cheque for-$35,000 to Max Katz.

Tendared Admitted and Marked R.K.3. No objections.

Of this $35,000 — $5,00G is to complete payment for goodwill which was $6,000.

Atter Xmas we began looking at fixtures and negotiating to arrive at price. We could not
agree on furniture and fixtures. There was a big difference of view, They asked: $50,000 then
came down to $38,000 then $32,000. We noticed while looking at them that they were eaten
up by weod lice. We had no final decision | was dealing with Leo Katz. Before 31st December,
1654 he had asked f | would pay $30,000 extra pending completion of final figures on stock
furniture and fixtures. This is why | gave R.K.3 for $35,000.

We finally arrived at $163,000 for stock on or about 8th or on morning of 9th January,
1055,

We “also arrived at final figure of $8000 for furniture.

On @th January 1967 | made payment of $183,819.04 by L.K.3 There is difference of
$12,872.04 on the $163,000 for stock.

At that time Gottfried was here and he and Leo Katz re-questioned me to take over the
outstanding book- debts. That was not part of the transaction of buying building stock and
furniture.

This request was made on 7th or 8th Janaury, 1965, They also had some claims ageinst
their supnliers and insurance compznies, And also goods for which they had paid but had naot
received into stock. They wanted me to pay for these as welll on the condition that if | am
unzble to collect it they would pay me back what | did not collect. | agreed and the
$12,810,04 was for all this. (

| set about collecting outstandirg accounts and insurence claims and goods, and got them
and this wiped off the $12,819.04 excépt for about $400 and wrote to Gottfried about this on
14th April, 1966, and sent a list of persons from whom | did not collect. The actual amount is
$403-51-, Letter of 14th April, 18568 Tendered Admitted and Marked R.K.4 — no objections. |
was sent to Gottfried in New York.

! cot from Max Katz the sum of $403.57 subsequently and issued this receipt to him on
31st April, 1966 — Tendered Admitted and Marked R.K. B. no objection. This took care of the
$12,819.C4,

The $8,000 was what London Fashion had said was then book value of the furniture and |
agresc 10 pay that.

10

Total of these cheques is $783,819.04. If one deducts $12,819.04 from that it leaves 50

$771,0G0 which represents:

$510,000/
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$510,000 for property

90,000 for gocdwill
163,000 for stock
8,000 for furniture,
| came to no agreement about stamp duty or evading stamp duty. If $90,000 or any sum
assigned to Goodwill it is considered a capital expanse and not allowed to be written off for
income 1ax.
If | had paid that sum for stock furmiture or fixturcs | would have saved 4%% or a saving
of $38,250,

To Court: If | paid it for the property it would also be capital expenditure and could not be

written off either.

I have explained how we arrived at $90,000 for gocdwill.

$60,000 is difference between

$570,000 and $510,000.

As we had dispute fcr furniture, fixtures and ciock and they were asking for about
$60,000 more | said let us aaree that $30,000, the sum | had already paid on account on 31st
December, 1964 be treated as goodwill. This was agreed.

These negotiations went on up to 8th or Sth of January, 1965. After 24th November,
1964 | did not see Plaintiff. He never came to sce me botween 24th and conclusion of
transaction and never took part or offered to take part in negotiations.

Cross-examined by VVells:
Question: While on that last note did Mr. David Law take part in these transactions?
Answer: What note?

! am now 43 years. | graduated in L1.B on B, Com. 1 was not callied to bar in BOmbayQ )
do not know if law of Bombay different from Trinidad have not tried to find out.

Do not know if Law of Contract in Bomvay i3 Fnglish Law of Contract, | must have
studied contract for exam but do not remember the law - it's over 20 years.

| am Director of following companies: Kirpalanis 1.td., Rest Rite Ltd., R.K. Ltd., Paper
Converters Ltd. (a T'dad Co.), Syncreators Lid. {also T'dad Co.) H. & C., Co. Ltd (also T'dad
Co.}, Kifpalani Ltd. Guyana; Kirpalani Ltd. {Surinam); Kirpaleni Ltd, (Barbados).

Nine Companies in alil,

It is business empire started by my father and uncle.

Since this year (1967) there has been a split in family. Even now | am a very busy man.
in 1964 | was busier. Purpose of world tour was 100% holiday not business.

I still say | know nothing now of law ~f contract, Al these companies are trading
companies and manufacturing companies. The London Fashion business is the only one | have in
lower Frederick Street. The other Kirpalani business at 18 Frederick Street has gone to Kirpsons
Ltd. Lower Frederick Street is most desirable business area in Port of Speain. That is area for
Top Flite dry goods merchant to have shop. There are no empty sites on Frederick Street. Onz
would have to displace another merchant to get an empty site. And such a merchant would
have to give up his business. ,

Any person wishing to purchase would not necessarily have price affected by fact that
vendor giving up business. A person may be going out of business. | agree apart from that one
could not buy unless price included vendor giving up his business and this would be so whether
what was purchased is building only or business as we!l, Competition is not as keen for places
today as money is short — same in 1964, things were worse.

Shown G.E.6. — | have never seen this before. If Miiler's had accepted $875,000 contained

therein | would have bought. If there was no 2B in it ! would also have agreed to take over the
company. If there had becn an agreement with Miller's and myself on either of those terms |
would have paid Plaintiff a commission, because of agrecment with him to that effect,
In 1963/1964 properties in lower Frederick Street changed hands.
in 1963 J.T. Johnson corner store sold to Bank of Nova Scotia. 14a Frederick Street from
Tip Top to Bata Store. Corner of Queen and Frederick Street from MNiassey to Delima & Co.
Ltd./

10
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Ltd, {Canning Corner) 29 Frederick Street from Stauble to Sabga.

It is true to say that Plaintiff was employed to buy Lillei’s property alone,
Question: Then why would you have paid commission if he secured take over of Company?
Answer: 1t was after he brought me balance sheets and said that was only way of getting
property. | said all right and if he succeeded in that offer | would have paid him commission.

| do not say it was a contract it was an agreement modifying the original agreement. | do
not agree that it is not frue tc say that | nzver at any time employed Plaintiff to buy a
busingss. | never employed him to buy a business | employed him to buy shares in Miller's but
with conditions that | be alloazd to close down. By Buying business | mean buying a running
business — gooadwill, liabilities, stock, building and taking over employees. If | bought shares of
a company | would not get saime thing. If | bought up whole share holding, yes. | don’t know
if that is called a take over in business parlance. The price would be same whether | bought
business or shares.

There would be nothing to stop me making special conditions with respect to a sale. One
of these terms could be take over of staff or any other.

With respect to London [Fachion | personally started with Gabe. This was in June 1964,

I had four conversations with him up to and including 22nd November, 1964 re London

Fashicn. June — November 10th, November 17th and 22nd, | had no other personal contact

with him re London Fashion,
| think | have said everything that took place at these meetings with Gabe.

RECESS
RESUMPTION

Croorexamined by Wells:

| have seen A.3 before., It wes when my solicitor called on me for all documents that |
first saw-it. While | was awzy | was in correspondence with Trinidad. Mr. Naharaj gave me
substance of A.3. | wrote to him as result.

The figure in A.4 was written on my instructions — | admit now that A.4 was written on
my instructions — all of it. it is not signed as managing director by Maharaj. 1t is signed for
R.M. Kirpalani. Contents ¢f A.D wer2 aiso communicated to me.

| authorised Maharai tc write along the lines of A.6. It is signed by him for R.M,
Kirpalani. A.7 was also coermmunicaeted to me. No reply was sent to it. | arrived back early
November A.8 was shown me when | came back.

Now say that | never knew of A7 until | came back as letter written to keep me
informed, as one did not get to me in time and was returncd,

| never called for file as Plaintiff was availeble and | had A.8 in my hands. In A.6 there
vias query of income from teacnts of London Fashion. | got the answer a few days after |

returned. | saw A.8 about a wrek after my return, There is nothing in A8 about income from'

tenanciss, | found out about tenants when letters from Maharaj were returned about one week
after my return to Trinidad,

On 2rd July, 1964 | told Plaintiff to go ahead and negotiate in my absence on same terms
as with Mitier's. This was with respect to the property. It was to keep my name secret and |
was to pay him same commission as with Miller's, This agency with respect to London Fashion
was not limited to the period while | was away. My return did not put an end to his
negotiations for London Fashion. At that stage i.e. on my return | knew London Fashion was
not prepared to sell building oniy but stocks and furniture as well.

| did not know that they were going out of business.

I saw Eckel on 10th of 11th November. | called him in ard told him | was busy to give me
ihree or four days to lool cver the NMiller's documents,

On 18th/
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On 18th he came back and that was the first time | mentioned London Fashion. | don‘t
know who brought it up.

i was in Court when Eckel gave evidence-in-chief. | heard what he had to say. | was not
taking notes,

[Case turns on small issue,
Question of fact whether Eckel was employed as he says not relevant. Sustained]

On 23rd November, 1964 | had meeting with Leo Katz ir the morning. Also in the
afternoon. On 24th November, 1964 there was mseting, again in the afternoon. | gave him L.K,
2 cheque for $50,000 then.

He asked for note in writing on 23rd Noverrhar, 1964 at morning meeting. | prepared such
a note and gave it to him. | kept no cocpy. It was not ecessary.

Note said that Kirpalani had agreed to buy property of London Fashion the property and
goodwill of London Fashon for $570,000. | signed it as Director of Defendant Co. under
company stamp.

| gave it to him | don’t think he signed.

| got no receipt for L.K. 2.

Next payment was on 15th December, 1964 by R.K.1. $50,000 to Leo Katz.

I met with the Katzs practically everyday thereafter.

Purchase price was $570,000 at the time but $60,000 for use of name. | decided this to
use name when | met with Gebe.

| rever decided to take $60,000 from purchase price it was London Fashion people who
decided to take that for name.

'On 23rd November,1964 at morning mesting Leo Katz had said there would be 50 to 60
(thousand) for goodwill but that Nr. Gottfricd will confirm it. | vas never asked this before
that is why | now mention it. '

Katz discovered this with me because $570,000 wes property and goodwill and talk came
up as to how much was goodwill he said 50 to €0 thousand but that Gottfried will confirm.

Not_true that price of goodwill only came up because of dispute over fixtures.

‘ | heard Mr. Law say that $30,000 wes to bz taken off purchase price and given to each of
Katz.

| can't recall whether my counzel put to Law that that was not true. | heard him suggest

that this was his advice and | don't know whethe- this discussion took place.

$60,000 was fixed for goodwill on the day there was meeting of London Fashion partners
and Law. | was coming and going and what they discussed was not my business,

Stock. taking commenced on first working day after Xmas and completed a few days before
cheque for $183,000 (L.K.3.) was given. Payment for balance due on property was on 31st
December, 1964,

Gn 7th October, 1966 | swore to affidavit relating to documents. Tendered Admitted and
Marked R.K.6. No objection. Affidavit is on oath because one is expected to talk truth. In
affidavit | swore | did not have an never had documents in my power or possession, any
dncuments except those mentioned. None of cheques put in evidence are mentioned. The note is

not mentioned — | never had it in my possession. | made it and passed it on to Mr, Katz.
i took over stock sheets which were made up at time of stock taking — they were
destroyed.

| sold the stock.

At that time | was not requiréd by Inland Revenue to keep books for 6 years only 3 at
the time,

| destroyed them immediately after | sold stock. | took over book debts — there was a list
of people given as from whom we were to collect. That list was destroyed in first or second
week on day after we transferred it onto shest. | have the sales figures on books for stock sold.

We entered/
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We entered in our books the purchase of the London Fashion stocks at $183,819.04. Books are
available now. It was not £163,000 entered. | made entries in January — On ©th January, 196E.
[Witness asked to produce book.]

Question: s that not true that on 22nd November, 1964 therc was no agreement to acquire
furniture and stock at $510,000. $8,000, and $63,000 respectively.

Answer: There was no agreement in those terms on that date | agree.

Question: Was your memory any better on date of delivery of defence than it was now?
Wharton aobiects — No evidence besides anything that is in defence — sustained. .

| gave facts to my solicitors. VWhen | gave those facts my memory was better than it is
now.

i don't remember whether | was asked for further facts on 16th Deccrnber, 1965,
By consent letter from Defendant's solicitor to Plaintiff's solicitor. (Tendered, Admitted and
Marked Ex.c.
Adjournad: Tuesday 14th Movember, 1967,

Tuesday 14th November, 1967,

Appearances as before:

Wharton: Asks teave to amend para, 7 of defence by deleting words

“at the respective prices” and to end of para. and substituting

"at the price of %570,000 for the premises and right to the name, London Fashion and the
furniture and stock in trade at a price to be agreed, which was subsequently fixed at $610,000
for premises alone $8,000 for furniture and $163,000 for stock in trade together with $30,000
for goodwill,

Hosein: Objects.

Defence delivered 15th November, 1865 particulars requested on 16th December, 1965 and
delivered. Mo question there as to what defendants rety on,

In July 1966 Ex. C. asks for further particulars,

MNothing new — need for amendment must have becn apparent long ago not elicited in
cross-examination of opponents amendment does not even specifically state when price
subsequently fixed, being evasive,

See 1962 A.P. Ord, 28 R.1, p. 624.
Wharton: See 1£.525 amendment may be granted at end of Plaintiff's case and pleading.

In this case Ram Kirpalani still in box.

As to Exc. C. Plaintiff did not pursue request for particulars,
Hosein:

I amendment to be granted should be argued that Defendant allege full particulars.
Court asks Counsel to give better particulars of subsequent fixing of prices.
Stood down therefore particulars to be formulated.
Resumption 11.45 a.m.
Wharton: Amendments now finally put in writing.
Leave to amend granted in terms as filed and delivered.
Hosein: Asks leave to recall any witness as may deem necessary and reserves guestion of costs.
Court indicated this will be permitted,
Ram N, Kirpalani:

Cross-examination continued:

| have brought books in which | entered value of stock. It is entered under daily book on
date Saturday 9th January 19685,

The first entry is issue of cheque for $183,819.04 and other entry of purchases local for
same amount,
[Entries now marked in red.]

We also make monthly entries in ledger and this is sheet for year 1964/5. As we close
books on 30th April in each year it would not show the figure 183,819 as such.

I have no other book with entry relating to those figures. It is not necessary. That is the
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book to which | was referring yesterday.

It is not a stock book. We do not keep a daily stock book. When we take stock at end of
store year wc take stock and enter in book that would be stock books.

| bought the goods not the business and so just noted it as purchase. Daily book tendered
and entries marked in red and marked R.K.7.

| said in examination-inchief that | closed with Gabe on 22nd November, 1964 for
$570,000 with condition that Katz would allow me to use name to scll stock and also to buy
stock at price to be agreed on by Leco Katz and myself at market price or cost whichever was
lower — furniture and fixtures to be agreed. This was verbal agreement reached that day.

I would be surprised to know that Gabe said he reached no agrecement as regards stock,
fixtures and furniture or even as to further negotiations. Gabe and | started our discussions on
22nd at 2.00 p.m. It lasted a few minutes — 10—20 minutes, During that time we reachec
figure of $570,000. | have related the full conversation during that time. After we discussed the
deal we remained a few minutes chetting and he left, He never returned that day nor
telephoned ma that day afterwards.

He telephoned no one from the premises while | was there,

it would not surprise me unless | know times that Leo Katz said he had at least 3 calls
that day from San Fernando.

| said Katz saw me twice on 23rd November, 1967, In the atternoon 'he came with Max
Katz, just to say hello and they were expleining why they sold. In morning Leo Katz came and
just congratulated me on the sale and we spoke about price and as to when stock taking should
begin. We discussed this in detail in the afternoon of 23rd, In the morning we also had chats
about goodwill whether it was 50 — 60 thousand the exact figure was to be confirmed by
Gottfried.

| would be surprised if Katz said he did not discuss goodwill with me. He did and he
confirmed it on 24th again. He came on 24th to collect cheque, Perhaps he did not ask for
cheque on 23rd that is why | did not give him that day. If1 gave him cheque on 24th he
definitely asked me. It was cheque for down payment on the property — | don't know if you
will cafl it binding bargain. 'm not a millicnaire. | only have a few thousand on my own,

| never told Eckel that | confirmed the sale on 24th,

It is not true that on 28th or at any other time | told Eckel | thought | had concluded
deal but was waiting for final acceptance,

Use of name and goodwill not same thing. Goodwill includes use of name but covers much
more, It can conclude much more e.g. use of plece — perticular type of business,

On 22nd November, 1964 Gabe and | closed for property and right to use name. No
particulars amount was specificd for right to use name it could be any amount.

On 23rd November, 1964 Lzo Katz and | discussed goodwill. It was fixed later at $60,000.

Don't know how it was arrived at they suggested it and | accepted it. | still can’t say how
it was arrived at. Yet | was prepared still later to increase it by $30,000 because ! got
something else from them. This something was not the scaling down of furniture $8,000. If
anyone said this is why extra $30,000 was agreed for goodwill he would be wrong. When on
7th or 8th January, 1965 we sat down to agres final figures for stock furniture and fixtures
while agreeing to give $30,000 goodwill, | put a condition they would givé me export then
import quotas and name of their suppliers for ladies outwear department and luggage.

1 had not spoken of this before no one asked me.

| can show my balance sheet which will show goods mentioned for goodwill before 2nd,
November, 1967. Balance sheets are for year ending 30th April, 1965. It would be in ledger
also. It shouid be in day book R.K.7. The figures in R.K.7 would be separated though. | will
work ‘the figures in blue. One is under date 30th October, 1964 and is $10,000 other is 25th
November 1964 and is $50,000 the other is 15th December, 1964 and is $50,000. The entry of
31st October, 1964 for $10,000 is a transfer entry which would therefore reduce figures to

$90,000.
Itis/
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It is not true to say that by 156th December, 1964 | had madc all payments on account of
goodwill,
When | first told plaintiff to get me London Fashion on same terms as Miller's | agreed to
pay him commission. That has always bezn my position.
On 24th November, 1964 we disegreed as to whether he was cntitled to commission or
not.
He was claiming one and | was rejecting this ciaim.
He thercfore wrote me on 24th November, 1964 — A9 is that letter,
Adjourned — 1.00 g.m.
Nednasd £ ove - 10
rances as re
Ram_Kirpalani cross-examination coptinued:
Entry in R.K.7 of $10,000 on 31st December, 1964 is in my handwriting. This is only
_entry that has reference to goodwill.
Ref, A,°;
There was difference botween us then as to basis on which he was to negotiate with
London Fasnion.
Re. para. (4):
The exact circumstances apply with respect to London Fashion refer to preceding paras. 2
and 3 and | agree that that is so i.e. circumstances are same, but it is not correct however that 20
he told me he had epproached London Fashion before.

Question:

Did you hear your Counsel suggest to Mr, Eckel thet it was not true that Eckel had
approached London Fashion for another client before?
Answer;

| can’t remember.

The contents of A.7 were conveyed to me on my return from India. Reference to para. 2
of A.7.°1 still say Plaintiff had never told me that he was conducting negotiations for another
client before he came to me,

The last sentence of para. 4 of A9 is correct except the statement that we discussed other 30
alternative possibilities,
Re para. 5. The first sentence in para § is correct, | think the second is also correct.
Re. para. 9: 1t is correct,
Re para, 7: | don't know whether he made written proposal to Lcondon Fashion but we did get
the information refereed to [Shown G.E.4. | would accept that he sent that letter]

The rest of para, 7 is correct.
Re para. 8: | did authorise him as alleged therein to make offer to Miller's for take over as
going concern, but it is not correct that | instructed him to prepare offer to London Fashion at
all. That part is a deliberate untruth. Don't know when he invented that.

I now understand that the reference to $750,000 cash is not when | received letter. 40
Question:

Did you think it referred to preceding paragraph
Answer: o,
Re para. 9: Not correct that he advised me on 23rd November, as to Miller's being still
undecided and that they had promised to let us know by Wednesday 25th. It is not correct that
| askea him to withold i.cndon Fashion offer as alleged in second sentencc. Again that Sentence
is falss, Whole of next sentence is not true. | said Leo Katz came tc see me on madrning of
23rd.
Re last sentence: Not true he telephoned me on the afternoon only in the morning. | was put
out by those untruths normally. | never advised hign then they were coming to see me at 5,00 5C
p.m. | told him so in the morning. And in fact Leo and Max came to sec me around 5.50 p.m.

It was in the morning | asked Plaintiff to come back the following day.
Re pera, 10



Re para. 10: 52

Ha did not visit me, | told him | had concluded deal for $570,000 pius stock etc. at cost, but not |

had hoped to se conclude, Nor did | mention it was subsequent to formal approval the deal was con-
cluded. The axpression “hoped to come to terms’ and subject to formal approval are false, Save
for thet rest of para, is true.
Re para. 11: i offered him at that stege $1,000, but not for the efforts in London Fashion. |
told him Miller's, | did not tell him | offered him for the reason given — not in those terms —
cverything is twisted. | did not tell him he was not acting on my behalf with London Fashion
he was,

| tcld him a buyer was not expected to pay commission but added unltess there was an
" agreement, '

Normally it is the scller who pays. | felt a commission was warranted in connection with
Mitler’s,

He said he was not accepting $1,000.

Re para. 14: | never attempted to check his files or discuss matters with him.

Re_pars. 16: | did not instruct him on evening of 24th to withdraw Niller’s offer. | did so in
the morning when he visited me. | see G.E.8. It is incorrect to say hc was instructed yesterday
evening to withdraw offer,

Ref, A.10: That is my reply. | was surprised at his letter of 24th;

~

Re. para. 2: 11 does not say that Plaintiff should have got a letter from me.

| do not agree that it is saying | was not going to pay commission in absence of letter,

Be_para. 4: | am not saying there | did not authorise the Plaintiff to act on my behalf.
Re para. 2: The question that was being discussed was not whether there was one committing
me to pay any commission regardless. | was not discussing no letter no commission, He was
saying he had letter committing me to pay commission, whether or not hs concluded sale and |
was saying preduce it. That is explained in pare. 7.

It is true that | had told him | was negotiating with Gabe who was acting as friend. The
third serence * 1 wanted you to negotiate” is true. The next sentence reference to “them’ is
London Fashion. If i.c. Kirpalani bought through Gabc he would not get any commission, | did
not accept that meaning there is that | hadt nn asreement with him,

Re para. 2, 3 & 4:

Do not accept these paragraphs meant to convey to Plaintiff (a) You are not my agent; (b)
there is nothing in writing and (c} you must look to London Fashion for cornmissions; (d) | am
not responsible for commission — not in that sense.

The dispute at the time was commission only and that was all | wished to comment on.
That was the mein thing in issuc — | was nct concerned with other untruths as | was very very
busy at time.

Pef, A 11
-Para, 2: Ry refecrence there tc ‘‘re-affirming an agreement” | understand the Milter's

agreement.
If London Fashion was different from Miller's | expected him 1o get agreement for it. ke
- Was saying he had one. | said | signed nonc. He came up with long lotter and | was annoyed.
A. 13 is my reply 1o A12,. | signed it.
Re _pera. 2: There was some misunderstanding as to who bought property. That is not reason
tor not paying commission. A, 12 was wrongly addressed it should have been addressed to
Kirpalani Ltd, | bought the propehy not Kirpalani Ltd. and it should have been addressed to
me personally. When | say me personally | mean R. Kirpalani Ltd. Maybe it is because of
ignorance | di¢ not put this in my reply. | have scen A.14 and replicd by A.15 which | signed.
| refer there to dispute’with us.” | rcalise my folly in answering the way | did in A,13 and
decided to refer matter to solicitors and wrote A.15 on their advice.
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RECESS.

RESUMPTION

Cross exarnination continued:
Question:
Arc you saying that Mr. Eckel’s claim for commission for London Fashion is on an

exclusive agency?
Answer: On 24th November, 1664 he ssid so.

On 24th he was claiming exclusive agency and | was saying he was not — that was the
dispute.

| have read A9 but 1 have never studied it. 1 do not see any such claim therein in actual
words but that is the presurnption,
Re-exemince by VWherton: _

A1 was enclosed with AS That was not the letter which | was querying on morning of
24th, At that time | was awarc of existence of A.1. He was not on Z4th claiming with respect

1o Miller's, 142 was claiming commission on London Fashion transaction 2nd he said he had
exclusive agreement in writing that | would pay commission regardless from whom | bought the
property. That was the letter or agrzement. | was asking him to produce that is why | expressed
surprise in A.10 — he had produced the Miller's agreement instead.

He has not produced any offer re London Fashion for mc to sign.

Re. A, 10:

Pare. 2. 1t is truc he told me he had letier reference to London Fashion, 1 told him | did
not rerncmber signing eny such letter, | told him 1 had been negotiating with Gabe since 3rd
July, 1964, | didn't however actually express my intention that | wanted him to get commission
from London Fashion.

Para, 3:

On 18th March, 18564 Eckel wanted everything in writing. | have never since then told him
or he ma that no writing was necessary.
Re Para, 7:

He told me he had letter that | would pay commission whethar or not | bought through
him and that is why | withdrew offer. .

Re A, 11. Cn 10th March, 1964 Eckel nowver said it was ridiculous to reaffirm Miller’s
agreement*in writing — on contrary he wanted written agreement. | did not think Al was

absurd. /

When docd re property was drawn property was conveyed to Ram Kirpalani Limited. ,

When | owas negotiating for London Fashion Mr. P.S. Kirpalani oldest director opposed it.
As result | was forced to buy it in name of Rarn Kirpalani Ltd, After | wrote AJ13 | sought to
get advice. | wes acting for Kirpalani Ltd. wher | sought that advice.

| was acked to produce ceortain documents yesterday by Plaintiff’s counsal, This is part of
my ledgzr. ’

Hosein objects: Request was for documents relating to sum of $183,819.04. Answer was that
there was another document except day book. Not competent now to introduce new evidence.

In any event ledger is not in Court there is only o sheet of paper.

Would Izt document go in subject to production of ledger.

This loose leaf shect is extracted from Ledger for year ending 30th April, 1965. Tendered
Admitted and Marked R.K.2 subject as above. The account is 3A. end name is property 21
Frederick 18 Chacon Strest — Goodwill. There is entry of $10,000 that refers to transfer entry
in R.K.7. Also has entry relating to issue of two cheques. First entry is dated 25th November,
1964 — $50,000 and next 15th December, 1964 for $50,000 also.

1st chequc was issued on afternoon of 24th after buying lands. This entry made in ledger
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on 25th. The entry in day book was also made on 25th also. | also have reference also to 50

goodwill/



54

goodwill in balance sheet. | have another balance sheet for vyear. (Tc-nderéd Admitted and
Narked R.K. & — no objections.)

Cn assets side there is entry goodwill $81,012 — ccsts and written down value at $81,012.

Also in schedule of fixed assets there is goodwill relating to acquisition of London Fashion
$81,012.

We incurred certain capital expenditure in changing the front of building not allowed for
tax purposes and we added it on to the goodwill. Expenditure was $2,812 which we added on
to the $90,000 on 22nd April, 1965.

Cn March 10th 1965 there was capital profit of $11,800 which reduced figure to 81,012,

Today it is completely wiped out. This would also be in Day Book but not R.K.7 which
only goes to end of January, 1965,

Defendant still trades under Kirpalani Ltd, at 75, 77 Qucen Street, 21 Frederick Street (the
London Fashicn building). Ram Kirpalani Ltd. owns 21 Frederick Strect. Defendants pay rent.
Day book is Kirpalani Ltd. (Defendants).

Re A. 5.

| at no stage told Plaintiff he Wwes not representing me or acting on ™My behalf or that a
purchaser does not pay commission — not in that way, What | told him was unless there was an
agreement from me to him to pay him commission regardless | would not be liable.
Cross-examined by Hosecin with leave: (Wells absent)

| have considerable experience of keeping accounts. R.K.8 is in handwriting of Mr. P,
Maharaj. He is keeper of ledger.

Entry on R.K.8 "‘gain on furniture’’ could refer to my furniture | don’t know.

The debit entries amount to $21,800; two credit entries of $50,000 would amount ‘to
$100,000, Dcbit entry of $2,812 of 2nd April, 1965 makes $102,812 on credit side. If you
take away $21,800 you get $81,012,

Kirpalani Ltd. bought goodwill and stock in trade and furniturc etc. Ram Kirpalani Ltd.
bought premises alone. Kirpalani Ltd. issue all cheques but on account of Ram Kirpalani's
trustee | am trustec for my father's estate. There is entry on balance shect of $181,357 for
stock. It refers to all Kirpalani's stock and may include iondon Fashion stock if any was left
over, It also shows what cost of goodwill was on 30th Anril, 1965.

Charging capital improvement against goodwill is not ridiculous from account practice or
conditions would not have allowed it. Day book for 1965 would show it also but not R.K.7
which ends on 31st January, 19665.

Kirpalani Ltd. still bought goodwill despite opposition to deal.

Adjourned Thursday 15th,

Thursday 16th Movember, 1967,

Appearences as before. .

Ram M, Kirpaleni further cross-examined:

Continuing:

Wharton: Witness has now cther books showing entries relating to goodwill. Would like to put
them in through witness now and the ledger book.

Hosein: No objection,

To Wharton:

| now produce the ledger from which R.K.8 was extracted. Witness asked to insert R.K.8
in original place in ledger. ,

R.X.5 is day book to end of January. This book is day bock for 1st February, 1965 t

’BOth April, 1965 end of financial year, Tendered Admitted and Marked £3,.K.10.

Witness points to entry on 10th March, 1965. Account is goodwill London Fashion — gain
on furniture seles transferred $11,800 and on that side the account is sales retail London
Fashion (London Fashion) furniture profit transferrcd $11,800C.

There is also entry on 22nd April 1965 on left hand side and Barclays Bank cheque drawn
for $2,812 and on right hand side account is 18 Chacon Street, 21 Frederick Street. Goodwill

account/
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account — Farinha & Mount Ltd, $2,812.00. Farinha & Mount was firm that fitted
aluminium front on 21 Frederick Street.
Entries now marked in red.
_Cross-cxamined:

Entry for 10th March 1965 sales retail shows furniture was sold in course of our business.
| sell furniture but not that kind of furniture. This sale was not in ordinary course of business.
It will not be possible to say what part of $11,800 relates to sale of London Fashion furniture.
It could relate to both our furniture and fixtures and London Fashion’s.

Shown R.K.2 (Balance Sheets).
Question: 10

Can you point to any item in schedule of fixed assets which refers to $11,800?

ANSWEr:

Yes. There is figure of $5,742 in brackets. Brackets means they arc sold.

There we write off (2267) against $5,742. Net is thercfore $3,475.

We did not treat London Fashion furniture and fixtures separate but as stock purchases is
local and that's why it does not appear as furniture in balance shecet. When it was sold we
checked back and put back the profit as capital profit.

in day book London Fashion furniture is treated as furniturc not stock.

Profit and loss account show 62% of profits for tax.

In 1961 we paid out goodwill of $2,500 to get property 77 Queen Street. We had to write 20
this off from ecither profits on capital profits.

Profits are taxable but not capital profits. (not pursued).

Re-exeminsd Wharton:
Balanca Sheets and accounts are audited. Books are regularly audited three times per year.
By consent ledger returned and photostat copy of sheet R.K.8 put in evidence.

Case of Defence closed.

Seemungal addresses:

Refers to Pleadings:

On what premises Plaintiff's claim is? Is It
(a) Absolute on exclusive contract for commission once property purchased — Not on evidence, 30
(o) A — 9 para. 12(c) also attempts reason for commission conditioned London Fashion to

accept figure lower than they were asking; but whole efforts of Plaintiff useless since whole

purpose was to conduct secret negotiations to that Defendant could buy more cheaply than

on open market — but purchase was in fact open.
(c) Plaintiti worked hard — not so he never did what he should have on his own evidence:
Letter of 23rd.
(d) Ecksl cffoctive case of transaction — this is how case opened. (Inherent in A.9 is that
Plaintiff prevented from earning commission),
Submit (1) Assuming everything defendant states is-true — Plaintiff not entitled to commission
on basis of effective cause or otherwise. 40
Plaintiff rclies on A.1. When was it imported into London Fashion Plaintiff say in or about
June, Despite”precision on other matters not able to specify date in pleadings — Kirpalani's
precise 3rd July, 1964 was first talk rc London Fashion. Whatever date of agreement what is it?
Whether property or. property business immaterial, Will deal with this later. Plaintiff submits A.1,
Even A0 writt!en\by Plaintiff refers back to A.1 and Miller's dealings subsequently cannot
apply to London Fashion. Interpretation of A.1 see Price Davies & Smith Greer L.J, 1920 LT,
494  rule should be applied.Submit it apdligs to property only. A.1 required Plaintiff.
{1) to make offer;
(2) to keep name secret;
(3) to get Ram Kirpalani’s signature; 50
{4)  copy to be given Defendant;
(5) Commission in event of Plaintiff acquiring property

(&)
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{5) Commission in event of Plaintiff acquiring property not business etc, These are only terms

and no question of or commission for preconditioning London Fashion owners to accept-
ing lower figure.

What did Plaintiff do? First thing after London Fashion's agreement is letter. See A.3, On
August 12, Nothing about London Fashion — all about Miller's. Plaintiff's heart on Miller's and
we concede he worked hard there. On 25th August Maharaj asks about London Fashion see A4,
Nothing done. A.b is first about London Fashion i.e. 10th September, 1964, see para. 10 and
14, Offer of $500,000 rejected. This is only offer we hear of $500,000 made to London
Fashion, It was on behalf of Ram Kirpalani not any previous client. Even according to Plaintiff
he was brushed aside when he approached London Fashion on behalf of previous client — no
sum disclosed there.

Note casual terms of para, 14: “would you care ,.."”

See AB para b by Maharaj.

That cannot mean within the same terms (meaning the state of Miller's negotiations. It may
be with respect to A.1, A7 — rejection of $500,000 is the London Fashion offer previously
made.

A.8 — This is stage at 7th November, 1964,

Advises offer of $700,000.

Nothing else to support Plaintiff’s case thereafter as 1o instructions on 18th November,
1964,

He does not get signature of Ram Kirpalani to offer G.E.7 — ample time to get his

signature.
Why? This answer was G.E.7 was not an offer, Yet earlier he said he was told on 18th to
prepare offer and see para, 5 of Statement of Claim. Nowhere in evidence does he call G.E.7 an
offer, If not an offer Ram Kirpalani never authorised it and Plaintiff never carried out
instructions,

The letter is clear its not an offer; it first indicates his clients may at some time make
offer and then invites offer of $750,000 for London Fashion, And last para. is clear. G.E,7 is
not an offer and that is admitted. Self serving document purely for bringing case, Has not
coupled with instructions even if Kirpalani instructed him as alleged.

RECESS
RESUMPTION

Seemungal .continuing:

G.E.7 was " from memory not checked with Ram Kirpalani, Offer subject to offer
drafted with express purpose of not needing written confirmation with clear consciousness. A.1
required confirmation and by person with full knowledge of law and intention that there should
be no confirmation.

Suggest not written on 18th at all but when it became apparent to another writing was
necessary — offer of $550,000 had written approval of Mahargj even though Plaintiff thinks
otherwise, None with respect to $750,000. '

Did Plaintiff effect transaction? Up to 24th November, 1964 all here is in any event offer
subsequent to offer:-

Christie Owen & Davis & Co. v. Stockton 1953 2 A.E.R. 1149 offer meaning firm offer capable
of being turred into contract by acceptance. Offer to purchase subject to contract was
inconsistent with willingness.

Wilkinson tLtd. v. Brown & Or, 1966 1 A.E:R. 5. Contract in each of above was to introduce
person willing rcady and able to enter into contract. Bold offer means offer capable of being
turned into contract by acceptance. Here Plaintiff is actually required to acquire not to

introduce,

Burnet /
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‘Burnet Waldon & Co.v. Wood 1950 2 A E.R. ¥34 Plaintiff did not enter into contract and not
entitled to commission,

Re Flaintiff’s authorities:

Burchell’s case: 1910 A.C. 614:

Ses Lord Atkinson p, 625:

There agent advised against sale but was held to be effective case of sale but agent had
effected introduction, “If an agent (such as Burchell was) bring a person into relationship...”
Lord Atkinson at p. 625,

Price Davies & Co, v, Smith 141 L,T. 490:

All Court decided was there was evidence for jury to find Plaintiffs were instrumental in
bringing about sale — action failed as not.

Green v, Bartlett: 1863 32 L.J. C.P. 261, or 8 L.T. B03.

There relationship of buyer and seller was brought about by what Plaintiff had done. Sale
252 "the rule has been..."”

Agrees principle but facts here not similar to Burchell’s case in any event subject to
Luxor’s case.

Bow's case 1927 T.L.R. 194 . decided that where agent employed to make enquiries about
particular business with view to his employer acquiring it on terms of his being paid by
prrohaser a commission on purchase price of business transacted and where parties brought
together by agency he is entitled to commission even where purchase ultimately effected thous!.
intsrvention of another agent provided that his services are really instrumental in bringing about
transaction,

Supbmit in Plaintiff’'s authorities:

doubtful whether these principles still law today —

Luxor v. Cooper 1941 1 AE.R, 33,
Even if principles applicablc Plaimtiff not entitled,

- Circumstances of this case make it impossible for authorities to he applied. In ail
thsze cases single line of endeavour and that by agent into which employer broke, completed
transaction to exclude agent. Does not occur here. Plaintiff was hired as agent with one primary
function — secrecy. Not to find a sller because by the time of the agreement he had
voluntarily told Ram Kirpalani (i.e, according to his evidence) of London Fashion and on his
evidence the case is acquiring London Fashion and 'l pay commission. Principle of seeking and
finding purchaser or seller cannot apply here.. Defendants told Plaintiff about London Fashion.

Plaintiff's purpose was to bid secretly. Not exclusive contract and open to Ram Kirpalani
to still negotiate personally and Plaintiff realised this. He does not protest when Maharaj informs
hirm that London Fashion approaches Defendants and never protested about Gabe on grbund of
exclusive agency. See A.9. .

Here situation is secret negotiation by Plaintiff and private and open negotiations by
Dzfendants. Parallel fines. Through which fine was sale affected? Open line not secret. Does not
matter in fact whether Kirpalani dealt through Gabe or direct with London Fashion on open
fine. Nothing came about as result of secret negotiations. On Burchell’s principle transaction as
actually transpired here, did Eckel bring about relationship of vendor and purchaser — Answer —
no. Gabe did — Mere fact that before Ram Kirpalani told Plaintiff to negotiate Plaintiff said
London Fashion was available not material if Gabe effected introduction and sale openly.

Cid Plaintiff do effective part of transaction — No; he hardly did any work — furthest he got
was offer subject to offer according to his evidence.

London Fashion were rejecting whatever he did on secret agency. Kirpalani by buying
onenly paid high price — see A9 para. 12(a). where Plaintiff shows its higher than what
Plaintiff might have achieved.

No evidence of Labour and expense exerted as in Burchell’s case. Plaintiff prevented from
esrning commission.

Mona/
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Mona Gil Equipment & Supply Co. Ltd. v. Rhodesia Ry. Ltd, 1849
2AE.1%, 1014,
It there is ifnpiied term it must be pleaded. See Devilin 1017 at B.
Hot Piaintiff’s case.
Adjourned to 17th November 19€7,

Friday 17th November 1967 _

Appearances as before.

Seemungal continuing:

As to amendments sought by Defendant it might be agreed that transaction never took
place befcre 31st December, or 9th January, but see paras. 516 of Statement of Claim which
states transacticn on 23rd November, 1964,

As to introduction of London Fashion to Ram Kirpalani (Defendant) by Plaintiff it was
prior tc agreement and not in pursuance of it - nothing at that stage to stop Ram Kirpalani
walking across and purchasing merely because Plaintiff mentioned it. Plaintiff himself

acknowledged that Defendant knew London Fachion was selling.
' As to Mona Case — no pleading of implied term necessary none pleaded here because it
would be absurd,

A.8 to Fstate Agents Commission. 3rd Ha!s. 1 p. 198 para. 457. As to difference of agency
from others sec Luxor case — a unilateral contract. No obligation to do anything and no
implied term not to prevent agent earning remuneration.

Question is what is contract?

See Scheggia v. Gradwell 1963 3 A.E.R. 114,

There contract was to introduce purchasers entering into legally binding contract and agent did.
No question of sympathy. It was not case as here of agent acquiring. All arguments so far
presented on basis of Plaintiff’s case being true, but is it?

David Law: advice to pay $30,000 cach to Katz brothers.

$183,819.04 had no reference to figure of $12,819.04.

Does not support Plaintiff's case.

Charlie Mendez: Katz had told him in April that London Fashion for sale. Asks nothing till

November when he goes to Ram Kirpalani at 11,00 a.m. who tells him he has asked Eckel to
make offer and expecting reply, but expected Eckel at 9.00 a.m. and he was told to hold up
London Fashion transaction. Both canrot be right. Later Mendez telephoned Eckel — Eckel |
know all about it. Defendant's case is Katz end himseif met on 23rd Movember and shook
hands on deal.

George Black of no use to Plaintiff,

Ramdial confirmed Katz brothers werc partners so that paying off Katz brothers quite in order
and Law’s advice to pay them off nc fraud. Particularly they did not own the building,

But what is arca of dispute:

On 3rd July, 1954 was it through P

1. (a) On 3rd July, 1964 was it through Plaintiff, Ram Kirpalani got to know of property. No

— Eckel admits this.

{b) Did Ram Kirpalani tell Plaintiff about Gabe. Plaintiff says no not until 26th
November, 1964.

{c) Was it property or premises on that date?

What occurred on 18th November, 1954: Plaintiff's case is Ram Kirpalani said prepere

2 offers one for Miller's and similar offer for London Fashion. Ram says never

occurred,

What occurred on 23rd November, 1964.

Was $60,000 for goodwill genuine or fraud.

Examines Plaintiff’s evidence;

Proparty v. Business:
First/
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First meeting Plaintiff puts to Ram Kirpalani on market for property. Plaintiff mentions age
and introduces golng cohcern but adds Miller’s might be putstaded to sell building alone and s told
prepare offer for building,

See Alvand A2, ,
A1, "Miller's Stores Ltd.” and "in event of my acqulring the property’” , . . ¢|ear|y refers to

property only l.e. building and land. . .3. shows Plaintiff introcucihg transaction for stock. Shouldl

Ram Kirpalani so desire — not as he desires in agreement. Yet see what he asks Ram Kirpalani to
consider: property transaction not business or stocks cr shares.

A4 refers only to property,

A.b only properties no business.

See para. 12,

Plaintiff using “‘property’’ to rmaan building and lang,

Para. 14 asks about offer and A.6 offer is about property only,

A.7 property only not business.

A.8 On first tire stocks mentioned.

See evidence of Plaintiff which indicates London Fashion raising question of purchase of stock with
Eckel who states client not interested. This is before A.8 is written, Clearly shows no authority to
negatiate for anything but property.

See para. 5 also evidence of Plaintiff before Ram Kirpalani went on leave about take over
’ subject to consideration of Balarice Sheets and first offer for Miller’s business is on November 18,

See G.E.6.

London Fashion never got any offer for anything but property since G.E.7. not sent.

Submit everything shows property — acquire property and get commission. Plaintiff even at
pains to discourage Katz about stocks - "'my client not interested.”

A.9 Both parties agree that on 23rd November, 1964 call for document proving terms. Plaintiff
says complete denial of agency. But instead of producing A.1 writes epistle — involved document and
Ram Kirpalani puts it aside and see his reply — A.10 which elicits A.11 which indicates Plaintiff’s
intention when he wrote A.9 “'lawyer’s letter.

Contrast G.E.7. with G.E.6.

G.E.G straight forward offer not G.E.7.

G.E.7 fabricated only for purposes of claim., Ram Kirpalani never authorised it even on
Plaintiff’'s own evidence, If Plaintiff told to draft letter on 18th and told why date it 23rd Plaintiff
says he was tc prepare letter similar to Miller’s G.E.6. G.E.7 is not similar for obvious reasons — never
so instructed. G.E.B shows Ram Kirpalani giving Plaintiff last opportunity with Miller’s and reference
to passing element of time confirm Ram Kirpalani’s evidence of giving Plaintiff up to 21st with
Miller's,

Consider the Defence and Witnessas:

Ram Kirpalani's case is on 3rd July, 1964 — he authorised Plaintiff to negotiate for property
of Ram Kiipalani. Same terms as with Miller's — A1,

Ram Kirpalani's precizion as to dates.

Stuck to his story. Not that there was no agency but none for exclusive agency. [Not taking
point that purchase was by Ram Kirpalani personally and not Defendant Company.]

Gabe — not interested party.

Katz — not interested. His memoery not as good as Gabe's, or Ram Kirpalani but no reason to
remember,

Evidence of Plaintiff unsupported on main issues. Seemungal explains A,10 — Ram Kirpalani
concerned with denying he had agreed to pay commission to Plaintifff whether he acquired preperty
through Plaintiff or not. Plaintiff maintains he had agreement to that effect and Ram Kirpaiani says
produce and withdrew offer of $1,000 for efforts in Miller's. A.11. Plaintiff’s reply docs not deal in
detail either with Ram Kirpalani's allegations in A.10,

10
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Summary: (a) even if Eckel's best version accepted — not entitled to commission — he did
not acguire — not effective cause,
(b} Piaintiff's evidence has elements of gave suspicion,
Submit for judgement. '
Monday 20th November, 1267
Appearances as_before (Wharton_absent)
Hosein replies:

Again relates issues:
(1) Waes there agency agreement with respect to' London Fashion? Both sides agreed yes.
(2) Did it extend to premiscs alone or business also — at large.
(3) Has Plaintiff become entitled to commission — question of law,
But facts to be determined:
(1) [ntroduction of premises,
(2) Negotiations aind extent thereof by Plaintiff,
(3} Conclusion of transaction by whom and in what manner.
Credibility of Plaintiff: Attack unfounded.
Defendant showed lack of candour — distorted truth on number of vital matters sce
correspondence and pleadings.
First issue: Property — or business and property:
Agreernent: A.1, does not apply to property alone — (When signed 20.3.64? See offer on
A2)
“Purchase of Miller’'s Stores Ltd.” all embracing not only property.
“Property’’ in para. 2 must relate back — generic term for everything relating to Miller’s
and including book debts.
Definition: Strcuds 3rd Ed. Vol. 3. p. 2340.
See also Burrows (inctudc Zonk debts),
If ambiguous: Defence say epply contra pref. rule.
Part: 2 principles of doubt.
1st — consider surrounding circumstances at making of document Hals, 3rd Vol. 11, 405/6
para. 638 p.410 para. 666,

2nd — Conduct of parties under agreement,

Alsc contra pref. rule — only applicable where all other rules fail to resolve ambiguity: ibid
p. 394 para. 642, Surrounding conclusions: Consider need of Defendant for premises in
downtown area: difficult if not impossible to get empty property without business — Defendant

preferred {only} building.

Negotiations for Miller’s extended to business at fater stage. \When that occurred neither
party made enquirics as to commissicn because both parties assumed agreement sufficient to
protect Plaintiff, Defendant said he would have paid commission of either offer on G.E.6.
accepted.

London Fashion agreement sometime in June accroding to Plaintiff. Defendant say 3rd
July, 1964 vet Ram Kirpalani said that after G.E.2. was shown to him which is late May or
early June and would show that parties then negotiating for business of Miller's as well. 1t is
agreement that backfired London Fashion agreement entered into.

Conduct surrounding:

Submit negotiations conducted by Plaintiff for Plaintiff alone must be viewed in light of

circumstances that Defendant had prefarence for building alone and would acquire business only

if necessary and Plaintiff trying only to carry out instructions,

Defendant consider situations at 3rd July 1964 — cannot be correct, Previous to that day
talk of taiking over Miller's and subsequently also relevant to what was London Fashion
agreement, '

As to/
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As to A4 land and building.
A8 after London Fashion agrecement Plaintift writlng about stock and fixtures and fixture list.
Defendant never said hot interested,

This Is against Milier's background.

Submit 1. A1, where construed ordinarlly incldde business but if necessary to examine with
regard to evidence in surrounding circunistances same conclusion,
2. '~ London Fashion agreement made in light of known necessity to acquire not anly

building but business and conduct of parties under agreement indicates
negotiations extended to business as well. '

Is Plaintiff ontitled to commission? 10

Submit whether Plaintiff or Defendant’s version accepted Plaintiff still entitled in law.
As to law: : 4

Nature of agercy: Plaintifi authorised to negotiate for particular premises — not at large:
Milier's & London Fashion.

Vendor known to Plaintiff and Defendant. Services are for acquisition of identified
premises.
Exclusively: Concede: If sole agent appointed principal may himself acquire {but he may not sell
through another) and at all times entitled to refuse to proceed until binding contract made
through agent: but subject to fundamental provision that if he sells or purchases to every person
with whom agent in negotiation question is whether agents services effective cause of 20
transaction. If yes Plaintiff entitled. That is effect of Luxor’s case.
See 1 Hals, 3rd 20%/2,
Situation is not affected if principal not disclosed. Since principal can sue on contract (will deal
with point later), Distinction must be made between completed and uncompleted contract.
Completed Contracts: Hambury on Agency 2nd Ed, 1960 p.53,

”n

“"Through all cases ........
Uncompleted contract: Question is whether agent did what contract required him to do.
Defendant’s authorities: Burnett v. Wood 1950 2 A1l E.R. 154 is incompleted contract — not
relevant.
Christie Owen v. Davies 1950 2 A1l E.R, 1149, ' e 30

No transaction materialised,
Wilkinson v, Brown 1966 1 A.E.R. 508,
Agent introduced person but no contract signed and vendor sold to another.
Luxor’s case: All that decided: No implied term.
Scheggia v. Gradwell 1963, 3 A.E.R. 114,
Court held agent did what he was employed to do.
What is remote or not,
Green v. Baltell: Agent effective cause there.
Hodges Hackbridge 1939, 4 A.E.R. 347.
Government inttoduced by Agent but acquired by compulsory acquisition — agent not effective 40
case, Different terms.
Pathin v, Barrett 1889, 6 T,L.R. 30.
Agent found purchaser’s term not accepted principle — puts house for auction — agent not
effective case. b
Tontium v. Del 1387, 58 L.T. 96.
Agent paid tenant — tenant subsequently buys — not effective case. Sce also Dowstead on
Agency Ed, 12 p. 126 Art, 163 which shows law not altered by Luxor.
if agent effective case — entitled to commission,
None of above cases rclevant where transaction completed, |
Position here is Defendants bought, 50

See/
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See Allan v. Lerkins Ltd. 1957 1 L1, R, 127.

{(Undisclosed principal).
Devlin considered also course of negotiations see p. 132/3 I have not the slightest ......

Decision not founded on any principle set aside by Luxor’s case.

Here Plaintiff employed to negotiate with particular purchaser and introduction unimportant
and Ram Kirpalani cannot conclude transaction and say Plaintiff did not close deal.

So far as introduction of London Fashion concerned Court should accept Plaintiff's story.

Katz said he was approached by Plaintiff since April which confirms Plaintiff's assertion to
that effect. '

See Bows Emporium 44 T.L,R. 195
Plaintiff effective case.
What negctiations Plaintiff effected.

On 24th Plaintiff withdraws Miller's offer confirmed by Black and on 25th G.E.8 written
by Plaintiff — it also shows Plaintiff met Ram Kirpalani in evening.

Is Black co-conspirater?
Note: "“Tcbago property in G.E.B has significance: Acquiring shares is of whole undertaking.
Ram Kirpalani's answers shows he lacks candour,

Fact that Ram Kirpalani prepared analysis of question and reviewed Balance Sheet means
he knew he was not wasting time.

Whole of this shows he was still very interested and not likely to fix 21st as deadline.

Plaintiff’s evidence ought to be accepted.

Ram Kirpalani said discussion with Gable on 22nd lasted 15 — 20 minutes.

Vital: Shows Plaintiff’s effort’s have been successful, otherwise Defendant would not know on
what basis to negotiate and see A.8 where Plaintiff reviews for Defendant possible offers. But
for this information cther enquiries would have been necessary on 22nd before concluding with
Gabe.

No need for Plaintiff to protest at Ram Kirpalani seeing Katz on 23rd — Plaintiff knew
what his position was. He had brought parties very close.

Defendant’s theories underground (secret) and overground {open) an agreement though
subtle has no substance. Ram Kirpalani knows what vendor is thinking at that stage and lines
are not independent,

Katz said he was not told of Plaintiff. This is because if Ram Kirpalani failed he could
continue negotiations through Plaintiff,

Whole basis of negotiations with Gabe on basis of what Plaintiff advised.

So far as events between 18th, 23rd concerned Plaintiff’s evidence to be preferred,
Documentary evidence supports it. G.E.B, also supports it as it shows further negotiations
contemplated with Millers on 18th,

Gabe’s position:

Gabe is agent of London Fashion., See particulars (b) under para. 3, Gabe himself at all
times said he negotiated for London Fashion. Inconsistent with what Ram Kirpalani says in
A.10 that Gabe negotiating for Defendants — untrue,

So that Ram Kirpalani negotiated with Gabe (not through) and as agent for London
Fashion,

Sum total of Defendant’s evidence is that Plaintiff brought negotiations to a stage at which
Ram Kirpalani first closed,

Oneither version Plaintiff or Defendants. Plaintiff entitled to succeed.

Submit: Plaintiff’s version ought to be accepted,
As to credibility:

Defendants admit agency but glad authority limited to acquisition of premises alone.

But see AL10 — contains position inconsistent with Defence,
A5 tc para. 2 — no negotiations with Gabe at time not on evidence,

Never/
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Never told Plaintiff that Gabe acting not even as agent.

As to $1000 commission why would Ram Kirpalani be offering $1,000 for Miller's —
Plaintiff made ctaim for commission and Ram Kirpalani feeling that he had negotiated directly
with London Fashion felt commission not earned and offered token sum.

A9 sets out step by step correspondence and what transpired. Not full of inaccuracy — not
repudiated — even after Defendants written to by solicitors about evading Ram Kirpalani's
replies A.15 about seeking counsel’s advice and then Defendants’ solicitor and other legal
correspondence.

Bow Emporium p. 196/7 199:

"The test is whether or not the ultimate sale was brought about ....."” Burchel!’s case at p.
625 most effective thing is bringing parties into relationship and submit Plaintiff brought parties
in relationship of vendor and purchaser not Gabe.

As to goodwill — evidence conflicting and evidence ought not to be accepted. See also Saville v.
C.A.R. 166 E.R, 397, Submit Plaintiff entitled to commission on whole sum paid, But as to
$12,819.04 — give Defendant benefit of doubt.
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TRINIDAD AND TOBAGC.
IN THE HIGH COURT OF JUSTICE
No. 1773 of 1965

Between
GERALD ECKEL Plaintiff
And
KIRPALANI'S LIMITED Defendants.

JUDGMENT:

The Plaintiff who is a real estate agent brings this action against the Defendant Company
for damages for breach of an alleged oral agreement under which he claims to have been
authorized tc negotiate secretly on behalf of the Defendant Company for the purchase of the
business and premises of the firm of London Fashion, formerly of Frederick Street, Port of
Spain. It is the case for the Plaintiff that on March 19th, 1964, the Defendant Company
through one of its Directors, Mr. Ram Kirpalani, orally requested the Plaintiff to negotiate for
the purchase of a certain business and premises {to wit Miller's Stores Ltd. on Frederick Street)
which were suitable for expansion of its business without disclosing the Defendant’s name and
on payment of the usual realtor's commission, and that in June 1964 he was again orally
requested to make similar secret negotiations with respect to the business and premises of
London Fashion. He further asserts that after conducting negotiations in that behalf he received
oral instructions on November 18th, 1964 to prepare an offer to purchasc the premises of
London Fashion for $550,000 together with stocks and fixtures at cost or material value
whichever was the lower, but that on November 23rd he was instructed not to submit the same
and that later the same day the Defendant Company agreed to purchase the said premises for
the sum of $5670,000 together with stocks and fixtures, as stated above, and subsequently caused
the premises to be conveyed at its direction, Accordingly, the Plaintiff alleges in his Statement
of Claim that he is entitled to his commission but that the Defendant Company refuses to pay
the same, Thus the only breach alleged is the failure to pay the agrecd commission,

Substantially, the defence is a denial of the full scope of the Plaintiff’s agency both with
respect to Millers Stores Ltd. and London Fashion and of the alleged oral request of November
18th, and a plea that the Plaintiff’s authority was limited to the acquisition of the premises
only of London Fashion on terms agreed with respect to the Miller's transaction but that the
Plaintiff having failed so to acquire, the Defendant Company of November 22nd 1964 acquired
the premises furniture and stock of London Fashion through thcir agent, Joseph Gabe with
whom the Company had been negotiating previously, for the sum $570,000 with the right to
use the name of London Fashion, but with furniture and stock-in-tradc of the said firm to be
agreed; all of which it is alleged, was subsequently varied to $510,0C0 for the premises alone,
$90,000 for goodwill, $8,000 for furniture and $163,000 for the stock.

it was common ground that the Plaintiff did not himself conclude any agreement with the
owners of London Fashion with respect to either the acguisition of the premises or their stock
or fixtures or business, Accordingly, it was contended on behalf of the Defendant Company that
whatever the agreement with the Plaintiff, he is not entitled to any remuneration since he had
not done what he had contracted to do and further on the authority of Luxor (Eastbourne)
Ltd, v. Cooper 1941 A,C. 108, that no term could be implied that the Company would not so
act as to prevent the Plaintiff from earning his commission no binding contract having been
concluded by the Plaintiff, and that in any event no such term was pleaded. Senior Counsel for
the Plaintiff nevertheless contended that it is not neccssary that the Plaintiff should have
completed the transaction provided that it was brought about by him and submitted that the

Plaintiff's cfforts were the effective cause of the transaction being concluded in the form it
finally took and he was, therefore, entitled to his commission. He relied on many authorities,
but it is sufficient for me, | think, to state succinctly the taw as enunciated and applied in the
cases without referring to them in detail.

An agent has no right to remuneraticn from his principal uniess there is some contract

expressed or implied to that effect, This is not in question herc. Generally, in order to be
entitled/
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entitled to his remuneration he must have carried out that which he bargained to do, but provided
the ultimate transaction was brought about by his direct efforts he is entitled thereto, In other words,
his efforts must be the causa causans of the transaction being concluded and not a mere sine qua non:

Bows Emporium Ltd, v. Brett & Co. 44 T.L.R, 575

Burchell v. Gowrie etc. Collieries 1910 A.C. 614

Price Davies & Co, v. Smith 1229 141 LT. 450
{ doubt whether on the pleadings it was open to counsel for the Plaintiff to shift his claim
from one for damages for breach of contract o a claim for commission earned on a transaction
brought about by him as a direct consequence of his efforts. | do not propose to decide the
point, however, as it was not taken by counsct for the Defendant Company, Mr, Seemungal
being content to submit on the facts thet the Plaintiff was not the effective cause of the
ultimate transaction and that in any event prinziple no longer applied since the decision in the
Luxor case must be taken as altering the law as stated by the cases referred to above and
conssquently overruling them. In my view Luxor's case decided no more than that so long as

matters are still in negotiation and no binding contract has becn made there can be no implied
term that the principal weuld not refuse to conclude the transaction and does not affect the
decision in  Bow’s Emporium Ltd, _v. Brett & Co, or the other cases which followed it, and |
hold it is stilt the law that the agent is entitled tc claim his commission if he is the effective
cause of the transaction being completed: Vide Allan v. Leo Lines Ltd. 1957, 1 Lloyd’s Rep,
127, In order tc be entitled howzver, the concluded transaction must have been within the
scope of his agency: Vide Toulmin v. Miller 1887, 68 L.T. 96 H.L. and gencrally Hals. 3rd Ed,
Vol, 1 p. 200 para. 459, where the law is stated.

it is therefore necessary for me to determine the scope of the Plaintiff's agency and the
nature of the ultimate transaction to see whether the case for the Plaintiff as finaly put can
succeed. Poth parties agree that the agreement with respect to London Fashion incorporated the
terms of the Miller's agreement, Senior Counsel for the Plaintiff submitted that in this regard |
should lock no further than the Miller's agreement which was reduced to writing, and that |
should not examine the evidence unless there was some ambiguity in that agreement. f | were
desling with the Miller's transaction solely, this may weil have been true, but bearing in mind
the dispute turns largely on the question whether the Plaintiff's agency was limited to the
acquisition of the London Fashion property only, as distinct from property and busingss of
Londcn Fashion and that the agreement relating thereto arose subsequent to the Miller's
agreement and is not in writing, | must examine the cvidence to ascertain what was in fact

agreed.

The evidence ranged far and wide and involved the previous agreement between the parties
with respect to Miller's Stores Ltd., but | do not propose to galtop fully over the course. In so
far as it deals with the scope of the present agrecement, | have only the cvidence of the Plaintiff
himself and Mr. Ram Kirpalani who at all times acted for and must be identified with the
Defendant Company. In reviewing their evidence | do so in the light of the opinion | have
formed that each of them was prepared to sacrifice candour on the altar of expediency and |

~ hesitate to act on their evidence except where there is some independent evidence to lend support there-
to.

It is not disputed that on March 19th 1964 the Plaintiff of his own accord approached Mr.
Kirpalani and ascertained from him that the Defendant Company was interested in acquiring
property on lower Frederick Street. Both however gave a different account of their
understanding of whet was discussed and agreed at that meeting, the Plaintiff contending that he
understood from Mr. Kirpalani that he was interested initially in acquiring the property but that
he subsequently agreed tc negotiate for the business as well and so authorised the Plaintiff,
whereas Mr, Kirpalani maintained he discussed properties only and relative prices and made it
clear that he was not intercsted in any business and explained later in cross-examination that he
was not interested in acquiring any business as the staff was unionised and he did not employ
union labour. There were divergent views as to who raised the question of sccret negotiations

but/
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but | accept Nir. Kirpalani's evidence that it was he who expressed the view that if his name was used

openly the price would tend to be higher for the reasons he gave since the Plaintiff finally admitted
under cross-examination that Nir, Kirpalani had made it known to him he was not to be disclosed as
principal. ifowever, following that interview the Plaintiff prepared and submitted to Mr. Kirpalani the
following drafts:

(a) a letter dated March 19th 1964 setting out the terms which he claims were agreed at the
meeting between them — Ex. A1, two letters of the

(b) two letters of the same date to Miller’s Stores Ltd., one conteining an offer to Miller’s which
Mr, Kirpalani had authorised him to make and the other a covering latter,

- Ex. A, 1is in thesa terms:

1 March 19th, 1964.
Messrs, Kirpalani United Co. Ltd,,
Frederick Street,
Port of Spain,

Attention: Mr, Ram Kirpalani
Dear Sirs:

This serves to confirm my proposal that | will negotiate, on your behalf, In the
possible purchase of Massrs, Millers Stores Ltd,, on the undorstanding that your name
is not made known to them and any offer that | put forward, the duplicats shall be
signed by your goodselves as confirmation of the terms stated therein, prior to any
offer being formally submitted, a copy of which shail be retained by both parties.

“ 1t is also uderstood that in the event of my acquiring the property you will pay
mae 8 Realtor’s commission

Yours faithfully,

(Syd) Gerald A, Eckel
Agreed:
KIRPALANI UNITED COMPANY LIMITED
(Sad) Ram Kirpalani

Although it does not specify the actual rate of comnmission, before me it was conceded that the
rate would be 2% per centum,

Thereafter as the correspondence shows the Plaintiff busied himself trying to negotiate for
the acquisition of the Millers property; as distinct from the business thercof, but as the directors
of that firm rejected the offer and subsequent modifications thereof, at the same time expressing
concern for their staff, the Plaintiff suggested tc  Mr. Kirpalani on May 27th, 1964, that he take
over Millers Stares as going concern as it appeared the only means of obtaining the property.
Mr. Kirpalani, while showing some interest did not commit himself and asked to be provided
with the balance sheets of that firm for the past three years. These balance sheets were not
made available however, until 7th November 1964 when they were forwarded to Mr. Kirpalani
under cover cf a letter of that date — (See Ex, A.9). On 7th July 1964, Mr. Kirpalani feft on a
world trip but before leaving there was a meeting with the Plaintiff. There is some dispute as to
the precise date of that meeting. The Plaintiff suggested that it was in June, Mr, Kirpalani was
more specific, and put it as the 3rd July, 1884, On balance | accept Mr. Kirpalani’s evidence
that it was 3rd July, shortly before he left, as | think he would have had more reason for
recording the date since, as he had explained, not having received the balance sheets from

Millers/
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Millers up to that time he called in the Plaintiff and indicated to him that he was going away
on leave and introduced a Mr. Maraj, who was to act for the Defendant Company in his
absence. It is agrced that it was at that meeting that the question of acquiring London Fashion
was raised, but whether as a going concern or the premises only is not agreed.

The Plaintiff admits that the Defendant raised the question of an alternative to Millers but
he maintains that it was he who mentioned London Fashion as a possibility as he had
approached the parties of that firm earlier on behalf of another client but that there was no
indication that they were willing to sell or not and nothing had materialised., He was prepared
to concede howsver, that Mr, Kirpalani had stated he was aware that London Fashion was on
the market.

Mr. Leo Katz, a partner of the firm, stated in evidence that in March or April 1964, the
Plaintiff had so approached him. Mr. Kirpalani on the other hand claims that it was he who
mentioned London Fashion as an aliernative and said that a Mr. Gabe had approached him on
behalf of that firm. Gabe who gave evidence for the Defendant, but who impressed me
nevertheless as a witness on whom | could rely, gave evidence to the effect that in early or mid
June 1964 he had so approached Mr, Kirpalani but stated that Mr, Kirpalani then informed him
he was negotiating for another property and could not then give an answer as he was about to
go abroad. Bearing in mind that the Plaintiff had no certain knowledge that London Fashion
was on the market, | think it was unlikely that he wouldraist this as a possible alternative, and
I accept Mr. Kirpalani's evidence that it was he who mentioned it as an alternative as he felt
the Miller's deal would not materialise. | do not accept however, that he mentioned either
Gabe’'s name then or that Gabe was then acting as a mutual friend without commission since
Gabe. himsclf stated that he only told Mr, Kirpalani this on cr about the 9th or 10th
November, 1964 when on Mr. Kirpalani’s return to Trinidad, he {Gabe) again approached him
on behalf of London Fashion,

The Plaintiff claimed that subsequent to the mecting at which London Fashion was first
raised and before Mr. Kirpalani left for his trip abtoad, he approached Mr, Leo Katz of London
Fashion who informed him that the partners had come to no decision as to whether they would
sell. If this was so, | find it strange that he did not communicate this to Mr. Kirpalani who on
the Plaintiff's evidence was still in the country. According to Mr. Katz, the Plaintiff had first
spoken to him in March — April 1964, i.e. before he had been requested to do so by Mr.,
Kirpalani, and again for the second time in August 1964 he thought. It is significant | think
that in all the correspondence with the Defendant Company thce Plaintiff makes no mention of
having approached London Fashion until his letter of September 10th, 1964 (Ex. A.B) when,
following a query by the Defendant Company by letter dated August 25th, 1964 (Ex. A, 4) as
to whether the Plaintiff had approachad London Fashion, he makes mention of London Fashion
for the first time. That letter which is rather lengthy deals almost exclusively with the Miller's
and other properties as indeed ail the preceding correspondence, and only two paragraphs refer
to the London Fashion transaction.

It is interesting to note the terms of these two paragraphs:

As requested, it may be well to mention at this stage that | have just been given a price

by the owner of London Fashion for his property at $750,000 (attached please find plan

of same) which works out at approximately $100.00 per square foot. | suggested
$600,000.00 to them which they rejectcd and were quick to refer tc Tip Top Tailors
opposite who got $350,000.00 for 3,000 square feet. Also the Forgarty Building next to
the Canauian Bank of Commerce on Independence Sqguare has just becn scld to an

insurance company for the sum of $420,000.00 the area of which is 110" x 64', i.e.

approximately 7,000 square feet which works out at $60.00 per square foct.”

"With regard to London Fashion, would you care for me to make a counter offer on your

behalf/
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behalf as was done in the Millers case and, if so, please advise what the cffer should be.”

esenree

In view of the terms thereof and in the circumstances | am forced to accept Mr. Katz' evidence,
even though as 2 witness he was most unimpressive, otherwise, that the Plaintiff did not see him
again betweon his first approach in Narch—April 1964, and his approach in 4ugust, 1964 which
I find resulted from the guery in Ex. Aud,

It is oven more significant | think that the price quoted in Ex. A5 is $750,000 for the
London Fashion property and | stress the word property, and & reference to an offer of
$500,000 made by the Plaintiff being rejected. 1 underscores what hLor, Katz said namely, that
he informed the Plaintiff at their August meeting, that they (ie. the Londen Fashion partners)
were not interasted in selling the property alorie, Nevertheless the Defendant replied by letter
dated Cctober Gth 1864, (Ex. A.6) authorising a maximurn offer of $560,006 for the property
and on Cctober 22nd, the Plaintiff wrote London Fashion enquiring whether they would be
intereste; in an offcr of $£50,000 for their trechold property. In that lotter, Ex. G.E.4., the
Defendant Tompzny enquired whether a portdon of the London Fashicn building was tenanted
and as to th= rentai thereof. In conscquence, the Plaintiff claims that when he delivered his
letter of Uetober 22nd he askew and obtained from Nr. Katz the necessary information and on
the same dete, Cctober 22nd, he wrote the Defendant Compeny accordingly. /Agein that letter
(Ex. A7) like those that preceded it also rofers to the Miller's property and to other properties
as being available,

Thus up to October 22nd, 1964 apart from the one suggestion | find the Flaintiff made to
Mr. Kirpalari on or about the preceding fay 27th, that he should acquire hiiller's as a going
concern {when Fir. Kirpalani merely indicated he would give it consideration if he obtained the
firm’s balance sheets), all the negotiations conducted by thz Plaintiff undor his agency and the
correspondence relating thereto dealt exclusively with property. indeed, it is not until November
7th, 1964, that there is any reference to the Defencdant Company acquiring anything else but
the Lendon Fashion property and this, as in the case of Aillers, comes from the Plaintiff,
According to him, he had a meeting with Mr. Katz and Mr. Gottfried both Directors of London
Fashion. This is his evidence relating to that mecting:

“Nir. Gottfried asked on whose behalf | was negotiating. ) said that | could not disclose.
He szid it was important that he knew the type of business my clicnt was involved in. |
asked why it was important. e said he would prefer a negotiation that would include his
stocks, which | think he then mentioned was $203,000 and his fixturcs, and that if my
client was involved in a similar type of business he would have to stock the building in any
case. | said 1 did not think my dient would be interested in the stock and fixtures. He
(Gottfricd) seid he had already turned down an offer of 600,000 for the building, because
the people were not interested in taking the stock. | said in thot “case we ceuld not
conciude the transaction as my client was not prepared to pay more than $550,000. He
said oven though he considered 600,000 2 very low figure if | could get my client to
metch %600,000 and take the stocks and fixturcs at cost he weuld agree. | again told him
b did not think my client would be interested in stocks and fixtures......"”

There was some discussion also, he said, as to the price the London Fashion partners would
finally obtain if they had to pay a commission and Mr, Cottfried indicated that he was not
negotiating through an agent and spoke about sources of supply and Nr. Kotz told him that if
anybody bought London Fashion on the lines indicetcd by Gottfried he would be getting a
bargain. And he continuted...:

I told him he did not scem to appreciate that my client may not want to carry on the
same sort of tines as London Fashion in which case the purchascr would have to have a
cicsing down sale to get rid of stock and this would result in the purchaser taking a loss.

' Pen

Katz/
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Kotz said that aven in that event he could guarantcs that the purchaser would make a profit of at
least 20 percent, | said if that was the case why they did not take $600.000 that had been
offered and sell out the stock themselves. Katz said that if they decided to sell they would
want tc seli everything and clear out. He then said they would givc terms on the payment
of stock at low interest rate ...... "

Katz’ account of the interview is somewhat different but | prefer to accept the Plaintiff’s
version since Katz' recollection of things did nct always impress me and Mr. Gottfried was not
cclled as a witness,

Follewing this meeting with Gottfried and Ketz, the Plaintiff by lotter dated November 7th,
1964 (Ex. A.8), wrote the Defendant Company indicating the substance cf his interview with 414
Katz and Gettfried and advised:

“l am cof the opinion you should try an offer of $700,000 on the basis that you could
prchably slowly liquidate their stocks at reduced pricas... whilst gradually replacing your
own lines. Estimating your recovery in stocks and fixtures to be $120,000 the net cost to
you for the building would be in the vicinity of $5650,000...."
which again, in my view, puts the accent on the cost of the property tc the Defendant
Company. The letter also indicated that Miller's Stores Ltd., had rejected the Flaintiff's offer of
$860,00C for their building and enclosed therewith the Balance Sheets of that firm for the bast
three years which i r, Kirpalani had recuested prior to his going abroad and befcre he would
consider taking over the {viller's business. 20
Revicwing this aspect of the evidence, | must conclude in so for as the scope of the
Plaintiff's agency is concerned that the scales are tipped heavily against him and in favour of the
Defendant. | am fortified in that view by the Flaintiff’s own admission when cross-examined
that it was he who put the idea of acquiring any business intc Mr. Kirpalani's head, although he
scught to explain that it was before May 27th when he obtamed Ex. G.E. 2 from Niller’s in
which Niller's rejected the offer of March 19th and expressed concern for their staff. Earlier he
tried to explain that he wrote £x. A1 (the Nilier's fgreement) in theprcnner he did because
Nr. Kirpalani had given him the impression thet-if he did not succeed in purchasing the Miller's
building (property) alone he would consider it as a going concern, and theught that that was
what was agreed. VWhen it is recalied that his own cvidence is that on his first approach to Mr. 30
Kirpalani he enquired and was told that Mr, Kirpalani was interested in acquiring property on
lower Frederick Street, and in the light of thc correspondence in evidence, | am hard put to
accept his explanztion and find that up to Novermboer 7th, 19€4, his only authorisation was to
negotiate fcr the purchase of the premises alene of London Fashion on the terms of the Miller's
agreement,

The Plaintiff stated, however, that in response to a call from fr. Kirpalani who it appears
had returned to Trinidad on or about November ¢th, 1964, he visited 'r. Kirpalani at his office
on November 18th. There in the doorway, he said, Nr. Kirpalani informed him that he had
come to a conclusion and gave him 3 written document — Ex.G.E5, and instructed him 1o
make a written offer to Miller's on the terms thercin recorded and after some discussion relating 40
to the Mhilier's offer Mr. Kirpaleni then instructed him to submit an offer containing two
alternatives to Londen Fashion, the toerms of which he menticned in evidence — one of which is
the alleged offer pleaded in the Statement of Claim the other being an offer of 720,000 forthe
property, fixtures and stock of London Fashion. /s g result he said he asked ?r. Kirpalani why
he did not «ffer $ 760,000 os the Plaintiff had advised in his letter of Movember 7th and was
told by Nir. Kirpalani that he did not think they (London Fashion) would sell for that price. He
then stated that he was instructed tc preparc thé two offers and submit one to Miller's Stores
Ltd. as scon as possible and that if nothing was Tinalised with Miler's before Movember 23rd he
should then submit the oifer to London Fashion. These two offers (the one to Miller's Stores
Ltd. and the cther for London Fashion) he claimed he preparcd the same day but submitted 50
the Miller's offer cnty, The London Fashion offer was never submitted but it was tendered in
evidence without objection as £x. G.E.7 and is dated Movember 23rd, 1964, | do not think it

necessary/
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necessary to refer to either of them except to observe that in my view the terms of the Miller's
offer tend to support }Mr. Kirpalani's evidence that he was not interested in taking over staff
which was unionised and that the. Plaintiff knew that he was scriously considering London
Fashion znd requested an carly reply becausc of the pressing element of time. None apparently
was forthcoming and the Plaintiff claims that on November 23rd about 8.00 a.m. he tclephoned
Mr. Black of Miller's Stores who indicated that he was still awaiting certain information relevant
to the offer but would give an answer by Movember 25th. | pause to observe that &'r. Black
who was a witness for the Piaintiff and who | found was most reliable, said that it was around
midday on Movember 23rd that he had such & conversation with the Plaintiff and that between
9.00 a.m. and 10.00 a.m. on November 24th he informed the Plaintiff he was not interested in
the offer.

Nevertheless, the Plaintitf claims that around 9.00 a.m. on Movember Z3rd, he
communicated this information tc N, Kirpalani who instructed him to withold the London
Fashion offer until Mr. Black had replied, intimating that he had again been apprcached by
London Fashion and had an appointment with them for 11.00 a.m. but would let the Plaintiff
know the result of that meeting around 2.00 p.m. that day. 45 2 result, he said that, not having
heard from: for. Kirpalani he called him arcund 4.00 p.ri. but wes told to get in touch with him
next day os London Fashion were coming to see him around £.00 p.m. that very day.

It is asgreed that on the morning of the 24th the Plaintiff called on . Kirpalani at his
office, /iccording to the Plaintiff br. Kirpalani then infcrmed him that he had come to terms
with Londen Feashion “at the price of $570,000 for the building plus stocks at cost,”’ and then
followed scme discussion as tc why Kirpelani did not await 2 reply from Ar, Black and as to
why Kirpalani did not let him submit offers to London Fashion on the terms he had previously
advised in his letter of Movember 7th — Ex. A8, He said that Nr. Kirpelant told him he
decided against waiting on a reply from Nr. Black as he did not think he cculd come to a
quick conclusion as therc were scveral outstanding matters to be decided with Miller's but
nevertheless told him not to withdraw the Miller's offer as he was still waiting on formal
épproval from London Fashion. | find it odd that NMr. Kirpalani would, if he had come to terms
with Gabe, mzke such a requést and it is no doubt for this reason the Plaintiff shifted his
ground under cross-examination-and claimed that what Mr. Kirpalani had in fact said was that
he hoped to come to terms with London Fasnicn. He finally said with regard to the meetiHQ on
24th that I“r. Kirpalani then offered him $1,000 for his efforts in the London Fashicn
negetiations claiming that the Plaintiff was nct working for him in those negotiations. This he
declined. hiuch of which he said took place is contained in his letter t¢ the Defendant Company
dated November Z4th 1964 — Ex. A.G. in which ho purperts to review the dealings between Nir,
Kirpalani and himself following his rejection of the offer of $1000. He claims also that about
3.00 p.m. on November 24th Nr. Black telephcned him and informed him that they (Miller's)
had come to certain conclusicns as to price etc. which information he said he passed on to Mr,
Kirpalani, | only observe that this alleged conversation with NMr. Black strikes me as being odd if
Mr. Black is speaking the truth.

Mr. Kirpalani’s version of the events that took place from Movember 18th onward was
different. He denied having authorised the Plaintiff to submit eny offer to London Fashion. He
admitted authorising him to make the offer to Killers on the 18th but maintained that he
explained that as the negotiations were protracted, if the transaction was not concluded by
midday on Suturday November 21st, he would close the London Fashion negotiations with Gabe
with whom he had previously arranged an appointment for Sunday 22nd at San Fernando.
According to Mr. Kirpalani it was the Plaintiff who then raised the guestion of his making an
offer tc London Fashion but he rejected this as the Pleintiff appeared to be getting nowhere
and he felt he could negotiate more quickly with Gabe personally, and gave the Plaintiff up to
Saturday 21st to close with Millers, The reference in Ex. G.E.€. to the pressing element of time
tends to support this. On that day Nr. Kirpaleni alleged, he telephcned the Plaintiff enquiring
about the WNillers offer but was informed there was no reply from Nr, Black but that he
expected one the following Monday. As e result he said he informed the Plaintiff he could wait

no longer and was going to close with Gabe, and did so on the 22nd. He further claimed that
he/
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he next heard from the Plaintiff around 11.30 a.m. on Monday 23rd November, when following
a conversation with~{ir, NMendez ancther estatc agent, the Plaintiff telephoned him but was
inforrmed that the London Fashion transaction had been finalised the day before and was given
an appointment for the next day, November 24th when matters came to a hoad.

| do not think it necessary to determine which of these versicns | accept or whether Nir,
Kirpalani did on November 18th authcrise the Plaintiff to submit the alleged offer to London
Fashicn since it is admitted it was never submitted, albeit on the request of Fr. Kirpalani, and
nothing was done by the Plaintiff in pursuance of any such authorisation. On  balance,
nevertheless, | prefer Nir. Kirpalani's version not only because his evidence as to his meetings
with Gahe is corroborated by Gabe whom | accept as a witness of truth, but alsc because | find
it difficult tc believe that Mr. Kirpalani would not have, as with the hiller's offer, produced
some written memorandum thercof. Indeed every other offer both in respect of Miller's and
London Fashicn authorised by the Defendant Company had some written authorisation from Mr,
Kirpalani cf Yr, Maharaj. Further if Kir. Black was speaking the truth, and | find that he was,
then the Plaintitf was in no position t¢ inform Mr. Kirpalani on the morning of November 23rd
that 1Ailler's was still awaiting information from their Tcbago Branch, and | accept Mn
Kirpalani's evidence that the only conversation he had with the Plaintiff on Fovember 23rd was
following &ir. Mendez' conversation with the Plaintiff by phone. Indeec the information which
the Plaintiff received from tar. hendez that day following Mr. Mendez' conversation with Mr,
Kirpalani, and from . Black on the morning of Movember 24th in my view sufficiently throw
into true perspective Mr. Kirpalani’s evidence thet on the morning of Movember 24th, 1964
when the Pleintiff came tc see him he was very depressed, for by then ! find he well knew that

not only -the Miller's deal was off, but that Kirpaizni had been in direct centact with Mr. Katz,

In the result then | find that it was ~r. Kirpalani who raised the question of the
London Fashion property as an alternative tc [ iller's that he had done so after Mr, Gabe had
spoken to him on behalf of that firm but thot he did not initially mention Cabe’s name to the
Plaintiff. | alsc find that the Plaintiff's agency was at all times limited to negctiations for the
acquisition of the property only on terms of the iiiler's agreement, and 1 agree with counsel
for the Defendant that the only terms relevant are the negotiations should be on terms of
secrecy, that any offer submitted by the Plaintiff should be sighed or agreed to by Mr. Kirpalani
previvusly and that commission would only be paid if the Defendant acquired that property.,

In arriving at the abcve conclusicn | must not be taken to have cverlooked the Plaintiff's
letter of MNovember 24th, 1964 to the Defendant Company, ncr the reply thereto by Nr,
Kirpalani on MNovember 27th — Ex, A.10. That reply is cerhags rather infelicitously worded and
opened the docr for comment as to Mr. Kirpalani's credibility and | have certain mental
reservations - as t¢ whether he did not in fact try to outwit the Plaintiff when Gabe disclosed
that he was not acting for a commission. However, | accept M'r. Seemungal’s interpretaticn that
it was intended tc rebut only the Plaintiff’s contention that he had a written agreement, showing
his entitlement to a commission whether the London Fashion transaction was concluded through
him or not,

| turn next to the transaction as firially conctuded between the Defendant Company and
Lendon Fashion. Again | do not propose to review the evidence in detail It is not disputed that
the London Fashion partners were not interested in selling their property without their stocks
and were holding out. Mo doubt this was because, as the evidence disclosed, one partner owned
the property independently of the partrership. !:r. Kirpalani's evidence was tu the effect that as
the Plaintiff seemed to be getting nowhere with Londnn Fashion and as the I iller's negctiations
did not appear to be coming to a successful conclusicn, he had agreed to meet Gabe at San
Fernande on November 22nd and that he did sc agreed with Gabe to acquire the building
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for the sum of $570,000, the furniture and fixtures at a price to be agreed, and the stocks at 50

market price or cost whichever was the less. This was supported by Gabe and Katz and | accept
that evidence. However, he claimed that finally it was. agreed between himself and the London

Fashion/
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Fitzwilliam, Stone & Alcazar

TRINIDAD AND TOBAGO

IN THE HIGH COURT OF JUSTICE

No. 1773 ot 1965,

Petween
GERALD ECKEL Piaintift
And
KIRPALANMY'S LIMITED Defendant

EXEKEFERIRNX KX

Before the Honourable Wr. Justice Kester Nc villan

Dated and Entered the 14th day of October, 1968. 10

This acticn having on 2nd, 3rd, Gth, 7th, 8tn, 9th, 13th, 1dth, 15th and 16th November,
1967 been tried before the Hcnourable Mr. Justice Kester Me Nillen and the said judge having
on the 14th day of October, 1968 ordered that judgement as hercinafter provided be entered
for the defendant.

It is this day adjudged that the defendant recover against the plaintifr his costs of action to
be taxed.

It is ordered and directed that execution hercin be stayed for a pericd of six (6) weeks

from the date hereof.

Registrar.
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TRINIDAD AND TOBAGO

IN THE COURT OF APPEAL

Civil Appeal No. B1 of 1068,

Between
GERALD ECKEL Appctlant/
Plaintiff
And
KIBPALANI'S LIFITED Hespondent/
P I T ] Defendant

TAKE NOTICE that the APPELLANT/PLAINTIFF being dissatisfied with the decision more 10
particularly stated in paragraph 2 herecf of the High Court of Justice contained in the
Judgement of Mr. Justice Kester Mc Millan dated the 14th day of Qctober, 1968, doth hereby
appeal to the Court of Appeal upon the grounds set out in paragraph 3 and will at the hearing
of the appeal seek the relief set out in paragraph 4.

And the Appellant further states that the names and addresses including his own of the

persons directly affected by the appeal are those set out in paragraph &,
2. The whole of the decision.

3. 1. The judgement of the learned trial judge is unrcasonable and/or against the weight of

the evidence and/cr cannot be supported having regard to the evidence,

2. The learned judge misdirected himself in holding that the /ppeallant/Plaintiff's efforts 9
as the agent of the Respondent/Defondant were not the offective cause of the

transaction,

3. The learned judge was wrong in law in holding that the Appoilant/Plaintiff was not

entitled to the commission which he claimed,

4, Thnat the judgement referred to in paragraph 2 be set aside and that judgement be entered
for the Appellant/Plaintiff with costs before the Court of Appes! and in the Court below to be
taxed.

5. Pecrsons <irectly affected by the appeal:

Name Address

1. Kirpatani's Limited 75/77 Cuyeen Street, 30
frort of Spain.

2./



2. Gerald Eckel

To:

11a Rcokery Mook,

Maraval,

Dated this 25th day of October, 1968,

5gd:

The Registrar of the Supreme Court of Judicature,

Kirgalani's Limited and

Mr. Edward C. Sirjoo,

2, Sackville Street,

Port of Spain.
Respondent/Defendant’s Solicitor.

Fitzwilliam Stone & Alcazar
Appellant/Plaintiff's Solicitors
78, Independence Square,
Port of Spain.
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SUPPLEMENTARY NOTICE OF APPEAL AMENDED PURSUANT TC RULE
7 (1) (b) of the Court of Appeal Rules 1962

TRIMIDAD AND TOBAGO:

IN THE COURT OF APPEAL

Civil Appeal No. 51 of 1968.

Betwesan
GERALD ECKEL Appetlant/
Plaintiff
And
KIRPALANI'S LIMITED Yespendent/
KUK R R RN XK N ERFN Detendant 10

TAKE NOTICE that pursuant to rule 7 (1) (b) of the Court of Appeal Rules 1962 the
Appeltant hereby amends the Notice of Appeal filed herein on the 25th day of October, 1968,
in the following manner, that is to say, by adding to the grounds therein the following:

4, The learned judge was wrong in law in holding that the concluded transaction was totally
different (or different at all) from that which the Plaintiff was authorized to effect, and

was consequently outside the scope of the plaintiff's agency.

Datad this day of January, 1969,

Mppeltant/Plaintiff's Solicitors.

To: The Registrar of the Supreme Court of Judicature

And To: Kirpalani‘s Limited and Mr, Edward Sirjoc,
2, Sackville Street,
Port of Spain,
Respondent/Defendant’s Solicitor,
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March 18th, 1964,

Nossrs, Kirpalani United Co. Ltd,,
Frederick Street,

Port of Spain,
Attention: hir, Rem Kirpalani
Decar Sirs:

This serves to confirm my proposal that | will negotiate, on your behalf, in the
possible purchase of hiessrs, Nillers Stores Ltd., on the understanding that your name is not
made known to them and any offer that | put forward, the duplicate shall be signed by 10
your gouodselves as confirmation of the terms stated thercin, prior to any offer being
formally submitted, a copy of which shall be retained by both parties.

It is also understood that in the event of my acquiring the property you will pay me

a FRealtor’'s commission.

Yours faithfully,
Sgd) Gerald A. Eckel

Agread:,

KIRPALANI UNITED COMPANY LIMITED
Sgd) Ram Kirpalani



A— 2 (3)

fMarch 19th, 1964.

Messrs. Millers Stores Ltd.,
Frederick Street
Port of Spain.

Attention: dr, George Black

Dear Sirs:s,

Further to my letter of August 1st, 1963, and to other correspondence between us
during the latter part of 1963, enclosed please find a formal offer for your business
premises at No. 6 Frederick Street, Port of Spain.

Yours faithfully,

{Sgd) GERALD A. ECKEL

10
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March 19th, 1964.

Messrs. Miilers Stores Ltd.,
Frederick Street,
Port of Spain.

Attention: Mr, George Black
Dear Sirs:

I have been instructed by a client of mine to make you 2 firm offer of Seven Hundred
& Fifty Thousand dolars ($75,000.00) for your Freehoid Property known as No, 6 Frederick
Street and which extends through to Henry Street (i.e. the entire arca that you now occupy)
on the following terms and conditions:

1. A deposit of FIFTY THOUSAND DOLLARS towards the Purchase Price will be payable
10 you on my receipt of your acceptance of this offer
and the balance will be payable on completion of the transaction.

2. You shell be at liberty to continue in the occupancy of the premises for a period of
SIX MONTHS from the date of your acceptance of this offer after which you will
deliver the property to my client with vacant possession.

3. Comgletion of the transaction shall be within the said PERIOD GF SIX MONTHS when
you will give my client an effective conveyance of the property, free from all
encumbrances with a good marketable title,

If you wish to accept this offer please sign the form of acceptance endorsed at the foot
of the duplicate hereof and return same to me,

Dated this 20th day of MARCH 1964
for KIRPALANI LIMITED
RAM M. KIRPALANI
DIRECTOR.
Witness

We, Iviessrs. Millers Stores Limited, hereby accept the above offer on the terms and

conditions stated therein.

Dated this day of _ 1964,

----------------------------------

Vitness

10
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A-3
Messrs, Kirpalani United Ltd.,
Frederick Street,
Port of Spain. August 12th, 1964.

Att: Mr. Ram Kirpalani

Dear Sirs:

Re: Miller's Stores

Enclosed please find a sketch of the floor plan of the Millers building drawn from a
plan prepared by Mence & Moore A/L R.L.B.A., Chartered Architects, some years ago, | have
calculated the areas in three (3) parts, Frederick Strect North, Frederick Street South and
Henry Street and the approximate areas are as follows:

North Portion ""/A" Frederick St.  approx, 43 ' x 134 = 5,762 sq. ft.

North ” IIBH F L re " 25} X 134 = 3’350 " e
9'1 1 2 i rn

Henry Street, Portion “C” " 30'x 114" = 3676 " "

12,688

The plan shows that my rough estimate of the area was low, for as you will recall we had
thought the building to comprise approx. 10,000 square feet and put in an offer of $75.00
per sq.ft. i.e. $75,000. ‘
With the approximate true area we find

approx. $58.50 per sq. ft.

Last Offer at $750,000 for 12,688 sq. ft.
Whereas "' $950,000 " 12,688 sq. ft. " $7500 “ " "

i.e. at the same price per square foot the price of
$950,000 would be & comparable offer,

However _

After weeks of trying to get a decision from Mr. G. Black he has decided that he could
not consider an offer to teke over the business as a going concern because he considers, most
strongly;, that he has an obligation to his staff which he considers must be discharged to his
satisfaction. He feels, therefore, that as it would be impossible to impose such conditions on
any purchaser he can only consider the sale of the building and undertake the responsibility
of staff severance pay, pensions, etc. and the liquidation of the Firm himself. He would be
willing to sell over the stock separately, should you so desire, and has stated that this you
could get at what he would consider to 'be a8 most advantageous price to you. in so far as
the price of the building is concerned he has given mq a verbal price of $100.000 per square
foot which he considers to be very low when, as he says, it must be borne in mind that a
large part of it will be lost in the settlement of his staff obligation and other losses that he
will incur generally in liguidating the firm.

For your consideration | have prepared 2 list of recent transactions that have taken place
in lower Frederick Street area within recent times which show the approximate price that

properties/
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properties in the immediate area have changed hands for:

LAND & BUILDINGS

~ ’ Purchase Price
de Lima from Hi Lo  Cor, Frederick & Queen Sts, Price per
sqg. ft.
Approx, 80' x 38" = approx. 3,000 sq. ft. $382,500 $124.,00
B. 0. L. A, M. from Laquis & Co.
Approx. 6,000 sq. ft. $625,000 $104.00
Nova Scotia Bank from J.T, Johnson & Co. Ltd.
Approx. 8,800 sqa. ft. $1,000,000 $150.00
Bata Shoe Co. from Tip Top Tailors 10
Approx, 118" x 25’ = Approx, 3,000 sq. ft, $350,000 $117.00
LAND OMLY
Staubles Bakery Old Site, Frederick Street
(Building of no value and demolished)
Approx. 62' x 64" = Approx. 4,000 sq. ft. $230,000 $ 67.50

Bearing in mind the increased area by approximately 2,600 odd sguare feet and Mr,

Biz~k's figure, | am wondering if you would care to consider the following:

(1) Taking the entire property and selling off either the Northern portion of Frederick Street
or, alternatively, the rear portion of Henry Street. Apparently they are, according to Mr,
Black, three (3) independent buildings and could be sold separately. 20

(2) Authorfzing me to put in a counter offer of say half way between $75.000 and
$100.000 ie. at $87.50 per square foot which at approx. 12,600 sg. ft. x $87.50 =
approx. $1,100.000.

(3) Or, should your counter offer be rejected, consider taking an option to purchase'at this
price for a period of say Three (3} months on the pretext thet the additional financing
would entail some expenditure and effort and you would like to have something in

writing t& work on.

In conclusion | would say that | feel that due to the larger square area than we had
originally considered the figures are not all that far apart, and it appears to me possible to
arrive at a conclusion to this negotiation to the mutual satisfaction of both yourself and 30
Miller's Stores. Should you feel the same way, therefore, | look forward to your views and

insiructions so that | may pursue the matter further,
With the hope that you and your family are well and enjoying your holiday, | remain,

Yours Sincerely,
{Sgd) G. Eckel.
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KIRPALANI'S LTD. 25th August, 1964,

-Mr, Gerald Eckel,
11a Rookery Nook,

Maraval,
Dear Sir:

This is to acknowledge with thanks your letter dated August 12th 1964 together with a
floor sketch,

The offer of $750,000.00 was made on the presumption that the floor space was around
12,000 sg. ft. It was based on the recent deal of property at the corner of Henry & Queen
Streets,

We have noted with interest the prices paid by the buyers of similar properties.

In the case of de Lima's deal, the property is a corner property. Prices paid by Bookers
cannot be taken as a guide.

In case of Tip Top, the building is brand new. In the case of Millers — it will be a

purchase of a piece of land and not the property.

Can you give us an idea what will portion of property on Henry Street side fetch if we
try to sell that portion only? _

We do not think it is wise at the present stage to increase our cffer.

What about Taurel & Co.'s building? Did you see London Fashicn pariners? Are they

interested?

Sincerely,
(Sgd) C. Maharaj
for R.M. Kirpalani,
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A-5
Kirpalani United Company Limited,
75 Queen Street,
Port of Spain. September 10th, 1964.

Att: Mr, Ram Kirpalani
‘Dear Sirs:

I acknowledge receipt of your letter of August 25th, 1964, for which | thank you.
~ With regard to the comparison mentioned in  the second paragraph of your letter, re the
Lotus property, | have prepared a plan with detailed measurements for your consideration,

The areas are as follows:

2 Storey Bdivlding 8,954 square feet
Covered Passage 430 square feet
Open Yard 1,316 square feet
TOTAL: 10,700 sguare feet

On the Ground Floor there are four tenants {two of whom are protected by the Rent
Restriction Ordinance) and the condition of the tenancies are as follows:

Ground Floor:

N.S. Sabia $ 60.40 per month)

Ballerina Shqe Store 129.60 " )} rent controlled

Hadeed International

& A. J. Charles 600.00 " “ Leased, 5 yrs.

unexpired

First Floor:

Lotus Lease expired possession
possible

Within the next five years, tharefore, possession can only be had of the Black Cat Bar
and an area behind Hadeed iiiternational, on the Ground Floor, (as shown on plan) totalling
an area of approximately 4,000 square feet.

Subject to correction, ! recall that after deducting the passage area, i.e. 10’ wide x 8%’
long, we estimated the Lotus Building to be approximately 10,000 square feet, more or less,
and that my rough measurements (by pacing out same) of the Millers Stores led up to
assume that the properties were approximately of the same area.

However, for your further consideration, the comparison of the two properties shows:

Lotus/



BS

Lotus Building Millers Stores

Land Area 10,700 sq. ft. 12,688 sq. ft.
Bldg. area (less yard & passage) 8934 " 12,688 sq. ft.
Possession on Ground Floor for

nextb years 4,000 " " 12,688 sq. ft.
MNon-possession of Ground Floor

for next 5 years 4,964 nil
Possession of First Floor full possession full possession
Price paid for Lotus Land $55.00 per sq. ft
Price offered for Millers Stores $58.50 per sq. ft.

The comparison shows that whilst the price per square feet (i.e. $65.00 — $58,50) are
close, one property offers full possession whilst the other offers less than a half of its area
on the Ground Fioor. ‘

Whilst 1 appreciate that you want to negotiate at the lowest possible price, | trust that
you will accept my personal opinion in the same good faith that it is intended and
reconsider the alternatives | suggested in my letter of August 12th, 1964,

| perscnally believe that $75.00 per square foot {(which | had thought cur offer was
based on) would have been a very favcurablc purchase but | also believe that $100,.00 per
square foot is not unreasonably high, bearing in mind that it runs from Frederick through to
Henry Street, giving access from both sides and also by comparing same to other recent
purchases.

As requested, it may be well to mention at this stage that | have just been given a
price by the owner of London Fashion for his property at $750,000.00 {(Attached please find
plan of same) which works out at approximately $100.00 per square foot. | sugaested
$500,000.00 to them which they rejected and were quick to refer to Tip Top Tailors
opposite who got $350,000 for 3,000 square feet. Also the Fogarty Building next to the
Canadian Bank of Commerce on lndebendence Square has just been sold to an insurance
company for the sum of $420,000.00 the area of which is 110" x 64', i.e. approximately
7,040 square feet which works out at $60,00 per square foot. ’

In respect to your enquiry as to what the Henry Street side of Millers would fetch, |
would suggest that with access only from Henry Street that portion would not have the same
value as the Frederick Street side, but would be more valuable than Forgarty's {ndependence
Square. | would suggest that $75.00 per square foot for the portion would be fair and
should at that figure attract much .interest, due to its central location, l.e. 3,576 square feet
at approximately $75.00 per square foot = $268,200.00, say $260,000.06. Bearing in mind
that it is 576 square feet larger than Tip Top, at $160,000.00 less than they got it seems to
me to be a fair figure. For a quick sale | would think that it would be snapped up <.
$200,000.00.

In so far as the Miilek building is concerned, and in respect to your remarks about

same, | have revisited the premises and had a critical look at the building. | would hardly
think that a purchaser who intended to use the property for retail purposes would demolish
the building as it is structurally very sound,, having thick masonry walls throughout, with
floors on the Ground Floor of concrete with a tile finish. The ceilings and upper floors are

10
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all in good conditicn, whilst the roof is of steel frame covered with galvanised iron sheets. The

general decor of the interior is quite attractive and the building contains the normal amenities
such as adequate stairways, lavatories, vaults, etc. {f you consider it to be otherwise, | would

suggest that we have an Engineer carry out a survey in order that we establish the extent of
any structural defects and the approximate cost to have same remedied. | look forward to
your decision on this point as you may well view the proposition in a different light if you
could be assured, and | am sure that you will be, that you are not just purchasing a piece
of tand only. | doc think, hdwever, that should a purchaser wish additional prestige value the
front could be modernised, together possibly with the office arrangement cn the First Floor.

| have endeavoured to give zn unbiased assessment of the situation as | see it and look
forward to your further advise and comments. As the matter now stands our offer has been
rejected, a ccunter figure has been suggested and the next move, therefore, is up 1o us.

‘With regard to London Fashion, would you care for me to meke a counter offer on
your tehalf as was done in the Miller cese and, if so, please advise what the offer should be.

‘With regard to .the Taurel Building, Mr. Quesnel again says that they could not consider
disposing of the property for $550,000.00, They are still quoting $850,000.00. Again should
you care for me to make another offer please advise. In sc far as this property is concerned,
the Government is interested and the property has already been inspected by their  Engineers
who are, they informed ‘me, to submit a report to Cabinet for their consideration.

i trust that | have dealt with all the points containedin your letter of August 25th and

with kind regards, | remain,

Yours sincerely,
(Sgd) Gerald Eckel.

10
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KIRPALANIS LTD.

Mr. G.A, tckel,
t1a Roockery ook,

Maraval,
Dear Sir:

Thank you for vour letter dated September 10th, 1965

I have noted with admiration your interesting comparison regarding various properties.

Taking everything into consideration, | feel the price'of $100.00 per sq. ft. is out of
the question, '

in the case of MNillers, we can go up by say maximum £100,000.00. In other words
$850,000.00 — | do net think it is worth any more. The building will require at icast $100,000.00 to
$150,000.00 to be put back into shape. | take your word for granted that it has saitid foundation ete.

In the case of London Fashion, 1 think the price of 4500,000.00 is reasonable. You can
offer $EE0,0N00.00 maximum, We wili not pay more. | think London Fashion on Cheacon
Street side s rented. VWhat is the income and what ere the tenancy conditions? You write
them in the same way as you did with Millers,

if Covernment is interested in Taurel’s huilding, | think they vill get the pricc they
want. | wish them all the luck. | do not think | can pay more than £550,000.00 for that
property.

By the way, thoy (Teurel & Co.) have a picce of land measuring about 15,000 sa. ft.
adjoining their buildings, Do you think they will selt that tand separately, If thoy are willing,
we are intorested in buying that piece,

With best regards,

Yours sincerely,
C. Maharaj for

R. M. Kirpalani.

10

20



88

et

\\\\\

[y cowsTRveTiod
o¢F LLEA WITH
VA chingT [busgssiod
Nowl  upPIAa Wy

LLER
v TE
fiPCloY tinoo S.F

(Exctuineg covesp

Gl

)

g m LG

A T )

I Thaoll LY
o ar

RPN S PRI SV

»...\...w { . L
& s ' . -
PN [
\w «
P L
T H
- t
' gl
¥ '
4
% .
« ; N
S
I M .
i
Dy e - -
ST,
A
« - * i 4
S e
5 - \\ e - ~
‘ Py . .
- s’ L ~ B
* - - . !
R e
P ’ ! 4 Vd [
Crmon R
L .
: ~\\ - ‘ \\
LN <) lar

e STReET

- T e e e o armce e v em——— e —

I e ST LT

-

LRk €AT
JAR

< g e
PRCApr o A

R o A e e R L LD e
P A AN .S S PP IRy
. : ~ -
i I z
. - [
s Aopn
+ . N .

b .

[N - ATie ol

2u

SR IRY-TH.
N
?r.

R

r
*

D e e A D mba G emee Swade Jﬁ
«

e ! T e
PP A L

(AL CHRRLSS

.
.
oty et N
ot P N S
e etal, <L RREN e i - Apied
[

A,

As.
(%

o'

7'

.6__( —

—+ HENRY STREET —*

o —




.
M pmantsr %

o

89

{
. [ : ! L.
2 ~_4) PR - R m\u
e ST - ey - FRE Y ,..v e st S
. v - ~ 4
o s T 1A 4 T S T T RY MLt w ey, EJ
] \ 4 f
w _M ' o - T WP SEEE X RV S N - i T e € -
; . i Mo
: w “ox s

~ \ )
/n Q ’ 1 W J M .)//fn.rN ..._M . ;\ ﬂ. . _J ./ ) .v M\
ey : .

g \z.v
Righan o 2 S PRSP AT SULES el MAEN A ST OGRS . - M

3 “
. s Ty o INMV . F
., IR TN

,

)
)
14
o g

o SN gL L 2o S A - PRS- e emoear - T YRR A v e [ T IR SR R S e X . M s~
Coiwmen RO SN e WL D RWSTROE R ER TGN o DUTARST L R e TTRR TR evEen, S, -~ R R Tt

-l s LD s u, O
N mw m m‘v P m"%ytﬁhi e h..u‘.v‘l” P A A TAY e 2SS % “ w\_,t:.U

B T Ik
I

R
Wy T

-_ep

9
T
- J

——— e

AT



%0

A -7
October 22nd, 1964,

Messrs, Kirpalani United Co. Ltd.
Frederick Street,

Port of Spain,
Attention: hMr., Ram Kirpalani
Dear Sirs:

Many thanks for your letter of the 6th instant. With regard to the negotiation with
Millers Stores, as instructed | have advised them in writing of my instructions to increase the
offer by a maximum of One Hundred Thousand Dollars ($100,000.00 i.e. to $850,000.00)
and pointed out at the same time your opinion as to the necessity of having to spend
between $100,000,00 to $150,000.00 on same to put back in shape, modernize. etc. | hawe
since been advised that they are considering the matter and will let me have their answer as
scon as possible. As soon, therefore, as | hear from them | will immediately contact you,

In the case of London Fashion, as advised they hawve already rejected a written offer
from me of Five Hundred Thousand Dollars ($500,000.00) however, | have written advisiﬁg
them of my authority to increase the offer to $550,000.00 and am awaiting their reply. The
rents at London Fashion are: _,w*.i.,"'; ) '
Ground Floor:  Rented to Messrs. Lampkin & Gomes. The lease, 1 am informéd,‘ has expired and the

rent is $600.00 monthly,

Second and The only information that has been given me is that they are rented as ten
Third Flocrs:  offices to various persons for & total monthly rent of $550.00,

With regard to the Taurel Buiiding, the deal with Government has fallen through and
they have gonc ahead and rented about half of the building. They still have for rent, lease
of sale, the following:

Front Retail Section: Ground Floor 6/7,000 sg. ft.) rentor sale

1st flcor 3,750 " ) Price not
}  determined
Warehouse Section (center): g,000 " " Price for
rental 12¢

per sq. ft. per month.
Sate price not determined.

Vacant Land: Approximately 16,500 sg. fi,

Mr. Taurel says that he is reluctant to part with the vacant land as it would devalue the
rest of the property. However he has told me tc advise you that he may consider selling
same for $3.00 per square foot or approximately Fifty Thousand Dcllars ($50,000.00).

Please et me know if any of the abowve is of interest tc you.

1 1 can alsb offer you, see attached plan, a parcel of land on the Morne Coco Road, just
North cf Goodwood Park that has been approved by Government for light industry. This site
was not affected during the 1960 flood and is located in a peaceful area, free of hooligans
and yet within easy distance of Port of Spain, perticularly when the new highway is
completed. The area is approximately 30,000 square feet and can be had for Two Dollars

10
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($2.00) per square foot. It is the best site in the area and has the advantage of considerable
road frontage. Thc building can easily be converted into & factory. It has 2 concrete floor, a
ceiling of approximately 9 high (which can be raised), built of heavy timber frame roof and
2iuminum cover, The walls are partly brick and partly wire. {t measures 23° x 320" ie.
approximately 7,600 square feet, and has water and light already installed, and can be had
for a nominal value of approximately $1.35 per square foot, or alternatively, any salvageable
materials may be removed, in which case you would pay the land value only. The Starlight
Drive-tn owners are also marketing some of their land fronting on the Diego Martin Main
Road (=x Children's playground} and the asking pricc of same is $3.00 per square foot.
Please advise if the above is of any interest, | understand that you are expected back
some time next month and should no further develcpments take place | look forward to

seeing you then,
Yours sincerely.

{Sgd) GERALD A. ECKEL.

10
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Messrs, Kirpalani United Co. Ltd.,
Frederick Street,

Port of Spain.
Attenticn: Mr. Ram Kirpalani
Dear Sirs:

Further to my letter of Octobaer 22nd, 1964, | have had @ meeting with the owners of
London Fashion at which time | was advised of the following:
() That they claim to have an offer of $600,000.00 for the building.
(b} This was unacceptable as the buyer does not wish to take over the stocks, for
which they are esking the net landed cost.
{c} MNo agrzement was reached on the takeover of the fixtures.
| was told that an offer along the following lines would be acceptable:

Building $600,000.

Estiinated Stocks (approx.) 200,000.

Fixtures {see attached 60,000.
$850,000. .

They are willing, they say to give reasonable time for the payment of the stocks and
fixtures at a low interest rate.

} am of the opinion that you should try an offer of $700,000. on the basis that you
could probably slowly liquidate their stocks at reduced prices over a period of say six to
nine months, whilst gradually replacing same with your own lines, Estimating your recovery in
stocks and fixtures to be $150,000. the net cost to you for the building would be in the
vicinity of $550,000. | may mention that | suggested that they could be given time to
liguidate the stocks themselves which did not meet with their favour, on ths excuse that if
they sold they would want to include everything and clear out.

Insofar as Niillers Stcres are concernod, | regret that Mr. Black has rejected our offer of
$860,000. for the Port of Spain building only. At our meeting | was able to persuade him
to let us have his Balance Sheet for the last three years so that we might have an
opportunity tc make a bid for the takeover of the Company.

He has again requested that the matter be kept confidential as he does not want his
staff tc become upset over something that may not materialise. | would prefer not to
mention in detail in this letter his personal views of the Company's affairs and look furward
to discussing this matter with you on your return.

| have/
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I have had my Acccuntant give his personal and confidential view of the worth of the
Company’s shares as a Chartered /Aiccountant and lonk forward to comparing same with your
assessment,

Awaiting your further instructions, | remain with Compliments,

Yours sincerely,

(Sod) GERALD A. ECKEL

rie/
Encls.

Note: | should eppreciate your returning the enclosed Balance Sheets (photostats) after you

have given them your attenticn, so that | may return them to the Company.



FIXTURES

APR,

120 Wooden Cases & Show cases
Light Fixtures & Signe fans

15 Machines

Office & Equipment

Cash rcgister

Displays

Skirt & dress racks

Ladders H‘ol!ing‘

Window Glass

LONDON FASHION

250
6000

30,000
6,000
6,000
6,000
2,000
1,000
1,000

53,000
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f. :essrs. Kirpalani United Co. Ltd,,
Frederick Street,
Port of Spain. November 24, 1964,

Attention: Mr, Ram Kirpalani.
Dear Sirs,

In reply to your query this morning as to the basis on which | was to negotiate for you in
respect of the Realtor's commission as requested attached please find a photostat copy of our
agreement dated March 19th, 1964,

in the long negotiation with Millers Stores you may recall that | first approached them on
behalf of another client, as far back as August 1963, and that | showed you a copy of their reply dated
August 22nd, 1963, to that approach. At that time my approach to Millers was on the basis that they
would be responsible for my commission as there was no understanding between my then client and
myself along the lines agreed by us, as shown re our agreement attached.

Our agreement 1o keep your name secret and that you assume the responsibility of commission
is known to Nir. Black, who can verify same, and is in keeping with recogniscd Real Estate practice..

In the case of London Fashion, the exact circumstances apply, whereby | approach them for
the same former client on May 21st, 1964, again this approach came to ncthing as London Fashion
were no* interested in the terms and conditions contained therein. Shortly prior to your departure
frem Trinidad, at one of our meetings in your office when we reviewed the chances of finalising with
Mi'lers and discussed other alternative possibilities, you requested me to approach London Fashion on
the same conditions, i.e. that your name be kept secret, etc,

During your absence from Trinidad | received a letter from your firm dated August 25th,
1964, asking me if | had seen London Fashion. On September 10th | replied stating that | had
just been given a price of $750,000.00 at which time | enclosed a sketch floor plan of their
property and asked if you would care for me to make a counter offer on your behalf as was
done in the case of Millers and, if so, what the offer should be,

On October 6th | received a letter from your firm authorising me to offer $560,000.00 and
instructing me to write them in the same way as | did with’ Millers and requesting me to
enquire as 1o the income and conditions of tenancies.

On October 22nd, made a written proposal to London Fashion as authorised by you and
on the said date wrote your firm to the cffect that | had done so, and at the same time
reported the information given me with regard to the rentals. On November 7th, after lengthy
discussions with London Fashion, | wrote your firm stating that | had another meeting with
them and | outlined the terms and conditions on which they were prepared to reduce their
price and which, including stock, amounted to $850,00000. In the said letter | recommended
that you should try an offer of $700,000.00 giving my reasons for such an offer and mentioned

that they were not in favour of liguidating their stock themselves.

On/
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On November 18th, you authorised me verbatly to give, and outlined in your own handwriting,
the price and terms and conditions, of an offer to Millers for the takeover of the Company as a going
concern and at the same time you instructed me to prepare an cffer to London Fashion to be
delivered not before the 2Z3rd November, giving two afternatives, {i.e. $550,000.00 plus stock of
$750,000,00 Cash) in the event that the Millers deal came to nothing.

On .the morning of Monday, MNovember 23rd, | advised you that  Millers were still
undecided as to the offer of November 18th and/or terms and conditions and had bromised to
fet us know something by Wednesday the 26th. Your instructions were to withhold the  offer
wh.ich | had already prepared, to London Fashion until we had a reply from Millers. You at the

same time informed me that further to the approach that London Fashion had made to your
firm when they were told that your interest did not exceed $500,000,00 that they had
telephoned for an appointment on the said morning of the 23rd and you further informed me

of the following:

1. That they were still unaware that | was acting on your behalf,

2. That you would listen to their proposition and let me know the results of the talks
between 1 and 2 p.m. on the said day.

Nothing having heard from you during . thecourse of the evening | telephoned you at

approximately 4.00 p.m. when you advised that they werc coming tc see you again at 5,00 p.m.

ar.d asked me to come into your office on the following morning, i.e. Tuesday November 24th.

As requested | today visited your office, at which time you advised that you hoped that
v 1) had come to terms with London Fashion for the sum of $570,000.00 plus stocks, etc. at
cost, subject only to their formal approval, you alsc stated that whilst you were stil more
favourably impressed with the Millers deal due tc its location, you werc doubtful that a
conclusion tc that transaction would be finalised for guite @ while due to undecided items such
as price, severance pay, re-employment of staff, etc.

At this stage, | was offered by you the sum of $1,000.0C for the efforts that | had
extended on your behalf in the negotiation with London Fashion, for the reasons that in so far
as you were concerned, | was not acting on your behalf in that transaction or/alternatively, that
a buyer is never expected toc pay commission, you however felt that some token recompensation
was warranted, a suggestion to which | immediately and still maintain is unacceptable,

In this brief resume of the facts as | record them | would like to make the following
comments:

{a) In view of London Fashion’s claim to an offer for the building only of $600,000.00

and as the interested party was not interested in taking over their stock, and in view
of the fact that it was estimated that the liquidating the stock themselves would have

produced a net figure of maximum 50%, their positicn was at its bast,

Building £€600,000.00
Stocks & Fixtures at 5% 125,000.00
%£725,000.0C

For this reascn and because they hed become very anxious tc conclude a sale | feel
that you should have maintained your stand at $50G,000.00 and allcwed me to put in

the/

10
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the offer as we had agreed, for either:

$750,000,00 ‘Cash for everything

or

$550,000,00 Building, plus stock at ccst or
market wvalue, whichever was lower;
| cannot help but feel that at $750,000.00 which figure exceeded by $50,000.00 the
target | was aiming for, or the alternatives as above, | would have concluded the
transaction, '

(b) ®y further negotiations with London Fashion was awaiting, on your instructions, the
decision of Millers,

(c) Acting on your behalf | was instrumental in convincing London Fashion that their
expectations insofar as price was concerned, was not negotiable due to present business
trends, financial considerations, etc., and in conditioning them tc negotiate at a much
lower figure.

(d) Your reacting to the conclusion of the entire proceedings is that you have done

exceodingly well, not only in your opinicn but in that of your banker,

Without, therefore, the necessity of analysing the entire proceedings in further detail | must
confess that | am dismayed over the outcome of my efforts cn your behalf, which until the
present time have been most friendly and cordial. A

In conclusicn, | would like to stress that | am eager to resolve any misunderstanding on
your part and as such | am willing, at any time, to discuss and/or examine my files with you or
anyone you may appoint in an effort to restore our relationship,

Finally, 1 trust that you will enlighten me as tc your disagreement of any part of my
assessment of the above or as to any dissatisfaction you may have in my efforts on your behalf,
either in fhe case of Millers or London Fashion, so that | may at least have the opportunity of
replying to any query relating to our joint endeavour.

As per vyour instructions this evening, | am writing to Messrs, Millers Stores Ltd,,
withdrawing our offer and as such | would appraciate your returning tc me their Balance Sheets,
together with the letter | sent you from Mir, David Law, Chartered Accountarnt,

in anticipation of your early reply, 1 remain,
Yours sincerely,

(Sgd) Geraid A, Eckel.

Encl.

10
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KIRPALANI'S LTD.

Mr. Gerald Eckael, 26 November, 1964
11a Rookery Nook,

Deai‘ Sir:

Thank you for your letter dated November 24th, 1864, | am really surprised to see the
photostat copy of the letter signed by me in connection with Miller's Ltd. transaction.

In my presence, you told me you have a letter from me in connection with London
Fashion, | told you | do not remember signing any one because it was | who told you that |
was negotiating with London Fashicn through Mr, Gabe of San Fernendc, who was acting as a
friend, | wanted ycu to negotiate with London Fashion without disclosing our name, because |
told you Nr. Gabe was negotiating with them on behalf of us as Kirpaiani’s Ltd. | wanted you
to get commission from them {as Mr. Gabe was not getting any) because | thought you had
worked (and at that time you were working) hard on Millers transacticn and if we decided on
London Fashion, you would be left out.

| am really surprised. You, being a man who wants everything in writing, in the case of
London Fashion would have got a letter from me, just like Millars, stating that ! would be
responsible for commission,

But how can | be negotiating as Kirpalani’'s on one side — whereas you say, the name
“Kirpalani's” will have tendency to boost up the price — where | who have to pay nc
commission can éuthorise you to negotiate, without disclosing my name, or payment of
commission? .

I feei there is no question of dispute or mis-understanding.

On my part, | offered you $1,000.00 (One Thousend Dollars) — nct as a commissicn, but
a sum to compensate you for all the trouble you have tsken. | told you | was not bound to
give this amount, but because of sincerity with which you worked with Millers and not London
Fashion,

| withdraw my offer as soon as you told me that you had written authority from me that
I would pay you commission, if | got London Fashion — whether through you or not. | warned
you that in case you were unable to produce the letter, | would not give you even $1,000.00
which you agreed.

! am afraid | can do nothing further in the matter.

Yours faithfully,

KIRPALANI'S LIMITED
(Sgd) R.M, Kirpalani.

Encls, Copies of Balance Sheet, Plans, etc.

10
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D Nc. 1514564
Receipt for a Registered Article Addressed
Kirpalani United Co. Ltd.
Frederick Street
Port-of-Spain,
Signature: 7, Fierre
November 27, 1964.

Attention: Mr. Ram Kirpalani
Dear Sirs:

I am in receipt of your letter of Movember 26, 1964. | am afraid that your entirc letter is
inaccurate,

What | told you was that | had a written agreement with you as to the conditions under
which | was employed tc negotiate for you, you could not recall ever signing any such
agreement and said that if you had then you had signed sarme without reading it. You asked for
proof of such an agreement. | consider it ridiculous to suggest that in denling with a man of
your standing | should have thought it necessary to have you reaffirmi our agréement or thet |
would undertake to negotiate with London Fashicn, and without disclosing your name, under
such absurd conditions, ,

| had hoped that my letter of November 24, 1964, would have restored your reason but
your reply indicates clearly that the matter can only be settled inCourt and as ‘such | have

placed the matter in the hands of my Solicitors,

Yours faithfully,

(Sgyd) Gerald A, Eckel

10
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Fitzwilliam, Stone & Alcazar,

Solicitors & Ccnveyancers;

17 5t. Vincent Street,
Port of Spain.
1bth April, 1965,

Kirpalani's Limited,
Queen Street,
Port of Spain.

Dear Sirs:

We have been consulted by our client Mr, Gerald Eckel whom you retained as a Real
Estate Agent in connection with your purchase as a going concern of those premises at No, 21
Frederick Street, Port of Spain, from Londcn Fashion.

Counsel has advised that you arc liable to our client for his commission on the purchase
price of the said premises which we are instructed you bought for approximately $800,000.00.
Two and a Half (2%%%) Per Cent of this sum we calculate to bs $20,000.00 and we should
appreciate receiving your cheque for this sum within the noxt ton (10) days failing which we

have instructions to issue a Writ.

Yours faithfully,

FITZWILLIAM & CO.

JM/he.



KIRPALANEPS LTD.

Messrs, Fitzwilliam, Stone & Alcazar,
17, St. Vincent Street,
Port of Spain,

Dear Sirs:
Thank vou for your letter dated 15th April, 1965,

This is 1o inform you that we have not bought property known

There seems to be some misunderstanding.

RMK/ip

101
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20th April 1965,

as 21, Frederick Street,

Yaours faithfully,

KIRPALANI'S LIMITED
(Sgd} R, M. Kirpalani.

1¢



102
A—14

FITZWILLIAM , STONE & ALCAZAR
Solicitors & Conveyancers.

17, St. Vincent Street,

Port of Spain.
27th Aprit, 1965.
Kirpalani's Limited,
Queen Street,
Port of Spain.

Dear Sirs, 10

Re: Mr, Gerald Eckal,

We thank vou for your letter of the 20th April, 1965, and note your use of the word
“Misunderstanding”. Apparently our letter was not considered worthy of reply other than
evasion,

We are advised thet the mere fact that the land was conveved to a third perty at your
direction does not alter your liabitity.

We accordingly repeat the request contained in the last paragragh of our letter of the 15th
April, 1865,

Yours faithfully,
FITZWILLIAM & CC. 20

JM/he,
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KIRPALAMNI'S LIMITED
3rd May, 1965.
Messrs, Fitzwilliam, Stone & Alcazar,
17 St, Vincent Street,
Port of Spain.
Dear Sirs,

Re Matter — Gerald Eckel

We acknowledge receipt of your letter dated 27.4.05.
We would like an opportunity to have counsel’s advice regarding your dispute with us,
We promise 1o write you on our final decision regarding this matter before 1bth May.
Yours faithfully,
KIRPALANIS LTD.

(Sgd) R.ML Kirpalani.

RMK/ip

10
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James Morgan

17th May, 1965,

Kirpalani's Ltd,,

Queen Street,

Port of Spain,

Dear Sirs:

Re: Gerzld Eckel

Despite the promise made in the last paragraph of your letter of the 3rd May, 1965, we
regret that we have not heard from you, 10
Unless we do so within the week, we regret that our instructions arc to issue a writ.

Yours faithfully,

FITZWILLIAM & CO.

JM/he,
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£, C. SIRJCC

20th May, 1965.

Messrs, Fitzwilliam Stone & Alcazar,
Solicitors % Conveyancers,

17, St. Vincent Street,

Port of Sgain,

Dear Sirs,

Re: Gerald Eckel

| am now acting for klessrs. Kirpalani United Co,, Ltd., in the sbove,

My client is still awaiting Counsel’s opinion in this matter and as a result was unabie to
send you his reply to yours of the 27th uitimo as menticned in his letter to you on the 3rd
instant,

I @m today informed by Counsal that | shouid have the opinion arcund the end of next
week and as soon as | do | shall send you our reply to your said {atter as early as possible

thereafter.

Yours faithfully,

Sgd. E. C. Sirjoo.

10
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E.C. Sirjoo.

31st May, 1965.

Messrs, Fitzwilliam Stone & Alcazar,
Solicitors & Conveyancers,
17, St. Vincent Street.

Dear Sirs,

Your letturs of the 156th and 27th April have been passed to me by Kirpalani United
Company Limited for attenticn.

My clients regret that you have thought fit to characterise their letter as an evasion, and |
must confess that it is at least unusual that a polite denial of liability and rejection of
inaccurate and unfounded instructions (if your client’s letter tc my clients of the 24th
Novemuer 1964 is any guide) should be so described.

However, if such things are to be spelled out, | am instructed that your client’s letter of
the 24th November 1964 is so full of inaccuracies as to makc it unnecessary tc do any more
than to reject them, together with your client’s claim, and to inform you that | will accept

sorvice of any writ your client may wish to issue in this matter.

Yours faithfully,
Sgd. E.C, Sirjoo.

10
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MILLER'S STORES LTD.
Trinidad, W.I.

P.0O. Box No. 285
Port of Spain,
22nd August 1963.

Gerald A. Eckel, Esq.,
11A Rookery Nook,

Maraval.

Dear Sir,

Your letter dated 1st August was placed before the Board of Directors of this Company
and we have to inform you that they are prepared to consider an offer from your client 10
together with an agreement covering a 25 year lease and the terms and conditions thereof.

We shall be glad for an early reply.

Yours faithfully,
Miller's Stores, Ltd.
(Sgd) G. Black
Director.
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MILLER'S STORES LIMITED G.E. -2

P.O. Box 285
Port of Spain,

27/5/64.

(a) that the offer is not enough

(b} that we would like to know what sort of business is taking the building as the only
satisfactory way would be for them to absorb some or all of the staff.
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Messrs, Millers Stores Ltd., October 20, 1964
Frederick Street,

Port of Spain.

Dear Sirs:

Attention: Mr. George Black

Further to the offer of purchase dated March 19th, 1964, re your premises at Frederick and
Henry Streets, and to past correspondence, | wish to advise that the parties interested in the
property have indicated to me that they are unable to meet the figure that you suggested to me
some manths ago. They say that aon professional advice received it is estimated that it will cost in
the vicinity of One Hundred to One Hundred & Fifty Thousand Dollars {$100,000,00 —
$150,000.00) to convert and modernise the building to their needs, to install their required offices
and to generally carry out substantial improvements on the First Floor,

! have now been authorized to increase the offer by a maximum cf One Hundlred Thousand
Dollars ($100,000.00) to Eight Hundred & Fifty Thousand Doillars {($850,000,00}) for the freehold
property only, i.e. exclusive of your fixtures, stocks, etc., which can be disposed of separately.

Also it does appear that they‘ would still be interested in making a bid for the take over of
the Company of the basis of & going business. | recall your concern over the latter possibility when
we last discussed the matter but | am wondering if (should the take over bid be acceptable 1o you)
you could not discharge your personal obligations to your staff in the form of an independent
gratuity and leave such matters as severance pay, etc., t0 the new management.

I look forward to hearing from you in respect to either of the two proposals and in the

meantime, | remain with Compliments,

(Sgd) Gerald Eckel.
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G.E, - 4
Messrs. London Fashion Ltd.,
Frederick Street,
Port of Spain. | October 22, 1964.
Dear Sirs:
Att: Mr. Leo Katz
Further tc past correspondence, | have been instructed to enquire whether your

Company will accept a maximum cash offer of Five Hundred % Fifty Thousand Dollars
($550,000), (excluding fixtures, stocks, etc.) for your Freehoid Property at Frederick Street
through to Queen Street, Port of Spain.

Should you be willing to accept same | will ask the interested party to submit a

formal cifer to you.
| would appreciate hearing from you in this respect in due course.

Yours faithfully,

Sgd: G, Eckel.
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G.E. — 6.
PRIVATE AND CONFIDENTIAL
Aessrs, [illers Stores Ltd.,
Fredarick Street,
Port of Spain.
Attenticn: Mr, George Black Movember 18, 1964,
Dear Sirs:

Further to my letter of October 20th, 1964, | wish to inform you that the parties
interested in-your property have been advised by me of the necessity on your part to have the
negotiation concluded, one way or the other, due to the reasons as given me by Mr, Black. In
the light of the above and due to other immediate possibilities now before them | have been 10
requested to state that either of the below mentioned cffers represents the maximum that they
are able to pay after a most careful analysis of other properties, business trends and financial
considerations, and as such represents their final offer:

1. The sum of Eight Hundred & Seventy Five Thcusand Doliars {875,000) for the Port of
Spain property only, exclusive of your fixtures, stock, etc,, giving your ample time to
liquidate same, the period for which can be discussed.

They are prepared to negotiate the take-over of the Company along the following lines:

{a) The sum of £4. 10, Od. per share based on the 1963 balance sheet (figure will be
adjusted if the 1964 Balance Sheet has any major changes).

{b) Scverance Pay to the Staff will be in addition to the above figure, providing: 2

{i) That Millers can advise as to the amount that will be invclved.
{ii) That the figure is reasonable and acceptable

{c} There will be no binding condition on the new owners to employ any or all of the present
staff.

(d) There will be no binding condition on the new owners to carry on the same business,

(e} That the figure is based on the presumption:
(i} That the stock taken is either cost or market value, whichever is lower.
{ii} That the depreciation written off on furniture, motor cars, etc., is realistic,

Due to the pressing element of time | sincerely trust that you will be able to give me a
very early reply
i wish to take this opportunity tc thank you for past favours and consideration shown me,

4%}

Yours faithfully,

(Sgd) Gerald A. Eckel
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REGISTRAR GENERAL'S FILE

(TO BE PRODUCED IF NECESSARY)
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G.E. -7

GERALD A, ECKEL (REALTOR & VALUATCR)

November 23rd, 1964,

Messrs, London Fashion Ltd.,
Frederick Street,
Port of Spain.

Dear Sirs:

Further to my letter of October 22nd, 1964, with regard to the possible sale of your

building and/or stocks, | have to advise you that my clients are not prepared to increase
their offer of Five Hundred & Fifty Thousand Dollars ($550,000). for the building, they

are prepared, however, to consider the takeover of your stocks on the lines as suggested by

your goodselves, i.c. payment for same deferred for six months at a 4% interest rate, As

such the offer would be based as follows:

1.
2

Thousand Dollars ($750,000), for your building and stocks on the presumption that the cost
va‘IuAe 6f“y'ou‘r’ stocks is not less than Two Hundred Thousand Dollars ($200,000.} and the book
value of your fixtures is not less than Fifty Three Thousand Dollars ($53,000.). In“the event that
after stocktaking it shows that the stock or fixtures value is less than the above mentioned figures

A deposit of Fifty Thousand Dollars (350,000.) cn your acceptance of this offer.

A further deposit of Two Hundred & Fifty Thousand Dollars (£25C,000.) to be paid
immediately on the clearance of the title of the property, when you will give up
vacant possession of the sections of the premises now occupicd by your goodselves,
The balance of Two Hundred Thousand Dollars (£200,000) will be paid to you on
completion of the transaction when you will give the purchasers an effective
conveyance of the property.

Completion of the transaction shall be within six (6) weeks from the date of your
acceptance of the offer.

That your tenant of the Kit-Kat Restaurant on the Chacon Strect side of the building
‘is not protected by the Rent Restriction Ordinance, or subjuct to any lease, i.e. that
he is cccupying same on a month to month basis at a rental of Six Hundred Dollars
($600.00) per month,

You will be solely responsible for the discharge of and the purchaser shall be under no
obligation to employ any or all of the present staff.

The offer is subject to good title, free from all encumbrances, save and expect the
existing tenants who shall become the purchaser’s responsibility, insofar as their future
tenancy is concerned. ,

That the purchaser will take over your stocks and fixtures at either cost or market
value, whichever is lower, payment for same to be six months from the date of the
completion of the transaction.

Alternatively, they are prepared to consider a cash offer of Seven Hundred & Fifty

such lesser amount shall be deducted from the said purchase price.

I have/

10

20

40
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| have been requested to state that either of the above mentioned represents the
maximum that they are able to consider paying after a most careful analysis of other
properties, business trends and financial considerations, and as such represents their finat
interest.

Should you be willing to accept either of the two alternatives | will ask the interested
parties to submit a formal offer to you.

Yours faithfully,
(Sgd). Gerald A. Eckel

rie:
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G.E.-8
Massrs, Millers Stores Ltd.,,
Frederick Street,
Port of Spain. MNovember 25th, 1964,

Attention: Mr. George Black

Dear Sirs:

| wish to inform you that | was instructed by my clients yesterday evening to withdraw, in
writing, any offer in respect of my approach to you with regard to the possibility of negotiating
the sale of your property or business as a going concern.

| regret any inconvenience that you have been put to and once again wish tc express my
=+ reciation for the cooperation you have given me in the past,

Yours faithfully,

{Sgd.) G. A, Eckel.
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LONDON FASHION

TRINIDAD

BALANCE SHEETS AND ACCOUNTS

31ST DECEMBER 1964

DAVID LAW, MA., ACA

CHARTERED ACCOUNTANTS
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LONDON FASHICN

TRINIDAD

BALANCE SHEET

1961 Vritten Down
Value

126

31ST DECEMBER 1962

Depreciation

FIXED ASSETS at cost less depreciation

2,626 Machinery 2,925.66 433,86 2,486.80
12,722 Cffice Furniture & Fixtures 12,722.26 1,272.23 11,450.03
4,681 Motor Vehicles 5,642.33 1,663.6% 3,978.64
1,648 Necn 3ign 1,648.00 15420 1,393.20
21,877 22,838.25 3,528,658 19,308.67
CURRENT ASSETS
168,753 — inventory as valued by Mr, L, Katz 175,643.28
— Partners 12,148.72
8,500 Accocunts Receivable— Trade §,000,65
7,503 ~ Loans 7,002.70
32 — Employees 32.2¢
26 Cash in Bank 25.06¢
1,346 Cash on Hand 1,834,186
203,277.79
208,037 222,586.46
PARTNERSHIP CAPITAL
50,000 Chaim Gottfried B, 000.00
50,000 Leo Katz £0,000.00
50,000 Max Katz 50,000.00
150,000.00
PROFIT & LOSS ACCOUNT
13,007 Net profii for the cu.rrent year 7.610.06
CURRENT LIABILITIES & PROVISIONS
24,345 Bank Overdraft 44,535.27
10,629 Sundry Creditors and Accrued Charges 20,443.13
10,066 Balance on Partners Current Accounts -
64,976.40
e
208,037 222.586.46



LONDOM FASHION

TRINIDAD

127

TRADING AND PROFIT & LOSS ACCOUNT — FOR THE YEAR ENDED 21ST DEC. 1972

1961

371,562

167,996
236,224
11,615

405,735

168,763

236,982

134,580

8,736
1,997
1,452
1,701

167
3,845

1,962
2,738
7,200
2,026
76,883
558

540

684
7,120
312

516
1,414
172

13,007

Sales, loss refunds and allowances

Inventory, 1st January 1962
Purchases
Factory Wages

Less Inventory 31st December 1962

Gross Profit on Trading

Advertising

Bad Debts

Bank Interest & Charges
Cables & Postage
Charity & Donations

‘Donation under Covenant

Electricity

General Expenses

Insurance

Rent

Motor Vehicle Expenses

Salaries

Stationery & Printing

Tea & Entertainment Expenses

Telephone

Travelling Expenses

Trade Expenses

Loss on Sale of Motor Vehicles

Depreciation — Machinery
Office Furniture & Fittings
Neon Sign

Net Profit for the year

168,753.48
206,688.95
11,086.59

386,449.02
175,643.28

8,829.27
3,515.81
3,000.88
1,360.31

549.60

166.67
£,085.20

2,183.28
3.075.60
7,200.00
1,279.39
73,701.57
649.32
540.00
440.10
3,523.85
444,89
99.39
438.86

1,272.23
154,80

336,680.51

210,805.74

125,874.77

118,264.71

7,610.06
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R.K. -4

KIRPALANI'S LTD,

14th April, 19€€.

Mr, Chaim Gottfried,
Ruxtor Textile Milis Corp.,
371 Broadway

New York 13, N.Y,,
U.S.A.

Dear Nir, Gottfried,

We are enclosing herewith list of London Fashion Accounts, totalling $403.51, which we are

unable to collect despite our several threatening letters.
Under the circumstances, we shall appreciate your sending us a cheque in settlement of this

amount.
In the meantime, if you wish us to take legal action against these customers on your behalf,

please fet us know so that we can de the needtul.,

Y ours sincerely,

Sgd, R.M. Kirpalani,

RMK/ip
Encl.

134
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KIRPALANI'S LTD

NAMES

Mr, A, G, Abreu
Mr. Noel Ali

Mr., O, B. Charles
Mr. Geerge Dhanny
Mr. Herman Majely
v
Mrs, J.A, Pierre

s

r. David Nigrini

Police Canteen
Mr, George Rooks
Mr. A, Toby

Mr, Carlton Wint

LONDON FASHION

ACCOUNTS

ADDRESSES

62 Ind. Square, P.O.S.

c/o Barciays Bank, Park Street
Carnbee, Tobago

14 St. Vincent Street, P.O.S,
Salvatori Bldg, P.O.S.

c/o tdacqueripe Club, Chaguaramas
16 Victoria Ave., P.O.S.
-teadquarters, St, Vincent St,

14 Sea View Terrace, Cocorite

2 Saddle Road, Maraval

15 Springfield Ave., Valsayn Park

135

R.K.—4

AMOUNTS

$ 10.00
14.00
64.35

115.50
39.00
7£.00
29,70
12.60

7.60
5.00
30.76

$403.561

10
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B.K,.—6
TRINIDAD AND TCBAGO.
i THE HIGH COURT OF JUSTICE.
No., 1773 of 1865,
Between
GeRALD ECKEL Plaintiff
And
KIRPALANI'S LIMITED Defendant

LR AR X R T A3 X

I, RAM KIRPALAN! of the City of Port of Spain, in the island of Trinidad, Managing Director,
make cath and say as follows:— . ’
1. i am the Managing Director of the defendant and am duly authorised to make this
affidavit as the facts deposed to herein are within my knowledge.

2 That | have in my possession or power the documents relating to the matters in question

in these proceedings set forth in the Schedule herete annexed and rmarked /X",

3. According to the best of my knowledge, information and betief, | have not now, and -

never had in my possession, custody or power of any other person or my Solicitor, or in the
possession, custcdy or power of any other person on my behalfany deed, account, or any copy
of or extract -T’rom such document, or any other document whatsoever rclating to the matters in
question in these proceedings, or any of them other than and except the documents set forth in

the saic Schedule hereto,

Sworn at Mo, 18 Frederick Street, Ram M. Kirpalani
Port-of-Spain, this 7th day
-of October, 1966,

Before me,

M., Milne
Comrnissioner of Affidavits.

Filed on behalf of the Defendant herein.

jk/

10

20



ltem

10.

11.

13.

14.

16.

Date:

19.3.64

19.3.64

12.8.64

25.8.64

10.9.64

6.10.64

22.10.64

7.11.64

24.11.64

26.11.64

27.11.64

16.4.65

20.4.65

27.4.65

3.5.65

31.12.64

SCHEDULE

Nature of Documents:

Letter from Gerald A. Eckel, and signed
by him to Messrs. Kirpalani United Co.

Letter from Gerald A, Eckel to Messrs.
Millers Stores Ltd.

Letter from Gerald A. Eckel to Messrs.
Kirpalani United Ltd.

Cepy of letter to Gerald Eckel signed by
C. Maharaj for R.M, Kirpalani.

Letter from Gerald A, Eckel to Kirpalani
United Company Limited.

Copy of letter written to Mr. G.A. Eckel
and signed by C. Maharaj for B.M. Kirpalani.

Letter to Messrs. Kirpalani United Co.
Ltd. written by Gerald A, Eckel.

Letter to Messrs. Kirpalani United Ce.
Ltd. to the attention of iir. Ram Kirpalani
written by Gerald A, Eckel.

Letter to Messrs. Kirpalani United Co.
Ltc, written by Gerald A, Eckel.

Copy of letter tc Nr. Gerald Eckel signed
by R.M. Kirpalani on Leheli of Kirpalani
Ltd.

Letter to Kirpalani United Co. Ltd.
written by Gerald A, Eckel.

Letter to Gerald Eckel through his Solicitors
to Kirpalani's Limited,

Copy of reply to Gerald Eckel’s Solicitors
re letter of 15.4.65.

Letter to Kirpalani's Limited by Gerald
Eckel through his Solicitors.

Copy cf reply to letter of 27.4.65 to
Gerald Eckel through his Solicitors.

138

R.K.—6

Copy of deed of Conveyance from Chaim Gottfried
to R.K. Limited, in respect of Nos. 21 Frederick and

18 Chacon Streets, Port-of-Spain.,

10
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Exhibit C
Mr, E.C. Sirjoo,
Solicitor & Conveyancer,
2. Sackville Street
PORT-OF-SPAIN, June 7, 1966.

Dear Sir:

Re: High Court Action No. 1773/65
Gerald Eckel vs. Kirpalani's Ltd.

We refer to our letter of the 16th December, 1965, requesting certain particulars of your
defence in this matter, and particularly, to the request on Page 2 thereof under paragraph (7).
By a2 clerical error in transcription, the word “censideration’” in Counsel's draft, was

reproduced as ‘‘remuneration”’. ,

We wonder whether you would be kind enough to furnish us with the particulars under
Paragraph (7), requested in our said letter of the 16th December, 1965, but reading the word
consideration for the word remuneration quoted therein.

Yours faithfully,
Sgd: FITZWILLIAM & CC,

JM:pa

cc: File,

10



LARGE DAILY RECORD BOOK
(TO BE PRODUCED IF NECESSARY)
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KIRPALANI'S LIMITED

ACCCUNTS

FOR THE YEAR ENDED

30TH APRIL, 1965

Fitzpatrick, Graham & Co.
Chartered Accountants,

Trinidad.
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REPORT OF THE AUDITORS TO THE MEMERERS QF

KIRPALANI'S LIMITED

We have audited the annexed Balance Sheet dated 30th April, 1965 and have obtained all
the information and explanations which we have required,

In our opinion, such Balance Sheet together with the note thercon is properly drawn up
so as to exhibit a true and correct view of the state of the Company’s affairs, according to the

best of our information and the explanations given to us and as shown by the books of the
Company.

TRINIDAD: FITZPATRICK, GRAHAM & CO.
12th June, 196& Chartered Accountants:

143
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KIRPALANI'S LIMITED

PROFIT AND LOSS APPROPRIATION ACCOUNT

1964
6,900 - Appropriation for Charities. 6,000
Income Tax
Provision — 19656 Year of Income 62,000
56,702 Balance carried forward — 30th April, 1965 ’ 77,657

—

$ 139,657
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30TH APRIL, 1965

Balance brought forward — 1st May, 1964 56,702
Add: Income Tax overprovision
In previous years 2.605
59,307
Less: Dividend Paid {net) 20,700
38,607
Net Profit for the Year 100,950

$ 139,657



KIRPALANI'S

BALANCE SHEET
1964
SHARE CAPITAL
Autherised
10,000 Shares of $100 each $1,000.000
Issued and Fully Paid
- 750,000 7,500 Shares of $100 each 750,000
42,665 CAPITAL RESERVE 42,669
REVENUE RESERVE
58,702 Unappropriated Profit 71,657
849,371 864,226
782,491 UNSECURED LOANS 550,565
CURRENT LIABILITIES and PROVISICN
Bank Overdraft partly secured 475,263
- {see note below)
329,242 Bills Payable : 311,87
66,762 Trade Creditors 207,071
05,002 Current Accounts 52,713
7,270 Custormers Deposits 8,786
72,105 Accruals 74,945
fncome Tax
Provision — 1965 Year of Income
51,361 less Instalment Paid 50,000
621,742 1,178,748
Note :

The Freehold Properties at 18 Frederick
Street and 75 Queen Street are mortgaged

10 the extent of $480,000 as security for
overdraft facilities with Barclays 3ank D.C.0.

$2,253,604 $2,693,5640




LIMITED

1964

574,563

50,000

74,819

1,755

38,865

740,106

1,049,142
145,070

230,154
50,650
123
38,350

1,613,498

$2,263,604

30TH APRIL, 1965

FIXED ASSETS

(As per Schedule)

Goodwill

rreehold Property

Leasehold Property
and Deposit
thereon

Office Furniture,
Fittings and
Equipment

Household Furniture
and Fittings

Motor Vehicles etc,

CURRENT ASSETS

Stocks at the lower of cost
or net realisable value

On Hand
Cn Hire

Debtors
Trade
Sundry

Deposit

Cash in Hand and at Bank

Depreciation

145

Written
Nown Value

Cost Amortization  30/4/65
81,012 81,012
574,563 —_ 74,563
236,158 215,166 20,000
106,043 35,978 70,066
1,758 — 1,750
48 485 8,143 40,342
1,047,021 259,280 787,741
1,325 542
181,357 1,606,899
186,112
71,675 257,687
885
40,328
1,806,799
Director
Director

$2,593,640



5,075,701
2,218,267

7,293,9r¢

T

979,554
173,744

5,363,847

174,892
670,235

7,362,372

1,045,142
145,070

6,168,160

1,125,808

556,215
409,682
20,126
18,445
50,000

QEEEES el A

1,063,368

72,440

KIRPALANI'S LIMITED

TRADING and PROFIT AND LOSS ACCOUNT

FOR THE YEAR ENDED 30TH APRIL, 1965

Port of Spain
San Fernando

Stocks on Hand and on Hire
ist May, 1964
On Hand
Or Hire

Goods Purchased
Importations and Local Purchases
Charges on Goods, Manufacturing
Charges cni locally converted
Goeds, Exchange and Bank
Charges on Imported Goods
Customs Duty

Deduct:
Stocks on Hand and 2n Hire
~ 30th April, 1965
Cn Hand
On Hire

Cost of Sales

Gross Profit for the year
% on Sales 1964 15.43
% on Sales 1966 1€.16

Deduct: Expenses {as per Schedule—
Salaries, Commission and
Bonus to Emplcyees
Other Charges
Cash lost in Burglary
Deprecistion etc.
“Amortization of Leasehold Property

Net Profit for the Year transferred
1o Appropriction Account

1,049,142
145,076

5,670,610

156,487
608,649

5,275,009

2,031,066

1,194,212

—
— W
NI
_LS]"[
[
Lo
N

1,606,840

607,779
404,679

19,358

n
O
-]

&
b]

7,306,125

6,123,3£C

1,182,766

1,081,816

$ 100,950

146



KIRPALANI'S L4

SCHEDULE OF FIXED ASSETS FOR

Cost
At Additions At
1/6/64 (Sates) 3014/65
Goodwill
Relating to the acquisition of the
Business of London Fashions - 81,012 81,012
Property
Freehold
18 Frederick Street 136,038 - 136,038
75 Queen Street 357,000 — 357,000
Boundary Road, San Juan (Warehouse} 81,525 — 1,028
Leasehold ‘
77 Queen Street — expiring 1972 215,159 - 215,159
23 High Street — San Fernando —
Deposit - 20,000 20,000
789,722 20,000 809,722
Furniture, Fittings and Equipment .
Office 107,425
Household - 43 Alberto Street 1,759
109,184
Motor Vehicles 95 95
Phitlips Bicycle 3,353 —
PG 4837 4,995 -
PG 6254 4,156
PG 1757 3,197
PG 1284 3,088 3088
PR 3493 3,838 Z,830
PH 3775 6,471 6,471
TH 2795 4,275 -
TG 6497 4,038 —
TG 3448 3,955 —
TG 6203 3,307 -
TG 4758 4,773 4,773
TH 3072 - , —
PF 5144 ~ -
PG €972 - -
PG 7534 — _
TH 4836 - . 5,829
PH 987 _ .
PH 7460 — 474
PH 7970 _ ' _5
PH 7863 — 3,460
TH B442 _ 4.940
TH 7908 _ 3.861
TH 8350 _ 3.942.
TH 9519 — 3,443
29 541 48 485

SUAS 4d 47,021



MITED

THE YEAR ENDED 30TH APRIL, 1965

At
1/5/64

165,159

165,159

32,606

32,606

45

1,048
1,436
1,818

799

259
1,229
1,515
1,196
1,136

95

Depreciation

This
Year

50,000

50,000

5,639

5,639

Written
back on
Sales

(2,267)

(2,262)

(1,117)
(1,881)
(2,192)
{1,183}

(1,737)
(1,868)
(1,713)
(1,310)

(125)

(144)

(240)

(13,510)

(:5.777)

———

At
30/4/65

215,168

215,159

35,978

35,978

58

593

277
445
425
329
217

8,143

259.280
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Written Down
Value
30/4/65

81,012

136,038
357,000
81,5625

20,000

594,563

.60
1,758

4,838

4,152

3,183
4,495
3,436
3,613
3,226

40,342

787.741

s ——————



1964

543,215

-12,000
655,215

38,953

15,620
23,458
12,118

1,800
3,261
5,425

8,111
10,578
25,20
18,301

18,968
122,098
16,465
46,898

42,299

409,682
20,126

4,694
12,438
449
864

18,445

50,000

SCHEDULE OF EXPENSES
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FOR THE YEAR ENDED 30TH APRIL, 1965

Sataries, Commissicn and Bonus
Employeés
Mznaging Director’s Salary

Establishment
Rents
Rates Taxes and Maintenance
of Property
Insurance
Telephone and Electricity

Administrative
Audit Fees
Postages and Cables
Printing and Staticnery
Repairs and Maintenance of

Furniture and Fixtures

Sandry Expénses
Travelling Expenses
Vehicle Expenses

Selling
Commissions
Advertising
Receipt Stamps
Bad Debts less recoveries

Financial
Interest on Loans and Overdraft

Cash Lost in Burglary
Depreciation etc,
Depreciation
Furniture, Fittings and Equipment
Motor Vehicles
Obsolescence — Electrical Equipment
Loss on Sale of Fixed Assets

Amortization of Leasehold Property

595,779
12,000

607,779

53,405

25,733
28,441
16,936 124,515

2,200
3,761
6,773

14,108
7,787
15,073
20,896 70,5695

5,347
127,536
16,300
15,076 169,267

40,312

404,679
5,639
11,077
2,642

19,358

60,000

$1,081,816
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TRINIDAD AND TOBAGO
IN THE COURT OF APPEAL

Civil Appeal
No. 51 of 1968
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Between
GERALD ECKEL Plaintift/Appellant
And
KIRPALANI'S LTD, Defendant/Respondent 1g

Coram:  Sir Arthur H, McShine, C.J.
Clement E. Phillips, JA.
Karl de la Bastide, J.A,

June 4, 1971

Hosein, Q.C., Wells, Q.C. and Z. Hosein — for the Appellant,
Wharton, Q.C. and Seemungal, Q.C, — for the Respondent,

JUDGMENT

The question raised by this appeal is whether the appellant who carries on business as a
real estate agent for the sale and purchase of businesses and properties is entitled to his
commission on a transaction of sale carried out between the respondent and a firm known as
‘London Fashion,” under the circumstances hereinafter mentioned.

The respondent is a company registered in Trinidad under the Companies Ordinance, It
carries on business as dry goods merchants and acted in this trensaction through its
managing—directbr, Rem Kirpalani,

The appellant has contended on the authority of Green v. Barlett (1863) 14 C.B. (N.S.)
681 that ““If the relation of buyer and seller is really brought about by the act of the agent, he is
e_n¥itled to commission although the actual sale has not been effected by him."” Further that he is

not to te deprived of his commission by reason of the fact that the property was ultimately
purchased cn terms and at a price somewhat different from and beyond that which was imposed
on the agent., See Price Davies & Co. v. Smith (1929) Vol. 141 L.T.R. 490. And as the third
proposition that “‘although commissions on sales arc usually paid by the vendor an express
bargain may throw the commission upon the purchaser.”” See Bow's Emporium Ltd, v. A.R. Brett
& Co, Ltd. (1927 — 28) Vol. 14, T.L.R. 194,

The facts in this case as are to be gathered from the testimony and the correspondence
put into evidence are not only lengthy and complicated but are also largely in controversy, in the
result the findings of fact and judgement by the trial judge are challenged as being “unreascnable
and/or against the weight of evidence and/cr cannot be supported having regard to the evidence.”
The whole of the decision of the judge is also impeahced on the grounds that —

"y The learned judge misdirected himself in holding that the Appellant/Plaintiff's
efforts as the agent of the Respondent/ Defendant were not the effective cause of
the transaction.

3. The fearned judge was wrong in law in holding that the Appellant/Plaintiff was not
entitled to the commission which he claimed.”
And/
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And 4 as later amended —

4. The learned judge was wrong in law in heldling tht the concluded transaction was
totally different {(or different at all) from that which the plaintiff was authorized to
effect, and was consequently outside the scope nf the plaintiff’s agency.”

The challenge to the decision in this case is thercofre on a question of fact as well as of
faw. The evidence in its substance disclosed that it had come to the knowledge of the appellant
that the respondent would be interested in acquiring property “on lower Fredarick Street” i.e, in
a desirable location in the main shopping street in Port-cf-Spain, and with that in mind the
appellant approached Mr. Fam Kirpalani, the managing-director of the respondent in order to
ascertain whether this was so.

in July 1963 the appeilant had busied himself on behalf of a ciient withi a view to the
purchase cf Miflers Stores, a firrn which had its premises situate and which carried on business
therein on lower Frederick Strect at Mo. 6. This endeavour did not tructity, and so it was in
March 1964 that an approach was made by the appeliant t¢ Ram Kirpatani pointing out that a
possibility existed that Miliers Stores would sell their premises. Ram Kirpaleni said he would be
prepared to make an offer and that the appellant should negatiate without disclosing the name of
Kirpalani's, that he would wish that the negotiations be for the building only and that he would
be prepared 10 pay a real estate agent’s commission.

There is no doubt that the appellant made prolenged and massive efforts to try to
persuade Mr, George Black, the managing-director of Millers Stores Ltd. to sell to the respondent.
The obstacles of Millers’ business, its stock, fixtures, furniture and future arrangements for its
staff proved insurmountable and no sale ever matcrialized. Indeed by letter dated November 25,
1964 the appellant ch instructions from Ram Kirpaleni withdrew all offers fol the purchase of
the Millers croperty and/or business.

‘ Negotiations for Millers Stores began in March 1964 and as confirmation of the agreed
terms which should govern the negotiations, the appellant wrote t¢ the respondent a letter dated
March 19, 1964; This letter, Exhibit A.1. should be quoted in full.

i T\"'al’ch 19th, 1964.

Messrs, Kirpalani United Co, Ltd,,
Frederick Street,
Port of Spain,

Attention: Mr, Kam Kirpzalani.
Dear Sirs:

This serves to confirm my proposal that | will negotiate, on your behalf, in the
possible purchase of Messrs, Millers Stores Ltd., on the understanding that your name is
not made known to them and any- offer that | put forward, the duplicate shall be signed
by your goodselves as cenfirmation of the terms stated therein, prior to any offer being
formally submitted, a copy of which shall he retained by both parties.

It is also understcod that in the eveht of my acquiring the property you will pay
me a Reéaltor’s commission,

Yours faithfully,

Sqd) Gerald A. Eckel.
Agreed: (Sgd) Gerald A. Ecke

KIRPALANI UNITED COMPANY LIMITED
(Sgd) Ram Kirpalani”

This
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This letter is of significance for it substantially forms the basis and sets out the terms upon which
the appellant was to negotiate for London Fashion.

In about July 1964 shortly before Ram Kirpalani went off on a world trip he held a
discussion with the appellant whereupon both realized that negotiations with regard to Millers
Stores might not materialize, On the suggestion of Ram Kirpalani it was though that there should
be some alternative, Thereupon the appellant mentioned to Ram Kirpalani that he had made an
approach on behalf of ancther client to the proprietors of London Fashion, a firm of men's;
clothiers and dry goods merchants owning premises and carrying on business as such at lower
Frederick Street No. 21. Nothing had come of this approach. The appellant had no real
indication then whether London Fashion would sell or not, or what price was being asked, if they
were willing to sell ““Ram Kirpalani then said he had aiso heard London Fashion was interested in
selling and asked me to approach them on his behalf but that | should do so on same terms we
had agreed with Millers’. This was the direct testimony of the appelfant and so the importance of
the letter (A.1) of March 19, 1964 becomes manifest.

The case for the respondent is that the scope of the appellant’s agency extended to the
purchase of the Millers building alone, and so also only to the building cf the London Fashion, It
was said that this was contained in the letter of March 1€, 1964 and also in the testimony of Ram
Kirpalani that negotiations f-r London Fashion were to be conducted on the same termsas for
Millers. There were of course cther terms contained in that letter such as not disclosing the name
of the principal, obtaining signed confirmation of an offer, and the payment of “a realtor’s
commission’’. The avidence and correspondence clearly establish that thc appellant exerted
himself considerably in his endeavours to obtain Millers Stores Ltd., that is, at one time for the
building alone and subsequently when it was not possible to acquirc that alone, efforts were
made to acquire the whole undertaking in order to gat the building. If there was one factor that
aborted ail efforts in this regard, it was what was to be done with the staff of Millers. There was
no gainsaying the fact that the appeltant had worked assiduously with regard to Millers Stores to
the extent that the respondent made him an offer of $1,000 as he said for his efforts in regard to
the negotiations for Millers Stores, The appellant’s versicn of this was that ¢n the condusi:a of
the agreement to acquire London Fashion the respondent was attemption tc do him out of his
earned commission on the London Fashion transaction and offered this sum as an ex gratia award
for-his offices in regard to the negotiation for London Fashion.

Almost immediately upon agrecing that there should be an alternative to Millers, the
appellant busied himself with negotiations for acquiring London Fashion,

The paramount guestion which here arises is whether the scope of the appellant’s agency
was limited to the acquisition of the London Fashion buiiding only i.e, No, 21 Frederick Street
as separate and distinct from the rest of its undertaking.

The first thing to be looked at in this regard weuld be the letter of March 19, 196¢ and it
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will be necessary to give it its true meaning. . This letter by common consent adumbrated the

terms upon which negotiations for Millers should be governed and it was the accepted evidence
that negotiations for London Fashion should proceed on the scme footing. The trial judge did
not adopt the suggestion that he “should look no further than the Millers’ agreement” {the said
letter) to determine whether the scope of the appelant's agency was limited to the acquisition of
the London Fashion property only, and thought he should “examine the evidence to ascertain
what was in fact agreed.”

There seems tc be no difficulty in construing the expression “‘the possible purchase of
Messrs., Millers Stores Ltd" in the second line of the letter, in my cpinion as meaning the whold
Millers' undertaking, i.e. building cum business in its total complex. But at once doubt is cast
when one reads the last paragraph of the letter, for thercin it is said ’in the event.of my acquiring
the property you will pay a realtor's commission.’” 'he words “the property’ may reasonably be

40

cefined to mean the building alone at Mo, 6 Frederick Street. The trial judge so interpreted the 50

expression "“the property.” Whilst this may be correct he did not go on to relate it to the earlier
expression ‘‘Messrs. Nillers Stores Ltd.”, and above all in the submission of the appellant he
failed/



failed to accord it with the evidence,

It wes argued on behalf of the appellant that the expression ‘property’ was only a
convenient term for referring o the whole, but clearly the wholé of the Millers undertaking was
being referred to in the expression “kessrs. Millers Stores Ltcl.”” It has been urged on behalf of
the respondent that in order to arrive at a true constructicn of this fetter three other exhibits

must be regarded in this setting viz. A.2 (a) and (b) and A.8, The first two are letters also of

March 19, and the last of November 7, 1964. The relevant expressions used in these exhibits are
respectively “‘your business premises at No, 6 Frederick Street,” “firm offer . . . for your freehold
property known as No. € Frederick Street and which extends through to Henry Street (i.e. the
entire area that you now occupy) ...” and lastly ““Mr. Black has rejected our offer ... for the Port
of Spain building only.” This last letter ‘A.8" of November 7, 1964 makes lengthy reference to
negotiations with London Fashion, suggesting in one paragraph that Londoh Fashion was
reluctant to negotiate for the building alone saying “if they sold they would want to include
everything and clear out.” These letters $o far would seem to create ambiguities and so it was that
the trial judge turned his attention on this score to the testimony of the principal witnesses in the
case viz. the appellant and Ram Kirpalani. When being cross-examined on the letter A,1 and
particularly on the meaning of the word ‘property’ appearing in the last paragraph therecf the
appeltant said this:

“In last paragraph | see word property, he agreed to pay usual cornmissions for purchase
of property. | understood before | wrote A,1 that he was interested in acquiring building
only but by the end of our conversation | understood him to mean both building and
business.”’ '

After stating that A.2 was written in accordance with instructions from Ram Kirpalani
the appellant went on to say —

1 contains all the instructions for the purposes of the offer in A2 — not in A1, | say so
because Ram Kirpaiani had given me impression that if he did not succeed in purchasing
the building alone he would then consider it as e going cencern i.c. business and building.
That was what | thought we had concludec. t wrete AT in those terms because of that |
referred both to Millers Stores Ltd. and to the property.”

it was conceded by the respondenrt that the appellant should negotiate for London
Fashion (in the words of Ram Kirpaiuni) “the same as with Millers”, But somewhat strangely,
Ram Kirpalani went on to say, "‘He agreed. | meant for him to negotiate London Fashion keeping
my name secret and that | would pay commission.”’
The substance of the respendent’s answer to the appellant’s case is that Ram Kirpalani
did nct at all authorize negotiations for anything beyond the Millers building and accordingly the
- London Fashion building. Ram Kirpalani in his evidence in chief said this:

“We discussed prices generally and referred to property at Queen and Henry Street which
Standard Distributors had bought and came to concliusion that if | could get Miller's
property for $750,000 that would be gond price. We discussed property onfy — no
business.

| had no intention of buying anybody’s business or goods, | made that quite clear to
Plaintiff.

Then/
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Then talk of commission arose. He told me it would facilitate his talks with Miller's if |
agreed to pay his commission. When | say ‘1" | arn referring to Defendant Company. | told
him | knew that generally it was selier whe paid commission. He persuaded me to pay as
otherwise Mr, Black would not be likely tc sell. | agreed and we spoke of percentage. He
said normally it was 5% but on big deals as this he weuld work on minimum of 24, We
discussed on whase behalf he would make offer. | said if he used our name the price
would go up as there was the tendency and he said it was normal for a client’s name to be
kept secret and he suggested he would negotiate without disclosing name of my
Company. He said he had done this before for others,"’

It was the view of the trial judge broadly speaking from all this that the scope of the
appellant’s agency did not extend beyond negotiating for Millers’ building and hence the building
of London Fashion. But can this conclusion in the totality of the case be correct? It becomes
necessary to go into the evidence in much more detail in order to determine this question,

The negotiations for Millers by the appellant on behalf of the respondent commenced in
March, 1964. The appellant had understood that the respondent was considering the acquisition
of premises at lower Froderick Street and so the appellant 'offered’ respondent ““blillers Stores
Ltd." The statement was supported by a letter on behalf of another client of August 22, 1963,
that Milfers was “prepared to consider an offer . . . together with an agreement covering a 25 year
lease . . ."". A lease was not acceptable to the respondent and thus negotiations proceeded on the
basis of a purchase of the frechold of Millers at No. 6 Frederick Street. There were also imposed
terms and conditions which should govern the negotiations, inter alia, these were that on a
completed transaction the respondent would pay a commission of 2%, that the name Kirpalani

should be kept secret or “out of the negotiations’ and that as appears in the evidence of the’

appellant Ram Kirpalani said “‘he would prefer if it were possible 16 negotiate for building alone
and instructed me to prepare offer for $750,000."" This the appellant did by letter Exhibit A.2(b)
of March 19, 1964. 1t will be noticed from this letter that only the “‘Frechold Property”” was
being considered and the terms and conditions of the offer dualt only with the financing of the
purchase, vacant possession and the title to the property. There was no mention up to then of the
rest of the Millers Stores undertaking. '

Many .months elapsed therecafter during which time the appellant cbtained a mass of
information concerning the areas of buildings in the immediate vicinity and the approximate
purchase prices f these premises. The letter of August 12, 1964 tc Ram Kirpalani Exhibit A3
evidences the work put in by the appelfant as tc floor arees of Millers, and of comparable
buildings, plans and ‘purchase prices.” From about this date it would seem that there was the
growing feeling that Millers were reluctant to sell the building alone. The appellant stated in his
evidence that ““Ram Kirpalani had given me the impression that if he did not succeed in
purchasing building alone he would then.consider it as a going concern i.c. business and
building.” 1t was because of this the appellant stated he had drafted A.1 the letter of March 19,
in the terms therein as “both to Millers Stores and to the property.”” it is quite clear that at one
time negotiations were conducted with Mr, Black the Managing Director of Millers Stores Ltd. on
the possible basis of the acquisition of the whole undertaking. There is evidence of the concern of
Mr. Black about the branch of Millers Stores in Tobago and more pointed is the fact that when
Ram Kirpaleni realized that negotiations for the Millers building would not materialize,
consideration and instructions were given for the acquisition of the whole undertaking. The
documentary evidence supports this. In the letter of November 7, 1964 (Exhibit A.8) the
following appears:

“Insofar as Millers Stores are concerned, | regret that hr. Black has rejected our offer of
$850,000. for the Port of Spain building only. At out meeting | was able to persuade him
to let us have his Balance Sheet for the last three years so that we might have an
opportunity to make a bid for the take over of the Company.

He has/
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He has again requested that the matter be kept confidential as he does not want his staff to
become upset over something that may not materialise,’

And secondly Exhibit G,E,5 is a memorandum of rough financial calculations intended to be the
basis for the take over of the whole Millers undertaking, This memorandum, followed in terms by
letter of November 18, 1984 xhibit G'E.B, was based on the Millers Balance Sheet for 1963. The
Balance Sheets had been sought by Ram Kirpalani clearly in order to afford him information so as
better to make an appropriate offer for Millers Stores. Balance Sheets would be wholly relevant to
the business as distinct from the building. This document referred not only to ‘property’ but also
furniture, office machines, motor vehicles, etc, and above all in the written out conditions (d) ‘‘that
the stock taken is either cost or market value whichever is lower."”” This document was prepared and
written by Ram Kirpalani himself, In these circumstances it would seem impossible to suggest that
at no time was there agreement for the appellant to negotiate for the whole undertaking that was

Millers STORES Ltd. In this setting if there was a “’sacrifice of candour on the altar of expediency’’ as

the judge remarks, Exhibit G.E.b places that squarely on the shoulders of Ram Kirpalani, for it
cannot be true what Ram Kirpalani said:

“WWe discussed property only not business. | had no intention of buying anybody’s business
or goods. | made that quite clear to the plaintiff.”

These expressions were made, it is right to say at an early stage of the association between the
appellant and respondent with reference to the purchase of Millers but without question
negotiations for London Fashion had been in progress at a time when it was known to the
respondent that if it was to get the Millers premises' at No, 5 Frederick Street it would also have to
acquire the whole complex of that company. It has been argued that it would not be conceivable
for one to get premises in lower Frederick Street in which business was being carried on unless
arrangements were also made for the disposal or acquisition of the stock in trade and that Ram

Kirpalani always knew or must-have-known that the acquisition of the building No. 6 Frederick
Street could only materialize if and when arrangements had satisfactorily been made for the
acquisition or disposal of the stock in trade, fixtures, and possibly for the future of the staff,

' -1t is in the setting that it was urged that the appellant negotiated for Millers Stores, that is,
first a valiant attempt to acquire the Millers building alone and if this should fail an attempt be
made to come to terms for the whole undertaking, realizing at all times that if the building is
acquired as a necessary consequence some arrangement must also be made for the take over of the
business as part and parcel of the transaction,

it becomes necessary not to consider the facts and circumstances as they more directly
apply to the London Fashion transaction. It is of importance to determine when first the question
of negotiating for London Fashion was introduced in the discussions between the appellant and
respondent. This would be so for the reason that if negotiaticns for London Fashion were to be on
the same basis as for Millers then the question would be what was the extent of the negotiations
that were being conducted with regard to Millers at the time instructions were given to negotiate for
London Fashion,

The evidence of Ram Kirpalani the Managing Director of the respondent company is that
the first occasion on which London Fashion was mentioned between him and the appellant was on

July 3, 1964 when the appellant had been called to his office, The version of Ram Kirpalani is that

he was at about that time leaving for India and also going on a world tour. In fact he left Trinidad
on July 7, 1964. Up to that time (July 3) Ram Kirpalani had not got the Balance Sheets of Millers.
Clearly the need for the study of the Balance Sheets was in order to obtain a true appreciation of
the nature and extent of the business Millers was doing, irrespective of the value of the building.
Ram Kirpalani further testified that —

| also
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"} also teld Plaintiff that day that M.r. Gabe of San Fernando had offered me London
Fashion property. That was the first occasion on which London Fashion was mentioned
between us. | told Plaintiff that .'r. Gabe was working as friend and was not ifnvolved in
getting commission on either side, Mr. Gabe had told me that ““on 25th June, 1964 when
he came to see me on one of his businessvisits . ...........

| told him that since Gabe was not going to get any commission and owners of London
Fashion knew it was Kirpalani negotiating through Gabe, why not you (Plaintiff)
negotiate with them the same as with Millers. He agreed. | meant for him to negotiate
London Fashion keeping my name secret and that | would pay commission . ........

| felt Miller's deal was not going to come through and | was giving him another
opportunity of earning commission cn London Fashion deal during my absence, {f he
succeeded | would pay commission if he did not | concluded deal through Gabe. 1 felt he
would get from London Fashion not from me. In this context | told him get the property
of London Fashion on same terms as Millers. . . on the same basis as contained in 2.1 &
A2

It is to be noticed here that the two main facters over and beyond the authorization to
negotiate for London Fashion werc the payment of commission and keeping of the name
Kirpatani in the negotiations secret. It can be thought not unrcasonable that at this time also,
negotiations for Millers being beyond merely negotiating for the building, there might have been
snreg specific reference {and exclusion) when giving instructions for the acquisition of London
Fashion that only the building was contemplated, The final aspect on this part of the testimony
of Ham Kirpalani which if in no other way may have a bearing on liability is that

he says I would have paid a commission if plaintiff had got me the London
Fashion property in the way | spoke about.” One is mindful that Ram Kirpalani did not at this
meeting of July 3, specifically exclude the London Fashion business.

The appellant had ssid in his evidence that he understood before he wrote {(Exhibit A.1)
the letter of NMarch 19, that Rem Kirpalani was interested in acquiring building (Millers) only
“but by the end of our conversation | understood him to mean both building and business.”
Later the appellant said that “Ram Kirpalani had given me the impression that if he did not
succeed in pdrchasing building alone he would then consider it as a going concern i.e. business
and building.” 1t is true that on October 6, 1964, Mr, Maraj by his letter Exhitit A.6 on behalf of
Ram Kirpalani was still considering an offer for the building of London Fashion alone, and
therein he suggested a maximum figure, So alsc the appellant on October 22, 1964 was
atternpting to negotiate for the London -Fashion building alone going to the limit of his
instructions as to price of the building of London Fashion. The appellant said that i‘t was he
“who put the idea of taking over the business (Millers) as well as property into Ram Kirpalani's

| head.” This was before the letter G.E.2 of May 27, 1964 and not because of that letter. In any
cront it seems reasonable to suppose that by May 27 it was being realized that it would be near
impossible to acquire Millers building without acquiring their whole business.

The appellant admitted that he had spoken to Ram Kirpalani “around 3rd July . .. a few
days before he left on tour,” and then it seemed, to the minds of beth the appellant and Ram
Kirpalani that “it did not look as if the Nillers deal was coming off.”” [t is here that the appellant
denies that it was at that meeting that Ram Kirpalani mentioned to him that he was having
""discussions with Gabe about London Fashirrr.”” The appellant went on to say that it was “not

true/
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true that he then suggested | might approach London Fashion without mentioning his
name as Gabe his friend was dealing with them for him."”

Ram Kirpalani had said he told the appellant that Mr. Gabe of San Fernando had offered
him “London Fashion property.” Joseph Gabe was a business-man who carried on a dry goods
business at San Fernando. He was well known to Mr. Gottfried the owner of the building in
which the London Fashion firm carried on its business at 21 Frederick Street. Leo and Max Katz
were the principal partners of the business of London Fashion and likewise, Joseph Gabe was
well known to them. Gabe did business with Ram Kirpalani once or twice per week, and Gabe
would purchase goods for his store from Ram Kirpalani. indeed sometime after the transaction
with London Fashion had been concluded, Ram Kirpalani between June — July 1965 bought
Gabe's business i.e. his store at San Fernando. According to Gabe in ‘early of mid June 1964’
Katz and Gcttfried asked him to see whether Ram Kirpalani would be interested in buying
London Fashion. Gabe went on to say that later the same day he saw and put the question to
Ram Kirpalani, and was told that he (Ram Kirpalani) was negotiating for another Frederick
Street property and could not give an answer, and also that he was on the eve of departure for
India until November 1964. This makes it certain that it was before July 3 that Gabe had offered
London Fashion to Ram Kirpalani and hence the evidence of the appellant was to be preferred
that July 3, was not the "first occasion on which London Fashion was mentioned” in their
conversations, and that Ram Kirpalani on that date did not inform the appellant that he was in
negotiation with London Fashion through its “agent’” Joseph Gabe. It should be noticed that at
no time did the respondent claim either in its pleading or in the evidence that Gabe was its agent
in the negotiations for London Fashion, indeed Ram Kirpalani grantec that Gabe was "‘acting as
a friend’’ and that he (Gabe) was not getting any commission.

The letter of August 12, 1964 (Exhibit A.3) from the appellant to the respondent is of
assistance in determining what were the conditions under which the appellant should negotiate
for London Fashion if they were to be the same as for Millers. In this letter to which there has
been no contradiction from Ram Kirpalani, the emphasis clearly is upon the Millers building and
an analysis is made of prices and areas. Comparison is also made with buildings comparable in size
in the neighbourhood. But it is seen from this letter that the building (Millers) was not to be
obtained unless provision had been made for the rest of the undertaking, indeed no one had said
that any premises with vacant possession could at all be had in lower Ffederick Street. in this
letter it was reported to Ram Kirpalani that ““Mr. Black had decided that he could not consider
an offer to take over the business as a going concern’’ as he had an obligation to his staff; and as
to the stock in trade, it was stated that Mr. Black could sell this separately or that the respondent
eould get it at what was to be considered ‘a most advantageous price.’

The position at about this date would in my judgement be that the appellant was to
endeavour to obtain the Millers building alone, but because of the near impossibility of obtaining
that building or for that matter any-other building on lower Frederick Street with vacant
possession negotiations would have to encompass the rest of the undertaking. | am of the opinion
that the learned judge erred in holding that when the appellant was asked to cnsicicr as an
alternative to the purchase of Millers, the acquis;tion of LondonFashitn his instructions did not
extend beycnd negotiations for the London Fashion building alone, It has been said that Gabe
was not the agent of Ram Kirpalani with respect to the London Fashion transaction, but clearly
the appellant was engaged to negotiate for London Fashion i.e. as | have held, for the
building but failing this the whole undertaking. It is now left to be considered whether

the/
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The appellant’s efforts were the effective cause of the transaction for London Fashion
being concluded by the respondent.

The evidence of the appellant is that after London Fashion had been suggested as an
alternative he mentioned to Ram Kirpalani that he had already “made an approachl to London
Fashion on behalf of another clien't but that nothing had meterialized, and even then he was
given no indication by London Fashion (whether) they wished to sell or not.”” Clearly then the
appeilant would have to start from scratch (so to speak) to condition the owners of London
Fashion for a sale of their property and business. In view of the fact that no premises with vacant
posséssion was obtainable on lower Frederick Street the negotiations for London Fashion had to
encompass the possible purchase of the (business, but the conditions which were to be the same as
for Millers would attach to commission and the secrecy of the name of the party interested in
purdhasing.

The appellant approached Mr. Leo Katz and inquired whether the proprietors of London
Fashion decided they would sell. The answer at first was no but Katz nonetheless showed
possible interest in that inquiry by asking what would be the terms of paymenit. Tiwe appellant
then asked Katz to quote a (net) figure and said there would be no mortgage to be taken. In Mr,
Maraj’s letter to the appellant of Augus't 25, 1964 {Ex. A,4.) in reply it was being asked of the
appellant whether he had seen London Fashion partners anc! whether they were interested in
selling. The appellant prior to this reply had seen Mr. Katz. in his letter of September 10, 1964
(Ex. A.B.) the appellant refers to a price given him for London Fashion for “his property,”
attached a plan, The appellant suggestec a much lower figure, as purchase price, and many
discussions were held with the object of closing this gap i.e. between the $7560,000 being asked
by London Fashion and $520,000 being offered on behalf of the respondent. It is not necessary
to go into all the details of the negotiation and the work the appellant did in this regard gut
suffice it to say he obtained measurements, made sketches, ascertained rents and comparison was
also made with respect to the area and price being asked for the London Fashion building with
other comparable transactions, e.g. the sale of Fogarty’s building to a commercial bank. It was
here that the appellant sought the approval of Ram Kirpalani to make a counter offer for London
Fashion as was done in the case of Millers. On October 6, 1964 Mr, Maraj acting on behalf of the
respondent instructed the appellant that he could offer $650,000 for London Fashion ($620,000
having been rejected) stating that price to be “‘the maximum' and adding “we will not pay
more.” He suggested that the appellant write tc London Fashion as he had done in the case of
Millers. The appellant did as he was instructed. He was not content to rest on this but made, in a
further endeavour to close the gap of difference between London Fashion and Ram Kirpalani, an
investjgation into the quantum of rents for the different offices and other spaces in the London
Fashion building.

By letter of November 7, 1964 {(Ex. A.8) the appellant advised Ram Kirpalani that he had
"had a meeting with the owners of London Fashiqn who had advised him that they had an offer
of $600,000 for their building but that they could not ~ccept this as the purchaser did not wish
1o take over the stocks for which they are asking the net landed costs” and that no agreement
had been reached as to “the takcover of the fixtures.” What now follows in this letter is

important and | guote:
“t was/
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"1 -was told that an offer along the following lines would be acceptable:

Building $600,000
Estimated Stocks (approx.) 200,000
Fixtures (sce attached) 50,000

$850,000

They are willing, they say, to give reasonable time for the payment of the

stocks and fixtures at a low intarast rate.
| am of the opinion that you shculd try an offer of $700,000. on the
basis that you cculd probably slowly liquidate thoir stocks at reduced prices over
a2 pericd of say six to nins months, whilst gradually replacing same with your
own lines. Estimating your recovery in stocks and fixtures to be $150,000, the
net cost to you for the builiding would be in the vicinity of $550,000. | may
mention that 1 suggested that they coutd be given time to liquidate the stocks
themszlves which did not meet with their favour, on the excuse “‘that if they

sold thaey would want to include everything and clear out.”

What is most significant hers is that there was nc contradiction from Ram Kirpalani to

the effect that any consideration of stock or fixturcs was wholly dehors ¢he appellant’s

instructions or authority. On the contrary the wvidence points to an authorization for the
take-over of Millers Stores as a going cencern and accordingly of London Fashion. At
this time the negotiations for Millers were still on foot. Indeed the instructions for an
offer to Miillers as a going concern were given according to the evidence of the appellant
partly verbally and partly in writing by Ex., G.E.B, Inter aliz, one of the conditicns was
that (d) “the wvaluation is based on the presumption {i) that the stock taken is either
cash or markct value whichever is fower, (ii) that the deprecistion written off on
furniture, motor cars, cte. is realistic.”

The appellant accordingly conducted negotiaticns with London Fashion in the
light of all this. It is clear in my view that the appellant was forced, if he was to
succeed in obtaining the London Fashion building for Ram Kirpalani, to negotiate for
the disposai of the stock in trade and fixtures of London Fashion. In my judgment it
would be wrong to say that the authorization of the appellant went no further than his
power 10 negotiate for the London Fashion building. Enough has been said to make it
manifest that the appellant did a considerable amount of work in trying to bring about
a ‘deal’ with London Fashion. Indeed his efforts were hardly less in regard to London
Fashion than they had been with respect to Millers.

This brings one to the inquiry as tc what was the true position and status of
Gabe in the lLondon Fashion' transaction, and whether that position would be sufficient
to deprive the appellant of his right to commission. it has been submitted by counsel
for appellant that it was nct pleaded ror did it appear in the evidence that Gabe was
the autnhorized agent of the respondent, indeed Ram Kirpelani himself said that Gabe was
only acting in the transaction as a ‘friend'l. It is necessary therefore to inquire what
Gabe did to bring about the transaction with London Fashion. According to Ram
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Kirpalani on June 25, 1964 when Gabe visited him as was his wont, he offered London
Fashion for sale. On July 3 just before Ram Kirpalani left on his tour abroad he says
he told the appellant of this offer for London Fashion by Gabe, acting cn behalf of Mr,
Gottfricd, FRam Kirpalani added that ‘Gabe, acting on behalf of Mr. Gottfried. ‘Ram
Kirpalani added that "Gabe was working as a friend and was not involved in getting
commissicn on either side.” 1t is clearly because of what Ram Kirpaiani said further that
the appellant increased his efforts _in the ncgotiation for London Fashion, This is what
Ram Kirpalani said: e

"l told him that since Gabe was not going tc get any commission and owners of
Lcndon Fashion knew it was Kirpalani negotiating through Gabe, why nct you
{(Plzintiff) negotiate with them the same as with Millers. He agreed. | meant for
him to negotiatc London Fashion keeping my neme secret and | would pay
commission, | actually thought but did not say that since he was negotiating with
London Fashion he would ask them for a commission in case | concluded deal
through Gabe who was not acting for commission. | felt Miller’s deal was not
going to come through and | was giving him ancther opportunity of earning
commission on London Fashion deal during my absence. If he succeeded | would
nay commission if he did not | concluded deal through Gabe, | felt he would get
from London Fashicn not from me. In this context | told him gzt the property

of Lendon Fashion on same terms as Millers.”'

This is in my view sufficient authorization to the appellant tc negotiate for London
Fashion and | have aiready discussed just how much work the appellant put into those
negotiations. MNothing more is seen or heard of Gabe until after the rcturn from abroad
of Ram Kirpalani. He returned to Trinidad on November 9, 1964 and on or about 10th
or 11th November calied in the appellant for discussions, he stated inter alia that he

wanted time for examination of Millers’ balance sheets, here again with a view to-

negotiating for the whole Millers complex, Ram Kirpalani did not at this interview
‘discuss London Fashion, At the invitation of Ram Kirpalani on November 18{ the
appellant saw him and he said that the negotiations with illers had taken 7 — 8
months and nothing had come of it. The appellant was unable to come to agreement
with Millers and ultimately all cffers were withdrawn by letter of November 26, 1964,

Ram Kirpalani met Gabe by appointment on Sunday November 22 at San
Fernando. That meeting only lasted 20 minutes. There was no question of Gabe having
to persuade Ram Kirpalani as to the factors material to the negotiation, and finally Ram
Kirpalani “closed the deal for $570,000 for property of London Fashion.” it is tc be
remembered that $550,000 was being offered by the appellant on bechalf of Ram
Kirpalani and London Fashion had becn asking $600,000.  Two points are here
noteworthy, the letter of Maraj (October 8) had fixed a maximum offering figure and all
that Gabe did was (in his own words) “trying to divide $550,000 in half to get
$575,000." \*hat is meant is obviously endeavouring to cbtain the mean sum between
$550 and $600 thousand. What really did Gabe do? He said London Fashion wished to
sell, but that was already known {0 both thé& appellant and Ram Kirpaléni what was the
price being asked, Gabe said $600,000, the appellant alrcady knew this and was trying
to close the gap between $500 and $600 thousand; that Gottfried the owner of the
- building had to approve, the appcllant had already conditioned the Katz brothers for
this; that agreement had to be arrived at with regard to the stock, furniture and
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fixtures; this was worked upon by the appeallant, and lastly Gabe dic! ncihing with respect to the
stock and fixtures of London Fashion for indeed his evidence is that Loncdon Fashion would not sell
the building alone so when he closed with the respondent at $570,000 for the buildling he phoned
Katz and told him to take over from there i.e. to complete the deal by negotiating with regard to
the stock, etc,

in my judgment thc intervention of Gabe cannot be held to have been a decisive factor in
the conclucad transaction for the purchase of London Fashion. 1t cannct be right for a principal to
authorize & maximum price for his agent and then go just beyond this limit himself and so deprive
the agent of the commission which in all other respects he had earned. It must be clearly
understood that the efforts of Gabe were only directed to obtaining the sale of the London Fashion
building with Ram Kirpalani having to negetiate for the rest of the undertaking on his own. The
appellant had been trying to do both these things one being used persuasively 1 ease the difficulty
of the cther. In my judgment the learned judge erred in holding in the first place that the
authorization of the appellant as agent did not extend beyond negotiation for the London Fashion
building and morecver he had also erred in holding that the efforts of the appellant were not the
effective cause of the respondent being able to conclude the agreement for the purchase of London
Fashion, '

V¥ihat | have stated does not in any way go contrary to the findings of fact by the trial judge,
In this case thare is sufficient evidence to justify substituting my own findings for those of the trial
judge, particularly that upon which the judge failed to give due weight, and also because the proper
inferences that are to be drawn from the facts were not so drawn by the judge. See Lucky v. Tewari

and ancther 8 W.I.R. 253 and also Benmax v. Austin Motor Co. Ltd, [1955] 1 ALL E.R, 326. In
the Benmax case Viscount Simonds quoted Lord Halsbury in Montgomerie & Co. v. Wallace-Jones
(1904 A.C. at p. 75), as saying:

“But where no question arises as to truthfuiness, and where the question is as to the proper
inferences to be drawn from truthful evidence, then the original tribunal is in no better
positicn to decide than the | udges of an appeliate court.”

One necd only add that the principles upon which the Court of Appeal acts in this regard are to be
found in sec. 39 of the Supreme Court of Judicaturs Act 1962,

~ The question now must be, on what sum  should the commission carnedt by the appellant be
calculated as the measurc of damages.

In his statement of claim (para, 7) the appellant claimed commission at the rate of 2% of
the entire purchase price i.e. "‘on the actual price paid in respect of the saict purchase” meaning
thereby, $570,000 the cost of the building “‘with stocks and fixtures therein at cost or market value
whichever was lower.” Clearly in my judgment the appeliant is in any event entitled to his
commission at the rate of 2%% on the sum paid for the London Fashion building, i.e. on $570,000
in other words tc $14,250.

| have already stated that it was almost impossible on Frederick Street to obtain premises
with vacant possession. Ram Kirpalani was not at first inclined tc purchase the stock in trade
of either Millers or London Fashion but it must clearly have been appreciated by both the
appellant and the respondent that the paramount negotiation would be for the building having
to judge largely of its economic potential, and as to stock this would be seéondary and would
lend itself easily to a concluded negotiation once the building had been obtained. | have
looked at the letter of March 19, 1964 (Ex.A.1) very carefully and anxiously. The last
paragraph thereof speaks of the “realtor’s commission” and there it is stated that "'in the
event of my (appellant) acquiring the property y‘ou will pay ime a realtor’s commission.” | construe
the word ‘property’ in that setting, i.e. for the purpose of the payment of commissicn, to mean the
building alone, Accordingly | am of opinion that the comﬁwission to which the appellant isentitled is
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London Fashion building alone and not on the value of the stock or fixtures.

The appellant had earned his commission as long ago as November 1964 but in
my view has unreasonably been kept out of the fruits of his labour for nearly seven
years, There has been unfortunately some delay in the delivering of jugements both at
the High Court and in this Court. Accordingly | would award interest as well in
accordance with the provisions of sec. 26 of the Supreme Court of Judicature Act 1962,
at the rate of 6% per annum for 5 years on the sum awerded. The appeal is therefore
allowed with costs both this Court and in the Court below. The order of the trial judge
is set aside, and there will be judgement for the appellant in the sum of $14,250 with
the calculated interest on that sum of $4,275 making a total of $18525. Execution
stayed 28 days by consent.

Arthur H. McShine

Chief Justice

| agree.
Clement E. Phillips
Justice of Appeal
also
|/agree.

Karl de la Bastide

Justice of Appeal
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TRINIDAD AND TOBAGO:

IN THE COURT OF APPEAL

Civil Appeal No: b1 of 1968
High Court No: 1773 of 1965

Between
GERALD ECKEL Plaintiff/Appellant
and
KIRPALANI'S LIMITED Defendant/Respondent

Entered and Dated the 4th day of June, 1971

Before the Honourables SIR ARTHUR MC SHINE, Chief Justice (President)
MR. JUSTICE C.E. PHILLIPS
MR. JUSTICE KARL DE LA BASTIDE

UPON READING the Notice of Appeal filed herein on behalf of the abovenamed
Plaintiff/Appellant dated the 25th day of October, 1968 and the judgment hereinafter mentioned

UPON READING the record filed herein

UPON HEARING Counsel for the Plaintiff/Appellant and for the Defendant/Respondent

AND UPON MATURE DELIBERATION THEREUPON HAD

AND the said Court having directed that Judgment as hereinafter provided be entered for the
Plaintiff/Appellant

ITISHEREBY ORDERED

(i) that this appeal be allowed
(i) that the Judgment of the Honourable Mr. Justice Kester McMillan dated the 14th day of

October, 1968 be set aside and that the Defendant/Respondent do pay the Plaintiff/Appellant
$14,250.00 and Interest thereon at the rate of six per centum {6%) per annum for a period of
five years commencing from the month of November, 1964, amounting to the sum of
$4,275.00 and making in the aggregate $18,525.00 and his costs of the appeal and of the

Court below to be taxed.

AND IT IS BY CONSENT FURTHER ORDERED that execution herein be stayed for
a period of twenty-eight {28) days from the date hereof.

Errol Matthews
ASST. REGISTRAR.
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TRINIDAD AND TOBAGO.

In the Court of Appeal
On appeal from the Court of Appeal

Civil Appeal No, 51 of 1968

Between
KIRPALANI'S LTD, Respondent-Petitioner

And
GERALD ECKEL Appellant-Respondent,

Entered the 16th July 1971,
On the 9th July 1971,
Before The Honourable Mr, Justice Clent Phillips, Chicf
Justice (Ag.)
Nr. Justice Aubrey Fraser
Mr. Justice Karl de la Bastide.

UPON READING THE PETITION of the above named petitioner dated the 24th day of
June 1971 preferred unto this Court this day for conditional leave to appeal to Her Majesty in
Council against the Judgment of this Court mede herein on the 4th day of June 1971 AND the
affidavit of Ram Kirpalani sworn the said 4th day of June both filed hercin

AND UPON HEARING counsel for the petitioner and counsel for the respondent -

THIS COURT DOTH ORDER that subject to thc performancc by the petitioner of the
conditions hereinafter mentioned and also to the final order of this Court upon the compliance with
such conditions leave to appeal to Her kdajesty in Council against the said judgment is hereby
granted to the petitioner

AND THIS COURT DOTH FURTHER BY CONSENT ORDER:

1. That the petitioner do within 90 days provide security in the sum of £500 sterling to the
satisfaction of the Registrar or deposit into Court the said sum for the due prosecution of the said
appeal,
2, That the judgment debt of $18,525 be paid intc Court within 14 days cf the date hereof
with interest thereon at the rate of 6% from the said “th Junc 1971 until such payment and that the
same thereupon be deposited in a bank by and in the name of the Registrar upon a fixed deposit for
not less than one year to be paid out by the [i~-#trar to the party succeeding in the appeal to Her
Majesty in Councii
3. That the petitioner do within 14 days of the taxation of the costs ordered by this Court to
be paid furnish a bond to the satisfaction of the Registrar by way of security for the payment of
such costs should the appeal be discontinued or be dismissed by the Privy Council
4, That the petitioner do within nincty days from the cate hereof take outﬁgzll appointments
that may be necessary for the settlingand  preparation of the transcript record in such appeal to
enable/
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enable the Registrar to certify that the said transcript record has been scttled and that the
provisions of this order on the part of tha petiticner have been complied with and that the said
transcript record which the petitioner proposes will be printed in Trinidad and Tobagoc be
transmitted to the Registrar of the Privy Council within sixty days from the date of such certificate.
5. That the petitioner do within one hundred and twenty days from the date hereof bring this
petition into Court upon an application for the final order for leave to appieal.

6. That the costs of an occasioned by this petition be costs in the cause to abide the result  of
the appeal.

7. That each part may be at liberty to apply as may be advised

AND 8 That the petitioner do have and is hereby granted leave to write up this order,
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TRINIDAD AND TOBAGO:
ON APPEAL FROM THE COURT OF APPEAL OF TRINIDAD AND TOBAGO:

Civil Appeal No: 51 of 1968:

Between
KIRPALANI'S LIMITED Respondent/Petitioner
and
GERALD ECKEL Appellant/Respondent

Entered the day of November, 1971

Dated the 5th day of November, 1971

Before the Honourable  MR. JUSTICE H.A. FRASER
MR. JUSTICE KARL DE LA BASTIDE
MR, JUSTICE P.T. GEORGES

UPON MOTION made unto this Court this day by Counsel for the above-named
Petitioner for an Order granting the said Petitioner final leave to appeal to Her Majesty in
Her Privy Council against the Judgment of the Court of Appeal dated the 4th day of June,
1971, and the judgment of the Honourable Mr. Justice Kester Mc Millan dated the 14th day
of October, 1968, upon reading the Notice of Motion dated the 29th day of October, 1971,
the affidavit of EDWARD CYRIL SIRJOO sworn to on the 29th day of October, 1971, and
the certificate of the Registrar of the Court dated the 29th day of October, 1971, all filed
herein, and upon hearing counsel for the Petitioner in the presence of counsel for the

Respondent.
THIS COURT DOTH ORDER

That final leave be and the same is hereby granted to the said Petitioner to appeal to
Her Majesty in Her Privy Council against the said Judgment and the costs of this motion be

costs in the cause.

Wendy Sandra Punnett

Assist. Registrar.
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