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ORIGINATING NOTICE OF
MOTION,

In the High
Court of the
Supreme Court
of Judicature

1966 No, 1621 DEMERARA
IN THE HIGH COURT OF THE SUP COUR

OF JUDICATURE
20 CIVIL JURISDICTION

In the matter of an application
by OLIVE CASEY JAUNDOO in her
capacity as executrix of the
Estate of WILLIAM ARNOLD JAUNDOO,
deceased, Probate whereof was
granted by the High Court on the
17th day of November, 1965, and
numbered 613

Noo 1
Originating
Notice of
Motion
20th July,
1966,



In the High
Court of the
Supreme Court
of Judicature

Noe 1
Originating
Notice of
Motion
1966,

2o

In the matter of Articles 8
and 19 of the Constitution
of Guyana

In the matter of the Bules
of Court, 1955.

TAKE NOTICE that this Court
will be moved by FENTON HARCOURT
WILWORTH RAMSAHOYE Counsel for the
applicant OLIVE CASEY JAUNDOO in her
capacity as executrix of the estate
of William Arnold Jaundoo, deceased,
on the 25th day of July, 1966 at the
hour of 9,00 ol'clock in the fore=-
noon or so soon thereafter as
Counsel may be heard for orders pur-
suant to the provisions of ALrticles
8 and 19 of the Constitution of
Guyana thats-

(1) the Government of Guyana
be restrained from commencing
or continuing road bulilding
operations either by them-
selves or by persons em-
ployed by them for that pur-
pose on the following
described property, to witi-

"a piece of land, part of the nor-
thern portion of Plantation
Soesdyke, situate on the east
bank of the river Demcrara in the
county of Demerara and colony of
British Guiana, said northern
portion of the said Plantation
Soesdyke, having a facade of

two hundred Rhynland roods by a
megn depth of seven hundred and
fifty Rhynland roods as laid
down and defined on a diagram

of said northern portion of said
plantation made by John Peter
Prass, Sworn Land Surveyor,

dated the 19th day of July, 1884,
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"and deposited in the Registrarts In the High
Office of British Guiena, on the Court of the

10th day of February, l8é5, sald Supreme Court
Eiece of land having a facade of of Judicature
L (forty-four) roods running

southward from the centre draining Noe. 1

trench of said northern half of

said plantation by the entire ggiiégag%ng
depth of sald plantation, and on Motion
the buildings and erections that 20th July

may be erected thereon during the

existence of this mortgage the 1966 (con%d.).
property of the mortgagor, save

and except an area of land part of

the said piece of land measuring 5

(five) rods in facade by 30 (thirty)

rods in depth commencing from the

south western boundary (Deuerara)

and extending north 5 (five) rods

in facade by a depth of approxi-

mately 30 (thirty) rods east to the

western edge of the public road to

be transported to Bennie Jhaman,

and also save and except an area

of land measuring 3 (three) rods

in facade commencing from the south

western cdge of the drainage trench

adjoining the Demerara River, and

extending 3 (three) rods south by

the full depth of 750 (seven hun-

dred and fifty} rods, to be trans-

ported to Anrup and éookeah jointly

the said area of land measuring 3

(three) rods, being however, subject

to a right of drainage through the

sald drainage trench in favour of

the other owners of the said piece

of land having a facade of 4k

(forty-four) roods except the said

area of land measuring 5 (five)

rods to be transported to Bennie

Jhaman the said right of drainage

to be exercised by the digging
of drains not exceeding 6 %six)
feet in width, and at intervals of
not less than 100 (one hundred)
rods, ruaning south to north and
north to south to and from the said
drainage trench leading to the
Demerara River ooonocoeoonuno-ooaon



In the High
Court of the
Supreme Court
of Judicature

Noo. 3
Originating
Notice of
Motion
20th July,
1966,
(Contde)e

(2)

(3)

()

bo

unless and until adequate
compensation in the sum of
$250,000,00 (two hundred and
fifty thousand dollars) or
such other sum as the Court
may consider Just is paid

to the applicant in respect
of the compulsory acquisition
by the Government of Guyana
of part of the saild property;

a survey to be undertsken on
behglf of the applicant and
the Government of Guyana
jointly of crops growing on
the said property and being
part of the assets of the
estate of the said WILLIAM
LRNOLD JAUNDOQ, deceased, with
the right of the representas
tives of the applicant and
the Government of Guyana to
submit separate reports to
the Courts

Payment be made by the Governe-
ment of Guyana to the gpplie-
cant promptly of such com-
pensation as may be assessed
by the Court in respect of

the compulsory acquisition of
the said land;

such further or other orders
and/or directions as the
Court may make or give to en=
able the applicant to be
promptly paid adequate compen-
sation in respect of that
part of the aforesaid
property being compulsorily
acquired by the Government

of Guyana and before any evie
dence of crops or other
assets on the said property
1s destroyed by road build=-
ing operations; and
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(5) the Government of Guyana
do pay to the applicant
her costs of this motion.

LND FURTHER TLKE NOTICE that in
support of this application the
applicant will rely upon the grounds
set out in the affidavit filed here-
with and will seek leave of the Court
to call other evidence in support
hereof,

AND FURTHER TLKE NOTICE that it
i1s intended to serve a copy of this
motion and the affidavit in support
thereof on the Attorney Gereral Dr
Guyanae.

H.B. Fraser
Solicitor for Lpplicant.

This Notice of Motion was
issued by HeB. Fraser, Solicitor for
the applicant whose address for
service and place of business is
at his office lot 7 Croal Street,
Georgetown, Demerara, Sollcitor
for the applicant who resides at 9,
Commerce and Longden Streetsy
Georgetown, Demerara and whose
address for service is at the office
of the saild Solicitore.

Georgetown, Dcmerara,
This 20th day of July, 1966,

Tos- The ALttorney General of
Guyana,
Attorney General's Chambers,
Main Streety
GEORGETOWN,

In the High
Court of the
Supreme Court
of Judicature

No. 1
Originating
Notice of
Motion
20th July
1966 (con%d.).



In the High

Court of the
Supreme Court
of Judicature

Nop 2

&ffidavit in
support of
Motion

20th July,
1966,

NO._2

AFFIDAVIT IN SUPPORT
OF MOTION

I, OLIVE CASEY JAUNDOO of 9,
Commerce and Longden Streets,
Georgetown, Demerara, having been
duly sworn make oath and say as
follows:=

1s I am the agpplicant herein
and I am executrix of the estate of
WILLIAM ARNOLD JAUNDOO, deceased,
probate whereof was granted on the
17th November, 1965 by the High
Court and numbered 613,

2¢ Prior to the death of
the deceased the Government of
Guyana decided to acquire com=
pulsorily for road building
purposes a part of the property
described in the Notice of Motion
herein and full and free possess=
ion of which is at present enjoyed
by me on behalf of the estate of
the sald deceased.

3s Notice of intention to
build a road from Atkinson to
McKenzie was published in the
Official Gazette of the 5th, 12th
and 19th June, 1965,

4, Since the death of the
deceased I have made efforts to
ascertain the extent of the land
forming part of the estate of
the deceased which the Govern-
ment wished to acquire and to
goscertain the amount of come=
pensation if any which the
Government of Guyana proposed
to pay me as representing the
estate of the deceased but no
satisfactory reply has been re-
celved from the Ministry of Works
and Hydraulics or from any de=
partment under that Ministrye
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5¢ On the 22nd June, 1966 my
legal adviser wrote to the Chief
Engineer, Roads Division in the fol-
lowing terms:=-

"Wr, PeheDs Allsopp,

Roads Division,

Ministry of Works and Hydraulics,
Georgetown,

DEMERARY, o

Dear Sirs

Lstate W, h. Jggggoo,
decegsed, Plantation
Soesdyke,

Please let me know whether any
compensation and if so how much it is
the intention of Government to pay
in respect of the appropriation of
lands forming part of the above plan=
tation for purposes of the construce
tion of a new roade

My clients are becoming
apprehensive and I shall be grateful
for the information which will permit
me to tender advice about their
future course of actione.

Iam,
Yours faithfully ,
SGD. FeHeW. RAMSIHOYE, M

6o On the 1lth July a letter in

the following terms was received in
replys=

"Dear Sir,

Bstate Wehs Joundoos
aces antatio

I am directed to refer to
your letter of the 22nd June, 1966,
on the abovementioned subjec%,
addressed to Mr, P.LisDs Lllsopp,
Chief Engincer, Roads, and copied
to me, and to inform you that the
compensation Committeel's assessment

In the High
Court of the
Supreme Court
of Judicature

Noe 2
Lffidavit in
support of
Motion =
20th July
1966 (Con%d.)




In the High
Court of the
Supreme Court
of Judicature

No. 2
Affidavit in
support of
Motion =
20th July
1966 (Contde)e

8e

"of compensation due to the
Estate of W.h, Jaundoo, deceased,
will not be available before
September, 1966,

2¢ The Committeels
recommendations will_have to be
presented to the Cabinet for
ratification before payment is
effecteds

Yours faithfully, 10

?
Permanent Secretary. %

7 On the 19th July, 1966 I
learnt that machinery and equipment
were being transported to the
land and that bulldozing would com-
mence thereon forthwith. There=
upon a letter in the terms follow-
ing was written to the Chief
Engineer, Roads Division, Ministry 20
of Works and Hydraulicsi-

"The Chief Engineer,

.Roads Division,

Ministry of Works and Hydraulics,
Kingston,

GEORGETOWN,

Sirs

Zstate of W.h. Jaundoo,
Soesdyke,

I am instructed that con- 30
tractors and/or servants of the
Government of Guyana intend to
commence road bullding operations
today on the land at Soesdyke
forming part of the estate of
Weh, Jaundoo, deceaseds

So far I have been un-~
able to get from the Ministry
any information concerning the
amount of compensation which will 40
be paid and I shall be grateful
if you will act at once to
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Uprevent any operatioens

taking place on the land
until I am told of the amount
of crops which the Ministry
admits to be on the land, the
value of the sandpit through
which the road is to run and
the amount of compensation
recomuendceds My client Mrse
0.Cs Jaundooy the executrix
of the estate estimates that
compensation should be in the
vicinity of $250,000,00 (two
hundred and fifty thousand
dollars) on the assumption
that the sandpit could no
longer bhe worked after the
compulsory acquisition of the
land.

Unless some effort is
made to resolve this question
my client will be obliged to
approach the Courts for
redresse

I am,
Yours faithfully,
Sgd. F.H.W.Ramsahoye.

8¢ Later in the day I met the
Chief Engineer in his office at
the Ministry of Works and Hydraulies
and re=agsserted the fears expressed
in the said letter and I observed
in particular that the destruction
of crops on the land without any
any agreement between the Government
of Guyana and myself concerning their
quantity and whether the land acquired
included a sandpit, would cause great
difficulty in any subsequent liti=-
gation with respect to the assessment
and payment of compensation. 1 exe
pressed the wish that operations
should not commence until the quantum
of compensation was settled but I was
prepared to agrec to the operations
commencing if there could be agrecement
on the quantity of crops and on ny
claim that the land acquired included
a sandpit or part thereof, It was

In the High
Court of the
Supreme Court
of Judicature

Y. 2
Affidavit in
support of
Mection =
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1966 (Contda).




In the High
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Nog 2
Affidgvit in
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1966 (Contde)s

10,

agreed that a person representing
me should visit the area with a
representative of the Government
to assess the amount of crops and
to examine the terrain, through
which the road is to pass to
ascertgin whether it passes
through a sandpit., The Chief
Ingineer informed me that road
building operations would conw 10
mence on the land during the
current month,

9% Barly today I learnt from
the Department that bulldozing
was to cormmence on the land
immediately even though I have
not been able to secure the
services of Mr, W, Lee a civil
engineer whom I wish to represent
me he being in Essequebo and he 20
not being available before to=-
morrow the 2lst July, 1966,

10. I am advised by Counsel
and verily believe that the
acquisition of land forming part
of the estate of the deceased
could only be effected upon the
prompt payment of adequate com=
pensation and that the destruc-
tion of growing crops on the land 30
without agreement with the
Government as to thelr quantity
wlll prejudice ny rights in sub-
sequent litigatione

11e My growing crops on the
land include 1200 growing orange
trees and 375 banana trees which
I value respectively at $24%,000,00
(twenty four thousand dollars)
and $3,750,00 (three thousand_ 40
seven hundred and fifty dollars).

12, The acquisition of the
sandpit which could be worked
for an indefinite number of years
and is a substantial producer of
income from the property could be
ggﬁpensation only by a substantial
[
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13s I estimate the value of
the sandpit or the part or parts
thereof through which the rocad is
intended to pass and the crops on the
land to be in all $250,000,00 (two
hundred and fifty thousand dollars)e.

14 I am advised by Counsel
and verily believe that the zct of
the Government of Guyana by com-
pulsory acquisition and taking of
possession of part of the property
herein referred to without prompt
payment of adequate compensation and
causing the said land to be used by
contractors acting for or on behalf
of the Government or by the direc=
tion of the Government are respect-
ively violations of the provisions
of article 8 of the Constitution
of Guyana providing protection from
deprivation of property, I am
further advised by counsel that no
other law pernits the grant of an
Injunetion or other coercive order
against the Crown and that I have no
other means of redress than that
whereby I may make application to
this Honourable Court pursuant to
the provisions of article 19 of
the Consititution of Guyanae

15 The Government of
Guyana intends to commence road
building operations forthwith and
unless restrained will enter the
land and will destroy or cause to
be destroyed the growing crops
thereon and will deprive me of
possession thereof.

164 The acquisition of
the land compulsorily and in
particulgr the tsking of possess=
ion therecof will cause ne ir=
reparable harm, loss, and damagee.

In the High
Court of the
Suprene Court
of Judleature

No
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Court of the
Supreme Court
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Noe 3
Affldavit in
Answer =
26th Julys,
1966,

126

17 Wherefore 1 pray that
in exercise of powers vested in
this Honourable Court pursuant
to article 19 of the Constitution
of Guyana and in pursuance of any
other law grant the relief prayed
in terms of the Notice of Motion
herein,

18e I hereby authorise Mr,
HENRY BRITTON FRASER to act as my
solicitor herein and to do all
acts and things necessary therein
and to recelve all moneys payable
to me in my aforesald capacity
in connection therewith and give
recelps therefor on ny behalf,

19¢ This affidavit was
drawvn by HENRY BRITTON FRASER
Solicitor herein at ny reques%.

Sgde Olive Casey Jaundoo.

Sworn to at Georgetovmn,; Demerara
This 20th day of July, 1966

Before me,
Ulric Fingall
L Cormmissioner of Oaths to
Lffidavitse

NO. 3
LFFIDAVIT IN LNSWER

I, PHILIP ANDERSON DESMOND
LLLSOPP of 16 Enachu Street,
Section K, Canpbellville,; East
Coast Demerars, being duly sworn
nake oath and say as followss-

1o I an the Chief Engineer
of the Roads Division of the
Ministry of Works and Hydraulics
of the Governnent of Guyana
and I an duly authorised to
meke this affidavit for and on
bechalf of the 4ttorney Gencral
and the Government of Guyzanae
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13e

2¢ I have read the affidavit of
the applicant Olive Casey Jaundoo
filed in support of the purported
Originating Notice of Motion here=-
in, and I admit paragraph 1 thereof,

3e Paragraph 2 of the appli-
cantl's affidavit is admitted,
save.that I am advised by Counsel
and verily believe that the de=
cision to construct g public road
over the property of the deceased!s
estate does not constitute a come.
pulsory acquisition of any part
of ite

4o Paragraph 3 of the appli-
cantl!s affidavit filed herein
is admittede

5¢ With respect to para-
graph 4 of the applicant's affi-
davit, the applicant communicated
with the Ministry of Works and
Hydraulicecs for the first time by
way of a letter from her counsel
dated the 29th 4pril, 1966, con-
cerning the eli ibil%y of the
deccasedt!s estate for compensation.
She was informed that the matter
was being examined by a committee
established for the purposece Such
examination has not yet been
concluded,

6, I know of my own know-
ledge that before his death
the deceased consulted the plans
setting out the proposed road and
that as a result of this and of
discussions with me he was aware
of the extent to which his land
might be affected by the conw-
struction of the road. _The
applicant has likewise been re-
ferred to the said plans for any
iInformation she desired as to the
extent to which the lands of the
estate might be affected by the con=
struction of the road,

7« Paragraphs 5 and 6 of the
applicantt!s affidavit are admittede

8s Paragraph 7 of the appli-
cantls affidavit i1s admitted insofar

In the High

Court of ths
Supreme Court
of Judicature

No. 3
Affidavit in
INnswer =
26th July
1966 (Contas)e
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26th July
1966 (Contds)e

e

as it concemtr® the letter therein
set oute

9% With reference to
paragraph 8 of the applicantt!s
affidavit, I adnit meeting the
applicant at ny offices 1
informed her that the cropss
if any, would he exanined and
assessed, .As regards her claim
to a sand pit; I informed her
that the deceased never nade
any such clagim during his life-
time, and the first time I was
aware of any such clain was
when her solicitor Mr., He.B.
Fraser spoke to me about two
weeks ago, 1 also told her
that construction operations
were scheduled to commence on
the 28th July, 1966, and that
I did not know whether the
proposed road would pass
through the sandpit. ©Subject
to the foregoingg paragraph 8
of the applicant!s affidavit
is admittede.

10¢ The particulars
stated in paragraph 11 of the
applicant!s affidavit are not
adnitted, but the applicant was
informed by me that these
aspects would be investigateds

116 Paragraphs 12 and
13 of the applicantl!s affidavit
are not admitted, In particular,
the applicant!s estimate of the
value of the sandpit and the
crops as $250,000 is ir-
reconcilable with the fact
that for estate duty purposes
the entire estate was valued
on 30th October, 1965, in the
gross sun of $$85,707.22,
while the vhole of the deceased!s
property through which the road.
1s to pass was valued in the
sun of $40,000, This is shown
by the attached copy (marked
A{ of the papers filed on be=
half of the applicant when
applying for probate of the
deceased!s will, Further, by
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transport No., 284 of 1962 the deceased
owned only 64 undivided 90th parts or
shares of and in the land described in
the aforesald purported originating
notice of motion.

12, In relation to paragraph 15
of the applicant's affidavit, I an
advised by counsel and verily believe
that as a natter of law no conpen=-
sation is or can be due to the cstate

of the deceasocd. Notwithstanding this,

however, steps are being taken on an
ex gratlia basls to conpensate the
estate for any crops which on exan-
ination may be found likely to be lost
through the construction of the road,
and the applicant is aware of thise

13¢ I am advisced by Counsel and
verily believe that paragraphs 10,
14 and 16 of the applicantl!s affidavit
are unsound in lawe It is.also denied
that the applicant is likely to suffer
irreparable harm, lossy; and danagee

1t¢ In accordance with s. 18 (3)
of the Roads Ordinance, Caps 277
after considering all objections to
the construction of the road,; the
Governor, acting in pursuance of the
powers vested in him by the said
subsection and of all other powers
enabling him in that behalf, deter-
nined on the 9th February, 1966, that
the road should be constructed; and I
ann advised by Counsel and verily
believe that all the necessary legal
steps have been taken to enable
Governnent to proceed forthwith with
the construction of the road,

15 The construction of the road
is a work approved by the Legislature
as an essential part of the 1966-1972
Developnent Programrie for Guyanae
In relation to the road,; the
Programme reads as followsi=

In the High
Court of the
Suprenie Court
of Judicature

Noe 3

Affidavit in
Answer e

26th July
1966 (Conta.).
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Affidavit in
nswer -

26th July
1966 (Contd.).

16,

Nitkinson Field
Strips

22, This &7-nile road
stretch would link Atkinson
Field already connected to
Georgetown, with the bauxite
town of Mackenzie, The road
passes through the white
sands area for most of its
length, It will give

access to the riverain lands
of the Demerara., It opens
up a first direct access
from Georgetown into the
interior, The Ituni-Ebini=
Kwakwani survey referred to
later will assist in deter-
nining further road needs

in relation to the long tern
agricultural developnent
pmrograrme, The estinated
Capital Expenditure is put
at $11,000,000 ",

16. The construction of the road
1s a matter of national urgency
and inportance, and considerable
public funds are involved, The
lands of the deceased's estate
lie at the northern end of the
road, This is the natural point
of cormencenent of operations
and the basis on which all plans
have been made for construction
of the road, It would now be
lnpracticable for construction
to commence elsewhere, Construc-
tion was scheduled to corumence on
the 28th of July, 1966, and delay
would involve grave damage to the
inplenentation of the entire
programme relating to the road
with resulting prejudice to the
econonic developnient of the
country and serious financial
losses to the Government and its
contractorse

17« I an advised by counsel
and verily believe that -

10
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(1) the procedure adopted by
the plaintiff in noving
this Honourable Court is
unknown to the law of
Guyana and a nullitys

(i1)  this Honourable Court is
without Jurisdiction to
entertain the applicantls
purported motion or to
grant any of the reliefs
sought by her;

(iii) the applicant is not en=~
titled to any of the
reliefs she seekse

18. This affidavit was drawn
by the Crown Solicitor on my instruct-
ionse

(Sgde) PeleDs L1llsoppe

oworn to at Georgetown, Demerara
This 26th day of July, 1966

Before ne
Hes Bacchus
L Commissioner of Oaths to Affidavitse

Stanps .50¢ cancelled,

NO,» 4

AFFIDLVIT IN REPLY

L, OLIVE CASEY JAUNDOO of
9 Commerce and Longden Streets,
Georgetown, Demerara, having been
duly sworn nake oath and say as
follows:i=

Te Except where specifically
adnitted herein I join issue with the
several allegations in the affidavit
in answer in so far as this does not
admit the facts and natters to which
I deposede

In the High
Court of the
Suprene Court
of Judicature
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2, 1L adnit that the deceased
WILLIAM ARNOLD JAUNDOO had trans-
port for only 64/90 of the land at
Plantation Soesdyke subject to
these proceedings but at the time
of his death he was in the course
of acquiring another undivided part
or share thereof while his daughter
VERA WILG the wife of GERLLD WIIG
was acguiring a further undivided 10
share thereof so that the remain-
ing 26/90 thereof will in due
course be acquired by the bene-
ficiaries of the estate and the
sald VERL WIIG, Nevertheless, 1
the deponent on behalf of the
estate enjoyed and still do enjoy
except for the interference by the
Government of Guyana full posses=
sion and use of the portion of 20
land through which the road is
intended to pass which portion is
of a facade of not less than 180
(one hundred and eighty) feet
comriencing from the Public Road
and so far as I am aware extends
through the depth of 750 (seven
hundred and fifty) rods of the said
land or a substantial part there- 30
of,

3¢ I am advised and verily
believe that the quantum of the
interegst of the deceased in the
sald land would affect only the
guantun of conpensation payable to
the estate but not the right to
conpensation which the Crown dis-
putes,

4¢ I am also advised and
verily believe that the valuation 40
of land for estate duty pur-
poses is irrelevant to the valu=-
ation for the assessment of com-
pensation under present circune
stances and that the valuation
for purposes of conpensation
depends on nany circumstances
including the value of growing
cropsy the value of sand of which
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the estate will be deprived, the
future use to which the land could
be put and the likely increase in
the value thereof since the death
of the deceased,

5 I an further advised and
verily believe that the Governnent
of Guyana is to acquire or take
possession of an area of sand 180
(one hundred and eighty) feet or
thereabout in facade by not less than
300 (three hundred) feet deep and by
the depth of the estate or a sub-
stantial portion thereof, the value
of the sand to be appropriated being
not less than $1.,00 (one dellar)
for 7 (seven) cubic yards and that
the amount of $250,000,00 (two
hundred and fifty Ihousand dollars)
nentioned and referred to in ny
affidavit is a conservative valu=-
ation which i1s likely to increase
upon further inquiry into the
technical detaills of the acquisition
and/or taking possessions

6o The Governnent of Guyana
have already sent bulldozing
riachines on to the land and were
about to commence work by their
servants and/or agents on the day
the affidavit in support of the
notion herein was swoIle

S8gde Olive Casey Jaundoos

Sworn to at Georgetown, Denerara,
This 27th day of July, 1966,

Before ne,
Ulric Fingall
L Commissioner of Qaths to iffidavitse
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NO, 5 ~ NOTES OF TRIAL JUDGE

Dr. F, Ransahoye (instructed by
Mr. HoB. Fraser) for the
Lpplicant.

MI‘. Mo Shahabuddeen Q.C. with
Mr, S. Rahaman (instructed by
the Crown Solicitor for the
Respondent,

Solicitor Genergl states that

in this case the applicant cori=
plains that the constitutional
guarantee put by Article 8

around his client!s property
rights has been violated and
accordingly he noves for redress
in groping for this purposes

The original jurisdiction vested
in the Court by paragraph (2)

of Lrticle 19 of the Constitutione
If he succeeds in his contention
the consequence will be that

a project which is to be reckoned
in nillions of dollars and which
stands close to the econonic
developrient of the country will
be halted or considerably retar-
dede This will not from a
jurisprudential point of view

be too great a price to pay for
the vindication of the appli-
cantl's fundamental rightse. These
are inportant rights so it will
not be too great a price and

the Court'!s powers to protect
these rights are corresponding-
ly greate.

It seens clear that the
high powers are intended to be
exercised with cautiousness
assoclated with all reserved
powers, It is with this spirit
that the respondent will raise
certain criticisns of the applie-
cant!s nethod of procedure and
not to tsgke any purely technical
objections for the sake of nere
technicalitye
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Under Article 19 there is In the High
reference to the general jurisdice Court of the
tion of the court to entertain any Suprene Court
case in which a fundanental right of Judicature
ray be involved. There is also a
special original jurisdiction Nos 5
conferred by paragraph 2 of the .
Article in the High Court., This ?8362 Sf Trial
classification has been in exis=- 28t§ July

tence since 1961 "then without
prejudice to any action' means any
ordinary case in which g fundamental
right nay be involvede

1966, (Contde).

Under paragraph 2 there is
provision for the High Court to
have original Jjurisdiction for
breach of any fundamentgl righte

This is the first attenpt
since 1961 to invoXke the original
Jurisdiction of the Court vested in
the Court by Article 19 (2) of the
present constitution or Article 13
(2) of the previcus constitutions
Proceedings have been instituted
by way of originating Notice of
Motion and the substantive relief
sought is an injunction restraining
commencerient of operations until
coilpensation is paide

First time that originating
Notice of Motion has been resorted
to in seeking an injunction, 4rticle
19 (6) speaks of the practice of
these natters, Parlianent has not
acted under 19 (6) (a) and has
not nade provisions with respect
to the practice and procedure of
the High Court in relation to the
jurisdiction and powers conferred
upon it by or under this Article,
Matter is controlled by last sen=
tence of Lrticle 19 (6) "and subject
to any provision so nade etce"
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The Rules of the Supreme
Court now ccntinue in force,

The Judicature Order 1966,
Order 1 Rule (2).

This rule must govern all
proceedings teken in the High
Court irrespective of the source
of the jurisdictions, The
Legislature 1s constantly speak=
ing., Rules would be subject to
provision made by Parliament if
oy e

Order 1 Rule (3),

These rules are not silent
on the question of the applicable
procedure,

Order 2 Rule (2).

There is no Ordinance

which permits this Motion., Nelther

does the Common Law or any rules
pernit this Motion.

Exanination of Plaintifft's
case discloses that she is seek=
ing to enforce a legal right to
conpensation,

Order 3 Rule (1),

BEvery action shall be
commenced by a Writ of Summonse

This is a novel
procedure adopted,

LePes 1965 pe 1268,

LHePo 1965 = 4650 Order
5 Rule 5,

You must find a Bule
which tells you specifically
that you may so do.
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Assuning there is a lacuna In the High
in our Rules, one would have to Court of the
look at the ﬁules currently in Sup-rene Court
force in England. of Judicature

These Rules clearly exclu%e No. 5
this Motion unless one can poin : .
to a statute or a specified Rule ?8322 Sf Trial
which authorises ite o8th Jul

7966 (Gontdl).

Procedure of Originating
Notice of Motion pe 12%8 based on
a dictunl in re Meister which is a
191 cases

Order 5 Rule 5 was introduced
in 1962,

Order 5

(Rules of Supreme Court
(Revision)) 1962,

Pierre v Mbanefo 1964, 7 W,I.Re
433,

In this case we do not know
whether the ReS.C., (T) contain
provision corresponding to the R¢S.Ce
(Guyana) and it appears that the
Honourable Chief Justice did pot
consider how the Re Meister principle
stood to be affected by Order 5 Rule
5 (UeKo)do

(1) 28 Ltkins Court Forns,
2nd Bdition p. 162.

Originating Motion,

One cannot claim an injunc-
tion unless one has first filed
a Writ of Summons indorsed with a
claim for an Injunction,

(2) 21~E§L§QE£XL§EQQH&_Q2
Ingland 3rd Edition, pe H+10=412,
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1230 Delle

The first step is to file
an action in the ordinary way
by a Writ of Sumnmons paragraph
560, You can claim an injunction
by way of motion but it rust be
an Interlocutory Motion,.

There is no known pro-
vision or authority for claiming
an injunction by an Originating
Notice of Motion. Paragraph 863
=~ "Only after a Writ of Summons
has been issued", Motion must
be annexed to a Writ of Summonse

Adenack v, Black 1962
5 WeI.Re 233

Order 40 dealing with Motionse.

10

Order 40 Rule 3 corresponds
with Order 52 Rule 3 (U.K.)e

This only gives machinery 20
1f you can properly nove,

Order 41,

Odgers Pleading & Practice
16th Edition p. 351, 1957 re
Meister.

Odgers Bdition
1963 Pe 350
Pigrrg Ve Mbanefo 196%
7 WeloRo 433, 435, letters H = I,
Solicitor General states 30
that he has three other points
to takeka prelininary obgectlon
but he has confidence in his
first point,; so perhaps without
prejudice to the remaining
three points, counsel for the

applicant night reply to the
first point taken,
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Dr, R 0 the 4 1 e In the High
Court of the
The Solicitor General'ls Suprene Court
Lrgunent commenced on a wrong of Judicature
understanding of the last two lines
in 4rticle 19 (6). Nos_ 5
Notes of Trial

They assume that the existing Judge =
Rules of Court do not apply for the 28t§ Jul
enforcenent of fundamental rights 1966 (Cog%d )
and new Rules ought to be nade. °se
"Shall or may be made or brought!
nean the same as the "may" in the
succeeding line, They are saying
there that the Judges may make
rules for the enforcement of funda-
nental rights and that such rules
when made will be subject to what
Parliamnent does. If the existing
rules were intended to apply, the
Draftsman would have included the
following words: "and until such
rules are nmade the Rules of the
Supreme Court for the time being
in force shall apply to the matters
aforesaild",

Parliament would also have
knowvn that the Rules of Court were
not nade to enforce fundamental
rights which were unknown to the
legal system when the Rules were
made in 1955, Parliament would
have known that there were at
Common Law certain rights by virtue
of which g litigant could approach
the Courts for redress if Statute
provides a right but does not
provide a special remedy rfor en=
forcing it,

Where a Statute provides
certain rights and states that an
application may be nade to the
Court to enforce the right then if
the Statute does not provide the
procedure application may be made
by originating motion. It would
not be only a rule of practice
but a Common Law right to approach
the Court in these circumstancess
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His right partakes of two questions
(a) He has a right to desire the
exercise of the jurisdiction and
(b) Upgto 1914 when Meister was
decided he would derive the right
by originating motione

The Conmmon Law of Guyana is
the Common Law of England and there
is no doubt that where a litigant
in England had a right under the 10
Statute to apply to the Court for
redress and no special procedure
is laid dowm such litigant could
proceed by Notice of Originating
Motione

This is permitted by the
Common Law where an application nmay
be made and no specific procedure
is provided,

Order 5 Rule 3 of English 20
Rules has no application in Guyanas
Qur local rules apply to the
present proceedings which are per=
nitted under the Cormon Law,
Under our Order 2 proceedings
Bre permitted at Common Lawe

On a Writ no coercive order
by way of an Injunction or othere
wise could be made against the Crown
because the Queen cannot be coerced 30
in her own Courtse 4ll we can
get 1s a declaratory judgment against
the Crown by way of the Dyson
procedure, If any coercive relief
is to be obtalned against the
Crovn, it will have to be obtained
under article 19 (2), Last four
lines of article 19 (6) do not
include the Rules of Supreme Court
1955 and they do assunme that 40
these rules are not applicable.

In the alternative if our
rules apply then our rules under
Order 2 protect the proceeding
which would have been good at
Common Lawae
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Section 3 of the Supreme Court
Ordinance Chapter 7.

Section 3 (2) of the Suprene
Court Ordinance, Chapter 7.

The Rules of Court would be
subject to the provisions nade by
Parlianent,

Article 13 (6) of 1961
Constitution,

It contenplates that the
existing rules would not apply be-
cause 1if that were not the case
they would have included the pro-
vision that the Rules of the
Supreme Court for the time being in
force should applye

They could not have conceived
that a procedure by way of Writ of
Sumions for a declaratory judgnent
could protect fundamental rights
because in an action only a bare
declaration could bhe made and no
rights against the Crown could be
made and no order to assess Or pay
compensation could be nade against
the Crown., Section 46 of Chapter 7
(Dysont!s case is in the teeth of
this ) ® .

The 1ain point is whether
Parliament not having nade pro-
vision and whether Rules of Court
not having been ngde concerning
the fundazental rights clauses a
litigant is bound to approach the
Court by Writ. Rules of Suprene
Court 1955 do not gpply and
Constitution does not contemplate
this application and if they do
apply then Order 2 permit a pro-
ceeding which would have been per=
nitted at Common Lawe

Common Law would have pernitted

an Originating Motion in circumstances

of this case. The Rule of Court

In the High
Court of the
Supreme Court
of Judicature

Nos 9
Notes of Trial
Judge =
28th July
1966 (Contde)s
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affecting Melster's case lsee
Order 5 Rule 5 has no applications,

Re Sguire!s Settlement 1946
Volume 174 LeoJe Pe 150,

Canmeron v, nggtgg 1943
LeReBaGs pPo 573 pe 63 of the

Judgment,
Solicitor G T in r g

On the first point as to
whether the existing BRules of
Supreme Court have any appli-
cation to the Court!s original
jurisdiction under Article
19, The importance of these
constitutional rights should
not be allowed to override
exlsting ruless

Guyana Independence Order

5 (1)e

The Rules of Supreme Court
st be construed with necessary
adaptations and modifications
to bring them into conformity
with the new Constitution, Order
5 Rule k4,

The Governor General has
acted under 5 (4) of the Guyana
Independence Order 1966 in
making the Judicature Order of
1966, The whole object of this
exercise under the Judicature
Order of 1966 was to adapt the
existing Rules of Supreme Court
to the new jurisdiction con=
ferred on the High Court by
Lrticle 19. The actusl amendments
are sngll but the point is that
an annotation order has been
nade with specific reference to
the Rules of Court and for the
express purpose of adapting
these rules and bringing then
into conformity with the pro-
visions of the Constitutione
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None of the practice books
put the Re Meister procedure on a
Common Law footing. Wooding C.Je
did not do that. Warrington J.
in Re Meister did not say thate
Bach Court has a Cormon Law in-
herent authority to regulate its
ownl procedure if there are no
applicable rules but once the Court
has utilised that Common Law
power to make a particular ruley
the rule is a rule of the Court
and not a ruleaf the Common Lawe

Diiguiar ve Attorney Generasl
1962 4 W.loRe De e

Dr, Ramsahoyes=—

Under Section 92 of Chapter
7 this Court has the power to raise
a question of law in any natter
in civil proceedings for the Court
of 4Lppeale

N0, 6
JUDGMENT

BEFORR: BOLLERS; CeJe (486)e
1966 July 28,

F,H.W. Ramsahoye for the Lpplicante.

Me Shshabuddeen Q.C. with M.S.
Rahaman for the Respondente

In this originating Notice
of Motion to which a preliminary
objection has been taken on a point
of procedurey; the applicant in her
capacity as executrix of the estate
of William Arnold Jaundoo,; deceaseds
Probate whereof was granted to her
on the 17th November, 1965, by the

In the High
Court of the
Supreme  Court
of Judicature

Nos 5

Notes of Trial
Judge =

28th July

1966 (Con%d.).
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No

Judguent -
28th July, 1966,
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High Court of the Suprene Court
of Judicature and numbered 613,
pursuant to the provisions of
articles 8 and 19 of the Con-
stitution of Guyana seeks the
following orders of the Court:

(1)

The Government of Guyana
be restrained from cori=

mencing or continuing road

building operations either
by themselves or by
persons enployed by then
for that purpose on the
following described
property, to witi=

"o plece of land, part of the

.northern portion of Plantation

Soesdyke% situate on the east
h

bank of

e river Demergra in

the county of Denersra and
colony of British GuianZeese”
unless and until adequate comn-
ensation in the sun of
%250,000.00 (two hundred and
fifty thousand dollars) or
such other sum as the Court
nay consider just is paid to
the applicant in respect of
the coupulsory acquisition by
the Governnent of Guyana of
part of the said property;

1(2) a survey to be undertaken

on behalf of the appli-
cant and the Governnent
of Guyana jointly of
crops growing on the
said property and being
part of the assets of
the estate of the saild
WILLIAM LRNOLD JAUNDOO,
deceased, with the right
of the representatives of
the applicant and the
Government of Guyana to
subnit separate reports
to the Court;

10
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"(3}payment be mede by the In the High
Governnent of Guyana to Court of the
the applicent promptly of Supreme Court
such conpensation as nay of Judicgture
be assessed by the Court
in respect of the con= Nog 6
pulsory acquisition of the -
said land; Judgnent

28th July, 1966,

(#)such further or other orders (Contda)e

and/or directions as the
Court may nake or give to
enable the applicant to

be pronptly paid adequate
compensation in respect of
that part of the aforesaid
property being conpulsorily
acquired by the Government
of Guyana and before any
evidence of crops or other
assets on the said property
is destroyed by road builde~
ing operationss

and

(5)the Governnment of Guyana do
pay to the applicant her
costs of this notione ™

The applicant then gives notice of
her intention to serve a copy of the
mnotion and the affidavit in support
thereof on the Attorney General

of Guyana.

In her affidavit in support
of the notion the applicant has
stated that prior to the death
of the deceased the Governiient
of Guyana decided to acquire cor-
pulsorily for road building pur-
poses a part of the property
aforesaid described in the notice
of motion, the full and free
possession of which is enjoyed by
her on behalf of the estate of
the deceased, DNotice of the
intention to build a road fron
Atkinson to Mackenzie was pub=
lished in the 0fficial Gazette of
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5th, 12th and 19th of June, 1966
and since the death of the
deceased she had nade efforts to
ascertain the extent of the
land forming part of the estate
of the deceased which the
Governnent wished to acquire
and the amount of compensation,
if any, which the Governnent
proposed to pay to her as
representing the estate of the
deceased hut no satisfactory
reply had been received from
the Ministry of Works and
Hydraulics or from any Depart=
ment under that Ministrye. She
was advised by counsel and
believed that the acquisition
of land forming part of the
estate of the deceased could
only be effected upon the
prorpt payment of adequate
compensation, and the destruc-
tion of growing crops on the
land without agreement with the
Government as to their quantity
would prejudice her rights in
subsequent litigation, Sinile
arly the acquisition of a sand=
pit on the portion of land
which was a substantial pro=
ducer of income from the

property could be compensated for

only by the payment of a
substantial sume, It is her
further allegation that the
act of the Government of
Guyana by compulsory acquisie=
tion and taking of possession
of part of the property
referred to without prompt
paynent of adequate conpen-
sation was a violation of the
provisions of Article 8 of

the Constitution of Guyana pro=
viding prodection from de=
privation of property. Where-
fore she prays that in the
exercise of the powers vested
in this Honourable Court pur-
suant to Jrticle 9 of the
Constitution and any other law
the relief prayed for would be
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granted by this Courte

The gravaren of her con
plaint is therefore that she
1s seeking to enforce a legal
right to compensation for the
deprivation of property rights
over certain land and until such
coripensation is paild there mus?®
be an injunction to restrain
the Government of Guyana or
persons erployed by then fronm
comriencing or continuing road
building operations on that
portion of the land which is
the property of the estate of
the deceased person,

In the affidavit in answer
sworn to by the Chief Engineer
of the Roads Division of the
Ministry of Works and Hydraulics
of the Government of Guyana and
nade on hehalf of the Attorney
General. and the Governient of
Guyana this official states that
he is advised by counsel that
the decision to construct a
public road over the property
of the estate of the deceased
does not congiitute a compulsory
acquisition of any part of it
and that as a matter of law no
conpensation is or can be due to
the estate of the deceased,
nevertheless steps were being
taken on an ex gratia basis to
conpensate the estate for any
crops lost through the construc=
tion of the road. Finally, he
was advised by counsel tha%
the procedure adopted by the
plaintiff in noving this Honour
able Court is unknown to the
law of Guyana and a nullity and
this Court is without juris-
diction to entertain the motion
or to grant any of the relief

sought and &zt any rate the appli-

cant is not entitled to any of
the relief soughte

In the High

Court of the
Suprene Court
of Judicature

No, 6

Judgnent =
28th July, 1966
(Contds e
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In the High Lrticle 19 (1), (2) and (6)
Court of the regds as follows:
Supreme Court
of Judicature 19, (1) Subject to the provisions
of paragraph (6) of this article,
No. 6 if %ny person alleges t%at any
of the provisions of articles
28tgug§?§nt1§66 4 to 17 (inclusive) of this
(Contd:). Constitution has been, is being

or likely to be contravened

in relation to him (or, inm the
case of g person who is detailned,
1f any other person alleges

such a contravention in relation
to the detained person), then,
without prejudice to any other
action with respect to the sane
natter which is lawfully avail-
able, that person (or that

other person) may apply to the
High Court for redresses

(2) The High Court shall
have original jurisdiction =

(a) to hear and deternine any
application nade by any
person in pursuance of
the preceding paragraphs

(b)  to determine any question
arising in the case of
any person which is
referred to it in pure-
suance of the next fol-
lowing peragraph,

and neke such orders, issue

such writs and give such
directions as it may consider
appropriate for the purpose of
enforcing or securing the en=
forcenent of any of the pro-
visions of articles 4 to 17
(inclusive) of this Constitutions

Provided that the
High Court shall not exercise
its powers under this paragraph
if it is satisffed that adequate
neans of redress are or have
been available to the person
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concerned under any other lawe

(6) Parliament may nake
provision with respect to the
practice and procedure =

(a) of the High Court in
relation to the jurise
diction and powers conw-
ferred upon it by or under
this article;

(b) of the High Court and the
Court of Lppeal in re=-
lation to appeals to the
Court of Lppeal fron
decisions of the High
Court in the exercise of
such jurisdictionj

(¢) of subordinate courts in
relation to references
to the High Court under
paragraph (&) of this
article; including pro=
vision with respect to the
tine within which any appli-
cations reference or appeal
shall or niay be made or
brought; and, subject to any
provision so nadey pro=-
vision nay be nade with
respect to the matters
aforesaid by rules of courte

The Solicitor General for the
respondents without prejudice to
any further points that may be
raised by him subnitted that this
application by way of notice of
originating motion was in the
circumstances not the correct
procedure by which the applicant
could approach the court for
redress for breach of fundamental
rights under irticle 19 (1), (2),
and (6). He urged that it was
clear that the application had
been nade under Article 19 (6) in
respect of breach of a fundanental
right or rights as provided for
in Article 8 of the Constitution

In the High

Court of the
Suprerie Court
of Judicature

Nos 6
Judgnent =
28th July, 1966
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of Guyana and that as a result
thereof the Rules of the Suprene
Court 1955 of Guyana were
applicable, in which case those
rules did not provide for an
application by way of originating
rotion but laid down that the
procedure should be by way of

an action to be coumenced by a
writ of summonse. Counsel laid
great stress on the inter=
pretation of the last four lines
of Article 19 (6) in maintaining
his submission that the 1955
Rules of the Supreme Court were
applicable to the present
position, He submitted further
in the alternative that even if
the Rules of the Suprene Court
1955 (Guyana) were not appli=-
cable then according to the
English rules the procedure
adopted by the applicant by way
of originating motion was
without authority and altogether
inapt as prescribed by Order 5,
Rule 5 of the Rules of the
Supreme Court (United Kingdom),

Counsel for the applicant
in reply, urged that the
argument of the Solicitor
General was based on an ine-
correct understanding of the
last two lines of wrticle 19
(6) and that when those words
were construed they could only
rean that the existing Rules
of the Supreme Court were not
applicable otherwise the
draughtsman would have ine-
cluded a provision that the
Rules of the Supreme Court for
the time being in force should
applye. Counsells point was
that the legislative body would
know that there were no exist-
ing Rules of Court which dealt
with the enforcementaf funda-
nental rights, and if it were
the intention of that body that
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the existing Rules of the
Supremne Court were to apply
until Parliament had made pro=
vision in relation to the en=-
forcement of fundamental rights,
a provision would have been

nade that until such rules were
made by Parliament the exist-
ing Rules of the Suprenme Court
for the time being in force
should apply to the matters
aforesaide In the alternative
the argument is advanced, as

I understand it; that Parliament
would also have known that the
Rules of Court were not made to
enforce fundamental rights which
were unknown to the legal systen
when the rules were nade in
1955, and would also have known
that there were at cormmon law
certaln ways by which a litigant
could approach the Court for
redress 1f statute provided a
right but did not provide a
special remedy for enforcing
that right. In which case it
would not only be a rule of
practice but a cormon law right
to approach the Court in these
circumstances by way of originat-
ing notion. Under this head
counsel maintains in this Court
that as the comon law of

Guyana is the common law of
England under section 3 (B) of
the Civil Law of British Guiana
Ordingnce, Chapter 2, and as
there is no doubt that when in
England a litigant had a right
under statute to apply to the
Court for redress and no specifiec
procedure was lald down, such
litigant could proceed éy way of
notice of originating wmotion,
therefore this procedure would be
recognised by Parliament and
there would then be no anxiety
to lay down rules for the
practice and procedure to be
adopted in relation to the en-
forcement of fundamental rightse
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38,

Finally counsel advocated that
even 1f the Rules of the

Suprerie Court 1955 were applicable
to the present position, under
Order 2 of Rules of Supreme Court
1955 the position is saved as

the procedure by way of originat-
ing notice of nmotion is permitted
by the common law of Guyana.

It is clear to me that
this application is made in re-
spect of a breach or violation
of a fundamental right as enacted
under rticle 8 and is caught
by the provisions of Lrticle 19
(1) and in that situation the
words "without prejudice to any
other action with respect to the
same nmatter which iz lawfully
avallable, the person nay apply
to the High Court® must mean
without prejudice_to the person
affected bringing his action in
the ordinary way by writ of
SULLIONS e

Lrticle 19 (2) (a) then
confers upon the High Court an
original jurisdiction to hear
and deternine any application
nade by any person in pursuance
of an enforcement of fundamental
rights under irticles 4 - 17
(inclusive) and the Court nay
then ngke such orders issue such
writs and give such directions
as it may consider approprilate
for the purpose of enforcing
or securing the enforcenment of
any of the provisions of articles
4 - 17 (inclusive) of the Con-
gtitution provided of course
that the Court will not exercilse
its powers under this paragraph
if it is satisfied that adequate
neans of redresgs are or have been
available to the person concerned
under any other lawe Under irticle
19 (6) (a) it is equally clear
that Parlianent nay make provision
with respect to the practice and

10

20

30

50



10

20

30

3%

procedure of the High Court
in relation to the jurisdicte
ion and powers conferred upon
it by or under this Article,
Parlianent, has, however,

not made such provision and ,
in ny view the relevant words
appearing in the last three
lines of (6) rust be interw

In the High

Court of the
Suprene Court
of Judicature

Nop, 6 =

Judgnent =
28th July, 1966

preted to nmean that provision
nay be nade with respect to
the natters aforesaid by rules
of court, which rulesy; how=
ever, will be subject to the
provision with respect to the
practice and procedure there=
of made by Parliament, It

is true that the Article seens
to contenplate that new Rules
of Court will be made in
respect of the aforesaid
natters, that is to say the
enforcenent of fundanental
rights, which of course, will
always be subject to the
practice and procedure lald down
by Parliament, but until
Parliament has spoken and
enacted the practice and
procedure, the existing Rules
of the Supreme Court must
apply. It may be that funda-
nental rights and their en-
forcement were unknown when
the 1955 rules came into force,
nevertheless even though in
respect of the enforcenent

of fundanental rights the
rules nay be considered
archalc, nevertheless they do
provide a procedure to be
adopted and this Court cannot
disregard rules by which they
are bound., Furtheriore under
the Guyana Independence Order
1966 section 5 (1) the Rules
of the Supreme Court nmust be
construed with the necessary
adaptations and nodificatisgtions
to bring those rules into con-
fornity with the new Constitutions

(Contde)e
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ind under section 5 (&) the
Governor-General has already
acted under the Independence
Order 1966 in naking the
Judicature Order of 1966, The
whole object 0f this exercise
being in the words of the
Solicitor General to adapt
the existing Rules of the
Supsreme Court to the new 10
Jurisdiction conferred on the
High Court by Article 19 in
order to bring those rules
into conformity with the
provisions of the Guyana
Independence Lct 1966, Thus
recognising the existence

of the Rules of the Suprene
Court and their competence

in relation to matters of 20
this nature in which orders
are sought by the applicant,

Before degling with
the appropriate procedure to
be adopted under the local
rules, for the sake of
clarity I think I ought to
consider what the position
would be in England.

In the notes to the 30
English Order 52, rule 3 in
the Jnnual Practice 1965
Volume 1, page 1268 under
the rubric "Practice =
Originating Notice of Motion"
it states that where a
statute provides for an
application to the Court
without specifying the manner
in which it is to Dbe rade, 40
and the rules do pel expressly
provide for any special pro=
cedure, such application nay
usually be niade by origina=-
ting notion, and the authority
for that proposition is given

as in £§~M%2§L§§_Lug;g§_@aa
Brg;g;;,;;g, 191 ) W.N, 3900
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In that case the Board of Trade
applied by petition to the

High Court in England for the
appointuent of a controller of

a company in circunstances
predicated by section 3 of the
Trading with the Eneny ict

1914, but the section did not
state the mode of application

to be adopted and Warrington

Je¢ held that as a natter of
procedure the application might
be nade in any way in which the
Court could be approached, and
there was no doubt about 1t that
the Court could be and frequently
was approached by originating
notion, 4s the Solicitor-General
has however pointed out the rule
in Re Melster is no longer law
in England since the introduct-
ion in 1962 of Order 5 Rule 5
under R.S.C. (Revision 1962)
which nakes it cleargthat
proceedings in—guestion nay be
begun by motion if, but only

ify, by these Rules or by or
under any Lct the proceedings

in question are required or
authorised to be so begun. 1t
follows then that in England

the Rules of the Supreme Court

or an Lct of Parliament rust re-
quire and authorise the procedure
by way of Motion, In the instant
case no statute authorises the
bringing of an application in

respect of a breach of fundamental

rights by way of originating
Notice of Motion, and such a
proceeding rmust bLe clearly wronge

I am fortified in this
conclusion by reference to the
Sixteenth Edition of Odgers?
Principles of Pleading and
Practice published in 1957 which
reproduces the Re Meister rule
at page 351 under the caption
10riginating Notices of Motiont
but in the Eighteenth Edition .
published in 1963 under the same
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caption the learned author states
that proceedings nay be comrlenced
by Originating Notice of Motion
ify but amly if, this procedure
is permitted by the rules or a
statute and Order 5 Rule 5 is
quoted as the authority for
that procedure, It %s T rue
that in Trinidad in Bierre ve
Mbanefo, (1964) 7 WIR pe 43
where an applicant approached
the High Court by way of
orlginating swmons in which

he alleged that one or more of
a nuiber of specified provisions
of the Constitution of Trinidad
and Tobago had been or are
being or are likely to be cone
Travened in relation to hin and
clained redress under section

6 (1) of the Constitution

the Court of Appeal in Trinidad
applied the rule in Reg Meistexr
and agreed with the Judge in
chanbers that the applicant

was not entitled to proceed by
way of originating surmons for
the redress clained and dis=
missed the appeal. It does not
however appear in the report
that the attention of the
Learned Judges was ever drawn
to the new English Order 5

and we here are not aware of
the Rules of the Supreme Court
(T)e The result of this case
ray therefore be rnilsleading

and I disregard ite.

I turn now to consider
what the position is under
the local Rules of the Suprene
Court and I am first attrac-
ted to Order 1 Rule 2 which
s8tates unequivocally that
these rules shall apply in
the Civil Jurisdiction of the
Supretie Court and to all
proceedings in all causes or
natters pending or taken on
or after the date that the rules
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canie into force, that is the In tkeHigh
18t Julys 1955, Court of the
Suprene Court

Order 1 Rule 3 lays of Judicature

it down that wherever touching

any matter of practice or No. 6

procedure these rules are -

silenty the rules of the 28thJ?3§men§966

Supreme Court for the tine (Con%é;).

being in force nmade in England
under and by the Suprome Court
of Judicature (Consolldation)
Let 1965 shall applye The local
rules are however not silent on
a natter of this kind as Order
2 states that save and except
where proceedings by way of
petition or otherwise are
presented or pernitted by any
Ordinance, by the cormon law

of this colony, by the Rules
thenselves or by any Rules of
Court any person who seeks to
enforce any legal right against
any other person or against any
property shall do so by a pro=-
ceeding to be called an actione
Order 3 Rule 1 states cate-
gorically that every action
shall be cormmenced by a writ

of surmonse. Counsel for the
applicant has pressed upon ne
that the procedure adopted by
way of notice of originating
motion comes within Order 2

as this procedure is permitted
by the cormon law of this
country (formerly colony)

which is the common law of
England under section 3 (B) of
Chapter 2 and cited in Reg
Meister as authority for this
subriission, 1 cannot how=

ever accept this contention

as novhere in the judgment of
Warrington J. which was
recently approved by Wooding

Ceds in Pierre v, Mbanefo,
(1964) 7 WIR at page ﬁ33 does
His Lordship state that his
conclusion, that where an 4ct
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provided for an application and
did not say in what form

that application was to be
riade, that gs a matter of
procedure it might be nade

by originating motion, was

a rule of cormon lawy or that
it was g cormmon law right for
an applicant in that situ=
ation to approach the Court

by way of originating notice
of motion, All that His
Lordship said was that the
Court had becn approached

by way of petition and that
where there were many cases
which night arise in which

the procedure by petition,
which was sonewhat cumbersone
and which involved delay,
would be an ingppropriate mode
of proceeding and accordingly
he had consulted all the
Judges of the High Court save
one and the Master of the
Rolls and they all agreed
with him that in the circun-
stances the application should
be by way of motion,

is the Solicitor General
has quite rightly pointed
out every Court has a cormon
law inherent authority to
regulate its own procedure
1f there are no applicable
rules or if statute has not
laid down a mode of proceed=-
ing in relation to an applie-
cation to be made to the
Court, but once the Court
has utilised this coruion
law power to make a partic—
ular rule or to lay down a
node of proceeding that
rule becomes a rule of the
Court and pot a rule of the
cormon lawy, or a coumon law
right, as suggested by counsel
for the applicante.
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In Halsbury!s Laws of In the High
England, Third Edition, Court of the
Volume 21 at pages 410=41k% we Supreme Court
are informed that an injunc- of Judicature
tion will generally bhe granted
only after a writ of surnrions No. b

has been issued and where the

substantial object of the plain- 28tg“§§nllentl‘9'66
tiff is to obtain an injunction (Contg’) o
he should endorse his writ with e/e
a claim therefor (see parase
863 and 860). It is only in
cases where the Court sore=-
times grants an interim order
on the nature of an injunction
that the application may be
made on sumons to a Judge in
chambers or on motion - and
wnless ex partey is made on
notice, and the notice of
application must be intituled
"in the action" (see paras. 866
and 867),

Without presuning to
enguire into the submission
of counsel for the agpplicant
that on a writ no coercive
order by way of an injunce
tion or otherwise can be nade
against the Crown because
the Queen cannot be coerced
in her own Courts and all that
the individual can obtain is
a declaratory judguent against
the Crown, I an of the view
that the procedure adopted by
wey of notice of originating
rnotion rmust be justified by
the Rules of the Supreme Court
and the applicaent rmust show.
affirmatively that such pro=
ceedings are within his com-
petence. This the applicant
has failed to do and I there-
fore cannot entertain the
application. I have reached
the conclusion that the appli-
cation by way of notice of
ariginating wotion is wholly
nisconcelved and is neither
prescribed nor pernitted by any
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any statute or rule of Court
or by the Rules of the Supreme
Court or at common law and
altogether unauthorised, and
that the applicant is not
entitled to apply to this
Court by that means for the
redress claimed and accord=
ingly the motion must be
dismissed with costs to the
respondents fit for counsel,

Dated this 12th day of August,
1966,

HoeB.Se Bollers
CHIEF JUSTICE (AZe)e

Solicitorsse

H.B. Fraser, Solicitor for the
Applicant,

Crown Solicitor for the
Respondentse

~N0. 7

ORDER ON JUDGMENT BEFORE
THE HONOURABLE MR,
JUSTICE BOLLERS, CHIEF
JUSTICE, ACTING = DATED
FRIDAY THE 12TH DAY OF
AUGUST, 1966 = ENTERED
THE 23kD DAY OF AUGUST,
1966,

UPON the application of
Olive Casey Jaundoo by way of
motion filed herein on the
21st day of July, 1966, AND
UPON READING the said appli-
cation and the affidavits
of the applicank f£iled on the
21st and 27th days of July,
1966 thereof and of Philip
Anderson Desmond Allsopp filed
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on the 26th day of July,
1966 on behalf of the
respondent in answer thereto
AND UPON HEARING Mr., M,
Shahabuddeen Q.C. Sollcitor
General on behalf of the
respondent on an objection
in limine and Mr, F.H.W,
Ramsahoye counsel for the
applicant in reply thereto
IT IS ORDERED that this
application be dismissed
with costs to the respondent
to be taxed certified fit fox
counsel,

BY THE COURT
Kenneth W, Barnwell
DEPUTY REGISTRAR,

N0. 8
NOTICE OF APPEAL

IN THE COURT OF APP OF T
1J QUR JUDICATU

CIVIL NO oF &
BETWEEN:=

In the High
Court of the
Supreme Court
of Judicature

No. 7

Order on
Judgment e
1966, (Contde)e

In the Court of
Appeal of the
Supreme Court
of Judicature

Nos 8§
Notice of
Appeal ~ 19th
August, 1966,

OLIVE CASEY JAUNDOO, in her
capaclty as executrix of

the Estate of WILLIAM ARNOLD
JAUNDOO, deceased, Probate
whereof was granted by the
High Court on the 17th day
of November, 1965 and
numbered 613,

(Applicant)  APPELLANT
= gnd =
THE ATTORNEY GENERAL OF GUYANA,
(Respondent) RESPONDENT,
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NOTICE OF APPEAL

TAKE NOTICE that the
(Applicant) Appellant being
dissatisfied with the decision
more particularly stated in
paragraph 2 hereof contained in
the judgment of the M¥Honourable
the acting Chief Justice de-
livered in the High Court on the
12th day of August, 1966, doth
hereby appeal to the Court of
appeal pursuant to the prow
visions of article 92 of the
Constitution of Guyana upon
the grounds set out in paragraph
3 and will at the hearing seek
the relief set out in paragraph

©

AND the Lppellant
further states that the names
and addresses including his own
of the persons directly affected
by the appeal are those set out
in paragraph 5.

2e The entire decision of
the High Court dismissing with
costs to the Attorney General
of Guyana fit for Counsel an
application brought by the
Appellant pursuant to the pro-
visions of Article 19 of the
Constitution of Guyanae

3 GROUNDS OF APP

(1) The High Court erred
in holding that an
application could not
be made by originat-
ing notice of motion
for relief under
article 19 of the
Constitution of Guyanae.
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(2)

(3)

)+9-

The High Court mise In the Court of
interpreted article 19 Lppeal of the
of the Constitution Supreme Court
and particularly of Judicature
paragraph 6 thereof

when the High Court No. 8

held that the Ru_.l.es Notice of

of Court 1955 were ippeal - 19th

applicable to an
application under
article 19 it being
implied in the terns
of the saild paragraph
that Bules of Court
other than those in
existence were to be
made to enable the
jurisdiction con-
ferred by article 19
to be exercised., The
High Court further
erred in holding that
the effect of the
Judicature Order 1966
was to adapt the
Rules of Court 1955
to enable them to be
used for the purpose
of enforcing rights
under article 19 of
the Constitutione

August, 1966
(Contdo ) [

The High Court ought

to have hedld that in
the gbsence of specific
provision setting out
the procedure upon an
application under
article 19 of the
Constitution of Guyana
the application could be
made by way of the
procedure whereby the
common law courts in
England were usually
approached and that
such agpplication was
properly made by
originating notice

of motion. The High
Court ought to have
held that in relation



504

In the Court of to fundamental rights
Appeal of the and freedoms an appli=
Supreme Court cation to the Court
of Judicature£ could be made in any
manner in which an
No, 8 application could be

made to the Court in
the exercise of its
ordinary Jjurisdiction
and that it would have 10
been equally corrcct
for the applicant to
have approached the
Court by motion or
originating summons or
if ex parte on an
affidavit alones

Notice of
Appeal =~

19th August,
1966 (Contds)e

(4) The High Court erred

in permitting technical
objections to prevail 20
in relation to an
application for relief
against the violation
of a fundamental right
and particularly that
guaranteed by article

of the Constitution
and the High Court
further erred when it
was held that an 30
application under
article 19 of the
Constitution was
circumscribed by the
rigidity of the
technical rules of
procedure and pleadinge.

(%) The High Court ought
to have held that if
the Rules of Court 40
1955 did apply the
procedure by way of
originating motion
did not offend the said
Rules which saved pro=
ceedings which were
permitted at common law
and that the application
before the High Court was
so permitted in terms of 50
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516

Order 2 of the Rules In the Court of
of the Suprems Court Appeal of the
1955 Supreme Court

of Judicature

The High Court ought
to have held that No

the provisions of .

article 19 of the oree® OF o
Constitution did not R 198€
intend that an appli= (antd’)
cation teo the High ese
Court could be made

by a writ of summons

since applications

to the Court are

never made in other

cases by writ of

summons and there

is nothing in artdcle

19 of the Constitution

which provides reason

for implying such an

intentione

The High Court ought
to have held that since
upon an application
under article 19 the
Court could make such
orders issue such wrlts
and give such direc=
tions as it may con=
sider appropriate for
enforcing or securing
the enforcement of
article 8 of the Con=
stitution a writ of
summons could not be
the appropriate pro=-
cedure because the
article contemplates
inter alia the issue
of prerogative writs
as well as other writs
which may be specially
devised and which may
be of wider scope and
such writs are not
appropriately issued
under or on a writ of
SUMMONS
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In the Court of (8) The High Court errad
Appeal of the in holding that an
Supreme Court injunction or other
of Judicature coercive order re-
straining the Government
No, 8 of Guyana could gnly
be made if g writ of
_NggiﬁeAﬁguggpeal summons were previously
1966 (Contd:). i1ssued such restricte

ilons upon the grant of
relief being beyond
the contemplation of
article 19 of the
Constitution which
contemplates the grant
without restriction
of any order of what=
ever nature and by
whatever name called
which the Court may
consider appropriate
for enforcing or
securing the enforce=
ment of articles 4 to
15 of the Constitutions

(9) The High Court mis=
concelved the nature of
the complaint by the
applicant in that the
applicant not only
claimed g right to
compensation but was
relying on article 8
under which the
Government of Guyana
could not acquire her
land without payment
of prompt and adequate
compensation or in the
alternative without
an intention to pay
such compensation and
the Court erred in faile
ing to consider the stand
taken by the Government
of Guyans at the hearing
as expressed in the
affidavit sworn by the
Chief Engineer, Roads,
in which it wascontended
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(11)

53e

in terms of paragrasph 12
thereof that the Government
of Guyana were under no
ligbility to pay compen=
sation for the land but were
willing to pay compensation
on an ex gratia basis for
crops growing thereons

Such a stand justified

the High Court in making

an order restraining the
acquisition of the taking
of possession of any part
of the land because the
Court has no power to com=
pel payment out of the
Treasury and without
Parliamentary appropriation.

The High Court erred in dis~
rggarding the case of

Elﬁlxﬁuﬁ§n¥&3Q2£Q (196h%)
WelsRe 434 wherein the

Court of Appeal of
Irinidad and Tobago
was clearly of opinion
that application of the

In the Court of
Lppeal of the
Supreme Court
of Judicature

Noe 8
Notice of ALppeal -
19th August,
1966 (Contde)s

nature of the app&ieaﬁtlsufégw&ékdf%

was to be brought by way
of origingting notice of
motione

The High Court further
erred in holding that

where the common lay

power to make rulesregus~
lating its own procedure
was exercised by a Court
the rule so nade ceases to
be a rule of commion law and
becomes a rule of Court for
there are only two types

of rules of court in exis=~
tence namely those made

by the Court upon a motion
in Court or subsidiary
legislation nade in pur-
suance of power granted by
Parliament in a written law,
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(12) The High Court erred in
holding that because
in England the rule in re
Meister Lucius and
Brunning (1914%) W.N, 390
was varled by the terms
of Order 5 Rule 5 made
in 1962 in England under
the Administration of
Justice Act 1925 such
statutory amendment
applied to Guyana to
deprive the decision of
its effect according to
its tenor and the High
Court further erred in
refusing to follow the
decision in Re Meister
for the reason that no-
where in the judgment of
Warrington J, was it said
that i1t was a rule of
the common law or a comnron
law right for an appli-
cant to make an applicas
tion by motion in the
case under consideration,

(13) The High Court erred in
dismissing the applica=-
tion on the grounds set
out in the judgment of
the Honourable the
Chief Justice,

4o The Appellant seeks inter
alia an order of the Court of
Appeal setting aside the order
dismissing the application by
the Appellant and a further
order directing that the land
ought not to be taken unless
compensation is assessed and
pald to the Appellant by the
Government of Guyana in respect
of the land sought to be acquired
by the Government of Guyana and
forming the subject matter of
the Appellant?s application
together with all such orders
and directions and the grant
of such writs as will guarantee
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for the Appellant the rights
conferred by article 8 of the
Constitution. Alternatively,

the Appellant will seek an order
that the application be remitted
to the High Court to be determined
on its merits or such other order
as the Court of Appeal may con-
sider juste The Appellant will
also seek a further order that
her costs of this appeal and

of the Court below be pald by

the Respondent,

5e PERSONS DIRECTLY

AFFRECTED BY THE APPRAT &=

Names Addresses

Olive Casey Jauandoo 9 Commerce
& Longden
Streets,
Georgetown,
Demerarae

Attorney General of Attorney

Guyana General's
Chambers,
Main Street,
Georgetown,
Denmeraras

Georgetown, Demerara,
Dated this 19th day of
August 9 1 966 °

Fenton Ramsahoye He.Be Fraser
OF COUNSEL, Solicitoxr for
Appellante

In the Court of
Appeal of the
Supreme Court
of Judicature

No. 8
Notice of Appeal
- 19th August,
1966 (Contde)s
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NO. 9

JUDG OF THE COURT
OF APPEAL

BEFORE s The Honourable
Sir Kenneth Stoby «=
Chancellor

The Honourable
Mr. EsV, Luckhoo =
Justlce of Appeal

The Honourable

Mr. PoA. Cummings =
Justice of Appeal.

1968 January 22, 23

Mr. do0.Fes Haynes, QsCo. associlated

with Dr. F.HeW, Ramsahoye
for the Appellant,

The Solicitor General associated

with Mr, S. Rahaman
for the Respondent,

The Chancellor:

Thisappeal raises a point of

some constitutional imporbance
regarding the right of a eitizen
to approach the Court for the
protection of his fundamental
rightse

The appellant is the execu=
trix of the estate of William
Arnold Jaundoo, deceased. Her
testator owned a piece of land at
Plantation Soesdyke on the east
bank of the Demerara Rivers

During the month of June,
1965, the Government of Guyana
published in the Official Gazette
notice of intention ®© bulld a
road from Atkinson to McKenziee.
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This road was to be constructed In the Court of
over a portion of the appellant's 4ppeal of the

land at Soesdykes In June Supreme Court
1966 the appellant's legal of Judicature
adviser wrote the appropriate

civil gervant enquiring how No._ 9

much compensation would be pay=-

able for the loss of that Judgment -

portion of her land utilised f;gBJune’
10 as a road, +he officer (c ®td )

replied that. the Compensation Ontde /e

Committeel!s assessment of ir Kenneth

%

compensation was not avail=- Coby,
able until September, 1966, Chancellor,
On the 19th July, 1966, the
appellant!s legal adviser
wrote to say that the road
was about to be constructed
and asked for a definite
20 decision regarding compen=
sation, A4s a result of in-
fomation received an
originating motion was filed
the next day. The motion
sought the following relief:

"(1) The Government of
Guyana be restrained
from commenecing or
continuing road

30 building operations
either by themselves
or by persons el
ployed by them for
that purpose on the
following described
property, to wits=

a plece of land, paxrt of
the northern por%ion of
Plantation Soesdyke, situate
40 on the east hank of the
river Demerars in the county
of Demerara and colony of
British Guiana, sald northern
portion of the ' said Plantation
Soesdyke, having a facade of
Ewo hundred R%ynland roodg
- ¥y a mean de% h of seven hun=
o - Atick dred and fifty Rh and roods
L ;&li&gf as laid down gn gg%ined on a
50 diagram of said{plantation
mgde by John Peter Prass, Sworn
Land Surveyor, dated the 19th
day of July, 1884, and deposited
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'in the Registrarts O0ffice of
British Guiana, on the 10th day of
of February, 1585, sald piece of
land having a facade of (forty-
four) roods running southward from
the centre drzining trench of said
northern half of said plantation
by the entire depth of said plan-
tation,; and on the buildings and
erections that may be erected 10
thereon during the existence of
this mortgagey the property of

the mortgagor, save and except an
area of land part of the said piece
of land measuring 5 (five) rods

in facede by 30 (thirty) rods in
depth commencing from the southe
western boundary (Demerara) and
extending north 5 (five) rods in
facade by a depth of approximately 20
30 (thirty) rods east to the
western edge of the public road

to be transported to Bennie Jhaman,
and also save and except an area
of land measuring 3 (three)

rods in facade commencing from

the south-western edge of the
drainage trench adjoining the
Demerara River, and extending 3
(three) rods south by the full 30
depth of 750 (seven hundred and
fifty) rods, to be transported to
inrup and Soockeah jJointly the said
area of land measuring 3 (three)
rods, being however, subject to a
right of drainage through the sald
drainage trench in favour of the
other ouwners of the sald plece

of land having a facade of
(forty=four) roods except the said N0
area of land measuring 5 (five)
rods to be transported to Bennie
Jhaman the said right of drainage
to be exerclsed by the digging of
drains not exceeding 6 (six) feet
invdth, and at intervals of not
less than 100 (one hundred)

rods, running south
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Yto north and north to
south and from the szid
drainage trench leading

to the Demerara Rivereocsose!

unless and until adequate
compensation in the

sum of $250,000,00 (two
hundred and fifty thousand
dollars) or such other

sum as the Court may con=-
sider just is paid to

the applicant in respect
of the compulsory ac~
quisition by the Government
of Guyana of part of the
sald property;

(2)a survey to be undertsken
on behalf of the appli-
cant and the Government
of Guyana Jjointly of
crops growing on the
sald property and being
part of the assets
of the estate of the
said WILLIAM ARNOLD
JAUNDOO, deceased, with
the right of the repre-
sentatives of the
applicant and the
Government of Guyana to
submit separate re-
ports to the Court;

(3)payment be made by the
Government of Guyana
to the applicant
promptly of such com-
pensation as nay be
assessed by the Court
in respect of the
compulgory acquilsition
of the saild land;

(4)such further or other
orders and/or directions
as the Court may make
or give to enable the
applicant to be promptly
paid adequate compensation

In the Court of
Appeal of the
Supreme Court
of Judicature
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Judgment =
6th Jun.e,
1968,
(Contd. ) e

Sir K &

Stoby,
Chancellor,
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'in respect of that part
of the aforesald property
being compulsorily ac=
quired by the Government
of Guyana and before

any evidence of crops or
other assets on the said
property is destroyed by
road bullding operations;
and

(5) the Government of Guyana
do pay to the applicant
her costs of this motion.™

The respondent in an affidavit

in reply denied that the appel=~
lant was entitled to compen=
sation but asseged that an ex
gratia payment was being
favourably considered. The
respondent also sagids-

M6, The construction of
the road is a m.tter of
national urgency and import-
ance, and conslderable
publlc funds are involved,
The lands of the deceased!s
estate lie at the northern
end of the road, This is
the ngtural point of com=~
mencement of operations and
the basis on which all
plans have been made for
consiruction of the road.

It would now be impractic-
able for construction to
commence elsewhere, Con~
struction was scheduled to
commence on the 28th July,
1966, and delay would ine
volve grave damage to the
implementation of the entire
programme relating to the
road with resulting prejudice
to the economic development
of the country and serious
financial losses to the

Government and its contractors.
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" 17s I am advised by
Counsel and verily belleve
that =

(i) the procedure adopted

by the plaintiff in

moving this Honourable

Court is unknown to

the law of Guyana and

a nullitys

(ii) this Honourable Court

1s without jurisdic-
tion to entertain
the applicant!s pur-
ported motion.or to
grant any of the
reliefs sought by
her;

(1i1) the applicant is not
entitled to any of
the reliefs she
seekse!

When the Motion came on for
hearing the Solicitor General
submitted in limine that an
originating motion was not the
correct way to approach the
court for the kind of redress
sought even though the motion

alleged a breach of a fundamental

righte He submitted that an

In the Court of
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of Judicature
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action should have been instituted.

The Chief Justice agreed
with the submission and dis=
missed the gpplication, hence
this appeal,

Counsel for the appellant
submitted that the language
of Article 19 of the Canstitu-
tion permits an originating
motion. Article 19 is as fol=
lows i

"19,(1) Subject to the
provisionsg of paragraph
(6) of this article, if
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"if any person alleges

that any of the provisions
of articles 4 to 17
(inclusive) of this
Constitution has been, is
being or is likely to be
contravened in relation

to him (or, in the case

of a person who is de-
tainedy; if any other 10
person alleges such g
contravention in re-
lation to the detained
person), then, without
prejudice to any other
action with respect to

the same mgtter which

is lawfully available,
that person (or that
other person) may apply 20
to the High Court for
redresse

(2) The High Court
shall have original
Jjurisdiction .

(a) to hear and
determine any
application
made by any
person in pur=- 30
suance of the
preceding para=
graph;

(b) to determine any
guestion arising
in the case of
any person which
is referred to
1t in pursuance
of the next fol- 40
lowing paragraph,

and may make such orders, issue such
writg and give such directions as it
may consider appropriate for the
purpose of enforcing or securing the
enforcement of any of the pro-

visions of articles 4 to 17 (inclusive)
of this Constitutions
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n Provided that the In the Court of
High Court shall not Appeal of the
exercise 1ts powers under Supreme Court
this paragraph if it is of Judicature
satisfied that adequate
means of redress are or No, 9
have been avallable to
the person concerned under g%ﬁg?igg -
any other lawe 1968, ?

(3) If in any pro- (Contd,)e
ceedings in any court .
subordinate to the High §%2—K§QQ§§Q
Court any question arises %TQ%K’JJ;:

as to the contravention
of any of the provisions
of articles 4 to 17 (inclu
(inclusive) of this
Constitution, the person
presiding in that court
shall refer the question
to the High Court unless,
in his opinion, the
raising of the question
1s merely frivolous or
vexatiouse

(4) Where any question
1s referred to the High
Court in pursuance of
paragraph (3) of this
article? the High Court
shall gilve its decision
upon the question and
the court in which the
question arose shall dise
pose of the case in
accordance with that
decision or, if that
decision is The subject
of an appeal under this
Constitution to the
Court of Appeal or to
Her Majesty in Council,
in accordance with the
decision of the Court
of Appeal or, as the
case may be, of Her
Majesty in 6ouncil.
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" (5) Parliament may confer
upon the High Court such
powers in addition to those
conferred by this article as
may appear to Parliament to
be necessary or desirable for
the purpose of enabling the
High Court more effectively
to exerclse the Jjurisdiction
conferred upon it by this 10
artiCleo

(6) Perliament may make
provision with respect to the
practice and procedure =

(2) of the High Court in
relation to the
Jurisdiction and
powers conferred upon
it by or under this
articles 20

(b) of the High Court
and the Court of
Appeal in relation
to appeals to the
Court of Appeel from
decisions of the
High Court in the
exercise of such
Jurisdictions

(¢) of subordinate courts 30
in relation to
references to the
High Court under
paragraph (3) of
this articles

including provision with

respect to the time within

which any application, reference

or appeal shall or may be

made or brought and, subjec?t 40
to any provision so made

provision may be made wi%h

respect to the matters afore-

said by rules of courte"
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It was stressed that "apply" In the Court of
includes the procedure_by way of Appeal of the

a motion; that "adequate means Supreme Court
of redress" would imply an of Judicature
injunction_and payment of money

since the appellant would not Noo 9

obtain an injunction against the

Crown by way of action, nor could g%ﬁg?ﬁﬁz =
she obtain payment of compensations 1968 Y
There were other submissions with (Contds)
which I will deal. ] KO oo
Before discussing the Stoby,
arguments advanced by the Chancellors

appellant!s counsel and those

of the Solicitor General,

I think the true purpose of the
provisions relating to funda-
mental rights must be understood,
and certain elementary principles
restated.

Before the advent of a
written constitution the legis=
lature of colonial British
Guiana was supreme; true, its
supremacy was not absolu%e in the
sense in which the United Kingdom
Parliament is absolute,s A colonial
governmentt!s legislation was
subject to.the supervision of
the Secretary of State who could
withhold his assent if the pro-
posed law infringed certain
canons of justice or policy. But
within the limits of these re-
strictions the legislature could
introduce laws which were severe
or even revolutionary. Colonial
politiclans accustomed through
reading and association to the
moderation of English politicians,
and Guyanese lawyers trained in
England and engrained in the
common law of England which had
spread its roots throughout the
British Commonwealth, recognised
the greatness of a system which
protected the democratic rights
of peoples, No attempt was ever
made to alter or restrict the
fundamental principles of British
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jurisprudence, Even when Roman
Dutch law was the common law
of Guyana judges trained in
British institutions were en=-
grafting and imtroducing bit

by bit the canons of English Commun

law,

Thus it was that dhroughout
the history of Guyana in a
crimingl trial every person
charged with a criminal offence
was presumed to be innocent
until he was proved guilty.
The Magistrate trying a criminal
charge or the Judge presiding
over a trial by jury who did
not conform to this principle
of the English common law was
deemed to have violated so
important a feature of a criminal
trial that a conviction in
the absence of such a direction
was upset on appeal.

When internal self-government
was Imtroduced and when
independence was achieved all
those safeguards which had pre=
vented colonial peoples from
oppression were engrafted into
the Constitution and called
fundamental rightse By inserte
ing them into the Constitution
the result which flowed was
that Parliament becanie subject
to the Constitution. It was
supreme and yet not supremee
Parliament can alter the
Constitution in the manner
prescribed by the Constitution,
but until it 1s altered no
legislation can be enacted
which infringes a fundamental
right. Returning to the
1llustration already given,
should Parliament legislate
to provide that in 211 criminal
trials an accused is presumed
to be guilty, the Courts can
strike down this legislation
as being ultra vires the
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Constitutions Where, however, In the Court of
Parliament has enacted no such Appeal of the
legislation, and a judge or Supreme Court
magistrate conducts a criminal of Judicature
trial on the assumption that an

accused 1is gresumed guilty, it No

is not the State which has in-

fringed a fundamental right but g%gg?ggg -
the functilonary concerned who has 1968, ’

ignored the common law of the lande (Contd. )
In the first illustration where “re
the State has legislated to over= Sir Kenneth

ride a fundamental right an Stoby,
application to the Court to have Chancellor,

the legislation declared invalid
as a breach of Article 10(2)(a)
is appropriate; in the second
illustration an appeal is the
Proper coursee

In the majority of emergent
territories the framers of their
respective consitutions placed
great emphasis on the provisions
contained therein for the pro-
tection of fundamental freedomse.
Despite the insertion of articles
protecting fundamental rights
very little d-siation has resulted
therefrom, at least in the
Caribbean. Although not responsible
for the lack of litigation the
decision of the Privy Council in
the Jamaican case of Director of

%&%L%i’m@w%_w
1967) 2 All E.R. 101 has done
much to clarify the position.
Subsection (8) of se. 26 of the

Jamaican Constitution enacts =

" Nothing contained in
any law in force immediately
before the appointed day
shall be held to be incon=
sistent with any of the
provisions of this chapter;
and nothing done under the
authority of any such law
shall be held to be done
in contravention of any
of these provisions.™
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The applicant, Nasrella, who had
been indicted for murder, had
been found not guilty of murder,
but the jury werein disagree~
ment as to the issue of man-
slaughter which had been left

to them by the judge. He sought
relief from the order of the
judge that he stand trial on

the issue of manslaughter at 10
the next sitting of the circuit
court and relie#l. on subsection

8 of section 20 of the Jamaican
Constitution which provides =

" No person who shows that
.he has been tried by any
competent court for a
crimingl offence and either
convicted or acquitted
shall again be tried for 20
that offence or for any
other offence of which he
could have been convicted
at the trial for that
offence seses'

In dealing with the pro-
tection afforded by the
sectiony Lord Devlin at page
165 of the report said =-

A1l the judges below 30
‘have treated it (section

20(8)) as declaring or

intended to declare the

common. law on the subjecte

Thelr Lordships agree.

It is unnecessary to resort

to implication for this

intendment, since the

Constitution itself ex-

pressly ensures ite 40
Whereas the general rule,

as 1s to be expected in

a Constitution and as is

here embodied in S, 2, is

that the provisions of

the Constitution should

prevail over other law, an

exception is made in Ch,IIlI,
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"This chaptery as their In the Court of
Lordships have already Appeal of the
noted, proceeds on the Supreme Court
presumption that the funda=- of Judicature
mental rights which it

covers are already secured Noa, 9

to the people of Jamalca by -
existing lawe The laws in g%gg?ﬁﬁz,

force are not to be subjected 1968,

to scrutiny in order to see

whether or not they conform (Contds ) e
to the precise terms of the Sir Kenneth
protective provisionse. The Stoby,
object of these provisions Chencellor.

is to ensure that no future
enactment shall in any

matter which the chapter
covers derogate from the
rights which at the coming
into force of the Constitution
the individual enjoyed."

Article 18(1)(a)(b) and (c) of
the Guysna Constitution is not dis=
similar to s. 26 of the Jamaican
Constitution so it follows that the
true purpose of the fundamental
rights provisions is to preclude
Parliament from legislating in
derogation of these rights. The
object was to enable the Courts to
declare legislation invalide It was
never intended that where no law
had been enacted in defiance of
fundamental rights, the normal
proceas of the Courts should be
superegeded,

I concede that the gquestion
with which this Court is concerned
is not whether there has been a
breach of a fundamental right but
whether the procedure adopted by the
appellant in applying to the Court
by way of originating motion for
an injunction against the Crown is
a procedure made possible by virtue
of the Constitution.

A summary of the appellantls
arguments is necessarye
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In the Court of Counsel submitted that the
Lppeal of the appellant could not issue a
Supreme Court writ because no coercive order
of Judicature by way of injunction or othen=
wise could be made against the
No. 6 Crown as the Queen cannot be
coerced in her own Courts, He
g%gg?ﬁgz - said all that could be obtained
1968 ? was & declaratory judgment, but
(Con%d ) as coercive relief was required 10
e/ and as this could be obtained
Siy Kenneth under 4Lrticle 19 of the Con-
Stoby, stitution an application was
Chancellor, mgde under that Lrticle, It

was further submitted that

article 19 authorises the

procedure by way of motiong

that the Rules of the Supreme

Court, 1955, do not apply teo
fundamental rights and if they 20
do, then under Order 2 he 1is

en%itled to come by way of

motion under the common lawe

So that this judgment
can proceed on agreed premises,
I must refer to the appellantts
affidavit in suppcrt of the
Motion to show the nature of
the relief asked by the appli=-

cant, Paragraphs 14, 15 and 30
17 of the appellantt!s affidavit
state:

" 14, I am advised

by Counsel and verily be=
lieve that the act of the
Government of Guyana by
compulsory acquisition and
taking of posscssion of part
of the property herein re-
ferred to without prompt pay=-
ment of adequate compensation
and causing the said land to 40
be used by contractors acting
for or on behalf of the )
Government or by the dircction
of the Govermment are respect=
ively violgtions of the
provisions of grticle 8

of the Constitution of



e

"Guyana providing protection In the Court of
from deprivation of propertys Appesl of the

I am further advised by Counsel Bupreme Court
that no other law permits the of Judicature
grant of an injunction or

other coercive order against No. 9

the Crowvn and that I have no

other means of redress than g%gg?iﬁg -
that vhereby I may meke appli- 1968 ?
cation to this Honourable Court (Con%d,).

pursuant to the provisions of

article 19 of the Constitution Sir Kenneth

of Guyanae Stoby, .

Chancellors

15s The Government of Guyana

intends to commence road

building operations forthwith

and unless restrained will

enter the land and will destroy

the growing crops thereon and

will deprive me of possession

thereof,

17. Wherefore I pray that in
exercise of powers vested in
this Honourable Court pursuant
to article 19 of the Constitution
of Guyana and in pursucnce of
any other law grant the relief
prayed in terms of the Notice
of Motion herein,"

The language of these paragraphs
is clear and unambiguousj the remedy
being sought is to restrain the Crown
from commencing the building of a
roade I stress this aspect because
in the Court below the application
was dismissed on the ground that
an originating motion waos not the
correct procedure in wvhich to
approach the Court under Article
19. In this Court the appeal pro=
ceeded on a somewhat broader basise
Argunment was addressed to us by
both sides on the assumption that
assuming the trial Jjudge to be wrong
in coming to the conclusion that a
Motion was an incorrect procedure,
nevertheless the remedy asked for
could not be granted by originating
motion or at alls If correct, this
argument disposes of the appeals
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No one questions the
correctness of the ststement
that an injunction is not
granted against the Crowm;
nor is it open to discussion
to assert that wvhere an
injunction is the remedy sought
in cases not involving funda=
mental rights, the established
procedure of our courts is
for a writ to be issued,

Where the mgtter is one of
urgency an ex parte originating
summons is filed supported

by an affidavit claiming an
interim order by way of
injunction, It is not unknown
for the interim order to be
made before the filing of

the writ providing counsel
undertakes to have the writ
filed forthwith, The procedure
after these preliminary steps
is too well known to Justify
recording it here, What the
appellant says is that the
legal system of Guyana has by
Article 19 of the Constitution
been divided into twoj the
relief under Article %9 {2)

i1s unlimited whereas the_relief
under our system of law in
exlstence before Independence
wes dependent on the common law
of England and on statulfe lawy
regulated by relevant rules of
the Supreme Court,.
to begin with Article 3 zs a
necessary concomitant to under-
standing Article 19 wvhich brings
into operation the second
dimension of our legal systems,

Article 3 is as followss-

" 3a UWhereas every
person in Guyana is entitled
to the fundamental rights
and freedoms of the
individual, that is to say,
the right, wvhatever his
racey place of nréigin,

We were urged
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" political opinions, colour, In the Court of

creed or sex; but subject Appeal of the

to respect for the rights Supreme Court

and freedoms of others of Judicature

and for the public interest, N

to each and all of the .

following, namely = Judgment =

6th Jurles

() life, liberty, 1968,
security of the person (Contde)e
3?dt£2elgagtectlon gtr Konnet

(b) freedom of conscilence, Chancellor,

of expression and of
assembly and associ-
ation; and

(c) protection for the
privacy of his home
and other property
and from deprivation
of property without
compensation,

the following provisions of
this chapter shall have
effect for the purpose of
affording protection to
those rights and freedoms
subject to such limitations
of that protection as are
contained in those pro-
visions, being limitations
designed to ensure that

the enjoyment of the said
rights and freedoms by any
individual does not
prejudice the rights and
freedoms of others or the
public intereste"

The vital words, according to the
submission, are "subject to such
limitations of that protection

as are contained in those pro-
Visionss seesssee does not pre-
Judice %he rights and freedoms of
others or the public interest's

I agree that Article 3 has a very
important bearing on all the funda=
mental rights and freedoms en=-
shrined in Articles 4 to 18,
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In the Court of But by no canon of construction can
Appeal of the it be said that Article 3 expressly
Supreme Court or by implication operates to chgnge
of Judicature or enlarge the common law of Guyanae
All that Article 3 means 1s that
Nos 9 despite the guarantee given under
Judgment - the Constitution for the inviola-
6th June bility of fundamental rights
1968 ? circumstances may arise where the
(Con%d ) rights of an individusl may have
oie to be curtailed in the public
Sir Kenneth interests Because of Article 3
Stoby, it was possible to introduce the
Chencellor, National Security Act providing

in certain cases for precventive
detention, Article 5, for ex-
ample, is concerned with the
protection of the right to per=
sonal liberty; it contains
clauses limiting those rights

in certain cases, S0 what Article
3 means is that the only limita-
tions on pegsonal freedom are

the limitations expressed in
Article 5 itself. It is not pos=-
sible to impose restrictions on
personal freedom other than the
restrictions permltted in Article

The other limb upon which
it was sought to project the
idea that the Constitution had
introduced into Guyana a juristic
approach hitherto unknown, was
Article 19 which Rcs already been
recorded; but I will repeat
some por%ions of 1t so that the
argument will not lose cogency
through the absence of sequences,

"19,(1) Subject to the
provisions of paragraph
(6) of this article,

1f any person alleges
that any of the pro-
visions of articles &
to 17 (inclusive) of
this Constitution has
been, is being or is
likely to be contra=
vened in relation to him
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"him (or in the case of a
.berson wvho is detained,
1f any other person
alleges such a contra-
vention in relztion to
the detained person),
then, ylthout preijudice
Lo any other pction with

respect to the same matter
which is lawfully avail-
able, that person (or

that other person)cgax

spply to the High Court
for redresss

(2) The High Court
shall have original juris=
diction =

(a) to hear and determine
any application made
by any person in
pursuance of the pre-
ceding paragraph;

(b) to determine any
questior. arising in
the case of any person
which is referred to
it in pursuance of the
next following para=
graph,

and make such orders, issue
such writs and give such
directions as it may con=
sider appropriate for the
purpose of enforcing or
securing the enforcenment

of any of the provisions

of articles 4 to 17 (in-
clusive) of this Conw-
stitutiong

Provided that the High
Cour t ci
its powers under thisgs
paragroph if it is satise-
i that ade te m S

T are or have been
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available to the person cole

cery under 7 other 7

f
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The words requiring interpre-
tation are "without prejudice
to any other action csseeses
may apply to the High Court
for redress™ in 19(1) and
"Progided that the High Court
shall not exercigse its powers
under this paragraph if it 1is
satisfied that adequate means
of redress are or have been
avalilable to the person cone-
cerned under any other law"
in 19(2)e I applaud the
ingenuity of the submission
but reject its vallditye.

The fact that an injunction
is not avagilable does not
mean that an applicant who
applies for redress can obe
tain a remedy unknown to the
lawe The redress which the
High Court can give to vine
dicate the fundamental rights
of a person whose rights are
being assailed must be legal
redresse The High Court is
not given power to legislate;
the powers it is given to
issue writs and give directions
it considers appropriate are
procedural powers to ensure
that its legael decisions

are carried oute A fundamen=
tal right is not o synonym
for legal chaos; protection
of the wronged is not accom=
plished by Jjudicial hysterila,

During the argument

frequent reference was made

to the Indian Constitution

in order to illustrate the way
in which the Indian Supreme
Court has brushed aside technie-
calities in order to safeguard
a citizen's fundamental rights.
Article 32 of the Constitution
of India says:
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#32,(1) The right to
move the Supreme Court by
appropriate proceedings for
the enforcement of the rights
conferred by this Part is
guaranteeds

(2) The Supreme
Court shall have power to issue
directions or orders or writs,
including writs in the nature
of habeas corpus, mandamus,
prohibitiony quo warranto and
certiorari, whichever may be
appropriate, for the enforce-
ment of any of the rights con-
ferred by this Parte

(3) Without
prejudice to the powers cone
ferred on the Sup reme Court
by Clauses (1) and (2),
Parlisment may by law empower
any other Court to exercise
within the local limits of
its jurisdiction 21l or any
of the powers exercilsable
by the Supreme Court under
clause (2),

(4) The right guar
guaranteedby this article
shall not be suspended ex=-
cept as otherwise provided
for by this Constitution,"

The fundamental rights are stated
in previous articles,

Referring to Article 32 Dr,
Ambedkar in the Constitutent
Assembly saidi-

WIf I was asked to name the
.particular article in the
Constitution as the most
important without which
this Constitution would

be a nullity, 1 could not
refer to any other article
except this one, It 1s the
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"wery soul of the Constitution
and the very heart of itee
eceone 10U 1s not that the
Supreme Court is left to be
invested with the power to
issue these writs by a law
to be made by the Legislature
at its sweet will. The
Constitution has invested
the Supreme Court with 10
these rights and these
writs unless and until the
Constitution itself is amene

dﬂdacao.ontoooooooo-ootoo"

Basu in his Commentary on the
Constitution of India says at pe
267 Vol, 23=

It is acknowledged on all

hands that a declarstion

of individual rights would 20
be an idle formality if

there is no effective means

to enforce them,",

fnd again at pe 267 Vol. 23~

n This clauge gives a very
wide Jjurisdiction to the

Supreme Court for the en-
forcement of the Fundamental
Rightse It not only eme-

powers the Supreme Court to 30
lssue the writs of lcheas
corpus,; mandamuss prohibi-

tiony quo warran%o and
certiorari as they are

known in England, but also
enables the Supreme Court

To devise dircctions,

orders or writs analogous

to the above, or ta im-

prove upon the above writs Lo
so as to avold their

technicel deficlencies,

if any; or to adapt them to
Indian circumstancese"

The same writer says this at ﬁ. 289
VOlo lom
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"(In England) the In the Court of
gfficacy of Injunction Appeal orf the
as a remedy for obtain- Supreme Court
ing judicial review of of Judicature
administrative action

has been narrowed cdown No

in Englend by the prin- -
ciple that an injunction Judgnent
(unlike a declaratory 1968 ?
action) is not available (Gon%d.).

against the Crown either
directly or by issuing it Sir Kenneth

against its servants, Stoby,
such relief has also Chancello

been specifically ex—
cepted also by the Crown
Proceedings Act, 1947
(se 21(1)§° An’injunc-
tion is not thus availe
able against any
Government department or
agency. Jlts use is
virtuelly restricted to
local authorities, or
statutory domestic tribu-
nals, or public corpor-
ationse

In India, the remedy
Qf perpetual injunction
is governed by statute,
the conditions being laid
down in ss. 54~56 of the
Sgecific Relief Act,
1

770

Its applicability
against gdministrative
action is rcstricted by
the provision in s, 56
(d) which corresponds
to the English rule
already scecen, It says
that =

'An injunction can-

.not be granted to
interfere with the

public duties of any
department of the

Central Government

or any State Government."
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In order to appreclate the
comments made above reference must
be made to Article 1 of the Con=
stitution of India. Article 1
(3) states:

"(3) The territory of India
shall comprise =

(a) the territories of
the Statess

(b) the Union territories
SpeCified in dooooes
the First Schedule;

(C) Qooooanopoo..oo.o.t.."

There is no distinction in
status between the States inter
se, DBut the Union territories
arce subject to legislation by
Parliament., Article 226 of
the Constitution of India is as
follows:

" 226, (1) Notwithstanding
anything in article 32,
every High Court shall
have power, throughout the
territories in relation to
which 1t exercises juris=—
diction, to issue to any
person or authority,; in-
cluding in gppropriate
cases any Government,
within those territories
directions, orders, or
writs, including writs in
the nature of habeas cor-
pus, mandamus, prohibition
quo warranto and certiorarl,
or any of them, for the en-
forcement of any of the
rights conferred by Part
111 and for any other pur=-
POSece

(2) The power con-
ferred on a High Court by
clause (1) shall not be in
derogation of the power con-
ferred on the Supreme Court
by Clause (2) of article 32,"

10
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This probably explains In the Court of
why an injunction was granted Appeal of the

in Kochunni v, State of Supreme Court

Madras (1959) S.C. 725, of Judicature

there being specific legise

lative power to do soe. Nos 9
Judgment e

The argument for
the appellant that Article ?’90188June,
19 (G9 introduced what was .

termed another dimension to (Contde)e.
our legal system must be Sir Kenneth
further examined in the Stoby,

light of the suggestion Chancellor,

that because the article
speaks of making such orders,
issuing such writs as may

be considered gppropriate

this language has in sone

way changed the nature of
prerogative writs. A few
illustrations will dispose of
this heresy. Mandamus is
usually addressed to an ine-
ferior court requiring it to
do soms particular thing

which appertains to the
Courtts function. It can

also apply in other circume
stancese Against a public
officer acting in contrae
vention of his public duty

and so on., But vhere Parlia-
ment signifies its intention
to enact g law which infringes
on a citizen's fundamental
rights, mandamus will not
issue to Parliament; after

the law 1s passed mandamus
may go to those public office=s
who have to enforce the lawe
Agaln, where a private individ=
unal selzes another's property
and refuses to pay adequate
compensgtion, mandsmus will
not lie against the private
individual as the writ does not
apply to such a persone
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What Article 19 means
when it says the High Court
may issue writs and give
directions for the purpose
of enforcing fundamental
rights is that the prerogative
writs may be edapted in a
sultable case to ensure the
carrying out of the Court!s
decisionj the first require-
ment is to decide whether the
writ is applicable then if
it is; no technical rule will
preclude its issue, 4in exam-
ple of this is Wazir Chand e
State of Himachal Pradesh
(1955) S.CeRs 408, The
Police seigzed goods from
the possession of a person
without any authority of law
in contravention of Article
31 (1) (Is)e Mandamus is
not used to dec¢lde a question
of title but what the Court
did was to lssue mandamus
directing the restoration of
the property anc leaving it
to the parties to settle the
question of title. The Court
did not change the law; 1t
did not arrogate to itself
a function never had; 1t
used mandamus to restore the
status quo ante without in-
fringing the basic principles
on which the writ is issued.

The police were public officers

to whom the writ is applicable
but the decision would have
been different in respect of

a private person not purport-
ing to act under a lawe

Certiorari is the writ
used to keep judicial and
quasi Jjudicial tribunals
within the limits of their
legal authoritye.
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In Luck ve Sharples 195% In the Court of

No. 9590 vhere a magistrate Appeal of the
exceeded his jurisdiction and Supreme Court
commlitted the applicant to of Judicature
prisony, the High Court issued
i grit of habeas corpus and No. 9

ater quashed the decision -
by certiorari even after the g%ﬁg?§2:
time for appealing had expired, 1968 !
because the magistrate had ex- (Con%d )
ceeded his jurisdiction., Had ere
a High Court judge exceeded Sir Kenneth
his jurisdiction and the time Stoby,
for appealing had passed, Chancellor,

another High Court judge could
not quash his decision by
certiorari. No matter what
fundamental right was involved
the Court would not have the
power to issue the writ of
certiorari or to adapt it or
to give directions. Article
19 has not gome that fare

The judicial writ of
Prohibition issues out of a
superior Court to an inferior
Court to prevent the inferior
Court usurping powers it does
not have. In Small ve Saul
and Saul (1965) W.I.Re 352
the Caribbean Court of ALppeal
held that the High Court had
no Jurisdiction to maintain
an action for damages arising
out of se¢ 26(1) of the Rent
Restrictions Ordinance; Cape
186, such a claim being main-
tainable only in the Magis-
trate!s Court. 4 judge who
assumes Jjurisdiction in
breach of the Ordinance cannot
have a writ of Prohibition
issued against hims The alleged
new dimension of law created by
Article 19 is circumscribed by
the historical realities of the
common law., The development
of the common law takes place
by giving a modern interpreta-
tion to principles of law
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enunciagted under circumstances
unknown and undreamt of at the
present time. The law of
negligence, the law of agency,
master and servant, the
relations of the Crown and

its servants, are all fruitful
fields for courageous and
intelligent improvement of
some of the unsatisfactory
features of the past. The
Court in exercising its funda=
mental rights Jjurisdiction can
play a vital part in clamour=
ing for a Crown Proceedings
4Lct, can frame orders and issue
practice directions relating
to procedure, can interpret
the fundamental rights in the
light of its own country's
problems but must draw the
line at mutilating the pre=-
rogative writs bequeathed to
us by the common lawe

The observations I have
made and the natire of the
relief asked for by the appel-
lant are sufficient to dis=
pose of this appeal. However,
considerable time was devoted
to the respondent!s submission
that even if, which is denied,
there was a violation of
Article 8 (G.), the question
1s whether procedure by
originating notice of motion
was the correct way of apply=
ing for redress under Article

19 (1),

The Solicitor General
submitted that the Rules of
the Supreme Court 1955 apply to
applications made under 4Lrticle
19 of the Constitution; that
Order 2 of these rules is: "Save
and except where proceedings
by way of petition or other=
wlse are prescribed or per=
mitted by any Ordinance, by the
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Common Law of this Colony,
by these Rules or by any
Rules of Gourt, any person
who seeks to enforce any
legal right against any
other person on or ggainst
any property shall do so by
a proceeding to be called
an action", and the words
"Commonn Law of this Colony"
mean Romgn Dutch common lawe
I will discuss this submissions
Article 19 (6) isi-

' (6) Parlizment may
make provision with
respect to the practice
and procedure =

(a) of the High Court
in relation to
the Jurisdiction
and powers conferred
upon it by or under
this article;

(b) of the High Court
and the Court of
Appeal in relation
to appeals to the
Court of Appeal
from decisions of
the High Court in
the exercise of
such Jurisdictiong

(¢) of subordinate
courts in relation
to references to the
High Court under -
paragraph (3) of this
article;

including provision with
respect to the time within
which any application,
reference or appeal shall
or may be made or brought;
and, subject to any pro=
vision so made, provision

mgy be made with respect to

the matters aforesaid by
rules of courte"
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Parliament has not mgde gny
provision, Since this is so,
counsel for the appellant con-
tends that the Article itself
authorises the procedure by
motion and we do not have to

look for guldance to the Rules

of Court, I disagree. The
Article authorises an appli-
cation to the Court., But the 10
procedure for applying to

the Court is regulated by Rules

of Court; the mgnner in which

this came about is germane

to the point under discussione

The Judicature Lct of 1873

(UuK,) defined an action as

"a civil proceeding commenced

by writ, or in such other

manner as may be prescribed 20
by rules of Court," 4is a

result of this and_the 1875 Act,
rules of court regulating the
procedure in the High Court

were made, In 1893 there was
enacted in the then Colony of
British Guiana a Supreme Court
Ordinance, S, ?‘ (1) of that
Ordinance was: "The practice

and procedure of the Court in 30
its general civil jurisdiction
shall be regulated by this
Ordinance and by the Rules,

and where no provision is made

by this Ordinance, by the

Rules, or by any other statute

the existing practice and
procedure shall remain in force.",
which is similar to s. 44(1)

of the Supzreme Court Ordinance, Lo
Cap. 7 enacted in 1915 Se

Y4(1) (a) providesse

" 4l (1) The practice
_and procedure of the Court =

(a) in its general
civil jurisdiction
shall be regulated
by this Ordinance
and by rules of
court, and where no 50
provision is made
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n by this Ordinance, In the Court of

by rules of court, Lppeal of the
or by any other Supreme Court
statute; the exist= of Judicature

ing practice and
procedure shall No. 9
remain in forceg"

gudgment =
4fter the 1893 Ordinance 1;28June,
was passed Rules of the Supreme (Con%d.).

Court 1893 were mades Oe 1 ro 3 Of
the 1893 rules was: "iny inhabitant Sir Xenneth
of the Colony acting in his own Stoby,
right, or in the right of another, Chancellor,
who seeks to enforce a right to

legal relief against some other

person or against a res, as a

plantation or a ship, shall do so

by means of an actione A4n action

shall be begun by filing a claim

with the Registrar." In Winter v,

Black (1896 LQROB.G. 22 the Court

held that as a result of this rule

the only way to approach the Court

was by action and not by petition

as was previously done in certain
applications to the Jourt, But in
Henriques v, Henriques (1897) 7

LeRe¢BoeGe 101 the Court held that

Winter v, Black was wrongly decided

and despite 0. 1 re 3 of the 1893

rules relief could be obtained by

petition, In the course of his

decision Atkinson C,J. pointed out

that from 1855 to 1893 (when the

Supreme Court Ordinance was passed)

the Court's procedure was regulated

by a Manner of Proceeding Ordinance

(No, 5 of 1855) and the practice

and procedure recorded by Roman

Dutch writers. The learned Chief

Justice also referred to the fact

that Ordinance 1 of 1897 had amended

se 51(1l) of 7 of 1893 substituting
therefor, the following:=-
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n The practice and procedure

of the Court in its general

civil jurisdiction shall be
regulated by this Ordinance and

Tthe Rules made thereunder,

and in matters in respect of

which no provision is made by

the same, shall be reogulated

as far as may be by the

practice and procedure followed 10
in respect of the like matters

in England under the Judicature
Lcts and the rules made there=
under in force for the time

being, and where no such

procedure is applicable, then

by the practice and procedure
which was followed at the date

of the coming into operation

of this Ordinance," 20

He then concluded that the Rules
of Court 1893, and in particular
0, 1 re 3, were controlled and
limited by all the provisions of
the Ordinance (7 of 1893) and
the procedure by way of petition
was still valid,

The next step is that the
Rules of Court were made in
1900, 0, 2 re 1 uses the same 30
language of 0, 1 Fs 3 of the 1893
I‘U.les. In. 19107 Oo 2 of the
1900 rules was amended to read
thus s=

"1, Save and except where
proceeding by way of
petition or otherwise is
prescribed or permitted

by any Ordinance or Rules
of Court or by the Common 40
Law of this Colony, any
person who secks to en=
force any legal right
against any other person

or against property shall
do so by a proceeding to be
called an actione"
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So the Solicitor General contends In the Court of
that having regard to the History Appeal of the

of our rules and the decision Supreme Court
in Henriques v, Henriques of Judicature
(supra), the reference to the

comﬁon aw in tge 1910 rules was N

to Roman Dutch Common Law and

nothing has taken place to gilve g%%g?igZ"
the same words a different meaning 1968 ?
in the 1955 rulese The relevant (Con%d )
1955 rule 1s 0, 25 exactly the o/e
same as in 1910 wherey; as 1 Sir Kenneth
have shown, the common law of Stobys

the Colony meant Roman Dutch Chancellor.

Common Lawe

But, indeed, a great deal
has taken places On the lst
January, 1917, the Civil Law of
British Gulana Ordinance came
into ®rce, The common law of
the Colony became the common law
of England. The Judiciary was
not unaffected by this changes
While before 1917 the judges of
British Guiana were not only
trained in Roman Dutch Law, but
steeped in its traditions, later
judges sought to engraft on what
remained of Roman Dutch law the
principles of English common law
and the procedure of English
Couirts as regulated by existing
English rules of Court. In
1932 Mr, Justice Savory was
appointed from Trinidad. He
immediately saw the weakness of
the 1900 Rules in relation to
the law as 1t had to be inter-
preted, and the unsatisfactory
nature of a petition for certain
applications in chambers, He
resolutely set himself to amend
the 1900 rules. Order 41 was
introduced providing for business
in Chambers; the English rules
were used as a model and provision
made for Summonses and Motionsge
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When the 1900 rules as
amended in 1910, 1916, 1920,
1925, 1932, 1947, 1948 and 1954
were completely revoked by the
1955 rules, the rule making
authority of 1955 retained the
language of O, 2 of the 1910
rules in O, 2 of the 1955
rules.s In 1910 the common law
of the Colony was Roman Dutch, 10
in 1955 the common law of the
Colony was Englishe Even so,
the Solicitor General urges,
the true meaning of 0, 2 of
the 1955 Rules is not so
easily ascertailneds He ad-
varts to se 44 (1) of Cape 7
and recalls that the section
deals with the practice and
procedure of the Court and 20
stipulates for following existe
ing practice and procedure
where the rules are silent,
Existing procedure in 1915
when Cape 7 was cenacted was
Roman Dutch, I see no
difficulty in rejecting the
view points S 44(1) Cap. 7
1s specifically concerned
about those areas of our daw un- 30
touched by rules of Courte
Rule 2 of the 1955 rules per-
mits proceedings to he taken
other than by action if among
other things the common law of
England permits it,; consequently
there is no need to enquire about
the 1915 existing procedure, ©Se
44 (1) Cape 7 probably provides
for those areas of our law unknown 40
to the English common law, for
example, opposition actions, parate
execution, and so on where no rules
are applicable, and as no English
common law could apply, the pro-
cedure to be followed would be
the procedure existing in 1915,
O 1 re 3 applying the English
rules where the 1955 Rules are
silent, is also relevante See my 20
own decision in Coghlan v, Vieira
(1958) LeRoBoGe 108 at ppell8~120e
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The analysis I have under= In the Court of

taken does not conclude the Appeal of the
topic as to whether a motion Supreme Court
is the proper way to approach of Judicabure
the Court under Article 19, In

re Meister, Lucius and Bruning No, 9

Limited (1914%) W.N. 390 ; -
Warrington, J. said that he Judenent
had no_doubt that where an Act Cogg. e
of Parliament saild that an (Con%d )
application might be made to e/e
the court that application might 4 Sir Kenneth-
be made by motion, In the common St

law courts before the passing of  Chsncellore
the Judicature Act the only mode

by which the Court was approached

otherwise than by the issue of

a writ was by a motion, In the

High Court of Chancery it was

quite true that the summary

mode of proceeding was ususlly

by petitioh; but his lordship

Saw no reason, and he had spoken

to all the Jjudges of the Chancery

Diwliaion except one whom he had

not been ghble to seey, and also

to the Master of the Rolls, and

they all agreed wich him that in

such a case as the present, where

the act merely provided for an

application and did not say in

what form that application was to

be made, as a matter of procedure

it migh% be made in any way in

which the court could be approachede

There was no question about it

that the Court could be, and fre-

quently wasyapproached by

originating motione

Oe 5 re 5 of the 1962 Rules
of the Supreme Court nullified
that decision by providing that
"Proceedings may be begun by
petition or motion ify; but only
if, by these Rules or by or
under any Act the proceedings in
guestion are required or authorised
to be so begun's
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If; as I think it doesy, 0, 2
of the 1955 Rules (Go.) means that
motions are permissible in Guyana
in those cases where notions
were permitted at Common Law,
then O, 5- T 5 1962 (UoK.) does
not affect the point. In
Collymore and Abraham v, The
Attorney General of Trinidad the
applicants moved the Court by 10
Motion to have the Industrial
Stabilisation Act 1965 (T,)
declared invalid. No objection
to the procedure was taken,

I have come to the conclusion
that under Article 19 an
originating motion can be filed -

(a) where Parliament has en-
acted legilislation which the
applicant claims is ultra vlres 20
the Constitutiong

(b) where the applicant
desires one of the prerogative
writse

On the other hand an action
i1s the proper way of obtaining
an injunction if such a remedy
is availables Where Parliament
has violated no constitutional
provision an individual, who 30
claims that the Crown has deprived
him of a fundamental right al=
though the Crown is not acting
under an invalid law, must pro=
ceed by way of a declaratory
action., A declaration cannot
be made ¢on motion except where a
specific law is attacked in order
to haye it struck down.

I should add that analegies 4O
drawn from the Constitution
of India must be carefully ex-
amined not only because of
Article 226 (I.) already re-
ferred to, but by virtue of the
fact that rules of their Supreme
Court have authorised the procedure
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of bringing a petition to have In the Court of
all issues of fundamental rights <£ppeal of the
settled, Supreme Court

of Judicature

In g conflict between
the citizen and the Crown the Nos 9
Courts can do no more than

decide the issues in the same g%%g?ﬁgg =

way as an lssue between citizen 1968 ?

and citizen is decidedy that is, (Contds)

according to the prevailing lawe ese
Sir Kenneth

I would dismiss the appeale. §Lghx,
I would also have ordered each
party to bear its own costs
here and in the Court below, but
in view of the judgment of
Luckhooy Je¢hA.; whose decision
I have had the opportunity of
readingy 1 agree that costs
should be as proposed by him,

Dated this 6th day of
JUIle, 19680

KENNETH S. STOBY
CHANCELLOR.

DENDUM &

The day after judgment
was delivered in this appeal
counsel for the appellant su%—
mitted the case of Carlic ve
The Queen and Minister of Man-
power and Immigration (1968) 65
DeLeRe This was a case where an
act of Parliament authorised the
appropriate functionzry to deport
persons from Canada. Canadian
citizens and persons domiciled in
Canada for 5 years could not be
deported. A deportation order was
made against Carlice He brought
an action, not a motion, against
the Queen and the Minis%er claime
ing an injunction restraining his
deportation on the ground he was
domiciled in Canada for 5 yearss
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The Crown filed a Motion claime

ing that an injunction could

not be granted against the

Queens' The Court in refusing

to strike out the action ob-

served that 1f Carlicls con-

tention was correct, then if

ah injunction was granted against
the Queen and the Minister and

the officer responsible for 10
deportation, it was the Minister

and the appropriate officer whowould
have to refrain from acting on

the deportation order,

The appellant did not file
an action for a declaration
that compensation was payable
under the Public Lands Acquisition
Ordinance Cap. 1790

KENNETH S. STOBY 20
CHANCELLOR,

H
LUCKHOO, J.At

Under a Development Programme
for Guyana the construction of s
stretech of road for 47 miles to
link Atkinson Field with the
bauxite town of Mackenzie was
approved by the Legislature.
This operation involved the
utilisation of lands of the de=~ 30
ceasedy, William Arnold Jaundoo,
as the commencement point for
that road, and construction
operations were due to commence on
the 28th July, 1966,

The Government of Guyana,
without admitting legal liability
to pay compensation, was not
averse to the principle of so doing
and for this purpocse a Committee 40
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was gppointeds The Permanent
Secretary of the Ministry of
Works and Hydraulics, on the
11th July, 1966, by letter in-
formed the appellanttls legal
representative "that the
Compensation Committeels gssess=
ment of compensation due to the
astate of W.A. Jaundoo, deceased,
will not be available before
September 1966 (subject to
ratification by the Cabinet
before payment is effected)."

This the appellant did not
find satisfactory. She was
anxious, on advice received,
to have the question of com=
pensation dealt with before the
property was usedes ©She thought
that compensation should be in
the vieinity of $250,000, on
the assumption that the road
would pass through a sandpit and
so deprive the estate of a
valuagble source of revenue;
and wanted this question to be
~.ttled as well as that re-

ating to the quantity of crops
on the land at the time,

The Chief Engineer, Philip
Anderson Allsopp, attached to
the above Ministry did not know
whether the preposed road would
pass through that sandpit. He
challenged the applicant!s
estimate of the value of _the
sandpit and quantity of crops on
the land, and considered her de-
mand irreconcilable with the
fact that for estate duty pur-
poses the entire estate was
valued on 30th October, 1965,
in the gross sum of $85,707.22,
while the whole of the deceased!s
property through which the road.
was to pass was placed at $40,000,
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Steps were beilng taken, he said,

to the knowledge of the appellant,
to compensate the estate on an

ex gratia basis for any crops which
on .an examination may be Hund
likely to be lost through the con-
struction of the road,

But the appellant was firm
in her desire to prevent any
attempt to use the land as contem= 10
plated by the Ministry of Works
and Hydraulies without the conw
clusion of satisfactory arragements
with her as to the payment of
compansation etc, When this
prospect seemed unattainable, she
sought the intervention of the
CourtyStop a likely contravention
of her rights under the Constitution
of Guyana, which came into forge 20
on the 26th May, 1966 (and which
will be subsequently referred to as
"the Constitution!),

This was opposed on the grounds
which will be stated later, and
the irrelevant consideration was
put forward fhat any delay would
involve grave damage to the ime-
plementation of the entire road
programme with resulting prejudice 30
to the economic development of the
Country and serious financial loss
to the Government and its contractorse

When the matter came before
the Court on 28th July, 1966
(the day on which operations were
due to commence), Bollers, C.J.,
had before him an origina%ing
motion supported by affidavit,
with notice to the Attorney General 50
who opposed the motion, also sup=
ported by affidavit,

The attack on the motion
consisted of the following ob=
jections, namely, that the pro=-
cedure adopted in moving the
Court was unknown to the law of
Guyana and a nullity, that the
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Court was without Juris=-
diction to entertain the
motion or to grant any of
the reliefs sought; and that
there was no entitlement to
any of those reliefse

The reliefs sought
in the motion weres

(1 That the Government
of Guyana be restrained
from commencing or
continuing road=builde=
ing operations either
by themselves or by
persons employed by
them for that purpose
on the property in
question unless the
payment of adequate
compensation in the
sum of $250,000 or
such other sum as the
Court may consider
just, is paild to the
appellant,.

(2) That payment be made by
the Government of Guyana
to the appellant promptly
of such compensation as
may be assessed by the
Court bhecause of the
acquisition of that
land, and

(3) That an Order be made
for a survey to be
undertaken on behalf
of the applicant and
the Government of
Guyanay jointly, of
crops growing on the
sald property, with
the right of %he
representatives of the
applicant and the
Government of Guyana to
submit separate reports
to the Courte
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The Solicitor General,

for the Attorney General, without

prejudice to any further points
that may be raised by him, sub=
mitted that the application by
way of notice of originating
motion was in the circumstances
not the correct procedure by
which the applicant could
approachethe Court for redress
for breach of fundamental
rights under Arts. 19 of the
Constitution of Guyana. He
urged that it was clear that
the application had been made
under Arte 19 in respect of

a breach of g fundamental right
or rights, as 1s provided for
in 4rte 8 and that as a result
thereof the Rules of the Supreme
Courty 1955, of Guyana, were
applicable, in which case those
rules did not provide for an
application, by way of origina=-
ting motlon, but laid dowm that
the procedure should be by way
of an action to be commenced
by a writ of summonse.

This submission found
favour with the Court, and the
application was dismissede

In the course of reply-
ing to this successful presen-
tation, Dr, Ramsahoye argued
that if proceedings were
commenced by writ of summons,
no coercive order by way of
an injunction or otherwise
could be made ageinst the
Crown becausc the Quccn
cannot be coerced in her own
Courts, and that all the
applicent could get if an
action was brought was a
declaratory Jjudgment against
the Crown by way of the Dyson
procedure, He further submitted
that 1if any coercive relief was
to be obtained against the
Crown, it would have to be
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obtained under Art. 19(2) of
the Constitution. He stressed
that 1t could never have been
contemplated that a procedure
by way of writ of summons for
a declaratory judgment could
protect fundamental rights,
because in an action only a
bare declaration could be made,
and no order to assess or pay
compensation could be made
against the Crown, This argu-~

ment even found its way in the

appellant!s affidavit support=-
ing her motion when she swore:

"I am advised by
Counsel that no other law
permits the grant of an
injunction or other comrcive
order against the Crown
and that I have no other
means of redress than
that whereby I may make
application to this honour-
able Court pursuant to the
provisions of Arte 19 of
the Constitution of Guyanae™"

The learned Chief Justice,

howevery was only willing to pro-
nounce upon the correctness of the
procedure adopted and not upon the
Jjurisdiction of the High Court %o
grant coercive relief against the
Crown, and left that question

severely alone when he saide

"Without presuming to
enquire into the submission
of counsel for the appellant
that or a wrlt no coercive
order by way of an injunce
tion or otherwise can be made
against the Crown because the

Queen camnot be coerced in her

own Courts and that all the
individual can obtain is a
declaratory judgment against
the Crown, I am of the view
that the procedure adopted by
way of notice ofariginating
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"motion must be justi-
fied by the Rules of
the Supreme Court
the applicant mus% show
affirmgtively that such
proceedings are within
his competence, This
the applicant has falled
to do, and I therefore
cannot entertain the
application,™

In this appeal the Court was
asked for an order directing that
the land ought not to be tzken
unless compensation is assessed
and paid to the appellant by the
Government of Guyana in respect
of the land sought to be acquired
by them sesesess together with all
such orders and directions and
the grant of such writs as will
guarantee for the appellant
the rights conferred by Art. 8
of the Constitution, for it
was argued on behalf of the
appellant (and equally contested
by the Solicitor ueneral in
opposition) that there was
Jurisdiction for the learned
Chief Justice to have made the
restraining orders requested
in the application and grant
"coercive remedies against the
Crovn" under Article 19,

I therefore feel justified
in considering not only the
question whether the High Court
erred in holding that an appli-
cation could not be made by
originating notice of motion for
relief under Art. 19 but the
further question whether an
injunction or other coercive
order could be made against
the Crown under Art., 19 of the
Constitution,
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I will first deal with In the Court of
the procedural gquestion before Appeal of the
considering that of Jjuris- Supreme Court
diction. of Judicature

One normally resorts to No, 9

the Rules of the Supreme Court

1955, for guidance when any ? 6%ﬁd§ﬁ§2t -
issue of procedure arises,in 1968 ?
the High Court except, of course, (Con%d )
there are other rules appli= s/e
cabley; which is not so in this Luckhoo, Jshe
case, No argument raised con- (Contde)e
vinces me to the contrarye

In fact, L find it obligatory

so to do, and so immediate

resort must be had to that

rule dealing with the commence-

ment of proceedings, that is,

Order 2, It is as follows:

"Save and except
where proceedings by way
of petition or otherwise
are prescribed or per=
mitted by any Ordinance,
by the common law of
this Colony, by these
rules; or by any rules
of Court, any person who
seeks to enforce any
legal right against any
other person or against
any property shall do so
by a proceeding to be
called an action,™

The learned Chief Justice,
after analysing this rule, did
not find Justification under
it for the procedure adopted,
and so was left with the con-
clusion that the proceedings
had to be by way of action,
which under Order 3 re 1 had to
be 'commenced by a writ of
sumnons", He proceeded then to
hold:
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That the application by
way of notice of
origingting motion was
wholly misconceived,
was neither prescribed
nor permitted by any
statute or rule of Court,
or by the Rules of the
Supreme Court, or at
common law, and alto-
gether unauthorised,
and that the applicant
was not entitled to
apply by that means for
The redress claimed,

That an injunction will
generally be granted
only after a writ of
summons has been 1ssueds
and where the substantial
object of the plaintiff
is to ewmberbein an injunce
tion he should endorse
his writ with a clain
therefor, That it was
only in cases where the
Court would grant an
interim order in the
nature of an injunction
that the application may
be made on summons to

a Judge in chambers or

on motion - and, unless
&X parte, would be made
on notice and the notice
mist be intituled 'in
that action's (Referring
to Halsbhury!s Laws of
England, 3rd Ed., Vole
21, at pages 410=k1l),

What must now be determined is:

Are these conclusions sound and
maintainable when reliefs under

Art, 19, including the substantive

remedy of injunction, are sought
by originating motion for the
alleged breach of a fundamental

right in the deprivation of property?

10

20

30



10

20

30

1036

This right is protected amongst
a number of constitutional
rights guaranteed in the
Constitution in the protec-
tion of fundamental rights

and freedoms of the individual
within Articles 4% to 17. At
Arte, 8 it is proclaimed as
follows:

"(1) ©No property of
any description shall
be compulsorily taken
possession ofy and

no interest in or

right over property

of any description
shall be compulsorily
acquired, except by

or under the authority
of a written law and
where provision apply=
ing to that acquisition
or taking of possession
is made by a written
law -

(a) requiring the
prompt paynment
of adequate
compensation;
and

(b) giving to any
person claiming
such compensation
a right of accessy
either directly
or by way of
appeal, for the
determination
of his interest
in or right over
the property and
the amount of
compensation
to the High Gourt."
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When there is a failure to comply
with this article, and others of
the like, be it on the part of
Government or otherwise, that
contravention creates a legal
right to apply for a legal remedy
to protect, safeguard, and enforce,
what must be sacred to the subject
and ought to be within the com-
petence of the Constitution to
guarantee,

Within the confines of Art,
19 lies the responsibility for
this most exacting task. IT
confers on the High Court
original jurisdiction " to hear
and to determine any application
made by any person" who alleges
a contravention or likely con=-
travention thereof, and gives
power to the Court to make
"such orders, issue such writs
and give such directions as it
may consider appropriate for the
purpose of enforcing or securing
the enforcement!” of this rights

Parliament, although bequeathed
that power by tne Constitution,
has yet to meke provision with
respect to the practice and
procedure pertaining to the en-
forcement of the protective
provisions of Arte 19; neither
have rules of Court been made
with that end in view., If I
may take the liberty and
opportunity of commenting, it
would seem that the task of
fulfilling in some measure this
obligation should not be left
unattended for too long.

Now for an examination of
Order 2 (G) on the procedural
agpecte If that Order is to be
authority for the procedure
adopted by way of originating
motion, then such a procedure
mist be M"prescribed or permitted®

10

20

30



10

20

30

105.

by the cc¢mmon law of this In the Court of

Country, When this Order came  &Appeal of the

into force, the common law Supreme Court

of this country (subject to of Judicature

specific reservations) was the

common law of England and was Noe. 9

so since 1917 when section 3 -

(b) of the Civil Law Ordinance, Judgment

Cape 2; provided thats 1968, i
(Contde)e

"The common law of the
Colony shall be the LE&K%QQ&.Q&%&
common law of England as Contde)e
at the date aforesaild
including therewith the
docirines of equity as
then administered or at
any time hereafter ad-
ministered by Courts of
Justice in England, and
the Supreme Ccurt shall
adminlster the doctrines
of equity in the same
manner as the High Court
of Justice in England
adnministers them at the
date aforesaid or at any
time hereafter,"

No doubt it was this
importation of such a substantial
portion of the English commonlaw
as part of our laws which
inspired the recognition and
acceptance of proceedings pres=—
gribed by the commonlaw, for
certain remedies, or permitted
to be used, as a way of pro-—
cedure, Two distinct concepts
here emerge, viz. the sanction
of procedure which is fixed or
laid down by the commonlaw be-
cause of the subject-matter of
the proceedings and the other,
when the subject-mgtter is 1me
material; but the authority for
use arises from the nature of the
proceedings snd the circumstances
in which it is taken.



In the Court of
Appeal of the
Supreme Court
of Judicature

No. 9

Judgment =
6th June,
1968,
(Contd. ) 8

o) o
Contd. P

106,

William Tidd in hils
admirable book on the P
of Courts of King'!g B%gcg ?QQ
Common P y vol. 1 (102
refers to that elegant writer
on the Law snd Constitution
of England, Wynne, who in his
Eunon, Dial-; VOl. 2.5 Art, 269
recorded in the distant past,
sald even of those days, 10

"The application
to a Court is called a
motion,; and the Order made
by a Court on any motion
when drawn into form by
any officer is called a
rule."

Motions were not necessarily
connected with any suit. There
were motions such as to set 20
aside an annuity, to deliver up
securities to be cancelled; to
strike an gttorney off the roll
for misconduct, etce The object
of a motion was to seek for a
rule or order which was either
granted or refused, and, if
granted, was either made a rule
absolute in the first instance
or only to show cause or, as it 30
is commonly called, a rule
nisi, that is; unless cause be
shown to the contrary which is
afterwards on a subsequent
motion, it is either made
absolute or discharged.

The commonlaw prescribed

that motions should be used

when seeking rules for the

grant of prerogative writs, 40
as 1t also permitted motions

to be used in making appli~-

cations under statutes where

there is no set procedure,
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A case which prominently In the Court of

illustrates how the common-
law sanctioned the employe
ment of motions in certain
circumstances, is that of
Re Meister. Lucius d

B in Lt [ l9l 31 T.L'Rl
2§. There, section 3 of the
Trading with the Enemy Act,
1914, provided "that the Board
of Trade may apply to the High
Court for the appointment of

a controller of the firm or
company and the High Court
shall have power to apPoint
such a controller etco

The first question which
arose was how and in what
manner the application ought
to be made. The appli-
cation was at first made by
petition, but, on the question
being ralsed; Warrington,

Jc’ sald:

"The present
applicatior is made by
petition as it had been
suggested to the Board
of Trade that in as
much as the application
is made to the Chancery
Divisiorjand in as much
as according to the old
practice of the High
Court all Chancery
summary applications @
not in suit were
usually, if not uni-
versally, made by
petition ex gbundante
cautels, it would be
safer to proceed by
petition, But it is
obvious that there are
many cases which may
arise in which the
procedure by petition,
which is somewhat cume=
bersome and which in-
volves some considerable
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Bdelay would be an ine

appropriate and incon=-
venient mode of pro=-
ceeding and accordingly
I have been asked to

say what, in my opinion,
is the procedure which
may be adopted under the
provisions of this Act
if the Board of Trade
should in any particular
case be advised not to
proceed by petition,

I have no doubt myself
that where an Act of
Parliament says that

an application may be
made to the Court,

that application may

be made by motion, In
the commonlaw Courts,
before the passing of
the Judicature Act,

the only mode by which
the Court was approached
otherwise than by the
issue of a writ was by

a motion, In the High
Court of Chancery it

is quite true that the
summary mode of pro=
ceeding wags usually by
petition, but I see no
reason = and I have
spoken to all my
brothers in this division
except one, I think, whom
I have not been able %o
see, and also to the
Mas%er of the Rolls =
and they all agree with
me that in such a case
as the present where the
Act merely provides for
an application and does
not say in what form that

application is to be made,

as a matter of procedure

it may be made in any way
in which the Court can be
approached, Now there is
no question about it that
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"the Court can be In the Court of
and frequently is Appeal of the
approached by Supreme Court
originating motione" of Judicature

I am satisfied that what Nos, 9

has been said by Warrington -
Je; constitutes well-established goasment
practice at commonlaw where 1968 ?
the use of motions was sanc- (Con%d )
tioned because it was a ¢
desirable form of procecdures ckhoo, J
which provided a convenient Contdelo .

and expeditious way of
approaching the Court where
such applications were ree
guired to be madee

The Meister agg was

approved in Plerr g Vo Mbanefo

Part iI, De 4336 The appel=
lant in that case caused an
originating summons to be
issued in respect of some
alleged contravention of
rights which he c¢lzimed to
have under the Constitution
of Trinidad and Iobago. A
Judge in Chambers dismissed
it on the ground that he was
not entitled to proceed by
way of originating summons
for the redress claimed,
This decision was upheld by
the Trinidad Court of Appeals
Ihe value of the decision
here lies not so much in

the condemnation of the pro-
cedure adopted, but in the
affirmation that the appli=-
cation should have been made
by way of originating motion,

Section 6 (1) and (2)
of the Trinidad and Tobago
Constitution corresponds
very closely and in some
respects is ildentical to our
Art, 19 (1) (a) and (b) deal=-
ing with the enforcement of
protective provisions. The
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right to apply to the High
Court in its originsl juris-
Qiction for redress is granted

in
to
to
at

equal terms, with nothing
indicate the way of approach
the Court, Wooding, C.Je,
page 436 saids

"Tn this case the
appellant made it abun=
dantly clear both in his
originating summons and
in his submission before
us that he is claiming
redress under section 6
(1) of the Constitution
e9000000 So far as material,
it reads as follows:

".....That if any
person alleges that
any of the pro-
visions of the
foregoing section
coovse of this
Constitution has
been, 1s being, or
is likely fto be
contravened in re-
lation to him then
ssse that person
may apply to the
High Court for
redresse ¥

It will, however, be
observed that the subsection
does not prescribe the
means by which a claimant
for redress should apply,
it simply says that he

may apply to the High
Court, How then was it
contemplated that the
application should be made?
A 1like question arose in

Re Meister, Lucius, & Bruning,
Ltde, in which the Board of

Trade applied by petition
to the High Court in England
for the appointment of a
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Ueontroller of a company In the Court of

in circumstances Appeal of the

predicated by section Supreme Court

3 of the Trading with of.Judicature

the Enemy Act, 191k,

That section was no more No.. .9

speaking than ours on

the mode of applylng which g%gg?ggt .

it had in mind." s
1968,
(Contde)e

After referring to the pass-
age already quoted from ngg%gg, J.%.
Warrington, Je's judgment, Contde)e
on his general observations

on the practice to be adopted,

the learned Chief Justice pro-
ceededs

"It will be observed
that Warrington, J., did
not refer in any manner
expressly to the procedure
by way of originating
summons, and that he inti-
mated that the application
might be made in any way
in which the Court may be
approachede A:cordlmiy
although Re Meist

_Q_ﬂ§;§~§£_&§
t, ity for what i 0

the usual procedure by way
o originsgtin 0LiONecsee

it does not necessarily

rule out as incompetent

or impermissible the pro-
cedure by way or originating
summons, but, as we saild
earliery, the express sanction
of a statute or a rule of
Court is essential if pro-
ceedings are commenced in

the High Court by summons,™

Bollersy; CoeJs, in not follow-
ing that case thought that the
attention of the leamed Judges
there was never drawn to the new
English Order 5, He said further:
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"We here are not aware
of the Rules of the Supreme
Court, Trinidade. The result
of this case may therefore
be misleading, and 1 dis=-
regard it,"

The Judges of the Trinidad Court
of Appeal did have the new
English Order 5 before them,

as the report itself shows,

but, in any event, whether they
did or did not, those rules had
nothing to do with the estab~
lished principle which was

being affirmed, as the practice

of commcnlaw in utilising motions
for movement to the Courts, Rules

of Court are not staticy they
are always being subjected to
the buffets of change, Al-
though Order 5 r, 5 in 1962
may have changed the scope of
the use of motions in England
previously obtaining, it
certainly cannot nor did affect
or change the rule of practice
at commonlawe Well=established
rules at commonlaw are of an
enduring character; and, their
permanency is not easily digse=
lodgeds. The English commonlaw
practice of originating motion
was found to be pertinent for
use in Trinidad in the context
of their Constitution as, in-
deed, it appears to mey to be
most appropriate, in this
Country, for ours. Rules of
Court may supersede the common-
law, but they cannot and do not
pre%end to alter the substance
of what the commonlaw settles,
at practice or otherwise,

When Bollers,; C.Ja., held
that originating motion did
not fall within any of the
excepted categories of Order
2y he concluded that the
mode of procedure under that
Order was by action to be
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commenced by writ of summonse In the Court of
With the greatest respecty Appeal of the
I cannot comprehend how the Supreme Court
true purpose of making appli=~ of Judicature

cations under Art, 19 could be

seryed by commencing such No. 9
proceedings by writ of sume Judgment =
fIoNSe 6th June,
That article was in effect %ggg% a.)
4]

establishing a new juris-

diction in a different sphere ng%ggg%~g?é&
of legal movement; 1ts set Contde)e
purpose will never be appre=

ckated until the limitation

appearing in the proviso to

Arte 19 %2) sets in relief

and under=scores its dominant

features,

It provides:

"That the High Court shall
not exercise its powers
under this paragraph, if

1t is satisfied that
adequate means of redress
are or have been avail=-

able to the pcrson con-
cerned under any other lave"

It would then appear that manie-
fest requisites within the frame-
work of this special original
jurisdiction, would be, easy
and ready access to the Courts;
swift, adequate and imperative
remedies to applicants deser-
ving of such grants; due ob=
servance of the necessity to
avold delays where urgency is
written over the face of the
application; and an unremitting
zeal to preserve the letter and
spirit of what was intended to
be protectede

An action appears to me to
be the very antithesis of the
procedure here contemplateds
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It would be ill-tuned to serve
the real needs of Art, 19, if it
is not Incongruous, cumbersone
and inconvenient,

If and when a Court is satis-
fied that adequate means of
redress are available under any
other law, it will decline to
use its powers when summarily
approached, and lezve the appli=-
cant to seek his remedy in the
ordinary waye. Until then, it
would be a strange and repellent
doctrine to say that approaches
to the Court under that Article
should be by action in the
normal waye

I have already referred to
section 6 of the Constitution
of Trinidad & Tobago (similar to
Lrt. 19), In an application
under that section Learie
Collymore and John Abraham
applied for redress under pro=
visions of that Constitution
which guarantee certain freedoms,.
The Attorney General was named
as respondent. The applicants
sought a declaration from the High
Court of Trinidad that the In=-
dustrial Stabilisation 4ct, 1965,
was Lltra vires the Constitution
and therefore null and void and
of no effects They did so under
the facility of section 6,

Sir Hugh Wooding, Ce¢Jey in
the course of his Judgment in
the Court of Lppeal said that the
applicants were entitled to pro-
ceed under that section for the
declaration which was sought, and
held that the Supreme Court as the
guardian of the Constitution was
not only competent, but under a
right and duty to make binding
declarations, if and whenever
warranted, that an .ict of Parlia-
ment was ultra vires and therefore
vold, because it infringed rights
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and freedoms recognised and In the Court of

declared under the Con- Appeal of the
stitution, Supreme Court
of Judicature

What was very signifi-

cant in that case was that No. 9

the application was made by -

moving the Court for that g%gg?igz

declaration. 1968, 3
(Contd. ) ]

I am in no doubt that if
a declaration was desired LEQ&%QQ&uig%&
in the instant case the Contdele
Court could similarly have been
been moved under the facility
of Art, 19 of the Constitu-
tiony subject to the enforce=
ment @f the limitation under

Arte 19 (2) if warranted
under the circumstancese

It has been said that
Judges have a power necessarily
inherent in all Courts to
make rules for the regula-~
tion of their practice, and
that the adoption of analogous
practices or even the resort
to moulding forms of pro-
cedures may be Jjustified,

But it is not necessary to
consider these aspects in
view of the opinion I have
expressed that a form and
method of procedure not only
existed at commonlaw; but was
preserved and remained in
force; and was called into
service by Order 2 of our
rules; and was so used in this
casee

To say that a claim for
an injunction will generelly be
granted only after a writ of
summons has been issued,; as the
learned Chief Justice did after
reference to Halsbury's, Vol.
215 DPDs b10-41k, is to state
what is indispubable under
ordinary law; but which is
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infeasible under Art. 19 of the
Constitution (subject to the
proviso),

The essential stamp of
that original jurisdiction
predicates an application for
an action; a motion for a writ;
and ready redress for fundamen%al
rights,; unavailable at "other
law", according to actually 10
known remedies, or those addsd
by Parliament,

Injunctions, as remedies,
serve this Jurisdiction equally
well in the manner contemplated
by Arte 19 of the Constitution
as 1t does at ordinary law
through the process of action
commenced by writ, That
article would certainly lose 20
its momentum and vitality if
it were to be geared to the
slower machinery of "other
law" unless time is not of the
essence of the proceduree

If one were to test
this matter in another way,
the same result would ensue,
It cannot be questioned that
the prerogative writs are 30
available as remedies under
Arte 19, They are indeed ex=
traordinary and extensive in
their scope and efficacy. But
no one will thihk of making an
application for one of these
writs by action because in their
nature and concept historically
they arose in a different waye.
The commonlaw regarded the 40
Sovereign as the source or
fountain of justice and the
remedial processes of these
prerogative writs were from
the earliest times issued from
the urt of Queents Bench only
upon cguse shown,. as distinct
from the original or judicial
writs which commenced suits
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between party and party and In the Court of
which issued as of courses Appeal of the
If any of these prerogative Supreme Court
writs be required, whather of Judicature
in defence of the freedom

of the subject or to compel Noe. 9

some person to do some act in 7

. s : h ' udgment =
justification of the applicant's 6th June,

rights, the Court would have to 1968
be moved in the gcepted way known (¢ n%d )
to law. It would be unthink- OltCe /e

able to harness such requests ng&%ggé_imég
to an action, Contdaele

I am fully satisfied
that the learned Chief Justice
was in error in dismissing the
application because it was
commenced by originating motion.
The procedure was correctly
concelved; was permitted by
our rule of Court as a way of
practice at commonlaw, and
was wholly authoriseds

If that was the only
guestion for decision, then
the motion must be remitted
for hearing on its merits,
but the High Court!s juris=
diction to grant coerecive
remedies; unanswered as it is,
must now receive scrutinye

In considering this
aspect, I will not forget that
the Court is the custodian and
guardian of the Constitution,
seeking as it must at all times
to prevent encroachment on or
violation of the liege'!s rights,
to the depths of its power, be
it against Government, or
Legislature,

It was the argument of
the Solicitor General that,
as against the Government,
the appellant could only pro=-
ceed by action for a declaratory
judgment which would be acknow=
ledged and respected, He further
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contended that as the Roads
Ordinance under which the land
was to be used had not pro=-
vided for compensation (and
was saved by Art, 18), only

an ex gratis payment could be
expectede

Before considering the
question of the Jjurisdiction
To grant the remedles asked for,
I hope I may be pardoned for
attempting to look briefly
at what is open to a subject
who alleges that he is aggrieved,
as 1n the ¢ ircumstances of this
casey, and wishes to stand on
his pights,.

Under section 46 (2) of
the Supreme Court Ordinance,
ChapteI‘ 7 5

"All claims against
the Government of the
Colony which are of the
same nature as claims
which may be preferred
against the Crown in
England by petitioh,
manifestation, or plea
of right, may, with the
consent of the Governor,
be brought in the Court,
in a sulit instituted by
the claimant as plain-
tiff against the Attorney
General as defendant,
or any other officer
authorlsed by law, or
from time to time
designated for that
purpose by the Governor,'!

Under section 47 (1) the fiat

of the Governor 1is reguired before
the claim "shall be prosecuted

in the Court!,
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It must be borne in In the Court of
mind that a petition of Appeal of the
right, unlike a petition Supreme Court
addressed to the grace and of Judicature
favour of the Sovereign, is
founded on the violation of Noe. 9
some right in respect of
which, but for the immmity Judgment -
of ali process with which the 1968 !
law surrounds the person of (Con%d.).

the Sovereign, a suit at law
or equity could be maintained. EEQEQ%Q&~laé?
It follows that a petition Contdele
of right which complains of

a tortious act done by the

Crown or by a public servant

by the authority of the

Crown, discloses no matter

of complaint which can entitle

the petitioner to redresse

But the subject may not be

without remedy when illegal

acts are committed by a

Minister or officer of the

Crown who may be responsible

in law for their tortious acts

done to a fellow subjects (See

£ %, (1865) 6

Leather v. The Que.
Be & S¢ at page 29

The subject, then,
under the ordinary iaw faces

two problems: (1) He must obtain

a fiat in those matters under
section 46 (2) of Chapter 73

(2) He cannot sue in torte The
first 4is of no real practical
significance, The fiat is to
ensure that the Crown is not
harrassed by a frivolous claim,

and will be granted as a matter

of invariable grace by the Crown
whenever there is a shadow of
claim. The lat*ter, in prohibiting
any advance to the Courts where
tortious acts are under complaint,
may create a serious hardship on
the subject, This unsatisfactory
situation was remedied in England
by the Crown Proceedings Act, 1947,
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which in effect assimilated
proceedings against the Crown
to ordinary litigation betwean
citizens, In the trend of
today's enlightenment it may
not be amiss for me to say
that perhaps the time is more
than ripe for a similar
legislation to be introduced
in this Country so that the
subject may not feel the
disadvantages of his legal
position (particularly in the
field of tort) against the
Crown which have really been
allowddto survive for much
too longe

The principle of the
immmity of the Crown from
proceedings in tort has been
described as a '"startling
principle unique among civilised
people", (See en's L
and Order, pe %%%. In England
after g Committee set up by the
Lord Chancellor had reported
in 1927 that the Crown should
be made "liable for any wronge
ful act doney; or any neglect
or default committed, by an
officer of the Crown in the same
manner and to the same extent
as that in and to which a prin-
cipaly being a private person
is liable for any wrongful ac%
done, or any neglect or default
comnitted, by his agent", it was
the pointed denunciation which
came from the Courts which led
nearly twenty years affterwards
to the Crown Proceedings dct in
1947, Many years ago an abortive
attempt was made in this Country
to introduce *1ls measures

Perhaps Parliament may now be more

receptive,

10

20

30

However, where constitutional

rights are infringed by tortious
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recognises contraventionsy .., In the Court of

however occurring, subject/to 4Appeal of the

limitations accepted by the Supreme Cour?t

Constitution itself, of Judicature
When one looks at Lrte No. 9

8 (L), it is forbidden to Judgment -

compulsorily take propert

except all of the following 1968
conditions are fulfilleds (Con%d )
[} e

(1) The taking is authorised ngg%ggéﬂikek
under a written lawe Contde)e

(2) That law provides for
the prompt payment of
adequate compensatione

(3) 4nd also provides for a
right of access to the
High Court for deter-
mination of the owmerls
interest in the land .
and the asmount of com=
pensation which should
be paid.

The Roads Ordinance makes
no provision for .2) and (3) and
so the right to tske or use the
land has not been fully met by
the requirements of that
Lrticleg but that Ordinance
argues the Solicitor Generai,
is saved by 4rt. 18 (1) of the
Constitution and nothing cone
tained in or dne under the
authority of that law shall be
held to be inconsistent with or
in contravention of any provision
of articles % to 15, inclusive,

I would only wish to
comment that i’ does not folw~
low that because the Roads
Ordinance mekes no provision
for compensation, that this
means that no compensation
is payable (this apart from
any constitutional issue)e
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That classic and much
quoted passage in the, speech
of Lord Warrington aﬁé Clyffe
in Colonigl Sugar Refining Co
Ltd. ve Melbourne Harbour Tgﬁg%
Sommissioners, (1927) Le.C. 343,
399, draws attention to

"the well-known
.principle that a
statute should not

be held to take away
private rights of
property without come
pensation unless the
intention to do so is
expressed in clear

and unambiguous terms,™

L clear intention that
there is no liability to pay
compensation does not appear
in that Ordinance, In the
negative state of that
Ordinance an inference ought
not to be drawn to frustrate
fundamental rights which are
guaranteed by the Constitution,

If the appellantis
constitutional rights then
have been contravened, what
are her remedies?

Injunction apart, the
prerogative writs loon
readily afore where ordinary
legal remedies are ine-
applicable or inadequatee
Mendamusy as the writ of the
most extensive remedial naturey
requiring a person to do some=
thing which appertains to his
officey in the nature of a
public duty, would naturally
command most attention., It
will issue to the end that
justice may be done, in cases
where there is a specific legal
right, and no specific legal
remedy for endorcing that right.
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It aims at producing a In the urt of
convenient, benficial and Appeal of the
effectual mode of redresse Supreme Court
1t may even issue to Govern= of Judicature
ment officials in their
capacity as public officers No. 9
exercising executive duties Jud

- h gment e
which affect the rights of 6th June,

private personss This order, 1968

then, must be counted of (Con%d )
great value in the service ese
of Constitutional remedies, Lg&%ﬁgg%_iﬁé&
Together with the restrain- Contds e
ing order of an injunction =

if they legally fit into the

facts and drcunstances = there

could be no better means

of protecting and enforcing

the constitutional rights of

the subject, but the key=note

will bes: Who is to be restrained?

Who is to be commanded to do

what is required to provide

the remedy? These are anxious

and vital guestions to be

answered when making the

application,

If a Court could be per=
suaded that a public officer is
sufficiently required to dis=
charge a duty in law to the
applicant under circumstances
in which this writ will issue
there can be little doubt as %o
its efflcacy and desirability.

Two recent cases will
illustrate the lengths to which
mandamus could be taken, and
its potential as a remedy.

In Padfield & Others v, Minister

of Fisheries & Food and Ot%ezg,
Iimes, 1l5th February, 19 8.
"To get the
Minister to take action
under the Agricultural
Marketing Ahct, 1958, the
appellants approached

him and met Ministry
Officials on &4pril 30,196,
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'"The outcome was unsatis=

factory to them, and on
January 4, 1965, their
solicitors made a2 formgl
complaint to the Minister
and asked that it be re-=
ferred to the committee

of investigation, the
nature of the compleint
being that the Boardls

acts and omissions were

(a) contrary to the proper
and reasonable interests of
the South Eastern and other
producers near large

liquid markets, and

(b) were not in the public
interest,

To that the Minister's
private secretary replied
by letters in March and
May, 1965, stating
inter alia, that in the
Minister!s view the comw
plaint was unsuitable
for investigation be=-
cause it raised wide
lssues going beyond the
immediate concern of the
appellants; that the
issue was of a kind
which should be re~
solved through arrange-
ments avallable to
producers and the Board
within the scheme; that
under the Let the Minister
had unfettered discretion
to decide whether or not
to refer a particular
complaint to the committee
of investigation, and
that in reaching his
decision he had in mind
the normal .emocratic
machinery of the schemnme
in which all registered
producers participated
and which governed the
Board's operationss"
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"The appellants thereupon In the Court of
applied for an order of Appeal of the
mandamus commanding the Supreme Court
Minister to refer the com- of Judicature
plaint to the committee for
investigation, Nos_9

e Judgment =

" re the

At issue were éth June,

nature and extent of the 1968
Minister's duty under (Con%d )
section 19 (3) (b) in 20

deciding whether to refer ng%ngo, Jsé,
to the ecommittee a complaint Contdsle

as to the operation of any
schegme made by persons
adversely affected by ite

"It was implicit in
the argument for the Minister
that there were only two
possible interpretations to
the statutory provision:
either he must refer every
complaint or he had an un-
fettered discretion to refuse
to refer to any casee His
Lordship did not think that
was right, Parliament must
have conferred the discretion
with the intention that it
should be used to promote
the policy and objects of
the 4cty, which had to be
determined by construing the
Lct as a whole; and eonstruc-
tion was always a matter of
law for the Courte"

XX XX XX XX

"Then it was szid that
the Minister owed no duty to
producers in any particular
region, and reference was
made to the !'<zatus of the
milk marketing scheme as an
instrument for the self=
government of the industry!
and to the Minister !assuming
an inappropriate degrec of
respongibility'. But the #ct
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In the Court of "imposed on the Minister a
hAppeal of the responsibility whenever there
Supreme Court was a relevant and substantial
of Judicature complaint that the Board were
acting against the public

No. 9 interests

g%gggﬁgg - ~ "His Lordship could find

1968, ? nothing in the Lct to limit

that responsibility or Jjusti=
(Contde)s £y the statement that the
Luckhoo, J.i Minister owed no duty to
(Contdas)e producers in a particular
region, If the Board acted
contrary to what both the
Committee and the Minister
held to be the public interest,
the Minister had a duty to
acty and a complaint that the
Board had so acted imposed
a duty on him to have it
investigatede

"is to the reason that
if the_ committee upheld the
complaint the Minister would
be expected to make a statutory
order to give effect to the
committeel!s recommendations,
Af that meant that the Minister
could refuse to refer a com=
plaint because If he did so
he might find himself in an
embarrassing situation, that
would plainly be a bad reason,

"It was argued that the
Minister was not bound to give
any reasons for rcfusing to
refer a ccmplaint to the com=
mittee, in which case his
decision could not be questioned,
and that &t would be unfortunate
if giving reasons put him in g
worse positlon. His Lordchip did
not agree thuv a decision could

QT _Dbe duegtlone 0

were given., I1f it was the _
Minister's duty not to act so
g% to frustrate the policy and
objects of the snct, and it

appeared that that had been the
eifect of the refusal, the Court
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’@&ﬁﬂ;gxagaangégiugg In the Court of
cte Appeal of the

Supreme Ccurt

The House of Lords by of Judicature
a majority held that an
order of mandamus should issue No, 9
to the Minister of Agriculture -
requiring him to consider a g%%g?3§2
complaint by the minority 1968 ?
of milk producers against (Con%d )
the working of the Milk ese
Marketing Board Scheme and LQQ%QQQ&_lféa
to refer the complaint to ContdeJe

the committee of investi-

gation, in cxercisc of the
discretion conferred on him

by scction 19 of the Agricultural
Marketing Acty, 1958,

In_Re ve Metropolitan

olice Commicsioner Ex Parte
7%3, a mandamus was sought
against the Commissioner of
Police to reversc a policy
decision given in confidential
instruction, It was held that
the present instance was one
in which the Court would
have interfercd i appropriate
procecdings, but for the fact
that the applicant had ob=
tained, by reason of the
undertaking given to the
Court, the substance of the
rclief that he sought, that
is, that the confidenfial
instruction would be rcvokcde

It was the dauty of the
Commissioner to enforce the
laws, Tho Court would inter=-
fere in respect of a policy
decision amounting to a
failure of dutvy to enforce
the law of the lande

Davies, L.Js at page
777 saids
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WIn particular, it
would follow that the
Commissioner would be
under no duty (if he
followed hig confidential
instruction) to proseccute
no one for breaches of
the Gaming 4Lcts, no
matter how flagrantly

or persistently they

were defieds Can that

be right? Is our much
vaunted legal system in
truth so anaemic that

in the last resort, i%
would be powerless
against those who,

having been appointed

to enforce it, merely
cocked a snook at iteM

But, it is not alleged in
this motion that the attorney
General was under any statutory
duty to discharge any
particular obligation. He
was brought into the picture
for no other reason than that
as Attorney Gencral he was the
most suitable officer to
represent the Government. Now
coerclve orders are desired
against a person wholly inno=
cent of the facts presented
which, if made, could lead %o
attachment, if disobeyed,

Does the Court then have
jurisdiction to do so?

Mr., Haynes repeated the
argument of Dr, Ramsahoye
before the learned Chief Justice
- that the coercive remedies
sought must " e available
against the State, other=
wise fundamental rights
would be valueless, He sub-
mitted that Airt. 19 gave
special relief and provided
a special remedy. That
speclal remedy be required
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here was to prevent the In the Court of
Crown from oppressing the Lppeal of the
subject by using his land Supreme Court
without payment of prompt of Judicature
or agreed compensation,
No, 9

The commonlaw, in the -
development of the prerogative g%%g?ﬁﬁz
writ of mandamusy never went 1968 !
as Tar as to say that it could (Con%d )
be invoked against the Crowne ese
4s no Court can compel the L 004 Jok
Sovereign to perform any duty, ContdeJe

no order of mandamus would be
to the Crown. Lord Denman said

in R Poy [ (18)‘”) 1 QoBa
352 at page 3%1:

That there can be
no mandamus ® the
Sovereign,; there can
be no doubty, both
because there would
be in Aincongruity
in the Queen commanding
herself to do an act
and also because dis-
obedience to the writ
of mandamus is to be
enforced by attachmente”

(See also R Treas Lor
ngﬂié§i99§£§‘27§7§7 LeRe 7
QeBs at page .394 = per
COCk:burn, C;J. e

For like reasons also, an
injunction cannot be granted
against the Crowmn,

In RBalelgh v. Gosehen,
(1897) 1 Che 9733

"Ihe plaintiffs
commenced an action
against uhe Lords of
the admirglty with the
object of establishing
as against them that
they were not entitled
to enter upon, or acquire
by way of compulsory
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"purchase, certain land,
the property of the
plaintiffsy; for the
purpose of erecting
thercon a training
college for nagval
cadets, and claiming
damages for alleged
trespass and an ine-
Junction to restrain
further trespass:

Held, that although

the plaintiffs could

sue any of the defendants
individually for tres=
pass committed or
tnreatened by them, they
could not sue them as an
official body,; and that
as the action was a claim
against the defendants
in thelr official
capacity, it was miscon-
celved and would not
lie; leave to amend by
suing the defendants

in their individual
capacity, and by adding
as defendants the per=
sons who had actually
trespassed on the land,
was also refused, and
the action was dis=
missed with costse™

It should be observed that
in the pleadings in that case
the defengnts were treated as an
official body -~ that is to sayy,
as a body representing the Crown
or Government, or as responsible
for the acts of all officials or
persons acting or purporting to
act on behalf of the Crown, or
of the Governwent, or of the
-Ad.m.ira:l- ty o

In England cven under the
Crown Proceedings ict, 1947,
which did so much to extend the
dommonkaw rights of the subject
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against the Crown, an In the Court of
injunction is not permitted Appeal of the
to be issued against the Supreme Court
Crovn, of Judicature
Neither commonlaw nor No. 9
statute law sanctions the grant -
of the remedies of magndamus g%%g?ﬁgz
or injunction against the 1968 }
Crowne Does that power then (Con%d )
lie under arte 197 ese
L J
Orders, writs and Contds)e

directions there referred to
could only be, and mean,

what i1s recognised, accepted
and prectised and enforced

by the law as we know ite In
these separate categories of
orders, writs and directions,
the sanction of the law must
prevail., There is no
arblitrary right to distribute
remedles according to any
Judiclal whim or fancy without
regard for the vital question,
as to whether those remedies
are known to lawe

It is perhaps consoling,
however, to reflect that the
reservolr of Jjudicial power
under ALrtes 19 1s not at its
maximum level. What is there
avallgble may well be insuf=
ficient to truly dispense
justice and fully meet the
needs and requiremecnts of the
Constitution if its high
ideals are to be preservede
This, nevertheless,; does not
crea%e a licence for the
assumption of power neither
given to, nor possegsedy by
the Courts,

The Constitution itself
acknowledges that there may
be a deficiency in the supply
of existing judicial power
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which ought to be augmented
or supplemented to meet
the exigencies of situatlonse

Under 4rt. 19 (5) it
is provided that =

"Parliagment may
confer upon the High
Court such powers
in addition to those
conferred by this
article as may appear
to Parliament to be
necessary or desirable
for the purpose of enab=-
ling the High Court more
effectively to exercise
the Jurisdiction cone
ferred upon it by
this article,"

Any such additional powers
may in time give to the Courts
power to devise, fashion or
invent writs in the nature
of prerogative writs or to
issue precesses against the
Government etc,., or to en=~
large the scope of existing
remediess The greater the
judicisl power the more
effective will be the safe=
guard of constitutional rights,
but until Parliament in its
wisdom chooses so to do,
rights may be there but reme-
dies may be wantinge

Although a Court may
declare or asscss damages
against the Government under
the law as 1t now stands, the
element of coercive force is
lacking. The State in effect
1s the Jjudge in its own cause
and cannot exercise constraint
against itselfe

The Attorney General
cannot be restrained or com=
pelled to act in terms of the
remedies soughte
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The ingenuity of In the Court of
approach in other ways may Appeal of the
achieve similar results, Supreme Court
but that will be for Counsel of Judicature
to explore,

No. 9

When applications are -
made, great care ought to be g%gg?sgg
taken to ensure that what is 1968 :
asked for is within the (Con%d )
competence of the Court to e/e
granta I Os o

Contd. e

The Constitution does
not authorise the use of
writs, orders or directions
unknown to law, oryif known,
to be used in a manner un=
authorised by lawe

I must therefore hold
that there is no Jurisdiction
in the High Court to grant
the remedy of injunction
or other coercive remedy
against the Government
through the Attorney General,
which was clearly what was
asked for, and which Counsel
at first instance and on
appeal sald he wanteds

In the result: I
would dismiss the appeal
for want of jurisdiction
on the motion for the High
Court to grant the remedy of
injunction or other coercive
remedy against the Government
of Guyana, I hold, nonethe=
lessy; that the application
wag Dproperly brought by
way of originating motion
and that the learned Chlef
Justice was in error in
ruling that tuiis procedure
was Wronge
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The appellant will be
entitled to half of her costs
in the Court below certified
fit for Counsel, and each
party will bear its own costs
in this Court,

EDWARD V. LUCKHOO,
Justice of Appeale

Dated this 6th day of
JU.ne, 1968. 10

CUMMINGS, Jehe

This is an appeal from a
Jjudgment of the Chief Justice
of the High Court dismissing
an application by way of
originating motion to that Court
for the following orders, thats

(1) The Government of Guyana
be restrained from come
mencing or continulng 20
road building operations
either by themselves or
by persons employed by
them for that purpose on
a piece of landy part
of the northern portion
of Plantation Soesdyke,
Demeraraj River, the
property of the applicant
(appellant) unless and 30
until adequate compene
sation in the sum of
$250,000,00 (two hundred
and fifly thousand
dollars) or such other
sum as the Court may
consider just is paid
to the applicant in
respect of the compule
sory acqulsition by the 40
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Government of Guyana In the Court of
of part of the said Appeal of the
propertys Supreme Court

of Judicature

(2) A survey be undertaken

on behalf of the appli= Nos 9
cant and the Government

of Guyana jointly of g%ig?SEZ =
crops growing on the 1968 i
sald property and being (Con%d )
part of the assets of s/@
the estate of the sald ing J
WILLIAM ARNOLD JAUNDQO, Contde)e

deceased, with the

right of the representa=
tives of the applicant
and the Government of
Guyana to submit separate
reports to the Courte

(3) Payment be made by the
Government of Guyana to
the applicant promptly
of such compensation as
may be assessed by the
Court in respect of the
compulsory acquisition
of the sald land,

(4+) Such further or other
orders and/or directions
as the Court may make
or give to enable the
applicant to be promptly
pald adequate compensation
in respect of that part
of the aforesaid property
being compulsorily acquired
by the Government of
Guyana and before any
evidence of crops or
other assets on the said
property is destroyed by
road building operationse

(5) The Goturnment of Guyana do
pay to the applicant her
costs of this motion.

The motion is intituled as followss »
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In the Court of "IN THE HIGH COURT OF THE SUPREME
Appeal of the COURLOF JUDICATURE
Supreme Court
of Judicature (CIVIL JURISDICTION)
No In the matter of an applica=
tion by Olive Casey
Judgment - .
6, Tune, g i
%ggﬁéd ) Bstate of William Arnold
ese Jaundooy deceased,
Cummings, JoAq Probate whereof was 10
(Contde)s granted by the High Court

on the 17th day of
November, 1965, and num=
bered 613,

In the matter of Articles 8
and 19 of the Constitution
of Guyana,

In the matter of the Rules
of Court, 1955, ™ 20

In her affidavit filed in
suppord of the motion the appellant
(applicant) set out facts which
she claimed amount to violations
of her fundamental rights by the
Government of Guyana and/or
its servants and/or agentse
She further swore that she had
been advised and verily believed
that she had no means of re= 30
dress other than to invoke the
powers of the High Court in
purguance of Article 19 of
The Constitution of Guyanae

Affidavits in answer and
in reply to the answer were
filed and seirved upon the
appellant (applicant) §nd
respondent (respondentldy
respectively, between fhe 40
2lst and 27th July, 1966, and
the matter came on for hearing
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At the hearing the
respondent objected in
Limine that the proceedings
were misconcelved and should
have been by writ of summons
in accordance with Order 3
rule 1 of the Rules of the
Supreme Court, 1955, which
were adapted %o the High
Court by virtue of the pro=
visions of The Guyanha In-
dependence (Adgptation and
Modification of Laws)
(Judicature) Order, 1966,

The learned Chief
Justice in the course of
his judement upholding the
objection saids

Mfithout presuming
to_.enquire into the
submission of Counsel
for the applicant that
on a writ no coercive
order by way of an
injunction or other=
wise can be made against
the Crown because the
Queen cannot be coerced
in her own Courts and
gll that the individual
can obtain is a
declaratory judgment
against the Crown, 1 am
of the view that the
procedure gdopted by way
of notice of originating
motion must be Juistified
by the Rules of the
Supreme Court and the
applicant must show
affirmatively that such
proceedings are within
his competence. This
the appli-ant has failed
to do and I therefore
cannot entertain the
application. I have
reached the conclusion
that the application by

In the Court of
&ppeal of the
Supreme Court
of Judicature

No.. 9

Judgment e
6th Ju.ne,
1968,
(Contde)e

’%Contd.ge




In the Court of
Appeal of the
Supreme Court
of Judicature

No. 9

Judgment =
6th Jurle,
1968,
(Contde)e

Cummin J
ZContd°5.

138,

"way of notice of
Qriginating motion is
wholly misconceived and

is neither prescribed nor
permitted by any statute
or rule of Court or by

the Rules of the Supreme
Court or at common law
and altogether un-
authorised, and that the
applicant 1s not entitled
to apply to this Court by
that means for the redress
claimed and accordingly
the motion must be dis-
missed with costs to the
respondents fit forlcounsel,"

The appellant appeals on
numerous grounds but these can
all be conveniently summarised
into two questions for answer
by this Courts

(1) Does Article 19 of
the Constitution
of Guyana = herein-
after in this judgment
referred to as "The
Constitution" -~
confer g new jurisge
diction in the High
Court with respect
to the enforcement
of fundamental rights?

(11) If so, what procedure
did the Legislature
contemplate for the
Invocation of the
exercise of this new
jurisdiction by the
High Court?

It should be observed at the
outset that a1. that this Court
1s now called upon to consider
are those two questions,

Nothing else was argued before
the learned trial Judge and

no other point now arises for
the consideration of this Courts

10

20

30
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Counsel for the appellant

139

In the Court of

submitted that = Appeal of the

(a)

(b)

(e)

Supreme Court
Article 19 confers of Judicature

a new Jjurisdiction
son the High Court for No. 9

the enforcement of

fundamental rights g%ﬁg?igg -
and expressly provides 1968 ?
for this purpose (Con%d )

a specilal procedure e/ ®
for the invocation mi J
of the Courtt!s Contdele
exercise of this

jurisdiction. The

complaining citizen

must "apply" to the

Court. Not_only

does that language

permit of procedure

by motion, but it

effectagd that it was

imperative to do so

in the clrcumstances,

as the proper mode of

application to the

Court where no

statute or rule lays

down the procedure

is by way of motion,

The entire context

of Article 19 imports
that procedure should
not be by way of writ
of summons; at any
rate where the party
violating or threaten~
ing the violation is
the Govermment,

The Rules of Court
1955, were not appii—
cable, but even if they
were 6rder II not only
perm’tted application
by way of motion but
rendered adoption of
this procedure ime
peratives
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Supreme Court
of Judicature

Nos 9
Judgment =
6th June’
1968,
(Cohtde)e

Qggm%ggﬁt Jgé“
Contde ®

140,
The Solicitor General,

on behalf of the respondent,
contendss

(a) TFrom time to time the
Legislature crcateg new
rights and new legise
lation but enforcement
of these always fails
to be exercised by the
Court within its normal 10
Jurisdiction and within
its normal practice and
procedure,

Order 2 of The Rules of the

Supreme Court, 1955, provides:

NCOMMENCEMENT OF PROCEEDINGS,

Save and except where pro-
ceedings by way of petition
or otherwise are prescribed
or permitted by any Ordin- 20
ancey by the Common Law of
this Colony, by these Rules
or by any Rules of Court,
any person who seeks to
enforée any legal right
against any property shall
do so by a proceeding to be
called an action,”

Order 3 rule 1 pravides:

"Every action shall be 30
commenced by a writ of
Summons , to be issued out of
the Reglstry, which shall
be indorsed with a statement
of the nature of the claim
made or of the rclief or
remedy required in the
action,™

Consequently, these proceedings

should have been commenced by
writ of summonse 4o
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(b) The reference in In the Court of
Order 2 to "The Common Appeal of the
Law of the Colony" is Supreme Court

not an implied reference of Judicature

to the Common Law of

England but rather to [

the original Common Judgment =
Law of British Guiana, 6th Juney
that is the Roman-Dutch 1968,

Law which was in force (Contde)e

in this country when . I
this provision was ng%%%ﬁfﬁ“j*é*
first introduced in 6/
identical terms by

Order Il of the Rules

of Court, 1910, which

amended %he Rules of

Court 19003 and con-

sequently Ene rule-mak=

ing body ipsgo facto

intended a reference to

that law. So that,

in the alternative, if

proceedings were not to

be commenced by writ

of summons recourse

should be had to some

form of Boman-Dutch

procedure,

(¢) If the Rules of the
Supreme Court, 1955, are
irapplicabley then the
matter is not at large;
the Court must rcfexr
to the basic law
éoverning the Supreme

ourt and its practice

and procedure as set out
An section 4% (1)(a) of

the Supreme Court Ordinance,
Cape 7y which provides that
where no provision is made
by this Ordinancey; by Rules
of Court or by any other
statute, the existing
practice and procedure

shall .emgin in force."
This sectien was in the
original Ordinance of 1l2th
March, 1915, and was
consequently expressly saved
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by section 3 of The Civil
Law Ordinance, Cap. 24
which provided as follows:

WFrom and after the
date aforesaid save as
provided by any Act of
the Imperial Parliament
now or hereafter apply-
ing to the Colony, or by
any order of Her Majesty
in Council,; or by this
Ordinance, or by any other
Ordinance of the Legislative
Council now cor at any time
hereafter in force, or by
any order of the Governor
in Council made in pursuance
of any statute, or of any
other lawful authoritye.

(4) The law of the
Colony esessee shall cease
to be Roman=-Dutch law
and as regards all ma%ters
arising and all rights
acquired or accruing after
the date aforesgid, the
Roman-Dutch law shall
cease to aprly to the
Colony."

Hence the procedure to be

adopted with respect to this
application should be Roman-
Butch,

The answers to the question

- mentioned and referred to

earlier herein - raised for the

consideration of the Court in

this appeal must depend upon the
construction to be put upon the
provisions of The Constitution

10

20

30
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dealing with the Fundamental Rights,

The ger_.ral rules adopted for
constyuing a written Constitution

embodied in a statute are the

same as for construing any other
statute or other written docu=-

ment - per Griffith, C.Je, in
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%agmﬁ%La,xﬁ,Qggmggﬂgaiih:
1904%) 1 C.LeRe 329 at ppe

338, 339

In §a;§s%%_z&_lgnaﬁgas
(1848) 2 Ex, 256, a case sent

by the Lord Chancellor to the
Judges of the Court of
Exchequer for their opisnlon,
Chief Barron Pollock, deliver-
ing the opinion of the Court
(Barrons Parke, Anderson

and Platt concurring) said

at page 272:

"This question de=
pends upon the construce
tion of this Act, which
anfortunately has been
so penned as to give
rise to a remarkable
difference of opinion
among the judgesesssoe
We propose to construe
the Act, according to
the legal rules for the
interpretation of
statutes; principally
by the words of the
statute itself, which
we are to read in their
ordinary sense, and
only to modify or
alter so far as it may
be necessary to avoid
some manifest absurdity
or incongruity, but no
furthers It is proper
also to consider (l?
the state of the law
which it proposes or
purports to alters;

(2) the mischief which
existed, and which it
was intended to remedy;
and (3) the nature of
the rerady provided,

and then to look at the
statutes in pari materis
as a means of explaining
this statute, These are

In the Court of
Appeal of the
Supreme Court
of Judicature

No. 9

Judgment =
6th June,
1968,
(Contd. ) @

Qum%;gg§4ngxég
Contda)e
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"the proper modes of
ascertaining the in-
tention of the legis=—
lature,"

With respect and humility,
I adopt these pronouncements
as accurate statements of the
law and now proceed accordinglye

Chapter II of The
Constitution deals with the
"Protection of Fundamental
Rights and Freedom of the
Individual"s They are declared
in Art, 3 and protected by
Articles Y4 = 15, Article 16
provides for time of war and
emergency., Art, 17 provides
for reference to a tribunal in
cases of detention referred to
in Art, 16 (2). Art. 18 saves
exisgting laws and disciplinary
laws, and Article 19 provides
as follows:

19, (1) Subject
to the provisions of
paragraph (6) of this
article, if any person
alleges that any of the
rovisions of articles

to 17 (inclusive) of

this Constitution has
been, is being or is
likely to be contravened
in relation to him (or,
in the case of a person
who is detained, if any other
person alleges such a con=-
travention in relation to the
detained person), then, with-
out prejudice to any other
action with respect to the
same matter which is law=-
fully available, that per=-
son (or that other person)
may appiy to the High Court
for redresss

10
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30
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n (2) The High Court In the Court of
shall have original Appeal of the
jurlsdiction - Supreme Court

of Judicature

(a) to hear and
determine any No.9¢
application made Judgment -

by any person
in pursuance of g;gBJune,
the precceding (Con%d )
paragraphs ecse
ing J
(b) to determine any Contde)e

question arising
in the case of

any person which
is referred to it
in pursuance of
the next following
paragraphy

and may make such orders,
issue such writs and give
such directions as it may
consider appropriatc for
the purpose of enforcing

or sccuring the enforcement
of any of the provisions

of articles 4 to 17 (in-
clusive) of this Con=-
stitution:

Provided that the
High Court shall not
exercise its powers under
this paragraph if it is
satisfied that adequate
means of recdress are or
have been available to
the person conccerned under
any othor lawe"

The language used describes
the rights as fundamentale
What, then, is the nature of
this right called "fundamental
right"? First of all, a
legal right is once which
is enforceable in the Courts of law,
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It is protected and enforced
by the ordinary law of the
land. A fundamental right,
however, is one which is
expressly protected and
guaranteed by the written
organic law of a Statej that
isy the Constitution. It is
termed “"fundamental® because,
unlike an ordinary right which
may be changed by the Leglsw
lature in its ordinary powers
of legislation, it cannot,
because it is guaranteed by
the Constitution, be altered
by any process other than
that required for amending the
Constitution itself, Nor ca
it be suspended or abridged
except in the manner laid down
in the Constitution itselfs

The existence of such a
guarantee precludes any
organ of the State - executive,
legislative or judicial -
from gcting in contravention
of such rights, and any pur=-
ported State act which 1i1s
repugnant to them must be voide
The Constitution being the
supreme organic law of the
land, the powers of all the
organs of Government are
limited by its provisions.

There could be no
justification B such a
classification of these rights
if they can be overridden by
the Legislature and so become
ineffective, In order to vest
them with reality and meaning,
there nmust then be gome

authority under the Constitution

empowered to pronounce a law
or other State act invalid

where it contravenes or violates
any of them directly or indirect-

lys and to make effective with=
%(blay, orders for the pre-
vention of their violation or

10
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immediate restoration where In the Court cf
they have actually been Appeal of the
violatedes In my view, that Suptreme Court
authority, under the Consti-  of Judicature

tution of the U,S.A.; India,

and Guyana, is the Court,. No. 9
Without an authority so em~ -
powered, the declarations g%gg?agi"
and protective provisions 1968, ?

under reference would be
Mike unto a tale told by an (Contdo)e
idiot, full of sound and fury Cummings. J
signifying nothing" ~ brutum Contde)e
fulmen. It is really the

enforceahility of the

constitutional guarantee that

gives life and meaning to the

rights Professor Dicey!ls

comment that the prerogative

writs "are for practical

purposes worth a hundred

constitutional Articles

guaranteeing individual liberty"

is indeed germane to the topics.
Consequently, the extraordinary

nature of the right must be

paramount in the proccss of

the construction of Article 19-

which deals with the nature

of the remedy intendede

While it is true that prior
to the coming into force of
the Constitution of Guyana, the
Courts in Guysna, like those in
England, had full power to pro-
tect the individual against
executive tyrarny through the
prerogative writs of mandamus,
certiorari, prohibition and
quo warrsnto -~ as Lord Atkin
succintly put it in deliver—
ing the opinion of The Judicilal
Committee of The Privy Council
in Eshugbayi zs Government of
nge!i@i (1931 LOJORO Pe 152

at page 157



In the Gourt of

Appeal of the
Supreme Court

of Judicature

Noe 9

Judgment -
oth June,
1968,
(COﬂtdo)o

Qumm%ggéé_iyé&
Contds)e .

148

Meoeess NOo member of the
Executive can interfere

with the liberty or property
of a British Subject ex~
cept on the condition that
he can support the legality
of his action before a

Court of Justicees!" =

they were powerless against
legislative agfression upon in-
dividual rkghtss, In short,
there were no fundamental rights
binding on Parliament,

In Lee Vo Bude Co., (1870)
LeRs 6 CoP, Pe 577 at page
582, Willes, J., stated the law
as follows:

Yacts of Parliament
are laws of the land and
we do not sit as a Court
of Appeal from Parligment
esose LL any act of
Parliament has been ob=
tained improperly, it
1s for the Legislature
to correct it by repeal-
ing it, but so long as
1t exists as law the
Courts are bound to
obey it,"

And in ngarsiggﬁ Vs _Anderson,
(1942) A.C. pes 246, Lord Wright
sald in his spsech in the House
of Lords:

"A11 the Courts today,
and not least this House,
are as jealous as they have
ever been in upholding the
liberty of the subjecte
But that liberty is a
liberty confined and cons=
trolled by law cesse 1T 1s
in Burke!s words %a regulated
freedom'. 0000CaBAGDS0800000
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"In the constitution of

In the Court of

this country there ars Appeal of the

no guaranteed or
absolute civil rights,

Supreme Court
of Judicature

The safeguard of

British liberty is in
the good sense of the
people and in the

system of representative
and responsible govern-
ment vhich has evolved."

It was therefore the
sagacity of Parliament itself,
at the back of vhilch lies
what is often called the
political genius of the English
people = that which enables
them to hold the "“just balance
between power and_ liberty"
which protected individual
liberty against tle inroads
of the omnipotent Parliamente

In Guyana (then British
Guiana) the Legislature had
since 1928 power to make laws
for the "peace, order and good
government of he Colony", but
His Majesty expressly re-
served to himself and his
heirs and successors "thelr
undoubted right and authority
to confirm, disallow or with
the advice of his or their
Privy Council to revoke or
amend any such lawsy; and to
make, enact and establish,
from time to time with the
advice of his or their Privy
Council, all such laws as may
to him or them gppear necess=
ary for the peace, order and
good government of the Colony%,
This had the effect of safe-
guarding against legislative
inroads upon the freedom of
the individual contrary to
the concepts known to and
accepted by the British
Parliamente In other words,

No. 9
Judgment -
6th June,
1968,
(Contd. ) ®
i J
Contd. @
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it was an indireect projection of
that ability to hold the "just
balance between power and.
liberty" into the Colonial
Leglslatures

Although the British
Guiana (Constitution) Order in
Councily, 1953, purported to
confer a form of self-government
on the territory, the samec 10
royal reservations and powers
of disallowance were therein
prceserved, These were further
preserved by virtuec of the
provisions of the British
Guiana (Constitution) (Temporary
Provisions) Orders in Council,

1953 and 1956,

In legislating for a
fully self-governing territory, 20
however, Parliament enacted through
the machinery of Her Majesty!s
Order-in-~Council, styled The.
Guyana Indepcndence Order, 1966,
The Constitution of Guyana,
which by Article 72 conferred
upon the Parlisment of Guyana
power, subject to the provisions
of the Constitution, to mske laws
for the peace; order and good
government of Guyanaj and ab=
rogated Her Majestyl!s powers
of reservation, revocgtion, and
disalloyancc of the enactments
of the Guyana Parliament,
substituting therefor the asscnt
of the Governor Genecral on be-
half of Her Majesty. This
assent, howecver, was to be in
accord with the advice of the 40
Cabinet or & minister acting
under the general authority
of the Cabinet, Thus, with the
coming into force of %he Con-
stitution of Guyana? the British
"political sagacity" to which
Lord Wright zcferrecd, would no
longer project upon the enacte
ments of the Parliament of
Guyanae 50
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Such, then, was the
state of the law with regard
to individusl rights in
Guyana upon the attainment
of Independencee

History has revealed
only too well the danger
of unlimited power over
individual rights and
liberties,

In the American case
of C;t;gggg’ Savings & Loan

Asspncigti Topek
(187%) 20 Wall 35% Mr. Justice

Miller said at page 6623

BTt must be con-
ceded _that there are
such rights in every
frec government beyond
the control of the
8tate, A government
which recognised no
such rights, which
held the lives,; the
liberty and the

property of its citizens

subject at all times

to the absolute dispos-

ition and unlimited
control of even the
most democratic
depository of power
is after all but a
despotism, It is true
it is a despotism of
the majority if you
choose to call 1t so,
but it is none the
less despotisme”

And Mr. Justice Jﬂckson sald

d of E
arrgtzg, Z19%3§ 30 T8, 624

"The very purpose

In the Court of
Appeal of the
Supreme Court
of Judicature

N

Judgment e
6th June,
1968,
(Contd. ) ®
mmi J
Contde

of a Bill of Rights was

to withdraw certain
subjects from the vicecissi-
tudes of political contro-
versy, to place them beyond
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"the reach of majorities
escsssssese anid To
establish them as legal
principles to be ap?lied
by the Courts, One's
right to life, liberty
and property, to free
speech, a free press,
freedom of worship and
assembly, and other 10.
fundamentsl rights may
not be submitted to the
vote: they depend on
the outcome of no
electionse”

In Fletg%er V. Pock,
(1810) 6 Cr, 87, the Court
observed that -

"It is not to be
disguised that the 20
framers of the Consti-
tution viewed, with some
apprehension, the
violent acts which might
grow out of the feel-
ings of the moment,
and that the people of
the United States in
adopting that instrument,
have manifested a 30
determination to shicld
themselves and their
property from the effects
of those sudden and
strong passions to which
men are exposedy”

The British Parliament, even
if not actuelly aware of these
American judicial pronouncements,
must be deemed to have been, and 4o
in any event must also be pre=
sumed to have appreciated the
state of the existing law in
Guyana and the consequent
necessity for the gvoidance of
the possibility of a despotism,
In other words, the mischief and
defect for which the existing law
would not have provided after the
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withdrawal of the reserved powers In the Court of
was a reallstic safeguard for the Appeal. of the
avoldance of legislative inroads Supreme Court
on the freedom of the individuale of Judicature
"What," then, "was the remedy Noe 9

the Parliament had resolved and

appointed to cure this disease of g%gg?ﬁgt =
the commonweglth?" In this case it 1968 s
was to prevent, not to curee. (Con%d Yo
On December 10, 1948, the ings, J
General Assembly of the 6nited Contds)e

Nations adopted the Universal
Declaration of Humgn Rights and
proclaimed it as

"a common standard of
.achlevement for all
peoples and all nations,
to the end that every
individual and every

organ of society, keeping
this Declaration constantly
in mind, shall g£rive by
teaching and education

to promote respect for
these rights and free=
doms and by progressive
meagsures, national and
internationzl, to seeure
their universal and
effective recognition

and observance, both among
the peoples of Member
States themselves and
among the peoples of terri-
torics under their Jjurise
diction.™

Then followed the articles
which are faithfully adumbrated
tatis mutandis in Chapter II
of the Constitution of Guyanae
It is not without significance
that Article 8 of the Declaration
rovided that =
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"Everyone has the right
to an é&ffective remedy by the
competent nationzl tribunals
for acts violating the funda-
mental rights granted him by
the Constitution or by law."

Great Britain was a
signatory to this declaration.

In s Philip & Co, va Ne
& Rgpe;tsgn92195%5 1 Lloyd’s Repe 10
342, it was held by the High Court

of Australia that where a particular
enactment was ambiguous, it was
permissible to refer to an inter-

national Convention.

Smeall wonder, then, that the
remedy the Britisfl Parliament re-
solved to avoid the possibility of

the disease was the enshrinement

of a Bill of Rights in the 20
Constitution of Guyana, buttressed,

as it isy, by an enforcement

provision which is itself rele-

gated to the position of a funda=
mental rights for Article 19,

like the other Articles in

Cape LI of the Constitution,

is entrenched and cannot be

altered except in accordance

with the provisions of Article 30
73 (3) (b) which provides as

follows:

73, xx XX XX

(3) A Bill to alter any of
the following provisions
of this Constitution, that
is to say =~

X XX XX

(b) Chapter IT ¢sc6censece
shall not be submitted to
the Governor-General for 40
his assent unless the Bill,
not less than two nor more
than six months after 1ts
passage through the National
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UAssembly, has, in In the Court of
such manner gs Parlisment Appeal of the
may prescribe, been Supreme Court
submitted to the vote of Judicature
of the electors quali-

fied to vote in an No. 9
election and has been

approved by a majority g%ggﬁigz =
of the electors who 1968, 4
vote on the Bill: (Contds)s

Provided that if ggg%ggggi_%&é&
the Bill does not alter Contdele
any of the provisions
mentioned in subpara=
graph (a) of this para=
graph and 1s supported
at the final voting in
the Assembly by the
votes of not less than
two-thirds of &all the
elected members of the
Assembly it shall not
be necessary to submit
the Bill to the vote of
the electors."

Nor should it be forgotten
that the Constitution in its
final form had received the
consensus of the Government of
Guyana before promulgation,

With that background in mind
a detailed analysis of Article
19 is now indicated. The ALrticle
gives to the citizen a right to
apply to the High Court for
redress if theie is in relation
to him a contravention, actual or
threatened, of a fundamental right.
This is without prejudice to any
other action lawfully avallable
in respect of the same matter.
In other words, although the
ordinary remedy hitherto known
by law is available to him, he may
now resort to this extraordinary
one, What would be extraordinary
about this remedy if the Legislature
intended that the aggrieved party
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should file an ordinary action

by way of a writ of summons?

As discussed earlier in this
judgment, rights now declared

as fundamental rights are not

new to the Guyanese, but as in
England they were only protected
against Executive action and

the avoidance of inroads against
legislative invasion was left 10
to the good sense of the Legis-
lature subject to the royal
powers of reservationy, revocation
and disallowance, Now these
latter are to be left to the

good sense of the Guyanese

people but subject to this new
safeguard -~ remedies in the
nature of the prerogative writs
for the curb of executive 20
violation were now to appear with
regard to legislative violation
by virtue of the Courtl's new
jurisdiction to mske "such
orders", give "such directions®
as it "mzy consider appropriate
for the purpose of the enforce=
ment of any of the provisions"
relating to fundamental rightse

Clearly such a power could not 30
be effectively exercised by the
lengthy procedure which inevitably
resulted from recourse to an
ordinary civil action,

The British Parliament
in promulgating the Constitution
of Guyana must have contemplated
the immediatc alerting of the
Court to a threatened or actual
violation of a fundamental right L0
and the Court!s immediate re-
action, '"Now, whoever or whatever
you are, show cause whyi" In
other words, the immediate issue
of something in the nature of an
order nisi returnable within the
time contemplated by the Court to
be reasonable, having regard to
the nature of the threatened or
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actual violation. The

entire context of Article

19 makes it clear that
Parliament was consciously
conferring a new Jjurisdiction
on the High Court but realised
that express rules did not
exist for the exercise of

this power ~ indeed, Article
19 (6§ enacts that =

"Parliament may make
provision with respect
to the practice and
procedure =

(a) of the High Court in
relation to the juris-
diction and powers
conferred upon it by
or under this Article;

(b) of the High Gourt and
the Court of Appeal in
relation to appeals to
the Court of Appeal from
decisions of the High
Court in the exercise
of such jurisdictiong

(e) of subordinate courts in
relation to references to
the High Court under
paragraph (3) of this
article;

including provision with
respect ta the time within
which any arplication,
reference or appeal shall
or may be made or broughtjg
and, subject to any pro=-
vision so made, provision
may be made wi%h respect
to the matters aforesaid
by rules of Court."

Moreover article 92 (1)(Db)
enactss

In the Court of
Appeal of the
Supreme Court
of Judicature
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"92, (1) 4in appeal to the
Court of 4ppeal shall lie
as of right from decisions
of the High Court in the
following cases, that is
to say =

XX XX XX

(b) final decisions given
in exercise of the
jurisdiction conferred
on the High Court by
article 19 of this
Constitution ( which
relates $o the enforce-
ment of fundamental
rights and freedoms)
and

XX XX XX

When, therefore, consider=-
ation 1s given to the whole
scheme of the legislation set
out in the Constitution with
respect to fundamental rights,
it is clear that both the right
and the remedy transcend the
sphere of ordinary existing
substantive and adjective lawe

Bearing in mind that it
must be speedy and effective,
what, then, is the procedure
to be adopted for the in-
vocation of the Courtl!s aid
in the face of threatened or
actual violatica of a funda=
mental right?

In Jowltt!s Dictionary,
Papplication" is defined as
"s motion to a Court cr Judge's

Tidd in his work on "The
Practicedf the Courts of King's

Benc d Common P in Perso

Actions and Ejectment' at page 47

statess
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"The usual modes of
applying to the Court are
by motion or petition,

L motion is an application
to the Court, by Counsel

in the King'!s Bench, or a
sergeant in the Common
Pleas; for a rule or

order; which is either
granted or refused, and if
granted, 1s elther a rule
absolute in the first
instance, or only to show
causey Or as it is commonly
called, a rule pisi, that
is, uniess cause be shown
to the contrary, which is
afterwards on a subsequent
motion made absolute or dige
charged. To use the words
of an elegant writer on

the constitution of
England, 'The gpplication
to a Court by Counsel is
called a motion,; and the
order made by a court on
any motion, when drawn into
form by the officer is
called amles! But besides
Tthe rules which are moved
for in Court there are
others made out by the
officers as a matter of
course, or dravn up on a
motion paper signed by a
Counsel or sergeant,™

In Re Meister, Iucius &
runing Litda.. (1o1kr) 31 L.Te pe

28, Warrington, J., said:

"I have no doubt myself
that where an 4ct of
Parliament says that an
application may be made
to the Court that appli-~
cation may be made by
motione In the Common
Law Courts before the
pagsing of the Judicature
Lct the only mode by which
the Court was approached

In the Court of
Lppegl of the
Supreme Court
of Judicature

No. 9
Judgnmerit -
6th June,
1968,
(Contd. ) °
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In the Court of "otherwise than by the
hLppeal of the .lssue of a writ was by
Supreme Court a motion, In the High
of Judicature Court of Chancery it
is quite true that the
No, 9 summary mode of proceed-
ing was usually by
g%ﬁg?ﬁgg - petition, but I see no
1968, ? reason and I have spoken
(Con%d.). to all my brothers of

this division except

ng%;gg§4_%&é& ongy 1 think, whom 1
Contda.). have not been able to
see, and also the

Master of the Rolls,

and they all agree

with me that in such

a case as the present
when the 4ct merely
provides for an appli=-
cation and does not say
in what form that appli=-
cation is to bhe made in
any way in which the
Court can be approached,
Now there is no guestion
abcut it that the Court
can be, and frequently
isy approached by
originating motion."

Lssuming that the Rules of
Court, 1955, did apply, it is
now quite clear from the dis~-
cussion earlier in this Jjudge
ment that the Legislature did
not contemplate that an action
was to be hrcught by way of a
writ of summons for the vindi-
cation of a fundamental right -~
actual or threatened; conse-
guently it would be Order 2
that would apply. Perhaps
one example is sufficient to
illustrate the suvate of the
law betieen the period of the
1900 Rules of Court and the
enactment of the 1955 Rules,
and will no doubt assist in
ascertainment of the intention
of the rule-msking body in

this regard. In Lewls v. Williams,
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19th &4pril, 1909, General In the Court of
Jurisdiction, Berkley, Je; 4ppeal of the
in dealing with points of Supreme Court
procedure with regard to of Judicature

a specially cndersed writ,

reliefi on the judgments of No. 2
Lord Colcridgey; Codey in ; _
Bikors v. SpaiZat, 22 Q.Be Judgnent

pe 73 Cockburn, Ce.Jd,, in 1968 :
Wﬁ&@;‘ Va H;g;_l;;g, )‘1‘7 L.J, (Contd.).

g.B.tpo 2739%9 4 L ;
ractice and le Qgg@lggg&w_ié&

& Loko, 5th BEda, pe P (Contde Ve
clearly indicating that it

was to the English Rules for

the administration of the

English Common Lew that our

Courts turned for guidance.

Moreover, the Civil Law

Ordinance of 1916 introduced

the Common Law of England

as the Common XLaw of this

country. 4ccordingly the

Legislative history of Order

2, the state of the law at

the time of its enactment,

the presumption against ine

convenience and absurdity

readers untenable the

Solicitor General's submission

that the expression "Common

Law of the Country" in Order

2 rcferrcd to the Roman-Dutch

Common Law. In my view it

clearly referred in that con-

text to the Common Law of

The term "existing practice
and procedure" in section
(1)(a) of Cape 7 recciged
judicial interprctation in

the case of Coglan v§ Vielira,
(1958)BsGeLeRe pe 108, That
was an agpplication for an
order nisi for the prerogative
writ of mandamuse By virtue
of the introduction of the
English Common Law into the
Courts of British Guiana, the
Court had jurisdiction to

make such an order, No local
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rule existed as to the practice
and procedure and the English
Statute Law had abrogated the
Common Law prerogative writ and
substituted an Order in the
nature of mandamus, for the
obtaining of which new rules

of practice and proccdure had
been set upe It was not there-
fore competent to invoke an 10
English rule in accordance with
Order 1 rule 3 of the 1955 Ruless

Stoby, J. (as he then was)
had this to say at page 120:

"L have sald before
that I do not agrce with
the proposition that
Order 1 §ule 3 is ultra
virese he fact that
section 44+ (1) of the 20
Supreme Court Ordinance,
Cap. 73 says that where
no provision is made
by Cape. 7 of Rules of
Court or by any other
statute the existing
practice and procedure
shall remain in force,
is no ground for saying
that a rule of Court 30
cannot make the English
Rules applicablc., When
the English Rules become
applicable provision is
made and scction 44 no
longer appliess But
when the English Rules
are not applicable and
when there 1s no local
then the existing 40
prac%lce and procedure
become important, In
c (o) Chester
Zsupra§ Duke, 4cting Je,

said thiss

'4s Sir inthony de
Freitas; Code, de=
livering the judgment
of the Full Court,
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'sald in In the Court of
E 8 Lppeal of tle
Silva, 519275 Supreme Court
LeReBoGe 87,928¢ of Judicature
"The jurisdiction No. 9

.of a Court nmay be

exercised although gggggggg -
no appropriate 1968, ?

rules of procedure
have been made," (Contde)e
i J

NIn J;-zG, So_x;tagga)
Ye Douly, (192%), 4.Ce (Gontd.).
1011, it was held by the
Privy Council that there
is power in a Colonial
Supremne Court (as in
the High Court in
England) to ilssue an
order of mandamus to an
inferior court, and
that although no rules
had been made regulating
the method in which that
power was to be exercised,
that did not prevent the
Court from making full
use of its powerse
Where no rules of
procedure have been
prescribed, the Jjudge
will adopt vhatever
procedure is convenient
and will give such direc=
tions as justice and
gonmonsense alike call
for,"

Consequently, the
procedure by notion to the Court
for the appropriate order,
direction and/or writ is not only
dictated by the language used?
logic, conmonsense and convenlence
but it is also supported by
authority.

In delivering fthe opinion
of the Judiciagl Committee of the

Privy Council in Webb v. Cutrin,
(1906) 4¢Ce pe 81, a case dealing
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with the fustralian Constitution,
the Barl of Halsbury said at
page 88

And at

"o one could speak
lightly of the authority
of such a judge as
Marshally Ce.J.y and,
dealing with the sane
subject niatter as that
which that most learned 10
and logical lawyer
applied his observations,
his Jjudgment might
well be accepted as
conclusive, But as
Griffith, CeJd., himself
points out,'we are not
bound by the decisions
of the Supreme Court
of the United States!? 20
though, as the same
learned judge says;
further on in the same
case, D'Enden v. Pedder,
those decisions nay be
regarded as 'a most wel-
come aid and.assigtance,'™

page 89:

M1t is quite true, as
obsceryed by Griffith, - 30
Codeos in the abovemen-
tioned case of D!Emden ve
Pedder, that: 'When a
particular form of
legislatiive enactument,
vhich has rcceived
authoritative interpre=-
tation, whether by
Judicigal decision or by
a long course of practice, 40
is adopted in the framing
of a later statutec, it is
a. sound rule of construcs
tion to hold that the
words so adopted were in-
tended by the Legislature
to bear the meaning which
has been so put upon there?
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I now refer to articles In the Court of

13, 32 and 226 of The Appeal of the
Constitution of India and Suprerie Court
to the Jjudicial interpre=- of Judicature
tation put upon ther by the
Supreme Court of Indias No
"13, (1) A1 lavs Judgment -
in force in the terri= 1968, ?

tory of India irmediately

before the comuencerient (Contds )
of this Constitution, Curmi Jods
in so far as they are (Contds Ve
inconsistent with the

provisions of this Part,

shall, to the extent

of such inconsistency,
be voide

(2) The
State shall not nake
any law which takes
away or abridges the
rights conferred by
this Part and any law
made in contravention
of this clause, shall,
to the extent of the
contravention, be volde

(3) In
this article, unless
the context otherwise
requires =

(a) 'law! includes any
Ordinance, order, bye=
law, rulc, regulation,
notification, custon
or usage having in
the territory of
India the force of
law;

(b) ‘laws in force!

.includes laws.passed

or nade by a Legls~
lature or other conl=-
petent guthority in

the territory of India
before the commencenent
of this Constitution
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ang not previously
repealed, notwithstanding
that any such law or

any part thereof mnay

not be then in opecration
either at all or in
particular arcas,"

In Gopalan Ve Stg%e of
ﬁé@ﬁ&és 1950) SsCeRe 8 3 Kania,

Coedey at page 100 observed: 10

"The inclusion of
article 13 (1) and (2)
in the Constitution
appears to be a natter of
abundant caution. Even
in their agbsence, if any
of the fundamental rights
was infringed by any
legislative enactrent
the Court has always %he 20
power to declare the
cnactnenty, to the extent
it trgnsgresses the
limits, invalid. The
existence of Lrticle
13 (1) and (2) in the
Constitution therefore
i1s not material for
the decision of the
question what fundamental 30
right is given and to
what extent it is per-
mitted to be abridged
by the Constitution
itself,"

In Guyane although articles
similar to 13 (1) and (2) do
not appear in The Constitution,
it has been held that the
pos%t%on with respect to srticle 40
13 (2) is the same ~ vide Lill
et Lttornev G ralg 219%E§
L.RoBsGe page 15,

Lrticles 32 and 226 of The
Constitution of India provide
the right to constitutional reme-
dies for the actual or threatened
violation of fundamental rights
in the following terms:



10

20

30

1676

"PLRT III In the Court of
Lppeal. of the
Supreme Court

320 (1) The right to -
move the Supreme Court of Judicature
by appropriate proceed~ N
ings for the enforcement
of the rights conferred Judgment -
by this Part is guaranteed. 6t%8June,
1960,

(2) The Supreme (Contde)e
Court shall have power to Cumming J
lssue directions or - Cohtd. .

orders or writs, in-

cluding writs in the

nature of Habeas corous,
mandamug, prohibition,

quo _wagrranto and gcert.orari,
whichever may be appropriate,
for the enforcement of any
of the rights conferred

by this Part,

(3) Without
prejudice to the powers
conferred on the Supreme
Court by clauses (1)
and (2), Parlisment may
by law empower any other
Court to exercise within
the locgl limits of its
jurisdiction all or any
of the powers exercisable
by the Supreme Court
under clause (2).

(4) The right
guarsnteed by this
article shall not be suse-
pended excert as other=-
wlse provided for by this
Constitution.!

ind

"PLRT IV ~ THE STLTE,

226, (1) Notwithstanding
anything in irticle 32,
every High Court shall have
power, throughout the
terri%ories in relgtion to
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"yhich it exercises jurise
diction; to issue to any
person or authority, in-
cluding in appropriate
cases any Government,
within those territories
directions, orders or
writs, including writs

in the nature of habeas
COrpPUS, Mandamus,
prohibition, guo warranto
and gertiorari, or any

of them, for the enforce=
ment of any of the rights
conferred by Part 111

and for any other purposee

(14) The power con-
ferred by clause (1) to
issue directions, orders
or writs to any Govern-
ment, authority or person
may also be exercised by
any High Court exercising
jurisdiction in relation
to the fterritores within
which the cause of action,
wholly or in part; arises
for the exercise of such
power, notwithstanding
that the seat of such
Government or authority
or the residence of such
person is not within those
territoriess,

(2) The power conw-
ferred on a High Court b
clause (1) or clause (Lli
shall not be in derogation
of the power conferred on
the Sppreme Court by clause
(2) of article 32"

In Gopalan's case (supra),

Shastri, J., said:

"o.soooonoo the il’lSGI‘tiOl’l
of a declaration of
Fundamental Rights in the

forefront of the Constitution

coupled with an express

10

20

30
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Wprohibition against In the Court of
legislative interference ipped of the
with these rights (irticle  Supreme Court
13) and the provision of of Judicature

a constitutional sanction

for the enforcement of No. 9

such prohibition by

; it Judgnent -
means of a Jjudicial re=
view (irticle 32) 1S esssee 5828June,
a clear and emphatic in- (Con%d )
dication that these ece
rights are to be paramount  Cummin J o L
to ordinary State~made Contde)e
lawse"

The words "in the nature of"
are pregnant with meaninge.
The Courts are not limlted to
the prerogative writs theme
selves,

In this article Mukherjea; Jeoj
in Chiranijit Lg% Ve Union of
India, SeCede 9 at page 900,
observed:

"Lrt, 32 gives us very
wlde discretion in the
matter of framing our
writs to suit the exigencies
of particular cases, and
the pplication of the
petitioner cannot be thrown
out simply on the ground
that the proper writ has
not been prayed fore"

fnd Shastri, J. (as he then was) in

W&WQL&&:
1950) S.CeRes 594 at page 596 et

seqge sSaids

"That 4rticle does not
merely confer power on this
Court, as irt, 226, does on
the High Courts; to issue
certain writs for the enforce=
ment of the rights conferred
by Part III or for any other
purpose, as part of its
generzsl jurisdiction. In
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"that case it would have
been more appropriately
placed among ifrticles
131 to 139 which define
that Jjurisdiction.
Lrticle 32 provides a
'guaranteed! remedy for
the enforcement of those
rights, and this remedial
right 1s itself made a
fundamentsl right by
being included in Part
III, This Court is thus
constituted the protector
and guarantor & fundamental
rights, and it cannot,
consistently with the
responsibility so 1l-id
upon it, refuse to enters
tain applications seeking
protection against infringe-
ments of such rightse.™

In State of Msdras ve VeG

(1952) S«Co.Re 597, His Lordship
(Shastri, C.Ja) in the same
strain, observed at page 605:

"Before proceeding to
congider this question, we
think it right to point
out what is sometimes over-
looked, that our Constitution
contains express provisions
for judicial review of leglge
lation as to its conformity
with the Constitution., If,
then, the Courts in this
country face up to such
important and none too easy
tasky, 1t 1s not out of any
desirc to tilt at legislative
authority in a crusader's
spirit, but in discharge of
a duty plainly laid upon
them by the Constitution.
This is especlally true as
regards the 'fundamental
plghtslas to which this
Court has been assigned the
role of a sentinel on the

gul vive."

10
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In Du I,T.0 be
(1966) SeC, 81 at po Bl

"Lrticle 226 is
couched in comprehensive
phraseology and it ex
facie confers a wide
power on the High Court
to reach injustice wherever
it is found. & wide lan~-
guage in describing the
nature of the power, the
purposes for which and the
person or guthority
against whom it can be
exerclsed was designedly
used by the Constitution,
The High Court can issue
writs in the nature of
prerogative writs as under-
stood in England; but the
scope of those writs also
is widened by the use of
expression ‘'nature!,
vwhich expression does not
equate the writs that
can be issued in India with
Those in England,; but only
draws an analogy from
them, That apart, High
Courts can also issue
directions, orders or
writs other than the pre-
rogative writs, The High
Courts are enabled to mould
the reliefs to meet the
peculiar and complicated
requirements of this
countrys To equate the
scope of the power of the
High Court under kLrt. 226
with that of the English
Courts to issue premogative
writs is to introduce the
unnecessary procedursal
restrictions grown over the
years in a comparatively
small country like England
with a Unitary form of

In the Court of
isppeal of the
Supreme Court
of Judicature

No. 9
Judgment -
6th June,
19 68 e
(Coptde)e

mmings. J
Contde)e

Government to a vast country
like India functioning under
a federal structure. Such a
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Neonstruction would

defeat the purpose of

the article itself,

But this does not

mean that the High

Courts can function
arbitrarily under this
articles There gre

some limitations implicit
in the article and

others may be evolved

to direct the article
through defined channelse"

In T,C, B T
MNQ & 4 Loy (19%:)

SeCeRe at page 250, Mukherjea,
Joy said at Poe 2553

"As is well knowm,
the issue of the
prerogative writs, within
which certiorari is
included, had their
origin in England in
the King's prerogative
power of superintendence
over the due observance
of law by his officials
and Tribunals. The writ
of certiorsri is so
named because in its
original form it re~
guired that the King
should be 'certified
of! the proceedings to
be. investigated and the
object was to secure by
the authority of a
superior Court, that the
jurisdiction of the
inferior Tribunal should
be properly exercised.
These principles were
transplanted to other
parts of the King's
dominions. In India,
during the British days,
the three chartered High
Courts of Calcutta, Bombay,
and Madras were glone
competent to issue writs

10
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"and that too within In the Court of
specified limits and Lppeal of the
the power was not Supreme Court
exercisable by the of Judicature
other High Courts at a
2lls 'In that situation! Noe 9

as this Court observed
in Election Commigsion, g%ﬁg?ﬁﬁg -
963,

§Ehh&_3ﬁ9: (l9§3§

SeCeRe 1114 at 1150, (Contd. ).
'the makers of the %ggm;gg§&_iL4&
Constitution having Contde)e
declded to provide

for certain basic
safeguards for the

people in the new

set up, which they

called fundamental.

rights, evidently

though% it necessary

to provide also a quick
and inexpensive

remedy for the enforce-
ment of such rights

and, finding that the
prerogative writs

which the Courts 1n
England had developed

and used whenever

urgent necessity dee-
manded immediate and
decisive interposition,
were peculiarly suited

for the purpose,y they
conferred, in the States!
sphere, new and wide
powers on the High Courts
of 1ssuing directions,
orders, or writs primarily
for the cnforement of
fundamental rights, the
power to issue such
directions 'for any other
purpose! being also in-
cluded with a Miew apparene~
tly to place all the High
Courts in this country in
somewhat the same

vosition as the Court of
King!s Bench in England,.!
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"The langugge used
in articles 32 and 226
of our Constitution is
very wide and the powers
of the Supreme Court
as well as of all the
High Courts in India
extend to issuing of
orders, writs or
directions including 10
writs in the nature
of habeas corpus,
nandamis, guo warranto,
prohibition and
certiorari as may be
considered necessary
for enforcement of the
fundamental rights and
in the case of the High
Courts, for other pur- 20
poses as well, In
view of the express
provisions in our Con=-
stitution we need not
now look back to the
early history or the
procedural technicalities
of these writs in Ebhglish
law; nor feel oppressed
by any difference or 30
change of opinion ex-
pressed in particular
cases by English Judges,
We can make an order or
issue a writ in the
ngture of gertiorari in
all appropriate cases and
in appropriate manner,
so long as we keep tH
the broad and fundamental 40
principles that regulate
the exercise of Jurisdic-
tion in the matter of
granting such writs in
En.gllSh law."

I am not uwnmindlul that there
are some differences in the wording
of the Constitution of India but the
effect produced is the same as» that
of The Constitution. Consequently,
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I invoke, with great respect

and humility, the ald of these
Judicial interpretations by the
Indian Supreme Court of these
provisions of the Indian
Constitution which are jn pari
materia with the fundamental

rights provisions of The
Constitution, The effect of
this, coupled with the results
of the application herein of the
other rules of construction

to the interpretation of irticle
19, lead to the inevitable con=-
clusion thats

(a) A4rticle 19 conferred a
new and extraordinary
Jurisdiction on the
High Court of Guyanae

(b) The proper method of
application to the
Court for the exercise
of this jurisdiction is
by motion praying the
issue of M"such order',
"such wrifs™, "such .
directions" _as the Court
'may consider appropriate
for the purpose of
enforcing or securing
the enforcement of"
this extraordinary.

right; and it is d#ncumbent

upon the Court so to do
regardless of whether or

not the gpplicant indicated
in his prayer what form of

writ, direction,; or order
he desired,

Although full argument was
not heard upon this aspect of the

mgtter, there is, in my view,
sufficient highly persuasive
authority to establish beyond

any doubt the view that the Courts

have Jjurisdiction to order that
the appropriate authority under
the Roads Ordinance be joined as
a defendant and restrained from

In the Court of
4ppeal of the
Supreme Court
of Judicature

No., 9
Judgment =
6th June 9
1968,
(Contde)e

mping J

( contde ) ®



In the Court of
4ppeal of the
Supreme Court
of Judicature

No._9

Judgment =
6th Juneg
1968,
(Contdo)

Cummings, J
(Contd.§o

176,

continuation of the sald works
until compensation shall have
been gssessed in accordance
with the provisions of the
Public Lands dcquilsition
Ordinsnce, Cap., 179 - Vide
Carlic ve. The Queen and
Minister of M oW d Irmie

&I.:a.’g;@zz, (19 5 DeLieRa
Pe 633, and Mestminster Bank
Ltde ve Beverley Borough

Council & snor,, reported in

The Times Newspaper of 1lst
March, 1968, at page 13.

The Court, however,; al=-
though having jurisdic%ion,
misty in exerclsing it, con-
sider whether it is just and
convenient to grant the
injunction, and whether in the
circumstances that is the
appropriate remedy, There

can be no doubt that the

speedy implementation of
Gevernment!s road-building
policy, as adumbrated in its
road programme, is of paramount
importance to the Country!s
economic development, and.that
the Court? in exercising this
Jurisdiction, must take cognie
zance of thise. But the works
having been completed, the
question of an injunction is
now only of academic importances

Government's policy
necessitated, and the Roads
Ordinance justified, the ac-
quisition of the appellantts
property. Government, there=
fore, had every right to take
the property. But then the
citizen has every right to seck
the enforcement of his con=
stitutional right to compenw
sation therefor. The machinery
for this purpose 1s provided
by The Public Lands Licquisiiion
Ordingnce, Cape. 179s Vere this

10

20

30
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matter to be dealt with on its In the Court of
merits, the Court has juris- Asppeal of the
diction to make an appropriate Supreme Court
order = I emphasize that I of Judicature
consider it unnecessary to

decide this point now = which N

rnaywell be g direction for the

joinder of the proper authority g%gg?ﬁgg -
under the Roads Ordinance as a 1968, ?

defendant in these proceedings
and the issue of an order call- (Contds)s
ing upon him to show cause why QQEQ%Eaﬁauiféa
a writ of mandamus or an order Contds)e
in the nature of mandamus should

not issue upon him to have the

citizen's compensation assessed

in accordance with the pro-

visions of the Public Lands

Lequisition Ordinance; Cape

179, and paid to the appellant,

This Court could also have made

such an order were the merits

of the matter before it.

No doubt art. 19 of
The Constitution casts upon
the Court a heavy responsibility
and a difficult task, but this
does not Jjustify Jjudicial abdi=
cationy '"Fear must not lend
wings % our feete!

I would allow this appeal,
set gside the judgment of the
Learned trial Judge, order that
the appellant should hgve her
costs both here and in the
Court below, and remit the matter
to the learned trisl Judge for
hearing on its neritse

PERCIVLL L. CUMMINGS
Justice of ippeals

Dated this 6th day
of June, 1968,



In the Court of
Lppeal of the
Supreme Court
of Judicature

No. 10

Order on
Judgnent =
6th June, 1968,

178,

NO. 10

ORDER ON JUDGMENT

BEFORE THE,_HONOURABLE. SIR
KENNETH STOBY. CHANCELLOR

LHE HONOURLBLE MRe HeVe
LUCKHOO, JUSTICE OF LPPLAL

IHE HONOURABLE MRe Pole
CUMMINGS, JUSTICE OF APPEL

DAT%D THE 6TH DAY OF JUNE,
£208, 10
3 ' l |

UPON REALDING the Notice
of 4Lppcal on behalf of the
(Applicant) ALppellant dated the
19th day of 4ugust, 1966 and the
record filed herein on the 30th
day of January, 1967

LND UPON HELRING Mr,
Jo0.F, Haynes; Queen's Counsel, 20
of counsel for the (u4pplicant)
Lppellent and Mre M, Shahabuddeen,
Queen's Counsel, Solicitor
Genergl on behalf of the
(Respondent) Respondent

ALND MATURE DELIBERATION
THEREUPON HAD

IT IS ORDERED that this
appeal be dismissed on the
ground that there is no juris- 30
diction for the grant against
the Attorney General of an order
of injunction or other coercive
order as prayed for in the
originating notice of motion
raised by both parties at the
hearing of the appeal
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AND IT IS FURTHER
ORDERED that the decision
of the Honourable the
Chief Justice dated the

In the Court.of
Lppeal of the
Supreme Court
of Judicature

12th day of Jugust, 1966
dismissing the notice of
motion be wholly set aside
as 1t is competent to move
the Court under article

19 (1) of the Constitution
of Guyana by way of
Originating Notice of Motion

LND IT IS FURTHER
ORDERED that each party do
bear its own cost in this
Court and that the Respondent
(Respondent) do pay to the
applicant (4ppellant) one half
of her costs in the Court
below certified fit for
counsele

BY THE COURT
He MARAT

SWORN CLERK & NOTARY
PUBLIC

FOR REGISTRAR.

N

Order on
Judgnent =
6th June,

1968 (Contd.).

NO. 11

{G_CONDIT In the Court of

LEaVE TO B Appeal of the

EQ_EEB Supreme Court

G0 COUNC of Judicature

No, 11

BEFORE THE HONO LE Y ,
3 ; Order granting

L) Gk OF AFP Conditfonal

UPON the petition of the

Leave to Appeal
to Her Majesty
in Council =
l7th dugust,
1968,



In the Court of
Appeal of the
Supreme Court
of Judicature

Noe. 11

Order granting
Conditional
Leave to Appeal
to Her Majesty
in Council =
17th August,
1968, (Contde)e

180,

abovenamed (applicant) appellant
dated the 26th day of June, 1968
for leave to appeal to Her Majesty
in Council ggainst the Judgment

of the Court of Appeal of the
Supreme Court of Judicature de-
livered herein on the 6th day of
June, 1968

AND UPON READING the
sald petition and the affidavit 10
of the (applicant) appellant
dated the 26th day of June, 1968
in support thereof

LD UPON HEARING Mr,
HeBs Fraser, Solicitor for the
éapplicant) appellant and Mr.
« Rahaman, Senior Crown Counsel,
of Counsel for the (respondent)
respondent

THIS COURT DOTH ORDER 20
that subject to the performance
by the said (applicant) appellant
of the conditions hereinafter
mentioned and subject also to
the final order of this Honourable
Court upon due compliance with
such conditions leave to appeal
to Her Magjesty in Council against
the sald judgment of the Court
of Appeal of the Supreme Court 30
of Judicature be and the same
is hereby granted to the (appli=-
cant) appellant

AND THIS COURT DOTH
FURTHER ORDER that the (appli-
cant) appellant do within ninety
(90) days from the date of this
order enter into good and suffi-
clent security to the satis-
faction of the Registrar of 40
this Court in the sum of $2,400:
(two thousand four hundred
dollars) with one or more
sureties or deposit into Court
the szid sum of $2,400 (two
thousand four hundred dollars)
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for the due prosecution of
the said appeal and for

the payment of all such
costs as may become paysble
to the (respondent) re-
spondent in the event of
the (applicant) appellant
not obtaining an order grante
ing her final leave to
appeal or of the appeal
being dismissed for none
prosecution or for the part
of such costs as may bhe
awarded by the Judicial
Committee of the Privy
Council to the respondent
(respondent) on such appeal

AND THIS COURT DOTH
FURTHER ORDER that all
costs of and occasioned by
the said appeal shall
abide the event of the
said appeal to Her Majesty
in Council if the said
appeal shall be allowed
or dismissed or shgll abide
the result the sazid appeal
in case the sald appeal shall
stand dismissed for want of
prosecutione

AND THIS COURT DOTH
FURTHER ORDER that the
(applicant) aﬁ ellant do
within four ( ? nonths from
the date of this order in
due course teke out all
appointrients that may be
necessary for settling the
record dn such eppcal To
engble the Registrar of this
Court to certify that the
sald record has bheen gettled

In the Court of
Appeel of the
Supreme Court
of Judicature

Noe 11

Order granting
Conditional
Leave to dppeal
to Her Mgjesty
in Council =
17th August,
1968 (Contde)

and that the provisicns of this

order on the part of the
(epplicant) appellant have
been complied with



In the Court of
Appeal of the
Supreme Court
of Judicature

No, 11

Order granting
Conditional
Leave to Appeal
to Her Majesty
in Council =
17th August,
1968 (Contde)e

182,

AND THIS COURT DOTH
FURTHER ORDER that the
(applicant) appellant be at
liberty to apply at any time
within five (5) months fron
the date of this order for
final leave to appeal as afore~
said on the production of a
certificate under the hand
of the Registrar of this Court
of due compliance on his part
with the conditions of this
order,

BY THE COURT
He Maraj

SWORN CLERK AND
NOTARY PUBLIC

FOR REGISTRLARe

Fe e afe e e ot o e aR R R
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IN THE PRIVY COUNCIL

ON APPEAL
FROM THE COURT OF APPELL OF THE
SUPREME COURT OF JUDICAIURE

B ET WU ETZE N i~

OLIVE CASEY JAUNDOO,
in her capacity as
Executrix of the
Estate of WILLIAM
ARNOLD JAUNDOO,
deceased, Probate
whereof was granted
by the High Court
on the 17th day of
November, 1965, and
numbered 613,

(&pplicant) ALppellant,

THE ATTORNEY GENERAL
OF GUY4NA,

(Respondent) Respondent.

RECORD OF  PROCEEDINGS




