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1 
No. 1 No l

Statement of 
matter in

Statement of matter in dispute made by the Commis- dispute madof T < by the
SlOner Of LaDOUr Commissioner

of Labour— 
12.4. <>7

THE INDUSTRIAL DISPUTES ACT, (CHAPTER 131) 
OF THE LEGISLATIVE ENACTMENTS,

CEYLON 
(1956 REVISED EDITION)

In the matter of an industrial dipute 

between

10 Mr. M. T. Marikar Bawa,
No. 9, Zaleski Place, 
Colombo 10.

And

The Colombo Apothecaries' Co., Ltd., 
P. 0. Box No. 31, 
Prince Street, 
Colombo i.

Statement of matter in dispute
The matter in dispute between Mr. M. T. Marikar Bawa, No. 9,

20 Zaleski Place, Colombo 10 and the Colombo Apothecaries' Co., Ltd.,
P. O. Box No. 31, Prince Street, Colombo is whether the termination of
the services of Mr. M. "I" Marikar Bawa is justified and to what relief
he is entitled.

Dated at the office of the Commissioner of Labour, Colombo, this 
i2th day of April 1967.

(Sgd.) N. L. ABEYWIRA,
Commissioner of Labour.



No. 2.
Order made by
the Minister of 
Labour. 
Employment 
and Housing 
under Section 
4(1) of the 
Industrial 
Disputes Act—

No. 2

Order made by the Minister of Labour, Employ 
ment and Housing under Section 4(1) of the 

Industrial Disputes Act

No. T. 23/(Y>.-285/65

THE INDUSTRIAL DISPUTES ACT, (CHAPTER 131) 
OF THE LEGISLATIVE ENACTMENTS OF

CEYLON 
(1956 REVISED EDITION)

Order under Section 4(1) 10
WHEREAS an industrial dispute in respect of the matter specified 

in the statement of the Commissioner of Labour which accompanies this 
Order exists between Mr. M. T. Marikar Bawa, No. 9, Zaleski Place, 
Colombo 10, and The Colombo Apothecaries' Co., Ltd., P. O. Box 31, 
Prince Street, Colombo i.

NOW THEREFORE, I Mohamed Haniffa Mohamed Minister of 
Labour, Employment and Housing, do, by virtue of the powers vested in 
me by Section 4(1) of the Industrial Disputes Act, Chapter 131 of the 
Legislative Enactments of Ceylon (1956 Revised Edition), as amended 
by Acts, Nos. 14 of 1957, 02 of 1957 and 4 of 1962, hereby refer the 20 
aforesaid dispute to Labour Tribunal II for settlement by arbitration.

(Sgd.) M. H. MOHAMED,
Minister of Labour, Employment and 

Housing.

Colombo, 19 April, 1967.



No. 3 No ; 3
Kcvociit ion of 
I lie Order madeRevocation of the Order made by the Minister of by tin- Minuter 

Labour, Employment and Housing under Section Kmpi(.\ nu In
t/*\ f ̂ i T i . • i n' ^ A •""' Housing4(1) of the Industrial Disputes Act undor serti.m

4(1) of tlio 
, T , T ~, . ,~> 0 ,/-_ IndustrialMy No. T.23/Co. 285/65 i) is|mt ,, s A ,.t-

THE INDUSTRIAL DISPUTES ACT (CHAPTER 131) 
OF THE LEGISLATIVE ENACTMENTS 

(REVISED EDITION 1956)

Revocation of Order under Section 4(1)
10 Whereas by Order made under Section 4(1) of the Industrial Disputes 

Act, Chapter 131 of the Legislative Enactments of Ceylon (revised edition 
1956) as amended by Industrial Disputes (Amendment) Act Nos. 14 and 
62 of 1957 and No. 4 of 1962 dated 15 June 1965 and published in the 
Ceylon Government Gazette No. 14433 of June 25th, 1965 the dispute in 
respect of the matter specified in statement of the Commissioner of Labour 
dated n June 1965 between Mr. M. T. Marikar Bawa, No. 9 Zaleski 
Place, Colombo 10 and The Colombo Apothecaries' Co., Ltd., P. O. Box 
No. 31, Prince Street, Colombo i, was referred for settlement by arbitra 
tion to Mr. E. A. Wijesooriya, "Shamalie", Hiribura, Galle, and whereas

20 it is now deemed expedient that the said order be' revoked, I Mohamed 
Haniffa Mohamed, Minister of Labour, Employment and Housing do 
hereby revoke the said Order and further make order that no proceedings 
be taken upon the said Order dated I5th day of June 1965.

(Sgd.) M. H. MOHAMED,
Minister of Labour, Employment and 

Housing.

Colombo, K) April, 1967.



No. 4
Statement of 
the Colombo 
Apot Ucravies' 
C'o. Ltd. under 
Regulation 
21(1) of the 
Industrial
])i-i|)111c'S

Regulations, 
i (»r>8—
-O.f).67

4

No. 4

Statement of the Colombo Apothecaries' Co.. Ltd.,
under Regulation 21(1) of the Industrial

Disputes Regulations, 1958

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131, 
AS AMENDED BY THE INDUSTRIAL DIS 

PUTES (AMENDMENT) ACTS NOS. 14 
AND (->_> OF 1957 AND NO. 4 OF 1962

IN THE MATTER of an Industrial Dispute between 
Mr. M. T. Marikar Bawa of No. 9,
Zaleski Place, Colombo- 

and

-10

The Colombo Apothecaries' Co., Ltd., 
P. O. Box 31, 
Prince Street, 
Colombo—i.

10

The Statement of the Colombo Apothecaries' Co., Ltd., under Regu 
lation No. 21 (i) of the Industrial Disputes Regulations 1958, is as follows:-

1. The termination of the services of Mr. M. T. Marikar Bawa is 
lawful, rightful, legal and justified both in fact and in law. 20

2. The said Mr. M. T. Marikar Bawa had been guilty of gross inso 
lence, rudeness, insubordination, disobedience, defiance of authority and 
disrespect.

3. The said Mr. M. T. Marikar Bawa had been guilty of gross mis 
conduct and acts subversive of discipline.

4. The conduct of the said Mr. M. T. Marikar Bawa was inconsis 
tent with the relationship of Master and Servant and with the express and 
implied conditions of service.

5. The Management lost all confidence in the said Mr. M. T. Marikar 
Bawa. 30

6. The Respondent states that no industrial dispute exists between 
the Company and Mr. M. T. Marikar



7. The Respondent respectfully submits that the Labour Tribunal No - 4 
to which the alleged matter in dispute lias been referred for settlement ^'V^omb^ 
by arbitration has neither the power nor the jurisdiction to entertain, Apothecaries' 
hear or determine the said matter referred to it.

-1 1(1) of 1ho
S. The Company reserves to itself the right to lead all such evidence industrial 

both oral and documentary as it may be advised, or as it may deem regulations.
J95S~necessary.

10

..The Colombo Apothecaries' Co., Ltd., ri»> f™>«''i 
(Sgd.)

Secretary.
Colombo, 20th day of May, i<)(>7.

20

No. 5

Statement of M. T. Marikar Bawa under Regulation 
21(1) of the Industrial Disputes Regulations,

1958

THE INDUSTRIAL DISPUTES ACT NO. 43 OF 1950

In the matter of an industrial dispute
between

M. T. Marikar F»a\va, No. 9, Zaleski Place, Colombo
and

-10

Messrs. Colombo Apothecaries' Co., Ltd., P. 0. Box No. 31,
Colombo.

STATEMENT FILED UNDER REGULATION 21(1) 
OF THE INDUSTRIAL DISPUTES REGULATIONS, 1958

The statement of M. T. Marikar Bawa the Applicant is as follows: —

i. He was employed at Messrs. Colombo Apothecaries' Co., Ltd., 
Colombo as a Senior Assistant in the Outfitting Department in June 1951 
on a monthly salary of Rs. 250;- when the Tailoring and Outfitting 
Departments were one unit.

30 2. He also states that in July 1953 these two Departments had been 
separated and that he had been put in charge of the Outfitting Depart 
ment with full control of that Department and being directly responsible

Xn. .->

Statement of
M. 'I'. 5lm-ikiir
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Statement of 
,M. T. .Miirikar 
linwii undo?1 
Rogulnt ion 
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Industrial 
Disputes 
Regulations, 
ISCiS - 
L>2.->.67

to the General Manager and that since that date up to loth December 
1963, he had functioned in the capacity of Manager of the Outfitting 
Department.

3. He also states that since May 1054 he had been paid a monthly 
allowance of about Rs. 200/- in addition to his basic salary which had by 
then increased by Rs. ioo/- making a total basic salary of Rs. 350 /- per 
month.

4. He also further states that in June 1955 his basic salary had been 
increased to Rs. 425/- per month with a promise of a further increase 
of Rs. 75/- on ist June 1956 provided the trading figures showed an 10 
improvement but that this increment of Rs. 757- had been given in 
January 1956 instead of in June 1956 as earlier intimated by the Board of 
Directors.

5. He further states that since April 1957 he had been paid a 
commission of z\ ° () on the net profit of the Outfitting Department in 
addition to his basic salary of Rs. 500/- which he had then been drawing 
and also the allowance of about Rs. 200/- per month referred to at para 
graph 3 above.

6. He also further states that in July 1958 his basic salary had been 
increased by a further Rs. ioo/- with retrospective effect from April 195820 
and had also been placed temporarily in charge of the Tailoring Depart 
ment as from May 1958 with an extra allowance of Rs. 200/- per month 
apart from the Govt. rate of Dearness Allowance and Special Living 
Allowance amounting to about Rs. 200/- plus 2.}°,, commission.

7. He also states that from ist April 1959 the commission of 2*°,, 
which he had hitherto drawn had been increased to 5% and his basic- 
salary increased by further Rs. TOO/- in May 1960.

8. He also further states that in 1961/1962 the Board of Directors 
had changed and that Mr. Eric C. T. LaBrooy had been appointed Mana 
ging Director of the said Company. 30

9. He also states that on loth December 1963 after about an hour's 
notice he had been transferred to the Furnishing Department as its 
Manager in the absence on leave of its Manager one Mr. Pitt, and that lie 
had continued to work in the Furnishing Department till 3oth March 1965 
W;hen he had been suspended from work by a letter dated the same day 
and hand-delivered to him, without any reasons being aduced for such 
suspension.

10. He further states that by letter dated 3i/3/°5 addressed to the 
Managing Director he had asked for the reasons for such suspension.



IT. He further states:— N'°- 5
Still i-inonl of

(<?) that he received no reply to the letter referred to at para- ^n^ ^£.'"
graph 10 above, Regulation 
b t 21(1) of the

(b) that he had received a letter dated 5/4/65 from the l^^'" 1
Managing Director intimating to him that his services had Regulations.
been terminated with effect from 5/4/65 on the ground of oV.!-,.^
gross misconduct, rw/,,,/,.,/

(c) that he had categorically denied the allegation of gross 
misconduct.

10 12. He further respectfully submits:—
(a) that no explanation had been called for from him by the 

Company,
(b) that no enquiry of whatever nature had been held prior to 

the termination of his services,
(c) that he had not been given an opportunity of defending 

. himself,
(d) that there had been a denial of the principles of natural 

justice to him.

13. It is respectfully submitted that the termination of his services 
20 is mala fide, unlawful and unjustified.

He therefore prays that the Arbitrator be pleased to make award: -
(a) reinstating him in employment with payment of his salary 

from ist April 1065 to date of reinstatement or in the alter 
native,

(b) granting him by way of relief gratuity and compensation 
for loss of career in a sum of Rs. 200,ooo/- and such other 
relief as to the Arbitrator shall seem meet.

l.) M. T. MAR IRAK BAWA.

9, Zaleski Place, 
30 Colombo—10.



StnteiuiMit of
the Colombo
Apothecaries'
Co. Ltd. under
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Regulations,
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No. 6

Statement of the Colombo Apothecaries' Co., Ltd.,
under Regulation 21(2) of the Industrial Disputes

Regulations, 1958

THE INDUSTRIAL DISPUTES ACT NO. 43 OF 1950 
IN THE MATTER OF AN INDUSTRIAL DISPUTE

Between 
M. T. Marikar Bawa of No. 9, Zaleski Place, Colombo—10

and 
Messrs. Colombo Apothecaries' Co., Ltd., P.O. Box No.3i,Colombo. |Q

STATEMENT FILED UNDER REGULATION 21(2) 
OF THE INDUSTRIAL DISPUTES REGULATION, 1058

The Statement of the Respondent abovenamed is as follows: —
j. The Respondent states that the matters set out in paragraphs 

i to X of the Applicant are irrelevant for the purposes of this 
matter and, therefor, denies all and singular tire averment set 
out therein.

2. The Respondent further denies the averments in paragraphs 
9, 10, n, 12 and 13 save as are set out in the Statement of the 
Respondent dated 20th May 1967. 20

3. Still further answering paragraph 13 the Respondent states that 
the termination of the services of the Applicant was lawful, justi 
fied, rightful, legal, bona fide and reiterates the averments set 
out in this statement filed under Regulation 21(1).

4. Still further answering the Respondent states that the applicant 
is not entitled to the reliefs claimed in paragraphs (a) and (b) of 
the Prayer and that the Arbitrator has no jurisdiction or power 
to entertain, hear or determine the said matters and/or give any 
relief in respect of the said claims.

5. Without prejudice to the foregoing averments the Respondent 30 
reserves to itself the right to lead all such evidence, both oral and 
documentarv, as it max' be advised or as it max' deem necessarx7 .

The Colombo Apothecaries' Co., Ltd.
(Sgd.)

Sccretarv.
Colombo.
On this 4th day of June, 1967.



No. 7

Statement of M. T. Marikar Bawa under Regulation 
21(2) of the Industrial Disputes Regulations,

1958

THE INDUSTRIAL DISPUTES ACT NO. 43 OF 11)50

In the matter of an industrial dispute
between

M. T. Marikar Bawa of No. 9, Zaleski Place, Colombo—10
and

10 The Colombo Apothecaries' Co., Etd., of P. O. Box No. 31, 
Colombo—i.

Statement filed under Regulation 21(2) of the Industrial Disputes 
Regulations, 1958

The statement of M. T. Marikar Bawa hied in answer to the above- 
named Employer's statement is as follows:—

i. Answering paragraphs i, 2, 3 and 4 of the Employer's state 
ment he denies specifically all and singular the averments in the 
said paragraphs i, 2, 3, and 4 and puts the Employer to strick 
proof thereof.

20 2. Answering paragraph 5 thereof he denies specifically that he 
had at any time given any cause, occasion or opportunity for the 
said Employer to lose confidence in him as averred in the said 
paragraph and puts the Employer to strick proof thereof.

3. Answering paragraph 0 thereof he submits that an industrial 
dispute as defined in Section 48 of the Industrial Disputes 
Act No. 43 of 1950 as amended does exist between the said 
Company and himself.

4. Answering paragraph 7 thereof he respectfully submits that the
Labour Tribunal to which the above industrial dispute has been

30 referred for arbitration has the power and/or the jurisdiction to
entertain, hear or determine the said industrial dispute referred
to such Labour Tribunal.

No. 7
Stiitument of 
M. T. Marikar 
l!a\\ii miller 
Regulation 
-'1(2) of the 
Industrial 
Disputes 
Regulations. 
1958—-

M. T. MARIKAR BAWA.
9, Zaleski Place, Colombo—10. 
4th June, 1967.
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*°- 8 No. 8
Application to 
the Supremecourt for ft Application to the Supreme Court for a Mandate
natui^of a the in the nature of a Writ of Prohibition under
Prohibition section 42 of the Court Ordinance
under section .42 of the Courts (i) Motion of the Procter for Petitioner
Ordinance—
a) Mot,on of the IN THE SUPREME COURT OF THE ISLAND OF CEYLONProctor for

2o.<!.tnn°r In the matter of an application for a Mandate- in the
nature of a Writ of Prohibition under Section 42 of 
the Courts Ordinance (Chapter 6) of the Legislative 
Enactments of Ceylon.
The Colombo Apothecaries' Company Limited |fl 
No: 33-37, Prince Street, Colombo.

S. C. Application Petitioner 
No: 232/'O/ Vs.
ID LT. 2/121/67 i. E. A. Wijesooriya of "Shaymali" Hirimbura,

Galle.
2. M. T. Marikar Bawa of c), Zaleski Place, Colombo.
3. Honourable M. Haniffa Mohamed, Minister of 

Labour, Employment and Housing of No: 212, 
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 20 
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal, 
of No: n, Rosmead Place, Colombo 7.

Respondents.

I file my appointment as Proctor for the Petitioner abovenamed 
together with its affidavit and documents marked Pi, PiA, P2, P2A, 
P3) P4 , PS, P6, P6A, P7, P7A, P8, Pg, Pio, PII, Pi2, Pi3, Pi4, Pis and 
Pi5A and for the reasons stated in the Petition and Affidavit and MOVE 
that Y'our Lordships' Court be pleased—

(a) To issue a Mandate in the nature of a Writ of Prohibition on 30 
the 5th Respondent forbidding him from entertaining, hearing 
or determining or continuing the proceedings and prohibiting 
him from continuing to exercise jurisdiction in the said Cast- 
No: ID LT. 2/121/67 and in the matter of the dispute and 
referred to him by the 3rd Respondent;
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(5) To grant the Petitioner its costs of this application against the 
2nd Respondent if he opposes this application and likewise costs 
against any other Respondents if they oppose this application; 
and

(c) For such other and further relief as to Your Lordships' Court 
shall seem meet.

Colombo, 2oth June, 1967.

(Sgd.) WINSLOW WIJARATNAM, 
Proctor for Petitioner.

No. 8
10

20

Application to the Supreme Court for a Mandate
in the nature of a Writ of Prohibition under

section 42 of the Courts Ordinance

(ii) Petition of the Colombo Apothecaries' Co. Ltd. 

IN THE SUPREME COURT OF THE ISLAND OE CEYLON

In the matter of an application for a Mandate in the 
nature of a Writ of Prohibition under Section 42 of 
the Courts Ordinance (Chapter (>) of the Legislative 
Enactments of Ceylon.

The Colombo Apothecaries' Company Limited 
No: 33-37, Prince Street, Colombo.

Petitioner.
S. C. Application
No: 232/'Gy
ID LT. 2/121/67

30

\-'s.
1. E. A. Wijesooriya of "Shaymali", Hirimbura, 

Galle.
2. M. T. Marikar Bawa of 9, Zaleski Place, Colombo.
3. Honourable M. Haniffa Mohamed,

Minister of Labour, Employment and Housing 
of No: 212, Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, 
Lower Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal 
of No: ii, Rosmead Place, Colombo 7.

Respondents.
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No. 8
Application to 
the Supreme 
Court for .1 
Mundivto in th<; 
naturo of a 
Writ of 
Prohibition 
under section 
42 of the Courts 
Ordinance 
(ii) Pet it ion of 
the Colombo 
Apothecaries' 
Co. Ltd..— 
20.tj.G7 
('oiitinited

TO:
His Lordship the Chief Justice and to Their• Lordships the Puisne 

Judges of the Honourable the Supreme Court of the Island of Ceylon.

On this Twentieth day of June, 1967.

The Petition of the Petitioner abovenamed appearing by Winslow 
WijaRatnam its Proctor states as follows:—

1. The Petitioner is a Company incorporated in Ceylon under the 
provisions of the Companies Ordinance, Chapter 145, and having its 
registered office at the place mentioned above.

2. The ist Respondent at all material times acted and functioned 10 
as an Arbitrator under the Industrial Disputes Act, Chapter 131, as 
amended.

3. The 2nd Respondent abovenamed was employed by the Petitioner 
as an Assistant until his services were terminated on or about the 5th 
April 1965.

i

4. Consequent on the said termination on a representation made 
by the 2nd Respondent, the 4th Respondent by his letter dated nth 
June 11)65, reported on the matter in dispute between the Petitioner and 
the 2nd Respondent. The 3rd Respondent by his order dated i6th June 
1965 in terms of the said Act and Section 4(1) thereof referred the matter 20 
in dispute, vi/:—

"Whether the termination of the services of Mr. M. T. Marikar 
Bawa is justified and to what relief is he entitled"

to the ist Respondent for settlement by arbitration. The Petitioner 
annexes hereto a true copy of the said letter dated nth June 1965 (marked 
Pi) together with its translation marked Pi A and a true copy of a letter 
dated i6th June 1965 sent to the Petitioner by the Permanent Secretary 
to the 3rd Respondent marked P^ with its translation marked P.*A. 
The said dispute was numbered A.534.

5. The ist Respondent commenced proceedings on the said reference 30 
and the Petitioner tiled its statements in the said case as required by 
Law in which it, inter alia, contested the jurisdiction of the ist Respon 
dent to hear and determine the matter in dispute. True copies of the said 
statements are annexed hereto marked ?3 and ?4 respectively.

(>. After hearing arguments from Counsel on either side following the 
judgments of Your Lordships' Court in S.C. 488/65 and S.C. 144 and 
158/64 and 37/66 the ist Respondent on the 4th of June 1966 held that



he had no jurisdiction to entertain the reference and made no award 
thereon for the reasons stated by him. The Petitioner annexes hereto a 
true copy of the said order made by the ist Respondent marked P5. The 
4th Respondent by his letter dated I4th July 1966 informed the Peti 
tioner of the said award and a copy of the said order was received by the 
Petitioner on i2th August 1966 together with a letter dated loth August 
1906 from the 4th Respondent. True copies of the said letters dated 141)1 
July 1966 and loth August 1966 are annexed hereto marked P6 and Pj 
respectively together with their translations marked P6A and PyA res- 

lOpectively.

7. Subsequently the 3rd Respondent made two orders hereinafter 
set forth.

8. The Petitioner states that the 3rd Respondent has by his order 
dated igth April 1967 purported to revoke an order dated i6th June 1965 
said to have been made by him under Section 4(1) of the said Act. The 
Petitioner was informed of the said purported revocation by a letter to 
that effect signed by the Permanent Secretary of the 3rd Respondent 
and dated igth April 1(167, a true COPY °f which is annexed hereto marked 
P8. The said order of the 3rd Respondent dated igth April 1967 is annexed 

20 hereto and marked Pg. The said matters were set out in Ceylon Govern 
ment Gazette No: 14, 747 of 5.5.67.

9. The 3rd Respondent by his order dated igth April 1967 in terms 
of the said Act and Section 4(1) thereof referred the matter in dispute,

"Whether the termination of the services of Mr. M. T. Marikar 
Bawa justified and to what relief is he entitled?"

to the 5th Respondent for settlement by arbitration. The Petitioner 
annexes hereto a true copy of the said letter dated i2th April 1967 
marked Pio and a true copy of a letter dated igth April 1967 sent to the 

30 Petitioner by the Permanent Secretary to the 3rd Respondent marked 
PII and a copy of the said order of the 3rd Respondent marked Pi2. 
The said matters were set out in Ceylon Government Gazette No: 14, 747 
of 5.5.67. The said dispute referred to the 5th Respondent was numbered 
IDLT. 2/121/67.

10. The Petitioner filed its statements in the said case as required 
by La\v in which it, inter alia, submitted that the President, Labour 
Tribunal 2 had neither the power nor the jurisdiction to entertain, hear

Xo. S
Application to 
the Supreme 
Court for a 
Mandate in t he 
nature of a 
Writ of 
Prohibition 
under serl ion 
42 of the Courts 
Ordinance 
(ii) Petition of 
the Colombo 
Apothecaries' 
Co. Ltd..— 
20.6.67 
Continued
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No. 8
Application to 
tin 1 Supreme 
('on rt for a 
.Mimdiilr in the 
nature of a 
Writ of 
Prohibition 
under M-rlion 
•12 of tlip Courts 
Ordinance 
(ii) Pel ii ion of 
the Colombo 
Apothecaries' 
Co. Ltd.,— 
20.6.67 
Continued

or determine tlie said matter referred to it. Copies of the said statements 
are annexed hereto marked Pi3 and Pi-f. The Petitioner lias been informed 
by a notice dated 28th May 19(17 that the matter has been fixed for 
hearing on 25th June 1967, a copy of which is annexed hereto marked 
Pi5 together with its translation marked

11. The Petitioner is advised and states that —
(a) that the aforesaid purported revocation is ex facie invalid as it 

purports to be a revocation of an order made under Section 4(1) 
of the said Act;

(b) having made the aforesaid reference dated ibth June 1965 the 10 
3rd Respondent has no further powers and that having exer 
cised his powers under Section 4(1) of the Industrial Disputes 
Act has exhausted the power given to him by the said Statute 
and that the 3rd respondent is not entitled in law to make the 
second reference dated igth April 1967 to the 5th Respon 
dent;

(c) that the aforesaid reference is ex facie invalid;
(d) in any event the arbitrator has neither the power nor the 

jurisdiction to deal with the alleged matters in dispute referred 
to him viz: "Whether the termination of the services of Mr. M. 20 
T. Marikar Bawa is justified and to what relief is he entitled"

12. The Petitioner is entitled to a Mandate in the nature of a Writ 
of Prohibition on the 5th Respondent forbidding him from entertaining, 
hearing or determining or continuing the proceedings and prohibiting 
him from continuing to exercise jurisdiction in the said Case Xo: ID LT. 
2/121/67 and in the matter of the dispute and referred to him by the 
3rd Respondent.

13. The ist, 3rd and 4th Respondents are made parties to this 
application to give them notice of this application but no costs nor any 
relief is claimed against them and no act or appearance by them is required 30 
before Your Lordships' Court.

14. Grave and irremediable prejudice will result to the Petitioner 
unless the said relief is granted.

WHEREFORE the Petitioner prays that Your Lordships' Court 
be pleased —

(a) to issue a Mandate in the nature of a Writ or Prohibition on the 
5th Respondent forbidding him from entertaining, hearing or



determining or continuing the proceedings and prohibiting him 
from continuing to exercise jurisdiction in the said Case 
Xo: ID LT. 2/121/67 and in the matter of the dispute and 
referred to him by the 3rd Respondent;

(h) for costs against the 2nd Respondent if he opposes this appli 
cation and likewise for costs against any other Respondent if he 
opposes this application; and

(c) for such other and further relief as to Your Lordships' Court 
shall seem meet.

10

Settled by: 
B. T. Eliatamby, 
Vernon Wijetunge and 
H. V Perera, O.C.

(Sgd.) WINSLOWWIJARATNAM, 
Proctor for Petitioner.

Xo. 8
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No. 8
Application to the Supreme Court for a Mandate 

in the nature of a Writ of Prohibition under 
section 42 of the Courts Ordinance

(iii) Affidavit of B. J. Pompeus 
20 IN THE SUPREME COURT OE THE ISLAND OF CEYLON

In the matter of an application for a Mandate in the 
nature of a Writ of Prohibition under Section 42 of 
the Courts Ordinance (Chapter (>) of the Legislative 
Enactments of Cevlon.

The Colombo Apothecaries' Company Limited 
No: 33-37. Prince Street, Colombo.

Petitioner. 
Vs.S.C. Application 

No: 232 /'f>7 
30 ID LT 2/i2i/(>7 1. E. A. Wijesooriya of "Shaymali", Hirimbura, 

G.ille.
2. M. T. Marikar Bawa of 9, Zaleski Place, Colombo.
3. Honourable M. HaniffaMohamed,

Minister of Labour, Employment and Housing 
of No: 212, Bauddhaloka Mawata, Colombo 7.
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Xo. 8
Application to 
the Supreme 
(Ymrt for a 
Aliindiilp in the 
nature of a 
Writ of 
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Ordinance 
(iii) Affidavit of 
B. J. Pompeus 
—20.G.67. 
Continued

4. N. L. Abeywira, Commissioner of Labour, 
Lower Lake Road, Colombo 3.

5. \V. E. M. Abeysekera, President, Labour Tribunal, 
of No: u, Rosmead Place, Colombo 7.

Respondents.

I, BRINSLEY JUSTUS POMPEUS of The Colombo Apothecaries' 
Company Limited, 33-37, Prince Street, Colombo i, do hereby make oath 
and swear as follows:—

i. I am the Secretary of the Petitioner Company abovenamed.
2. I am personally acquainted and well aware of the facts contained 10 

in this application and have the authority of the Petitioner Company to 
act in connection with this matter.

3. The Petitioner is a Company incorporated in Ceylon under the 
provisions of the Companies Ordinance, Chapter 145, and having its 
registered office at the place mentioned above.

4. The ist Respondent at all material times acted and functioned 
as an Arbitrator under the Industrial Disputes Act, Chapter 131, as 
amended.

5. The 2nd Respondent abovenamed was employed by the Peti 
tioner as an Assistant until his services were terminated on or about the 20 
5th April 1965.

6. Consequent on the said termination on a representation made by 
the 2nd Respondent, the 4th Respondent by his letter dated nth June 
1965, reported on the matter in dispute between the Petitioner and the 
2nd Respondent. The 3rd Respondent by his order dated i3th June 1965 
in terms of the said Act and Section 4(1) thereof referred the matter in 
dispute, viz:—

"Whether the termination of the services of Mr. M. T. Mnrikar 
Bawa is justified and to what relief is he entitled"

to the ist Respondent for settlement by arbitration. The Petitioner30 
annexes hereto a true copy of the said letter dated nth June 1965 (marked 
Pi) together with its translation marked Pi A and a true copy of a letter 
dated i6th June 1965 sent to the Petitioner by the Permanent Secretary 
to the 3rd Respondent marked P2 with its translation marked P2A. 
The said dispute was numbered A. 534.

7. The ist Respondent commenced proceedings on the said reference 
and the Petitioner filed its statements in the said case as required by 
Law in which it, inter alia, contested the jurisdiction of the ist
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Respondent to hear and determine the matter in dispute. True copies of 
the said statements are annexed hereto marked PS and ?4 respectively.

8. After hearing arguments from Counsel on either side following 
the judgments of Your Lordships' Court in S.C. 488/65 and S.C. 144 and 
158/64 and 37/66 the ist Respondent on the 4th of June 1966 held that 
he had no jurisdiction to entertain the reference and made no award 
thereon for the reasons stated by him. The Petitipner annexes hereto a 
true copy of the said order made by the ist Respondent marked P5- 
The 4th"Respondent by his letter dated i4th July 1966 informed the 

10 Petitioner of the said award and a copy of the said order was received by 
the Petitioner on I2th August 1966 together with a letter dated loth 
August 1966 from the 4th Respondent. True copies of the said letters 
dated I4th July 1966 and loth August 1966 are annexed hereto marked 
P6 and Py respectively together with their translations marked P6A and 
PyA respectively.

9. Subsequently the 3rd Respondent made two orders hereinafter 
set forth.

10. The Petitioner states that the 3rd Respondent has by his order 
dated i<)th April 1967 purported to revoke an order dated i6th June 1965 

20 said to have been made by him under Section 4(1) of the said Act. The 
Petitioner was informed of the said purported revocation by a letter to 
that effect signed by the Permanent Secretary of the 3rd Respondent 
and dated igth April, 1967, a true copy of which is annexed hereto 
marked P8. The said order of the 3rd Respondent dated igth April 1967 
is annexed hereto and marked Pg. The said matters were set out in 
Ceylon Government Gazette No: 14,747 of 5.5.67.

n. The 3rd Respondent by his order dated igth April 1967, in 
terms of the said Act and Section 4(1) thereof referred the matter in 
dispute, viz:

30 "Whether the termination of the services of Mr. M. T. Marikar 
Bawa is justified and to what relief is he entitled?"

to the 5th Respondent for settlement by arbitration. The Petitioner 
annexes hereto a true copy of the said letter dated I2th April 1967 marked 
Pio and a true copy of a letter dated igth April 1967 sent to the Peti 
tioner by the Permanent Secretary to the 3rd Respondent marked Pn 
and a copy of the said order of the 3rd Respondent marked Pi2. The said 
matters were set out in Ceylon Government Gazette No: 14,747 of 5.5.67. 
The said dispute referred to the 5th Respondent was numbered ID LT.

> 112 1/67.

40 12. The Petitioner filed its statements in the said case as required 
by Law in which it, inter alia, submitted that the President, Labour

Application to 
tho Supreme 
Court for a 
Mandate in the 
nature of a 
Writ of 
Prohibition 
under section 
4-2 of tho 
Courls 
Ordinance 
(iii) Affidavit of 
B. J. Pompeus 
—20.0.<i7. 
Continued



18

No. 8
Application to 
tuu Supreme 
Court for a 
Miiudiite in the 
nature of a 
Writ of 
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Tribunal 2 had neither the power nor the jurisdiction to entertain, hear or 
determine the said matter referred to it. Copies of the said statements 
are annexed hereto marked Pi3 and Pi-|.. The Petitioner has been informed 
by a notice dated 28th May 1967 that the matter has been fixed for 
hearing on 25th June 1967, a copy of which is annexed hereto marked Pi5 
together with its translation marked Pi5A.

13-
(a)

(d)

The Petitioner is advised and states that—
that the aforesaid purported revocation is ex facie invalid 
as it purports to be a revocation of an order made under Section 
4(1) of the said Act; 10
having made the aforesaid reference dated ibth June 1905 the 
3rd Respondent has no further powers and that having exer 
cised his powers under Section 4(1) of the Industrial Disputes 
Act has exhausted the power given to him by the said Statute 
and that the 3rd Respondent is not entitled in law to make the 
second reference dated igth April 1967 to the 5th Respondent;
that the aforesaid reference is ex facie invalid;
in any event the arbitrator has neither the power nor the juris 
diction to deal with the alleged matters in dispute referred to 
him viz: 20
"Whether the termination of the services of Mr. M. 
Bawa is justified and to what relief is he entitled".

Marikar

14. The Petitioner is entitled to a Mandate in the nature of a Writ 
of Prohibition on the 5th Respondent forbidding him from entertaining, 
hearing or determining or continuing the proceedings and prohibiting 
him from continuing to exercise jurisdiction in the said Case No: ID LT. 
2/121/67 and in the matter of the dispute and referred to him by the 
3rd Respondent.

15. The ist, 3rd and 4th Respondents are made parties to this 
application to give them notice of this application but no costs nor any 30 
relief is claimed against them and no act or appearance by them is required 
before Your Lordships' Court.

16. Grave and irremediable prejudice will result to the Petitioner 
unless the said relief is granted.

Read over and signed and 
sworn to at Colombo on 
this 20th day of June 1967

(Sgd.)

(Sgcl.) B. J. POMPEUS 
on Re. i/- stamp.

Before me

Justice for the Peace. 40
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Proceedings 
before the 
Labour

No. 9 
Proceedings before the Labour Tribunal

Mr. Navaratnarajah Q.C. with Mr. Isodore Fer- ™™al~ 
25.6.67 nando instructed by Mr. Vernon Jayamanne

appears for the applicant.
Mr. Wijeyatunga with Mr. Eliyathamby instructed 
by Mr. Winslow Wijeratne appears for the res 
pondents.

Mr. Wije}"dtunga tenders a certified copy of an order made on an 
10 application for a mandate in ID/LT 2/121/67, Supreme Court appli 

cation 232/67. That document is marked 'X' and filed of record. The 
Supreme Court has made order in this case that all steps before the LT be 
suspended.

Mr. Navaratnarajah states that notice of this order has not been 
given to the applicant and in the circumstances, Mr. Navaratnarajah 
moves for costs.

This question will be considered at the time of the disposal of the 
case.

Mr. Wijeyatunga states that Mr. Navaratnarajah is not entitled to 
20 costs today. However, let this matter be taken up at the final stage.

Parties will get in touch with the LT after Supreme Court has made a 
final order on the Writ Application.

(Sgd.)
President LT(j.}

No. 10 
Judgment of the Supreme Court

IN THE SUPREME COURT OF THE ISLAND OF CEYLON
In the matter of an application for a Mandate in 
the nature of a Writ of Prohibition under section 
42 of the Courts Ordinance (Chapter 6) of the 

30 Legislative Enactments of Ceylon.
S.C. Application
232/67
No: ID LT. 2/121/67

Xo. 10 
Judgment of 
the Supreme 
Court—29.-'.08.

The Colombo Apothecaries' Company Ltd.

E. A. Wijesooriya and four others.
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Xo- 10 Present: H. N. G. Fernando, C.J., T. S. Fernando, J.,
ti"eX—— Abeyesundere, J., Silva, J., Siva Supramaniam, J.,
Court—un.2.08. Samera\vickrame, J., and Tennekoon, J.
Continued

Counsel: H. V. Perera, O.C. with
H. \Y. Jayewardena, O.C., \'ernon \\'ijetunga and 
Ben Eliatamby for Petitioner.
Walter Jayewardene, O.C'. (Acting Attorney- 
General) with H. L. de Silva, frown Counsel, for 
ist, 3rd, 4th and 5th Respondents.
N. Satyendra with S. Ponnambalam for 2nd 10 
Respondent.

Argued on: zycd, 24th, 25th, 2(>th, 2/th, 3oth and jist July 
and ist August, 1967.

Decided on: 2gth February, 1968.

H. N. G. Fernando, C.J.
I must confess that I had much doubt during the course of the 

argument of this case, as to the correct answer to the question which 
arises in this case, namely whether a dispute between a single employer 
and an employee whom he has dismissed is an "industrial dispute" 
contemplated in the Act. Because it appeared during the argument that 2Q 
my brothers Samerawickrame and Tennekoon each had fairly definite 
and opposing views on the problem, they prepared at my request draft 
judgments setting out those contrary views, and I am sure my other 
colleagues on this Bench have derived as much assistance as 1 have 
from a study of those draft judgments, which quite fairly set out the pith 
of the arguments addressed to us by opposing counsel. Having enjoyed 
the benefit of the assistance to which I have just referred, I find myself 
now able to accept the answer in the negative which my brother Tenne 
koon gives to the question which here arises and to accept also his reasons 
for that answer. That being so, and also because the judgment of Tenne- 30 
koon, J. was prepared earlier and does not refer to some of the points 
which have influenced the reasoning of Samerawickrame, J. my own 
statement of opinion has necessarily to take the form of a comment on 
the latter reasoning. In the circumstances, I trust that it is scarcely 
necessary for me to disclaim any intention of disparaging that reasoning 
in the course of the expression of my disagreement.

\Yhen the petitioner in this case summarily dismissed the 2nd res 
pondent from service, there undoubtedly anise a "dispute" between the 
two parties in the ordinary sense of that term, and that dispute apparently 
came to the notice of the Minister. At this stage, the question which 40
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concerned the Minister would have been whether (if 1 may state it this No - 10 
way) he could do anything about the matter. The Minister's statutory Judgment, of

i i A • • f • ~ tin' Supremepowers under the Act are set out in section 4 ol the Act, each sub-section court—29.2.68. 
of which empowers him to refer an "industrial dispute" for settlement by Continued 
arbitration. Thus the particular question which arose was whether this 
particular dispute is or is not an industrial dispute, and it seems to me 
beyond argument that the Minister's first duty (having regard to the 
form and structure of Acts of Parliament) was to seek a solution to the 
question in the Act's definition of the expression "industrial dispute".

10 While definitions in our Statutes take various forms, this particular 
definition commences thus "industrial dispute means . . , a formula 
intended to exclude any meaning other than the meaning which the 
Legislature proposes to assign in the definition itself. The citation from 
Craie's Statute Law, on which my brother Samerawickrame relies for the 
proposition that a word can be given its ordinary meaning in a particular 
context is wholly applicable where a word or expression is not defined 
at all, and may also be applicable in other cases, where for instance the 
definition of a word or expression commences " 'X' includes . . . .". 
But where a definition does commence " 'X' means . . .", a Court cannot

20 in any opinion look for a meaning outside the terms of the definition 
save in extremis, i.e. to avoid manifest absurdity, or to disregard manifest 
error in the actual definition.

The dispute which came to the notice of the Minister in this case 
was one between a single employer and a person who, though previously 
employed by that employer, was not so employed at the time when the 
dispute arose; and the dispute related to the termination of the services of 
that person. Taking first the subject-matter of the dispute, there is no ques 
tion but that the subject-matter fell within the scope of the definition: 
a dispute as to "the termination of the services of any person" is expressly 

30 mentioned in the concluding part of the definition of "industrial dispute" 
in the Ac..

But in relation to each other, the parties to this dispute, at the time 
when it arose, were not an employer and a workman (in the ordinary 
sense- of those words) but an employer, or perhaps an ex-employer, and an 
cx-icorhman. Hence I am in entire agreement with my brother Tennekoon 
that, when one has regard only to the definition of "industrial dispute", 
there was here no dispute between an employer and a workman. But that is 
not an end of the matter, for the words "employer" and "workman" 
are both defined in the Act in what I might term "compelling" defini- 

40tions, because they employ the term means. In order therefore to deter 
mine what the Legislature intended by the word "workman", the Minister 
was bound by the definition of that word. Accepting Tennekoon J's clear 
and obvious division of this definition into three parts, I have no doubt
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omi mi°ent10f ^at an ex'workman > i-e - a person whose employment has been terminated,
the sup^mr is not contemplated in the first part; indeed no argument to the contrary
Court—29..M>s. was addressed to us.
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But the question whether a workman whose services are terminated 
is nevertheless included in the second part of the definition of "workman" 
is not so easily answered. Had there been no third limb in the definition, 
the construction that the second part was intended to include any dis 
missed workman might have been reasonable.

The third limb or part of the definition, when read separately, is 
"workman", for the purposes of any proceedings undo' this J cl in relation 10 
to any 'industrial dispute, includes any person whose services have been 
terminated" One cannot I fear ignore the apparent intention of the 
Legislature evidenced in the words which 1 have just underlined. Whereas 
the first two meanings which are assigned can apply whenever the word 
"workman" occurs in the Act, this third meaning can attach only when 
the word has to be construed in relation to proceedings .... dispute. 
Hence it seems to me that, if the Court were to hold that the second limb 
contemplates a workman whose services have been terminated, the Court 
would be transgressing the limitation deliberately stated in the third 
limb of the definition. Indeed, the construction that the second limb of the 20 
definition of "workman" does include a dismissed workman is negatived 
by the third limb, in which the legislature assumes that a dismissed work 
man is not caught up in the earlier parts of the definition.

I am satisfied, on this examination of the definition of "industrial 
dispute", read as it must be with the first two limbs of the definition of 
"workman", that a dispute between an employer and his dismissed 
workman is not an industrial dispute. I trust I am right in thinking that 
Samerawickrema J. is thus far at one with me, because he relies only on 
the third limb of the definition of "workman" for his conclusion.

The next, and last, matter which arises in the inquiry whether the 30 
dispute in the present case is an "industrial dispute" within the definition 
of that expression is to consider whether that definition, can properly 
be read, together with the third limb of the definition of "workman". 
Expressing the question in another way, is there anything in that third 
limb which has the effect of giving to the word "workman", when it 
occurs in the definition of "industrial dispute", the meaning "ex-work 
man or dismissed workman" 1 see no alternative but to hold that the 
third limb can have no such effect, because the introductory words of the 
third limb assign a meaning to the word "workman", not for all purposes, 
but only for the purposes of any proceedings under the Act in relation to 40 
an industrial dispute.



In rny opinion, the proper approach of the Minister to a dispute Xo - 10 
which is brought to his notice is the approach which 1 have myself made, 
namely to inquire whether the dispute is one to which the Act applies, 
that is to say, an "industrial dispute" as defined in the Act. If by that test, 
a particular dispute is not an industrial dispute as so defined, then it is 
something unaffected by the Act, and the Minister has no statutory power 
to take any action concerning it; he cannot initiate a proceeding under 
the Act except in relation to a dispute which first satisfies this test.

With much respect, 1 must express disagreement with the opinion 
10 that there were in this case any "proceedings under the Act" at any 

stage before the Minister made a reference under section 4. There is in 
existence a proceeding under the Act only when, and after, a reference 
under section 4 is made; and the third limb of the definition can operate 
only for the purpose of a proceeding thus in existence. At the stage when 
the Minister merely considers whether he should make such a reference, 
he is not exercising any power or function under the Act. Perhaps the 
very words of the preceding sentence convex 1 adequately the distinction 
between the mere contemplation of the commencement of a proceeding, 
and the actual commencement of a proceeding. Perhaps also a valid' 

20 analogy can be drawn with the principle of the criminal law that the mere 
contemplation or intention of doing a criminal act is (save very excep 
tionally) not a criminal offence-. The reason of course is that it is only 
the doing of the act that the criminal law (-overs, and not the desire 
to do it. So also the "proceeding^" which section 4 of the Industrial 
Dispute Act covers or authorises is the making of a reference, and not 
the idea or intention to make it. Nothing is a statutory proceeding unless 
it has some legal effect or legal consequence, and the mere contemplation 
or intention of the Minister to make a reference has no legal effect or 
legal consequence and is not a proceeding under the Act. For these reasons, 

30 I am unable to agree with my brother Samerawickrame that a dispute 
between an employer and a dismissed workman can be construed to be 
an "industrial dispute" by calling in aid the third limb of the definition 
of "workman".

When a Statute contains a definition of a subject or matter to which 
the Statute will apply, and especially when the definition uses the word 
"means", the Statute will apply only to Mi^h a subject or matter as 
passes the test that it falls within the description, conditions and other 
particulars specified in that definition. In addition, if any word or expres 
sion which occurs in that definition is itself defined in another definition, 

40 then resort must also be had (in applying the test) to the meaning thus 
assigned to such a word or expression; that precisely is the reason why, 
in this case, it is legitimate and necessary to read the definition of "indus 
trial dispute" together with the definition of "workman". But the third
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limb of the latter definition (unlike its first two limbs), while assigning a 
third meaning to "workman", only does so "for the purposes of any 
proceedings in relation to any industrial dispute". The third limb thus 
pre-supposes the existence of an industrial dispute and enacts some provi 
sion concerning it. Hence this third limb cannot form part of the test to 
which I have referred, because it pre-supposes that the test has already 
been satisfied. In testing the point whether some dispute is an "industrial 
dispute" as defined, it is in my opinion contrary, both to common-sense 
and to the rules of statutory construction, to call in aid a provision which 
pre-supposes that the case under consideration has passed that very 10 
test.

My opinion, that the third limb of the definition of "workman" 
is not relevant in a consideration of the question whether a particular 
dispute is an industrial dispute as defined in the Act, does not have the 
consequence that this third limb was enacted without purpose and is 
tautologous. There are in the Act many provisions, applicable in relation 
to proceedings under the Act, where the word "workman" occurs in 
contexts in which it might be doubtful whether reference to a dismissed 
workman is also intended. The third limb of the definition serves the 
useful purpose of avoiding such possible doubts, Statutory provisions 20 
of this kind are not uncommon, and indeed are often efficacious.

My brother Siva Supramaniam is of opinion that there was a dispute 
or difference between the petitioner and the 2nd respondent which arose 
before the termination of the services of the 2nd respondent, but the 
statement of the matter in dispute, namely "whether the termination 
of the services of the 2nd respondent was justified" do not indicate 
that there was any industrial dispute prior to that time. If a workman 
conducts himself in a manner which appears to his employer to consti 
tute gross inefficiency or impertinence, and if the employer immediately 
dismisses the workman, there would be no dispute in existence prior to 30 
the dismissal. If thereafter the workman acquiesces in his dismissal there 
will be no dispute at all; but if the workman questions the propriety of the 
dismissal then there will arise the dispute whether his dismissal was 
justified. While there may be cases in which dismissal is the culmination 
of a pre-existing industrial dispute, the present case has not been shown 
to be of such a nature.

1 cannot agree that the case of R v. National- Arbitration Tribunal 
(( I947) - A.E.R. 693) relates to facts similar to those of the present 
case. The judgment of Lord Goddard makes it clear that between Novem 
ber 1946 and March 1947 the Company's workmen and their Union ^
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had made demands for changes in wages and in conditions of service, No - 10 
and that the Company had always resisted those demands. At the time Su^ml 
of the termination of the services therefore, there was in existence a Court—IMI.'. 
dispute as to those matters. Immediately after the passage cited by my 
brother Siva Supramaniam from the judgment, these observations follow:—

"It is, in my opinion, quite clear that there was here a trade 
dispute existing at any rate clown to the date of the dismissal 
of the workmen . . If there was a trade dispute it can, in my 
opinion, be referred to the tribunal whether or not the dispute 

10 has resulted in workmen being dismissed or in their having dis 
charged themselves".

As I understand it the decision in that case proceeds on the common- 
sense principle that once a dispute has arisen, an employer cannot avoid 
the operation of the machinery for settlement by terminating the employ 
ment of his workmen. The reference actually made in that case included 
several matters regarding conditions of service which had been in dispute 
prior to the termination. In the instant case, however, the reference to 
arbitration does not refer to any matter alleged to have been in dispute 
prior to the termination of the employment of the 2nd respondent.

20 The conclusion which I reach in this case means that the machinery 
of settlement by arbitration is not available in the case of a dispute 
between an employer and an individual workman whose services are 
terminated before the dispute arises. That conclusion is unfortunate for 
the employee in the instant case, because apparently there is not now 
available to him the remedy provided in Part IVA of the Act. But that 
consequence is entirely fortuitous; it was probably due to the fact that the 
present dispute arose at a time when this Court had decided, in the case of 
Walker Sons 6- Co. Ltd. v. Fry (1965) 68 N.L.R. page 73, that the provi 
sions of Part IYA of the Act were ultra vires of the principle of Separation

30 of Powers. Now that our decision has been reversed by the Privy Council, 
there is no longer any doubt that relief under that Part of the Act can be 
sought in cases like the present one. And if an individual's grievance 
does become the subject of a dispute to which a trade union or an actually 
employed workman is a party, then the procedure of settlement by arbi 
tration is also available.

For these reasons, I agree to the order proposed by my brother 
Tennekoon.

(Sgd.) H. N. G. FERNANDO, 
Chief Justice.
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xo .10 T. S. Fernando, J.
Judgment of

l .a *T(V to the making of the order proposed by Samerawickrema J. 
and with the reasons therefor set out by him in his judgment.

(Sgci.) T. 8. FERNANDO.
J'uisne Justice,

Abeyesundere, J.
The dispute between the 2nd respondent and the petitioner in regard 

to the termination of the former's services by the latter was considered 
by the 3rd respondent, who was the Minister of Labour, to be an industrial 
dispute within the meaning of the Industrial Disputes Act (hereinafter 10 
referred to as the Act). Purporting to exercise the powers under section 
4(1) of the Act, the 3rd respondent referred such dispute for settlement 
by arbitration to the 5th respondent who is the President of a Labour 
Tribunal. The petitioner prays for a writ of this Court prohibiting the 
5th respondent frcm continuing the proceedings in relation to the alleged 
industrial dispute between the 2nd respondent and the petitioner.

Mr. H. V. Perera, O.C., who appeared for the petitioner, contended 
that the dispute between the 2nd respondent and the petitioner was 
not an industrial dispute within the meaning of the Act as the 2nd respon 
dent, having ceased to be a workman when the dispute arose, was not 20 
competent to be a party to an industrial dispute, that consequently the 
reference made by the 3rd respondent to the 5th respondent was invalid, 
and that therefore the petitioner's application for a writ of prohibition 
should be allowed. Mr. N. Satyendra, who appeared for the 2nd respon 
dent, sought to counter Mr. Perera's contention with the argument that, 
by reason of the second part of the definition of "workman" in section 
48 of the Act, the 2nd respondent was a workman for the purposes of the 
Act despite the termination of his services. Mr. Perera submitted that the 
second part of the definition of "workman" was intended to apply to the 
word "workmen" in the expression "trade union consisting of workmen" 30 
occurring in the definition of "industrial dispute" in the Act and that it 
did nqt apply to the 2nd respondent. In connection with that submission 
Mr. Perera drew attention to the fact that the expression "trade union" 
was defined in the Act to be any trade union registered under the Trade 
Unions Ordinance and that the meaning of the word "workman" as 
expressed in the second part of the definition of that word in the Act 
occurred in the definition of "workman" in the Trade Unions Ordinance.

The second part of the definition of "workman" in the Act provides 
that "workman" includes any person ordinarily employed under a contract
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of service with an employer whether such person is or is not in employ- NT°- 10 
ment at any particular time. The third part of the definition of "work- ;T1"f r̂"tn"!' 
man" in the Act provides that, for the purposes of any proceedings under r,mrt L'O.L'. 
(he Act in relation to any industrial dispute, "workman" includes any r"»"""fd 
person whose services have been terminated. If, as argued by Mr. Satyen- 
dra, the second part of the definition of "workman" has an unrestricted 
application in the Act, a person whose services have been terminated 
would be a workman within the meaning of the Act and consequently the 
third part of the definition of "workman" would be redundant.

10 Mr. Satyendra submitted that if Mr. Perera's interpretation of the 
definition of "workman" in the Act was correct, that definition would 
not apply to the word "workman" in section 3iB of the Act which provided 
that a workman may make an application to a Labour Tribunal for relief 
in respect of the termination of his services by his employer. That sub 
mission is correct. But the inapplicability of the definition of "workman" 
in the Act to section 3iB does not matter as it is clear that the context of 
that section requires the word "workman" occurring therein to mean a 
person whose services have been terminated and the definition of "work 
man" in section 48 of the Act is subject to the words "unless the context

20 otherwise requires".

With regard to the third part of the definition of "workman" in the 
Act, Mr. Perera's submission was that it was necessary as awards and 
other proceedings under the Act in relation to an industrial dispute were 
sometimes required to apply to persons whose services had been termi 
nated. Mr. Perera also examined the question whether the third part of 
the definition of "workman" in the Act applied to the 2nd respondent. 
He submitted that the consideration by the 3rd respondent whether the 
dispute between the 2nd respondent and the petitioner was an industrial 
dispute was not a proceeding under the Act in relation to an industrial 

30 dispute as there should first be an industrial dispute before any proceeding 
in relation thereto under the Act could arise and that therefore the third 
part of the definition of "workman" in the Act could not be relied on to 
determine the question whether the dispute between the 2nd respondent 
and the petitioner was an industrial dispute. I agree with Mr. Perera 
that such question must be determined without having regard to the third 
part of the definition of "workman" in the Act.

Unlike Mr. Satyendra's interpretation of the definition of "workman" 
in the Act, Mr. Perera's interpretation of that definition does not have the 
effect of making any part of that definition redundant. I accept Mr. 

40 Perera's interpretation. The dispute between the 2nd respondent and the 
petitioner is not an industrial dispute within the meaning of the Act 
because the parties to it are not competent under the Act to be parties
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to an industrial dispute as, at the time when the dispute arose, the and 
respondent had ceased to be a workman of the petitioner and also the 
petitioner had ceased to be the 2nd respondent's employer.

I hold that, as the dispute between the 2nd respondent and the 
petitioner is not an industrial dispute within the meaning of the Act, 
its reference by the 3rd respondent to the 5th respondent for settlement 
by arbitration is invalid and consequently the petitioner is entitled to the 
writ of prohibition prayed for by him. He is also entitled to his costs, 
one half of which shall be paid by the 2nd respondent and the other half 
by the 3rd respondent. 10

(Sgd.) A. \V. H. ABEYESUNDERE,
Puisne Justice.

G. P. A. Silva, J.
I have had the advantage of reading the judgments of My Lord 

the Chief Justice and myi brothers Samerawickrema and Tennekoon. 
In agreeing with the conclusion reached by my brother Samerawickrema 
I wish to express my own views which have persuaded me to that course. 
As the facts preceding the application as well as the substance of the argu 
ments advanced by counsel at the hearing have been fully set out in the 
judgments of my brothers Samerawickrema and Tennekoon, I shall not 20 
repeat them.

In considering the question at issue it is of the utmost importance 
that one should always have in the forefront the broad purpose of the 
Industrial Disputes Act. It is agreed by all the counsel associated with the 
discussion of the legal aspects of this matter—and there can be hardly 
any doubt—that the sole object of the Act is the promotion and main 
tenance of industrial peace. It is therefore reasonable to assume that the 
legislature at least intended that any industrial dispute which is or is 
likely to be a threat to industrial peace should be brought within the 
scope of the Act. When I consider the definition of the words "industrial 30 
dispute", in the present Act I cannot help thinking that it is wide enough 
to include every serious problem that can arise between an employer and 
employee in relation to the employment. It is not as it were that the Act 
was silent as regards termination of employment and one is left to inter 
pret whether that too was in contemplation but the Act specifically 
deals with it. Even if the Act was silent, reason and common sense would 
preponderate towards the view, unless there is good reason to the cont 
rary, that, when less serious matters affecting industrial peace were 
brought within the purview of industrial diputes, the subject of termi 
nation of employment, which is the most serious matter that can affect 40 
the relations between an employer and employee should have been in 
contemplation. So far as the powers of the Minister under section 4 of the
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Ac I arc concerned, experience has shown too often that the termination of 
services of one employee has resulted in considerable or complete disloca 
tion of an industry with which he was associated. In these circumstances 
the question suggests itself whether a sagacious and prudent Minister, 
having all the data before him, would not be in the best position to consider 
whether the termination of services of a particular worker is or is not of 
such a nature as to be likely to lead to unrest is one or more industries 
and, when he so feels, whether he would not be justified in setting in 
motion the machinery contemplated in section 4 of the Act.

10 It is in the above background that I desire to consider the present 
question. In interpreting the provisions of this Act it would not be desi 
rable to interpret one particular section in isolation and it is necessary 
to appreciate the scheme of the Act considered as a whole. At the outset, 
Part II of this Act deals with the functions of the Commissioner and the 
Powers of the Minister in regard to industrial disputes. In setting out the 
functions of the Commissioner, section 2 requires him, on notice being 
given or otherwise, if he is satisfied that an industrial dispute exists or is 
apprehended, to take such steps as he may consider necessary with a view 
to promoting a settlement of the dispute. It seems to me that this section

20 not only empowers but requires the Commissioner to adopt every means 
at his disposal, whether such means is specifically provided for in the Act 
or not, in order to promote a settlement of the dispute. As this Court is 
not immediately concerned with the latter means, it is sufficient to con 
centrate on the machinery provided in the Act, namely, the proceedings 
contemplated in section 3 relating to the powers of the Commissioner. 
To my mind the words "that any industrial dispute is ... apprehended" 
in section 2 (i) and similar words in section 3(1) "where he apprehends 
an industrial dispute" have a very important significance in considering 
the present question. For, an industrial dispute need not exist before he

30 commences to perform his functions and it is sufficient if he apprehends 
an industrial dispute. Under these two sections, he would be the final 
arbiter as to whether there is such an apprehension or not and that 
apprehension may well be based on the dismissal of one workman. Where 
such an apprehension is entertained, therefore, the dispute which he will 
have to refer for settlement or endeavour to settle by conciliation will be 
the dispute as to the dismissal arid no other. The only basis on which this 
dispute can be called an industrial dispute over which alone the Commis 
sioner can exercise his power under .section 3 is in terms of the last limb of 
the definition 'workman' which includes a person whose services have been

40 terminated, read together of course, with the definition of 'industrial 
dispute'.

Although sections 2 and 3 are not the sections which this court is 
called upon to interpret I think their implications have a bearing on the 
interpretation of the next section. Having regard to the sequence of the
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sections and tho general functions of a Minister and a Head of a Depart 
ment under him it is not unreasonable to think that a dispute will reach 
Ministerial level only if the Commissioner as the Head of the Depart 
ment fails to settle it by means provided for by the Act or otherwise. 
In addition to the reasons which I set out below independently for consi 
dering that the present dispute is an industrial dispute for the purposes 
of section 4, if the construction which I have placed on the words "indus 
trial dispute" in section 3 is correct I feel fortified in giving the same 
meaning to the words in the next section where the Minister would be 
having recourse to his own powers to settle the dispute after the 10 
Commissioner himself has failed. For, it is fair to assume that in two 
consecutive sections in the same chapter where the functions and powers 
of the Commissioner and the Minister respectively in relation to industrial 
disputes are dealt with, the legislature intended to give the same 
meaning to the same words.

When the matter in dispute reaches the Minister, in my view, there is 
only one purpose for which he will consider it, namely, for the purpose of 
proceedings under section 4 of the Act in relation to the existing dispute. 
For this purpose he has to satisfy himself first that there is an industrial 
dispute and, if so, for the purposes of exercising his powers under subsec- 20 
tion (i), to form an opinion as to whether or not it is a minor dispute. 
In regard to the first matter I think he will be fully justified in deciding 
that there is an industrial dispute in this case by reference to the defini 
tions of the words "industrial dispute" read with the definition of the 
word "workman" which includes, for the purpose of any proceedings 
under the Act in relation to an industrial dispute, a person whose services 
have been terminated. It seems to me to be an unwarranted restriction 
of the meaning of this definition to hold that the Minister should first 
consider whether an industrial dispute in terms of the definition exists 
independently of the purpose for which he is indulging in such 30 
consideration. In my view he has necessarily to consider the meaning 
of the words, having the purpose of that consideration in the forefront, 
namely, to take proceedings under section 4. Else there is no occasion 
for him to consider whether there is an industrial dispute or not.

On an examination of the various provisions of the Act I think 
there is a good reason for the limitation which the legislature has imposed 
en the meaning of "workman" which in turn restricts the meaning of the 
words "industrial dispute" where proceedings under the Act in relation to 
an industrial dispute are not in contemplation. There are several sections 
in the Act making reference to the word 'workman' which clearly refer 40 
to a workman in the service of the employer and in which the concept of 
a discontinued workman will be quite inapplicable. A definition had 
therefore necessarily to be evolved where a person who was a workman 
at some stage and whose services had been terminated before any
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relevant question arose, had to be excluded. At the same time the legis- x"- in 
lature was anxious to empower the Minister to exercise powers under f^f^eml 
secticn 4 in regard to a dispute of such a person whenever the dispute court—^o.^. 
was cne which threatened industrial peace. The definition was I think r'"»'"""'f? 
the outcome of these two considerations and there is no justification in 
my view to impose any limitation on this definition. Indeed such a limi 
tation would defeat the very object that the definition was intended to 
achieve and would deprive a dismissed worker of the possibility of availing 
himself of a right which the legislature conferred on him.

10 It was contended in the course of the argument that the remedy 
for a dismissed workman was to avail himself of the provisions of Part 
IVA and to seek redress before a Labour Tribunal which could take 
cognizance of an individual workman's complaint regarding the termi 
nation of his services by his employer. Instances are not rare where the 
legislature has provided for more than one remedy even in respect of the 
same grievance. Quite apart from that, as I have already referred to earlier 
in regard to proceedings under Chapter II by the Commissioner or the 
Minister, having regard to the possible impact on industrial peace, there 
may be certain considerations which persuade a Minister in possession

20 cf all the relevant material, to take proceedings under section 4 even in a 
case where the workman whose services have been terminated can inde 
pendently have recourse to a Labour Tribunal. Furthermore, there is 
nothing in Chapter IVA of the Act, which provides for Labour Tribunals, 
to suggest that individual grievances relating to termination of services 
should be exclusively dealt with by such tribunals nor is there any provi 
sion earlier to exclude such grievances from the purview of industrial 
disputes regarding which the Minister is empowered to take certain procee 
dings.

Perhaps the most persuasive provision in the Act in favour of the 
30 interpretation that a termination dispute of an individual workman, 

which is not taken up by a Trade Union, can form the subject of a refe 
rence by the Minister under section 4(1) is to be found in section 33 
which sets out some of the decisions that may be contained in an award. 
If it was the intention of the legislature that such a dispute should be 
cognizable only by a Labour Tribunal established under Part IV A, the 
provisions of section 33(1) (b) or (c) or 33(3), (5) and (6) all of which 
make pointed reference to dismissal and reinstatement of a workman will 
cease to have any meaning in the context in which they occur. The 
conclusion therefore seems to me unescapable that the Minister's refe- 

40 rence in this case is one which is justifiable in law. The petitioner's appli 
cation cannot therefore succeed,

(Sgd.) G. P. A. SILVA, 
Puisne Justice.
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Siva Supramaniam, J.
I have had the opportunity of perusing the judgments of my Lord 

the Chief Justice and my brothers Samerawickrame and Tennekoon.

The facts have been fully set out in the judgment of Tennekoon J. 
and it is unnecessary for me to recapitulate them. The question that 
arises for decision is whether, on the facts stated, there existed an indus 
trial dispute which the Minister had jurisdiction to refer for settlement 
by arbitration under section 4(1) of the Industrial Disputes Act (Chapter 
131, as amended by Acl s Nos. 25 of 1956, 14 and (12 of 1957 anc^ 4 of 1962, 
hereinafter referred to as the Act). I am in agreement with the answer |Q 
given to that question by Samerawickrame J.

It has to be borne in mind that although the Legislature had by Act 
No: 62 of 1957 introduced Part IV A into theoriginal Act and had provided 
a remedy to a workman whose services had been terminated by his 
employer, namely, the right to make an application for relief to a Labour 
Tribunal, it enlarged the definition of an "industrial dispute" in iqb2 by 
expressly adding to that definition "any dispute or difference between 
an employer and a workman". Had this amendment not been effected, 
it might have been contended that the Legislature did not intend that 
the machinery of settlement by arbitration should be available in the 20 
case of a dispute between an employer and an individual workman 
whose services had been terminated, on the footing, perhaps, that such a 
dispute cannot endanger industrial peace. The amendment, however, 
made it clear that the Legislature intended that the machinery should 
be available to an indh'idual workman in addition to the remedy provided 
under Part IV A of the Act. The relevant sections of the Act should, 
therefore, be construed in a manner which will give effect to that intention 
of the Legislature, unless, of course, such a construction is not possible.

The definition of "workman", as it stood before the amendment of 
1957, included a person ordinarily employed under a contract with an 30 
employer "whether such person is or is not in employment at any parti 
cular time". Any dispute or difference between "employers and workmen" 
fell within the definition of an "industrial dispute" The words "employers 
and workmen" include "an employer and a workman" (Section 2 of the 
Interpretation Act). On the plain meaning of the words, therefore a 
person, other than a casual employee, who had ceased to be in the employ 
ment of his employer was, nevertheless, a "workman" for the purpose 
of the Act and could have been a party to an "industrial dispute" Can 
it be said that the Legislature, when it effected the amendment in 1957, 
by adding to the definition of "workman" the words "and for the purpose 40 
of any proceedings under this Act in relation to any industrial dispute, 
include any person whose services have been terminated", took away a



right to which a workman was already entitled? In my opinion, the -Xo - lo 
amendment was only intended to make the position clear since, under the ^' 1l /;™" !,!<n°J 
same amending act, "the termination of the services or the reinstate- co'nvt" 1 -'-20.1'.us. 
ment in sen-ice" of a workman was specifically included in the definition '-'»"''''"«"' 
of "industrial dispute" as a subject matter of an "industrial dispute", 
although such a dispute was already within the ambit of an "industrial 
dispute" by reason of the words "connected with the employment or 
non-employment" contained in.the earlier definition. (Vide the judgment 
of the Federal Court of India in Province of Bombay v. West India 

10 Automobile Association—A.I. k. 1040 Federal Court page in).

There was no corresponding amendment in the definition of 'emplo 
yer' to include a person who had ceased to be an employer. Since the 
employer was a person against whom orders for the payment of money 
or the reinstatement of workmen could be made and enforced, the 
Legislature provided for those matters in respect of a person who had 
ceased to be an employer by enacting a new section 47 C instead of 
amending the definition of "employer", as the aforesaid matters cannot 
be adequately dealt with by an amendment of the definition.

With great respect, I find it difficult to agree that the provisions 
20 of this section lead to a necessary inference that a dispute connected with 

the termination of services can be referred to an Industrial Court or a 
Labour Tribunal for settlement only if the dispute arose while the relation 
ship of employer and workman subsisted.

On the facts of the instant case, however, I am of opinion that the 
dispute which was referred for settlement by arbitration arose when the 
relationship of employer and workman subsisted between the petitioner 
and the 2nd respondent. Under section 48 of the Act, "industrial dispute" 
means, inter alia, "any dispute or difference between an employer and 
a workman . . connected with . . . the termination of the services . 

30 of any person". "Any person" will, of course, include the workman 
whose services had been terminated. The "industrial dispute" that 
was referred bv the Minister for settlement by arbitration was set out as 
follows:—"Whether the termination of the services of Mr. M. T. Marikar 
Bawa is justified and to what relief is he entitled".

The contention on behalf of the petitioner is that on the date on 
which the dispute arose the relationship of employer and workman had 
ceased to exist between the petitioner and the ^nd respondent and conse 
quently there was no "dispute or difference between an employer and a 
workman" which would constitute an "industrial dispute" in terms of 

40 section 48 in respect of which the Minister could make an order under 
section 4(1) of the Ad. It was submitted, however, that the dispute as 
to whether the termination of the services of tli,e _:nd respondent was
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o. io justified will fall within the definition of "industrial dispute" if it was 
?! raised by another workman who was still in the employ of the petitioner 

court—29.2.6s. or by a Trade Union but not by the 2nd respondent himself, although 
''""""'"''' the 2nd respondent was the person most vitally and directly concerned 

in the dispute.

It is necessary to examine when the "dispute or difference" in 
connection with the termination of the services of the 2nd respondent 
arose between the parties. What are the differences between the parties 
which the arbitrator will be called upon to consider in connection with 
the termination of the services of the 2nd respondent tc determine 10 
whether the termination was justified? They will necessarily be differences 
that arose between the parties which culminated in the termination of 
the services and not differences which arose thereafter. "Where the pro 
priety of a summary dismissal is questioned by a workman, the dispute 
or difference arises at least contemporaneously with the communication 
of the order of dismissal. The dispute or difference between the petitioner 
and the 2nd respondent which formed the subject of the reference there 
fore arose before the relationship of employer and workman came to an 
end. Any dispute or difference that arose between the parties after the 
terminaticn of the services of the 2nd respondent will be irrelevant for 20 
a consideration of the question whether the termination was justified. 
The dispute that existed between the parties which was referred for 
settlement by arbitration by the Minister was therefore an "industrial 
dispute" within the meaning of section 48 of the Act. The fact that at 
the date at which the order was made by the Minister under section 4(1) 
of the Act the relationship of employer and workman had ceased to exist 
cannot affect the Minister's power to make an order in respect of the 
"industrial dispute" which had already arisen.

A contention similar to that advanced by the petitioner in this case 
was considered by the Court of Appeal in England in the case of R v. 30 
National Arbitration Tribunal, Ex parte Horatio Crowther & Company 
Limited (1947) 2 A.E.R. 693. The conditions of Employment and 
National Arbitration Order i()40, made under certain Defence Regula 
tions, provided as follows:—

Article 2. (i) "If any trade dispute exists or is apprehended, that 
dispute . . . may be reported to the Minister.

Article 7 "Trade dispute means any dispute or difference 
between employers and workmen or between work 
men and workmen connected with the employment 
or ncn-employment or the terms of employment or 40 
the conditions of labour of any person".

"Workman means any person who has entered into or works under a 
contract with an employer ..."



A dispute arose between a company and certain workmen in Novem- x°- 10 
her 1946 over the terms and conditions of service. On 4th April 1947 thcfsTp^me 
the company terminated the services of the workmen after giving them Court-- -20.2.08. 
notice of termination on 28th March 1947. On 14111 April 1947 the matter 
was reported to the Minister who referred the dispute to the National 
Arbitration Tribunal. The validity of the order made by the Tribunal 
was attacked on the ground, inter alia, that no dispute existed or was 
apprehended on the date on which the dispute was reported to the Minister 
and that as the workmen had ceased to be in the employment under 

10 the Company at the date of reference, there was no matter on which the 
tribunal could arbitrate. The Court (Lord Goddard C.J. and Humpreys 
and Croom- Johnson JJ) held that although the contract of service bet 
ween the Company and the workmen had been terminated at the date 
of the report to the Minister, there was nevertheless a trade dispute 
within the meaning of Article 7 (supra). In the course of his judgment, 
Lord Goddard said: —

"It was submitted by counsel for the company that as at the date 
of the reference due notice had been given to the workmen to termi 
nate their employment and their employment had thereby been

20 terminated, there could be no trade dispute to refer, because there 
could not be a dispute or difference on any subject between these 
employers and workmen as the workmen were not in the service of 
the employers, and he reinforced this argument by reference to the 
definition of "workmen" which he submitted contemplated an exis 
ting contract of service so, as he put it, that there must be some 
contract on which the reference could "bite" I cannot agree with that 
submission. If effect were given to it, it would mean that any emplo 
yer, or, indeed, any workman, could nullify the whole provisions 
of the Order and the object of the regulation under which it was

30 made by terminating the contract of service before a reference was 
ordered, or even after the matter was referred but before the tribunal 
considered it".

I am of opinion that in the instant case there was an "industrial 
dispute" within the meaning of section 48 of the Act and that the order 
under section 4(1) was properly made by the Minister. In the result, 
the petitioner's application fails and must be dismissed with costs payable 
to the 2nd and 3rd respondents. I agree to the amounts fixed by my 
brother Samerawickrame.

.) V SIVA SUPRAMANIAM, 
40 Puisne Jiistice.
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NO. 10 Samerawickrame, J.
Jufl inir-nt of

^e Petitioner, the Colombo Apothecaries' Company Limited, has 
made an application for a mandate in the nature of a writ of prohibition, 
forbidding the 5th respondent, who is the President of a Labour Tribunal, 
from hearing, determining and continuing proceedings in respect of a 
dispute referred to him by the 3rd respondent. The matter in dispute 
was whether the termination of the services of Mr. M. T. Marikar Bawa 
(who is the 2nd respondent) was justified and to what relief he was 
entitled. The 3rd respondent, who is the Minister of Labour, referred 
the matter in dspute to the 5th respondent, claiming to act under section 10 
4(1) of the Industrial Disputes Act.

Mr. H. V. Perera, Q.C., appearing for the petitioner, supported his 
application on the ground that the 3rd respondent had no power under the 
Statute to refer the dispute for settlement by arbitration, because the 
dispute which had arisen upon the summary dismissal of the 2nd respon 
dent was one between an employer and a person whose services had been 
terminated and was, therefore, not a dispute between an employer and a 
workman within the relevant provisions of the Act.

The last part of the definition of "workman" in Section 48 of the 
Industrial Disputes Act is as follows, "and, for the purpose of any 20 
proceedings under this Act in relation to any industrial dispute, includes 
any person whose services have been terminated". The term "Industrial 
Dispute" has itself been defined in this Section, but appearing as it does 
in the provision defining "workman", it need not be given the meaning 
set out in the definition in Section 48, for that definition itself uses the 
word "workman". Again, it is a rule of construction that though the 
meaning of a term is defined in the Interpretation clause of an Act, the 
definition is not necessarily applicable on every occasion where the word 
interpreted is used in the Act. Vide Craies on Statute Law, $th edition, 
page 200. A term should be given its ordinary meaning in the context 30 
in which it occurs and recourse need be had to the definition in the 
interpretation clause only where the meaning is not clear.

It is necessary, therefore, to interpret the words "for the purposes 
of any proceedings under this Act in relation to any industrial dispute" 
without reference to the meaning given to the term 'Industrial Dispute' 
in Section 48. On an examination of the provisions of the Industrial 
Disputes Act, it appears that sections 2(1), 3(1), 4(1) and 4(2) of the Act 
provide that proceedings in respect of an industrial dispute may be initia 
ted or commenced either by the Commissioner or the Minister, in the 
circumstances and for the purposes set out in those provisions. I am, 40 
therefore, of the view that the words set out above do no more than state 
in compendious form what may be stated at length by the following



37

"for the purposes of any proceedings that may be initiated or commenced 
either by the Commissioner or by the Minister under Sections 2(1) or 3(1) 
or 4(1) or 4(2) of this Act".

It follows that for the purposes of proceedings that may be commenced 
or initiated by the Minister under Section 4(1) of the Act, a workman 
includes a person whose services have been terminated. Section 4(1) 
of the Act is as follows:—"The Minister may, if he is of opinion that an 
industrial dispute is a minor dispute, refer it, by an order in writing, for 
settlement by arbitration to an arbitrator appointed by the Minister or 

10 to a Labour Tribunal, notwithstanding that the parties to such dispute or 
their representatives do not consent to such reference".

This provision sets out the first step to be taken in a proceeding 
in relation to an industrial dispute: it states that the Minister may, 
if he is of opinion that an industrial dispute is a minor one, refer it by an 
order in writing for settlement by arbitration. Accordingly, as for the 
purposes of such a proceeding, a "workman" includes a person whose 
services have been terminated, the Minister should, in forming an opinion 
whether a dispute is an industrial dispute, consider whether the dispute 
is between an employer and a workman and/or an employer and a work- 

20 man whose services have been terminated.

Learned Counsel for the petitioner urged that the object of legis 
lation like the Industrial Disputes Act was the preservation of industrial 
peace; that it has been held that a dispute between an employer and a 
single workman or an employer and a dismissed workman was not an 
industrial dispute unless the dispute had been taken up by the other 
workmen, because the absence of support for such disputes from other 
workmen prevented them from presenting any threat to industrial 
peace. It may be that one view is that it is sufficient for the preservation 
of industrial peace to provide remedies for disputes which affect or are

30 taken up by a number of workmen or by a Trade Union. Another view 
is that industrial peace is best secured if protection is given to the indivi 
dual worker by extending legislation relating to industrial disputes to 
afford remedies for a dispute between an employer and a single workman 
and redress for a workman whose services have been terminated, whether 
or not such matters are taken up by other \\orknien. Legislation amend 
ing the Industrial Disputes Act enarted in 1957 and thereafter have been 
based on the second view. Act No: 4 of 1962 has introduced an amend 
ment which expressly makes a dispute between employer and workman 
an Industrial Dispute. Amending Act Xo: Oj of 10,57 has introduced

40 Part IV A enabling a workman or a Trade Union on behalf of a workman 
who is a member of it to make an application for relief or redress to a 
Labour Tribunal in respect of the termination of his MTvico. 1 am, 
therefore, of the view that, at the lowest, there is no ground for assuming
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A~O. id that our Legislature was unlikely to make a dispute between an employer 
an(^ a dismissed employee an industrial dispute and to provide a remedy 

20.2.68. for it on the ground that it presented no threat to industrial peace.

I have considered the submissions made by learned counsel for the 
petitioner on the footing that the object of the Industrial Disputes Act 
was the preservation of industrial peace because it cannot be denied that 
whether it is so stated therein or not it must necessarily be the ultimate 
purpose of any legislation similar to that Act. There is, however, substance 
in the contention of Mr. Satyendra, Counsel for the 2nd respondent, 
that if one is seeking aid for the interpretation of the Act, one should |Q 
look to the preamble of the Act to ascertain its purposes. The preamble 
to the Industrial Disputes Act does not mention the preservation of 
industrial peace and is as follows: — "An Act to provide for the preven 
tion, investigation and settlement of industrial disputes and for matters 
connected therewith or incidental thereto".

Section 31 A (i) provides for the establishment of Labour Tribu 
nals "for the purposes of the Act". If the establishment of a Labour 
Tribunal to receive applications for relief or redress in respect of the 
termination of the services of a workman falls within the purposes of the 
Act, it cannot reasonably be said that the settlement by arbitration of a 20 
dispute between an employer and a dismissed workman does not also 
fall within those purposes.

The application for relief or redress to Labour Tribunals in respect 
of termination of services of a workman provided for by Part IV A is an 
application to be made directly by the workman or his Union on his 
behalf. The workman or those acting as agents for him will be the party 
applicant and have control over the conduct and presentation of his 
case. Where an industrial dispute is referred by the Minister for settle 
ment by arbitration under Section 4, the arbitrator is required to hear 
such evidence as may be tendered by the parties to the dispute, vide 30 
Section 17 of the Act. Section 31 B (2) (b) requires a Labour Tribunal, 
if it is satisfied that the subject matter of an application before it forms 
part of an industrial dispute referred by the Minister for settlement under 
Section 4 to make order dismissing the application without prejudice 
to the rights of parties in the industrial dispute. If the contention made 
on behalf of the petitioner is correct, a workman who has made an appli 
cation for relief or redress in respect of the termination of his services 
may have his application dismissed if it forms part — perhaps an inci 
dental part — of an industrial dispute which has been referred for settle 
ment bv arbitration and to which clispu'te he cannot in law be a party. 40 
Consequently, he would be deprived of the opportunity of seeking relief 
in proceedings in which he would have control personally or by his agents 
over the conduct and presentation of his case and he would be referred



for relief to arbitration proceedings in which the arbitrator is not required 
to hear such evidence as he may adduce because he is not a party to 
the dispute. I do not think that the Legislature could have intended a 
result of this kind and I am of the view that the provision in Section 31 B 
(2) (b) was made because the Legislature contemplated a workman whose 
services have been terminated being a party to an industrial dispute 
which may be referred by the Minister for settlement by arbitration.

Learned Counsel for the petitioner raised the question whether if a 
dismissed employee could be a party to an industrial dispute, he may,

10 without seeking reinstatement for himself raise a dispute with regard 
to the rates of pay and other terms of employment of the other workmen. 
To fall within the Act a dispute must, in my view, not be merely a theore 
tical or academic disagreement. It must be a real dispute between emplo 
yer and workman or ex-workman and must be connected with the terms 
of employment of a person. A dismissed workman who is not seeking 
reinstatement for himself is not personally interested in the terms of 
employment nor does he have such interest in or duty towards the work 
men who continue in employment, that he can be a party to a dispute 
in respect of their terms of employment within the meaning of the Act,

20 even if there is a disagreement between the employer and himself in 
regard to the propriety of such terms. In R. vs. Industrial Disputes 
Tribunal, 1957, 2 A.E.1\. 776, it was held that workers may be parties 
to a dispute though they are not workers to whom the award will apply, 
but the Judgment of Devlin J. indicates that they should have some 
interest in having the dispute resolved. He stated, "The mere fact that a 
person is not materially affected by decisions on the subject-matter 
of the dispute does not appear to us automatically to prevent him from 
being a party to a dispute. There are all sorts of industrial disputes which 
arise out of a difference between the employer and the employees in a

30 factory in relation to a claim made merely by one man, cases, for example, 
where one man is unfairly victimised, or is unfairly victimised in the 
estimation of his fellow employees, and his fellow employees may make 
themselves parties to the dispute because they may say: TMessthis man 
is treated in the way in which we think that he ought to be treated, 
there is going to be trouble'. Or there may be other reasons which cause 
men to be interested and to wish to make themselves parties to a dis 
pute which concerns only the claim of one man. Without being materially 
affected, other people may feel that their prospects of promotion are 
injured generally They may be interested in the principle of the thing.

40 They may say: 'If a person of the length of service of Mr. Carreck is not 
promoted, what is going to happen to us when we get to that stage?'. 
Or there may be, on the facts which I have recounted, some general 
principle involved in the dispute on which this particular claim happens 
to be founded which is selected as a test action, . . . ". He stated later,
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N " -10 "We think that there is no reason why persons should not make them- 
'ihi^ii]'m-ml selves parties to a dispute although they are not workers to whom the 
c'mirt- 2».2.r.s. award applies. For the reasons which we have given, questions of general 
c """""0/ principle, matters of supporting or assisting a fellow worker, make them 

parties to the dispute although they are not people to whom the award 
is going to apply. I suppose that somewhat similar considerations apply 
to the ordinary case where a guarantor is interested in the construc 
tion of a contract although he need not be strictly a party to whom the 
contract applies" Again, where a Union boycotted a company claiming 
to act in furtherance of a trade dispute and the Court found that the 10 
Union was actuated by inter-union rivalry rather than interested in 
the terms of employment of the workers, an injunction was issued on 
the ground that it did not appeal' that there was any trade dispute, 
Vide J. T. Stratford & Son Limited cs. Lindley and another, 10,04, 3 A.E.R. 
page 102.

I should state that the learned Acting Attorney-General, who 
appeared for the 3rd respondent, submitted that documents before this 
Court showed that the employee had been suspended by the petitioner- 
Company without any reason being assigned for his suspension; that the 
employee requested the petitioner-Company to state the grounds of his 20 
suspension and that he received no reply to his request but was summarily 
dismissed. He, therefore, contended that the dismissal of the employee 
was in consequence of an industrial dispute that had arisen between the 
parties and he further submitted that if there was in fact an industrial 
dispute the faulty formulation of the dispute at the time it was referred 
for settlement by arbitration did not afford a sufficient basis for the 
exercise of the powers of this Court to issue a writ of prohibition. Learned 
Counsel who appeared for the 2nd respondent, who is the person most 
nearly concerned in the success or failure of the application was content 
to have the matter decided on the footing that the dismissal of the 30 
employee, the 2nd respondent, was not consequent upon a prior dispute 
between the parties. In view of this and in view of the finding I have 
made in regard to the matters argued, it was not necessary to deal with 
or decide the matters raised by the learned Acting Attorney-General.

Upon a consideration of all the matters set out above, I hold that 
the dispute between the petitioner-Company, and the 2nd respondent, 
was an industrial dispute which the Minister had power to refer lor settle 
ment by arbitration and that consequently the 5th respondent has juris 
diction to hear and determine that dispute. The application of the peti 
tioner is accordingly dismissed with costs payable to the 2nd and 3rd 40 
respondents. The amount of costs payable to each of the said respon 
dents is fixed at Rs. i,o5o/-.

(Sg<l.) (i. T SAMERAWTCKRAMK,
Puisne Justice.
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Tennekoon, J. Ko 10
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This is a case in which the petitioner, the Colombo Apothecaries' the s " |1J 'oin,''('ourt'-- _9. _.'*'
Company Limited (hereinafter referred to as "the Company") applies continued 
for a Mandate in the nature of a Writ of prohibition on the 5th respon 
dent who is a Labour Tribunal President forbidding him from enter 
taining, hearing or determining or continuing the proceedings in rela 
tion to an Industrial Dispute referred to him by the Minister of Labour 
for settlement by arbitration under section 4(1) of the Industrial Dis 
putes Act (Chapter 131).

10 The Minister's order was accompanied by a statement prepared by 
the Commissioner of Labour (4th respondent) setting out, in terms of 
section 16 of the Act, the matter in dispute in the following terms: —

"In the matter of an industrial dispute 
between

Mr. M. T. Marikar Bawa, No. 9, Zaleski Place, Colombo 10 and the 
Colombo Apothecaries' Company Limited, P.O. Box 51, Prince 
Street, Colombo is whether the termination of the services of Mr. 
M. T. Marikar Bawa is justified and to what relief he is entitled.

Date at the Office of the Commissioner of Labour Colombo this i2th 
20 day of April, 1967".

The same dispute had earlier been referred to one Mr. E. A. Wije- 
sooriya (ist respondent) who declined jurisdiction on the basis of certain 
Supreme Court decisions prevailing at that time. Those decisions of the 
Supreme Court were overruled by the decision of the Privy Council 
in the case of The United Engineering Workers Union vs. K. IT' Dern- 
mi \ again 69 N.L.R. ^<Sg pronounced on March 9, K)(IJ. The Minister's 
reference of the same dispute to the 5th respondent was made after the 
Privy Council's decision. The present application to this Court was 
based on the ground inter alia that the 5th respondent had no jurisdic- 

30 tion to deal with the dispute referred to him for the reason that such 
of the provisions of the Industrial Disputes Act which gave power to 
Labour Tribunals to hear and determine disputes (if this nature were 
unconstitutional. When this matter was Hrst listed before a Bench of 
Two Judges, of whom My Lord the Chief Justice was one, Counsel for 
the petitioner indicated that despite the Privy Council decision in The 
United Engineering Workers Union vs. K. W Devanavitgmn 69 N.L.R. 
289 the constitutional attack on the Industrial Disputes Act was still
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Xo. 10 open to him, as in his submission, any pronouncements made by their 
! Lordships of the Privy Council on the question arising in this case were 

<.v.ur|—L>«i.2.fis. obiter or at least that the facts relating to the questicn of jurisdiction 
in the Privy Council case were capable of being distinguished from the 
facts that arise in the instant case. My Lord the Chief Justice being of 
opinion that it was desirable in the public interest that a questicn of 
such a nature should be early and finally settled, referred the matter to 
a Bench of seven Judges. It is in this way that this matter has come up 
before the present Bench consisting of that number of Judges.

At the argument however, Counsel for the peititioner indicated 10 
that having examined the matter further he found it unnecessary to 
support his case on the ground that so much of the Industrial Disputes 
Act which authorises the Minister to refer a dispute relating to termi 
nation of the services of a workman for settlement to a Labour Tribunal 
was unconstitutional and void; he stated that he intended to support the 
application on a ground which, if it was narrower because it had nothing 
to do with constitutional law, was equally important viz. that the 5th 
respondent's lack of jurisdiction arose not from any unconstitutionally 
in the enabling Act, but for the reason that the dispute referred to the 
5th respondent was not an "industrial dispute" within the meaning of the 20 
Industrial Disputes Act.

It would appear from the affidavit of the petitioner—and these 
facts are not disputed by any of the respondents—that the 2nd respon 
dent Marikar Ba\va was employed by the Company as an Assistant; 
and that his services were summarily terminated en or about the 5th of 
April 1965 on the ground that he had been 'guilty of gross insolence, 
rudeness, insubordination, disobedience, defiance of authority and dis 
respect'; subsequent to the said termination <:f his services the 2nd 
respondent disputed the legality and propriety of his dismissal by the 
Company and brought his dispute with the Company to the notice of the 30 
Commissioner of Labour, and through him tc the Minister of Labour.

It is contended by Counsel for the petitioner that at the time this 
dispute urnsc the relationship of employer and workman no longer existed 
between the Company and the 2nd respondent. It is therefore submitted 
that although it may be said that there was and is a dispute or difference 
connected with the termination of the services of a person i.e. the 2nd 
respondent, that dispute was not one "between an employer and/work 
man" within the meaning of that expression as used in the definition of 
the term "industrial dispute" as found in the Act.
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The expression "industrial dispute" has been given the following N<> - '" 
definition in the Art: ----- '

Court— 29.-2.fis.
"In this Act, unless the context otherwise requires — continued

'industrial dispute' means any dispute or difference between an 
employer and a workman or between employers and workmen or 
between workmen and workmen connected with the employment or 
non-employment, or the terms of employment, or with the condition 
of labour, or the termination of services, cr the reinstatement in 
service, of any pei'son, and for the purpose of this definition 'work- 

10 men' includes a trade union consisting of workmen".

It is necessary for the purpose of examining the meaning of the expres 
sion "any dispute or difference between an employer and a workman", 
in the first instance to look at the meaning attributed to the words 
'employer' and 'workman' in the Act.

These two words are defined as follows: —

"Employer" means any person who employs or on whose behalf 
any other person employs any workman and includes a body of 
employers (whether such body is a firm, company, corporation or 
trade union) and any person who on behalf of any other person 

20 employs any workman.

"Workman" means any person who has entered into or works under 
a contract with an employer in any capacity, whether the contract 
is expressed or implied, oral or in writing, and whether it is a contract 
of service cr of apprenticeship, or a contract personally to execute 
any wcrk or labour, and includes any person ordinarily employed 
under any such contract whether such person is or is not in employ 
ment at any particular time, and, for the purposes of any proceedings 
under this Act in relation to any industrial dispute, includes any 
person whose services have been terminated.

30 "Employer", one observes at once, is defined by reference to "work 
man"; the verb "employs" occurring repeatedly in the definition is in 
the present tense; the grammatical 'object' of that verb is 'any workman' 
(in the singular) and not 'any workmen' (in the plural); if the plural was 
used it would have suggested a continuum of activity as the test for 
identifying an "employer" But the contrary is the implication here. It 
seems to me that a person is an 'employer' within the meaning of this 
definition only in relation to another or others (i.e., a workman or 
workmen) with whom there is a subsisting contract of service. A may 
be an employer in relation to X or in relation to X, Y, and Z who are



NO. 10 workmen serving under him, but not in relation to M or M, N and 0 
arc no ^- empl°yed under any person or who are employed under

court— 29.2.GS. B hut not under A.
C otitviiHeil

To turn now to the definition of the word "workman"; it falls into 
three parts, the 2nd and 3rd only serving to extend its ordinary meaning: —

(i) any person who has entered into or works under a contract 
with an employer in any capacity, whether the contract is 
expressed or implied, oral or in writing, and whether it is a 
contract of service or of apprenticeship, or a contract personally 
to execute any work or labour, 10

(ii) any person ordinarily employed under any such contract 
whether such person is or is not in employment at any parti 
cular time,

(iii) for the purposes of any proceedings under the Act in relation 
to any industrial dispute, any person whose services have been 
terminated.

The third part is an extension of the meaning to be applied in limited 
circumstances and will be considered later.

The first two parts of the definition are a verbatim reproduction 
of the definition of the word "workman" occurring in the Trade Unions 20 
Ordinance. This had necessarily to be so because the expression "Trade 
Union" occurs repeatedly throughout the Act and is defined as' 'any trade 
union registered under the Trade Unions Ordinance"

The first part of the definition gives the primary meaning of the 
expression. What is important to note about it is that it postulates a 
subsisting contract of service. Thus under this part, if the contract is at 
an end there would be no employer (so far as that workman is concerned) 
and no workman.

The second part of the definition of 'workman' partially overlaps 
the first. It deals with persons who belong to a particular class i.e. persons 30 
who are ordinarily workers whether or not they are under contracts of 
service at any particular given time. This part in so far as it catches up a 
person who has at any given time a contract of service is tautologous in 
as much as such a person is already a workman under the first part of 
the definition. The importance of this part however lies in the fact that it 
brings within the meaning of the term 'workman' persons who are 'ordi 
narily' employed under contracts of service but who at any given time 
are not employed under such contracts of service. Thus we have the word 
'workman' catching up within its meaning a person who at any parti 
cular given time has no contract of service and no employer. This exten- 40 
§ion of the meaning of the term 'workman' is understandably important
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in Trade Union Law where it is necessary to enable a workman to remain No-'" 
a member of his trade union notwithstanding the termination of his ^s?^"*, 
contract of service by dismissal, resignation, retrenchment or laying off. court—ati. 
In the Industrial Disputes Act which itself gives such a prominent and °ntimie 
significant place to trade unions, the word 'workman' when used in rela 
tion to trade unions would naturally bear the meaning signified in both 
parts of the definition. Vide such expressions as "a trade union of work 
men or "a trade union consisting of workmen"; but even a cursory exami 
nation of the Act will show that the word 'workman' in other contexts 

10 bears only a limited meaning and that too the meaning set out in the 
first part of the definition: For example, in the expressions "reinstate 
ment of any workman" "discontinuance of any workman" and "work 
man who was dismissed" the term 'workman' means a person who 
(immediately prior to termination of his services) was a workman 
within the meaning of the first part cf the definition; in the expression 
"no workman shall commence, or continue, or ... a strike" (section 
32(2)) the word workman means a workman within the first part. 
Thus in many contexts the second part of the definition does not come 
into play at all.

20 If we may now come back to the definition of the term "industrial 
dispute", this too falls readily into three parts:

(i) there must be a dispute or difference,
(ii) the dispute or difference must be between an employer and a 

workman or between employers and workmen or between 
workmen and workmen (the word 'workmen' being read as 
also including a trade union consisting of workmen),

(iii) the dispute or difference must be connected with the employ 
ment or non-employment or the terms of employment, or with 
the conditions of labour or the termination of the services or 

30 the reinstatement in service of any person.

The first part refers to the factum of a dispute or difference; the second 
part to the parties to the dispute and the third to the subject matter of the 
dispute.

The nature of the submission made by Counsel for the petitioner is 
such that it is necessary before examining it to have some regard to the 
true scope and effect of the definition in its wider aspects.

If we look first at the third part of the definition (i.e. the nature of 
the subject matter of the dispute) one important feature to be noted is 
that, while in the second part the parties are described by reference to



4fi

No. 10
Judgment of 
the Supreme 
Court—29.2.68.
Continued

such words as "employers" and "workmen", the legislature in describ 
ing the subject matter of the dispute did it by reference not to 'any work 
man' but by reference to 'any person'. Now it becomes obvious upon a 
careful examination of the definition that the expression 'any person' 
is not as wide as it at first sight appears. It cannot include for instance 
a person in the employment of the Crown or the Government (see section 
49 which provides that the act is not to apply to the Crown or the Govern 
ment or to workmen of the Crown or the Government); further limita 
tions on its meaning became apparent when one reads it in the various 
permutations and combinations of words of which the definition is capable. |Q 
For example when read with the words "non-employment" the words 
'of any person' can only mean a candidate for employment under the 
employer with whom the dispute or difference has arisen; when read with 
"the termination of the services or the reinstatement in service", the 
expression "of any person" can only refer to a person recently discharged 
from the service of the employer who is one of the parties to the dispute 
that has arisen. Thus it wculd appear that the words 'any person' refer 
to a person in service, or a person discharged from service or a candidate 
for employment. But it is unnecessary, at least for the purposes of this 
case, in which the question does not directly arise for consideration, to 20 
give an unduly restricted meaning to the words 'any person'; while 
prima facie they appear to refer to any person who is in service or has 
been recently discharged from service or who is a candidate for employ 
ment it can also catch up a person in whose employment, non-employ 
ment, terms of employment or conditions of labour or in whose termination 
of services or reinstatement in service the workman or workmen 
raising the dispute have a substantial interest or a community of inte 
rest. It is in this sense that the words 'any person' occurring in a some 
what similar definition of 'industrial dispute' in the Industrial Disputes 
Act (1947) of India has been understood by the Indian Courts (see the 30 
case of Workmen D.T.E. vs. Management D.T.E. A.I.R. 1958 S.C. 353). 
What is important to note, of course is that the legislature in using the 
expression 'any person' instead of the term 'workman' in that portion 
of the definition of 'industrial dispute' which relates to the subject matter 
of the dispute, used an expression wide enough to include a person who 
is not a de facto or de jure workman in its primary sense and into this 
class would fall both a persen who has never had employment before and 
also a person who having been in service has been discharged.

To turn now to the parties to an industrial dispute: Under the defini 
tion an industrial dispute can arise only— 40

(i) between an employer and a workman,
(ii) between employers and workmen,

(iii) between workmen and workmen.
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It should be noted that in (i) the word 'workman' can also be read in No - "' 
the plural and that the word 'workmen' includes a Trade Union consisting
Of Workmen. Court-29.2.68.

Conttniifrl

Before proceeding to examine the question whether the expressions 
"employer" and "workman" as used in the definition of 'industrial dis 
pute' are subject— if at all— to any contextual limitation, it is neces 
sary to remind oneself of the scope and objects of the Act. The long 
title of the Act reads:

"An Act to provide for the Prevention, Investigation and Settle- 
10 ment of Industrial Disputes, and for matters connected therewith or 

incidental thereto".

It has been said frequently, and quite recently reiterated by their 
Lordships of the Privy Council that the purpose and object of the Act is 
the maintenance and promotion of industrial peace; and it may be added 
that the preservation of industrial peace is directed not to the redress of 
private and personal grievances but to the securing of the uninterrupted 
supply of goods and services to the public by employers engaged in such 
enterprises. The Act takes as the prime danger to industrial peace that 
kind of situation which is capable of endangering industrial peace and

20 given it the name "industrial dispute". In the definition of industrial 
dispute the emphasis is thus not en the denial or infringement of a right 
of a workman by his employer but on the existence of a dispute or diffe 
rence between given parties connected with the rights not merely of a 
party to the dispute but also of third parties. (I use the word 'right' and 
'wrong' in this context not in the sense of legal rights and wrongs but in 
the larger sense in which right and wrong may be determined by reference 
to equitable standards of employment and labour). The reliefs contemp 
lated are not mere redress of individual wrongs. The purport and direction 
of the proceedings in relation to an industrial dispute is settlement of the

30 dispute and the avoidance of a disturbance of industrial peace; relief or 
redress to individual workmen is only incidental to the more important 
function of restoring peace. It is in this background that one must examine 
the meaning and intent of such phrases as "a dispute or difference", 
"between an^ employer and a workman" or "between workmen and work 
men" occurring in the definition of industrial dispute. I am not for a 
moment suggesting that the words 'employer' and 'workman' appearing 
in the definition of "industrial dispute" can be given a meaning outside 
the sense in which they have been defined. What Counsel for the peti 
tioner submits and I think correctly submits, is that the word 'employer'

40 and 'workman' receive a limitation in their meaning from the context 
and that, that limited meaning is still within the definitions.
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, °' 10 , Take for instance the following collocation of words from the defini-
TudKincnt of /• r it- T , • i T , »ihe su|Hvm,. tion of industrial dispute : —

" a dispute or difference between an employer and a workman connec 
ted with the non-employment of a person"

In my opinion the phrase "between an employer and a workman" can 
only mean "between an employer and one of his workmen". This is the 
result (i) of the juxtaposition of the word 'employer' and the word 
'workman' each of which is necessary to complete the meaning of the 
other and (ii) of the concept of an industrial dispute as one which is 
capable of disrupting industrial peace and one which must be settled to 10 
remove the danger to industrial peace. If A is the employer, B one of 
his existing workmen, and C a person who has been discharged and 
refused re-employment by A, a dispute or diffeience between A and B in 
connection with A's non-employment of C would be an industrial dispute, 
because, granted a community of interest between B and C, B's dispute 
with his employer A can snowball into a dispute between A and many 
more of his existing workmen resulting in a strike in A's establishment and 
reducing or stopping production. On the other hand a dispute between 
employer A and the applicant for employment C who it must be assumed 
has been unable to find any support among the existing workmen of A 20 
does not contain any danger to industrial peace either in A's establish 
ment or elsewhere. This would be so even if C is indeed a workman under 
another employer E at the time A rejects his application for employ 
ment under him.

A similar analysis can be made of the collocation of words "a dispute 
or difference between an employer and a workman connected with the 
termination of the services of any person". It is only necessary to empha 
sise that a dispute between the one-time employer and his one-time emplo 
yee who is unable to find one single workman in the service of his former 
employer to take up his cause, constitutes no danger to industrial peace. 30 
Thus in the context under consideration 'employer' means the person 
under whom the workman with whom the dispute arises has a subsisting 
contract of service or under whom he is actually working under a contract 
of service; and 'workman' similarly means a person who has a subsis 
ting contract or works under a subsisting contract of service with the 
employer with whom the dispute arises. In short the expression "a dispute 
or difference between an employer and a workman" means only a 
dispute or difference between an employer and one of his workmen and 
not between an employer and any person who is a prospective or dis 
charged employee of his or a\ person who is a workman under some other40 
employer.

Even if the plural form of the word 'workman' is taken the result 
is the same. Counsel for the 2nd respondent suggested that it would be 
anomalous if in a case where an employer dismissed all his workmen
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the dismissed ex-workmen could not raise a dispute amounting to an Xo- 10 
industrial dispute within the meaning of the Act; the answer in my opinion f^su^me 
is that a dispute between the dismissed workmen and their former emplo- Court—:><).2.os. 
yer constitutes no danger to industrial peace; there is no danger to the Co » l »"<e(/ 
community by a possible cessation of production or the supply of ser 
vices. 'The employer' in question may have dismissed all his workmen 
because he was selling the business, or because he was employing a whole 
set of new hands or because he was closing down his business comple 
tely; in the first two cases production or supply will go on despite the 

'0 dispute between the ex-employer and ex-workmen, and in the third case 
the stoppage of production or supply of services is caused not by reason 
of the dispute between the two parties but by reason of the exercise of 
the ordinary right of an entrepreneur to give up his business, which is not 
a matter which the Act as it stands at present concerns itself with.

This view of the meaning cf the term "workman" when used in the 
expression "a dispute or difference between an employer and a workman" 
receives support from other parts of the Act. The most important of 
these is the last part of the definition of the word "workman":

"and, for the purposes of any proceedings under this Act in relation 
20 to any industrial dispute, includes any person whose services have 

been terminated".
Now it seems to me that this part of the definition (which was 

introduced by an amendment in 1957 (Act No: 62 of 1957) contempora 
neously with the insertion of the words "or the termination of the 
services or the reinstatement in service" into the third part of the defini 
tion of "industrial dispute") only makes explicit what was implicit, 
before. It is not strange to find the legislature doing this in an Act which 
gives judicial (or at least quasi judicial) functions to lay persons and 
before whom experience has shown, lawyers spend interminable hours

30 splitting hairs on the meaning of words. Whatever else it does this amend 
ment does not import any new meaning to the expression 'industrial 
dispute' as defined in the Act. The amendment does not say that for 
the purposes of determining whether an industrial dispute exists or has 
arisen connected with the termination of the services of any person, 
the word 'workman' shall include the person whose services have been 
terminated. There is no need, even were it a proper function of inter 
pretation, to take such liberties with the language used by Parliament 
when one has regard to the scope and object of the legislation. Indeed, 
when one bears in mind the fact that A<:t No. 62 of 1957 als° brought in

40 Part IV A into the Act enabling a dismissed workman to seek private 
relief and redress in connection with the termination of his services even in 
cases where such termination has not given tise to an industrial dispute 
calling for the intervention of the public authorities, the need for straining 
the language used by the legislature under a supposed spirit of giving a
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ml 10 liberal interpretation to social legislation does not at all arise. The amend-
ti"-supreme rnent to my mind merely, ex abundanti cantela, removed a terminolo-
cnnvi i!>.2.68. gical anomaly of referring to a person no longer in service as a "workman"

nntiniif ^n nurnerous provisions of the Act dealing with proceedings and powers
of various authorities and tribunals in relation to an industrial dispute.
If the amendment has done anything it has finally closed the door to any
suggestion or contention that a person whose contract of service has
been terminated is still a workman for the purpose of deciding the question
whether an industrial dispute connected with the termination of services
exists between an employer and a "workman". 1°

Further indication of the legislative intent is to be found in section 
47C which is also a provision that was introduced by Act No: ()2 of 1957. 
It reads as follows:—

"476. Notwithstanding that any person concerned as an employer 
in any industrial dispute has ceased to be such employer—
(a) such dispute may be referred for settlement to an industrial 

court or for settlement by arbitration to an arbitrator and 
proceedings on such reference may be taken by such court or 
arbitrator,

(b) if such dispute was so referrred for settlement while such person 20 
was such employer, proceedings on such reference may be 
commenced or continued and concluded by the industrial 
court or arbitrator to which or whom such reference was 
made, and

(c) in any award made by such court or arbitrator such person 
may be ordered to pay to any other person concerned in such 
dispute as a workman employed by the first-mentioned person 
while he was such employer any sum whether as wages in res 
pect of any period during which such other person was employed 
by the first-mentioned person or as compensation as an alter-30 
native to the reinstatement of such person, and such order 
may be enforced against the first-mentioned person in like 
manner as if he were such employer".

This section is dealing with a case where the employer-workman 
relationship between one person and another or others comtemplated 
in the definition of the term 'employer' and in the first part of the defini 
tion of the term 'workman', has ceased. It is also evident from the wording 
of the section that the dispute under contemplation had arisen prior 
to the cessation of that relationship. It then goes on to provide in sub- 
paragraph (a) that such a dispute may be referred for settlement to an40 
Industrial Court or to an arbitrator (which expression includes a Labour 
Tribunal); and sub-paragraph (b) further provides that if such dispute
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had been referred while the employer-workman relationship subsisted, 
proceedings may be commenced and/or continued by the Industrial 
Court or arbitrator.

This section to my mind completely supports the submission made by 
Counsel for the petitioner that a dispute connected with the termination 
of services can be referred to an Industrial Court or a Labour Tribunal 
for settlement only if the dispute arose while the relationship of employer 
and workman subsisted; and on the principle inchisio unius exclusio 
alterius a dispute on such a matter which arises between an ex-employer 

10 and an ex-workman after the employer-workman relationship has ceased 
to exist is not an industrial dispute within the meaning of the Act.

It has been contended by Counsel for the 2nd respondent that the 
word 'workman' is used in other parts of the Act to include a person 
who had a contract of service which had been terminated. He referred 
us to some instances of which I will take three (i) 316(1) which enables a 
workman to apply to a Labour Tribunal for relief or redress in respect 
of the termination of his services by his employer; (ii) section 33(1) (b) 
which speaks of the reinstatement in service of his former employer of any 
'workman' and (iii) section 33(1) (d) which speaks of payment by any 

20 employer of compensation to an\ 'workman . Counsel for the 2nd respon 
dent submits that in all these cases the legislature was applying the term 
'workman' to a person whose contract of service had been terminated 
and there is no reason why the word 'workman' should not be read in that 
sense in the definition of "industrial dispute".

What is important to note here is that the legislature in using the 
word 'workman' in referring to a person who was once within the first- 
part of the definition of the term 'workman' and whose contract has been 
terminated; it is not suggested that a person who had a contract of service 
which has been terminated is a workman by virtue of the second part 

30 of the definition; indeed such a contention is not possible for the reason 
that, as noted earlier in this judgment, the essence of the second part 
of the definition of 'workman' is the absence of a contract of service and 
an employer to complete the concept of a workman, whereas in each of 
the instances under consideration there is an employer in contemplation 
who has terminated the contract of service.

It will now be seen that in sections 3iB(i), 33(1) (b) and33(1) (c) the 
context, which presupposes a termination of services, requires the attri 
bution of a meaning to the word 'workman' which is even ontside the 
definition given in I lie Act; for his contract having been terminated he 

40 does not fall into the first part of the definition; nor into the second 
part for the reasons noted above; nor into the third part unless the 
question arises in the course of proceedings in relation to an industrial 
dispute. Is there any similar contextual compulsion in the definition of
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the term 'industrial dispute'? It seems to me there is clearly no such 
compulsion for here the expressions 'termination.of services' and 'reinstate 
ment in service' are coupled not with the expression 'of a workman' 
but with the expression 'of a person'.

To uphold the contention of Counsel for the 2nd respondent would be 
to subscribe to the proposition "once a workman always a workman". 
If the contention that a person whose contract of employment has been 
terminated still remains a workman for the purposes of the definition of 
"industrial dispute" is correct it would mean that such a person could 
raise an industrial dispute not only in regard to the termination of his 10 
own services or the reinstatement of himself but also in regard to the 
employment, non-employment, terms of employment or condition of 
labour of any person other than himself, while he himself remains un 
employed or has become a servant under the crown or indeed has turned 
to business and become an employer himself.

For the reasons stated above I am of opinion that at the time the 
dispute arose neither the company nor the 2nd respondent qualified as 
'employer' or 'workman' respectively within the meaning of those words 
in the phrase 'dispute or difference between an employer and a workman' 
occurring in the definition of industrial dispute; I accordingly hold that 20 
the Minister's order referring the alleged dispute between the Company 
and the 2nd respondent is ultra vires section 4(1) of the Act and would 
allow the application for a Mandate of Prohibition on the 5th respondent 
with costs payable by the 2nd respondent as to one half and by the 3rd 
respondent as to the other.

(Sgd.) V. TENNEKOON,
Puisne Justice. 

No. 11

Decree of the Supreme Court
IN THE SUPREME COURT OF THE ISLAND OF CEYLON 30

In the matter of an application for a Mandate in the 
nature of a Writ of Prohibition under Section 42 of 
the Courts Ordinance (Chapter 6) of the Legislative 
Enactments of Ceylon.
The Colombo Apothecaries' Company Limited 
No: 33-37, Prince Street, Colombo.

Petitioner 
Vs.S. C. Application 

No. 232 of 1967. 
ID LT. 2/121/67 i. E. A. 

Galle.
Wijesooriya of "Shaymali" Hirimbura,

40
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z. ~M. T. Marikar Bawa of 9, Zaleski Place, Colombo. No- n
Decree of

3. Honourable M. Haniffa Moliamecl, Minister of 
Labour, Employment and Housing of No: 212, -' 
Bauddhaloka Mawata, Colombo 7. c

4. N. L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal, 
of No: n, Rosmead Place, Colombo 7.

' Respondents

'0 This application in which the petitioner abovenamed prays inter alia 
for a mandate in the nature of a Writ of Prohibition on the 5th 
Respondent forbidding him from entertaining, hearing or determining 
or continuing the proceedings and prohibiting him from continuing to 
exercise jurisdiction in the said Case No: ID LT. 2/121/67 and m the 
matter of the dispute and referred to him by the 3rd Respondent, having 
come up for final disposal before the Honourable Hugh Norman Gregory 
Fernando, Chief Justice, the Honourable Thusew Samuel Fernando, Q.C., 
the Honourable Asoka \Yindra Hemantha Abeyesundere, O.C., the 
Honourable Gardiye Punchihewage Amaraseela Suva, the Honourable

20Veeravagu Siva Supramaniam, the Honourable George Terrence Samera- 
\vickrame, Q.C., and the Honourable Victor Tennekoon, Q.C., Puisne 
Justices of this Court on 23rd, 24th, 25th, 26th, 2/th, 30th and 3ist July 
and ist August 19(17, in the presence of H. V Perera Esquire, O.C., 
appearing with H. \V. Jayewardene Esquire, O.C., Vernon Wijetunga 
Esquire, and Ben Eliatamby Esquire, Advocates for the petitioner, and 
Walter Jayewardene Esquire, O.C. (Acting Attorney-General) appearing 
with H. L. de Silva Esquire, Crown Counsel for ist, 3rd, 4th and 5th 
respondents, and N. Satyendra Esquire, appearing with S. Ponnambalam 
Esquire, Advocates for the 2nd respondent.

30 It is considered and adjudged for the reasons set out in the orders 
delivered on 2gth February 1968 that the application be and the same is 
hereby dismissed with costs fixed at Rs. 1050/- payable to each of the 
2nd and 3rd respondents.

Witness the Honourable Hugh Norman Gregory Fernando, Chief 
Justice, at Colombo this igth day of March in the year One thousand 
Nine hundred and Sixty eight and of Our Reign the Seventeenth.

(Sgd.) LAUR1E WICKREMAS1NHA,
Deputy Registrar of Ike Supreme Court.
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Application for 
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>to Application for Conditional Leave to Appeal to the
Privy Council

Council—
15 - 3 '68- IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for a Mandate in the 
nature of a Writ of Prohibition Under Section 42 of 
Courts Ordinance (Chapter 6) of the Legislative 
Enactments of Ceylon.
The Colombo Apothecaries' Company Limited of 
33-37, Prince Street, Colombo. 10

Petitioner.

Vs.
S. C. No. 232/67
No. ID LT. i. E. A. Wijesooriya of "Shaymali", Hirimbura, 
2/121/67 Galle.

2. M. T. Marikar Bawa of 9, Zaleski Place, Colombo.
3. Honourable M. Haniffa Mohamed, Minister of 

Labour, Employment and Housing of No. 212, 
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3. 20

5. W. E. M. Abeysekera, President, Labour Tribunal, 
of No: n, Rosmead Place, Colombo 7.

Respondents.

And
In the matter of an application for Leave to 
Appeal to Her Majesty the Queen in Council under 
the provisions of the Privy Council (Appeals) Ordi 
nance in S. C. Application No. 232/67—ID. LT. 
2/121/67.
The Colombo Apothecaries' Company Limited 30 
of No: 33-37, Prince Street, Colombo.

Petitioner-Petitioner. 

Vs.

I. E. A. Wijesooriya of "Shaymali", Hirimbura, 
Galle.
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Appeal to 
t lie Privy 
Council —

2. M. T. Marikar Bawa of No: 9, Zaleski Place, Colombo. ^°- l2
3. Honourable M. Haniffa Mohamed, Minister of concuaonai °* 

Labour, Employment and Housing of No: 212. 
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3.

5. W E. M. Abeysekera, President, Labour Tribunal 
of No: n, Rosmead Place, Colombo 7.

Respondents-Respondents.
10 To:

THE HONOURABLE THE CHIEF JUSTICE AND THE OTHER 
JUDGES OF THE HONOURABLE THE SUPREME COURT 
OF THE ISLAND OF CEYLON.

On this I5th day of March 1968.

The Petition of the Colombo Apothecaries' Company Limited, the 
Petitioner-Petitioner abovenamed, appearing by Winslow Wija Ratnam, 
its Proctor sheweth as follows:—

1. That feeling aggrieved by the judgement and decree of Your 
Lordships' Honourable Court pronounced on the 2gth day of February 

20 1968, the Petitioner in the above application No: 232/67 ID LT 2/121/67 
is desirous of appealing therefrom to Her Majesty the Queen in Council.

2. Notice of the Petitioner-Petitioner's intention to apply to this 
Honourable Court for Conditional Leave to Appeal to Her Majesty in 
Council has been given to the Respondents-Respondents within 14 days 
of the judgment of Your Lordships' Court abovementioned, the said 
notices having been sent to the Respondents-Respondents by registered 
post on the Fifth day of March 1968.

3. The questions involved in the present appeal are of great general 
or public importance or otherwise, and it is a fit and proper case for Your 

30 Lordships' Honourable Court to exercise its discretion as referred to in 
Section i(b) of the Scheduled Rules to the Privy Council (Appeals) 
Ordinance, Chapter 100, and to grant the Petitioner-Petitioner leave to 
appeal to Her Majesty in Council.

Wherefore the Petitioner-Petitioner prays on the grounds afoie- 
said for Conditional Leave to Appeal against the said judgment of this 
Court dated the 29th February 1968 to Her Majesty the Queen in Council.

(Sgd.) W. WIJA RATNAM, 
Proctor for Petitioner-Petitioner.
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Slatoiiifiiil oi 
Objections of
M. T. M;mk,ir Statement of Objections of M. T. Marikar Bawa 
Rodent)- (2nd Respondent)
2.5.08.

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an Application for Conditional
Leave to Appeal to Her Majesty the Queen in Council
under the Provisions of the Privy Council (Appeals)

S. C. No: 127 /OS Ordinance in S. C. Application No: 232/67—I.D.LT.
2/I2I/()7 .

The Colombo Apothecaries' Company Limited 10 
°f 33-37> Prince Street, Colombo.

Petitioner-Petitioner. 
Vs.

1. E. A. Wijesooriya of "Shaymali" Hirimbura, 
Galle.

2. M. T. Marikar Bawa of No: 9, Zaleski Place, 
Colombo.

3. Honourable M. Hanifia Mohamed, Minister of 
Labour, Employment and Housing of No. 212, 
Bauddhaloka Mavvata, Colombo 7. 20

4. N. L. Abeywira, Commissioner of Labour, Lo\ver 
Lake Road, Colombo.

5. W. E. M. Abeysekera, President Labour Tribunal, 
of No: n, Rosmead Place, Colombo 7.

Respondents- Resp o ndenls. 
To:

The Honourable The Chief Justice and the Other Judges of The 
Honourable The Supreme Court of The Island of Ceylon.

On this 2nd day of May 1968.
The Statement of Objections of the 2nd Respondent-Respondent 

abovenamed appearing by DON HECTOR NICHOLAS JAYAMAHA 30 
and SENERATH LAKSHMAN MOON ESI NGHE his Proctors practising 
in partnership under the name style and firm of "MOONESINGHE & 
JAYAMAHA" states as follows:— "

I. With reference to paragraph i of the Petition this Respondent 
admits that Your Lordships' Honourable Court made its Order in Appli 
cation No: 232/67 ID LT 2/121/67 on 2gth February 1968 but denies 
the other averments contained in the said paragraph.
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2. This Respondent respectfully submits that:—
(a) the said Order made on 2qth February 19(18 is not a Judgment 

within the meaning of Section 1(6) of the Schedule Rules to 
the Privy Council (Appeals) Ordinance, Chapter 100, Legisla 
tive Enactments;

(b) In any event, the questions, if any, that may be involved in the 
appeals sought to be made would not be of any nature contemp 
lated by Section 1(6) of the said Rules.

3. This Respondent admits the averments contained in paragraph 
10 2 of the Petition save and except the averment which refers to the said 

Order of Your Lordships' Court as a "Judgment".
4. This Respondent denies paragraph 3 of the Petition.
5. This Respondent further submits that in any event Your Lord 

ships' Court should not exercise the discretion to grant leave to appeal 
in terms of Section i(&) for ?11 or any of the following reasons: —

(a) that the petitioner terminated this Respondent's services on or 
about 5th April iq(>5;

(b) the dispute between the Petitioner and this Respondent which 
is an industrial dispute was referred by the Minister for settle- 

20 ment by arbitration;
(c) there has been considerable delay in the determination of the 

said dispute and this Respondent has been considerably pre 
judiced and suffered considerable loss, inconvenience and 
expense;

(d) the objections of the Petitioner to the jurisdiction of the above- 
named 5th Respondent hearing and determining the said dispute 
has caused considerable prejudice, anxiety, detriment, loss and 
expense to this Respondent and further has delayed his right 
to obtain the reliefs or redress as a result of his services being 

30 terminated by the Petitioner;
(c) the said objections laised by the Petitioner before the 5th Res 

pondent and in the subsequent Application to Your Lordships' 
Court has caused considerable harrassment to this Respon 
dent in the form of delay, inconvenience and expense;

(/) any appeal to Her Majesty Queen in Council: —
(i) would cause further delay, inconvenience and expense to 

this Respondent.
(ii) would prevent this Respondent being represented or 

from being properly represented before Her Majesty 
4Q Queen in Council. Particularly in view of the limited 

financial resources of this Respondent;

\To. 13
Statement of 
Objections of 
M. T. Miirikiir 
13awa (2nd 
Respondent)— 
L'.5.68. 
Continued
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Affidavit of 
M. T. Min-iknr 
Bawa (2nd 
Respondent)— 
2.5.68.

(iii) would defeat the very objects and purposes for which 
Parliament enacted the Industrial Disputes Act.

WHEREFORE the 2nd Respondent-Respondent prays that Your 
Lordships' Court be pleased to: —

(a) refuse and /or dismiss the application for Conditional Leave to 
Appeal to Her Majesty the Queen in Council;

(b) grant this Respondent costs of the said Application;
(c) grant such other and further relief as to Your Lordships' Court 

shall seem meet.

(Sgd.) MOONASINGHE & JAY AMAH A, 10
Proctors for 2nd Respondent-Respondent.

Settled b
Mr. B. J. Fernando (Advocate)

No. 14 

Affidavit of M. T. Marikar Bawa (2nd Respondent)

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Conditional 
Leave to Appeal to Her Majesty the Queen in Council 
under the Provisions of the Privy Council (Appeals) 
Ordinance in S. C. Application No: 232/67 — I.D.L.T. 20
2/121/67.
The Colombo Apothecaries' Company Limited 
of No: 33-37, Prince Street, Colombo.

Petitioner-Petitioner. 
S. C. No: 127/68 Vs.

1. E. A. Wijesooriya of "Shaymali" Hirimbura, 
Galle.

2. M. T. Marikar Bawa of No: 9, Zaleski Place, 
Colombo.

3. Honourable M. Haniffa Mohamed, Minister of30 
Labour, Employment and Housing of No: 212, 
Bauddhaloka Mawata, Colombo.

4. N. L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3.
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> W E. M. Abevsekera, President, Labour Tribunal, 
of No: ii, Rosmead Place, Colombo 7.

Respondents-Respondents.

I, Mohamed Thawfeek Marikar Ba\va of No: 9, Zaleski Place, Colombo 
do herebv solemnly sincerely and truly declare and affirm as follows:—

i. I am the 2nd Respondent abovenamed.

2. With reference to paragraph I of the Petition I admit that 
Your Lordships' Honourable Court made its Order in Application No: 
232/67 ID LT 2/121/67 on 29th February 1968 but denies the other 

10 averments contained in the said paragraph.

3. I respectfully submit that: —
(<i) the said Order made on aqth February 1968 is not a Judgment 

within the meaning of Section i(&) of the Schedule Rules to 
the Privy Council (Appeals) Ordinance, Chapter 100, Legislative 
Enactments;

(b) in any event, the questions, if any, that may be involved in the 
appeal sought to be made would not be of any nature contemp 
lated by Section i(b) of the said Rules.

4. 1 admit the averments contained in paragraph 2 of the Petition 
20 save and except the averment which refers to the said Order of Your 

Lordships' Court as a "judgment".
5. I deny paragraph 3 of the Petition.
6. I further submit that in any event Your Lordships' Court 

should not exercise the discretion to grant leave to appeal in terms of 
Section 1(6) for all or any of the following reasons: —

(a) that the Petitioner terminated my services on or about 5th 
April 1965;

(b) the dispute between the Petitioner and myself which is an 
industrial dispute was referred by the Minister for settlement 

30 by arbitration;
(c) there has been considerable delay in the determination of the 

said dispute and I have been considerably prejudiced and suffe 
red considerable loss, inconvenience and expense;

(d) the objections of the Petitioner to the jurisdiction of the above- 
named 5th Respondent hearing and determining the said 
dispute has caused considerable prejudice, anxiety, detri 
ment, loss and expense to me and further have delayed my 
right to obtain the reliefs or redress as a result of my services 
being terminated by the Petitioner;

No. 1.4
Affidavit of 
M. T. Marikar 
Bawa (2nd 
Respondent)—- 
2..T.68.
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(e) the said objections raised by the Petitioner before the 5th 
Respondent and in the subsequent application to Your Lord 
ships' Court has caused considerable harrassment to me in the 
form of delay, inconvenience and expense;

(/) any appeal to Her Majesty Queen in Council:
(i) would cause further delay, inconvenience and expense to 

me.
(ii) would prevent me being represented or from being properly 

represented before Her Majesty Queen in Council parti 
cularly in view of my limited financial resources; '0

(iii) would defeat the very objects and purposes for which 
Parliament enacted the Industrial Disputes Act.

Signed and affirmed to at"")
Colombo on this 2nd day ^-(Sgd.) M. T. Marikar 1'awa
of May 1968 ' J

Before me

Just-ice of the Peace.

No. 15 
Judgment of 
the Supremo 
Court granting 
Conditional 
Leave to 
Appeal to the 
Trivy Council— 
2 •-.>.;>! I >,X

No. 15

Judgment of the Supreme Court granting Conditional 20 
Leave to Appeal to the Privy Council

In the matter of an Application for Conditional 
Leave to Appeal to the Privy Council in S. C. Appli 
cation No. 232/07.
(Application 127/68)

Present: Siva Supramaniam, I., and Tennekoon, J. 
Counsel: H. \Y Jayawardene, O.C. with Ben Eliatamby

for Petitioner.
B. J. Fernando for 2nd Respondent.

Argued on: 8th May, 1968. 30 
Decided on: 22nd May, 1968.

Tennekoon, J,
On the i2th of April 1967 the Minister of Labour purporting to act 

under section 4(1) of the Industrial Disputes Act referred a dispute bet 
ween the Petitioner-Petitioner (hereinafter referred to as the petitioner) 
and the 5 respondent-respondent (hereinafter referred to as the respon 
dent) for settlement by arbitration to a Labour Tribunal.
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The petitioner applied to this Court for a Mandate in the Nature of a No - lr> 
Writ of Prohibition against the Labour Tribunal prohibiting it from 
proceeding to hear and settle the said dispute. I was myself one of the
seven Judges who heard the application for Prohibition and the following \ 't!'"l '.llt""nl
extract from my Judgment sets out certain facts relating to the hearing Appoii tu the
of that application by this Court:— ' ^Is'

"When this matter was first listed before a bench of two Judges, °"'"""Y - 
of whom My Lord the Chief Justice was one, Counsel for the peti 
tioner indicated that despite the Privy Council decision in The United

10 Engineering workers Union vs. K. W. Devanayagam 69 N.L.R. 289 the 
constitutional attack on the Industrial Disputes Act was still open 
to him, as in his submission, any pronouncements made by their 
Lordships of the Privy Council on the question arising in this case 
were obiter or at least that the facts relating to the question 
of jurisdiction in the Privy Council case were capable of being 
distinguished from the facts that arise in the instant case. My Lord 
the Chief Justice1 being of opinion that it was desirable in the public 
interest that a question of such a nature should be early and finally 
settled, referred the matter to a Bench of Seven Judges. It is in this

2Q way that this matter has come up before the present Bench consisting 
of that number of Judges.
At the argument however, Counsel for the petitioner indicated that 
having examined the matter further he found it unnecessary to 
support his case on the ground that so much of the Industrial Disputes 
Act which authorises the Minister to refer a dispute relating to termi 
nation of the services of a workman for settlement to a Labour 
Tribunal was unconstitutional and void; he stated that he intended 
to support the application on a ground which, if it was narrower 
because it had nothing to do with constitutional law, was equally 

30 important viz. that the 5th respondent's lack of jurisdiction arose 
not from any unconstitutionally in the enabling Act, but for the 
reason that the dispute referred to the 5th respondent was not an 
"industrial dispute" within the meaning of the Industrial Dispute 
Act".
The Bench of seven Judges by a majority of 4 to 3 held that the 

Labour Tribunal had power and jurisdiction to hear the dispute and the 
application for Prohibition was dismissed.

The petitioner has now applied for leave to appeal to Her Majesty in 
Council under rule i(b) of the schedule of rules to the Privy Council 

40 Appeals Ordinance.
The respondent has objected to the grant of leave. The first ground 

of objection was that an application for a Mandate of Prohibition was 
not a civil suit or action within the meaning of section 3 of the Privy
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NO. is Council Appeals Ordinance for the reason that such an application was 
not a proceeding in which one party sues for or claims something from 

court granting another in regular civil proceedings.
Conditional o i o
^eavtif? +i, Q In the case of Tennekoon v. Duraisamv 59 N.L.R. 481 it was held
-' i | >] iGtli 10 Til0 . "'/-*/•Privy Council— by the Privy Council that an appeal to the Supreme Court from an order 
'continued made by the Commissioner for the Registration of Indian and Pakistani 

Residents is a ciyil suit or action within the meaning of section 3 of the 
Privy Council Appeals Ordinance. The ratio decidendi of this case is 
that to be a civil suit or action it is not necessary that relief or remedy 
should, be claimed by one person against another. Their Lordships '0 
went on to say that in their opinion the word "action" in section 3 of the 
Privy Council Appeals Ordinance bears the meaning attributed to it in 
section 6 of the Civil Procedure Code, viz. "Every application to a court 
for relief or remedy through the exercise of the court's power or authority, 
or otherwise to invite its interference, constitutes an action". The res 
pondent however relies on the case of Silverline Bus Co. Ltd. v. Kandv 
Ominibus Co. Ltd. 58 N.L.R. 193 where a Bench of five Judges of this 
court overruled in re Goonesinha 44 N.L.R. 75 and Kodakan Pilhii 
v. Madanayake 55 N.L.R. 572 and held, by a majority of 4 to I that an 
application for certiorari was not a "civil suit or action" for the purposes20 
of Privy Council Appeals Ordinance for the reason that an application for 
certiorari was not a proceeding in which one party sues for or claims some 
thing from another in regular civil proceedings. It is to be noted that the 
ratio of the Silverline case was exactly what was rejected by the Privy 
Council in the former case. Lord Morton of Henry ton in the course of his 
opinion states as follows:—

"After the application for leave to appeal to the Privy Council had 
been granted in the present case a bench of five Judges (one of whom 
dissented) in the case of Silverline Bus Co. Ltd. v. Kandy Ominibus 
Co. Ltd. (1956) 58 N.L.R. 193 after a very full and careful review30 
of two conflicting lines of authority, decided that an application 
to the Supreme Court for a writ of certiorari was not a "civil suit or 
action" within the meaning of section 3 of the Appeals Ordinance. 
Counsel for the Commissioner in the present case did not contend that 
the decision in the Silverline case was wrong: the point actually 
decided is not before their Lordships, and they have heard no argu 
ment upon it. It follows, however, from the views which they have 
already expressed that they cannot accept the view of Basnayake, 
C.J., that the words "civil suit or action" in section 3 of the Appeals 
Ordinance should be limited to "a proceeding in which one party sues 40 
for or claims something from another in regular civil proceedings".
It is true that the Privy Council did not expressly overrule the 

Silverline case. However, in considering the binding authority of a 
previous decision, it is important to pay attention to the ratio decidendi
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of the previous case and not to any accidental features which tend to show 
a similarity or dissimalarity to the case under consideration, and to 
apply that ratio to any later case which is not reasonably distinguish 
able.

It seems to me that in Tennekoon V. Duraisamy the Privy Council 
has clearly and unambiguously condemned and rejected the major 
premise which formed the ratio in the Silvcrlinc case and applied a ratio 
under which an application for prohibition (which is this case) and 
indeed even an application for certiorari would clearly be a civil suit or 

'0 action for the purposes of section 3 of the Privy Council Appeals Ordi 
nance.

The respondents' first ground of objection accordingly fails.

The 2nd ground of objection was that the matter in dispute did not 
involve a question of great general or public importance. I believe that the 
Bench of seven Judges in permitting this question to be argued before 
them recognised it as one of more than ordinary importance; it seems to me 
that the question whether or not the law has given the Minister of Labour 
a discretionary power by means of a reference under section 4(1) of the 
Industrial Disputes Act to vest a jurisdiction in a Labour Tribunal or 

20 an arbitrator in circumstances such as existed in this case—and which 
are indeed of common occurrence—is one of sufficient importance fit 
to be submitted, and one which ought to be submitted, to Her Majesty 
in Council for a decision.

The respondent finally submits that this court should refuse leave to 
appeal in the exercise of its discretion in view of delay, hardship and 
inconvenience to him. I am not pursuaded that these features are present 
in any greater degree in the present case than one finds in the ordinary 
run of cases under our legal system.

The application for leave to appeal is accordingly allowed subject to 
30 the usual conditions.

(Sgd.) V. TENNEKOON, 
Puisne Justice.

No. 15
Judgment of 
the Supreme 
Court granting 
Conditional 
Leave to 
Appeal to the 
Privy Council— 
22.5.68 
Continued

Siva Supramaniam, J.

agree.

(Sgd.) V. SIVA SUPRAMANIAM, 
Puisne Justice.
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No. 16

Minute of Order granting Conditional Leave to 
Appeal to the Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Conditional Leave 
to Appeal to the Privy Council under the Rules 
set out in the Schedule to the Appeals (Privy Council) 
Ordinance.

S. C. Application The Colombo Apothecaries' Company Limited 
No: 127/68- of No: 33-37, Prince Street, Colombo. ! 
(Conditional Leave) Petitioner-Appellant.

i. E. A. Wijesooriya of "Shaymali", Hirimbura, 
Galle.

S. C. No: 232/67- 2. M. T. Marikar Bawa of No: 9, Zaleski Place,
No: ID LT. Colombo.
2/121/67 3 _ Honourable M. Haniffa Mohamed, Minister of

Labour, Employment and Housing of No: 212, 
Bauddhaloka, Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 20 
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal 
of No: n, Rosmead Place, Colombo 7.

Respondents-Respondents.
The application of The Colombo Apothecaries' Company Limited of 

33-37, Prince Street, Colombo for Conditional Leave to Appeal to Her 
Majesty the Queen in Council from the judgment and decree of the 
Supreme Court of the Island of Ceylon pronounced on the 2gth day of 
February, 1968 in S. C. Application No. 232/67-10 LT 2/121/67, having 
been listed for hearing and determination before the Honourable Veera-30 
vagu Siva Supramaiiiam, Puisne Justice and the Honourable Victor 
Tennekoon, O.C., Puisne Justice, in the presence of H. W. Jayawardene 
Esqr., O.C., with Ben Eliatamby Esquire, Axlvocates for the Petitioner- 
Appellant and B. J. Fernando Esquire, Advocate for the 2nd Respondent- 
Respondent, Order has been made by Their Lordships on the 22nd day of 
May 1968, allowing the aforementioned application for Conditional Leave 
to Appeal to Her Majesty the Queen in Council.

(Sgd.) N. NAVARATNAM, 
Registrar of the Supreme Court.
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No. 17

Application for Final Leave to Appeal to the Privy
Council

IN THE HONOURABLE THE SUPREME COURT OF THE 
ISLAND OF CEYLON

In the matter of an application for a Mandate in the 
nature of a Writ of Prohibition under Section 42 of 
Courts Ordinance (Chapter 6) of the Legislative 
Enactments of Ceylon.

No. 17
Application for 
Final Leave to 
Appeal to the 
Privy Council— 
4.6.68

I°S. C. Application 
No: 232/67

No: ID LT.
2/121/67

20

S. C. Application 
No: 127/68 
(Conditional Leave)

30

The Colombo Apothecaries' Company Limited 
ol No: 33-37, Prince Street, Colombo.

Petitioner.
Vs.

1. E. A. Wijesooriya of "Shaymali", Hirimbura, 
Galle.

2. M. T. Marikar Bawa of g, Zaleski Place, Colombo.
3. Honourable M. Haniffa Mohamed, Minister of 

Labour, Employment and Housing of No: 212, 
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3.

5. W E. M. Abeysekera, President, Labour Tribunal 
of No: n, Rosmead Place, Colombo 7.

Respondents. 
and

In the matter of an application for Final Leave to 
Appeal to Her Majesty the Queen in Council under 
the provisions of the Privy Council (Appeals) Ordi 
nance in S. C. Application No: 232/67-10. L.T.
2/121/67.
The Colombo Apothecaries' Company Limited 
of Nu: 33-37, Prince Street, Colombo.

Petitioner-Petitioner. 
(Applicant for Final Leave)

7s.
I. E. A. Wijesooriya of "Shaymali", Hirimbura, 

Galle.
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No. 17
Application for 
Final Leave to 
Appeal to the 
Privy Council— 
4.6.68 
Continued

2. M. T. Marikar Bawa of No: 9, Zaleski Place 
Colombo.

3. Honourable M. Haniffa Mohamed, Minister of 
Labour, Employment and Housing of No: 212, 
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal 
of No: n, Rosmead Place, Colombo 7.

Respondent-Respondents. 10

On this 4th day of June, 1968.

The Honourable the Chief Justice and the other Judges of the 
Honourable the Supreme Court of the Island of Ceylon.

The Humble Petition of the Petitioner-Petitioner (Applicant for 
Final Leave) abovenamed appearing by James Arelupar Naidoo, Alexan 
der Richard Neville De Fonseka, Lena Charlotte Fernando, Reginald 
Frederick Mirando, Francis Luke Theodore Martyn, Percy Selvadurai 
Thambyah and David Ernest Martensz carrying on business in Colombo 
in partnership under the name style and firm of Julius & Creasy and their 
assistants:—Rex Herbert Sebastian Phillips, John Ajasath Rancoth.20 
Weerasinghe, Bertram Manson Amarasekera, Gerald Ebenezer Abeynaike, 
Justin Mervyn Canagaretna, Nadarasa Rathinasapapathy, Rajaratnam 
Senathi Rajah, Saravanamuttu Kugaperumal, Herman Annesley Fer 
nando, Prasanna Stanislaus Goonewardene, Nihal Hubert Gunaratne, 
Sriyantha Gilbert Senaratna, and Jayanta Mootatamby Swaminathan, 
its Proctors states as follows:—

1. The Petitioner-Petitioner (Applicant for Final Leave) above- 
named on the 2 2nd day of May 1968 obtained Conditional Leave from 
this Honourable Court to appeal to Her Majesty the Queen in Council 
against the Judgment of this Court pronounced on the 2gth day of Febr- 30 
uary 1968.

2. The Petitioner-Petitioner (Applicant for Final Leave) has in 
compliance with the conditions on which such leave was granted deposited 
with the Registrar of this Court a sum of Rs. 3,000/- on the ist day of 
June 1968 and has by Bond dated the 4th day of June 1968 mortgaged 
and duly hypothecated the said sum of Rs. 3,000 /- with the said Regis- 
rar.

3. The Petitioner-Petitioner (Applicant for Final Leave) has 
further deposited with the said Registrar on the ist day of June 1968 a 
sum of Rs. 300/-inrespect of the amounts and fees mentioned in Section^ 
4(2) (6) and (c) of the appeals (Privy Council) Ordinance Chapter 100.
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4. The Petitioner-Petitioner (Applicant for Final Leave) has on the 
4th day of June 1968 lodged stamps with the said Registrar for the duty 
payable in respect of the Registrars' certificate in Appeal to Her Majesty 
the Queen-in-Council.

Wherefor the Petitioner-Petitioner (Applicant for Final Leave) 
abovenamed prays that it be granted Final Leave to Appeal against the 
said Judgment of this Court dated the 2C)th February 1968 to Her Majesty 
the Queen-in-Council and for such other and further relief in the premises 
as to Your Lordships' Court shall seem meet.

(Sgd.) JULIUS & CREASY, 
Proctors for Petitioner-Petitioner. 
(Applicant for Final Leave).

Settled by: Ben Eliatamby.
H. W. Jayawardene O.C. (Advocate).

No. 17
Application for 
Final Leave to 
Appeal to the 
Privy Council— 
4.6.08 
Continued
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No. 18

Minute of Order granting Final Leave to Appeal to the
Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Final Leave to 
Appeal to the Privy Council under the Rules set out 
in the Schedule to the Appeals (Privy Council) 
Ordinance.

S. C. Application 
No: 127/1968 
(Conditional Leave)
S. C. Application 
No: 232/67- 

30 ID LT. 2/121/67

S. C. Application 
No: 266/68 
(Final Leave)

The Colombo Apothecaries' Company Limited 
of No: 33-37, Prince Street, Colombo.

Petitioner-Appellant.
Vs.

1. E. A. Wijesooriya of "Shaymali", Hirimbura 
Galle.

2. M. T. Marikar Bawa of No: 9, Zaleski Place, 
Colombo.

3. Honourable M. Haniffa Mohamed, Minister of 
Labour, Employment and Housing, of No: 212, 
Bauddhaloka Mawata, Colombo 7.

Xo. 18
Minute of Order 
granting Final 
Leave to 
Appeal to the 
Privy Council— 
15.7.68
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4. NT . L. Abeywira, Commissioner of Labour, Lower 
Lake Road, Colombo 3.

5. \V. E. M. Abeysekera, President, Labour Tribunal, 
of No: n, Rosmead Place, Colombo 7.

Respondents-Respondents.

The application of The Colombo Apothecaries' Co. Ltd., of No: 33-37, 
Prince Street, Colombo for Final Leave to appeal to Her Majesty the 
Queen in Council from the judgment and decree of the Supreme Court 
of the Island of Ceylon pronounced on the 2gth day of February, 1968 in 
S. C. Application No: 232/67-ID/LT. 2/121/67, having been listed for 10 
hearing and determination before the Honourable Anthony Christopher 
Augustus Alles, Puisne Justice and the Honourable Samarappilimudalige 
Ratnapala Wijayatilake, Puisne Justice, in the presence of H. W. Jaya- 
wardene Esquire, O.C. with Ben Eliyatamby Esquire, Advocates, for the 
Petitioner-Appellant and B. J. Fernando Esquire, with Gamini Dissa- 
nayake Esquire, Advocates, for the Respondents-Respondents, Order 
has been made by Their Lordships on the I5th day of July 1968, allow 
ing the aforementioned application for Final Leave to appeal to Her 
Majesty the Queen in Council.

(Sgd.) N. NAVARATNAM, 20 
Registrar of the Supreme Court.
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P1A

Statement of matter in dispute made by the Commissioner
of Labour (English translation of the document

marked PI)

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131 OF THE 
LEGISLATIVE ANACTMENTS, CEYLON 

(1956 REVISED EDITION)

In the matter of an Industrial Dispute

between

Mr. M. T. Marikar Bawa, No: 9, Zaleski Place, 
Colombo 10.

and

The Colombo Apothecaries' Company 
P.O. Box 31, Prince Street, Colombo i.

Statement of Matter in Dispute

Limited,

20

The matter in dispute between Mr. M. T. Marikar Bawa No: 9, 
Zaleski Place, Colombo 10, and the Colombo Apothecaries' Company 
Limited, P.O. Box 31, Prince Street, Colombo i, is whether the 
termination of the services of Mr. M. T. Marikar Bawa is justified and 
to what relief he is entitled.

Dated at Colombo this n day of June, 1965.

P1A
Statement of 
matter in 
dispute made 
by the
Commissioner 
of Labour 
(English 
translation of 
tho document 
marked PI)— 
11.6.65

N. L. ABEYWIRA,
Commissioner of Labour.



P2A
Letter sent to 
the Colombo 
Apothrr.nrips' 
Co. Ltd. by the 
Permanent 
Sec-rotary to the 
Ministry of 
Labour, 
Employment 
and Housing 
informing that 
the Minister of 
Labour, 
Employment 
and Housing 
has referred the 
industrial 
dispute to Mr. 
E. A.
Wijesooriya for 
settlement by 
arbitration 
(English 
translation of 
document 
marked P2)— 
16.6.65
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P2A

Letter sent to the Colombo Apothecaries' Co. Ltd. by the Perma 
nent Secretary to the Ministry of Labour, Employment and 

Housing informing that the Minister of Labour, Employ 
ment and Housing has referred the industrial 
dispute to Mr. E. A. Wijesooriya for settlement 

by arbitration
(English translation of document marked P2)

My No: T. 23/CO. 285/65 

MINISTRY OF LABOUR, EMPLOYMENT AND HOUSING 10

Sir,

212, Bullers Road, 
Colombo 7. 
i6th June, 1965.

In the matter of an industrial dispute between Mr. M. T. 
Marikar Bawa and The Colombo Apothecaries' 
Company Limited.

I am directed by the Honourable Minister of Labour, Employment 
and Housing to inform you that he has by virtue of the powers vested in 
him by Section 4(1) of the Industrial Disputes Act, Chapter 131 of the20 
Legislative Enactments of Ceylon (1956 Revised Edition) as amended by 
Acts, Nos: 14 and 62 of 1957 and 4 of 1962 referred the above industrial 
dispute to Mr. E. A. \Yijesooriya, "Shaymali", Hirimbura, Galle for 
settlement by arbitration.

2. A copy of the statement of the matter in dispute is annexed 
for information.

(Sgd.)

I am, Sir, 
Your obedient servant,

for Permanent Secretary. 30

The Managing Director,
The Colombo Apothecaries' Co. Ltd.,
P.O. Box No: 31,
Prince Street, Colombo i.
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P3

Statement of the Colombo Apothecaries' Co., Ltd. under 
Regulation 21(1) of the Industrial Disputes 

Regulations, 1958
No: A. 534

INDUSTRIAL DISPUTES ACT, CHAPTER 131, AS AMENDED
BY THE INDUSTRIAL DISPUTES (AMENDMENT) ACTS.

Nos: 14 and 02 of 1957 and No: 4 of 1962

Notice under Regulation 21(1)

In the matter of an industrial dispute between 
Mr. M. T. Marikar Bawa, No: 9, Zaleski Place, 
Colombo 10.

and

The Colombo Apothecaries' Company 
P.O. Box 31, Prince Street, Colombo i.

Limited

The statement of the Colombo Apothecaries' Company Limited, 
under Regulation 21(1) of the Industrial Disputes Regulations 1958 is 
as follows:—

1. The termination of the services of Mr. M. T. Marikar Bawa is 
20 lawful, rightful, legal and justified both in fact and in law.

2. The said Mr. M. T. Marikar Bawa has been guilty of gross inso 
lence, rudeness, insubordination, disobedience, defiance cf autho 
rity and disrespect.
The said Mr. M. T. Marikar Bawa has been guilty of gross mis 
conduct and acts subversive of discipline.
The conduct of the said Mr. M. T. Marikar Bawa is inconsistent 
with the relationship of Master and Servant and with the express 
and implied conditions of service.

5. The Management has lost all confidence in the said Mr. M. T. 
30 Marikar Bawa.

The Company reserves to itself the right to lead all such evidence 
both oral and documentary as it may be advised, or as it may 
deem necessary.

THE COLOMBO APOTHECARIES' COMPANY LIMITED.
(Sgd.) B. J. POMPEUS,

Secretary.

3-

4-

6.

P3
Statement of 
HIP Colombo 
Apothecaries' 
Co. Ltd. under 
Regulation 21(1) 
of the 
Industrial 
Disputes 
Regulations— 
1938
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P4 p4
Statement of 
the ColomboApothecaries Statement of the Colombo Apothecaries Co., Ltd., under 
Keiuo^(2) Regulation 21 (2) of the Industrial Disputes Regulations, 1958.
of the

Disputef INDUSTRIAL DISPUTES ACT. NO: 43 OF 1950
Regulations, 
1958—
n.s.65 In the matter of an industrial dispute

between
M. T. Marikar Baxva, 9, Zaleski Place, Colombo.

and
Messrs. Colombo Apothecaries' Co., Ltd., 
P.O. Box No: 31, Colombo.

Statement of the Colombo Apothecaries' Company Limited Under 
Regulation 21(2) of the Industrial Disputes Regulations, 1958.

1. The Respondent states that the statement filed by 
M. T. Marikar Bawa has been filed under the wrong regulation.

2. The respondent admits that the applicant was employed in 
the out-fitting department of the Respondent company at a 
salary of Rs. 250/- a month.

3. The respondent admits that statement set out in paragraph 2, 
of the applicant's statement.

4. The respondent admits the salary increase set out in paragraphic 
3 of the statement, but denies that an allowance of Rs. 200/- 
was paid. The allowance paid was at Government scales, which 
at the time was Rs. 94/30 D.A. and Rs. 85/- special allowance 
all totalling Rs. 179/30.

5. The respondent admits that the basic salary was increased to 
Rs. 425 /- a month.

6. Answering paragraph 5 of the statement the respondent admits 
that a 2i% commission was paid to the applicant.

7. The respondent admits paragraphs 0 and 7 of the statement 
subject to what has been stated herein. 30

8. The respondent admits that a ne\v Board functioned from 
December 1961 as set out in paragraph 8 of the statement.

9. The respondent states that the matters set out in paragraphs 
i to 8 of the statement are irrelevant and denies all and singular 
the averments therein save as are herein admitted.
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10

10. The respondent admits paragraphs 9 and 10 of the statement 
subject to what has been stated in the respondent's statement 
of matters in dispute.

11. The respondent specially denies the averments in paragraph n 
of the statement and reiterates the averments contained in 
paragraphs i to 6 of its statement furnished on the 2oth July, 
1965.

12. The respondent respectfully submits that this Court has neither 
the power nor the jurisdiction to entertain, hear or determine 
this application.

nth August, 1965.

THE COLOMBO APOTHECARIES' CO. LTD.
(Sgd.) B. J. POMPEUS.

Secretary.

Statement of 
the Colombo 
Apothecaries' 
Co. Ltd. under 
.Regulation 21 (2) 
of the 
Industrial 
Dispute 
Iles;ulations, 
1958— 
11.8.65 
Continued

P5 

Order made by E. A. Wijesooriya, Arbitrator

T. 23/co. 285/65 
A-534

In the matter of an industrial dispute 
20 between

Mr. M. T. Marikar Bawa, No: 9, Zaleski Place, 
Colombo io.

and
The Colombo Apothecaries' Company Limited, 
P.O. Box No. 31, Prince Street, Colombo.

The Honourable Minister of Labour, Employment and Housing 
by virtue of the powers vested in him under section 4(1) of the Industrial 
Disputes Act, Chapter 131 of the Legislative Enactments of Ceylon 
(1956 Revised Edition) as amended by Acts Nos: 14 and 62 of 1957, 

30 and 4 of 1902, referred the said dispute to me by letter dated 5th June 
1965 for settlement by arbitration.

2. According to the statement of the Commissioner of Labour dated 
11.6.66 the matter in dispute between the parties is whether the termi 
nation of the services of Mr. M. T. Marikar Bawa is justified and to what 
relief he is entitled.

p.-,
Order mudo 
by E. A. 
Wijesooriya, 
Arbitrator— 
4.6.66
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P5
Order made 
by E. A. 
Wijosooi'iya, 
Arbitrator— 
-1.0.60 
Continued

3. When this matter came up for hearing Mr. Vernon Wijetunge, 
Advocate, appearing for the employer made the submission that in view 
of the Judgment of the Supreme Court in S. C. application No: 4SS, 
I had no jurisdiction to entertain this reference as it related to the termi 
nation of the services of an employee. After due consideration of this 
submission, I made order that I had no jurisdiction to entertain the 
reference. The subsequent decision of the five bench Supreme Court on 
S. C. applications Nos: 144 and 158 of 1964 and 37 of 1965 confirms 
this view. In these circumstances, I have no jurisdiction to entertain 
this reference. I make no award. 10

(Sgd.) E. A. WIJESOORIYA,
Arbitrator.

True Copy.
(Sgd.)

Proctor for Petitioner. 
Colombo, 4th June, 1966.

P6A
Letter sent to 
the Colombo 
Apothecaries' 
Co. Ltd. by the 
( 'oinwissioner 
of Labour, 
intimating the 
Order of the 
Arbitrator— 
(English 
translation of 
the document 
marked P6) 
14.7.66

P6A

Letter sent to the Colombo Apothecaries' Co. Ltd. by the 
Commissioner of Labour, intimating the Order of the

Arbitrator 20
(English translation of the document marked P6)

My No: T. 23/co. 285/65 
Department of Labour, 
Lower Lake Road, 
Colombo 3.
I4th July, 1966.

In the matter of an Industrial Dispute between 
Colombo Apothecaries' Co. Ltd. and Mr. M. T. 
Marikar Bawa

Further to the letter of even number dated 16.6.65 addressed to 30 
you by the Permanent Secretary, Ministry of Labour, Employment and 
Housing informing you that the above dispute has been referred for 
settlement by arbitration, I have the honour to inform vou that the 
arbitrator has reported to the Honourable Minister that he has no 
jurisdiction to entertain the said reference and to make an award thereon



in view of the decision of the Divisional Bench of the Supreme Court 
dated 16.5.66 pertaining to the question of jurisdiction of Arbitrators and 
Industrial Courts.

I am, Sir, 
Your obedient servant,

(Sgd.)
Managing Director, Commissioner of Labour. 
Colombo Apothecaries' Co.Ltd. 181-82 /(>(>

10

Translated by me.
(Sgd.)

Sworn Translator, District Courts, 
Colombo.

Letter sent to 
the Colombo 
Apothecaries" 
Co. Ltd. by the 
Commissioner 
of Labour 
intimating the 
Order of the 
Arbitrator— 
(Knglish 
translation of 
the Dorumen! 
marked PB) 
14.7.(i6. 
Continual

20

30

P7A
Letter sent to the Colombo Apothecaries' Co. Ltd. by the
Commissioner of Labour, forwarding a copy of the Order

made by the Arbitrator
(English translation of the document marked P7)

My No: T. 23/co. 285/65 
Department of Labour, 
Colombo 3. 
loth August 1966.

In the matter of Industrial Dispute between 
Colombo Apothecaries' Regarding the termination 
of services of Mr. M. T. Marikar Eawa.

With reference to the above matter I have the honour to forward 
herewith a copy of the order made by the Arbitrator for your information.

I am, Sir, 
Your obedient servant,

(Sgd.)
for Commissioner of Labour

194-95/66 
Managing Director.

P7A
Letter sent to 
the Colombo 
Apothecaries 
Co. Ltd. by the 
Commissioner 
of Labour, 
forwarding a 
copy of the 
Order made 
by the 
Arbitrator 
(English 
translation of 
the document 
marked P7)— 
10.H.G6

True Copy.
40 (Sgd.) 

Proctor for Petitioner.



P8
Letter sent to 
I hi' Colombo 
Apothecaries' 
Co. Ltd. by the 
Permanent 
Souretary to 
the Ministry 
of Labour, 
Employment 
and Housing 
informing that 
the Order made 
by tho Minister 
of Labour, 
Employment 
and Housing 
under section. 
4(1) of the 
Industrial 
Disputes Act 
on 15.8.65 has 
been revoked— 
19.4.67

78

P8

Letter sent to the Colombo Apothecaries' Co. Ltd. by the 
Permanent Secretary to the Ministry of Labour, Employ 

ment and Housing informing that the Order made 
by the Minister of Labour, Employment and 

Housing under section 4(1) of the Industrial 
Disputes Act on 15.6.65 has been revoked.

My No: T. 23/00. 285/65 
Ministry of Labour, Em 
ployment and Housing, 10 
212, Bauddhaloka Mawata, 
Colombo 7.

Sir,
igth April, 1967.

Industrial dispute between Mr. M. T. Marikar Bawa 
and Colombo Apothecaries' Co. Ltd.

Further to my letter of even number dated i6th June, 1965.
2. I have the honour to inform you that the Honourable Minister of 

Labour, Employment and Housing has by his further Order dated 19 
April 1967, revoked his order dated 15th June, 1965 made under section 20 
4(1) of the Industrial Dispute Act, Chapter 131 referring the above 
dispute for settlement by arbitration to Mr. E. A. Wijesooriya.

I am, Sir, 
Your obedient servant,

(Sgd.)
Permanent Secretary.

The Colombo Apothecaries' Co. Ltd. 
P.O. Box No. 31, Prince Street, Colombo.

True Copy.
(Sgd.)
Proctor for Petitioner.

30
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P12
Order made by the Minister of Labour, Employment

and Housing under section 4(1) of the Industrial
Disputes Act

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131 OF THE
LEGISLATIVE ENACTMENTS OF CEYLON

(1956 REVISED EDITION)
Order under Section 4(1)

Whereas an industrial dispute in respect of the matter specified
10 in the statement of the Commissioner of Labour which accompanies

this Order exists between Mr. M. T. Marikar Bawa, No: 9, Zaleski Place,
Colombo 10, and the Colombo Apothecaries' Co. Ltd., P.O. Box 31, Prince
Street, Colombo i:

Now, therefore, I, Mohamed Haniffa Mohamed, Minister of Labour, 
Employment and Housing, do, by virtue of the powers vested in me by 
section 4(1) of the Industrial Disputes Act, Chapter 131, of the Legisla 
tive Enactments of Ceylon (1956 Revised Edition), as amended by Acts, 
Nos: 14 of 1957, 62 of 1957 and 4 of 1962, hereby refer the aforesaid dispute 
to Labour Tribunal II for settlement by arbitration.

20 (Sgd.) M. H. MOHAMED.
Minister of Labour, Employment 

Colombo, igth April, 1967. and Housing.
THE INDUSTRIAL DISPUTES ACT, CHAPTER 131 OF THE 

LEGISLATIVE ENACTMENTS, CEYLON (1956 
REVISED EDITION)

In the matter of an industrial dispute
between

Mr. M. T. Marikar Bawa, No: 9, Zaleski Place, 
Colombo 10. 

30 and
The Colombo Apothecaries' Co. Ltd., P.O. Box 31, 
Prince Street, Colombo i.

Statement of matter in Dispute
The matter in dispute between Mr. M. T. Marikar Bawa, No: 9, 

Zaleski Place, Colombo 10 and the Colombo Apothecaries' Co. Ltd., P.O. 
Box 31, Prince Street, Colombo is whether the termination of the services 
of Mr. M. T. Marikar Bawa is justified and to what relief he is entitled. 

Dated at the office of the Commissioner of Labour, Colombo this i2th 
day of April, 1967. 

40 (Sgd.) N. L. ABEYWIRA,
Commissioner of Labour.

P12
Order made by
the Minister of 
Labour, 
Employment, 
and Housing 
under section 
4(1) of Ihe 
Industrial 
Disputes Ad— 
19.4.B7



pii
Letter sent to 
the Colombo 
Apothecaries' 
f!o. Ltd. by the 
Permanent 
Secretary to 
the Ministry of 
Labour, 
Employment 
and Housing 
informing that 
the Minister of 
Labour, 
Employment 
and Housing 
has referred the 
industrial 
dispute to 
President, 
Labour 
Tribunal II 
for settlement 
by arbitration 
19.4.67
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Pll

Letter sent to the Colombo Apothecaries' Co. Ltd. by the 
Permanent Secretary to the Ministry of Labour, Employ 

ment and Housing informing that the Minister of 
Labour, Employment and Housing has referred 

the industrial dispute to President, Labour 
Tribunal II, for settlement by arbitration

My No: T. 23/co. 285/65 
MINISTRY OF LABOUR, EMPLOYMENT AND HOUSING

Sir,

212, Bullers Road, 10
Colombo 7.
19th April, 1967.

In the matter of an industrial dispute between 
Mr. M. T. Marikar Bawa and the Colombo Apothe 
caries' Company Limited.

I am directed by the Honourable Minister of Labour, Employment 
and Housing to inform you that he has by virtue of the powers vested 
in him by Section 4(1) of the Industrial Disputes Act, Chapter 131 of the 
Legislative Enactments of Ceylon (1956 Revised Edition) as amended20 
by Acts, Nos: 14 and 62 of 1957 and 4 of 1962 referred the above industrial 
dispute to President, Labour Tribunal No: n, No. n, Rosmead Place, 
Colombo 7, for settlement by arbitration.

2. A copy of the statement of the matter in dispute is annexed 
for information.

I am, Sir, 
Your obedient servant,

The Managing Director,
The Colombo Apothecaries' Co. Ltd.,
P.O. Box 31,
Prince Street,
Colombo i.

(Sgd.)
Permanent Secretary.

30

True Copy.
(Sgd.)

Proctor for Petitioner.

40
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P15A

Notice on the Colombo Apothecaries' Co. Ltd. to appear 
at the Labour Tribunal No. II

(English translation of the document marked PI5)

(Regulation 25 and 32)
THE" INDUSTRIAL DISPUTE ACT NO: 43 OF 1950

Notice of Hearing
Case No: I.D./L.T./2/I2I/67

Applicant: M. T. Marikar Bawa
10 Vs.

Respondent: Messrs. Colombo Apothecaries' Co. Ltd.

Application under Section 316.

Messrs. Colombo Apothecaries' Co. Ltd., 
P.O. Box 31, Colombo.

You are hereby notified to appear in person or through your 
representative at the Labour Tribunal No: n, Rosmead Place, Colombo 7, 
on 25th June, 1967 at 9.30 a.m.

(Sgd.)

20
Asst. Secrt'tarv. 

Labour Trilnnutl.

Office of the Labour Tribunal, 
No: n, Rosmead Place, Colombo 7. 
28.5.1967.

Translated by me. 
(Sgd.)

True Copy.
(Sgd.)

Proctor for Petitioner,

P15A
Notice on the 
Colombo 
Apothecaries' 
Co. Ltd. to 
appear nl the 
Labour
Tribunal No. jr. 
(English 
Translation of 
the document 
marked P15)— 
28.5.07

30


