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No. 1

Statement of matter in dispute made by the Commis-
sioner of Labour

THE INDUSTRIAL DISPUTES ACT, (CHAPTER 131)
OF THE LEGISLATIVE ENACTMENTS,
CEYLON
(1956 REVISED EDITION)

In the matter of an industrial dipute
between

10 Mr. M. T. Marikar Bawa,
No. 9, Zaleski Place,
Colombo 10.

And

The Colombo Apothecaries’ Co., Ltd.,
P. O. Box No. 31,

Prince Street,

Colombo 1.

Statement of matter in dispute

The matter in dispute between Mr. M. T. Marikar Bawa, No. g,

20 Zaleski Place, Colombo 10 and the Colombo Apothecaries’ Co., l.td,,

P. O. Box No. 31, Prince Street, Colombo is whether the termination of

the services of Mr. M. T Marikar Bawa 1s justified and to what relief
he is entitled.

Dated at the office of the Commissioner of Labour, Colombo, this

12th day of April 1967.

(Sgd.) N. L. ABEYWIRA,
Commissioner of Labour.

No. 1

Statement of
matter in
dispute made
by the
Commissioner
of Labour—
12.4.67



No. 2.

Order made by
the Minister of

Labour.
Enmplovment
and Housing
under Section
+4(1) of the
Industrial
Disputes Aet—
19.4.67

No. 2

Order made by the Minister of Labour, Employ-
ment and Housing under Section 4(1) of the
Industrial Disputes Act

No. T. 23/C0.-285 /65

THE INDUSTRIAL DISPUTES ACT, (CHAPTER 131)
OF THE LEGISLATIVE ENACTMENTS OF
CEYLON
(1956 REVISED EDITION)

Order under Section 4(1) 10
WHEREAS an industrial dispute in respect of the matter specified

in the statement of the Commissioner of Labour which accompanies this

Order exists between Mr. M. T. Marikar Bawa, No. 9, Zaleski Place,
Colombo 10, and The Colombo Apothecaries’ Co., Ltd., P. O. Box 31,
Prince Street, Colombo 1.

NOW THEREFORE, I Mohamed Haniffa Mohamed Minister of
Labour, Employment and Housing, do, by virtue of the powers vested in
me by Section 4(1) of the Industrial Disputes Act, Chapter 131 of the
Legislative Enactments of Ceylon (1956 Revised Edition), as amended
by Acts, Nos. 14 of 1957, 62 of 1957 and 4 of 1962, hereby refer the g
aforesaid dispute tc Labour Tribunal II for settlement by arbitration.

(Sgd.) M. H. MOHAMED,
Minister of Labour, I'mploviment and
Housing.

Colombo, 19 April, 1967.
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No. 3

Revocation of the Order made by the Minister of
Labour, Employment and Housing under Section
4(1) of the Industrial Disputes Act

My No. T.23/Co. 285/65

THE INDUSTRIAL DISPUTES ACT (CHAPTER 131)
OF THE LEGISLATIVE ENACTMENTS
(REVISED EDITION 1956)

Revocation of Order under Section 4(1)

0 Whereas by Order made under Sectien 4(1) of the Industrial Disputes
Act, Chapter 131 of the Legislative Enactments of Ceylon (revised edition
1956) as amended by Industrial Disputes (Amendment) Act Nos. 14 and
02 of 1957 and No. 4 of 1962 dated 15 June 1965 and published in the
Ceylon Government Gazette No. 14433 of June 25th, 1965 the dispute in
respect of the matter specified in statement of the Commissioner of Labour
dated 11 June 1965 between Mr. M. T. Marikar Bawa, No. g Zaleski
Place, Colombo 10 and The Colombo Apothecaries” Co., Ltd., P. O. Box
No. 31, Prince Street, Colombo 1, was referred for settlement by arbitra-
tion to Mr. E. A. Wijesooriya, “Shamalie”’, Hiribura, Galle, and whereas

20 it is now deemed cxpedient that the said order be revoked, I Mohamed
Hanifla Mohamed, Minister of Labour, Employment and Housing do
hereby revoke the said Order and further make order that no proceedings
be taken upon the said Order dated 15th day of June 1965.

*

(Sgd.) M. H. MOHAMED,
Minaster of Labour, Emplovment and
Housing.

Colombo, 1 April, 1967.

No. 3

Revoeation of
ihe Order made
by the Minister
of Labour,
Kmploynient
and  Housinye
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Industrial
Disputes Aet—-
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No. 4

Statement of
the Colombo
Apotheearvies®
Co. Ltd. under
Regulation
21(t) of the
Industrial
Disputes
Regulations,
1958—-
20.5.67

4
No. 4

Statement of the Colombo Apothecaries’ Co.. Ltd.,
under Regulation 21(1) of the Industrial
Disputes Regulations, 1958

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131,
AS AMENDED BY THE INDUSTRIAL DIS-
PUTES (AMENDMENT) ACTS NOS. 14
AND 62 OF 1957 AND NO. 4 OF 1962

IN THE MATTER of an Industrial Dispute between

Mr. M. T. Marikar Bawa of No. g, 10
Zaleski Place, Colombo—10

and

The Colombo Apothecaries’ Co., Ltd.,
P. O. Box 31,

Prince Street,

Colombo—1.

The Statement of the Colombo Apothecaries’ Co., Ltd., under Regu-
lation No. 21(1) of the Industrial Disputes Regulations 1958, is as follows:-

1. The termination of the services of Mr. M. T. Marikar Bawa is
lawful, rightful, legal and justified both in fact and in law. 20

2. The said Mr. M. T. Marikar Bawa had been guilty of gross inso-
lence, rudeness, insubordination, disobedience, defiance of authority and
disrespect.

3. The said Mr. M. T. Marikar Bawa had been guilty of gross mis-
conduct and acts subversive of discipline.

4. The conduct of the said Mr. M. T. Marikar Bawa was inconsis-
tent with the relationship of Master and Servant and with the express and
implied conditions cf service.

5. The Management lost all confidence in the said Mr. M. T. Marikar
Bawa. 30

6. The Respondent states that no industrial dispute cxists between
the Company and Mr. M. T. Marikar Bawa,
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7. The Respondent respectfully submits that the Labour Tribunal
to which the alleged matter in dispute has been referred for settlement
by arbitration has neither the power nor the jurisdiction to entertain,
hear or determine the said matter referred to it.

8. The Company reserves to itself the right to lead all such evidence
both oral and documentary as it mav be advised, or as it mav deem
necessary.

The Colombo Apothecaries’ Co., Ltd.,
(Sgd.)

10 Secretary.
Colombo, 20th day of Mav, 1967.

No. 5

Statement of M. T. Marikar Bawa under Regulation
21(1) of the Industrial Disputes Regulations,
1958

THE INDUSTRIAL DISPUTES ACT NO. 43 OF 1950

In the matter of an industrial dispute
between
M. T. Martkar Bawa, No. ¢, Zaleski Place, Colombo—10
20 and
Messrs. Colombo Apothecaries’ Co., Ltd., P. O. Box No. 31,
Colombo.

STATEMENT FILED UNDER REGULATION 21(1)
OF THE INDUSTRIAL DISPUTES REGULATIONS, 1958

The statement of M. T. Marikar Bawa the Applicant is as follows; —

1. He was employed at Messrs. Colombo Apothecaries’” Co., Ltd.,
Colombo as a Senior Assistant in the Outfitting Department in June 1951

on a monthly salary of Rs. 250/- when the Tailoring and Outfitting
Departments were one unit.

30 2. Healso states that in July 1953 these two Departments had been
separated and that he had been put in charge of the Outtitting Depart-
ment with full control of that Department and being directly responsible

No. +

Statement of
the (‘olombo
Apothecaries’
Co. Ltd. under
Regulation
21(1) of the
Industrial
Disputes
Regulations,
1958

2005.67
Continued

No. >
Ntatement of
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Regulation
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[ndustrial
Digputes
Regulations.
1958—

22 5.67
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to the General Manager and that since that datc up to roth December
1903, he had functioned in the capacity of Manager of the Outfitting
Department.

3. He also states that since Mav 19354 he had been paid a monthly
allowance of about Rs. 200/- in addition to his basic salary which had by
then increased by Rs. 100/- making a total basic salary of Rs. 350/- per
month.

4. He also further states that in June 1933 his basic salary had been
increased to Rs. 425/- per month with a promise of a further increase
of Rs. 75/- on 1st June 1956 provided the trading figures showed an
improvement but that this increment of Rs. 75/- had been given in
January 1956 instead of in June 1956 as earlier intimated by the Board of
Directors.

5. He further states that since April 1957 he had been paid a
commission of 219, on the net profit of the Outfitting Department in
addition to his basic salary of Rs. 500/- which he had then been drawing
and also the allowance of about Rs. 200/- per month referred to at para-
graph 3 above.

0. He also further states that in July 1958 his basic salary had been

0

increased by a further Rs. 100/- with retrospective effect from April 1958 20

and had also been placed temporarily in charge of the Tailoring Depart-
ment as from May 1958 with an extra allowance of Rs. 200/- per month
apart from the Govt. rate of Dearness Allowance and Special Living
Allowance amounting to about Rs. 200/- plus 24 °, commission.

. He also states that from 1st April 1959 the commission of 237,
which he had hitherto drawn had been increased to 59, and his basic
salary increased by further Rs. 100/- in May 1960.

8. He also further states that in 1961 /1962 the Board of Directors
had changed and that Mr. Eric C. T. LaBrooy had been appointed Mana-
ging Director of the said Company.

He also states that on 10th December 1963 after about an hour’s
notice he had been transferred to the Furnishing Department as its
Manager in the absence on leave of its Manager one Mr. Pitt, and that he
had continued to work in the Furnishing Department till 3oth March 1965
when he had been suspended from work by a letter dated the same day
and hand-delivered to him, without any reasons being aduced for such

suspension.

10. He further states that by letter dated 31/3/05 addressed to the
Managing Director he had asked for the reasons for such suspension,

30



1I. He further states:—

(@) that he received no reply to the letter referred to at para-
graph 10 above,

() that he had received a letter dated 5/4/065 from the
Managing Director intimating to him that his services had
been terminated with effect from 5/4/65 on the ground of
gross misconduct,

(¢c) that he had categorically denied the allegation of gross
misconduct.

10 1> He further respectfully submits:—

(a) that no explanation had been called for from him by the
Company,

(b) that no enquiry of whatever nature had been held prior to
the termination of his services,

(¢) that he had not been given an opportunity of defending

. himself,

(d) that there had been a denial of the principles of natural
justice to him.

13. It is respectfully submitted that the termination of his services

20 is mala fide, unlawful and unjustified.

He therefore pravs that the Arbitrator be pleased to make award: -

(a) reinstating him in employment with payment of his salary
from 1st April 1965 to date of reinstatement or in the alter-
native,

(b) granting him by wayv of relief gratuity and compensation

for loss of career in a sum of Rs. 200,000/~ and such other
relief as to the Arbitrator shall seem meet.

(5gd.) MU T, MARIKAR BAWA.

9, Zaleski Place,
30 Colombo—r10.
22.5.07.

No.§
Statement  of
M. T, Marikm

Bawa under
Regulation
21(1) of the
Industrial
Disputes
Regulations,
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22.5.67
Continued
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No. 6

Statement of the Colombo Apothecaries’ Co., Ltd.,
under Regulation 21(2) of the Industrial Disputes
Regulations, 1958

THE INDUSTRIAL DISPUTES ACT NO. 43 OF 1950
IN THE MATTER OF AN INDUSTRIAL DISPUTE
Between
M. T. Marikar Bawa of No. g, Zaleski Place, Colombo—10
and
Messrs. Colombo Apothecaries’ Co., Ltd., P.O. Box No.31,Colombo. |0
STATEMENT FILED UNDER REGULATION 21(2)
OF THE INDUSTRIAL DISPUTES REGULATION, 1058
The Statement of the Respondent abovenamed is as follows: —

1. The Respondent states that the matters set out in paragraphs
I to 8 of the Applicant are irrelevant for the purposes of this
matter and, therefor, denies all and singular the averment set
out therein.

Iv

The Respondent further denies the averments in paragraphs
9, Io, II, 12 and 13 save as are set out in the Statement of the
Respondent dated zoth May 1967. 20

3. Still further answering paragraph 13 the Respondent states that
the termination of the services of the Applicant was lawful, justi-
tied, rightful, legal, bona fide and reiterates the averments set
out in this statement filed under Regulation 21(x).

4. still further answering the Respondent states that the applicant
is not entitled to the reliefs claimed in paragraphs (a) and (b) of
the Prayer and that the Arbitrator has no jurisdiction or power
to entertain, hear or determine the said matters and /or give any
relief in respect of the said claims.

5. \Without prejudice to the foregoing averments the Respondent 3,

:). . .
reserves to itself the right to lead all such evidence, both oral and
documentary, as it may be advised or as it mayv deem necessary.
The Colombo Apothecaries’ Co., Ltd.,
(Sgd.) ,
Secretary.
Colombo.

On this 4th dav of June, Ig()7.
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No. 7 No. 7

Statement of
M. T. Marikar

Statement of M. T. Marikar Bawa under Regulation Bawn under
21(2) of the Industrial Disputes Regulations, SEation
1958 [n}:lustrial
Dixputes
Rogulzltiolxb.
THE INDUSTRIAL DISPUTES ACT NO. 343 OF 1950 1958 -

In the matter of an industrial dispute
between
M. T. Marikar Bawa of No. g, Zaleski Place, Colombo—10
and

10 The Colombo Apothecaries’ Co., Ltd., of P. O. Box No. 31,
Colombo—1.

Statement filed under Regulation 21(2) of the Industrial Disputes
Regulations, 1958

The statement of M. T. Marikar Bawa filed in answer to the above-
named Employer’s statement is as follows:—

1. Answering paragraphs 1, 2, 3 and 4 of the Employer's state-
ment he denies specifically all and singular the averments in the
sald paragraphs I, 2, 3, and 4 and puts the Emplover to strick
proof thereof.

20

|

Answering paragraph 35 thereof he denies specifically that he
had at any time given any cause, occasion or opportunity for the
said Emplover to lose confidence in him as averred in the said
paragraph and puts the Employer to strick proof thereof.

Answering paragraph 0 thereof he submits that an industrial
dispute as defined in Section 48 of the Industrial Disputes
Act No. 43 of 1950 as amended does exist between the said
Company and himself.

I3
(]

4. Answering paragraph 7 thereof he respectfully submits that the
Labour Tribunal to which the above industrial dispute has been
30 referred for arbitration has the power and/or the jurisdiction to
entertain, hear or determine the said industrial dispute referred

to such Labour Tribunal.

M. T. MARIKAR BAWA.

9, Zaleski Place, Colombo—1o.
4th June, 1967.
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20.6.67

10

No. 8

Application to the Supreme Court for a Mandate
in the nature of a Writ of Prohibition under

section 42 of the Court Ordinance

(i) Motion of the Procter for Petitioner

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

S. C. Application

No: 232/°07

ID LT. 2/121/67

In the matter of an application for a Mandatc in the
nature of a Writ of Prohibition under Section .42 of
the Courts Ordinance (Chapter 6) of the Legislative

Enactments of Ceylon.

The Colombo

Apothecaries’” Company Limited |0

No: 33-37, Prince Street, Colombo.

V]

Petitioner
Is.
. E. A, Wijesooriya of “Shaymali” Hirimbura,
Galle.
. M. T. Marikar Bawa of ), Zaleski Place, Colombo.

Honourable M. Haniffa Mohamed, Minister of
Labour, Employment and Housing of No: 212,
Bauddhaloka Mawata, Colombo 7.

. N. L. Abeywira, Commissioner of Labour, Lower 99
Lake Road, Colombo 3.

. W. E. M. Abeysekera, President, Labour Tribunal,
of No: 11, Rosmead Place, Colombo 7.

Respondents.

I file my appointment as Proctor for the Petitioner abovenamed
together with its affidavit and documents marked P1, PrA, P2, P:zA,
P3, Py, P5, P6, POA, Py, P7A, P8, Po, P1o, P11, P12, P13, P14, P15 and
P15A and for the reasons stated in the Petition and Affidavit and MOVE
that Your Lordships’ Court be pleased—

(@) 'To issue a Mandate in the nature of a Writ of Prohibition on 3¢
the sth Respondent forbidding him from entertaining, hearing
or determining or continuing the proceedings and prohibiting
him from continuing to exercise jurisdiction in the said Casec
No: ID LT. 2/121/67 and in the matter of the dispute and
referred to him by the 3rd Respondent;
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() To grant the Petitioner its costs of this application against the
2nd Respondent if he opposes this application and likewise costs
against anyv other Respondents if they oppose this application;

and

() For such other and further relief as to Your Lordships’ Court
shall seem meet.

(Sgd.) WINSLOW WIJARATNAM,
Proctor for Pctilioner.

Colombo, 20th June, 19067.
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Application to the Supreme Court for a Mandate
in the nature of a Writ of Prohibition under

section 42 of the Courts Ordinance

(il) Petition of the Colombo Apothecaries’ Co. Ltd.
IN THE SUPREME COURT Ol THE ISLAND OF CEYLON

S. C. Application
No: 232/°07
ID LT. 2/121/67

In the matter of an application for a Mandate in the
nature of a Writ of Prohibition under Section 42 of
the Courts Ordinance (Chapter 6) of the Legislative
Enactments of Ceylon.

The Colombo Apothecaries’ Company Limited
No: 33-37, Prince Street, Colombo.

Petitioner.
I’s.
1. E. A. Wijesooriya of “‘Shaymali”, Hirimbura,
Galle.
. M. T. Marikar Bawa of g, Zaleski Place, Colombeo.

3. Honcurable M. Haniffa Mohamed,
Minister of Labour, Employment and Housing
of No: 212, Bauddhaloka Mawata, Colombo 7.

tv

4. N. L. Abeywira, Commissioner of Labour,
Lower Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal
of No: 11, Rosmead Place, Colombo 7.

Respondents.
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TO:
His Lordship the Chief Justice and to Their Lordships the Puisne
Judges of the Honourable the Supreme Court of the Island of Cevion.

On this Twentieth day of June, 19067.

The Petition of the Petitioner abovenamed appearing by Winslow
WijaRatnam its Proctor states as follows:—

1. The Petitioner is a Company incorporated in Ceylon under the
provisions of the Companies Ordinance, Chapter 145, and having its
registered office at the place mentioned above.

2. The 1st Respondent at all material times acted and functioned 10
as an Arbitrator under the Industrial Disputes Act, Chapter 131, as

amended.

3. The ond Respondent abovenamed was emploved by the Petitioner
as an Assistant until his services were terminated on or about the 5th

April 1965.

4. Consequent on the said termination on a representation made
by the 2nd Respondent, the jth Respondent by his letter dated 1rth
June 1903, reported on the matter in dispute between the Petitioner and
the 2nd Respondent. The 3rd Respondent by his order dated 16th June
1965 In terms of the said Act and Section 4(1) thereof referred the matter 20
m dispute, viz:—

“Whether the termination of the services of My, M. T. Marikar
Bawa is justified and to what relief is he entitled”

to the 1st Respondent for scttlement by arbitration. The Petitioner
annexes hereto a true copy of the said letter dated r1th June 1905 (marked
P1) together with its translation marked P1.A and a true copy of a letter
dated 16th June 1963 sent to the Petitioner by the Permanent Scecretary
to the 3rd Respondent marked P: with its translation marked P2A.
The said dispute was numbered A 534

5. The 1st Respondent commenced proceedings on the said reference 39
and the Petitioner filed its statements in the said case as required by
Law in which it. inter alia, contested the jurisdiction of the 1st Respon-
dent to hear and determine the matter in dispute. True copies of the said

statements are annexed hereto marked P3 and Py respectively.

0. After hearing arguments from Counsel on either side following the
judgments of Your Lordships’ Court in 5.C. 488/65 and 5.C. 144 and
153/64 and 3766 the 1st Respondent on the 4th of June 1906 held that
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he had no jurisdiction to entertain the reference and made no award l*"*“
o e Application t
thereon for the reasons stated by him. The Petitioner annexes hereto a  yRfgItin

true copyv of the said order made by the 1st Respondent marked Ps. The Spart fora
4th Respondent by his letter dated 14th July 1966 informed the Peti- natureofa
tioner of the said award and a copy of the said order was received by the FEtef.
Petitioner on 12th August 1966 together with a letter dated roth August 2{;(1?'59“1:?“
1906 from the 4th Respondent. True copies of the said letters dated T4th  Ordinanee ourts
July 1966 and 1o0th August 1966 are annexed hereto marked P6 and Py () Eetition of

respectively together with their translations marked P6A and P7A res- Apothecaries
10 pectively. 20667

Continued
7. Subsequently the 3rd Respondent made two orders hereinafter
set forth.

8. The Petitioner states that the 3rd Respondent has by his order
dated 1gth April 1967 purported to revoke an order dated 16th June 1965
said to have been made by him under Section 4(1) of the said Act. The
Petitioner was informed of the said purported revocation by a letter to
that effect signed by the Permanent Secretary of the 3rd Respondent
and dated 1gth April 1967, a true copy of which is annexed hereto marked
P8. The said order of the 3rd Respondent dated 1gth April 1967 is annexed
20 hereto and marked Pg. The said matters were set out in Ceylon Govern-
ment Gazette No: 14, 747 of 5.5.67.

9. The 3rd Respondent by his order dated 1gth April 1967 in terms
of the said Act and Section 4(1) thereof referred the matter in dispute,
Viz:

“Whether the termination of the services of Mr. M. T. Marikar
Bawa justified and to what relief is he entitled?”

to the 5th Respondent for settlement by arbitration. The Petitioner
annexes hereto a true copy of the said letter dated 1:th April 1907
marked P10 and a true copy of a letter dated 1gth April 1967 sent to the

30 Petitioner by the Permanent Secretary to the 3rd Respondent marked
P1r and a copyv of the said order of the 3rd Respondent marked Pr1:z.
The said matters were set out in Ceylon Government Gazette No: 14, 747
of 5.5.67. The said dispute referred to the 5th Respondent was numbered
IDLT. 2/121/67.

10. The Petitioner filed its statements in the said case as required
by Law in which it, inter alia, submitted that the President, Labour
Tribunal 2 had neither the power nor the jurisdiction to entertain, hear
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‘\])P“it‘;oi o O determine the said matter referred to it. Copigg of the said statements
the Supreme are annexed hereto marked P13 and P14. The Petitioner has been informed
s Tor the by a notice dated 28th Mayv 19067 that the matter has been fixed for
naturc of a hearing on 25th ]1‘1116 1907, a copy of which is annexed hereto marked
Prohibition P15 together with its translation marked P13sA.

under ~ecetion

2;: (;’ifn;i;ge““‘““'*' 11. The Petitioner is advised and states that—

(i Fetition of (¢) that the aforesaid purported revocation is ex facie invalid as it
Apothecaries’ purports to be a revocation of an crder made under Section 4(1)
90.6.67 of the said Act;

Gontinued (b) having made the aforesaid reference dated 16th June 1965 the 10

3rd Respondent has no further powers and that having exer-
cised his powers under Section 4(x) of the Industrial Disputes
Act has exhausted the power given to him by the said Statute
and that the 3rd respondent is not entitled in law to make the
second reference dated 1g9th April 1967 to the 5th Respon-
dent;

(c) that the aforesaid reference is ex facie invalid;

(d) in anv event the arbitrator has neither the power nor the
jurisdiction to deal with the alleged matters in dispute referred

to him viz: “Whether the termination of the services of Mr. M. 20
T. Marikar Bawa is justified and to what relief is he entitled”

12. The Petitioner is entitled to a Mandate in the nature of a Writ
of Prohibition on the 5th Respondent forbidding him from entertaining,
hearing or determining or continuing the proceedings and prohibiting
him from continuing to exercise jurisdiction in the said Case No: ID LT.
2/121/67 and in the matter cof the dispute and referred to him by the
3rd Respondent.

13. The 1st, 3rd and 4th Respondents are made parties to this
application to give them notice of this application but no costs nor any
relief is claimed against them and no act or appearance by them is required 30
before Your Lordships’ Court.

14. Grave and irremediable prejudice will result to the Petitioner
unless the said relief is granted.

WHEREFORE the Petitioner prays that Your Lordships’ Court
be pleased—

(¢) toissue a Mandate in the nature of a Writ or Prohibition on the
5th Respondent forbidding him from entertaining, hearing or
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determining or continuing the proceedings and prohibiting him
from continuing to exercise jurisdiction in the said Case
No: ID LT. 2/121/67 and in the matter of the dispute and
referred to him by the 3rd Respondent;

(h) for costs against the 2nd Respondent if he opposes this appli-
cation and likewise for costs against anv other Respondent if he
opposes this application; and

(c) {for such other and {urther reliel as to Your Lordships’ Court

shall seem meet.

(Sgd.) WINSLOW WIJARATNAM,
Proctor for Petitioncer.

Settled by:

B. T. Eliatamby,
Vernon Wijetunge and
H. V Perera, Q.C.
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No. 8

Application to the Supreme Court for a Mandate
in the nature of a Writ of Prohibition under
section 42 of the Courts Ordinance

(i) Affidavit of B. J. Pompeus

IN THE SUPREME COURT OFF THE ISLAND OF CEYLON

In the matter of an application for a Mandate in the
nature of a \Writ of Prohibition under Section 42 of
the Courts Ordinance (Chapter 0) of the Legislative
Enactments of Cevlon.

The Colombo Apothecaries’ Company Limited
No: 33-37. Prince Street, Colombo.

Petitioner.

S.C. Application I’s.
No: 232/'07
301D LT 2/121/07

=

E. A. Wijesooriva of “Shayvmali”, Hirimbura,
Galle.

M. T. Marikar Bawa of g, Zaleski Place, Colombo.

D

Honourable M. Haniffa Mohamed,

-

Minister of Labour, Employment and Housing

of No: 212, Bauddhaloka Mawata, Colombo 7.
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4. N. L. Abeywira, Commissioner of Labour,
Lower Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Lahour Tribunal,
of No: 11, Rosmead Place, Colombo 7.

Respondents.

I, BRINSLEY JUSTUS POMPEUS of The Colombo Apothecaries’
Comp’my Limited, 33-37, Prince Street, Colombo 1, do hereby make oath
and swear as follows:—

1. I am the Secretary of the Petitioner Company abovenamed.

2. I am personally acquainted and well aware of the facts contained 10
in this application and have the authority of the Petitioner Company to
act in connection with this matter.

3. The Petitioner is a Company incorporated in Ceylon under the
provisions of the Ccmpanies Ordinance, Chapter 145, and having its
registered office at the place mentioned above

4. The 1st Respondent at all material times acted and functioned
as an Arbitrator under the Industrial Disputes Act, Chapter 131, as
amended.

5. The 2nd Respondent abovenamed was employed by the Peti-
tioner as an Assistant until his services were terminated on or about the 29

s5th April 1965.

6. Consequent on the said termination on a representation made by
the 2nd Respondent, the jth Respondent by his letter dated 11th June
1965, reported on the matter in dispute between the Petitioner and the
2nd Respondent. The 3rd Respondent by his order dated 13th June 1905
in terms of the said Act and Section 4(1) thereof referred the matter in

dispute, vizi—

“Whether the termination ef the services of Mr. M. T.
Bawa is justitied and to what relief is he entitled”

Marikar

to the 1st Respondent for settlement by arbitration. The Pctitioner 30
annexes hereto a true copy of the said letter dated rrth June 1965 (marked
P1) together with its translation marked P1A and a true copy of a letter
dated 16th June 1905 sent tc the Petiticner by the Permanent Secretary
to the 3rd Respondent marked P2z with its translation marked P2A.

The said dispute was numbered A. 534.

7. The 1st Respondent commenced proceedings on the said reference
and the Petitioner filed its statements in the said case as required by
Law in which it, inter alia, contested the jurisdiction of the 1st
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Respondent to hear and determine the matter in dispute. True copies of
the said statements are annexed hereto marked P3 and P4 respectively.

8. After hearing arguments from Counsel on either side following
the judgments of Your Lordships’ Court in S.C. 488/65 and S.C. 144 and
158 /04 and 37/66 the 1st Respondent on the 4th of June 1966 held that
he had no jurisdiction to entertain the reference and made no award
thereon for the reasons stated by him. The Petitigner annexes hereto a
true copy of the said order made by the 1st Respondent marked Ps.
The 4th Respondent by his letter dated 14th July 1966 informed the
10 Petitioner of the said award and a copy of the said order was received by
the Petitioner on 12th August 1966 together with a letter dated roth
August 1966 from the 4th Respondent. True copies of the said letters
dated 14th July 1966 and 10th August 1g66 are annexed hereto marked
P06 and P7 respectively together with their translations marked POA and
P7A respectively.

9. Subsequently the 3rd Respondent made two orders hereinafter
set forth.

10. The Petitioner states that the 3rd Respondent has by his order
dated 19th April 1907 purported to revoke an order dated 16th June 1965

20 said to have been made by him under Section 4(1) of the said Act. The

Pctitioner was informed of the said purported revocation by a letter to
that effect signed by the Permanent Secretarv of the 3rd Respondent
and dated 1g9th April, 1967, a true copy of which is annexed hereto
marked P8. The said order of the 3rd Respondent dated 1gth April 1967
1s annexed hereto and marked Pqg. The said matters were set out in
Ceylon Government Gazette No: 14,747 of 5.5.07.

11. The 3rd Respondent by his order dated 1gth April 1967, in
terms of the said Act and Section 4(1) thereof referred the matter in
dispute, viz:

“Whether the termination of the services of Mr. M. T. Marikar
Bawa is justified and to what relief is he entitled?”

to the 3th Respondent for settlement by arbitration. The Petitioner
annexes hereto a true copy of the said letter dated 12th April 1967 marked
Pro and a true copy of a letter dated 1g9th April 1967 sent to the Peti-
tioner by the Permanent Secretary to the 3rd Respondent marked Pir
and a copy of the said order of the 3rd Respondent marked P12. The said
matters were set out in Cevlon Government Gazette No: 14,747 of 5.5.07.
The said dispute referred to the sth Respondent was numbered 1D LT.
2/121/67.

12. "[he 1?etit_i0ng1‘ filed jts statements in the said case as required
by Law in which it, inter alia, submitted that the President, Labour
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Tribunal 2 had neither the power nor the jurisdiction to entertain, hear or
determine the said matter referred to it. Copies of the said statements
are annexed hereto marked Pr3and P14. The Petitioner has been informed
by a notice dated 28th Mav 1907 that the matter has been fixed for
hearing on 25th June 1967, a copy of which is annexed hereto marked P13
together with its translation marked P15A.

13.
()

The Petitioner is advised and states that—

that the aforesaid purported revocation is ex facle invalid
as it purports to be a revocation of an order made under Section
14(1) of the said Act;

having made the aforesaid reference dated 16th Junc 1905 the
3rd Respondent has no further powers and that having exer-
cised his powers under Section 4(1) of the Industrial Disputes
Act has exhausted the power given to him by the said Statute
and that the 3rd Respondent is not entitled in law to make thc
second reference dated 1gth April 1967 to the sth Respondent:

that the aforesaid reference is ex facie invalid;

in any event the arbitrator has neither the power nor the juris-
diction to deal with the alleged matters in dispute referred to
him viz:

“Whether the termination of the services of Mr. M. T
Bawa is justified and to what relief is he entitied” .

)

Marikar

14. The Petitioner is entitled to a Mandate in the nature of a Writ
of Prohibition on the 5th Respondent forbidding him from entertaining,
hearing or determining or continuing the proceedings and prohibiting
him from continuing to exercise jurisdiction in the said Case No: 1D LT.
2/121/67 and in the matter of the dispute and referred to him by the
3rd Respondent.

15. The 1st, 3rd and 4th Respondents are made parties to this
application to give them notice of this application but no costs nor any
relief is claimed against them and no act or appearance by them is required
before Your Lordships’ Court.

160. Grave and irremediable prejudice will result to the Pectitioner
unless the said relief is granted.

Read over and signed and )
sworn to at Colombo on
this 20th day of June 19067

(5gd.) B. J. POMPEUS
on Re. 1/- stamp.
Before me
(5gd-)
Justice for the Peace.

10

20

30

40
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No. 9 No.z
Proceedings
Proceedings before the Labour Tribunal llazfgé?u the
Mr. Navaratnarajah Q.C. with Mr. Isodore Fer- Jribumai—
25.0.67 nando instructed by Mr. Vernon Jayamanne

appears for the applicant.

Mr. Wijeyatunga with Mr. Eliyathamby instructed
by Mr. Winslow \Wijeratne appears for the res-
pondents.

Mr. Wijeyatunga tenders a certified copy of an order made on an

(0 application for a mandate in ID/LT 2/121/67, Supreme Court appli-

cation 232/67. That document is marked ‘N’ and filed of record. The

Supreme Court has made order in this case that all steps before the LT be
suspended.

Mr. Navaratnarajah states that notice of this order has not been
given to the applicant and in the circumstances, Mr. Navaratnarajah
moves for costs.

This question will be considered at the time of the disposal of the
case.

Mr. Wijevatunga states that Mr. Navaratnarajah is not entitled to
20 costs today. However, let this matter be taken up at the final stage.

Parties will get in touch with the LT after Supreme Court has made a
final order on the Writ Application.

(Sgd.) .
President LT (2)
No. 10
Judgment of the Supreme Court Judgif;nltoof
IN THE SUPREME COURT OF THE ISLAND OF CEYLON N

In the matter of an application for a Mandate in
the nature of a Writ of Prohibition under section
42 of the Courts Ordinance (Chapter 6) of the
30 Legislative Enactments of Ceylon.
5.C. Application
232 /67 The Colombo Apothecaries’ Company Ltd.
No: ID LT. 2/121/67
Vs.

E. A. Wijesooriya and four others.
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JdNO- iof Present: H. N. G. Fernando, C.J., T. S. Fernando, J,
ment > ;
tho Supreme Abeyesundere, J., Silva, ]., Siva Supramaniam, J.,
Court—29.2.68. Samerawickrame, J., and Fenllekoon J.
Continued

Counsel: H. V. Perera, Q.C. with

H. W. Jayewardena, Q.C., Vernon Wijetunga and
Ben Eliatambyv for Petitioner.

Walter Jayewardene, ().C. (Acting Attorney-
General) with H. L. de Silva, Crown Counsel, for
1st, 3rd, 4th and 5th Respondents.

N. Satyendra with S. Ponnambalam for 2nd jo
Respondent.

Argued on: 23rd, 24th, 25th, 20th, 27th, 3oth and 31st July
and 1st August, 1907.

Decided on: 29th February, 1908.
H. N. G. Fernando, C.J.

I must confess that I had much doubt during the course of the
argument of this case, as to the correct answer to the question which
arises in this case, namely whether a dispute between a single employe1
and an employee whom he has dismissed is an “industrial dispute”
contemplated in the Act. Because it appeared during the argument that
my brothers Samerawickrame and Tennekoon each had fairly definite
and opposing views on the problem, they prepared at my request draft
judgments setting out those contrary views, and I am sure mv other
colleagues on this Bench have derived as much assistance as 1 have
from a study of those draft judgments, which quite fairly set out the pith
of the arguments addressed to us by opposing counsel. Having enjoved
the benefit of the assistance to which I have just referred, I find myself
now able to accept the answer in the negative which my brother Tenne-
koon gives to the question which here arises and to accept also his reasons
for that answer. That being so, and also becausc the judgment of Tenne- 30
koon, J. was prepared earlier and does not refer to some of the points
which have influenced the reasoning of Samerawickrame, ]J. my own
statement of opinion has necessarily to take the form of @ comment on
the latter reasoning. In the circumstances, I trust that it is scarcely
necessary for me to disclaim any intention of disparaging that reasoning
in the course of the expression of my disagreement.

20

When the petitioner in this case summarily dismissul the 2nd res-
pondent from service, there undoubtedly arese a “dispute’ between the
{wo parties in the ordinary sense of that term, and that dispute apparently
camc to the notice of the Minister. At this stage, the question which 40
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concerned the Minister would have been whether (if T may state 1t this Ne. 10
way) he could do anything about the matter. The Minister's statutory flu“%““’{“' of
. . . 1 Supreme
powers under the Act are set out in section 4 of the Act, each sub-section  court—29.2.65.
of which empowers him to refer an “‘industrial dispute” for settlement by  Continued
arbitration. Thus the particular question which arose was whether this
particular dispute is or is not an industrial dispute, and it seems to me
beyond argument that the Minister’s first duty (having regard to the
form and structure of Acts of Parliament) was to seek a solution to the
question in the Act’s definition of the expression “industrial dispute”.
10 While definitions in our Statutes take various forms, this particular
definition commences thus “industrial dispute ncans .., a formula
intended to exclude any meaning other than the meaning which the
Legislature proposes to assign in the definition itself. The citation from
Craie’s Statute Law, on which my brother Samerawickrame relies for the
proposition that a word can be given its ordinary meaning in a particular
context is wholly applicable where a word or expression is not defined
at all, and mayv also be applicable in other cases, where for instance the
definition of a word or expression commences ‘° ‘X’ includes ....”.
But where a definition does commence “ 'NX' means ... ", a Court cannot
20in any opinion look for a meaning outside the terms of the definition
save 211 cxtremis, i.e. to avoid manifest absurdity, or to disregard manifest
error in the actual definition.

The dispute which came to the notice of the Minister in this case
was one between a single emplover and a person who, though previously
emploved by that employer, was not so employed at the time when the
dispute arose; and the dispute related to the termination of the services of
that person. Taking first the subject-matter of the dispute, thereisno ques-
tion but that the subject-matter fell within the scope of the definition:
a dispute as to “‘the termination of the services of any person” is expressly

30 mentioned in the concluding part of the definition of “industrial dispute”
in the Ac..

But in relation to each other, the parties to this dispute, at the time
when it arose, were not an emplover and a workman (in the ordinary
sense of those words) but an emplover, or perhaps an ex-employer, and an
ex-workman. Hence I am in entire agreement with my brother Tennekoon
that, when one has regard only to the definition of “industrial dispute”,
there was here no dispute between an employer and a workman. But that is
not an end of the matter, for the words “emplover” and “‘workman”
are both defined in the Act in what I might term “com pelling” defini-

40 tions, becanse thev employ the term smcans. In order therefore to deter-
mine what the Legislature intended by the word “workman”’, the Minister
was bound by the definition of that word. Accepting Tennekoon |’s clear
and obvious division of this definition into three parts, 1 have no doubt
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that an ex-workman, i.e. a person whose employment has been terminated,
1s not contemplated in the first part; indeed no argument to the contrary
was addressed to us. *

~ But the question whether « workman whose services are terminated
1s nevertheless included in the second part of the definition of “workman”’
18 not so easily answered. Had there been no third limb in the definition,
the construction that the second part was intended to include any dis-
missed workman might have been reasonable.

3 The third limb or part of the definition, when read separately, is

workman”, for the purposes of any proceedings under this (el in velation
to any industrial dispuic, includes anv person whose services have been
terminated” One cannot I fear ignore the apparent intention of the
Legislature evidenced in the words which I have just underlined. Whereas
the first two meanings which are assigned can apply whenever the word
“workman’’ occurs in the Act, this third meaning can attach only when
the word has to be construed in relation to proceedings .. .. dis pute.
Hence it seems to me that, if the Court were to hold that the second limb
contemplates a workman whose services have been terminated, the Court
would be transgressing the limitation deliberately stated in the third

limb of the definition. Indeed, the construction that the second limb of the 20

definition of “workman’ does include a dismissed workman is negatived
by the third limb, in which the legislature assumes thata dismissed work-
man is not caught up in the earlier parts of the definition.

1 am satisfied, on this examination of the definition of “industrial
dispute”’, read as it must be with the first two limbs of the definition of
“workman’’, that a dispute between an employer and his dismissed
workman is not an industrial dispute. I trust I am right in thinking that
Samerawickrema J. is thus far at one with me, because he relies only on
the third limb of the definition of “workman’ for his conclusion.

The next, and last, matter which arises in the inquiry whether the 30

disputc in the present case is an “industrial dispute” within the definition
of that expression is to consider whether that definition, can properly
be read, together with the third limb of the definition of “workman”.
Expressing the question in another way, is there anything in that third
Jimb which has the effect of giving to the word “workman”, when it
oceurs in the definition of “industrial dispute”, the meaning “ex-work-
man or dismissed workman’’ I see no alternative but to hold that the
third limb can have no such effect, because the introductory words of the
third limb assign a meaning to the word “workman”, not for all purposes,

but only for the purposes of any proceedings under the Act in relation to 40

an industrial dispute.



23

In myv opinion, the proper approach of the Minister to a dispute No. 10

which is brought to his notice is the approach which 1 have mvself made, tjllf;liml:n?f
nanely to inquire whether the dispute is one to which the Act applies,  Court--20.2.65.
that is to sav, an “‘industrial disputc’” as defined in the Act. If by that test,
a particular dispute is not an industrial dispute as so defined, then it is
something unaffected by the Act, and the Minister has no statutory power
to take anv action concerning it; he cannot initiate a proceeding under
the Act except in relation to a dispute which first satisfies this test.

With much respect, 1 must express disagreement with the opinion
10 that there were in this case anv “proceedings under the Act” at anv
stage before the Minister made a reference under section 4. There is in
existence a proceeding under the Act only when, and after, a reference
under section 4 is made; and the third limb of the definition can operate
only for the purpose of a proceeding thus in existence. At the stage when
the Minister merely considers whether he should make such a reference,
he is not exercising any power or function under the Act. Perhaps the
very words of the preceding sentence convev adequately the distinction
between the mere contemplation of the commencement of a proceeding,
and the actual commencement of a proceeding. Perhaps also a valid’
20 analogy can be drawn with the principle of the criminal law that the mere
contemplation or intention of doing a criminal act is (save very excep-
tionally) not a criminal offencc. The reason of course is that it is only
the doing of the act that the criminal law covers, and not the desire
to do it. So also the “‘proceeding§” which section 4 of the Industrial
Dispute Act covers or authorises is the making of a reference, and not
the idea or intention to make it. Nothing is a statutory proceeding unless
it has some legal effect or legal consequence, and the mere contemplation
or intention of the Minister to make a reference has no legal effect or
legal consequence and is not a proceeding under the Act. IFor these reasons,
30 1 am unable to agree with mv brother Samerawickrame that a disputc
between an employer and a dismissed workman can be construed to be
an ‘“‘industrial dispute” by calling m aid the third limb of the definition
of “workman”’.

\When a Statute contains a definition of a subject or matter to which
the Statute will apply, and especiallv when the definition uses the word
“means’’, the Statute will apply only to suth a subject or matter as
passes the test that it falls within the description, conditions and other
particulars specified in that definition. In addition, if anv word or expres-
sion which occurs in that definition is itself defined in another definition,

40 then resort must also be had (in applying the test) to the meaning thus
assigned to such a word or expression; that precisely is the reason why,
in this case, it 1s legitimate and necessary to read the definition of “indus-
trial dispute’ together with the definition of “workman”. But the third
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~No. 10 limb of the latter definition (unlike its first two limbs), while assigning a
Judgment of . : « tp) - op - LA
the Supremo third meaning to “workman”, onlv does so ‘‘for the purposes of any
Court—29.2.65. proceedings In relation to any industrial dispule”. The third limb thus
pre-supposes the existence of an industrial dispute and enacts some provi-
sion concerning it. Hence this third limb cannot form part of the test to
which I have referred, because it pre-supposes that the test has already
been satisfied. In testing the point whether some dispute is an “industrial
dispute” as defined, it is in my opinion contrary, both to common-sense
and to the rules of statutory construction, to call in aid a provision which
pre-supposes that the case under consideration has passed that verv qg

test.

My opinion, that the third limb of the definition of “workman”
is not relevant in a consideration of the question whether a particular
dispute i1s an industrial dispute as defined in the .\ct, does not have the
consequence that this third limb was enacted without purpose and is
tautologous. There are in the Act many provisions, applicable in relation
to proceedings under the Act, where the word “workman” occurs in
contexts in which it might be doubtful whether reference to a dismissed
workman is also intended. The third limb of the definition serves the
useful purpose of avoiding such possible doubts, Statutory provisions g
of this kind are not uncommon, and indeed are often efficacious.

My brother Siva Supramaniam is of opinion that there was a dispute
or difference between the petitioner and the 2nd respondent which arose
before the termination of the services of the 2nd respondent, but the
statement of the matter in dispute, namely “whether the termination
of the services of the 2nd respondent was justified” do not indicate
that there was any industrial dispute prior to that time. If a workman
conducts himself in a manner which appears to his employer to consti-
tute gross inefficiency or impertingnce, and if the employer immediately
dismisses the workman, there would be no dispute in existence prior to 30
the dismissal. If thereafter the workman acquiesces in his dismissal there
will be no dispute at all; but if the workman questions the propriety of the
dismissal then there will arise the dispute whether his dismissal was
justified. While there may be cases in which dismissal is the culmination
of a pre-existing industrial dispute, the present case has not been shown

to be of such a nature.

I cannot agree that the case of R v. National 1rbitration Tribunal
((1947) 2 AE.R. 093) relates to facts similar to those of the present
case. The judgment of Lord Goddard makes it clear that between Novem-

ber 1946 and March 1947 the Company’s workmen and their Union 4
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had made demands for changes in wages and in conditions of service, No. 10~
and that the Company had always resisted those demands. At the time judghont of
of the termination of the services therefore, there was in cxistence a  Court—29.2.65.
dispute as to those matters. Immediatelv after the passage cited by my Contined

brother Siva Supramaniam from the judgment, these obscrvations follow:—

“It 1s, in myv opinion, quite clear that there was here a trade
dispute existing at any rate down to the date of the dismissal
of the workmen .. If there was a trade dispute it can, in myv
opinion, be referred to the tribunal whether or not the dispute

10 has resulted in workmen being dismissed or in their having dis-
charged themselves.

As I understand it the decision in that case proceeds on the common-
sense principle that once a dispute has arisen, an employer cannot avoid
the operation of the machinery for settlement by terminating the employ-
ment of his workmen. The reference actually made in that case included
several matters regarding conditions of service which had been in dispute
prior to the termination. In the instant case, however, the reference to
arbitration does not refer to any matter alleged to have been in dispute
prior to the termination of the employment of the 2nd respondent.

20 The conclusion which T reach in this case means that the machinery
of settlement by arbitration is not available in the case of a dispute
between an employer and an individual workman whose services are
terminated before the dispute arises. That conclusion is unfortunate for
the employee in the instant case, because apparently there is not now
available to him the remedy provided in Part IVA of the Act. But that
consequence is entirely fortuitous; it was probably due to the fact that the
present dispute arose at a time when this Court had decided, in the case of
Walker Sons & Co. Lid. v. Fry (1965) 68 N.L.R. page 73, that the provi-
sions of Part IV'A of the Act were ultra vires of the principle of Separation

30 of Powers. Now that our decision has been reversed by the Privy Council,
there is no longer anyv doubt that relief under that Part of the Act can he
sought in cases like the present one. And if an individual’s grievance
does become the subject of a dispute to which a trade union or an actually

emploved workman is a party, then the procedure of settlement by arbi-
tration is also available.

For these reasons, I agree to the order proposed by my brother
Tennekoon, )

(Sgd.) H.N. G. FERNANDO,
Chief Justice.
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T. S. Fernando, J.

I agree to the making of the order proposced by Samerawickrema J.
and with the reasons therefor set out by him in his judgment.

(Sga.) T. S, FERNANDO.
Puisne Justice.

Abeyesundere, J.

The dispute between the 2nd respondent and the petitioner in regard
to the termination of the former’s services by the latter was considered
by the 3rd respondent, who was the Minister of Labour, to be an industrial
dispute within the meaning of the Industrial Disputes Act (hereinafter
referred to as the Act). Purporting to excrcise the powers under section
4(1) of the Act, the 3rd respondent referred such dispute for settlement
by arbitration to the 5th respondent who is the President of a Labour
Tribunal. The petitioner prays for a writ of this Court prohibiting the
5th respondent frem continuing the proceedings in relation to the alleged
industrial dispute between the 2nd respondent and the petitioner.

Mr. H. V. Perera, ).C., who appeared for the petitioner, contended
that the dispute between the 2nd respondent and the petitioner was
not an industrial dispute within the meaning of the Act as the 2nd respon-
dent, having ceased to be a workman when the dispute arose, was not
competent to be a party to an industrial dispute, that consequently the
reference made by the 3rd respondent to the 5th respondent wasinvalid,
and that therefore the petitioner’s application for a writ of prohibition
should be allowed. Mr. N. Satyendra, who appeared for the 2nd respon-
dent, sought to counter Mr. Perera’s contention with the argument that,
by teason of the second part of the definition of “workman” in scction
48 of the Act, the 2nd respondent was a workman for the purposes of the
Act despite the termination of his services. Mr. Perera submutted that the
second part of the definition of “workman” was intended to apply to the
word “workmen” in the expression “trade union consisting of workmen”
occurring in the definition of “industrial dispute” in the \ct and that it
did not apply to the znd respondent. In connection with that submission
Mr. Perera drew attention to the fact that the expression “trade union”
was defined in the Act to be anv trade union registered under the Trade
Unions Ordinance and that the meaning of the word “workman” as
expressed in the second part of the definition of that word in the Act
occurred in the definition of “workman” in the Trade Unions Ordinance.

The second part of the definition of “workman’ in the Act provides
that “workman’” includes anv person ordinarily ecmployved under a contract

0

20

30
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of service with an emplover whether such person is or is not in employ- No. 10
ment at anv particular time. The third part of the definition of "work- f“l““{:"l’l‘[‘)‘:t“gf
man’’ in the Act provides that, for the purposes of anv proceedings under — cowre- 20.2.65.

the Act in relation to anv industrial dispute, “workman’’ includes any (ontinued
person whosc services have been terminated. If, as argued by Mr. Satyen-

dra, the second part of the definition of “workman’ has an unrestricted
application in the Act, a person whose services have been terminated

would be a workman within the meaning of the Act and consequently the

third part of the definition of “workman’ would be redundant.

10 Mr. Satyendra submitted that if Mr. Perera’s interpretation of the
definition of “workman’’ in the Act was correct, that definition would
not apply to the word ““workman’’ in section 31B of the Act which provided
that a workman may make an application to a Labour Tribunal for relie
in respect of the termination of his services by his employer. That sub-
mission is correct. But the inapplicability of the definition of “‘workman”
in the Act to section 31B does not matter as it is clear that the context of
that section requires the word “workman” occurring therein to mean a
person whose services have been terminated and the definition of “work-
man’’ in section 48 of the Act is subject to the words “‘unless the context

20 otherwise requires’.

\With regard to the third part of the definition of “workman” in the
Act, Mr. Perera’s submission was that it was necessary as awards and
other proceedings under the Act in relation to an industrial dispute were
sometimes required to apply to persons whose services had been termi-
nated. Mr. Perera also examined the question whether the third part of
the definition of “workman’ in the Act applied to the 2nd respondent.
He submitted that the consideration by the 3rd respondent whether the
dispute between the 2nd respondent and the petitioner was an industrial
dispute was not a proceeding under the Act in relation to an industrial

30 dispute as there should first be an industrial dispute before any proceeding
in relation thereto under the Act could arisc and that therefore the third
part of the definition of “workman’ in the Act could not be relied on to
determine the question whether the disputc between the 2nd respondent
and the petitioner was an industrial dispute. I agree with Mr. Perera
that such question must be determined without having regard to the third
part of the definition of “workman’ in the Act.

Unlike Mr. Satyendra’s interpretation of the definition of ‘“‘workman’’
in the Act, Mr. Perera’s interpretation of that definition does not have the
effect of making any part of that definition redundant. I accept Mr.

40 Perera’s interpretation. The dispute between the 2nd respondent and the
petitioner is not an industrial dispute within the meaning of the Act
because the parties to it are not competent under the Act to be parties
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to an industrial dispute as, at the time when the dispute arose, the 2nd
respondent had ceased to be @ workman of the petitioner and also the
petitioner had ceased to be the 2nd respondent’s emplover.

I bold that, as the dispute between the :nd respondent and the
petitioner is not an industrial dispute within the meaning of the Act,
its reference by the 3rd respondent to the 5th respondent for settlement
by arbitration is invalid and consequently the petitioner is entitled to the
writ of prohibition praved for by him. He is also entitled to his costs,
one half of which shall be paid by the 2nd respondent and the other half
by the 3rd respondent.

(Sgd.) A. W. H. ABEYESUNDERE,
Puisne Justice.

G. P. A. Silva, J.

I have had the advantage of reading the judgments of My Lord
the Chief Justice and my, brothers Samerawickrema and Tennekoon.
In agreeing with the conclusion reached by myv brother Samerawickrema
I wish to express my own views which have persuaded me to that course.
As the facts preceding the application as well as the substance of the argu-
ments advanced by counsel at the hearing have been fully set out in the

10

judgments of my brothers Samerawickrema and Tennekoon, 1 shall not 20

repeat them.

In considering the question at issue it is of the utmost importance
that one should always have in the forefront the broad purpose of the
Industrial Disputes Act. [t is agreed by all the counsel associated with the
discussion of the legal aspects of this matter—and there can be hardly
any doubt—that the sole object of the Act is the promotion and main-
tenance of industrial peace. It is therefore reasonable to assume that the
legislature at least intended that any industrial dispute which is or is
likely to be a threat to industrial peace should be brought within the

scope of the Act. When I consider the definition of the words “industrial 30

dispute”’, in the present Act I cannot help thinking that it is wide enough
to 1nclude -every serious problem that can arise between an employer and
cmployee in relation to the employment. It is not as it were that the Act
was silent as regards termination of employment and one is left to inter-
pret whether that too was in contemplation but the Act specifically
deals with it. Even if the Act was silent, reason and common sense would
preponderate towards the view, unless there is good reason to the cont-
rary, that, when less serious matters affecting industrial peace were
brought within the purview of industrial diputes, the subject of termi-

nation of employment, which is the most serious matter that can affect 49

the relations between an emplover and employee should have been in
contemplation. So far as the powers of the Minister under section jof the
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Aect are concerned, experience has shown too often that the termination of No. 10
services of one employee has resulted in consideriable or complete disloca- fﬁfgﬂ“{fﬁ‘eﬁsg
tion of an industry with which he was associated. In these circumstances Court—29.2.68
the question suggests itself whether a sagacious and prudent Minister, ¢erfmued
having all the data before him, would not be in the best position to consider

whether the termination of services ¢f a particular worker is or is not of

such a nature as to be likely to lead to unrest is one or more industries

and, when he so feels, whether he would not be justified in setting in

motion the machinery contemplated in section . of the Act.

10 It is in the above background that I desire to consider the present
question. In interpreting the provisions of this Act it would not be desi-
rable to interpret one particular section in isolation and it is necessary
to appreciate the scheme of the Act considered as a whole. At the outset,
Part IT of this Act deals with the functions of the Commissioner and the
Powers of the Minister in regard to industrial disputes. In setting out the
functions of the Commissioner, section 2 requires him, on notice being
given or otherwise, if he is satistied that an industrial dispute exists or is
apprehended, to take such steps as he may consider necessary with a view
to promoting a settlement of the dispute. It seems to me that this section

20 not only empowers but requires the Commissioner to adopt every means
at his disposal, whether such means is specifically provided for in the Act
or not, in order to promote a settlement of the dispute. As this Court is
not immediately concerned with the latter means, it is sufficient to con-
centrate on the machinery provided in the Act, namely, the proceedings
contemplated in section 3 relating to the powers of the Commissioner.
To my mind the words ‘‘that any industrial dispute is . . . apprehended”
in section 2 (1) and similar words in section 3(x) ‘“‘where he apprehends
an industrial dispute’” have a very important significance in considering
the present question. For, an industrial dispute need not exist before he

30 commences to perform his functions and it is sufficient if he apprehends
an industrial dispute. Under these two sections, he would be the final
arbiter as to whether there is such an apprehension or not and that
apprehension may well be based on the dismissal of one workman. Where
such an apprehension is entertained, therefore, the dispute which he will
have to refer for settlement or endeavour to settle bv conciliation will be
the dispute as to the dismissal and no other. The only busis on which this
dispute can be called an industrial dispute over which alone the Commis-
sioner can exercise his power under section 3 is in terms of the last limb of
the definition “workman’ which includes a person whose services have been

40 terminated, read together of course, with the definition of ‘industrial
dispute’.

Although sections 2 and 3 are not the sections which this court is
called upon to interpret I think their implications have a bearing on the
mterpretation of the next section. Having regard to the sequence of the
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No- 10 sections and the general functions of a Minister and « Head of « Depart-
agment o ment under him it is not unicasonable to think that a dispute will veach

Court—29.2.68,  Ministerial level only if the Commissioner as the Head of the Depart-

Continued ment fails to settle it by means provided for by the Act or otherwise.
In addition to the reasons which I set out below independently for consi-
dering that the present dispute is an industrial dispute for the purposes
of section 4, if the construction which I have placed on the words “indus-
trial dispute” in section 3 is correct 1 feel fortified in giving the same
meaning to the words in the next section where the Minister would be
having recourse to his own powers to settle the dispute after the 0
Commissioner himself has failed. For, it is fair to assume that in two
consecutive sections in the same chapter where the functions and powers
of the Commissioner and the Minister respectively in relation to industrial
disputes are dealt with, the legislature intended to give the same
meaning to the same words.

When the matter in dispute reaches the Minister, in my view, there is
only one purpose for which he will consider it, namely, for the purpose of
proceedings under section .4 of the Act in relation to the existing dispute.
For this purpose he has to satisfy himself first that there is an industrial
dispute and, if so, for the purposes of exercising his powers under subsec- 20
tion (1), to form an opinion as to whether or not it is a minor dispute.
In regard to the first matter I think he will be fully justified in deciding
that there i1s an industrial dispute in this case by reference to the defini-
tions of the words “industrial dispute’” read with the definition of the
word “workman” which includes, for the purpose of any proceedings
under the Act in relation to an industrial dispute, a person whose services
have been terminated. It seems to me to be an unwarranted restriction
of the meaning of this definition to hold that the Minister should first
consider whether an industrial dispute in terms of the definition exists
independently of the purpose for which he is indulging in such 30
consideraticn. In my view he has necessarily to consider the meaning
of the words, having the purpose of that consideration in the forefront,
namely, to take prcceedings under section 4. Else there is no occasion
for him to consider whether there is an industrial dispute or not.

On an examination of the various provisions of the Act I think
there is a good reason for the limitation which the legislature has imposed
cn the meaning of “workman’ which in turn restricts the meaning of the
words “industrial dispute”” where proceedings under the Act in relation to
an industrial dispute are not in contemplation. There are several sections
in the Act making reference to the word ‘workman’ which clearly refer 40
to a workman in the service of the employer and in which the concept of
a discontinued workman will be quite inapplicable. A definition had
therefore necessarily to be evolved where a person who was a workman
at some stage and whose services had been terminated before any
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relevant question arose, had to be excluded. At the same time the legis- Ne 10
lature was anxicus to empower the Minister to exercise pcwers under [pdgment of
secticn 4 in regard to a dispute of such a person whenever the dispute Court_29.2.6s,
was cne which threatened industrial peace. The definition was I think /imed
the outcome of these two considerations and there is no justification in

my view to impose any limitation on this definition. Indeed such a limi-

tation would defeat the verv object that the definition was intended to

achieve and would deprive a dismissed worker of the possibility of availing

himself of a right which the legislature conferred on him.

io It was contended in the course of the argument that the remedy
for a dismissed workman was to avail himself of the provisions of Part
IVA and to seek redress before a Labour Tribunal which could take
cognizance of an individual workman’s complaint regarding the termi-
nation of his services by his employer. Instances are not rare where the
legislaturc has provided for more than one remedy even in respect of the
same grievance. Quite apart from that, as I have already referred to earlier
in regard to proceedings under Chapter II by the Commissioner or the
Minister, having regard to the possible impact on industrial peace, there
may be certain considerations which persuade a Minister in possession

20 cf all the relevant material, to take proceedings under section 4 even in a
case where the workman whose services have been terminated can inde-
pendently have recourse to a Labour Tribunal. Furthermore, there is
nothing in Chapter IVA of the Act, which prevides for Labour Tribunals,
to suggest that individual grievances relating to termination of services
should be exclusively dealt with by such tribunals nor is there any provi-
sion earlier to exclude such grievances from the purview of industrial
disputes regarding which the Minister 1s empowered to take certain procee-
dings.

Perhaps the most persuasive provisicn in the Act in favour of the
30 interpretation that a terminaticn dispute of an individual workman,
which is not taken up by a Trade Unicn, can form the subject of a refe-
rence by the Minister under section 4(1) is to be found in section 33
which sets cut some of the decisicns that may be contained in an award.
If it was the intention of the legislature that such a dispute should be
cognizable cnly by a Labcur Tribunal established under Part IV A, the
previsions of section 33(x) (6) or () or 33(3), (5) and (6) all of which
make pointed reference to dismissal and reinstatement of a workman will
cease to have any meaning in the context in which they occur. The
conclusion therefore seems to me unescapable that the Minister’s refe-
40 rence in this case is one which is justifiable in law. The petitioner’s appli-
cation cannot therefore succeed,

(Sgd.) G. P. A. SILVA,
Puisne Justice.
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No. 10 Siva Supramaniam, J.
Judgment of
the S : . .
Clo Suprame o I have had the opportunity of perusing the judgments of my Lord
Continued the Chief Justice and myv brothers Samerawickrame and Tennekoon.

The facts have been fully set out in the judgment of Tennekoon ]J.
and 1t is unnecessary for me to recapitulate them. The question that
arises for decision is whether, on the facts stated, there existed an indus-
trial dispute which the Minister had jurisdiction to refer for settlement
by arbitration under section 4(1) of the Industrial Disputes Act (Chapter
131, as amended by Acts Nos. 25 of 1956, 14 and 02 of 1957 and 4 of 1962,
hereinafter referred to as the Act). [ am in agreement with the answer jg
given to that question by Samerawickrame ]J.

It has to be borne in mind that although the Legislature had by Act
No: 62 of 1957 introduced Part IV A into theoriginal Act and had provided
a remedy to a workman whose services had been terminated by his
employer, namely, the right to make an application for relief to a Labour
Tribunal, it enlarged the definition of an “industrial dispute” in 1902 by
expressly adding to that definition “any dispute or difference between
an employer and a workman”. Had this amendment not been effected,
it might have been contended that the Legislature did not intend that
the machinery of settlement by arbitration should be available in the g
case of a dispute between an employer and an individual workman
whose services had been terminated, on the footing, perhaps, that such a
dispute cannot endanger industrial peace. The amendment, however,
made it clear that the Legislature intended that the machinery should
be available to an individual workman in addition to the remedy provided
under Part IV A of the Act. The relevant sections of the Act should,
therefore, be construed in a manner which will give effect to that intention
of the Legislature, unless, of course, such a construction is not possible.

The definition of “workman”, as it stood before the amendment of
1957, included a person ordinarily employed under a contract with an 30
employer “whether such person is or is not in employment at any parti-
cular time”. Any dispute or difference between “‘employers and workmen”’
fell within the definition of an “industrial dispute” The words “employers
and workmen’’ include “an employer and a workman’ (Section 2 of the
Interpretation Act). On the plain meaning of the words, therelore a
person, other than a casual employee, who had ceased to be in the employ-
ment of his employver was, ncvertheless, a “workman” for the purpose
of the Act and could have been a party to an “industrial dispute” Can
it be said that the Legislature, when it effected the amendment in 1957,
by adding to the definition of “workman’ the words “and for the purpose 40
of any proceedings under this Act in relation to any industrial dispute,
include any person whose services have been terminated”, took away a



33

right to which a workman was alrcady entitled? In my opinion, the No. 1u
amendment was only intended to make the position clear since, under the %‘;f‘ﬁ’:&“{“”f
same amending act, “the termination of the scrvices or the reinstate-  court--20.2.6x.

ment in service” of a workman was specifically mcluded in the definition ¢vntained
of “industrial dispute” as a subject matter of un 1ndust11a1 dispute”,
although such a dispute was already within the ambit of an “industrial
dispute” by reason of the words “connected with the employment or
non-employment’’ contained in.the earlier definition. (Vide the judgment
of the Federal Court of India in Province of Bombay v. West India

10 Automobile Association—-A.L.R. 104 Federal Court page 111).

There was no corresponding amendment in the definition of ‘emplo-
ver’ to include a person who had ceased to be an employer. Since the
employer was a person against whom orders for the payment of moneyv
or the reinstatement of workmen could be made and enforced, the
Legislature provided for those matters in respect of a person who had
ceased to be an employer bv enacting a new scection 47 C instead of
amending the definition of “employer”, as the aforesaid matters cannot
be adequately dealt with by an amendment of the definition.

\With great respect, I find it difficult to agree that the provisions

20 of this section lead to a necessary inference that a dispute connected with

the termination of services can be referred to an Industrial Court or a

Labour Tribunal for settlement only if the dispute arose while the relation-
ship of employer and workman subsisted.

On the facts of the instant case, however, I am of opinion that the
dispute which was referred for settlement by arbitration arose when the
relationship of employer and workman subsisted between the petitioncr
and the 2nd respondent. Under section 48 of the Act, “industrial dispute”
means, inter alia, “any dispute or difference between an employer and
aworkman .. connected with ... the termination of the services.

joof any person”. “Any person” will, of course, include the workman
whose services had been terminated. The “industrial dispute” that
was referred by the Minister for settlement by arbitration was set out as
follows:— “Whether the termination of the services of Mr. M. T. Marikar
Bawa is justified and to what relief 1s he entitled”.

The contention on behalf of the petitioner 1s that on the date on
which the dispute arose the relationship of emplover and workman had
ceased to exist betwee n the petitioner and the 2nd respondent and conse-
quently there was no ““dispute or dlﬁerence between an unployer and a
workman” which would constitute an “‘industrial dispute” in terms of

40 section 48 in respect of which the Minister could make an order under
section (1) of the Act. It was submitted, however, that the dispute as
to whether the termination of the services of the 2nd respondent was
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No. 10 justified will fall within the definition of “industrial dispute” if it was
fl‘l‘;“;ﬁ;;””?: raised by another workman who was still in the employ of the petitioner
Court—29.265.  or by a Trade Union but not by the 2nd respondent himself, although
Contined the 2nd respondent was the person most vitally and directly concerned

in the dispute.

It is necessary to examine when the “dispute or difference” in
connection with the termination of the services of the 2nd respondent
arose between the parties. What are the differences between the parties
which the arbitrator will be called upon to consider in connecticn with
the termination of the services of the 2nd respondent tc determine )p
whether the termination was justified? They will necessarily be differences
that arose between the parties which culminated in the termination of
the services and not differences which arose thereafter. Where the pro-
priety of a summary dismissal is questioned by a workman, the dispute
or difference arises at least contemporaneously with the cemmunication
of the order of dismissal. The dispute or difference between the petitioner
and the 2nd respondent which formed the subject of the reference there-
fore arose before the relationship of employer and workman came to an
end. Any dispute or difference that arose between the parties after the
terminaticn of the services of the 2nd respondent will be irrelevant for 20
a consideration of the question whether the termination was justified.
The dispute that existed between the parties which was referred for
settlement by arbitration by the Minister was therefore an “industrial
dispute” within the meaning of section 48 of the Act. The fact that at
the date at which the order was made by the Minister under section 4(I)
of the Act the relationship of employer and workman had ceased to exist
cannot affect the Minister’s power to make an order in respect of the
“industrial dispute” which had already arisen.

A contention similar to that advanced by the petitioner in this case
was considered by the Court of Appeal in England in the case of R v. 30
National Arbitration Tribunal, Ex parte Horat10 Crowther & Company
Limited (1947) 2 A.E.R. 693. The conditions of Employment and
National Arbitration Order 1040, made under certain Defence Regula-
tions, provided as follows:—

Article 2. (1) “If any trade dispute exists or is apprehended, that
dispute . . . may be reported to the Minister.

“Trade dispute means any dispute or difference
between employers and workmen or between work-
men and workmen connected with the employment
or ncn-employment or the terms of emplovment or 40
the conditions of labour of any person”.

)

Article

~1

“\Workman means any person who has entered into or works under a
contract with an employer..."”
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A dispute arose between a company and certain workmen in Novem-
ber 1946 over the terms and conditions of service. On 4th April 1947
the company terminated the services of the workmen after giving them
notice of termination on 28th March 1947. On 14th April 1947 the matter
was reported to the Minister who referred the dispute to the National
Arbitration Tribunal. The validity of the order made by the Tribunal
was attacked on the ground, inter alia, that no dispute existed or was
apprehended on the date on which the dispute was reported to the Minister
and that as the workmen had ceased to be in the employment under
the Company at the date of reference, there was no matter on which the
tribunal could arbitrate. The Court (Lord Goddard C.J. and Humpreys
and Croom-Johnson JJ) held that although the contract of service bet-
ween the Company and the workmen had been terminated at the date
of the report to the Minister, there was nevertheless a trade dispute
within the meaning of Article 7 (supra). In the course of his judgment,
Lord Goddard said:—

“It was submitted by counsel for the company that as at the date
of the reference due notice had been given to the workmen to termi-
nate their employment and their employment had thereby been
terminated, there could be no trade dispute to refer, because there
could not be a dispute or difference on any subject between these
employers and workmen as the workmen were not in the service of
the employers, and he reinforced this argument by reference to the
definition of “workmen” which he submitted contemplated an exis-
ting contract of service so, as he put it, that there must be some
contract on which the reference could “bite” I cannot agree with that
submission. If effect were given to it, it would mean that any emplo-
yer, or, indeed, any workman, could nullify the whole provisions
of the Order and the object of the regulation under which it was
made by terminating the contract of service before a reference was
ordered, or even after the matter was referred but before the tribunal
considered it”.

I am of opinion that in the instant case there was an “‘industrial
dispute” within the meaning of section 48 of the Act and that the order
under section 4(1) was properly made by the Minister. In the result,
the petitioner’s application fails and must be dismissed with costs payable
to the 2nd and 3rd respondents. I agree to the amounts fixed by my
brother Samerawickrame.

(Sgd.) V' SIVA SUPRAMANIAM,
Puisne Juslice,

No. 10
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: IN"- 10 ) Samerawickrame, J.

Judment o

AN The Petitioner, the Colombo Apothecaries’ Company Limited, has
continued . Made an application for a mandate in the nature of a writ of prohibition,

forbidding the 5th respondent, who is the President of a Labour Tribunal,
from hearing, determining and continuing proceedings in respect of a
dispute referred to him by the 3rd respondent. The matter in dispute
was whether the termination of the services of Mr. M. T. Marikar Bawa
(who 1s the 2nd respondent) was justified and to what relief he was
entitled. The 3rd respondent, who is the Minister of Labour, referred
the matter in dspute to the 5th respondent, claiming to act under section
4(1) of the Industrial Disputes Act.

0

Mr. H. V. Perera, Q.C., appearing for the petitioner, supported his
application on the ground that the 3rd respondent had no power under the
“tatute to refer the dispute for settlement by arbitration, because the
dispute which had arisen upon the summary dismissal of the 2nd respon-
dent was one between an employer and a person whose services had been
terminated and was, therefore, not a dispute between an emplover and a
workman within the relevant provisions of the Act.

The last part of the definition of “workman” in Section 48 of the
Industrial Disputes Act is as follows, “and, for the purpose of any g
proceedings under this Act in relation to any industrial dispute, includes
any person whose services have heen terminated”. The term “Industrial
Dispute” has itself been defined in this Secticn, but appearing as it does
in the provision defining “workman”, it need not be given the meaning
set out in the definition in Section 48, for that definition itself uses the
word “workman’’. Again, it 1s a rule of construction that though the
meaning of a term is defined in the Interpretation clause of an Act, the
definiticn is not necessarily applicable on every occasion where the word
interpreted is used in the Act. Vide Craies on Statuic Law, 5th cdifion,
page 200. A term should be given its ordinary meaning in the context 30
in which it occurs and recourse need be had to the definition in the
interpretation clause onlv where the meaning is not clear.

It is necessary, therefore, to interpret the words “for the purpcses
of any proceedings under this Act in relation to any industrial dispute”
without reference to the meaning given to the term ‘Industrial Dispute’
in Section 48. On an examination of the provisions of the Industrial
Disputes Act, it appears that sections 2(x1), 3(r), 4(1) and 4(2) of the Act
provide that proceedings in respect of an industrial dispute may be initia-
ted or commenced either by the Commissioner or the Minister, in the
circumstances and for the purposes set out in those provisions. I am, 40
therefore, of the view that the words set out above do no more than state
in compendious form what may be stated at length by the following
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“for the purposes of any proceedings that may be initiated or commenced ~ Ne- 10
cither by the Commissioner or by the Minister under Sections 2(1) or 3(1)  fudgiont of
or 4(1) or 4(2) of this Act”. Court- 202,06,
Conlinued
It follows that for the purposes of procecedings that may be commenced
or initiated by the Minister under Section .4(1) of the Act, a workman
includes a person whose services have been terminated. Section 4(1)
of the Act is as follows:—""The Minister may, if he is of opinion that an
industrial dispute is a minor dispute, refer it, by an order in writing, for
settlement Dy arbitration to an arbitrator appointed by the Minister or
10 to a Labour Tribunal, notwithstanding that the parties to such dispute or
their representatives do not consent to such reference”.

This provision sets out the first step to be taken in a proceeding
in relation to an industrial dispute: it states that the Minister may.
if he is of opinion that an industrial dispute is a minor one, refer it by an
order in writing for settlement by arbitration. Accordingly, as for the
purposes of such a proceeding, a “workman” includes a person whose
services have been terminated, the Minister should, in forming an opinion
whether a dispute is an industrial dispute, consider whether the dispute
is between an employer and a workman and/or an employer and a work-

20 man whose services have been terminated.

Learned Counsel for the petitioner urged that the object of legis-
lation like the Industrial Disputes Act was the preservation of industrial
peace; that it has been held that a dispute between an employer and a
single workman or an employer and a dismissed workman was not an
industrial dispute unless the dispute had been taken up by the other
workmen, because the absence of support for such disputes from other
workmen prevented them from presenting any threat to industrial
peace. It may be that one view is that it is sufficient for the preservation
of industrial peace to provide remedies for disputes which affect or are

30 taken up by a number of workmen or by a Trade Union. Another view
is that industrial peace is best secured if protection is given to the indivi-
dual worker by cxtending legislation relating to industrial disputes to
afford remedies for a dispute between an emplover and a single workman
and redress for a workman whose services have been terminated, whether
or not such matters are taken up by other workmen. Legislation amend-
ing the Industrial Disputes Act enacted in 1957 and thereafter have been
based on the second view. Act No: 4 ol 1962 has intreduced an amend-
ment which expresslv makes a dispute between emplover and workman
an Industrial Dispute. Amending Act No: 02 of 1957 has introduced

40 Part I\" A enabling a workman or a Trade Union on behalf of a workman
who 1s a member of it to make an application for relief or redress to a
Labour Tribunal in respect of the termination of his services. 1 am,
therefore, of the view that, at the lowest, there is no ground for assuming
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that our Legislature was unlikely to make a dispute between an employer
and a dismissed employee an industrial dispute and to provide a remedy
for it on the ground that it presented no threat to industrial peace.

I have considered the submissions made by learned counsel for the
petitioner on the footing that the object of the Industrial Disputes Act
was the preservation of industrial peace because it cannot be denied that
whether it is so stated therein or not it must necessarily be the ultimate
purpose of any legislation similar to that Act. There is, however, substance
in the contention c¢f Mr. Satyendra, Counsel for the :2nd respondent,
that if one is seeking aid for the interpretation of the Act, one should
look to the preamble of the Act to ascertain its purposes. The preamble
to the Industrial Disputes Act does not mention the preservation of
industrial peace and is as follows:—“An Act to provide for the preven-
tion, investigation and settlement of industrial disputes and for matters
connected therewith or incidental thereto”.

Section 31 A (1) provides for the est.blishment of Labour Tribu-
nals “for the purposes of the Act”. If the establishment of a Labour
Tribunal to receive applications for relief or redress in respect of the
termination of the services of a workman falls within the purposes of the
Act, it cannot reasonably be said that the settlement by arbitration of a
dispute between an employer and a dismissed workman does not also
fall within those purposes.

The application for relief or redress to Labour Tribunals in respect
of termination of services of o« workman provided for by Part IV A is an
application to be made directly by the workman or his Unicn on his
behalf. The workman or those acting as agents for him will be the party
applicant and have control over the conduct and presentation of his
case. Where an industrial dispute is referred by the Minister for settle-
ment by arbitration under Section 4, the arbitrator is required to hear
such evidence as may be tendered by the parties te the dispute, vide
Section 17 of the Act. Section 31 B (2) (b) requires a Labour Tribunal,
if it is satisfied that the subject matter of an application before it forms
part of an industrial dispute referred by the Minister for settlement under
Section 4 to make order dismissing the application without prejudice
to the rights of parties in the industrial dispute. If the contention made
on behalf of the petitioner is correct, a workman who has made an appli-
cation for relief or redress in respect of the termination of his services
may have his application dismissed if it forms part-—perhaps an inci-
dental part—of an industrial dispute which has been referred for settle-
ment by arbitration and to which dispute he cannot in law be a party.
Consequently, he would be deprived of the opportunity of seeking relief
in proceedings in which he would have control personally or by his agents
over the conduct and presentation of his case and he would be referred
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for relief to arbitration proceedings in which the arbitrator is not required  judgment of
to hear such evidence as he may adduce because he is not a party to ﬂ‘e ﬁupge(f},eﬁs
the dispute. I do not think that the Legislature cculd have intended a continued
result of this kind and I am of the view that the provisicn in Section 31 B
(2)(b) was made because the Legislature contemplated a workman whose
services have been terminated being a party to an industrial dispute
which may be referred by the Minister for settlement by arbitration.

Learned Counsel for the petitioner raised the questicn whether if a
dismissed employee could be a party to an industrial dispute, he may,
10 without seeking reinstatement fcr himself raise a dispute with regdrd
to the rates of pay and other terms of employment of the other workmen.

To fall within the Act a dispute must, in my view, not be merely a theore-
tical or academic disagreement. It must be a real dispute between emplo-
yer and workman or ex-werkman and must be connected with the terms
of employment of a person. A dismissed workman who is not seeking
reinstatement for himself is not personally interested in the terms of
employment nor does he have such interest in or duty towards the work-
men who continue in employment, that he can be a party to a dispute
in respect of their terms of employment within the meaning of the Act,

20 even 1if there is a disagreement between the employer and himself in
regard to the proprlet\ of such terms. In R. vs. Industrial Disputes
Tribunal, 1957, 2 1. E.R. 776, it was held that workers may be parties
to a dispute though they are not workers tc whom the aw ard will apply,
but the Judgment of Devlin J. indicates that they should have some
interest in having the dispute resolved. He stated, “The mere fact that a
person is not materiallyv aftected by decisions on the subject-matter
of the dispute does not appear to us automatically to prevent him from
being a party tc a dispute. There are all sorts of industrial disputes which
arise out of a difference between the employer and the employees in a
30 factory in relation to a claim made merely by one man, cases, for example,
where one man is unfairly victimised, or is unfairly victimised in the
estimation of his fellow employees, and his fellow employees may make
themselves parties to the dispute because they may say: ‘Unlessthis man
is treated in the wav in which we think that he cught to be treated,
there is going to be trouble’. Or there may be other reasons which cause
men to be interested and to wish to make themselves parties to a dis-
pute which concerns enly the claim of one man. Without being materially
affected, other people mayv feel that their prospects of promotion are
injured generally They may be interested in the principle of the thing.
40 They may say: 'If a person of the length of service of Mr. Carreck is not
promoted, what is going to happen to us when we get to that stage?’.
Or there may be, on the facts which I have recounted, some general
principle involved in the dispute on which this particular claim happens
to be founded which is selected as a test action, ...”. He stated later,



+0

Ju(l:'l)l‘mll‘(),u!' “\We think that there is no reason why persons should not make them-
(he Supremme sclves parties to a dispute although they are not workers to whom the
Court: 20.2.68, award applies. For the reasons which we have given, questions of general
- / principle, matters of supporting or assisting a fellow worker, make them

parties to the dispute although they are not people to w hom the award
is going to apply. I suppose that somewhat similar considerations apply
to the ordinary case where a guarantor is interested in the construc-
tion of a contract although he need not be strictlv a party to whom the
contract applies” Again, where @ Union boycotted a company claiming
to act in furtherance of a trade dispute and the Court found that the
Union was actuated by inter-upion rivalry rather than interested in
the terms of emplovment of the workers, an injunction was issued on
the ground that it did not appear that there was any trade dispute,
Vide J. T. Stralford & Son Limited os. Lindley and another, 1904, 3 A.E.R.
page 102.

I should state that the learned Acting Attorney-General, who
appeared for the 3rd respondent, submitted that documents before this
Court showed that the employee had been suspended by the petitioner-
Company without any reason being assigned for his suspension; that the
emplovee requested the petitioner-Company to state the grounds of his 20
suspension and that he reccived no reply to his request but was summarily
dismissed. He, therefore, contended that the dismissal of the employee
was in consequence of an industrial dispute that had arisen between the
parties and he further submitted that if there was in fact an industrial
dispute the faulty formulation of the dispute at the time it was referred
for settlement by arbitration did not afford a sufficient basis for the
exercise of the powers of this Court to issue a writ of prohibition. Learned
Counsel who appeared for the 2nd respondent, who is the person most
nearly concerned in the success or failure of the application was content
to have the matter decided on the footing that the dismissal of the 30
employee, the 2nd respondent, was not consequent upcn a prior dispute
between the parties. In view of this and in view of the finding I have
made in regard to the matters argued, it was not necessary to deal with
or decide the matters raised by the learned Acting Attornev-General.

0

Upon a consideration of all the matters set out above, I hold that
the dispute between the petitioner-Company, and the :nd respondent,
was an industrial dispute which the Minister had power to refer for settle-
ment by arbitration and that conscequently the 5th respondent has juris-
diction to hear and determine that dispute. The application of the peti-
tioner is accordingly dismissed with costs payable to the 2nd and 3rd 40
respondents. The amount of costs pavable to each of the said respon-
dents is fixed at Rs. 1,050/-.

(med)) G T SAMERAWICKRAMIE,
Duisne Justice.
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This is a case in which the petitioner, the Colombo Apothecaries’
Company Limited (hereinafter referred to as “‘the Company”) applies
for a Mandate in the nature of a \Writ of prohibition on the 5th respon-
dent who is a Labour Tribunal President forbidding him from enter-
taining, hearing or determining or continuing the proceedings in rela-
tion to an Industrial Dispute referred to him by the Minister of Labour
for settlement by arbitration under section 4(1) of the Industrial Dis-
putes Act (Chapter 131).

The Minister’s order was accompanied by a statement prepared by
the Commissioner of Labour (4th respondent) setting out, in terms of
section 16 of the Act, the matter in dispute in the following terms:—

“In the matter of an industrial dispute
between

Mr. M. T. Marikar Bawa, No. g, Zaleski Place, Colombo 10 and the
Colombo Apothecaries’ Company Limited, P.O. Box 31, Prince
Street, Colombo is whether the termination of the services of Mr.
M. T. Marikar Bawa is justified and to what relief he is entitled.

Date af the Office of the Comnussioner of Labour Colombo this 12th
dav of April, 1967"".

The same dispute had carlicr been referred to one Mr. E. A. Wije-
sooriya (1st respondent) who declined jurisdiction on the basis of certain
Supreme Court decisions prevailing at that time. Those decisions of the
bupreme Court were overruled by the decision of the Privy Council
in the case of The United Ingineering Workers Union vs. K. 11" Deva-
nayagam 60 N.L.R. 289 pronounced on March 9, 1967. The Minister’s
reference of the same dispute to the 5th respondent was made after the
Privy Council’s decision. The present application to this Court was
based on the ground /nicr alia that the s5th respondent had no jurisdic-

30 tion to deal with the dispute referred to him for the reason that such

of the provisions of the Industrial Disputes Act which gave power to
Labour Tribunals to hear and determine disputes of this nature were
unconstitutional. When this matter was first listed before a Bench of
Two Judges, of whom My Lord the Chief Justice was one, Counsel for
the petitioner indicated that despite the Privy Council decision in The
United Engincering Workers Union vs. K. W Devanayagum 69 N.L.R.
28¢ the constitutional attack on the Industrial Disputes Act was still

No. 10
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- No. 10 open to him, ag in his submission, any proncuncements made by their
e Lordships of the Privy Ceuncil on the questicn arising in this case were
Court—29.2.65.  obiter or at least that the facts relating to the questicn of jurisdiction
Continued . . . . .- . .
in the Privy Council case were capable of being distinguished from the
facts that arise in the instant case. My Lord the Chief Justice being of
opinion that it was desirable in the public interest that a questicn of
such a nature should be early and finallv settled, referred the matter to
a Bench of seven Judges. It is in this way that this matter has come up
before the present Bench consisting of that number of Judges.

At the argument however, Counsel for the peititioner indicated I0
that having examined the matter further he found it unnecessary to
support his case on the ground that so much of the Industrial Disputes
Act which authorises the Minister to refer a dispute relating to termi-
nation of the services of a workman for settlement to a Labour Tribunal
was unconstitutional and void; he stated that he intended tc support the
application on a ground which, if it was narrower because it had nothing
to do with constitutional law, was equally important viz. that the sth
respondent’s lack of jurisdiction arose not from any unconstitutionality
in the enabling Act. but for the reason that the dispute referred to the
5th respondent was not an “‘industrial dispute’” within the meaning of the 20
Industrial Disputes Act.

It would appear from the affidavit of the petitioner—and these
facts are not disputed by any of the respendents—that the 2nd respon-
dent Marikar Bawa was employed by the Company as an Assistant;
and that his services were summarily terminated cn cr about the 5th of
April 1905 on the ground that he had been ‘guilty of gross insolence,
rudeness, insubordination, disobedience, defiance of authority and dis-
respect’; subsequent to the said termination cf his services the 2nd
respondent disputed the legality and propriety of his dismissal by the
Company and brought his dispute with the Company to the notice of the 30
Commissioner of Labour, and through him tc the Minister of Labour.

It is contended by Counsel for the petitioner that af the lime ths
dis pute uvose the relationship of emplover and workman no longer existed
between the Ccmpany and the 2nd respondent. It is therefore submitted
that although it may be said that there was and is a dispute or difference
connected with the termination of the services of a person i.e. the 2nd
respondent, that dispute was not one “between an emplover and ywork-
man’’ within the meaning of that expression as used in the definition of
the term “‘industrial dispute” as found in the Act.
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The expression “‘industrial dispute” has been given the following
definition in the Act:—

“In this Act, unless the context otherwise requires—

‘industrial dispute’ means anyv dispute or difference between an
employer and a workman or between employers and workmen or
between workmen and workmen connected with the employment or
non-employment, or the terms of employment, cr with the condition
of labour, or the termination of scrvices, cr the reinstatement in
service, of any person, and for the purpose of this definition ‘work-
men’ includes a trade union consisting of workmen”

It is necessary for the purpose of examining the meaning of the expres-
sion “any dispute or difference between an employer and a workman”,
in the first instance to look at the meaning attributed to the words
‘emplover’ and ‘workman’ in the Act.

These two words are defined as follows:—

“Employver” means any person who employs or on whese behalf
any other person employs anyv workman and includes a bodyv of
empleyers (whether such body is a firm, company, corporation or
trade union) and any person who on behalf of anv other person
employs any workman.

“Workman” mecans any person who has entered into or works under
a contract with an emplover in any capacity, whether the contract
is expressed or implied, oral or in writing, and whether it is a contract
of service cr of apprenticeship, or a contract personally to execute
any werk or labour, and includes any person ordinarily employed
under any such contract whether such person is or is not in employ-
ment at any particular time, and, for the purposes of any proceedings
under this Act in relation to any industrial dispute, includes any
person whose services have been terminated.

“Emplow,r” one ¢hserves at once, 1s defined by reference to “‘work-
man”’; the verb “employs” occurrmg repeated v in the dehnltlon is in
the prebent tense; the g1amm(xt1u11 ‘object’ of that verb is ‘any workman’
(in the singular) and not ‘any workmen’ (in the plural); if the plural was
used it would have Sugqe%ted a continuum of activity as the test for
identifying an “emplover” But the ccntrary is the 1mphc'1t10n here. It
seems to me that a person is an ‘employer’ within the meaning of this
definition only in relation to another or others (i.e.,, a workman or
workmen) with whom there is a subsisting contract of service. A may
be an employer in relation to X or in relation to X, Y, and Z who are
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No. 10 workmen serving under him, but not in relation to M or M, N and O

Judument of , , ; - are e 7
the Supreme who are not employed under any person or who are employed under

Court--29.2.68. B hut not under A.

Continned
To turn now to the definition of the word “workman’’; it falls into
three parts, the 2nd and 3rd only serving to extend its ordinary meaning: —

(1) any person who has entered into cr works under a contract
with an employer in any capacity, whether the contract is
expressed or implied, oral er in writing, and whether it is a
contract of service or of apprenticeship, or a contract personally
to execute any work or labour, 10

(it) any person ordinarily employved under anv such centract
whether such person is or is not in employment at any parti-
cular time,

(1ii) for the purposes of any proceedings under the Act in relation
to any industrial dispute, any person whose services have been
terminated.

The third part is an extension of the meaning to be applied in limited
circumstances and will be considered later.

The first two parts of the definition are a verbatim reproduction
of the definition of the word “workman’ occurring in the Trade Unions 29
Ordinance. This had necessarily to be so because the prression “Trade
Union” occurs repeatedly throughout the Act and is deﬁned as‘‘any trade
union registered under the Trade Unions Ordinance”

The first part of the definition gives the primary meaning of the
expression. What is important to note about it is that it postulates a
subsisting contract of service. Thus under this part, if the contract is at
an end there would be no employer (so far as that workman is concerned)
and no workman.

The second part of the definition of "workman’ partially overlaps
the first. It deals with persons who belong to a particular class i.e. persons 3¢
who are ordinarily workers whether or not theyv are under centracts of
service at any particular given time. This part in so far as it catches up a
person who has at any given time a contract of service is tautologous in
as much as such a person is already a workman under the first part of
the definition. The importance of this part however lies in the fact that it
brings within the me(mlng of the term ‘workman’ persons who are ‘ordi-
narilv’ employed under contracts of service but who at any given time
are not employed under such contracts of service. Thus we have the word
‘workman’ catching up within its meaning a person who at any parti-
cular given time has no contract of service and #o emplover. This exten- 40
sion of the meaning of the term ‘workman’ is understandably important
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in Trade Union Law where it is necessary to enable a workman to remain
a member of his trade union notwithstanding the termination of his
contract of service by dismissal, resignation, retrenchment or laying off.
In the Industrial Disputes Act which itself gives such a prominent and
significant place to trade unions, the word ‘workman’ when used in rela-
tion to trade unions would naturally bear the meaning signified in both
parts of the definition. Vide such expressions as “‘a trade union of work-
men or “‘a trade union consisting of workmen’’; but even a cursory exami-
nation of the Act will show that the word ‘workman’ in other contexts
bears only a limited meaning and that too the meaning set out in the
first part of the definition: For example, in the expressions ‘‘reinstate-
ment of any workman” “discontinuance of any workman” and “work-
man who was dismissed” the term ‘workman’ means a person who
(immediately prior to terminaticn of his services) was a workman
within the meaning of the first part cf the definition; in the expression
“no workman shall commence, or continue, or...a strike” (section
32(2)) the word workman means a workman within the first part.
Thus in many contexts the second part of the definition does not come

into play at all.

20

30

If we may now come back to the definition of the term “industrial
dispute”, this too falls readily into three parts:

(i) there must be a dispute or difference,

(ii) the dispute or difference must be between an employer and a
workman or between employers and workmen or between
workmen and workmen (the word ‘workmen’ being read as
also including a trade union consisting of workmen),

(iii) the dispute or difference must be connected with the employ-
ment or non-employment or the terms of employment, or with
the conditions of labour or the termination of the services or
the reinstatement in service of any person.

The first part refers to the factum of a dispute or difference; the second
part to the parties to the dispute and the third to the subject matter of the
dispute.

The nature of the submission made by Counsel for the petitioner is
such that it is necessary before examining it to have scme regard to the
true scope and effect of the definition in its wider aspects.

If we look first at the third part of the definition (i.e. the nature of
the subject matter of the dispute) one important feature to be noted is
that, while in the second part the parties are described by reference to
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No. 10 such words as “cmployers” and “workmen”, the legislature in describ-
Judgment of ing the subject matter of the dispute did it by reference not to ‘any work-
Court—20.2.6s. man’ but by reference to ‘any person’. Now it beccmes obv1ous upon a
Continued careful examination of the definition that the expression ‘any person’

is not as wide as it at first sight appears. It cannot include for instance
a person in the employment of the Crown or the Government (see section
49 which provides that the act is not to apply to the Crown or the Govern-
ment or to workmen of the Crown or the Government); further limita-
tions on its meaning became apparent when one reads it in the various
permutations and combinations of words of which the definition is capable. 10
For example when read with the words ‘“‘non-employment” the words
‘of any person’ can only mean a candidate for employment under the
employer with whom the dispute or difference has arisen; when read with
‘““the termination of the services or the reinstatement in service”, the
expression “‘of any person’’ can only refer to a person recently discharged
from the service of the employer who is one of the parties to the dispute
that has arisen. Thus it wculd appear that the words ‘any person’ refer
to a person in service, or a person discharged from service or a candidate
for employment. But it is unnecessary, at least for the purposes of this
case, in which the question does not directly arise for consideration, to 20
give an unduly restricted meaning to the words ‘any person’; while
prima facie they appear to refer to any person who is in service or has
been recently discharged from service or who is a candidate for employ-
ment it can also catch up a person in whose employment, non-employ-
ment, terms of employment or conditions of labcur or in whose termination
of services or reinstatement in service the workman or workmen
raising the dispute have a substantial interest or a community of inte-
rest. It is in this sense that the words ‘any person’ occurring in a some-
what similar definition of ‘industrial dispute’ in the Industrial Disputes
Act (1947) of India has been understood by the Indian Courts (see the 30
case of Workmen D.T.E. vs. Management D.T.E. A.1.R. 1958 S.C. 353).
What is important tc note, of course is that the legislature in using the
expression ‘any person’ instead of the term ‘workman’ in that portion
of the definition of ‘industrial dispute’ which relates to the subject matter
of the dispute, used an expression wide enough to include a person who
is not a de facto or de jurc workman in its primary sense and into this
class would fall both a perscn who has never had empleyment before and
also a person who having been in service has been discharged.

To turn now to the parties to an industrial dispute: Under the defini-
tion an industrial dispute can arise only— 40
(i) between an employer and a workman,

(i) between employers and workmen,
(iii) between workmen and workmen,
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It should be noted that in (i) the word ‘workman’ can also be read in s dN”- o .
. . o t
the plural and that the word ‘workmen’ includes a Trade Union consisting  ipe Smpreme
f work Court—29.2.68.
of workmen.

Continued

Before proceeding to examine the question whether the expressions
“employer”” and “workman’’ as used in the definition of ‘industrial dis-
pute’ are subject—if at all—to any contextual limitation, it is neces-
sary to remind oneself of the scope and objects of the Act. The long
title of the Act reads:

“An Act to provide for the Prevention, Investigation and Settle-
10 ment of Industrial Disputes, and for matters connected therewith or
incidental thereto”.

It has been said frequently, and quite recently reiterated by their
Lordships of the Privy Council that the purpose and object of the Act is
the maintenance and promotion of industrial peace; and it may be added
that the preservation of industrial peace is directed not to the redress of
private and perscnal grievances but to the securing of the uninterrupted
supply of goods and services to the public by employers engaged in such
enterprises. The Act takes as the prime danger to industrial peace that
kind of situation which is capable of endangering industrial peace and

20 given it the name “industrial dispute”. In the definition of industrial
dispute the emphasis is thus not cn the denial or infringement of a right
of a workman by his employer but on the existence cf a dispute or diffe-
rence between given parties connected with the rights not merely of a
party to the dispute but also of third parties. (I use the word ‘right” and
‘wrong’ in this context not in the sense of legal rights and wrongs but in
the larger sense in which right and wrong may be determined by reference
to equitable standards of employment and labour). The reliefs contemp-
lated are not mere redress of individual wrongs. The purport and direction
of the proceedings in relation to an industrial dispute is seitlement of the

30 dispute and the avoidance of a disturbance of industrial peace; relief or
redress to individual workmen is only incidental to the more important
function of restoring peace. It is in this background that one must examine
the meaning and intent of such phrases as ‘‘a dispute or difference”,
“‘between anq employer and a werkman” or “‘between werkmen and work-
men’’ occurring in the definition of industrial dispute. I am not for a
moment suggesting that the words ‘employer’ and ‘workman’ appearing
in the definiticn of “industrial dispute” can be given a meaning outside
the sense in which they have been defined. What Counsel for the peti-
tioner submits and I think correctly submits, is that the word ‘employer’

goand ‘workman’ receive a limitation in their meaning from the context
and that, that limited meaning is still within the definitions.
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ted with the non-employment of a person”

In my opinion the phrase “between an employer and a workman” can
only mean “between an employer and one of /s workmen’’. This is the
result (i) of the juxtaposition of the word ‘emplover’ and the word
‘workman’ each of which is necessary to complete the meaning of the
other and (ii) of the concept of an industrial dispute as one which is
capable of disrupting industrial peace and one which must be settled to 10
remove the danger to industrial peace. If A is the employer, B one of
his existing workmen, and C a person who has been discharged and
refused re-employment by A, a dispute or difference between A and B in
connection with A’s non-employment of C would be an industrial dispute,
because, granted a community of interest between B and C, B’s disputc
with his employer A can snowball into a dispute between A and many
more of his existing workmen resulting in a strike in A’s establishment and
reducing or stopping production. On the other hand a dispute between
employer A and the applicant for employment C who it must be assumed
has been unable to find any support among the existing workmen of A 20
does not contain any danger tc industrial peace either in A’s establish-
ment or elsewhere. This would be so even if C is indeed a workman under
another employer E at the time A rejects his application for employ-
ment under him.

A similar analysis can be made of the collocation of words “a dispute
or difference between an employer and a workman connected with the
termination of the services of any person”. It is only necessary to empha-
sise that a dispute between the one-time employer and his one-time emplo-
vee who 1s unable to find one single workman in the service of his former
employer to take up his cause, constitutes no danger to industrial peace. 30
Thus in the context under consideration ‘employer’ means the person
under whom the workman with whom the dispute arises /uas a subsisting
contract of service or under whom he is actually working under a contract
of service; and ‘workman’ similarly means a person who has a subsis-
ting contract or works under a subsisting contract of service with the
employer with whom the dispute arises. In short the expression “‘a dispute
or difference between an employer and a workman’’ means only a
dispute or difference between an employer and one of Ais workmen and
not between an employer and any person who is a prospective or dis-
charged emplovee of his or a, person who is a workman under some other40
employer.

Even if the plural form of the word ‘workman’ is taken the result

is the same. Counsel for the znd respondent suggested that it would be
anomalous if in a case where an employer dismissed all his workmen
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the dismissed ex-workmen could not raise a dispute amounting to an No. 10
industrial dispute within the meaning of the Act; the answer in my opinion fﬁ;‘%‘i’:ﬁaﬁg
is that a dispute between the dismissed workmen and their former emplo-  Court—29.2.65.
ver constitutes no danger to industrial peace; there is no danger to the “eménued
community bv a possible cessation of production or the supply of ser-
vices. ‘The employer’ in question may have dismissed all his workmen
because he was selling the business, or because he was employing a whole
set of new hands or because he was closing dewn his business comple-
tely; in the first two cases production or supply will go on despite the
10 dispute between the ex-employer and ex-workmen, and in the third case
the stoppage of production or supply of services is caused not by reason
of the dispute between the two parties but by reason of the exercise of
the ordinary right of an entrepreneur to give up his business, which is not
a matter which the Act as it stands at present concerns itself with.

This view of the meaning cf the term: “‘workman’’ when used in the
expression ‘‘a dispute or difference between an employer and a workman”
receives support {rom other parts of the Act. The most important of
these is the last part of the definition of the word “workman”’:

“and, for the purposes ¢f any proceedings under this Act in relation
20 to any industrial dispute, includes any person whose services have
been terminated’.

Now it seems to me that this part of the definition (which was
introduced by an amendment in 1957 (Act No: 62 of 1957) contempora-
neously with the insertion of the words “or the termination of the
services or the reinstatement in service” into the third part of the defini-
tion of “industrial dispute”) c¢nlv makes explicit what was implicit
before. It is not strange to find the legislature doing this in an Act which
gives judicial (or at least quasi judicial) functions to lay persons and
before whom experience has shown, lawyers spend interminable hours

30 splitting hairs on the meaning of words. Whatever else it does this amend-
ment does not import any new meaning tc the expression ‘industrial
dispute’ as defined in the Act. The amendment does not say that for
the purposes of determiming whether an indusirvial dispute exists or has
arisen connected with the termination of the services of any person,
the word ‘workman’ shall include the person whose services have been
terminated. There is no need, even were it a proper function of inter-
pretaticn, to take such liberties with the language used by Parliament
when one has regard to the scope and object of the legislation. {ndeed,
when one bears in mind the fact that Act Ne. 62 of 1957 also brought in

40 Part IV A into the Act enabling a dismissed workinan to seek private
relief and redress in connection with the termination of his serviceseven in
cases where such termination has not given 1ise to an industrial dispute
calling for the intervention of the public authorities, the need for straining
the language used by the legislature under a supposed spirit of giving a
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liberal interpretation to social legislation does not at allarise. The amend-
ment to my mind merely, ex abundanti cautela, removed a terminolo-
gical anomaly of referring to a person no longer in service as a “‘workman”
in numercus provisions of the Act dealing with proceedings and powers
of various authorities and tribunals in relation to an industrial dispute.
1f the amendment has done anything it has finally closed the door to any
suggestion or contention that a person whose contract of service has
been terminated is still a workman for the purpose of deciding the question
whether an industrial dispute connected with the termination of services
exists between an employer and a “workman”’.

Further indication of the legislative intent is to be found in section

47C which is also a provision that was introduced by Act No: 62 ¢i 1957.
It reads as follows:—

“47C. Notwithstanding that any person concerned as an employer
in any industrial dispute has ceased to be such employer—

() such dispute may be referred for settlement to an industrial
court or for settlement by arbitration tc an arbitrator and

proceedings on such reference may be taken by such court or
arbitrator,

10

(b) if such disputc was so referrred for settlement while such person 20

was such employer, proceedings on such reference may be
commenced cr continued and concluded by the industrial
court or arbitrator to which or whom such reference was
made, and

(¢) in any award made by such court or arbitrator such person
may be ordered to pay to any other person concerned in such
dispute as a workman employed by the first-mentioned person
while he was such employer any sum whether as wages in res-
pect of any period during which such other person was employed

by the first-mentioned person or as compensation as an alter-30

native to the reinstatement of such person, and such order
may be enforced against the first-mentioned person in like
manner as if he were such employer”.

This section is dealing with a case where the employer-workman
relationship between one person and another or others comtemplated
in the definition of the term ‘employer’ and in the first part of the defini-
tion of the term ‘workman’, has ceased. It is also cvident from the wording
of the section that the dispute under contemplation had arisen prior
to the cessation of that relationship. It then goes on to provide in sub-

paragraph (a) that such a dispute may be referred for settlement to an 4o

Industrial Court or to an arbitrator (which expression includes a Labour
Tribunal); and sub-paragraph (b) further provides that if such dispute
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had been referred while the employer-workman relationship subsisted, No. 10

proceedings may be commenced and/or continued by the Industrial Tlgment of

Court or arbitrator. Court—29.2.68.
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This section to my mind completely supports the submission made by
Counsel for the petitioner that a dispute connected with the termination
of services can be referred to an Industrial Court or a Labour Tribunal
for settlement only if the dispute arose while the relationship of emplcyec
and workman subsisted; and on the principle nclusio umius exclusio
alterius a dispute on such a matter which arises between an ex-employer

10and an ex-workman after the employer-workman relationship has ceased
to exist is not an industrial dispute within the meaning of the Act.

It has been contended by Counsel for the 2nd respondent that the
word ‘workman’ is used in other parts of the Act to include a person
who had a contract of service which had been terminated. He referred
us to some instances of which I will take three (i) 31B(1) which enables a.
workman to apply to a Labour Tribunal for relief or redress in respect
of the termination of his services by his employer; (ii) section 33(1) (b)
which speaks of the reinstalement in service of his former employer of any
‘workman’ and (iii) section 33(1) (d) which speaks of payment by any

20 employer of compensation to any ‘workman’. Counsel for the 2nd respon-
dent submits that in all these cases the legislature was applying the term
‘workman’ to a person whose contract of service had been terminated
and there is no reason why the word ‘workman’ should not be read in that
sense in the definition of “‘industrial dispute”.

What is important to note here is that the legislature in using the
word ‘workman’ in referring o a person who was once within the first
part of the definition of the term “workman’ and whose contract has been
terminated; it is not suggested that a person who had a contract of service
which has been terminated is a workman by virtue of the second part

300f the definition; indeed such a contention is not possible for the reason
that, as noted earlier in this judgment, the essence of the second part
of the definition of ‘workman’ is the absence of a contract of service and
an employer to complete the concept of o workman, whereas in each of
the instances under consideration there is an employer in contemplation
who has terminated the contract of service.

It will now be seen that in sections 3113(1), 33(1) (b) and 33(1) (¢) the
context, which presupposes a termination of s=rvices, requires the attri-
bution of a meaning to the word ‘“workman’ which is even outside the
definition given wn the dct; for his contract having been terminated he

40 does not fall into the first part of the definition; nor into the second
part for the reasons noted above; nor into the third part unless the
question arises in the course of proceedings in relation to an industrial
dispute. Is there any similar contextual compulsion in the definition of
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the term ‘industrial dispute’? It seems to me there is clearlv no such
compulsion for here the expressions ‘termination of services’ and ‘reinstate-
ment in service’ are coupled not with the expression ‘of a workman’
but with the expression ‘of a person’.

To uphold the contention of Counsel for the 2nd respondent would be
to subscribe to the proposition “once a workman always a workman’'.
If the contention that a person whose contract of employment has been
tcrminated still remains a workman for the purposes of the definition of

“Industrial dispute” is correct it would mean that such a person could
raise an industrial dispute not only in regard to the termination of his
own services or the reinstatement of himself but also in regard to the
employment, non-employment, terms of employment or condition of
labour of any person other than himself, while he himself remains un-
employed or has become a servant under the crown or indeed has turned
to business and become an employer himself.

For the reasons stated above I am of opinion that at the time the
dispute arose neither the company nor the 2nd respondent qualified as
‘employer” or ‘workman’ respectively within the meaning of those words
in the phrase ‘dispute or difference between an employer and a workman’

10

occurring in the definition of industrial dispute; 1 accordingly hold that20

the Minister’s order referring the alleged dispute between the Company
and the 2nd respondent is w/(ra vires section 4(1) of the Act and would
allow the application for a Mandate of Prohibition on the 5th respondent
with costs payable by the 2nd respondent as to one half and by the 3rd

respondent as to the other.
(Sgd.) V. TENNEKOON,
Puisne Justice.
No. 11

Decree of the Supreme Court
IN THE SUPREME COURT OF THE IsLAND OF CEYLON

In the matter of an application for a Mandate in the
nature of a Writ of Prohibition under Section 42 of
the Courts Ordinance (Chapter 0) of the Legislative
Enactments of Ceylon.

The Colombo Apothecaries” Company Limited
No: 33-37, Prince Street, Colombo.
Petitioner
S. C. Application Vs.
No. 232 of 1967.
ID LT. 2/121/67 1. E. A. Wijesooriya of “Shaymali” Hirimbura,
Galle.

30

40



E

53

Iv

M. T. Marikar Bawa of g, Zaleski Place, Colombo.

3. Honourable M. Hanifta Mohamed, Minister of
Labour, Employment and Housing of No: 212,
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abevwira, Commissioner of Labour, Lower
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal,
of No: 11, Rosmead Place, Colombo 7.

Respondents

This application in which the petitioner abovenamed prays inter wlia
for @ mandate in the nature of a Writ of Prohibition on the s5th
Respondent forbidding him from entertaining, hearing or determining
or continuing the proceedings and prohibiting him from continuing to
exercise jurisdiction in the said Case No: ID LT. 2/121/67 and in the
matter of the dispute and referred to him by the 3rd Respondent, having
come up for final disposal before the Honourable Hugh Norman Gregory
Fernando, Chief Justice, the Honourable Thusew Samuel Fernando, Q.C.,
the Honourable Asoka \Windra Hemantha Abeyesundere, Q.C., the
Honourable Gardive Punchihewage Amaraseela Silva, the Honourable

20 Veeravagu Siva Supramaniam, the Honourable George Terrence Samera-

30

wickrame, Q.C., and the Honourable Victor Tennekoon, Q.C., Puisne
Justices of this Court on 23rd, 24th, 25th, 260th, 27th, 30th and 3Ist July
and 1st August 1907, in the presence of H. V' Perera Isquire, Q.C.,
appearing with H. W. Jayewardene Esquire, Q.C., Vernon \Wijetunga
Esquire, and Ben Eliatamby Esquire, Advocates for the petitioner, and
Walter Jayewardene Esquire, Q.C. (Acting Attorney-General) appearing
with H. L. de Silva Esquire, Crown Counse! for 1st, 3rd, 4th and 5th
respondents, and N. Satyendra Esquire, appearing with 5. Ponnambalam
Esquire, Advocates for the 2nd respondent.

It is considered and adjudged for the reasons set out in the orders
delivered on 29th February 1968 that the application be and the same is
hereby dismissed with costs fixed at Rs. 1050/- payable to each of the
2nd and 3rd respondents.

Witness the Honourable Hugh Norman Gregory Fernando, Chief
Justice, at Colombo this 19th day of March in the year One thousand
Nine hundred and Sixty eight and of Our Reign the Seventcenth.

(5gd.) LAURIE WICKREMASINHA,
Deputv Registrar of the Supreme Court.

No. 11°
Decree of
the Supremoe
Court—
20.2.68.
Continuer
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No. 12

Application for Conditional Leave to Appeal to the

Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

S.C. No. 232/67
No. ID LT.
2/121/67

In the matter of an application for a Mandate in the
nature of a Writ of Prohibition Under Section 42 of
Courts Ordinance (Chapter 6) of the Legislative
Enactments of Ceylon.

The Colombo Apothecaries’ Company Limited of
33-37, Prince Street, Colombo. 10
Petitioner.

Is.

1. E. A, Wijesooriya of “Shaymali”’, Hirimbura,
Galle.

M. T. Marikar Bawa of g, Zaleski Place, Colombo.

. Honourable M. Haniffa Mohamed, Minister of
Labour, Employment and Housing of No. 212,
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower
Lake Road, Colombo 3. 20

5. W. E. M. Abeysekera, President, Labour Tribunal,
of No: 11, Rosmead Place, Colombo 7.

Respondents.

v

And

In the matter of an application for Leave to
Appeal to Her Majesty the Queen in Council under
the provisions of the Privy Council (Appeals) Ordi-
nance in S. C. Application No. 232/67—ID. LT.
2/121/67.

The Colombo Apothecaries’ Company Limited3p
of No: 33-37, Prince Street, Colombo.

Petitioner-Petitioner.
Vs. k

1. E. A, Wijesooriya of “Shaymali”, Hirimbura,
Galle.
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. M.T. Marikar Bawa of No: g, Zaleski Place, Colombo. No. 12

e .. Application for
3. Honourable M. Haniffa Mohamed, Minister of Conditional

Labour, Employment and Housing of No: 212, Leaveto

Appeal to
Bauddhaloka Mawata, Colombo 7. thpepPrivy
~ . C - Council—
4. N. L. Abeywira, Commissioner of Labour, Lower 153.s.
Lake Road, Colcmbo 3. Continued

5. W E. M. Abeysekera, President, Labour Tribunal
of No: 11, Rosmead Place, Colombo 7.

Respondents- Respondents.
10 To:

THE HONOURABLE THE CHIEF JUSTICE AND THE OTHER
JUDGES OF THE HONOURABLI: THE SUPREME COURT
OF THE ISLAND OF CEYLON.

On this 15th day of Murch 1968.

The Petition of the Colombo Apothecaries’ Company Limited, the
Petitioner-Petitioner abovenamed, appearing by Winslow Wija Ratnam,
its Proctor sheweth as follows:—

1. That feeling aggrieved by the judgement and decree of Your

Lordships’ Honourable Court pronounced on the 29th day of February

20 1968, the Petitioner in the above application No: 232/67 ID LT 2/121/67
is desirous of appealing therefrom to Her Majesty the Queen in Council.

2. Notice of the Petitioner-Petitioner’s intention to apply to this
Honourable Court for Conditional Leave to Appeal to Her Majesty in
Council has been given to the Respondents-Respondents within 14 days
of the judgment of Your Lordships’ Court abovementioned, the said
notices having been sent to the Respondents-Respondents by registered
post on the Fifth day of March 1968.

3. The questions involved in the present appeal are of great general

or public importance or otherwise, and it is a fit and proper case for Your

30 Lordships’ Honourable Court to exercise its discretion as referred to in

Section 1(b) of the Scheduled Rules to the Privy Council (Appeals)

Ordinance, Chapter 100, and to grant the Petitioner-Petitioner leave to
appeal to Her Majesty in Council.

Wherefore the Petitioner-Petitioner prays on the grounds afore-
said for Conditional Leave to Appeal against the said judgment of this
Court dated the 29th February 1968 to Her Majesty the Queen in Council.

(5gd.) W. WIJA RATNAM,
Proctor for Petitioner-Petitioner.
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No. 13

Statement of Objections of M. T. Marikar Bawa
(2nd Respondent)

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an Application for Conditional

Leave to Appeal to Her Majesty the Queen in Council

under the Provisions of the Privy Council (Appeals)
5. C. No: 127/68  Ordinance in S. C. Application No: 232/07—1.D.LT.

2/121/067.

The Colombo Apothecaries’ Company Limited 10

of 33-37, Prince Street, Colombo.

Petitioner-Petitioner.

I's.
1. E. A0 Wijesooriva of “‘Shaymali” Hirimbura,
Galle.
2. M. T. Marikar Bawa of No: 9, Zaleski Place,
Colombo.

3. Honourable M. Haniffa Mohamed, Minister of
Labour, Employment and Housing of No. 212,
Bauddhaloka Mawata, Colombo 7. 20
4. N. L. Abeywira, Commissioner of Labour, Lower
Lake Road, Colombo.
5. W. E. M. Abeysekera, President Labour Tribunal,
of No: 11, Rosmead Place, Colombo 7.
Respondents-Respondents.
To:
The Honourable The Chief Justice and the Other Judges of The
Honourable The Supreme Court of The Island of Ceylon.

On this 2nd dayv of May 1968.

The Statement of Objections of the 2nd Respondent-Respondent
abovenamed appearing by DON HECTOR NICHOLAS JAYAMAHA 39
and SENERATH LAKSHMAN MOONESINGHE his Proctors practising
in partnership under the name style and firm of “MOONESINGHE &
JAYAMAHA” states as follows:—

1. With reference to paragraph 1 of the Petition this Respondent
admits that Your Lordships’ Honourable Court made its Order in Appli-
cation No: 232/67 ID LT 2/121/67 on 29th February 1968 but denies
the other averments contained in the said paragraph.
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(a)

(b)

3.

57

This Respondent respectfully submits that:—

the said Order made on 2gth February 1968 is not a Judgment
within the meaning of Section 1(b) of the Schedule Rules to
the Privy Council (Appeals) Ordinance, Chapter 100, Legisla-
tive Enactments;

In any event, the questions, if any, that may be involved in the
appeals sought to be made would not be of any nature contemp-
lated by Section 1(b) of the said Rules.

This Respondent admits the averments contained in paragraph

10 > of the Petition save and except the averment which refers to the said
Order of Your Lordships’ Court as a * Judgment”’.

20

4.

-

D

This Respondent denies paragraph 3 of the Petition.

This Respondent further submits that in any event Your Lord-

ships” Court should not exercise the discretion to grant leave to appeal
in terms of Section 1(b) for 21l or any of the following reasons: —

(@)
)

that the petitioner terminated this Respondent’s services on or
about sth April 1005;

the dispute between the Petitioner and this Respondent which
is an industrial dispute was referred by the Minister for settle-
ment by arbitration;

there has been considerable delay in the determination of the
said dispute and this Respondent has been considerably pre-
judiced and suffered considerable loss, inconvenience and
expense;

the objections of the Petitioner to the jurisdiction of the above-
named 5th Respondent hearing and determining the said dispute
has caused considerable prejudice, anxiety, detriment, loss and
expense to this Respondent and further has delayed his right
to obtain the reliefs or redress as a result of his services being
terminated by the Petitioner;

the said objections 1aised by the Petitioner before the 5th Res-
pondent and in the subsequent Application to Your Lordships’
Court has caused considerable harrassment to this Respon-
dent in the form of delay, inconvenience and expense;

anyv appeal to Her Majesty Queen in Council: —

(i) would cause further delav, inconvenience and expense to
this Respondent.

(ii) would prevent this Respondent being represented or
from being properlv represented before Her Majesty
Queen in Council. Particularly in view of the limited
financial resources of this Respondent;

No. 13
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(iii) would defeat the very objects and purposes for which
Parliament cnacted the Industrial Disputes Act.

WHEREFORE the >nd Respondent-Respondent pravs that Your
Lordships’ Court be pleased to:—
(a) refuse and/or dismiss the application for Conditional Leave to
Appeal to Her Majesty the Queen in Council;

(b) grant this Respondent costs of the said Application;

(¢c) grant such other and further relief as to Your Lordships’ Court
shall seemn meet.

(Sgd.) MOONASINGHE & JAYAMAHA, 0
Proctors for 2nd Respondent-Respondent.

Settled by:
Mr. B. J. Fernando (Advocate)

No. 14
Affidavit of M. T. Marikar Bawa (2nd Respondent)
IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Conditional
Leave to Appeal to Her Majesty the Queen in Council
under the Provisions of the Privy Council (Appeals)
Ordinance in S. C. Application No: 232/67—1.D.1L.T.20
2/121/67.
The Colombo Apothecaries’ Company Limited
of No: 33-37, Prince Street, Colombo.
Petitioner-Petitioner.

S. C. No: 127/68 Vs.
1. E. A, Wijesooriya of “Shaymali” Hirimbura,
Galle.
2. M. T. Marikar Bawa of No: 9, Zaleski Place,
Colombo.

3. Honourable M. Haniffa Mohamed, Minister of30
Labour, Employment and Housing of No: 212,
Bauddhaloka Mawata, Colombo.

4. N. L. Abeywira, Commissioner of Labour, Lower
Lake Road, Colombo 3.
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5. W E. M. Abevsekera, President, Labour Tribunal,
of No: 11, Rosmead Place, Colombo 7.

Respondents-Res pondents.

I, Mohamed Thawfeck Marikar Bawa of No: g, Zaleski Place, Colombo
do hereby solemnly sincerely and truly declare and affirm as follows:—

1. [ am the 2nd Respondent abovenamed.

2. With reference to paragraph 1 of the Petition I admit that

Your Lordships’” Honourable Court made its Order in Application No:

232/67 ID LT 2/121/67 on 2g9th IFebruary 1968 but denies the other
10 averments contained in the said paragraph.

3. I respectfully submit that:—

(¢) the said Order made on 2gth I'cbruary 1968 is not a judgment
within the meaning of Section 1(b) of the Schedule Rules to
the Privy Council (Appeals) Ordinance, Chapter 100, Legislative
Enactments;

(b) in any event, the questions, if any, that may be involved in the
appeal sought to be made would not be of any nature contemp-
lated by Section 1(b) of the said Rules.

4. 1 admit the averments contained in paragraph 2 of the Petition
20save and except the averment which refers to the said Order of Your
Lordships’ Court as a “judgment”.

5. I deny paragraph 3 of the Petition.

0. I further submit that in anv event Your Lordships’ Court
should not exercise the discretion to grant leave to appeal in terms of
Section 1(b) for all or any cof the following reasons: —

(¢) that the Petitioner terminated my services on or about 5th
April 1965;
(b) the dispute between the Petitioner and myself which is an
industrial dispute was referred by the Minister for settlement
30 by arbitration;

(¢c) there has been considerable delay in the determination of the
said dispute and I have been considerably prejudiced and suffe-
red considerable loss, inconvenience and expense;

(d) the objections of the Petitioner to the jurisdiction of the above-
named 5th Respondent hearing and determining the said
dispute has caused considerable prejudice, anxiety, detri-
ment, loss and expense to me and further have delayed my
right to obtain the reliefs or redress as a result of my services
being terminated by the Petitioner;
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(¢) the said objections raised by the Petitioner before the 5th
Respondent and in the subsequent application to Your Lord-
ships’ Court has caused considerable harrassment to me in the
form of delav, inconvenience and cxpense;

(f) any appeal to Her Majesty Queen in Council:

(1) would cause further delay, inconvenicnce and expense to
me.

(i) would prevent me being represented or from being properly
represented before Her Majesty Queen in Council parti-
cularly in view of myv limited financial resources; 10

(iii) would defeat the very objects and purposes for which
Parliament enacted the Industrial Disputes Act.

Signed and affirmed to at )
Colombo on this 2nd day (Sgd.) M. T. Marikar Bawa
of May 1908

Before me
(>gd.)
Justice of the Peace.

No. 15

Judgment of the Supreme Court granting Conditional 20
Leave to Appeal to the Privy Council

In the matter of an Application for Conditional
Leave to Appeal to the Privy Council in 5. C. Appli-
cation No. 232/67.
(Application 127/68)
Present : Siva Supramaniam, J., and Tennekoon, ]J.
Counsel:  H. W Jayawardene, ().C. with Ben Eliatamby

for Petitioner.
B. J. Fernando for 2nd Respondent.

Argued on: Sth May, 1968. 30
Decided on: 22nd May, 1968.

Tennekoon, J.

On the 12th of April 1967 the Minister of Labour purporting to act
under section (1) of the Industrial Disputes Act referred a dispute bet-
ween the Petitioner-Petitioner (hereinafter referred to as the petitioner)
and the 5 respondent-respondent (hercinafter referred to as the respon-
dent) for settlement by arbitration tc a Labour Tribunal,
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The petitioner applied to this Court for a Mandate in the Nature of a
Writ of Prohibition against the Labcur Tribunal prohibiting it from
proceeding to hear and settle the said dispute. I was myself one of the
seven Judges who heard the application for Prohibition and the following
extract frem my Judgment sets out certain facts relating to the hearing
of that application by this Court:i—

“When this matter was first listed before a bench of two Judges,
of whom My Lord the Chief Justice was one, Counsel for the peti-
tioner indicated that despite the Privy Council decision in The United

10 Isngineering workers Union vs. K. W. Devanayagam 69 N.L.R. 289 the
constitutional attack on the Industrial Disputes Act was still open
to him, as in his submission, any pronouncements made by their
Lordships of the Privy Council on the question arising in this case
were obiter or at least that the facts relating to the question
of jurisdiction in the Privy Council case were capable of being
distinguished from the facts that arise in the instant case. My Lord
the Chief Justice being of opinion that it was desirable in the public
interest that a question of such a nature should be early and finally
settled, referred the matter to a Bench of Seven Judges. It is in this

20 way that this matter has come up before the present Bench consisting
of that number of Judges.

At the argument however, Counsel for the petitioner indicated that
having examined the matter further he found it unnecessary to
support his case on the ground that so much of the Industrial Disputes
Act which authorises the Minister to refer a dispute relating to termi-
nation of the services of a workman for settlement to a Labour
Tribunal was unconstitutional and void; he stated that he intended
to support the application on a ground which, if it was narrower
because it had nothing to do with constitutional law, was equally

30 important viz. that the 5th respondent’s lack of jurisdiction arose
not from any unconstitutionality in the enabling Act, but for the
reason that the dispute referred to the sth respondent was not an
“industrial dispute” within the meaning of the Industrial Dispute
Act”.

The Bench of seven Judges by a majority of 4 to 3 held that the
Labour Tribunal had power and jurisdiction to hear the dispute and the
application for Prohibition was dismissed.

The petitioner has now applied for leave to appeal to Her Majesty in
Council under rule 1(b) of the schedule of rules to the Privy Council
40 Appeals Ordinance.

The respondent has objected to the grant of leave. The first ground
of objection was that an application for a Mandate of Prohibition was
not a civil suit or action within the meaning of section 3 of the Privy
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s dN°- 11;5 . Council Appeals Ordinance for the reason that such an application was
the Supreme 110t @ proceeding in which one party sues for or claims something from

Court granting annther in regular civil proceedings.
Conditional ’
Leave to

Annoal (o the In the case of Tennckoon v. Duraisamy 59 N.L.R. 481 it was held

Privy Council— by the Privy Council that an appeal to the Supreme Court from an order

s made by the Commissioner for the Registration of Indian and Pakistani
Residents is a civil suit. or action within the meaning of section 3 of the
Privy Council Appeals Ordinance. The ratio decidendi of this case is
that to be a civil suit or action it is not necessary that relief or remedy
should be claimed by one person against another. Their Lordships 10
went on to say that in their opinion the word “action” in section 3 of the
Privy Council Appeals Ordinance bears the meaning attributed to it in
section 6 of the Civil Procedure Code, viz. “Every application to a court
for relief or remedy through the exercise of the court’s power or authority,
or otherwise to invite its interference, constitutes an action’”’. The res-
pondent however relies on the case of Silverline Bus Co. Ltd. v. Kandyv
Ominibus Co. Ltd. 58 N.I..R. 193 where a Bench of five Judges of this
court overruled i 7e Goonesinha i N.L.R. 75 and Kodakan Pillai
v. Madanayake 55 N.L.R. 572 and held, by a majority of 4 to 1 that an
application for certiorari was not a “‘civil suit or action” for the purposes20
of Privy Council Appeals Ordinance for the reason that an application for
certiorari was not a proceeding in which one party sues for or claims some-
thing from another in regular civil proceedings. It is to be noted that the
ratio of the Silverline case was exactly what was rejected by the Privy
Council in the former case. Lord Morton of Henryton in the course of his
opinion states as follows:—

“After the application for leave to appeal to the Privy Council had
been granted in the present case a bench of five Judges (one of whom
dissented) in the case of Silverline Bus Co. Ltd. v. Kandy Ominibus
Co. Ltd. (1956) 58 N.L.R. 193 after a very full and careful review 30
of two conflicting lines of authority, decided that an application
to the Supreme Court for a writ of certiorart was not a “‘civil suit or
action” within the meaning of section 3 of the Appeals Ordinance.
Counsel for the Commissioner in the present case did not contend that
the decision in the Silverline case was wrong: the point actually
decided is not before their Lordships, and they have heard no argu-
ment upon it. It follows, however, from the views which they have
already expressed that they cannot accept the view of Basnayake,
C.]., that the words “‘civil suit or action” in section 3 of the Appeals
Ordinance should be limited to ““a proceeding in which one party sues40
for or claims something from another in regular civil proceedings’.

It is true that the Privy Council did not expressly overrule the
Stlverline case. However, in considering the binding authority of a
previous decision, it is important to pay attention to the ratio decidend:
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of the previous case and not to any accidental features which tend to show No. 15
a similarity or dissimalarity to the case under consideration, and to Judgment of

. . . L . the Supreme
apply that ratio to any later case which is not reasonably distinguish- Court granting
able. Leavoto

. . . . . Appeal to the
It seems to me that in Tennckoon V. Duraisamy the Privy Council Privy Council—

has clearly and unambiguously condemned and rejected the major s
premise which formed the ratio in the Silver/ine case and applied a ratio
under which an application for prohibition (which is this case) and
indeed even an application for certiorari would clearly be a civil suit or

10action for the purposes of section 3 of the Privy Council Appeals Ordi-
nance.

The respondents’ first ground of objection accordingly fails.

The 2nd ground of objection was that the matter in dispute did not
involve a question of great general or public importance. I believe that the
Bench of seven judges in permitting this question to be argued before
them recognised it as one of more than ordinary importance; it seems to me
that the question whether or not the law has given the Minister of Labour
a discretionary power by means of a reference under section 4(1) of the
Industrial Disputes Act to vest a jurisdiction in a Labour Tribunal or

20an arbitrator in circumstances such as existed in this case—and which
are indeed of common occurrence—is one of sufficient importance fit
to be submitted, and one which ought to be submitted, to Her Majesty
in Council for a decision.

The respondent finally submits that this court should refuse leave to
appeal in the exercise of its discretion in view of delay, hardship and
inconvenience to him. I am not pursuaded that these features are present

in any greater degree in the present case than one finds in the ordinary
run of cases under our legal system.

The application for leave to appeal is accordingly allowed subject to
30 the usual conditions.

(Sgd.) V. TENNEKOON,
Puisne Justice.

Siva Supramaniam, J.

I agree.

(Sgd.) V. SIVA SUPRAMANIAM,
Puisne Justice.
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No. 16

Minute of Order granting Conditional Leave to
Appeal to the Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Conditional Leave
to Appeal to the Privy Council under the Rules
set out in the Schedule to the Appeals (Privy Council)

Ordinance.
S. C. Application =~ The Colombo Apothecaries’ Company Limited
No: 127 /68- of No: 33-37, Prince Street, Colombo.
(Conditional Leave) Petitioner-.1 ppellant.

Is.
1. E. A. Wijesooriya of “Shaymali”, Hirimbura,
Galle.

S. C. No: 232/67- 2. M. T. Marikar Bawa of No: g, Zaleski Place,
No: ID LT. Colombeo.
2[121/067 3. Honourable M. Haniffa Mohamed, Minister of

Labour, Employment and Housing of No: 212,
Bauddhaloka, Mawatu, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower 20
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal
of No: 11, Rosmead Place, Colombo 7.

Respondents-Res pondents.

The application of The Coiombo Apethecaries’ Company Limited of
33-37, Prince Street, Cclombo for Conditional Leave to Appeal to Her
Majesty the Queen in Council from the judgment and decree of the
Supreme Court of the Island of Ceylon pronounced on the 29th day of
February, 1968 in S. C. Application No. 232/07-ID LT 2/121/67, having
been listed for hearing and determination before the Honourable Veera- 30
vagu Siva Supramaniam, Puisne Justice and the Honourable Victor
Tennekoon, Q.C., Puisne Justice, in the presence of H. \WW. Jayawardene
Esqr., Q.C., with Ben Eliatamby Esquire, Advocates for the Petitioner-
Appellant and B. J. Fernando Esquire, Advocate for the 2nd Respondent-
Respondent, Order has been made by Their Lordships on the 22nd day of
May 1968, allowing the aforementioned application for Conditional Leave
to Appeal to Her Majesty the Queen in Council.

(Sgd.) N. NAVARATNAM,
Registrar of the Supreme Court.
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No. 17

Application for Final Leave to Appeal to the Privy

Council

IN THE HONOURABLE THE SUPREME COURT OF THE

10S, C. Application
No: 232/67

No: ID LT.
2/121/67

20

5. C. Application
No: 127/68

(Conditional Leave)

ISLAND OF CEYLON

In the matter of an application for a Mandate in the
nature of a Writ of Prohibition under Section 42 of
Courts Ordinance (Chapter 6) of the Legislative
Enactments of Ceylon.

The Colombo Apothecaries” Company Limited
of No: 33-37, Prince Street, Colombo.

Petitioner.
Vs.
1. E. A Wijesooriya of “Shaymali”, Hirimbura,
Galle.
. M. T. Marikar Bawa of ¢, Zaleski Place, Colombo.

3. Honourable M. Haniffa Mohamed, Minister of
Labour, Employment and Housing of No: 212z,
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower
Lake Road, Colombo 3.

. W E. M. Abeysekera, President, Labour Tribunal
of No: 11, Rosmead Place, Colombo 7.

Res pondents.
and
In the matter of an application for Final Leave to
Appeal to Her Majesty the Queen in Council under
the provisions of the Privy Council (Appeals) Ordi-

nance in S. C. Application No: 232/67-ID. L.T.
2/121/07.

[

ut

The Colombo Apothecaries’ Company Limited
of Nu: 33-37, Prince Street, Colombo.

Petitvoner-Petitioner.
(Applicant for Final Leave)
Vs.

1. E. A, Wijesooriya of ““‘Shaymali”, Hirimbura,
Galle.
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M. T. Marikar Bawa of No: 9, Zaleski Place
Colombeo.

3. Honourable M. Haniffa Mohamed, Minister of
Labour, Employment and Housing of No: 212,
Bauddhaloka Mawata, Colombo 7.

4. N. L. Abeywira, Commissioner of Labour, Lower
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal
of No: 11, Rosmead Place, Colombo 7.

Respondent-Respondents. 10

On this 4th day of June, 1968.

The Honourable the Chief Justice and the other Judges of the
Honourable the Supreme Court of the Island cf Ceylon.

The Humble Petition of the Petitioner-Petitioner (Applicant for
Final Leave) abovenamed appearing by James Arelupar Naidoo, Alexan-
der Richard Neville De Fonseka, Lena Charlotte Fernando, Reginald
Frederick Mirando, Francis Luke Theodore Martyn, Percy Selvadurai
Thambyah and David Ernest Martensz carrying on business in Colombo
in partnership under the name style and firm of Julius & Creasy and their
assistants:—Rex Herbert Sebastian Phillips, John Ajasath Rancothgg
Weerasinghe, Bertram Manson Amarasekera, Gerald Ebenezer Abeynaike,
Justin Mervyn Canagaretna, Nadarasa Rathinasapapathy, Rajaratnam
Senathi Rajah, Saravanamuttu Kugaperumal, Herman Annesley Fer-
nando, Prasanna Stanislaus Goonewardene, Nihal Hubert Gunaratne,
Sriyantha Gilbert Senaratna, and Jayanta Mootatamby Swaminathan,
its Proctors states as follows:

1. The Petitioner-Petitioner (Applicant for Final Leave) above-
named on the 22nd day of May 1968 obtained Conditional Leave from
this Honourable Court to appeal to Her Majesty the Queen in Council
against the Judgment of this Court pronounced on the 29th day of Febr-30
uary 1968.

2. The Petitioner-Petitioner (Applicant for Final Leave) has in
compliance with the conditions on which such leave was granted deposited
with the Registrar of this Court a sum of Rs. 3,000/- on the 1st day of
June 1968 and has by Bond dated the 4th day of June 1968 mortgaged
and duly hypothecated the said sum of Rs. 3,000/- with the said Regis-
rar.

3. The Petitioner-Petitioner (Applicant for Final Leave) has
further deposited with the said Registrar on the 1st day of June 1968 a
sum of Rs. 300/- in respect of the amounts and fees mentioned in Section 40
4(2) (b) and (c) of the appeals (Privy Council) Ordinance Chapter 100.
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4. The Petitioner-Petitioner (Applicant for Final Leave) has on the
4th day of June 1968 lodged stamps with the said Registrar for the duty
payable in respect of the Registrars’ certificate in Appeal to Her Majesty
the Queen-in-Council.

Wherefor the Petitioner-Petitioner (Applicant for IFinal Leave)
abovenamed prayvs that it be granted Final Leave to Appeal against the
sald Judgment ot this Court dated the 29th February 1968 to Her Majesty
the Queen-in-Council and fer such other and further relief in the premises
as to Your Lordships’ Court shall seem meet.

10 (Sgd.) JULIUS & CREASY,
Proctors for Petitioner-Petitioner.
(Applicant for Final Leave).

Settled by: Ben Eliatamby.
H. W. Jayawardene Q.C. (.ldvocate).

No. 18

Minute of Order granting Final Leave to Appeal to the
Privy Council

IN THE SUPREME COURT OIF THE ISLAND OF CEYLON

In the matter of an application for Final Leave to

20 Appeal to the Privy Council under the Rules set out
in the Schedule to the Appeals (Privy Council)
Ordinance.

The Colombo Apothecaries’ Company Limited
of No: 33-37, Prince Street, Colombo.

Petitioner-Appellant.

Vs.

S. C. Application
No: 127/1908
(Conditional Leave)
S. C. Application
No: 232/67-

30ID LT. 2/121/07

1. E. A Wijesooriva of ‘‘Shaymali”, Hirimbura,
Galle.

2. M. T. Marikar Bawa of No: 9, Zaleski Place,
Colombo.

3. Honourable M. Haniffa Mohamed, Minister of
Labour, Employment and Housing, of No: 212,
Bauddhaloka Mawata, Colombo 7.

S. C. Application
No: 266/68
(Final Leave)
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4. N. L. Abeywira, Commissioner of Labour, Lower
Lake Road, Colombo 3.

5. W. E. M. Abeysekera, President, Labour Tribunal,
of No: 11, Rosmead Place, Colombo 7.

Respondents-Respondents.

The application of The Colombo Apothecaries’ Co. Ltd., of No: 33-37,
Prince Street, Colombo for Iinal Leave to appeal to Her Majesty the
Queen in Council from the judgment and decree of the Supreme Court
of the Island of Ceylon pronounced on the 2gth day of February, 1968 in
S. C. Application No: 232/67-ID/LT. 2/121/67, having been listed for 10
hearing and determination before the Honourable Anthony Christopher
Augustus Alles, Puisne Justice and the Honourable Samarappilimudalige
Ratnapala Wijayatilake, Puisne Justice, in the presence of H. W. Jaya-
wardene Esquire, Q.C. with Ben Eliyatamby Esquire, Advocates, for the
Petitioner-Appellant and B. J. Fernando Esquire, with Gamini Dissa-
nayake Esquire, Advocates, for the Respondents-Respondents, Order
has been made by Their Lordships on the 15th day of July 1908, allow-
ing the aforementioned application for Final Leave to appeal to Her
Majesty the Queen in Council.

(Sgd.) N. NAVARATNAM, 20
Registrar of the Supreme Courf.
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P1A

Statement of matter in dispute made by the Commissioner
of Labour (English translation of the document
marked P1)

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131 OF THE
LEGISLATIVE ANACTMENTS, CEYLON
(1956 REVISED EDITION)

In the matter of an Industrial Dispute
between

Mr. M. T. Marikar Bawa, No: 9, Zaleski Place,
Colombo 10.
and

The Colombo Apothecaries’ Company Limited,
P.O. Box 31, Prince Street, Colombo 1.

Statement of Matter in Dispute

The matter in dispute between Mr. M. T. Marikar Bawa No: o,
Zaleski Place, Colombo 10, and the Colombo Apothecaries’ Company
Limited, P.O. Box 31, Prince Street, Colombo 1, is whether the
termination of the services of Mr. M. T. Marikar Bawa is justified and
to what relief he is entitled.

20 Dated at Colombo this 11 day of June, 1965.

N. L. ABEYWIRA,
Commissioner of Labour.

PIl1A

Statement of
matter in
dispute made
by the
(‘ommissioner
of Labour
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translation of
the document
marked P1)—
11.6.65
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Letter scnt to
the Colombo
Apothecaries’
Co. Ltd. by the
Permanent
Seeretary to the
Ministry of
Labour,
Employment
and Housing
informing that
tire Minister of
Labour,
Employment
and Housing
has referred the
industrial
dispute to Mr.
E. A,
Wijesooriva for
settlement by
arbitration
(English
translation of
document
marked P2)—
16.6.65
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P2A

Letter sent to the Colombo Apothecaries’ Co. Ltd. by the Perma-
nent Secretary to the Ministry of Labour, Employment and
Housing informing that the Minister of Labour, Employ-
ment and Housing has referred the industrial
dispute to Mr. E. A. Wijesooriya for settlement
by arbitration

(English translation of document marked P2)
My No: T. 23/CO. 285 /65
MINISTRY OF LABOUR, EMPLOYMENT AND HOUSING 0

212, Bullers Road,
Colombo 7.
16th June, 1965.
Sir,
In the matter of an industrial dispute between Mr. M. T.
Marikar Bawa and The Colombo Apothecaries’
Company Limited.

I am directed by the Honourable Minister of Labour, Employment
and Housing to inform you that he has by virtue of the powers vested in
him by Section 4(1) of the Industrial Disputes Act, Chapter 131 of the20
Legislative Enactments of Ccylon (1956 Revised Edition) as amended by
Acts, Nos: 14 and 62 of 1957 and 4 of 1962 referred the above industrial
dispute to Mr. E. A. Wijesooriya, “Shaymali”, Hirimbura, Galle for
settlement by arbitration.

2. A copy of the statement of the matter in dispute is annexed

for information.

I am, Sir,
Your cbedient servant,

(Sgd.)
for Permanent Secretary. 30

The Managing Director,

The Colombo Apothecaries’ Co. Ltd.,
P.O. Box No: 31,

Prince Street, Colombo I.



10

20

30

73
P3

Statement of the Colombo Apothecaries’ Co., Ltd. under

Regulation 21(1) of the Industrial Disputes
Regulations, 1958

No: A. 534

INDUSTRIAL DISPUTES ACT, CHAPTER 131, AS AMENDED
BY THE INDUSTRIAL DISPUTES (AMENDMENT) ACTS.

Nos: 14 and 02 of 1957 and No: 4 of 1962
Notice under Regulation 21(1)

In the matter of an industrial dispute between
Mr. M. T. Marikar Bawa, No: 9, Zaleski Place,
Colombo 10.

and

The Colombo Apothecaries’ Company Limited
P.O. Box 31, Prince Street, Colombo 1.

The statement of the Colombo Apothecaries’ Company Limited,
under Regulation 21(1) of the Industrial Disputes Regulations 1958 is
as follows:—

I.

|9

The termination of the services of Mr. M. T. Marikar Bawa is
lawful, rightful, legal and justified both in fact and in law.

The said Mr. M. T. Marikar Bawa has been guilty of gross inse-
lence, rudeness, insubordination, disobedience, defiance ¢f autho-
rity and disrespect.

The said Mr. M. T. Marikar Bawa has been guilty of gross mis-
conduct and acts subversive of discipline.

The conduct of the said Mr. M. T. Marikar Bawa is inconsistent
with the relationship of Master and Servant and with the express
and implied conditions of service.

The Management has lost all confidence in the said Mr. M. T.
Marikar Bawa.

The Company reserves to itself the right to lead all such evidence
both oral and documentary as it may be advised, or as it may
deem necessary.

THE COLOMBO APOTHECARIES COMPANY LIMITED.

(Sgd.) B. J. POMPEUS,
Secretary.
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P4

Statement of the Colombo Apothecaries’ Co., Ltd., under
Regulation 21 (2) of the Industrial Disputes Regulations, 1958.

INDUSTRIAL DISPUTES ACT. NO: 33 OF 1950

In the matter of an industrial dispute
between
M. T. Marikar Bawa, 9, Zaleski Place, Colombo.
and

Messrs. Colombo Apothecaries’ Co., Ltd.,
P.O. Box No: 31, Colombo. io

Statement of the Colombo Apothecaries’ Company Limited Under
Regulation 21(2) of the Industrial Disputes Regulations, 1958.

1.

|

The Respondent states that the statement filed by
M. T. Marikar Bawa has been filed under the wrong regulation.

The respondent admits that the applicant was employed in
the out-fitting department of the Respondent company at a
salary of Rs. 250/- a month.

The respondent admits that statement set out in paragraph 2
of the applicant’s statement.

The respondent admits the salary increase set out in paragraph 20
3 of the statement, but denies that an allowance of Rs. 200/-
was paid. The allowance paid was at Government scales, which
at the time was Rs. 94/30 D.A. and Rs. 85/- special allowance
all totalling Rs. 179/30.

The respondent admits that the basic salary was increased to
Rs. 425/- a month.

Answering paragraph 5 of the statement the respondent admits
that a 249, commission was paid to the applicant.

The respondent admits paragraphs 6 and 7 of the statement
subject to what has been stated herein. 30

The respondent admits that a new Board functioned from
December 1901 as set out in paragraph § of the statement.

The respondent states that the matters set out in paragraphs
I to 8 of the statement are irrelevant and denies all and singular
the averments therein save as arc herein admitted.
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10. The respondent admits paragraphs 9 and 10 of the statement
subject to what has been stated in the respondent’s statement
of matters in dispute.

11. The respondent specially denies the averments in paragraph 11
of the statement and reiterates the averments contained in
paragraphs I to 6 of its statement furnished on the 20th July,
1965.

12. The respondent respectfully submits that this Court has neither
the power nor the jurisdiction to entertain, hear or determine

10 this application.

THE COLOMBO APOTHECARIES’ CO. LTD.

(Sgd.) B. J. POMPEUS.

Secretary.
11th August, 1965.

P5
Order made by E. A. Wijesooriya, Arbitrator
T. 23/co. 285/65
A-534
In the matter of an industrial dispute
20 between
Mr. M. T. Marikar Bawa, No: 9, Zaleski Place,
Colombo 10.
and

The Colombo Apothecaries’ Company Limited,
P.O. Box No. 31, Prince Street, Colombo.

The Honourable Minister of Labour, Employment and Housing
by virtue of the powers vested in him under section 4(1) of the Industrial
Disputes Act, Chapter 131 of the Legislative Enactments of Ceylon
(1956 Revised Edition) as amended by Acts Nos: 14 and 62 of 1957,

30and 4 of 1902, referred the said dispute to me by letter dated 5th June
1965 for settlement by arbitration.

2. According to the statement of the Commissioner of Labour dated

11.6.66 the matter in dispute between the parties is whether the termi-
nation of the services of Mr. M. T. Marikar Bawa is justified and to what

relief he is entitled.
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3. When this matter came up for hearing Mr. Vernon Wijetunge,
Advocate, appearing for the employer made the submission that in view
of the Judgment of the Supreme Court in S. C. application No: 488,
I had no jurisdiction to entertain this reference as it related to the termi-
nation of the services of an employee. After due consideration of this
submission, I made order that I had no jurisdiction to entertain the
reference. The subsequent decision of the five bench Supreme Court on
S. C. applications Nos: 144 and 158 of 1964 and 37 of 1965 confirms
this view. In these circumstances, I have no jurisdiction to entertain
this reference. I make no award.

(Sgd.) E. A. WIJESOORIYA,
Avrbitrator.

True Copy.

(Sgd.)
Proctor for Petitioner.
Colombo, 4th June, 1966.

P6A

Letter sent to the Colombo Apothecaries’ Co. Ltd. by the
Commissioner of Labour, intimating the Order of the
Arbitrator

(English translation of the document marked P6)

My No: T. 23/co. 285/65
Department of Labour,
Lower Lake Road,
Colombe 3.

14th July, 1966.

In the matter of an Industrial Dispute between
Colombo Apothecaries’ Co. Ltd. and Mr. M. T.
Marikar Bawa

Further to the letter of even number dated 16.6.65 addressed to
you by the Permanent Secretary, Ministry of Labour, Employment and
Housing informing you that the above dispute has been referred for
settlement by arbitration, I have the honour to inform vou that the
arbitrator has reported to the Honourable Minister that he has no
Jurisdiction to entertain the said reference and to make an award thereon

10

20

30



i

in view of the decision of the Divisional Bench of the Supreme Court
dated 16.5.66 pertaining to the question of jurisdiction of Arbitrators and
Industrial Courts.
I am, Sir,
Your obedient servant,
(Sed)
Commnissioner of Labour.
I8I-82/00

Managing Director,
Colombo Apothecaries’ Co.Ltd.

10
Translated by me.
- (Sgd.) o
Sworn Translator, District Courts,
Colombo.
P7A
Letter sent to the Colombo Apothecaries’ Co. Ltd. by the
Commissioner of Labour, forwarding a copy of the Order
made by the Arbitrator
20

(English translation of the document marked P7)

My No: T. 23/co. 285/65
Department of Labour,
Colombo 3.
10th August 1966.
In the matter of Industrial Dispute between
Colombo Apothecaries’ Regarding the termination
of services of Mr. M. T. Marikar Bawa.

With reference to the above matter I have the honour to forward

herewith a copy of the order made by the Arbitrator for your information.
30 [ am, Sir,

Your obedient servant,

(Sgd.)

for Contmuissioncr of Labour

104-05 /66
Managing Director.

True Copy.

40 (Sgd.) N
Proctor for Petitioner.
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P8

Letter sent to the Colombo Apothecaries’ Co. Ltd. by the
Permanent Secretary to the Ministry of Labour, Employ-
ment and Housing informing that the Order made
by the Minister of Labour, Employment and
Housing under section 4(1) of the Industrial
Disputes Act on 15.6.65 has been revoked.

Sir,

My No: T. 23/co. 285/65
Ministry of Labour, Em-
ployment and Housing, 10
212, Bauddhaloka Mawata,
Colombo 7.

19th April, 1967.

Industrial dispute between Mr. M. T. Marikar Bawa
and Colombo Apothecaries’ Co. Ltd.

Further to my letter of even number dated 16th June, 1965.

2. T have the honour to inform you that the Honourable Minister of
Labour, Employment and Housing has by his further Order dated 19
April 1967, revoked his order dated 15th June, 1965 made under section 20
4(1) of the Industrial Dispute Act, Chapter 131 referring the above
dispute for settlement by arbitration to Mr. E. A. Wijesoorlya.

The Colombo Apothecaries’ Co. Ltd.
P.O. Box No. 31, Prince Street, Colombo.

I am, Sir,
Your obedient servant,

(Sgd.)
Peymanent Secretary.

True Copy.

(Sgd.) 30
Proctor for Petitioner.
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P12 P12

Order made by
Order made by the Minister of Labour, Employment gf}ebMinister of

and Housing under section 4(1) of the Industrial Foployment

Disputes Act o oot

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131 OF THE 1(1) of the
LEGISLATIVE ENACTMENTS OF CEYLON Disputes Aci-—
(1956 REVISED EDITION) 19.4.67

Order under Section 4(1)
Whereas an industrial dispute in respect of the matter specified
join the statement of the Commissioner of Labour which accompanies
this Order exists between Mr. M. T. Marikar Bawa, No: g, Zaleski Place,
Colombo 10, and the Colombo Apothecaries’ Co. Ltd., P.O. Box 31, Prince
Street, Colombo T:

Now, therefore, I, Mohamed Haniffa Mohamed, Minister of Labour,
Employment and Housing, do, by virtue of the powers vested in me by
section 4(1) of the Industrial Disputes Act, Chapter 131, of the Legisla-
tive Enactments of Ceylon (1956 Revised Edition), as amended by Acts,
Nos: 14 of 1957, 62 0£ 1957 and 4 of 1902, hereby refer the aforesaid dispute
to Labour Tribunal II for settlement by arbitration.

20 (Sgd.) M. H. MOHAMED.
7 Manister of Labour, Employment
Colombo, 19th April, 1907. and Housmg

THE INDUSTRIAL DISPUTES ACT, CHAPTER 131 OF THE
LEGISLATIVE ENACTMENTS, CEYLON (1956
REVISED EDITION)

In the matter of an industrial dispute
between
Mr. M. T. Marikar Bawa, No: g, Zaleski Place,
Colombo 10.
30 and
The Colombo Apothecaries’ Co. Ltd., P.O. Box 31,
Prince Street, Colombo 1.
Statement of matter in Dispute

The matter in dispute between Mr. M. T. Marikar Bawa, No: g,
Zaleski Place, Colombo 10and the Colombo Apothecaries’ Co. Ltd P.O.
Box 31, Prince Street, Colombo is whether the termination of the services
of Mr. M. T. Marikar Bawa is justified and to what relief he is entitled.

Dated at the office of the Commissioner of Labour, Colombo this 12th
day of April, 1967.

40 (Sgd.) N. L. ABEYWIRA,
Commissioner of Labour.
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Letter sent to the Colombo Apothecaries’ Co. Ltd. by the
Permanent Secretary to the Ministry of Labour, Employ-
ment and Housing informing that the Minister of
Labour, Employment and Housing has referred
the industrial dispute to President, Labour
Tribunal I, for settlement by arbitration

My No: T. 23/co. 285/05
MINISTRY OF LABOUR, EMPLOYMENT AND HOUSING
212, Bullers Rcad,

Colombo 7.
19th April, 1967.

In the matter of an industrial dispute between
Mr. M. T. Marikar Bawa and the Colombo Apothe-
caries’ Company Limited.

I am directed by the Honourable Minister of Labour, Employment
and Housing to inform you that he has by virtue of the powers vested
in him by Section 4(1) of the Industrial Disputes Act, Chapter 131 of the

Legislative Enactments of Ceylon (1956 Revised Edition) as amended20

by Acts, Nos: 14 and 62 of 1957 and 4 of 1962 referred the above industrial
dispute to President, Labour Tribunal No: 11, No. 11, Rosmead Place,
Colombo 7, for settlement by arbitration.

2. A copy of the statement of the matter in dispute is annexed
for information.
I am, Sir,
Your obedient servant,
(Sgd.)
Permanent Secretarv.
The Managing Director,
The Colombo Apothecaries’ Co. Ltd.,

P.O. Box 31,

Prince Street,

Colombo 1.
True Copy.
(Sgd.)

Proctor for Petitioner.
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P18A P15A

Notice on the
Colomb
Notice on the Colombo Apothecaries’ Co. Ltd. to appear é;gt’heguries’
at the Labour Tribunal No. II Co. Ltd. to

appear ai the
(English translation of the document marked P15) o 1T,
(English '

: = Translation of
(Regulation 25 and 32) the document

THE INDUSTRIAL DISPUTE ACT NO: 43 OF 1950 marked P15}
285.5.67
Notice of Hearing

Case No: I.D./L.T./2/121/067

Applicant: M. T. Marikar Bawa
o I's.
Respondent : Messrs. Colombo Apothecaries’ Co. Ltd.

Application under Section 31B.

Messrs. Colombo Apothecaries’ Co. Ltd.,
P.O. Box 31, Colombeo.

You are hereby notified to appear in person eor through your
representative at the Labour Tribunal No: 11, Rosmead Place, Colombo 7,
on 25th June, 1967 at 9.30 a.m.

(Sgd.)
Asst. Seeretary,
20 Labour Tribunal.

Office of the Labour Tribunal,
No: 11, Rosmead Place, Colombo 7.

28.5.1907.
Translated by me. True Copy.
(Sgd.) (Sgd-)

Proctor for Petitioner,

30



