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1. This is an Appeal by Special Leave P.139
azainst an Order of the Supreme Court of the
Island of Ceylon (Court of Criminal Appeal) p.138

dated the 13th day of May 1966 whereby the

said Court dismissed an appeal by the

Appellant against his convicvion by the Pe 2
Supreme Court (Eastern Circuit) on the 3rd

day of llarch 1965 on a charge of nmurder.

2e The Appellant was charged Jointly with pp.l ~ 2
one Kalawilage Don Piyadasa (2nd accused) and

one Yspa Iudiyanselage Dissanayaka (3rd

accused) with the murder of Podiappuhamy

Konara Herath on or about the 7th day of

August 1965 at Unit 34, Rajagala Junction,

Gonagolla in the division of Batticaloa.

Herath died as a result of various
wounds inflicted on him on the 7th August
1965, The Appelleant's case was that he had
inflicted these wounds on lerath but had done
so in self-~defence.



pp . 14-62

e The principal question raised in this
Appeal is whether tie learned trial Judge

(the Honourable Sri Skanda Rajah, Puisne
Justice) was right in directing the Jury that
it was for the Appellant to show on the balance
of probability or on the balance of evidence
that he was acting in self-defence and that

if the matter was left in reasonable doubt the
defence failed.

This direction was in accordance with 10
what has been settled practice in Ceylon ever
since the decision by a majority (by 6 to 1)
of a Full Bench of the Court of Criminal
Appeal in 1942 in the case of The King v. James
Chandrasekera (44 N.L.R. 97). 1t was taere
decided thav, having regard to the provisions
of the Evidence Ordinance as to where the
burden of proof lies in such a case and as to
what constitutes proof, where any general or
special e:ception under the Penal Code is 20
pleaded by an accused and the evidence relied
upon by him fails to satisfy the dJury
affirmatively of the existence of circumstances
bringing the case within the exception, he is
not entitled to be acquitted if, upon a
congideration of the evidence as a whole, a
reasonable doubt is created in the minds of the
Jury as to wiebther he is entitled to the
benefit of the exception.

This Appreal tlherefore necessarily raises 30
the question of whether Chandrasekera's case
was correctly decided. In the Respondent's
subnission it was and the learned trial
Judge's sunning-up to the Jury in the instant
case was in accordance with the law.

4, The principal statutory provisions which
are relevant to this Appeal are set out in the
appendizx hereto.

5. At the trial the principal witness for

the prosecution was one Yapa Bandara, whose 40
evidence was that he had been an eye-witness

of the crime.
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lie said that he lived at Bakiella, Amparai
anc kunew the appellant, who was a carpenter-
The Appellant's carpentry shed was on the
Uhana tarred road and was a short distance
awvay from a place called Wilson's boutique.

On the 7th August 1965 the witness went
to Wilson's boutigue at about 10.15 in the
morning and had a cup of tea there. While he
was there the 2nd accused came in and, about
15 minute: later, the deceased also. Later
the Appellant and the 3rd accused arrived and
all three accused made a concerted and
unprovoked attack on the deceased. The attack
started when the Appellant said to the 2nd
accused "Why can't this fellow be stabbed?
Stab him", whereuson the 2nd accused pulled
out a knife from underneath his shirt and
stabbed the deceased "on the back of the
chest". The deceased tried tc get away, but
liis path was blocked by the Appellant and the
3rd accused, both of whom also attacked the
deceased, the Appellant with a sword and the
2rd accused with a pointed weapon. The
Appellant dealt the deceased a blow on the
head witih the sword, as he was turning to get
away, and the deceased was stabbed again by
the 2nd accused and stabbed also by the 3rd
accused. He made off down the road but was
pursued and caught by the 3 accused who
continued the attack. The deceased fell down
on the road, but the 3rd accused said "He is
not dead, cut him", whereupon the Appellant
cut hin again.

Ce The deceased was taken to hospital later
hat morning but died soon after.

He was found to have 20 external injuries
of which 18 were incised wounds which could
have been caused by a sharp-cuttingweapon.
These wounds were oun the head, neck, arms,
hands, richt shoulder and chest.

7e The Appellant gave evidence in his own
defence.

Pp«15-16

PD.18-23
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He said that on the 5th August 1965
(2 days before the incident which led to the
death of the deceased) there had been an
incident in Wilson's boutigue involving the
3rd accused, the deceased and the deceased's
brother, Marasinghe. A fight had taken place
between Marasingne and the 2nd accused, &nd the
Appellant and the %rd accused had intervened
to separate the combatants.

Subsequently, the deceased had accused 10
the Appellant of aiding an assault on
Marasinghe and threatened to shoot the Appellant
and set fire to his shed. After this, the
Appellant went to the police station with the
2nd and 3rd accused and made a complaint about
what had happened. IHowever, so far as he knew,
the police had not conducted any inguiry in
respect of the complaint.

8. The Appellant's account of whatv happened

on the morning of the 7th August was that he

was working in his carpentry shed when the 20
deceased arrived and ativacked him with a sword.

The 2nd accused, who was the Appellant's

assistant or apprentice, had been working with

him, but at that moment was absent, having gone

cut to relieve himself,

The 4ppellant had a mallet in his hand and
held it up to ward off the blow that the
deceased aimed at him with the sword. The
sword struclk the mallet and got embedded in it.
Then the Appellant turned and stabbed the 30
deceased with a chisel which he had in his
hand. The deceased fell down, the appellant
"trampled" his hand and toclk the sword,
whereunon the deceased ran. The Appellant
saild that, having removed the mallet which had
got embedded in the sword, he threw it away
and pursued the deceased. While the deceased
was running, the Appellant saw him put his hand
to his walst and feared that he had a pistol
with him, so the Appellant chased after him and 40
cut him with the sword. The Appellant struck
him again and he raised both his hands.
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9.

""The second blow also struck him. IHe
then kicked wc. But I did not fall,
Heither did the sword fall. e then
started running. I tiiought that he would
enter Wilson's boutigque. I thought that
he would get into Wilson's boutique and
shoot me from inside. I chased after him
and cut him two or three times. He did
not ¢o to the boutigue but went in the
direction of the Nawagiri Aru bund. Ie
ran a short distance and fell down. I
turned end came towards the Jjunction.
Then Y ran in the direction of the forest.
In the direction of the liaya Oya'.

The learned trial Judge, in suuming-up, to

the Jury, directed them that there was a
burden upon the prosecution to prove its case
berond reasonable doubt, but there was a burden
upon the Appellant to establish that he was
acting in self-defence upon s balance of
probability.

Tiie principal passages in which he

directed them as to the onus upcn the Appellant
vwere as follows -

"(a) When the accused sebs up a defence
he need not prove his defence beyond
reasonable doubt. It should be on
the balance of evidence. Is it more
probably true than not that it is on
a balance oI evidence or balance of
probabilityy Then is it likely that
a mnan wio went armed with a sword
got cut with iis sword, whereas the
man whon he tried to attack went
unscathed?

(b) 4 person is entitled to defend
himself against an attack by another
and if lLe hes reasonable apprehension
that if he does not act in that
manner ne is likely to be killed or
grievous hurt is likely to be caused
to him, he is even entitled to kill
the person who gttacks him.

Se

, 11l.
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pp.133-138

pe. 138

pP. 139

He says here that he had rcasonable
avprehension. The circumstances on
which he relies must be proved to
your satisfaction on the balance of
probability. If he leaves it in a
Teasonable doubt, then he would not
have succecded in the defence that
he raisec.

(¢c) Then has the prosecution established
its case beyond reasonable doubt?
Has the defence evidence thrown a
reasonable doubt on the evidence for
the prosecution? Has the first
accused on the balance of probability
or on the balance of evidence
succeeded in saying that he acted in
the exercise of thre right of private
defence of his own person? If what
he says is true on the balance of
evidence, then he is entitled to an
acquittal. But, if you are not
satisfied with that, if you think
that he has not establiched the
circumstances and leaves you in
reasonable doubt with regard to the
circumstances, then the defence of
acting in the exercise of the right
of private defence of his person
would fail."

10. On the 3rd March 1966 the Jury brought in
verdicts of guilty against the Appellant and
his 2 co-accused, all of whon were thereupon
sentenced to death.

1l The Appellant appealed against his
conviction to the Supreme Court of the Island
of Ceylon (Court of Criminal Appeal), which by
Order dated the 13th day of lay 1956 dismissed

his saild appeal.

12. By Order in Council dated the 22nd day of
March 1968 the aAppellant was granted Special

Leave to Appeal in forma pauperis sgainst the

said Order of the Supreme Court.

G
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13, It is respectfully submnitted that the
learned trial Judze's directions to the Jury
as to the burden ol proof resting upon the
Appellant to establish that he was acting in
sglf-defence were in accorcance with the law
of Ceylon, which in this respect differs from
the law of England by reason of the express
provisions of the Zvidence Ordinance. Section
lO) of that Ordinance puts a burden of proof
in such a case upon an accused, and section 3
delines the nature and weight of such burden.
it is subnitted that in Cchon the incidence
and weilsht of the burden of proof where seli-
defence is raised are exactly the same as
where insanity is raised, that is to say, that
it is for the accused to establlsﬂ the defence
v wroving the facts relied on to the degree
IGQIL ad by the definition of proof conteined
in section 3. This, in the submission of the
Respondent, is, at the least, proof upon a
balance of probability.

14, In Chandraseckera's case, where the defence
raised was also self-defence, it was contended
by the Appellant that the burden of proof
resting on an accused in such a case was not a
legal or persuasive burden but only an
evidential burden, i.e. in the sense of there
being a duty or necessity of introducing
evidence. The Court rejected this view,
holding that the burden of proof upon the
avcuseﬂ vas a lego¢ burden of proving the facts
vhich established the exception and that,

there being a statuborj definition of proof,

the prool tliat hed to be tendercd was the proof
sc defined by the legislature, whose definition
was not to be supcrseded by principles
developed in Znglish case lzw. It is subnitted
that the Court correctl;” so held and that there
is no room for the application of the English
law as to where the onus lies when self-
defence is raised, since tle Evidence Ordinance
mekes express and comprehensive provision as

to tie incidence and welcnt of the burden of
proof in such a case.

e The Respondent humbly submits that this

7



Appeal should be dismissed and the said Order
of the Supreme Court of the Island of Ceylon
{Court of Criminal Appeal) dated the 13th day
of May 1966 should be affirmed for the
following among other

REASONS

(1) BECAUSE the learned trial Judge correctly
directed the Jury as to the onus resting
upon the Appellant to show that he was
acting in self-defence. 10

(2) BECAUSE the incidence and weight of the
burden of proof where a plea of self-
defence is raised are as provided in the
Evidence Ordinance.

(3) BECAUSE the burden of proving the
existence of circumstances bringing the
case within Exception 2 of Section 294
of the Penal Code 1s upon an accused, and
the Court is to presume the absence of
such circumstances. 20

(4) BECAUSE it could not be said that the
Appellant had proved the facts on which he
relied unless he had satisfied the Jury
that such facts existed or that their
existence was so probable that a prudent
man ought, under the circumstances of the
particular case, to act upon the
supposition that they existed.

(5) BECAUSE the English law which would apply
where a plea of self-defence is raised, 30
has no application to such a case in Ceylon.

(6) BECAUSE the Evidence Ordinance is a
complete code of the law relating to
gvidence in Ceylone.

(7) BECAUSE if and where the Evidence

Ordinance differs from English case law,
it is the former which must prevail.

8.



(8)

(9

BECAUSL Chandrasekera'ls case was rightly
decided four tie reasons stated in the
ngpJority Judgments therein and the like
reasoning arplies to the present case.

BZCLUSE the cenviction of the Appellant
did nos occasion a miscarriage of
Jjustice.

E.F.N. GRATTIAEN
LIOMTTAGULZ SOLOMON



APPZINDIX

COURIS ORDINAICE (CuiP.6)

Scction D1

(1) It shall be lawuful for the Chief '
Justice to wake order iu writing in respect of
any case brought before the Supreme Court by
way of appeal, review or revision, that is
shall be heard by and before all the Judges
of such Court or by aanu before any five or more
of such Judges named in the order, but so that 10
the Chief Justice shall always be one of such
five or more Judges. The deccision of such
Judges when unanimous, or of the majority of
then in case of zuy difference of opinion,
shall in all casec be deened and taken to be
the judgment of the Supreme Court.

(2) Yhere an order hes been made under
subsection (1) that any case shall be heard by
and before an even number of Julses and uviere
such Judges are equally divided in their 20
ovinions, the decision of the Chief Justice or
decision of any Judge with whom the Chief
Justice concurs shall be deemed and tolken to
be the Judgment of the Supreme Court.

PENAL CODE (CiP.1S)

Section 2G4

ixcept in the cases hereinafter excepted,
culpable homicide iz murder -

Firstly - if %tic act by which the death is
caused 1s done with the intention of causing 30
death; or

Secondly - If it is done with the
intention of causing such bodily injury as the
offender knows to be likely to cause the death
of the person to whom the harm is caused; or

Thirdly = If it is dcne with the intention
of causing bodily injury to any person, and the

10.
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bodily; injury Lntended to be inflicted is
sufricient in the ordinary course of nature to
cause deatn; or

Fourthly - If {he pergson committing the
act lnows that it is so imminently dangerous
that it must in all probability cause death, or
such bodily injury as is likely 4o cause
death, and commits sucli act without any excuse
for incurring the risk of causing death or such
injury as aforesaid

Illustrations

(a) .4 shoots Z with the intention of killing
hime. Z dies in consequence. 4 comuits
murder-

(b) 4 knowing that Z is labouring under such
a disease that a blow is likely to cause
Ixis deatn, strikes hin with the intention
of causing bodily injury. 2 dies in
consequence of the blow. & is guilty of
murder, although the blow might not have
beer sufficient in the ordinary ccurse of
nature to cause the death of a person in
a sound state of health. But if 4, now
knowing vthelt Z is labouring under any
disease, gives him such a blow ag would
not in the ordinary course of nabure kill
a person in sound state of health, here
1, altiiough he ney intend to cause bodily
injury, is not guilty of murder, if he
did not intend to cause death, or such

cdily injury as in the ordinary course
of nature would cause death.

(¢) & inventionally gives % = sword-cut or
club-wound sufficient to causs the death
of a man ia the ordinary course of naturc.
4 dies in consequence. Here A is guilty
of murder, although he may not have
intended 0 cause Z's death.

(d) A, without any excuse, fires a loaded

gun into a crowd of persons and kills
one of them. & 1s guilty of murder,

11,



although e may not have had a preneditated
design to kill any narticular individual.

Exception 1., - Culpable honicide is not murder
if the ofifender whilst denrived of the »nower

of self-control by grave and sudden provocation,
causes bthe death of tie person wlo gave the
provocation, or causes the death of any other
person by nistake or accildent.

The above exception is subject to the
follouing provisos :-

Pirstly = Thet the provocation is not sought
or voluntarily provoked by the offender as an
excuse for killing or doing harm to any nerson.

Secondly = ThLat the provocation is not given
by anything done in obedience to tne law, or
by a public servant, in the lawful exercise
of the powers of sucir public servant.

Thirdly = That the provocation is not given
by anytihing done in the lawfvl exercise of the
right of private defence.

Lxplanation - Whether the provocation was grave
and sudden enough to prevent the offence
from amounting to murder is a questlon of
fact.

Illustrations

(a) 4, under the Influence of pascion excited
by a provocation given by Z, intentionslly
k¥ills Y, 2's child. '™ig is nurder,
inasmuch as the provocation was not given
by the child, and the decth of the child
was not caused by accident or nisfortune
in doing an act caused by the provocation.

(b) Y ¢ives grave and sudden provocation to A.
A, on this provocation, rfires a pistol at
Y, neither intending nor knowing himself
to be likely to kill Z, who is near him,
but out of sight. 4 kills Z. IZere A has

12.
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(e)

(a)

(e)

()

notv cowmiltted murder, but merely culpable
homicide,

4 is lawfully arregted by Z, a. Fiscalls
officer. . 18 e: 01tud to ouuden and
violent pmuulon by the arrest and lills
Z. This is murder, inasmuch as the
provocation wvas given by a thing done by
a nublic servent in the exercise of his
pPOWErS.

4 appears as a witness before Z, &
Magistrate. 2Z says that he does not
believe a word of i's deposition, and that
. has perjured himself. A is moved to
sudden pagsion by these words and kills

Z. This is murder.

L attempts to pull Z's nose, ., in the
exercizse of the right of private defence,
lays 1old of 4 vo prevent hin from doing
s0. & is moved tvo sudden and violent
pagsion in consequence and kills Z.

“hie is murder, ineasmucii as the provocation
was given by a thiin; done in the exercise
ol the right of private defence.

Z strikes B. B is by this provocation
xzcited Yo violent rage. i, a bystander,
intending to talie ndvantage of B's rage
and to cause him to kill Z, puts a knife
into B's hand forx that purpose. 3 kills
Z with the knife. KHere B may have
conmitted culpable homicide, but 41 is
~uilty of nurder.

Exception 2. - Culpeble homicide is not murder
if the oiffender, in the exercise in good faith
of the riqht of vrivate defence of person or
property,exceeds the power given to him by law,
and ceuses the death of the person against whom
he ig exercising suchh risht of defence without
premeditation and without any intention of
doing more harm than is necessary for the
purpose of such defence.,

1%.



Illustration

Z ottenmpts to horse-vhip i, not in such a
nonner as to cause grievous hurt Tto ...

A draws out a pistol. Z persists in the
assault. 4L, believing in good faith that
he can Ly no other means prevent himself
from being horse-whipped, shoots 2 dead.
A has not committed murder, but only
culpable honicide.

Excention 3. - Culwable homicide is not murder 10
if tie offender, beinzs a public servant, or

aiding a public servant acting for the advance-
ment of public Justice, exceeds the pouers

given to him by law, and causes deati by doing

zn act which he, in good faith, believes to be
lawful and necessary for the due discharge of

his duty as such public servent and without
i1l-will towards the »erson vcse death is caused.

Exception 4, ~ Culpable homicide is not murder

if it is committed without premeditation in a 20
sudden fight in the heat of passion upon a

sudden cuarrel, and yithout the offender

having talzen undue advantage or acted in a

cruel or unusual manner,

Explanation ~ It is lmmaterial in such cases
which party oflers tThe provocation or
commits the first assault.

Exception 5. - Culpablc homicide is not nurder

if the offender, beinz the motiier of a child

under the age of twelve months, causes its 30
death whils? the balance cf her mind is

disturbed by reason of her not having fully
recovered from the eflect of giving birth to

the child or by reason of the effect of

lactation consequent upon the birth of the

child.

Section 316

Whoever, cucept in the case provided for
by section 326, volunteiily causes grievous
hurt shall be punished with imprisonment of 40

lz‘l‘.
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either descrintion for a term which may extend
to seven years, and shall also be liable to
fine; and if the person to whom the grievous
hurt is caused shall be a woman or child, may in
addition be punished witn whipping.

Ja o)
Section 225

Whoever voluntorily causes hurt on
greve and sudden provocation, if he neither
intends nor knows himself to be likely to
cause hurt to eny person other tian the person
who gave the provocation, shall be punished
with imprisonment of either description for a
term which nay extend to one nonth, or with
fine which may extend to fifty rupees, or
with both.

Section 326

Whoevar volunterily causes grievous
hurt on srave and sudden provocation, if he
neither intends nor lmows himself to be likely
to cause grievous hurt to any person otheéer
than the nerson w0 gave the provocation,
shall be punished with inprigonment of either
degcription for a fterm whiclh may extend to
four years, o0r with ILine which m2y extend to
two whoupsnd rupees, or with both.

E:planation - Sections 325 and 326 are subject
to the same provisos as exceptlon 1,
section 294.

EVIDENCE ORDINANCE (CAP,14)

4n Crdinence to Congolidate, Define and
amend the Law of Evidence.
PLRT I
RELEVANCY COF F.iCTS

Section o
(1) This Ordinance shall apply to all

judicial proceedings in or before any court
other than courts = martial, but not to

15.



proceedings before an arbitrator.

(2) ..11 rules of evidence not contained
in any written law so far as such rules are
inconsistent with any of the provisions of this
Crdinance, are hereby repealed.

Section 3

In this Ordinance the following words and
expressions ~re used in the following senses,
unless a contrary intention appecrs from the
context :-

"court" includes all Judges and Magistrates,

and all ~ergons, except arbitrators, legally
authorised to take cvidence.

"Fact" means and includes -

(a) any thingz, state of things, or relation

of things capable of belny perceived
by the nenses;

(b) any mental condition of which any
person is conscious.

Illustrations

(a) That there are certain objects arranged
in a certain order in a certain place
is a fact.

-

(v) That a man heord or saw something is
f +-
a fact.

(¢) That a man said certein words is a
fact.

(d) That a man holds a certain opinion,
has a certain intention, acts in good
faitlh or fraudulently, or uses a
particular word in a particular
sensc, or is or was at a specified
tiuwe conscious of a2 particular
sensation, is a fact.

16,
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(e) That a man has a cerbtain reputation
a I©

Cne fact Ls saild tc be relevant to
anotiher when sve one is comnected with the
other in any ol the ways referred to in the
srovisions of this Ordinance relating to the
»alevancy of facts.

"Facts in issue" meazns and includes -

any fuet frowm which, either by itseélrl
10 oy in connection witl: other facts,

the existence, non-existence, nature,

or extent of cxny right, liability,

or disability, asserted or denied

in any suit or proceeding, necessarily

follows.

Explanation. - Whenever, under the provisions
of the law for the time being in force
reloting to Ciwvil Frocedure, oy court
records an issue of fact, tie fact to be

20 ascertsd or denled, in the answer to such
issue, is a fect in issue,

Illustrovions

i is accused of Tihe nurder of B., At his
trial the following facts may be in
issue -

That 4 caused B's death.
That . iunterded to cause B's deatii.

That ., hed received grave and sudden
provocation from B.

That 4, at the time of doing the act
wnich caused B's death, was, by reason
of uvnsoundness of mind, incapable of

knouin , 1ls neture.

W
O
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4 fact is said to be proved when,after
considering the natters before 1t, the court
gither believes it to exist or considers its
existence so probablec that a prudent man ought,
under the circumstances of the particular case,
to act upon the supposition that it exists.

4 fact is said to be disproved when, after
considering the mnatters before it, the court

either believes that it does not exist, or
considers its non-existence so probable that a 10
prudent man oupht, under the circumstances of

the particulcr case, to act upon the supposition
that it does not exist.

.. fact is said not to be proved when it iz
neither proved nor disproved.

Section 4

(1) Whenever it is provided by this May presunme.
Crdinance that the court may presume a
fact, it may either regard such fact as
proved, unless and until it is disproved, 20
or may call for proofi of it.

(2) Whenever it is directed by Shall presume
this COrdinance vhaat the court shall
presunie a fact, it shail regard such
factv as proved unless and until it is

disproved.
(3) ‘men one fact 1s declared by Conclusive
this CGrdinance to be conclusive proof proof.
of another, the court shall on proof of
the one fact regard the other as Proved, 30

and shall not allow evidence to be given
for the purpose of disproving it.

PaRTIT
ON PROCF

Section 100

Whenever in a Judiciel proceeding a
question of evidence arises nod provided for by
tils Ordinance or by any other law in force in

18,



Ceylon, such question shall be determined in
accordance with the English Law of Evidence
for the time belng.

PLRT IIX

PRODUCLION ..ID EFFECY OF EVIDENCE

secuion 101

Whoever desghes any court to give judgment
as to any legal right or liability dependent
on the existence of facts which he asserts,
riust prove that those facts exist.

10
When a person is bound to prove the

existence of any fact, it is said that the
burden of prool lies on that person.

Tllustrations

(2) -+ desires a court to give judgment
that B shall be »punished for a crime

which . says R has conmitted.

4 must prove thet B has counitted the
crine.

20 (b) i Gesires a court to give judgment
thet he is entitled to certain land
in the possession of B by reason of
facts which he asserts, ant vhich B
denies To be true.

»

< must prove the existence of those facts.

Section 102

The burden of proof in a sult or
procceding lies on that person who would fail
if no cevidence at all were given on either side.

Illustrations

30

(a) .. sues B for land of which B is in
possession, @nd whiclh, as . asserts,

was left to . by the will of C, E's

father.

19.



I7 no evidence vere given on either side,
B would be entitled to retain his
possession. Therefore the burden of
proof is on ...

(b) .. sues B for money due on a bond.

The e:zecution of the bond is adnmitted, but

B says that it vas cbitcined by freaud,
which i denies.

If no evidence were given on either side,

L vouléd succecd, 2s the bond is not 10
disputed cnd the fraud is not proved.
Therefore the burden of proof is on B.

Section 103

The burdenr of proof oz to any particular

fact lies on that person who wishes the court
to believe in its existence, unicss it is
provided by any law that the proof of that
fact shall lie on any particular person.

Illustrations

.. prosecutes B for theft, and wishes the 20
court to believe that B adritted the
theft to C.

A must prove the admizsion.
B wishegs the court to believe that, at the

timc in cuestion, he was elsewhere.
He rwust prove it.

Section 105

When a person is accusced of any offence,

the burden of proving the existence of
circumstances bringing the case within any of 30
the general exceptions in the Penal Code, or
within any special eixception or proviso

ccrnvained in any other part of the same Coce,

or in any law defining the offence, is upon

hin, and the court shall presume thie absence

of such circumstances.

20.



Illustrations

(a) .., accused of murder, alleges that,
by reason of unsoundness of mind, he
did not kanow the nature of the act.

The burden of the proof is on ..

(v) .., accuced of murder, alleges that
by grave and sudden provocation,

e was deprived of the power of gelf-
convrol.

The burden of proof is on ..

(c) Section 316 of the Penal Code,
provides that whoever, except in the
case nrovided for by section 326,
voluntarily causes grievous hurt
shall be subJoct to certain
punishments.

- i1s charged witl: voluntarily causing
prievous hurt section 316.

The burden of proving the circumstances
bringing the case under Section 326 lies

""'L‘d

on AL .

Section 106

When an, fact isespecilally within the
Imowledge of any person, the burden of proving
that foet is upon him.

Illustrations

(a) When a pncrson does an act with some
intention other than that which the
character and circumstances of the act
suggest, the burden of proving that
intention is upon him.

(b) . is charped with travellin§ on a
railwa; without a ticket. The burden
or proving that he had a ticket is on
hin.

21,



Scction 114

The Court ngy vresume the existence of
any fact iiich it thinks likely to have
happened, regard being had to The common course
of natural events, human conduct, and public
and private business, in their relation to the
facts c¢f the narticular case.

Illustrasions

ine Court may presune -

(a) that a man who is in possession of 10
stolen goods soon after vhe theft
is elther the thiei or Lius received
the goods lmowing them to be stolen,
unlesc he can account for his
Dossession;

L] [ . [ L4 . L]

But the Court suall also have regard

to such facts as the following, in
considering whether such moxims 20

or do not avnly to the particular 20
case before it -

as o illustration (a) - a shop-
keeper has in »is till a marked
dellar, scon after it wns stolen
and cannot zccount for its
possession specifically but is
continually receiving dollars in
the course of his business;
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