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Specially
Indorsed Writ
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24th July 1959

with Amended
Statement of
Clainm

28th June 1960
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with Amended
-Statement of
Clain

28th June 1960

~ Continued

2

and on behalf of His Majesty the Yang di-Pertuan
Agong Tuanku Abdul Rahman Ibni Almarhom Tuanku
mohamed.

To Kepong Prospecting Ltd.,
of 79 Ampang Road, Kuala Iumpur.

WE COMMAND YOU, that within 8 days after
the service of this Writ on you, inclusive of
the day of such service, you do cause an
appearance to be entered for you in an action
at the suit of A.E. Schmidt. 10

AND TAKE NOTICE +that in default of your
so doing the Plaintiff may proceed therein and
Judgment may be given in your absence.

WITNESS Sarwan Singh Gill, Registrar of the
Supreme Court of the Federation of Malaya, this
24th day of July, 1959.

Bd: Lovelace & Hastings. 8d: Chan Siew Yoon,
Senior Assibant
Registrar, :

Plaintiff solicitors.
' High Court, Kuala Lumpur. 20

N.Be This Writ is to be served within twelve
nonths from the datethereof, or, if renewed,
within six months from the date of last renewal,
including the day of such date and not afterwards.

The defendant (or defendants) may appear
hereto by entering an appearance (or appearances)
elther personally or by Solicitor at the Registry
of the Supreme Couxrt at Kuala Lumpur.

A defendant appearing personally may, if he
desires, enter his appearance by post, and the %0
appropriate forms may be obtained by sending a
Postal Order for £3.60 with an addressed
envelope to the Registrar of the Bupreme Court
at Kuala Lumpur

If the Defendant enters an appearance he
must also deliver a defence within fourteen days
from the last day of the time limited for
appearance, unless such time is extended by the
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Court or a Judge, otherwise judgment may be
entered against him without notice, unless he
hasg in the meantime been served with a summons
for judgment. ‘
Amended 28th day of June 1960, pursuant to
Order of Court dated the 20th June 1960.

AMENDED STATEMERT O CLATIM

“Fre--Pratrtttfi o clatm-is -for-payment-of--dre-suw
of #14.457,18 aue under an agreement in wrildihg
dated the 31lst day of dJuly 1954 entere@,iﬁ%o
between one Tan Choo Seah and the Dgﬁehdant
company whereby thc Defendant coppany undertook
to pay to the Plaintiff 1% of.¥lle selling price
of all ore sold from theipiining land at Bukit
Kepong in the State gﬁaaéhore.

’/

prad Particulars.

-
’I

Amount of-Ore
—eBia

0T =R AT A 00~~~ B A8

Price 1¢. Payment.

AMENDED STATEMENT OF CLAIM
HERETO

Sd: Allen & Gledhill.

(Signed).

STATEMENT OF CLAINM

1. By (a) a Contract in writing dated 31st
July 1954 and made between Tan Choo Seah of the
one part and the Defendant Company of the other
part and (b) a Contract in writing dabted 26th
September 1955 and made between the Defendant

ANNEXED

In the High
Court at
Kuala Lumpur

No. 1

Specially
indorsed Writ
of Summons
24th July 1959

with Amended
Statement of
Claim

28th June 1960
- continued

Company of the one part and the Plaintiff of the
other part or alternatively by the one or the
other of the saild Conbracts the Defendant Company
agreed and undertook and has at all times there-
after been and still is legally bound To pay o
the Plaintiff 1% of the selling price of all ore
that should be sold from any portion of the land



In the High
Court at
Kuala Lumpur

No. 1

Specially
indorsed Writ
of Summons
24th July 1959

with Amended
Statement of
Claim

28th June 1960
- continued

4,

at Bukit Kepong in the State of Johore in the
said Contracts more particularly described. The
Plaintiff will refer to the said Contracts at
the trial of this action for their full terus
and effect.

2a Since the dates of the said Contracts ore
has been sold and is still being sold from
portions of the said land (though to what extent
the Plaintiff is unable to state) but the
Defendant Company has not (though requested by
the Plaintiff so to do) rendered any accounts to
the Plaintiff of such sales or paid over to the
Plaintiff any of the money lawfully due and
payable to him by the Defendant Company in the

premises.

"Z.. 'The Plaintiff has in consequencc been

unable to ascertain the sum now properly due and
payable to him under the provisions of the said
Contracts or of the one or the other of them and
has not received any part thereof from the
Defendant Company. :

The Plgintiff claims :-

1. That an account be taken of all moneys
payable by the Defendant Company to him
under the aforementioned provisions of
the said Oontracts or of the one or the
other of them.

2. Payments of the moneys found due to the
Plaintiff upon the taking of the said
account with interest thereon.

%. Appointment of a Receiver.

4, Costse.

1960 Dated and re~delivered the 28th day of June,

Sd: Allen & Gledhill
Solicitors for the Plaintiff.

10

20

30
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be allowed on taxation) for costs and also, in
case the Plaintiff obtains an order for subSti-
tuted service, the further sum of & o (or
such sum as may beallowed on taxation)s If the
amount claimed be paid to the Plaintiff or his
Advocate & Solicitor or agent wilfin four days
from the service hereof, further proceedings
will be stayed. .

Provided that if X appears from the
indorsement of the Wedt that the plaintiff is
resident oubside ke scheduled territories as
defined in the Efchange Control Ordinance, 1953,
or is acting ¥ order or on behalf of a person so
resident,

ceedings will only be stayed if the amount
clajufed is paid into Court within the said bTime
xd notice of such payment in is given to the

o - l-'--v-. o0 2 © w, 8

This Writ was issued by Messrs. Lavelace &
Hestings, whose address for service 1s at No. 57,
Klyne Street, Kuala Iumpur, solicitors for the
said plaintiff who resides at Chan Wing Building,
Mountbatten Road, Kuala Lumpur.

This Writ was served by me at Ampang Road, Kuala
Iumpur on the defendant on the 24th day of dJuly
1959 at the hour of 4 p.l.

Indorsed this 24th day of July 1959.
Signed: VRM. Ramayah.
Address Supreme Court, Kuala Lumpur.

Sd: Served by me on Messrs. Bannon &
28.6.60 Balley on 28th June 1960 at 10.20 a.m.

Received a copy hereof. 8d:
For Bannon & Bailey,
Advocates & Solicitors,
Kuala Iumpur,

28.6.60 at 10.20 a.m.

In the High
Court at
Kuala Iumpuxr

No. 1

Specially
indorsed Writ
of Summons
24th July 1959

with Amended
Statement of
Claim

28th June 1960
- continued



In the High
Court at
Kuala Lumpur

No. 1

Specially
indorsed Writ
of Summons
24th July 1959

with Amended
Statement of
Claim

28th June 1960
-~ continued

No. 2

Further and
Better
Particulars of
the Statement
of Claim

156h July 41960

Sd.: Served by me on Mr, M.N. Cumarasami
28.6.60 on 28th June 1960 at 10.40 a.m.

Received a copy B8d:
- for M.N. Oumarasami.
Advocate & Solicitor,
Kuala ILumpur.

No. 2
FURTHER AND BETTER PARTICULARS
T OF THE STATEMENT OF OLAIM

IN THE HIGH COURT AT KUALA LUMPUR
CIVIL SUIT NO. 333 OF 1959

FURTHER AND BETTER PARTICULARS OF THE

STATEMENT OF OLATM

1e Copies of the Contracts dated 31st July,
1954 and 26th September 1955 referred to in the
Statement of Claim are set out as Appendices

A and B respectively hereto.

2. Particulars of the consideration moving
from the Plaintiff under the Contract of 31st
July 1954 and of the facts relied upon in proof
of its enforceability by the Plaintiff.

(2) By a contract in writing a copy
whereof is set out as Appendix C
hereto dated the 2nd day of December
1953 made bebtween Tan Choo Beah the
bPerson referred to in para 1 of the

Statement of Claim of the one part and

the Plaintiff of the other part the

10

20
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(o)

(c)

7-

said Tan Choo Seah undertook and became
legally bound to ensure the payment to
the Pleintiff of 1% of the selling
price of all ore that should be sold
from any portion of the land referred
to in para 1 of the Statement of claim.

Subscquently on the 27th day of July
1954 the said Tan Choo Seah and others
procured theincorporation of the
Defendant Company which was to take
over the benefit of a Prospecting
Permit held by the said Tan Ohoo Seah
in respect of the said land. Prior

to the date of the incorporation of
the defendant Company the Plaintiff
had acted as Mining Engineer and
consultant in respect of the said land,
and upon its incorporation the
Defendant Company was able to enjoy
the benefit of the work which the
Plaintiff had so carried out. ZFrom
and after the date of the incorporation
of the Defendant Company the Plaintiff
agreed to and did in fact enter its
service and work for it as a Mining
Engineer and Consultant in respect of
the said land. No express agreement
was entered into at that time between
the Plaintiff and the Defendant
Company regarding the compensation or
remuneration of the Plaintiff for his
said work and services but it was
never intended that he should act
gratuitously.

By virtue of the Contract of 31st July
1954 referred to in the Stabement of
Claim the said Tan Choo Seah and the
Plaintiff and the Defendant Company
intended and arranged as follows :-

(i) +that the Defendant Company
should take over the liability
of the said Tan Choo Seah to pay
the Plaintiff the sums specified
in the said contract of 2nd
December 1953 as aforementioned

In the High
Court at
Kuala Lumpur

No. 2

Further and
Better
Particulars of
the Statement
of Claim

15th July 1960
- continued



In the High
Court at
Kuala Tumpur

No. 2

Further and
Better
Particulars of
Bhe Statement
of Claim

15th July 1960
- conbinued

(d)

8e

and that the said Tan Choo Seah
should thereafter be released
from personal liability to the
Plaintiff in respect thereof and/
or

(ii) that the Defendant Company would
pay the said sums of money to the
Plaintiff :

a. in compensation for the said
work done and services rendered
by the Plaintiff for the
benefit of the Defendant
Company prior to the date of
its incorporation afore-
mentioned and between the date
of its incorporation and the
31st July 1954 and

be by way of remuneration for the
said service which the
Plaintiff was then rendering
to the Defendant Company and
for the further said services
which he had agreed to render
to the Defendant Company
thereafter.

The Plaintiff continued after the

date of the said Contract of 3%1st

July, 1954 to perform the said services
as a Mining Engineer and Consultant

for the Defendant Company which he had
promised and agreed to do as aforesaid.

3. Particulars of the consideration moving
from the Plaintiff under the Contract of 26th
September 1955 and of the facts relied upon in
proof of its enforceability by the Plaintirf.

(a)

Doubts having arisen as to the legal
validity and enforceability of the
contract of 31st July 1954 as between
the Plaintiff and the Defendant Company
it was agreed and arranged that a
further contract in writing should be
entered lnto and executed by them

10

20

%0
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Intd.
N.A.M

40

(v)

(c)

()

9.

confirming the terms as to the
compensation and remuneration of the
Plaintiff which had been agreed upon
between them in 1954 as aforementioned.

If the said Contract of 31st July 1954
was not valid and enforceable as
between the Plaintiff and the
Defendant Company then the considera-
tion for the said Contract of 26th
September 1955 was the same as is set
out in para. 2 (c) (i) and/or para.

2 (¢) (ii) hereof save that the date
26%h September 1955 should be sub-
stituted for the date 31st July 1954
referred to in the above paragraph.

The Plaintiff continued after the date
of the said Conbtract of 26th September
1955 to perform the saild services as

a Mining Engineer and Consultant for
the Defendant Company in accordance
with the arrangements in that behalf
which had been agreed upon between
them as aforementioned.

If the said Contract of 31st July 1954
by itself is valid and enforceable as
between the Plaintiff and the
Defendant Company then the Plaintiff
claims no further rights under the
subsequent Contract of the 26th
September, 1955,

Dated and delivered this 15th day of July 1960.

APPENDIX A Stamp fee 50 cts.

STAMP OFFICE
5 AUG 1954
KUATA LUMPUR

AN AGREEMENT made this 31st day of July
1954, Between TAN CHEW SEAH by his attorney A.E.
* Schmidt (hereinafter called the Permit Holder)
of the one part and KEPONG PROSPECTING LIMITED
(hereinafter called the Company) of the other
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part.

WHEREAS the Permit Holder has been granted
a permit being No. 10/53 dated 25.11.53 to
prospect for minerals on all that land of an
area approximately 1,000 acres in the Mukim of
Bukit Kepong, District of Muar (hereinafter
called "the said land" which expression shall
be deemed to include all or any neighbouring
land comprising the same mining project whether
applied for before or after the date of this 10
agreement).

AND WHEREAS the Company is a private
limited company registered and incorporated in
the Federation of Malaya and havin% a. reglstered
office at No.6, Ampang Street, Kuala Iumpur.

AND WHEREAS the Permit Holder is desirous
that the Company should work his said rights
under the Permit aforesald and any mining lease
or mining certificate to be granted to the
Permit Holder in the fubure in respect of the 20
said land for the consideration hereinafter

appearing.

AND WHEREAS the Company has agreed to allot
to the Permit Holder a number of fully paid up
ordinary shares of $1.00 each in consideration
of the Permit Holder executing this agreement,

AND WHEREAS the Permit Holder has agreed
with his attorney A.E. Schmidt that in
consideration of his services rendered in the '
past, the present and to be rendered in the 30
future he will insure that the said A.B. Schmidt
is paid one per cent (1%) of the selling price
of all ore that may be sold from any portion of
the 1,000 acres of States Land at Bukit Kepong
dlready referred to above,

AND WHEREAS the Company has agreed to take
over the obligation of the Permit Holder bto
A.E. Schmidt in consideration of this agreement
with such modifications as appear hereinafter,

NOW THEREFOR IT IS HEREBY AGREED as follows: 40



.

1a The Permit Holder shall permit the Company In the High
to prospect and work the said land whether under Court at

the Permit aforesaid or any future licence Kuala Tumpur
Mining Lease or lMining Certificate and shall not

be entitled to any benefits therefrom save as a No. 2

shareholder of the Companye. Further and

Better
Particulars of
the Statement

2e The Permit Holder shall at all times here-
after make such applications for mining,

licences, leases, sub-leases or certificates in of Claim
respect of the said land as the Company shall
request and in the event of failure to do so 15th July 1960

within 14 days of being so requested in writing
the Permit Holder shall be deemed to have agreed
to the Company itself making such application
for mining licence, lease, sub-lease or
certificate as the Company shall think necessary.

Appendix 4
- continued

e In consideration of the above the Company
shall

(1) declare in its Articles of Associabtion
that the Permit Holder is one of the
permanent directors, and

(2) allot to the Permit Holder one
ordinary share of $1.00 each in the
capital of the Company credited as
fully paid up for each and every share
allotted to shareholders of the
Company from time to time forcash
so that the Permit Holder shall have
50% of the shaaes issued SAVE THAT
when 200,000 shares have been issued
no further shares shall be allotted %o
the Permit Holder under the
provisions of this sub-section.

4, The Company shall take over the obligation
of the Permit Holder to pay 4A.E. Schmidt 1% of
the selling price of all ore that may be sold
from any portion of the 1,000 acres of State
Land at Bukit Kepong with the following
modifications =~

(1) the obligation shall be extended so
as to include the said land as
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12.

defined in this agreement, and

(2) +the tribute of 1% shall be payable
on the selling price of the ore as
shown in the company's records.

IN WITNESS WHEREOF the parties hereto have
hereunto set their hands the day and year first
above written.

SIGNED by the said TAN
CHOO SEAH in the presence
of i~

Sd: N.A. Merjoribanks

by his attorney 4.
E.Schmidt. P.4.

§ Sd: Tan Chew Sesh
783/54 KL,

The Common Seal of the g

said KEPONG PROSPECTING %Common Seal)

LIMITED is hereunder Kepong Prospecting
affixed in the presence Limited)e.
of i~

5d: N.A. Marjoribanks Sd: A.E.Schmidt.
permanent director

Sd: Lee Kok Peng.
Director

5d: Leong Kum Weng.
Secretary.

APPENDIX B

No.8/60
Penalty under Section 47 of the
stamp Ordinance of 1949 25/~

Stamp fee #30/-

STAMP OFFICE
2 11 60
KUATA LUMPUR

Sd: Illegible.
DY .COLLECTOR OF STAMP DUTIES
SELANGOR.

AN AGREEMENT made this 26th day of September
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1955 Between KEPONG PROSPECTING LIMITED (herein-
after called the Company) of the one part and
A.E. Schnidt of Kuala Inmpur (hereinafter called
the Consultins Engineer) of the other part.

WHEREAS the Company entered into an
agreement with Tan Chew Seah dated the 31st day
of July 1954 a copy of which is attached hereto
and marked Exhibit I (hereinafter referred to
as the said Agreement).

AND WHEREALS the sald agreement contained a
clause namely clause 4 which reads as follows :~

"The Company shall take over the obligation
of the Permit Holder to pay A.E. Schmidt 1%
of the selling price of all ore that may be
sold from any portion of the 1,000 acres of
State Land at Bukit Kepong with the
following modifications:~

(1) +the obligation shall be extended so
as to include the said land as defined
in this agreement, and

(2) +the tribute of 1% shall be payable on
the selling price of the ore as shown
in the Company's records".

AND WHEREAS it i1s deemed advisable that the
Company should enter into this supplementary
agreement with the Consulting Engineer.

NOW THEREFORE IT IS HEREBY AGREED +that in
consideration hereof and for the consideration
hereinafter set out.

I. The Company shall in consideration of the
gervices rendered by the Consulting Engineer for
and on behalf of the Company prior to its
formation, after incorporation, and for future
services pay to the Consulting Engineer 1% (one
per cent) of all ore that may be won from any
portion of the said land (which expression shall
bear the same meaning as glven in the said
agreement) Y way of tribute which said tribute
of 1% being calculated on the selling price of
the ore as shown in the Company's records.

In the High
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II. The Company's obligation as aforesaid
shall in any event continue until the said land
is worked out and shall not cease in the event
of the death or retirement of the Oonsulting
Engineer before that happening.

ITI. The obligations herein contained shall be
binding on the successors in title assigns and
personal representativesof the parties hereto
as the case may be.

IN WITNESS WHEREQF the parties hereto have 10
hereunto set their hands the day and year first
sbove writtena

(Common Seal)
Kepong Prospecting
Limited.

KEPONG PROSPECTING LIMITED
was hereunto affixed in the
presence of :-

The Common Seal of +the said%

Sd: Tan Chew Seah
(In Chinese).

Sd: A.E. Schmidte.
SIGNED by the said A.E. g 20
SCHMIDT in the presence of:

Sd: D.G. Ironside.

8d: Leong Kum Wenge.

EXHIBIT I

AN AGREEMENT made this 31st day of July
1954 Between TAN CHOO SEAH by his attorney A.E.
Schmidt (hereinafter called the Permit Holder)
of the one part and KEPONG PROSPECTING LIMITED
(hegeinafter called the Company) of the other
part. '

WHEREAS the Permit Holder has been granted 30
a Permit being No.10/53 dated 25.11.53 to
prospect for minerals on all that land of an
area approximately 1,000 acres in the Mukim of
Bukit Kepong, District of Muar (hereinafter
called "the said land" which expression shall be
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deemed to include all or any neighbouring land
comprising the same mining project whether applied
for before or after the date of this agreement).

AND WHEREAS the Company is a private limited
company registored and incorporated in the
Federation of Malaye and having a registered
office at No.6, Ampang Street, Kuala Lumpur.

AND WHEREAS the Permit Holder is desirous
that the Company should work his said righbs
under the Permit aforesaid and any mining lease
or mining Certificate to be granted to the Permlt
Holder in the future in respect of the said land
for the consideration hereinafter appearing.

AND WHEREAS +the Company has agreed to
allot to the Permit Holder a number of fully
paid up ordinary shares of #1.00 each in
consideration of the Permit Holder executing this
agreemnente.

AND WHEREAS the Permit Holder has asgreed
with his attorncy A.E. Schmidt that in considera~
tion of his services rendered in the past, the
present and to be rendered in the future he will
ensure that the said A.E. Schmidt is paid one
per cent (1%) of the selling price of all ore
that may be sold from any portion of the 1,000
agres of State Land at Bukit already referred o
above. :

AND WHEREAS the Company has agreed to take
over the obligation of the Permit Holder to A.E.
Schmidt in consideration of this agreement with
such modifications as appear hereinafter.

NOW THEREFORE IT IS HEREBY AGREED as
follows :=

T The Permit Holder shall permit the Company
to prospect and work the said land whether under
the Permit aforesald or any future licence
Mining Leage or Mining Certificate and shall

not be entitled to any benefits therefrom save
as a shareholder of the Company.

2e The Permit Holder shall at all times

In the High
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hereafter make such applications for mining

licences, leases, sub-leases or certificates in
respect of the seid land as the Company shall

request and in the event of failure to do so

within 14 days of being so requested in writing

the Permit Holder shall be deemed to have agreed

to the Company itself making such application

for mining licence, lease, sub-lease or

certificate as the Company shall think

necessary. 10

2. In consideration of the above the Company
shall :

(1) declare in its Articles of Association
that the Permit Holder is one of the
permanent directors, and

(2) allot to the Permit Holder one
ordinary share of $1.00 each in the
capital of the Company credited as
fully paid up for each and every share
allotted to shareholders of the 20
Company from time to time for cash so
that the Permit Holder shall have 50%
of the shares issued SAVE THAT when
200,000 shares have been issued no
further shares shall be allotted to the
Permit Holder under theprovisions of
this sub-section.

4, The Company shall take over the obligation

of the Permit Holder to pay A.E. Schmidt 1% of

the selling price of all ore that may be sold 20
from any portion of the 1,000 acres of Statbe

Land at Bukit Kepong with the following

modifications i~

(1) +the obligation shall be extended so
as to include the said land as defined
in this agreement, and

(2) +the tribute of 1% shall be payable on
the selling price of the ore as shown
in the Company's records.

IN WITNESS WHEREOF the parties hereto have 40
hereunto set their hands the day and year first
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above writtene In the High
Court at
SIGNED by the soid TAN CHOO SEAH 3 Kuala TLumpur
in the presence of i=-
No. 2
guither and
The Common Secol of the said ) Pirzigulars of
KEPONG PROSPECTING LIMITED is tﬁe Statement
hereunto affixed in the presence of Claim
of -
15th July 1960
Appendix B
-~ continued
APPENDIX C Appendix C
STAMP OFFICE Stamp Fee $25.50
14 VITI 60
Tan Chew Seah
KUALA LUMPUR No.33A, Kerbau Road,

Singapore

2nd December, 1953
8d: Tan Chew Seah (in
Chinese)

.A.UE. SChmidt’ Esq.
Chan Wing Building,
Kuala Lunpur.

Dear SBir,

Having rcceived on 25/X1/53 my Prospecting
Pernit No.10/5% over 1000 acres of State Land at
Bukit Kepong, Johore I hereby agree Lo ensure
that you are paid one per cent %ﬂ%) of the
selling price of all ore that may be sold from
any portion of the said land. This is in
payment for the work you have done in assisting
to obtain the Prospecting Permit and any work
you may do in assisting to have mining
operations started up. Please note my change of
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No. 88/60

Sd:

18.

Yours faithfully,

Tan Chew Sesh
(In Chinese).

Penalty under Section 47 of
the Stamp Ordinance of 1949 g25/-

Sd:

Illegible.
DY. COLLECTOR OF STAMP DUTIES

SELANGOR.

No. 3

DEFENCE AND COUNTERCLAIM

IN THE HIGH COURT AT KUATA LUMPUR.

1. The Defendant denies that it is legally
bound to make t0o the Plaintiff the payment
specified in the Statement of Claim or any pay-

ment.

(A) With respect to the Contract in
writing dated the 31st day of July

DEFENCE

1954 -~

(i) The Defendant does not admit the
The said Contract
purports to be executed by the
Plaintiff acting under Power of
The Defendant does not
admit that the said Power of
Attorney authorised the Plaintiff
to execute the said Contract;

(i1)

said Contracte.

Attorney.

The Plaintiff was not a party to

the said Conbract;

10

20

20
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(iii) If the said Contract is valid
(which is not admitbted), the
laintiff is entitled to receive
under it only such payment as
was liable to be made to him by
Tz:1 Chew Seah (or Tan Choo
Sech);

(a) The Defendant does not admit
that Tan Chew Seah was
liable to make any payment
to the Plaintiff;

(b) If Tan Chow Seah was liable to

make any payment to the

Plaintiff, that payment was
1% of the selling price in
the Federation of Malaya of

all ore sold from any porbion

of the 1,000 acres of State
Land at Bukit Kepong less
the usual deductions in
respect of export duty,
steverdoring, lighterage,
and charges of a similar
nature.

(B) With respect to the Contract in

writing dated the 26th day of September

1955 ~
(i) The said Contract is not
adnitted;

(i1i) The said Contract was not
executed in accordance with the
Articles of Associabion of the
Defendant and does not bind the
Defendant;

(iii)The said Contract is void for
uncertainty;

(iv) The said Contract is wvoid for
lack of consideration.

In the High
Couxrt at
Kuala Lumpur
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Defence and
Counterclaim
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20

2e The Defendant admits that it has not
rendered any accounts to the Plaintiff. The
Defendant denies that the Plaintiff is entitled
to accounts.

Je The Defendant denies that it has agreed
under the said Contract of 31st July 1954 to
make the payment claimed or any payment to
the Plaintiff in respect of services rendered
by him to them for work done by him for them.

4, The Defendant says that the said Contract 10
of 26th September 1955 was made at the request

of the Plaintiff who at a Meeting of the Board

of Directors of the Defendant produced the

said Contract without prior notice and

requested that the Defendant entered into it

with him. The intention of the said Contract

was that that part of the Defendant's

obligation to Tan Chew Seah under the said

Contract of 31st July 1954 referring to the

Plaintiff should be implemented by binding the 20
Defendant directly to the Plaintiff,

S5 The Plaintiff was under no obligation to
render any services to the Defendant under the
said Contract of 26th September 1955.

Ge Such work as the Plaintiff performed as

a Mining Engineer or in the capacity which

is described as "consultant" or "Consulting

engineer" was done on his own behalf and not

for the benefit of the Defendant under either

of the said Agreements. 30

7 The work which the Plaintiff did
perform for the benefit of the Defendant was
fully paid for. The payment for such work
was agreed upon between the Plaintiff and
the Defendant and accepted by the Plaintiff
as satisfactory payment for his services.
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8. The Defendant denies that the Plaintiff In the High
rendered any services to it other than those Court %t

in respect of which he was remunerated as Xvala Lumpur
stated in paragraph 7 herein.

No. 2
9. The remedy of the Plaintiff (if any) Defence and
is against Ten Chew Seah or the 3rd parties. Counterclaim
28th July 1960

10. If the Defendant is liable to meke any - continued

payment to the Plaintiff the payment is as
described in paragraph 1 (A4)(b) herein.

COUNTERCEATIN

11. The Plaintiff well knew on the 27th

March 1957 that the Third Parties were agreeing
to take over such obligation with repect

to the payment of 1% tribute as the Defendant
had to him. The Plaintiff was fully

aware of the course of negotiations regarding
this Agreement and was present while the said
negotiations were proceeding.

12. TFrom a date before 26th September 1955
and continuously thereafter until a date
after 27th March 1957 the Plaintiff was
Managing Director of the Defendant.

13, It was the duty of the Plainbtiff as
Managing Director of the Defendant to remind
the Defendant of the existence of the said
Contract of 26th September 1955 and to bring
the existence of that Contract to the notice
of the Defendant's legal adviser who was also
present while the negotiations were proceed-
ing.

14, In breach of the said duty the Plaintiff
failed so o remind the Defendant and failed
to bring the said Contract to the notice of
the legal adviser.
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22,

15. In the premises the Plaintiff is liable
to the Defendant to the extent of any sum

payable to the Plaintiff by the Defendant under

the said Contract of 26th September 1955.
Dated this 28th day of dJuly 1960




No. U In the High
Court at
FURTHER AND BETTER PARTICULARS Kuala Lumpur
OF THE DEFENCE
HE _HIGH COUR ALA T, No. 4
Further and
Better
FURTHER AND BETTER PARTICULARS OF Particulars
THE DEFENCE of the Defence
25th August
1960.

The following are the particulars of the
Defence :

nder ragraph 1 ii},
10 The said contract was not execcuted in

accordance with Articles 10l nor was it
duly authorised under Articles 82 (12)

Under paragraph 4.

The said requcst was made verbally
by the Plaintiff at a Meeting of the Board
of Directors of the Defendant held at the
registered office of the Defendant on
20th September 1955 at 4 p.m.

© Dated and delivered this 25th day of August
20 1960,

I‘To. 5 NO- 5
Amended
AMENDED DEFENCE COoUu c Defence and

Counter Claim

T H QO L
1st March 1961,

DEEFENCTE

1. The Defendant denies that it is legally bound
to make to the Plaintiff the payment specifiled in
the Statement of Claim or any payment.
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(A) With respect to the Contract in
writing dated the 3lst day of July
1954 - _

(1)

(i1)

(iii)

The Defendant does not admit the
said Contract. The saild Contract
purports to be executed by the
Plaintiff acting under Power of
Attorney. The Defendant does not
admit that the sald Power of
Attorney authorised the Plaintiff
to execute the said Contract;

The Plaintiff was not a party to
the said Contract;

If the said Contract is valid
(which is not admitted), the
Plaintiff is entitled to receive
under it only such payment as was
liable to be made to him by Tan
Chew Seah (or Tan Choo Seah);

(a) The Defendant does not admit
that Tan Chew Seah was liable
to make any payment to the
Plaintiff;

(b) If Tan Chew Seah was liable
to make any payment to the
Plaintiff, that payment was
1% of the selling price in
the Pederation of Malaya of
all ore sold from any
portion of the 1,000 acres
of the State ILand at Bukit
Kepony, less the usual de-
ductions in respect of export
duty, stevedoring, lighter-
age and charges of a similar
nature.

(B) With respect to the Contract in
writing dated the 26th day of
September 1055 -

10

20

30
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(i) The said Contract is not admitted; In the High
Court at

Kuala Lumpur

(11) The said Contract was not executed

in accordance with the Articles of

Assoclasion of the Defendant and No. 5
does not bind the Defendant; Amended
‘ Defence and
(1ii) The said Contract is void for Counter
uncertainty; Claim -
lst March 1961
(iv) The said Contract is void for lack of continued

consideration.

2. The Defendant admits that it has not rendered
any accounts to the Plaintiff. The Defendant
denies that the Plaintiff is entitled to accounts.

R The Defendant denles that 1t has agreed
under the said Contract of 31lst July 1954 to make
the payment claimed or any payment %o the
Plaintiff in respect of services rendered by him
to them for work done by him for them.

4, The Defendant says that the said Contract
of 26th September 1955 was made at the request
of the Plaintiff who at a meeting of the Board
of Directors of the Defendant produced the said
Ccontract without prior notice and requested that
the Defendant entered into it with him. The
intention of the said Contract was that that
part of the Defendant's obligation to Tan Chew
Seah under the sald Contract of 3lst July 1954
referring to the Plaintiff should be implemented
by binding the Defendant directly to the Plaintiff

5. The Plaintiff was under no obligation to
render any services to the Defendant under the
said Contract of 26th September 1955,

6+ The Plaintiff was appointed Managing
Director of the Defendant at a Meeting of the
Board of Directors of the Defendant held upon
the 12th March 1955 with effect from the

27th July 1954 whieh was the date of incor-
poration of the Defendant. He was so appointed
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continued:

26.

because of hils knowledge of the affalrs of the
Defendant and hils experilence as a Consultant
Mining Englneer. He was removed from office as
Managing Director at a General Meeting of the
Defendant on 19th May, 1957. The Plalntiff
continued to be a Director of the Defendant untll
2nd August 1959.

T The Defendant, in return for hls services

was paid a salary of $1,000/- from March 1955

unt1l 9th September 1956 and $2,000/- per month 10
from 10th September 1956 up to and including
April 1957. In addlition he received various sums
for travelling and other expenses. During the
period when he was not in receipt of a salary he
was remunerated in the same way as the other
Directors, The sald salary and remuneration
covered all services rendered to the Defendant

by the Plaintiff and was adequate remuneration
therefor.

8. The Plaintiff has rendered no service %o the 20
Defendant since he ceased to be a Director. The
Defendant denlies that the Plaintiff rendered

to 1% any services other than those for which he
was remunerated as stated in paragraph 7. In
particular the Defendant denies that the Plaintiff
rendered to 1t any services in pursuance of either
of the sald contracts of 31lst July 1954 and 26th
September 1955,

9. The remedy of the Plaintiff (if any) is
against Tan Chew Seah or the 3rd Parties, 350

10. If the Defendant 1s llable to make any pay-
ment to the Plaintiff the payment ls as described
in paragraph 1 {A) (b) herein.

COUNTERCLALIM

11, The Plaintiff well knew on the 27th March

1957 that the Third Parties were agreelng to take
over such obligatlon with respect to the payment

of 1% tribute as the Defendant had to him. The
Plaintiff was fully aware of the course of negot-
iations regarding thls Agreement and was present ko
while the sald negotiations were proceeding.
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12. From a date before 26th September 1955 and
continuously thereafter until a date after 27th
March 1957 the Plaintlff was Managing Director
of the Defcndant.

13, I% was the duty of the Plalntiff as
Managing Director of the Defendant to remind the
Defendant of the existence of the said Contract
of 26th September 1955 and to bring the existence
of that Contract to the notice of the Defendant's
legal adviser who was also present while the
negotlations were proceeding.

14, In breach of the said duty the Plaintiff
failed so to remind the Defendant and falled fo
bring the said Contract to the notlice of the
legal adviser,

15. In the premlses the Plaintiff 1s liable %o
the Defendant to the extent of any sum payable
to the Plaintiff by the Defendant under the sald
Contract of 26th September 1955.

p Dated and redelivered this lst day of March
1961.

No, 6

T ——

FURTHER AND BETTER PARTICULARS QF THE
A DED DEFENCH
IN THE HIGH ﬁOURT AT KUALA
L
FURTHER AND BETTER P%RTICUEARS OF
THE A NCH

1. Under parggraph 1(a) (iii)

The particulars of the clrcumstance by
reason of which 1% 1s not admitted that the sald
Contract is valld are set forth in the second
and third sentences of paragraph 1(i) (i)

2. Under paragraph 1(4 111 b
At the Eighth Meeting of the Board of
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28,

Directors of the Defendant held on or about 1lst
March 1956 the Plaintiff stated that he would
accept 1% tribute on the f.o.b. price of the
ore less export duty and the barge contract rate
in settlement of the obligations of the Defendant
under the Contract of 26th September 1955.
On or about 27%h March 1957, in the premises of
the Supreme Court at Kuala Lumpur, during
negotiations between the Defendant and the Third
Partles regarding the take-over by the Third
Parties of such obligations as the Defendant had
to him, the Plaintiff stated to the Third Partles
that the 1% tribute which he claimed %o be
entitled to him from the Defendant was 1% of the
value of the ore at the minehead. The Plaintiff
intended the Defendant and the Third Parties to
act up on these statements and the Defendant and
Third Parties dld so when they entered into an
oral agreement made by the Plaintiff, the
Defendant and the Third Parties that payments 20
thereafter were to be made to the Plaintlff by
the Third Partlies in lleu of the Defendant and
agreed to the terms of paragraph 10 of the
Consent Order made by the High Court at Kuala
Lumpur in Originating Motion No,6 of 1956 wherein
one Lim Nglan Cher was the Applicant and the
Defendant and the Third Partles were Respondents.
2. Unde aragraphs 11 and 1

The negotlations referred to are those
particularized in paragraph 2 herein. The 30
legal adviser was Mr, N.A. Marjorlbanks.

p Dated and delivered this 1lst day of May,
19 1.'
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No. T
REPLY AND DEFENCE TQ COUNTERCLALM
IN THE HICH COURT AT KUALN LUMPUR

Reply and Defence %o Counterclalim

1. The Plaintiff joins 1ssue with the defendant
on its Defence except in so far as the same
consists of admissions.

2. The Plaintiff denies para 11 of the Counter—
claim and states that while consultatlons were
going on in the Supreme Court building between
the parties he was specifically denied

admittance to the place where such consultatlons
were golng on.

3. The Plaintiff admits para 12 of the
Counterclaim. :

L, The Plaintiff docs not admit that 1t was
his duty to do what is alleged in paras 1% and
14 of the Counterclaim and in any event repeats
para 2 hereof,

5. The Plaintiff denles para 15 of the Counter-
c¢laim and states that he 1s not llable to pay
any sums of money at all to the Defendant.

Dated this 22nd day of July, 1961.
e ]

Ng 2 8
AMENDED REPLY AND DEFENCE T0O COUNTERCLAIM

IN THE HIGH COURT AT KUjLf LUNMPUR
AMENDED RupLY AND DEFENCE TO COUNTERCLAIN

1. The Plaintiff joins 1ssue with the def=-
endants on 1ts Defence except 1in so far as the
same consists of admissions,

In the High

Court at
Kuala Lumpur

No. 7

Reply and

Defence %o
Counterclainm

22nd July 1961

No. 8

Amended Reply
and Defence
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claim.

16th July 1962
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1.A. The Plaintiff will contend that having regard
to the Order of this Hon'ble Court dated the

27th day of March 1957 made in O.M. 6 of 1956
which order was made by consent of the defendant
which was a party to the proccedings and which
order provides Inter alia ~

10. The agreement betwecn Kepong
Prospecting Limited and Tan Chew Secah
dated the 31st day of July, 1954 10
whereby 1% of the value of all ore
sold from the mining land 1s %o be
paid by the Company to Mr. A.E.
Schmidt shall be taken over by the
Respondents numberad 1 to 7 and 9
but not 8§ or their nominces and the
Respondents numbered 1 $to 7 and 9
but not 8 shall indemnify Kepong
Prospecting Limited., against all
claims which may be made against 20
Kepong Prospecting ILitd., thercunder.

it is not open to the defendant to allege and
prove on facts, or claim to establish on law that
the agreements sued on were never made or if -
made were wlthout any legal effect.

2. The Plalntiff denles para 11 of the Counter=
claim and states that while consultations were
going in the Supreme Court building between the
parties he was specifically denied admittance to
the place where such consultations were going on.

%, The Plaintiff admits para 12 of the 30
Counterclaim.

4., The Plaintiff does not admit that 1t was

his duty to do what 1s alleged in paras 13 and 14
of the Counterclaim and in any event repeats

para 2 hereof.

5. The Plaintiff denles para 15 of the Counter-
claim and states that he is not liable to pay any
sum of money at all to the defendant.

Dated this 23rd day of July, 1961,
Dated this 16%th day of July, 1962, Lo
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No._9 In the High

DEFENCE FOR THE 2ND, 3RD, 6TH AND 8TH I%OU? %t
THIRD PARTIES uala Lumper
No. 9

- IN 'I‘IE*J“HIQi CQURT AT KUALA LUMPUR
T——— ‘ Defence for

Defence for the 2nd, 3rd, 6th and 8th the 2nd, 3rd
_Third Partiles _ .. 6th and 8th
Third Partiles

PURSUANCE OF THE COURT ORDER  DATED
MW ?ggZAugu st

1. These 2nd, 3rd, 6th and 8th Third Partles
deny that the fAgreement dated the 31st day of
July, 1954, and purporting to have been made
between the Defendant and the said Tan Chew
Scah was a valid and enforceable agreement.

2. The sald agreement of the 3lst day of July,
1954 was made by the Plaintiff without %the
authority of the sald Tan Chew Seah.

3. Alternatively if contrary to the contention
of these 2nd, 3rd, 6th and 8th Third Partles it
be held that the Plaintiff was held out by the sald
Tan Chew Seah as having authority to cnter into
the sald agreement of the 31lst day of July, 1954,
the Defendant had notice of the Plaintiff's lack
of Authority by reason of the facts that the
Plaintiff was a director of the Defendant and
signed the sald agreement on behalf of the
Defendant well knowing that he had no authorlty
to do so.

4, In the further alternative if contrary to
the contention of these 2nd, 3rd, 6th and Oth
Third Parties it be held that the sald agreements
of the 31st day of July, 1954, was lawful and
enforceable they will say that the Plaintiff not
being a party thereto had no rights or clalms
thereunder against the Defendant. Alternatively
the Plaintiff ccased to render scrvices %o the
Defendant after the 27th March, 1957 and 1s not
entitled to claim commission thereafter,

5. In the further alternative the Plaintiff
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Defence for
the 2nd, 3rd
6th and 8th
Third Parties
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continued

32.

on or about the 1st or 2nd days of March 1956 at
the Eighth Meeting of the Board of Direagtors of

the Defendant stated that he would accept one
percent tribute on the f.o0.b. price of the ore

less export Auty and the barge contract rate in
settlement of the Defendant's obligation (which

is denied) under the agreement between him and

the Defendant dated the 26th day of September

1955, Thereafter the Plaintiff signed the

Minutes containing the sald statement and further 10
entered into a wrltten agreement recording the

sald statement. By the said statement the

signing of the said Minutes and the sald agreement
and each of them the Plaintiff 1s estopped from
denying the effect thereof; alternatively the same
was an accord and satisfaction whereby the
Plaintiff is precluded from clalming commlssion

of one percent of the selling price of the ore

from the Defendant.

6. These 2nd, 3rd, 6th and 8th Third Parties 20
admlt Clause 10 of the Order of Court dated the

27th day of March, 1957 and made in Kuala Lumpur
Originating Motion No. 6 of 1956 but in and

by reason of the foregoing these 2nd, 3rd, 6%th

and 8th Third Parties deny that they are under

any liabllity to the Defendant thereunder. In
addition these 2nd, 3rd, 6th and 8th Third Parties
will rely on the Defendant's matters of defence

in resisting the claim of the Plaintiff,

< Dated and delivered thils 6th day of August, '30
1962,
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No, 10

T S—

REPLY BY THE_DEFENDANT TO THE DEFENCE
FOR _THE 2ND, 3RD, OTH AND OTH
T T

I THE HIGH COURT OF KUAL LUMPUR

REPLY BY THE DEFENDANT TO THE DEFENCE
FOR THE 2ND, 3RD, 6TH AND 8TH
THIRD PARTIES

1. The Defendant joins issue with the Third
Parties on their Defence,

2. On 27th March 1957, the Defendant agreed %o
grant a mining sublease to the Third Partles

or thelr nominees. The tribute to be pald %o
the Defendant under the Sublease was agreed at
$2,.70 per ton. This figure was agreed on the
understanding that the Third Parties would take
over the payment of 1% tribute to the Plaintiff,
These arrangements were embodied in the Court
Order dated 27th March 1957 which was made by
consent, In the premises, the Defendant says
that the 2nd, 3rd, 6th and 8th Third Parties are
estopped from denylng the validity and enforce-
ability against them of the sald agrcement of
31st July 1954,

3. By virtue of the sald Court Order, alternative~

ly, by virtue of an oral agreement made in or

about March 1957 between the Plaintiff, Defendant

and Third Parties whereby it was mutually agreed
that the Defendant's obligations under the
contract of 31st July 1954 and 26th September
1955 should be taken over by the Third Partiles,
the Third Partics are estopped from denying
1iability in respect of the payment of the 1%

tribute referred to in the sald agreements to the

Defendant or the Plaintiff,
Dated thils 14th day of August, 1962.

In the High
Court at
Kuala Lumpur

No.1l0

Reply by the
Defendant to
the Defence
of the 2nd,
3rd, 6th and
8th Third
Parties.

14th August
1962,
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No. 11

T EETTa

FURTHER AMENDED DEFENCE
IN_THE HIGH CO _KUALS LUMPUR

FURTHER AMENDED DEFENCE

" 1. The Defendant denles that it 1s legally

bound to make to the Plaintiff the payment
speclified in the Statement of Claim or any

payment.

(A) With respect to the Contract in writing
dated the 31lst day of July 1954 - 10
(1) The Defendant does not admit the

(11)

(111)

sald Contract. The sald Contract
purports to be executed by the
Plaintiff acting under Power of
Attorney. The Defendant does not
admit that the sald Power of
Attorney authorised the Plaintiff to
execute the sald Contract;

The Plaintiff was not a party fto
the sald Contract; 20

If the sald Contract is valid (which
is not admitted), the Plaintiff

1s entltled to recelve under 1t only
such payment as was llable to be
made to him by Tan Chew Seah (or
Tan Choo Seah);

(a) The Defendant does not admit

that Tan Chow Seah was llable

to make any payment to the
Plaintiff; 30

If Tan Chew Seah was liable %o
make any payment to the Plalntiff
that payment was 1% of the
selling price in the Federation
of Malaya of all ore sold from
any portion of the 1,000 acres of
State lLand at Bukilt Kepong less
the usual deductions iIn respect

(b)
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of export duty, stevedoring,
lighterage, and charges of a
gimilar nature.

In the High
Court a%
Kuzla Lumpur

(B) With respect to the Contract in writing No. 11
- dated the 26th doy of September 1955 ~ Further
amended
(1) The snld Contract ls not zdmitted; Defence -
- 14th August
(11) The said Contract was not cexccuted 1962
. in accordance with the Articles of continued
Assocliatlion of the Defendant and
does not bind the Defendant;
(111) The said Contract 1s void for

uncertainty;

(1v) The said Contract 1s vold for lack
of conslderatlion. :

The sald Contract dated 3lst July 1954 and
the sald Contract dated 26th Scptember 1955
or, alternatively, the first said Contract
or the second sald Contract were discharged
as against the Defendant by novation with
the Plaintiff's consent by virtue of
paragraph 10 of the Order of this Honourable
Court dated 2Tth March 1957 and made in
Originating Motion No.6 of 1956.
Alternatively, both the said Contracts or
the said first Contract or the said second
Contract were impliedly discharged by virtue
of an oral agrecment made in or aboubt March
1957 between the Plaintiff, the Defendant
and the Third Parties whercby it was
mutually agreed that the Defendant's obli-~
gations thercunder should be taken over by
the Third Parties.

(c)

2. The Defendant admlits that 1t hos not
rendercd any accounts to the Plzintiff.
Defendant denlcs that the Plaintiff is
entltled o accounts.

The

3. The Defendant denles that 1% has agrecd
under the sald Contract of 31lst July 1954 to
make the payment claimed or any payment to the
Plaintiff in respeet of services rendered by
him to them for work donec by him for them.
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36.

L,  The Defendant says that the sald Contract of
26th September 1955 was made at the request of

the Plaintiff who at a Meeting of the Board of
Directors of the Defendant produced the said
Contract without prior notice and requested that
the Defendant entered into it with him. The
intentlon of the saild Contract was that that part
of the Defendant's obligation to Tan Chew Seah
under the sald Contract of 31lst July 1954
referring to the Plaintiff should be implemented 10
by bindling the Defendant directly to the Plaintiff.

5. The Plaintiff was under no obligation to
render any services to the Defendant under the
sald Contract of 26th September 1955,

6. The Plaintiff was appointed Managing
Director of the ‘Defcndant at a Meeting of the
Board of Direcctors-of the Defendant held upon the
12th March 1955 with ceffect from the 27th July
1954 which was the date of incorporatlion of the 20
Defendant. He was so appolnted because of hils
knowledge of the affairs of the Defendant and his
experience as a Consultant Mining ZEngineer. He
was removed from office as Managing Dircctor at

a General Meeting of the Defendant on 19th May
1957. The Plaintiff continued to be a Director
of the Defendant until the 2nd Lugust 1959.

T ;'The Defendant, in return for his services

was paid a salary of $1,000/- from March 1955
until 9th September 1956 and $2,000/~ per month 30
from 10th September 1956 up te and including
April 1957.. In addition he received varlous sums
for travelling and other expenses. During the
period when he was not in receipt of a salary he
was remunerated in the same way as the other
Directors. The said salary and remuneration
covered all services rendered to the Defendant
by the Plaintiff and was adequate remuneration
therefor.

10
8. The Plaintiff has rendered no service to
the Defendant since he ceased %o be a Director.
The Defendant denies that the Plaintiff rendered
to 1%t any services other than those for which he
was remunerated as stated in paragraph T. In
particular the Defendant denies that the Plaintiff
rendered %o it any services in pursuance of elther
of the said contracts of Zlst July 1954 and 26th
September 1955.
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9. The remedy of the Plaintiff (if any) 1s
agalngt Tan Chew Seah or the Third Partiles.

10, If the Defendant 1s llable to make any
payment to the Plaintiff the payment 1s as
described in paragraph 1 (A) (b) herein,

COUNTERCLATIM

11, The Plaintiff well knew on the 27th March
1957 that the Third Parties were agreeing to take
over such obligation wilth respect to the payment
of 1% tribute as the Defendant had to him. The
Plaintiff was fully aware of the course of
negotiations regarding thls Agreement and was
present while the sald negotiations were
proceeding,

12, From a date before 26th September 1955 and
continuously thereafter until a date after 27th
March 1957 the Plaintiff was Managing Director

of the Defendant.

13, It was the duty of the Plaintiff as
Managing Director of the Defendant to remlnd the
Defendant of the existence of the sald Contract
of 26th September 1955 and to bring the existence
of that Contract to the notlice of the Defendant's
legal adviser who was also present whlle the
negotliatlions were proceedlng.

14, In breach of the sald duty the Plalntiff
falled so to remind the Defendant and failled to
bring the sald Contract to the notice of the
legal adviser,

15. In the premises the Plaintiff ls llable %o
the Defendant to the extent of any sum payable

In the High
Court of
Kuala Lumpur

No, 11

Further
Amended
Defence
14th August
1962 -
continued
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In the High to the Plaintiff by the Defendant under the sald
Court of Contract of 26th September 1955,
Kuala Lumpur
No. 11 Dated- and- redellvered this lst. day-.of. March
Further 1961,
Amended
Defence - Dated and redelivered this 14th day of
142h August August 1962,
1062 -~

continuwed.
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No., 12
[OTES COF EVIDENCE OF HASHETII J.

DEFEIDANT 'S EVIDINCE

(i) WILLIAM VICTOR SYIES

D.W.l. William Victor Synes a/s in English.
Asst. Warden of liines, Johore.

I have in ny chorge the records relabting
to the mine at Bulit Kepong. P.P.N0.10/5% was
issued on 25.11.53. Delay in starting work was
due to security problem and formation and train-
ing of the guard. Clearance was finally given
on 28.6.,54. The district war erecutive
committee gave permission for an armed guard and
in effect thus allowing prospecting to begin.

On 30.,6.,54 the Warden of IMines Johore gave
permigsion to prospects by nitting. There
would be no prospecting prior to thatb. The
permit No.l/54 was issued on 8.6,54 to Tan Chew
Seah care of A.BE. Schmidt (pltf). 4 letter was
received by the Warden of liines Johore on
15.6.54 from pltf. to say preliminary field
observations had been carried outb.

by the Warden of IlMines Jolhiore ‘o say that
prelininary operations in the Bukit Kepong area
held under pernit No.l1l0/53 commenced early last
month. Cn 10.8.54 pltf. wrote to the Warden
of Mines to say that approximately 40 men were
emnployed at Bukit Kepong. On 17.9.54 pltf.
again wrote to Warden of IMines forwarding a
report on the prospecting carried out btogether
with the plan showing the positiomns of the pits
exanined., At that time considerable delay was

apparent with regard to this permit because they

could not have sccurity guard. Final clearance
for the guard had to be obtained from the
Director of Operations, in K,L. I cannot say
about the degree of terrain.

CROSS--IIAIITIED BY PLATIITIFR

XXN. by Ramani. I was not personally in
charge of the [Mines Department at that time.
What I have started I have called for the
records, What I have given is in respect of
P.P.10/53. Fron the departnental view we bThen

A letter was
sent to the principal geologist in ,L. on 15.8.54

In the High
Court ab
Kuala Lumpur

No,.,l1l2

Notes of
Evidence of
Hashinm J.

Defendant's
Evidence

12 (i)

Willianm
Victor

Symes

Esxranined

Cross-~
examined by
Plaintiff




In the High
Court at

Kuala Lumpur

No.12

Hotesg of
Evidence of
Hashin J.

e e—

Defendant's
Evidence

12 (1)

Willian
Victor
Symes

Cross-
examined by
Plaintiff
continued

40.

waited for the mine to start work. Permit 1/54
was only a permission for carrying out pitting
1n respect of P.P.No.10/53% under the rules and
egulations of the Mines Enactnent. P.L.1/55
was issued on 4,4.55. It was applied for on
18.9.54. The area in respect of P.L.1/55 is
740 acres. A plan was forwarded to Warden of
Mines Johore showing the prospecting carried oubt
under P.P.10/53, P.P.3/55, P.L.1/55 and P.L.3/55.
On 15.3.,55 pltf. sent a report of prospecting in
respect of P.P.10/53 & P.P.3/55. First report
contained 57 pits with regard to p.p.10/53% and
second report contains both of 10/53 and 3/55
the number of pits would be more than 57.
cannot say exactly how many because the report
is in my files. Part of this area falls within
the Malay Reservation, Bukit Kepong Malay
Reservation. One day after 5.9.55 the Warden of
Mines received a copy of an application for a
nining lease over a total area in respect of the
2 DsDSe. Results of prospecting submnitted by
permit holder together with the plan of any area
prospected are kept under confidential cover in
the Mines Office concerned and are not kept in
open. files. I have not got a document dated
5.9.54 vith me to-day. It will be in the con-
fidential file. According to my file it would
appear that on 24.11.55 a further pitting report
with log sheets was sent to the Warden of Ilines,
Johore. The last sentence in the letter dated
24,11.55 is "the worlking is stlill proceeding"
referring to prospecting work. [ﬁooney rcquests
Court to note that witness is being examined from
the voluminous correspondence between the deft.
company and the Mines Department which appears to
be in the possession of the pltf. including
prospecting plans. ITone of this correspondence
and none of these plans arc disclosed in
pltf's affidavit of documentsL7 I am shown a
prospecting plan. I would presume that a plan
of this type would be submitted to show the
position of the pits dug. (1/D6). I have an
extract from the C,L.I's file dated 10,12,.55 to
say that the executive council has approved the
2 mining leases. Any information with regard
to how the security problem could be solved
before 28.6.,54 would be with the D.W.E.C. or
C.P.O. I did not intend to suggest that
because pltf. could not produce a security guard
that clearance was not given until that date. I
am not familar with this area. I can only
say that the security position was bad.
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CROSS~ELAILOTED BY THIRD PARTIES

X, by IMurphy. The last communication from
Kepong Prospecting is dated 31.5.59. All
the letters fron Lepong Prospecting to which
I have becn reforred by Mr. Ramani arc signed
by various pecoplc and not by any one particular
person. The chon is the signature. Pltf,
signed nmost of taen. I see a large number
of plans similar to 1D6. I cannot say
whether one partlicular person drew such

plans outside our department. We have a
tracer to draw the plans.

RE-TZANTIED

Re~-n. Pitting is reclatively sinplc depend~
ing upon hardncss of the ground. I an
rcferring to the physical act of digging a
trench. Planning for »itting can be
difficult depending upon the arca. The
prospecting arca of P,P.10/53 is 1,000

acrcs. The area in respccet of the 2 mining
lecases were igsued in L.496 is 875 acres

2 roods O poles. In M.L. 495 ig 760 acres,
total appro:inately 1635 acres.

(By consent witness i1s released from
further attendance).

12. (ii) WILLIAM ROBERT HUSSAY

D.We2, William Robert Hussay a/s in English;

I have been a Mines manager on 3 mines.
I am now a consulting engineer.
enployed as a rcsident engineer with the deft.
mining, Kepong FProspecting Co.
mine at Bukit Kepong.

I was formerly

This was at their
I was thereafter employed
by the Kepong Mines Litd. as resident cngineer and
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nines manager at Bukit Kepong. I first saw
Bukit Kepong during the X'Mas polidays in
December 1956. I walked over the area. There
was a narrow Jungle track from the Bukit Kepong
Village to the proposed mining area and I
noticed it was virgin Jjungle and a few tracks
and rentices led to the pitting that had been
excavated to reveal the iron ore deposits. The
pitting was not of the same age. A few of the
pits had green moss on the sides of pits. I 10
have seen a Japanese document and its trans-
lation in pltf's office. It would appear from
the document that a Japanese party had come from
Siam to Bukit Kepong round about 1928 and had
found iron ore a few fcecet under the top soil.

It did not give any technical data beyond that
some ore was so many feet underncath the top
soil. I would estimate that for the initial
work involved $2,000 or $2,500 per month would
be a reasonable fee. I mean in the prelininary 20
work. Thereafter between g500 and 1,000 a
nnonth as a visiting consultant. The work
involved in preliminary work prior to estimating
the actual ore deposits and capital expenditure
involved in opening that particular mine and
estimating the financial return for the capital
expenditure which has been expended entails
considerable work and responsibility and
technical knowledge is very considerable, I
look at p.l in D5. To acquire a knowledge on 30
this "report of prospecting up to date" would
require approximately 2 months, visiting the
area, compiling statistics from the field
workers. The digging the pits is included in
the 2 months.

CROSS-EXAININED BY PLAINTIFE

XXN. by Ramani. Pltf. is a very well known
consulting engineer in lalaya. I have no
experience of this country beforc the war, but
after 1945, Pltf. is considercd as a 40
consulting engineer with a high reputation.

When I started work there as resident engineer
in December 1956 and most of the prospecting had
been completed. P1tf. was the chief engineer.
I was paid 2,000 as resident engineer and
travelling expenses. At that time I was living
in K.L. when I was employed by Kepong
Prospecting. I carried on until March 1960.
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My salary went to 22,400 per month with free In the High
accommodation with a bonus of 5 cts. a ton on Court at

production. Aftcr Kepong liines took cover pltf.
was for some btime consulting enginecr for the
Kepong liincs. I knew pltf, was doing it for a
nominal fce. I do not know how much it was.
P1tf. spent many hours with ne when he was
consulbing engincor for Kepong lines planning the
nincs schene, P1tf. was the chief enginecr for

Kuala Lunpur

o .12

Notes of
Evidence of

a short period for Lopong Prospecting., P1tf. Hashinm J.

was giving his best vhile I was working with him.

It was to his interest to give his best as he had

a lot to gain by itv. I would not agree that in Defeondant's

Decenber 1956 there was any extra work to do Twvidence

except to dig a few trial pits for the Japanese

orc buyers who visited the area. There were

nany pits at Bukit Pasol but I cannot say how 12 (ii)

nany. All the nining at this particular nine

was basically casy but the jungle present the Jillian

problen and it was a very bad bandit areca. In Robert

1954 it was even worsc. ilussay
Cross-
Iyraninced
by
Plaintiff
continued

CROSS~E.IAITITED DY TIIRD PARTITS Cross-

N, by Murphy. L was not brought in by »ltf.

I answored an advertisenent and was intcerviewed by
pltf. It was on pltf's recommcndation I got the

Jjob. I got the job in October 1956. I do not
have any cngincering gqualification. In 1957 T

Bxamined by
Third Partie

St

started working for Kepong Mines and pltf. was the
consulting cnginecr. I do not know »ltf, was
getting 2300 a month. During the period May 1957

to December 1957 when we were both working for Kepong
Mines pltf. advised on the levels and the positioning
of the washing plants, the best arca to work in
which would give the quickest return on the ore and
gencrally advised ne on the equipment. Pltf. did
not come to Bukit Kepong except on 2 occasions but

I had contact with him in K,L, in his offiec. I
could not have called on him more than 6 tines. I
would stay for dbout an hour on each occasion. That
would be the sum total of his work. I would expect
him to be paid norc than that. Pltf. was there to
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do morc if I wanted him to do more. The
washing plant plans had been partially
prepared by pltf. prior to our both joining
Kepong lMines., I was trying to get the
washing plant plans from pltf., during that
period of 7 months. Plans were not
complete. I got the plans roughly in
December and when I got them they were not
complete. My nain concern at that time
was not to get the plans for the washing 10
plant but to build 10 miles of road. The
only thing pltf. was required to do was bo
provide the plans for the washing plant.
Pltf. was also to assist me in locating 168
owners of small rubber estates to whom we
had to pay compensation for destroying the
rubber trces. I asked him to do this not
because he was the consulting engineer but
he knew the people in that areca.

Adjourned to 2.30 pem. 20

Sd. M.M. Hashin
18.3%,63
Court resumes Parties as before.

D.W.2. William Robert Husscy (on former oath)
states in English:-

aXlN. by Murphy continues.

I thought pltf., was the best man to
contact the smallholders becausec he had becn
in the district and knew the people for many
years. The road was approxinately 7 miles. 50
The first 3 miles is a reserved road owned by
the State of Johore. Cn the contrary the
first 3 miles was the problem. The small
holders had encroached on the first 3 milcs
with rubber and fruit trees. They got 24/~
per tree as compensation. The 168 pcople
had encroached on the first 3 miles. The
next portion after the first % miles was
owned by the Sng estate and other small
holders. The Sng estate was not to iy 40
Inowledge owned virtually by the company.
P1tf. put me into contact with some of the
owners near Malacca. Pltf. put in contact
with one of the Directors of the Company.
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P1tf. gave ne advice as to where to go to contact
gsone of the owners. The last 2 and not norc

niles was virgin forest. I got part of the
washing plant »nlan in December, Pltf. did not give
me the whole plan because the mechanical drive was
rather complicated and to ny Imowledge was never
finalised. Ir, Vilkins drcw a plan on ny
recormendation over the belephone and pltf. was
going to be disnissed as the consulting engineer.
That plan wes eventually sent to me by the new
consulting enginecr that was engaged who was IMr.
J.P. Wilkins, Iph. To my best of recollection I
got the plan in February or April 1958. Mr. Chang
cane up to sce me abt Kepong and very often I went

to see pltf. at K.L. with Chang. On every
occasion Chang asked pltf, for the plan of the
washing plant. Personally pltf. was not in the
best of health at that tine and conveyed 1t to us
and possibly the drive was very complicated and it
would have taken pltf. a rnuch longer time than
Chang and I could afford. The oxpenses at ny level
were running at 215,000 a nonth and the conpany
could not do any nining because the washing plant
was not rcady. Wilkins produced the plan within

2 nonths. The plant has worked effectively as

any ovher washing plant. Chang consulted nc and

I agrecd Chang had to get sonebody elsc to do the
plan of the washing nplant. I ann shown a copy of a
letter from Kepong Mines to pltf. terninating his
services. I kmew that letter was going to be sent
as I had been consulted about it. I agree that
pltf. has not nining enginecr's gqualification.
Pogsibly pltf. could not draw up the washing plant
plan becausc he does not posscss a mnining engincer's
qualification. I do not agrec pltf. has not the
ability to produce such a plan. I have a grecat deal
of practical ecxpericncc. I believe Chang was a
Dircector of Kepon:, Prospecting in Deccmber 1956. liy
job at that time was to find out the cost of new
and second-hand cquipnent. o practicel work was
done at that time. When I did start it was in
connection with the construction of the road as I
was a constructional engineer in the arny. It was
after production that they brought in George Yipp.
Wilkins was the consulting engineer since January
1958. I was asked to hand over to George Yip» on
10.3.60 but Tipp had arrived previously. PLtf. was
a sick men between December 1956 to May 1957. P1tf,
did not do eanything during that period other Than
writing a lettoer or notb. I was also unable to do
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any work because of the case pending
against Kepong Prospecting. During
the whole time I was there pltf. did
practically nothing.

No re-Xn. by M.

(Ramani submits that we seem %o
get away from the action. Nothing to
do with pltf's work.

Witness released.)

12 (iii) - JOEN P. WILKINS.

D.W.%3. John Puddicombe Wilkins a/s in
Englishs-

Consulting Mining Engineer with an office

in Tpoh.

I am a qualified mining engineer. I
obtained my qualification at the Cranborne
School of Mines. I have been a mining
engineer since 1937. I have practised ny
profession in Thailand Sierra ILeone and
Malaya. 1 have been practising as a con-
sulting mining engineer in Malaya since 1955,
I an familiar with iron ore agrecment between
prospectors and miners. I have not come
across a 1% tribute arrangement in these
agrcenents. A percentage tribute arrange-
mnent is cormon in tin agreenents. We do not
have a percentage tribute in iron ore agree-
nents because iron ore 1s based on the cost
per ton. In a tin agreement the tribute is
based on a percentage of the final cost. The
cost of tin is quoted on the tin market and
certain percentages are deducted by the
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Governnent for duty purwosec assay chorges and
snelting charges and percentages due o tribubtces
and the bolence is paid to the niner or firn. As
far as iron orc is conccrned the tribute is
nentioned in so nany dollars and cents per ton.

I an shown p.l of D.5 -~ "rcport on prospecting to
date". (Witness rcads it to hinself.)

Zn. continucs. The calculations there are falrly
simplc. Therce is a rcfercnce to assay value.
The assay could be done by a nining engineer. It
igs normally not done by hin. Thiere is a rcefcerence
to the cstimated cost of production. This would
take roughly a fortnight to do. After the arca
has been inspected to ascertain transport facilities
and other factors one should be able to roughly
estimate the capital required. The cstinated cost
of production is a separate operation from the
estimatc required of capital rcquirenent. It would
take roughly 2 wocks to cstimate the capital.

These two wecks would overlap the 2 weeks required
to estimate the cost of production. I have acted
as consultant for Kepong Ilines since Jan. 1958.
My remuncration is 8500 per nonth. I an in a
position to asscss approxinately what had been done
before iy arrival. The previous consulting
engineer had done considerable work in furthering
the floatation of the ninc as a nlning unitb. A
reasonable nonthly fce for that work would in ny
opinion be apvrozinctely 21,000 depending upon the
anount of time he spent on the Job. I don't charge
by the hour but I charge by the day wvhich is £100/-
a day. I inercased te 2LO0 a day since 1959.

his would be a rcasonable average rate depending
upon the sizc of the office.

Adjourncd to 1C a.ii. on 19.3,63.

Sd: M.l. Hashin
18.3.6%.

19th March, 1963

Court resuncs. Parties as before.

D.W.3.
English:-

John P. Wilkins (on former oath) states in

ST oo CROSS-FLAIITEED PY PLATHTIFE

AL, by Ramani. When one uses the word nining the
nornal accepted necaning is nining underground such
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as nining coal by sinking shafts tunnecls and
things like that. Tin nining in this country
with the exception of one underground mine can
be termed surface or alluvial mining. The
training at Cranborne School, the enphasis is
on underground nining but it is also includes
alluvial mining. Alluvial nining requires
skills of a structural, a bit of electrical
and mnechanical engineering. Tribute is noney
paid by the niner based on his production to
the lessor of the nining lease. Tribute in
respect of tin nining is of the value and
guantity of the tin ore. I agrce there is a
local market for tin. I agree there is no
local narket for iron orec. The tin buycr or
smelter pays the export duty. The export duty
is royalty paid directly by the snmelter to the
Govt. In tin it excludes the value of the
export duty. With iron ore it may be on the
same principle depending on the agrecment nade
between the mining lease owner and the miner.
The term F.0.B. value does include export duty
in the case of iron ore. The value is
dependent on the F.0.B. price which includes
the dubty in respect of iron ore and in the
case of tin it is deducted at source by the
snelters. Tribute is based on the under-
standing that the final rate payable on the
F.0.B. price. I am shown D.5. p.l "report

on prospecting to date'. When T said yester-
day it was fairly simple I meant the
calculations were simple to arrive at the
figures quoted at ».1l of D.5. Material for
the calculations nust be obtainecd. I rcad

at p.l. "Bukit Nanong Besar -~ 30 acres -
1000,000 cu,yards 250,000 tons". Prelininary
work nmust be done in prospecting to obtain
these figures. The area has got to be
prospected by pitting to obtain the depth of
overburden and the depth of iron ore and

also the acreage. Pits measured by dropping
a tape ncasure from the surface to the bottom
of the overburden and from that point to the
bottom of the iron orc. Each pit has been
neasured and recorded. When the iron face

is finished the pitting stops. Work of
pitting is supervised by the kepals or ‘the
clerk in charge in the field who rccords the
information for final inspection by the
engineer in charge or other appointed agent.
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After ncasurcnents are taken the nosition of
the pits are rccordcd on a plan. Sariples
arec taken for recording the conbtents of iron
ore. When all these things are done the
calculation port is compiled in the office of
the consulting enginecr.

CROSS-EZAMIVED BY TIIRD PARVIES

XXM, by Murphy. One computes every pit and records
The depth of iron ore and then averages the depth of
bed and the quality of the whole lot. It is
usuwally done by the engineer. All the work at the
field should be inspected by the person who signs
the rcport. At tines it is difficult to get the
figures becausc the field workers have to wade
through swanps. Apart fron the physical difficulty
there is not nuch nental difficulty provided the
person who signs the report knows what he has to do.
These calculations can be made by a knowledge of
arithnetic and not nccessarily by an engineer. I
did a drawing for the washing plant in 1958. I was
asked to do it in January and I produced it I think
in llarch. I dic¢ not get the help of any plan fron
pltf. D.i.2 told me what the area was like. I
put up the actual drawing of the plan unaided.

There was a drawing of a rotating scrcen which was
not cornpleted and I saw an incomplete trommel at the
foundry. Mot practical to completc the washing in
accordance with the drawing of the tromnel which T
saw. As it was only half a plan I could not answer
to the guestion whether any competent engineer

would draw such a plan for this particular washing
plant Fron the half plan and the tromnel which I
saw I would have sonc idea as to the type of washing
plant conternplated by the engincer who prepared that
plan. I do not consider that such a machine
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contenplated by that engineer would be
suitable for the purpose. I deal with
similar types of nachines at Cranborne
School of Mines. I would have expected
sonething bebttcr from a competent nining
enginecr.

No re-Xn.
(Ramani once again protests to waste

of time. Issuc not the capability of
pltf. Noted. Case proceeds.)

12 (iv) -~ HEW KIANG MAIN

D.W.4. Hew Kiang Main a/s in Englishi-

Qualified Accountant. I an an associate
of the Australian Society of Accountants. I
aml a partner of Hew & Co. public accountants.
My company is the secretaries of Kepong
Prospecting Litd. I have in my custody a
ninute book of Kepong Prospecting Ltd. topether
with the Menorandum and Articles of Association
of Kepong Prospecting Ltd. I have also in nmy
custody minutes book No.2 with a copy of the
Anmended Memorandum (adnitted D7 and D8
respectively). I have also in ny custody
journal, ledger and cash book. (Adnitted D9,
D10 & D11l respectively). I have exanined
D9, D10 & D11 and I have nade extracts fron
these books. I produce the extracts
(admitted D9A, D1OA & D11l4).  The cxtract
from D9 refers to enbries of the accounts of
pltf. with Kepong Prospecting ILtd. D1CA recfers
to a copy of the pltf's current account with
Kepong Prospecting Ltd. D11A refors to
payments by cheques made by Kepong Prospecting
Ltd., to pltf. DSA is connected with D1OA.
D9 is used to record entries before posting
to D10O. D11A records entries in the cash
book before posting to the ledger. According
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to D1lA the total under the columm salarics and
wages anounts to $23,666.66. In addition in
D10A on the right hand side of the account
ageinst the datc Decoember 31lst 1955 therc is an
entry for salary for licrch to Deccmber 1955 for
$10,000., Thereforc the total salarics paid to
pltf. is 235,666.66. The tobal expenses paid
to pltf. ancunted to $11,250.19 covering period
July 1955 to aApril 1957. There is another
$1,000 advanced by Chua EKen San, Chairman of
the Kepong Prospecting Ltd. to the pltf.

CROSS~-FE:ANINED BY PLATNTIFE

34N . by Ramani. D10 is a full copy of pltf's
current account. DOA & D11A arc cxtracts of
cuntries only in respect of pltf. There ore no
entrics relevant to pltf. in the Journal D9
before October 31lst 1955,

(Ranrani applics that hie be allowed to
cross-cxanine at a later date after studying D9,
10 & 11 - granted).

No gucstions by Murphy.

No Re-~in.

12 (v) - CHUA LWANG SCNG

D.W.5. Chua Xweng Song a/s in English:-

1 an the nmanaging dircctor of Kepong
Prospecting Ltd, the deft, company. I have
becn a dircctor of this conpany since it began.

I ceased to bo a dircctor on 5.9.56 when the
third party were controlling the comnpany. I
becanec a dircctor again in lMarch 1957 iumediately
after the consent ordcr. P1tf, was chairnan and
nanging dircctor of Kepong Prospecting Ltd. from
the beginning i1l 1.10.56. Cn 1.10,56 pltf.
ccascd to be the chairnan bubt renained nanaging
dircetor till 19,5,57. I look at page 13 of

P1. (Witness rcads the portion narked in blue
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pencil by me.) I now look at D5 p.3. (Witness

reads the portion at the botton marked in blue
encil by me.) I now look at p.33 of Pl.
Witness rcads portion marked by nc in blue

pencil.)  Pltf. was appointced nanaging

dircctor of the mining due to his knowledge of

the affairs of Kepong Prospecting Ltd. and also

in his capacity as an enginecr. I look at F1
page 14 - "adoption of agreement". I look at
D5 p.5 - "provisions of staffs". I think the

pltf. hinself suggested that he should get a
salary. I think it was the pltf. again who
suggested the anount. I think the pltf. nust
have suggested the date as to the cormencement
of his salary. Pltf. was not paid any salary
before because the company had no noney at
that tine. The conpany had very little noncy
on 4.7.55. It was not in a position on
4,7.55 to pay pltf. g1,000 a nonth. The
guestion of salary was raised by the pltf.

hinself at this neeting of 4.7.55. I look at
p.3 of D.5 "future action'. I now look at
p+4 of D.5 "proposed trip tc Japan'. As far as

I know the cost of a lst class return trip to
Japan at that time was about B81,000. I look
at p.29 of P.l "appointment of Chief Ingincer".
Pltf's salary was incrcased to $£2,000 with
effect fronm 10.9.56 as the result of the

rcsolution passed at the meeting of 5.9.56.

The company was incorporated on 27.7.54. There
was very little work going on at Bukit Kepong
in 1954 because of the energency. Kepong was
a very bad bvandit area at that tine. Besides
the emergency there was no other reason why
no work was done there. At that tine in
1954 the company definitely had not enough
funds to start nmining operations. Ve were
always short of noney to pay the security
guards up there. During thesc six months in
1954 after the company had been formed the
pltf. had never visited the nine. I look ab
p.21 in P.1 "finance." I recollect this
event. At that time ny father was trying to
ask his friends to subscribe to the company's
capital and it was found that 1% tribute
payeble to pltf. was not welcome by ny
father's fricends. So I was instructed to
attend this mecting to convey that inforn-~
ation and to request the pltf. to reduce

that 1% tribute so that it could be norc
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attractive, I look at p.23 in P.1l. "finance"
(rcads). It is corrcct to say therc was no noney
coning to the company at that tine. The
principal single iten of cxpenditure of the conpany
at that tine wog salary duc to pltf. The cntry of
the third party into the company led to proccedings
in Court. The view taken by ne and ny group of
sharcholders was that the 3rd party had got a lot
of sharcs in an irrcgular nanmer. (A copy of a
ninute in D.9 put in adiiitted DBA). I look at
D8A. This is a ninutce of the crucial neccting the
outbcone of which vas that the 3rd paxrty got the
control of the corpany. I went to the Court with
the 3rd party. Our object was to nullify the
igssuc of sharcs to the 3rd party. After a
prelininary hesring a settlenent was discussed
between ny group and the 3rd party. It was dis-
cusscd in this Court House but in the larger

Court roomn next door on the 27.3.57. At that
neeting it was agreed that the 3rd party would
carry oult the nining operation under a sub-lcase
and also that the obligation of 1% tribute to
pltf. be taken over by the >rd party. The 3rd
party kncw of pltf's 1% tribute. I sec p.25 in
P.1. I read from the botton at p.26. Ir,
Jagatheesan is the first Zrd party in this actilon.
I was involved niysclf in the discussion in the
enpty court roomn. There werc nany persons
present at the discussion ab thot tine. Chan &
Jagetheesan were present, nany lawyers presont,
anong then I rencrmber Cunarasani and Snith. They
were on the side of the %rd party. Snith was one
of the 3rd party involved at that tinc. Marjori-
banks, a lawycr represented Kepong Prospecting.

I saw vhe »ltf. around the Court Iouse at that
tine. He was nanaging dircctor of Kepong
Prospecting at that tine. It was agreced at

that discussion between ne and the 3rd parties
that the 3rd party would take over the obligation
of paoying the 1% tribute to pltf. We first
discusscd the anount of tribute to be paid to us
at 23/~ per ton and it was on the suggpestion of
the 3rd poarty that sincce they would take over

the paynent of 1% tribute to pltf. which was
rcckoncd at norc or less 30 cts. per ton so the
net tribute to be paid to us would be 82.70 per
ton. This was agreed by us. fnd that was
cnbodied in the conscnt order.

Adjourncd to 2.00 paile
Sd: I, Hashin
19.%.63%.
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Court resunes.
Parties as before.

D.W.5. Chua Kwang Song (on former oath) states
in English:

I look at p.20 of P.1. I read out paras
2 & 3 at p.20. The supplenentary agrcenent
mentioned in Para. 3 became the second agreement
in this case. I did not have prior notice that
this agreement was going Lo be produced. PLtfL,
gaid it was to substitute the company for Tan
Chew Seah as the payer of this tribute.

There was no objection by the Board as far
as I can rencmber. Chan Checow Kiat speaks
pigion English. Gwee Yan Keng does not speak
English at all. In 1955 rny English was not so
good. I inproved ny English during these
cases., I have plenty of neetings with ny
Solicitors in respect of these cascs. They
spoke English. As far as I know there was no
resolution to authorise any specific director
to execute that agrcement, meaning the 2nd
agreenent. Pltf. had originally sone kind of
agreenent with Tan Chew Seah. I know Tan
Chew Seah quite well. I an quite faniliar with
his business affairs. My faniliarity extends
back to 1955. As far as I know I don't think
pltf. has rendered any service to Tan Chew Secah
after 1955. In 1957 the Kepong FProspecting
had actually no office of its own. We used
the address of the Secretary's office. I look
at p 46 in P.1l. (reads). I know nothing
about the document. I came across it in the
course of this casec. I first saw it when P.1
was produced in Court. It would appecar from
iXn. of D.W.l. that pltf. was in posscssion of
a number of documents belonging to Kepong
Prospecting. I belicved that pltf. was
keeping behind some docunents belonging to
Kepong Prospecting. I did not know exactly
what these documents were. I nade an attempt
to obtain these docuncnts. The attenpt was
not successful.
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CROSS-~EXAIINED BY PLATITINT

N, by Ronani. I nade the attenpt on 12.2.58.
I have a copy of thwe letter I wrotc to pltf.
(reads). The sccretary wrobe the letter. We
instructcd the sccretary to obtain the records.

I got this copy fron the office file yesterday
cvening. I got this copy after listening to
the evidence of D.Y,.1. D.W.1., did not say
that pltf. had decunicnts belonging to the company.
I knew pltf. had scrne of the conpany's docuncnts
when I listencd Go The cress—exzanination of
D.W.1. I Gold 1y counsel that we tricd to
rccover the conpany's docunents in the posscssion
of pltf. I was cither the nanaging dircctor or
chairnan when the secrctaries wrote that letter
of 12.2.58 to the »ltf. I could not find any
rceply to this letter in the secrctary's file.

I cannot renmcnber why I wanted the documents in
»1ltf's possession. If I had need for those
docunzents I should have scnt a reninder to pltf.
but I did not do tGhis. I believe therc is no
entry in any ninutes aftcr February 1958 to
indicate that I coiplained about the non-reply to
the secrctary's letber dated 12.2.58. After
this action was brought I had to file ny defence.
I an: not aware of the rules of procedurec. It
did not occur to ne that I had te call for all
the docunicnts which werc then in the posscssion
of the pltf. I was prcsent in Court when
lcading Counscl for the pltf. opcned his case.

I cannot recall leading Counsel pointing out to
2 baskets in the Court and say that these
represented the anount of work pltf. had Lo do.

I rcecall scein; 2 baskets in Court. (Ramani
asks for (56) in file).

Aanll. continucs. I was not told by ny lawyers in
the coursc of ny giving the instructions that the
pltf. had filed an affidavit giving a list of
docunents in his posscssion. /Ranani asks the
Court to look at itens fron 32 to 37 in the
affidavit (56) in file. Court looks,/ I look
at page 18 of P.2. a1 shown the original. I
have not scen it before but I have secen its copy
in the bundlec. I night have scen when I inter-
viewed ny solicitors after the action began. I
never saw the criginal or its copy before the
action begen.
was no written agreement to pay 1% to pltf. but

- Tan Chew Secah has told ne that there
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there was a verbal agreenent. I know there
was an agreenent relating to the 1%. I have
no conplaints about the first agrecnent. I
look ab the first agrecmcnt, P.5. This is
the agreecnent which is referred to in the
ninutes of the first neeting of the conpany.
I look at p.l4 P.1l, "adoption of agreeumcnt”.
(1st agreenent p.10 in P.2 read by Ranani).

I agrec that the Pernit Holder referred to in
the agreenent is Tan Chew Scah. I understand
fron this agreenent that the company will take
over the obligation to pay the 1% and to work
the land. The coupany agreed to pay 1% of
the selling price of all ore that nay be sold
fron any portion of the 1,000 acres of State
Land at Bukit Kepong. According to this
agreenent I agree that so long as there is
iron orc on this piece of land the conpany has
to pay the 1% tribute. At that tine the
expression "the selling price" was notb
clearly defined. We did not ask the lawyers
present at that meeting to explain this
expression, I heard D.W.3 say this norning
that there was no market for iron ore in this
country as there is with regard to tin. I
had no experience of iron ore before I joined
this company. I now that ny defence has
been filed on behalf of the company setting
that the 1% is not on the full value but
subject to certain deductions. If we are
liable we would pay 1% less deductions. I
say this because it was agrced by pltf. I
look at p.21 at P.1 "finance". This is what
I referred to by saying it was agreed by
pltf. Because the pltf. agrced at the
neeting of 1.%.56 to accept 1% tribute less
export duty and the barge export rate I

clain that if we should be liable we should
be liaoble less these deductions, Pltf. was
not actually persuaded at that neeting to
accept the 1% less deductions. It was
explained to pltf. that the full 15 would

be unattractive to any prospective financier.
My father agreed to provide a substantial
anount of capital but I cannot remenmber the

A figure of $3%00,000 was nentioned.
At that neeting the principal obstacles of

finding noney to carry on the operation was

overcone.,
ny father.

The 300,000 was not produced by
I do not recall that plif.
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withdrew this offer to accept 1% less deducticns.
It is ny understending that pltf's offer of 195
less deductions continued up to the tine I gave
instructions to ny solicitors with regard to the

defence. I look ot p.25 in F.1. I was prescnt
at that nceting. I look at p.26 - "Invitation
of lr., S.l. Jagaticesan to the lleceting". I

cannot reneber having uscd the word "gross" atb
the neeting. I woas referring only to a 1%
tribute without further qualifying that. At the
noxt nechting the minutes of the previous neeting
was read and confirned. I an shown the ninutes
of the 13th meecting, the neeting directly after
the meeting of 4.8.50. The date of 13th necting
was 21l.3.56. It says that the ninutes of the
Board nceting of 4.8,56 having been circulated
were taken as rcad and subject to anendnent of a
few typing errors werc confirmed. I soncuines
aid not read the draft ninute. I an not in a
position to say whether I read or not the draft
ninute relating to the nceting of 4.8.506. I
know nothing relating to pltf's offer to reduce
his 1% trivute being conditional to my father
putting in @300,C0C. I look back at ».26 in
P.1. In nost cascs the draft ninutes were
prepored by the scerctaries and shown to »ltf.
who resided in K.L. and later circulated to the
other directors. I do not suggest that pltL.
deliberately used the word "gross™ in the ninute.
My English in 1956 was not so good as it is now.
I did not know precisely what was recorded and
that I kept quict. I instructed ny solicitors
in the preporation of the defence. I look at
p.2C in P.2. I look at (iii) (b) S/D. I
instructed 1y solicitors in respect of para (iii)
(v) 8/D. Stevedoring, lighterage and charges of
a sinilar naturc is included in the expression
"parge contract rate". I sought the oninion of
the 3rd party as rogavrds the necaning of "barge
contract rate™ and the rcsult is para (iii) (b)
8/D. I do not know the ancunt would be same in
respect of "barge ceontract rate" and "stovedoring
lighteraze and charges of a similar nature".

Adjourned to 9.45 a,ir, on 20.3%.63%.

Sd. I.Ii, Hashin

19.3.63
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20th March, 1963

Court resunes. Parties as before.

D.W.5., Chua Kwang Song (on forner oath) states
in English:-

XN, continues. I an shown p.2l1 of P.2. I
cannot tell the Court what charges of a
sinilar naturc arec. I turn to p.26 of P2
(anended defence). I sec the sane cxpression
occurs there - "Charges of a sinilar nature".
I an not prepared to say what they are. I do
not know what the phrase "usual deductions"
1neans. I turn to p.3l. This is a letter
from pltf's solicitors asking for further
particulars. I sec para 1(4) (iii) (»). I
did neet ny solicitors to answer this guestion.
I asked ny solicitors to give whatever answer
they could. I cannot renember seeing the
answer ‘they gave. I told ny solicitors I had
no expercience in nining and I left then to
answer the questions. I turn on to p.3%4.

I read para 2 at p.34. I have read this para
before. When pltf. asked what the

deductions were ny solicitors repeated

"export duty and the barge contract rate".

I gave the information regarding the latter
part of para.2 to ny solicitors. I heard it
fron other sources and not fron the pltf.

That was what I told ny solicitors. By other
sources I mean, onec source was Tsang Tak Chuen
and the other was Tan Chew Seah. I net Chang
in his Singaporec office and he told ne so.
Later when pltf. was asking for his noney and
I was trying to get pltf's clain naid I net
Chang at his Singapore office and he told ne.
That would be some tine in 1959 about the tine

when this action was to be brought. Tan Chew
Seah is not one of the third parties. He is
one of the directors of our comnpany. I did

not tell ny lawyer that Tan Chew Seah had told
ne. I gave information to ny lawyer to that
effect so that the phrase '"at the ninehead”
was used. The infornation was that the
charges should start at the Muar riverside at
the stock pile at Bukit Kepong. I have been
to this nine and I have seen where the stock
pile is. Correct that first of all you incur
lorry charges to take the ore to the stock
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Fron the washing plant the ore goes
straight into the lorxy. The lorry unloads it

at the stock pile by ncchanical process. There
is a belt conveyor fron the sbock pile to the
lighter or barge or tongkang. They all nean the
sane thing. The lipghber travels a lony distance
before it gets to the steaner. I have not scen
how the ore ig locled to the steamer fron the
lighter. By stevedoring I take 1t to nean loading
and unlooding fron the lighter to the steancr. I
do not know when cxport duty is paid. I presune
soniebody has to prepare the necessary docuunents
for export. Chenc did not explain to ne that all
these things arc the deductions. I rcalisce what
pltf's counsel ncanc. It slowly decrcascs the
value of the 1%. I had no such informnation
before I entecred into the consent order. At the
tine when the consent order was nade I did nob.
know the nining operation that goes on now. At
the tine the consent order was being Grawn up
therc was no discussicn between ne and other
people including the pltf. about the deductions.

T look at p.51 in Pl, the consent order. I turm
to p.53 para.lO. Para.l0 says that 1% of the
value of all orc sold from the nining land be
taken over by the third partics. I tock somne
part in the negotiations before the consent order
was drawn up. Guwec Yan Xeng was fricondly to
every group and he took an active part in
negotiating the settlenent. My group was
represented by Mr. Skrine and Iir. Rintoul
solicitors. After the discussion in the othcr
Court roonr we casic back the sane day to this

Court roonn amd nroduced a draft consent order.

I look at p.l1C in P.2 copy of the lst agreenent.
It is dated 31lst July 1954, I becane associated
with the formation of this conpany just a few
nonths before the company was forned. I look

at p.5 in PL. I was a party to that Deced

dated 5.7.54. I was onc of the financiers of

the original syndicate. When I becane associated
with this conpany there were 4 persons who werc
interested in this wminc. They were Tan Chew
Seah, Chan Hian Chow, Gwec Yo Keng and Chan
Cheow Kcat. I Inow that pltf. had soncthing to
do with this. Cf +the 3 parties who signed the
Deed (p.5) Chan Cheow Kiat was one of the 4 I have
nentioned. I an not surce that when I signed the
trust Decd on 5.7.54 I knou that Tan Chew Seah had
pronised to pltf. 1% tribute.

pile.

I cane to know about
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the 1% tribute when the first agreenent dated
31.7.54 was produced at neeting. Until the
31st July 1954 I did not know that Tan Chew
Scah had pronised 1% tribute to the pltf.

I look at p.l1% in Pl. I turn over to p.l4
"adoption of agrcenent”. The other

directors who came with ne to the neeting
night have spoken about the 1% tribute before
the neeting was held. I did not even know
Tan Chew Seah at that tine. I look at ».18
in P2. I an unable to have any opinion on
the letter at p.18 in P.2. I first net

Tan Chew Seah in 1955 when he attcended one of
the conmpany neetings. He told ne about the
1% tribute later after my first nceting with
hin, I an shown the original of letter in
p.18 in P2, The Chinese sipgnature on the
original document is Tan Chew Seah. I an
only reading the writing. I cannot say I an
not fanilior with his signature but it is not
easy for ne to identify it. (Adnitted P.12).
This conversation with Tan Chew Seah in respect
of the 1% tribute took place arcund about the
time we had our first case (1956). Tan Chew
Seah could have spoken to 1y father about the
1% tribute before the mecting in March and I
was present at that tine. I look at page 10
in P2 - last para. I was present at the
neeting when this agreenent was approved and I
was aware that we took over Tan Chew Seah's
liability - para. 4 of the agreenent. I did
not go through this agreement very carefully
but I an prcpared to accept what is contained
in it. On 31.7.54 I did not know that another
application for another piece of nining
contiguous to P.1C/53 had been applied for. I
subscquently knew that there was another
portion of nining land contiguous to 10/53 and
that 2 nining leasecs had becen issued. I
becane a partner on 5.7.54. All I knew at
that time was that a pernit had been issued %o
prospect. I went there once but I cannot
recall the particular day. I was not aware
that Tan Chew Scah wrote a letter to the
Warden of Mines in respect of the adjoining
piece of nining land. I an not aware of

the letter written by Tan Chew Seah on 26.7.54
to the C, of L.I!M. Johore requesting the
Cormissioner to expedite action in respect of
Seah's application for the adjoining nining
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land. Subsequently I knew for a fact that the
adjoining arca was given to the conpany. I now
agree thot para 2. of the agrcenent dated 31.7.54
neans that the adjcining land is included in the
definition of "the =sald lend". I connot soy
whether pltf. should sue Tan Chew Scah. I turn
to p.22 in P2. I look at »ara 9. I again say

I left the natter to ny lawyer. I cannot answer
the questicon as to whether it would be fadir for
the company to sy to pltf. to sue Tan Chew Scah.
I now lcok at P4, the agrcencant dated 26.9.55.

I had not at any tine rcad the agrconent sub-
sequent to the nceting in which it was approved.
Until this casc this agreenent slipped iy ncnory.
I accept first rccital and 2nd rccital (agreecment
26.9.55). I do not wish to express any o»inion
on the 3rd recital. I deny this agrecnent of
26.9.55, I do not accept the agrcenent. If we
accept we don't have to cone to Court. It also
applics to the agrcenent of 31.8.54. I look at
p.21 in P1 - "finance", The inpression I had at
that neeting that pltf. was prepared to reduce his
1% tribute. I did not pay much attention as to
how it was recorded. I turn to p.23% in P.l.
"ninutes". I did not pay rwmech attention when tho
ninutes were read, I had an inpression that we
had to pay 1% tribute to the pltf. My inopression
now is that liabilibty was taken over by the 3rd

party end 1f any tributc is payable to the pltf. it
I an shown 2 affidavits

is for the %rd party to pay.
dated 12.8.59 and dated 14.8.59. I filed these
2 affidavits. I read then. I Pead para. 5 of
affidevit 12.8.59.
have told pltf. verbelly to denand paynent fron
Kepong Mines before the action was brought. I
look at ny affidavit dated 14.8.59 - para. & (2)
"ultinately" therc ncans eventually.
that we have to pay in the neantine and eventbually
Kepeng Ilines have to pay us. I look at ».1% in
Pl, -~ para. 10. Iy understanding of indermity is
that if we have to pay we ask then to pay.

(Ranani reads 434 in P1.). We are not liable to
pay pltf. anything at all. I did not ascertain
at any tine the anount of work that had becn done
before the P.P. was issued. I did not ascertain
the anount of work that had been done fron the
date of the issuc of the pernit to the date when
prospecting was pernitted in July 1954. After
the company had been formed I attended most of

the neetings. I was not aware of all the work

I also read paras. 7 & 8. ¢

I do not nean
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that had to be done but I was aware of sone
work that had been done. Difficult to say
whether rmuch or little work had been done.
After I becane director 1 believe that little
had been done except to look for capital.,

Adjourned to 2 Pl

Sda,., M.M. Hashin
20.%,63%
Court resunes. Parties as before.

D.W.5. Chua Kwang Song (on former oath) states
in English:-

0. continues. Gwee Yan Keng spoke to ne
about the 1% tribute. It was not long
before the formation of the company. I

was about the tine I was coning to that first
neeting. Before the O.M. in 1956 llarjori-
banks a lawyer was a director of Kepong
Prospecting and he was also the legal adviser
of the company. - With regard to the
September agreenent I cannot recall if
Marjoribanks mentioned at one of thc nectings
before the neeting of 26th Septenber 1955
that there had to be a supplenentary agree-
nent. I an shown p.l of D.5. We had nany
reports at that tine of such kind, report on
prospecting up to date. We had sonie report
on. the progress of prospecting at soue
directors' neeting. I an shown D.7. I
look at the ninutes of the 3rd neeting on
12.3.55. I read the paragraph under

"Bukit Kepong". Pltf, would appear to do
sonething as far as the company was concerned.
Machinery at that tine did not come to the
picture yet. Pltf. tried to find some
buyers for the ore. I 4o not know that the
buying of iron ore in Jezpan is controlled by
Governnent. I cannot renenber if pltf.
explained to the directors why it was
necessary for hin to go to Japan. (p.%

in D5 is read). I agree that pltf. was
going to Japan on pleasure cun business.

The $10,000 was nentioned by pltf. At

that tinme there werc many Japanese buyers in
Malaya and because of our financial position
we would not want to send anyone to Japan at
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conpany's expense. I aid not voicc any objection
at that tine. I accepted the decision rade by
the board. The other direcbtbors at that tine knew
the financial positicn of the company. LfGeor
pltf. had rcturned from Japen he said he had
contacted sone buycrs in Japan. That 1is 211 I
can rerenber. (Ronani reads a letter fron pltf.
to secrctaries of the conpony dated 28.4.55).

This leotter was commmunicated to the ncnbers of the
board (put in as 1D13). I was told pltf. had
brought some sanples to Japan. In the necting of
12.3.55 it was decided to noke pltf. the managing
director so os to give hin sone authority in Japan,
authority to negotiate with the Japancsc. P1tf.
suggested that appointinent to take effcct fron the
datc of the incorvporation of the conpany. (Ranani
reads article 101l of the articles at p.20 of the
Menorandun) « It was not discussced as far as I
can recall at the neeting that pltf's appeintiient
as nanaging director be antedated becausc of the
provisions of article 101. I look at rara
"progress of ficld work"™ in the ninutes of the
neeting of 11l.4.55 (Ronani reads the ninubes).

I now look at the ninutes of the neeting of the
4th July 1955. (Rariani rcads the ninutes). I
look at the ninubtes of the 6th neebting of 28.7.55.
(Ramani reads the ninutes). I now look abt the
ninutes of the 7th nceting of 26.9.55, (Roiani
reads). There were sone copies of the draft
second agrcencnt on the table at that neeting.

I look at the ninutes of the 8th neeting of
1l.%.56. ( Raniani reads). I look ab the

ninutes of 9th nceting of 11.%.56. (Ranani
recads). I rcecall that at cvery subsequent
neeting of the Board a budget for the following
nonth was proposed and approved. I look at the
ninutes of the 10th nceting of 19.6.56. (Ranani
reads). I loolx at +the ninutes of the 1lth
neeting of 18.7.56. (Racrani reads). I look

at the ninutes of the 12th neeting of 4.8.56.
(Ranani reads). I look at the ninutes of the
13th neeting of 3%1.8.56. (Revioni reads). It

is correct that I devcloped a certain sense of
displeasurce to the »ltf, from the 13th neeting.

L neeting was held on 1.9.56. I cannot

renenber now wherc it was held. Possible the
necting was held at office of Sow Xonp & Chung.

It would be right to think thot 4 dircctors were
present at that nceting. P1tf. was not present
at the necting. a4t this nceting the new
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secretaries Sow Kong & Chung were present.
neeting we nade allotnents of sharcs in rcspect of the
28 applications which had been held up.

64,

At this

Notice was

given by Marjoribanks that he would on 5.9.56 at the

Extraordinary Meeting, nove a resolution that I and 3

other directors be noved from thelir officec as

directors of the company.

Another resolution to be

noved by Marjoribanks was to rescind the resolution

passed by the 4 directors on 1.9.56.

D8A (Ramani reads).

the %rd parties.

ceedings were brought in Court in the 0.1

I now look at

As a result of this extra-
ordinary general neeting 4 directors werc renoved
and 4 new directors were appointed who represented
Ls a result of this neeting pro-

hese

proceedings were ultinately settled by the consent
I was not a director of the

order of March 1957.

conpany when it held its neeting on 5.9.56.

After

the consent order the old directors eventually went

back to Kepong Prospecting and the new dircctors sub-

sequently forned Kepong Mines Ltd.
discussing the terms of the consent order it was
agreed that that tribute of £3/- be split up as

£2.70 cts. to Kepong Prospecting and tribute and

renainder representing the 1% payable to pltf.

At the tine of

It

would be fair to say that at the btine that 1% was
taken to be equivalent to 30 cts.
to say offhand how nuch noney has Kepong Mines paid
by way of tribute to Kepong Prospecting.

Adjourncd to 9.45 a.nie 0n 21.3,63%.

21lst March, 1963
Court resunes.

Sd.

MJMe Haghin
20.5065.

I won't be able

Parties as before except Tara Singh for Murphy -

"standing in".
Thonas Lee absent.

D.W.5, Chua Kwang Song (on forner oath) states in

Engligh:~-

The total arnount of tribute we have so far

received is 22,106,326.01.
received was 3 or 4 days ago.

The last cheque we
If I had received

the g%/- tribute pltf. would have rcceived about

#200,000.

When the consent order was nade ny

party and the third parties knew that a sun of
noney would be due to the pltf.

I have heard that
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that ry father's nane was nentioned in the IMines
Departnent as being a prospecting financicr to this
project. I look at page 44 in P1. That lettoer
said thot the prospecting should be conpleted within

one ycar. I don't kpow if the pernit had to be
extended. I look ot p.19 in Fl. I think Ironside

cane to the necting to be introduced to the directors.
He did not toke part in the meeting.

CRCE 3~ ALITIUED BY THIRD PARTIES

XEZN. by Tara Singh: Up
was no cre uincd at all. One of the reasons was we
could not raise the noney. We had the nine for &4

years without naking ony profit. On the 27th March

1957 everybody was cager Lo get the thing going. I
preswie "everybody" included the pltf. On 27th lMarch
1957 the consent order was nade., We were satisficd

to allow the ninc to be worked by others and we

receilved the tribute. On 27th March 1957 I was

present at the necting which took place in the other
Court roon. We Took about an hour to arrive ab the
figure of g2.70. I and ny narty started with the

figure of B5/-. I cannot remenber well whether the 3rd
parties offered us at the hearing 21.5C. I and oy
party on 27th Morch 1957 was not interested in the pltf.
but I had this tribute in nind. At the negotiations

the actual terins of the tribute was not discussecd. It
vas agrceed that the 3rd parties would take over the
liability of the 1% tribute. sfter that was agreed the
cunly thing left was to decide what was to be paid to ne
cnd 1y poarty. There wos ne discussion bebween me and

ny party on the one hand and the %rd partices on the other
hand that the 1% uvas equivalent to 30cts. Iy negot~-
iations ended abt £2.70C. After T and uy party agreed to
the $2.70 I went into the enpty Court next door and
inforned iy lawyers. P1tf. was in the corridor oubtside
the enpty Court ot that tine. The Third partics also went
into the empty Court and inforned their lawyers. We were
gsathered in the corridor cutside the cipty Court roon.
Pitf. cane up to the mathering and asked what would happen
to his 1%. I heard Tsang say that they would pay the 1%
with the agrced decductions. I did not hcar any object-
ions fron the pltf. I did not pay nuch attenbtion to
Pltf's facial expression at that tine. 4s far as his 19
was concecrncd pltf. was intercsted. The 1% tribute was
settled in the corridor. The word "deductions™ was
nentioned but no mention of export duty lightcrage amd

to 27th March, 1957 there
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stevedoring. I look at p.21 in P1 -~ "finance". VWhen
the word "deductions" was mentioned in the corridor 1
had the impression that it meant expert duty and the
barge contract rate. I have been to the mine area.

I personally do not know the meaning of barge contract
rate. But I do know that the ore has to be taken %o
the ship which is 8 miles from Muar Town in tongkangs.
It is a long distance from the Mine to Muar Town. It
is more than 40 miles. It was in 1956 that my father
and his group of friends were going to put in Z300,000. 10
P1ltf.reduced his 1% because I told him that financiers
would not come in because of the 1% and not solely
because my father and his friends intended to put in
$300,000. The chairman at that time was the pltf. This
was the first time I came into the iron ore mining
business. I look at p.26 in Pl. The company's secre-
tary was always present at the Board meeting and took
down notes and he wrote the minutes. The minutes were
circulated before the subsequent meeting. We did not
correct any previous minutes. We were not very

serious in respect of minutes. We passed the minutes
as a matter of form. Most of the work of the pltf.
before 1957 was in trying to get firnanciers. The 20
suggestion for the 1955 agreements came from the pltf.
Pltf. told us why it was necessary to have the 1955
agreement. He said that Tan Chew Seah would be sub-
stituted by the company to pay +he 1% tribute. To the
best of my recollection it was not mentioned by pltf.
that it might not be possible for him to sue on the
1954 agreement. I had a look at the 1955 agreement.
When we were negotiating in the empty Court Room next
door in 1957 the 1955 agreement slipped out completely
from my mind. I and my party did not mention the 50
1955 agreement to the 3rd parties. It was not
mentioned. It was forgotten. Therefore it was not
recorded. I laok at p.53 in Pl. I have seen some
Plans drawn by the Pltf.

RE-EXAMINED

Re-Xn. My father and his friends did apply for more

than ¥300,000 shares. They did not get them. They

were refused by the company which had pltf. as the
chairman at that time. The special meeting held by

me and 3 other directors was to issue these shares.

A draft minute of the meeting was not circulated to 40
all directors. The minuhtes were sent direct to the
directors by the secretaries. Gwee Yan Keng was on

very good terms with pltf.
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12(V1) - NCRIAIT alinfAUDER MARJORTBANKS

D.W.6, Iornen Alemander .arjoribanks a/s in
Englishs~

Advocates & Solicitvors, 57 Klyne Street,
Kuale Lumpur.

I was the lcoal adviser to the Kepong
Prospecting Ltd. fron its inception until ebout
March, 1959, Pltf. was on the board of The
company. sde was arpointed l.anaging Director
with effect from the date of the incorporation.
I look at p.5 in D.5. PLtf. was paid 81,000

er month with effect from lst iiarch 1955. 1t
is correct to say I was present wien the
resolution that pltf. should be paid this
selary was passed. I cannot remernber who
brought wp the guestion of salary. I cannot
remenber who sugzested the anount. I cannot
remamber who sugsested that it should be back
dated to l.9.55., I canunct remember that
pltf's salary was increased $2,000. 1t may be
s0. Pltf. certainly attended the various
meetings of the directors and looked after the
affairs of the coupany. Deyond that I cannot
remenber. I con only assune that he was paild
a salary for attending the various neetings and
looking after the affcirs of the compmany. 4
dispute aroge between old sghareholders and new
shareholders which led to proceedings in the
High Court. 4 setvlement was discussed in and
outside the eupty Court room next door on
27.%5.57« It was discussed that the third party
being the new shoreholders should take over toe
affairs of the corpeny. L was present on that
day in this Court roonm. I did not participate
in the negotiations,. ke pltf. was presgent.
To my recdollection pltf. did not par%icipate in
the negotiations. “he disputants remcihed
agreenent that day. “he teras of the settle-
ment was cormunicated to we. I was shown the
draft order, I can assune pPltL. knew the
terms of the consent order. o objection mnade
by pltf. L look at p.19 in P.l. I cannot say
if the Board hed any previous warning that the
1955 agreement would bec produced at thot
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meeting. I cannot possibly recollect whether
the 1955 agreement was produced before the
meeting.

CROSS~ELANTINED BY PLAINTIEE

XXN, By Ramani. I was going on leave aboutb
1.10.55. The seal was affixed on the 1955
agreenent before Ironside. On 26.%.55 the 2
permanent directors were pltf. and Tan Chew
Seah. The 1955 agreement was an agreenent
between the company and pltf. Pltf. had to
sign the agreement in his personal capacity.
The other party to the agreement was Kepong
Prospecting Ltd. It appears that pltf's signa-
ture was witnessed by Leong Kum Wong, the
Secretary of the company. According to article
10l the seal of the coupany had to be affixed
before a director and either a permanent
director or managing director. Presumably they
had to get the other permanent director to
witness the affixing of the seal. Tan Chew
Seah was not present at that meeting. There is
a signature in Chinese in the 1955 agreement
which I am prepared to assume is the signature
of Tan Chew Seah., Ironside signed it as a
witness., At that time prospecting was going
on. Pltf. was looking for machinery abroad

and in the country for the purpose of starting
the mine. He was negotiating for the purchase
of iron ore by the Japanese. Prospecting could
not be carried on because of bandit trouble but
pltf. was attending to all that. PLtf. was
entered into voluminous correspondence with
Govt. departments and the industry. Date of
incorporation July 1954, Salary not back dated
for a whole year. Pltf. was certainly put in a
great deal of time and trouble on the company's
behalf. I am not in a position to say how the
actual figure of g1,000 was arrived at. The
1954 agreement was executed before me. It was
an agreement between Tan Chew Seah and Kepong
Prospecting Ltd. By the terms of the agreement
the company took over Tan Shew Seah's liability
to pay 1l tribute to pltf. PLtf. in his
personal capacity was not a party to this
agreement. I look at the 1955 agreeuwent. I
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cannot recall bthe circumstances when any
discussion about tihe agreeuent 2rosec. It is
very likely that I prencred the 1955 agreement.
The 1955 agreenment was prepared on instructions.
Ag the result of the instructions the agreement
was prepared. (looney objects to questions
leading up to the prcparation of agrecments when
the express consenlt of counscl's client hes not
been obtained). I =2 shown P.l2. I have seen
this documentsbefore, I don't recoliecct the
documents being preparcd in my office. I know
Tan Chew Seah perscnolly., I don't recall hinm
coming to see me in comnection with the drafting
of P.,12. I must have gcen it some tine during
the formation of the company when I was one of
the directors.

CROSS-Zisl TiED 3Y TeiT2) PARTIES

XN by Tarae Singh. I look at 1954 agreenent at
Dede L nave uy signature on the left handi side
at page %. The 2 direcbtors' signatures are
under the seal. I look at 1955 agreement. The
signatures of Ironside and Leong Kum Wong are
put in a place where a person signs as witness
to a signature

Rd-Badi TNED

Re.in. I really cannot rewmc:iiber whether Xepong
rrospecting purchased any nachinery. Kepong
Prospecting certainly purchased nachinery for
mining. To my recocllection Kepong Prospecting
did no mining. Certainly tlhey ottempted to do
any nmining. Attenpts were Irustrated by lack of
capital. They did not do any actual mining. Yo
ny recollection tliey purchased certain machinery
for the use of either prospecting or nining., I
renember pltf's going To Singapore to try to buy

certain second hand cquipment. 1 cannot
renenber what the eguipnent was. To ny

recollection no machiinery was bought from Japan.
Certain negotiations plif. conducted with
Japanese representatives. Whether they came to
any conclusion I cannot reneciber., Kepong
Prospecting was not in a position To supply oxe
to anybody up bto Larch 1957.
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CASE FOR DEFENDANT

Adjourned to 2 p.ii.

2l.3.6%

Court resumes. Parties as before.

PLAINTIFE'S CASE

12(VIT) DAVID CRAIG IRONSIDE

PW,l, David Craig Ironside a/s in Englishi-

& 'Solicitor, F,of M. & Singapore.

Advocate

I was & partoner in the legal firm of 10
Lovelace & Hastings in 1955 and I was associcted
among others with D.W.6, Lovelace & Hastings
were the legal advisors of Kepong Prospecting
Ltd., at that time. During the last 3 nonths of
1955, from 1.,10.55 and December 1955 I acted as
proxy for D.W.o6 as a director for those 3 nontls.

L went there with D.W.6 to be introduced to the
directors before the meeting btook place. I
might have stayed for some little time bub T

did not participate at the neeting and left 20
before the meeting concluded. liy recollection
is theat the business of the meeting was not
discussed in my presence. I look at the 1955
agreement. I look at p.2 of the agreement. I
see my own signature there as one of tlie persons
in the presence of whom this seal was affixed.
There is a Chinese signature at p.2. The seal
was affixed in my presence and in the presence
of the Chinese signatory. I look at article 101
of the liemorandum. I signed the 1955 agreenment 20
as a director., I . derived ny authority fron ny
appointment of 26.,9.55. I could not have

signed the 1955 agreement before 1.10.55. Ly
recollection is that I was introduced to the
Chinese signatory on the date the seal was
affizxed. It was in the company's secretary's
office. On the first page of the 1955

agreenent the numbers "26" is in ink and the
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wped. £11 1 can say is In the High

word "September" is ©
date of tine mecting which Court of
1o

apparently frou the
108

i
L

was on 26,9.55 1 t certainly did not sign Kuala Tumpur
the 1955 agreement (P4) on that dete, The

exact date upon wuich I dicd sign I camnot say No, 12 (vii)
with certainty., I know thot 1 signed some few Notes of
deys after D.W.,5 left. It 1s Llnmpossible for ne LBvidence

to tell exactly how nany deys after 26.9.55.
Iy recollection is thot D.W.6 actually lelt a

Tew days after tie 26th and again it was a few Plaintifi's
deys after nils deparfure I was called upon to Evidence
sign., I am in no doubt that I signed it after e
1.10.55.

Devid Crailg

CROSS~E.LLTIED BY DITFUNDANT Ironside

ey 1 3
XZN,. by Moon-ey. I don't recognise the hand- L“am}nead
writing with resard to the number "26", It is continue
certainly not in iy handwriting. I nost Crox
certainly would have read the agreenent through, ioj?'sw by
I never sign without reading. If it was dated g“ifl%bat ¥
before I read it I would have seen the date. clendan

The date, if it appeared on the document then,
i1t nay not have struck e as a matter of
significance. liy avthority to sign that
docunent accrued on 1.10.55. T signed it
within the first few days of Cctober. I would
be aware as I vas aluways aware that on 26.9.55
I did not have authority. I would have read
the document throuzhh To acguaint nyself with The
substvance. I also would wish to acguaintb
myself with the parties. If the date was
inserted before I signed I did sign i1t nonethe-
less. I connot say whether it was dated or not
when L signed it. I can say that 1 4dil not
sign it on 26th. I do most certainly recollect
signing the document. The Chinese gentleman
wiose gignature is in the docuwient was present
when I signed it. I saw him sizn the docuwent.
I cannot now say the exact day D.wW.0 went off
on a holiday. I knew at tiat tiue for what
period I had been appointed ©o act as &
director and I most certainly would 10t have
acted before the comnencenent of that period.
Somebody has nade a nigtake to the date of the
docuwsent. L can be quivte certain I did notb

-

meke the nistalke ¢l signing the docuuent before
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1.10.55.
CROSS-EXANMINED BY THIRD PARTIES

T

XilNe by Tara Singh, I have sinply no recollec-
tion of having been met by any significance of
the date being wrong. If my atbention had been
caught by the word "September" I would of
course have realised it was wrong. At the
meeting of 26.9.55 I did not see anything or
take part in the proceedings at all.

RE-ECAMINED 10

Re=Ln. It was not intended I should take part
in the meeting of 26.9.55 and I did not take
part at all. The only reason I was There was

to be introduced to the directors. I don't
think I discharged any other function as a
director apart from the signing of the 1955
agreement. I never attended any meeting of the
directors. Whether or not pltf. signed he
attended with ne at the office of the secre-
taries to sign the document. PLtLf. telephoned 20
ne to meebt him at the secretaries' office. I
did then neet him at the secretariesg' office. I
did not have possession of the 1955 agreecment.

I cannot be sure if pltf. signed first or whether
he had already signed. Iiy recollection was
sonetime on a londay or a Tuesday.

12(viii) - GWEE YAM KENG

P W.2s Gwee Yau Keng a/s in Teochew :-—

I an at present the manager of Galli Besi
Syndicate. I live at 3005 Bukit Beranang %0
alacca. I was at one time manager of the
transport section of Muar Rice & Transport Co.
Ltd. I cecased to be employed by them in 1952.
After 1952 I became interested in iron ore
mining. In 1952 I came to know of an area in
Bukit Kepong where I believed there were rich
deposits of iron ore. I learnt that the
Japanese had been prospecting that land before.
I obtained some samples of iron ore from that
area. I communicated the knowledge of this area

J=
(@]
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to 3 friends, Tan Chew Seah, Chan Cheow Kiat and
Chan Hian Chor. When I obtained the samples of
the iron ore from that area I sent them to Dr.
Marshall of Singaepore for analysis. As for as

I remember Dr. Lorsinell's report was it was very
rich in iron ore, over 607., I and my 3 friends
discussed and afte:r discussion Tan Chew Seah was
to apply. 4n application signed by Yan Chew
Seah was filed, I cannot renember the dote of
the application but it was the end of 1952, I
received a reply to the application. The reply
was the area applied for was a black area
because of the energency and the annlication was
refused as the approval could not be given just
yeb. I and ny friends held a discussion. Then
we looked up the chicf clerk of the iining
Office Johore. He adviged us to get a nining
expert to be the adviser of the coipany.

Without an expert we could do nothing. Then we
went to the office of Chen Hian Chor at Johore
Behru. After discussion Tan Chew Seal
recormended s nining expert, pltf. (identifies).
Tan Chew Seal said pltf. had plenty of experience
in mining. It vas decided that I, Tan Chew Seah
and Chan Cheow Kiat should go and see the pltf.
‘han Hian Chor represented by Chan Cheow Klat.
We were to see pltf. to help us to get the
prospecting pernit. We went to see pltf. at the
beginning of 1953, e saw pltf. at Chan Wing
Building, K.L. Ve told plitf. about the condi-
tion of the land arnlied for and we olso told
him the application was refused as it was in a
black area, Wc asked for ais advice. He said
he would do nhis besb. e suggested to pltf. as
he should comne in as a partner. There was no
nention as to the size of his shere, At that
moment we did not lLave rwuchi capital and we
wished him to come in and shore the business
instead of paying him a fee. He paid out of
pocket expenses. At first we dld not reimburse
him. After the establishnent of the business

we reimbursed him. PLtf. then took up the
application on our behalf. 4s a result of his
efforts the application was approved. 1t was
P.F. No. 10/53, It was for 1,000 acres at Bukit
Kepong. It was approved in Wovesber 1905. PLlif.
had to work very hard to obtein the permit. The
condition for the approval of the pernit was
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that pltf. had to employ a security officer with
35 armed nen., We 4 and pltf. went to see the
Warden of lMines and made clear to him we did not
have sufficient money to prospect and that Chua
Keng Sang would advance the money. D.W.5's
father is Chua Keng Sang. Before the meeting
with Warden of lMines I and Chan Cheow Kiat saw
Chuea Keng Sang who promised to advance the
money. At that time I knew Chua Xeng Sang well,
He was the chalrman of the Ifuar Rice & Transport
I was then in his employment. After
P.P.10/53 was approved pltf. arranged for
prospecting to be carried out on the land., It
was a difficult operation. First he had to
engage a security officer. Then to engage armed
nen, another difficulty was there was no fund.
The armed men had to be trained. Arus had to be
provided. Pltf. made arrangements for the arms.
I have been to this area. It is jungle land,
about 7 miles from the main road. Half the
distance through kampong land and the other half
through jungle. The first prospecting on the
1,000 acres resulted in discovering that the
hill which contained nore iron ore was oubside
the area covered by P.P.10/53. The hill was
Bukit Pasol. The 1,000 acres covered by the
P.,P.10/53 had 1little iron ore. A further appli-
cation was made to include Bukit Pascl and was
the area adjoining the 1,000 acres. This
application was for 1,200 acres., Further
prospecting was carried out when the D.p. was
obtained. Tan Chew Seah's name was entered for
the application of this p.p. The second
applicotion was made in July 1954, BSubsequently
we received a p.p. in respect of the second
application in P.P. 3/55. All the 1,200 acres
in P.P. 3/55 was in the Malay Reservation area.
There was great difficulty in getting this area
and eventually through the effort of plitf. this
area was taken out of the llalay Reservationarea.
After p.p.l0/53 was issued and after the
company was formned 1t was agreed that pltf. to
collect a tribute. At first we offered him 3.
Pltf. thought 1t was too much and accepted only
fos . At that time we knew nothing about the
buying and selling of ore and we thought we
could make a big profit. We discussed anong
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ourselves whether to keep pltf. as 2 partner
or to give him a tribute. We decilded to give
him a tribute. :

Adjourned to 10 a.n. on 22.35.63.

22nd March, 19675,

Court reswies. rorbties as before,

Murphy present.

P.W.2., Gwee You Kene (on former oath) states
in eochew:-

Xn. continues. I amn shown P.12., (read and
interpreted towitness by Court Interpreter). I
have not seen it before, but I have heard about
ite. 4ll 4 of us, I, Chan Cheow nwau, Chen Hian
Chor and Tan Chew Scah agreed that F.l2 be
drawn up and zgiven o Pltf. The purnose of
P.12 was to set the arrangement with pltf. At
that time in 1957 there was no local nmarket for
iron ore. Iron ore producced in Lalaya was sold
to Japan. The 1y tribute was on the sale price
of iron ore, Aftecr the agreement in P,12
further prospecting ves carried on the land.
At that tine there were 4 of us having shares
in the iron nine and pltf. to get the lﬁ
tribute., It was subsequently agreed that we
should Jjoin ourselvces 1ﬂto a lL”lC el llablllty
any. I look at a document (copy at p.> in
% (document euplained to witness by Court
Interpreter) I e not a signatory to the
trust deed. AL that time in 1S54 I Imew the
existence of the declarstion of trust. I
notice that Chua Lwang Song 1ls one of the 3
signatories. Chua Zwang Song is DewWebe DWabe
was not one of the original pertners. D.aw.De
was invited intc the group vecause 1e was a very
closgse friend of Chan Cheow Kiat. iHe usedto help
Chan Cheow Kiat financially. I knew thet Chan
Cheow Kiat borrowed noney Ifrom D.W.5 in
connection with this »roject. D.W.5 1s the son
of Chua Keng Sang. D, 5 Was interested in
taking part in niWing. At first I attempted
to bring Chua Keng Seng into the Company. AL

a

first he agreed butv he did not cone in
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personally and he sent his son, DeW.5. I have
known D.W.5. for a long time. We are good
friends. Subsequently the company was formed.

I look at the liemorandum. The date of incor-
poration is 27.7.54. At that time (27.7.54) the
second prospecting permit had been applied for
but not been issued. The first permit wags in
the name of Tan Chew Seah. Tan Chew Seah made
an agreement with the company and in that agree-~
nent it was mentioned about 1%t the pltf. That 10
agreement includes subsequent permits. In that
new company that was formed I was appointed a
director. I am shown the 1954 agreemen?d
(explained to witness by Court Interpreter). I
have seen it before., This agreement was put
before the directors' first meeting for approval.
All the directors approved of the agreement.

The agreement is between Tan Chew Seah and
Kepong Frogpecting Ltd. In 1955 there was a
subsequent agreement between pltf. and the 20
company. I look at the 1955 agreement (explained
to witness by Court Interpreter). This 1955
agreement wag tabled at the Board meeting for
approval and 1t was approved. I was present atb
that meeting. The 1% tribute was never changed.
I look at p.2l in P,l. "finance" (para

explained to witness by Court Interpreter). I
was present at the Board meeting of l.3.56. 1
remember this nmatter beilng discussed at that
Board meeting. We were trying to get shares to 30
operate the mine. We found it difficult. Chua
Keng San had promised the company that he would
buy shares from the company amounting to
g8300,000, It was long before that meeting that
he made the promise, A4t that meeting Chua Keng
San requested the pltf., to reduce his tribute

of 1%, He said that if pltf. could reduce his

% tribute he would buy B300,000 worth of shares
With his participation in the sharesg the
operation of the mine could begin. I personally 40
discussed with pltf. about the reduction of the
1% tribute. PLtf. seid if operation could

start immediately he was prepared to accept the
term after deductions of export duty and barge
freight from the sale price but the operation
had to start immediately before he would agree.

I look at the minutes of the meeting of
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2847455 (exglained to witness by Court
InterpreteL;. L was present ao that meeting,
(Counsel reads minubte on para "Finance' and
interpreted to witness by Court Interprebter).

Ane continues, I, Chan, Cheow Liat, Chua Keng
Sang and othcers weut o iusnect the mine. The
SBOO 000 was never produced in full., Keng Sang
pald a certain sun of unoney wilch eiceeded
$100,000, I cannct remerber by how zuch it
exceeded but it did not reach the 300,000 mark.
It was ghort of tiat mark by a lot 'h se sums

were paid before and alter the inspection of the

mining. These swzs expended by Chua Keng Sang
did not form part of the UIO;lsed %500, 000.
The promised ﬁ;OO 000 was to cnable the mine to
operate, The various sums of money expended by
Chua Keng Sang were for prosnecting. I know
Jagatheesan., iie applied for shares in Kepong
Prospecting., He avplied for S?OO 000 worth of
shares, Jagatheesan uppllCQElon was brought
to plaintiff and it was tabled at a Board
neeting. It was then refused, Subsequently it
was partly approved, 45% of the %?OQ,OOO This
approval of 45 was nade at a meeting of the
Board of Dircctors held on 4.9.56 (Db 25 - 28
in P.l). Bubseguently there was an_ extra-
ordinary general nec ulJo held on 5.,9.56. I was
present at thet necting. The buslnesc of the
neeting was to appoint new directors from the
new sharenolders., oDefore tiie meeting of 5.9.50
a meeting had been held by the old Board of

Directors, At thav meeting Chua Keng San brougd

an application for over R200,00C worth of
shares for anproval. These applications were
from various people. I now cast iy nind back
to the extraordinaxy  general meeting. The new
directors were to represent those weople whose
applications up to 4565 had been approved., I
recall the afpllcaUlOu of Chua Feng BSang was
brought up later at the meeting when
Jagatheesan's a nlication was approved up to
45%, I cannot reneumber what happened then. I
am shown a docuaent., iy slfn:bure appears on
this document, (@ocuneut eﬂplalned to witness
by Court Interpreter). I and tnoge who signed
the document called a neeting for the lst of
Septeriber 1956 to talke place & duys before the
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extraordinary general meeting. This meeting
wags not called by the managing director or
chairman of the Board. It was not called by
the company's secretaries. It was a special
meeting called by 5 directors. At that special

meeting certain resolutions were made in writing.

The gpecial meeting was called for allotment of
shares. The applications made by Chua Keng
Sang and his assoclates were approved at this
special meeting, a little over Z200,000 shares.
The shares of Jagatheesan were not dealt at
this special meeting. What we had done at the
special meeting was raised at the extraordinary
general meeting. The resolution to remove mne,
DJW.5, Chua Kwang Song and Chan Cheow Kiat was
discussed at the extraordinary general meeting.
The resolution was passed. The other resolution
was also passed. (notice of special meeting and
notice vig~a~-vis exbraordinary general meeting
adnitted (P14 & P15 respectively). After the
extraordinary meeting I and my 3 colleagues
ceased to be directors of Kepong Frospecting.
New directors representing Jagatheesan and his
group were brought in. As a result of this
litigation ensued in this Court., I am shown
pe51l at Pols I look at the heading of the
consent order. Lim Ngian Cher the applicant
represented the old shareholders and the 4 old
directorg who had been removed at the extra-
ordinary general meeting. The applicant
represented the group to which I belonged. The
opposite party from 1 - 9 represented
Jagatheegsan's group. They were the new share-
holders who had been brought in. The purport
of the proceedings was to nullify the shares
allotted to these 9 persons. I was present at
these proceedings. The proceedings lasted 5

or 6 days. I was present all that time in
Court. I did not give evidence in that case.
There was a proposal vo settle the matter and
it was in fact settled. I personally took part
in the negotiations for settlement. I took an
active part in the negotiations. At or about
the time of the proceedings relationship was
good between the parties. In the negotiations
I took the leading part for the old dircctors.
D.W.5 was present with me. Chan Cheow Kiat and
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Tan Chew Seah were also present. Tsang Tak
Chuen and Jagatheesan btook the leading part for
the new directors., The negotietions took place
in the empty Court moon qext door and along

the passage outside the Court room. The

ney oblﬂtlons tool place fox about 14 hours.
ﬂlﬂal7y it was «““e>o at g3/~ per ton be paid
as tribute. Wnc neuw shareholders were to pay
the tribute and the o0ld suarcholders to re-
ceive., The working of *the nine was to be
carried out by tie new %ELLcmoloeLS. The
tribute was payable as a result of the working
of the mine. The nepong Frospecting Ltd. gave
a. sub-lease bo the new sharcholders to work the
mine., The old sharcholders were to receive the
tribute and the »abe of bribute was 23/~ per
ton of iron ore To be produced at llepong idne.
ﬂor every ton exporied a tribute of Zg/ had

to be paild. There was a J scussion, Some
wanted %4/- Sowe offered £2.50 and finally
it was agrecd at B3/~ It was my idea that one

party to work the mine and the other party to
receive tbe tridute. Iy idea was ulblmatelj

agrecd to by the new erCCEorS. It was after
that the c;uoun’t: of tribute was discus sed.
After we had all agreed we cane baclk to this
Court and told our lawyers thec terms of the
settlement, Among btoae lawyers Dkrlne and bmith
toolk part in the negotictions. Skrine was for
the o0ld direcvors and Swith for the new
directors. I look at p.>2 in P.1. I look at
para 9 (explained bo witness by Court Inter-
OretcL/. after hoving cgrezd to B3/~ tridbute
the old directors discussed again the natter
among themselves. 4sg the old directors had to
paey pltf. 17, and as we worked it out that the
1% would come to 30 ctse as we sold oub

a1nd
iron ore in smericon dollars there was possi-
bility of I¢uctuatloa we Tixed the tribute at

$2.70. 4s between the old directors and the
new dl¢ecto~v it was acleea the tribute should
be B3/=. Ve decided to reduce the rate from
B3/= to %2 70 becausce we were afraid of
fluctuations of Eh’ exchange rates of the
american dollar. buppose l 000 tons exported
at the rate of BBO ner ton the sale value of
ore would be ﬁ ,OOJ. Cur tribute denends
upon the cuantity of ore exported. Lhe price

l"
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at which the ore is sold by the new directors
is no concern of ours. Kepong Prospecting's
contract with plif. was 1% Tribute on the sale
price. TFrom the example above we would get
#%,000, Tribube to pltf. is based on 1% on
the selling price. Thus in the example set
above pltf. should get £300, Thercfore if

we receive $3%,000 and pay of @300 to pltf. our
net profit would be #2700/~. Suppose the
1,000 tons is sold at P40/~ a ton, total 10
selling price would be B40,000, 4as far as our
tribute is concerned we still get 23,000 and
we would pay 2400 to pltf. as his tribute,
getting a net profit of 22,600, If we had
retained the obligations to pay the 1lx to pltf.
in one case we would have a larger profit and
in another case a smaller proiit.

Adjourned to 2,30 plai.

8d. liJl. Hashin
22654635, 20

Court resumes. ~LYarties as before.

(Wote: Counsel agree that the case be
resuned from 17th to 26th June
excluding Saturdeysomnd Sundays).

P.W.2. Gwee Yam Reng (on formecr oath) states
in Peocnow:-—

In, continues: By the same token if the price

of ore 1s 20 a ton the price for the 1,000

tons will be $20,000. We shall still get

83,000 but pltf. will get 2200, Therefore our 30
net profit will be more., The splitting of

3%/- into 2 parts, one part is a fixed amount

and the other part varies. Therefore by the

terms of the consent oxder the tribute under
para.9 we will be always certain to get B2.70

per ton whatever the price of ore is per ton.

Ag a result of our discussion among the old
directors the o0ld directors will receive

22,70 per ton plus 1% of the sale price., Ve
informed the new directors of this arrangement ,n
of B2.70 and 1l%. We informed Jagatheesan and
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Tsang Talk Chuen. They qocewtfd this arrangement
of $2.70 per ton plus 1% of the sale price.
They had known how it uor&ea out DGLOTG s0 they
aid not ask me avout vhe 1. PLEL. wes not
present during the negotiations. Hajoribanks
was not present. I did not see »nltLf, come up to
the group when the negotiations were nearly
finalised and asked vhet obout his Lio. If such
a thing had he pnenoa I would have lmown it. Ho¥d
to my “nuwTeuxe Tl Psang Yalx Chuen answered in
reply Lo the pltf. ne Tsang would pay the 15
with deductions. wo 4Ll not discuss aboutb ,
deductions when our pwoun was discussing the 1w
tribute. During the whole oif tUhe negotiations
before we agreed to the consent order there was
no discussion about deductions, From 31l.7.54 o
5.5.56 I was a dirvector of the company and I
atvended all Uhe mectings. buring this period
nltf. was chalrman and na nag,m» Glrector. I
look at p.l% in F.l. oxcept fur Lee Lok Peng
the other directors attended the neetings during
the period. Souetvinme after early 1976 Uhua
Kwang Song becawe o director. I look et p.2l in
F.l. D.We5 speaks 3n~lish. Cnarn Cheow aiatb
knows some =English. e dees not fully under-~
stand Znglish to ve a'Le to follow the meetings.
I do not know inglish. Chua Long Sang does not
know snglisi. Tan Chew Seah does not lmow
snglish. A thesc meetings at first English was
used and if dintecrpre tatlon into CUhinese was
required the Scecrectary Leong would do it. Scie-
time U.W.5 would do Ghe interpretation. The
non-snglish spealking directors would speak in
Teochew and latcr thils would ve interﬁleULa into
English. I would use iialay when I wanted to
aadress thne Chailrman direct. All the dircctors
except naraorLoanAs understood some talay.
'aLay was used if vhere vas o discussion. 1L wa
not a dirccter of 2%y iinited company nrior %o
being a director oi tuails COpay. - understood
the expression '"minutes of thc necting". I was
given a copy of the ninutes of all meetings. I
would receive the minutes of the previous
before the nexs necting. The ninutes were in
English. Sometimes the minutes were produced at
the mecting itself. 1 Inew the function of the
inutes was to heve o vecond oi wielb had
happened and said at a previous rceting. if the
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previous neeting had been an important nceting
I would ask a friend to read and interpret the
minutes of that meeting. The minutes were read
out at the nmeeting and if anybody did not
understand the minutes would be internreted to
them. It happened quite often that The ninutes
had to be amended. I mentioned the 1% tribute
to D.W.5 before he agreed to becore a partner
withh us.

Adjourned 1o 17.6.63 ~ 26.6.6%, except
Saturdeys and Sundays.

Sde Heile Hashim
2243.03

Certified true copy
Sd. C.8. Kunar
Secretary to Judge.

28.3%.63,
, In Open Court
C.8.333/59. 17th June, 1963,
Court resumes. Parties as before -~

llg Bk Toong with Selvarajah for pltf.
Judge
17.6.6%.

PW.2. Gwee Yam Keng (reaffirmed) sbtates in
Teochow:-

CROSS-EZANINED BY DEFENDANT

Zid. by looney. DBy establishuent of the
business I mean that the p.p. was passed by the
Govt, Not a fact that pltf. was paid g45,000
before the company had made a single cent. Pltf.
was paid $1,000 salary. The Company had uade
no profit until the time the third party cane
in. It made no profits until 195G, By coumpany
I mean Kepong Prospecting. I don't reuewnber

10

20

20
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the actual entries of accounts., I know pltf's
salary ¢id not come up to B45,000 but other
expenses Were necessary expenses by the
company. Frobably true theat pltf. received
#45,000 by way of salary and expenses, before
the company lLad nade o cent. FLTE, asked for
and received 2 salary befoxre the company had
made any profit. rltl. was carxeful to put in
any euzpenses incuvred Dy him, Conpany peid for
pl

his expenses when tf. went to Japan on
businesg cuil noliday. PLEL. is a wan of nany
interesgsts., Deft. company is one of hils
interests. Fltf. tos not working full time for
the deft. company. Difficult to arrange for
prospecting on vhe lond. st that time we 4id
not know how to enpage a security officer., I
do not kanow how plitf. engased a security
officer. 1L connot say whether it was difficult
for pltf. to engase a sccurity officer., 1 Go
not know whether it was difficult to get armed
men. Fltf. did not train the armed men. I did
not know that many other nining coompanies
nmeking similar arrengenents for security
measures as L wag not a miner at that time,
F1tf. was doing what hundreds of people in
Laleya were dolng o get armed men for security
measures, we applied for p.p. in tiae land in
the tialay RKeservation and our application was
refused. Tltf. went to the various departuents
to negotiate and eventually got the approval,

I do not know the precige course of the
negotiations. I and uy partaers knew very
little about thisg and relied on pltf, I do
know of cerbtain difficulties net by plif. as
sonetines we mnoveld together. 4ll the difficul-
ties were cventually solved. I do not know of
any extra difficulty tunat pltf. had to overcome
I agree that at thwet tiue 1t was difficult for
any mining compony to start prospyecting. wWe
offered pltfe 3%. DIy we I mean Tan Chew Seah,
Chan Cheow Xiat and I, I do not Inow whether
Tan Chew Scah is in prison or not at present.
Tone of us knew what the 3% would auount Go.
olidllerly we did not know how swci 1% would be.
The 1w was the plif's ddea, I cannot remember
pltf. drawing up 1 agrecnent at onc tiue nor
can I remeuber turning it down, Yhere was no
agreenent ever presented by »luf. that was

5
%
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turned down by me. The tribute was agreed to
before Tthe company was formed. I cannot
remember whether pltf. preduced an agreement in
respect of the tribute at the first neeting of
the company. 1 and my partners did not give a
present to the pltf. PLEL. is using a liini-
linor., As far as I knew he has no other vehicle.
Pitf. had an Austin Princess at one time. When
tine company had only 4 partners we bought the
Austin Princess for pltf. to use, PLtf,. 10
returned the car to me personally in 1962,
probably in July or August. It was given to
pltf. in about 1953, P1tf. had the exclusive
use and possession of the car for about 9 years,
It was not a reward for his services. The cax
was registered in pltf's name.

CROSS—-ELANTIED BY THTRD PARTIAS

I knew very little about iron-—
Deny that in 1954 I knew
nothing about iron-ore nining. In 1954 I lived pg
near an iron-ore mine in Batu Pahat. I knew

that ore fetching 60% and about iron was
profitable. In 1957 I knew more about iron-ore
mining. I had visited iron-ore mines and learnt
somctnlng about the Ttrade. In 1957 the price of
iron~ore in Ifuar was about 30 per ton F.0.B.

I obtained this information from Japs and others

in Muar. 7There was no sale of iron-ore in lfuar

in 1957. AV that time an Indian coupany

offered to purchase from our company at 76 ~ 30
shillings per ton but there was no sale, There

vas en offer of 76 shillings and I thought this

was about B30, ‘here was no sale of iron ore

in Iar until 1959, I was one of the negotia-

tors for Kepong Frospecting in 1957 ouns1de

this Court House. Not true that ever since I

was associating with Tan Chew Seah that I was
trying to get somebedy to run the mine and getb

a trivute from hin., Not true that the object

of getting pltf. in was to run the mine. In 0o
1956 I discovered that the 1% represented a few
hundred thousand dollars. When I negotiated in
1957 outside this Court House it was for a

certain percentage to be given to Hepong
Prospecting and not to myself. I was

negotiating for percentage of tribute to be

XXD. by IMurphy.
ore nining in 1954.
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given to Kepong Frospecting and that we would
not operate the nine, Not trus that I was
negotiating for oll the liabllities of Lepong
Prospecting o be vaken over Ly Kepong lilnes.
The O persons whon I call the nee partners were
to take over the running of the wmine of the
Kepong Prospecting and to pay us a certaln sun
s toibube dDut thoy were not to take over the
liabilities of Xcopong frosnecting., We argued
outside this Court llouse between one or two
hours aboub the su bto be given as tribute.

Fot right that we first suggested E5/=. We
first sugpested p4/-. a ton exported. For
every ton exported we were to get guf- and the
new partners werc tc beer the coust of runing
the mine. We were to met Z4/- nett. The neu
particrs first offered $2.50 per ton. They were
to pay all the eupenses of mining, The paynent
of pltf. was not nentioned. When we Lirst
discussed outside the Court House in respect of
the $4/- and the countor offer of 22,50 we did
not discuss about the tribute to pltf. When we
first discussed the negobviations we knew that
the new partners would be running Tthe minc.

We knew that they would be using the machinery
at the mine taking the benefit of anything that
had been done, The only personnel we nad av
that vime was pluf. I knew that the new
partners were bo bvake over the pltl. The
question of pltf. was not uwentioned yvet. DBy
this L meant his tribute. Wwe did not wention
that the services of pltf. would be taken over
by the new partoers but I kuew tihey would
employ the pltf. I mean I gucssed that the new
partners would take over pltf. I and the
company were under ccrboin obligavion to the
pltf. Deny that from thebeginning of the
negotiations next door outside this Court House
that the new partners would take over all the
lizbilities of running tie nine including the
1% tribute to pltf. Deny that eventually we
agreed at a tribute of P2.70, We agreed upon
at #3/-. After we had agreed at £%/- I ana the
old partners discussed among ourselves aboub
pltfts tribute and we agreed that we would
accept #2.70 plus 17: and that we would be
liable to pay pltf. l¥. By we I mean the old
partners. After we had agreed to these terus
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our lawyers and D.W.5 came back to this Court
iouse and informned the Judge. So far as I was
concerned I did not know whether or not pltf.
would e employed by the new partners but he
was to look to us for his 1% tribute.

RE~-EXANMTNED

Re-{n. With regard to the negotiations next
door it was my idea that the new partners would
take over the running of the nine. The old
partners had to sublease the land to the new 10
partners. It was understood that all the
expenses of running the nine was to be borne

by the new partners, It was also understood
that the new partners were to run the nine on
the existing land at that time. There were

some machinery on the land then. 7The new
partners were Tto buy over the machinery then on
the land. The price of the machinery was not
nentioned at the negotiations next door. The
issue at the negotiations next door was the
anount of tribute to be paid by the new partners
to the old partners. I suggested g4/- on
behalf of the old partners to Tsanzg Tak Chuen
one of the new partners. When I suggested the
24/~ to Tsang I did not mention about pltf's
tribute. Iiy selling price I mean F.0.B. The
$2.70 was the fixed price and the 1% followed
the price of iron ore in American dollars. 1%
is based on the price of iron ore waich
fluctuate. The 1% was for the tribute for the 30
pltf. The partners occasionally used the
Austin Princess. In the course of his wori he
had to travel to Johore frequently. FLltf.
presented a statement of expenses in respect of
his Jap. trip and we paild according to the
statement.

Adjourned to 2.30 p.m, 17,6.63,
Court resumes. Farties as before

12(ix) TLECHG KUl WillG

Py 3 Leong Kum Weng a/s in English:- Lo

lManaging director of Leong & Lai LG4,
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Secretaries & Accountants, Hoc. 6, Ampang St.K.L,.

I know pltf. Ve were the secrebaries to
Kepong Prospecting Litd. We first started to be
secrevaries in elthwcr in 1953 or 1954, Ve
attended the Tfirst neeting of the company. e
ceased to De gecritaries to Ilepony Frospecting
in 1956. There were soite changes in the board
of directors cnd we were served with a notice
terminating our services. I attended almost
all the neetings of the company, the gencral
neetings and the dircctors meevings. FLtf,.
was The chairmen of the boaxd vwhen we were the
secretaries. &t thesc neetinzs I took notes
and prepeared draft winutes fox the approval of
the board. The dralft was usually approved Dby
the Chairman and ciiculated before the next
mneeting with the notice for that next ueeting.
The minutes were balken as rcad and confirmed
at that meeting. 4Any meunber was at liberty to
nake correction of thesc mecetings at. thet
ueeting. I look at page 26 in P.l. (Vitness
reads last para in p.26.).

in. continues. These :dnutes were prepared by
ne, These minutes were prepared by me from
notes taken by me at the nmecting. The words
"Gross sale of ivs ore" nust have been
mentioned at the meeting. Otherwlse it would
not have Jjotted in rny notes. L look L.7
minutes of the 1llth meecting held on 18,7.56

I attended that particular necting as secretary.
I turnto the ninubtes of the 13th meeting held
on 2L.5.56. The minutes at p.26 in F.l vere
the ninutes of the 12th meeting held on 4.8.56.
At the 13th nmeeting the ninutes of the 12th
meeblng were talken as read and subject to
amendnent of a few Typing errors were confirmed
The minutes of the 12th meeting had been
previously circulated. I had the custody of
the seal of the commany. The geal of the
company nas Lo be affixed in Tthe presence of
one ordinary dircctor and a oermanent director.
The permanent directors were the pltf., and Tan
Chew Seah. I an shown F.4 (pe.l3 in P.2). I
signed P4 as a witucss to plitf's signature.
The parties exmecuted this agreement in ny
office, 'P1ltf. rang we up in my ofliice to say
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that the parties would be coming to my office
for the execution of P.4. When the partics
arrived at my office the seal was affixed in
accordance with the Articles. They were all
together at the same time. Ironside was one of
the parties who witnessed the affizing of the
seal. Tan Chew Seah was the perunanent direchbr.
I look at this date of P.4 dated 26th
Septeuber 1955. Ironside was not a director on
26th Septewber 1955, Ironside was a director
then he attested to P.4. I look at p.20 in P.l
on the subject cf Iir. N.ia., larjoribanks. The
seal on P.4 must have been affixzed on or after
1.10.55, Tan Chew Seah does not speak English,
TWormally I explained a document tc him in
Chinese. I explained the nature ol P.4 before
Tan Chew Seah attested it. I look at pl.l4 of
P.1 under Adoption of agrecuent., The agreement
is at p«l0 of P.2. The agreement which was
adopted at that meeting was the agreement at
p.10 in P.2., The agreenment referred to at p.20
in P.l refers to agreement Fi4 dated 26.9.55.
The date in P.4 is written in ink bub it is not
ny hendwriting.

CRCSS~EZANTINED BY DEFENDANT

XiD, by lilooney., I look again at p.20 in P.l
- para 2. I can gay from meumory that F.4 was
signed during the first week in Cctober 1955.

I remember this particular leave of Iarjori-
banks because be told us at the meeting of the
26th September 1955 that he was goin;, on leave.
Deny that I am prevaricating. P.4 was seant to
me from liarjoribanks office. It had no date
when 1t arrived. I read it before attesting
the executions., I do not know if pltf. read
it, Iromside wmight have read it. There was no
date when I read it. I cannot remember whether
the date was put in when I signed it. 1 read
it before signing it. It is not the Jjob of the
company's secrctaries to put the date on F.h.

I have no qualifications, I do not know that
it is the proper procedure to date an agreement
on the day it is execubted., The old directors
terminated my services in Sept. 1956. 1 have
not been inforned who succeeded ne. I was
present at the Extra Ordinary lleeting on 5.9.56.
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DeBae I look at the minutes in D.,8A., I found
out that Chong Sow Khonyg succeeded me as
oecretaribu during the extramordinarv mecting.
I don't lknow bbo;;q oow hhong. I knew thcre was
a beCLCbu ~voat that meceting. I did not know
pers onally. I did not Imow the nane of that
secrcbary., I was not given av

{

1y reason why ne
services were torninatod. Hot true that I was
dismissed becausc &L did everyihing the plel.
asked me to do. 1 never qqc any. d¢sagreewents

T

with the pltf. L do not Imow company law. Nor
dc I know anJ law about stawup duby (counsel
reads at pPe8 in D.8aj.

L. continues, DNobedy asled e for this
opinione I do not know why I said it. I an
shown F.3. I uaa not secn k.3 before 1t was
tabled at whc CLGlﬂg. I again look P.4,., I
had not secn it befcore it was profuced at the
meeting of 26th Sent. 1855, .4 was produced
by pitf. at thet neceting, I . in the
Court House this morning. I saw Tan Clhew BSeah
in the Court nreniscs at 2 p.n. this alternoon,.

CROBS~macd TiTa) DY PUlaD FARDTES

XRD. By iurphy. The only directors who spoke
Inglish when I was e sccretary were pltf.,
ammtma@*,Ommiﬁmm;SMgcmﬂcmulmmma
Kiat. The minutes were written by me and not
by the pltf. PLtf. did not QLCG&te the nminutes
to ne. P & Po4 were not ciliculated but
tabled at the necting. Y.7 was discussed at
the meeting. 1 now say tllere wes 10 discussion
on P.3 at the neeting. Yhere was nc discussion
vhen F.4 was tebled. at thet meeting lLarjori-~
banks told vire wmecting that ¥.% should be
tidied up. liarjoribanks did not eiplain why
P.3 should be tidied up., I do not know why
there should be a suppleunentary arreencnt. I

do not know what is the differcnce between F.3
& Pelke I do mnot agree that plitf. didvhat he
wanted at The board nectings.

Re-~in. P.4 was tabled by plof. P.4 was

1

already a fair copy for ecuecutlon wien 1t was
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In the High tabled at the meeting. P.4 was drafted in

Court at Marjoribanks' office. P.4 was not executed

Kuala Lunpur straightaway at that neeting becausc Tan Chew
Seah was not present. I cannot reuenber whether

No. 12(ix) there was any discussion on P.4 before it was

Notes of tabled., No director made any comment when FJ.4

Evidence was tabled. Some of the directors present at

the meeting loocked at the supplerentary asree-
nent after it had been tabled by the pltf., When
Plaintiffts Farjoribanks spoke about tidying up the agree-
Bvidence ment I interpreted for him., I know that
Ironside was then a partncr of Lovelace &
Leong Kum Hastings. Document was prepared by ;ovelace &
Wong Hastings. Duty of lawyer to stamp that document.,
I think it is pltf's duty to date P.4. 1 was
regent at the meeting of 26.9.55 (p.19 in P.1).
Re~examined I took notes and prepared the minutes. At that
continued time I knew that MHarjoribanks was going to
' leave and Ironside to be his substitute. I
would not have allowed Ironside to sign as a
director if he was not one. There is no doubt
that Ironside could sign on P.4. I was present
at the extraordinary meeting of 5.9.56 as a
shareholder, At that meeting Chong ceased 0
be secretary and my firm was reinstated as
secretaries. I took down notes of the mecting
when Chong left. Chong supplied me with notes
and I prepared the minutes of that meeting.
Subsequently ny services were terninated againe.
I do not know who took over firom me.

Adjourned to 10 a.m. 18.6.63,
19th June, 1963,

Court resumes. Partiecs as before.

12(x) 12(x) - A. E, SCHUIDT
A.E. Schmidt

Pl e A E, Schmidt a/s in Inglish :-—

Examined I an the pltf. in this case. 1 am
consulting engineer. I came to lialaya in 1925.
I am a chartered engineer which in my case
enbodies, chartered structural engineer,
chartered electrical engineer, London, B. of
Engineering, University of Queensland with
honours. I have 2 first grade enginecX
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certificates, one electrical and other steam
and diesel. I an a registered professional
engineer and I an a member of the Engincers
Guild of London. I au not o neriber of the
Institute of Hining and lietallurgy. All the
mines in belaya ciicept one I would be qualified
to work. The one ciiceotion is thae mine at
Sungei Lembing. In most of the aines in Ilalaya
the work reguired is mechanical, electrical,
structural and civil engincering. In S.Lenbing
it is necessary to cmploy underground miners
for ghafting and tunuelling. I say definitely
that my qualifications awve most suitable than
those of a newber of the Institute of Illining

& Metallurgy. I know Tan Chew Sezah. In 1952
Tan Chew Sea:x brought to my office 2 people
whom 1 had not seen before., That was Gwee Yanm
Keng and Chan Cheow kiat. They told ne they
had found what they believed to be a good
deposiv of iron ore. On their bebalf Tan Chew
Sealh had applied for a permit To prospect the
arcas The area wag near Buklt Kepong in the
district of lwar. Their application they said
had been refused becouse that portion of the

~district was not under coantrol by the security

forces. They told e that the application was
made in the name of Tan Chew Seah because he
had far more than the others access to an
influence with iwportant politicians and
officials. They said probably they could not
afford at that time to employ a firm of

consulting cugineers Gto press thelr application.

They asked whether I would join them as a
member of their syndicave and share in any
proceeds of tiie venture., I agreed to do this.
oome btime conmsiderebly later I found out
casually that there vas ancther nember called
Chan Hian Chor. 50 what there werc 5 of us
vhen I joined them. It was obviously necessary
to have a counsulting cngineer because thelr
application had becn refused and because of
the grounds of the rcfusal. To De able to get
a prospecting pernit it is normally necessary
to satisfy the government that you are capable
of making use of it in particular that you

have adequate tecinicol and financial regources.

The intention of all of us was to oblain a
pernit, prospect the land and obtaining a
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nining title, After that to promote or find a
conpany capable of exploiting the nineral
deposit, I then began interviewlng and writing
to all the people who were obstructing the plan,
that is to say, the State Government, the Land
Office, the Police, !lines Department and the
District War Executive Council, ZIverywhere I
net a blank refusal on the ground the arca was.
far tooc dangerous to enter., Shortly before I
Joined these people soume months in fact, the 10
police station at Bukit Kepong had been

captured by the terrorists and all but one of
the police werc killed. I look at a file kept
by me. It contains office ccpies of letters to
and from officials. I lock at the very first
letter on 18.12.52. to the C.C.P.D. (witness
reads letter). 4 pernit was issued 10 or 11
months after I began work oun bthis project.
Before the pernmit was approved I had travelled
thousands of miles and spent hundred of hours, 20
interviewing, persuading and questioning the
officers concerned. In the first instance there
was no discussion as to how the proceeds of our
venture werec to be divided among the nenbers.
The agreement was simply that we would all,

each and every one, to use his best endeavours
to get the nining title that we desired. Vhen
it appeared that the permit was about to be
issued 3 of our members came to ny office and
started a long conversation unvil I cut it 30
shortly by asking them whether they wanted to
buy me out. hey sald yes. I sald for how
much and they said 2% of the value of the ore,

L made some calculations which gave ne the ‘
inpression that all of us could hope to get 5%
of the wvalue of the ore if we ever succeeded in
getting it mined. So I advised then to change
the offer to 1%, They did and I accepted it.

We went to the office of Lovelace & Hastings
and lMarjoribanks drafted a letter confirming 40
this, that is a letter from Tan Chew Seah, he
being the applicant addressed bto me (p.l8 in
P2, (P.12). I left the office without the
letter but about 2 months later it was
delivered to me and I saw that Tan Chew Seah
had signed it. When we went to Lovelace &
Hastings the pernit had not been issued but
when I received the letbter the pernit had
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either becn approved or issueds 21.10.53 was
about the time we went to have the levter
drafted. 2.12.5% is a dey shortly before I
received this letter duly si_acd. I ail sLown
P.% & P.4. I signed P.3 as an attornecy of Tan
Chew Sealh. 45 scon as we iecelved the permlb
we proceeded vigorously to give access to the
place where btl. ore deposit was. ¥We decided to
join a linited compony. Chis worl was deputed
to Chua Kwong song, Chan Cheow Liat and myself.
We cemployed Lovelace & Hastings to draw up a
declaration of trunt, lerorandun and JLrticles
for the company. I now look at the Twrust Decd
(adnitted ¥.16). I look at D.7. The coupany
was fornmed on 27.7.54 and called Lepong
Prospecting Lud. F.3 vas wade so that the
company could entver inbo possession of the
relevant assets cf the gyndicate., As I was
actually no longer a neuber ¢f The synidcate
P.% of course arranged that the compeny should
pay to me 1% othexwise due frou the syndicate.
The company were to issue vendors sharcs to the
other 4 partaners in accordance with an agreed
forrmla, as in Clause 3 sub=-clausc 2 of P.J.
My 1% tridbute ig sct out in Clause 4 of F.o.

I know that several instalinents were issucd to
Tan Chev Sealy and his nomincess 1 cannot say
if ewactly 100,000 shares have been issued but

fon

I do know that approxizmtely 100,000 shares were

issued. The shares werc ollocated to their not
for cash but in comnsidcration of the property
tronsferred to the corpany by Ten Chew Scall.
P.3 was tabled and adopbted at the first necting
of the directors of thc company. 1 turn to
pel3 of P.l. I produce thencbtice calling for
the first eebing of the Doard of Dircctors
(adnitted Po,17). I mow Lock at P.4. Consider-
able time before bthe date of .4, ut the end of
one of our boanrd meetings Marjoribaunks rceferred
to P.3. ant sald wie position wanted tidying
up. Form a lepal point of view = further
docurient should be drafted snd executed. Ye
never qucstioned his legal advicce anymore than

they questioned :yy onginecring advice. So there

was general asscnt amounting to instructions to

llarjoribanizs to go alcad with that plece of
cpal business. T.4 was tabled at o mecting

on 26.9.55, It was adopted. There vwere 35
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copies suitable for signature and other copies
for filing and not for execution. The agreement
was not executed there and then. It was not
possible because there was not sufficient
qualified people present to seal 1% in accor-
dance with the articles, In particular it was
necessary to have the gsignature of a permanent
director attesting the seal. I was a permanent
director but I had already signed in wy private
capacity. Tan Chew Seah the other permanent
director was away in Singapore or Johore Bahru,
I signed P.4 on 26.9.55. I wrote the date in
P4, It is in my handwriting. P.4 was sealed
on the following llonday. I was present when it
was sealed in the office of the secretaries,
Leong & Lai, I arranged for the peonle to go to
Leong's office. I returned from Ipoh on Sunday
evening and the following day Tan Chew Sean
appeared in ny office., I immediately rang
Ironside. IMarjoribanks had gone to England. I
arranged to forgather at the secretary's office
for the purpose of affixing this seal. We did
in fact gather. When we obtained the prospecting
pernit our first object was to enber upon the
land and proceed with prospecting. We met with
difficulties which appeared to be insuperable.

I produce a letter from C.L.R. Iuar (admitted
P.18). It was necessary before breaking the
ground at all to ildentify the boundaries by a
survey. I sent uy surveyors to do the work,
When the area narked on the plan was pagged outb
on the ground one of the boundary lines ran
right through the ore deposit that we had
applied for with the result that more than half
the iron ore was outside the permit boundary.
ITmmediately I went to see the Chief Inspector of
Mines because I realised the danger that some
one else might apply for the portion of our
deposit which was outside the permit area. He
asked me to apply for the other portion. An
application was made for 1200 acres but we found
in the interiwm the area of the new application
had been declared a lialay Reservation. After a
very long time we managed to get this area
exciscd from the lialay Reservation. Finally we
were granted a permit on the extension area.
After inspecting the topography I decided the
first pits should be sunk. The positions were
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then marked on a plan in my office., I sent a
field gaang bo measure the positions from the
plan and transferred thexn to the ground. Then

T arranged for gangs to go and dig a pit on each
pag. 1 then measured what was revealed in the
pits, Gook samples of The ore, classified 1t,
weipghed it and had it assayed. =eport must be
submitted for each moath before the 5th day of
the following month but there are occasions

when a special report is required, I sunk over
250 pits in the area. I cai:e to the conclusion
that a profitable mine could be operated on

that deposit. I devised a nining schene because
that was necessary to obtain a mining title.
Roads are portion of an iron nining scinemnes In
building that road I met the following diffi-
culties ~ persuading the land owners to allow
the construction at all - negotiating with the
Kampong people who had planted crop in the road
reserve., o get authority to build a road
through the cattle grasing reserve. To get
permission to build a portion of the road on
State land. The company paid compensation for
the land used in building the road. Bubt for my
efforts that mine would cerbtalnly not have
started. They would not have obtained the
mining leases without my efforts. On 14.12.55
C.LR. Fuar wrote to say that wining leases had
been approved on the old and the extension areas
I expected from Kepong Frospecting Ltd. for
everything I had done to obtain approval of the
mining titles a sum equal to the value of 1% of
the ore produced from the mine. For a period

I was managing director of Kepong Frospecting.
Appointment was nade retrospective fron the date
of incorporation of the company. During that
period I was paid various suus by the company as
managing director. I was paid g1,000 each nonth
for a period, a few months after the incorpora-
tione At one mecting I told the board that I
could not afford to carry on as managlng
director as I was losing #1,000 a month out of
my own pocket. I lost 21,000 monthly by
running the company car, renting my office,
paying my staff and sinmilar expenses. I
provided the office for the company. The com-
pany had a registered office but they had no
other administrative office other than mine. I
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look at p+30 in P,l. I did not want the Job
of Chief Engineer. At that meeting of 5.9.56
no one present indicated to me that the 32,000
monthly to be paid to me as Chief Engineer was
in lieu of the 1% tribute. First of all I
tried to find among the shareholders and their
friends people who would subscribe for further
shares enough to provide the funds for opening
the mine. Secondly I tried to find people
outside the company in laleya, Japan and India
for the same purpose. Thirdly I teantatively
offered to supply ore below the market price if
the buyer would provide sufficient finance to
start operating the mine. The last of these
efforts resulted in the 3rd party in the
present action apply for a large block of
shares, I look at P.il2,

Adjourned to 2 pem. 19.6.63.
Court resumes. Parties as before.

Menon for Selvarajah.

PW.4e AJZ. Schmidt (on former ocath) states in
bnglishse

I look again at P.l2s I look at P.3. Doth
state 1% of the selling price of ore. I look

at P.4, Alsco 1% tribute. Selling price is the
price the company obtains from selling the ore
as shown in the sales contract which is the
value of ore in the ship ready to sail (witness
reads on "Finance" at p.21 in Pil). During the
adjournment I was taken to the Lido Hotel and

had a long discussion with some of the directors.

Nett result of the discussion was that Chua

Kwong Song would make or find or secure subscrip-

tion for shares to the extent of 33%00,000 and

seeing that this would allow mining operations to

begin I would accept less than the awount due
under iy coantract. He did not produce 300,000
and consequently the nine did not start
operating and my offer lapsed. Chua Kwong Song

10

20

was present at that meeting, P.25 in P.1l bottom).40

That certain party referred to in the minute
referrved to me. I was chairman at that 12th
neeting. I tried to get the mine started. I
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and others itried to et capivtal. The thaird
party after 3 nontis discussion with me applied
for a block of 700,000 shares of Bl/- each.

On my recommendation the application was refusd
but they were offered a smaeller number. At
that meeting the relationship among thiose
present was cordial. Within a matter of days
at least 2 of thce old dircectors came to me and
said they had nade a terrible mistake. They
said they had to get rid of the new share-
holders, peopnle who got portions of the 700,000
shares. The culnination was that one of the
0ld sharehoclders started a case in this court
against 10 of thie new sharcholders, There vas
an order by consent., (Order shown in P+l at
Pe5l)e liy 1% was not changed by this consent
order. Durinz the hearing ol the case the
trial Judge said he would give the parties %
hour to discuss and immediately counsel and the
parties left the Court Hdouse. Cnly 2 persons
remained in this roon., I

After about % hour I suggested to Harjoribanks
thatwe should go and see what they were doing.
de stayed in the Court and I went out to the
passage way. In the Court next door I saw a
large number of people sitting in 2 lines. I
saw some of then were the people concerned in
the cage and I began to enter the door. I was
perenptorily told ‘o go away. So I came back
to this Court and sat down near Larjoribanks
again. About an hour later the Court resumed.
Someone announced that a settlement had been
reached., The Judge read out the terms which
were to be this congent order., I cannot
renenber anyone asking mne about pars 10 of the
Consent Order. I did not accept the third
party in this case as being liable to pay the
1% to me. liining operations started after the
consent order was nade. I have never been paid
anything in resnect of that 1w, On or about
1.4.59 I spoke to Chua Kwong Song in Imar and
asked him what arrangenents there were to be
now that ny instalments of 1% were falling due.
He said "We don't propose to pay you'. I said
if he persisted in this I would have to sue
Kepong Prospecting Ltdes I look at 324 in P.l.
I wrote that letter. I entered into corres-
pondence with Lepong lidnes & Kepong Frospecting

liyself and llarjoribanks,
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about the 1l%. My correspondence is sct out in
P,1 from 324 to 50, Tovelace & Hastings were
acting for me. The Austin Frincess was bought
in 1953, It was a second-hand car. It was in
fact an Austin Sheerline. I do not know who
paid for it. Gwee Yam Keng or Chan Cheow Xiat
or Chan Hian Chor gave me the car. The syndi-
cate promised the car and one of those must have
paid for it. It was registered in my name., The
syndicate had no name. I pald all expenses for
running the car. I did not have the exclusive
use of the car. Two other members of the
syndicate sometinmes used it,

CROSS-ELAMINED BY DEFENDANT

22D, by Mooney: I regard Kepong Frospecting as
Peing liable to make this payrient which I am
seeking. It has not been my view any time that
Kepong llines should make it. I do not confirm
that 334 in P.1 is the first demand. I wrote
to Tsang Tak Chuen in %3A because I had spoken
with him on this subject a short time before.

I told him that Chua Kwong Song had refused to
pay the 1%. Ie said, "Don't worry. You cannot
trust those cheats and swindlers. I will see
that they pay you". I wrote 3324 because in the
interim I found out that Tsang Tal: Chuen had not
paid the 1% to deft. company. I could not say
now from whom I found that out. I do not
consider Tsang Talk Chuen liable. I an informed
that a photostat copy of the agreenent was sent
to them as requested in the letter at p.34 in
F.sle I read p.39 in P.l. I corresponded with
Tsang Tek Chuen because he posed as being very
friendly and I thought he might be of some help
in getting a solution of this natter. I do not
consider that Kepong liines were liable to pay
the tribute to me direct. (Counsel reads
ninutes of directors umeeting of 24.7.59 in P.8).

X, continues: I had legal advice that Kepong
liines were liable to pay 1% tribute to me but I
cculd not take action then because I was not a
party to the Consent Order. I do not consider
Kepong liines liable. Structural engineering is
most concerned with providing stable structure.
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I have no gqualifications for prospectinge.
Practically any firm of coansulbting engineers
could have done what I did in obtaining mining
titles. I would acccpt Counsel's estimate that
my 1% would have accrued to B250,000 by now.

I was doing other consulting engineering work
for 3 to 50 commanies during ny practice. I
was doling work for about 7 or 8 companies on the
average when I was doing work for the syndicate.
I cannot say how nany hours in my period I
devoted to work foxr Kevony; Prospecting. The
work started in 19%2. & very substaantial part
of the worlk was done before [lepong Frospecting
was formed. Tan Chew Seah does not write
English or Chinese, I cannot write or mad
Chinese. I look at p.18 of P.2, 1 was not the
sole to give instructions for the drafting of
the letter at p.18 1in P,2. YThere is nothing in
this letter tiot I should work for defb.

company as a nining engineer. It was never
suggested that I should de all the work for
nothing., I do not dispute that I have had
approximately ¥45,000 by way of remuneration and
expenses. These expenses did not include any
amounts for ruinming the car nor did they
include all of the expenses incurrcd in the
company's buginess., 1 am_shown D9A. T did
charge some telephone calls. I cannot say now
when I went by car or plane to Singapore in
respect of the 2nd itven. I agreec that the air
fare to Singapore and rcturn would be about

$90. I cannot say whether this field clerk wes
a. menber of iy staff or not - 2nd item. 1

agree thalt Kepong FProspecting was paying a
portion of iy expenscs incurred for my work for
them. Gwee Yam Leng lives in lialacca since I
have known him. Tan Chew Seah has a house in
Singapore and a flat or a house in Kuala Lunpur.
I live in K.,L. I have lived herxe since the
begimning of thig affair. I look at P.3 in D.5.
("future action"). The cost for a return trip
to Japan was g1250, firet class on the Chusan.

I consider that I had some obligations to the
company in return for the 1% tribute. I did
not consider the meetings I night have in Japan
would fall under these obligations. I did not
congider the matter at all. I do not know who
selected lst larch 1875 as. the storting month
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of my 81,000 salary. I do not think that the
company was in no position to pay my salary.

The company was in a position to pay my salary
from that date. The company in fact paid my
salary. The company had difficulty in meeting
its nonthly obligations including my salary.

The third party knew of the liability of the 1%
to me about 2 months before Jagatheesan attended
the meeting., I Aid not know that the third
parties were negotiating to take over the mining 30
vhen there was a discussion next door. I think
L.J. Bnith and Skrine waved angrily at ne when I
attempted to enter the room next door, They did
not speak. I saw Gwee Yam Keng several times
during the proceedings. I did not see Chua
Kwong Song in the next Court room. I was
sufficiently interested. I did not inquire what
the parties had agreed upon when they came back
to this Court roome. I was interested in ny
tribute. That did not prompt me to ask. I did oo
not approve of the terms of the consent order.
(Coungel reads min. dated 27.5.57 in D.8).

Adjourned to 9 a.m. 20.6.63.
20th June, 19634

9,25 a.n. Court Resumes. Parties as

before.

P.W.4 4,5, Schmidt (on former oath) states in
Lnglishs=~ ‘

LN, continues. I do not recollect suggesting

that the deft. should accept Judgment on the 30
1954 agreement. (Counsel reads minutes of 20.7.59
in D8 at pe3).

XXN. continues: Apparently I did suggest that

deft. should accept judgment on the 1954 agree-
ment. I regard the 1% as covering my services

up to the approvel of the mining titles. I have

no further services to perforn in respect of the

1% thereafter. The 1% is essentially the

purchase price of my share in bthe syndicate., Iy
contribution was to obtain approval of the 40
mining titles. I declined the job of chief

engineer because that would be becoming an
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employee of the company and moreover full-time.
It would entail closing down ny consulting
practice. I look at F.5. Iy recollection is
that instructions for the preparation of F.>5.
were given by the symdicate, <That does not
mean in effect by me. I agree that some of the
other nembers of the syndicate could not read
F.3 at all. I do not agrec that the benefits o
me are enlarged by Pe3. as coupared with P.12.

I agree that P.12 gives me 1y over approximately
over 1,000 acres of land. I agree F.3. gives

ne 1% over 1,000 acres of lanc plus an
unspecified area of land. I think clause & of
P.? releases Tan Chew Seah from his obligation
to pay the 1l%.. I spoke o Ironside some months
before he gave evidence in this case. I expect
I refreshed his mernory and he refreshed nine.

We discussed the circumstances and events about
which he was asked to give evidence. I cannot
say if I discussed with Leong Kun Weng the
evidence it was proposed he should give but as

I fairly frequently conversed with him I cannot
say I did not. I do not renember discussing

the execcution of P.4 with Leong Kum Weng., L an
sure my solicitors took a staterent from Leong.
It was lLarjoribanks' ides to made F.4, larjori-
banks was the legal adviser to the company at
that time. He was also the solicitor who
adviged e on the institution of these
proceedings against the deft. andhe in fact
instituted on ny behalf. I thought it was
professional pride tuat made lLiarjoribanis
introduce F.4., Dbecavse e supervised the
drafting of F.3 and later he cawne to the con-
clusion that P.3 uight at scre fubture time
become inadeguate. larjoribanks said that 1 the
receipient of the 15 was not a party to P.3. I
did not think at that time that the only reason
for making F.4 was to benefit me. I do not
suggest that the making of FP.4 would benefit the
deft. company. I do not know of any record in
any of the Board neetings of any discussion in
respect of F./. I think it most likely that
none of the directors saw the draft of F.i
before it was tabled., Indeed I did not see it
myself until then. It was tabled in engrossed
form ready for signature, I do not agree that
P.4 improves my position as compared with P.2.
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Marjoribvanks told the board that P.4 was to
supplement P.3 and not to replace it. I do not
know whether P.4 is a substitute for P.3 or
whether 1t co=-exists with P.3, 1 find clause
11 in P.4 in P.3 by implication. I do not find
clause 11 in P.4 in P.3. I did not intend oy
personal represcentatives would work for the
deft: company. P.2 was explained to the
directors but therc is no record in the
ninutes. The same applies to P.4, I had 2
reasons for not mentioning P.4 while negotia-
tions were going on next door, One reason weas
that with 4 or 5 senior counsel present it did
not occur to me that they might forget it. The
second reason was it was no personal concern of
mine, I thought the Judge wnade a final order
that control, I thought the control of the
nine and the operation of the mine passed to
third parties that morning. I did not know
until this moment that Kepong Frospecting Lud.
was Respt. 10 in O.l. 6/56., When The draft
order came up for consideration I did not sce
any significance in the mention of any agree-
ment. &1l that was important to me was the 1%.
I paid no attention to which agrecuent was
mentioned., The draft order canme up for
consideration by the board on 29.4.57 and on
27.5.57., I was present at both mcetings. (p.46
in P.1 read by counsel - original produced and
adnitted P.19). I wrote the note oun the bottom
of P,19, Ten Chew Seah is quite capable of
writing F.19. I estimated the sale price at
230, Cost of delivering the ore £18 giving a
surplus of income over expenditure of Zl2 per
tons, I look at D8i, Thig was a stormy
meeting,. The point of the meebing was who
would come into control of the coupany whether
it would be Chua Kuong Song or Tsang Tak Chuen.
When I said at the meeting that Clause 9 of our
articles would be observed in fubture I intended
to convey to them that Clause 9 would not be
changed after their entry into the company. 1
deny that Clause 9 had been violated. lMarjori-
banks' proposal at that meeting was to remove
all the directors except myself, himself and
Tan Chew Seah. 2 proxies unstamped covering
2,000 shares., Tsang Tali Chuen had unstamped
proxies for 58,500 shares., Jdagabtheesan was
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representative of Tsang Tak Chuen. @me had
unstanped proxies for 10,000 sharcs. I an
shown p.4 of D9A. Paras 3 and 4 at the botton
of p.4 were read oubt to me. i offer was made
to Lim gian Cher, I do not Imow wiy the 3xrd
parties settled thc C.i, insvead of contesting
ite I saw no need for the 3rd parties to
settle in the C.ii. I look at p.6 in D8A, para.
3. I Jjust ruled out everythiny they said
because [ considered them disruptive., dnything
that was said and propounded at that neeting by
the rowdy elewment I considered to be false,
wrong and not worthy of attention. I wanted to
seec the notlon cerricd.

CROSS—-LAAlINED BY TaTRD PARTIES

XEZD. by Murphy., I did not think bthat my 1%
would be more thon # of what the other 4 would
altogether get. At the end of 19535 I was the
only one out of the 5 who had any knowledge of
mining and I would be the only one out of the
5 who had any idea whet 1% would anount to.

The 4 wanbted to zet rid of me asg a member of the

syndicate at a price. The other 4 were
prepared to pay me lw. I judged that if we
finally got a mining title we would be able to
dispose of it for about 5n of the value of the
ore in The ground., ELeing 5 of us I therefore
advised then that to buy one person out they
should pay Llise 5% of the gross value without
Geducting for anything. <vhe working of the
mine produced uore than 5%, I maintain I am
right to get 1lise I expected then to get the
same. 1 was asked to reduce my Li¢ because in
ny opinion Chua Ewang Song will alvways ask for
a reduction. I wag giving avwey aoney without
knowing how mwueh I was glving away. 1 cannot
think of any case of iron~ore iilne where anyone
has received 19 tTribuve on the gross. 1 have
not investigaoted any case in which anyone get

a percentage on the zrouss. L lmew Tsang Tak
Chuen in connectici with the lialaya liining Co,.
of Ipoh. ot true thav attenpted to interest
hinm in the Kepon; rrespectlng. 1 spoke to
Jagatheesan about LKecpong Frospecting. I spoke
to Jagatheesean with the idec of intercsting
Halaya iidning Co. to subscribe shares in Kepong
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Prospecting itd. I did Take Tsang to see the
mine at Bukit Kepong. I don't renember Jaga-
theesan speaking to Tsang over the phone in uy
presence on a nunber of occasionsg concerning
subgscriptions to Kepong Prospecting Litd., I
urged Ysang to subscribe for shares in Lepong
Prospecting. I did not know that Tsang would
take no shares in the company unlecss he was in
couplete control., Tsang did not tell me he
would not buy shares unless he could coantrol
the company. I did not sugzest that LUsang's
group apply for 700,000 shares. The board had
contact with Tsang and Jagatheesan before they
applied for shares. No right that 1 was the
only person to contact Tseng eanl Jagatheesan
before they applied for shares. AT that

neeting it was for the purpose of my introducing

Jagatheesan to the board. I was tihe contact
with Tsang and Jagatheesan before Jagathecsan
was introduced by wre to the board at that
neeving. I had been in contact with then for

5 months before that. Bince 1955 I was always
trying to get somebody to mine at the ground
otherwise 1% was worthless. Jagatheesan had
applied for 700,000 shares before nceting any
other nembers of the board but myself. I would
have told Jagatieesan that there were 750,000
new shares., Jagatheesan had applied for a
majority holding in the shares. No {true that

I knew Jagatheesan's grocup would not join the
company unless it had control over it. ot
true that I invited Jagatheesan's group to Join
the company to control it. The object of the
action was whelher Kepong Prospecting or the
new directors were to run the mine, I did not
take part in the deliberations because I wanted
the mine to be run. True that Tsang's group
were the first people I approached who had
nining experience to join the company. True I
told Tsang and Jagatiieesan that I would give
then all the help I could. I just wanted their
money and not thelr experience. I was plcasecd
and not surpriscd when they applied for 700,000
shares, I kmew that vhen they applied for
700,000 shares they wanted to cocatrol the minc.
Not right that when I saw the zroup would
contreol the company I did not want them to do
so as I wanted to control the company. Up to
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that period the company was coutrolled by a
board of directors of whichr I was an influen-
tial mnember. Iot rigat I intended to keep
that position., I objected tc allotment of
700,000 because in my opinion after that the
coupany would not be governed by a board of
directors but by one man. I had an interest in
the court case as I wanted to sece the mining
work started. I knew bthe fight next door was
as to who was to run the conpany. L did not
share any convergatbion with Tsang when the
parties returned to this Court room. Chua
Kwong Song (D.W.5) was lying when he said that
I went up to the gathering and asked what would
happen to my 1% with the agreed deductions.
Nothing was said sbout my 1% in the court room
and I did not ask about w1y 1l%. I knew that the
third parties were going to control the nine
when the Judge announced it. The third partles
were going to work the mine. I lmew that uy

% would now pe pald if they did the work, I
did not ask who was golng to pay it. 1 knew
because of ny agreewent with kepong Prospecting.
I don't know whetiier the Judge uentioned agbout
my lw. llarjoribanks knew nothing at all what
was going on in the next room. I got an
allowance of £300 a nonth from Kepong lines,
Hussey was taken by Kepong iilnes. He is not a
nmining engineer., Xepong lidines looked to me for
the washing plant. I never finished drawing up
the plans for the washing plant. ‘he reason
was Kepong lines Gic not provide tine funds
sufficient to do the work any further. UThe
lack of washin: plant held up nining operations.
It is essential that such an installation as a
washing plant shall fit the ground on which it
is to be placed. It is therefore necessary Lo
survey and neasure the site and make plans of
it before the washing plant plans can be
completed. Kepong lHines did not supply funds
enough to allow e to proceed any further

than I was doing. Surveyiny information from
the site was locking. I frequently asked them
for survey inforuation from the site. Or
alternatively for e to obtain the survey
information by giving ne the money. 1 wrote

to Lhepong liines about this. I also spoke to
Tsang over bthe phone about this. I think I

In the High
Court at -
Kuale ITunmpur

No. 12 (x)
Notes of
Svidence

Plaintiffts
Evidencs

AE, Schmidt

Crosg~ -
examined by
Third
Parties
continued




In the High
Court at
Kuala Lunpur

No. 12 (%)
Notes of
Evidence

Plaintiff's
Evidence

A.E, Schmidtb

Cross-
examined by
Third
Parties
continued

Re~examined

106,

did ask Tsang for money to do the survey. I
asked hin certainly nore than once., e did not
reply. The washing plant was holding up the
working cof the nine. Spending #40,000 a month
when the plant was not in action.

Adjourned to 2 p.n. 20,6.63
Oourt resumes., Parties as before.

Poved A.E, Schnidt (on former oath) states in
Englishet-

RE~EXAMINED 10

Re-Ln. The washing plant machinery was nearly
completed. There was very little left to

conplete the machinery. Xepong Frospecting

relied on me for their cngineering advice. They
relied on liarjoribanks for their legal advicec.

They had their opinions on other matters. The
100,000 shares Lo the other 4 partners would

not be worth anything unless the nine vas

started. Kepong lidlnes is paying Kepong

Prospecting Ltd. approximately 10% tribute. 20
Kepong Iidnes are paying $2.70 and should be

paying in addition 1% which makes nearly £3/-.

The price of ore is nearly g30/- 7.0.B. Tsang
intended to become the virtual proprietor. ie
wanted to nine the land. He gained the right o
work the land in the consent order. I used ay

own judgment when iarjoribanks had refused to

#ive their legal opinion at the extracrdinary
meeting., I was not chairman of the meeting of
29.4,57. o one present at that meeting %0
mentioned P.4., The C,Il, took about 5 days 2
before negotiations for settlenment. I was

resent throughout the hearing. I did not sece
siarjoribanks stand up nor did I hear hinm speak
during the proceedings. When I signed F.4. I

no longer regarded Tan Chew Sealh as under any
obligation to pay me the 1lic, I look at p.l3

of Polol turn to page 14 - "adoption of agree-
nent", 4T that time I did not regard Tan Chew
Seanr as having obligation to me in respect of 40
the 1. This was after signing P.3. 1 look at

Pe7 in PJle It is a copy of the P/A which I
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obtained from Tan Chew Seagh.

Aik Tiong asks for a short adjournment to enable
him to call a clerk in the Federal Registry to give
evidence in respect of a P/A - adjourned 15 mins.

Court resumes. Parties as before.

12(xi) - LIM BENG JIN

P.W.5., Lim Beng Jin a/s English :

Clerk in Selangor Registry, K.IL.

I am in charge of P/As. I have here a register
of P/A No0.78%/54. The name of the donor is Tan Chew
Seah. The name of the attorney is A.E. Schmidtb.
Date of registration is 23.7.54. The date of
revocation 18.9.56. Date of deposit of revocation

19,9.56., Copies of P/As. are kept in the Registry.
T made a search for a copy of P/K 78%/54 but I cannot
find it.

No questions by Mooney.

No questions by Murphy.

A.E. SCHMIDT Recalled.

P.W.4. A.E. Schmidt (recalled) (on former oaths)
states in English :- '

I have a copy of P/A 783/54 given to me by Tan

Chew Seah. I made this as a reference copy for use
in my office. It was when I had P/A 783/54 in
operation. This copy was in my possession all the

time until I handed over to the lawyers in this case.

CROSS-EXAMINED BY DEFENDANT

XXD. by Mooney. The copy was done by one of my
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clerks. I compared it with the original word

by word.
No questions by Murphy.

(Copy of P/A admitted P.20).

CASE FOR PIAINTIFFE

Aik Tiong addresses ~ deft's case and
plaintiff's case having closed - the court to
decide between defendant and third party - no
concern of plaintiff vis-a-vis third party -
refers to the notice - "That the question of
the liability of the Third Parties with
defendant be tried after the trial of the
action subject to the directions then to be
given upon the agpplication of the defendant and
the Third Parties (740) - file -~ refers to
Notice to Third Parties (14) in file - refers
to 192% 1 K.B.D. p.221 Barclays Bank v. Tom -
read at 223.

Mooney agrees with Aik Tiong's submission butb
does not agree the submission that the Court
should give judgment now before proceeding to
deal with the case of defendant against the
Third Parties - refers to 0.31 R.1 -
plaintiff could ask for particulars from Third
Parties - Annual Practice 1961 Notes to

0.16A R.7 p.394. Court entitled to give any
order under 0.16A R.7 - refers.

Ruling ~
Adjourned to 2.30 a.m. 21.6.63.
24st June, 1963,

Court resumes. Parties as before.

Ruling ~ Parties as before.

Mngghx addresses Court. Plaintiff is not a party
0 e consent order and therefore cannot sue the

defendant - refers to P.3 -~ plaintiff was not a

party to P.3.
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12(x1i) ~ TGANG TAK CHUEN

Tsang Tak Chuen a/s in English :

Singapore. No.39 Lorong 29. Senior Partner
Malaya Mining Co. of Ipoh.

I first knew the plaintiff in 1954, He was then
the consulting engincer to Malaya Mining Co.
Plaintiff did explain to me about Kepong Prospecting
Ltd. some time in 1955 or 1956. I know Jagatheesan.
He was my represenbative in Ipoh for Malaya Mining Co.
Plaintiff mentioned to me he had a mine in hand with
everything ready for its operation and Kepong
Prospecting Ltd. owned the mine. The mine was in
Kepong about 40 miles from Muar. Plaintiff contacted
Jagatheesan as Jagatheesan was acting for me.
Jagatheesan might have spoken to plaintiff that
Jagatheesan was representing me. dJagatheesan rang me
up to say that plaintiff said we had to hurry up
applying the shares otherwise someone else might apply
for those shares. Before we put in our application
I did not see the mine. Jagatheesan on my behalf put
in for 700,000 shares. Plainbiff Jagatheesan and
myself went to inspect the mine before the application.
I inspected the ore and was quite happy with the ore.
A long road had to be built before production. We had
to build a washing plant and clear up the Jungles for
exbtraction of ore and build the loading point for
loading the ore to the lighters. This would take 3
or 4 months. DPlaintiff promised to give us all the
held. Plaintiff promised to help us to get the
control of the company. We told him we would nob
apply for a large block of shares unless we had
control of the company.
services to operate the mine. He would give all the
information such as washing plant plan, mining plan,

road plan, stockpile areas and housing site. It is
important to know where to dig for iron ore. We could
obtain this information from plaintiff. He might

have all these records.
information. My original application was for 700,000
shares. Plaintiff told me that the company had a
balance of slightly over 700,000 shares. Jagatheesan
attended a meebing of the directors of Kepong
Prospecting on my behalf after I had applied for
700,000 shares, I attended the exbtraordinary general
meeting. Nothing came out of it except a High Court
action. I was herc every day while the action was in
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progress, 3 days. Eventually the Judge
adjourned for half an hour to enable us to
settle. I went to the witness room with

the o0ld directors, among then Chua Kwong

Song and Gwee Yam Keng. I did the

bargaining on my side. All the old

directors did the bargaining for the other
side. Both the old directors and us agreed

to the adjourmment. We wanted to pay the

0ld directors a tribute and we would work

the mine. They started at g5/-. I started

at §1.50. We ended up at $2.70. We came

to an agreement at #2.70. Actually we forgot
about plaintiff while we were bargaining.

The old directors did not mention plaintiff

at all. When we had come to an agreement

we come back to this Court room to inform

our lawyers. I saw plaintiff and
Marjoribanks in this Court. I spoke to

L.A.J. Smith my lawyer. We were talking
rather loudly about the tribute of g2.70.
Marjoribanks must have heard it. I do not
know which lawyer wrote down the terms of
settlement. I had a conversation with
plaintiff. Plaintiff came up to us when

we were back in this Court room. Plaintiff
said that as between the two parties the
matter had been sebttled and he asked whatb
about himself. I told him if plaintiff
continued to give us his services we would
take over his 1%. A little bit later I

also asked plaintiff that his 1% should have
deductions such as export duty, lighterage

and stevedoring. Plaintiff immediately
agreed. I read paragraph 10 of the consent
order. I cannot remember how this was put

in the order. We took over the mine in April,
1957. I heard the evidence of Hussey. He was
employed by Kepong Prospecting. We btook Hussey
over, We did not pay plaintiff in April, May,
June, July, August 1957. Plainbiff had to
work for us for his 1%. Actually he has done
something for us, such as handling over plans
for the road, the stockpile site plan and some
other information regarding machineries. We
asked plaintiff for the washing plant plan
after we took over the mining. He promised us
month by month till December 1957, We started
building the road from beginning of April 1957,
I saw plaintiff two or three times during the

10

20

30

50



10

20

30

111.

period. Every time plaintiff met he asked money
from me for his living. He said he was hard up.

I asked for the washing plant plan. He replied as
he was so busy trying to gebt money to live that he
could not finish with the washing plant plan.
Sometime in October or November 1957 I started
paying plaintiff Z300 a month as a consulting
engincer. We stopped paying plaintiff in January
1958 because plainbtiff did not produce the washing
plant plan. I employed another consulting engineer
Wilkins immediately after we dismisscd plaintiff.
Wilkins produced the washing plant within 3 months.
Without the washing plant we could not produce

the ore. The washing plant was the important to
the mine. If we had the washing plant plan we
could have produced the ore some time in August 1957.
In fact we first produced the ore in May 1958, 7
months delay. Our monbthly expenses were about
$40,000 to Z50,000, I would definitely have paid
plaintiff the 1% if he had worked for me.

' CROSS-EXAMINED BY DEFENDANT

XXD. by Mooney. The full production was in 1959,

We started mining in May 1958. Plainbtiff agreed
with the arrangements that we were to pay him the

1%. The condition was plaintiff was to serve me.
Plaintiff agreed that he would accept the 1% from

me in place of Kepong Prospecting. On that bssis

the Court order was agreed to by all concerned.

There was mention of an agreement before the consent
order was made. The agreement of 1954 was

mentioned. I remember plaintiff mentioned it.
Plaintiff mentioned the agreement after I had agreed
to pay the 1%. It was only mentioned when the Judge
was writing it down. I did not see any written
agreement at the time the consent order was made bub

I saw a copy of a written agreement of 1954 after the
consent order was made. I was not exactly intercsted
in the written agreement. I asked for a copy in 1959.
The mine was in operation in 1959 and the plaintiff
was demanding tribute from me. We are not bound on
the 1955 agrecment. We are morally lisble to pay the
plaintiff. TUnder the 1954 agrecment but not under the
1955 agreement. Plaintiff mentioned the 1954
agreement to me. He was the man running the show and
he knew how many agrcements there were. It must be

a result of plaintiff mentioning the 1954 agreement
that it went into the consent order. As far as I
know I did not hear plaintiff mention any other

In the High
Court at
Kuala Lumpur

12(xii)
Notes of
Evidence

Plaintiff's
Evidence

Tsang Tek
Chuen

Examined
continued

Cross—
examined by
Defendant




In the High
Court at
Kuala ILumpur

12(xii)
- Notes of
Evidence

Plaintiff's
Bvldence

Tsang Tak
Ghuen

Cross~-
examined by
Defendant
eontinued

GTOSS~
examined by
Plaintiff

112.

agrecement. At one stage plaintiff instituted
proceedings against Kepong Mines for payment
of the 1% tribute. Plaintiff dropped these
proceedings and commenced this action.
Marjoribanks was present in this Court in the
O.M. While I was negotiating with the old
directors outside this Court room I had not
in my mind the 1% tribute to plaintiff. It
never crossed my mind about the 1% tribute
until the plaintiff spoke to me in this Court 10
room. It is just a coincidence that 30 cts.
is 10% of g3/- and g3/~ is 10% of F30/-.

In this case I would not bargain for 5 cents.
In 1956 I became chairman of Kepong
Prospecting. Xepong Prospecting had
practically no funds apart from our share
money.

CROSS~-EXAMINED BY PLAINTIFE

XXD. by Aik Tiong. When I went over to the
witness room before the consent order was made 20
plaintiff was in this Court room. The old
directors went out with me. A1l the
negotiations took place outside this Court.

When we came back to this Court room he had
already come to an agreement. Plaintiff's 1%
was never mentioned at all during the :
negotiations outside this Court room. The

terms of settlement which I and the old
directors arrived at outside this Court room
were $2.70. tribute to the old directors and 50
we could take over the sub-lcase of the mine.

We also settled our machinery. Plaintiff came
to speak to me about his 1% after we had spoken
to our lawyers about the terms of the settle-
ment. After Plaintiff had agreed to receive

1% less deductions and to serve us I Gold

this to my lawyer in this Court room. I did
not speak to anybody else. I spoke to my
lawyer in the presence of the others. Nobody
said anything. I do not think there was any 40
discussion in this Court room after the consent
order was made and after the Judge left the
Bench. T do not think I discussed this 1%

with anybody that day after we left the Court.

I am definite that when I came back to this
Court room after the negotiations the settle-
ment was not g3/- tribute to defendants. Not
true that the settlement was g3/- tribute to the
defendants but it was reduced to g2.70 to
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accommodate the 1% to the plaintiff. Plaintiff In the High
mentioned he had some intercst and the 1% to me Court at
before we applicd for the shares, Plaintiff Kuala Lunmpur
said he had a 1% interest. Jagathecsan did tell 12(xdii)
mc a@bout the 1%. Jagathcesan told me that Notes of
plaintiff had 1% but the 1% bearing deductions Evidence
of export duty and barge contract. My
understanding was the same up to the time of s Pl
the consent order. Plaintiff told me when he g%?éntlff S
promised to give his scervices to me that he was 1dence
01ld and hc had some interest in Kepong m Talk
Prospecting Ltd., meaning 1% and so he wanted Csang a
the mine to work as soon as possible so that Chuen
he would get some income from the mine. I C
myself did not ask for the balance shect of oSS~ ab
Kepong Prospecting when we applied for the gxa@lggff J
900,000 sharcs but Jagatheesan did inspect lainti
the books of the company. Bofore I made the continued
application I saw some boring recsults.
Plaintiff gave me the boring resulbts. I saw
some of the analyscd rcports. I know
plaintiff was paid $1,000 monthly by Kcpong
Prospecting and also $2,000 as chicf engincer.
I was the chairman of Kcpong Mines Ltd. atb
the beginning and now I am chairman as well
as managing dircctor. I now own Kepong Mines
Itd. I have no written agrecment with
plaintiff. T have no corrcspondence with
plaintiff regarding my acceptance to pay the
1% tribute to plaintiff. My company has not
passed any resolution to the effcct that it
will pay plaintiff the 1% tribute.

RE~EXAMINED Re-examined

Re-Xn. When we came into the Board we read
tThe minutes of all the meetings and we came
to know about plaintiff's 1% less deductions
in minutes of 1.3.56.

MAdjourncd to 2 p.m. 21.6.63.

Court rcsumes. Partics as before.

Aik Tion Addresses Court - facts very straight
~forward -~ rclates the facts - o0ld partners
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agrecd that plaintiff should get 1%

tribute - Kepong Prospecting Co. formed

- refers to P.12 - 4 partners got

100.000 shares - 1% tribute to plaintiff

- these set out in P.3 - refers to P.4 -

no attack on P.12 - plaintiff is not a
party to P.3 - no privity of contract
between plaintiff and defendant company -
plaintiff could enforce his rights

through Tan Chew Seah - P.3 tabled at

first meeting - (p. 14 in P.1).

Plaintiff adopted P.3% as between himself
and the company and plaintiff had released
Tan Chew Seah - caused a novation - to

P.17 - refers to Marjoribanks second
thoughts -~ P.4 came into existence -~ P.4
was not executed straightaway as other
permancnt director was away -~ refers to
evidence of Ironside - consideration in
respect of 1% tribute - (p.18 of P.2) -
"may do" - mining titles approved on
14,12.1955 ~ plainbiff had no contract

with Kepong Mines - plaintiff gave good
consideration - amount that would be
payable to plainbiff in respect of that 1% -
selling price 1s equivalent to F.0.B.

price - no local market for iron ore - all
iron exported - purchased almost
exclusively by Japanese exporbters - recfers
to deductions -~ defence points to the mins.
at p.21 of P.1 -~ plaintiff would agree to
deductions if Chua Kwong Song would
subscribe 300,000 shares - conditions not
fulfilled -~ offer lapsed - refers to P.25
in P.1 - 1% referred to in the consent
order - defence novation of contract by
consent order - plaintiff was to look to
third parties solely for the discharge of
the 1% tribute - defendants discharged of
their obligations to plaintiff - refers to
the consent order - plaintiff is not a party
to the consent order - plaintiff is not bound
by that consent order - plaintiff perfectly
entitled to stad by his contract with
defendant company - limited liability
companies strict proof must be given -~
refers to 1894 2 C.D. p.32 at p.53 -

Rouse v. Bradford Banking Company - Vol. 5
Chancery A.C. p.118 - In re Family Endowment
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Society - also at P.1%1 3rd EBdition Halsbury
V0l.8 = p.262 - Tan Chew Scah filed an affidavit
in support of dcfendant company - plalntiff is
entitled to 1% tribubte on all ore sold against
the dcfendant based on cither P.? or P.4 or
both - and relicfs set out in the S/C.

Murphy addresscs Court - refers to P.3 & P4 -
even if P.3 and P.4 are volid - pleintiff has
not claim on P.4 -~ refers to Indian Contract
Aet - from p.20 - (Murphy hands a copy of the
relevant portions) - disregard P.3 & P.4 -
third party to pay defendant 1% on condition
plaintiff did work for third partics - plaintiff
did not work and therefore plaintiff could not
have the 1% - P.3% & P.4 did not contain what the
parties had agreed upon - only indemnity third
party has to give is under thc conscnt order -
indemnity ariscs if defendant has to pay on

the 1954 agreement.

Mooney addresscs Court - recfers to submission
of Murphy - plaintiff has business only in the
syndicate - refers to B45,000 - wait for 4 years
to get capital - difficulbty to get capital
becausc of the 1% tribute to plaintiff -
refers to P.12 - P.12 has not been proved -
Tan Chew Seah's signature on P.12 not proved -
refers to P.3 & P.4 - both void - cannot
pinpoint plaintiff's duties ~ P.3 & P.4 -
consideration must be present -~ no such thing
as part considcration -~ P.3 & P.4 fictitious -
plaintiff cannot sue on P.3 - P.4 is
fictitious - ncver intended for any future
services - datc of the execution of P.4 -~ refers
to Leong's evidence - no one can say when P.4
was signed - P.4 abrogated by the consent
order - oral agreecment between plaintiff,
defcendant and Third parties that 1% to be

paid by third party - other possibility
novation of P.4 by consent order - plaintiff
approved the draft order at board meeting -
Court order recplaces cverything that went
before - plaintiff should have sued the

third party - 1% less deductions - counter-
claim must succeed - plaintiff managing
director at that time - dubty to exercise the
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same degree of care as in his own affalrs
~ submits dismiss the claim with costs -
P.3 & P.4 bad - counter-claim succeeds.

CQA-.V.

Sd. M.M. Hashim
Judge.

Certified True Copy.

Sd. C.S. Kumar
Secrectary to Judge.

10.11.63.
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NO. 13
JUDGMENT OF HASHIM J.

IN THE HIGH COURT AT KUALA TLUMPUR

JUDGMENT

This is a claim for 1% tribute of all iron
ore sold from the Kepong lines.

This case at first sight would appear to be
very complicated but, in my opinion, it is not so
when one goes into the case very carefully.

There are three parties in this case, the
plaintiff, A.E. Schmidt, Kepong Prospecting Ltd.,
the defendants and Kepong Mines, the third
parties. :

The following facts are not in disputes:-—

(1) Sometime in 1953 one Tan Chew Seah applied
for a prospecting permit for iron ore at
Bukit Kepong, Muar, Johore. Tan called in
the plaintiff, a consulting engineer, to
assist him in obtaining a permit, as the
Kepong area was a very bad area vis-a-vis
the Emergency. The plaintiff then
interviewed various Government and police
officials and thereby paved the way for the
prospecting permit to be approved.

(2) In September, 1953 the Johore Government
intimated that it was prepared to grant a
prospecting permit to Tan.

(3) On 2.12,53 Tan wrote a letter to the
plaintiff. As this letter appears to be a
very important document to the plaintiff I
would quote it in full:-

"Having received on 25.11.53 ny
Prospecting Permit No.10/53 over 1000
acres of State Land at Bukit Kepong,
Johore I hereby agree to ensure that
you are paid one per cent (1%) of the
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selling price of all ore that may be
sold from any portion of the said
land, This is in payment for the
work you have done in assisting to
obtain the Prospecting Permit and any
work you may do in assiting fto have
mining operations started up. PFPlease
note my change of address.”

On 5,7.54, plaintiff, Chua Kwang Song and

Chan Cheow Kiat executed a Declaration of 10
Trust making themselves trustees for an

intended private company to be known as

the Kepong Prospecting Ltd.

On 11.7.54 Tan executed a comprehensive
Power of Attorney in Kota Bharu, Kelantan,
in favour of the plaintiff. This Power

of Attorney was registered in the Supreme
Court Registry, Kuala Tumnmpur on 23.7.54 as
B/A No. 783/54.

On 27.7.54 the Kepong Prospecting Ltd. was 20
reglstered under the Companies Ordinance

1940. The "subscribers" were the plaintiff,

Chan Cheow Kiat and Gwee Yam Keng both of
Malacca. Plaintiff was described as a

consulting engineer and the other two as
merchants,

It was discovered that the area covered by
Prospecting Permit No.10/53 had little iron

ore and in July 1954 a further application

for another 1200 asocres was made to include B 30
Bukit Pasol. The second application was

also made in the name of Tan Chew Seah.

The second application was approved in
Prospecting Permit No. 3/55. So the Kepong
Prospecting Ltd. had the permit to prospect

the whole area covered by P.P.10/53 and P.P.3/55.

The Board of Directors of Kepong Prospecting
Ltd. held its first meeting in Kuala Iumpur
on 31l.7.54. Thefollowing were appointed its
first directors:- 40
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l. The plaintiff who was appointed In the High
Chairman of the Board of Court at
Directors. Kuala Lumpur

2. Tan Chew Seah. No.13

Judgment of

3. Lee Kok Peng. Haghim J.

4. N.A. Marjoribanks, Advocate & 14th October
Solicitor. 1963

(Contd,)

5. Chua Kwang Song.
6., Chan Cheow Kiat.
7. Gwee Yam Keng.

On 31.7.54 an agreement (hereinafter called
the first agreement) was executed between
plaintiff as attorney for Tan Chew Seah on
the one part and Kepong Prospecting Ltd. on
the other part. I would quote the following
clauses as they would appear to be very
material to the question at issue:-

"AND WHEREAS the Permit Holder the
agreed with hig attorney, A.E. Schmidt
(the plaintiff) that in consideration
of his services rendered in the past,
the present and to be rendered in the
future he will ensure that the said
A.E. Schmidt is paid one per cent

(1%) of the selling price of all ore
that may be so0ld from any portion of
the 1,000 acres of State Land at Bukit
Kepong already referred to avbove.

(the reference is that the Permit
Holder has been granted a permit No.
10/53 dated 25.11.53).

AND WHEREAS the Company has agreed to
take over the obligation of the Permit
Holder to A.E. Schmidt (the obligation
is the letter dated 2.12.53 from Tan
Chew Seah to the plaintiff referred to
in {(3) above) in consideration of this
agreement with such modifications as
appear hereinafter,
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The Company shall take over the
obligation of the Permit Holder to pay
A.E. Schmidt 1% of the selling price of
all ore that may be sold from any
portion of the 1,000 acres of State
Land at Bukit Kepong with the following
modifications:—

(1) the obligation shall be extended
so as to include the said land as
defined in this agreement, and

(2) the tribute of 1% shall be
payable on the selling price of
the ore as shown in the Company's
records."

(10) The first agreement was signed by the

plaintiff as attorney for Tan Chew Seah and
rlaintiff as permanent director of the
Company, Lee Kok Peng a director and Leong
Kum Weng the Secretary in the presence of

NA. Marjoribanks. At this stage it is
pertinent to quote Article 101 of the
Memorandum and Articles of Association of the
Company. I quote:-

"The Seal of the Company shall be
affixed to any instrument in the
presence of at least one director and
of the managing director or a

permanent director and the said
director and managing directors shall
sign every instrument to which the seal
shall be so affixed in the presence of
each other and in favour of any
purchaser or person bona fide dealing
with the Company, such signatures shall
be conclusive of the fact that the Seal
has been properly affixed."

On the surface this first agreement would
appear to have been properly executed in
accordance with Article 101l. This first
agreement was tabled and accepted at the
first meeting of the Board of Directors
held in Kuala Iummpur on 31.7.54. It would
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appear that it was at this first meeting In the High
that Messrs Lovelace & Hastings, a legal Court at
firm of which a director lMr. N.A. Kuala Lumpur
Marjoribanks was a partner, was appointed

the Company's Solicitors. No,13

It was at the seventh meeting of the Board %udﬁgeng of
of Directors held in Kuala Lunpur on AsaLl <.
26.9.55 that a "supplementary" agreement

(hereinafter called the second sgreement) l4t? gctober
was tabled and be "approved and executed". (Con2d3)

This second agreement was intended to "sup-
lement" the first agreement.

Prom the time the Company was registered on
27.7.54., t0 1.3.56 only a limited amount of
work was done at the site in the way of
"horings". Nothing was done to mine the

ore due to lack of capital., At this eighth
meeting of the Board of Directors on 1.3.56
the plaintiff informed the meeting that he
would accept one per cent tribute on the
F.0.B., price of the ore less export duty and
the barge contract rate in settlement of the
Company's obligation under the second
agreement. It was at this meeting that

the Company resolved to proceed with

nining operations.

The Company tried to find ways and means

to raise capital to operate the mine and
eventually invited Mr. S.K. Jagatheesan

who represented a group of persons
interested in investing capital in the
Company to attend a meeting of the Board of
Directors which was held in Kuala Iumpur on
4.,8.56, Mr, Jagatheesan attended this
meeting and after some discussion it was
agreed that a total of 315,000 g1/~ shares
be allotted to Mr. Jagatheesan and his
associates not exceeding nine persons in
all., It was also agreed at this meeting
that Mr. Chua Kwang Son's application for
300,000 81/~ shares be accepted.

There was then a struggle to control the
Company between the old group represented
by the original directors and the new group
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represented by Mr. Jagatheesan and his
associates.

(15) An extraordinary general meeting was held
on 5.9.56. From the minutes of this
meeting it would appear that the meeting was
a stormy one. Both groups of directors
attended the meeting. Some claimed that the
meeting was irregular and invalid. The
result of the meeting would appear to be
that the new group ousted the old group on
the Board of Directors.

(16) At the fifteenth meeting of the Board of
Directors held on 1.10.56 the plaintiff
was removed as Chairman of the Board of
Directors and Mr. Tsang Tak Chuen from
Mr, Jagatheesan's group was appointed
Chairman.

(17) On 25.9.56 one Iim Ngian Cher, the holder

- of Share Certificate No,79 representing
5,000 shares in Kepong Prospecting Limited
filed an Originating Motion in the Kuala
Tumpur High Court in O.M. 6/56. He cited
the new directors and Kepong Prospecting
Limited as respondents. He applied that
the names of the new directors be deleted
as holders of ordinary shares under section
101 of the Companies Ordinance 1940.

(18) The Motion came up before Sutherland, J.
and a consent order was made on 27.3.57.
The gist of the order was that the old
directors replaced the new directors and
the new directors were granted a sub-lease
of the mining land and were allowed to work
the mine, The new directors were to pay
to Kepong Prospecting ILimited at the rate of
£2.70 per ton of ore removed from and
sold off the mining land according to the
shipping or other sales documents. The
new directors were also to take over from
Xepong Prospecting Limited the payment of
1% +tribute to the plaintiff.

(19) As a result of this consent order Kepong
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Mines Ltd, (the third parties) came into In the High
existence, From the evidence of Tsang Tak Court at
Chuen it would appear that he is at present Kuala Lumpur
the sole owner of Kepong Mines Iimited.
No,13
s at Pt .
documgiié?féff s claim is based on three Judgment of
* Hashim J.

(a) letter from Tan Chew Seah to plaintiff

dated 2.12.533 14th October

1963

(b) +the first agreement; and (Contd.)

(c) +the second agreement.

Tan Chew Seah's letter to the plaintiff
would appear to be a personal one ensuring
plaintiff that he would get 1% tribute of the
selling price of ore sold from the mining land.
This was in payment of the work plaintiff had
done to obtain the prospecting permit and for
any work plaintiff might do in assisting to have
the mining operations started, There is evidence
to indicate that plaintiff did a certain amount
of work in getting the prospecting permit
approved. There is also evidence to indicate
that plaintiff 4id attempt to get certain people
and a Japanese firm to finance the mining
operations. In my opinion, Tan Chew Seah, the
permit holder, had the right to offer the 1%
tribute to plaintiff. This offer was put in
legal form in the first agreement which was
adopted and passed at the first meeting of the
Board of Directors on 31.7.54. It was at this
meeting that plaintiff was appointed the
Chairman of the Board of Directors, Under the
first agreement the Company agreed to take over the
obligation of Tan Chew Seah to pay plaintiff the
1% tribute, the consideration being that Tan
Chew Seah would permit the company to prospect
and work the mining land.

The first question for determination is
whether plaintiff had the authority conferred on
him by P/A No. 783/54 to execute the first
ggreement on behalf of his principal Tan Chew

eah.
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A Power of Attorney is a formal instrument
by which authority ig conferred on an agent.
Such an instrument is construed strictly and
confers only such authority as is given expressly
or by necessary implication.,  One of the most
important rules for the construction of a power
of attorney is regard must be had to the recitals
which, as showing the scope and object of the
power, will control all general terms in the
operative part of the instrument. The scope and
object of P/A No.783/54 would appear to be in
relation to the mining properties of Tan Chew Seah.
There would appear to be no provision in the
power of attorney whereby the plaintiff as
attorney could enter into any agreement for his
own personal benefit. No mention or reference is
made in the power of attorney as regards the 1%
tribute to be paid to plaintiff by Tan Chew Seah,
In my opinion the plaintiff exceeded his authority
when he executed the first agreement as an agent
of Tan Chew Sesh in respect of the 1% tribute
to the plaintiff. Ifmy view is correct then the
first agreement would appear to be void. My view
is strengthened when the second agreement is
considered., According to the plaintiff the
second agreement was drawn up on the advice of
Mr., Marjoribanks who was of the opinion that
"the position wented tidying up". The
inference would appear to be that there was some
doubt as to the legality of the first agreement
and it was considered advisable that the Company
should enter into a supplementary agreement with
the plaintiff. The second agreement was tabled
at the seventh meeting of the Board of Directors
held in Kuala Iumpur on 26.9.55. According to
the minutes of that meeting it was resolved that
the appointment of Mr, Ironside as proxy for and
on behalf of Mr., Marjoribanks between 1.10.55
and 31,12.55 be approved, There is evidence to
show that Mr. Marjoribanks the Company's legal
adviser was going on leave about 1.10.55, and
Mr. Ironside came into the picture as a partner
of Messrs. Lovelace & Hastings, the Company's
legal advisers., Mr, Ironside acted as a director
of the Company in place of Mr, Marjoribanks from
1.10.55 to December 1955, The second agreement
is dated 26.9.55 but is claimed to have been
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executed during the first week of October 1955.
Mr. Ironside could not say when he signed the
second agreement but he was positive he did not
sign it before 1.10.55 as he was then not a
director of the Company. Mr. Ironside contended
that he read the second agreement before signing
it but was not sure whether the date had already
been written on the agreement when he read it.
He stated that the date, if it appeared on the
agreement then, might not have struck him as a
matter of significance., The plaintiff in his
evidence stated that he signed the second
agreement on 26.9.55 and that he wrote the date,
that is to say, he wrote "26th"., Flaintiff also
stated that the agreement was sealed on the
following Monday. Mr. Ironside was positive he
did not sign the agreement on 26.9.55.

According to the second agreement plaintiff
signed it as a party to the agreement in the
presence of the Company's secretary.
not say in his evidence that he signed it in the
presence of the Company's secretary. The common
seal of the Company was affixed in the presence
of Mr. Ironside and Tan Chew Seah.
was not called to give evidence asg to his
signature on the second agreement and on his
letter to plaintiff dated 2.12.53. It seems
rather strange that the central figure in this
case has not been called to give evidence,
According to the Company's secretary Mr. Leong
Kum Weng he signed the second agreement as a
witness to plaintiff's signature but he did not
say when and where he signed as a witness to
plaintiff's signature. According to Mr. Leong
Kum Weng all the parties to the second agreement
came to his office to execute the agreement.

Mr. Leong Kum Weng also stated in his evidence
that there was no date on the agreement when he
read it but he remembered the agreement was
executed during the first week in October 1955.
There appears to be a contradiction here. If
the plaintiff signed the agreement on 26.9.55 he
could not possibly sign it during the first week
in October 1955. The issue is whether the
second agreement was executed in accordance with
Article 101 of the Memorandum and Articles of
Association of the Company. From the evidence

Plaintiff did

Tan Chew Seah
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it would appear that there is a great deal of
doubt that the agreement was properly executed.
There was the Company's legal adviser, Mr.
Ironside, who signed the agreement as a director.
With great respect I am forced to come to the
conclusion that Mr. Ironside's evidence is rather
unsatisfactory. He was very hesitant in his
evidence and would appear t0 be groping about in
the dark. I am therefore forced to come to the
conclusion that the second agreement was not
properly executed in accordance with Article 101,
Under the circumstances I am forced to arrive

at the finding that plaintiff's claim must fail.
I have the greatest sympathy for the plaintiff
as it is quite clear from the evidence and the
documents that he was promised the 1% tribute.

It is also clear from the evidence that plaintiff
was paid in all approximately £49,000 as
Chairmen of the Board of Directors and as
consulting engineer to the Company. It has been
submitted that plaintiff cannot claim on the
Consent Order of 27.3.57. Even in the Consent
Order there is mention of the 1% tribute and

Mr, Tsang Tak Chuen, the sole owner of Kepong
Mines Ltd. has admitted in his evidence that he
would have definitely paid the plaintiff the 1%
tribute if plaintiff had worked for him. It is
also clear from the evidence that plaintiff took
no part in the affairs of the Company after he
was ousted as Chairman of the Board of Directors.

The claim is therefore dismissed with costs.
As plaintiff's claim is dismissed the counter-
claim of the defendant is also dismissed.

As regards the third party's costs this will

10

20

30

be payable in the first instance by the defendant who

will have to be indemmified in full by the
plaintiff,

14th October, 1963. Sd: M.M. Hashim
Judge.
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NO. 14 In the High
' ' Court at
ORDER Kuala Lumpur
BEFORE, THE HONOURABLE DATO JUSTICE HASHTIN, No..l4
JUDGR, MLLAYE . Order

IN OPEN COURT

14th October
This 14th day of October, 1963, 1963

"ORDER

This suit coming on for hearing before the
Honourable Dato Justice Hashim, Judge, Malaya,
on the 16th day of July, 1962 in the presence of
Mr., R, Ramani with Mr. Ng Ek Teong of Counsel
for the Plaintiff, Mr. Peter lMooney of Ccunsel
for the Defendant and Mr., T.C. Tang of Counsel
for the 2nd, 3rd, 6th, 7th and 8th Third Parties
and in the absence of Mr. M.N. Cumarasami Solicitor
for the lst, 4th and 5th Third Parties AND UPON
READING the Pleadings of the Plaintiff and the
Defendant AND UPON HEARTING +the evidence of the
Parties IT WAS ORDERED that the trial of the
suit be adjourned to the l4th day of August, 1962
and the same coming on for hearing on the 1l4th,
15th, 16th and 17th days of August 1962 in the
presence of Counsel aforesaid AND UPON HEARING
the arguments of Counsel IT WAS FURTOER ORDBRED
that the suit be adjourned for continued hearing
on the 5th day of September, 1962 and the sanme
coming on for hearing on the 5th day of September
1962 in the presence of Counsel aforesaid AND
UPON HEARING Counsel JIT WAS FURTHER ORDERED
that the hearing be adjourned to the 1ldth day of
March 1963 and the same coming on for hearing on
the 18th, 19th, 20th, 21lst and 22nd days of lMarch
1963 before Mr. R. Ramani with Mr. Ng Eg Teong
of Counsel for the Plaintiff, Mr. Peter Mooney
with Mr. Thomas Lee of Counsel for the Defendant
and Mr. Denis Murphy with Mr. T.C., Tang of
Counsel for the Third Parties AND UPON HEARING
further evidence of the Parties and arguments of
Counsel aforesaid IT WAS FURTHER ORDERED that
the hearing of the suit be adjourned to the 17th
to 26th days of June 1963 and the same coming on
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for hearing on the 17th, 19th, 20th and 2lst
days of June 1963 before Mr, Ng Ek Teong and
Mr. K.A., Menon of Counsel for the Plaintiff,
Mr, Peter Mooney with Mr., Thomas Lee of
Counsel for the Defendant and Mr. Denis Murphy
with Mr. T.C., Teng of Counsel for the Third
Parties AND UPON HEARING further evidence of
the Parties and arguments of Counsel aforesaid

IT WAS FURTHER ORDERED +that the suit do stand
adjourned for judgment and the same coming on for 10
Judgment this day in the presence of Mr., Ng Ek
Teong with Mr. K.A. Menon of Coéunsel for the
FPlaintiff, Mr. S.D.K. Peddie with Mr., Thomas Lee
of Counsel for the Defendant and Mr. Denis Murphy
with Mr. T.C. Tang of Counsel for the Third
Parties IT IS ORDERED +that the claim and
Counterclaim be and are hereby dismissed AND IT
IS ORDERED +that the Third Parties' costs in this
sult be taxed and be paid in the first instance
by the Defendant to the Third Parties AND IT IS 20
FURTHER ORDERED that the Plaintiff do indemnify

the Defendent against the full amount of the

cogts payesble by the Defendant to the Third Parties
AND IT IS LASTLY ORDERED +that the Defendant's
costs of this suit be taxed and be paid by the
Plaintiff to the Defendant.

-Given under my hand and the seal of the
Court . this 14th day of October, 1963.

NO. 15
MEMORANDUM OF APPEAL 30

IN THE FEDERAL COURT OF MATAYSIA
(Appellate Jurisdiction)

Civil Appeal No, 70 of 1063
MEMORANDUM OFAAPPEAL

1. The learnmed Judge was wrong in finding that:-
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(2) Power of Attorney No. 783/54 from Tan
Chew Seah to the Plaintiff did not
coiifer upen the Plaintiff auvthority to
exccute the first agreement (P3) on
behalf of his principal; and

(b) +the first Agreement (P3) was void.

2 The learned Judge further erred in finding
that an inference that there was some doubt as to
the legality of the first agreement (P3) could be
dravn from the fact that the Company considered
it necessary to enter into a supplementary
agreement.

3. The learned Judge failed to appreciate that
in executing the first agreement as the Attorney
of Tan Chew Seah he was not so much conferring
a benefit on himself but arranging for the
Defendant Company to prospect and work the land
held under Permit No. 10/53 dated 25.11.63. In
doing so it became his duty to ensure that the
obligations that were attached to the right to
work the said land should also be transferred to
the Defendant Company.

4. The learned Judge should have held that
the first Agreement was a valid and binding
document.

5. The learned Judge should have held that no
inference that there was a doubt as to the
legality of the first Agreement could be drawn
from the fact that it was considered desirable
to draw up a sccond Agreement as the purpose of
the second Agreement was different though
supplementary to the first Agreement.

6. The learned Judge failed to appreciate the
fact that the first Agreement (P3) was in fact
between Tan Chew Seah and the Defendant Company
and that there was then no binding agreement
between the Plaintiff and the Defendant Company
by which Tan Chew Seah would be released from his
obligations to the Plaintiff and the Plaintiff in
furn enabled to look to the Defendant Company for
the payment of his 1% tribute.
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The learned Judge was wrong in placing any
significance in the fact that :-

(a) +the Plaintiff did not say in his
evidence that he signed the Second
Agreement in the presence of the
Company's Secretary although the
Secretary admitted signing as witness
to the Plaintiff's signature,

(b) Tan Chow Seah was not called to give
evidence as to his execution of the
second Agreement (P4).

8. The learned Judge should have placed no
weight in the dating of the second Agreement in
considering its validity or its execution by
the parties.

9. The learned Judge failed to appreciate

that the Plaintiff having acknowledged that he

had executed the second Agreement (P4) there was
no legal requirement that his signature should
further be proved as having been properly attested,

10. The learned Judge failed to appreciate

with regard to the Secretary witnessing the
Plaintiff's signature on the second Agreement that
the Plaintiff signed at the meeting of the Board
of Directors of Kepong Prospecting Company Iimited
held on the 26th September, 1955 and that the
Company's Secretary was present at such meeting.

11, The learned Judge failed to take into
account that the Defendant Company had already
filed an affidavit by Tan Chew Seah in
proceedings in the suit and the said Tan Chew
Seah had in effect become a witness for the
Defendant Company.

12. The learned Judge was wrong in finding
that the Second Agreement (P4) was not properly
executed in accordance with Article 101 of the
Memorandum and Articles of Association.

13. The learned Judge should have held that
the Defendant Company's seal was affixed in
accordance with Article 101 of the Articles of
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Association.

14. The learned Judge should further have held
that the Plaintiff was entitled to assume that the
Seal was properly affixed to the second Agreement
and that the Defendant Company could not repudiate
the second Agrecment on the ground of any failure
by its directors in complying with the requirements
of its articles.

15, The learned Judge failed to appreciate that
there was no cnus on the part of the Plaintiff
to0 prove that the seal of the Couwpany had been
properly affixed in accordance with its

Articles of Association once the Seal of the
Defendant Company and the signatures of the

two requisite directors was not disputed or
proved,

16. The learned Judge should have found that
the three documents :-—

(a) +the letter from Tan Chew Seah to the
Plaintiff dated 2.12.1953 (P12);

(b) f%@ ?irst Agreement dated 31.7.1954
3¢

(e) ?he)second Agreement dated 26.9.1955
Pi),

being valid and binding the Plaintiff is entitled
0 succeed in his claim and should have entered
judgment in his favour.

17. The learned Judge should in the context of
the evidence have found irrespective of the
validity of the first or second Agreement (P3
and P4) that there was nevertheless a valid and
binding verbal agreement between the Plaintiff
and the Defendant Company which is borme out
fully by the conduct of all the parties and the
minutes of the various meetings of the Defendant
Company.

Dated this 20th day of December, 1963.
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NO. 16

NOTICE OF MOTION
IN THE FEDERAL COURT OF MATAYSTA

(Appellate Jurisdiction)

NOTICE OF MOTION

TAKE NOTICE +that on the Monday the 2nd
day of March 1964 at 10.00 o'clock in the
forenoon or as soon thereafter as he can he
heard Mr, Anthony Hills of Counsel for the
abovenamed Appellant will move the Court for 10
an order that the Appellant be at liberty under
Federal Court (Civil Appeal) (Transitional)
Rules 1963 No.22 (1) to amend the Memorandum
of Appeal herein in the manner set out in
the copy thereof attached hereto.

Sd: Donalson & Burkinshaw
Solicitors for the Appellant

Dated at Kuala Lumpur this 20th day of
February 1964.

(L.s.) 20
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No.17 In the Pederal
AIT 7DED MEMORANDUM OF APPEAL Court of
’ Malaysia
IN THE FEDERAL COURT OF MATAYSIA ~
A oA s Appellate
(Appellate Jurisdiction) Turisdiotion
IIRMORAIIDUIL OF APPEAT No+17
1. The learned Judge was wrong in finding that: Amended
Memorandum
of Appeal

(a) Power of Attorney No. 783/54 from Tan Chew
Seah to the Plaintiff did not confer upon the
Plaintiff authority to execute the first
agreement (P3) on behalf of his principal; and

(b) the first Agreement (P3) was void.

2. The learned Judge further erred in finding

that an inference that there was some doubt as 1o

the legality of the first agreement (P3) could be drawn
from the fact that the Company considered it

necessary to enter into a supplementary agreement.

3. The learned Judge failed to appreciate that

in executing the first agreement as the Attorney

of Tan Chew Seah he was not so much oconferring a
benefit on himself but arranging for the Defendant
Company to prospect and work the land held under

Permit No.10/53 dated 25.11.53. In doing so it

became his duty to ensure that the obligations that
were attached to the right to work the said land should
also be transferred to the Defendant Company

4. The learned Judge should have held that the
farst Agreement was a valid and binding doocument.

5., The learned Judge should have held that no
inference that there was a doubt as to the

legality of the first Agreement could be drawn
from the fact that it was considered desirable to
draw up a second Agreement as the purpose of the
second Agreement was different though supplementary
to the first Agreement.

6. The learned Judge failed to appreciate the
fact that the first Agreement (P3) was in fact
between Tan Chew Seah and the Defendant Company
and that there was then no binding agreement
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between the Plaintiff and the Defendant Company
by which Tan Chew Seah would be released from
his obligations to the Plaintiff and the
Plaintiff in turn enabled to look to the
Defendant Company for the payment of his 1%
tribute,

7. The learned Judge was wrong in placing any
significance in the fact thati:-

(a) the Plaintiff did not say in his evidencs
thathe signed the Second Agreement in the 10
presence of the Company's Secretary
although the Secretary admitted signing
as witness to the Plaintiff's signature.

(b) Tan Chew Seah was not called to give
evidence as t0 his execution of the
second Agreement (P4).

8. The learned Judge should have placed no

weight in the dating of the second Agreement in
considering its validity or its execution by

the parties. 20

9. The learned Judge failed to appreciate

that the Plaintiff having acknowledged that he
had executed the second Agreement (P4) there

was no legal requirement that his signature
should further be proved as having been properly
attested.

10, The learned Judge failed to appreciate

with regard to the Secretary witnessing the
Plaintiff's signature on the second Agreement

that the Plaintiff signed at the meeting of the 30
Board of Directors of Kepong Prospecting Company
Limited held on the 26th September, 1955 and

that the Company's Secretary was present at such
meeting. .

11, The learned Judge failed to take into
account that the Defendant Oompany had already
filed an affidavit by Tan Chew Seah in proceed-
ings in the suit and the said Tan Chew Seah

had in effect become a witness for the Defendant
Company.

12, The learned Judge was wrong in finding 40
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that the Second Agreement (P4) was not properly In the Federal
executed in accordance with Article 101l of the Court of
Memorandum and Articles of Association. lalaysia

13. The learned Judge should have held that Appellate

the Defendant Company's ssal was affixed in Jurisdiction
accordance with Article 101 of the Articles of

Assooiation. No.17

14, The learned Judge should further have ﬁﬁgggggdum
held that the Plaintiff was entitled to assume 6fiAppeal

that the Seal was properly affixed to the second (Contd.)
Agreement and that the Defendant Company could ontd.
not repudiate the second Agreement on the ground

of any failure by its directors in complying with

the requirsments of its articles.

15, The learned Judge failed to appreclate

that there was no onus on the part of the
Plaintiff to prove that the seal of the Company
had been properly affixed in accordance with its
Articles of Association, once the Seal of the
Defendant Company and the signatures of the two
requisite directors was not disputed or proved.

16, The learned Judge should have found that
the three documentsi-

(a) the letter from Tan Chew Seah to the
Plaintiff dated 2.12.53 (P12)

(b) the first Agreement dated 31.7.54 (P3);
(c) the second Agreement dated 26.9.55 (P4).

being valid and binding the Plaintiff is entitled
to second in his claim and should have entered

judgment in his favour,

17, The learned Judge should in the context

of the evidence have found irrespective of the
validity of the first or second Agreement (P3 and
P4) that there was neverthelegss a valid and
binding verbal agreement between the Flaintiff
and the Defendant company which is borne out
fully by the conduct of all the parties_and the
minutes of the various meetings of the Defendant

Company .
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13, The learned Judge should have held thnat

if there was no authority for the Plaintiff to
enter into the first agreement on behalf of his
principal, Tan Chew Seah, under the Power of
Attorney filed herein, nevertheless his principal
by his subsequent conduct ratified the Plaintiff's
signing of the sald agreement.

19. Quite apart from the question of the

validity or otherwise of the second agreement

the Plaintiff is entitled to rely upon the first 10
agreement and to enforce his rights set out

therein directly against the Defendant Company.

20. The Court will not permit the Defendant
Company to approbate and reprobate the first
agreement by accepting the benefits under the said
agreement without at the same time conforming to
2ll its provisions.

21, If which is denied the second and supple-

mentary agreement (P4) was not duly sealed in
accordance with the Articles of Association of 20
the Defencant Company, the said P4 is notwith-
standing a valid contract in writing between

the Plaintiff and the Defendant Company and signed

by an authorised person on behalf of the said

Oompany subsequent to approval by the Board.

Dated this 20th day of December, 1963

Redated this day of February, 1964

Sgd: BRADDELL & RAMANT
Solicitors for the Appellant

Sgd: DONALDSON & BURKINSHAW 30
Solicitors for the Appellant
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No., 18
NOTICE OF HOTICH

I THE FEDERAL COURT OF MATLAYSIA HOLDEN AT
KUALA LULPUR

( LPPELIATE JURISDICTION)

JOTICE OF MOTION

T4KE NOTICE that on Llonday the 2nd day of
Mareh 1964 at 10,00 o'clock in the forenoon, oI
as goon thereafter as he can be heard Mr,
Anthony Hills of Counsel for the above-named
Appellant will move the Court for an order that
the Appellant be at liberty under Federal Court
(Civil Appealg (Transitional) Rules 1963 Nos.
8(1) and 22(1) to re-smend his Amended Reply
and Defence To Counterclaim in the manner set

out in the copy thereof attached hereto.

Sgd: Donaldson & Burkinshaw
Solicitors for the Appellant

Dated at Kuala Lumpur this 22nd day of February
1964.

(L.S.)
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No.19
RE-AMENDED REPLY AND DEFENCE TO COUNTERCLATIM

IN THE HIGH COURT AT KUALA LUMPUR

RE AMENDED REPLY AND DEFENCE TO COUNTERCLATIL

1. The Plaintiff 301ns issue with the
Defendant on its Defence except in so far as the
same consists of admission.

1.A. The Plaintiff will contend that having
regard to the Order of this Honourable Court
dated the 27th day of March 1957 made in O.M.

6 of 1955 which order was made by consent of
the defendant which was a party to the proceed-
ings and which order provides inter alia:

10. The agreement between Kepong
Progpecting Limited and Tan Chew
Seah dated the 31st day of July,
1954 whereby 1% of the value of all
ore sold from the mining land is %0
be paid by the Company to Mr, &.E.
Schmidt shall be taken over by the
Respondents numbered 1 to T and 9
but not 8 or their nominees and the
Respondents numbered 1 to 7 and 9
but not 8 shall indemnify Kepong
Prospect<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>