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IN THE PRIVY COUNCIL No, 14 of 1964

ON APPEAT
FROM THE COURT OF APPEAL FOR BASTERN AFRICA

BETWEZEREN:

RATTAT SINGH
s/o Nagina Singh Appellant

- and -

THE COMIMISSIONIR OF
INCOLKE TAX Respondent

KECORD OF PROCEEDINGS

lioe 1

Notice confirming Assessment
for the year 1946

File Ho. 224334

EAST AFRICAN INCOME TAX DEPARTMENT No., 1
Notice con-
INCOME TAX firming the
Assessment

NOTICE for the yeaxr
1946

(Section 77 and 78 of the East African (ianagement) 4th December
Act, 1952) 1958

Year of Ingome 1946 Assessment No., B90O0O1l

To :-

Rattan Singh s/o Nagina Singh,
P.0. Box 1047,

NAIROBI.

Sir,
With reference to your objection fto the
assessment made upon you for the above-mentioned

year of incone

1.



No., 1

otice con~
firming the
Assessment
for the year
1946

4th December
1958
{Continued)

1. I hereby give you notice that I confirm the
assessment as I am not prepared to amend it
in accordance with your objection.

R If you wish to appeal against this decision
you are entitled to appeal either -

(a) +to the Tocal Committee on giving me
notice in writing within thirty days of
the date of the service of this Notice.
This Notice must be accompanied by a
menorendum of appeal signed by you or 10
your agent setting forth concisely and
under distinct heads the grounds of
appeal, the facts upon which is based
and referring to any documentary or
other evidence which you propose to
adduce 1o the DLocal Committee;
or

(b) to a Judge on giving me notice in writing
within sixty days of the date of the
service of this Notice in which case you
must within seventy-five days from the 20
date of the service of this Notice
present a memorandum of appeal to the
Registrar of the Supreme Court. Your
attention is drawn to the appropriate
Rules of Court.

3e Notice of appeal cannot bve accepted after

the lapse of the period of thirty and sixty days set

out in 2(a) and (b) above unless you are able to

satisfy the Local Committee or the Judge that you were
prevented from giving due Notice owing to absence 30
from the Colony, sickness or other reasonable cause.

4, If no appeals is made, the tax which was in
dispute amounting to Shs.28,692/- is payable on or
before the THIRD day of FETDRUARY 1959 and if payment
is not made by that date a penalty of 20 per cent will
be added., The remainder of the tax, which was not in
dispute, if still unpaid, remains payabie on the due
date previously notified.

2.
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5 Will you please guote the file number, year
and assessment number when making vayment of the
above amount,.

I am, Sir,
Your Obedient servant,
sdlL B. C. Thomas
Regional Commissioner of Income Tax,

Notice confirming the Assessment
for the year 1947

I'ile No. 22433A
EAST AFRICAN INCOME TAX DEPARTIENT
INCOME TAX
NOTICE

(Section 77 and 78 of the Rast African (Management)
Act, 1952)

Year of Income 1947 Assessment FNo, B90012

4th December, 1958

Tos-

Rattan Singh s/o Nagina Singh,
P.0. Box 1047,

NAIROBI.

Sir,

With reference to your objection to the
assessment made upon you for the above-mentioned
year of incomei-~

I hereby give you notice that I confirm the
asgessment as I am not prepared to amend it
in accordance with your objection.

2 If you wish to appeal against this decision
you are entitled to appeal either -

(a) to the Local Committee on giving me
notice in writing within thirty days

3.

No. 1

Notice con~-
firming the
Assegsment
for the year
1946

4th December
1948
(Continued)

No., 2

Notice con-
firming the
Assessment
for the year
1947

Ath December
1958




Vo, 2

Notice con-
firming the
Assegsment
for the year
1947
4th December
1958
(Continued)

of the date of the service of this
Notice, This Notice mus?t be
accompanied by a memorandum of appeal
signed by you or your agent setting
forth concisely and under distinct
heads the grounds of appeal, the facts
upon which is based and referring to any
documentary or other evidence which you
propose to adduce to the Local
Committee;

or

(v) to a Judge on giving me notice in
writing within sixty da s of the date of
the service of this Notice in which
case you must within severty-five days
from the date of the service of this
Notice present a memorandum of appeal
to the Registrar of the Supreme Court,
Your attention is drawn to the
appropriate Rules of Courd,

3. Notice of appeal cannot be accepted after the
lapse of the period of thirty and sixty days set out
in 2(a) and (b) above unless you are able to satisfy
the Local Committee or the Judge that you were
prevented from giving due Notice owing to absence from
the Colony, sickness or other reasonable cause.

4, If no appeals is made, the tax which was in
dispute amounting to Sh.143,697/- is payable on or
before the THIRD day of FEBRUARY, 1959 and if payment
is not made by that date a penalty of 20 per cent
will be added, The remainder of the tax, which was
not in dispute, if still unpaid, remains payable on
the due date previously notified,

De Will you please quote the file number, year
and assessment numnber when meking payment of the
above amount.,

I am Sir,
Your Obedient servant,
sd, B.C. Thomas
Regional Commissioner of Income Tax,

Ll"

10

20

30

40
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Nos 3

Notice confirming the Assessment
for the vear 1948

File Ho. 224334
EAST AFRICAN INCOME TAX DEPARTHENT
INCOME TAX
NOTICE.

(Section 77 and 78 of the East African (Management)
Lot, 1952),

Year of Income 1948

To &~

4th December, 1958

Rattan Simzh s/o Nagina Singh,
P.0. Box 1047,

NATROBI

Sir,

assessment made upon you for the above-mentioned year

With reference to your objection to the

of income 3~

2

I hereby give you notice that I confirm the

agsses

sment as I am not prepared to amend it

in accordance with your objection.

If you wish to appeal against this decision
you are entitled to appeal either ¢-

(a)

to the Local Committee on giving me
notice in writing within thirty days
of the date of the service of this
Notice. This Notice must be
gccompanied by a Memorandum of Appeal
gigned by you or your agent setting
forth concisely and under distinct
heads the grounds of appeal, the facts
upon winich is based and referring to
any documentary or other evidence which
you propose to sdduce to the Local
Committee;

or

5.

No. 3

Notice con-
firming the
Assessment
for the

year 1948
4th December
1958

Assessment No, B900L3



Noe 3

Notice con-
firming the
Assessment
for the
year 1948
4th December
1958
Continued

No. 4

Notice con-
firming the
Assegsuent
for the year
1949

4th December
1958

() +to a Judge on giving me notice in
writing within sixty days of the service of this
notice in which case you nust within seventy five
days from the date of the service of this Notice
present a Memorandum of appeal to the Registrar
of the Supreme Court. Your attention is drawn
to the appropriate Rules of Courtd.

3. Notice of appeal cannct be accepted after

the lapse of +the period of thirty and sixty days

set out in 2(a) and (b) above unless you are able 10
to satisfy the Local Committee or the Judge that

you were prevented from giving due Notice owing

to absence from the Colony, sicknrness or other

reagsonable cause,

4o If no appeals is made, the tax which was in

dispute amounting to Shs. 86,299/~ is payable on

or before the THIRD day of FEBRUARY, 1959 and if

payment is not made by that date a penalty of 20

percent will be added., The remainder of the tax,

which wae not in dispute, if still unpald, remains 20
payable on the due date previously notified.

De Will you please zuote the file number, year
and assessment number when making payment of the
above amount.

I am, Sir,
Your Obedient servant,
sd: B.C. Thomas.
Regionel Commissioner of Income Tax,.

No. 4

Notice confirming the Assessment 30
for the year 19490

EAST AFRICAY INCOME TAX DEPARTMENT
INCOME TAX
NOTICE

(Section 77 and 78 of the Bast African (Management)
Act, 1952)
Year of Income 1949 Assessment No. B9001l4

6.
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4th. December, 1958.

To -

Rattan Singh s/o Nagina Singh,
P.0. Box 1047,

NATIROBI.

Sir,

With reference to your objection to the
assessment made upon you for the above-mentioned
year of income -

T hereby give you notice that I confirm the
asgessnent as I am not prepared to amend
it in accordance with @your objection.

2e If you wish to appeal against this decision
you are entitled to appeal either -

(a) +to the Local Committee on giving me
notice in writing within thirty days
of the date of the service of this
Hotice. This Wotice must be
accompanied by a Memorandum of Appeal
signed by you or your agent setting
forth concisely and under distinct
heads the grounds of appeal, the facts
upon which is based and referring to

any documentary or other evidence which

you propose to acduce to the Local
Committee 3
or

(b) to a Judge on giving me notice in
writing within sixty days of the
service of this notice in which case
you must within seventy five days from
the date of the service of this Notice
present a Memorandum of Appeal to the
Registrar of the Supreme Court. Your
attention is drawn to The appropriate
Rules of Courd.

3 Notice of appeal cannot be accepted after
the lapse of the period of thirty and sixty days

set out in 2(a) and (b) above unless you are able to

satisfy the Local Committee or the Judge that you
were prevented from giving due lotice owing to

absence from the Colony, sickness or other reasonable

cause.

T

No. 4

Notice con-
firming the
Assessment
for the year
1549

4th December
1958
(Continued)




No. 4

Notice con-
firming the
Assegsment
for the year
1949

4+th December
1958 .

QContinuedz

No. 5

Notice con-
firming the
Assessment
for the year
1950

4th December
1958

4, If no appeals is made, the tax which was

in dispute amounting to Shs.125,156/- is payable

on or before the THIRD day of FEBRUARY, 1959 and if
payment is not made by that date a penalty of 20
per cent will be added., The remainder of the tax,
which was not in dispute, if still unpaid, remains
payable on the due date previously notified,

5 Will you please quote the file number, year
and assessment number when making payment of the
above amount. 10

I am Sir,
Your Obedient Servant,
_ gsde B. C. Thomas.
Regional Commissioner of Income Tax.

No, 5

Notice confirming the Assessment
for the year 1950

EAST AFRICAN INCOME TAX DEPARTHENT

INCOME TAX
NOTICE 20

(Section 77 and 78 of the East African (Management)
Act, 1952).

Year of Income 1950 Assessment No., B90015

4th December, 1958

Tos-

Rattan Singh s/o Nagina Singh,
P.0. Box 1047, |
NAIROBI.

Sir,

With reference 1o your objection to the 30
agsessment made upon you for the above-mentioned
year of income :-

I hereby give you notice that I confirm the
asgessment as I am not prepared to amend it
in accordance with your objection.

8.
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24 If you wish to appeal against this decision No. 5

you are entitled to appeal either :-
Notice con-

(a) +to the Local Committee on giving me firming the
notice in writing within thirty days Assessment
of the date of the service of this for the year
Notice, This Notice must be 1950
accompanied by a Memorandum of Appeal 4th December
signed by you or your agent setting 1958
forth concisely and under distinct (Continued)

heads the grounds of appeal, the facts
upon which is based and referring to
any documentary or other evidence
which you propose to adduce to the
Local Committees;

or -

(b) to a Judge on giving me notice in
writing within sixty days of the
service of this Notice in which case you
must within seventy five days from the
day of the service of this Notice
present a Memorandum of Appeal to the
Registrar of the Supreme Court. Your
attention is drawn to the appropriate
Rules of Court.

3. Notice of appeal cannot be accepted after
the lapse of the period of thirty and sixty days
set out in 2(a) and (b) above unless you are able
to satisfy the Local Committee or the Judge that
you were prevented from giving due Notice owing to
absence from the Colony, sickness or other
reasonable cause,

4. If no appeals is made, the tax which was in
dispute amounting to Shs.140,882/~ is payable on or
before the THIRD day of FEBRUARY, 1959 and if
payment is not made by that date a penalty of 20
per cent will be added. The remainder of the tax,
which was not in dispute, if still unpaid, remains
payable on the due date previously notified.

5e Will you please guote the file number, year
and assessment number when making payment of the
above amount. :
I am Sir,
Your Obedient servant
sde B. C. Thomas
Regional Commissioner of Income Tax,

9.



No. 6

Notice con-
firming the
Assessment
for the year
1951

4th December
1958

Mo $-

No. 6

Notice confirming the Assessment
for the year 1951

File No. 224334
EAST AFRICAN INCOME TAX DEPARTMENT
INCOME TAX
NOTICE

(Section 77 and 78 of the East African (Menagement)
Act, 1952)

Year of Income 1951 Assessment No. BOOOLT
44th December, 1958

Rattan Singh s/o Nagina Singh,
P.0. Box 1047,
NAIROBI

Sir,

With reference to your objection to the
assessment made upon you for the above-mentioned
year of income :-

I hereby give you notice that I confirm the
assessment as I am not prepared to amend it
in accordance with your objection.

2 If you wish to appeal against this decision
you are entitled to appeal either :-

(a) to the Local Committee on giving me
notice in writing within thirty days
of the date of the service of this

Notice. ' This Notice must be accompanied

by a Memorandum of Appeal signed by
you or your agent setting forth
concigely and under distinct heads the
grounds of appeal, the facts upon which
is based and referring to any
documentary or other evidence which you
propose to adduce to the Local
Committees
or

(b) to a Judge on giving me notice in

writing within sixty days of the service

of this Notice in which case you must

10.

10

20

30
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within seventy five days from the date
of the service of this FNotice present a
Memorandum of Appeal to the Registrar
of the Supreme Court. Your attention
is drawn to the appropriate Rules of
Court,

3. Notice of appeal cannot be accepted after
the lapse of the period of thirty and sixty days
set out in 2(a) and (b) above unless you are able
to satisfy the Local Committee or the Judge that
you were prevented from giving due notice owing to
absence from the Colony, sickness or other
reasonable cause,

4, If no appeals is made, the tax which was in
dispute amounting to Shs.90,701/- is payable on

or before the THIRD day of FEBRUARY 1959 and if
payment is not made by that date a penalty of 20
per cent will be added. The remainder of the tax,
which was not in dispute, if still unpaid, remains
payable on the due date previously notified,

5e Will you please quote the file number, year
and assessment number when maring payment of the
above amount,

I am Sir,
Your Obedient servant,
sd: B. C., Thomas
Regional Commigsioner of Income Tax.

No, 7

Notice confirming the Assessment
for the year 1952

Pile No., 22433A
EAST AFRICANW INCOME TAX DEPARTMENT
INCOME TAX
NOTICE

(Section 77 and 78 of the Bast African (Menagement)
Act, 1952).

Assessment No. B90016
4th December, 1958.
1l.

No. 6

Notice con-
firming the
Assessment
for the year
1951

4th December
1958
(Continued)

No. 7

Notice con-
firming the
Assessment
for the year
1952

4th December
1958



No. 7

Notice con-
firming: the
Assessment
for the year
1952 .

4th December
1958

QContinuedz

Year of Income 1952

Tot-

Ratten Singh s/o Nagina Singh,
P.0. Box 1047, '
NAIROBI

Sir,

With reference to your objection to the
assessment made upon you for the above-mentioned
year of income - '

I hereby give you notice that I confirm the 10
asgessment as I am not prepared to amend it
in accordance with your objection.

2e If you wish to appeal against this decision
you are entitled to appeal either -

(a) +to the ILocal Committee on giving me
notice in writing within thirty days
of the date of the service of this
Notice. Thisg Notice must be
accompanied by a Memorandum of Appeal
signed by you or your agent setting 20
forth concisely and under distinct
heads the grounds of appeal, the facts
upon which is based and referring to
any documentary or other evidence which
you propose to adduce to the Local
Committee; :
or

(b) *o a Judge on giving me notice in
writing within sixty days of the service
of this Notice in which case you must 30
within seventy five days from the date
of the service of this Notice present &
Memorandum of Appeal to the Registrar of
the Supreme Court. Your attention is
drawn to the appropriate Rules of Court,

3 Notice of appeal cannot be accepted after the

lapse of the period of thirty and sixty days set out

in 2(a) and (b) above unless you are able to satisfy

the Local Committee or the Judge that you were

prevented from giving due notice owing to absence 40
from the Colony, sickness or other reasonable

cause.

l2l
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4 If no appeals is made, the tax which was in
dispute amounting to Shs.409,918/- is payable on or
before the THIRD day of FEBRUARY, 1959 and if
payment is not made by that date a penalty of 20
per cent will be added. The remainder of the tax,
which was not in dispute, if still unpaid, remains
payable on the due date previously notified,

5 Will you please guote the file number, year
and assessment number when making payment of the
above amount.

I am Sir,
Your Obedient servant,
sd. B. C. Thomas
Regional Commigsioner of Income Tax.,

No. 8

Notice confirming the Assesgsment
for the year 1953

File No. 22433A
EAST AFRICAN INCOME TAX DEPARTIMENT
INCOME TAX
NOTICE

(Section 77 and 78 of the East African (Management)
Act, 1952)

Assessment No. B90018
4th December 1958

Year of Income 1953

Tos=-

Rattan Singh s/o Wagina Singh,
P.0. Box 1047,

NAIRCBL

Dear Sir,

With reference to your objection to the
assessment made upon you for the above-mentioned
year of income:-

I hereby give you notice that I confirm the

assessment as I am not prepared to amend 1t
in accordance with your objection.

13.

No, 7

Notice con-
firming the
Assessment
for the year
1952

4+th December
1958
(Continued)

No. 8
Notice con-
firming the
Assessment
for the year
1953
4th December
1958




No., 8

Notice con-
firming the
Assessment
for the year
1953 v
4th December
1958
(Continued)

24 If you wish to appeal against this
decision you are entitled to appeal either :-

() +to the Local Committee on giving
me notice in writing within thirty
days of the date of the service
of this Notice. This Notice must
be accompanied by a Memorandum of
Appeal signed by you or your agent
setting forth concisely and under
distinct heads the grounds of appeal, 10
the facts upon which is based and
referring to any documentary or other
evidence which you propose to adduce
to the Local Committee;
or

(b) +to a Judge on giving me notice in
writing within sixty days of the
service of this Notice in which case
you must within seventy five days from
the date of the service of this 20
Notice present a Memorandum of Appeal
to the Registrar of the Supreme
Court. Your attention is drawn to
the appropriate Rules of Court.

3a Notice of appeal cannot be accepted after

the lapse of the period of thirty and sixty days

set out in 2(a) and (b) above unless you arc able

to satisfy the Local Committee or the Judge that

you were prevented from giving due notice owing 1o

the absence from the Colony, sickness or other 30
reasonable cause,

4. If no appeals is made, the tax which was in
dispute amounting to Shs.274,655/~ is payable on

or before the THIRD day of FEBRUARY, 1959 and if
payment is not made by that date a penalty of 20
per cent will be added. The remainder of the tax,
which was not in dispute, if still unpaid, remains
payable on the due date previously notified.

5. Will you please quote the file number, year
and assessment number when making payment of the 40
above amount.

I am Sir,

Your Obedient servant,

sd: B. C. Thomas. :
Regional Commissioner of Income Tax.

14'
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No. 9

Notice of intention to Appeal

P,0., Box 1047,
NAIROBI,

31st January, 1959.
NOTICE OF INTENTION TO APPEAL

The Commissioner of Income Tax,
E.A. High Commission Building,
NATROBI

Sir,

Ascessment No. B Year of Income 195
RATTANSINGH S/O NAGINA SINGH ¢ Your Notice
of Refusal to amend of 4.12.,1958

TAKE NOTICE that I RATTAN SINGH above named
intend to appeal against your Assessment above
specified, in respect of which you have sent a
Notice of Refusal to amend dated the 4th day of
December, 1958 = which agppeal will be lodged within
the statutory period for being heard by a Judge
of H.M. Supreme Court of Kenya.

Yourg failthfully,
sd: Rattan Singh

RATTAY SINGH.

No., 10

Memorandum of Appeal

No. 4 of 1959.

IN HER MAJESTY'S SUPREME COURT OF KENYA AT
NATROBI

INCOME TAX APPEAL NUMBER 4 OF 1959

YEAR OF ASSESSMENT 1947 ASSESSMENT NO, B,.9001l

15.

No. 9

Notice of
intention

to Appeal
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1959

In the Supreme
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No, 10

Memorandum of
Appeal

No.4 of 1959
14th February
1959
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Ko, 10

Memorandum of
Appeal

No«4 of 1959
14th February

1959
(Continued)

RATTAT SINGH S/0 NAGINA SINGT APPELLANT
vVversus
THE COMMISSICKER OF INCOIME TAX

PURPORTING TO ACT THROUGH A.H. DOBBIE
REGICHAL COMIMISSIONER OF INCOME TiX RESPONDENT

(Appeals -~ including above - from Assessments
Numbers B, 90011-18) for the year of Assessment
1947 to 1951 inclusive and for years of income
1951 to 1953 inclusive)

MEMORANDULL O' APPEAL 10

THE APPELLANT ABOVE HAMED being aggrieved by the
Assessment(s) referred to above BBEGS TO APPEAL
pursuant to Wotice(s) of Refusal to amend the saue,
dated the 4th day of December, 1958 (annexed hereto)
- having given to the Commissioner the reguisite
Notice of Appeal in writing within the time allowed.
The principal grounds of appeal are set forth

below -~ namely

1. The Assessments appealed against are excessive
in that they wrongly include =2 sum by way of 20
penalties, the addition of which i1s not
justified either in law or in fact,

24 The Assessments for the years of income 1947 to
1951 inclusive - purport to be made in
contravention of the provisions of Section 8
of the Income Tax Ordinance, Cap.254 of Laws
of Kenya.

2A., The inclusion of penalties in the ALssessments
for the years of Assessment 1947 to 1951
inclusive is wrong in law because the 30
Assessments were made more than six years
after the expiration of such years.

3 If, contrary to the submissions set out above,
penalties are chargeable for all or any of the
years in question, the Commissioner should,
having regard to all the circumstances, have
remitted either the whole or a greater part
of the additional tax than he hag in fact done.

4, The alleged additional income showfh on the said
Assessments is founded on wrong calculations 40
and incorrect principles of law and is

16.
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excessive, and the penalty computations based
thereon are consecuently also excessive, The
said calculations are wrong for the following
anongst other reagsons -

(a)

(v)

()

(@)

(e)
()

(8)

(n)

(3

(k)

The M"estimated profits" for 1946 of
Shs, 30,000/~ represents guesswork

by the Commissgiouner and is grossly
excessive,

he adjustment of work in progress in
1947 of Shillings,.91,207/65 cents
invelves tax being charged on gross
turnover and without any allowance for
the cost of earning the amount involved.

The fizure of Mestimated profitsh of
Shillings.33,792,3% cents for the year
is also guesswork anc excessive.

The 10,000 shillings estimated charge for
African wages in 1948 hag been wrongfully

disallowed by the Commissioner,

The stock adjustments made by the
Conmissicner are unjustified,

The Conmissioner has wrongly added baock
legal expenses,

The Commissioner has wrongly added to
the profits sums in respect of "cash
overdrawn',

The Commissioner has wrongly included in
the 1951 profits Shillings.30,000 loaned
to Appellant by his wife,

The Cormissioner has wrongly included in
1952 profits the Shs. 30,000 lodged in
Indian Bank #Account.

The Commissioner has nct allowed sufficient

deduction in respect of Motor expenses,

Excegsive sums have been added to the
profits in respect of the costs of
Parklands Plot and Crogan Road plot, and
for demolishing the house at Imtiazali
Roado

170
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Memorandunm of
Appeal

No.4 of 1959
14th February
1959 '
(Continued)

(1) The Commissioner has wrongly
included the profit on the sale of
Crogan Road Building.

(m) The Commissioner has made excessive
adjustments in respect of drawings,/“round
sun debits to contracts® and "round sun
creditors unexplained'.

(n) The Commissioner has wrongly included a
sum of Shillings,21,800/- "retention
money - Moshi" for 1953,

(o) The Commissioner has wroungly included
rents not received.

(p) The Commissioner has wrongly inclunded
a sum for rents in respect of Crogan
Road stores.

(q) The Commissioner has wrongly added bacik
the whole of the medical cxpenses.

(r) The Commissioner hes wrongly added back
a sun in respect of alleged repailrs 10
relatives' nroperty.

The Assessments for the years 1947 and 1948 are
misconceived in so far as they relate to income
derived from the estate of the Appellant's late
father,

WHEREFORE THE appellant prays that this Appeal be
allowed with costs =nd that the Assessment appealed
against be annulled, set aside and/or reduced and
that such further or other order be made in the
premises as may be just.

DATED at NAIROBI this 14th day of February, 1959.

Filed by:-

G. R. MANDAVIA,

ADVOCATE,

AFRICA HOUSE,

GOVERIMENT ROAD,

NAIROBI. Sd: G, R. MANDAVIA

ADVOCATE ¥OR THE APPELLANT,
18.
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No, 11

Statement of Facts
accompanvine Memorandum of Appeal

IN HER MAJESTY'S SUPRENE CCURT
Or FENYA AT NATROBI

Nose. 4 to 11 of 1958

INeonn TAY APPEATL NUMBER
4 to 11 of 1959

(Consolidated)
RATTAN SINGH S/O NWAGINTA SINCH APPELLANT

versus

THE COMMISSIONER OF IHCOME TAX
PURPORTED TO ACT THROUGII AJH,
DOBBIE, REGIONAL COMRIISSIONER
OF INCOME TAX RESPONDERT

(Appeals from .ssessments for Years of
Assgesgament 1947 to 1951 inclusive and
for Years of Income 1951 to 1953 inclusive).

APPELLANT'S STATEIENT OF FACTS TO ACCOMPANY IMENO. OF
APPELL

1.

The Appellant's father, Mistry Negina Singh
carried on business as/“Contractor in Nairobi
from the year 1935 or thereabouts, until his
death in Jenuary, 1945, and until his father's
death on 1lth January, 1946 the Appellant was
enployed by hig father in the business. The
Appellant was Mistry Nagina Singh's sole heir
and he applied for letters of administration

on the 22nd January, 1946 - which were duly
granted on the 1l4th February, 1947. Since that
time and until after the end of the last year
of income with which these appeals are concerned
the Appellant has besen carrying on the saild
business on his own account.

At all relevant times the accounts of the
business were audited by one R. I, Nanda, a
practising Accounts and Auditor of lfairobi and
the Appellant relied on the figures he produced.
The said Mr, Nanda has now left the Colony, and
according to information received by the

19.
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4.

5e

Appellant, Mr. Nanda is not likely to return
to the Colony in the near future.

Cn the 28th February, 1956, kiessrs. Hyde,
Easterbrook and I'ield of the Investigation
Lranch of the Hast African Income Tax Department
stated at an interview that they reguired from
the Appellant, though not immediately, answers
to the following questionsg:-

(i) Have the accounts of all years which you
have sent the Income Tax Department
included all your business transactions
and correctly showed your full business
profits?

(ii) Have the Income Tax Returns that you have

made for all years included the correct

amounts of your total income from all
sources?

The Appellant made enguiries into the position
and on the 18th, April, 1956, a second interview
took place at which llessrs., Hyde and Easterbrook
of the Investigation Bragnch, Iir. Surjit Singh

a son of the Appellant, and Sheikh lMohamed
Shaffie (who had been responsible for the
bookkeeping and accounte of the business until
the end of 1948) were present., At this
interview Ir, Shaffie on the Appellant's

behalf stated that certain reuts had not been
declared in the Appellant's Income Tax Returus
and that certain other adjustments were
necessary. The informatiocn given at this

time amounted to a full disclosure, subject fo
the agreement of figures and the ippellant has
been co-operative with the Revenue Authorities
throughout. :

The Appellant forthwith appointed Messrs. Thian
& Bellman, Incorporated Accounts of Nairobi, to
undertake e full investigation into his affairs,
and on the 15th November, 1956, kessrs. Thian
and Bellman duly forwarded to the Commissioner
of Income Tax a report covering Tthe period 1lst
January, 1948 to 31lst December, 1953, 4
discusgsion of wvarious aspects of the report
ensued and a further report covering the period
lst January, 1940 to 31lst December, 1953, and
containing certain additionel information, was
forwarded tc the Commissioner on the T7th Octobver,
1957.

20.
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6.

T

8.

9.

10.

11.

On the 17th April, 1958, the Commissioner In the Suprene

forwarded certain Schedules purporting +to set Court

out the Appellant's total income for Income Tax '

purposes for the years 1940 to 1953 inclusive, No. 11

These figures were wrongly excessive and many

of the considerations set out in the Statement of

Accountants' report were implicitly rejected Facts '

without any reason ox explanation being givene. aceomnpanying
Memorandunm

On the 3rd lay, 1958, the Appellant forwarded of Appeal

a reasonel criticism of many of the ifems in Nos. 4 to 11

the Commissioner's Schedules and suggested a of 1959 ,

method by which the matter could be settled. %ggg February

v

On the 9%h May, 1955 & kr. D. C. Thomas, Senior (Continued
Invesgtigation CILficer replied to the effect
that Commissioner wos prepared 1o remit part

0% the sdditionel tax exigible and to accept
£65,000 in payment of duncome tax and additional
tax for the period to 3lst December, 1953.

fie added that 1f the Appellant had any
representations to make regarding the date of
the vayment of the sum he would be pleased o
receive them before the 20th MMay, 1958, other-
wise Assessments would be issued and collection
of the tax due would proceed.

The iAssessments under appeal were then mace and
dated 2l1st May, 1958. In each case, penalties
anounting vo almost exactly 60 per cent of the
naxinum penalties exigible were added to the
Assessments. In the two largest years,

narnely the years of income 1952 and 1953, this
resulted in the total tax payable being much
greater than the gross income Tor those years.:
The total tax claimed for +the other years is
greater than the total gross income for that
period,

The total sum claimed ig considerably in excess
of the total prese:t resources of the Appellant
and he is unable to pay. '

On the 17th November, 1953, further representa-
tions were made to the Commigsioner of Inconme
Tax,.

On the 28th lNovember, 1958, these representations
were rejected without any discussion of or

indeed reference to their merits and on the 4th
Decenber, 1958, Notices of refusal to amend the

21.
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Ho, 12

Respondent's
Statement of
Facts, Appeal
No, 6 of 1959

Assegsments were made and signed by Mr. R.C,
Thomas, Regional Commissioner of Income Tax,.

Dated at Nairobi this 14th day of February 1959
gd: @e R. MATDAVIA
ADVOCATE FOR APPELLANT,
NATIROBI.

.Filed by :-

G. R. MANDAVIA, ADVOCATE, NAIROBI.

Ho. 12

Respondent's Statement of Facts

IN HER MAJESTY'S SUPREME COURT OF KENYA
AT NAIROBL

CIVIL AFPEAL NO, 6 of 1959

RATTAN SINGH S/0 WAGINA SINGH APPELEANT
versus

THE COMMISSIONER OF INCOME TaX RESPONDENT

STATEMENT OF FACTS OF RESPONDENT

1. The Appellant appeals against Lssessment No.
90013 an additional assessment for the year of
income 1948, following the issue of a Notice
of Refusal given on behalf of the Respondent to
amend the said assessment.

2. The Appellant has carried on business on his own
account as a contractor in Wairobi since the
death of his father, Mistry Nagina Singh, on
the 11th January, 1946, Until his father's
death the Appellant was employed in his father's
business which was begun in 1935. The
Appellant was his father's sole heir, Letters
of Administration being granted to him on
the 14th February 1947,
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In the Supreme

3. At all relevant times the accounts of the
business were aundited by K. L. Nanda, a Court
practising Accountant and Auditor of lairobi,
One, Sheikh Mohamed Shaffie, was responsible No,., 12
for bookkeeping and accounts of the business
until the end of 1948 (as is admitted in Regpondent's
paragraph 4 of the Appellent's Statement of Statement of
Facts)., Facts, Appeal
No.S of 19?9
4. The Appellant regularly rade returns of his (Continued
income for tax purposes. Details of the
returns of income made, total income returned,
total income first asscessed and total ivicone
-now asgessed are as follows:
Returns Total Income Total Income Total Income
fiade returnec Mrst now
Assessed Assegsed
Year Deate £ £ &
0
Income
1946  16.9,1949 1,168-4~0 1,138-0-0 3, 385-0~0
1947 4,4,1949  867-3-0 845-0~0 8,135-0-0
1948 26.2%.,1950 887-0-0 779-0-0 6,053-0-0
1949 2643.1950 938-0-0 692-0-0 Ty449-0-0
1950 44.2,1952 1,621-0-0 1,622-0-0 8,100~-0~0
1951  13.4.1952 1,244-0-0 1,125-0-0 5,424-0-0
1952 23.7.,1954 3,858-0-0 35753-0-0 14,566~0~0
1953 26,11,1954 3,402~0-0 3,418~0-0 10,914-0-0
£ 14,015-7-0 £13,372-0-0 & 64,026-0-0
De On the 28th February 1956, lessrs. Hyde,

Easterbrook and Field, of the Investigation

Brench of the Bast African Income Tax Department,
had an interview with the Appelliant's son, Surjit
Singnh, acting as agent for the Appellant, at which
the Appellant, though invited +o attend, was not
present, and stated that they reguired the
Appellant, though not immediately, to answer

the following guestions:-

23:
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(Continued)

(i) Have the accounts of 2ll years which you
have sent to the Tncome Tax Departuent
included all your business transactions
and correctly shown your full business
profits?

(1ii) Have the Income Tax Returns which you have
made for all years included the correct
amounts of your total income from all
sources?

At an interview which took place on the 2lst March
1956, between Messrs. Hyde and Easterlhrodk of the
Investigation Branch and the Appellant, the
Appellant twice stated that his returns and accounts

6o

8.

been correct,

At a further interview which +took place between
the same persons on the following day, the
Appellant admitted that his accounts and
returns had not been correct,

At an interview held on the 18th April 1956,
between the Apvellant's son, Surjit Singh and
S.M. Shaffie, acting as agents for the Appellant,
but at which the Appellant did not attend,

S. M¢ Shaffie gave particulars of rents which
had not been returned in the Appellant's

Income Tax Returns amounting to Sh.26400 per
annum. Details were also given on behalf of

the Appellant by Shaffie of two properties owned
and bullt by the Appellant at & cost of
Sh.133,000., The said properties were situated
in the 6th Avenue, Parklands, and Grogan Road
Nairobi, and their existence had not been
disclosede. Shaffie also stated on behalf of

the Appellant that the only other item which

the Appellant had omitted from his accounts

- related to profit attributed to the year 1953

on a building contract at Moshi.

The amount of additional income disclosed as a
result of the interview of the 18th April, 1956,
has been computed at £9,437 which compares with
the total additional income disclosed by Messrs.
Thien and Bellman's second report of £21,568
(see paragraph 13 below). It is evident in the
light of this report that the disclosures made
on 18th April, 1956 were far from complete.

24,
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9e

10.

11.

12.

13.

In May 1956, the Appellant appointed Messrs,
Thian & Bellman, Incorporated Accounts of
Nairobi, to uncertake a full investigation into
his affairs. Their first report dated 15th
November 1956, was received by the Respondent
on or about the 1l2th Deceumber, 1956. The
report covered the period from lst January 1948
to the 31lst December, 1953, The total
additionsl income disclosed by this report on
behall of the Appellant over the years in
guestion which had not been shown in the
returns of income made by the Appellant was

I TOL.

In a letter of the 17th December 1956 addressed
to the Respondent, lesgra. Thian & Bellman
forwarded a certificate signed by the

Appellant to the effect that he had made s full
disclosure of the banking accounts held by him
and also of his other asscts and sources of
incone.

At an interview at which Messras. Basterbrook
and Hyde, of the Investigation Branch, were
present on the let March 1957 the Appellant
admitted that he had had an account with the
Bank of Baroda Limited of liombasa and an account
with the Nationsl Bank of India Ltd., Amritsar,
which he had not disclosed,

The report of Megsrs. Thian & Bellmen dated
15th November 1556, which had not covered the
pericd lst January 1940 to 31lst December, 1947,
was not satisfactory to the Investigation
Branch since it was prepared almost without
avdit and without adeguate investigation.

On the 22nd lIarch 1957, Hessrs. Thian & Bellman
were therefore instructed to carry out a
Turther investigation and prepare a comprehensive
report. Thelr second report dated the Tth
October , 1957, which covered the period lst
January 1940 to 31lst December 1953 was received
by the Invesvigation Branch on the 24th October,
1957, The said report discloscd on behalf of
the Appellant the total income of the Appellant
for the period 1946 to 1953 inclusive as

£35,583 which was £21,568 more than the income
which had been included in the Appellant's
returns of income, namely £14,015 (see
peragraph 4).

25.
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The second report having been carefully
examined by the investigation DBranch was
discusseld by then with representatives of

the Appellant, including Mr, Thian, on no less
than nine separate occasions between the nonths
of Janvary and April 1958,

On the 15%th April 1958, the Investigation
Branch forwarded to lessrs. Thian & Bellman,
as agents for the Appellant:

(a) Computations showing their calculation
of business income for tax purposes for
the years of Income 1946 +o 1953 totalling
£64,026.

(b) A Schedule showing total income for
income tax purposes for the years of
income 1940 to 1953 inclusive at
£98,494,

The figures on which the computations and schedule
were based had been verbally agreed between the
Investigation Branch and Mr. Thian on behalf of the
Appellant,

16.

17.

18.

Bvery item in the Investigation Branch
computations and Schedule referred to in the
preceding paragraph had been fully explained
and emple opportunity was given for them to be
queried before the letter of the 15th April
1958 was written. The assessments now under
appeal were made in the figures appearing from
those computations, '

Messrs, Thian and Bellmaen, on behalf of the
Appellant, thereupon undertake negotiations
with the Investigation Branch with a view to
reducing the figures of income computed, In a
letter to the Respondent of the 3rd May 1958,
which was signed both by Lr., Thian and the
Appellant, a fair assessment of the Appellant's
total income for the period 1940 to 1953 was put
at £55,000. No annual distribution of this
figure was suggested. The figure of £55,000
put forward compares with a totsl income of
only £15,455 originally declared by the
Appellant for the same period.

On the 9th May, 1958, Mr, B.C. Thomas, a Senior
Investigation Officer,sent a letter to Mr. Thian,
as agent for the Appellant, stating that the

26.
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19.

20,

21.

22,4

Respondent, having considered the ocase, was
prepared to remit part of the additional tax
exigible in the exercise of his powers under
Section 40 (2) of the East African Income Tax
(Management) Act, 1952, and to accept £65,000
in peyment of income tax and additional tax
for +the period to 31lst December, 1953,

Since the proposal contained in the said letter
f the S9th fay, 1958, was not accepted,
additional assessments were duly made for the
years of income 1946 to 1953 inclusive, (see
varagraph 4 skove) for a total assessable
income of £64,026 allocated according to the
computations attached to the letter of the
15%h April 1958, referred to in paragraph 15
ahvove, Income tax and additional tax arising
under these zssessments total £65,000. No
assessments have been raised in respect of
the years of income 1940 to 1945 inclusive,

In & letter of the 19th June 1958, 1o the
Respondent, the Appellant objected to the said
agsegsments and submitted that his total income
for the eight yearzs from 1946 to 1953 was only
£27,977 anc should be assessged accordingly. The
Appellant also admitted that he had been
negligent and that the Respondent was entitled
to penalise him. The Respondent does not admit
the Appellant's assessments of his total worth
as being £61,655 as guoted in the said letter
but contends that the true valuation of his
total worth is in the region of £100,000. The
total of the Appellant's assets in India have
not been disclosed,

Between June and November 1958 representations
were made on behalf of the Appellant by his

" advigers to the Respondent with a view to

obtaining an emendment of the assegssments. The
sald representatives were, however, not accepted
by the Respondent and on 4th December 1958,
formal Notices of Refusal signed by Mr., B.C.
Thomas, as 2 Regional Commissioner of Income
Tax, were posted to the Appellant.

liotice of Intention to Appeal to the High Court
wag received by the Respondent on the 3rd
January 1959.

27 .
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In the Supreme 23, At the hearing of this Appeal the Respondent
will, if necessary, produce oral and documentary

Court
evidence in support of the foregoing Statement
No. 12 of Pacts and other relevant matters.
Respondent's sds B.A.K. La Champion
‘Statement of for LEGAL SECRETARY
Facts, Appeal EAST AFRICA HIGH COMMISSION
No.6 of 1959 (Advocate for the Respondent).
(Continued)
Piled by :
The Legal Secretary,
E. A, High Commissioner,
P.0. Box 30005,
NATROBI.
To be served on -
Go Re Mandavia Esge,
Advocate for the Appellant,
Africa House, Government Road,
P.0. Box 759,
NAIROBI,
No. 13 Mo, 1

Memorandum Memorandum of Avppeal

of Appeal No, 4 of 1959

No.4 of 1959 _

4th June 1960 IN HER MAJESTY.'S SUPREME COURT

Qff X v AT NATROB

INCOME TAX APPEAL NO, 4 of 1959

YEAR OF ASSESSMENT 1847 ASSESSMENT NC, B.90011
RATTAN SINGH s/o NAGINA SINGH APPELLANT

versmus

THE COMMISSIONEZR OF INCCLE TAX RESPONDENT

HEMORANDUM OF APPEAL

THE APPELLAUT ABOVE NAMED being aggrieved by the
Assessment referred to above BEGS TO APPEAL pursuant
to Notice of Refusal to amend the same, dated the
4th day of December, 1958 (annexed hereto)
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having given to the Commissioner the reguisite FNotice
of Appeal in writing within the time allowed. The
principal grounds of appeal are set forth below -
namely :-

1. The Assessment anpecled against is excessive
in that it wroagly included a sum by way of
penalty, the addition of which is not
justified in Jaw or in fact.

2e The Assessment purports to be made in
contravention of the provisions of Section 8 of
the Income Tax Ordinance, Cap.254 of Laws of
Kenya.

24, The inclusion of an additional sum by way of
penalty is wrong in law because the Assessment
was made more than six years after the end of
the year of assessoment.

3 If, contrary to the submissions set out above,
an additional sum by way of penalty was
chargeable for the year in guestion, the
Commissioner should, having regara to all the
circumstances, have remitted either the whole or
a greater part of the additional tax than he had
in fact done.

4. The slleged additional income shown on the saild
Assessment is founded on wrong calculationz and
incorrect principles of law and is excessive,
and the penalty computation based thereon is
consezuently also excesszive, The said
calculations are wrong for the following amongs®d
other reasons -

(a) The "estimated profitsh of Shs, 30,000/~
represents guesswork by the Commissioner
and 1is grossly excessive.

(b) The Commiscioner has wrongly included rents
not received,

5e The Assessment is misconceived in so far as it
relates to income derived from the estate of the
Appellant's late father.

WHEREFORE THE APPELLANT prays that this Appeal be

allowed with Costs and that the Assessment appealed
against be annulled, set aside ond/or reduced and that
such further or other order he made in the premises

29-
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4th June 1960

as may be juste.

DATED at NAIROBI THIS 4th DAY OF June,

1960.
Sed. M. Kean

SIRLEY & KEAN
ADVOCATES FOR THE APPELLANT

Filed byt~
Sirley & Kean
Advocates,
Princes House,
Government Road,
Nairobi,

1.

No. 14

Statenent of Facts accompanying
Memorandum of Appeal, No, 4 of 1959

INCOME TAX APPEAL WUMBER 4 OF 1959

RATTAN SINGH S/0 WAGINA SINGH APPELLANT
ver sues
THE COMMISSIONER OF INCOME TAX RESPONDENT

(Appeal from Assessment for Year of Assessment

1947)

APPELLANT!'S STATENENT OF FACTS TO ACCONPANY

MEMO OF APPEAL

The Appellant's father, Mistry Nagina Singh
carried on business as a Contractor in Nairobi
from the year 1935 or thereabouts, until his
death in Januvary 1946 and until his father's
death on 1llth January 1946 the Appellant

was employed by his father in the business.
The Appellant was Mistry Nagina Singh's sole
heir and he applied for ILetters of Administration
on the 22nd January 1946 -~ which were duly
granted on the 14th February 1947. Since that
time and until after the end of the year with
which this appeal is concerned the Appellant
has been carrying on the said business on his
own account,.
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At all relevant times the accounts of the busi- In the Supreme
ness were audited by one R.M, Nande, a Court

practising Accountant and Auditor of Nairobi

and the Aoppellant relied on the figures he No,., 14

vroduced. The said lr, Wanda has now left the

Colony, and according tc information received Statement of

by the Appellant, Ir, Nanda is notv likely to Facts

return to the Colony in the near future. accompanying
Iemorandum

On the 28th February 1956 Messrs, Hyde, of Appeal,

Easterbrook and Field of the Investigation No«4 of 1959

Branch of the East African Income Tax Department th June 1960

stated at an interview that they required from Continued)

the Appellant, tnough not immediately, answers
to the following cuestionsi-

(i)  Have the accounts of all years which you
have sent the Income Tax Department
included 8ll your husiness transactions
and correctly showed your full business
profits?

(ii) Have the Income Tax Returns that you have
made for all years included the correct
anounts of your total income from all
sources?

The Appellant made enguiries into the position

and on the 18th April 1556 & second interview took
place at which Ilegsrg. Hyde and Easterbrook

of the Investigation Branch, kir. Surjit Singh

ez son of the Appellant, and Sheikh Mohamed

Shaffie (who had been responsible for the
bookkeeping and accounts of the business until

the end of 1948) were present. At this interview
¥r, Shaffie on the Appellant's behalf stated that
certain rents had not been declared in the
Aopellant's Income Tax Returns and that certain
other adjustments were necessary. The information
given at this time amounts to a full disclosure,
subject to the agreement of fizgures and the
Appellant has been co-operative with the Revenue
Auvthorities throughout.

The Appellant forthwith appointed liessrs. Thian
& Bellman, Incorporated Accountants of Nairobi,
to undertake & full investigation into his
affairg, and on the 15th November, 1956, Messrs.
Thian and Bellwan duly forwarded to the
Commissioner of Income Tax a report covering the
periocd 1st January, 1948 to 31lst December, 1953.
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A discussion of various aspects of the report
ensued and a further report covering the
period 1lst January 1940 to 31st December 1953
and containing certain additional information,
was forwarded to the Commissioner on the 7th
October, 1957.

On the 17th April 1959 the Commissioner

forwarded certain Schedules purporting to set

out the Appellant's total income for Income

Tax purposes for the years 1940 to 1953 10
inclugive. These figures were grossly

excessive and many of the consideration set

out in the Accountents' reports were implicitly
rejected without any reason or explanation

being given,

On the 3rd May 1958 the Appellant forwarded a
reasoned criticism of many of the items in the
Commissioner's Schedules and suggested a
method by which the matter could be settled,

On the 9th May 1958 a Mr, D,C. Thomas, senior 20
Investigation Officer replied to the effect :
that the Commissioner was prepared to remit

part of the additional tax exigible and to

accept £65,000 in payment of income tax and
additional tax for the period to 3lst December

1953. HHe added that if the Appellant had any
representations to make regarding the date of

the payment of the sum he would be gleaaed to

receive them before the 20th May/19 8

Otherwise Assessment would be issued and 30
collection of the tax due would proceed,

The Assessment under appeal was then meade and
dated 21st May 1958. A penalty awounting to
almost exactly 60 per cent of the maximum
exigible was added tc the Assessment. The

total tax claimed for the other years is greater
than the total gross income for that period.

The total sum claimed is considerably in excess
of the total present resources of the Appellant
and he is unable to paye 40

On the 17th November, 1958 further representa~
tions were made to the Commissioner of Iancome
Tax.

32.
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11. On the 28th November 1958 these representations
were rejected without any discussion of or
indeed reference to their merits end on the
4th December 1958 a Notice of refusal to amend
the Assessuent was made and signed by Mr.

B«C, Thomas, Regional Coumisgioner of Income
Tax,

Dated at Nairobi this 4th day of June, 1960,

Sgde M, Kean
SIRLEY & KEBAIY .
(Advocate for the Appellant)

Filed by Sirley & Xean,
Advocates,
Princes' House,
government Road,
Nairob i,

No. 15

Memorandum of Apveal, No, 5 of 1959

I HEL MAJESTY'S SUPREME COURT
OF KENYA AT NATROBI

INCOME TAX APPEAL NO, 5 of 1959,

YEAR OF ASSESSMENT 1948 LSSESSMENT 1O, B,90012

RATTAN SINGH /o NAGINA SINGH APPELLANT
versus

THE COMMISSIONER OF TINCOWE TAX RESPONDENT

VEMORANDUM OF APPEAL

TG APPELLANT ABOVE NAMED being aggrieved by the
Assessment referred to above BEGS TO APPEAL pursuant
to Notice of Refusal to amend bthe same, dated the 4th
day of December 1958 (annexed hereto) having given

to the Commissioner thé recuisite Notice of Appeal in
writing within the time sllowed. The principal
grounds of appeal are set forth below -~ namely -

1. The Assessment appealed against i1s excessive
in that it wrongly included a sum by way of
renalty, the addition of which is not justified

35
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in law or in fact.

The assessment purports to be made in
contravention of the provisions of Section 8
of the Income Tax Ordinance, Cap.254 of

Laws of Kenya.

The inclusion of an additional sum by way of
penalty is wrong in law because the Assessment
was made more than six years after the end

of the year of assessment,

If, contrary to the submissions set out above, 10
an additional sum by way of penalty was

chargeable for the year in cuestion, the

Commissioner should, having regard to all the
circumstances, have remitted either the whole

or a greater part of the additional tax

than he has in fact done.

The alleged additional income shown on the

said Assessment 1s founded on wrong

calculations and incorrect principles of law

and is excessive, the penalty computation based 20
thereon is consequently also excegsive. The

gaid calculations are wrong for the following

amongst other reaons - :

(a) The adjustment of work in progress of
Shillings 91,207.65 cents involves tax
being charged on gross turnover and
without any allowance for the cost of
earning the amount involved,

(b) The figure of "estimated profits" of

Shillings 33,792.35 cents is guesswork 30
and excessive.,

(¢) The Commissioner has wrongly included
rents not received.

The agcessment is nmisconceived in so far as it
relates to income derived from the estate of
the Appellant's late fatherxr,

WHEREFQORE THE APPELLANT prays that this Appeal be

allowed with Costs and that the Assessment appealed
against be annulled, set aside and/or reduced and

that such further or other order be made in the 40
premises as may be just.
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DATED at Hairobi this 4th day of June, 1960

Sgdn Kean
STRLEY & KEAD
ADVOCAT:S FOR THE APPELLANT

Filed by :-

Sirley & Kean,
Advocates,
Princes House,
Governmeut Road,
Nairobi,.

1.

No, 16

Statement of Facte accompanying
Memorandum of Appeal, No. 5 of 195G

IN HIR MAJESTY'S SUPRENE COURT
OF KENYA Ai HATROBT
INCOME TAX APPEAL 0, 5 of 1059
RATTAY SINGHE s/0 NAGINA SINGH APPELLANT
versus
THE COMMISSIONER OF INCOIE TAX RESPONDENT,

(Appeal from Assessment for Year of Assessment
1948)

APPELLANT'S STATEMENT OF FACTS TO ACCOMPANY

MEMO OF APPEAL

The Appellant's father, Kistry Nagina Singh
carried on business as a contractor in Nairobi
from the year 1935 or thereabouts, until his
death in January 1946 and until his father's
death on the 1lth January 1946 the Appellant was
employsd by his father in the business. The
Appellant was Mistry Wegina Singh's sole heir
and he applied for Letters of Administration on
the 22nd January 1946 - which were duly granted
on the l4th February 1947, Since that time and
until after the end of the year with which this
appeal ilg concerned the Appellant has been
carrying on the said business on his own
account.
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At all relevant times the accounts of the
business were audited by one R.M. Nanda,

a practising Accountant and Auditor of Nairobi,
and the Appellant relied on the figures he
produced. The said Mr., Nanda has now left the
Colony, and according to information received
by the Appellant, Mr, Nanda is not likely to
return to the Colony in the near future,

On the 28th February 1956, Lessrs. Hyde,
Easterbrook and Field of the Investigation
Branch of the East African Income Tax Department
stated at an interview that they required from
the Appellant, though not immediately, answers
to the following fguestions:

(i) Have the accounts of all years which you
have sent the Income Tax Department
included all your business transactions
and correctly showed your full business
profits?

(ii) Have the Income Tax returns that you have

made for all years included the correct

amounts of your total income from all
sources? ‘

The Appellant made enquiries into ths position
and on the 18th April, 1956 a second interview
took place at which lMessrs, Hyde and
Easterbrook of the Investigation Branch, Mr.
Surjit Singh a son of the Appellant, and
Sheikh Mohamed Shaffie (who had been
responsible for the bookkeeping and accounts
of the business until the end of 1948) were
present, At this interview Iir, Shaffie on the
Appellant's behalf stated that certain rents
had not been declared in the Appellant's
Income Tax Returns and that certain other
adjustments were necessary. The information
given at this time amounted to a full
disclosure, subject to the agreement of figures
and the Appellant has been co-operative with
the Revenue Authorities throughout.

The Appellant forthwith appointed Messrs. Thian
& Bellman, Incorporated Accountants of Nairobi,
to undertake a full investigation into his
affairs, and on the 15th November, 1956 lMessrs.
Thian and Bellman duly forwarded to the
Commissioner of Income Tax a report covering
the period lst January, 1948 to 31st December
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1953, A discussion of various aspects of the
report ensued and a further report covering
the period 1lst Junuvary 1940 fto 31st December
1953 and containing certain asdditiounal
information, was forwarded to %

the 7th Octobexr, 1957,

On the 17th April 1958 the Commissioner
Torwarded certain Schedules purporting to set
out the Appellant's total income for Income
Tax nurposes for the years 1940 to 1953.

These figures were grossly excessive and many
of the considerations set out in the
Accountants! reports were implicitly rejected
without any reason or expl nation being given.

On the 3rd Ilay 1958 the Appellant forwarded

2 regsoned criticlism of many of the items in the
Commissioner's Schedules and suggested a method
by which the matbter could be settled.

Cn the 9th May 1958 a ir. D.C. Thomss, seniox
Investigation Officer replied to the effect that
the Commissioner was prepared to remit part

of the additional tax exiglible and to accept
£65,000 in payment of Income tax and additional
taxz for the period to 3lst December 1953. He
added that if the Appellant had axny representa~
tions to make regarding the date of the payment
of fthe sum he would be pleased to receive thenm
before the 20th May 1958, otherwise Assessments
would be issued and collection of the tax due
would proceed,

The assegsment under appeal was then nade and
aated 21st Hay 1958. A penalty amounting to
almost exactly 60 per cent of the maximum
exigible was added to the issessment. The total
tax claimed for the eight years is greater than
the total gross iancome for that period,

The total sum claimed iz considerably in excess
of the total present resources of the Appellant
end he is unable to pay.

On the 17th November 1958 further representations

were mafe to the Commissioner of Income Tax,

On the 28%th November/T2°Cthese representations
were rejected without any discussion of or
indeed reference to their merits and on the
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Memorandum
of Appeal
No.6 of 1959
4th June 1960

4th December 1958 a Notice of refusal to amend
the Assessment was made and sigred by Ir., B.C.
Thomas, Regional Commissioner of Income Tax.

DATED at Nairobi this 4th day of June 1960
Sgd. M. Kean

SIRLEY & KEAN
ADVOCATES FOR THE APPELLANT

Filed by:

Sirley & Kean
Advocates,
Princes! House,
Government Road,
NAIROBI,

No, 17
Memorandum of Appeal, No.6 of 1959

IN HER MAJESTY'S SUPRELE COURT
vENY A NAIROB

INCOME TAX APPEAL NO, 6 of 1959

YEAR OF ASSESSMENT 1949 ASSESSHMENT NO, B,90013
RATTAN SINGH S/0 NAGINA SINGH APPELLANT

versus

THE COMMISSIONER OF INCOME T&X RESPONDENT

MEMORANDUM OF APPEAL

THE APPELLANT ABROVE NAMED being aggrieved by the
Assessment referred to above BEGS TC APPEAL pursuant
to Notice of Refusal to amend the same dated the 4th
day of December 1958 (annexed hereto) having given

to the Commissioner the recuisite Notice of Appeal in
writing within the time allowed. The Principal
grounds of appeal are set forth below - namely :-

1. The assessment appealed azgainst is excessive in
that it wrongly included a sum by way of penalty
the addition of which is not justified in law
or in fact,
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The agsessment purporis to be made in contra-
vention of the provisions of Section 8 of the
Mad A1

Income Tax Ordinance, Cap.254 of the Laws of
Kenya.

The inclusion of an additional sum by way of
penalty is wrong in law because the Assessment
was made nore than six years after the end

of the year of assesgsument,

If, contrary to the submisgions set out above,
an additional sum by way of penalty was
chargeable for the year in juestion, the
Commissioner ghould, naving regard to all the
circumstances, have remitted either the whole
or a greater nart of the additicnal tax than
e has in Iact done.

The alleged additional income showin on the said
Assessment is founded on wrong calculations and
incorrect princioles of law and 1g excesgssive,
the penalty computation based thereon is
consequently also excessive., The said
calculations are wrong for the following
anongst other reasons:t-

(a) The 10,000 Shillings estimated charge for
African wages in 1948 has been wrongfully
disallowed by the Commissioner,

(b)  the Commissioner has wrongly added back
legal expenses,

(c) The Commissioner has 1ot allowed sufficient

deduction in respect of motor expenses.

(a) The Commissioner has made excessive
adjustments in respect of drawings,
"round sum debits o contracts" and
Uround sum creditors unexplained!,

(e)  The Commissioner has wrongly included
rente not received,

(f) The Commissioner has wrongly added back
the whole of the medical expenses,

(g) The Commissioner has wrongly added back a

sum in respect of alleged repairs to
relatives' property.
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WHEREFORE THE APPELLANT prays that this Appeal be
allowed with costs and that the Assessement appealed
against be annulled, set aside and/or reduced and
that such further or other order be made in the
bremises as may be just.

DATED at Nairobi this 4th day of June 1960

Sgde M. Kean
SIRLEY & KEAN
ADVOCATES FOR THE APPELLANT.

Filed by -

Sirley & Kean,
Advocates,
Princes House,
Government Road,
Nairobi.

No, 18

Statement of Pacts accompanying
Memorandum of Appeal, No,5 of 1959

IN HER MAJESTY'S SUPREME COURT
OF KENYA AT NATROBI

INCOME TAX APPEATL N0, 6 of 1659

RATTAT SINGH S/0 WAGINA SINGH APPETLLANT
vensgsus
THE COMMISSIOWERS OF IWCOUD TAS RESPONDENT

(Appenl from assessment For Yeer of Assessment

1949)

APPELLANT'S STATEMENT OF FACTS TO ACCOLIPANT
IMENO OF APPEAL

1, The Appellant's father, Mistry Nagina Singh
carried on business as a Contractor in Wairobi
from the year 1935 or thereabouts, until his
death in January 19456 and until his father's
death on 11th January 1946 the Appellant was
employed by hig father in the business, The
Appellant was Mistry Nagina Singh's sole heir
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and he arplied for Letters of Administration
on the 23rd January 1946 - which were duly
granted on the 14th February 1947. Since
that time and until after the end of the year
with which this appeal is concerned the
Appelliant has been carrying on the said busi-
ness on his own account.

At all relevant times the accounts of the
business were audited by one R. M. Nanda, a
practising Accountant and Auditor of liairobi
and the Appellant relied on the figures he
produced, The gaid Mr. Nanda has now left
the Colony, =nd according to information
received by the Appellant, Mr, Nanda is not
likely to return to the Colony in the near
future.

On the 28t%th Pebruary 1956 Messrs, Hyde,
Basterbrook and Field of the Investigation
Braach of the East iAfrican Income Tax
Department, stated at an interview that they
required from the Appellant, though not

immediately, answers to the following juestions:

(i) THave the accounts of all years which you

have sent the Income Tax Department
included &ll your business transactions
and correctly showed your full business
profite?

(ii) Have the Income Tax Returns that you have
made for all years included the correct

amounts of your total income from all
sources?

The Appellant made en:ulries into the position
and on ths 10th April 1956 a second interview

took place at which Messrs. Hyde and
Bagterbrook of the Investigation Branch, Mr.
Surjit Singh a2 son of the Appellant, and
Sheikh Moheamed Shaffie (who had been
responsible for the bookkeeping and accounts
of the business until the end of 1948) were
present.
Appellant's behalf stated that certain rents
had not been declared in the Appellant's
Income Tax Zeturns and that certain other
adjustments were necessary. The information
given at this time amounted to a full dis-
closure, subject to the agreement of figures

41.
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and the Appellant has been co~operative with
the Revenue Authorities throughout.

The Appellant forthwith sppointed lessrg. Thian
& Bellman, Incorporated Accountants of

Nairobi, to undertake a full investigation

into his affairs, and on the 15th February 1956
Messrs. Thian and Bellmeu duly forwsrded to

the Commissioner of Inconme Tax a report
covering the period lst January 1948 to 31lst
Decenber, 1953. A discussion of various
aspects of the report ensued and a further
report covering the period lst Jznuary 1940 to
31st December 1953 and containing certain
additional information, was forwarded to the
Commissioner on the 7th Cctober, 1957.

On the 17th April 1958 the Commissioner
forwarded certain Schedules purporting to set
out the Appellent's total income for Income
Tax purvoses for the years 1940 to 1953
inclusive, These figures were grossly
excessive and many of the ccusiderations set
out in the Accountants' report were implicitly
rejected without any reason or explanation
being given.

On the 3rd May 1958 the Appellant forwarded

a reasoned criticism of many of the items in
the Commissioner's schedules and suggested a
method by which the matter could be settled.

On +the 9th May 1958 a Mr., D.B. Thomas, senior
Investigation Officer repiied to the effect
that the Comaissioner wag prepared to remit
part of the additional tax ;“igible and to
accept £65,000 in payment of income tax and
additionsl tax for the pericd to 3lst December
1953, He added that if the Appellant had any
representations to mske regon dlng the date of
the paynent of the sum he would be pleased to
receive them before the 20th ilay 1958,
otherwise Assessments would be issued and
collection of the tax due would proceed,

The assessment under appesl was then made and
dated 2lst May 1958. A Penalty amounting to
almost exactly 60 per cent of the maximum
exigible was added to the Apsessment. The
total tax claimed for the elgnt years is
greater than the total gross income for that
period.
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regources of the Appellant
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9. The total sum claimed
of the total present
and he ig unable 1o

10. OCn the 17th November 1958 further representa-
tions were nade to the Commissioner of Income
Tax.

11, On the 28th Wovember 1953 these representations

wore rejected without any discussion of or
indeed reference to their merits and on the
4th Decenber 1958 a Notice of refusal to
amend the assessment was made and signed by
Mr. B.C. Thomas, Regional Commissioner of
Income Tax.

10

DATED at Nairobi this 4th day of June 1960

Sgd. M. Kuan

SIRLEY & KBEAN
ADVOCATES ﬂOI~L 1HE APPELLANT.
filed by ¢=-

Sirley & Kean,
20 Advocates,
Princes House,
Government Road,
Hairobi.

No. 16

Appesnl, No, 7 of 1959
B MAJESTY'S SUPREME COURT
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THE COMMISSIONER OF INCOME TAX
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MEMORANDUM OF APPEAL

THE APPELLANT ABOVE NAMED being aggrieved by the
Assessment referred to above BLUS TO APPRS
pursuant to Notice of Refusal to amenc the sane,
dated the 4th of December 1958 (annexed hereto)
having given to the Commissioner the requisite
Notice of Appeal in writing with the time allowed.
The Principal grounds of sppeal are set below -
namely i-

1. The Additional Assessment wppecaled against is 10
excessive in that it wrongly incliudes a sunm
by way of penalty, the addition of which is not
justified either in law or in fact.

2. The additional lAssessment purports to be made
in contravention of the provisions of Section 8
of the Income Tax Ordinance Cap.254 of the
Laws of Kenya.

2A, The inclusion of an additionsl sum by way of
penalty is wrong in law becausc the Assessment
was made more than six years after the end 20
of the year of assegsment.,

3. If, contrary to the submissiong set out
above, an additional sum by way of penalty was
chargeavle for the year in juestion, the
Comnissioner should, having wegerd to all the
circumstances, have remitted elther the whole
or a greater part of the additional tax than
he has inn fact done,

4. The alleged additional income shovn on the
said Assesguent is founded on wrong celculations 30
and incorrect principles of law and is
excessive, the penalty computation based thereon
is consejuently also excessive. The said
calculations are wrong for the following
amongst other reasons - namely (-

(a) The stock adjustments made by the
Commigsioner are unjustified,

(b) The Commissioner has wrongly added back
legal expenses.

(¢) Excessive sums heve been added to the 40
profits in respect of the cogt of
Parklands Plot.

4k,
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(a) The Commissioner haos made excessive
adjustments in respect of drawings
and "round sum debits to contracts".

(e) The Commissioner has wrongly included
rents not received,

(f) = The Commissioner has wrongly added
vack the whole of the medical expenses.

(g) The Commissioner has wrongly added
back a sum in respect of alleged
repairs to relatives' property.

WIEREFORE THE APPELLANT prays that this Appeal be

allowed with co:ts, and that the Assessument

appealed against be ammulled, set aside and/or
reduced and that such further or other order be nade
in the premises as be just.

DATED at Nairobi this 4th day of June, 1960,

Sgde M. Kean
SIRLEY & KEAN
ADVOCATES FOR THE APPELLANT,

Filed by -

Sirley & Kean,
Advocates,
Princes House,
Government Road,

NAIROBI,
No, 20
Statement of Facts accompanying
Nerorandun of Appeal, No,7 of 1959
IN HER MAJESTY'S SUPREME COURT
OF KENYA 4T NLIROBI
INCOME T.X APPEAL NO, 7 OF 1959
RATTAN SINGH S/0 WAGINA SINGH APPELLANT
versus
THE COMMISSIONER OF IWCOME TAX RESPONDENT
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3-

(Appe?l from assegsment for Year of Assessment
1950

APPELLANT'S STATEMENT OF FACTS TO ACCOMPANY

VL

The Appellant's father, Mistry Nagina Singh
carried on business as a Contractor in Nairobi
from the year 1935 or thereabouts, until his
death in January 1946 and until his father's
death on 11lth January 1946 the Appellant was
employed by his father in the business. The 10
Appellant was Mistry Nagina Singh's sole

heir and he applied for Letters of
Administration on the 22nd January 1946 - which
were duly granted on the 14th TFebruary 1947.
Since that time and until after the end of the
year with which this appeal is concerned the
Appellant has been carrying on the said
business on his own account.

At all relevant times the accounts of the

business were audited by one R.M., Nanda, a 20
practising Accountant and Auditor of Nairobi

and the Appellant relied on the figures he

produced, The gaid Mr., Nanda has now left the

Colony, and according to information received

by the Appellant, Mr. Nanda is not likely to

return to the Colony in the near future.

On the 28th February 1956 Messrs. Hyde,

Easterbrook and Field of the Investigation

Branch of the East African Income Tax

Department, stated at an interview that they 30
required from the Appellant, though not

immediately, answers to the following

questions:~

(i)  Have the accounts of all years which you
have sent the Income Tax Department
included all your business transactions
and correctly showed your full business
profits?

(ii) Have the Income Tax Heturns that you

have made for all years included the 40

correct amounts of your total income

frem g2ll sources.
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The Appellant made en-uiries into the position In the Supreme

and on the 18th April 1956 a second interview Court

took place at which kegsrs. Hyde and

Easterbrook of the Investigation Branch, Mr. No. 20
Surjit Singh a son of the Appellant and Sheikh

Mohamed Shaffie (who had been responsible for Statement of
the bookkeeping and accounts of the business Facts

until the end of 1948) were present., At this accompanying
interview Mr, Shaffie on the Appellant's Memorandum
behalf stated that certain rents had not been of Appesl
declared in the Appellant's Income Tax Returns No., 7 of 1959
and that certain other adjustments were 4th June 1960
ncecessary. The information given at this time (Continued)

amounted to & full disclosure, subject to the
agreenent of figures and the Appellant has been
co-operative with the Revenue Authorities
throughout.

The Appellant forthwith appointed Messrs. Thian
& Bellman, Incorporated Accountants of Nairobi,
to undertake g full investigation into his
affairs, and on the 15th November 1956, Messrs,.
Thian and Bellman duly forwarded to the
Commissioner of Income Tax & report covering
the period lst January 1948 to 31lst December,
1953, A discussion of various aspects of the
report ensued and a further report covering

the period 1st January 1940 to 31lst December
1953 and containing certain additional
information, was forwarded to the Commissioner
on the 7th October, 1957.

On the 17th April 1958 +the Commissioner
forwarded certain Schedules purporting to set
out the Appellant's total income for Income

Tax purposes for the years 1940 to 1953
inclusive, These figures were grossly excessive
arnid many of the considerstions set out in the
Accountants' reports were implicitly rejected
without any reason or explanation being given.

On the 3rd May 1958 the Appellant forwarded a
reasoned criticism of many of the items in the
Commissioner's Schedules and suggested a method
by which the matter could be settled,

On the 9t%h May, 1958 a Mr. D.C. Thomas, senior
Investigation Officer replied to the effect

that the Commissionecr was prepared to remit part
of the .additional tax exigible and to accept
£65,000 in payment of income tax and additional
tax for the period 31st December, 1953,

47 .
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He added that if the Appellant had any repre-
sentations to make regarding the date of the
payment of the sum he would be pleased to

‘receive them before the 20th Mey 1958,

otherwise Assessments would be issued and
collection of the tax due would proceed,

The Agsessment under appeal was then made and
dated 21st lMay 1958. A Penalty amounting to
almost exactly 60 per cent of the maximum
exigible was added to the Assessment. The
total tax claimed for theelther years is
greater than the total gross income for that
period,

The total sum claimed is considerably in excess
of the total present resources of the Appellant
and he is unable to pay.

On the 17th November 1958 further representa-
tions were made to the Commicsioner of Income
TaxXe

On the 28th November 1958 these representations
were rejected without any discussion of or
indeed reference to . their merits and on the

4th December 1958 a Notice of refusal to amend
the Assessment was made and signed by Mr, B.C.
Thomas, Regional Commissioner of Income Tax.

DATED at Nairobi this 4th day of June 1960
Sgd. M. Kean

Sirley & Kean
Advocates for the Appellant.

Filed by i-

Sirley & Kean,
Advocates,
Princes House,
Government Road,
NAIROBI,

No. 21

Memorandum

of Appeal
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4th June 1960
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INCOME TAX APPEAL NO, 9 OF 1959

YEAR OF INCOME 1951 ASSESSIENT NO, B.90016
RATTAN SINGH s/0 NAGINA SINGH APPELLANT

versus

THE COMMISSIONER OF INCOME TAX RESPONDENT

IEMORADUL, OF APPEAL

THE APPELLANT ABOVE NANED being aggrieved by the

Assegsment referred to above BEGS TO APPEAL

pursuant to Notice of Refusal to amend the same,
dated 4th day of December 1958 (annexed hereto)
having given to the Commissioner the requisite Notice
of Appeal in writing within the time allowed. The
principal grounds of appeal are set forth below -
namely &-

1. The additional Assessment anpealed against is
excesgive in that it wrongly includes a sum by
way of penalty, the addition of which is not
justified either in law or in fact.

2e If, contrary to the submission set out above,
an additional sum by way of penalty was
chargeable for the year in cuestion, the
Commissioner should, having regard to all the
circumstances, have remitted either the whole
or a greater part of the additional tax than
he had in fact done.

3 The alleged additional income shown on. the
said Assessment is founded on wrong calculations
and incorrect principles of law and is
cxcessive, the penalty computation based
thereon is consequently also excessive, The
said calculations are wrong for the following
amongst other reasons :-

(a) The stock adjustments made by the
Commissioner are unjustified.

(v) The Commissioner has wrongly added back
legal expenses.

(¢) The Commissioner has wrongly added to the
profits sums in respect of M"cash
overdrawn".

49.
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th June 1?60
Continued

(¢)

(e)

(£)

(g)

(h)

(1)

(3)

(k)

The Commissioner has wrongly included
in the 1951 profits Shillings 30,000
loaned to the Appellont by his wife.

Excessive sums have been adced to the
profits in respect of the cost for
demolishing the house at Imtiazali
Road .

The Commissioner has not allowed sufficient
deduction in respect of motor expenses.

The Commissioner has made excessive
adjustments in respect of drawings,
"round sum debits to contracts" and
"round sum creditors unexplained".

The Commissioner heas wrongly included
rents not received,

The Commissioner has wrongly included a
sum for rents in respect of Grogen Roead
Stores.

The Commissioner has wrongly added back
the whole of the medical expenses.

The Commissioner has wrongly added back a
sum in respect of alleged repairs to
relatives' property.

WHEREFORI: THE APPELLANT prays that this Appeal be

allowed with costs and that the Assessment appealed
against be annulled, set aside and/or reduced and
that such further or other order be made in the
premises as may be Jjust.

DATED at Nairobi this 4th day of June 1960

Sgd. ., Kean
. SIRLEY & KEAW
ADVOCATES FOR THE APPELLANT,

Filed by :~

Sirley & Kean,

Advocates,

Princes House,
Government Road,

NAIROBI.
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No, 22

Statement of Facts accompanying
Memorandum of Appeal, No, 9 of 1959

IN HER MAJESTY'S SUPREME COURT
OF XKEBNYA AT

INCOME TAX APPEAL HO, 9 of 1959 -
RATTAN SINGH S/O NWAGIIA SINGH APPELLANT
Versaus
THE COMMISSIONER OF INCOME TAX RESPONDENT

(Appe?l from Assessment for year of Assessment
1951).

APPELLANT!'S STATELENT OF FACTS TO ACCOMPANY
MEMO O APPEAL

The Appellant's father, Mistry Na glna Singh
carried on business as a Contractor in Nairobi
from the year 1935 or thereabouts, until his
death in January 1946 and until his father's
death on the 11th January 1946 the Appellant
was employed by his father in the business,
The Appellant was Mistry Nagina Singh's

sole heir and he applied for Letters of
Administration on the 22nd January 1946 which
were duly granted on the 14th February 1947.
Since that time and until after the end of
the year with which this appeal is concerned
the Appellant has been carrying on the said
business on his own account.

At all relevant times the accounts of the
business were audited by one R.M. Nanda, a
practising Accountant and Auditor of Nairobi
and the Appellant relied on the figures he
produced. The said lir, Nanda has now lef?t
the Colony, and according to information
received by the Appellant, Mr. Nanda is not
likely to return to the Colony in the near
future,

On the 28th February 1956 Messrs. Hyde,
Easterbrook and Field of the Investigation
Branch of the East African. Income Tax Depart-
ment stated at an interview that they reguired
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(Continued)

4

5e

6a

from the Appellant, though not immediately,
enswers to the following “uestionsg :-

(i) Have the accounts of all years which you
sent the income Tax Deparitment included
all your business transactions anc
correctly showed your full business
profits?

(ii) Have the Income Tax Returns that you have
made for all years included the correct
amounts of your total income from all
sources?

The Appellant made enguiries into the position
and on the 18th April 1956 a second interview
took place at which Messrs. Hyde and ZBasterbrook
of the Investigetion Branch, Hr. Surjit Singh
a son of the Appellant, zud Sheikh Mohamed
Shaffie (who had been respornsible for the
bookkeeping and accounts of the business until
the end of 1948) were present. 4t this
interview ¥r. Shaffie on the Appellant's
behalf stated that certain rceants had not been
declared in the Appellant's Income Tax Returns
and that certain other adjustments were
necessary. ©The information given at this time
amounted to a full disclosur:z, subject to the
agreenent of figures and the Appellant has
been cc-operative with the Hevenue Authorities
throughout.

The Appellent forthwith appointed liessrs. Thian
& Bellman, Incorporated Accountants of Hairobi
to underteke 2 full investigation into his
affairs, and on the 15th November, 1656,
Messrs, Thnian and Bellman duly forwarded to the
Commisgioner of Income Tax a report covering
the period lst January, 19472 to 3lst December
1953, A discussion of various aspects of the
report ensued and a further report covering the
period lst Januzry 1940 tc 31lst December 1953
and containing certain additional information
was forwarded to the Commiszioner on the 7th
October, 1957.

On the 17th April 1958 the Commissioner forward-
ed certain Schedules purporting to set out the
Appellant's ftotal income for Income Tax purposes
for the years 1940 to 1953, Tunese figures were
grossly excessive =znd many of the considerations
set out in the Accountants! reports were

52.
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implicitly rejected without any reason or In the Supreme

explanation being given. Court

Te On the 3rd May 1958 the Appellant forwarded a No. 22
reagoned criticism of many of the items in
the Comszissioner's Schedules and suggested a Statement of
method by which the matter could be settled. Facts

- accompanying

On the 9th May, 1958 a Mr. D.C., Thomas, senior Memorandum
Investigation Officer replied to the effect that ©of. Appeal
the Commissioner was prepared to remit part No. 9 of 1959
of the additional tax exigible and to accept th June 1?60
£65,000 in peyment of income tax and additional Continued

tax for the periocd to 3lst December 1953,

Te zdded that if the Appellant had any represent-
ations to nake regarding the dote of the paynent
of the sum he would be pleased to receive them
before the 20th May 1958, otherwise Assessments
would be issued and collection of the tax duse
would proceede

8. The Assessment unlier appeal was then made and
dated 21st May 1958. A penalty amounting to
almoet exactly 60 per cent of the maximunm
exigible was added to the Assessment, The
total tax claimed for the eilght years is greater
than the total gross income for that period.

9. The total sum claimed is considerably in excess
of the total present resources of the Appellant
and he is uneble To paye

10. On the 17th November 1958 further representa-
tions were made to the Commissioner of Income
Tax.

11. On the 28%h November 1958 thesge representations
were rejected without any discussion of or
indeed referencc to thelr merits and on the
4th Decenber 1958 a Notice of refusal to amend
the Assessiment was made and signed by Mr. D.C.
Thomas, Regional Commissioner of Income Tax.

DATED at Nairobi this 4th day of June 1960

Sgd. M. Kean
SIRIEY & KEAN
ADVOCLTES FCR THE APPELLANT

Filed by :

Sirley & Kean, Advocates,
Princes'! House, Govermment Road,
NAIROBI,
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No. 23

Memorandum of Appeal No. 10 of 1959

IN HER MAJESTY'S SUPREME COURT
OF KBNYA AT NAT 1

INCOME TAX APPEAL NO, 10 OF 1959

YEAR OF INCOME 1952 ASSESSMENT NO. B,90017
RATTAN SINGH S/0 WAGINA SINGH APPELLANT

versuwus

THE COMMISSIONER OF INCOME TAX RESPONDENT

IEMORANDUNM OF APPEAL

THE APPELLANT ABOVII NAVMED being a2ggrieved by the

Assessment referred to avove BIGS TO APPEAL pursuant
to Wotice of Refusal to amend the same, dated the
4th day of December 1958 (annexed hereto) having
given to the Commissioner the requisite Notice of
Appeal in writing within the time allowed. The
principal grounds of appeal are set forth below -
nanmely -

1, The additional Assessment appealed against is
excessive in that 1t wrongly includes a sum by
way of penalty, the addition of which is not
justified in law or in fact.

2 If, contrary to the submission set out above,
an additional sum by way of penalty was
chargeable for the year in ¢uestion, the
Commissioner should, having regard to all the
circumstances, have remitted either the whole
or a greater part of the additional tax than he
has in fact done.

3. The alleged additional income shown on the

said assessuent is founded on wrong calculations
and incorrect principles of law and is excegesive

the penalty computation bascd thereon is
consequently also excessive. The said calcula-
tions are wrong for the following amengst other
grounds

(a) The stock adjustments made by the
Commissioner are unjustified.

B4.
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(b) The Commissioner has wrongly added back In the Supreme

legel cxpenses. Court
(¢) The Commissicner has wrongly added to No. 23
the profits sums in respect of "cash
overdrawn, Memorandum
of Appeal
(a) The Comnissioner has wrongly included Yo,10 of 1959
Shs. 30,000 lodged in Indian Bank Account. 4th June 1960
(Continued)

(e) The Commissioner has not allowed
sufficient deduction in respect of motor
eXpenses.

(£f) The Commiscioner nas made excessive
adjustuents in respect of drawings and
"round sum debits to contraczts" and
"oreditors unsxplained'.

(g) The Commigsioner has wrongly included
rents not received.

(n) The Commissioner has wrongly included
a sum for rents in respect of Grogan
Road stores,

(i) The Commissioner has wrongly added back
the whole of the medical expenses.

{j3) The Commissioner has wrongly added back
a sum in respect of alleged repairs to
relatives' property.

W.IEREFORE T:E APPELLANT prays that this appeal be
allowed with costs ancd that the Assessment appealed
egainst be annulled, set aside and/or reduced and
that such further or other order be made in the
premises as may be just.

DATED at Nairobi this 4th day of Juae 1960

Sgd. . Kean
SIRLEY & KIAN
ADVOCATES FOR TiHE APPELLANT,

Filed by:-

Sirley & Kean,

Advocates,

Princes House,

Government Road, 55.
Nairobi,
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Ho., 24

tatement of Facts accompanying
Memorandum of Avpeal, No, 10 of 1959

IN HiuR MAJHESTY'S SUPRELE COURT
OF KENYA AT NALROBI

INCOME TAX APPEAL NO, 10 OF 1959

RATTAN SINGH s/o NAGINA SINGH APPELLANT
versaus
THE COMMISSIONER OF INCOMET TiX RESPONDENT

(Appe?l from Assessment for ycar of Assessment
1952

APPELLANT'S STATEMENT OF FACTS T0 ACCOMPANY

MENO OF APPHAL

The Appellant's father, Mistry Nagina Singh,
carried ou business as a Contractor in Nairobi
from the year 1935 or thereabouts, until his
death in January 1946 and until his father's
death on the 1lth January 1946 the Appellant
was employed by his father in the business.
The Appellant was Mistry Nagina Singh's sole
heir and he spplied for Letters of Administration
on the 22nd Janusry 1946 - which were duly
granted on the 1l4th Februsry 1947. Since that
tine and until after the end of the year with
which this Appeal is concerncd the Appellant
has been carrying on the sald business on his
own accouintt.

At g1l relevant times the accounts of the
businegs were audited by one R.M. Nandsz, a
practising Accountant and Auditor of Nairobi
and the Appellant relied on the figures he
produced, The said Mr, Nandisa has now left the
Colony, and sccording to information received
by the Appellant, Mr. Nands is not likely to
return to the Colony in the near future.

On the 28th Februery 1958 Messrs. Hyde
Easterbrook and Field of the Investigation
Branch of the East African Income Teax Department
stated at an interview that they reguired from
the Appellant though not immediately, answers

to the following questionst—
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(1) Have the accounts of all years which you In the Supreme

have sent the Income Tax Department Court
included all your business transactions

and correctly showed your full business No. 24
profits?

Statement of

(i1) Have the Income Tax Returns that you have  Facts _
made for all years included the correct accompanying

armounts of your total income from all Memorandum
sources? of Appeal
No,10 of 1959

The Appellant nade enguiries into the position 4th Jgne 1960
and on the 18th April 1956 a second interview £C__0.nt1nued.§ -
took place at which Messrs. Hyde and Easterbrook

of the Investigation Branch, Mr, Surjit Singh a

son of the Appellant, and Sheikh Mohamed Shaffie

(who has been responsible for the bookkeeping

and accounts of the business until the end of

1948) were preseni. At this interview Mr,

Shaffie on the Appellant's benalf stated that

certain rents had not been declared in the

Appellant's Income Tax Returns and that certain

other adjustments were necessgarys. The informa-~

tion given at this time amounted tc a full

disclosure, subject to the agreement of figures

and the Appellant has been co-~operative with

the Revenue Authorities throughout.

The Appellant forthwith apvointed Messrs. Thian
& Bellman, Incorporated Accountants of Nairobi,
to undertake a full investigation into his
affairs, and on the 15th Wovember, 1956 lessrs.
Thian & Bellman duly forwarded to the
Comuissioner of Income Tax a report covering the
pericd let January, 1948 to 31st December 1953,
A discussion of various aspects of the report
ensued and a further report covering the period
1st January 1940 to 31st December 1953 and
containing certein additional information, was
forwarded to the Commissioner on the Tth
October, 1957.

On the 17th April 1958 the Commissioner

forwarded certain Schedules purporting to set out
the Appellant's total income for Income Tax
purposes for the years 1940 to 1953. These
figures were grossly excessive and many of the
considerstions set out in the Accountants!
reports were implicitly rejected without any
reason or explanation being given.
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On the 3rd May 1958 the Appellant forwarded
a reasoned criticism of many of the items
in the Commissioner's schedule and suggested

g method bty which the matter could be settled.

On the 9th May 1958 g Mr., D,C. Thomas, senior
Investigation Officer replied to the effect

that the Commissioner was prepared to remit

part of the additional ftax exigible and to

accept £65,000 in payment of income tax and
additional tax for the period to 31lst December 10
1953, He added that if the Appellant had any
representations to make regarding the date

of the pdyment of the sum he would be pleased

to receive them before the 20th May, 1958,

" otherwise Assessments would be issued and

collection of the tax due would proceed.

The Assessment under appeal was then made and

dated 21lst May 1958, A penalty amounting to

glmost exactly 60 per cent of the maximum

exigible was added to the Assessment. The 20
total tax claimed for the either years is

greater than the total gross income for that

period.

The total sum claimed is considerably in excess
of the total present resources of the Appellant
and he is unable to pay.

On the 17th November 1958 further representa-
tions were made to the Commigsioner of Inconme
Tax.

On the 28th November 1958 these representations 30
were regccteu without any discussion of or

indeecd reference to their merits and on the

4th December 1958 g Notice of Refusal to amend

the Assessment was made and signed by Mr. D.C.
Thomas, Regional Commissioner of Income Tax.

DATED at Nairobi this 4th day of June 1960
Sgd. M. Kean

SIRLEY & KEAT
ADVOCATES FOR TIHIE APPELLANT.

Filed by:- 40

Sirley & Kean,

Advocates,

Princes House, Government Road,
Nairobi,.
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YEAR OF INCOME 1953

Hoe 25

Henorandunm of Avpeal No, 11 of 1959

IN HiR MAJESTY'S SUPRELNE COURT
P KINY A AT TROBT

INCOME TaX APPEAT NO, 11 of 1959

ASSESSMENT NO. B.S0018
RATTAY SINGH S/0 WAGINA SINGH APPELLANT
versus

THE COMRMISSIONER OF INCOME TAX RESPONDENT

MEMORANDUN, OF APPEAL

THE APPELLANT ABOVE NAMED being aggrieved by the
Assessment referred to above BEGS TO APPEAL

pursuant to a Notice of Refusal to amend the same
dated the 4%th day of December 1958 (armexed hereto)
having given to the Commissioner the requisite Notice
of Appeal in writing within the time allowed, The
principal grounds of agpeel are set forth below -
namely :-

1.

The Additional Assessment appesled against is
excessive in that it wrongly includes a sum
by way of penalty, tne addition of which is
not justified either in law or in fact.

If, contrary tc the submission set out above,
an additional sum by way of penalty was charge-
able for the year in question, the Commissioner

should, having regard to all the circumstances,

have remitted either the whole or a greater
part of the additional tax than he had in fact
done. _

The alleged additional income shown on the

said Assessment is founded on wrong calculations
and incorrect principles of law and is
excessive, the penalty computation based thereon
is conseguently also excessive. The said
calculations are wrong for the following amongst
obther grounds :-

(a) The stock adjustments made by the
Commissioner are unjustified.
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{Continued)

(1) The Commissioner had wrongly added hack

legal expenses,

(c) - The Commissioner has not allowed suffic-
ient deduction in respect of motor
eXPEISes.

(d) Excessive sums have been added to profits
in respect of the cost of Pasrklands Plot.

(e) The Commissioner has wrongly included
the profit on the sale of Grogan Road
Building.

() The Commissioner has made exceggive
adjustnents in respect of drawings
"round sum debits to contracts® and
"pound sum creditors unexplained®,

(g) The Commissioner has wrongly included
a sum of Shillings 21,300/~ "retention
noney-Hoshi® for 1953.

(n) The Commissioner has wrongly included
a sun for reants in respect of Grogan
Road stores.

(i) The Commissioner has wrongly added back
the whole of the medical expenses.

‘ro1w1} added back

(3) The Commissioner has
¢ reveirs to

a sum in respect of alleg
relatives' property.

WHEREFORE TEE APPELLANT Prays that this appeal be
allowed with costs and “hat the Assessment appealed
against be annulled, sct aside and/or reduced and
that such further or other order be made in the
premises as may be just.

DATED at Nairobi this 4th day of June 1960

Sgd. M. Kean
SIRLEY & KEAN
ADVOCATES ¥OR THE APPELLANT,

Filed by :-

Sirley & Kean,

Advocates,

Princes House, Government Road,
Nairobi.
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Statement of Facts accompanying
Hemorandum of Apweal No., 11 of 1959

I HOR HAJESTY'S SUPREME COURT
OF KENYA AT NATROBT

TNCOME TAX APPEAL NO, 11 OF 1959

RATTAY SINGHE §/0 NAGIUA SINGH APPELLANT
v ersmus

THE COMMISSICHER OF INCOME TAX RESPONDENT

(4ppeal from Assessment for the Year of Income

1953)

APPELLANT'S STATENMERT O FACTS TO ACCOMPANY

MBEMC OF APPEAT

The Appellant's father, MNistry Nagina Singh
carried on business as a Contractor in Nairobi
from the year 1935 or +thereabouts, until his
death in dJanuary 1946 and until his father's
death on 1llth January 1946 the Appellant was
employed by his father in the business. The
Appellant was Mistry Nagina Singh's sole heir
and he applied for Letters of Administration
on the 22nd day of January 1946 which were duly
granted on the 147Th February 1947. Since that
time and until zfter the end of the year with
which this appeal is concerned the Appellant
has been carrying on the said business on his
ownt eccounts,

At all relevant times the accounts of the
business were audited by one R,lM, Nanda, a prac-
tising Accountant and Auditor of Nairobi and

the Appellant relied on the figures he

produced., The paid kr. Handa hag now left the
Colony, and according to information received
by the Appellant, Nr. Nanda is not likely to
return to the Colony in the near future,

On the 28th Februsry 1956 Lessrs. Hyde,
Easterbrook and Field of the Investigation
Sranch of the Bast African Iancome Tax Department
stated at an interview that they reguired from
the Appellant, though not immediately, answers
to the following (uestionst-
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(Continued)

De

6.

(1) Have the accounts of all years which you
have geunt the Income Tox Departument
inciuded all your business transactions
end correctly showed your full business
profit?

(11) Have the Income Tax Reburns that you have
mede for all years included the correct
amountts of your total income from all
sources?

The Appellant made encuirieg into the position 10
and on the 12th April 1956 o second interview

took place at which Messrs. fyde and

Easterbrook of the Iuvestigation Branch, Mr.

Surjit Singh a son of the Appellant, and

Sheikh liohamed Shaffie (who had been

respongible for the bookkeening and accounts

of the business until the end of 1948) were

present. At this interview ir, Shaffic on

the Appellent's behslf stated fthat certain rents

had not been declared in the Appellant's 20
Income Tax Returns and thet certain other

adjustnents were necessary., Tie information

given at this time amounted to & full disclosure,
subject to the agreement of Ffigures and the

Appellant has been co-operative with the Reveanue
Authorities throughout,.

The Appellant forthwith acpointed llessrs. Thian
& Bellman, Incorporated Accountants of Nairobi
to undertake a full investigation into his
affairs, snd on the 15th Hovember 1956 lescrs. 30
Thian and Bellman duly forwarded to the
Commisgioner of Income Tax a report covering
the period lst Janusry 1948 to 31lst December
1853, A discussion of various aspecis of the
report ensued and a further renort covering the
veriod lst January 1940 to 31st December 1953
and containing certain additional information,
was forwarded to the Commissioner on the 7in
October 1957.

On the 17th April 1958 the Commissioner 40
forwarded certain Schcdules purporting to set

out the Appellant's total income for Income

Tax Purposes for the years 1940 to 1953

inclusive. These figures were grossly

excessive and many of the considerations set

out in the Accountants' report were implicitly
rejected without any reason or explanation
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being given.

Te On the 3rd May 1958 the Appellant forwarded a
reasoned criticism of many of the items in
the Comnmissioner's Schedules and suggested a
method by which the matter could be settled,

On the 9th May, 1958 a lr. D.,C. Thomas, senior
Investigation Officer replied to the effect
that the Commissioner was prepared to remit
part of the additional tax exigible and to
accept £65,000 in payment of income tax and
8dditional tax for the period to 31st December
1953. He added that if the Appellant had any
representations to malke regarding the date of
the payment of the sum he would be pleased to
receive them before the 20th May, 1958, other-
wise assessment would be issued and collection
of the tax due would proceed.

&. The Assessment undéer appeal was then made and
dated 21st May, 1958. A penalty amounting to
almost exactly 60 per cent of the maximum
exigible was added to the Assessment. The
total tax payable is much greater than the
gross income for the year. The total tax
claimed for the eight years is greater than
the total gross iuncome for that period,

9. The total swm claimed is considerably in excess
of the total present resources of the Appellant

and he is vunable 10 pay.

10. On the 17th November 1950 further representations

were made to the Commissioner of Income Tax.

1l. On the 28th November 1958 these representations

were rejected without any discussion of or

indeed reference to their merits and on the 4th

December 1958 a Notice of refusal to amend the
Asseasment was made and signed by Lir. D.C.
Thomes, Regional Commissioner of Income TaX,

DATED at Nairobi this 4th day of June 1960

Sgd. M., Kean
SIRLEY & KEAN :
ADVOCATES FPOR THE APPELLANT,

Filed by:-

Sirley & Kean, Advocates,
Princes House, Government Road,
Nairobi,
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In the Suprem
Court :

No. 27

Amendment to
Appeals Nos,
4,5,6,7,and 8
of 1959
(admitted
23rd March
1961)

No, 28

Amendment to
Appeals Nos.
4’5,677’8’9a
10 and 11

of 1959
(Admitted
23rd March
1961)

Noe 29

Amendaent to
Appeals Nos,.
495,647,849,
10 and 11

of 1959
(Admitted
23rd March
13961)

Noo, 27

Amendment to Appeals
Nogs. 4,5,6,7 and 8 of 1959

AMENDUMENT T0 APPRATS FCOR THE YELR @
1946: 1947: 1948: 1949: 1950Q.

No fraud or wilful default was committed by or on
behalf of the Appellant, and he should not therefore
have been assessed under Section 72 (Proviso(a))

of the Bast African Income Tax (Management) Act,
1952,

o, 28

Amendment to Appeals
Nose 4,5,6,7,8,9,10 and 11 of 1959

AMENDIEST T0 APPEALS FOR THE YEAR:S
1946: 1947: 1948: 1949: 1950: 1951:
1952: 1953

The assessment is excessive in that a comparison
of the Appellant's total worth on 1lth January,
1946, with his total worth on the 3lst December,
1953, with the addition of the Appellant's
expenditure over the period in juestion, shows
that throughout such period the Appellant has
been over-agsessed,

Mo. 2

Amendment to Appeals
Nose 4,5,6,7,8,9,10 and 11 of 1959

AMNENDMGT? 70 APPEALS POR THE YRAR ¢
1946: 1947: 1948: 1949: 19502 1851:
1952: 1953:

The Omission in relation to busirecs profits in the
Appellant's return were not due to =iy Irsud or gross
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or wilful neglect and so much of the additional tax
as relates to these omissions should be
omitted,

No, 30

Amendment to Appeals
H08e 4,5,64798,9,10 and 11 of 1959

ALENDMENT TO ACPRALS FOR THE YEAR @
1946: 1947: 1948: 1949: 1050: 1951:
1952: 1953:
10 The assessment is excesive in that it wrongly
includes a sum of money received by way of rents

which belonged not to the Appellant but to his son
Gian Singh.

NOQ ,5:];
Amendment to Appeals

AMENDMENT TO APPEATLS

The assessment is excessive in that it wrongly

included a sum of Shs.80,000/- which was obtained

by the sale of a property in Gregan Road, Nairobi
20 which was a capital transaction.
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No, 32

‘Amendment to
Appeals Nos,
445,6,7,8 &
10 of 1959
(Admitted
23rd March
1961)

No. 33

Proceedings
6th June 1960

No. 32

Amendment to Appeals
Nose 4,5,6,7,8, and 1C of 1959,

AMENDNENT TC APPEALS FOR THE YEAR:
1046¢% 1947: 1948: 1949: 1950: 1951:

The assessment is excessive in that it discloses a
percentage profit in relation to turnover greater
than the Appellant could have earned.

No, 33
Proceedings

IN HER MAJESTY'S SUPREME COURT
TN T TATROET

CIVIL APPEALS 4 to 11 of 1959
RATTAW SINGH ‘ APPELLANT

Vversus

FE COMMISSIONER FOR TNCOIE TAX RESPONDELNT

BEFORE the Honourable lir. Justice MAYERS.
6th June, 1960 - 10.40 a.n.

DINGLE FOOT, Q.C. (with him Rowland) for the
_ Appellant.

NEWBOLD, Q.C. (with him Summerfield) for Commissioner
’ of Income Tax,

MR. DINGLE FOOT: These are 8 appeals against
additional assessments in the years 1946 to
1953 inclusive. The total amount claimed
including penalties at 60% is £565,000.

JUDGE: Are you seeking an order for consolidation?

MR. DINGLE. FOOT: Yes, my Lord., I should say that
originally one notice of =ppenl was filed in
relation to all eight assezcnenits.
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JUDGE: They are separate memoranda of Appeal?

MR. DINGLE FOOT: Yes, my Lord. I have them here;
I will put them in,

JUDGE: What do you say, Mr. Newbold?

MR, NEWBOLD: In relation to the application to put
in the separate memoranda, I would agree;
this whole issue is fused into one, and I think
it would save everyone's time if the various
appeals were consolidated,

JUDGE: Civil Appeals 4 to 10 inclusive of 1959
are ordered to be consolidated.

IIR. DINGLE FOOT: I put in the revised Memorandum
of Appeal., Iy client Rattan Singh is a
building contractor. He came to this country
from India at the age of 11, and during the
early 1940's he worked for hig father, Nagina
Singh, who was also a building contractor.

In 1946, Nagina Singh died and Rattan Singh
succeeded to the business. My Lord, he
inherited the business. He algo had a bank
account of his own, about Shs.90,000/~, and he
inherited certain properties. At the same time,
he had about £15,000, or the eguivalent of
£15,000, on deposit in two banks in India:

the Imperial Bank of Indiz at Jullundur, and
the National Bank of India at Amritsmr. lr.
Rattan Singh continued in business under the
style of Nagina Singh on his own account until
1955, when he entered into partnership the
with 3 of his 4 sons: Gian Singh, who was/
eldest son, born in 1931; Baghan Singh born in
1934; and Surjiv Singh, born in 1937. There
is a fourth son, Inderjest Singh, who was a
minor and did not become a partner at that
time,

From 1946 until 1955, the appellant
enployed an accountant named Nanda. All the
books of the firm were sent to Nanda at the end
of each year in December, and Nanda prepared
the tax returns. Mr. Rattan Singh did not
prepare his own returns. As he will tell your
Lordship, he sent the returns in blank and left
them for Wanda to £ill in. He did not keep his
ownn books; he left them to his clerical staff,
and from 1954 onwards the boocks were in charge
of his son Surjit Singh, Mr. Rattan Singh
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In the Supreme concerned himself with the practical side of

Court _ the business., If your Lordship will go to the
correspondence, you will see how this dispute
No. 33 beganc

Proceedings JUDGE: This is agreed?
6th June 13§O
(Continued MR. DINGLE FOOT: Yes, my Lord.

(Correspondence - Exhibit 1),

Perhaps I should say this, that there is
not here an agreed bundle: there are quite a
number of letters between the parties which do
not appear in this bundle.

On 24+th December, 1954, Iir, Blake of the
Bast African Income Tax Depa*tment writes:
(Reads). Then he sent a reminder on 4th
February, and the reply came on 4th March,
Mr. Rattan Singh writes acknowlcecdging receipt
of the letter, apologising for the delay.
He says: "I would like to mention here..essesss

by me since 1951", The condition was that
originally the whole family had lived in other
premises in ' Road., They moved. The

position had becen that in 1947 Mr. Rattan Singh
acjulired two plots in Grogan Road and he
rroceeded to build on one of them a house for
himgelf and his faemily, and in 1950 they left
the premlseﬂ where they had becn and they
migrated to Grogan Road. There was another
plot on which there was another building about
which your Lordship will hear later,

Then on 14th April Mr. Rawlings writes from
the East African Income Tax Department: (Reads
letter No. 4). And then there is a further
letter saying ir. Rattan Singh is away in India

- (letter No.5), and the reply comes in letter
No.6 on 23rd December, 1955, and Rattan Singh
gives the information which was asked for,

He says: (Reads). The following year Mr.

Rattan Singh was invited to call at Gill House
for an interview with representatives of the
Inland Revenue., That was on 28th February. On
that day Mr., Rattan Singh had fto proceed to
Nanyuki. Mr, Surjdit Singh IMr. Oulton, who was
an accountant, attended the interview. They both
had a meeting there with a IMr. Hyde, Mr, Field
and Mr. Basterbrook. This was the first cf a
very long series of interviews which took place
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at Gill House, and I do not propose to read all
the documents to your Lordship, but to summarisé
or rather to refer to certain passages in them.

JUDGE: What about document No. 7. How did that
come into existence?

MR. DINGIE FOOT: I thiunk it is really out of .order.

I have not come to that yet. I was dealing
with the matter in chronological order,

JUDGE: In what year did Surjit Singh go to the
Income Tax?

MR, DIXGLE FOOT: In 1956, the begining. What
happened on this occasion was that this
interview took place, Ir, Surjit . Singh said
that he had kept the books since 1954.

If your Lordship will turn to p.2 - the
first interview on 28th February. Your Lordship

will see that the customary warning is given ab- |

out taxpayers who are guilty of irregularities,
and then in the second page, 4th para.e Mr,

Hyde said: (Reads). The narrative is
continued in the document you were looking at

o few moments ago headed "28th February, 1956 -
9.30 a.,m," I will read the first two paragraphs
and swmmarise the rest of it. (Reads).

Pausing there. We have had enquiries made by
the Nairobi Police. The Police did infer that
a complaint was made of theft in these premises
in January, 1956,

JUDGE: Have they confirmed whether he gave to the
Police a statement of the articles stolen?

MR. DIHGLE FOOT: Perhaps I could agcertain that and
inform your Lordship later. Then the two
investigating Officers proceeded to look through
the premises; they went through the books and
papers which they found there., They were handed
over and they were able to see whatever they
wished. They then left,

The next meeting took place on 2lst March,
1956, and on 2lst lMarch Mr,., Rattan Singh
himself (inaudible), He was accompanied by lir.
Shaffie, who appears a good deal in these
records, Mr. Shaffie assisted Mr, Rattan Singh
to keep the books. I will summarise it. . Mr.
Shaffie attended and also Mr. Thian of the firm
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of Thian and Bellman, Chartered Accountants.

Two questions were put to Mr. Rattan Singh.

The first is, Do the accounts of all years

sent to the Income Tax Department, including
all your business transactions, correctly

show your full figures? And the second

question, Have the income tax returns which

you have made for all the years included the
correct amounts of your total income from all
sources? Mr. Rattan Singh, spesking through

the interpreter Mr. Shaffie, said: "He -
himself did not keep the bookS....." Then there
was some further discussion, and it was arranged
that Mr. Rattan Singh should take the questions
away and should come for a further interview
next day.

A further interview took place on 22nd
March. Mr. Rattan Singh again came accompanied
by Mr., Shaffie. Mr. Shaffie saild that they had
considered the position and that Mr. Rattan
Singh wdas now prepared to answer the questions
and that the answer to each question was No.

Then there was some discussion about
engaging a professional accountant. Mr. Rattan
Singh was anxious that the work should be done
by Mr. Shaffie. Mr. Rattan Singh agreed that
he would engage Mr. Thisn. Then Mr. Rattan
Singh in fact answered in writing the questions
which had been put to him. He answered each
question No; he signed it, and that was
witnessed by Mr. Shaffie.

Then the next interview took place on 18th
April. It is a very long interview and I do not
propose to read the whole of it, but it was
attended by Mr. Surjeet Singh and Mr. Shaffie,
and also by Mr. Hyde and Mr. Easterbrook. I was
proposing to read page 2 (Reads). Then there
was further discussion and your Lordship will
see that there was disclosure of this informa-~
tion of various properties which were owned by
Mr. Rattan Singh, Then, after that, Mr. Thian
was appointed to act for Mr. Rattan Singh and to
draw up a statement on his behalf, and that
appears in the next document which is dated 25th
May. Again I do not propose to read more than
a sentence or two of this; it is an inbterview
which had been grranged to enable Mr. Thian
to inform the Branch that he had been appointed
by Mr. Rattan Singh to investigate his affairs
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and to submit a report to the Branch. There are
only two passages to which I wish to refer:

they are on the second page, third paragraph.
(Reads).

This was in 1956, and some time in 1956
Mr, Nanda the accountant who had prepared the
various returns left for India, ©So far as
anyone is aware, Mr, Nanda has never returned.
A1l our efforts to trace him have been
unavailing. That has meant that throughout not
only my client but the representatives of the
Commissioner as well have been labouring under
two difficulties: firstly, Mr, Nanda is
missing, and he was the person responsible for
preparing the returns; and secondly, the ledger
is missing. There has been, I regret to say,
a further misfortune in this case. My client
went to another solicitor, Mr. Mandavia, in
the first place and they lodged the books with
Mr. Mandavia, including two cash books. The
first cash book was from 1947 to October, 1952
and the rest was from November until the end
of 1953, ~ the second cash book. There came a
stage when my clients decided to change their
solicitor, and Mr. Mandavia was asked to return
the books. The second cash book has never been
returned - that was November 1952 to November
1953,

JUDGE: Has any explanation of its non-return been

given?

MR. DINGLE FOOT:  Mr. Mandavia says that he has not

had it. My clients have no doubt that this
book was in existence; it has been scen.
Proceedings have been taken for the return of
this book. Undoubtedly that has created a ‘
further delay in this case. We are left simply
with the one cash book and with various bank
statements, and your Lordship will appreciate
that in these circumstances it is a matter of
extreme difficulty to arrive at any exact
figure in relation to a particular year., We
agree the amount of the turnover from the cash
book, but the profits are of course a very
different matter, The profits which were made
must very largely be a matter of inference. The
Commissioner has made one inference here. Our
submission will be that that is an excessive
inference - extremely excessive, I think I
should tell your Lordship now what the
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difference between us is.

JUDGE: You are faced with a difficulty in view of

the loss of this book. A4s I understand the
law, I have got to accept the Commissioner's
assessment unless and until you prove it o
be wrong.

DINGLE FOOT: So far as my client is concerned,

the onus is upon me and I have to discharge that
onus. I was bound to indicate the way 1 was
about to attempt that task. I shall have %o
come to it in greater detail, but in my sub-
mission this is not a unique case at all; there
have been many cases where records are not
available at the material time. DBut the
practice in such cases is to compare statements
of worth and see what the taxpayer was worth
at the beginning of the relevant period and then
to see what he was worth at the end of the
period. Subtract one from the other and also
take into account his living expenses and any
special expenditure there may be; that must
be added, of course, and you arrive in that way
at a total sum showing his taxable income over
the whole period, I shall be cslling evidence
about this, and my evidence will be that this isa
perfectly competent method of assessment, and,
applying that method, my submission will be that
it is impossible for Mr, Rattan Singh to have
received between 1946 and 1953 an income of the
dimensions suggested by the Commissioner, In
round figures, the Commissioner contends that
the income which Mr. Rattan Singh received
during these eight years was £64,000 as compared
with actual returns of £14,000, Applying the
method of assessment which I have just indicated
in brief outline, our case will be that the
correct figure was, in round figures, £23,000.
That is on the assumption that the rents for the
Culsaar Street property should have been
returned in Mr. Rattan Singh'S.ese.

JUDGE: That is supposed to have belonged to his son?
DINGLE FOOT: Yes, That is a matter which your

Lordship will have to deC¢ae. If that is
assumed, then the correct figure would be just
under £18 000. Your Lordshlp will see that there
is a wide difference betwsen the parties here,

If your Lordship accepts the evidence which I
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shall be calling in support of the method of In the Supreme

calculation which I suggest is a valid method, Court
then in my submission 1 have discharged the
onus which lies upon me, because I should have No. 33
been able to show that the figures put forward
by the Commissioner are impossible, Proceedings
6th June 1?60
Perhaps I should mention one other matter (Continued

which your Lordship will have to decide and this
again concerns the issue whether the correct
figure is £23,000 or just under £18,000, One
other matter to be taken into account is the
position regarding the second plot in Grogan
Road. The position was that lMr. Rattan Singh
and his family constructed premises on the
second plote On the first plot they built a
house for their own accommodation, but they
built a second plot and they built intending to
let the premises to various tenants, When the
building came to be completed, they found that
they needed ready money and they therefore sold
the bullding for approximately Shs.80,000/~-.
Now the guestion is whether that is a revenue
or a capital transaction. However that may be
and whatever view your Lordship may take on the
subgidiary issues, there is this very wide
discrevaney, and I shall seek to satisfy your
Lordship that Mr, Rattan Singh could not
possibly have earned an income of the size that
the Commissioner suggests. But I will turn to
that in greater detail later and will now resume
the narrative. ‘

Messrs. Thian and Bellman produced a report
in November, 1956, I am not proposing to
trouble your Lordship with it, but in this
report they estimated that between 1948 and
1953 there had been undisclosed income to the
extent of £7,70L. The Commissioner was not ,
prepared to accept that report., In January, 1957,
Mr. Rattan Singh was served with an Order to
produce his books and documents, and then there
was a further interview on lst March, 1957.
There were of course a number of other
interviews, but I will not trouble your
Lordship with them., I think I can summarise.
lir. Rattan Singh on this occasion was asked
about his bank accounts. I will tell your
Lordship at once that at first he said that he
had no other bank accounts, Then he was
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pressed by Mr. Easterbrook, and he admitted
that he had had a bank account with the bank of
Baroda at their Mombasa Braznch. He further
admitted that he had had an account with the
National Bank of India at their Amritsar
Branch. Thereafter on 22nd March, 1957,
Messrs, Thian and Bellman were instructed to
carry out a fresh investigation. The results
of that were received in a second report in
October, 1957, and they estimated the income

of Mr,., Rattan Singh from 1946 to 1953 at a total
of £30,100, Iy attention has been drawn to the
fact that that actual figure appears to refer
to 1948 to 1953,

Then there were a series of interviews in
January, February and March of 1958, and there
are a few to which I would like to refer on 8th
April, 1958, between Thian and Mr, Easterbrook.
I should have explained that the interviews which
had taken place in January, February and March
were interviews at which the second report had
been discussed between Mr. Thian and Mr,
Easterbrook and the other representatives. If
your Lordship will go to the 8th April, at the
bottom of the page, third paragraph : (Reads).

Now if your Lordship will go to the
interview of 18th April, This is the interview
where Mr, Easterbrook informed Mr, Rattan Singh
of the coneclusions he had reached., (Reads),

Of course, the view your Lordship will take of
that interview will depend upon the decision
which your Lordship will arrive at as to the
correct method of assessment in this case. If
the figures which I am suggesting are in any
way correct, it follows that the figures put
to Mr. Rattan Singh on this occasion were
fantastically high.

If your Lordship will now go back to the
bundle of correspondence and to a letter written
by Mr. Bellman on 30th April (document 13) to
Mr. Easterbrook; it begins: (Reads). I have
read that passage for this purpose: in the
earlier part of the paragraph the writer says
that in respect of the earlicr years agreement
could only be reached on a give and take basis,
Then there is a further letter from Mr. Thian
to the Commissioner which ig dated 3rd May.

It reads. (Reads)., In that letter he gets out
17 items. It is perhaps worth observing that

k.

10

20

30

40



Mr, Thian by a quite different method has arr- In the Supren

ived at very much the same result, because we Court :
say that this was approximately a figure of
worth - a figure which Mr. Rattan Singh was No, 33
worth at the end of 1953, Mr. Thian continuess
(Reads remainder of letter), That letter was Proceedings
written on 3rd Mey, and it does not appear in 6th June 1960
the bundle; but on 9th May the Commissioner (Continued

_ offered to accept in full settlement £65,000 tax

10 with penalties at the rate of 60%.

In June - 19th June - Mr. Rattan Singh
writes (15 in the bundle of correspondence) and
he refers to the eight assessments., He writes:
(Reads), What Mr., Rattan Singh is suggesting is
the same method of assessment which I am
submitting should be adopted here. The
Commissioner continued on his remorseless way.
The grounds of appeal were sent on 30th
September, and on 4th December Mr, Thomas on

20 vehalf of the Inland Revenue issued notices of
refusal: that is the procedure contemplated
under section 74 of the 1952 Act., Notice of
appeal was then filed on 31lst December., 30th
December was the day upon which the new Act
came into operation. Therefore the point does
arise as to whether your Lordship is concerned
in this case with the 1952 Act or the 1958 Act.
The 1952 Act differs in certain important
respects from the 1958 Act. If your Lordship

30 will go to the 1952 Actesese

JUDGE: Whet I have in mind is this., I ma{ have got
ny dates muddled; if I have not, surely the new
Act was in force at the time when you filed your
notice of appeal?

MR. DINGLE FOOT: Yes.

JUDGE: If that is so, could you come within the
transitional provision=a?

MR, DINGLE FOOT: I submif ves, my Lord, I was going
to indicate what the difference is and then come
4o to the questlion of whether I can bring myself
within the transitional provisions. The first
material section 1s section 40, (Reads). If
your Lordship will now turn to Section T1 and
72. Section 71 is the ordinary procedure where
a8 person delivers a return or does not, whiech-
ever the case may be, and 72 deals with ’
additional assessments. (Reads), The words
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with which ¥Our Lordship may be concerned are
the words, "for the purpose of making good

to the revenue of the Territories any loss of

tax attributable to fraud or wilful default".

(Reads section 74 and sub-section (4)). That

is the next step - notice of refusal., Then one
comes to section 78. {(Reads). Under that Act

a Judge has a complete discretion to make any

order he wishes in place of the decision of the
Commissioner. The position is very different 10
under the 1958 Act. If you will look at the
corresponding provision of the 1958 Act - 1t

is section 101: (Reads). (Reads alsgo sub-section

(5)). Thig is a very Draconian piece of

legislation. The citizen is placed at the

complete mercy of the legislature. When one

has legislation of this sort I am submitting

that the legislation ought to be strictly

interpreted, and if there be any ambiguity, it

ought to be resolved in favour of the subject. 20

Then one comes to the 5th Schedule.
(Reads). The ruestion which your Lordship is
invited to comsider is whether I can bring
myself within that provision.

JUDGE: You have to show that legal proceedings
are pending even before z notice of appesal
has been served?

MR. DINGLE FOOT: Yese

JUDGE: Whether it ie right or wrong I do not know,
but 5 years ago I decided that a notice of 30
appeal was not a step in the proceeding but a
condition preceden: tc the proceedings. It
may be wrong - it was never taken to the Court
of Appeal.

MR. DINGLE FCOT: I do not know to what extent your
Lordship is bound by your decisilon,

JUDGE: It has some persuasive authority with me.

¥R. DINGLE FOOT: My submission on the procedure
is this. One has to go back to section T74(2)
and (4) of the 1952 Act. In the proviso to 40
sub-gection (4) one has ths words,
n, . .provided alsO.seea"s Then in order to
find the next step in the proceedings one goes
to section 48, "Any person being aggrieved...".
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The question is when legal proceedings begin
to pend. DLegal proceedings are pending when
a party takes a step to set the law in motion,

JUDGE: Are proceedings pending in a criminal case
between sentence and the filing of a notice of
appeal?

MR. DINGLE FOOT: With respect, no, because here is
a provision which says in the first place that
you may object to the assessment that is made.
You enter your objection, and then you get a
notice of refusal, and it is at that stage that
your right to appeal arises, Here is the
procedure wnich is laid down which every
citizen is entitled to go through. One is
dealing here with legal proceedings, and legal
proceedings arise whenever the law is set in
motion., '

JUDGE: You would go so far as to say that in an
income tax matter a legal proceeding is pending
when the income taxpayer receives a notice of
refusal of his objection, even though when he
receives that notice of refusal he says:

"Well, I really cannot afford to take this any
further?! o

MR. DINGLE FOOT: He may say that; He could
discontinue his appeal.

JUDGE: Would you say that even on receipt of the
notice of refusal the income tax payer has no
intention of going any further there is legal
proceeding pending?

ME. DINGLE FOOT: Within the time laid down by
Statute,s Up to that time it is for him to
decide whether he wants to appeal or not. If
I am right in my submission, there will be two
consequences. In the first place the guestion
of psnalties are entirely within your
Lordship's discretion under the 1952 Act. The
Commissioner took the view here that a 60%
penalty was o One does not know how
that figure is arrived at, but clearly it must
have been based on the view he took as to the
amount of income which was undeclared,
According to his view, the actual income was
£64,000 over the 8 years compared with a
declared income of just over £14,000; +that is
to say that there was a discrepancy in his view
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of not less than £50,000. If I can satisfy your
Lordship at a later stage that that figure

was excessive and that the discrepancy is

very considerably less, then of course not

only would it affect the amount of tax, but

it will affect the rate of penalty as well,

One would suppose that a smaller rate would be
appropriate if there was a smaller discrepancy,

My sccond submission is this, that under
section 72 penalties cannot be imposed more than 10
7 years back. I am basing myself there on the
words of the proviso - the words of section 72,
proviso A: (Reads). That is the only purpose
for which we can go back more than 7 years, and
in my submission that excludes the imposition
of penalties more than 7 years backe. I
appreciate of course that your Lordship must
consider the words of Section 40(3). %Reads).
But here in section 72 is a later section and
there would appear to be some conflict or 20
ambiguity here, and if there is an ambiguity
it ought to be resolved in favour of the
taxpayer, Unless that be so, it is difficult
to see what can be contended by the words in
section 72: Yfor the purpose of making
£000,.eseany loss tax". These words would be
guite otiose if I am wrong.

Court adjourns at 12.55 Pelle

C.A. S. 4/59 to 11/59 Rattan Sinech v The Commissioner

of Income Tax 30

Monday, 6th June, 1960 at 2.20 p.n,

ADDRESS BY MR. DINGLE FOOT (Cont'd)

My Lord, since Your Lordship adjourned I
have had the benefit of being able to look
at Your Lordship's decision in Case No. 43,
and My Lord, in my respectful subnmission, 1t
does not really touch the present case. Iy
Lord, has Your Lordship a copy of Your
Lordship's Judgement, it is 196 in Volume 2
Part 3 of Bast Africen Tax Cases., DPage 196 40
reads, "Thig is an appeal by the Commisszioners
of Income TaXeesssaesesssssdeclined 10
comment". And then Your Lordship dealt with
right of consent and exemption of time which
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is immaterial here, and then I think the In the Supreme
material part is the third paragraph on 197, Court
"Mr. Chohan who appears for the correspondent

ececocssocssessssesebul & condition precedent No. 33
to the Appeal”. My Lord, I think this is
the passage. Proceedings
6th June 1?60
JUDGE: This is the passage I had in mind yes. (Continued
10 MR. FOOT: "But a condition precedent to the

Apprealecceccrecacnssansthe appeal was
inaugurated".

Now, My Lord, in my respectful submission,
that really does not touch the present case.

Now, My Lord, what Your Lordship was
concerned with there was a specific rule which
said that after the notice of appeal had been
given under the provision of sub-~section 2.
then there is a particular time prescribed for

20 the next step in the proceedings. Section 78.
covers the giving of notice and so forth and
then the rule says specifically that you have
got to have as the next step, which is to prefer
appeal within 75 days, and Your Lordship was
really concerned here with the meaning of the
word "prefer". One does not prefer an appeal
merely by giving notice at an earlier stage
in the proceedings; in other words, this rule
1s concerned simply with the conduct of appeals,

350 but where Your Lordship goes to the schedule
here, Your Lordship was concerned with something
quite different. Your Lordship is concerned
with the term "legal procedures" and whether
they may be said to be pending.

Now, My Lord, there is not very much
authority on this, but there are two cases which
in a different context the matter has been
considered. In relation to the criminal law,
there is a passage which may be of some

40 assistance in Re Vexatious Actions Act 1896,
1915 iKB at Page . vy Lord, ave a CoOpy
here. 1 do not think anything turns on the facts
of the case. What was in issue is simply that
“under the Vexatious Actions Acts steps may be
taken to prevent a vexatious litigant from
litigating again without the permission of the
Attorney General. There is just one passage here
which I was proposing to site in the Judgment
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of Lord Justice Kennedy at Page 33, The
question was whether legal proceedings here
included criminal proceedings as well as civil
proceedings. The Court of Appeal held that
although a vexatious litigent might be
restrained from this procedure, from
introducing any civil actions, the Act d4id not
mean that he lost his rights under the criminal
law. At Page 33, Lord Justice Kennedy said
this, "I proceed first to consider the
contexXtoseesesssesesecsnsssein 1espect of the
offence®, 8o the Lord Justice is citing
Archbold there.

It is my submission that proceedings begin
and proceedings are then pending, ¢egal
proceedlngb are pending, whenever in any way the
law is set in motion. Where you have a
statutory procedure and somebody comes along and
sets the law in motion then there are pending -
proceedings, It is not essential that the law
has to take its course. Somebody takes the
first step and then draws vack; the litigant
may issue & writ and may do no more in the
matter, legal proceedings are pending, once he
has done S0

My Lord, there is ome other authority, I
don't know whether it is of very much assistance,
but I site it because it is the one other
authorlty in which the term "legel proceedings"
is con31dered. - The case is Runson & Company
ne ¢ Company 20 Times Law Reports, Page 625.
n this occasion 1 am afraid have been unable
to obtain another copy. This was a charter party
bill of lading and part of the heéadnote reads,
"The expression legal proceedings in
Section 496secesves.o" and the argument which
was addressed to the Court was that legal
proceedings means an action in Court and not
proceedings by arbitration. This is a questlon
where someoré had invoked the arbitration clause

and the guestion was whether thils was the
oorrecttrlbunal, birt My Lord, the Lord Chief
Justice said this, "Section 496 of the -
Mercliant Shipping Acteeedesesesoeossthe rights
of a ship owner™,

JUDGE:  Are not we concerned herc primarily with the

meaning of the word "pending"?
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MR, FOOT: Yes, My Lord, I appreciate that. I

merely draw Your Lordship's attention +to these
two because they are the only two in which the
term "legal proceedings" are mentioned. If

it is any form of legal process then of course
it does affect the meaning of the word
"pending", If legal proceedings only means the
actual hearing in a court of law, of course,
then would be a narrower counstruction, and then
of course, it may be said that no proceedlngs
are pending until the Court itself is, so to
speak, set in motion, but My Lord, where you
have a statutory procedure expressly laid down,
and it is provided that before you reach the
Court of Appeal, you must go through, or you
may go through, certain steps then you are
setting the law in motion, and legal proceedings
are pending.

My -Lord, another way of approaching the
matter is this, that "legal proceedings™ has
never been exhaustively defined, but it means
something wider than an action in Court between
two or more parties.,

JUDGE: But doesn't it involve an adjudication of

some sort as to the rights, or rather that

legal proceedings, proceedings which have as
their objective the obtaining of adjudication as
to the legal rights of the parties, is the
Commissioner in determining whether to accede

to an objection or to refuse t0 accede to an
objection, engaged on an adjudication on the
rights of the parties, or rather what I might
term, engaged upon a Ministerial Act.

FOOT: I would submit that he is really of course
combining two things. He has not got to
consider simply what is convenient to the
Department to dosy he must apply his mind in the
game way as a Judge applies his mind as to
what is the fair and right thing to do having
regard to the law, and having regard may be of
the conduct of behaviour inside ‘his Department.
He has got to arrive at a formal adjudication.
In the first place he has got to apply his mind
when he gets the objection, and the objection,
so to speak, the protest the taxpayer sends in
has got to be considered, and the adjudication
of course is the refusgal or otherwise, In this
case he refused it. That is a formal adjudication
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Court Court in this mattexr,
No. 33 JUDGE: You know, IMr. Foot, the difficulty that I
am faced with I think is this. Can it be said
Proceedings that a person who 1s in a sense -~ this is very
6th June 1?60 loosely put ~ in a sense a party to any
(Continued proceedings, can ever be called upon to

adjudicate in these proceedings, You see in

a sense the Commissioner of Income Tax is a

party to all Income Tax Proceedings; can it be 10
said that when he refuses to entertain the

objections of the tax payer he had adjudicated

upon those objections?

MR, FOOT: I would submit, yes My Lord. It is
rather, and in this respect that you are
combining the two rules. First of all you must
realisge this, that if the Commissioner was
simply in the position of an ordinary party
to the arbitration, then there would be no
guestion of any appeal, you would have simply 20
the Commissioner, it might be as plaintiffs
saying, "I claim so much tax", and the tax
payer would be opposing it, and the matter
would come before the Court of first instance.
Now here it is expressly provided that you have
a decision from which there should be an appeal,
that it is contemplated that there must be
some form of proceedings.

JUDGE: But the appeal is not in form of lodging
an appeal from a refusal to amend, but it is an 30
appeal from the original assessment. Suppose
the Commissioner amended in part, the tax payer
can still go to the Court and say, "I am
dissatisfied with this amendment, true the
Commissioner has reduced the assessment by &X,
but I say that is not sufficient". I am
appealing against the assessment. Is the
original assessment then the stage at which
proceedings are instituted?

MR. TOOT: First of all you get lLhe assessment. 40
Another possible view is this, that it is
provided that if the tax payer does not like an
assessment.

JUDGE: Does any tax payer like any assessment,
Mr. Foot?
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MR. FOOT: My Lord, I have not met one. I suppose

you night like a nil assessment, You have the
assegsment in the first place which is a form

of claim, Then there is statutory provision

which says that the tax payer may within a
certain time after the assessment appeal against
the assessment, and you have periods of time,
Are these an indication of formal legal proceed-
ings? You may within 30 days proceed to raise
objection, as my client did in his letter of
17th June in this case. Thereafter it is for
the Commissioner to adjudicate on the matter.

He has to consider - he cannot just dismiss

out of hand - he has to consider objections that
are put before him and decide whether there is
any substance in them or not. Whichever he does
that is the next step in the proceedings. He
has got to come to a decision. From that
decision there is an appeal.  Now, My Lord, that
process there is a clear indication of legal
proceedings.

JUDGE: I think, Mr. Foot, that the appeal is not

from the Commissioner's decision, but the appeal
is an appeal, the right of which arises whether
there i1s dissatisfaction with the Commissioner's
decision or not, but is an appeal from the
assegssment.,. In other words if the decision of
the Commigsioner were partly in favour of the
tax payer, the tax payer would nonetheless say,
"I appeal against my assessment" because the
assessment 1s the matter which is the subject of
appeal not the decision. This is not so where
the Commissioner appeals from a decision of the
Local Committee, or from a decision of this
Court, but the tax payer, as I understand it,
appeals from the assessment and not from the
decision of the Commissioner.

MR. FOOT: My Lord, if one looks at the Section,

Section 74, "By registered post the notice
B 1 o relation thereto". That does
sound very veary much like exercising judicial
function, he is given in this respect the
position of a Court to require attendance of
witnesses and %o hear evidence on oath. Then,
My Lord, one goes on to 4, "Any person
25568860 cesssnscassnssedection 74", So that
you do not simply get your assessment and then
appeal, you go through the procedure under
Section 743 you get your assessment, you then go
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back to the Commissioner and say, "I object to
this, I think it is too much"., The
Commissioner can if he wishes call witnesses
before him: he can call for any information
which may enable him to make a decision, and
it is only at that stage, 1t is only at the
stage where the Commissioner has at any rate
had opportunity of considering objections put
before him, that you go up a further step to
the Court of Appeal,

JUDGE: I agree that there can be no appeal unless
there is failure to agree, but when there is
an appeal, the appeal is against the assessment
not against the refusal to amend or the refusal
to agreec,

MR. TOOT: I appreciate thet, My Lord., Certainly
it may very well be but of course the whole
legal process starts with the assessment., I am
perfectly willing to go as far as that you
get your assessment, and then you have
procedure laid down; you have formal adjudica~
tion by the Commissioner and obviously he is
expected to perform something in the nature of a
tribunal function., Thereafter the tax payer has
got a further right of appeal,

JUDGE: Are the provisions of Secticn 75. and 76.
more than to adopt the language of, shall 1 say
the word, of industrial unrest, the conciliation
machinery which are antecedent to a right of
appeal.

MR. FOOT: With respect, My Lord, I would have
thought this was very very different from
comsiliation machinery. 7You have something in
the nature of virtually a tribunal, which is a
form of arbitration, in which parties come to
see if they can arrive at some form of
compromise. This is quite aifferent from where
you have gome specific procedure laid down,

JUDGE: To appeal with & view to arriving at an
agreecment.

MR. FOOT: The tax payer has two rights so tc speak
in this matter. First of all ke has the right to
have the matter re-considered, that is the first
thing, If that right does not avail then he can
go up on appeal before the Lecal Committes or
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before the Judge; that is the second right,
but it is all part of one continuous process
which is laid down by the statute.

Now, My Lord, I have made part of this
submission, but I would ask Your  Lordship to
consider what the effect would be if I am wrong,
because of course Your Lordship will see the
difference, the very startling difference bet-
ween the 1952 Act and the 1958 Act. Under the
1958 Act, once you have been assessed, unless
the Commissioner takes mercy on you, or unless
you can show that the amounts are themselves
excessive, you have no possible redress and no
appeals My Lord, that used not to be so under
the 1952 Act. Suppose this is what happened
in this case, the maximum penalties have not
becn assessed, therée have been heavy penalties
but not the maximum, Supposing that under the
0ld Act the tax payer were assessed to the
maximum penalties, the whole amount of tax due
and 300 per cent over and above that, and that
happened shortly before the 1958 Act comes into
effects Then he issues his - he objects to
the assessment but he does not get to the
appellate stage before the 1958 Act comes into
effect. What happens then? He has been
deprived of a right of appeal which existed
at the time when he was assessed. My Lord, he
comes under a diffcrent Act and the only way in
which the 1958 Act is more merciful ‘to the tax
payer is that it only provides double instead of
triple penalties, 8o you have the two systems;
the earlier system under which you might be
assessed triple penalties but you had a right
of appeal and the Court could interfere with
the rate of penalty; and you have the new
system under which the tax payer was only rated
double penalties but he has no right of appeal.
What happens to the unfortunate tax payer? He
1s assessed triple penalties but he is deprived
of the remedy which the old Act gave to him. He
then goes up and is told, "Oh no, under the
new Act you have no right of going to a Court
and asking that the penalties should be

reduced", Now it may be so. Your Lordship might

be constrained to arrive at that conclusion, bdbut
in my respectful submission, it is a conclusion
that a Court would struggle very hard against,
that you would retain the penalty but take away
the right of appeal., It is very difficult to
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suppose that is what any legislature ever
intended. The tax payer is having to carry

a penalty which has now become illegal under

the new Act, He has to pay three times over

and his only remedy is taken away. In my
respectful submission, that is the sort of
consideration which has to be borne in mind when
Your Lordship is constructing the words in the
Fifth Schedule to the 1958 Act, and My Lord,

it is perfectly possible in my submission, to
give the words "pending legal proceedings" their
wider construction. My Lord, I invite Your
Lordship to do so because only by doing so is

it possible to avoid a manifest injustice;

an injustice, My Lord, which even the mogt
stony-hearted draughtsman can hardly have
contemplated or intended,

My Lord, My Learned Junior points out
that under the old Act under Section 78(1) there
was 60 days to appeal; under the new Act
under Section 111(1) there are only 45 days
after date of service. ©So you might get in
that way the right of appeal taken away by the
new Act if I am wrong.

JUDGE: That puts me in a somewhat difficult
position because in a judgment which I would
have delivered on Monday I was inclined to a
different view.

MR. FOOT: My Lord, I did not know that the ground
has already been trodden,

JUDGE: Nonetheless the conclusion which I arrive
at in one may presumably affect the conclusion
I arrive at in the other, whichever is the
correct way of approach.

MR. FOOT: My Lord, I have made my submission,

JUDGE: Is the gjuestion of the meaning of the term
"pending” going to be gone into because I am
inclined to think that there are some
authorities which might be of some assistance
to this problen.,

MR. FOOT: I don't know of any other authorities,
86.
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JUDGE: I thought there was something on the In the Supreme

pendancy of proceedings, and I think there is Couzt
gsomething as to whether proceedlngs are pending )

between the termination of a hearing on an action No. 33

in England or a sult in this Colony, and the

filing of an appeal. I think that is so; I Proceadings
seem to recollect that I had to consider the 6th June 1?60
matter in relation to the registration of title Covtlnued

to land in those circumstances some years ago.

MR. FOOT: My Lord, I submit this; assume for a

moment that proceedings, whatever they mean by
legal proceedings, and approach it in this way,
and I have already submitted that it is not

 necessary to give the legal proceedings their

narrower cémmotation. You may not ever end up
in Court, it may be a Bankruptcy Notice,
something of that sort, but you are taking a
step for which the law provides. Now from that
moment I would submit that legal proceedings
must necessarily be said to be pending. If you
have an action, if you take a step and this. is
contemplated, provided for by statute law, and
that step may, even if it does not necessarily
lead t0 some adjudication, then the proceedlngs
are pending.

My Lord, one does not derive very nuch
assistance from the sort of case that Your
Lordship has in mind, because I think what Your
Lordship is thinking of is where you have the
decision of one Court and then the Notice of
Appeal is lodged, and then you have a gap, and
it might then be said of course that the appeal
was not pending until the Notice of Appeal had
been lodged.

JUDGE: Thaf is the sort of case I had in mind.

FOOT: There is authority for that, and therefore
if one was talking about pending appeal,
certainly you could have a gap between the
decision of the Court of first instance and
lodging of Notice of Appeal, and I think I would
agree, but it is an entirely different matter
when you are talking about legal proceedings.
Legal proceedings are taken - I ruote again the
passage from Archbold - when you take any step,
when you arrest the criminal, when you apply
for information, when you do anything from which
further legal consecuences may follow.
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Court recites as being the commencement of criminal
v proceedings, acts which could be classified
No. 33 under a common heading, acts having as their
object the determination of the legal rights
Proceedings of the parties,

6th June 1?60

{Continued MR, FOOT: Certainly, My Lord.

JUDGE Perhaps I.will amend that. Having as thelr
object the determination by a Court of the
legal rights of the parties. One does not 10
have someone arrested with a view to withdrawing
the charge. At the time of the arrest one
intends to have the matter determined by a
Courte

MR. FOOT: Not necessarily by a Court in the
narrower Sense,

JUDGE: Yes, well it may be dismissed at a
preliminary incuiry, something of that sort.

MR, POOT: On determination of the rights of the
person concerned by a tribunal. Supposing one 20
had for instance the sort of procedure with
which we are all very familiar. The sort of
procedure that you have for instance under the
various Social Insurance Acts in the United
Kingdom. You have there a complete system
under the Industrial Injuries Act by which you
go as the person who is disabled or who has
been ingured. He first of all gets the
decision of an Inspector. 1If he is dissatisfied,
he goes before a Local tribunal, and if he is 30
not satisfied, he goes up before a still
higher tribunal. These are not Courts of Law
in the narrower sense. They are a separate
system of jurisdiction which has been created
egpecially for this particular purpose., I would
submit that they are legal proceedings., They
are proceedings at which the rights of the party
or parties are determined, and My Lord, indeed
there is some analcgy there between the
Officer of the Ministry of Labour and the man 40
who is unemployed who gets his decision. You
have here your whole system of tribunals, your
right of appeal, your rights of hearing, and
all the rest, and that can clearly be a legal
proceeding.
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Teke the case of a disability pension; a In the Supreme
soldier is wounded in the World War, and he hes Courd .
claimed for & pension. He goes before the local

tribunal and then he goes to a higher tribunal, No. 33

Iy Lord, nowadays he can go to a Judge; until

recently it was not so, but the law provided Proceedings
for this form of adjudication and those would 6th June 1?60
have been legal proceedings. (Continued

Put it in another way. Supposing here one
got rid of the Court of Appeal altogether,
supposing that the legislature had taken a
startling view indeed in 1958, supposing they
had not been content with depriving H.M. Judges
of the right of hearing such appeals, and had
said we are going to abolish right of appeal;
what the tex payer can do is to go to the
Commissioner and ask the Commissioner to
consider his case, and the Commissioner will
make the final adjudication. There would still
have been legal proceedings. They might have
been a very unsatisfactory form of proceedings
I don't know, but legal proceedings nonetheless
even though they may have been proceedings which
would stop at a very early stage.

JUDGE: But even assuming that you are right, Mr.
Foot, so far, that the proceedings before the
Commissioner are 10 be regarded as legal
proceedings, are those proceedings pending after
he has given notice of higs refusal to amend, or
does that put an end to these prcceedings and are
fresh proceedings commenced by the filing of a
Notice of Appeal, as the case may bee.

MR. FOOTs There would not be an appesal,.

JUDGE: My recollection is of quite 5 or 6 years
ago, that when I went into the matter before I
came to the conelusion, again whether rightly
or wrongly I don't know, that an appeal was not,
and throwing my mind back I think the question
was from part of the suit - I am not certain
of the matter. I think Mr. Kean was appearing
in that case, am I right, Mr. Kean.

MR. KEAN: Yes, My Lord, and the zuestion was
whether an appeal was part of an action,

MR. FOOT: I just put forward the proposition that
even if the Court of Appeal had been entirely
bunged out - if I may use such an expression -
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JUDGE: But would it be a pending legal proceeding
Proceedings during the period of the giving of the
6th June 1960 adjudication in the Court and the taking of a
ﬁContinued? step to set in motion the law.

MR. FOOT: It is a pending legal proceeding in the
sense that you have the right to take a further
stepe 10

JUDGE: But then you almost always have that because
if you get a judgment with which you are
disatisfied you can appeal against it out of
time if you get leave., I8 the true position
then that every legal proceeding once commenced
continues to pend as long as the parties
continue to exist, because they may find some
ground to have the original judgment set aside
or have leave to appeal against it out of time.

MR. FOOT: It does not always continue to pend 20
because when one reaches the court of last
Eesort; it is,pend%ng until then. It may bve
: suppdse 1t might be a very nice argumen
as t0 whether it was pending when thé time has
expired but the Court has power to continue the
period of time. Where the laws had laid down
these gspecific steps to be taken, complete with
times within which they are to be taken, then
it is straining the Law a long way to say that
these are not pending legal proceedingse 30

My Lord, that is really my submission
about that. I have just been handed an
authority on this. The case which My Learned
Junior has handed to me is the case of
Smith and Williams 1922, 1KB page 158 and the
headnote reads, "The respondent successfully
2ppealedessscessssssses In the Judgment of
Mr. Justice Sankey at bottom of 161,

Section 57 0f the eeteeceassnceasay be

proceeded against. At Page 162, "The notice 40
is the initiation of the proceedings
esscsesesesssssewWith the notice in writing to

the Commissioner".

JUDGE: That is the notice rejuiring them to state
their case, that would look as if what
happened before the Commissioner is what 1 call
antecedent proceedings. Is that authority in
your favour, Mr. Foot?
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MR, FOOT: It goes on, "I am unable to accede
..-.....-.-.........Continued"

JUDGE: I should have thought at first sight if
anything that that cese was an authority
against you.

MR. FOOT: With respect, no, My Lord, I would
submit the view that is being put forward, but
I think that it said that the proceedings are
only pending when the notice of appeal is
lodged, Either they pend at that stage, or
they pend at some earlier stage. Now if the
statute provides for an earlier procedure
through which you can go before you reach the
stage of filing your notice of appeal, then
you have pending legal proceedings,

JUDGE: Under the Management Act then in force in
England where there not proceedings anterior
to the case statcd, proceedings by way of appeal
to the Commissioners, were there not?

MR. FOOT: Iy Lord, I am looking at the section,
"immediately upon the determination of any
APPCALecssrserssnseseiOr the opinion of the High
Court",

JUDGE: In other words, there has previously been
procecdings before the Commissioners; it is
result of dissatisfaction of those proceedings
that an application for a case stated is made.
According to that judgment it would seem that.
the application to state a case commenced the
proceedings with which they were there
concerned., The former proceedings were to be
regarded presumably as separate and distinct
proceedings.

asa

IiR. FOOT:  No, My Lord, the issue did not arise. As
I read this case, the issue did not arise which
Your Lordship has now to consider, as to whether
there would have been proceedings at an earlier
stage, whether there would be legal proceedings
vending at an earlier stage. What was sought
to be argued here was simply the issue that
you had to lodge your case before an appeal was
said to be pending. All Mr, Justice Sankey did
decide was not that you can go back to the
earlier stage when you give notice to the
Commissioners to produce case gtated; he was
not called upon to decide whether the
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proceedings were pending.

JUDGE: Even at this stage. In other words you

maintain that it would have been perfectly
proper for him to have said proceedings were
pending as and from when steps were taken to
ingtitute the appeal tc the General
Commissioners.

FOOT: - It would be perfectly proper for him
to have said that. All he was saying was this;
you may have pending proceedings even before
the Court itself was seized of the matter.
The Court of Appeal have no interest in the
matter until Notice of Appeal is lodged.
Whenever you take initial steps then your
legal proceedings are pending in the Court
above.

JUDGE: That was so in the case with which Mr.

Justice Sankey was concerned because the step
to get the case stated necessarily to be taken,
was the lodging of the notice reguiring the
Commissioners to state a case, Whether it is
equally true to say that an appeal is
instituted in this jurisdiction by the giving
to the Commissioner of the statutory notice of
intention to appeal is another matter. Anyhow
I am not concerned to decide this as far as I

- can see.

FOOQT: My Lord, here is the tax payer. The
tax payer is told you must, you will have
imposed upon you, these penalties have been
made, and he is told you have the right of
appeal within 30 days tc the Committee, or
within 60 days to the dJudge., My Lord, if I am
wrong about this then it means that that right
of appeal which it was intended -that he should
have, has been taken away. It may be different
or rather less terrible form of appeal has been
subgtituted for it, but the right of appeal
which has been given, that has been removed, if
I am wrong, I respectfully submit that there is
so startling a state of affairs that unless
Your Lordship is constrained by the terms of the
Section, it would be wrong that these are not
pending legal proceedings.

My Lord, that is my submission about that.
O0f course, Your Lordship is not called upon to
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decide it at this stage of the case; and then,
My Lord, there is just one other submission I
desire to make on the law, before I come to the
facts of the case. Suppose I am wrong and the
statute to be applied is the 1958 Act and not
the 1952 Act. My Lord, then I go back to
Section 101, and My Lord, Section 101, 1(b)
provides that, “any person who OMitSeeseccccsses
with respect of his total income",., Then there
is provision in sub-section 5. "where any
aPPEal eevsacvesssasesssseshall be remedied",

I have two submissions to make about that
section. As Your Lordship has already seen -
I am not sure whether Your Lordship has seen
this -~ but it is provided that where there is
an asppeal to a Judge, it is in Section 112,
"The onus Of Provingessesesescsescsshall be on
the person appealing". My Lord, that only goes
in my submission to/es the amount of the
assessment. My Lord, if the issue arising as to
whether there has been fraud or gross neglect,
in my submission, that sub-sectioi, paragraph
(¢), Section 113 has no application. The onus
ghowing that in relation to any particular year
of assessment there was an omission which was
due to fraud or gross neglect, it rests upon
the party alleging it.

My Lord, thet is my first submission, and
My Lord, secondly, Section 101, 1(b) refers
to the omission of an amount which should have
been included therein; the omission of an
amount where the omission is due to fraud or
gross negiect, Now, My Lord, you may have a
cagse, and indeed you have a case here, where.
the tax payer has two separate sources of
income, and you may have omissions in respect
of each source of income. In such a case in my
submission, it is necessary to look at each
omission. It does not follow that they can be
ageregated together. My Lord, if T might give
a fanciful example, Supposing you had a case of
a professional man earning say a substantial
income. Supposing he had some entirely
subsidiary occupation; if he occassionally
wrote an article for a newspaper or gave a
broadcast, for which he received some compara-
tively insignificant sum, then he would have
two sources of income. ILet us suppose he makes
2 mistake by pure inadvertance he makes an
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error, which is not due to fraud or gross
neglect, he may include £1,000 in one year
instead of another; he makes that mistake
without any fraud or gross neglect, in
relation to his professional income. Then a
very much smaller sum is due to him for this
entirely different occupation which he follows:
in his spare time, and he omits to return that,
then it may be that that omission is due to
fraud or gross neglect., I submit that that
small sum would not infect the whole, and that
the Court would need to consider separately
these two omissions, I do not say that this
problem will arise here, but it is a submission
which I may have to make in relation to this
case, _

I come now to the particular grounds of
appeal here, My Lord, I have already indicated
to Your Lordship the nature of the principle
argument on which I desire to address the
Court, My Lord, I shall be calling expert
evidence; I shall be calling Mr. Cook,
senior partner in the firm of Cook, Sutton & Co.
Now, My Lord, he has cdrawn up a repordt.

JUDGE: Is this going in by consent?

MR.

NEWBOLD: Yot by consent, My Lord, most

definitely not,

JUDGE: If it is not going in by consent I had

better not look at it.

MR. NEWBOLD: This is a document which Mr. Foot

first informed me of on Friday by telephone and
he sgid I would havc it on Saturday. I never
got it but I understand it was delivered to

iy Learned Junior about 12,30 on Saturday, and
this morning My Learned Friend has very kindly
given me an amended version of it.

JUDGE:S I think it would be undesirable for me to

MR.

look at this, unless you have an opportunity
during the adjournment of looking at it, If
it is going in by consent then I could look at
it.

FOOT: Of course I am provosing to call Mr,

Cook to give evidence as to his conclusions.
L
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MR. NEWBOLD: My Learned Fricnd has said he is going In the Supreme

to call lfr. Cook and he is perfectly Court
entitled to-do so, but if he is geoing to call

Mr, Coolr, well quite obviously Ilr, Cook is Noe. 33
going to say what is in the report. In those

circumstances I will have no objection to My Proceedings
Learned Friend referring to the report in his 6th June 1?60
opening address so long as it is clearly (Continued

understood that I do not accept anything in it.
JUDGE: Very well,

MR. FOOT: Perhaps I might summarise it. I have
already indicated what is the nature of the
argument that I intend to put forward, and My
Lord, we start with an opening figure in 1946
of Sh.785,000/-. liy Lord, that is made up - I
shall be calling evidence about this ~ but that
is made up of "properties to the total of
Sho 326,225/"‘0..000..--. -..aSh- 201,384—/".“

My Lord, then there is cash at Bank Sh. 277,572/-
deduct Sundry CreditorSecescscsscrsecse nNet
working capital Sh.128,225/-" an: we arrive atb

a figure of Sh. 731,738/-.

My Lord, I don't know whether it would be
convenient for Your Lordship to heve a copy
before you since I am going to prove it, UMy
Lord, there is Schedule A to which I have just
referred, and My Lord, there is a note at the
bottom of Schedule 4 saying that "Sh.53,745/12
has been added 10 this figurCecscecsscrsssescosnss
and we do not understand the reason for the
difference'.

If Your Lordship will look at the report,
the report reads, "When we were asked to prepare
8 Te00Tbeceoasvsssassesconclusions”., Then they
arrive at the figure which I have already given
Your Lordship. ".....work in progress at
that dalteecevesessrnesssfOr tax purposes”,

Then Your Lordship sees they set out the
figures. "That leaves a net incomeeesscseecesess
overhead expenses as follow", Then they add
back the overhead ecxpenses. "This
figUrCevecessnsssesssare as follows"., Then
they give the turmnover for each of the years.

M eseessssenasseein the following proportions'.
Then they give proportions in which they divide
them, and My Lord, as I understand this, they
have not taken an exact percentage each year,
and they have weighted the figures t0 some extent
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in relation to a particular year, because

the years differ a good deal, Some years

are much more profitable years for
contractors than for other years. For
instance for a reason well known, the year
1953 was an extremely bad year for building
contractors, because of labour difficulties
arising from the Emergency. Because of that
then they have not taken a precise percentage
for each year but have weighted then.

Now My Lord, I shall be calling Mr. Cook
to give evidence on this, and I shall be
calling Mr. Blackhall. My submission will Ye
that this is a matter of expert - here is
expert evidence arriving at a conclusion by a
well recognised method, a method which might
very well be followed in this case; indeed it
was the method which Mr. Rattan Singh invited
the tax authorities to adopt in his letter of
the 19th June 1958,

If T am right in this part of my case, if

Your Lordship accepts the evidence which will be
given in this instance, of course it is more than
sufficient to discharge the onus that lies upon
me, It is cqulite clear that if these figures are
right or anything near right, that the assess-
,mer.ts are not only excessive, they are grossly
excessive, My Lord, and of course it would be
necessary in that event to proceed any further,
But, My Lord, even supposing that I am not
right, or even supposing that Your Lordship had
8 hesitation in accepting this evidence, even
80, I shall submit that the assessments arrived
at by the Department are clearly excessive as
one can see by looking at the figures upon which
they are bvased,

My Lord, there are two sets of figures;
these are the Inland Revenue figures and they
are attached to the document in the bundle. I
will hand Your Lordship up a copy. Now, My
Lord, dealing with the largest sums first,.

JUDGE: Is it desirable to enter upon these at this

time?

FOOT: I shall be content to leave it till
tomorrow, My Lord.

COURT ADJOQURNED at 4.0 p.n.
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My Lord, when the Court rose yesterday I
put in the report, and My Lord, I was about to
approach the matter in a different way. I
was going to ask Your Lordship to look at 'the
computations which have been made by the Inland
Revenue themselves. When they arrived at their
final figure they supplied us with tables of
figures showing how their assessments were
arrived at.

Now, My Lord, I am going to ask Your
Lordship to look at certain of these figures.
These are the Commissioner's owa figures. Your
Lordship sees first of all for the year 1946,
and Your Lordship sees that there are no figures
given until you come to the estimated profits
which are estimated at Sh.30,000/-. Now
presumably as I understand it, that is arrived
at simply by looking at the turnover and then
making a guess at the profit made on the
turnover. Turnover was Sh.150,000 in that year,
so apparently they are estimating 20% of
net profit. My Lord, I invite Your Lordship,
when Your Lordship has heard the evidence, to
arrive at the conclusion that my client
certainly never made 20% profit on turnover;
that is a purely hyp thetical figure not based
on any actual figures at a2ll.

My Lord, next I come to 1947. Your
Lordship sees in 1947 there are two figures given.
There is Work in Progress adjustment
Sh.91,270/65 which is debited in the following
year, and then at the bottom there is another
figure Estimated Profit Sh.33,793/35 Cts. Now
in arriving at that figurs of 33,792/35 they
have used the same method of computation as in
the earlier year,

JUDGE: You mean a fixed percentage on turnover.
MR. FOOT: Yes My Lord,
oT.
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is the standard rate of profit in this trade
in this country, or what was the usual profit
at that time,

MR. FOOT: My Lord, I shall be calling evidence.
My Lord, this figure represents again a
percentage, but in addition was the figure of
Sn.91,270/- which was included for Stock
Adjus tment., That cannot be right in my
submission; you can use the one method or
you can use the other, you cannot combine the
two., If this figure of Sh 91,270/- was to be
brought into account in this particular year,
then it should be added to the total, it should
have been added to the turnover figure and then
of course the calculation as to the possible
rate or profit could have been made on the
combined total, '

JUDGE: What they have done you say is they have
taken the turnover, they have computated profit
on turnover, they have then added not 20%
of the 91,000/~ but the whole 91,000/-.

MR. FOOT:  The whole 91,000/-.

JUDGE: Yes, I follow. In other words, they have
reated the whole 91,000/~ as if it were profit.

MR. FOOT: Yes, My Lord.

Now, My Lord, if your Lordship would look
at the figures for the later years, you will
see at the top balance per Account and Rents
deducted. Those figures are I understand, were
the figures arrived at by Mr. Thian, and then
having reached the total of the third line, they
proceed to make various additions, and Your
Lordship will see very substantial additions
are made for legal expenses. Now, My Lord, all
the legal expenses I am instructed incurred
by my client were in comnection with business.
My submission would be therefore that all legal
expenses were properly incurred and that they
ought not to be added here.

Then there is a small item in a very large
matter for medical expenses. Your Lordship
sees Sh 500/- in 1948, then Sh 1,280/~ in 1951,
Now what happened is this, that my clients
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employed a large number of African Workers and
they entered into an arrangement whereby they
provided medical attention for their workmen.
If any worker was sick or met with an accident
they paid for his treatment. They also paid
for their own, and these sums cover the total
not only for the medical attention to lr. Rattan
Singh himself and his family, but also his
employees. My Lord, it did not prove possible
to separate the items and to show precisely
how much represented medical attention to Mr,
Rattan Singh and his family and how much for
his employees. What the Inland Revenue have
done here is to add the whole amount.

JUDGE: Surely it would have been possible to have

arrived at some sort of approximation. I mean
on the basis, I don't know, assume that the
appellant employed approximately 100 Africans,
presumably he would spend more on 100 Africans
than on the members of his family, subject to
the qualification of course that in some
particular year one member of his family may
have had a baby or something of that sort;
that expenditure could surely have been
separated.

MR. FOOT: It did not prove possible without a

minute investigation conducted by the
Accountants,.

JUDGE: I know you could not have the exact figures,

but surely the appellant knows whether any
member of his family had an illness which was
of such a nature as to entail heavy medical
expenditure during any particular year,

FOOT s We put it to the Inland Revenue, we
suggested that something should be allowed. Of
course, the difficulty might well be due to
this, my client is & building contractor, he
might not necessarily employ a constant body of
men.,

JUDGE: He could not possibly be expected to say

that I spent so much on medical expenditure

for a particular labourer, it may even be that he
could not say I spent so much on medical
expenditure for my labour in general for a
particular year, but surely he could say this;
during the year 1948 my eldest child broke his
leg and had to go to hospital and in that way a
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In the Supreme rough approximation could have been arrived at,
Court

MR. FOOT: I should have thought it might have

No. 33 been done. My complaint is that in spite of
these very lengthy discussions the Revenue
Proceedings refused point blank,
7th June 1?60
(Continued JUDGE: It is very difficult for the Revenue to

meke an estimate as to that sort of thing
unless they had been given figures by the
appellant,

MR. FOOT: I will take instructions on that point,
My Lord., My submission is that the whole has
been charged up; the whole should not be
charged up.

JUDGE: Quite obviously if he did spend money on
his employees' health service, presumably he
is entitled to deduct those.

MR. FOOT: Going further down this list of figures
one finds next Work in Progress adjustment,
third figure down, and that is for all the
years 1949 to 1953, a figure of 11,000/-. I
beg your pardon, My Lord, 11,000/- is Stock
adjustment and that is split evenly over
five years. In my submission that is an
entirely arbitrary figure.

JUDGE: What is it supposed to represent,

MR. FOOT: What it represents as I understand the
matter is this; that a figure was reached for
stock adjustment at the end of 1953, the
appellant's figure of 140,000/-, the Revenue
insisted on adding an additional 55,000/~ and
then having added it, they split it over these
5 years in this way.

JUDGE: Now, Mr., Foot, I do not know anything
about Accounts unfortunately, but what occurs
to me is this; if this stock adjustment means,
ag I understand it to mean, that a figure is
credited to each year in respect of the stock
on hand at the end of the preceding year, am I
right so far?

MR. FOOT: Yeg, My Lord,

JUDGE: If that is so, how can it be a proper figure
100.



to be added to the profit all through the period 1In the Supreme

because presumably it is the same 11,000 worth Court
of lumber of materials. I agree the actual
materials have been exhausted but they have No. 33
been replaced and I should not heve thought it
was an addition to profit each year, Proceedings
7th June 1?60
MR. FOOT: I respectfully agree, my Lord, (Continued

JUDGE: I do not profess to understand Accounts very
clearly but nonetheless I should have thought
that is not a matter which takes some
understanding. If I start in 1946 with 11,000/-
worth of timber in my yard and at the end of the
period I have 11,000/~ worth on hand, that is a
figure that chould be added once and once only;
however perhaps the Accountants will explain
it when they come,

MR. FOOT: There are a number of figures here which
in ny submission really call for explanation,
but a lot of these figures are not really based
on anything at 2ll; they reprecent a pure
flight of Departmental fancye.

My Lord, one comes to another figure, you
have a figure here - before I come to that,
pernaps I might make another comment on this
aspect of the matter. You have a Work in
Progress adjustment at the end of the year, and
if that is charged in one year, as I understand
it, it should be debited in the next year.
Stock adjustment, if it is charged in one year,
it should be debited in the next year as indeed
the records have been done in 1947 and 1948,
They added this 55,000 over the years; by
doing that they brought up the total of stock
adjustment to 195,000, Stock and Work in
Progress total of 195,000/-, but they refused
to deduct that in the following year 1954, In
1954 if they had made a deduction then a loss
would have been shown and he would not have
been assessed to any tax at all, 8o that it
follows that the Revenue are there again having
it both ways.

Now, My Lord, I come to another figure, the
figure which is given for Drawings Adjustments.

JUDGE: Before you go to Drawings Adjustments, I aum
rather interested in the cost of demolishing
Imtiasali Road house. I should have thought
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MR. FOOT: I suppose, My Lord, it might be said that

No. 33 he used the materials in building something
else.
Proceedings
7th June 1960 JUDGE: But hardly cost of demolishing the house,
(Continued it may be sale of materials from the house or

use of the materials,

MR. FOOT: Then, My Lord, there is the figure
which is called Drawinge Adjustments estimated,
which is a very substantial figure, in 1949
9,000, 13,000 in the following year. That
seems to me to be completely mysterious what
that represents. Whatever the amount I say you
have these mysterious figures and I have been
unable to discover what they are supposed to
represent or why they have been brought into
these calculations at all,

JUDGE: I just don't understand some of these
things; for instance am I right in thinking
that the African wages estimate for 1948 was
4,000/~ and in 1949 is 16,000/-.

MR. FOOT:" That is the African wages.,
JUDGE: If that is so, I agsume.

MR. NEWBOLD: My Lord, the African wages is 10,000
and it is only for one year. .

JUDGE: There were no African wages again until
1951,

MR. NEWBOLD: There are no African wages at all.

MR. FOOT: It is only in one year. What happened
ig that they were not prepared tc agree the
estimate that we gave and they arrived at this

figure.

JUDGE: Of 10,000/~ in one year and no figure for
the other years.

MR, FOOT: No figure for the other years at all.

JUDGE: = I should have thought that a building
contractor must have employed some labourers in
all the years of carrying on business.
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FOOT: This was something they were not

prepared to allow and therefore they added

this figure. I assume that what they are saying
is that we over-stated the figure for African
wages.,

Then, Iy Lord, I come to two particular
items, Your Lordship sees that there is cash
lodged in the name o§ Ranjit Kaur and that is
30,000/~. Now, My Lord, it will appear in
evidence that Ranjit Kaur is Mr. Rattan Singh's
wife, From time to time Mr., Rattan Singh over
a longer period of years used to give his wife
some sums of money which she kept in cash until
she had finally accumulated a total of 30,000/-,
and My Lord, in 1951, at the end of 1951, she
advanced this money to the business, and as
Your Lordship sees, and indeed appears here,
the nmoney was lodged in her name. Now, My Lord,
that of course will be a matter of evidence.

If Your Lordship accepts the evidence, and there
can in my submission be no possible dispute
about that figure, it cannot possibly represent
an addition to the profits for 1951.

Now there is a further figure of 30,000/-
in the following year. As Your Lordship will
see that is recorded as Cash lodged in Indian
Bank Accocunt. Now, My Lord, that is explained
in this way. In June 1952, Mr. Rattan Singh's
mother died. Shortly before her death, she
handed over to Mr. Rattan Singh a sum of
30,000/~ which had been entrusted to her by her
husband for the wedding of Mr. Rattan Singh's
eldest son, Gian Singh. Now, My Lord, that was
transmitted in August by Mr. Rattan Singh to
the National Bank of India at Amritsar.

Now, My Lord, there was produced to the
Revenue, and it is included in Mr. Thian's
second report, a letter dated 13th August
from Mr., Rattan Singh to the Manager of the Bank
of Amritsar. My Lord, he says he is in receipt
of the letter of the 8th of this month from the
Manager, he says "That the amount of.eeveecsces
at the end of the year". He does write, though
I concede straight away that it does not quite
tally with his recollection that he received
the money through his mother, but when he is
writing to the Bank he says that it does
represent money contributed by his father for
the marriage expenses of his son.
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Your Lordship then sees the way in which
the final figures are arrived at in the next
sheet, Pirst the schedule of total income;
they have put in first of all salary which
Mr. Rattan Singh drew, they say he drew before
1946 when he wag employed by his father,
Then there ig a figure for Rents banked and
Rents not banked in 1941 to 1945. These
are all the earlier years with which your
Lordship is not concerned. _ 10

JUDGE: Then why are we looking at them?
MR. FOOT: Then at the bottom the profits which have

been already assessed, the two lines above that
you see again there is a figure given for each
year, 77,255 for each year, and that is under
the heading of Assets not accounted for,

There again there is I submit an arbitrary and

‘a wholly unexplicable figure, but Your Lordship

will see that these final Accounts are made up

on the earlier Accounts, from the first 20
argument, that is the computations of business

income. I do say that these are in very large

part entirely arbitrary figures. I do not know
whether we are going to have the advantage of

hearing evidence from Mr, Easterbroock or

any of his colleagues, but it will be a

matter of interest if so, to find out how

some of these figures were arrived at.

JUDGE: Are you going to give me any guidance, Mr.

Foot, as to the standard of proof which is 30
required before you can digcharge the burden

upon you of showing that the assessment is

wrong., Is it good enough for you to establish

that there is a preponderance of probability

that it is wrong, or must you establish 1%

is ‘wrong beyond reasonable doubt, or is there

gtill in law a burden of proof on you to

establish that there is a probability.

MR. FOOT: My Lord, this is a civil matter; we

are not dealing with a criminal case, and 40

‘therefore it is not incumbent upon me to

discharge that onug beyond reasonable doubt.
The onus has been laid upon me, and if I can
show there is a balance of probabilities in

my favour that is sufficient. 4

JUDGE: Very well,
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FOOT: What it really comes to I submit is this.

If I can show Your Lordship by either method
of approach; I am employing two entirely
different methods of approach, either on the
basis of the report or by my refusal of the
Revenue figurcs here, that there is a prima
facie case in my favour, that the computations
of the Revenue are wroné, then I would submit
that the onus would shift at that stage and it
would then be incumbent on the Revenue to
justify their figures; it cannot be higher than
it would be in ordinary civil proceedings.

Now, My Lord, there is another way in which
one can approach this. As I have said yesterday,
of course the probability of contracting in
Nairobi varied a good deal from year to year,
and of course, Your Lordship will recall that
the Emergency in Kenya was declared in October
of 1952, and in 1952, after October, and during
the year 1953, Africans were detained, Your
Lordship will remember, under Emergency powers
in considerable numbers. My Lord, that
necegsarily had an effect upon building
contractors in Neirobi. I shall be calling
evidence generally about this, and My Lord,
it had its effect in this way. Firstly it
was more difficult to get labour, and secondly,
that the labour which could be secured was very
often inferior.

And, iy Lord, in my submission, it is quite
clear here that Mr. Rattan Singh made a loss in
1953, My Lord, he certainly could have not made
the profit which is attributed to him here of
151,000/~, and if Your Lordship will look again
at the first document, you will see how the
Revenue arrive at that figure. My Lord, you
will see that Mr. Thian estimates at any rate
that there was a business loss of Sh 2500/10,
then leower they make a number of additions.

The 11,000/~ then 16,000/~ cost of Parklands
plot. My Lord, then they give profit on sale
of Grogan Road building, I will come to that in
a moment, they put in there 80,000/-. Then you
have the Drawings adjustment of 17,500/-. It
is extremely difficult - gradually they builld
up this figure of 151,500/~., Even if one omits
the 80,000/~ even so, it would appear from
these figures that lr. Rattan Singh made a
profit in 1953, When Your Lordship has heard
all the evidence I will invite Your Lordship to
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arrive at the conclusion that they could not
possibly have made a profit in that year.

I come to this matter of the Grogan Road
Building; that has been included in income,
actually it was a capital transaction. What

- happened was this, as I t0ld Your Lordship

yesterday, my client acquired two sites in
Grogen Road in 1947. He built on one in 1950
and he went into occupation, and as regards the
second plot, he built on it in later years.
It was completed in 1953 and he intended to
let out the premises to a number of tenants,
premises, shops, as well as dwelling houses,
and his intention was to do with these
premiges what he did with the Parklands
premises, he intended to draw rents. What
happened was that shortly after he completed
this building before in Ffact any tenants had
gone in, he secured a contract for building
and ne needed ready cash for what is described
here as "retention money". In order to raise
that money for that and I understand for
another contract as well, he needed to raise
ready money, and therefore, he decided that
he would sell these premises in Grogan Road.
That of course again will be a matter of
evidence, but if Your Lordship accepts that
evidence, it would in my submission be a
capital transaction. I subuit there is an
authority direct to the point which is

Harvey v Caullcott. Ifr. Caullcott was an

Inspector of Taxes, and I think it would be
sufficient if I simply read the headnote,

5 Tax Cases at Page 159, "H, & builder

ained 1 270eveessasesscesand were not
assessable to Income Tex", I submit that this
is the point here and it is precisely o similar
situation.

There is only one other matter with which
I need deal, and that is the position of Gian
Singh. My Lord, I shall be calling Gian Singh
himself, My Lord, this property was conveyed
to him in 1942, It does appear from the Deed
that was drawn up that the settlor was lir.
Rattan Singh. My Lord, my evidence will be that
in fact the settlor was the father, Nagina
Singh; he settles property upon his grandson.
How it ceme that in the deed the settlor was
expressed to be Mr., Rattan Singh I do not kunow;
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the advocate who was responsible for drawing up In the Supreme
the deed has no recollection of the iustructions Court
he received, and here again, therefore, it will

be a matter as 10 whether Your Lordship accepts No. 33

the evidence or not. But thig is the property

in Gulzaar Street with = rental of 12,960/~ Proceedings
per annum, because it makes this difference that th June 1960
if the settlor was Mr. Rattan Singh himself, Continued)

then under Section 24 of the 1952 Act the

rents from this property would need to be
included in Mr. Rattan Singh's Return of Income,
but if on the other hand, the settlor was the
grandfather, Nugina Singh, the position would
in my submission be different,

My Lord, I said once that these rents have
not been paid over to Mr. Gian Singh, but he was
educated in the United Kingdom and his education
wes paid for, and his view and his father's view
of the matter was that his education was being
paid for out of the revenue from this property
in Gulzaar Street.

My Lord, it is important in my submission
to bear one matter in mind in this case. That
is about my client and his family; they are a
joint undivided Hindu family governed by the
Viteksharia law, and therefore, they do follow
the practice of keeping all their income and
property together. Now, My Lord, of course this
makes a difference because here is a substantial
sum which has been included in the Revenue
estimates and we say that ought not to be
included at all,

Now, My Lord, that completes my opening in
this case. UMy Lord, apart from the two
subsidiary issues as to Gian Singh and the
Gulzaar Street property, and as to the Grogan
Road sale, it really turns on these two
matters., If Your Lordship accepts the assess-
ments put forward in the report yesterday, then
it follows guite clearly that the Commissioner
must be wrong. ZEven if Your Lordship is not
satisfied about that, I submit that merely upon
examination of these figures that these cannot
be right, and if that be so, that Your Lordship
is satisfied that these estimates are excessive,
that is, in my submission, the burden I have to
discharge about figures, then of course it is
necessary to find some other basis of assessment
and that would bring us back tc the basis of
assegsment set out in Mr. Cook's report,.
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MK Lord, I call Mr, Rattan Singh., MNy
Lord, ir. Rattan Singh would prefer to give his
evidence through an interpreter,

JUDGE: Very well,

APPELLANT'S EVIDENCE

No. 34
Battan Singh

MR. RATTAN SINGH. duly sworn

EXAMINATION BY iR, DINGLE FOOT

Q.

Q.

Qe

Q.

Q.

Q.

Q.

Q.

Qe

Qe

Qe

What are your full nemes?  A. Rattan Singh, 10
son of Wagina Singh., '

Mr. Rattan Singh, how 0ld are you? A, 46
years.

I think you were born in India were you not?
Ay Yes, that is true.

And in which year did you come to this country?
A. Either in 1925 or in 1926 one of the two.

So you were then 11 or 12 years old? A. 11
years. '

And did your father, lMr. Nagina Singh, carry 20
on businesgs in Halrobl as a building
contractor? A. Yes Sir.

And I think that when you grew up you worked
for him did you not? A, I was working for
him,

And T think he died in 1946 did he, or 1945°%
A, He died in the year 1946,

And before his death did he present you with
any property? A, After his death,

Not before he died? 4. Before his death he 30
transferred two plots to my name.

Where were they? A. One was in Swamp Road
and the second was in Saelisbury Lane.
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Q. Did he make any other transfer of property to In the Supreme
anyone? A, One plot was transferred by him Court
to the name of my son, _

Appellant's
Q. Which son was that? A. Iy oldest son, by Evidence
name, Gian Singh.
No. 34
Q. And can you say where was that property? )
A Gulz aar Street, ‘ Rattan Singh
‘ Examination
MR. NEWBOLD: I would make a formal objection that {th June 1?60
under the Indian Evidence Act the witness (Continued

cannot vary the terms of a written document,

JUDGE: Assuning that you are right has he done
so as yet?

MR. NEWBOLD: No, that is why I was waiting for the
mention of the name Gulzaar Street; that is
why I stated then that he camnot give evidence
as to the details of the plot.

MR. NEWBOID: I am looking at Section 91 and 92,

MR. FOOT: My Lord, has Your Lordship got a copy?
Section 91 imposes the prohibition and then
Section 92 states, "When the terms of any
suchh contractecseesesssssessas to the matter",
In my respectful submission even though the
settlor is expressed to be Rattan Singh, if
there was an agreement with the grandfather,
Nagina Singh, whereby he in fact provided the
funds that would, I subuit, constitute a
separate oral agreement.

JUDGE: Under what proviso do you come then, within
the meaning of proviso 3, Mr. Foot, to Section
927%

MR. FOOT: I don't know whether I bring myself under
proviso 3. I have had to try tc bring myself
within proviso 2,

JUDGE: It is extremely difficult forme to form a
view as to the validity or otherwise of this
objection when I have not got the settlement
before me.

MR, FOOT: My Lord, I was just about to put it
before Your Lordship, It does open with these
words, "I+t is hereby expressly declared.icccecsses
esessse.Wno is at present a minor",
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In the Supreme I shall put this in.

Court

o JUDGE: I should have thought if you were entitled
Appellant's to give this evidence at all, you are entitled
Evidence to give it under proviso 1. as being evidence

of a mistake in the document,
No. 34 .
~ MR. FOOT: My Lord, I am much obliged to Your

Rattan Singh- Lordship, and I do respectfully submit that I
Examination can bring myself within proviso 1., because
7th June 1960 this is a mistake in fact.
(Continued?

JUDGE:- I should have thought it was a mistake in
fact as to the description of the parties
gnd the real question seems to me who was the
owner of the Gulgaar Street plot prior to
the execution of this agreement, and that is a
matter which is capable of being clearly
established. If the plot was not this
gentleman's he could not have given it whatever
the document may say. If it was hig, whatever
the document may say, his father could not have
given it, What we really want to do is 1o
see the title to the plot. It is a registered
title I presume.

MR. FQOOT: I believe so, My Lord.

JUDGE: Well all you have got to do is to look at
the certificate and that is the end of the
matter.

MR. FOOT: I am very much obliged, My TLord.

JUDGE: Do you wish to be heard further on that,
Mr, Newbold,

MR, NEWBOILD: Nothing except that the document
specifically says that Mr. Rattan Singh
provided the money for the property.

JUDGE: The evidence at the moment is that before
Mr. Nagine Singh's death he gave the plot;
nothing was sald of his giving money to
purchase the plot.

MR. NEWBOLD: It is the purchase of a transfer from

the original owner of the poperty who was on

the deed by either Rattan Singh or Nagina Singh,

to Gian Singh, and the last clause provides
specifically that Rattan Singh provided the
money for the purchase. In my submission
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here is a formal document under seal setting out
the circumstances, and under no circumstances,
can evidence be given to vary the terms of that
documente.

JUDGE:? Technically, of course, lMr. Newbold, your
Objection is premature. "When the terms of any
such contract or grant have been reduced to a
formsl document have been proved!" that is by
the »nroduction of the document; no oral
evidence can be given at this stage.

ME. NEWBOLD: My Lord, I am guite prepared to wait
until later, but I did not want it to be said
by My Learned Friend that I allowed Mr. Rattan
Singh to give evidence that his father had given
this Gulzasr Street property to his son and
not object to it.

JUDGE: In any event Section 92, does not apply
in this case at all, Section 92. applies only
t0 executed evidence as between the parties
to the agreement.

MR. NEWBOLD: Section 91. is relevant.

MR. FOOT: Perhaps I can put it this way to the
witness before asking him to look at the
document. Who provided the money for the
purchase of the property in Gulzaar Street?
A, My father paid.

MR. NEWBOLD: Again I subnit Your Lordship that is
contrary to the terms of the written document.

JUDGE: Section 91. of the Indian Evidence Act
precludes the giving of any evidence of the
terns of certain contracts to which the Section
relates other than the document itself or
secondary evidence thereof where secondary
evidence is admisgible, HHere Mr, Foot is not
seeking to give evidence oi the terms of any
contract but rather as to the identity of the
parties to the transaction.

MR. NEWBOLD: Your Lordship has also noted my
objection to the lagt question directed by My
Learned Friend to the witness as being contrary
in my submission to Section 92. of the Indian
Evidence Act ag it is oral evidence secking
to vary specific terms of the document, My
Learned Friend has put in the document and I
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presume it will be marked as Exhibit 3.

JUDGE: In my view Section 92 has nothing to do

Appellant's
Evidence

No. 34

Rattan Singh

Examination
th June 1?60
Continued

lbm.

Q.

Qe

Q.

Q.

Q.

with the matter for two distinct reasons

(a) the Section only operates to exclude the
giving of oral evidence as to any agreement or
statement at variance with the contents of
document which has been proved under Section 91
of the Act, and the document has not yet been
proved; and (b) the Section only excludes
evidence as to an oral agreement and setbttlement
between the parties to the written agreement
and here, if, as I anticipate, the appellant's
father was not a party to the conveyance to
Gian Singh, evidence that he provided the

money for the purchase of the plot which was
allegedly given to Gian Singh, is not evidence
as to an oral agreement between the parties

to the document. Go on, Mr. Foot.

FOOT:  Since that time have/Y°“regarded the
income from the plot at Gulsaar Street as being
your income or your son's income? A, Gian -
Singh's, I have been drawing this income as of
Gian Singh.

How has the income in fact been paid over to
him? A. That income has not yet been paid
to him,

But did he go to England for his education?
A, Yes Sir.

And did you transmit funds to England?
A, Yes Sir.

And for how many years was he in England?
A, About 6% years.

Now I want you to come to another matter?

EXAMINATION BY COURT

JUDGE: What was the rentals from the Gulzasr

Street premises? A, I don't recollect
correctly but it was between 11 to 1200/-
a month,

And about what did it cost you to keep your
son in England? A. After every second month
I used to remit 2,000/~ to him.
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Qe You sece that under "Cash at Bank" it says

JUDGEs The evidence 1s as I understand it, that
the rentals were somewhere in the neighbourhood
of between 12,000/~ and 13,000/~ per annum
and the expenses of keeping his son in England
were around about 12,000/-.

MR. FOOT: Mr. Rattan Singh, I want you to look
first of all at this document, My Lord, it is
Sciiedule A, attached to the report, and Mr,
Rattan Singh, you see that that is a statement
of your worth at the 1llth January, 1946. Now,
Mr. Rattan Singh, you already have had an
orportunity of looking at that statement have
you not? A, Yes Sir, it is true.

Qs . And so far as your recollection goes is that a
correct statement of all your assets on 1llth
January of 1946? A, Yes Sir.

Qe It shows, just look at that top figure if you
wills You will see that property 326,225/-2
A, Yes Sir.

Qs Just tell Iy Lord, docs that cover properties
in Kenya or properties in India and Kenya as
well? A It includes the property bought
in India and in Kenya.

"Deduct Sundry Creditors 89,307/-? A. Yes.

Qe Now have you seen a list of creditors in this
statement? A, Yeg I have seen it.

Qe And does that list include yourself? A, I
don't remember.

Qe Perhaps you had better look at the list and just

.look at the names at the bottom of the list,
from the last six names on the 1list?

MR. NEWBOLD: May I ask what list this is. Is it
the list attached to the Estate Duty Affidavit?

MR. FOOT: I have tsgken instructions and I under-
stand it was the list provided for Estate Duty
purposes. Just look at the last six names on
the 1ist? A, Yes I have seen them.

Q. Do you see the name of Gian Singh? A. Yes
it is there,
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A.  Sh. 1612/77 Cts.

JUDGE: I think we can forget the cents in a case
of these amounts; I think we might even
forget the odd shillings,

MR. FOOT: Does your own name appear next? A. Yes
my name is there.

Qe And for what amount are you a creditor?
A. Sh.38,678/85.

Qe What is the next name? A, Bhajan Singh.

Q. That is your second son? A, Yes Sir.

Q. What amount is he a creditor? A, Sh. 4,800/-.
Q. And what is the next name? A, Surjit Singh.

Qe Another of your sons? A, Yes Sir, he is my
third somn.

Qe And the amount?  A. Sh. 4,550/~
Qe What is the next name? A, Inderjit Singh.
JUDGE: Is he your fourth son? A. Yes Sir.

MR. FOOT: And for what amount is he a creditor?
A, 3928/-.

Q. And what is the last name on the 1ist?
A. Bagsant Kaur.,

Q. Who is that? A, She was my mother.
Q. What was the amount? A.  175/-.

JUDGE If T might interpose for one moment
how old was Mr. Inderjit Singh at this time?

MR. FOOT: In the year 19467

JUDGE: Yes.

WITNESS: At present he is 18 years.
114,
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EXAMINATION BY COURT

JUDGE: S0 he was 4 years of age at that time, and

Qe

Qe

Qe

Q.

Qe

had he independent property of his own to

enable him to become & creditor of his father at
the age of 4% A, No, but his grandfather
gave him this property; not the property but
this amount.

How did he give it to him?  A. It is only
shown in the bookss I don't know, it is the
Accountant who rnust be knowing this, his name is

- Nanda and he prepared those Accounts,

And your third son, Sirjit Singh, how old was
he at the time? A I don't remember; he is
2t present in the Court but I don't remember
what was his age at that time,

About what was his age? A. About 10 or 11
years. .

And can you account for this debt which was due
to him by his father? A, No I cannot say
anything to that effect.

And the debt of Sh 38,000/~ which was due to

you, how did that arise? A, That amount is
not paid to me; it is only shown in the list
here.

JUDGE: Go on, lr. Foot,

MR, FOOT: IHave any of these amounts been paid can

Qe

Qe

you say? A Not a single amount has been
paid out of these amounts shown on the liste.

You say that thege amounts are creditors?

Ae Yes they appear in the Accounts and they
are calculated and have been shown by the
Accountant.

Tell me who made - can you say what was the
source of these amounts, who gave the money
to your sons? A, It appears that these
amounts are shown in the books but they were
never paid.

JUDGE: What you are being asked is this as I

understand it. Can you explain why these amounts

should have been shown in the books. In other
words, do you know what transactions give rise
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to these debts? Ao I don't know.

MR. FOOT: From whom, you see however it was done,
from whom did the money come?  A. I don't know
even that,

MR. POCT: Just let me have the document a moment.

JUDGE: There was at that time I believe, Mr. Foot,
in this Colony a liability in respect of death
duties which no longer exists.

MR, FOOT: It is really a matter of comment. Perhaps
I might at this stage make this comment., Looking
at these figures, you see the various figures
which is given and monies attributed at any rate
to each of the sons, 4800/~ to Bhajan Singn;
4550/~ to Surjit Singh; 3928/- to Interjit
Singh, but Gian Singh is only credited with
1612/-, a much smaller amount, but Your
Lordship will recollect that other provision
had been made for Gian Singh.

JUDGE: Provision which was out of all proportion to
the provision made for the sous according to
this ldist.

MR. PFOOT: Because he was the eldest son and he was
I think the only one who went to England for his
education,

JUDGE: He had not gone there in 1946,

MR. FOOT: No he went in 1949, Now, Mr. Rattan
Singh I want you.

MR. NEWBOILD: My Lord, this list has been put
in the witness's hand; I am informed it was
the list attached to the Estate Duty Affidavit,
in those circumstances, I would ask that the
whole document goes in.

JUDGE: Have you got the Revenue Affidavit, Mr.
Foot?

MR. POOT: I don't know.

MR. NEWBOLD: I have g certified copy of the
Estate Duty affidavit.

MR. FOOT: If we have it, certainly I will produce
the whole document. I want you to look at the
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next schedule of the revort, that is Schedule B, In the Supreme
Now that shows there your statement of worth in Court
10577 A, Yes Sir.

Appeliant's
And it shows a totsl of Sh 986,228/-. A. Yes, Evidence
Wow have you examined that document? A. Yes. No. 34
And ig that in your view a correct statement? Rattan Singh
A, Yes Sir. ‘ Examination
th June 1?60
A1l of your assets in 19577 Continued

JUDGE: That unfortunately is not attached to the

MR.

Q.

Qe

Q.

Q.

copy which has been given to me; I only have
Scinedule A not Schedule B,

FOOT: I am so sorry, by Lord. You have

examined that document have you not, Mr. Rattan
Singh? A Yes Sir.

And does that disclose 8ll your assets at the
31st December 19577 A, Yeg Sir.

And then will you look at the next document, the
next schedule. Mr. Rattan Singh, does that show
your estimated Household Expenses and Personal
Expenditure from 1946 to 1957 - this is Schedule
c? A, Yes it shows the household expenses,

And have you examined that document?  A. Yes
Sir.,

And does that document correctly show your
household and personal expenses for the whole
period from 1946 to 19577 A, Yes Sir.

Perhaps you might just tell us generally - don't .
bother about that document - what you estimate to
be your household expenditure? A, About

900 e

JUDGE: Per what, year, month, week? A, Honthly. -

MR. FOOT: Wow tell us this, after your father died

Q.

Q.

where did you live with your family? A. In
Imtiazali Strect.

And how long did you continue to live there?
L. Up to the end of 1950,

And when did you acquire the plots in Grogan Road?
A, In 1947.
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Qc

Q.
Qe

Q.

Qe
Qe

Qe

How many plots did you acquire? A, Two
plots,

I think you built a house for your own
occupation on the first plot? A, Yes Bir.

When did you move in? A, In 1951 I moved in.

What happened to your former house in Imtiazali
Street? A, That was occupied by my mother
and my uncle after I had moved in.

And what happened to it eventually? A. After
the death of my mother that building was
demolished.

About when? A, In 1955.

Now you prooéeded to build did you not on the
other plot in Grogan Road? A. Yes I
proceeded.

And what sort of premises did y%grgrect there?
A, On the ground floor there/ three shops,
and on the first floor there were five rooms
and there were cells underground.

JUDGE: What? A Underground rooms, stores,

MR.

Q.

Qo

Q-

Qe

My TLord,

POOT:  Mr. Rattan Singh, when you started

building on this second plot in Grogan Road,
what did you intend to do with the completed
premises? A I had the intention of letting
it oute

Letting it out to one tenant or more than one
tenant? A. At that time it was not in my
mind as to how many tenants were to occupy the
premises.

But you were going to let it? A, Yes it is
true.

Now, Mr. Rattan Singh, why didn't you let it in
the end? A, Then I was given two jobs and

I needed a deposit to be kept in respect of
those two jobs and I sold these premises,

What were the two jobs for which you needed the
deposit,. A One was the National Bank of
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of the County Council. Court
JUDGE: Where? A, In Nairobi next to the Appellent's

Lag. Co, buildinge. Evidence
MR. FOOT: And they needed a deposit did they for No, 34

those contracts? L Yes Sir,.
Rattan Singh

MR. FOOT: Your Lordship will have observed in Examination
the Income Tax computations that there is 7th June 1960
reference to retention money in loshi. (Continued)

JUDGEs I thought retention money meant that money

payable to the contractors was not paid until
cefter a specific period of +time, so that the
pverson for whom the house is built has money
in hand for any repairs needed to the house as
a result of the contractor's work,

MR. FOOT: WVhat was the purpose of this deposit

Q.

A. It was one of the terms of the tender that
if the job is given then a certain amount of
cash was to be deposited, ’

Deposited where? A, Deposited with the
Architect.

JUDGE: Tor retention money in revenue,

MR, FOOT: For what purpose was that? 4. This is

Q.

Qo

Q.

Qe

sort of a security, Sir, whether the
contractor would carry out the job.

And when did it become repayable? A, On the
completion of the job the deposit was refunded.

I don't know if you can remember, Mr. Rattan
Singh, what were the amounts which had to be
deposited in respect of these two contracts?

A.  60,000/- was in respect of the National
Bank at Moshi and 80,000/- was in respect of the
County Council building.

And T think you told My Lord that you obtained
this money by the sale of the Grogan Road
property? Ao Yes Sir,.

Mr., Rattan Singh, your ordinary business is that
of a building contractor is it not? A. Yes
Sir,.
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Qe
Q.
Qe
Qe
Qe
Q.
Qe

Do you normally build on sites of your own?
.A.. YeS.

How many sites have you built on? A.  Alto-
gether three plots, two in Grogan Road and
one at Parkland Avenue 6,

Are they the only plots of your own on which
you have built? A. Yes Sir.

Otherwise has your building consisted of
building as a contractor on other plots, other
land? A. Yes Sir it is true.

You have told us about three properties, two

in Grogan Road and one in Parklands; is this
the only building that you have sold of those
three? A, One was property at Grogan Road
which I sold at that time, and one property
which was at 6 Parkland Avenue that I have sold
last month because I was being pressed by the
Bank, and as a result of that, I had to sell
property, this in 6 Parkland Avenue.

Perhaps you can tell My Lord why it was, or was
there any special reason why you were being
pressed by the Bank., A. Because I had a
debt of 700,000/~ to pay.

To whom? Ao To the Bank, and I was being
pressed by the Bank +to pay these debts,

Now, Mr, Rattan Singh, come to something else,
when did your mother die? A, In 1952.

Which month? A, I think in June,

Now shortly before she died did she give you
anything. A, Yes she gave nme.

And what did she give you? A.  30,000/-
in cash,.

Did she explain what that money was? A. She
told me that was the money which was to be spent
on the marriage of my eldest son, and this was
the money which she wanted to spend on his marr-
iage herself during her lifetime, but since she
died it was her wish that the money should be
spent on the wedding of the eldest son.
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Qe Did she say who provided that money? A Yes In the Suprenme

she told me it was provided by my father. Court
Qe What did you do with the money?  A. I sent Appellant's
that money to one Bank at Amritsar with a Evidence
letter,
No, 34

Qe Can you say whether that is a copy of the letter
that you wrote; Just look at that letter there? Rattan Singh

(Letter handed to witness) A. Yes this is Examination
copy of the letter, 7th June 1960
(Continued)

Qe Actually I thirk it was not the letter that you
sent at the time, this is the letter you wrote
later on was it not? A, Yes.

Qe . You see "amount of 20,000 rupees remitted in
my letter of 21st July 1952", you sent the
noney in July? A, Yes Sir,

Qe I want you to go back a 1ittle?

JUDGE: Is that letter being tendered or not?

MR. FOOT: It was part of the report, I was
proposing to have a copy made.

JUDGE: Very well,

MR. FOOT: Did your wife - perhaps you had better
tell us her name, your wife's name? A. Ranjit
Keur,.

Q. Did she accumulate any money? A Yes, she
accunmulated gome money.

Q. How did she obtain that money? A. The money
which I used to give her for her expenses, she
used to save some of that money, and thus she
accunuiated some money.

Qe Over a short period or a long period? A, Over
a long period,

JUDGE: Howimany years? A, About 12 to 15 years.
MR, FOOT: How did she keep that money? he She
was keeping either in her bag or a cupboard,
she was keeping it privatc,.
Qe She kept it in your house? A. Yes Sir.
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Qe What did she do with the money eventually?
A She gave that money to me,

Qe And do you remember when? A, I don't remember
exactly what year.

Q. How much was it? A.  30,000/-

Q. And when she gave the money to you what
happened? A, I deposited this money in
the Bank in her name,

Qe Now, Mr. Rattan Singh, I just want you to tell 10
us about your business arrangements. Did you
yourself keep any books, the books of your firm,
or did someone else keep them? A, I did not
keep the books of my firm myself but those
were kept by another person,

Qe Wno kept your books? A. There were other
clerks, one was Mr, Shaffie, '

Qe And when did your son Surjit Singh come into
the business?  A. For the last four years.

Qe When he came into the business did he have 20
anything to do with keeping the books?  A. Then
he kept the books when he came into the business
he started keeping those books,

Q. You say he started four years ago, didn't he
start a little earlier than four years ago?
A, Not before.

JUDGE: Mr. Foot, I don't know whether you wish to
desire an apvlication for the matter to be held
in public because someone is in the gallery;
however they are going now. 30

IR. FOOT: The damage is done now, My Lord. Mr.
Shaffie kept the books until ¥Mr, Surjit Singh
came on the scene is that right? A, Yes
it is true.

Q. I think it is common ground between My Learned
Friend and myself that Mr, Surjit Singh in fact
started to keep the books in the middle of
1954, So you yourself did not keecp the books
at all? A, I did not keep the books myself.
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Qs
Q.

Q.

Qe

.Q.

Qe

Qe

Did you ever look at them? A. No I didn't, In the Supreme

Court
Then what did you do about your tax returns?
A. TFirst these were sent by Nanda, he was Appellant's
sending those returns first Sir. Evidence
Do you know whether or not books were supplied No. 34

to him for the purpose of making out returns?
A As Tar as my recollection goes the books Rattan Singh

were supplied to him for the purpose of making Examination
these returns. 7th June 1960
(Continued)

Now you signed the returns did you not?
A. Yes,

Did you sign them after they had been made out
or did you sign them otherwise? Lo He used
to send these returns blank to me with his
clerk and hie made me sign and return to his
office.,

Did you see the returns after he had filled
them in? A, No I did not see them after
they were filled in.

When did you first know that there had been
irregularities in your tax returns? A, When
I first received a letter from the Income Tax
Department, that was the first occasion I came
to know of these irregularities,

JUDGE: Mr. Rattan Singh, do you read and write

MR.

Qe

Qe

Qe

English? A. I have got very limited
knowledge of English; I can only fill the
cards of my labour.

FOOT: Mz, Rattan Singh, do you remember one

occasicn wnen you had an interview with the
Officers of the Inland Revenue and you were
asked about your Bank Accounts? A, Yes I
do remember,

And you gave information as to two Accounts that
you had not previously disclosed? A, First
they did not ask me about the Banks, they only
asked about Bank Accounts,.

Is it correct that you did inform them of two
Accounts? A, Yes 1t is true,

0f which you had not informed them before?
A, Yes.
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Qe

Qe

Q.

Qe

Q.

Qe

Qe

Now have you now disclosed all your Bank
Accounts. A Yes, I have disclosed now,

And have you made a complete disclosure of all
the information in your possession? A. Yes
Sir, I have disclosed every information that
is in my possession,

There is just one other matter I want to ask
you about, perhaps two others. Are you able
to say - I don't know if you can or not - are
you able to say what sort of percentage on
turnover you have been able to make as a
profi;? A, It is roughly not more than

4 ~ 5%.

Have you ever made 20% at any time? A. No
it cannot be 20%.

Now can you tell us whether the years vary for
countractors, where some years are good years
and others are bad years? A. Two years from
1947 to 1948 were good for the contractors
because at that time there was a permit system,

1947 and 1948% A.Yes Sir, 1947 and 1948.

Now were the later years as good as that?
A, No the following years were not as good
as 1947 and 1948,

Can you tell us anything about the year 1946,
was that a good year or not? A. I cannot
say anything about the year of 1946; mny
father died in the year 1946 and I was not
keeping good health, so I did not take much
trouble. ' '

Can you tell us anything about 1952 and 1953%
A, The business in 1952 to 1953 was good
but it became bad due to the Emergency which
started in 1952 and we suffered loss in

those two years.

What effect did the Emergency have on building
contractors? L+ There was trouble over

the labours; we could not get the African
labourers in Emergency tine.,

And when you could get labour what was it like?
« The labour which we could get in Emergency
was not a good one, it was a poor labour and
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we had to pay more. We had to pay three times
MOTE

Qe And these conditions affected all contractors
in Nairobi? A, Yeg Sir.

Qe I don't know whether you can tell us this, Mr.
Rattan Singh, you received rents from various
properties did you not? A, Tes.

Qe Can you say whether all those rents were
recorded in your books or not? A, A1l the

rents which I used to receive from these
properties were recor ded in the books.

IR. FOOT: Thank you my Lord.

JUDGE: Yes Mr. Hewbold, or would you rather we
adjourned now?

MR. NEWBOLD: No, ¥Your Lordshin», because I think
this case is going to last very long indeed,

JUDGE: Very well,

CROSS~EXANMINATION BY MR. NEWBOLD

MR. NEWBOID: Mr. Rattan Singh, when were you
married to your wife? A. I think in the year
1923 or 1924.

Qe And how old were you then?  A. I was 10
vears at the time of marriagec.

Q. You were 10 years at time of marraige; when
did you first start giving your wife money for
household expenses? A, In 1929,

Qe And where were you getting your money from?
A I used to get this money from my father,

Qe For what, was it a salary that he gave you?
A It was not paid to me by way of a salary
but just expeuses,

JUDGE: Where was your wife then, was she in
Kenya or in India. -A. My wife came into
this Colony in 1931,

JUDGE: S0 in 1929 when you started giving her money
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In the Supreme for household expenses she was in India while
Court you were in Kenya? A, Yes Sir,

Appellant's MR. NEWBOLD: Let us go to the year 1940, how much
Evidence were you earning in 19407 A In 1940, I

' was working for the firm but I was not being
No. 34 paid.

Rattan Singh Q. Did you receive any money at all? A, I used

Cross- to get between 10/~ to 20/- but that is not wage.
Examination '
Tth June 1?60 Qe A month, a day, a year? A. Monthly.
(Continued)
Qe Was that the only money that you received. 10
A, Yes.

Qe How much money did you give your wife for the
household expenses? A. I was not giving
but my father used tc give to my mother and to
my wife.

Qe And how much did your father give to your wife
for your household expenses? A, I camnot
say, I do not know,.

Qe  When did you first start giving money to your
wife for your household expenses? A. When 20
my father died, after the death of my father,

Qe Which was 1946%?. A. Yes Sir.

Qe  And how much money did you give to your wife
for household expenses? A, It was not a fixed
amount and it not kept in writing; sometimes
200/-, sometimes 300/-.

Qe A day, a month, a year? A, Sometimes after
a week, sometimes fortnightly, when my wife
used to ask moneye.

Q. So do I understand that you were giving to 30
your wife for household expenses 200 - 300/-
a week or a fortnight? A. When she used
to demand money for household expenses I used
to give her, :

Q. I want to know how much it was broadly you
were giving a month? A, I have not kept
any account to that effect,

Qs Werec you giving her more than £600 a year?
Al I have not kept any accounts but it is in
the books. 40
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Qe

Qe

Q.

Qe

Qe

Q.

Q.

Q.

Qe

It is in the books what you were giving to In the Supreme
your wife? A, That amount had been Court
credited to my account.

Appellant's

I anm asking Mr. Rattan Singh did he give his Bvidence
wife for household expenses more than about
£600 a year? A, I have not kept any account No. 34
to this effect whether the household expenses
which I used to give to my wife amounted to Rattan Singh
£600 or more; I have not kept any account, Cross-

‘ Examination
Could they have amounted to £2,000 a year? Tth Juner 1960
A. No it camnot be so much, it cannot be (Continued)
S0 much,

Your household consisted of yourself, your wife,
your mother and four children. A Yeg Sir,

Mro. Rattan Singh, do you seriously say, now
that your affairs are being examined, that you
cannot tell His Lordship how much money you
gave to your wife for the houschold expenses?
A, No I don't remember.

If you do not know how much money you gave to
your wife, how can you say in evidence that
these drawings figures were correct? A, I
had to rely on the Accounts which had been
submitted and they are correct; I take them
as correct,

Have you ever signed any Accounts jourself?
A, T used to sign these accounts,

I don't mean the Returns, I mean the accounts
themselves; did you sign the Accounts
themselves? A, No I did not sign any
Accounts myself, but what I thought you meant
was the Returns; I used to sign Returns.,

There were Accounts attached to the Returns,
the Accounts of the business showing Trading,
Profit and Loss Account and Balance Sheet,

did you sign these? A, The Accountant made
me sign these Accountse

How do you mean that he made you sign these
Accounts? A, He used to ask me to sign
them and I used to sign.

You signed, and what did you mean t0 convey by
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Q.

Q.

Qe

Q.

Qe

Qe

Qe

Qe

Qe
Q.

your signature? A, I was asked, I was under
obligation to sign these 4ccounts and I used
to Sign-o ‘

You say that in 1951 your wife gave you 30,000/-
to deposit as a loan to the business?
A, Yes Sir.

Which she had accumulated out of, as I
understood you, the money given to her by you
for expenses? A, Yes Sir it is true,

Very well, now you remember being interviewed
on a nunber of occasions by Income Tax
Officers? A+ Yes I do remember,

Do you remember Mr, Thian making a report, who
was employed by you? A, Yeg I do remember
thate,

Do you remember Mr, Bellman questioning you?
A, Yes.

And Mr. Bellman was the other Accountant
employed by yourself? A, Yese

Did you say in answer to a typewritten question
that your wife had neither income nor property?
A, I don't remember,

Very well, May it please Your Lordship, I am
putting in a document; it is attached to the
letter of the 7th December, snd it is a
series of guestions and answers from Bellman
who was employed by the appellant -~ Tth
December, 1956, 1t is a photostat. Document
handed to witness). Is that your signature?

Ao Yes it bears my signature.

It also bears the signature of Mr. Bellman?

A, Yes.,

And Mr. Shaffie? A. Yes Sir,
Will you look at Question No. 8.

JUDGE: Document number? What is this?

MR. NEWBOLD: I don't think it is given a number,

it is photostat copy which is attached to the
documents which I put in, on the 17th December,
1956.
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IR. FOOT: About halfway through tlie pundle of
correspondence, iy Lord, it is the fifth letter
in the bundle the covering letter and the
cuestionnaire follows,

JUDGE: Yes,.

MR. NEWBOLD: Will you look at Question No. 8,
that is, "Has your wife any income or property
in her own right". What is your answer?

A, Yes, I see the guestion and answer.

Qe What was your answer? A, No, she had no
income or pripertye.

Qo 1f she had no income or property where did the
30,000/~ come from? A. That 30,000/- came
in her possession out of the money which my
father used t0 give to ny mother and my wife.

Qe How do you know that? A I used vo ask my
wife what amount she was getting and she used
to tell me in reply that sometimes she received
500/~ and another occasion she received
1,000/-.

Qe So you knew your wife had some money then?
A, I knew she had money but I didn't
know how much money she had.

Qe VWhen you were zsked the guestion "Has your wife
any income or property in her own right" why
did you answer No? A, By income I understand
is the amount which is realised out of the
property, but not out of the amount which was
given to my wife by my father.

Qe "Income or property"? A, From income what
I understand is intercst received or any rent
received from the property; that is my under-
standing about the word income.

Qe Look at the certificate you signed there; it
also is attached to the same photostat. Do
you see that you signed a certificate, "I hereby
certify thet I made a complete disclosure to
you of {a) all banking accounts whether current
or deposit, business or private, in my name
or in that of my wife or in that of any other
name in which I am or have been interested
secesesscssssssssesduring the period from lst
January, 1940, to 31lst December, 1955%", Did you
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sign that certificate? A, Yes I do
remember signing this certificate.

Q. Was it true? A, Yes.

Qe You had disclosed all bank accounts at that
date? A. Yes 1 disclosed,

Q. Very Well, Now did you have an interview with
Mr. EBagterbrook on the 1lst March, 19577

A. Yes.
Q¢ Did he then put to y gertain'questions?
. A He might have aske ne.

Qe Among them, did he ask you whether you had now
or at any time a Bank Account with the Bank
of Baroda, Mombasa Branch? A, Yeg, he asked
me this question,

Qe Had you disclosed that account? A, At that
time I asked my clerk if he had shown this in
the books of account, and my clerk replied that
he will have a look in the books, and thén he
will give me a reply, and the following day I
told him that yes we had an account at the
Baroda Bank.

JUDGE: But surely without asking the clerk you
knew if you had that account or not. Surely
the witness knew whether he had an account at
the Bank of Baroda at Mombasa without askiag
his clerk,

MR. POOT: I think the witness said that he asked
the clerk whether he had disclosed it,

JUDGE: I thought the witness said he asked his
clerk whether they had an account at the Bank of
Baroda,

‘MR. FOOT: No My Lord, the witness didn't say that

he himself was unaware of that account.

JUDGE? In that case that is why I want to know
why he asked the clerk anything? A, Yes I
knew.,

JUDGE:  You knew of it? A.  When I asked, "Why
they are asgking me, have not you shown thls in
the books or not”“
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I see, In the Supreme

Couxrt
MR, NEWBOLD: Were you also asked whether you had an

account with the N. B. I. at Anritsar? Appellant's
A. He didn't mention particularly the word Evidence
Amritsar, but he only asked Bank Accounts, he
mentioned the word "Bank Accounts", No. 34
When you signed that certificate - it was on Rattan Singh
the 14th of December 1956, wasn't it - now Cross-
you there certify that you had disclosed all Examination
banking accounts? A, From that I meant 7th June 1960
the place in which our business was run. Fromr (Continued)

Qe

Qe

Qe

Qe

Q.

Qe
Qe

Qe
Qe
Qe

that I did not understand that it referred to
other documents in Indis.

But you did understand it referred to accounts
in East Africa? A, Yes I understand,

Whny did you not then disclose this account with
the Bank of Barcda in Mombasa? A. I had
asked the clerk, it was a mistake why we did
not show this.

Then so far as you are mistaken when you are
signing this certificate, is it a false
certificate? A. It was not a false
certificate,

You sald Gian Singh was entitled to his own
income? A, Yes the thing which was in his
own name he was entitled to the income from that
property.

From when? Ao It was in his name from the
beginning, but I don't know what is the law
about it.

Did you think it was his money?  A. Yes.

And you thought it was his money from when?

A, After the death of my father when I had the
bond I thought it was his right.

From the death of your father? A. Yes,

So you knew he had income? A, Yesg,.

Did you sign returns in which you claim an allow-

ance for your son, Gian Singh? A, I don't
know, it was completed by another, I don't know,
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Are you saying that you did not know you were
claiming an allowance for your son? A. What
I was saying was that I don't know about these
details. The Accountant used to make me sign
on the blank returns.

Are you saying that you did not know you were
claiming an allowance for your son? A, I
said I did not know, ‘

You did not know you were claiming an allowance

~for your son? A. I did not know.

You did not know that in your return you said
your son had no income? A, I asked my
auditor Mr. Nanda and he said No,

You asked the auditor, Mr. Nanda, and he said
No? A. He asked me to say no, he told me
to say no.

He told you to say no? A, The letter was
received and I asked him to reply.

If I understand you correctly, when you filled
in your return showing that your child had no
income, you did so because your Accountant asked
you to do so, but you knew you were doing so?

A, No mention was made whether my son had any
income or not. All the correspondence was
conducted by Mr. Nanda. Whenever I used to
receive the letters I used 4o pass it on to

Mr. Nanda who replied because he knew all about
the Accounts.

What was the last occasion on which Mr, Nanda
made up your return? A, I think ubp to
the end of 1953,

S0 that Mr., Nanda did not make it up to 19547
A I think so he didn't make for 1954,

Will you look at your Return of Incdme in
November 1954 for the year 1953, Is. this your
Return made in November 1954? (Document handed
to witness)?

JUDGE:  Exhibit A,

MR, NEWBOID: It is one of the exhibits in the

photostated copy.
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WITNESS: This was made by Nanda.

MR. NEWBOLD: In November 1954: A, This 1is 31st
December, 1053,

Qe Yes, but it was signed by you in November 1954%
A, It was made in 1953, and I signed in 1953.

Qe Do you seriously say, lir. Rattan Singh, that
you made your Return of Incone...

JUDGE: Can he read enough Inglish to understand
these documents Mr. NWewbold, He says he can
only read and write a little English; it may
be that he might net understand these documents,
Could the date be pointed out to him and perhaps
he might be able to read that.

MR. NEWBOLD: Could you show him the date on which
he made this Return 6th Wovember , 1954,

CLERK: I have shown him this dated 6th November
1954,

MR. NEWBOLD: Is that the date on which you signed
it? A, I don't renmember, I might have
signed it before this date,

Qe Will you look at the end of the document and you
see aggainst Gian Singh and all the sons that they
have no income? A, These particulars were
typed after I had put my signature. I signed
these papers when they were blank.

MR. NEWBOLD: Very well,

JUDGE: Just one minute, Mr. Newbold. Mr. Rattan
Singh, are you asking me to believe that you
signed your Income Tax Returns in blank and
never asked your Accountant what he put in your
Returns? A, The only thing I used to ask
him was 1f the particulars were correct
according to the books and he used to say yes,
and even now Mr. Bellman who is our Accountant
at present, he sends these Returns to my son
and then I sign and return to him and he fills
in particulars.

JUDGE: Well I think it will be in your own

interests for you to pay a little more attention
to your own affairs of importance in future,
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of Income 1954% Document handed %o
witness). A. Yes.

Qe Do you see in your claim for allowances for the
two sons, one is Inderjit and the other is Gian,
is that correct? A, Yes I can see the names,

Qe Do you see against Inderjit the statement that
he has income of £180 from Nagina Singh?
Do you see that? A, I don't know where
this income has come. 10

Qe Do you see income of £180 or some figure.
A, Yes.

Q. Do you see against Gian as amount of income
he has, No? A. Yes,

Q. Can you explain that? A, I cannot give any
explanation.

MR. NEWBOLD: This is not among the photostated
copies, My Lord, because it is the subseqguent
yealX,

JUDGE? Exhibit A. Then. That might be a 20
convenient time, Mr. Newbold,

MR. NEWBOLD: As Your Lordship pleases.
COURT ADJOURNED AT 1.5 P,M.

2.15 p.m. Tuesday, 7th June, 1860
MR. RATTAN SINGH.

Cross~examination by MR. NEWBOLD (Continued)

Witness warned still on oath.
Qs This morning you told my Learned Friend that

you sold the Grogan Road house in order to

obtain money for two deposits? A. Yes. 30
Q. Shs. 60,000/~ from Moshi? A. Yes.

Q. And Shs.80,000/- for the Nairobi County Council?
A, Yes,

Q. That makes a total of Shs.140,000/-. A, Yes
134 .
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Qe
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Q.

Qe
Qe

Q.

Qe

You sold the Grogan Road House for In the Supreme

Shs.193,000/-2 A. Yes. Court
Did you use all the money that you got to pay Appellant's

the deposit of this Shs.140,000/-. A. Then Evidence
it changed over in this way, the Nairobi

Branch of the National Bank of India told the No. 34

National Bank Moshi that I had my bank account

at Nairobi, so no security was required for Rattan Singh

N.B.I., Moshi, Cross-
Examination

So you did not deposit Shs.G0,000/- for Moshi? 7th June 1960

A. TNo, (Continued

The Shs.80,000/~ was for the Nairobi County
Council? A. That Shs.80,000/~ was not
deposited, It so happened that when we

for deposit and deposit was not kept for 4 to
5 months and by that time the building had
starteds..ss

You did not deposit either the Shs.60,000/-
or the Shs.80,000/-? A, That is true.

When did you sell this property? A. In 1953.
When in 19537 A. I do not know the month,

Was it the beginning or the end of 1953%?

A, I so0ld this property in 1953, but I do not
remember whether it was the middle or
beginning of 1953,

When did you start the Moshi Job? A, In 1953,

When in 1953? A, In the middle of the year -
I think June - but I do not remember,

When did you start the Nairobi County Council
job? A. I do not remember the date, but it
was more or less the game period.

About the middle of fthe year? A. I do not
remember the exact date, but it was in 1953,

Did you sell the property before you started
these two jobs, or after? A4, I think before
the beginning of these two jobs,.

And at the time you sold it you say you were
selling it because you wanted the money to
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Q.

Q.

Qe

Qe

deposit for Shs.140,000/-, A. Yes.

Did you get cash of Shs.193,000/- for the
property? A, No, I did not get it in cash,

How much did you get in cash? A. To start
with I was given a cheque for Shs.25,000/—
and Shs.68,000/- was paid when the deal was
completed,

In fact you left Shs.100,000/- on mortgage?
A, He asked that he did not hawve this
Shs.100,000/- and he will pay me afterwards,
and I agreed to it.

You left it on mortgage? A, No, it was not
mortgaged.

When did he pay you the Shs,100,000/~,2
A, One year after.

JUDGE: Free of interest? A, Freec of interest,

Was he a close friend of yours, the purchaser?
A, He was not a close friend,

Was he a relation of yours? A, No,

Had you ever had business dealings with him
before? A, Fo.

Did you owe him any sort of debt of gratitude?
A. Nothing.

You still say you left him with Shs.100,000/- of
your money, free of interest, for about one
year? A, This was one of the clauses of the
agreement under which the property was sold

that Shs.100,000/- was to be paid one year
after, »

How much did you need to meet the deposits which
led you to selling the building? A, At that
time there was no fixed limit as to the amount.

Did you not know what sum you were going to be
required to deposit? A.  Shs.l40,000/-.

So because you had to raise Shs.140,000/- you
were obliged to sell this property, and you sold
it for Shs.193,000/-? A. Yes, sir,
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But in fact you only derived Shs.93,000/- frou
the sale of it to apply to these deposits which
you had to meet? A, Yese.

So you were still short of Shs,51,000/~ to meet
these deposits? A Yesg, sir,.

Where did you expect to get that Shs.51,000/-2?
Ae I had deposit the deeds of one of my
buildings in Blenheim Road with the Bank in
order tc raise this difference, if it was
needed, but that was not required.

NEWBOLD: During the course of this same year,
1953, did you transnit money to India? A, I
do not remember - it must be in the documents.

I suggest thet on 2lst February you sent.
Shs,15,000/~ to India? A. Yes.

I suggest 1o you that on 18th March you sent
Shsg,.15,000/~ to India? A, Yes, that is-
correct,

I suggest that you sent to India also Shs. 600/~
on 31st December? A, Yes,.

During the course of this year I suggest that
you sent to India over Shs.30,000/-% 4, I
wish to state that two drafts of Shs.l5,000/-

gach are not mine; they are of another person,

I suggest that those figures were prepared by
your Accountant to show your drawings from your
business? A, I still maintain that two
drafts each of 15,000/~ were in respect of
ancther man; they were not mine,

Did you ever at any time prior to going into
this box tell any member of the Income Tax
Department or anyone else comnected with your
affairs that you proposed to rent the Grogan
Road building? A, In the beginning it was
my intention to let that building out.

JUDGE:. Try and answer the guestions The guestion

is simply, Have you ever told any member of the
Income Tax Department that you intended to let
the Grogan Road Building? A, A question
may have been put to me and I have told them
the plan.
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Can you remember if you did or did not do so0?
A, I do not remember,

You know that the Department were saying that
you were liable to tax in respect of the sale?
A, I was told by my accountant, Mr. Thian,
that there was no tax on it.

You knew the Department was saying that there
was tax on 1t? A, I did not notice.

You knew it when you got the assessment?

4. I only knew this when I received the 10
asgsessment and I was told by my clerk . 1

did not contest any member of the Income Tax

Department because they were not listening

to me,

Did you not know about this when you got the
letter of 15th April, 1958, showing the amount
of Shs.80,000/-? A. When the assessment
was recelved I was told by the Clerk that

so much was the assessment.

This is before the assessment when you got the 20
schedule of figures? A. Yes.

Did you tell anybedy this? A, I told Mwr,
Thien, and he said, "Don't worry - I will
have this washed out".

Did you sign every single balance sheet attached
to Mr. Thian's first report? A, Yes,

They were signed after they were prepared.
A, Yes.

And did you mean by signing them to state that

they were correct? A, I did not know 30
whether these balance sheets were correct or

WIrong. I trusted the accountant they were

correcte.

Did you mean when you signed them to convey the
impression that they were correct? A, Mr.,.
Thian made me believe that these were the
correct balance. gheets.

Did Mr. Thian get all the information to draw
up these balance sheets from you and from your
books and from your staff? A, Yes, I told 40
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Mr, Thian that I knew nothing about the books
and that he should get this information from
my staff.

Did Mr, Thian not ask you any guestions?
A, He did not ask me many questions. He agked
ne only one or two gquestions.-

Do you suggest that Mr, Thian, employed by you
to draw up your Accounts, only asked you one or
two questions? A, Since I had given him all
the books, then I said that it was up to the
staff who were writing the books to answer any
gquestions.,

Mr. Thian worked for a long time on your books?
A, Yes.,

Now in reply to my Learned Friend when he put

to you Schedule "C" - that is the drawings
schedule ~ you said that these figures are
correct? A, He prepared those figures and
told me that those figures were correct and that
I should sign themn. 1 Signed them.

Do you know what that is, Mr. Rattan Singh?
A. I do not know what it is. (Schedule "Cn
shown %o witness).

When you said this morning that this shows your
estimated household and personal expenses for
1946 to 1957, you did not know what you were
talking about? A, I can see the figures
there, but I do not know where the figures have
been obtained.

You can read English? 4. I can read very
little.

You can read the first item? A, I cannot
understand what it means,

What does the first item mean? A, I cannot
understand. I was told by the interpreter
that household food means expenses for the
house,

And the next item - what does it mean? A, I
do not know what it is.

Can you understand the various figures? A, I
cannot understand those figures,
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So that when you said in relation to this
Schedule and Schedules A and B that they were
correct you did not know what? A, I did not
know, I was told that they were correct and 1
accepted them,

Now this Schedule is a schedule which purports
to show the amount that you have drawn out of
the business in each year?  A. Yes.

Do you know what it purports to represent?
Ao I do not know what it purports to show. 10

Whatever this purports to ShBﬂl in 1946 it appears
to me that you are supposed/  —vto have drawn
11,800/- odd - Is that correct? A, I

cannot say whether it is correct or not.

In the year 1947 it shows that you were
supposed to have drawn Shs.11900/- - Is that
correct? A I do not know.

Did you know wnether you spent more money than
that? A. I do not know.

In 1948 it shows a sum of Shs.18,400/- odd - 20
Is that the only amount you spent in 19487
A. I do not remember,

Cen I take it from what you have said in
relation to the first three years that it will
be the same answer for all the other years?

A. Since I do not know, what shall I say.

Turn to Schedule B. - that is a statement of
your worth on 31lst December, 1957. It shows that
on that day you were supposed to have been worth

Shs,986,000/- odd - Is that correct? 30
A I do not know.

It shows that your intérest in the partnership
was Shs.33,000/-%2 A, Which partnership?

I do not know, but that is what it says. Were
you in partnership on 31lst December, 195772

A, Yes, T was,

And who were your partners? Ao My sons.
How many? 4. Three,

So that there were four partners altogether.
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A. YesSe
And were you egual partners? A, Yes,

And the partnership started in 1954% A. I
do not remember the year,

And were each of you entitled to one-fourth of
the total assets of the partnership? A, Yes.

Had you given away your three-quarter share in
this business to your sons? A. No, Nothing
has been given out; everything is in the
partnership.

Had you given three-quarters of your share of
the business to your sons? A, I have given
them shares,.

Schedule A, which purports to be your statement
of worth at 1lth January, 1946 - you cannot

say whether that is accurate? A Since T

do not know, I ceannot say.

There is an account showing an amount in the

National Bank of India, Nairobi, of Shs.46,000/~%2

A, Yes.

Had you ever previously disclosed that?
A, Yese

To whom? Ao I told Mr. Thian and my clerk.

How much asgsets did you inherit from your
father? A, I do not know,.

You swore an estate duty affidavit? 4, My
clerk filled in all the particulars and I was
made to sign. ‘

Do I understand you to say that you filled in
numerous returns and swore to certain documents
but now you say that you did not know what was
in them? A. When the estate duty return was
completed, I was told by my clerk Mr. Shaffie
that it was correct. I signed it and I told
him to send it on.

Did you kmow how much you swore in that affidavit

as being the value of the estate? A. No it
is a long time ago -~ I do not remember.
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Did you have an insurance policy on your life.
A YeS.

Do you remember what the premium was?
Ao No.

1 suggest that in that year it was approximately
Shs.1,046/-? A. If it is in the books,
YESa

Did you pay that money out of your own pooket?
A. No, it was paid out of the business,

Did it go through the bocks of the business? 10
Ae  Yes, :

Would it be surprising if the books did not
disclose 1it? A, It must be in the books,
You can ask the clerk. Since a chegque was
given, it must be there in the books.

Did you claim that amount as g deduction in

your income tax returns?  A. I do not know;

that is a guestion which only the auditor

can answer, They might have put the guestion

to him and he might have said yes. He is the 20
one who can reply to that question,

Did you claim it in your income tax return?

MR. DINGLE FOOT: My learmed friend was putting to

the witness that there was no mention of those
items in the books. I am instructed that
there are no books for 1946. My friend says
that there is a schedule of drawings prepared
by Mr. Thian. That is not quite the same
thing,

JUDGE: Perhaps you can direct your questions to 30

some other year, Mr. Newbold.

MR. NEWBOLD: There are no vooks for 1946 and 1947.

There is a schedule of drawings for each of

those years and the amount is not in there.

It is merely to show an expenditure which is
not in the drawings,

1 will turn to a later date, let us say 1950;

did you keep an income tax return for the year

of income 1950 and is that your income tax

return for 19507 A. Yes, 40
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Will you turn to the last item over the page. In the Supreme
Do you see that you claim Shs.l,618/- as being Court
expenditure for a life assurance on yourself?

Ae It was filled in by the auditors. Appellant's
_ Evidence
Did you in that year have a life insurance
policy? A. Yes, I had. No. 34
Are you sure? A, Yes, Rattan Singh
Crosg-
Will you be able to produce that policy? Examination
Ao It so happens that I only paid two 7th June 1960
premiums; the third premium was not paid for; (Continued)

and then the partition of Indis took place and
so we do not know what happened, A clerk

in the National Bank of India, Mr. John, gave

me the policy and told me that I would get the
necessary documents from Lahore,

JUDGE: You are being asked, Have you got the

Qe
Q.
Q.
Qe
Qe

Qe

policy in your possession now and whether
it is still valid? A, I have not got it in
ny possession at the present time,

Do you know where the actual policy is? A, I
did not receive it., I do not know where it is
now, Due to the partition trouble, I did not
receive 1it. '

Is this your return for the year of income
19512 %Shown to witness). A. Yes.

You claim there for expenditure of Shs.l,618/-%
A. Yes,

Did you have any life insurance in that year?
A. These particulars were filled in by the
guditor and he filled it in as he filled in
the previous year.

Will you answer the question. Did you have
that policy in that year and did you pay that
premiun? A I do not remember,

Turning to the year of income 1952 - Is that
your return of income for the year 19527
A. Yes, ‘

Do you say that you claimed there as having
paid a premium of Shs.l,618/- for insurance?
A. This item has been shown as it was shown
previously.
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Did you have an insurance policy in that
year and did you pay that premium? A, I do
not know.

Mr, Rattan Singh, I am putting it to you that
you were making false claims for an allowance
in respect of insurance which you never paid
in any of those years? A, I am sure there
must be a receipt in respect of the premiuns,
It cannot be incorrect.

Are you still insured with the Bharat Insurance
Co., Ltd.? A, Yes.

You are still paying premiums? A, I am,

Have you always had the same policy? A As
I have already stated, I did not get the
documents in respect of the first policy, but
I received documents in respect of the second
policy.

And the second policy/SP8T%ederom wnen? A, I
think the last 3 or 4 years.

During the years 1946 to 1953, did you spend
any money on education of your children?

A, Yes, all the children were receiving
education,

And how much did it cost you each year?
A, I do not remember,

Have you any idea at all? Ao I have not
worked it out.

In the written answers which you gave to Col,
Bellman on 17th December, did you say in answer
to question 3¢ "During the same 10 years.....
s0 incurred, (Reads?. Ao Yes.,

Was that correct? A, This figure was written
out by Mr, Bellman. It was shown to me and I
was told it was correct. Since the figure had
been taken from the books, I accepted it as
correcte.

Do you see in relation to B, Singh the sum of
£4807% A, It must have been taken from the
books.
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Qe

Would that be what you had spent on the In the Bupreme
education of the child? A, Yes, If it is Court
taken from the books it must be the same.

‘ Appellant's
And the same thing for Surjeet Singh? - A, Evidence
Yes,

No . 34-
And the same thing for Inderjeet Singh?
A Tes. Rattan Singh
Cross~

S0 that, apart from the expenses of Gian in Examination
England, these sons of yours cost you £1,545 7th June 1960
in education? A. Yes,. (Continued?

Where did they go to school? A In Nairobi.

Did you pay for the fees out of your own pocket?
Ao On certain occasions I was paying the

fees out of my pocket; on other occasions I

was paying the fees out of the office,

Have you transmitted during the course of the
years 1946 to 1953 a considerable sum of money
to India? A. Whatever I have remitted is in
the books,

Have you transferred to India during the
course of these years a considerable sum of
money? A. Whatever is in the books I have
remitted,

Mr. Rattan Singh, please answer the question,
During the years 1946 to 1953, did you transmit
to India a considerable sum of money? A,
Whatever I have remitted is shown in the books
and that is all.

JUDGE: Do try and answer the question. Quite

apart from whether it is shown in the books,
did you in fact transfer to India a large sum
of money between 1946 and 19537 A, I have
not remitted anything besides the items which
appear in the books.

Do you know what the items that appear in the
books are? A, Whatever items I have remitted
they are in the books.

Do they add up to a large sum of money? A, I

do not think it will be a considergble amocunt,
but it might add up to Shs,100,000/-.
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In your answers to Col. Bellman on 1lTth
December, which I put to you earlier, you saids
"L 40 not 7egoTA cesesessf500 8 yEAT e esvsss”
(Reads). A. I still maintain that whatever
has been remitted is in the books, and nothing
more than those items have been remitted.

Would you regard a remission of over £2,000
as a small sum? A, It is not a difference
in this WaSeesearnosn

Do you recall remitting the sum of Shs.45,263/- 10
and 70 cents in cash to India en 7th February,

19497 A, What has been sent through the

bank it is there,

Do you recall remitting that sum? A, It is
a period 13 to 14 years and I do not remember
all these things, but since these things are
in the books I maintain they are correct.

I know it is 13 to 14 years ago, but these
affairs have been very carefully gone into
with you, have they not? A. The amount 20
which has been remitted I do not challenge.

: Do you remember sending Shs.45,000/- to
India? A. Whatever amounts have been

remitted by me I did not take, because all
these amounts are sent through bank drafts.

Cash drafts? A, I think these drafits,
if they were in the name of anyone, must be in my
own name.

Did you remit money to India in those years?
A, Yes., _ 30

On a number of occasiong? A, Yes,

When you remitted the money, did you produce the
cash to the bank? A, Yes, the cash was
presented at the bank and the bank made out the
draft.

There did you get the cash from? A. What
was drawn from the bank through a chegque.

Do you say that the amounts you remitted to
India were paid for out of cheques drawn on
the bank? A, Yes. 40
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Q.
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Therefore your bank account would show it? In the Supreme

Did you ever produce t0 the bank to pay for a Appellant's
draft to India any money which you had not Evidence
drawn through the bank? A. No. ;
No. 34

Never? A, Never, )

Rattan Singh
Do I understand you to say that you never at Cross-
any time remitted any sum of money to India Examination
unless you had first drawn that sum from the Tth June 1960
bank by cheque? A, Yes, that is correct. (Continued)

The amount of Shs.30,000/- remitted to the
Lombard City Bank - Did you draw a cheque for
that figure? A, Yes.

And your Bank statement would show it? A, Yes,
it must show it.

The emount of Shs.30,000/~ remitted to Amritsar -
Did you draw a chegque for that? A. The bank
statement will show that.

That you drew a cheque for the amount that you
then handed in to pay for the draft? A, Yes.,

Do you remember Mr. Thian, Mr. Easterbrook
talking to you about various figures which appear
in the books as being the figures of creditors?
A. Yes, they must have told me.

Do you remember your saying that these amounts
were owed by you to these people named?
A, Yes,

Do you remember Mr, Easterbrook telling you that
unless you produced a statement from the people
that you owed them this money, he would add back
all figures which were in round sums? A, The
clerk has already giveNe....

Do you remember Mr. Easterbrook saying to you
that he reguired a statement from those creditors
that you owed them this money? A, At that
time we were three: mnmyself, my son and Mr.
Shaffie, and I told them to give proof to him.

JUDGE:  Mr. Rattan Singh, Mr. Newbold, at the
present rate, will be here for at least another
two weeks before he finishes his cross-
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Qe

Qe

examination, We shall have to get on much
faster. Do try to enswer his cquestions.
Later on, if there is anything which has not
been made clear, Mr, Foot will clear up any
ambiguities in his re-examination; but for
the time being just endeavour fto answer the
questions asked and we will get on much
fasters

Did you ever produce that statement? A, I
did produce the statement.

You produced a statement that you owed them
money?  A. My clerk gave these statements.

JUDGE s Gave those statements to whom?

MR.

Qe

NEWBOLD: I think he is trying to smay that the

clerk gave a statement saying that these debts
were in fact due by Mr. Singh, not that the
clerk obtained statements from various persons
and gave them to the income tax.

Were those statements ever produced to the
Income Tax Department? A, Whatever questions
were asked by Mr. Basterbrook those gquestions
were answercd.

JUDGE: Listen and try and answer the question.

Qe

Q.

Qe
Qe

Q.

Did Mr. Easterbrook tell you to produce
statements from the people to whom you said you
owed money showing that you owed that money?

A, Yes, those statements were given,

Do you know that yourself? A, It is not
within my own personal knowledge.

Were you not asked on 2 or 3 occasions to
produce those statements? A, I did not
give accounts personally.

Did you ever see them? A, I told the
clerk,eees

I put it to you that these statement were never
produced? A, I do not remember,

Were you asked to produce a break-down of the
medical expenses showing how much was

attributable to your family and how much was
attributable to your staff? A, These things
were put to all three of us, not to me personally.
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e were three when these questions were put to In the Supreme

Us., Court
JUDGE: They were your affairs that were being Appellant's
enquired into? A, Whatever was asked for Evidence
it was replied to.
No. 34
Q. Did you ever produce to the Income Tax Depart-
ment a breask-down of these medical expenses? Rattan Singh
4. Yo, I did not give accounts personally. Cross=~-
: ' Examination
Q. Did your son have a serious operation in 19517 Tth June 1?60
A Yes, my son is there; you can ask him, (Continued

but I do not know.

Qe Do you mean to say you do/HOtknow whether your
son had a serious operation in 19517 A, It
was not in 1851,

COURT ADJOURNS at 3.55 p.m.

9,45 a.m. 8th June, 1960

MR, DINGLE FOQT: My Lord, before my learned friend
resumes his cross—-examingtion, I have a 8th June 1960
suggestion to put forward which should have
the effect of expediting and possibly simplifying
these proceedings. My learned friend cross-
examined Mr. Rattan Singh yesterday as to
Schedules A and B attached to the Bellman report.
As far as A and B are concerned, what Ilr. Rattan
Singh said in fact was that these were simply
Accountants figures and he was not able to
gpeak to them of his own knowledge. There can be
very little dispute about these figures because
they are all figures that are capable of exact
ascerteinment by reference to documents. If I
have to prove them in some other way, 1t means
that I will have to put in bank statements and
other documents, and the time of the Court has
to be taken up in going through and extracting
various figures from the cash book. The
suggestion I would make is this, that if the
two accountants Mr. Easterbrook and Mr. Cook
spent a little time together, assisted by
junior counsel, it might be possible to
agree on at any rate some of the figures in
Schedules A and B. That would save a good deal
of time and leave my friend perfectly free to
argue that this is not a proper method of
computation; but since the figures nust be
a matter for exact ascertaimment, I submit that
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In the Supreme would be the most convenient course,

Court
JUDGE: What do you say, Mr. Newbold?
Appellant's _
Evidence MR. NEWBOLD: My learned friend spoke to me a
monent ago about this. As for me I know Mr.
No. 34 Thian is the only person who has gone into the
figures of the appellant. As far as that
Rattan Singh first Schedule is concerned, the statement of
Cross=- worth at 1lth January, there is a figure set
Examination out by Mr. Thian in his second report,
8th June 1960 Mr. Cook's figure differs from Mr. Thian's. 10
(Gontinued) Mr. Thian spent many months on these accounts, '

and then Mr. Bellmen also had some contact with
these accounts, and now at the last moment -

I think on Friday - I was told for the first
time that Mr. Cook is now in the picture, If
my learned friend thinks that it will serve

any useful purpose, I am prepared to try.

JUDGE: What you are being invited to do is this:
to discontinue your cross-examination of the .
appellant in relation to the figures in these . 20
statements and leave that matter to be settled
as between the accountants, or possibly to be
determined in the light of subsequent examina-
tion or cross—-examination of the accountants in
the event of their failing to agree,

MR. NEWBOLD: I am perfectly prepared to do thate.

JUDGE: I am not seceking to influence the parties
either way. What you are asking Mr. Newbold to
do, Mr. Foot, is to discontinue a particular
line of cross—examination of a particular 30
witness in the hope that cross—examination of
any other witness in relation to that aspect
of the matter will become unnecessary. '

MR, DINGLE FOOT: I understood that my learned
friend really completed thet part of his cross-
examination,

MR. NEWBOILD: ©Not quite, but I was prepared, in the
light of Mr. Rattan Singh's answers, to direct
very few questions to actual figures.

MR. DINGLE FOOT: I should not object to his 40
completing his cross-examination, but apart from
any questions I may have to put to Rattan Singh,
I should have to ask the Court to examine the
statements in order to arrive at those figures
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exact ascertainment., Therefore, I would Court

respectfully suggest that the attempt should

be made, Appellant's

Bvidence:

JUDGE: I do not see that there is any harm in the

attempt being made, No. 34
MR. NEWBOLD: One of the difficulties is that the Rattan Singh

first statement relates to the position as at Cross- '

11th January, 1946, Mr. Thian has said that Examination

for the years 1946 and 1947 there are few, if 8th June 1960

ary books, so that it is a matter for (Continued)

conjecture s to what was lMr. Rattan Singh's
capital worth as at that date. There is one
item which should be capable of ascertainment
and that is the amount of his inheritance,
Rightly or wrongly, in/+the course of the
discussions with Mr, Thian, it was suggested
that the estate duty affidavit did not disclose
all the assets which came to Mr., Rattan Singh;
Furthermore, there was the doubt, which at any
rate as far as we are concerned has never been
resolved, as to what Mr. Rattan Singh's assets
were in India. I have spoken to my junior and
to Mr. Basteérbrook and they say that they
think little purpose would be served by such a
meeting, but I am prepared to accede to any
request that he may make.

JUDGE: I think the most obvious course is for the
meeting to take place: it can do no harm;
it may shorten the hearing, on the other hand,
1t may note.

MR, DINGLE FOOT: It may be that there will not be
complete agreement, but there are certain
figures which would be agreed, and that being
so we could remove a certain amount of the
area of controversy.

JUDGE: I think it had better go on that basis.
I am recording that although you do not think
that any useful purpose will be served, I think
it would be a gool thing to take place.

MR. NEWBOLD: Yes, my Lord,
JUDGE: T direct that Mr. Foot be allowed to have
Mr. Rattan Singh recalled for further re-

examination should anything happen as a result
of the meeting. In other words, you need not
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touch on the figures &t presen®,

Witness warned still on oathe.

MR. RATTAN SINGH (Cross—examination continued)

No. 34

Rattan Singh
Crogg=-
Exemination

8th June 1960
Continued

Qe

Mr. Rattan Singh, your leasrned counsel in his
open1n§ sa2id that in 1951 an arrangement was
errived at whereby you paid the medical
expenses of your labour, Who did you enter
into this arrangement with? A. I do not
remember; it might be Mr., Thian, but I do
not remember.

JUDGE: He obviously does not understand the

Qe

Qe

Qe

Qe

Qe

Qe

Q.

question. Will you please repeat it.

Did you enter into an arrangement whereby you
agreed to pay the medical expenses for the
labour? A, I do not remember,

Do you remember what the year was? A. I do
not remember.

Yesterday my learned friend said in his opening
that all the legal expenses had been incurred
on behslf of the business. What legal expenses
were incurred by the business? A. By Legal
cxpenses I mean expenses which were incurred

in defending the suits which were filed agqlnut
the business.

Who filed those suits? A, The suits were
filed on behalf of our business by our
advocates.,

Who did you file the suits against? A. One
was Mr. Ker,

When did you file that suit? A, I do not
remember; ‘there were so many other people
against whom suits were filed. I do not
remember the year.

The books would show these expenses - how they
came about? A, Those expenses nmust have
been entered in the hooks by the clerk after
he had received statements from the advocates.

Do you know that you were asked to produce
evidence ags to how these legal expenses were
incurred? A. I told Mr. Thian to reply to
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Qe

Qe

Qe

Qo

Qe
Qe

Qe

Q.

Q.

Qe

any query raised in this connection.

Did you not know that you were asked to
produce a statement showing how these expenses
were incurred? A. It was up to the

auditor t0 satisfyeeese

Pleage answer my question, Did you not know
that you were asked to produce statements
showing how the expenses were incurred?

A, Yes, I was asked.

And you knew/thatyou were told that if you

could satisfy the Commissioner that they were
incurred by the business they would be allowed?
A. Yeg, I know I was told this. Upon this,

I told my auditors to find out all the expenses
from the books and show them to the Commissioner
of Income Tax,

Did you have any dispute with any member of your
family? A. Once there was a dispute.
About the inheritance? A, Yes.
Did you also, apart from the dispute, incur

legal expenses in relation to the inheritance?
A, Yes.

Where were they paid from? A,
out of the business.

They were paid

Did these figures for legal expenses include
those expenses? A, Yes.

Do you know whether you or your accountant, or
anyone acting on your behalf, has ever

produced to the Department a bresk-down of those
figures? A, Bverything is in the books.

Your stock:
you not? A,

you had a pretty big business, had
It was not a very big business.,

What stock did you carry, roughly? A. We
were not keeping anything in stock, but whenever
the work was to be started we used to purchase
the materials and stock it for the erection of
the premises,

You had large contracts for large bulldings?
4, The contracts were neither big nor small;
they were normal contracts,
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No. 34 Q.

Rattan Singh
Cross- Q
Examination ‘
8th June 1?60
(Continued

Qe

Qe

Qe

Can you give any idea as to the maximum amount
of stock which you were carrying at any time?
A, The stock did not exceed Shs,.5,000/-.

By that I mean that as soon as we buy things
such as materials, cement, etc., we start
utilizing it at the same time.

You say the stock never exceeded more than
Shs.5,000/=? A.  Yes.

Do you know that in your accounts as signed by

yourself and produced by Mr. Thian there is a 10
statement that the stocks at the end of each of

the years 1948 to 1953 stood at exactly the

gsame figure of Shs.20,000/-? A. This

figure of Shs. 20,000/~ was shown by the

auditors on his own account; he did not

consult me about this amount.

Do you recall a meeting at which you were

present with Mr. Thian when Mr. Thian refused

to continue with your accounts unless you

disclosed everything? A, Yes, he said that 20
on one occasion. I told him that since 1

have given him all the books, all the bank

statements, then what else is there which 1

have not disclosed to you.

In evidence yesterday you said that when your
father died certain creditors of the estate had
never been paid? A, Yes.

Dealing with yourself, you said that the estate

owed you Shs.38,678/-? For What? A. This

amount was taken out from the list which was 30
prepared by Mr. Nanda in which he had shown all

the outstandings,

JUDGE: You were asked a very simple guestion,
Why was this owed to you?  A. I cannot say
anything about that; it was taken out from

the books.

MR; DINGLE FOOT: I hesitate to interrupt, but I

have been informed that the sease in which the

quostion was put to the witness through the

interpreter was, why did Mr. Rattan Singh owe 40
80 much money to other people.

JUDGE: If that is so, there is only one answer

and that one answer is to discharge the
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interpreter and start all over ugeain. It has In the Supreme

been quite clearly laid down by the Court of Court
Appeal for Bagtern Africa that where the

interpretation is called into question, it is Appellant's
not proper to begin with a new interpreter Evidence
from that point where the interpretation is

first challenged, but that the whole matter No. 34

must be begun de novo.
Rattan Singh

MR. DINGLE FOOT: I do not want to do that. Cross-
Examination
JUDGE: Mr. Newbcld's question was this: Can 8th June 1960
you explain how it was that at your father's (Continued)
death your father owed you the sum of
Shs, 38, 600/-2

WITNESS: I cannot give any reason for that.

MR, NEWBOLD: Can you give any reason why the

Qe

estate owed your 4 children and your wife
sumns of money? A, I cannot give any reason
for that.

Do you know what was the total amcnt of
inheritance which you received from your father?
A I do not remember off hand, but whatever

is written in the books I have referred to that

figure,

Mr, Rattan Singh, do you ever take a meal at
the Salisbury Hotel? A, I have never taken
meals at the Salisbury Hotel or any hotel in
Nairobi. Since I am not taking mutton, so I
am not taking meals at any hotels in Nairobi.

JUDGE: Is the hotel strictly confined to mutton?

INTERPRETER He says he is a vegetarlan,

Qe

Q.

Q.

Qe

Do you ever entertain Ladies in any
restaurant? A. I have never entertained
ladies at any restaurant.

Have you ever advanced money to any ladies?
A. No,

Do you know a Mrs, Taylor? A, I have never
heard this name.

Do you know anything about a school of dancing?
A, I have never heard this name,
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Rattan Singh
Cross-
Examination
8th June 1960
(Continued

Street was transferred to Gian Singh contains a
clause as follows (Clause 3). (Reads). Is

that correct or not? A, Whatever is written
in the deed is correct; but the amount was

paid by my father, I did not pay. I signed,

My father told me to go to the office of Mr.
Anand and sign it. And Mr, Anand was asked to
come gnd- give his evidence in Court as to who
paid this amount and his reply was that there was
no records in his office.

JUDGE: Can you remember how it was paid?
Was it paid in cash or by chegue? 4. Since
it was not paid by me, I do not remember how
it was paid.

Qe S0 you are saying that what is written is not
correct? A. I agree that whatever is
written in the deed is correct - I accept it,

I did not read it; I was Jjust told to sign it,
and I signed it,

Qe You said yesterday that all your rental income
was put into the books? A. Yes, sir.

Qe Did you put in the books the rental income from
Grogan Road for the years 1951, 1952 and
19537 A, Since the receipts are made out in
respect of the rents, so these receipts must
have been entered in the books, Since I am not
writing the books myself, whenever rent is
received my clerk is asked to prepare a receipt
and enter the receipt in the books.

Qe I am instructed that these rentals were never
in the books?

JUDGL Which premises are you referring to, lr.
Newbold? A, Grogan Road.

The house in which he lived? A, Yes,.
I think it should be put to him.

Q. Did you live in a house which you built in
Grogan Road? A, Yes,

Q.  Where there are shops below? A. Yes, Sir.

Q. Did you let these to people? A. Yes.
156 -
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Did you receive rentals from the tenants? In the Supreme

A T received rent only from one or two Court

tenants, rent in respect of the other tenants

was never received by me, Appellant's

' Evidence

Do you know whether any rental which you

received from those shops in Grogan Road were No. 34

ever put into the books for the years 1§51,

1952 and 19537 A, You nust refer to the Rattan Singh

books - they are in the books. Cross-
Examination

When you said yesterday that all the rentals are 8th June 1960

put in the books, you did not know - is that (Continued)

right? A, Whenever any rent is received in
the office it is entered in the books.

JUDGE s Mr. Newbold, is it desirable to pursue
the question of the rental value of the
premises? A, That has been assessed and it
has also been agreed that it does not form part
of Mr. Cook's report. The net annual value is
not in dispute. It certainly ie not a ground
of appeal,

What I had in mind was this., Has any allowance
been made for it in the schedules which purport to
set out his household expenses and various other
expenses? A, There would not be an allowance
there.,

Has it been included in his household expenses?
A, No, I don't think so, because it was owned
by himself and he would not be paying any rental
for it.

Presumably in calculating what his annual
expenditure was, it would be necessary to have
regard, for income tax purposes, to the value

of the portion of Grogaen Road in which he lived?
A, That has been included in a separate item
in the assessment.

Mr. Rattan Singh, did you and the members of
your family use the motor cars of the business?
A, Yes.

On your private affairs? A, No.
You mean to say that nelther you nor any member

of your femily used a motor car to take a run
in the park? A, Others are using but I am not.
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(Continued

?60

Qe

Qe

Qs

Q.

Qe

Qe

Qe

Qe

Qe

using the motor car.

And the expenses of running the car were paid
for out of the business? A. Yegse In
February, 1953, there were no other vehicles
except one pickup and three lorries; one was
broken and in third-clags condition.

Did you repair any house belonging to your
sister? A, There were repairs amounting to
200/~ on one occasion.

Do you remember a meeting at Mr. Basterbrook's
offfice on 6th March, 1958, with Surjeet Singh
and Shaffie? A, A meeting might have taken
rlace.

And Mr., Basterbrook was asking you to explain
various figures? A. Yes,

In particular the item of Shs.30,000/-2
* YGSI '

Which was supposed to have been deposited by
your wife? A, Yes.

And Shs.30,000/- supposed to hsve been
deposited by yourself for Gian Singh?.
A, Yes,

Do you remember Mr. Shaffie making certain
statements and Mr. Easterbrock said, "If these
statements sre correct you had in your
posgegsion on 31lst December, 1950, about
Shs.120,000/- in cash which had not been
discloged"? 4. Yes.,

' Did you have that figure in cash in your

possession? A I did nct have that amount
in my possession.

Was Mr. Shaffiel's statement incorrect? A,
think you had better ask Mr. Shaffie,

I am talking about what you have? A. Iy
reply is that I have nothing.

. Nothing in cash in your possession on 31ls%t

December, 1950? A. Whatever cash was there
it was in the bank, but it was not with me.
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Qe

Qe

Qe

Qe

Qe

Q.

Q.

Q.

Qe

Qe

Qe

Q.
Qe

You had no cash at all in your possession on In the Supreme

31st December, 19507 A I had no cash. Court

Did you ever keep any sums of cash in your Appellant's

possegsion, let us say exceeding Shs.2,000/~? Evidence

A, Not more than 2,000 to 4,000/-, sometimes

in -cash. No. 34

You never had any more? A, Not more than Rattan Singh

that; 1if we wanted more, we would draw Irom Cross—

the banik, Examination
8th June 1?60

If therefore you transmitted wmoney to India (Continued

sums like B8hs.30,000/- and you did not pay _
for it by cheque, where did you get the money
from? A, It must have been taken out of the

You said to my friend that the business was bad
in 1953. A. What I meant was that the rates
were not good.

Did you meke a good profit that year? A, Noe

You made a return of income in relation to each
year and you were agsessed on the income
returned? A, Yes.

And you paid the tax at which you were assessed?
A, Yes.,

And it was only afterwards that the Investigation
Brench started to ask you questions? A, Yes,

Do you remember how much you returned for the
year of income 1953. 7You returned income for
that year of £3,402% A, Yes.

And do you see in the accounts which you signed
that you made not a profit from the business

of Shs.58,578/-7 L. This was prepared by
Handa.

And signed by yourself? A, He made me sign
i‘t.

And you paid tax on then. A, Yes,.

Do you mean to say that you did not know

whether you made a loss or a profit in the year?
A, I+ was the accountant who prepared these

159.



In the Supreme
Court

Appellant'ts
Evidence

34

Rattan Singh
Cross~
Exemination
8th June 1960
{Continued)

Qe

Q.

Qe

accounts from viie books, and he was in a
better position to know all about this -
whether there was 2 profit or a losc.

Do you mean to say that you did not know
whether you were making a profit or a loss in
the year? A, I did not know.

JUDGE:  Did you ever ask Mr. Nanda how the business

was doing, whether 1t was making a profit or
making a loss? A, I never wsked nim this
guestion.

Did you ever ask your clerks whether the
business was makiug a profit or a loss?
A, No, I did ot ask such question.

50 the position is that for a period of 7 or
more years you carried on business but never
enguired of the people in charge of the
financial side of your operations whether you
were making a profit or a loss? A, He wss
telling me that everything which is coming into
the business is in the banks,

Would you try and answer my cuestion. Is it
correct that for about 7 years you made no
enquiries of the auvditors or of the clerks who
were responsible for the financial side of your
operations as to whether your vusiness weas
running at a profit or at o loss? A, I did
not ask such auestion.

Did you know durl 12 that period of Tyears
whether your business was running at a profit or
a loss? A, The only thing I knew was that
the business was not running in loss.

I am instructed that at a meeting at which

Mr, Thian, and i, u@ote”beO“ were present, jou
were discussing your estate duty eifidavidt, and
Mr. Thian in your presence said that you had
sworn a false estate duty affidavit? A, - Ie
might have said so,

Is it true? A, T am telling that he might
have said so.

Is it correct that you swore to a false estate

duty affidavit? A, I was told that the dmount

which was given to me was correct, and on that
160,
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Qs

Qe

Qo

Qe

Qe

Qe

.

Qe

anount I swore that affidavit, because I did In the Supreme

not preparc the accounts, Court

You have said that you did not know the Appellant's
figures? A, Yes. Evidence
You did not give any statement to Ikr, Cook as No. 34

to these figures? ' Yes,
Rattan Singh
You mention that in 1953 you had to pay greater Cross=-

wages? A Yes, it is true, Examination
‘ 8th June 1960
Is there not a standing clause in ordinar (Continued)
2

contracts that the person on whose behalf you
are erecting a building pays any increase in
lsbhour? A, No, it is not so.

You have not such a clause in your contracts?
A, It was not in my contract.

You have a contract with the Royal Technical
College of East Africa? A, Yes.

And you had one before? A, No, it was not
before,

Is that clause in the contract? A. I do not
know because that countract was sizned when I was
in India. My nartner gigned that contract.

You had a contract for the Nairobi County Council.
Was thet clause in the contract? A, It was
not in the conitract.

Re—exanined by MR, DINGLE F*0O0T:

Re-~
Qs I, Rattan Singh, you were asked yesterday Examination
about your family history? A. Yes.
Qe And you said that you were 10 years old at the
time of your marriage, A Yes.
Qe Is yours a Hindu family. A Yes, Sir.
Qe And are you governed by Mitskabari law?
A Tes, '
Qe I thiuk uncCer that law you have a system of
undivided families? A. Yes.
Q. And is it normal for all the property belonging

to the family to be held together? A, Yes Sir.
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Rattan Singh

Re~

Bxamination Qe
8th June 1960
Continued

Q.
Q.
Q.
Qe

Qe

And it is administered by one member of the
family who is the Karta? A. Yes, sir,

Lre you the Karta? A. Yes, Sir.

But it is possible, is it not, for a member of a
joint undivided family to have self-acquired
property in addition to his share in the family
property? A. Yes.

You were also agked one or two cuestions aboutb
the meals that you ate? A. Yes.

Can you tell my Lord, you say you do not eat
meat - you are a vegetarian? A, Tes.

And is the same thing true of the other members
of your family? A. All the members of my
family are vegetarian,

Cen you say whether atv home they drink any
alcohol? Lie No one is drinking alcohol
in the femily in the house.

You were asked a number of guestions about the
books and returns? A, Yes.

And you sald that they were all made up by Mr.
Nanda? A. Yes.

When did you last see Mr, Nanda? A, I thinlk

Have you had any communication with him since
then? A, Yese

When was that? L At the time I received
the first letter regarding this investigation,

Is that the only one? A. TYes, that was the
last time I talked to him.

Have you been able to obtain any assistance
from Mr. Handa in the course of these
discussions with the Inland Hevenue? A, 1
could not get any assigtance from Mr. Handa,

You were ssked about two remittances that
were nade to India each of Shs.15,100/-.
.A.. YGS.
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Qe

Qe
Qe

Qe

Qe
Qe

Q.

Q.

Q.

Qe

Qe

You told my Liord that that did not represent In the Supreme

your Oown money? A Yes, it is true. Court
To whom did these sums belong? A, One Appellant's
amount belonged to Chanan Singh, and other Evidence
smount belonged to TFakir Singh.
No. 34

Cen you say that how this money came to be in
your hands?  A. Those amounts were given Rattan Singh
to me by them in cash, Re-

Examination
Did they come from India in the first place? 8th June 1960
A., They came from Indis on permit, (Continued)

Did they work for you for a time? A, Yes,

Arid how long did they work for you?  A. For
a period of 5 years avproximately.

What were the years? 4, I do not remember
the years, but they came on permit which was
valid for 4 years, and then it was extended

Tor another one year and after that period they
return to India.

And you say they were working for you during
the period they were here? A, Yes.

And did they not oifer any money to you.
Ao Yes.

What were the sums which they entrusted to you?
A, Fach one of them entrusted to me
Shs.15,000/-.

Was it Shs.15,000/- exactly, or might it have
been little more or less? A, It was Shs.
15,150/~, because the idea behind it was to
have R.10,000 and they paid 150/- extra to
cover the commission charges.

What were you to do with the money? A, They
requested me to remit these asmounts to India.

And did you do so? A, I did so.

Did you transmit it to your own account?
A. Yes, sir.

At which bank, A. Imperial Bank, Jullundur.
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(Continued)

Qe

Qe

Qe

Q.

Qe

Q.

Qe

Q.

Qe

Qe

Can you tell us whether any of that money
has since been paid over to e¢ither of these
gentlemen? A, Tes.

How did that happen? A, The house whicn I
had purchased in Delhi - the rent of thet
house is being received by these two gentlemen.

When did you make that arrangement with them?
.A.o " In 19560

Was that when you went to India? A. . I went fto
India in 19%5. 10

Did you sees them there when you went to India?
A Yes, :

Was it during the course of that visit that you
mede an arrangement about the rents of the
house at Delhi? i Yes, Siite

YTou were asked about certain insurance premiums
wihich were claimed in your tax returns?
.A.o ) YGS.

And you were asked about the premium - I think

it was Shs.1,618/-. Twas pubt to you that you 20
claimned for these premiums ia 1950, 1951 and

195z2? A. “Yes.

Did you at any time have an insurance policy
with the Bharat Insurance Compeny, that is a
Delhi Company?  A. Formerly 1t was at Lahore,
now it is at Delhi.

And did you at any time have a policy with the

Bharat Insurance Co. on which you paid this

annual premium of Shs.1,618/-? A, Tes, I

had teken the policy from the Bharat Insurance 30
Coe, but I did not receive the documents.

Yesterday I tried to find the receipt from

my office, hut couvld not.

I ask you to look at your cesh book for February
1949, at an entry underliined in pencil,

shown to witness). What is thab entry?
A, Bhar%t Insurance Co, - the amount is
Shs 01,618/'-!

If you will go back to March, 1948, the
second entry is 5th Harch, 1948% 4. Yes. 40
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Qe

Qe

Q.

Qe

Qe

Q.

Qe

Q.

Qs

Q.

There ig a similar entr; in respect of the In the Supreme

Bharat Insurance Co.? 4,  Yes, sir, Court

So that you paid premium on this policy in Appellant's

1948 and 19497 A Yes, sir. Evidence

What happened about this insurance policy? No. 34

Bie Since I was not in possession of any

documents about this insurance policy, I Rattan Singh

suggested my clerk to make enquiries in this Re~

connection, but he did not make any enquiries. Exemination
8th June 1?60

So far as you know, were any further premiums (Continued

paid on this policy? A, I do not know, but
in connection with a new policy three premiunms
have been made,

With whom was the new policy - which Company?
A, That is also the Bharat Insurance Co,

Now you were asked yesterday about your household
exnenses. Can you give the Court an estimate of
household expenses each month? A. A rough
estimate may be between Shs.900/- and Shs,l1,000/-
but I have not kept any precise account.,

Do you remember answering certain questions put
to you by Mr. Bellmen? Al Yes,

And did you tell ifr. Bellman that you would
give him a written answer saying that you esti-
mated your household expenses at £600 a year?
A. Yes.

I thinkz that you have discussed with your sons
certain figures, have you not? A, Yes.

Lool at those figures, first of all for the year
1946, what is the first entry there? A, The
first entry is £360 in respect of food,

What is the next one? X The second item is
£48 in respect of water and light,

The next item? A, The next item is £12 for
education.

What is the next item? A, That is £5 for
rates,

Next? A, £60 for car,
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Qe

Q.

Qe

Qe

Qe

Next? A, £50 for clothing.
Next item? A &£50 - general.
What 1s the total? Lo £585,

I think there is a2 similar calculation for
each of the next 7 years? A, Yese

What is the total for 19477 A £598,

19482 A, £618
19497 A, £265
19507 A, £616
19517 A, £632
19522 A, £661
1953? A, £638

Can you tell my Lord why it is that the figure
for 1949 is so nuch lower? A, 4t that

time my son had gone to England and my wife
and I had. gone to India,

S0 you were not here for the whole of the year
A. I stayed in India for 4 months.

You were asked sbout medical expeunsss. Can

you give any sort of indication as to what
proportion of the amounts spent on medical
CXpenses was for your workers and what
proportion wag for your family? A I canunot.

Can you say whether the grester part of it
would be for the workers or the greaber nart
for the family? A, I think the greater part
of the expenses was in respect of labour.

Could you give an indication as to the nuwber
of workmen whom you employed?. A, I carmot
tell off-hand; it must be in the nuster roll,

I don't want the exact number, Did it vary
from time to time, the number you employed?
A, Tes, it varied from time to time.
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Qe

Qe

op

Qe

Qs

Qe

Qo

Qe

Qe

Qs

Qe

What weuld be the greatsst number that you
would employ? A, There were 100 Africans
and 30 to 40 Asians,

That would be the maximum nvuber? A, Yes,
gir. ‘

Would you look at the muster roll book.
(Shovm% Lock at the month of July, 1951.
Does that show the number of Africans
employed in July, 1951% A, . This shows the
nuitber of employees as 87,

Now look at February 1953. How many were
employed? A, b2

If you look back to Janvary it is a smaller
number? A, 39.

Were all these workers all covered by this
arrangement for medical attention?
L Yes, sir.

Cash book put in as BExhibit 5.
Muster Rolls put in as BExhibit 6(1), (2)
and (3).

You were asked about legal expenses and you
sald that suits were filed on behalf of your
business by your advocates. A, Yes, sir.

Can you remember who your Advocates were?
A One was Mr, Kean; +the second was
Mr. C. R. Xandavia; the third was Mr. Khanna.

Did Mr., Kharnna do mucn work for you during
1947 and 19537 A, Veg, o1lr.

And was that all in connectiovn with your
business? A, Yes, sir.

Would you look at that document?  (Shown).
A Yeg, I see the name of lessrs. Khanna.,

Doeg that give particulars of the fees
charged to you for professional services by
Hessre, Khanne beginning in 1943 and
contiauing up to the end of 19537 A, Yes,

Can you say whether all that work was in
regpect of your business, A, Yes, business
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as well as private.

Qe What private litigation was involved?
A It was a dispute whichh I had with
ny stepmother.

Q. Apart from that dispute, did you have any
other private litigation? A, Lo, sir,
I did not have any other privabe
litigation.

fees 1list put in as Exhibit 7.

JUDGE: Have you been through this list, Mr. 10
Foot,

MR. FOOT: I have not been through it in
detail,

JUDGE: I gee that there are certain items in
respect of a criminal aopeal, there are
certein itcems in respect of transfer of
property and there is one item in relation
to some assessment case, which I assume to
be under the Rent Restriction Crdinance. I

do not know whether that can be regarded 20
as litigation in the course of his
business.

MR. ICOT: I would have thought that the
assessment for the purpose of the Rent
Aestriction Ordinance is in connection with
his income from rents. He has two sources
of income? e is a business man and a
landlord, and I would sub.uit that he is
entitled to charge anything that he
necessarily incurs. 30

JUDGE: It merely refers to an assessment
case.

MR, FOOT: I will put it to the witness.

Qe Can you remember any proceedings before
the Rent Control Board?
A, Yes,
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Qe What were thosc procescingg - what can you In the Supreme

recall about them? A, It was in Court
connection with the rent of property in
6th Parkland Avenus. The tenant who was Appellant's
first occupying those premises was paying Evidence
rent Shs,900/- monthly, and then he took
this method of wrent to the Rent Control No. 34
Board,

Rattan Singh

(To Judge):  Your Lordship drew attention to a Re~

criminal anpeal. You will see thzat is an Examination
item which is wrongly debited, That is a 8th June 1?60
credit to him. Iy junior has added up (Continued
these sums; they come to a total of
Shs.32,018/-.

kR. NEWBOLD: Tour Leordship, it makes my task
juite impossitle when for the first time
things of this nature are produced in re-
examination,

JUDGE: It cannot be helped, Mr, Foot is
entvitled to elicit these facts in re-
examination to show that it was a perfectly
proper claim,

Mix., WEWDRULD: 1 challenge it in this way, you
were z.sked to produce these accounts to the
Inland Revenue and you never did,

MR. FCOT:s My instructions are that this
docuaent was siown to the Inland Revenue,

JUDGE: Whether 1t was or was not, 1t seems to be
perfectly oroper for the ccurse to be adopted
which has in fact been adopted,

Qs I want you to look at two references here
on page 6 and page 7 where an "X" has been
put. There are two relerences to an agreed
fee with reference to Bassan Kaur?

A Ves,

Qs There is on item on pe. 6 of &/- and another
item by cheqgue re costs c.cC. 742/51 -
Rassan Kaur 160/-. How did that 1itigation
end? A The o;DObiuu party appealcd
against the decision of this case and their
arpeal was dismissed,

169.



In the Supreme Q.
Court

Appellant's Qs
HBvidence

No. 34

Rattan Singh Qe
Re=-

Examination

8th June 1960

(Continued)
Qe
Qe
Qe
Q
Qe
Qe

You were successful in that litigation?
A, Yes.

Do you remember drgfting some grounds of
appeal yourself or signing some grounds of
appeal on 29th September, 19587

A, Yes sir.

I suppose you had scme assistance in
drawing it up? A, Mr, Shaffie and I,
Bellmen prepared these grounds and asked
me to sign, and I signed.

I think it was forwsrded to Mr, Bachgsard,
who was then acting for you. A. Yes,
sir. '

So that document was read through to you?
Did you resd it yourself before signing
ite A I do not kmow how to read
English; it was not read by me, they read
it.

They read it to you? A, Tese

Do you remember it containing this passage?
"Profit on sale Grogan Road building?

A, Actuelly I did not want to sell

this property; 1t was sold cnly for the
reason 'that I had no money to start.

Moshi National Banl of India building
contract which had been awarded to me
during that month"?

A, Yes sir,

(Continues reading) : "is the profit
ont Moshi contract sesessevresesnsl

Is that correct?

A, Yes, sir.

You were asked about the Shs. 30,000/~
that you remitted to India which had
been given to you by your mother.

Did you tell Mr., Thian sbout that?

A Yes.
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NO. 35 In the Supreme

Court
Gian Singh
_ Appellant's
GIAN SIiNGH, sworn Evidence
Exanined by MR. DINCLE FOOT: No. 35
Q. Is your name Gian Singh%? A, Yes, Gian Singh
‘ ’ . Examination

Qe Are you the eldest son of the last witness? 8th_June,1960

A, Yes.
Qe Do you live in the seme house with him?

A. YeSo
Q. I think that you are an architect by

profession? Ao Yes. o
Q. When were you born? A, 25th August, 1931.
Qe And do ydu,rémember your grandfather Nagina

Singh? A, Yes, quite well,
Q. Can you say what the relations were between

J ¥y e I

you? A, Our relations were very close.
Qe Did you assist him at one time in his

business? A, . Yes, quite a bit.
Qe Where did you go to school? A, In Nairobi,

vhen I was about 4 years old.
Qe The Gulzaar Street property - I think you

assisted your father in building that

property? A, Yes.
Qe What was your understanding of the destination

of the property after it was built? - A. During

“the course of the construction my grandfather

intimated that the building was purchased for

me and when it was erected it would be for

myself.
Qe Were there certain drawings in connection with

the building? A, Yes,
Qs Can you identify this (shown) as the drawing

used in the building of the Gulzaar Street
property? A, Yes.
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Qe

Q.

Q.

Q.

Qe

Qe
Q.
Qe

Q.
Qe

Drawing put in as Exhibit 8.

What has been your understanding regarding
the rents in Gulzaar Street? A, I have
never thought of the property in connection
with rents.

Do you regard the property as belonging to
yourself? A, The simple fact is that it is
in my name; that is all 1t means to me. 10

Apart from the receipt of rents, as far as you
were concerned you thought the property was
your own? A. Not in a nmonetary gain way -
only as far as the name went.

We ¥now of course that your education was paid
for? A. Yes,.

You went to England in which year? A, In
September, 1949,

How long did you stay? A. I cam back in 20

March, 1955.

Can you tell us what remitbtances you received
during the time you were in the U.K.? A. In
the beginning it was not too much, about

£40; and then when I went to London it went
up to £50; between £40 and £50.

Will you look at Schedule C., (Showm).
The first figure is Shs.2006/- in 19497
A, Correct,.

For 1950 Shs.10,701/-7 Yes. 30
That would be approximately right? A, Yes,

1951, Shs.10,029/-2? A, Yes,

1952, Shs.8,016/-2? A. Yes, I never used

to get a monthly allowance, I need to write
and say when I was in need of money.

In 1953, Shs.10,027/-? A. Yes.

So far as your memory goes, those sums are
about right? A, They are approximately
right.
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When did you become a partner in your father's
firm®? A, 1955 - October, ‘

Will you say why the partnership ended?
A, It conflicted with my profession and I
had to withdraw from the firm.

Cross—examined by MR. NEWBOLD.

Qe

Q.

Q.

Qe
Q.
Qe

Q.

Qe

Q.

Qe

You said that you became a partner in your
father's firm in 1955% A, Yes.

Did you understand that a portion of the
assets were simply transferred to your name?
Ao Correct.

What share 4id you have? 4. I am not
acquainted with the figures, but I was told a
certain sum was due to me from the rentals
received Irom the property.

Did you ever receive it? A. No,
Were you ever in fact a partner? A. Yes.
You never received any money? A, No.

You never paid any sums of money? A. Not
out of my pocket,

What is your share in the partnership?
A, I do not know,.

When you retired from the partnership, did
any body pay you any sum of money for your
share? A, No.

Did any further transaction take place.
A, No.

No, if T understand you correctly, you became

a partner without any transactions taking
place, without paying any money, without
knowing what your share was. You never while
you were a partner received anything, and when
you left the partnership no document was signed
and nobody paid you anything? A. That is
correct.

173.

In the Supreme
Court

Appellanﬁ'sAm
Evidence

No, 35

Gian Singh
Examination
8th June,1960
(Continued)

Cross-
examination



In the Supreme Q.

Court

Appellant's
Fvidence

No. 35

Gian Singh
crogs-—
examination
8th June,1960
(Continued)

Q.
Q.

Qe

Q.

Q.

Qe

Q.

Q.

Qe

Q.

This drawings:s I understood you to say it
was used in the erection of the building

in Gulzasc Street? A. This is a drawing
produced from the original.

Wien was the original produced? A, Before
the building was erected.

When was that? A, About 1947Z.

That was before the building was erected?
A, The drawing would have to be prepared
before the building was erected. 10

Is that a drawing of the erection of the
building? A, This is a check of the
original indicating additions and alterations.

When was that document produced - what year?
A, There is a date on the drawing.

Look_at the left hand side? Ao That would
indicate 1948,

Do T understand you to say that this was used

in the erection of the original bulilding in

1941, but now is it not correct that that plan 20
was produced for the first time in 1943%

A, That is correct.

Which was after your grandfather had died?
A, Correct,

I understand it was produced in order to
satisfy the Court that this plot had been given
to you by your grandfather. Is that why it
was produced? A, Naturally, this arawing
was overliooked.

JUDGE Does the title appear on the original 30
drawing? A, It would appear.

The title appears on the original drawing in
19417 A, It might appear; I have not
Seen one,

You have not seen it. Why do you say the title
would appear on the original drawing? A. Be-
cause when my grandfather handed it to me I
naturally concluded that it would have my name
on it.
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JUD3E: Do you know or don't you? A. I don't.

Is that drawing still in existence?
A, T could try to trace it.

Perhaps you will try and bring it here
to-morrow. What about the drawing from
which this was a re-~production?

Ae It was from the original.

Will you look for that too?

e, Gian Singh, 4id you have an interview with
Mr. Basterbrook on one occasion? A. Yes.

Waen he spoke to you aboubt your income and
your assets? A, I do not recollect the
terms of the interview,

What was he interviewing you about?
A. Generally in comnection with the
vartnersnip.

Did he not aslk you what properfy you had?
A. Not that I can recollect,

But he asked you what income you had?
A, I cannot reunember,

Whet was he asking you? A, He was not
interviewing me directly; he was talking to
the other psople who were being interviewed.

He did not spesit to you about this property
in Gulzaar Street? A, I cannot recollect.

Do you recall 2%t any time having told lr.
Zasterbrook that you know anything about this
property? A, Hoe.

You do not recall lir. Basterbrook talking to
you at all about this property? A. No.

As far as you can recall, he was asking you
only about your partnership assets?
A, That is correct.

fhen you returned, did you enter into any
employment? A, Not immediatelye.
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Q.
Q.

Q.
Qe

Qe

Q.

Q.

Qe

Q.

Q.
Q.

Qe

Subsequently? A, Yes.
When was that? A, In September, 1955.

With whom? A. With a firm of architects,
Jackson & Hill,

In September, 19557 A, Yes.

Between March, 1955 and September, 1955, were
you employed at all? A, I was looking
after my father's business.

Did you receive any money? A, I just took
what I needed, but not in the form of salary;
it was mainly confined to my out of pocket
expenses., '

When you were employed in September, 1955,
what was your salaxry? A, £60 a month.

Is that the salary which you continued to
receive thereafter? A, I was given a rise.

Are you still employéd by Jackson & Hill?
Ao Nos

Have you ever invested any money with a
Mrs. Taylor in the form of dancing licence?
A, Yes.,

Did you in fact provide the money for the
opening of this school? A, No.

How much money did you provide? A, Not
more than &£10.

That is all the money you paid to Mrs. Taylor?
A. Yes.

£107 A, Yes.

Is it correct that all the money you have
given would be £107 A, At one time, yes.

How many times have you given her money?
A, I was taking dancing lessons for a
number of months.
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Qe

Qe

Qe

Qe

Qe

Q.

Qe

Q.

Q.

At £10 a lesson? A, The fees were, I think,

about £6 for a course of lesgons.

How many courses of lessons did you have?
A, T camnot remember, but they were spread
over a period of asbout a year to 15 month.

I suggest that you were entertaining a lot of
veople at restaurants and things of that sort?
A, It is possible,

I suggest that you expended considerable sums
of money on entertainment? A. Not more than
that I earned from my Jjob.

Would it be incorrect to say that the money
you recelved in Ingland you assumed was your
Tather's money? A, Noe-

So would it Dbe correct to say that you assumed
it was your father's money? A, Yes,

JUDGH 3 When did you first become aware that
the Gulzaar Street »remises had been placed
in your name? A, Lver since I was 10 or
11 years old.

Wnen you ‘werse answering my learned friend you
said that you never thought of it, the Gulzaar
Street money, as mine., It was mine as far as
the name went? A, Correct,

What did you mean by that? A, Obviously
the property created a certain amount of rent
collected by my father, but I have never
looked upon that money as mine personally.

It is a family system? A. Yes,

JUDGI e What about your salary as an
architect? Does that go into the family
too? 4. Not at the moment., I did
meke an offer to my father when I took this
employment.

And you live at home? A. Yes.

You have no living expenses; your £60 is
entirely your own? A. Quite corrcct.

You still live at home? A, Ves,
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In the Supreme Q. You have a car? A. Yes.

Court
Qe How long you had a car? A. Since I came
Appellant's back from England.
Evidence
Q. What sort of car? A. A Pentiac.
No. 35
: Qe Which you received on your return from England
Gian Singh in 19557 A, Yes.
Cross-
examination Q. Did you pay for it? A, No.
8th June, 1960

(Continued) Q. Have you still got that car? A. No.

Qe Have you got another car now?  A. Yes.
Qe What sort of car? A. A Chevrolet.
Q. Did you pay for that? A No.

Qe Apart from the Pentiac and the Chevrolet, have
you any other car? A, Yes, a Chevrolet
again.

Q. If I understand you correctly, between the
middle of 1955 and the middle of 1960 you
have had 3 cars, ‘all new? A Correct.

Q. The Pentiac and 2 Chevrolets? A Yes.
Correction theres: 3 Chevrolets.

Qe None of which you paid? A, No

Qe Do you know the approximate value of these
Chevrolets? A, Every time I changed ny
car I bought a model of the previous year
when it was almost on the shelf, which meant
that I had to pay very little to change that
car for a new one.

Q. Your father paid for those cars? A. Correct.

Q. Do you know where he pald from? A. Trom
the firm's accounte.

Qe Do you recall the price of the Pontiac?
A, I think it was in the region of £1,300.

Q. Do you know how much was paid for the first
Chevrolet?
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Qe

Qe

Qe

Qs

Qe
Qe

JUDGE: Was that a trade in? A Yes. In the Supreme

Court
What happened to the Pontlac? A, It was
involved in an accident. Appellant's
Evidence
Have you no idea of the cost of the Pontiac?
A, About £1,200. No. 35
Or more? A, Not very much more, Gian Singh
Cross-
And the subsequent Chevrolet was a new one? examination
Ao Yes. 8th June, 1960
ﬁGontInued)

Do you know the price of that? A, Again
about £1,250,

JUDGE:s  Did you have to pay for that? A, T
sold my previous car and paid the money I
recelved for it into Motor llart, and the
remainder was added from the firm to pay
for the new Car,.

The third car was a trade in? A, Tes.
What happened to the Pontiac after the
accident - who got the insurance money?
L. We still have the car.

Your brother Surjeet Singh also has a car?
A, Yes. :

And he has had a car ever since you have been
here? A, Yes.

What sort of car has he got now? A, A TFord.

Do you recall when he got that? A. About May.

- Before that he had what? A. A Ford (Consul)?

Before the Ford Consul what did he have?
A, A Ford Zodisc,.

Before the Ford Zodiac? A. A Ford Zephyr.

He had all those cars since you returned in
19552 A, Correct.
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Qe

Q.

Qe

Qe

Q.

Qe

Qe

Q.

Qe

Before that what 4id he have?
A, A Pickup.

By Piclup you mean a station wagon?
A A small truck.

Were all these venicles provided by your
father for his children? A Correct.

Did you have a car before you went to
England? A, No.

Have you ever had meals at the Salisbury Hotel?
A, I might have had,

' May I suggest that you have had on a number of

occasions? A, It is possible.

I suggest that you too a party there?
A, It is possible.

I suggest that the bill very often was £30 a
night? A. That is incorrect.

I assume that the party you did take were not
male parties - there were ladies present?
A, It is possible.

May I suggest that there were a number of
Buropean ladies present? A, It is possible.

I suggest that you were living at a very high
rate indeed and you have been for a long time?

- A, That would not be corr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>