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High Court of Lagos dated the 16th February 1959
and allowing the Appeal by John Khalil Khawam and
Company (John Khalil Khawam trading as) (the
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1. These are Appeals from the Judgment and Order pp. 69, 80.
dated the 8th March 1960 of the Federal Supreme
Court of Nigeria dismissing the Cross Appeal by
K. Chellaram and Sons (Nig.) Limited (the
Defendants in the suit) from the Judgment of the p.42,
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Ex G. p.89.

EX.H‘ p.91.

Ex.J. p.92.

Plaintiffs in the suit) by increasing the damages
awarded by the said Judgment from £2,000 to £2,500.

2. The suit was brought for relief in respect of
infringement by the Defendants of the Plaintiffs'
rights in a textile design which the Plaintiffs had
registered in the Manchester Registry of the Patent
Office under the Registered Designs Act, 1949, such
registration being entitled to protection in Nigeria
under the United Kingdom Designs (Protection)
Ordinance. In their Defence and Counterclaim and at
the trial the Defendants contended (inter alia) that
the Plaintiffs had no rights in the said design on
the ground that it was not new or original. The
learned trial Judge held that the said design was
sufficiently distinct from decorative motifs, well
known in Nigeria and associated with Adire or "tie
and dye" cloth, as 1o be entitled to protection

as a new and original design. Before the Federal
Supreme Court the Defendants abandoned their appeal
against this finding of fact. The appeals of both
parties accordingly proceeded on issues of damages
only, namely, whether the Defendants were innocent
infringers and therefore not liable in damages or,
if not, what was the proper measure and amount of
the damages. In these Appeals the Defendants will

contend that on the true construction of the relevant

statutory provisions and the effect of the evidence
their infringement was innocent, alternatively that
the £2,000 damages awarded by the learned trial
judge were excessive, that the Federal Supreme Court
erred in law and on the evidence in awarding a

further amount of £500 damages, and that in any event

there is no ground for increasing the £2,500 damages
awarded by the Federal Supreme Court.

3, By letter dated the 26th November 1957 the
Plaintiffs' solicitor informed the Defendants that
the Plaintiff was "the proprietor of registered
design No. 459477 which is also registered in Japan
as New Design 7140 and which is identical to that on
textile goods that you are marketing under the

No. 7140R." The said letter (inter alia) asked the
Defendants to pay the Plaintiffs within 48 hours the
sum of £50,000 damages. In their reply dated the
28th November 1957 the Defendants' solicitors asked
to see a cutting of the design in question and said
that until they had compared the designs and
investigated the matter the Defendants could not be
expected to do any of the things listed in the said
letter. By letter dated the 3rd December 1957 the
Plaintiffs' solicitor stated that a cutting was
attached to papers already filed in Court. On the

2.

10

20

30

40

50



10

20

40

3rd December 1957 The Present Suit was commenced D2,
by Writ of Summons to which was attached

Particulars of Claim dated the 30th November 1957. p.1l.
In their Particulars of Claim the Plaintiffs

claimed £50,000 damages for infringement of the
Plaintiffs' Registered Design No. 459477 also

registered in Japan as New Design 7140. In their
Statement of Claim dated the 21lst January 1958 the P.3.
Plaintiffs alleged that on the 4th Januvary 1957 they

had registered the design in gquestion at the

Manchester Branch of the Designs Registry of the

Patent Office as registered number 459477 and that

since registration they had imported into Nigeria

in 4 consignments about 10,000 pieces of cloth

bearing the design and had sold it in Ibaden and

Lagos at an average price of 50/~ per piece,

that in November 1957 theilr customers had

complained that they could buy similar cloth from

the Defendants at 39/- per piece, and that in

consequence they had to reduce their price to 43/-

per piece, and they gave the following Particulars

of Damages:-

"Logs of profit on 9841l pieces of P.5.
7140 Registered Design at 15s.
a piece on one year's sales £ 7,280.15, -.

The design is registered for 5
years from 4.1.57 with two
options to renew of 5 years
each, i.e. & total period

of 15 years.

Loss of profit for 5 years £36,91%.,15. -.
General damages coe .o 1%3,096. 5, -.
Total damages s s . ¢ e o £50, OOO- ““ e "-"

- r—

The Statement of Claim did not allege that
the design was registered in Japan,

4. In their Statement of Defence dated the 3rd p.7.
February 1958 the Defendants alleged that they

only knew of the registration of the design in

Manchester since the proceedings were commenced;

that they had imported only 880 pieces, of which

530 pieces had been sold, leaving 350 pieces in

hand: that they had paid %1/9 per piece and sold

for 38/- per piece; that the cloth was known as

5.
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P.9. 1.30.

po43o .1019.

Ped7. 1.22.

p.14.

Ex.A. p.87.

p.16. 1.20.

cotton crimped African prints No. 7818 and was an
open design in Japan where it could be printed and
gold by anybody; that it was not registered in
Japan and could only have been so0 registered as an
open design; that the Plaintiff did nothing to
bring the fact of registration in Manchester to
the notice of manufacturers or dealers in Japan

or to warn the public of Nigeria that the design
had been registered in Manchester under the
Registered Designs Act 1949 or under any other
Act, nor did he indicate the fact on the pieces
offered by him for sale, nor print thereon the
registration number; and the Defendants therefore
contended, in Paragraph 14 (c), that "the Defendant
is an innocent Importer without notice of the
Plaintiff's registration".

5 e On the commencement of the suit the Plaintiffs
served notice of motion for an interlocutory
injunction. Affidavits were filed on both sides.
The Defendants gave an undertaking not to sell any
more cloth bearing the disputed design which
undertaking was extended on the 16th January 1958
until the trial of the suit. The affidavit of
Mr. Ladharam sworn on the 2lst December 1957 on
behalf of the Defendants stated (what was not
disputed) that the Defendants had not in fact sold
any of the cloth since receiving the first letter
from the Plaintiffs' solicitor dated the 27th
November, 1957, :

6. At the trial, which commenced on the 10th
December 1958 before the Honourable Mr, Justice
Coker, John Khalil Khawam testified that he had
started registering his own designs in 19563 that
he had got Gilbert McCaul and Co. Ltd. to register
the design in question and he produced the
Certificate of Registration; that the first
importation was on the 20th January 1957; that he
sold the cloth (Exhibit €) in ILegos and Ibadan.

"On the first occasion, of my import, I
imported about 1,000 pieces of 10 yards each into
the country. Between January and December, 1957, I
imported about 9841 pieces of 10 yards each. I
sold at 50/- £2,10.~ ) a piece Wholesale. I later
s0ld same by Retail. I had sold for 55/- or 53/-
(per piece) but the average was 50/- per piece.

Mr, Awofadeju complained to me that he could

get the same at a cheaper price. Other customers
complained about the price too. My sales fell and

4.
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so I had to reduce my price first to 43/- a piece
then 34/- per piece. I still have about 500 pieces
of bxhibit "C" left. The complaint was that the
colours on Exhibit D (defendant) fade when washed
and so the people refuse to buy my own. Exhibit D
is inferior in quality and dye to my own designs
Exhibit C.  Wien I sell at 50/- I made averagse
profit of 15/~ on each piece of cloth sold. When T
sold at 34/~ I wag losing on the cloth. I claim
£36,913.15. -. for loss of profit for 5 years on
the basis of importation of 9841 pieces every year.
I claim general damages of £1%,096. 5. -. for the
two further periods of 5 years in respect of whom

I am entitled to protection. I have been unable

to repeat my orders for Exhibit C and so could not
enjoy the benefits of my registration. The total
amount of damages claimed by me is £50,000. —-. =d.
I have got the high standing price of 50/~ a piece
because the design is new,"

He further testified that the No. 7140 had been
allotted to the Plaintiffs by Gosho Co. Ltd.

of Japan; that he was told by Gilbert McCaul and
Co. Ltd. that nothing would be registered in

Japan and that as soon as he received the shipping
samples he deciced to register in Manchester; that
he did not put any other indication of registrasion
on Exhibit C because he had already put his name on
it and that when the goods were first registered

he had not the registration number of the design.

"The second consignment arrive in April,
1957 for 1,982 pieces. The third consignment for
1,980 pieces arrive in June, 1957. The fourth for
2,000 pieces arrived in July, 1957. The 5th
consignment for 1897 pieces arrived in October,
1957. I camnot say how much of Exhibit C I had
in stock in November, 1957. When I first knew the
defendants were selling Exhibit D, I did not
check my stock. Up till today, I have not
checked my stock."

7. Isaiah Pamisi Awofadeju, a textile trader

with a shop in Ibadan, testified that in November
1957 he had brought 2 cases of 50 pieces each of
the Defendants cloth bearing the design in question
(Exhibit D) at a price of 38/~ per piecce and
complained to the Plaintiffs, to whom he resold

2 pieces at 39/-. Exhibit D was of inferior dye,
but when it came on the market he could only sell
both Zxhibits C and D for £2.

\Jl
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p.26. 1.39.

p.27. 1.30.

p.28. 1.21.

Frederick Wegner, the representative in Lagos of
Gilbert McCaul and Co. Itd., testified that the
numbers 7140 and 7140/2 were given by the Gosho
Company in Japan and repres ented the design number

of the Plaintiffs with that company; that Hxhibit D
was of inferior quality to Exhibit C, especially

the colour; that the qumllty of the design was
reuponolble for the price of 50/ per picee. In
cross—examination this witness identified a letter
from the Gosho Company stating that the design in 10
dispute had been recorded as common design

No. OM-3%36023 on the 8th September 1954 by the Japwn
Colour Design Centre, and the witness noid that the
Japanese suppliers quite often explaincd that the
Design Centre in Jopan refused to accept registration
of designs, which are callsd "Open or Commorn Designs",
and that was the reason why his customers applied for
registration in Manchester.

"Adire Cloth” is also known as Cotton Crimped
African Print, /iny design of "Adire Cloth" can be 20
bought in the opexn market as it is not registerable
there, By any design I mean those which are declared
"open". In Japan, certain design are registered and
is protected by Japanese Law. IEvery Importer knows
and ought to know that before ordering out a new
design, it is his duty to enquire from Manchester
whether or not the design has been previously
registered. Even though, it is an Open De31bu in
Japan, the Importer st17l has to do his dusy if he
ig importing the goods into Nigeria. I would advise 30
an Importer to take a Sample cutting and send it %o
the Manchester Registry to make enquiry as to
whether or not it has been previously registered. I
am not quite sure whether a man having registercd a
design must publish it. I do not know the law
dealing with registration of designs."

This witness also testified that the Plaintiffs paid
25/~ per piece CIF Lagos for the cloth:; that his
company tried to get the Gosho Company to register

in Japan, but they were unable to do so, 2nd that he 40
advised the registration in Manchester as the goods

were being imported into Nigeria.

8. On behalf of the Defendants Naraindos Lacharam,

their Textile Manager, testified tThat Cotton Crimped

African Prints had originated from the African "tie

and dye" process and had been common in the market

for several years; that the design in dispute

No. 7140 was an omnen design in Japan which any

merchant could order; +that in 1955 and 1956 the

Defendants had ordered siwvilar designs (which the 50
6.
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witness produced) under that number; that
gometine in 1957 the Defendants through their
office in Japan had been offered by the Gosho
Company cloth of the Degign No., 7140R and had
ordered 880 pieces, for which he produced the
invoices and confirmation documents. These
docunients related to 5 different designs, one of
which was 7140R, which arrived on the 1llth
November and were cleared on the 18th November
1957. 'The witness said that the Defendants sold
about 500 pieces from their Depot Shop in Lages
and had the balance in their custody; that he

did not know that the Plaintiffs were selling the
same or a similar design; +that after receiving
the letter from the Plaintiffs' solicitors he made
inguiries in Japan, as a result of which the
Defendants received a Certificate to the effect
that the design in dispute was not registered with
the dJapan Textile Colour Design Centre because it
was ildentified ags Open Design OM No. 36023, The
witness said that if the Defendants had known that
the Plaintiffs had registered Exhibit C they would
not have imported it, even though they knew it was
an open design.

At the close of the examination-in-chief of this
witness counsel for the Defendants admitted

that before the design in dispute the Defendants
had been ordering and selling cotton crimped
African prints without reference to any particular
design for many years.

In the course of c¢ross—examination the witness
stated:

"Exhibit D came from our Japan office., They
were offered by Gosho Co. to our office in Japan.
They were purchased by our Japan office and sent
over here., We received the Confirmation Notes in
Lagos. Qur office in Japan is the buying centre
for all our branches. We order for goods from
Japan. Gosho Co. offered about five different

designs to our Japan office. Our Japan office wrote

us about them and we ordered for the goods.

I saw Bxhibit C for the first time in this
Court. I did not know that the design belonged 1o
the Plaintiffs. I did not know that Plaintiffs
were selling Exhibit C from January, 1957. The
offer t0 us by the Gosho Co, was in May or June,

1957.u

7.
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9. Robert Acston Holgate, senior research officer
of the Federal Institute of Industrial Research,
gave evidence about Exhibit C as follows:-

"It is crimped cotton cloth... The design
has typical motifs which are common to those
employed in Nigerian Adire cloths. The colours,
especially the dark indigo, are again typical of
Adire cloths. The design is a variation of an old
theme. I have never seen this particular design
before. I have seen many designs similar to this." 10

Daniel Akin Noble, a Lagos trader, testified that
he had bought Bxhibit C at 50/- per piece in Ibadan
and Exhibit D from the Defendants at 38/- per
piece, that they had used it as family dress in

his Society, that he did not consider 50/~ a piece
too high for the cloth, because they liked it;

and that they thought the Defendants' stuff was
inferior to the stuff they had bought in Ibadan.

In the course of his closing speech counsel

for the Defendants admitted that the Gosho Company 20
had brought the design to the Japanese office of

the Defendants.

10. Section 9 (1) of the Registered Designs Act,
1949, is as follows:-

"Tn proceedings for the infringement of
copyright in a registered design dameges shall not
be awarded against a defendant who proves that at
the date of the infringement he was not aware, and
had no reasonable ground for supposing, that the
design was registered; and a person shall not be 30
deemed to have been aware or to have had reasonable
grounds for supposing as aforesaid by reason only
of the marking of arn article with the word
"registered" or any abbreviation thereof, or any
word or words expressing or implying that the
design applied to the article has been registered,
unless the number of the design accompanied the
word or words or the abbreviation in gquestion."

Section 2 of the United Kingdom Designs (Protection)
Ordinance (Cap. 204. Laws of the Pederation of 40
Nigeria and Lagos, 1958, Vol. 6) provides that :-

"Subject to the provisions of this Ordinance
the registered proprietor of any design registercd
in the United Kingdom under the Patents and
Designs Acts 1907 to 1932, or any Act amending or

8.
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substituted for those Acts shall enjoy in
Nigeria the like privileges and rights as though
the certificate of registration in the United
Kingdom had been issued with an extension to
Nigeria. "

Section 3 of the Ordinance (so far as material)
is in the following terms:-

"The registered proprietor of a design shall
not be entitled to recover any damages in respect
of any infringement of copyright in a design from
any defendant who proves that at the date of the
infringement he was not aware nor had any
reasonable means of making himself aware of the
existence of the registration of the design.”

11. Upon the true construction of these
provisions the Defendants respectfully submit:-

(i) +that Section 9 of the United
Kingdom Act and Section 3 of the Nigeria
Ordinance are not mutually exclusive, but
entitle a defendant to rely upon one or
other or both of them;

(ii) +hat there is no difference in
meaning or effect between the expressions
"reasonable grounds for supposing! and "any
reasonable means of making himself aware",
since the latter expression merely adopted
the form of words used in Section %3 of the
Patents and Designs Act, 1907. This form
of words was altered in the Patents Act,
1949, and the Registered Designs Act, 1949,
so as to conform to the construction put upon
them in Wilderman v, F.W. Berk and Company
Iimited (1925) Ch., D. 116, (1924) 42 R.P.C.
7 °

H

(iii1) that for the purpose of bringing
themselves within Section 3 of the Nigeria
Ordinance it is sufficient for the Defendants
to show that they acted in good faith, that
they were not aware of the existence of the
registration, that they had no reasonable
ground for suspecting its existence and no
actual information in their possession which
offered them the means of making themselves
aware of its existence.

The Defendants submit that upon the application

9.
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of the relevint test to the evidence they proved
that they were innocent infringers.

12. The learncd trial Judge, having rcferrcd o
Section 9 o¥ the 1949 Act and Section 3 of the
Ordinance, without deciding which or whethzr both
of them wug applicable, vrocseded as follovis -

"In both cases the onus is upon the d:fendant
to prove ignorance or lack of means ol knowledge, of
the registration of the design. Apart from the
evidence of Mr. Ladharam to the effect that he did 10
not know that the design of the plainti’fs was
registered, there is hardly any direct evidence on
this point., I have therefore to consider all the
relevant circumstances of this case.

To start with, I accept the evidence that
Exhibit D is printed with inferior dye on an inferior
material. Such is the evidence of the plaintiff as
well as the evidence of the witness Noble called by
the defendants. The defendants did say that Exhibit
D was offered to them in the middle of 1857 by the 20
Gosho Company Ltd. through their office in Japan.

The Gosho Company Ltd. were the manufacturers for the
plaintiff. The defendant d4id not make any search or
searches at Manchester to know whether or not the
design was registered there; in fact it is the
evidence that the defendants were not in the habit

of making searches for registered desisns. nare is
no doubt that if the defendants had ~o nmade a

gsearch, the registration by plaintiffs would have
been discovered. There is no other svidence to 30
support that of Mr. Ladharam to the elfect that it
was the Gosho Company Ltd. that "offered" the cloths
to the defendants. The cloth Ixhibit D is sold by
the defendants in pleces contained on paper wrappers
printed inter alia with the follow1ag words s~
"Specially made for K. Chellarams & Sons (Iigeria)
Ltd., Lagos Design No,7140R".

IT as the defendants contended crimped cotton
African nrints are recorded in Japan =g open Design
OM.No0.36023, why then did this desi; n bear the 40
special No,7140R? The defendants never inquired why
was this cloth marked "Specially made for X,

Chellaram & Sons" and why was it »rinted with
inferior dye and on inferior material? If the Gosho
Company Ltd, were offering some of the stocks of the
plaintiffs to the defendants, they would im all
probability have offered identically the sume stuff
in identically the same guality. I reject the
evidence that it was the Gosho Company Ltd. that

10.
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offered Exhibit D to the defendants and indeed
such evidence is not consistent with the fterms of
the confirmation notes Exhibits O and Ol. The
witness Ladharam carried this position to its
logical conclusion when he made the alarming
suggestion that the defendants did not even see
the design before they ordered for it. I will
not, and do not, believe such evidence. I take
the view that either the defendants are completely
reckless or that their office in Japan having
seen the designs of the plaintiffs after the
manufacture of Exhibit C, decided to and did order
for actual reproduction of the piaintiffs' design
on cheaper material with inferior dye and with
the avowed purpose of wrecking the market for the
plaintiff. Thie is borne out by the attitude

of the defendants to the situation which arose
after thelr receipt of letters Exhibits F, G and
Q, indeed the defendants' representative stated
in the witness box that he was seeing Exhibit C
for the first time in Court. This is also
demonstrated by the way in which the defendants
had fought this case throughout. During his
address to me I asked Counsel for the defence to
let me know his stand whether he was an innocent
infringer or he was contesting the validity of the
registration. Counsel told me that he was
contesting the validity of the registration. In
my view therefore the defendants have not proved
that although they were unaware of the plaintiffs’
registration, they had no reasonable means of
ascertaining such fact, they had failed or
neglected to make the necessary investigation
which a prudent man of business in the same
circumstances would have made. If a refusal or
neglect to make such a search, (especially in the
case of a company, with a branch in Manchester)
would excuse a defendant under Section 9 of the
Act, the inevitable consegquence is that registra-
tion does not afford any prctection at all and a
smart infringer would hove sold as much of the
infrining material as he could and ruined the
market for the registered proprietor, before on
order for injunction is obtained and if then he
had no stocks left of the infringing material, he
would avoid any liabilities. Such is not the
intention or indeed the words of the Act., In my
judgment therefore the plaintiffs are entitled to
damages against the defendants.™

1%3. The Respondents respectfully submit that
there was no evidence to support these conclusions

11.
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reached by the learned trial Judge, and indeed that
they are contrary to the evidence in the case. The
registerced number of the design in Manchester was
459477. This numbor did not appear on the
Plaintiffs' cloth nor was it referred to in any of
the documents passing hetween the Gosho Company and
the Defendants, nor in either case was there any
reference to a Manchester registration. The fact
that the Gosho Company used the number T714CR to
identify this particular design was not in itself 10
anything to put the Defendants on caution, and the
same consideration applies to the common trade
practice of marketing the goods as being "“peolally
made for" the Defendants, as indeed the evidence
suggests that they werc. There is nothing in
Exhibits O and O1 which is inconsistent with Mr.
Ladharam!s statement that the cloth was originclly
offered by the Gosho Company to the Defendants (a
fact which was expressly admitted by the Plaintiffs!
counsel in his final speech) nor was there anything 20
"alarming" in Mr. Ladharam's statement that +the
Defendants in Nigeria had not seen the design before
they ordered it through their Japan office,
particularly in view of the express admission by the
Pilaintiffs that thie was the Defendants' practice.
There was no cvidence and it was not suggested that
the Plaintiffs had notified the Defendants or anybody
else in Nigeria that they had reglsteﬂnd this design
in Manchester or that they had begun to mille znd
register their own designs or that they had given 30
notice of registration to the Gosho Connany which,
having informed them that the design was open in
Japan, might rcasonably assume that thoy could
lawfully supply it to other importers. It is
accordingly submitted that there was no evidence to
support the finding that the D"fprddnt were
"completely reckless" or that the Defendants' office
in Japan, having secen the design and knowing it to
be the Plaintiffs, ordered it to be copied "with the
avowed purpose of wrecking the market for the 40
Plaintiffs", nor wasg this suggestion put to Mr.
Ladharan in cross—-examination. There is nothiug in
the Defendants reaction to Exhibits F, G or Q to
support this conclusion, nor could it be supported
by the fact that the Defendants in this action
contested the validity of the registration.

14. The Defendants further submit that the learmned
trial Judge, by holding that the omission to search

the reg 1qt r was sufficient to pveOIUue aa innocent
1nfr1n emcnt misconstrued the meaning and nullified 50
the effcct o? the statutory protgctﬂon given to

12,
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inmocent infringement and failed to apply the
proper test, and that accordingly his findings of
fact are vitiated by error of law.

15, The Plaintiffs gave Notice of Appeal dated

the 27t February 1959 and filed Further Grounds of
hppeal dated the 11th November 1959. The
Defendants gave Notice of Appeal dated the 9th
Merch 1959,

16. On the question of innocent infringement, on
which point the Defendants had appealed on the
ground that the learned trial Judge had both
misdirected himself on the evidence and erred in
law, the Judgnent of Ademola, FP.C.J., with which
Mbanefo C.Jd. Bastern Region concurred, contains
the following passage:-

Mir, Bickersteth argued that either of these
statutory provisions granted protection to the
defendant in this case, and that the learned
Judge was wrong in his assumption that the
defendant must have secn the plaintiff's design
and deccided to order it since it was clear that
Gosho Company brought the design to the Japan
Office of the defendant and it was an open
design in Japan.

It appears to me that for the defendant to
claim the protection afforded by either the
English fct or the local Ordinance, he must
satisfy the Court that he had no reasonable means
of finding out whether or not the design had been
registered. It was argued that protection is
claimed under the English Act.

The wording of the English Act refers to
ircagsonahle grounds", the local Ordinance states
irecasonable means"., There is to my mind, no
conTlict between the twoy 1f there is, it is
clear that the local Ordinance will prevail. The
cariicr Fnglish Act spoke of "reasonablc means"
but it was amended to read "rcasonable grounds'.
In Yigeria "reasonable means" is still the
criterion: this may be due to the fact that the
registration has to be carried out in the United
Kingdom. Whatever it is, it hardly affects this
case where the defendants did nothing although they
had every means of finding out from the Design
Roodistry in ilanchester whether or not this

particular design, which ineidentally carries a

13.
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number, has been registered.

The submission that since the registration
of the design was refused in Japan was eqaoush for the
defendant to assume that the design could not be
registered in the United Kingdom, I reject without
further comments.

The findings of the learned trial Juige that
the defendants have failled or neglected to make
necessary investigation which a prudent <o npany
having a branch in Manchester would have made in the 10
circumstances and cannot thersfore claim any protection
as an innocent purchaser arc, in my vicw, justified by
the evidence before him, and these two grounds of the
cross appeal must fail.!

Brett P.J. held that the defence under Section 9§ of
the Act is not avalilable in ¥Nigeria and continued:-

"Bven if I am mistaken in this, I agree that
a defence has not been made out cither under the
Ordinance or the Act. Chcllarams have certainly not
proved that they had no reasonablc means of making 20
themselves aware of the existence of the registration
of the design. They have an office in Manchester
and 1t has not been suggested that they could not have
had a search made in the Manchester Registry, or that
a search made in revealed the existence of the
registration. As to whether they have proved that
they had no reasonable ground for supposing that the
design had been registered, the evidence of their
chief witness as to fact, Naraindas Ladnaram,
justified the finding of Coker, J., thot "either the 30
defendants are completely reckless or their office in
Japan having seen the designs of the plaintiffs after
the manufacture of Exhibit C decided to and did order
for actual reproduction of the plaintiffs' design on
cheaper material with inferior dye and with the
avowed purpose c¢f wrecking the market for the
plaintiff"™. They have not, on either altcrantive,
estabvlished a defence under Section ¢ of the Act.”

The Respondents malke the s2ume couplaint about thesc
Judgments, namely that the test of rcasonability in 40
this matter is not whether it was possible for the
Defendants to inspect the Registry in Manchester, but
wheth~r it was reacsonable for them, from information

in their possession, to suspect the possibility of
registration. It is submitted thiat there was no

evidence to support a finding to that effect.
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17. The learned trial Judge, having held that
the Defondants had failed to make out the defence
of inrocent infringement, assessed the Plaintiffs!
aams.ces in the following passage of his

Judgmnentz—

"It is true that the nlaintiff had had to p.57, 1.8,
reduce the price of his cloth twice and finally he
had to close down. There is however no cvidence
before me of how rmuch the plaintiff actually lost
in the tiransaction. The claim for special damages
therefore Tails. T now come to the item of gencral
damages. I do not take into consideration the
fact that the plaintiff is entitled to two
rencwals of the period of copyright of five years
each, as thesc renewals are in any case subject to
gsome conditions described by Scction 8(2) of the
Act. The defendants ordercd out 880 pieces of
Exhibit D and had sold about 500 picces. These
goods were clearcd by the defendants from the
Customs on the 18th November, 1957 and on the
21lst Deccember, 1957 when Mr, Ladharam swore to an
Affidavit in connection with the motion for
interlocutory injunction, the 500 picces had been
sold, The plaintiffs ordered in all about 10,981
pieces from January to the end of 1957 and had
only a few pieces left at the time of this action.
1t is clear that cloth of the design had a
phenominal sale and a very good market. The
defendants impress me as rather callous and
indifferent to the result of their action. I
have carefully considered all the circumstances of
this case and will fix the general damages in this
cage at £2000,~.-. (two thousand pounds only)
taking still a lenient view of the conduct of the
defendants and in particular the fact that I do
not know exactly how much the plaintiffs had lost.
But I do certainly take into consideration the
fact that this is a commercial case, the Issues
involved in which strike at the very foundation
of commercial or trading activities.m

18. In their Grounds of Appeal the Plaintiffs

allegaed that these damages were insufficient, and p.59, 1.11.
in their Purther Grounds of iAppeal they alleged

that in assessing the damages the learned trial

sudge had wis-directed himself and erred in law

in thot
"(a) He misapplied the law regarding p.62, 1.10.
cpecial and general damnoes and consequently
maede an erroncous assessment of the damages

15.
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p.61, 102.

p.75, 1l.44.

awarding to the Appellants a sum as damoges
less than he should have done, and he has
also wrongly disrcrorded the fact that the
Appellants would have been entitled to two
renewals of their monopoly rights of the
period of 5 years in their registered design
of 5 years each under the Registered Desisns,
Act 1949 of the United Kiungdom.

(b) He wrongly separated what is a single
and undivided claim Tor damages by the 10
Appellants for the loss they suffered into a
claim for (1) Special damages and (2) general
damages.

(¢c) He asscessed the damages awarded by
him as if they consisted of two separate claims
therefor the one being for special damages
and the other for gencral damages."

The Defendants alleged in their fourth Ground of
Appeal that the damages awarded against them were
excessive. 20

19, Ademola F.C.,J. held that the lzarned trial
Judge had proceeded on an erroneous principle in his
asgcssment of damages and that what had to be
ascertained was the pecuniary loss the Plaintifis
had sustained by the wrongful acts done to them by
the Defendants. The learned Federal Chicef Justice
then disposed of this question in the following
passage:-

"The evidence before the learned trial Judge
conclusively established that about 2,000 pieccs of 30
the cloth imported by the plaintiffs wers, alfter the
defendants' infringement, sold at & reduced profit
of 7/- per piecec for a time and later at an actual
loss of 1/- per piece until the plaintiffs had to
close down. Thisg amounts to roughly a loss of an
amount between £1,000 to £1,300: added to thie was
the loss 15/- profit per piece on the 500 picces sold
by the defendants. This rcsulted in a loss of a
total of £375. It would appear that taking all thcse
into considecration the learned Judge has arrived at 40
the figure of £2,000 which, in my view, &appears On
the evidence before him, & fair asscssment. But the
copyright had another four years to runs; ‘then the
plaintiffe are entitled to two renewals of 5 yesars
each of their copyrisht. I would estimate the
damages for the two b year period of remewal (10
vears) at £500,

16.
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In conclusion, I reject the submission made
by Counscl in the cross appeal that the plaintiffs
arc only entitled to nominal damages. I would
therefore dismiss the damages awarded in favour
of the plaintiffs as follows :-

"£2,000 general damages as awarded by the
learned trial Judge: £500 damages for the two 5
year period of renewal., Total: £2,500.7

Brett F.d. dealt with the matter as follows:—~

10 "Az regards the quantum of damages, I agree p.79, 1l.21.
that Coker J., applied a wrong principle in refusing
to allow anything for the right of renewing the
copyrizht for a further ten years. Hven on the
basis adopted by Coker, J., it may well be that
other Judges would have awarded a larger sum, but
I cannot say that on the evidence he made any
other manifest error in principle. The Court may
take judicial cognisance of the fact that fashions
change in textile designs as in most other things,

2 and no attempt was made to give any cevidence of the
life of a successful design in cotton piece~goods.

I support the variation proposed."

20, The Defendants respectfully submit that the
evidence of the Plaintiffs did not show that they
had suffered £2,000 loss of profit. The only
definitive evidence was that the Plaintiffs had
500 picces unsold and that the Defendants had sold
500 pieces. The Plaintiffs claimed a profit of
15/~ per picce and, assuming that but for the

30 Defendants! infringement they would have sold all
they had imported, their loss of profit on 1,000
pieces amounted to £750. It is true that the
Plaintiff himsclf in evidence said that he had to
reduce his price from 50/~ per picce first to 43/-
and then to 34/- and that he had been unable to
repeat his orders, but he gave no evidence as to the
amount of cloth which he had in fact sold &t these
reduced prices or ag to any subsequent attempts to
gell the cloth. His answvcers under cross-
examination on this point were as follows ¢--

40 "T cannot say how much of Exhibit C I had in P.18, 1.39
stock in November, 1957. When I first knew the
defendants were selling Exhibit D, I did not check
my £tock. Up 111l today, I have not checked uy
stoclk."

It is 2ccordingly submitted that on the principle
of proved pecuniary loes the propoer amount of

17.
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damages canuot be said to have excceded £750.
Purther it avpears that in asgessing damages at
£2,000 the learned trial Judge was affected by his
view of the Defendants' witnesses and wrongly
introduced = penal element. It is further submitted
that the Supreme Court woere wrong to order an
additional sum of £500 in respect of the two five
year periods of rencwal of registration available to
the Flaintifis. There was no evidence that a cloth
design merketed in 1957 would be solcouble after the 10
expiry of the five year initial period of
registration or that, if it was, its salcahility
would be diminished or in any way aifected by the
fact that four years previously for a period of
about 10 days an infringing inferior material had
been available in a omall part of the Nigerian
market. It is submitted that in cases of this kind
damages ~hould only be awarded for a future loss
where the likelihood of such loss is actually

proved by evidence and that in this case it is wholly 20
hypothetical to hold that the Plaintiifs have
suffered any loss or damagc other than their loss

of sales of the particular cloth in the period
between the 18th November 1957 and the 27th November
1957 when the Defendants received the Plaintiffs'
first letter of complaint and stopped selling the

cloth.
p.82 21. By Order dated the 23rd May 1960 the Plaintiffs
were given Conditional Leave to Appeal to the Privy
P.84 Council and by Order dated the 6th December 1960 they 30

were given Final Leave to Appcal to the Privy Council.
By Order of the Privy Council dated the 1/th December
1962 the Defendants were given Special Leave to Cross
Appeal to the Privy Council, and it was ordered that
these Appeals be consolidated.

22. The Defendants respecetfully subuwmit that the

Appecal by the Plaintiffs should be dismissed and

that the Appcal by the Defendants be ~llowed and tha

the Judgment and Order of the Federal Supreme Court

of Nigeria be varied by omitting ths order for the 40
payment of £2,000 general damages by the Defundonts

to the Plaintiffs, alternatively by rcducing the

said sum to £750, and further by omitting the sum

of £500 damares for the two 5 year periods of rencwal,
clternatively that the sult should be remittod to

the High Court of Lagos for reasscessment of the

damaces (if any), and further that the Defendants

should be granted thc costs of the Appcals before

the Federal Supreme Court ond of these sippeals, for

the following amongst other 50

18.
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REASONS

BECAUSE both the High Court and the
Supreme Court erred in their construction
of Section 9 of the Registered Designs
et 1949 and Scction 3 of the United
Kingdom Designs (Protection) Ordinance.

BECAUSE the Defendents were entitled to
rely upon either or both of thesc
Sections.

BECAUSE upon the true construction of
either or both of these Sections the
Defcendants had proved that they were
innocent infringecrs.

BECAUSE therc was no ovidence +to support
a finding that the Defendants had beon
reckless or negligent or guilty of
deliberate and intentional infringcment.

BECAUSE ncither of the Courts below was
centitled either in law or by the evidence
to award gceacral damages in addition to
the amount of actual loss or damage
proved by the Plaintiffs, which did not
exceed £750 or alternatively was
gsubstantially less than £2,000,

BEC.,\USE the Supreme Court was not entitled
either in law or by the evidence to order
the payment of further damages under a
separate head.

BECAUSE in any event there is no ground
either in law or upon the evidence for

increasing the amount of damages
awarded by the Suprcme Court.

JOSEPH DEAN

19.
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