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No. 1
STATEMENT OF CLAIM A.105/61. 

IN THE SUPREME COURT OF NEW ZEALAND
CANTERBURY DISTRICT 

CHRISTCHURCH REGISTRY.

IN THE MATTER of the Wages Protection and Contractors' 
Liens Act, 1939

  and  

IN THE MATTER of a Claim for Enforcement of a Lien 
thereunder

between
FARRIER-WAIMAK LIMITED, a 
duly incorporated Company having its 
Registered Office at 140 King Street, 
Christchurch, and carrying on business 

, there and elsewhere as Shingle Mer­ 
chants and Contractors

Plaintiff 
and

HORNBY DEVELOPMENT LIMIT­ 
ED, a duly incorporated Company hav­ 
ing its Registered Office at Christchurch

First Defendant

and
HALFORD ROBERT PARKER, of 
456 Main South Road, Islington, Stock­ 
man

Second Defendant

In the 
Supreme 
Court of 
New Zealand.

No. 1 
Statement 
of Claim 
A105/61.



In the 
Supreme 
Court of 
New Zealand.

No. 1 
Statement 
of Claim 
A105/61.

continued.

The Plaintiff by its solicitor FREDERICK JOHN SHAW says:
1. THAT at all material times the First Defendant was registered as 

proprietor of all that land firstly referred to in the Schedule hereto and at 
all such times the Second Defendant was registered as proprietor of all that 
land secondly referred to in the Schedule hereto.

2. THAT between the 17th day of November 1960 and the 31st day of 
March 1961 the Plaintiff carried out and performed sewerage work on and 
affecting the said lands under a Contract with the First Defendant.

3. THAT the First Defendant has made default under the said Contract 
and it and the Second Defendant hav e failed to pay to the plaintiff the Con- 10 
tract price now owing amounting in all to NINE THOUSAND FIVE HUN­ 
DRED POUNDS (£9,500.0.0).

4. THAT between the 2nd day of August, 1960 and the 20th day of 
April, 1961 the Plaintiff carried out and performed work on and affecting 
the said lands, that is to say: hire of machinery and supply of metal under 
a Contract with the First Defendant.

5. THAT the First Defendant has made default under the said Con­ 
tract and it and the Second Defendant have failed to pay to the Plaintiff the 
Contract price now owing amounting in all to TWO THOUSAND SIX 
HUNDRED POUNDS (£ 2,600.0.0). 20

6. THAT on the 28th day of April, 1961 the Plaintiff caused to be 
served upon the First Defendant a Notice of Lien pursuant to the said Act 
requiring the First Defendant to take the necessary steps to see that the 
said amount of £9,500.0.0 was paid or secured to the Plaintiff.

7. THAT the First Defendant has failed to take any such necessary 
steps and there is still due and owing by the First Defendant to the Plaintiff 
the said sum of £9,500.0.0.

8. THAT on the 2nd day of May, 1961 the Plaintiff caused to be 
served upon the First Defendant a Notice of Lien pursuant to the said Act 
requiring the First Defendant to take the necessary steps to see that the 30 
said sum of £2,600.0.0 was paid or secured to the Plaintiff.

9. THAT the First Defendant has failed to take any such necessary 
steps and there is still due and owing by the First Defendant to the Plaintiff 
the said sum of £2,600.0.0.

10. THAT on the 26th day of May, 1961 the Plaintiff caused to be 
served upon the Second Defendant a Notice of Lien pursuant to the said 
Act requiring the Second Defendant to take the necessary steps to see that 
the said amounts of £9,500.0.0 and £2,600.0.0 were paid or secured to 
the Plaintiff.

11. THAT the Second Defendant has failed to take any such necessary 40 
steps and there is still due and owing by the Second Defendant to the 
Plaintiff the said sums of £2,600.0.0 and £9,500.0.0 totalling TWELVE
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THOUSAND ONE HUNDRED POUNDS (£12,100.0.0).
WHEREFORE the Plaintiff claims:  court of

New Zealand.
(a) A Declaration that it is entitled to a lien over the lands described in No i 

Schedule hereto under the said Act. statement
of Claim

(b) An order directing the sale of the lands described in the said Schedule Aios/ei. 
to satisfy the said amount of £ 12,100.0.0. continued

(c) An Order directing the First Defendant and/or the Second Defendant 
to pay to the Plaintiff the said sum of £12,100.0.0.

(d) Such further Order or other relief as to this Honourable Court may 
10 seem just or equitable.

THE SCHEDULE HEREINBEFORE REFERRED TO

The Land secondly hereinbefore referred to: 
All that piece of land situated in Blocks IX and XIII of the Christ- 

church Survey District containing ELEVEN ACRES THREE ROODS 
AND TWENTY-SEVEN PERCHES (11 acres 3 roods & 27 perches) 
being Lot 2 on Deposited Plan No 7326 part Rural Section 1791 and being 
the whole of the land in Certificate of Title Volume 367 Folio 284 Can­ 
terbury Registry.
The Land secondly hereinbefore referred to:

20 All that piece of land situated in Blocks IX and XIII of the Christ- 
church Survey District containing FIFTEEN ACRES ONE ROOD AND 
TWENTY-FOUR AND ONE TENTH PERCHES (15 acres 1 rood & 24 
& l/10th perches) being part Lot 2 on Deposited Plan No. 15666 part of 
Rural Sections 1792 and 3353 and being the whole of the land in Certificate 
of Title Volume 589 Folio 82 Canterbury Registry.

THIS Statement of Claim is filed by FREDERICK JOHN SHAW 
Solicitor for the Plaintiff whose address for service is at the offices of Mes­ 
sieurs Ralph Thompson, Thomas and Shaw, 168-170 Hereford Street, 
Christchurch.

30 No. 2.
AMENDED STATEMENT OF DEFENCE A 105/61

Court of

Dated the 20th day of October, 1961. New Zealand
No. 2

The Third Defendant by its Solicitor Peter Wynn Williams says: Amended
J J J Statement

1. IT admits the allegations contained in Paragraph 1 of the State- 
ment of Claim. 20th October,

1961.
2. IT does not know and therefore denies the allegation contained in 

Paragraph 2 of the Statement of Claim.



In the 
Supreme 
Court of 
New Zealand.

No. 2 
Amended 
Statement 
of Defence 
A105/61 
20th October, 
1961.

continued

3. IT does not know and therefore denies the allegation in Paragraph
3 of the said Statement of Claim.

4. IT does not know and therefore denies the allegation in Paragraph
4 of the said Statement of Claim.

5. IT does not know and therefore denies the allegation in Paragraph
5 of the said Statement of Claim.

6. IT does not know and therefore denies the allegation in Paragraph
6 of the said Statement of Claim.

7. IT does not know and therefore denies the allegation in Paragraph
7 of the said Statement of Claim. 10

8. IT does not know and therefore denies the allegation in Paragraph
8 of the said Statement of Claim.

9. IT does not know and therefore denies the allegations in Paragraph
9 of the said Statement of Claim.

10. IT does not know and therefore denies the allegations in Paragraph
10 of the said Statement of Claim.

11. IT does not know and therefore denies the allegations in Paragraph
11 of the said Statement of Claim.

12. AND for a further defence the Third Defendant says that if the 
sewerage work referred to in Paragraph 2 of the Statement of Claim was in 20 
fact done then it was completed on or before the 29th day of March 1961 
and that the Plaintiff's claim for a lien in respect of such work (which the 
Third Defendant denies) was commenced after the time prescribed by the 
above Act and therefore any such lien is deemed to be extinguished.

13. AND for a further defence the Third Defendant says that if the 
hire of machinery and supply of metal referred to in Paragraph 4 of the 
Statement of Claim was in fact wholly or partly carried out then it was 
completed before the 30th day of March 1961 and that the Plaintiffs 
claim for a lien in respect of such work (which the Third Defendant 
denies) was commenced after the time prescribed by the above Act and 30 
therefore any such lien is deemed to be extinguished OR ALTERNA­ 
TIVELY that the alleged hiring of machinery and supply of metal referred 
to in Paragraph 4 of the Statement of Claim does not comprise a continuous 
contract but a series of contracts each of which was completed before the 
30th day of March 1961.

14. AND for a further defence the Third Defendant says that if the 
work described in Paragraphs 2 and 4 of the Statement of Claim was in fact 
done then any liens to which the Plain tiff is entitled (which the Third De­ 
fendant denies) over the separate parcels of land firstly and secondly de­ 
scribed in the Schedule to the Statement of Claim is limited to the value of 40 
work actually done to each separate parcel of land.



15. AND for a further defence that advances made by the Third De­ 
fendant to the First Defendant on the security of a Memorandum of Mort­ 
gage dated the 15th day of August 1960 affecting the land firstly described 
in the Schedule to the said Statement of Claim and given by the First De­ 
fendant to the Third Defendant have priority over any lien claimed by the 
Plaintiff in respect of the alleged sewerage work and hire of machinery 
and supply of metal.

16. AND for a further defence that the contract for hiring of 
machinery referred to in paragraph 4 of the Statement of Claim is not work 

10 in respect of which a lien can be claimed.
17. AND for a further defence the Third Defendant says that the 

Plaintiff cannot claim liens in respect of the alleged sewerage work and hire 
of machinery and supply of metal because no monies have become pay­ 
able by the First Defendant to the Plaintiff in respect of either of such 
works.

This Amended Statement of Defence was filed by Peter Wynn Wil­ 
liams, Solicitor for the Third Defendant, whose address for service is at 
the offices of Messrs Duncan Cotterill and Co., 97 Worcester Street, 
Christchurch.

In the 
Supreme 
Court of 
New Zealand.

No. 2 
Amended 
Statement 
of Defence 
A105/61 
20th October, 
1961.

continued.

20 No. 3

STATEMENT OF CLAIM A. 114/61

The Plaintiff by its Solicitor FREDERICK JOHN SHAW says
1. THAT at all material times the Defendant was registered as Pro­ 

prietor of all that land referred to in the Schedule hereto.
2. THAT between the 6th day cvf February, 1961 and the 8th day of 

May, 1961, the Plaintiff carried out and performed water reticulation 
work on and affecting the said land under a Contract with the Defendant.

3. THAT the Defendant has made default under the said Contract 
and it has failed to pay to the Plaintiff the Contract Price now owing, 

30 amounting in all to ONE THOUSAND SEVEN HUNDRED AND SIXTY- 
FIVE POUNDS (£1,765.0.0).

4. THAT between the 17th day of December, 1960 and the 31st day of 
March, 1961 the Plaintiff carried out and performed Sewerage Work on 
and affecting the said land under a Contract with the Defendant.

5. THAT the Defendant has made default under the said Contract and 
it has failed to pay to the Plaintiff the Contract Price now owing amount­ 
ing in all to EIGHT HUNDRED AND SIXTY-FOUR POUNDS EIGHT­ 
EEN SHILLINGS (£864.18.0).

In the
Supreme 
Court of 
New Zealand.

No. 3. 
Statement 
of Claim



In the 
Supreme 
Court of 
New Zealand.

No. 3. 
Statement 
of Claim 
A114/61.

continued.

6. THAT on the 9th day of June, 1961 the Plaintiff caused to be 
served upon the Defendant a Notice of Lien pursuant to the said Act requir­ 
ing the Defendant to take the necessary steps to see that the amounts herein­ 
before referred to of £1765.0.0 and £864.18.0 were paid or secured to 
the Plaintiff.

7. THAT the Defendant has failed to take any such necessary steps 
and there is still due and owing by the Defendant to the Plaintiff both the 
sums hereinbefore referred to, totalling TWO THOUSAND SBC HUN­ 
DRED AND TWENTY-NINE POUNDS EIGHTEEN SHILLINGS 
(£2,629.18.0). 10

WHEREFORE the Plaintiff claims: 

(a) A Declaration that it is entitled to a Lien over the land described 
in the Schedule hereto under the said Act.

(b) An order directing the sale of the land described in the said 
Schedule to satisfy the said amount of £2,629.18.0.

(c) An Order directing the Defendant to pay to the Plaintiff the said 
sum of £2,629.18.0.

(d) Such further Order or other relief as to this Honourable Court 
seems fit.

THE SCHEDULE HEREINBEFORE REFERRED TO 20

All that piece of land situated in Blocks IX and XIII of the Christ- 
church Survey District Containing ELEVEN ACRES THREE ROODS 
AND TWENTY-SEVEN PERCHES (11 acres 3 roods & 27 perches) 
being Lot 2 on Deposited Plan No. 7326 Part Rural Section 1791 and 
being the whole of the land in Certificate of Title Volume 367 Folio 284 
Canterbury Registry.

THIS Statement of Claim is filed by FREDERICK JOHN SHAW 
Solicitor for the Plaintiff whose address for service is at the office of Mes­ 
sieurs Ralph Thompson Thomas and Shaw, 168-170 Hereford Street, 
Christchurch. 30

In the 
Supreme 
Court of 
New Zealand.

No. 4 
Amended 
Statement 
of Defence 
A114/61 
20th October, 
1961.

No. 4

AMENDED STATEMENT OF DEFENCE A. 114/61.

Dated the 20th day of October, 1961. 

The Second Defendant by its Solicitor Peter Wynn Williams says:

1. IT admits the allegation contained in Paragraph 1 of the State­ 
ment of Claim.

2. IT does not know and therefore denies the allegation in Paragraph 
2 of the Statement of Claim.



3. IT does not know and therefore denies the allegation in Paragraph
3 of the Statement of Claim.

4. IT does not know and therefore denies the allegation in Paragraph
4 of the Statement of Claim.

5. IT does not know and therefore denies the allegation in Paragraph
5 of the Statement of Claim.

6. IT does not know and therefore denies the allegation in Paragraph
6 of the Statement of Claim.

7. IT does not know and therefore denies the allegation in Paragraph 
10 7 of the Statement of Claim.

8. AND for a further defence the Second Defendant says that if the 
water reticulation work referred to in Paragraph 2 of the Statement of 
Claim was in fact completed on the 30th day of March 1961 the action 
claiming a lien in respect of such work was commenced after the time pro­ 
vided in the above Act and therefore any such lien is deemed to be extin­ 
guished.

9. AND for a further defence the Second Defendant says that if the
sewerage work referred to in Paragrah 4 of the Statement of Claim was in
fact completed on or before the 31st day of March 1961 the action claiming

20 a lien in respect of such work was commenced after the time provided in
the above Act and therefore any such lien is deemed to be extinguished.

10. AND for a further defence the Second Defendant says that 
advances made by the Second Defendant to the First Defendant on the 
security of memorandum of mortgage from the First Defendant to the 
Second Defendant dated the 15th day of August 1960 affecting the land 
described in the Schedule to the Statement of Claim have priority over any 
liens claimed by the Plaintiff in respect of the alleged water reticulation 
work or sewerage work.

11. AND for a further defence the Second Defendant says that the 
30 Plaintiff cannot claim liens in respect of the alleged sewerage work or 

water reticulation work because no monies have become payable by the 
First Defendant to the Plaintiff in respect of either of such works.

This Amended Statement of Defence was filed by Peter Wynn Wil­ 
liams Solicitor for the Second Defendant whose address for service is at the 
offices of Messrs Duncan Cotterill and Co. 97 Worcester Street, Christ- 
church.

In the 
Supreme 
Court of 
New Zealand.

No. 4 
Amended 
Statement 
of Defence 
A114/61 
20th October, 
1961.

continued.
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In the 
Supreme 
Court of 
New Zealand.

No. 5
Reasons for 
Judgment by 
Henry J.

No. 5 

REASONS FOR JUDGMENT OF HENRY J.

These two actions, brought under the provisions of the Wages Protec­ 
tion and Contractors' Liens Act 1939, were heard together. The claims 
are for liens for reading, sewerage, water reticulation and excavation work 
done and metal supplied by plaintiff at the request of the defendant Hornby 
Development Limited (hereinafter called "the Development Company") for 
the purpose of carrying out a subdivision into residential sections of two 
adjoining freehold properties containing 11 acres 3 roods 27 poles and 15 
acres 1 rood 24.1 poles respectively. These two blocks have been, and will 10 
in the judgment, be referred to respectively as "the 11 acre block" and "the 
15 acre block". At all material times the Development Company has been 
the registered proprietor of the 11 ac/e block. At all material times the 
defendant Halford Robert Parker has been, and still is, the registered pro­ 
prietor of the 15 acre block, but, on October 28, 1959, he entered into an 
agreement with one Sydney Raymond Forsyth to sell the said land to Syd­ 
ney Raymond Forsyth "as agent". A deposit of £500 was paid and pos­ 
session given. It appears that Sydney Raymond Forsyth was the agent of 
the Development Company. Throughout the hearing, and in all dealings, 
the Development Company has been treated as the person entitled to the 20 
beneficial interest created by the said agreement for sale and purchase. 
Nothing turns on the naming of Sydney Raymond Forsyth in the said agree­ 
ment. The Development Company sought financial assistance from the 
Bank of New Zealand and on August 15, 1960, executed a Memorandum 
of Mortgage to secure all moneys to be advanced by the Bank. This Mort­ 
gage was held unregistered until January 30, 1961, when it was presented 
at the Land Transfer Office for registration. The Bank was notified that 
the mortgage required amendment before registration could be effected, this 
for the reason that a Caveat No. 531003 entered on August 4, 1960, by the 
Staffordshire Finance Corporation Limited prevented registration. Letters 30 
were sent by the District Land Registrar to the Bank on February 24, March 
2, April 7, May 8 and July 27, 1961. When the last letter was sent it was 
a requisition for consents from three separate caveators which consents were 
required in duplicate. One of the cfaveators was the Staffordshire Finance 
Corporation Limited previously mentioned, but in the meantime, on June 
7, and June 8, 1961, two further caveats had been entered The Certificate of 
Title had also been further encumbered by plaintiff entering a lien on May 
30, 1961, in respect of the statement of claim in Action No. 105/61, and on 
June 13, 1961, in respect of the statement of claim in Action No, 114/61. 
The three caveators consented to the registration of the Bank's mortgage. 40 
The mortgage document was then amended by the Bank inserting thereon 
the following words: 

"SUBJECT to Liens Numbers 552266 and 553184 AND SUBJECT 
"to Building Line Restrictions in Notices 545555 and 548467 and to 
"Caveats Numbers 531003, 545660, 549363, 552740 and 552955".



On July 25, 1961, the mortgage was accepted for registration in the 
altered form. It should be noticed that the caveats prevented registration court of 
whilst no such bar was created by the liens although the Registrar would New Zealand 
not accept the mortgage unless the charge given by the mortgage was made sN°- s 
subject to the liens entered on the title at the date of registration. It should judgment °by 
also be noticed that the District Land Registrar was bound to enter the Henry i. 
liens when required to do so and that the caveats could not prevent such continued. 
liens from being entered on the relevant Certificate of Title. The only 
document of charge produced in this Court on behalf of the Bank in the

10 said mortgage, now registered as No. 543319, in which the charge created 
is expressly stated to be subject to both the said liens. The Development 
Company is now in liquidation with insufficient assets to pay its secured 
creditors. The liquidator, since the unsecured creditors have no interest, 
sought and obtained leave to take no part at the hearing.

The scheme of subdivision, which was drawn up on behalf of the De­ 
velopment Company by a firm of registered surveyors known as J. L. Davis 
and Son, applied to the whole of both blocks and all work was done with­ 
out reference to the fact that there were separate titles and without refer­ 
ence to the fact that Halford Robert Parker was still the registered owner

20 of the 15 acre block. The scheme of subdivision and work in reading it and 
providing for sewerage and water reticulation was such that the two blocks 
lost their individual identity and were being developed as one composite 
area in the name of the Development Company and irrespective of the 
dividing boundary between the two properties.

The present actions claim liens forthe following work done or machinery 
equipment and material supplied by plaintiff for the Development Company's 
use in the development of the said scheme of subdivision, namely: 

(1) Sewerage work done on both properties between November 17,
1960, and March 30, 1961. The claim is for £9,500.

30 (2) The use of machines together with their operators for road ex­ 
cavation work and the supply of metal. The sum of £ 2,597.10.7d 
is claimed. The supply of metal was to the 11 acre block only but 
the other work appears to apply to both blocks.

(3) Water reticulation work done on the 11 acre block. The whole 
area was intended to be reticulated but the work claimed for was 
done only on the 11 acre block. The sum claimed is £ 1,765.

Items (1) and (2) are claimed in Action A. 105/61 which was com­ 
menced on May 29, 1961. Item (3) is claimed in Action A.I 14/61 which 
was commenced on June 12, 1961. In each case the defence has contended 

40 that plaintiff has not proved that the actions were commenced within the 
period of sixty days after the completion of the "work" as required by s.34 
(4) of the Act. In respect of Item (2) it is claimed that the use of the 
machinery with the services of the operators supplied by plaintiff was not 
"work" within the meaning of the Act, and further that the various items 
were individual contracts 'and not a continuous contract for the sum
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In the 
Supreme 
Court of 
New Zealand.

No. 5
Reasons for 
Judgment by 
Henry J.

continued.

claimed. If it is established that the actions are in time and that plaintiff is 
entitled to liens for one or more of the items claimed, then a number of 
incidental questions arise. The first is whether or not the respective liens 
rank in priority to the Bank's mortgage, and, if so, for what amount. It 
will be appreciated that the Bank has a charge over only the 11 acre block, 
whilst a very substantial proportion of the work was done on the 15 acre 
block. The next question is to define the charge which attaches to the 15 
acre block which is still registered in the name of Halford Robert Parker and 
is still held under the said agreement for sale and purchase by Sydney Ray­ 
mond Forsyth "as agent." If the bank mortgage is held to be subject to 10 
prior charges in respect of liens in favour of plaintiff, then it is agreed that 
the further question of requiring plaintiff to marshall its charges so that its 
remedy against the 15 acre block is first enforced, is to be reserved for 
further argument. There is also a question whether or not a period of credit 
has been allowed thus limiting the remedies presently available. The first 
question is, therefore, to determine, irrespective of the block on which the 
work was actually done, whether the plaintiff has established that it has done 
work and commenced within tune an action which will support a lien under 
the Act, and, if so, the amounts in respect of which it can so support a lien. 
When a decision has been made on these points, the remaining questions 20 
can then be considered in the light of the findings made. 
[Several pages of His Honour's judgment, dealing with matters irrelevant 
to the subsequent Appeals, are omitted by consent of the parties.]

The lien to which plaintiff is entitled is, by s.21, upon the estate or 
interest of the employer in the land. The Development Company (or For­ 
syth) is the employer, so the lien attaches to its (or his) interest. It is 
claimed by the Bank that the liens should be so apportioned that the 11 acre 
block, over which the Bank holds a mortgage, should bear only that amount 
which represents a fair value of the work done on the 11 acre block. There 
is no authority on this point. It has bee n held that, while work is done on one 30 
portion only, the charge attaches to the employer's title to the whole of the 
piece of land: see Bassett v. Spurdle and McLeod 26 N.Z.L.R. 84, and Black 
v. Shaw and Official Assignee in Bankrupty of Walter Shaw (supra). How­ 
ever, at the end of his judgment in Black v. Shaw and Official Assignee in 
bankruptcy of Walter Shaw, Denniston J. said (p. 197):  "The lien, in my 
"opinion, attaches to all the land included in any instrument of title over 
"any part of which the road is constructed. It would follow that there 
"should be separate liens over the part included in each separate parcel 
"owned by the employer in respect of the part of the road included in such 
"parcel." Counsel for the Bank argued that, in this passage, "separate 40 
liens" must be read as "separate liens for a proportionate part of the work 
"which was done on the land in each title", this because it is the only mean­ 
ing which can reasonably be given to the concluding words "in respect of the 
"part of the road included in such parcel". Although these latter words are 
by no means clear, a perusal of the case shows that no question of apportion­ 
ment of the nature now under consideration arose. Indeed, the Court was
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called upon to answer two specific questions and it was in answer to the 
second that the passage referred. The question was: "If a lien exists is it 
"limited to the road, or does it extend to the land through which the road 
"has been formed?" (p. 195). No reference is made as to amount or as to 
apportionment of amount so it seems clear that the point now under con­ 
sideration was not in the mind of the Court.

The lien to which the contractor is entitled is, by s.21(2), one which is 
deemed to secure the payment of all moneys that are payable or are to 
become payable under the contract. By s.21 (1), where any employer con-

10 tracts for the performance of any work the contractor is entitled to a lien on 
the estate or interest of the employer. One must, in my view, look to see 
what was the contract for the performance of the work and also what was 
the land of the employer upon which such contract for work was to be per­ 
formed. The charge is to secure the payment in accordance with the 
contract or rights flowing from the contract and not in accordance with 
a later apportionment of the value of the work which apportionment is not 
based on the contract but is based on the boundaries of the lands 
affected by the contract. The contract in each case was for the perform­ 
ance of work on the subdivisional scheme as a whole without distinction

20 between the two titles. It covered the composite block. The price for the 
sewerage was one price without reference to what was done on either block. 
The provision of machines and men for excavating work was likewise done, 
as I have held, under a continuous contract at hourly rates. The supply of 
metal was to be done as it was required for the purposes of the work of 
excavating and filling. Again, all the work was to be done on the scheme 
generally there being no distinction whatever between the respective boun­ 
daries shown on the titles. In my view, on the facts proved in this case, 
plaintiff is entitled to liens on both titles for the full amount of the contract 
price recoverable for each claim. The lien, which must be separately noted

30 on each title, should show on its face that it secures the same sum as that 
which is charged on the other.

Although the registered mortgage produced by the Bank clearly states 
on its face that the charge is subject to the liens now established by the 
findings already made, it is claimed that the Bank's charge ranks in priority 
to the liens. The argument for the Bank proceeds on the basis that, upon 
the execution of the mortgage, it got a good equitable first charge on the land 
and that, when the liens were subsequently entered on the title, the plaintiff, 
as lienor, could get no more than a charge upon the interest of the Develop­ 
ment Company, that is to say, a charge subject to the prior equitable charge 

40 in favour of the Bank. This proposition is founded on Commercial Pro­ 
perty and Finance Coy v. Official Assignee of Waghorn and A. and T. 
Hurt Vol XXIV (1905) N.Z.L.R. 65/5. Following on from this it is 
argued on behalf of the Bank that it is entitled to show that the words 
"SUBJECT to Liens Numbers 552266 and 553184 AND SUBJECT to 
"Building Line Restrictions in Notices 545555 and 548467 and to Caveats
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Numbers 531003, 545660, 549363, 552740 and 552955" were added after 
the execution of the mortgage and from this it is further argued that such 
addition was not a material alteration of the document but was done purely 
for the purpose of effecting registration. It was claimed that notwith­ 
standing the alteration and subsequent registration as a charge inferior to 
the liens, the mortgage still operated as a charge in priority to the 
liens. It will be appreciated that by complying with certain requisi­ 
tions, the Bank could have registered its mortgage long before the 
liens appeared on the title. The Bank held its mortgage from August 15, 
1960, until January 30, 1961, when it was first presented for registration. 10 
Through failure to comply with requisitions the document was not entered 
on the register until July 25, 1961. In the meantime the liens were entered 
on May 30, and June 13, 1961. The question was not sufficiently argued at 
the hearing so I requested that fuller submissions be made in writing. These 
were filed on March 16, 1962.

To pose the question in short form it is: Can the Bank, having regis­ 
tered the mortgage which ex facie creates a charge subject to the liens, now 
set up in priority to the liens, an equitable charge which was created by the 
mortgage on its execution? The only document which the Bank can pro­ 
duce is a registered document which clearly creates a charge inferior to the 20 
liens. The Bank does not seek to contradict its written document. It, of 
course, cannot do so in these proceedings. What it seeks to do is to show' 
that the alteration was not material and that the document has always, with­ 
out the alteration, created, and still creates, a prior charge which exists not­ 
withstanding the alteration and subsequent registration.

Before proceeding to deal with this argument it is necessary to observe 
that this is not a case where the Bank is claiming to enforce rights against a 
party to the document. What the Bank is seeking to establish is that, vis-a­ 
vis the plaintiff as lienor, the charge which the Bank now has is not, as 
appears on the face of the document, a charge which is subject to the liens 30 
at all, but is, on the contrary, a charge with a priority over the liens. The 
first difficulty which the Bank must face is the undoubted fact that its regis­ 
tered charge is inferior to the liens. That the registered charge is inferior is, 
I think, clear from the provisions of the Land Transfer Act itself. By s.36 the 
mortgage, when presented for registration, must be in duplicate. By s.38 on 
registration, one copy is filed and the other is returned to the person who pre­ 
sented it for registration, and thereupon the mortgage is, for the purposes 
of the Act, to be deemed and taken to be embodied in the register as part 
and parcel thereof. By s.35 the mortgagee is thereupon deemed to be the 
registered proprietor of the mortgage. Registration also fixes the priority 40 
of all instruments: see s.37. By s.100 the registered mortgage, whilst it 
does not transfer the interest or estate charged, it does have effect as secur­ 
ity. All persons, save in certain exceptional cases to which reference need 
not be made, may treat the register as showing the true position of the 
various interests, estates and other matters noted thereon: see s.62.
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By effecting registration the Bank brought about the effects just 
enumerated. It is conceded that registration could not be effected, at least Court of 
at the time of registration, unless the alteration had first been made, because New Zealand - 
it is clear that the District Land Registrar would not register the document Reasô °s for 
until that was done. I think it is also clear that the charge or security judgment *by 
which the Bank obtained as a registered charge was one subject to the prior Henry J 
liens. It is also conceded that the Bank got "unarguable priority over any continued. 
"subsequent mortgages or liens". How, then, can it be said that the altera 
tion was not material and had no effect upon the document after its execu-

10 tion? It had all the material effects previously referred to, none of which 
came into existence until registration was effected. Moreover, by altering 
the document so that it became subject to prior charges, the covenants 
implied in mortgages subject to priotf mortgages would, by virtue of s.78 of 
the Property Law Act 1952, be implied in the document as altered. It 
would seem that the definition of "mortgage" in s.2 is wide enough to in­ 
clude a registered lien.

It seems to me that the Bank maybe in a dilemma. If the alteration and 
registration had the effects which I hold did ensue, and such alteration was 
not done with the express or implied authority of the mortgagor, then the

2Q Bank might well find itself unable to enforce the mortgage against the mort­ 
gagor. If so, it would be no more successful against an interested encumbran­ 
cer who was not a party to the alteration or in any way concerned with it 
but who was affected by it. On the other hand, if the Bank had either express 
or implied authority, in the circumstances, to take, upon registration, an 
inferior charge, then, of course, that is all the Bank got. Neither view will 
advance its cause. However, I do not solve the problem merely by posing a 
dilemma which may not exhaust all possibilities. The real difficulty facing 
the Bank is that it cannot now treat the document, nor ask this Court in the 
present proceedings, to treat the document as if it were unregistered. The

^Q Bank is bound by its act in registering the document and cannot go behind 
that act and ask to be restored to its position as the holder of an unregistered 
mortgage creating an equitable charge as at the time when no liens had 
been entered on the title. Qui sentit commodum sentire debet et onus: 1 
Coke 99.

The Bank has not shown any clear legal principle which will enable 
the Court to disregard the added words and to treat the prior equitable first 
charge, created by the unregistered mortgage, as being still in existence. It 
seems to me that the Bank is seeking on the one hand to retain all the benefits 
it got from registration, whilst on the other hand it desires to be freed from 
the results which necessarily ensue if the document is read as a registered

40 instrument which, of course, it now is. It seems to me further that, since 
the registered charge is clearly inferior to the liens, the Bank is setting up 
the co-existence of the unregistered prior equitable charge which undoubt­ 
edly it held up till the time when the liens were entered on the title. I know 
of no legal principle, and none has been cited, which would permit a regis­ 
tered document, to which the person taking the benefit still adheres, to be
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treated as if it were still an unregistered document and in a different state 
from the document as registered.

It is pertinent to examine, step by step, the process of reasoning by 
which it is claimed that the prior superior charge created by the unregis­ 
tered instrument still exists nothwithstanding the alteration and subsequent 
registration. First, it is claimed that it can be shown that the alteration was 
made after execution. That may be so, and it is clear as a matter of histori­ 
cal sequence that the alteration was so made. Then it is said that the 
document took full effect and could not be prevented from taking full effect 
merely because it was subsequently altered. For this proposition a passage 10 
from Norton on Deeds, 2nd edn. p. 35 was cited as follows:

"No case can be found in which aDeed .... which produced its full 
"effect at the instant of execution, such as a conveyance of land, has 
"been prevented from taking its full effect because the Deed was altered 
"after execution."

This passage does not apply for the simple reason that it concerns deeds 
which produce full effect at the instant of execution. The mortgage did not 
produce full effect until the right to register it was exercised. This is clear 
from counsel's argument that registration gave unarguable priority as from 
registration, a priority which could have been defeated unless registration 20 
were effected. I have also drawn attention to the fact that registration had 
other effects including the fact that the Bank acquired the status of a regis­ 
tered proprietor of a mortgage and the document became part and parcel 
of the register.

Estoppel was the next point dealt with by counsel for the Bank, but, 
since opposing counsel has not argued this, I do not propose to deal with 
it. The argument then proceeds on the basis that the adding of the words 
was a mere formality incidental to registration and was not a material 
alteration to the mortgage itself. For this proposition Barker v. Weld 
(1885) 3 N.Z.L.R. (S.C.) 104, and in particular the passage at p. 108, was 30 
cited. The passage, which I reproduce with the underlinings made by 
counsel, reads:—"I am of opinion that the words inserted had no material 
"effect upon the document or the registration. Whether they were inserted 
"or not the mortgage was a second mortgage, although the mortgagee be- 
"lieved it to be a first mortgage. The words inserted were only such as the 
"law would supply. The mortgagee had the right to have the instrument 
"registered, and both parties must have contemplated that it was to be regis­ 
tered, and the insertion of the words in question was necessary to procure 
"the registration." It was further contended that a passage from Baalman's 
Commentary on the Torrens System of New South Wales, at p. 194, sup- 40 
ports the view that the noting of encumbrances was not material. The pass­ 
age reads: 

"Except that it clarifies the state of the title for the benefit of the 
"incoming party, this provision serves little purpose, for a registered
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"proprietor cannot hold otherwise than subject to such encumbrances 
"liens estates or interests as may be notified on the foilum of the Regis­ 
ter Book."

Barker v. Weld was a decision on its own facts and has been judicially 
stated "to go a long way". It can readily be distinguished from the instant 
case. The words had a material effect because, by their addition, prima 
facie, they altered the first charge which existed on execution to a second 
charge at the time of registration and enabled the mortgage to be entered 
on the register as a registered charge subject to the said liens. Entry on the 
register could not have been effected unless the first equitable charge which 
the mortgage created on execution was first reduced to the status of a charge 
which was expressly subject to the liens which had been registered in the 
meantime. No such state of affairs ex isted in Barker v. Weld which was a 
case where a first mortgage was executed with the intention that the 
moneys should be used to discharge a,n existing first mortgage thus enabling 
the new mortgagee to take a first charge on the title. By fraud the moneys 
were not so applied, whereupon the mortgagee altered the document by 
making it subject to the existing mortgage and registered it as a second 
mortgage. Johnston J. held that, in those circumstances, the inserted 
words had no material effect on the document or on registration. This for 
the reason that the document on execution could not take priority over the 
registered mortgage so it was second charge although the mortgagee believed 
otherwise. The learned Judge also held that the law would supply the 
inserted words. With respect, it is difficult to see the grounds for this 
observation. But, be that as it may, the alteration in the instant case, ex 
facie, converted a mortgage which on execution was a first mortgage in 
every sense into a second mortgage. There is no law which would, in 
those circumstances, supply the added words. Barker v. Weld does not help. 
The passage from Baalman's Commentary on the Torrens System in New 
South Wales, as I read it, merely states that a registered proprietor cannot 
hold otherwise than in accordance with the state of the title when his estate 
or interest is entered. That is to say, the Bank, whether or not the altera­ 
tion was made, would take an inferior registered charge and could take no 
other charge as a registered proprietor. The extract merely shows that the 
Bank might have found itself in its present position even if it had not made 
the alteration. We are not dealing with that case because the Registrar 
refused to register unless the Bank made its document expressly subject to 
the liens which had been registered _at an earlier time. The Bank made the 
alteration and took the benefit of registration.

Barker v. Weld is valuable for the proposition that a mortgagee is 
entitled to make an immaterial alteration to enable registration to be 
effected and should be read as being strictly applicable to its own peculiar 
facts. It does not hold that the addition of the words in question can be 
made irrespective of the circumstances and that they are always immaterial. 
The contrary was held in Brunker v. Perpetual Trustee Co. (Ltd.) (1937) 57
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C.L.R. 555, by a majority (Rich and Dixon JJ.) with Latham C. J. dis­ 
senting. That case again was a decision on its own facts. In the circum­ 
stances the majority held that the addition was material whilst the dissent­ 
ing opinion of the Chief Justice construed the circumstances differently and 
he was able to hold a contrary view. Barker v. Weld was discussed. I do 
not think it is profitable to take extracts from the judgments because they 
turned on the special facts which, in essence, dealt with an attempt to per­ 
fect a gift of Land Transfer land.

The final submission was in the following form: 
"It is submitted finally that the Bank's mortgage which immedi- 10 

"ately on execution created an equitable charge and was initially pre- 
"sented in a registerable form, having been delayed by a caveat beyond 
"the control of the Bank, should not be deprived of priority over liens 
"which were immune to any delay from the same cause."
To concede this submission would be tantamount to disregarding the 

registered document and the benefits which the Bank obtained from regis­ 
tration. The price of registration was known to the Bank and it elected to 
register its mortgage as creating a security subject to the liens. No delay 
was caused by plaintiff. On the question of delay it will be noted that the 
Bank was inactive from August 15, 1960 till January 30, 1961, and, 20 
according to the correspondence produced, not very active from January 
30, 1961, till May 30, 1961, when the first lien was entered. This submis­ 
sion requires no further comment.

It was also submitted that the registration of a lien is simply a notice of 
a claim for a lien and that any right to a lien is dependent upon a judgment 
to confirm that right. Plaintiff's counsel argued to the contrary. I do not 
agree that entry of the lien is simply a notice and that the lien is dependent 
upon judgment. If judgment is obtained it confirms the fact that the lien 
was from the moment of entry validly registered as a lien. If judgment is 
to the contrary, then the lien, although entered on the register, never had 30 
validity as a registered charge on the land. As to the nature and effect of a 
lien generally see J. J. Craig Limited v. Gillman Packaging Limited (1962) 
N.Z.L.R. 201.

It will be noticed that I have not directly dealt with the statutory prior­ 
ity which is conferred on registered "instruments" by s.37 of the Land Trans­ 
fer Act. If the liens are "instruments" then registration would give un­ 
doubted priority over the Bank's mortgage. Counsel for the Bank argued 
that the definition of "instrument" is not wide enough to include liens under 
the Wages Protection and Contractors' Liens Act 1939. The matter pre­ 
sents difficulty and can be determined when necessary. I have not found it 40 
necessary to determine the question.

The further consideration of the case is adjourned. Any counsel may 
move for such judgment or other relief as he may think proper on the present
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findings. All further questions are reserved accordingly.
0 ,. .. 
Solicitors:

For plaintiff: Wyn-Williams and Co., Christchurch.
For first defendant: Raymond DonneUy Mahon and McKenzie, Christ- 

church.
For second defendant: T. D. Harman and Son, Christchurch. 
For third defendant: Duncan Cotterill and Co., Christchurch.
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No. 6. 
FORMAL JUDGMENT OF SUPREME COURT

10 THURSDAY THE 10th DAY OF MAY, 1962

BEFORE THE HONOURABLE MR JUSTICE HENRY

UPON READING the Notice of Motion of the Plaintiff herein dated 
the 3rd day of May, 1962 AND UPON HEARING Mr B. McClelland of 
Counsel for the Plaintiff, Mr A. B. Harman of Counsel for the Second De­ 
fendant and Mr J. R. Woodward of Counsel for the Third Defendant IT IS 
ORDERED that the Plaintiff is entitled to a Lien under the Wages Pro­ 
tection and Contractors' Liens Act, 1939 in the sum of TWELVE 
THOUSAND AND NINETY-SEVEN POUNDS TEN SHILLINGS AND 
THREE PENCE (£12,097.10.3) over all that piece of Land situated in 

20 Blocks IX and XIII of the Christchurch Survey District containing 
ELEVEN ACRES THREE ROODS TWENTY-SEVEN PERCHES (11 
acres, 3 roods and 27 perches) being Lot 2 on Deposited Plan Number 7326 
part of Rural Section 1791 and being the whole of the Land in Certificate of 
Title Volume 367 Folio 284 Canterbury Registry AND IT IS FURTHER 
ORDERED that the Third Defendant shall pay to the Plaintiff the sum of 
THREE HUNDRED AND FIFTY POUNDS (£350.0.0) inclusive by way 
of costs and disbursements.
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30

By the Court,

L.S. "P. D. CLANCY" 

DEPUTY REGISTRAR
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REASONS FOR JUDGMENT OF THE COURT OF APPEAL 
DELIVERED BY TURNER J.

This is an appeal from a judgment of Henry J. delivered at Christ- 
church on May 10th 1962 in two actions heard together by consent before 
him, wherein he determined the respective priorities of a mortgage given 
over certain land in favour of appellant and of certain liens registered 
against the same land and other land by first respondent. The learned 
Judge held (inter alia) that the liens took priority over the mortgage, and 
this conclusion is the first of two points involved in the present appeal. 10

The facts are to be found comprehensively surveyed in the judgment 
appealed from, and it will be necessary in this judgment only to refer to 
the more important of them. It may be helpful to observe by way of intro­ 
duction that of three respondents cited, the second and third respondents 
took no part in the hearing before us. It will be convenient in this judg­ 
ment to refer to appellant as "the Bank", to fifst respondent as "the Con­ 
tractor", to second respondent as "the Development Company", and to 
third respondent as "Parker" for the sake of clarity. Though, as will be 
seen, Parker and the Development Company play their parts in the history 
to be narrated, they had no submissions to make to us as to the outcome 20 
of this appeal. The Development Company is now in liquidation, and its 
unsecured creditors can have no interest in the result; and Parker, as matters 
stand, cannot be affected.

Two adjoining blocks of land are referred to in the proceedings the 
"11-acre block" and the "15-acre block". The Development Company was 
at all material times the registered proprietor of the 11-acre block. Parker 
was at all material times the registered proprietor of the 15-acre block; but 
on October 28th 1959 he entered into an agreement with one Forsyth to 
sell the said land to Forsyth "as agent". A deposit of £ 500 was paid, and 
possession was given. Forsyth was the Development Company's agent, 30 
and throughout the proceedings the Development Company has been treated 
as the person entitled to the beneficial interest created by the agreement for 
sale and purchase to which we have referred. In August 1960, then, the 
Development Company was the registered proprietor of the 11-acre block, 
and also the equitable owner (subject to an outstanding liability for pur­ 
chase-moneys) of the 15-acre block. On August 15th, requiring financial 
assistance from the Bank, it executed a Memorandum of Mortgage to the 
Bank mortgaging the 11-acre block only, to secure moneys to be advanced. 
This mortgage appeared to be in registrable form, but it was held unregis­ 
tered until January 30th 1961, when it was presented for registration at the 40 
Land Transfer Office by the Bank. It was received for registration and 
given a number; but before registration was completed, the District Land 
Registrar notified the Bank that Caveat No. 531003 (presented on August 
4th 1960, presumably by the purchaser of a section) prevented registration.
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While the Registrar's requisition was still unsatisfied, several other caveats 
were lodged by other persons with equitable interests. Several letters on the 
subject of the caveats passed between the Registrar and the Bank. While 
the Bank's mortgage still remained unregistered, the Contractor presented 
for registration Statements of Claim setting up two liens. The Statement of 
Claim in Action No. 105/61 was presented for registration on May 30th 
1961 and that in Action No. 114/61 on June 13th, 1961.

It will be remembered that the Bank's mortgage was still not finally 
registered. At this stage, the Bank, having obtained the consents of the 

10 several Caveators, apparently decided to make sure of registration without 
further argument with the Registrar, and it met his requirements by amend­ 
ing the mortgage document, inserting therein the following words:

"Subject to Liens Numbers 552266 and 553184 and subject to Build­ 
ing Line Restrictions in Notices 545555 and 548467 and to Caveats 
Numbers 531003, 545600, 549383, 552740 and 552955."

With this alteration the mortgage was accepted for registration by the 
Registrar, and was registered as on July 25th 1961. The Registrar's entry 
on the back of the registered mortgage reads as follows: 

"Particulars entered in the Register Book Vol. 367 Fol. 284. Particu- 
20 lars produced the 30th January 1961 at 9.47 a.m. and entered 25th 

July 1961 at 11.54a.m.

To complete the narrative it will be relevant to point out that the Bank 
appears to have acted without a solicitor, and to have accepted the respon­ 
sibility of registering and amending its own mortgage and of conducting 
the correspondence with the Registrar.

It will be seen, then, that the relevant chronology as regards the mort­ 
gage is as follows. The document was executed on August 15th 1960. It 
was originally presented for registration on January 30th 1961 and was 
finally registered on July 25th 1961. It is necessary to add one other fact

30 as to tune the Bank advanced moneys on the security of its mortgage, and 
by 16th September 1960, £9088.6.8d had been paid out. As regards the 
liens, Action No. 114/61 contained a claim for lien against the 11-acre 
block only, for water reticulation on that block; the work was commenced 
about the beginning of February 1961 and certainly long after the date of 
the Bank's mortgage. Action No. 105/61 contained a double claim (a) 
for sewerage work done on both properties between November 17th 1960 
and March 30 1961, the amount claimed being £9,500 and (b) for use of 
machines and supply of metal applicable principally, but not (as regards 
the use of machines) entirely to the 11-acre block, the amount claimed

40 being £2597.10.7d. The time when this last work was done was left 
obscure by the evidence, but counsel on both sides agreed before us that 
the appeal could be argued as if the work was not begun until after the date 
of execution of the Bank's mortgage. It was agreed that the actual date of 
commencement of the work could be readily ascertained by the parties
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themselves from their records, and that, if it should turn out to be before the 
date of the Bank's mortgage, the first point in this appeal would be dealt 
with on this factual basis as regards the amount of this particular lien. This 
judgment will therefore proceed upon an assumption of fact which both 
counsel have agreed that the Court should make, viz. that the work under this 
claim of lien did not commence until after the date of execution of the Bank's 
mortgage and the advancement of the moneys thereunder. The scheme of 
subdivision and the work done in reading the land and in providing for 
sewerage and water reticulation generally was such that the two blocks ulti­ 
mately lost their original identity so far as the work was concerned, and 10 
were in course of development by the Development Company as one com­ 
posite area, the boundary line existing on the title being ignored. It will 
be appreciated that the principal question involved in this appeal turns on 
priorities as between the Bank and the Contractor as regards their claims 
against the 11-acre block. Henry J. held in favour of the Contractor. The 
reasoning of his judgment was briefly as follows: the Bank, he said, had an 
equitable mortgage before it registered. As such it had priority over the 
liens, for its equitable estate as mortgagee, supported by its cash advance, 
existed before the Contractors commenced their work. But (he said) the 
Bank surrendered the priority which it possessed before registration: he was 20 
of the opinion that, by amending the mortgage document and registering it 
with the inclusion of a memorandum stating that it was subject to the liens, 
the Bank accepted the priority of the earlier-registered Statement of Claim. 
He gave judgment accordingly, giving priority to the liens of the Contrac­ 
tor.

We put aside at the outset a question that seems to us interesting and 
which could have had its importance viz. the question of the date from 
which the Bank's mortgage takes priority on the Register. It seems to have 
been accepted by all parties in argument before Henry J. that the mortgage 
was registered only on July 25th 1961. It is clear, however, that it was 30 
originally presented for registration on January 30th. If it were possible 
to contend on the facts that though temporarily uplifted, it was never for­ 
mally withdrawn, then those facts might conclude this litigation in favour of 
the Bank. It was contended before us, however, by Counsel for the Con­ 
tractor that it was too late to raise here the argument that, though registra­ 
tion of the mortgage was completed in terms of Section 34 of the Land 
Transfer Act 1952 only on July 25th, yet once registration had so been 
completed the priority of the document on the Register was determined by 
its original date of presentation viz January 30th, the provisions of Section 
37 being invoked in this regard. We agree that it would indeed be dangerous 40 
to allow this argument to be raised for the first time in the Court of Appeal, 
when, had it been presented in the Court below, it could possibly have been 
the subject of evidence which might have led to a different view of the facts 
 for it appeared before us that the mortgage did not remain continuously in 
the Land Transfer Office after its first presentation, Dut was at some time 
(when, and for how long, and on what terms is not made clear) "taken out"
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for alteration, and it could perhaps have been contended that the circum­ 
stances in which this was done amounted to withdrawal followed by new 
registration. In all the circumstances we have been constrained to treat 
this interesting and perhaps important argument as not open at this stage to 
appellant.

Treating the Bank's mortgage, then, as having been presented for regis­ 
tration only in July 1961, after the liens were safely on the title, we turn to 
consider the questions: had the Bank's security priority over the liens before 
it was registered, and, if so, did it lose this priority by the amendment of 

10 the terms of the mortgage and its registration? On the first point we are in 
agreement with the tenor of Henry J.'s judgment, that the Bank's mortgage 
while still unregistered gave it an equitable security which the registration of 
the liens did not affect.

The liens derive their efficacy solely from the provisions of the Wages 
Protection and Contractors Liens Act 1939. Section 21 of that Act pro­ 
vides in terms that a contractor shall be entitled to a lien upon "the estate 
or interest of his employer in the land." It is the beneficial estate or inter­ 
est of the employer which is charged by the claim of lien. The estate or 
interest, for instance, of an employer who holds under an agreement for

20 sale and purchase may be the subject of a lien, though his name does not 
appear on the certificate of title against which the lien is registered Pollock 
v. Miramar North Building Deposit and Mortgage Co. (1910) 29 N.Z.L.R. 
1014, 1018 per Stout C. J. Conversely a claim for lien made against the 
registered proprietor of land as employer will not be effective to charge the 
estate or interest of an equitable mortgagee of the land unless that mort­ 
gagee is himself also an employer, but will in such a case charge only the 
residuary estate of the registered proprietor   Commercial Property and 
Finance Co. v. O.A. of Waghorn and A. & T. Burl Ltd. (1905) 24 N.Z.L.R. 
655 per Williams, J. As to what persons are "employers" that term is de-

30 fined by s. 20 of the Act as follows: 

"Employer means any person who contracts with another person for 
the performance of work by that other person, or at whose request, or 
on whose credit, or on whose behalf, with his privity or consent, work 
is done; and includes all persons claiming under him whose rights are 
acquired after the work is commenced; but a mortgagee who 
advances money to an employer shall not by reason thereof be deemed 
to be an employer."

In this case the Development Company was clearly an "employer" of 
the Contractor, and its estate or interest is the subject of the Contractor's 

40 liens; but that estate or interest is exclusive of the interest of the Bank as 
equitable mortgagee—Commercial Property and Finance Co. v. O. A. of 
Waghorn and Anor. (supra). It cannot in this case be argued that the 
Bank is an "employer", for the case proceeds expressly on the assumption that 
the execution of the Bank's mortgage and the advances thereunder of sums
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totalling £9088.6.8d, ante-dated, in the case of each lien, the commence­ 
ment of the work. This is actually conceded to be the fact in the case of 
two of the liens, and it has been agreed that it shall be assumed in the case 
of the third. If this be so, then the Bank clearly never became an 
"employer" at all in this case, since it cannot be said on any view that its 
rights were acquired after the work was commenced. It follows that any 
interest of the Bank's can never be affected by any of the Contractor's claims 
for lien, for the only effect which they or any of them can have is that 
which is given by the Statute, and the Statute limits their whole effect to 
that of a charge on the estate or interest of an "employer". 10

So far the conclusion at which we have arrived on the plain words of 
the Statute and on old authority decided thereunder is the same as is tacitly 
accepted by Henry J. in the introductory stages of the judgment from which 
this appeal is brought. But did the Bank later lose the security which it had 
before it amended its mortgage and reg istered the amended document? Henry 
J. was of the opinion that by amending the mortgage and registering it in an 
amended form the Bank accepted that its security must thereafter rank as 
inferior to the registered liens of the Contractor. Holding that the Bank's 
security at the time when the present proceedings were brought was neither 
more nor less than a registered mortgage, he treated the mortgage as regis- 20 
tered only on July 25th 1961; thence he continued:

"The first difficulty which the Bank must face is the undoubted fact that 
its registered charge is inferior to the liens. That the registered charge 
is inferior is, I think, clear from the provisions of the Land Transfer Act 
itself."

The learned Judge thought that the Bank was in a dilemma. The Bank 
(he said) amended the document either with the mortgagor's authority or 
without it. If without it, the bank might find itself unable to enforce the 
security against the mortgagor. But if with it, then the parties had agreed 
that the mortgage should be registered in such a way as to accept an 30 
inferior charge and "that is all the Bank got". On this aspect of the matter, 
Henry J. concluded: 

"However, I do not solve the problem merely by posing a dilemma 
which may not exhaust all possibilities. The real difficulty facing the 
Bank is that it cannot now treat the document, nor ask this Court in the 
present proceedings, to treat the document as if it were unregistered. 
The Bank is bound by its act in registering the document and cannot go 
behind that act and ask to be restored to its position as the holder of an 
unregistered mortgage creating an equitable charge as at the time 
when no liens had been entered on the title. Qui sentit commodum 40 
sentire debet et onus: 1 Coke 99."

It will be seen that notwithstanding that he did raise the point as one 
horn of his "dilemma," Henry J. did not base his judgment on any firm 
conclusion that the Bank's mortgage, originally given between the parties



23

i963. 
continued.

thereto as a first mortgage, had been amended by agreement between mort- j£ AppeaTof 
gagor and mortgagee so as to rank subject to the liens. No such submission, New Zealand 
indeed, seems to have been made by Counsel, and certainly no evidence was No. 7 
led to suggest that there had ever been any amendment of the old mort- êdaŝ ltfor 
gage by the contractual act of both the parties thereto, so as to substitute (delivered by 
for the original document by agreement an amended one given subject to 
the liens. All the evidence leads to the conclusion that the amendment to 
the mortgage was made unilaterally by the Bank with the sole and simple 
object of obtaining registration without further delay. We do not feel able to 

10 hold   nor was the Court invited by Counsel to hold   that the amendment 
was a matter of agreement between mortgagor and mortgagee. As between 
the Development Company and the Bank the position clearly always was that 
the Bank was entitled to a mortgage ranking prior to all other encumbrances 
and charges. Neither was it seriously argued before us that the mortgage 
was avoided by the amendment.

The judgment under appeal will be seen to rest, not on any alleged 
agreement between mortgagor or mortgagee, but rather on the ground that 
unilateral acts of the Bank resulted in its obtaining an inferior charge. In 
coming to this conclusion, Henry J. did not rely on an estoppel as preclud- 

20 ing the Bank from setting up its equitable priority. Indeed, he expressly 
disclaimed estoppel as a support for his judgment, and pointed out that 
Counsel for the Contractor had not contended that the Bank was estopped   
no doubt for the very good reason that it was impossible to allege any respect 
in which the lien-holder had moved to its detriment in reliance on any 
express or implied representation by the Bank. Henry J. thought that the 
essence of the matter was to be found in the doctrine of election. At the 
end of his judgment he said:  

"The price of registration was known to the Bank and it elected to
register its mortgage as created on security subject to the liens."

30 On consideration we have reached the conclusion that the learned 
Judge was wrong in applying the doctrine of election to the particular facts 
in this case. It is clear that if "election" is to be invoked it must be the 
Common Law doctrine, and not equitable election. The latter always finds 
its source in a presumed intention of the author of a will or instrument 
namely the intention that a man shall not claim under the will or instru­ 
ment and also claim adversely to it   Lissenden v. C. A. V. Bosch Ltd. 
(1940) A.C. 412, 419, per Viscount Maugham. Unless it is possible to 
point to someone in the position of a testator or donor who may be presumed 
intentionally to be putting the claimant to his election between two rights

40 there can be no equitable election   ibid per Viscount Maugham at page 420. 
The only person who can possibly comply with this requirement on any 
view of the facts in this case is the mortgagor; but it could hardly be con­ 
tended that the Development Company, in executing this mortgage, could 
ever be said intentionally to have put the Bank to any election. It always 
intended that the mortgage should be a first mortgage, and intended that
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it should be registered to take effect as a first mortgage. It never contem­ 
plated, or could be deemed by any legal fiction to have contemplated, any­ 
thing else. For this reason equitable ejection can have no place in this case, 
and it is clear that if there is election it is the Common Law doctrine which 
must be invoked. This is a species of estoppel whereby a person having a 
choice between two courses of conduct is to be treated as having made an 
election from which he cannot resile, once he has taken a benefit under or 
arising out of the course of conduct which he has pursued, and with which 
his subsequent conduct is inconsistent 15 Halsbury 3rd Ed. 171 (cf. Spen­ 
cer Bower on Estoppel by Representation page 225 et seq.). But this kind 10 
of election, like all forms of estoppel, must be founded on a representation 
to the party setting up the estoppel upon the faith of which the relative posi­ 
tion of the parties has been altered to his detriment Spencer Bower op. 
cit. 248. This may not infrequently occur, not through any positive act of 
the representee, but by the fact that the representor has taken as against the 
representee some benefit which is inconsistent with the alternative course 
against which he is said to have elected. In the present case we are unable 
to perceive any respect in which the Bank and the Contractor altered their 
relative positions on the faith of the amendment and registration of the mort­ 
gage. See United Australia Ltd. v. Barclays Bank Ltd. (1941) A.C. 1 per 20 
Viscount Simon L.C. at page 21. Moreover as will later be pointed out any 
choice which the Bank may be said to have made between holding under 
an unregistered or a registered instrument does not necessarily import a 
choice deliberately and irrevocably made to accept any inferior security, for 
the part played in the matter by the District Land Registrar must not be 
underestimated. For these reasons we find it necessary to differ from the 
conclusion of the learned trial Judge and are of the opinion that as between 
the Bank and the Contractor there were never the essential elements to sup­ 
port the application of the doctrine of election.

Nor in our opinion can Mr McClelland's submission of merger be any 30 
more successful. This argment was to the effect that the equitable rights 
which the Bank originally held before registration merged on registration in 
the legal mortgage which registration perfected. It may be observed in 
the first place that this was not a case of rights given by an earlier and less 
formal contract merging in those derived from a later and more formal 
document, given and accepted in substitution for the first, such as is the case 
where a debt arising from a simple contract merges in one secured by a sub­ 
sequently-given deed; cf. Hammond v. Commissioner of Inland Revenue 
(1956) N.Z.L.R. 690. Here there was one document only, the mortgage, 
at first unregistered and later registered, its registration merely perfecting in 40 
the mortgagee a legal, where before it had no more than an equitable, 
estate. The doctrine of merger as it applies to contracts cannot be applic­ 
able to such a case. It is the doctrine of merger of estates which is invoked 
here. It has been stated as "a universal proposition, that wherever the legal 
and equitable estates, uniting in the same person, are co-extensive and com­ 
mensurate, the latter is absorbed in the former" per Pearson J. in In re
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Douglas, Wood v. Douglas (1884) 28 Ch.D. 327, 331, citing Lord Alvan- 
ley, M. R. in Selby v. Alston 3 Ves. 341. But it must be remembered that New Zealand 
in New Zealand it is provided by section 30 of the Property Law Act 1952 NO. 7 
(and in England by s. 185 of the Law of Property Act 1925) that there Reason^for 
shall be no merger where the beneficial estate would not be extinguished (delivered by 
in equity. In equity merger is dependent upon the intention of the parties. TFn|J 4^bei . 
Where an intention to merge is evidenced by the circumstances of the case an i963. ep em e' 
equitable estate will merge in a co-extensive legal estate coming into the continued 
same hands Fung Ping Shan v. Tong Shun (1918) A.C. 403,411. But 

10 where an intention is expressed or implied that the original rights should not 
merge they will be kept alive ibid per Lord Parker of Waddington at page 
411; Adams v. Angell (1877) 5 Ch. D. 634.

Fung Ping Shan v. Tong Shun supra affords a striking instance of the 
promotion of an intermediate estate by the process of merger. But the in­ 
tention of the parties was clear. He who acquired the legal state by taking a 
covenant from his grantor to pay interest on the intermediate security was 
taken to have unequivocally recognised its promotion by the extinguish­ 
ment of his previously-held equitable estate. It is not always so, and the 
Court will refuse to allow the equitable and legal estates to merge where

20 the equity of the case sufficiently requires such a course, as is shown by the 
decision of the House of Lords in Whiteley v. Delaney (1914) A.C. 132. 
There, on a different set of facts, a series of transactions which might well 
in other circumstances have supported a merger was held not to promote an 
intermediate security because of equitable considerations which, had they 
been invoked (as they were not) to support rectification proceedings, could 
have relieved, by way of rectification of the documents, the party against 
whom the merger was claimed. It is apparent from the judgments of both 
Viscount Haldane L.C. and Lord Dunedin (with which both Lord Kinnear 
and Lord Atkinson concurred) that these equitable considerations, since

30 they would have supported an equitable proceeding for rectification, could 
be used with equal validity to achieve the same result by refusing to allow 
a plea of merger. At page 150 Lord Dunedin said:

"Actual rectification of the deeds is not necessary. It is conceded that 
to refuse (plaintiff) the declaration he asks is sufficient."

At this point of the discussion it is necessary to notice the provisions of 
s. 44 of the Wages Protection and Contractors Liens Act 1939. That section 
reads:

"Any person alleging that he is prejudicially affected by a claim of lien
or charge, or by registration of a lien against any land, may at any time

40 apply to the Court to have the claim or registration cancelled or the
effect thereof modified, and such order may be made as may be just.'"

It is difficult to understand why the Bank did not in this case make use 
of the convenient procedure afforded by this section to regularise its equit- 
abfe rights. We will presently point out that had it done so it seems likely
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on authority that it would have been able to obtain an order analogous to a 
rectification order, enabling registration while preserving the priority of 
its equitable security. This follows in our opinion from the charging order 
cases, now to be discussed.

The position of the Contractor, in our opinion, is in this case not unlike 
that of a judgment creditor having a charging order. Registration of the 
charging order prior to the registration of a mortgage earlier in date gives 
the judgment creditor no priority over the earlier-created mortgage, for in 
the nature of things the order affects only the beneficial estate of the judg­ 
ment debtor see, for instance, In Re Mutual Benefit Building and In- 10 
vestment Society ex parte Baynes (1887) 5. N.Z. L.R. (S.C.) 293 per John- 
ston J.; In Re Seattle (1887) 5 N.Z.L.R. (S.C.) 342 per Williams J.; Butler 
v. Nicol (1923) N.Z.L.R. 1339 per Stringer J., subsequently re-reported sub 
nom Nicol v. Raven (1925) N.Z.L.R. 155. In all these cases an order was 
made directing the removal of a charging order from the register so as to 
enable an earlier-executed transfer or mortgage to be registered in its equit­ 
able priority. The decisions were based upon the fact that a charging 
order gives a charge inferior to an earlier-executed transfer or mortgage, 
even if the latter has not been registered. It will be noted that these appli­ 
cations were brought by way of motion under R. 320 of the Code of Civil 20 
Procedure, a convenient provision enabling justice to be done by an order 
(e.g) removing the charge from the register to enable the mortgage to be 
registered in priority thereto. Section 44 of the Wages Protection and 
Contractors Liens Act 1939 is in words identical with those of Rule 320, 
and, as we have already said, it seems plain that if the Bank had made 
application under the section it could have been granted relief analogous 
to the rectification referred to in Whiteley v. Delaney.

It may be inquired: if the Bank by amending and registering did not 
give up its equitable rights, what was the effect of the amendment and regis­ 
tration? The answer to this question must be found in the true intention 30 
of the person whose acts are under examination. "All seem agreed," said 
Lord Dunedin in Whiteley v. Delaney (supra) on page 151, "that in debate- 
able cases merger takes place or not according to intention." Again, later in 
the same case, the same learned Lord says, "the difference of opinion 
seems to come to a question of onus . . . Must you prove an intention to 
merge or an intention to keep alive the security?" And yet later again: "I 
think, taking the cases cited as a whole, that the general view comes to this. 
Where by appropriate conveyancing the charge could be preserved . . . , 
then it will be for the party alleging the charge to be dead to show an inten­ 
tion to that effect." The facts in Whiteley's case are, of course, by no means 40 
on all fours with those which we are now considering; but the observations 
of Lord Dunedin lead us to say that t he question here is whether the lien- 
holder has established an intention on the part of the Bank to merge, aban­ 
doning the priority which it had by virtue of its equitable mortgage and 
accepting in its place a registered mortgage subject in priority to the liens. In
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considering this question we think that the court must examine the reasons j 
why the alteration was made. The form of the deed is not necessarily New Zealand 
conclusive, and what on the face may appear to be an obvious intention NO. 7 
may be rejected if the facts demonstrate a different interpretation: Lord Hal- j*f(fionesntfor 
dane in Whiteley's case (supra) 147. In the particular case we are now (delivered by 
considering, we think that the proper view is that the Bank did no more Turner j.)
, , ° , i. , n • i f i i ,. t i "th September,

than bow to the insistence of the Registrar and felt obliged   apparently 1963. 
failing to appreciate the use which could have been made of s. 44   to continued. 
endorse on the documents the words which the Registrar demanded. The 

10 Bank was put in a very difficult situation, and we have no doubt that the 
necessity to get the document registered so as to ensure priority against any 
further incumbrances on the title was responsible for its decision to write 
the amendment into the mortgage.

In these circumstances we are of the opinion that the lien-holder has 
failed to establish an intention to merge and to admit the liens to priority. 
Moreover, we think it clearly inequitable to permit the lien-holders to secure 
an advantage purely as a result of the requisition of a District Land Registrar. 
For these reasons applying to this case equitable principles similar to those 
which guided the House of Lords in refusing to merge in Whiteley v. 

20 Delaney we have reached the conclusion that this Court should in the cir­ 
cumstances of this case decline to apply the doctrine of merger so as to 
defeat the equitable rights of the Bank as against the Contractor. We speak, 
of course, only of the position as between the lien-holder and the Bank in 
the circumstances which we have described.

Circumstances could arise on the facts of this case in which the Bank* 
might be estopped, as against a third party, from denying that the effect of 
registration was to make the mortgage subject to the lien; for example, it 
might be estopped as against as assignee of the moneys secured by the liens 
from contending that its mortgage took priority over the liens, if the assign- 

30 ment had been taken on the faith of the recital of incumbrances in the regis­ 
tered mortgage. No such question of estoppel as against any assignee 
arises, of course, in the present case.

But it was argued by respondent; notwithstanding that the liens when 
originally registered took effect only against the beneficial estate of the 
Development Company, yet after registration of the mortgage the priorities 
inter se of the charges on the title were determined by the order of registra­ 
tion of the documents in accordance with the provisions of s. 37 of the Land 
Transfer Act 1952. That section reads as follows: 

"(1) Every instrument shall be registered in the order of time in which 
4" the same is presented for that purpose.

(2) Instruments registered with respect to or affecting the same 
estate or interest shall, notwithstanding any express, implied, or 
constructive notice, be entitled in priority the one over the other
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according to the date of registration, and not according to the date 
of each instrument itself." "

"Instrument" is defined in s. 2 of the Act as: 
"Any printed or written document map or plan relating to the transfer
of or other dealing with land or evidencing title thereto."

Assuming that the Statement of Claim of lien is an "instrument" as 
to which we express no opinion the fact remains that the provisions of s. 
37 go no further than this: as between instruments registered with respect 
to or affecting the same estate or interest the earlier-registered is given prior­ 
ity over the later-registered. But where as here the lien never operated 10 
to charge anything more than the Development Company's estate or interest 
 i.e., its equity in the land this result cannot follow, for the lien never 
affected the Bank's interest in the land as mortgagee. In its very essence it 
could not affect more than the residuary interest of the registered proprietor 
after the Bank's mortgage was secured. There is, therefore, no conflict be­ 
tween instruments here such as would arise, for instance, between two 
mortgagees given mortgages over the same estate in the same parcel of land. 
Between them, priority of registration would be decisive, for such mort­ 
gages would be instruments affecting the same estate or interest. Here, on 
the contrary, by definition the instruments affect different estates. In these 20 
circumstances s. 37 can have no application.

For the reasons which we have endeavoured to express we are there­ 
fore of the opinion that, notwithstanding the amendment made to the 
Memorandum of Incumbrances in its mortgage, the Bank never aban­ 
doned, and always effectively preserved, the priority which its earlier- 
executed mortgage had over the liens of the Contractor.

It might have been possible for us, had we been so invited, to reach the 
same result by a much shorter route than the issues of election and merger 
provide viz. by treating the present proceedings as an application by the 
Bank under s. 44 of the Wages Protection and Contractors Liens Act 1939. 30 
This section, which has already been quoted in full, authorises application 
to the Court by any person prejudicially affected to have a claim of lien or 
its registration cancelled or the effect thereof modified, and provides that 
such an order may be made as may be just. The section does not appear 
to have been referred to in argument before Henry J.; it certainly formed 
the basis of no definite submission before us. In these circumstances we 
did not think it right to decide the dispute between the parties as if an appli­ 
cation had been made under the section; yet had the Bank made such an 
application at any material time it is difficult to see what answer the Contrac­ 
tor could have made to a prayer that the registration of the liens should be 40 
deemed postponed to that of the mortgage. This is exactly what was done 
in the charging order cases, in circumstances whose essentials seem complete­ 
ly comparable with those of the present case. Nevertheless, as the Bank's 
advisers did not see fit to invoke the section, we have not thought it proper
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to shorten consideration of the questions at issue by deciding them by this 
route. This does not mean, however, that in considering submissions as to 
election and merger we have ignored s. 44 whose very existence must have 
an implication bearing on the application of these doctrines to a situation 
such as has arisen in the present case.

The second point argued before us was as to the apportionability of the 
claims for lien between the two titles. Before Henry J. it was argued that 
if the liens took priority over the mortgage the lien-holder's claims should 
be apportioned between the two blocks; independently of this argument,

10 Counsel for the Bank gave notice of his contention that, even if the Court 
refused to apportion, the doctrine of marshalling could be invoked in the 
Bank's favour. By agreement, however, this latter point was not argued 
or decided in the Court below, but stands over for later resolution. We 
need not therefore advert to it here. In the view of the law to which we have 
come in this judgment, the argument as to apportionability has no relevance 
unless the obscure question of fact to which we have earlier referred should 
be resolved on investigation in favour of the Contractor i.e. if it should 
turn out as regards the claim for £.2597 that the work was begun before 
the Bank's mortgage was executed. If this turns out to be so, however, this

20 particular lien will take priority over the Bank's mortgage, and in this event 
the argument as to apportionability will become relevant. We must there­ 
fore now consider it. In our opinion Henry J. was right when he refused 
to apportion the lien between the two blocks of land. The opinion contra 
which might appear to be indicated in the last sentence of the judgment of 
Denniston J. in Black v. Shaw 33 N.Z.L.R. 194, 197, seems to us to have 
been included in his judgment per incuriam: for, as Henry J. observes, the 
point does not appear to arise from the specific questions which were put to 
the Court in that case. We think, however, that Denniston J. was right, gen­ 
erally speaking, when he said that the lien "... attaches to all the land

30 included in any instrument of title over any part of which the road was 
constructed". But this result does not always literally follow from any given 
set of facts. The area of land over which a lien is charged cannot, in our 
opinion, necessarily be limited in every case by the area contained in any 
certificate or certificates of title, and we are of the opinion that it must always 
be a question of fact how much of a given parcel of land is subject to any 
particular lien. The dictum of Stout C. J. in Bassett v. Spurdle and Anor, 
26 N.Z.L.R. 84, 86, was not directed to the question now under con­ 
sideration, but to a very different one viz. whether the lien was charged 
only on the limited area upon which the house actually stood, or also upon

40 the surrounding messuage. That case can therefore not be regarded as an 
authority in point. Cases of very diverse circumstances could easily be 
imagined to illustrate the difficulty of laying down any principle of general 
application. One employer may be imagined with a very large block of 
land in one title but duly subdivided by a deposited and approved plan into a 
great number of sections; does the erection of a house on one of them give
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rise to a lien on the whole block?; on the other hand, if a road passing through 
two titles involves the contractor in a large expenditure in traversing a 
poor piece of land and a minimal expenditure in continuing the same road 
through a valuable piece, must he be content with apportioning his lien so 
as to give him an ineffectual remedy? These illustrations demonstrate the 
kind of circumstances which make the formulation of a general principle 
undesirable, if not impossible. It must always be for the Court to say, on 
the facts in any given case, what is the land upon which the lien is charged. 
Without deciding that the lien could never be apportionable, we hold that in 
the circumstances of this particular case the facts logically resulted, as 
Henry J. held, in a lien for the full amount of £2597 being chargeable 
without apportionment on the estate or interest of the employer in both 
pieces of land. This is not to say that the doctrine of marshalling may not 
be applicable; but this is a matter which does not arise at this stage.

For the reasons which we have indicated this appeal is allowed, and the 
Order made by the learned Judge in the Court below varied in accordance 
with the opinion which we have expressed. When the outstanding question 
of fact has been resolved between Counsel a draft Order may be submitted 
for our approval. An Order should be made (but subject to the determina­ 
tion first of the outstanding question of fact) in which the Bank's mortgage 
is given priority over the Contractor's liens. The appellant will be given 
costs (one set only) in this Court against first respondent on the highest scale 
with an allowance of 50 per cent as from a distance and thereby a certifi­ 
cate for £21 in respect of a second day. Appellant must also have an Order 
for all necessary disbursements in both appeals including the cost of print­ 
ing the case. In the Court below appellant should also have its costs to be 
fixed on the appropriate scale.

10
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IN THE COURT OF APPEAL OF NEW ZEALAND J AppSaTf
New Zealand

ORDER GRANTING FINAL LEAVE TO APPEAL TO HER MAJESTY Ord?r° 8
. Granting

IN COUNCIL Final Leave
to Appeal to 
Her Majesty 
in Council

Tuesday the 17th day of December 1963.

Before the Honourable Mr. Justice Turner 

The Honourable Mr. Justice McCarthy

UPON READING the Notice of Motion of the First Respondent dated the 
llth day of December 1963 and the Affidavit of JEREMY DAVID POPE 
filed herein AND UPON HEARING Mr D. F. Donovan of Counsel on 

10 behalf of the First Respondent and Mr. D. Cousins of Counsel on behalf of 
the Appellant consenting thereto AND the First Respondent having 
entered into good and sufficient security to the satisfaction of this Court 
THIS COURT DOTH ORDER that final leave to Appeal to Her Majesty 
in Council from the judgment of this Honourable Court delivered herein on 
the 6th day of September 1963 be and the same is hereby granted to the 
First Respondent.

^™*L
By the Court

"G. R. HOLDER"

Registrar.



3?

ExmSfre"

Btftrmcf :

'Vol. 279 , Folic 369 

Trmuftr Ho.

ylieatien No. 

»*•• for NIC No.

MEW ZEALAND.

Refuttr-book,

Vol. 367 ,fMt

CERTIFICATE OF TITLE UNDER LAND TRANSFER ACT

Exhibit 'M'

Certificate of
Title Volume
367 Folio
284
6th August,
1925.

€ Oi« Ctttifiratt. d»ted the S1,to a., Of Au«u»t one thousand nine hundred and

ond« tbo band and »J of the Distort Wd sbgutntr of UM Land Becutration District of Canterburj_ __
\

JAKES HUGH ..IU.IAH8 of Chrietoliyroh Solicitor———————————————————————————

ii seised of an estate in fee-simple (subject to j JOB reservations. restriotioiM, •naumbraaees, liens, and interests u are notified by memorial under mills! 
or endorsed hereon, subject also «o lay ousting right ot che Grown to ufce ind lay ofl roads onder the provisiona of any A.ut of the OeBvral * iisialdj 
of New Zealand) m the land hereinafter dewnbed. as toe sarm i» deimewed oy tkc plan nenon bordered green , be the HTM*! a 
a little more or less, that is to uy: All that parcel oi lan.l containing EtfcVBH ACRES THHP ROODS ASH TWKKTY-S8YM p|gfK»«
tl^ereBbouta situate* in Blocks IX and XIII of ta« Chriatehurch Surrey District peing Lot 2 °B jlftB
in the Lard ?>gi;.try office at Christchurch aa :;o.7326 i<artpf

L,*tr~t Load

^ ——— ̂
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Exhibit '5'

Mortgage
A • No. 543319

15th August
1960.

ItafMnr-Omnl of r.»d. So. !r)«j

[No.-

No. 1.

of
ffimwTojs—- —-• i.^tyuj f.,m^rA±aL LIMITED a ualy Incorporated company having Its 
££ ."U2 re'ljtert'd office at Christchurch
of t* arm In- 
 «ri *»rtk«-
l«r» M "JMD«* ' ^
Dm lib .1.0 * Jobo Drown lhl 
i r * a I n f u
S™!»,.i:i.''; ;n tl>« I'rovintitl Dtilrlcl of Canterbury uni Dominion of NOT Znim ~ rwllUrad M proprtour/1

' hl * rtllr11" of an eftUU* of frwliolil in f"« *ni)|il« Mihjflrt liuwt*\er to duoli eiirumbram-'c* J'"ti* »n<i '!t!ert*U w ir« notiDnd by nmmonndiiin
iymdonM-illi'n or indorsed tiorcon in th<_t piece/* of Urul full |»rlicul«ri thereof u* Mtodjled tMrcuDdw. 
M—— ———— —— — •—— ^ ( "••"""""""™~~
:» An>. No of ll!ala«nl ™d hcum Wb..» blu.Ud. UMJmX. i»jl<» tat. 
'- A. » P. [ _™r_F4k>
-> Part

- " 11 J ^7/iot 2 ie^oslt ..- Blocks IX -md 
^ ~ h Pl<ui 7.^6 .-• r< X1T1 '>,ristf!h-rch 
£.H{) I.ural See 1 . - -•• . :•'•.' i-ict 367 234

(Balance)
J3 «•
^ d _ " Lees 1 11» taker, by Proclnn.itlon 5^rj

m a •> - 
1 - ^1 i •<

I! 1 ]_

,J quBJBCT to Liens tJ.mbert, r? 2^6 nn'1 5531(?i-
A3D JTOJECT to Bulld.iiiL- Linf ?e0-tri.rt,: ne In IIctloM 5',5555 nn'l 51*?i.f7 «M to Ormt*<t 

' ' Nunbers 531303. 5U5f'6pi 5i*|d63, 5527>0 and 552955
a«! " ' /

lab wtrrtsi j. k*->-n or may bf-rvntlpr koej. an account vufb the Bink rf futm EralMk !bereinafler oalled "the 
Punk") and ;™ in'^v «ir nny hereafter l.wnme in-lehlt-d If 'he Bank on i-irli acfount in a certain sum of money Bab trfemM .'. 
linve at ttif vi'<i^t>Kt, «>f tin* ItHuit R^t"f«l to iM-nif m man')'' 1 lierrnuT'i'! ai>|"MM'"( Ihe paymenl to Ihf M.\nk nf all moneys which 
now arn (ir may front hit it to Inno liereafler p-.'i'miic dim from Mw u,,"^, (( , ig solely 01 l(tgt'th<«r wilh any other person on »uch 
fti-rniint or ollierwiae film Ibntbir n> i"ir>uatice of such agreement ai><! in oonaiderfltion of tlie loans advances discounts or otber 
banking Davtiininftannii which havr beeit nr may hercafiei- be made to a. a, âmi ^,,. «olel> or together wilh any other person 
uiid m o(in-uli'mtnMi cf tlie I:HH!.'I forlHunnK for one duy frmn Iii>- dutu ln*reof to prrs* for payment of past .'idvaoeM sod in 
cni^i'leralinii of any loan* mlvmu-i-s d.Ti..i|it-; »r ntii,<r banking .•urommodafion nhirh havr been or may hereafter be nwdfli to 
iniy vuslumi-r of Die Hank nn any gii«i'mil>^ bnn.l lull nole cheque nr o'ln>r form of fTMrily now or hereafter held by the Bank 
on which. „» 0, irtfa^. i •. t, or n 'ay *"' lin'ptl-' or ^ a:'y one or more of the •fore-laid ron"idi'ralion» (without prejudice to the 
Honk prmiiirf any roimirtcrat.m. not l^-rifinhi'f.irf statwl; „ ̂  ̂ , ^ „, M ioxk Uereby ca\enit»l «iili I lie Uatik as follows:—

I. Tlmi »', u>!l on dt'n.anrl in v.riling pay in the Hank all simiK of monvy fur winch J. eillier solely or together with any 
..ilmr periou miy linve Jireclly or conhnRpnMv ln-fttnic haljle or r<- j-on^ible whetluT in resperl of I.ill* .,r note* discounted or 
j.itid (nltti'"i((h (hi* snnii- >»liiill nnt lia\p arrived al iintiirilyi or f'>r loan.-* rredila advances made to or for tho aceornmodation 
nf n , rnB^^, n, „ or al £', r«(iii'»t cil'-itr sok-iy "r liincllifi1 as aforriaiJ op for loan.* i-n-dils advance* discount i or otber banking 
:,iTi,intiMHliili():i made In any fti-«liit;tcr nf Ihe I (.ink on nny nuiiraii'C'- l«ml b.ll mi'i- diviiit* or U(|ILT form of socunly held by Uw 
hank on which ... .„ ,ln ."™r ^ ... "r m°y ^ lilblt' "nd *'* and CV("r> otllcr 8lini °r r»li:i|iy **»•' may »t lha lime of making such 
dt'in.'iiKl b« dr;p invniK or payable by M „ MJ'^ ., „, 'o the Bank either solely or togrlliiT us aforesaid on any account whatsoever 
ami wln-lli"i \MllMii or uilliout the tcopi; of tin relatioftibip of linnkei- ami customer and anting 11 conlractu ex delictu or 
otlicrwifp liQ^irtujViT and n!-o all interest coniunsfiion exchange!) r'- .ixchang')* lent! expenAe^ and other usual and proper bank- 
MIK !tn<i ci'iiiitifiTi'il cliui'g''* --iirli inieivpt tn ti>> capifaliMKl half-yi-nrly on the la*! «lnyn of Mart'ti and September in each year 
:n»l in itll re*p)-cls to lie charged in the. manner usual between the H;uik and its Customer*.

S. Tliat j, will i';iy iiilen-sl lu Itic Umk nn t!ic unionnt demanded an afmT-,:iut from (lie day of unrh demand until aetiiol 
,...\f.ti-nt >.r -m-it nniiiiint fitch mtei'iMi nnlrt iliiafnmJing Biich rti<in;ir:,l or the dosing cf (he account and notwillislandnig any sate of 
tin; -a 1.1 luiul nr nny jigrl Ilieceuf, lo be ci|Ht»!<-(^t half-yearly on (un days antl utlicrwiM iu tlie maniu>r aforesaid «nd aiioh 
ittleiuKt lr> tir at a rale |»ei nnnuni extvodnig by T\VQ (2) per cajatum the rata which would liavg been churgeuble lo «„.„—^ -M 
hud no iti'tnunil been niiide.

3. Tlial J. \v»ll al ull linn A during thn continuance of this si-curily kfop all buildings gates fences hedges drains and dilche* 
in iij.on :itid aiHjut tin- -:ai'l l-.u«l nnd also all fixtures and H'tings in and nliont any surh lnnliliti^H in i>ntper anit wudslanliml repair 
and i,(/million and tlnil ,'. wilt nnf n-movc nny I'Mildiug* or erections from off tlie »aiJ land or alter them BO as to reduce their 
valuti \viUnmt Hie wv;(len i-onscul of Iho Hank.

4. Thai .'. will at all UHHM ibinntr Ihu lufiliii-Mm-e of this security HIH ire nml keep iinuri'd in aotne innnrance nfflre to be 
(mnii'd Ly ll>'t Hunk and in (lie li:ime nf !h<> l^anlc nil the building! m>w ertn-tnl or herearier (o be ei'vfi-d on llii> ita-^ land against 
|n^ , tr .fnmug.' by lire m «u-li aum -.-- «.lh I lie uiiktmu if any in «Inch Uw sani>- ahull for the limu th-mg be fnsnrod HI conformity
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with any prior tfortfft** on the premises shall b* equal to (be full in*urai>lp vglu# lh"r«of and will not lalpr than th* forrnoon of 
tht day on which any premium in renter! <•! any in»tiranc*> wbrHu-r in UK' name of Die Ha&k or any prmr Mnrl^agpe shall b«on\* 
du« pay such premnin* and prodi.cc or cans* to be produced the m'eij.1 ilwrefor to ihe Bank and will deliver all polic.rB and 
prcmtum receipt* in r#»i*e! of any insurance wbieb is or ought lo br m the name of (be Bank to Ha Managt-r at|ClCO«rtOD f 
And tn default of payment production or delivery in conformity uilh the fort-going l^>venanl iihall bfl lawful for but not
obli*»tory oo U* bank Jo itisurt ilw saiti Biiildnigs or any of Un- 
•itch premium and all money* e*pt>ndrd \>y Die Bmik m so Join.: ^i 
hereof aball lltereu|>oti ^ HH:hjd«d in llm MCunty.

». Thai .'. will al all tnrw* durinfl the continuance. of lhi« M- 
impi*ed ni respect, uf IU* »atd l»Mi sml yi-oiiuce tha retuvjiU (tieiv 
thereof it ahull be lawful fiw the Bank tbut without prejudice to any 
Much rates und twcs and ill cctU and t-«i>uiHK'n intnii-mi 1*> n-a*on of M 
the rate tneiUioiiL'<I in piir^iapli .* lier«of almll lliereupon be in^lmJ

ft. That l will al M times dmtng the coiilmuwwe of LhiK

m atwh sum M afore-atd or any lew mun 
h inli-n-st tlxTf.m al the rate ntention.-d

or lu pay any 
paragraph 2

rily puncUially nay all rates and uie» a««*w-d i-har«ed or 
ut- lu Um K*uk wlu-imver called NIHUI and thai in default 
olher ri(jhls (n.wt-rf- and lYmedit* lifivby conferrud) lw pay 
I, li <lc!a'ill. and all nuHicyn tn> paid uilb inlemt thcretm al

) m Una *^unly
cuftly ^wt-inUy p&y the piuictfa! and mUreH nioncya

secured by the mortgage/a menlioned m any memorandum bereuudtrr *nlien and ob**r\p perform and keep all and singular 
Ihe covenant* and conditions therein contained and implied and will nl al! IUWM Iwreaflpr al the royiiesl of tbe Hank or any 
pnrwfl claiming 'hrougli m- umler it produce die r<'C*u»t for tit? la>*t pnymcnl '<f iiti.-r-'** dm- un<l<T Ihr s«;d mortgage,'* arid that 
I'M Bank or any pi-r^niis rlaiimnit tliro>>i;h «r ntnl'T il rnny at ;uiy [mil- hi'ronfipr l:ik>' a transfer of th" said mortgagc/s and 
thai ' will do all llinu;* iitvi'-.-ary Ic enable nncli transfer li> U< fakdi aitil lh;it (If riwl* of flit- Transferee or Transferees of 
and incidunUU to such h-aiittfcr willi mlereHl thereon at th« ral*> ntfir.-Miiid »ltal! In- add"d lo I his «?ctirity.

7. That If J, fail punrtually lo pay th<- principal and/nr intrrnst moneys Mv.urrd by any prior im.rl«a«e« hci.iinaflrr 
ruenhoiwd or lo oh«4;r\c or perform the cuvenanls conditimm and a|UT<>n>Bia* tliornn pjiprr^od or ituplinl it »hall be lawful for 
but not obi i «a lory upon (be Bank *o pay all or any such sums of principal and/or mlerept or i«?iforrn bin-h covenants conditions 
or afre»m€DU as liie case may require and that .', will forthwiib wiibout any dt-mand repay lo HIP Bank all turns of money 
expended by ihf Bank in so doing together wuh interest for the *ame resp*H'livHy al the rate ini>titiout*d in paragraph 2 hereof 
compvtMi from the time ur respective time* of the Bank's paying the same until rqmyniiMit thereof and lhal in the meantime such 
sums of money wilb mlercftt at Ihe rate aforesaid shall bu a furlliur ciiucKf mioii ll,>- lands liffby morltjatied.

i. That J. will nul dtir.ng the con 11 nuance of Kii.s -ccurily make and en-cnli- in favour of any Mortgagee or M nrlgagccu 
other than the Bank a further Mortgage or security over tbe lan.l hi rt'!>v nmrtgafied willioul fir«t giving lo the Bank notice in 
writing of !r» inlendon in that behalf and if Ihe Bank shall reci:;\p nodci- from „,, Mr"J,.., „. or »»y other source wlintsoevvr 
tbat J. bavH given such a further Mortgage or security then wiiellier t-uch tiirlh«'r MorL|ta«e or necurity -halt or »ball not in 
fact have been given the Bank bball thereafter be under no obligation lo make u. or .nrth.^ M iny further ndvaiK-es or grant 
•• *k.n» o'« *"* further accumtnodvhuii any agi'ft'itiunl tbt!» subs^inig between „,„,„".„.,,,. md (in- Bant to Hit! contrary

Exhibit '5'

Mortgage 
No. 543319 
15th August, 
1960. :

continued

ate if* and it ii hu«»li>' dWlon'd anil npirctd —
1. Thai in casr <J<'f»iill shall l>e made in payment of any nf (he fmmry, lim-Ny Mprurud or any part MIC root hit tiled ialcly 

upon demand as aforesaid or if breach or doCum! shnll he made in tin- pt'rf'iLti'iinrn or ohniTvanop "f aay covenant or condition 
oo 5* part Iwrem contained or implied or confinm-d or implied in any "(her ft,vuniy fi»r I In- tmn> briny held from „„,;;•.„.„, „, by 
lh« Dank then and in any or either oT such I-J.HCH it shall bi» lawful fu;- |)K- Hnnk Ilirn-'iiinii or ;,( ;m> hni« thereafter Lo ricrcife 
»>efc iwhtT of «al* and incidental (vm^i* ..- am in Ihnl U>luH vr«<vi| •.» Mortgage* l<y "Thi 1 pmpt-rly I.T.V Ar.l Ul'iT and "Thi* 
land Traimfrr AH iir.ir or any slaliilorv u ndificiiliufi nr rt>-«naelrn< nl ili«-rt'«.f for (he tun- \»-inx in force in lu full ami ampin u 
manner a* if the default und notii-e lliwrd-y rt'tpnr*>d h.ul !»#«« riiHtl* ami BIVI-II and Hit- pr>ri»dii nf hrno liit-n-in lufnhoni"! had <hly 
elapaed and no puiTha.'i'i' »liall be tutW' tned IM *i-e "r fMMjmr* M to I hi? fart of any such 'ti'fa'.lt having li't-ii tmwli m- oilier* -»• 
k« to tlw nttewulywicilai-ilj »i pi-opi »•!> "f ttn y /i-ch MV And lln> IIIOM-..OIIH I( ,iiUn.«l in CI»>i-<> KiicM. of HM Kum-itt Srh.-dijlf 
to The Pru|M>rty Law Act Iw'.j" an: ln-n-l-y oi.nJi!i'il Birordiiicly p.rntiJ<d at\\u>, lhal tin* clwue i>li,tll Ix1 runrj si.liiwt lu (lit* 
IIHJMJIUDM tif K«'i:lion 92 i.f lliul Art.

2. That all WIIIH« of inuin-.v riti-ivfld under or ty virtue of any Much irwur;tn.-i' mii.insl flu- a> ati.n^aid wlwttn<r in HIP name 
of the Bunk or not ilial! at I he option of tlw liiuik and to lh« p*l<ml ID ^vlnfh II,.- *;tit,t' -dal! nol l-c ;ipi.Ir-(i in i;i.iifnnir!y uj(h 
the prtivisitin^ of any prior Mor-i^igp nvir the iiri?rtmu» be either allimnd lo br a;)|>hiHJ m »r lowarifn n'llutttintjally rfthuildtng

and inltr^t fur Hie titut- I-'-IMK n«mg on tin,- Bcr-inly nf ilinne yreornU

3. Thai the light of lh<- Hank In mic and rxro\i>r on any Pn.inu*«cy N.|(^ up other iK-ftoItaMc in»hnnn-ii) i .'pi ,-* <i>fuif.' HIP 
moneyn twrrby spcnn-rj m- i.ny |.nrt Mirrcof -l-itl mil h» dix>mnl lit ha\c in-TK'"! m lln» nvunty

4. Thai J, shall n«l b<> rniiiM lo rlaim crwJil for any money i paid inf.i aii> ncrftmii ntlur than a'i fivrntrawn atrounl 
which J. may hasc wilh lli*> Hank 11* paid in rwlnclum of the Bion-yf licrehy >-.•(- red or inh-injed so to he nnlrs-t b .u:h moneys are 
in wnho» npcciftcally itpproprtatod (herein hut mis HhaH not preuludn tlte Hank from applying any credit Ualuiirc on any surli 
other account in reduction of HIM money* ltcr«hy secured or iniei)d«d w to It* yr dfprtvf. Ihc Hank of iU right nf li.-n or s.-t .iff

5. Thai without (n-ejudiuf lo any other snfllciont made of demand .^a-lt iit-niati-1 an ufurojuj -hall I.f .«uHii'i,.iit if in wntmu 
signed t.y any ollirur of tin: Hunk tuid drEi\**iv<l l«... or M,7:,., „, ,„ or to '«, i«'f.-t.iifi( n*[H-<i-iiliiliM.-» W on., uf ttir-m ,,r tefl al ,,r 
p.)^le«t addri'-wiJ to li,.' uHi;il t.r last knuwn j.luco ol1 alxi'lL- or l,u>.iii",s nf UK- |,i-ci-ti or OIK uf Use pi-r^-rf* lu v. hof.i il i'P ^, 
p«trmi"SiLle lo dolivar the fatni' anil if „., .„,'„„.,,, M be dead mn*n nolle.,' shal] he Mi|!)<m>nt if a-ldriosi-il ^rnrraUy En «m li |>-i^orrul 
roproHi.'ntaliv(;g as n'o^Maid au-1 alllM'fi lo sunn; purl of lh*> sn.d lund a-i«l if ,. W .,,,' UMO, W he ntit uf tin- lN>tmii:ufi -n.-li im!,,-.. 
•lull IP. ^iifllcii-iu if dnfiVfH-i'iJ or poslnd lo any aei-at of „„„ j;;1 ^,.,., „, or ii am\i.d lu *»»n: (.art nf ilu* said litml

fl. Thai tn inakmft any rlomand a» uforesaid il shall he lawful l>,\- (lie |i i|t ik |u im-ltiftf in ttin'li dnn.irn] Itic at!;.,mil ,,r all 
Bills of Kxi'hiifi^i- J*mmis»oi-y Notns or oilier ni-ffolmhle u^trumnntH in r»--;.ivl. uf winch J_ [,,i.y ht- liulili- li ( tin* I'.ai.h :t!i h»ii"l) 
the aanie ur any of Ihcm may not then have urcivwj nl inalnnty

7. Thai no 1 lung herein rontainrd shall hn Ii^ld to ftisrli:irpe itkiln or pri-jintn'c any nMinr -tTnuly or sfrnrtiir"i m*w hi'l.t or 
which may lien-..1ler hp I. -1.1 -»r lak-n l.y llir- Hnt^ f,,p pHynmnt ,,t any <.f tl>.- niMi».y- mirnd..,! lo 1m hnvLy mvun-d n-.r find |h, 8 
initruiiiBiil or any sucn nthcr -wjtiniy tiRw-L ;nty rlami w 'l^nmnil \\hitli Ittft H nil. m,,,- U:is or hcr^aflcr may have w )„. /.nhu.,,1 („ 
make againitt anv oil IT pi-i «i>n or fir-rnun* w Itriins'icvpr fl* »'irp(y r>c stiri*' i''~ or i-ii j,uv I<ill nr hill* nf rM'haiiw or I'mr •* ' • \ 
or Note* lo UK? Bank for tfift iiniin-yi* hcn'liy Trurfl or uny IWl l.tmrwif or 'ij,,•(.,',. :u u P'^M.H ru < F | -in'li fumn-j, um,) thr> simi' 
sliull havt; Lii-fii uclualiy pHi'l in ca-li
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543319 1 •,
•?*

MORTGAGE ./ FKBUOLB

ouxmc DJV*MPK»T UUITD
H*NK gr

i uM d)«eb«n» c.f Ita *Mkl« oMIflUM
itato IlK Ivxl wUkta 4<Mrita4, fail

otilf>llM or HI infctiid mimiiiil

Conel /or

CjfMrt /»r l*« / (»« LanJ Tramlir Art.
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Exhibit '7'

—— T ~T> .•,-.>,."'V'nftSi D.'J '/ ij-A, '/•* •>' •/: i L

IN ACCOUNT CURRENT WITH

» ' ; Photocopy of
Bank Statement

mmo*ANDA of Hornby
• '•• y « i-!i,«.« k^v >»..r (>»••• Development

H^.l llutt. ii. »r<l«r 1. Ltd.
• «rlf9 d.Kiii to 7»mw 
«tf.«n( Kiinlx tkll

BANK OF NEW ZEALAND ZXr^'^X
wanaff*r or j%rc«v»iaBi.

112 RICCARTON ROAD Kt"*)' '.'^r^ A""
RICCARTON, CHRISTCHURCH, W.I „„, :Mvr)e ,,,.«,

DATI PARTICULARS : D»Bi"

• HOtl«HT POAWAKO

1
CAEOIT | BALANCE

v ~~

*f* T4KI 110- lu. U»
AM 5'4«W
HAT I7'4t0t'
H*T 23'4l 343. 2.
JUL 4'4« <>54. <>.
JML t'4W*
JU. !4'4iW 34 b. 2,100.
JM. 14 4W 344. 1,000.
/UK 12'*4 "> '- ir> r -'^1^ or, ' !,rj-j.
AU£ 12-41 346. 1,OOO.
MW It'44 343. 2,000.
Mtt 22*4« 347. L'3.
4UCZ2'40 349. 6,064.
J* 13'4«ft J
j£f 30'4*1N t>tx-
jCI 15'iO 351. <6-
MtW ti'440^
«6V 15*40 352. t>00.
dCfi 14%M^'
BC£ 14 "41 353. 6JQ..

: §cc n*4M^
Oi£ 21*41 35tx BOO.
DEC 23-41 354. 57.
DCC 23'4I 355. 5,
JMI 19'410r

i JHHl'4l9PA«gistratton M/y:,,-^.

1. fl. 0+ 110*
3. 0. 0* 3.11 0»

10- 1.11 0»
10- 10, 0«

'i, U;u. 0 0-*- 3,099.10, fl«
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!N ACCOUNT C.URRFNT WITH

BANK OF NEW ZEALAND
112 RICCARTON ROAD 

RICCARTON, CHRISTCHURCH A I

* r r t f » 4 f S 11 • to jour
• n i' u -i t >• i * m i n t tM»

CM.tv».o*.

:l 2'41
:l 2'fcl
Ml 14'41
M U'4JI
AH 77'41
AY ll'il
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yN i'4i
UN rti
UN I'.l
i* 1'41
UN 2'41
UN 2'41
4JN 2 '41
UN 7'41
IUN 9'41(
UN 20'41(
UN 22'41
UN 2I'41
UN 29'41
UN 2»'41
UN *9'41
AM 30'41
ML 24-411
Aft. 24'41
JUL 25'41
JUL 25'41
JUl 24'41
JH, 24'41
JUL 24'41
M. 24'41

358.
357.
359.

k-
360.

O * \ :: (J. ~'.vl c-.h* ?

36b.
367.

• 361.
34»b.
363.
366.
362.
364.

)f-
»-

372.
374.
373.
3*9
371.
370.

Hf
376.
3**1.
37b.
379.
377.
3e*0.

"'ranofer To "* .

1,000. 1 0
213.19, 7

b3. t. 4
10. 0

133.1L 4
"fHVe-: ' i 0

6. 4. 4
15tx 1 5

19. 5. 0
4. 1

ia.14. o
149. 4.11

1. 1 I
3, i 3

200. 1 U
50. 1 0
48.11 1

200. 1 1
74.11. 9
15. i 3

47.11. 9
14.11 3

387. 1 0
18. 1 •

5. S. 0
59.11. '••

, /-972. It !•

Exhibit '7'

Photocopy of 
Bank Statement 
of Hornby 
Development 
Ltd.

continued
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1,457. 0. 4*

1,055. 4. 1*

972. 8. !•

EXPLANATION Of ARUI'KVIATIONS 1*S«D.
•olUet*d for you I''* m*«n« later**! on D«u*ntur«, N«w Z«*l«nti

ln»e-*b«ti BlocK or Hond*.
. In. Croup A*.ur«nr« fajrniMt. 

. _ . „ Int. InUml on Account. by D«trr Om|*njr u/x, Pron.-^ry Not*
*«.,. , CWwMi or Hllli pr.rlou.lr unp*M Chart* Joi kMp'*> »e».u»L >• --»M.

COMTINUIO

THE LAST AMOUNT 
STATED IN TMI« COL­ 
UMN !• THK BALANCE
or roun ACCOUNT
NED PIOURKB OKNOTt 

OCBTOM BALANCE
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CERTIFICATE OF REGISTRAR OF COURT OF APPEAL AS TO 
ACCURACY OF RECORD.

I, GERALD RONALD HOLDER, Registrar of the Court of 
Appeal of New Zealand, DO HEREBY CERTIFY that the foregoing- 
39 pages of printed matter contain true and correct copies of all the 
proceedings, evidence, judgments, decrees and orders had or made in 
the above matter, so far as the same have relation to the matters of 
appeal, and also correct copies of the reasons given by the Judges of 
the Court of Appeal of New Zealand in delivering judgment therein, 
such reasons having been given in writing: AND I DO FURTHER 
CERTIFY that the appellant has taken all the necessary steps for the 
purpose of procuring the preparation of the record, and the despatch 
thereof to England, and has done all other acts, matters and things 
entitling the said appellant to prosecute this Appeal.

AS WITNESS my hand and Seal of the Court of Appeal of New 
Zealand this rfa day of FEBRUARY* 1964 -

G. R. HOLDER 
REGISTRAR.



Cowtctl

. _ No. of 196

12 OF 1964
ON APPEAL FROM THE COURT OF APPEAL OF 

NEW ZEALAND

BETWEEN

FARRIER-WAIMAK LIMITED Appellant

AND

THE BANK OF NEW ZEALAND Respondent

RECORD OF PROCEEDINGS

Wray, Smith & Co.,
1 King's Bench Walk, 

Temple,
London, E.C.4.

Solicitors for Appellai t

Rider, Heaton, Meredith and Mills, 
8 New Square, 

Lincoln's Inn,
London, W.C.2.

Solicitors for Respondent
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