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IN THE PRIVY COUNCIL No. 47 of 1962

ON APPEAL
FROM THE COURT OF APPEAL FOR EASTERN AFRICA

BETWEEN

KANJEE NARANJEE Appellant
- angd -~

THE COMMISSIONER OF INCOME TAX  Respondent

RECORD OF PROCEEDINGS
No. 1

10 MEMORANDUM OF APPEAL AGAINST ASSESSMENT
No. 21/754% WITH ANNEXURES .

IN THE HIGH COURT OF TANGANYIKA

MISCELLANEOUS CIVIL APPEAL (DAR ES SATAAM) No. 5 of

96T

IN THE MATTER of ASSESSMENT N0.21/7543 YEAR OF
INCOME 1958

AND IN THE MATTER of THE EAST AFRICAN INCOME TAX
(MANAGEMENT ) ACT 1958

KANJEE NARANJIE Aggellant
20 - versus -

THE COMMISSIONER OF INCOME TAX Respondent

MEMORANDUM OF APPEATL

1. The Appellant above-named (whose address for
service for the purpose of this Appeal is care of
Gerald Harris, Advocate, c¢/o Messrs. Atkinsons,
Walker and Company, P.0. Box 176, Kelvin House,
Lcacia Avenue, Dar es Salaam) being aggrieved by
the above Assessment and having given to the

In the
High Court of
Tanganyika

No. 1

Memorandum of
Appeal against
Assessment

No. 21/7543
with Annexures.

10th November,
1961.



In the
High Court of
Tanganyika

No. 1

Memorandum of
Appeal against
Assegsment

No. 21/7543%
with Annexures.

10th November,
1961
- continued.

2

Respondent a valid Notice of Objection thereto and
having been served with an Amending Notice of
Assessment under Sect. 110(3)(2) of the above-named
Act and having given Notice of Appeal in writing to
the Respondent under section 111 of the said Act,
appeals to this Honourable Court against the said
Assessment (as amended) on the following amongst
other grounds:-

(i) In the said Assessment (as amended) the Appel-

lant is wrongly assessed to tax in respect of 10
a sum of £103,855 which with a sum of £2,673

is included in the aggregate sum of £106,528

shown therein and is described as being divi-

dends received by him;

Neither the said sum of £103,855 nor any part
thereof was paid to or received by either the
Appellant or by his wife Ujambai Kanjee Naranjee
(herein referred to as "the Wife");

(i1)

(iii) Neither the said sum of £103,855 nor any part
thereof constitutes income of the Appellant or 20
of the Wife for any of the purposes of the
said Act;

Neither the Settlement dated 5th June, 1955

which was created by the Appellant as settlor
(herein referred to as "the Husband's Settle-

ment" ) nor the Settlement of the like date

which was created by the Wife as settlor (here-

in referred to as "the Wife's Settlement®)
constitutes a revocable settlement for the

purposes of section 25 of the said Act; 30

(iv)

Neither the Appellant under the terms of the
Husband'!s Settlement nor the Wife under the
terms of the Wife's Settlement has a right to
reagssume control directly or indirectly over
the whole or any part of the income arising
under the relative Settlement or of the assets
comprised therein within the meaning of section
25(4) of the said Act;

(v)

The Appellant was not under the terms of the
Husband'!'s Settlement able at any material time AQ
to have access by borrowing or otherwise to the
whole or any part of the income arising under

that Settlement or of the assets comprised

therein nor was the Wife under the terms of the
Wife's Settlement able at any material time to

have access by borrowing or otherwise to the

(vi)
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whole or any part of the income arising under
the Wife's Settlement or of the assets com-
prised therein within the meaning of section
25(4) of the said Act;

(vii) So much (if any) of the said sum of £103%,855
as comprised or represented dividends declared
in the years 1956, 1957 and 1958 by Kanjee
Naranjee Pinance Corporation Limited (herein
cdl led "the Corporation") or Kanjee Naranjee
Limited (herein called "the Company") in
respect of shares held either by the Appellant
and the Wife as trustees of the Husband's
Settlement or by the Wife and the Appellant as
trustees of the Wife's Settlement constituted
"income arising" under the relative Settlement
within the meaning of section 25(3) of the
sald Act only as from the time of actual pay-
ment;

(viii) No part of the said sum of £103,855 consisted
of or represented "accumulated income which had
arisen" under either of the said Settlements
within the meaning of section 25(3) of the said
Acts

(ix) Neither the Appellant nor any relative of his
nor any person under his control or the control
of any of his relatives within the meaning of
section 25(3) of the said Act made use of any
income arising under the Husbandt!s Settlement;

(x) Neither the Wife nor any relative of hers nor
any person under her control or the control of
any of her relatives within the meaning of
section 25 (3) of the said Act made use of any
income arising under the Wife's Settlement;

(xi) The entire share capital of the Company was at
~ 2ll material times held by the trustees of the
Husband's Settlement and accordingly if that
company by borrowing or otherwise made use of
any income arising or of any accumulated income

which had arisen under such Settlement (which
is not admitted) the benefit derived thereby
accrued to the advantage of the Settlement and
did not constitute the making use of such in-
come or accumulated income by a person not
entitled thereto within the true intend and
purpose of section 25 (3) of the said Act;

(xii) So much of the dividends declared by the

In the
High Court of
Tanganyika

No. 1

Memorandum of
Appeal against
Assessment

No. 21/7543
with Ammexures.

10th November,
1961
- continued.



In the
High Court of
Tanganyika

No. 1

Memorsndum of
Appeal against
Assessment

No. 21/7543
with Amnexures.

10th November,
1961
- continued.

4'.

Corporation in respect of shares held by the
trustees of the Wife's Settlement or of the
Husband's Settlement which after being so
declared were for a period not paid out to the
shareholders but retained by the Corporation
did not during that period constitute incone
of either the Appellant or the Wife as settlor
for the purpose of section 25 of the said Act;

(xiii) So much of the dividends declared by the

Company in respect of shares held by the
trustees of the Husbandt!'s Settlement which
after being so declared were for a period not
paid out to the shareholders but retained by
the Company did not during that period consti-
tute income of the Appellant as settlor for
the purpose of section 25 of the sald Act;

(xiv) The Respondent in making the said Amended

2.

Assessment erred in fact and in law in treat-
ing the said sum of £103,855 or any part
thereof as having been received by the Appel-
lant or as forming portion of the income of
the Appellant for the purposes of the said
Act,.

Pursuant to Rule 5 of the Income Tax (Appreal

to the High Court) Rules, 1959, the Appellant
attaches hereto:-

(a) a copy of the said Amending Notice of
Assessment (marked “Annexure A").

(b) a copy of the said Notice of Appeal
(marked "Annexure B"), and

(c) a Statement of Facts (marked "Annexure C").

The Appellant therefore prays:

(a) that the said Amended Assessment be annul-
led or reduced as may be just and reason-
able;

(b) for such further or other relief as this
Honourable Court may see fit to grant;

(c) for the costs of this Appeal.

DATED this 10th day of November, 1961.

"Kanjee Naranjee"
Kanjee Naranjee
Appellant.

(Sgd.)

10

20

30

40



e

No, 2 In the
High Court of

ANNEXURE "A" ~ AWENDING NOTICE OF ASSESSMENT Tanganyika

No. 2

Annexure "AP -~
Amending
Notice of
Assessment.

31st August,
1961,
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In the
High Court of
Tanganyika

No. 3
Annexure "RB" -
Notice of
Appeal against

Amended Assess-~
ment .

11th October,
1961,

6.

No. 3

ANNEXURE "B" - NOTICE OF APPEAL AGAINST
AMENDED ASSESSMENT

Ammexure "B"

NOTICE OF APPEAL

To: The Regional Commissioner of Income Tax,
Dar es Salaam District,
P.0. Box 9131,
DAR ES SATAAM

I, KANJEE NARANJEE of P.0. Box 2, Ngerenge
Tanganyika Territory having been served with Notice
of Amended Assessment No. 21/7543 (year of income
1958) (additional to Assessment No. 21/6074) (your
file No. 21/333%%/101) under Section 110 (3) of the
East African Income Tax (Management) Act, 1958, and
having previously given a valid notice of objection
to the original Assessment hereby give you notice
in writing that it is my intention to appe&l to a
Judge of the High Court of Tanganyika against the
said Amended Assessment .,

Dated this 11th day of October, 1961.

KANJEE NARANJEE.

10
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No. 4

ANNEXURE "C" ~ APPELLANT'S STATEMENT OF FACTS

Annexure n"CW

IN THE HIGH COURT OF TANGANYIKA

MISCELLANEQUS CIVIL APPEAL (DAR ES SALAAM) No.5 of
196l

IN THE MiTTER  of ASSESSMENT NO. 21/7543 YEAR OF
TNCOIE 1958

AND IN THE MATTER of THE EAST AFRICAN INCOME TAX
UANAGEMENT ) ACT, 1958

KANJEE NARANJEE Appellant
- versus -

THE COMMISSIONER OF INCOME TAX Respondent

APPELTANT!S STATEMENT OF FACTS

1. The Appellant resides with his wife Mrs.Ujambai
Kanjee Naranjee (herein called "the Wife") in
Tanganyika Territory and there are three sons of
their marriage and no more namely Dwarkadas Kanjee,
Wangaldas Kanjee and Devendra Kanjee.

2. By an Indenture of Settlement (herein called
"the Husband's Settlement") dated 5th June, 1955
the Appellant created a trust fund for the benefit
of the then existing and any future sons of his
sald three sons and in default thereof for certain
other persons and declared the said Settlement to
be irrevocable. The sole trustees of the Husband's
Settlement are and have always been the Appellant
and the Wife,

3. By an Indenture of Settlement (herein called
the Wife'!'s Settlement") also dated 5th June, 1955
the Wife created a trust fund for the benefit of
the then existing and any future sons of her said
three sons and in default thereof for certain other
persons and declared the said Settlement to be
irrevocable, The sole trustees of the Wife's
Settlement are and have always been the Wife and
the Appellant.

In the
High Court of
Tanganyika

No. 4

Anmnexure “C" -
Appellant's
Statement of
Pacts.

10th November,
1961,



In the
High Court of
Tanganyika

No. 4

Annexure W“"WC" -~
Appellantts
Statement of
Facts.

10th November,
1961
- continued.

8.

4., The subject matter of the Husband'!s Settlement
at the date of its inception was 6,487 Crdinary
shares of Shs.20/- each in Kanjee Naranjee Finance
Corporation Limited (hereinafter referred to as

"the Corporation") and 4,500 shares of Shs.l,000/-
each in Kanjee Naranjee Iimited (hereinafter referr-
ed to as "the Company").

5 The subject matter of the Wife's Settlement at
the date of its inception was 6,487 Ordinary shares
of Shs. 20/~ each in the Corporation. 10

6. The Corporation is a public limited liability
company which was incorporated in Tanganyika
Territory on 8th June, 1953 but it does not consti-
tute a "public company" for the purpose of the above
named Act,

T The issued share capital of the Corporation as
it was on lst January, 1958 and is now consists of
149,700 Ordinary shares of Shs. 20/~ each and 300

Management shares of Shs. 20/~ each which are held

as follows:- 20
Manage-
Holder Ordinary ment

The Appellant - 66
Pandya Kameshwar Juthnalal - 50
Dhrona Devohand Jinabhai - 6
The Wife - 30
Mangaldas Kanjee (son of the

Appellant and the Wife) 23952 30
Devendra Kanjee (son of the

Appellant and the Wife) 23952 6 30
Dwarkadas Kanjee (son of the

Appellant and the Wife) 11976 30
Mrs. Shardaben Dwarkadas 11976 6

The Appellant and the Wife (as
Trus tees of the Husband!s
Settlement) 385622 -

The Wife and the Appellant (as
Trustees of the Wife's

Settlement) 38922 -
Kirpal Singh Sagoo - 36 40
Lakhani Girdharlal Vithaldas - 24
Jani Pranlal Kalyanji - 12
Pandya Amratlal Kameshwar - 24

149,100 300
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9.

8. The increase in the shareholding in the
Corporation of the Appellant and the Wife as trust-
ees of the Husband's Settlement and the Wife's
Settlement respectively between the time of the
inception of the gaid two Settlements and the 1lst
January 1958 was the result of an issue of bonus
shares in 1957 by the Corporation by way of capital-
ization of undistributed profits.,

9. The Directors of the Corporation are and at
all material times have heen the Appellant and his
sons Dwarkadas Kanjee and Mangeldas Kanjee.

10, The Company is a private company limited by
shares and was incorporated in Tanganyika Territory
on 8th Pebruary, 1955. The authorised share capital
was originally Shs. 5,000,000/~ made up of 5,000
shares of Shs, 1,000/~ each, but was increased to
Shs. 7,500,000/~ made up of 7.500 Ordinary shares
of Shs, 1,000/~ each on 1l6th September, 1958, O0f
these 7,500 shares 6,852 only have been issued, the
present shareholders being the Appellant and the
Wife as to one share each in addition to which as
trustees of the Husband's Settlement they are joint
holders of the entire of the remaining 6,850 shares.

11. The Appellant and the Wife are the sole direc-
tors of the Conmpany, the former being under the
Articles of Association the Governing Director for
life.

12, The position at paragraph 10 above also obtain-
ed on lst January, 1958 except that the total number
of shares issued at that date was 4,502 of which one
share was held by the Appellant, one share by the
Wife and 4,500 shares by the Appellant and the Wife
jointly as trustees of the Husband's Settlement. On
31lst December, 1958 the issued share capital had
increased to 6,002 shares of which one share was
held by the Appesllant one share by the Wife and
6,000 shares by the Appellant and the Wife jointly
as trustees of the Husbandt!s Settlement.

13. On 20th November 1956 the Company declared a
dividend of Shs.66/- per share free of income tax
payable on or after 31st December, 1956 for the
year ending 31lst December 1955 by virtue of which
the trustees of the Husband's Settlement became
entitled to receive by way of dividend a net sum of
Shs. 297,000/~ from the Company. This sum was not
then paid over to the trustees of the Husbhand's
Settlement but remained to the credit of the

In the
High Court of
Tanganyika

No. 4

Annexure “CU -
Appellant's
Statement of

Pacts.

10th November,
1961
- continued.,



In the
High Court of
Tanganyika

No,., 4

Annexure “C" -
Appellant's

Statement of
Facts.

10th November,
1961
~ continued.

10.

Husband's Settlement in the books of the Company.

14, On 1lth July 1957 the Company declared a divi-
dend of Shs. 99/~ per share free of income tax
payable on or before 3lst December 1957 for the
year ending 3lst December 1956 by virtue of which
the trustees of the Husband's Settlement became
entitled to receive by way of dividend a net sum of
Shs. 445,500/~ from the Company. This sum was not
then paid over to the trustees of the Husband's
Settlement but remained to the credit of the Hus-
band's Settlement in the books of the Company.

15, Cn 16th September 1958 the Company declared a
gross dividend of Shs. 230/- per share payable on
or before 31lst December 1958 for the year ending
31lst December 1957 by virtue of which the trustees
of the Husband's Settlement became entitled to
receive by way of dividend (after deduction of tax)
a net sum of Shs. 762,750/-. This sum was not then
paid over to the trustees of the Husband'!s Settle-
ment but remained to the credit of the Husband's
Settlement in the books of the Company. At this
stage (i.e. on 16th September 1958) the Company had
in its books to the credit of the Husband's Settle-
ment an accumulated sum of Shs. 1,505,250/- in
respect of the dividends so declared and not yet
paid to the trustees of the Husband's Settlement,
The sum of £75,000 referred to in the Regional
Commissioner's letter of 16th September 1960 as
Accumulated Trust Income represented unpaid divi-
dends of the Company.

16, On each of the three dates 7th November, 1958
11th November 1958 and 1lOth December, 1958 the
Company paid to the trustees of the Husband's
Settlement out of the said accumulated dividends

the sum of Shs. 500,000/- making in all a total
payment of Shs. 1,500,000/- which was paid by the
trustees into the trust bank account and subsequent-
ly invested by the trustees of the Husband's Settle-
ment towards the end of 1958 in the acquisitvion by
allotment as fully paid of a further 1,500 Ordinary
shares in the Company of Shs.1l,000/- each as a
result of which the shareholding in the name of the
Husband's Settlement was increased accordingly.

17. On 28th November, 1956 the Corporation declared
a dividend in respect of the period ending 30th
June, 1955 of Shs. 3/~ per Ordinary Share (free of
tax) (payable on or before 3lst December, 1956) by

10
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11,

virtue of which the trustees of the Husbandts
Settlement and the trustees of the Wife's Settlement
respectively become entitled to be paid by way of
dividend net sums of Shs.19,461/- and Shs. 19,461/-
regpectively.

18, On 28th December, 1956 the Corporation in its
accounts credited a company known as "Kiwege and
Mgude Sisal Estates Limited" (hereinafter called
"Kiwege" in which the Corporation at that time held
the entire of the QOrdinary share capital) with the
said two sums of Shs., 19,461/~ (with other monies)
and debited the said two sums to the Husband's and
the Wife's Settlement respectively. Kiwege in its
turn on 31lst December, 1956 credited the Company
with the said two sums of Shs. 19,461/~ (with other
monies) and debited the Corporation accordingly.
Owing to an accounting error these transactions did
not appear in the books of the Company until 3lst
December, 1958 when the said two sums of Shs.19,461/~
was credited to the Husband's Settlement and the
Wife's Settlement respectively, both sums being
debited to Kiwege accordingly.

19, On 18th March, 1957 the Corporation declared a
dividend in respect of the year ending 30th June,
1956 of S8hs. 6/- per share free of income tax (pay-
able on or before 30th June, 1957) by virtue of
which the trustees of the Husband's Settlement and
the trustees of the Wife!s Settlement respectively
became entitled to be paid by way of dividend sums
of Shs. 38,922/~ and Shs. 38,922/- respectively.

20. On 31st December, 1957 the Corporation in its
accounts credited Kiwege with the said two sums of
Shs. 38,922/- (with other monies) and debited the
said two sums to the Husband's Settlement and the
Wife's Settlement respectively. Kiwege in its turn
on the same day credited the Company with the sald
two sums of Shs. 38,922/- (with other monies) and
debited the Corporated accordingly. Owing to an
accounting error these transactions did not appear
in the Company's books until the following year,
and on 25th April, 1958 the sum of Shs. 38,922/-
was credited to the Husband's Settlement (and
debited to Kiwege) and on 31lst December, 1958 a
like sum was credited to the Wife's Settlement (and
debited to Kiwege).

21, On 17th March, 1958 the Corporation declared a
dividend in respect of the year ending 30th June,
1957 of 90 cents per share (free of tax and payable

In the
High Court of
Tanganyika

No. 4
Annexure "C"
Appellantts
Statement of
Pacts,

10th November,
1961
- continued.



In the
High Court of
Tanganyika

No. 4
Annexure 2"
Appellant's

Statement of
Facts.

10th November,
1961
- continued.

No. 5

Respondent's
Statement of
Facts .

7th December,
1961,

12,

on or before 30th June, 1958) by virtue of which
the trustees of the Husband's Settlement and the
trustees of the Wife's Settlement respectively be-
came entitled to be paid by way of dividend net
sums of She.35,029/80 and Shs.35,029/80 respective~
ly. On 31lst Qctober, 1958 the Corporation paid the
above two sums of Shs.%5,029/80 direct to the said
Settlements,

22, At the hearing of this Appeal oral and docu~
mentary evidence will be adduced in substantiation 10
of the foregoing statements of fact and copies of

the Husband's Settlement and the Wife's Settlement

and of the relative trust accounts and copies of

the balance sheets and relative accounts, books and

share registers of the Corporation, the Company and
Kiwege will be produced,

DATED this 10th day of November, 1961,

(Sgd.) "KANJEE NARANJEE"
Kanjee Naranjee
Appellant. 20
No. 5

RESPONDENT 'S STATEMENT OF FACTS

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA

AT DAR-ES-SATAAM

Miscellaneous Givil Appeal No.5 of 1961

KANJEE NARANJEE Appellant

- vVersus -

THE COMMISSIONER OF INCOME TAX Respondent

RESPONDENT'S STATEMENT OF FACTS

1. Article 2% of the Articles of Association of 30
Kanjee Naranjee Ltd. reads:

"Mr. Kanjee Naranjee shall be the governing
director of the company until he resigns such
office and while he retains the same he shall
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have suthority to exercise all the powers,
authorities and discretions by these presents
expressed to be vested in the directors gener-
ally, and all the other directors shall be
under his control and shall be bound to conform
to his directions in regard to the affairs of
the company™".

The only trustees of both the husband's settle-~
and the wife's settlement are the husband and
Both settlements contain a clause reading as

follows:

2
tain

"The trustees may invest any money for the time
being subject to the trusts of this settlement
in any investments authorised by law or in or
upon ordinary preference preferred deferred or
other stock or shares of any public or private
company wherever incorporated or carrying on
business or in making loans secured or unsecured
or fixed deposits to or with any person firm
company or bank and they may so invest notwith-
standing that the Trustees or any of them may
have an interest in such public or private
company or such firm company or bank",

The husband's and the wife's settlements con-
the following clause:

"gll questions arising in the administration or
management of the Trust Fund (but not the
question of exercise of any discretion) shall
be decided by a majority of the Trustees and if
on any such question the Trustees shall be
equally divided the Senior Trustee shall have a
casting vote, The expregsion "the Senior
Trustee" means the Trustee who shall have been
earliest appointed and as between Trustees
appointed at the same time an earlier named
Trustee shall be deemed %o have been appointed
earlier than a later-named Trustee".

The said Kanjee Naranjee is the senior Trustee of
the husbend's settlement.

4.

The amount in dispute (£103,855) is made up as

follows:

1. The amount of accumulated income of the
husband's settlement which was being made use
of during 1958 by Messrs, Kanjee Naranjee Ltd.,
a company which it is claimed is a person under

In the
High Court of
Tanganyika

No.

Respondent's
Statement of
Pacts.

7th December,
1961
~ continued.
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the direct or indirect control of the settlor,
Mr. Kanjee Naranjee (Sec.23(3) ... £34,332
treated under section 11 (2) as a gross amount
of credit being given in the assessment for
the difference of £1%,023% as tax paid at
source. oo oo £47,355

2. The amount of income for 1958 of the

"husband's settlement, which it is

claimed is revocable under the pro-

visions of section 24{4)(b) £54,085 10

3. The amount of income for 1958 of

the wife's settliement, which it is

claimed 1s revocable under the pro-

vigsions of section 25(4)(b) £ 2,415

£103,855

-

DATED at NAIROBI this T7th day of December 1961.

(Sgd.) G.C. Thornton
Senior Assistans Legal
Secretary,
Fast Africa High Commission 20
(Counsel for Respondent).
oerved on:
Gerald Harris Esq.,
Advocate,
Messrs. Atkinsons, Walker & Co.,
Advocates,
DAR~ES-SATAAM .

Received by me this 13th day of December, 1961
(Sgd.) "P.G. Gandhi"
Advocate for Atkinsons, Walker & Co. 30
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No. 6
J UDGMEDNT

IN THE HIGH COURT QF TANGANYIKA
AT DAR ES SALAAM

Civil Appeal No.5 of 1961

KANJEE NARANJEE Appellant
- versus -
THE COMMISSIONER OF INCOME TAX  Respondent

JUDGMENT
WESTON, d.

This is an appeal under s.111(1)(b) of the
East African Income Tax (Management) Act, 1958
against an amended notice of assessment served on
the appellant by the Commissioner under $.110(3)(a)
of the Act, which came into operation on lst Janu-
ary 1958 and applies to assessments for the year of
income 1958 and to assessments for subsequent years
of income (see s.1(1))s The appellant is a resident
of this country and lives with his wife, Ujambai
Kanjee Naranjee. There are three sons of the
marriage.

The assessment relates to the year of income
1958 and assesses the appellant to tax in respect
of a chargeable income of £107,067 attracting
additional tax amounting to Sh.968,272/- as under:

Tax suffered
£ sh

(a) Income per original

assessment 5,750 33,200
(b) 1958 Income of Kanjee

Naranjee Settlement Trust 54,085 297,467
(¢) 1958 Income of Ujambhai

Kanjee Waranjee Settle-

ment Trust 2,335 12,842
(d) Accumulated Trust Income

used in Kanjee Naranjee

Timited 45,777 243,724
Total 107,947 587,233%

Allowances 880 -

Chargeable Income 107,067

Income Tax - 1,555,505

Less tax suffered 587,233

Additional tax payable 968,272

In the
High Court of
Tanganyika

No. 6

Judgment .
9th June, 1962.
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In this assessment the amount of £54,085 describ-

ed as the 1958 income of Kanjee Naranjee Settlement
Trust, the amount of £2,3%5 described as the 1958
income of Ujambhail Kanjee Naranjee Settlement Trust,
and the amount of £45,777 described as the accumu-~
lated trust income used in Kanjee Naranjee, ILimited,
are in dispute in the sense - but no other - that
the appellant denies that he is liable thereon. No
other figure is the subject of controversy in any
sense, nor 1is there any difference hetween the par-
ties as to the facts, though, as will appear, there
is no agreement as to the interpretation of and
inferences to be drawn from those facts.

It will I think be convenient to consider
first the claim raised by the Commissioner against
the appellant inr espect of the sum last mentioned,
nemely, £45,777, described, as I have saild, as the
accumulated trust income used in Kanjee Naranjee,
Iimited, and to do this it is necessary to turn to

such of the facts as are relevant in this commection.

By a settlement dated S5th June 1955 the appel-
lant created a trust fund for the benefit of the
then existing and any future sons of his three sons,
and in default thereof for certain other persons,
The sole trustees of this settlement at all material
times were the appellant and his wife. The trust
fund at the date of its inception consisted in part
of 4,500 shares of sh.l0CQ, each in Kanjee Naranjee,
Limited.

This company is a private cowpany limited by
shares and was incorporated in this country on 8th
February 1955. The authorised share capital was
originally sh.5,000,000/~ made up of 5,000 shares
of sh.1,000/~- each, but this was increased on 16th
September 1958 to sh.7,500,000/- made up of 7,500
ordinary shares of sh.l1,000/- each. Of these 7,500
shares, 6,852 shares only have been issued, the
present shareholders being the appellant and his
wife as to one share each, in addition to which as
trustees of the appellantt's settlement they are
joint holders of the remaining 6,850 shares. The
position as at lst January 1958 was that of the
authorised share capital then made up of 5,000
shares of sh.1,000/- each, the total number of
shares issued was, 4,502, of which one share was
held by the appellant, one share by the wife, and
4,500 shares by the appellant and his wife jointly
as trustees of the appellant's settlement. In
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November and December 1958 the appellant and his In the
wife as trustees of the Appellant's settlement High Court of
increased their shareholding in the company by the Tanganyika
acquisition of a further 1,500 fully paid shares in e
the company, in circumstances to which reference Yo. €

will be made in its proper place.

The appellant snd his wife are and at all Judgment.
material times were the only directors of the com- 9th June, 1962
pany, article 23 of the articles of association _ .

of which reads as follows: continued.

" Mr. Kanjee Naranjee shall be the gocerning
director of the company until he resigns such
office and while he retains the same he shall
have authority to exercise all the powers,
authorities and discretions by these presents
expressed to be vested in the directors gener-
ally, and all the other directors shall be
under his control and shall be bound to con-
form to his directions in regard to the affairs
of the company."

On 20th November 1956 the company declared a
dividend for the year ending 31st December 1955 of
sh .66/~ per share free of tax payable on or after
31st December 1956, as a result of which the
trustees of the appellent's settlement became
entitled to receive by way of dividend a net sum of
£12,057 from the company. This sum, according to
the appellant's statement of facts, "was not then
paid over to the trustees of the husband's settle-
ment but remained to the credit of the husband's
settlement in the books of the company".

On 11lth July 1957 the company declared a
dividend for the year ending 31lst December 1956 of
sh.99/- per share free of tax payable on or before
31st December, 1557, as a result of which the
trustees of the appellaent's settlement became
entitled to receive by way of dividend a net sum of
£22,275 from the company. Again according to- the
appellant's statement of facts "this sum was not
then paid over to the trustees of the husband's
settlement but remained to the credit of the hus-
band's settlement in the books of the company".

In November and December 1958 these two sums,
that is to say £34,%32 in all, together with other
monies paid by the company to the trustees of the
appellant's settlement in respect of further divi-
dend for the year ending 31lst December 1957 and
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payable on or before 3lst December 1958, were
invested by the trustees of the appellant!s settle-
ment in the acquisition of the 1,500 fully paid up
shares in the company already mentioned.

I have, in referring to the disposition of the
sum of £12,057 on and after 3lst December 1956 and
of the sum of £22,275 on and after 31lst December
1957, used the terminology employed by the appellant
in his statement of facts. Mr. Monroe, who appeared
for him, amplified the appellant's words and clari- 10
Tied the appellant's contention in this connection.
Learned Counsel argued that from the moment when
each of these sums respectively became due from the
company to the trustees of the appellant's settle-
ment until November and December 1958 when the
company paid these amounts to the trustees who
thereupon invested them in the purchase of further
shares in the Company as stated, the sums were
merely debte owing by the company to the trustees;
so that the dividends in question were not, until 20
the moment they were so invested or at least until
shortly before, when they were in fact transferred
to the trustees account - nothing turns on the very
short space of time between the two dates - the
dividends I say were not income arising out of the
settlement, The relevance of this argument, how-
ever, will only become apparent when the grounds
are stated upon which the Commissioner seeks to
charge the appellant to tax in respect of the sum
of £45,777, that is to say, £%4,%32 grossed up at 30
the appromriate rate. And to these grounds atten~
tion must now be directed,

The appellant, it is ssid, is chargeable to
tax on the sum of £45,777 under and by virtue of
8.25(3) of the East African Income Tax (Management)
Act, which reads -~ it has been amended since - as
follows:

" Where in any year of income the settlor, or
any relative of the settlor, or any person
under the direct or indirect control of the 40
settlor or of any of his relatives, by agree-
ment with the trustees of a settlement in any
way, whether by borrowing or otherwise, makes
use of any income arising, or of any accumu-—
lated income which has arisen, under such
settlement to which he is not entitled there-
under, then the amount of such income or
accumulated income so made use of shall be
deemed to be income of such settlor for such
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"year of income and not income of any other In the
person," High Court of
Tanganyika

Applying this provision to the facts as he
gees then, the Commissioner contends that the com- W 6
pany, Kanjee Naranjee, Limited, being a person O
under the control of the appellant, the settlor, by Jud %
agreement with the trustees of the appellantts uagnent.
gettlement, in the year of income 1958 and more 9th June, 1962
specifically for the period from lst January 1958 ~ continued
untlil November or December 1958, made use of co ec.
£45,777, being income which had arisen under that
settlementto which the avppellant was not entitled
by ite terms. I must observe that as originally
put forward by the Coumissioner, the claim was in
respect of income accumulated as at 31lst December
1957, but in course of argument, as will appear,
Mr. Thornton ahandoned this position and founded
the claim on a user of income running from 1956 and
1957 to Wovember or December 1958, that part of
this period falling in 1958 only attracting tax.

It would T think be well to mention here, in
order to dismigs them from the field of argument,
those elements in the Commissioner's contention
which the appellant is prepared to concede., First,
and this I have before mentioned, there is no dis-
pute a@bout the arithmetic of the matter. Then, the
appellant does not pretend he is entitied to any
income under the settlement. And lastly, Mr,Monroe,
if T understood him rightly, would not deny that
nonies ag he puts it "in the company's coffers"
could properly be said to be monies which were
being used by the Company. This being said, it is
time to move to disputed ground.

The appellantt's objections are put thus: (a)
no income within the meaning of the Act arose under
the appellani's settlement before the year of
ircome 1958 when it was immediately properly appro-
priated to the purposes of the settlement. I have
already set out the basis of Mr. Monroe's argument
on this point and will return to it in a moment;
or alternatively (b) if income did arise under the
settlement in 1956 and 1957 it was used by the
company in those years and could not therefore,
despite the fact that there was a sense in which
it could be said that the company had used the
monies in 1998, be taxed in the year of income
1958; and in any event, (c¢) the company was not a
nerson under the control of the appellant.

With regard to (a), Mr. Monroe's contention 1is
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based on the simple proposition of law that nothing
which does not come in is to be regarded as income
within the meaning cf the statute, and it seems to
me that this proposition is sound in principle and
has the support of authority. In Lambe v. The
Commissioners of Inland Revenue (197%4) 1 K.B. 178
Pinlay, J., at p.l82, said:

" Now the point which in these circumstances
is raised for my decision is whether, where
there is a sum due to the tax-payer by way of
interest, which by reason of the default of
the debtor is not paid, that sum can come in
as a part of the income. Tooking at the matter
quite generally, one would suppose that income
means that which comes in, and that it refers
to what is actually received. TIncome may be
of various sorts, income under Schedule A and
various schedules, but none the less the tax
is a tax on income., It is a tax on what in
one form or another goes into a man's pocket.
That is the general principle. I may refer to,
without reading it, a passage in Lord Finlay's
gpeech in the leading case of Inland Revenue
Commissioners v. Blott (1) in The Aouse ol
Lords, quoting from the judgment of Pitney dJ.
in Bisner v. Macomber {(2) in the Supreme Court
of the United States, where he lays down the
general principle as to income and what is
income. My attention was called to a number
of authorities in which matters somewhat like
this have been considered, With the single
exception of Inland Revenue Commissioners v,
Barl of Haddington (%) - a decislon of the
Court of Session where this point was not
argued, though I think implicit in the decis-
ion - the cases are all one way on the actual
point to be decided here, namely, whether in
order to attract tax there must be income in
the sense of something coming in, I am not
going through the cases in detail, but I may
refer to Leigh v. Inland Revenue Commissioners
(4), Grey v. Tiley (o), Simpson Vv, Bouner
Maurice (6), and ot. Lucla Usines and kstatesCo.
V. o6.lucia(Dreasurer) (7,), all of which, if
Tairly looked at, are in agreement with the
general principle which I have indicated.”

I do not think it necessary to advert to any
other of the authorities referred to by Mr. Monroe,
for Mr. Thornton, for the Commissicner, does not

(1) (1921) 2 A.C. 171,195 (5) (1932) 16 Tax

(2) (1920) 252 U.S.189, 207 Cases, 414

(3) (1924) 8.C.4563 8 Tax (6) 14 Tax Cases, 580
Cases, 711 (7) (1924) A.C. 508

(4) (1928) 1 K.B.73; 11 Tax
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guestion that if indeed the btrue position here was
that the dividends were at no material time anything
but a debt or debts owing by the company to the
trustees of the appellant's settlement then there
never was any income until the year of income 1958
vhen, as was argued for the appellant, it was forth-
with properly invested in accordance with the terms
of the settlement. But, so runs the submission for
the Comnissioner, for two reasons this is not the
true pogition.

First, it is said that by virtue of s.7(b) of
the Acts

",.. a dividend paid by a resident company
shall be deemed to be income of the year of
income in which 1t was nayable",

Accordingly, when the dividends were paid on a date
or dates in 1958 they became in contemplation of
law income of the years of income 1956 and 1957
regpectively, when they were payable. Secondly and
alternatively, it is argued that on a fair reading
of the agreed documents in the case, and in particu-
lar the balance sheets of the Company and the
Appellantt's settlement, it is clear that the
trustees in 1956 and 1957 lent the company the sums
representing the dividends due from the latter to
the former. The realities of the transaction were
to be considered,

In my judgment, learned counsel's first sub-
mission is founded on a reading of 8.7(b) of the
Act which is not sustainable, and I would say, with
respect, this is due to a misconception as to the
meaning and scone of the expression "shall be
deemed to be" appearing in the subsection. As Lord
Reid said in Barclays Bank v, Inland Revenue
Cemmissioners (19o0l) A.C., D09 at p.>2e, the word
Tdeemed" has often given trouble, but I do not
think its interpretation here presents any insuper-—
able difficulty if it is remembered that the word
is not a charismatic formula endowed with power to
convert anything into something which it is not. To
think so is to fall into mortal semantic sin,
Professor Dicey's Frenchman spoke truer than he
kmew when he said that Parliament could not "make a
woman a man, and a man a woman ¥ But ir - absit
omen! - Parliasment were minded to enact that women
should be deemed to be men and men women, Iler
Majesty's judges, I am in no doubt, would scrutin-
ise such a rebvarbative provision with jealous, not
to say jaundiced, eye, and apply the canon of
interpretation I rind most clearly and succilnctly

¥ See Dicey'!s Law of the Constitution, 9th edn,
at p.43.
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stated by Griffith C¢.J. in Muller v. Dalgety & Co.
Ltd., (1909) 9 C.L.R. 693 at p.hdb. He said:

"The word 'deemed' .... is more commonly used
for the purpose of creating .... 2 'statutory
fiction' .... that is, for the purpose of
extending the meaning of some term to a sub-
Ject-matter which it does not properly design-
ate. When used in that sense, 1t becomes very
important to consider the purpose for which the
statutory fiction is introduced?

This 1s the rule which I think is applicable
here, and I hold it plain that the purpose of s.7(b)
of the Act is not to convert into income that which
i1s plainly not income, but only to provide in the
circums tances which the subsection contemplates,
that is to say where dividends are declared in one
year of income and paid in another, the solution to
the problem which then srises as to the choice of
year of income by reference to wnich the rate of
tax is to be assessed. I am fortified in my view
by the words used by Finlay J. in Lambe's case op.
cit., in which that learned judge was called upon
to construe s.39(2) of the Finance Act, 1927, which
the Crown sought to read in much the same way as it
invites me to vead s.7(b) of the Rast African Income
Tax (Menagement) Act in this case. THe said:

" Now the general object of s.39 of the Act
of 1927 is perfectly clear. It is a section
inserted with reference to the substitution of
sur-tax for super-tax, and there are a number
of consequential provisions necessary, and
this is one of them. The first part of the
section gets rid of the confusion, which had
caused much trouble, due to the provisions of
r.19 of the General Rules applicable to
Schedules A, B, C, D and E of the Irncome Tax
Act, 1918, which in effect said that on pay-
ment of certain sums one had to deduct tax at
the rate applicable to the period over which
the sums had accrued due. The result was that
a8 great number of people had to do a rather
difficult and troublesome sum, because there
might be one rate at one period and another
rate at another period, That was got rid of
by sub.s.l 0of g.39 of the Act of 1927, But it
is sub.s.2 upon which the Solicitor-General
has placed all his reliance, and it is as
follows: 'In estimating under the Income Tax
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Acts the total income of any person, any income In the
which is chargeable with income tax by way of High Court of
deduction at the standard rate in force for any Tanganyika
year shall be deemed to be .income of that year,  ——
and any deductions which are alloweble on No. 6

account of sums payable under deduction of
income tax at the standard rate in force for Judement
any year out of the property or profits of that uagn *
person shall be allowed as deductions in res- 9th June, 1962
pect of that year, notwithstanding that the .

income or sumg, aé the case may be, accrued or ~ continued.
will accrue in whole or in part before or
after that year.!

Now the suggestion from the Crown appears
to be that that has effected a startling
change in the law and that it has brought into
the area of assessment sums which have not
been received and which may never be or will
never be received. I do not think that that
is the effect of this legislation at all, and
I think that it is all governed by the words
'any income', After all, surtax is leviable
upon the total income, and I think that before
this sub-section operates there must be an
income, and there must be deduction, and there
cannot be deduction if there is nothing from
which to deduct. I think that the essential
condition of the application of the subsection
is that there should be income, income going
out from the person who pays it, and coming in
to the person receiving it, and that when
there should be deduction from that income.
The meaning of s. 39 and the scheme now in
operation is this: Supposing there is, as in
this case, interest due on a loan, then if
the matter goes through in the ordinary way
and the interest is paid there is no difficulty
at all - the tax is deducted at the appropriate
rate and the income is brought in as part of
the income of the recipient. But supposing a
period arrives at which, by reason of the de-
fault of the debtor, interest is not paid. In
that case, in my opinion, there is no income =
there is nothing to assess, nothing to deduct
from., If unfortunately the loan is irrecover-
able so that it is a dead loss to the creditor,
then the latter will not be liable to any
assessment in respect of it. But now let us
suppose that three years hence the debtors
here happily become prosperous again and are
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in a position to pay and that they do pay, say
in 1936, the interest for that year and also
the interest for the five preceding years.
Then it seems to me that an additional assess-
ment can properly be made on ILieut.-Commander
Lambe, and, though made in 1936, the payments
will be referred to each of the years in which
they were receivable and he will be lisble t0
assessment in respect of each of those years.
That, as I read it, is the result of the sub-~
section'.

But if there is not, in my judgment, substance
in Mr., Thorntonts first point, his second submission
is in my opinion valid.

Article %6 of the articles of association of
Kan jee Naranjee, Limited, reads as follows:

A1l dividends unclaimed for one year after
having been declared may be invested or other-
wise made use of by the Directors for the
benefit of the Company until claimed and all
dividends unclaimed for three years after
having been declared may be forfeited by the
Directors for the benefit of the Company".

Apart, therefore, from the general duty imposed
upon the trustees of the appellantts settlement as
such to act in the best interests of the cestul que
trusts and to this end to take steps to see that
monies owing to the settlement are brought to
account as speedily as may be, ¥ there was in addi-
tion a special duty upon them as shareholders under
the article I have just read to claim any dividend
declared and delay in doing so was visited by the
sanc tions provided for. I am bound to assume in
the absence of evidence or even suggestion to the
conbtrary that the trustees acted throughout with
propriety. How then explain the undoubted fact that
monies due to the settlement remained in the hands
of the company so long after they could have been
brought in for the benefit of the settlement on
simple demand? It seems to me the irresistible
inference is that the monies remained in the hands
of the company by agreement bhetween the trustees and
the company, that is, as Mr. Thornton says, that
they were lent by the former to the latter. The
trustees had full powers to lend income arising out
of the settlement to the company, as will becone
apparent when the terms of the trust instrument are

¥ See Maitland, "Equity" 2nd edn. Lect.VIII at
p. 94.
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considered as they will have to be later in this
judgment, and I find that they did so, There was
of course no need for the money to pass back and
forth in specie, and I am not to be taken as
suggesTing any such thing. The Roman lawyers would
have had no difficulty in naming such a transaction
as I find here to have taken place, and if the lan-
guage wihich Blacketone spoke has, so far as I know,
somewhat surprisingly failed to coin a name for it,
traditio brevi manu itself is not a conception

allen to the common law (see e.g. Winter v. Winter
(1861 4 1.7, (N.8.) 639),

In Dewar v. Commissioners of Inland Revenue
(¢.A.) (I9%%) 2 K.B. 351, Lord Hanworth M.R., at
p.367, said;

"If the subject had in any way intervened so
as to say what was to be the disposal of this
sum, he would have become liable to tax, You
ceannot, hy the use which you make of a sum
which has bheen received or which has come into
your dispossl, escape tax".

I accept, therefore, the submission made by
the Commissioconer both as to the nature of the trans-
actions which took place in 1956 and 1957 and the
legal effect of those transactions, namely, that the
monies concerned were income within the meaning of
the Lct before notionally they passed to the Company
in those years.

But having done that, what then? The next step
in the argument for the Commissioner is this. The
Company, it is submitted, having borrowed income
arising out of the appellantt's settlement in 1956
and 1957, continued to use it from the dates respec-
tively when it was borrowed until the latter part of
the yeor of income 1558, and it is in respect of the
user for the period from lst January 1958 until
November or Decenber 1958 that the appellant is
chargeable under £.25(%3) of the Act as the settlor
with control of the company. Mr. Thornton very
fairly took his argument to its logical conclusion
and was prepared to support the propositiocn that if
the company had not repaid the loan to the trustees
of the appellant's settlement until, say, this year,
£.25(%3) of the Act would have justified the appel-
lant's assessment to tax in respect of it not only
in 1958 but also and successively in 1959, 19¢0,
1961 and 1962,
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Hear then, if the submission is sustainable,
in country which one might have supposed had been
thoroughly explored, are fresh woods and pastures
new, and a pleasant enough prosvect no doubt for
everybody except, perhaps, the taxpayer lacking
something in that public~-spiritedness which every
State may reasonably expect of its subjects. For
here, no less -~ I do not think I heave misunderstood
learned counsel for the Commissioner -~ 1s a tax
still called "income tax® though it is to be levied
not on income but, in certain circumstances, on
monies that once were income and have been taxed as
such., Presumably too, income arising out of such
monies would itself attract income tax under the
other, more usual provisions of the Act - compound
income tax, in fact.

I confess I would have thought that the inten-
tion to introduce a cess of such revolutionary
character would have been apparent at the most
cursory first reading of the relevant enactment,
But all that a most careful re-reading of it does
is te confirm cne's first impression that it is a
perfectly orthodox, reasonably straightforward
provision that neither surprises by its eccentri-
city nor shocks by its iniquity. The general
intention is plain enough in all conscience. In
certain circumstances, where monies which properly
belong to A and would be taxed as income in his
hands find their way into B's pocket, they shall be
taxed as B's income and not A's. That is all,
Whence then comes the notion that the monies, having
been taxed as income in B's pocket, retain indefin-
itely the ability to arise therefrom at the stroke
of midnight on 3lst December each year and proclaim
themselves subject to tax anew?

The answer I think is that the words "makes
use of% appearing in s.25(3) of the Act have been
given a meaning which, if I may say so, wilts under
scrutiny. They do not introduce any new doctrine
of continuous user, and it would require far clearer
words than any that appear in the sub-section to
make it incumbent on this Court so to hold. When
the subsection is examined with that special care
which the interpretation the Commissioner seeks to
put upon it makes necessary, 1t will be seen that
the words "whether by borrowing or otherwise!
appearing therein within commas restrict, in the
specific case of borrowing, the meaning of the
words "makes use of any income arising' appearing

immediately after them, to the very act of borrowlng.
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In short, the borrowing is the use. This I would
say would not have been so but for the words within
commas, for where A lends money to B one wculd not
ordinarily say that it was B who used the money but
A. He that as it nmay, however, and whether the
Lerislature intended that result or had something
else in mind, the use upon which the subsection
bites where income has been borrowed is the borrow-
ing, and no other, There is no nexus in fact, and
I can see no link in law between that use of income
arising out of the settlement and what the borrower
does with what then is nothing more than money in
his hands and belonging to him. There are two uses,
difTerent in mind, not one continuous use of the
same kind. The first of these is a creature of
statute - a use of income - the second is a use in
the ordinary scnse or that woerd as understood in
common parlance - a use of money. If the money is,
in the second sense, used as capital, then indeed,
income arising out of it certainly is properly
assessable to income tax, but that is all. And it
seems to me that not only in the particular case of
borrowing but in every case, the user aimed at by
the subsection is the single transaction, whatever
1t may be, whereunder the settlor lays his hands on
income arising out of the settlement to which he is
not entitled.

Applying this to the facts of this case - and
I think it worth mentioning that I have found the
facts to be what the Commissioner contended they
were — the borrowing by the company of the income
arising out of the appellant's settlement in 1956
and 1857, always assuming the company was a person
under the direct or indirect control of the appel-
lant, would have rendered him chargeable had s.25(3)
of the Act then been in force. But the Act did not
come into operation until 1st January 1958, and
what the compeny did in the year of income 1958
with money which it had borrowed in 1956 and 1957,
the use it made of its own, is no concern whatso-
ever of the Commissioner except, as I have indicated,
in so far as he is under a duty to assess the com-
pany to income tax in respect of any income that nmay
have arisen as a result of the use of such money as
capital.

In wy judgment, Mr. Monroe's point (b) - that
if income arose under the settlement in 1956 and
1957 the company made use of it in those years and
not, in the sense of the statute, in the year of
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income 1958 - is good in law. Accordingly, I hold
that the appellant was not lawfully assessed to tax
in respect of the sum of £45,777 for the year of
income 1958 and this whether the company was under
his control or not, a matter which my finding now
makes it unnecessary to go into.

I turn now to consider the appellant's objec-
tions to his assessment to tax in respect of the
sum of £54,085 described as the 1958 income of
Kenjee Naranjee Settlement Trust, and £2,335 des- 10
cribed as the 1958 income of Ujambhai Kanjee
Naranjee Settlement Trust,

I have already given some particulars of what
I have called the appellant!s settlement and it is
necessary at this point to examine it further and
also to describe in such detail as is required tne
Ujambhai Kanjee Naranjee Settlement Trust, a
settlement made by the appellant's wife, which T
shall refer to as the wife's settlement.

The wife's settlement, like the appellant's, 20
came into being on 5th June 1955. Like the appel-
lant's settlement it created a trust fund for the
benefit of the then existing end any future sons of
her (and the appellant's) three sons, and in de-
fault thereof for certain other persons. The sole
trustees of this settlement at all material times
were the wife herself and her husband, the appel-
lant. The trust fund at the date of its inception
consisted of 6,487 ordinary shares of Sh.20/- each
in the Kanjee Naranjee PFinance Corporation ILtd., a 30
public limited liability company which was incor-
porated in Tenganyika on 8th June 1953, By lst
January 1958 the wife and the appellant, as trustees
of this settlement, had increased their holding in
the corporation to 38,922 such ordinary shares.

In each settlement, there is a clause - number
10 in each - in the following terms:

" The Trustees may invest any money for the

time being subject to the trusts of this

settlement in any investments authorised by 40
law or in or upon ordinary preference preferred
deferred or other stock or shares of any public

or private company wherever incorporated or

carrying on business or in making loans secured

or unsecured or fixed deposits to or with any
person firm company or bank and they may so

invest notwithstanding that the Trustees or any
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of them may have an interest in such public or
private company or such firm company or bank,"

Both the appellant's settlement and the wife's
settlement are declared '"absolutely irrevocable in
all circumstances®, Nevertheless, it is contended
for the Commissioner that the appellant is charge-
able to tax in respect of the income arising out of
both settlements in the year of income 1958 under
and by virtue of s,25(2) of the Act, which reads as
follows:

A1l income which in any year of income
accrued to or was received by any person under
a revocable settlement shall be deemed to be
income of the settlor for such year of income
and not income of any other person'.

The settlements, it is argued, are revocable
settlements having regard to Clause 10 of each and
to the provisions of £.25(4)(b) of the Act, which
is in the following terms:

" Por the purposes of this section, a settle-
ment shall be deemed to be revocable if under
its terms the gettlor -

{(b) 1is &ble to have access, by borrowing
or otherwise, to the whole or any part
of the income arising under the settle-
ment or of the assets comprised therein;
or

The appellant's liability to tax then depends
solely on the answer to the question: Are the
settlements revocable or irrevocable within the
meaning of the Act? If they are revocable, then it
ig not disputed that he has been properly assessed
to tax. If not, the charge raised against him is
bad in law., We are not concerned then with what in
fact happened to the income which arose out of the
settlements under discussion, but only with what
could or might have happened to it.

Mr. Monroe, for the appellant, argued in sub-
stance that the intention of £.25(4)(b) is that a
settlement is to be regarded as revocable which by
its terms (a) enables the settlor to have access to
the income arising out of it, and (b) enjoins the
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trustees 1o pass such income to him so that they
must do so on demand. The settlor must not require
to go Yecap in hand", as learned counsel puts it, to
the trustees for the income. More particularly, the
expression "if under its terms the settlor ...
"means' if in accordance with or by virtue of its
terms the settlor...", and Mr. Monroe referred to
8.2(3)(c) of the Act for authority so to read it.
This provision reads:

Meferences in this Act to - 10

(8)  eeveeernnnas
(D) eeeeeonnenns

(¢) "under", in relation to any enactment,
rule, schedule, part, section, sub-
section, paragraph, sub-paragraph, will,
settlement or other document, include
references to, in accordance with, by
virtue of, and in consequence cf, such
enactment, rule, schedule, part, sec-
tion, sub-section, paragraph, sub- 20
varagraph, will, settlement or other
document, as the case may bel,

With regard to the words "is able to have
access ..., to the whole or any part of the income
arising under the settlement ...." it was submitted
that this meant that the settlor was entitled to go
to the trustees for the money and to have it from
them for the asking.

This statement of the argument does scant
justice I fear to the care and skill with which it 20
was developed, and elthough I think I have summaris-
ed it accurately and fairly it might perhaps be as
well to quote a short extract, which clearly shows
the approach which learned counsel urged I should
adopt in interpreting both the exnressions to which
reference has been made. He said:

"My bank has got a lot of money. 1 may be
able to have access to that money if my bank
manager will agree to give me an overdraft. If
I negotiate overdraft facilities with my bank 40
menager up to the limit of those facilities I
can then state that I have access to the Bank's
monies to that extent. And, of course, when I
exercise those facilities I will be borrowing.
So that it is perfectly possible for a person
to be in a position that he can borrow because
there is already an agreement that he can
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borrow either the whole or part of the trust
monies, and this, of course, is, as the over-
draft example shows, a common commercial
arrangenment and could perfectly well be a term
of a transaction which was a settlement, either
a formal one or a settlement of a kind that the
section contemplates, some kind of disposition.
A father gives to his son money and says, !'now
it is to be understood that if at any time T
want to borrow this money back I can'. He is
able to have access by borrowing. It could be
a term of the settlement, of a written settle-
ment; admittedly en unusual term, but it

could be a term that 'Notwithstanding anything
hereinbefore contained, the settlor shall be
entitled to borrow the trust monies at the

rate of interest in force, at the bank rate in
force for the time being!, something of that
kind, or 'some part of the money! would of
course cover the point. So that in my submis-
sion it is perfectly possible for there to be
an arrangenment, an agreement, a contract,

which gives to a man the right to borrow, so
thiat you can say of him at any mnoment, "Well
now, that chap, he is able to borrow money from
the bank up to such-and-such a sum', S0 you can
say of the settlor in a particular case 'He is
able to borrow from the trust!; and the con-
trast is the man who is a very good customer
of the bank, his credit is splendid, but in
fact he has no overdraft facilities. The
cautious man, spesking of him, will say, 'Well,
he may be able to borrow, I think there is a
very good chance that he will, but I cannot be
certain, and I cannot say of him that he is
able to have access to unlimited funds at the
bank. But now this other man, now I know of
him, I can tell you at once he is able to have
access to half a million. He has made an
arrangement with the bank to that effectt!.®

I find T am unable to agree.

In my opinion the intention of the ILegislature
is plain, that a settlement shkall be deemed to be
revocable where 1ts terms are found to be such that
there is no lawful bar to the passing of any income
arising out of 11t Into the hands of the settlor:
and in my judgment if "one looks fairly at the
lamguage used"® the words of the paragraph are apt
to give effect to that intention.

* See Gape Brandy Syndicate v. I.R.C. (1921) 1 K.B.
64, per Rowlatt 5. at p.71.
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It seems to me that to construe the paragraph
restrictively, and in particuler to read as Mr.
Monroe would have me do, the word "under!" as mean-
ing "in accordance with" or "by virtue of" rather
than as meaning "in consequence of", which s.2(3)(c)
of the Act also makes permissible, would be arbit-
rarily to frustrate the achievement of the end which
it is abundently clear the Legislature had in nind,
and indeed to encourage the mischief manifestly
aimed at., I cannot agree, and for the same reasons,
that the words "is sble to have access mean any-
thing more or less than "has the legal competence
to have access", or that that competence is in any
way diminished or impaired by reason of the fact
that in any hilateral transaction involved any con-—
currence has to be obtained, or act done by the
party of the other nart to such transaction.

A person may properly say he is able to have
access to the reading room of the British Museum if
there is nothing in the rules governing admission
to the Nuseum to say a member of the class of per-
sons to which he belongs may not enter it, and it
is not to the ooint in my view that he must first
possess himself of an aduittance card, or that this
might - not must - be refused. It may be he will
be more successful on a renewal of his application.
It is ability in posse, so to speak, that is to be
regarded. It 1s in this sense that in England
everybody is able to have access to the Courts of
Justice as well as to the Ritz Hotel. And it is in
a like sense that in some countries which shall be
naneless, some persons are not able to have access
to a bench in the park. The ability to have access
of which 8.25(4)(b) of the Act speaks is the capac-
ity to have access which the settlor has in right
of being himself - in other words, because he is
who he is. It is not a capacity which he would not
have had were it not vested in him by the terms of
the settlement. In short, I am not prepared to
construe the words "is able to have access" as 1if
they read "is enabled to have access".

I think indeed that no settlement can fail to
be regarded as a revocable settlement by virtue of
the provisions of s.25(4)(b) of the Act unless its
terms expressly or impliedly keep the settlor
effectively away from a2ll income arising out of it.
Thus, in each of the settlements with which we are
concerned, zlthough the trustees are as we have
seen empowered to use income arising out of it "in
making loans secured or unsecured or fixed deposits
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to or with any person .....", the general rules of In the
equity have the effect of making the settlor who is High Court of
also a trustee, t0 use the words of Lord Chancellor Tanganyika
King in Xeech v. Sandford,¥ "the only person of all e
mankind' other than the co-trustee to whom the No. 6
trustees could not properly lend the settlement *
11COME . Judgment .

But under Clause 10 of each of the settlements 9th June, 1962
under consideration here, the trustees "may invest - continued
any money for the time being subject to the trusts *
of this settlement .... in making loans secured or
unsecured or fixed deposits to or with any ...,
firm .... and they may so invest notwithstanding
that the PTrustees or any of them may have an inter-
est in such +... firm ....". It follows that in
the case of each such settlement, there is no bar
legal or equitable, to the settlor as partner in a
firm, borrowing or taking on fixed deposit from the
trus tees, income arising out of the settlement,
notwithstanding the fact that he (or she) is also
trustee; and Mr. Monroe did not, as I understood
him, dispute Mr. Thornton's contention that receipt
of income arising out of a settlement by the settlor
as partner in a firm was recept of that income by
the settlor.

Accordingly, I hold that the appellantt!s settle-
ment and the wife's settlement are revocable settle-
ments within the meaning of the Act, and it follows
that the appellant has been lawfully assessed 1n
respect of the income arising out of them in the
year of income 1958.

In the result then, this appeal succeeds in S0
far as it relates to the assessment of £45,777
described as accumulated trust income used in Kanjee
Naranjee, Limited, and that assessment is annulled.
The appeal fails and is dismissed in relation to the
amount of £54,085 described as 1958 income of Kanjee
Naranjee Settlement Trust and £2,335 described as
1958 income of Ujambhai Kanjee Naranjee Settlement
Trust, and these assessments are confirmed.

The appellant will have half the costs of this
appeal,

L. WESTON
JUDGE.

Dar es Salaan,
9th June, 1962.

¥ See 2 Bg. Cas, Abr. 741.
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No. 7
DECREHE

IN THE HIGH COURT OF TANGANYTXA AT DAR ES SATAAM

MISCELLANEQUS CIVIL APPEAL No., 5 of 1961

KANJEE NARANJEE Appellant
~ versus -

THE COMMISSIONER OF INCOME TAX  Respondent

DECREE

This appeal coming on for hearing on the 21st,
22nd, 23rd, 24th and 25th days of May 1962 in the
presence of H.H. Monroe Esquire one of Her Majesty®s
Counsel and Gerald Harris Esquire Counsel for the
Appellant and of G.C. Thornton Esquire Counsel for
the Respondent it was Ordered that the appeal do
stand for judgment and upon the same coming up for
judgment on the 9th day of June 1962 IT IS ORDERED
AND DECREED:

(1) that the assessment the subject of the appeal
be and the same is hereby discharged insofar as it
charges the Appellant to tax on the sum of £45,777
being portion of the total sum mentioned therein
and that the appeal to that extent is allowed:

(2) that save as aforesaid the said assessment be
and the same is hereby confirmed and the appeal to
that extent is dismissed:

(3) +that the Appellant do have one-half of the
costs of the appeal to be paid to him by the
Respondent when taxed on the ordinary scale to-
gether with one~half of the cost of the official
shorthand note taken and supplied to the parties
and the Judge doth certify that having regard to
the nature, importance and difficulty of the case
the employment by the Appellant of two advocates
was reasonable and proper.

GIVEN under my hand and the Seal of the Court
at Dar es Salaam this Gth day of June 1962,
ISSUED this 30th day of July 1962

(Sgd.) ?
DEPUTY REGISTRAR

HIGH COURT OF TANGANYTIKA
AT DAR ES SALAANL.
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No. 8 In the
High Court of
NOTICE OF APPEAL Tanganyika
IN THE HIGH COURT OF TANGANYIKA AT DAR ES SATAAM No. 8
Civil Appeal No. 5 of 1961 Notice of
KANJEE NARANJEE Appellant Appeal.

19th June, 1962,
~ versus =

THE COMMISSIONER OF INCOME TAX  Respondent

NOTICE OF APPEAL

TAKE NOTICE that Mr, Kanjee Naranjee the
Appellant above-named being dissgtisfied with the
decision of the Honourable Mr. Justice Weston given
herein at Dar es Salaam on the 9th day of June 1962
intends to appeal to Her Majesty's Court of Appeal
for Eastern Africa against such part of the said
decision as decides that the two respective settle-
ments created by the Appellant and his wife respec-
tively and more particularly referred to in the
gaid decision are revocable settlements within the
meaning of section 25 of the BEast African Income
Tax (Management) Act, 1958, and that the Appellant
was correctly assessed under the assessment referred
to in the said decision to income tax for the year
of income 1958 in respect of the income arising
under the said settlements and amounting to the sums
of £54,085 and £2,3%35 respectively.

DATED this 19th day of June 1962.

HAMILTON HARRISON & MATHEWS,
Advocates for the Appellant.

To The Registrar of the High Court,
of Tanganyika at Dar es Salaam:

And to The Legal Secretary, East African
Common Services Organization,
P.0. Box 30005, Nairobi,

And to The Regional (Commissioner of
Income Tax, Dar es Salaam.

The address for service of the Appellant is
¢/o Messrs, Hamilton Harrison & Mathews, c/o
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No. 9

Order granting
Leave to
Appeal to the
Court of
Appeal.

23rd July, 1962,

36.

Messrs, Atkinsons, Walker & Company, Advocates
P.0. Box 176, Standard Bank Chambers, City Drive,
Dar es Salaan,

NOTE:- A respondent served with this notice is
required within fourteen days after such
service to file in these proceedings and
serve on the appellant a notice of his
address for service for the purposes of the
intended appeal, and within a further four-
teen days to serve a copy thereof on every
respondent named in this notice who has
filed notice of an address for service,

In the event of non-compliance, the appel-
lant may proceed ex parte.

FILED the 20th day of June 1962 at Dar es
Salaam,

No. 9

ORDER GRANTING ILELVE TO APPEAL TO THE COURT
OF APPEAL

IN THE HIGH COURT OF TANG/NYIKA AT DAR ES SALAAM

Miscellaneous Civil Appeal No. 5 of 1961

KANJEE NARANJEE Appellant
- versus -

THE COMMISSIONER OF INCOME T4 Respondent

UPON the application of Messrs. .itkinson,
Walker & Company, Advocates for the Appellant,
filed on the 9th day of July, 1962, and upon read-
ing the affidavits in support thereof and upon
hearing H.C. Walker Esquire, Advocate for the
Lppellant and W.R, Wickham, Esquire, Crown Counsel
for the Respondent:

THE COURT DOTH HEREBY GRANT LEAVE to the
Appellant to appeal to Her Majesty's Court of Appeal
for Rastern africa against that part of the judgment
and decree which dismissed the Appellant's appeal.

DATED this 23rd day of July, 1962.
(Seal of the Higb BY THE COURT,
Court of Tanganyika ) B.H. RAHTH

DEPUTY REGISTRAR.,
Issued & Signed: 31/7/62.
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No. 10 In the Court
of Appeal for
MEMORANDUM OF APPEAT Eastern Africa

IN THE COURT OF APPEAL FOR EASTERN AFRICA AT No. 10

DiR ES SATAAM Memorandum of

Appeal.
31lst July, 1962.

Civil Appeal Number 58 of 1962

ANJEE YiRANJEE Appellant
- vVersus -

THE COMMISSIONER OF INCOME TAX Respondent

(LPPEAL from a Judgment and Decree of the High
Court of Tanganyika at Dar es Salaam (Mr. Justice
Weston) dated the 9th day of June 1962 in Civil
Appeal No. 5 of 1961)

IN THE MATTER of an APPEAL against Assessment
Number 21/7543 (Year of Income 1958)
- and -
IN THE MATTER of THE EAST AFRICAN INCOME TAX
(MNAGEENT ) ACT 1958.

MEMORANDUM OF APPEAL

Kanjee Naranjee, the Appellant above named,
appeals to the Court of Appeal for Eastern Africa
against so much of the decision above-mentioned as
decides that the settlement created by deed dated
the 5th of June 1955 and made between the Appellant
as settlor of the one part and the Appellant and
his wife Ujambai Kanjee Naranjee as Trustees of the
other part (herein referred to as "the Husband's
Settlement) and the settlement created by deed
dated the same day and made between the said Ujambai
Kanjee Naranjee as settlor of the one part and the
said Ujambal Xanjee Naranjee and the Appellant as
trustees of the other part (herein referred to as
"the Wife's Settlement®) are revocable settlements
within the meaning of Section 25 of the Fast African
Income Tax (Management) Act, 1958, and that the
Appellant was correctly assessed under the Assess-—
ment above-mentioned to income tax for the year of
income 1958 in respect of the income arising under
the said respective settlements and amounting to
the sums of £54,085 and £2,3%5 respectively on the
following grounds, namely:
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38,

1. That the learned Judge erred in holding that
the said settlements are or that either of them is
"revocable® within the meaning of the said section.

2. That the learned Judge erred in holding that
under the terms of either of the said settlenents
the settlor named therein was at any material time
"able to have access by borrowing or otherwise to
the whole or any part of the income arising under
such settlement or of the assets comprised thereint®
within the meaning of sub-section (4) (b) of the
said section,

3. That the learned Judge erred in failing to

hold that in the case of each of the ssid settle-
ments access by the settlor to the income arising
thereunder or the assets comprised therein could be
enjoved only if and insofar as the trustees for the
time being of such settlement in the proper exercise
of their discretion as trustees and in the due
adninistration of the trusts of the settlement might
from time to time see fit to permit and enable such
access so to be enjoyed and that accordingly such
settlor was not "able to have accessg" To such income
or assets within the meaning of the said sub-section.

4, That the learned Judge erred in holding that
in the case of each settlement there was no bar to
the settlor as a partner in a firm borrowing or
taking on fixed deposit from the trustees of such
settlement income arising out of such settlement
notwithstanding that such settlor was a trustee
thereof .

5. That the learned Judge erred in holding that
the Appellant had heen correctly aszessed to tax in
the said Assessment in relation to the said sums of
income amounting to £54,085 and £2,33%5 respectively
and in failing to discharge the said Assessment in
that regard.

6. That in regard to the construction of the said
sub-section and its application to the facts and to
the inferences of fact to be drawn in the case the

decision of the learned Judge was wrong in law.

WHEREUPON the Appellant prays that the Judg-
ment and Decree of the High Court of Tanganyika
herein dated 9th June 1962 insofar as it decides
that the saild settlements are or that either of
them is recoversble within the meaning and for the
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purpose of Section 25 of the Act above-mentioned
and that the above mentioned Assessment should in
vart be confirmed be set aside and that the said
Assessment should be discharged and that the costs
of the Appellant in this Court be allowed.

DATED this 31st day of July 1962,

HAMILTON HARRISON & MATHEWS,
advocates for the Appellant,

To: The Honoursble The Judges of
Her Majesty's Court of Appeal
for Eastern Africa,
Dar-es-Salaanm.

and tos The Legal Secretary,
Bast African Common Services Qrganization,
Fast African Common Services Building,
P.0. Box 30005, NATROBI.
(Advocate for the Respondent)

The address for service of the Appellant is:-
c/o Hamilton Harrison & Mathews,
c/o Messrs. Atkinsons, Walker & Co.,
Advocates,
P.0. Box 176
Standard Rank Chambers,
City Drive, Dar-es-3Salaan,

FPILED this 7th day of August 13962
Filed by: Heamilton, Harrison & Mathews,
Advocates for the Appellant.
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No., 11
JUDGMEDNT

IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA

AT DAR ES S4TAAM

Civil Appeal No. 58 of 1962

BETWEEN
KANJEE HARANJEE Appellant
- gng -

THE COMMISSIONER OF INCOME TAX  Respoundent

(Appeal from judgment and decree of the High Court
of Tanganyika at Dar es Salaam (Veston J.) dated
9th June, 1962 1in Civil Appeal No. 5 of 1961

IN THE MATTER of an APPEAL against Assessment
No. 21/754% (year of income 1958)
- and -

IN THE MATTER of THE EAST AFRICAN INCOME TAX
(MANAGEMENT ) ACT 1958

JUDGMENT OF MAYERS Az. J.A.

This is an appeal by a tax payer from so much
of a Judgment and decree of the High Court of
Tangenyika as confirms an amended assessment to
income tax railsed upon him in respect of the income
for the year 1958, of two settlements constituted by
himself and his wife respectively in the year 1955
and hereinafter referred to respectively as the
"appellant's settlement or "his settlement" and
his "wife's settlement", in favour of their grand-
sons whether subsisting at the date of the con-
stitution of those settlements or born thereafter,
and in default in favour of certain other persons,

It is only necessary bto consider the appellant's
liability or otherwise to tax in respect of his
settlement as, by virtue of section 74(1l) of the
Bast African Income Tax (Management) Act 1958, here-
inafter referred to as the "Act", the income of a
married woman living with her husband, as was at all
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material times and no doubt still is the appellant's
wife, is deemed to be her husband's income for
income tax purposes; and as the appellant's
settlement and his wife's settlement are in identi-
cal terms it is conceded that if the appellant is
liable to income tax in respect of the income of
his settlement he is also liable to tax in respect
of the income from his wife's settlement.

It is not in dispute that the appellantts
liability or otherwise to income tax in respect of
his settlement depends entirely upon the true con-
struction of section 25 of the Act. The provisions
of section 25 were, at the material time, as
follows:

"25, (1) All income which in any year of in-
come accrued to or was received by any person
under a settlement, whether revocable or not
and whether made or entered into before or
after the commencement of this Act, fronm
assets remaining the property of the settlor
shall be deemed to be income of the settlor
for such year of income and not income of any
other person.

(2) All income which in any year of income

accrued to or was received by any person under
a revocable settlement shall be deemed to be
income of the settlor for such year of income
and not income of any other person.

(3) Where in any year of income the sett-
lor, or any relative of the settlor, or any
person under the direct or indirect control of
the settlor or of any of his relatives, by
agreement with the trustees of a settlement in
any way, whether by borrowing or otherwise,
makes use of any income arising, or of any
accumulated income which has arisen, under
such settlement to which he is not entitled
thereunder, then the amount of such income or
accunulated income so made use of shall be
deemed to be income of such settlor for such
year of income and not income of any other
person.

(4) For the purposes of this section, a
gettlement shall be deemed to be revocable if
under its terms the settlor -
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(a) has a right to reassume control,
directly or indirzctly, over the whole
or any vart of the income arising
under the settlement or of the assets
comprised therein; or

(p) is able to have access, by borrowing
or otherwise, to the whole or any part
of the income arising under the settle-
ment or of the assets comprised
therein; or

(c) has power, whether immediately or in
the future and whether with or without
the consent of any other person, to
revoke or otherwise determine the
settlement and, in the event of the
exercise of such power, the settlor or
the wife or husband of the settlor will
or may become beneficially entitled to
the whole or any part of the property
conprised in the settlement or to the
income from the whole or any part of
such property:

Provided that a settlement shall not be
deemed to be revocable by reagon only that
under its teris the settlor has a right to
reassume control, directly or indirectly, over
any income or assets relating to the interest
of any beneficiary under the settlement in the
evertt that such beneficiary should predecease
him,

(5) In this section =-

'settlement' includes any disposition,
trust covenant, agreement, arrangement, or
transfer of assets, other than -

(i) a settlement made for valuable and
sufficient consideration;

(ii) any agreement made by an employer to
confer a pension upon znd employee in
respect of any period after the cessa-
tion of employment with such employer,
or to provide an annual payment for
the benefit of the widow or any rela-
tive or dependent of such employee
after his death, or to provide a lump
sum to an employee on the cessation
of such employment;
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tsettlor', in relation to a settlement,
includes any person by whom the settlement was
made

trelative! has the same meaning as in sec-
tion 37."

The settlement is expressed to be made between
the appellant of the one part and himself and his
wife as trustees of the other part. The settlement,
after reciting that the settlor is desirous of con-
stituting the trusts specified in the settlement
for the benefit of his grandsons and has for that
purpose transferred or caused to be allotted to the
trustees certain of his investments specified in
the Schedule, goes on to recite that -

"the settlor intends this settlement to be
gbsolutely irrevocable in all circumstances.”

It is not in dispute that there was an absolute
and bona fide transfer of the scheduled investments
from the sole ownership of the appellant in his per-
sonal capacity to himself and his wife in their
capacity as trustees of the settlement.

Likewise, 1t is not in dispute that the appel-
lant at no time made any use, by borrowing or
otherwise, of the income or assets of the settlement.
Hence it is clear that the liability, if any, of the
appellant to income tax in respect of the income of
his settlement did not arise under subsection (1)
or subsection (%) of section 25 and those subsec-
tions are only set out herein because reference was
made to them in argument for the purpose of deter-
mining the true construction of subsection (2) and
subsection (4) of the section, which are the sub-
sections relied upon by the respondent as rendering
the appellant liable.

Put quite generally, the respondent's conten-
tion is that although expressed to be irrevocable,
the settlement is deemed to be revocable by virtue
of the provisions of paragravh (b) of subsection
(4) of section 25. This contention is based upon
the provisions of clause 10 of the settlement which
are as follows s~

"10. The Trustees may invest any money for
the time being subject to the trusts of this
settlement in any investments authorised by
law or in or upon ordinary preference preferred
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deferred or other stock or shares of anypublic
or private company wherever incorporated or
carrying on business or in making loans

secured or unsecured or fixed deposits to or
with any person firm company or bank and they
may so invest notwithstanding that the Trustees
or any of them may have an interest in such
public or private company or such firm company
or bank . "

It was accepted on the first appeal and not
sought to be disputed by either party that in the
absence of an express provision to the contrary a
trustee cannot lend to himself. No authority pre-
cisely in point was cited for this proposition, but
it appears to be implicit in the observations of
Sir John Leach M.,R., in - v. Walker 5 Russ. 6, 38
E.R. 929, where he says:

"When a testator empowers three executors to
lend money on personal security he umust be
taken to rely upon the united vigilance of the
three with respect to the solvency of the
borrower. If two of the three lend it to the
third, this object is defeated, and it is a
breach of trust."

So, too, this rule must be regarded as s specific
instance of the wider proposition that a trustee
may not make a profit out of his office, which was
stated by Lord Herschell in Bray v. Ford (1896)
A.C. 44 where he says at page Hl:-

"It is an inflexible rule of a court of equity
that a person in a fiduciasry position, such as
the respondent's, is not, unless otherwlise
expressly provided, entitled to make a profit;
he is not allowed to put himself in a position
where his interest and duty conflict."

Menifestly, for a trustee to lend to himself would
be to put himself in a position where his duty and
his interest may be in conflict inasmuch as the
duty of a trustee is to ensure that the money lent is
only lent to solvent persons to the best advaunvcage,
while the interest of a borrower may well be to
borrow money at a time when his solvency is not
beyond doubt and at a lower rate of interest than
could be obtained by the trust in the open market.

Mr. Thornton, who appeared for the respondent,
conceded that there was no express power in the
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settlement enabling a loan to be made to a trustee,
but he contended that as by virtue of the provis-
ions of clause 10, already referred to, loans can

be made inter alia to a firm in which a trustee is
interested, 1t was possible under the terms of the
settlement for the appellant to become a member of

a firm and for that firm to obtein a loan from the
trustees, a course of conduct which he maintains
would bring the appellant within the provisions of
paragraph (b) of subsection (4), that is to say,
would constitute him a person who is able under the
terms of the settlement to have access by borrowing
or otherwise to the whole or any part of the income
arising under the settlement. The appellantt's
contention, put equally shortly, is that “under the
terms of the settlement" must mean in accordance
with or by virtue of the provisions of the settle-
ment and that the phase "able to have access by
borrowing or otherwise" means has a right to obtain
and not merely a capacity to apply for a loan. The
first contention advanced by Mr. Monroe, who appear-
ed for the appellant, in support of this proposi-
tion was that if the mere fact that the appellant
was one of a class of persons who might obtain a
loan if the trustees were minded to grant it to him,
rendered him a person who was able to have access
paragraphs (a) and (c) of subsection (4) would be
unnecessary. In elaboration of this contention he
stressed that paragraph (a) dealt in terms with a
right of a settlor and paragraph (c¢) with a power
conferred by the settlement. From this he argued
that paragraph (b) likewise must contemplate a
positive power %o have access. Mr., Monroe then
illustrated the difference between the meaning "is
able to have access" for which he contended and

that for which the respondent contended by a simple
example. He pointed out that if someone has
arranged with his bank for overdraft facilities he
has a right to borrow up to the amount of the agreed
overdraft., On the other hand a customer of the bank
who has not arranged for overdraft facilities may
conceivably be granted a loan if he applies for
one, but cannot be said to have a right to a loan.
In the former case 1t might be said of the potential
borrower that he is able to have access to the funds
of the bank to the sum of x pounds. In the latter
case no such statement could, with accuracy, be
made.,

So far as the contention that if the construc-
tion advanced by the respondent is correct, para-
graphs (a) and (c¢) of the subsection become
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unnecessary is concerned it might, in my view,
equally well be said that on any consiruction of
paragraph (a) paragraphs (b) and (c) are unnecessary
inasmuch as if a person has a right to resume con-
trol, directly or indirectly, of the whole or any
part of the income or assets of the settlement, he
would thereby be able to acquire for himeelf any
advantage which he could derive either by borrowing
the whole or any part of the income or assets of

the settlement or with or without the consent of 10
any other person revoking or otherwise determining
the settlement. Mr. Monroe further pointed out

three matters as to which subsection (4) was silent:-

(a) it makes no reference to the settlor having
joint access;

(b) it makes no reference to the settlor having
access with or without the consent of any
other person;

(¢) it does not say "is able to have access
directly or indirectly" which was apposite 20
to the partnership point in that incidents
attaching to a loan to a partnership
differ from those of a loan to an individ-
wal; and he argued that if section 25(4)(b)
meant no more than that the settlor was one
of a category of persons to whom the
trustees might or might not make a loan as
they thought fit, paragraphs (a) and (c)
of the subsection were unnecessary, a
matter which has been discussed above, and 20
by virtue of the provisions of subsection
(5) of the section which define a settle-
ment sufficiently widely to cover any
absolute disposition other than for good
and sufficient consideration, it would be
impossible for any gift of securities to be
made, e.g., from a father to his son unless
there were at the time of the making of the
gift an express agreement under seal that
the donee should not lend to the donor at 40
any time thereafter the whole or any part
of the income from the securities domated.

That the silence of the subsections, as to the
natters above referred to, could be regarded as a
key to the true construction to be placed on the
subsection he contended was supported by the author-
ity of Lord Morton of Henryton in Lord Vestey's
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Executors v. Commissioners of Inland Revenue 31 Tax
Cases, 1 at page 110, where he says:-

"The words 'has acquired! are not followed by
any such words as 'elther alore or jJjointly with
some other person or persons' and this omission
becomes very significent when one observes, by
way of contrast, that the words t!either alone
or in conjunction with associated operations!
are inserted immediately after the words 'by
means of any such transfer'!'. Conmpare also Sub-
section (3)(d), 'the individual has power ...
to obtain for himself, whether with or without
the consent of any other person, the beneficial
enjoyment of the income!'. I cannot believe
that Sub-section (1) would have been in its
rresent form if the Legisleture had intended to
include among the 'rights! mentioned in the
Sub-section any rights which the individual
held jointly with another person.”

I should not have thought that any authority
was in fact necessary for the proposition that in
considering the effect of any statutory provision
it is permissible to contrast the words actually
used with others which might have been used to
attain the desired result, but it by no means
follows from that that the failure of the draftsman
to use some phase which might have expressed the
intention of the statute with greater precision
than that achieved by the words actually used
necessarily implies that the words actually used
are not sufficient to attain the desired end. The
cquestion always to be determined in construing a
statute is ultimately what is the natural meaning
in their context of the words used end if the words
used are sufficiently clear to achieve a particular
object it matters not that some other words might
have attained that object with greater precision.

Nor, in my view, can any assistance be derived

from the fact that in Tord Vestey's case it was held

that the power of two persons jointly to give direc-
tions was not a power acquired by any individual, in

determining whether the words "is able to have
access" are sufficiently wide to cover the case in
which access can only be had jointly with some
other person or with the concurrence of some other
person, i.e., by a partnership borrowing from two
trustees. In support of this conclusion it seems
to me sufficient to refer to an earlier passage
from Lord Morton of Henryton's judgment at page 110
where he says:-—
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"It is first necessary to consider whether
Lord Vestey had at any relevant time, by means
of any such transfer as is described in the
opening words of Section 18" (which were "for
the purpose of preventing the avoiding by
individuals ordinarily resident in the U.XK. by
means of transfers of assets by virtue or in
consequence whereof either alone or in con-
junction with associated operztions, income
becomes payable to persons resident or domi-
ciled out of the U.K. it is hereby enacted as
follows:")  "(either alone or in conjunction
with associated operations) acquired any rights
by virtue of which he had, within the meaning
of Section 18, power to enjoy (whether forth-
with or in the future) any income of the Paris
trustees.... it is necessary to inquire in the
case of each of them, whether he was at the
material time 'an individual'! in the position
described in Subsection (1). I have not of
course overlooked the fact that by reason of
Section 1 of the Interpretation Act, 1889, the
word 'individual' in Subsection {1) would be
construed as including the plural unless the
contrary intention appears, but in considering
whe ther any income is to be deemed to be income
of & particular individual under Section 18(1)
I feel no doubt that one must have regard only
to rights acquired by the same individual, and
not rights acquired by & group of individuals,
however small, which includes him, Difficult-
ies would arise from any other construction of
Section 18(1) which are, I think, so apparent
that they need not be further discussed."

In fact it seems to me that this passage renders 1t
clear that Lord Morton's conclusions were based upon
the wording of the particular section which he was
there constrained to construe and are rnot to be
regarded as necessarily applying to quite other
words in some other statute, So too in Wolfson v.
C.I.R. 31 Tax Case 141 at page 168 Lord Simonds
saldg=

"My Lords, the main part of the argument
has revolved round the simple words 'If and so
long as the terms of any settlement are such
that'. On the one hand it is said that it is
only in the terms of this settlement that one
may look for power which the Sub-gection des-
scribed, that the words bear the same meaning
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as the words 'if and so long as the terms of In the Court
the settlement provide'. On the other hand it of Appeal for
ig said that they have a meaming which, to do Eastern Africa
justice te the argument of the learned Solici- ——
tor-General, I will state in his own words. No. 1

This was his formula:- 'If the settlement is so 0. 10
framed that its immediate impact on the circum- Judement
stances in relation to which it was executed ucgment.
produces the result that some persons, whether (a) Mayers,
settlors or others, get the power, whether by Acting, J.A.
the exercise of some independent right they

already possess or however else, to revoke and 2822 November,

thus finally cancel or otherwise bring to an
end the continued happening of something for
which the settlement provides.:?

- continued.

My Lords, between these alternatives I must
unhesitatingly adopt the former. I am not
greatly influenced by the absurd results which
flow from an adoption of the latter, though it
would appear to cover every covenant that was
ever entered into, since in this view the
covenantee has power by releasing the covenantor
from his liability to put an end to the settle-
ment. I am chiefly influenced by the consider-
ation that if it had been intended that regard
should be had to powers not to be found in the
settlemnent exercisable by persons not parties
to or hamed in the settlement nothing could
have bean easier than to say so. I agree with
both Tucker and Somervell, L.JJd., and Atkinson
Je, in thinking that the language of Sub-
sections (3) and (4) provides a valuable con-
trast to that employed in Sub-section (1)."

Mr. Monroe then argued that as to have access
to the funds of the settlement thc appellant would
first have had to join a partnership, then to per-
suade the partners %o co-operate in his borrowing,
then to persuade his co-trustees to lend - as it
was conceded that the power to grant loans was a
discretionary power and therefore not a power in
relation to which the appellant as senior trustee
could by virtue of the provisions of a clause (which
in the appellant's settlement is mis-numbered 14,
having already been preceded by another clause
numbered 14 and which it appears from the identical
provisions in the wife's settlement ought to have
been numbered 15) override his co-trustee, but a
power for the exercise of which concurrence by his
co-trustee was requisite under that clause, and
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finally to persuade the partners to make the money
available to him for his own purposes, it could not
possibly be argued that che ability to have access
to the funds of the settlement arose under the
settlement but that in fact it arose by reason of
the joining of the partnership. In support of this
contention he referred to Wolfson v. Commissiocners
of Inland Revenue %1 Tax cases 141, In that case
the materlal facts were that the appellent and his
brother entered into a settlement for the benefit
of their sisters whereby each settlor covenanted to
pay to the trustees such annual sum as, after de-
ductions of income tax, would leave a sum equal to
the net dividends received by each such settlor from
his shares in a company in which the appellant held
the majority of shares., In the light of these facts
the appellant sought to deduct the sums paid by him
to the trustees of the settlement pursuant to the
settlement from his gross profits for the purpose
of sur~tax. The Commissioners of Inland Revenue
however contended that the income under the settle-
ment was by virtue of the provisions of section 38
of the Minance Act to be treated as income of the
settlement. Atkinson J. said =t page 148:-

"The main question to determine is the
meaning of Section 38(1) of the Finance Act,
19%38. That Section begins in this way:

'(1) If and so long as the terms of any
settlement are such that - (a) any person
has or may have power whether immediately
or in the future, and whether with or with-
out the consent of any other person, to
revoke or otherwise defermine the settle-
nwent or any provision thereof and, in the
event of the exercise of the power, the
settlor .... will or may cease to be liable
to make any annual payments payable by
virtue or in consequence of any provision
of the settlement; - (b) ... any sums
payable by the settlor .... by virtue or in
consequence of that provision of the
settlement in any year of assessment shall
be treated as the income of the settlor for
that year and not as the income of any
other person.!

The appellant contends that only the terms
of the settlement can be looked at and the
terms of the settlement do not give any person
the power to revoke or otherwise determine the
settlement or any provisions thereof,
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On the other hand, the Crown contends that In the Court
you can go further afield than the settlement, of Appeal for
and that if in fact there is a person who can Eastern Africa
stop the dividends or wind up the company —
alone, or with the consent of another person, No. 10

that is enough to bring the settlement within
subsection (1) of Section 38.

Judgment,
Reading the section uraided by authority I (a) Mayers,
should say without much hesitation that the Acting, J.A.
contention of the appellant is right. I think
the words mean that the power must be found in 2822 November,

the terms of the settlement. I am confirmed .

in that view by the following considerations - continued.

(1) The contrary view would give no effect
whatever to the words in the opening line
tif and so long as the terms of the settle-
ment are such! ."

Mr. Monroe's argument was that the contention
relied upon by the respondents in the instant case
is precisely that which was rejected in the Wolfson
case (supra), i.e. that one may go further than the
terms of the settlement.

It secems 1o me that there is a clear distinc-
tion between the Wolfson case (supra) and the
instant case., That distinction is that the words
'if and so long as the terms of any settlement are
such! appear to me to mean if it is specifically
provided by the terms of the settlement. A phrase
of that nature is, in my view, very different from
the phrase "under the terms of a settlement" inas-
much as paragraph (c) of subsection (3) of section
2 of the Act is so far as is material in the follow-
ing terms:

Mtynder', in relation to any enactment ..ccea.e
settlement or other document .... includes
references to, in accordance with, by virtue of,
and in consequence of, such enactment.....
settlement or other document, as the case may
be.n

The phrase "in consequence of" which is one of the
meanings ascribed to the word "under" in relation
to a settlement seems to me to be wide enough to
cover much that is not specifically provided for by
the settlement so long as it is not prohibited by
the settlement.
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Quite apart from the foregoing it does not
seem to me that for the reasons hereinafter stated
any weight ought to be attached to the silence of
the subsection as to the ability of the settlor to
have access directly or indirectly which, according
to Mr. Monroe, went directly to the partnership
point. His contention in this regard, as I under-
stood it, was that to borrow in the capacity of a
member of a firm the appellant would have had
first to persuade his partners to agree to the
borrowing and then to persuade them tc allow him
to use the monies for his own purposes. This
analysis of the situation seems to me to be,
potentially at least, partly fallacious.

An essential ingredient of any trading partner-
ship is that any partner may borrow on behalf of
the partnership, Thus in Rothwell v, Humphreys and
Howell 1 BSP. 406, 170 E.R. 400, the facts were
that Howell, having gome to Manchester to buy goods
in the way of his trade and having purchased £50C0
worth of goods from the plaintiff, borrowed £10
from the plaintiff to defray his expenses to London,
He then drew a bill on the partnership for £510
being the value of the goods purchased plus the £10
lent, The defendants having become insolvent and
the goods having been stopped in transitu the
plaintiff sued the defendant firm for the £10 lent,
Lord Kenyon said that though the loan of the money
was to one of the partners it was lent to him while
employed on the partnership business, and on its
account; as such, it was competent for him to bind
the partnership to the payment of a debt so con-
tracted, Nor does it seem to me that it would be
necessary for the plaintiff to persuade the partner-~
ship to make any money borrowed available to him in
his personal capaclty becsuse it might very well be
that the reason for his wanting to borrow money was
to use it in the partnership business.

In this regard it should not ve overlooked
that each partner is personally lisble for all the
debts of the partnership contracted in the course
of the partnership business,

Furthermore, it seems to me that while to say
that "A may borrow from the funds of the settlement
with the consent of B" would, by implication,
necessarily preclude his borrowing from those funds
without that consent, even if the trustees were
prepared to meke the loan without consent, merely
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to say "A may borrow from the funds of the settle-
ment" gives A an unrestricted ability to borrow if
the trustees consent to maeke the loan, In other
words, no consent is necessary so far as he is con-
cerned to his borrowing. From this it appears to
follow that the omission from paragraph (b) of sub-
section (4) of the words "directly or indirectly®
or"with or without consent" is consistent with an
unrestricted ability to borrow.

In this regard it may be worthwhile to point
out that nothing in the settlement restricts the
category of versons to whom loans may be made under
clause 10 and that the disability of the appellant
to borrow in his personal capacity from the trustees
arises from the rule of equity whereby trustees may
not lend to one of thelr number, a disability of
which he might relieve himself at any time by re-
tiring from his trusteeship. The possibility of
the appellantt!s retiring at some time from his
trusteeship would appear to have been contemplated
by clause 8 of the settlement which is as follows:-

"3, Notwithstanding and in derogation of the
trusts hereinbefore contained, the Trustees
shall have power with the consent of the
Settlor while living ..... at any time «..e.
in relation to the whole or any part of the
Trust Fund which shall not then have been vested
absolutely and indefeasibly in any persoll eeee
to pay any of the income or to transfer any of
the capital to or for the benefit of such one
or more of the persons ..... as the Trustees
shall in their absolute discretion think fit."

So long as the trustees remained two in number only,
and the appellant was one of the trustees, he could
in his capacity as trustee have prevented any
transfer of trust funds to any of the beneficiaries,
Hence the insertion of the specific provision
requiring the consent of the settlor to any such
disposition of the trust fund seems to me clearly

to contemplate a state of affairs in which either
he was in a minority of the trustees or in which he
was not a trustee at all, i.e. that he had retired
from the trust and so omn.,

Mr. Monroe also referred to Lord Greene's
observations in Jenkins v. Commissioners of Inland
Revenue 26 Tax Cases 265 at 20l and 282 where he
Saym 3 -—
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"Tn my opinion that is placing much too wide a
construction on the word tirrevocablet! in Sub-
section (10) taking it in its ordinary sense.
The distinction between a revocable and an
irrevocable settlement is the veriest A.B.C. in
legal language; and nobvody familiar with the
language of lawyers, and in particular of those
concerned with settlements, could have the
slightest doubt, I should have thought, when
finding the word tirrevocable! used in relation
to a settlement, what that word was intended to
mean, It seems to me quite illegitimate to
take a word which has a technical and precise
meaning in conveyancing and then to argue that
it has some extended meaning. If the Legisla-
ture wished to give to the word 'irrevocable!
gome unusual and extended meaning of this sort,
I ask myself why in the world did it not do so.
The Legislature is the master of the draftman-
ship of these Acts, and if it intends %o use a
word which is to have the widest possible

scope it is little short ¢f carelessness or
incompetence in drafting to select for that
purpose a perfectly familiar word which to
everyone has a quite limited scope. I cannot
bring myself to give to the word 'irrevocable!
in Sub-section (10) the meaning which the

Crown wishes to place upon it.

But the Legislature has in fact shown that
it does wish the word tirrevocable! to be used
in an extended senss because it has so pro-
vided in Sub-section (8). That Sub-section
provides that 'a settlement shall not be deemed
to be irrevocable, if the terms thereof pro-
vide' - then picking out the essential words -
'for the payment to the settlor ... or Jor the
application for the benefit of the settlor ...
of any income .... in any circumstances what-
soever during the life of any child of the
settlor' who 1s a beneficiary under the
settlement. Those last words are a paraphrase.
The guestion then arises in this case whether
it can truly be said that the terms of this
settlement provide for the payment to the
settlor of any income in any circumstances
whatsoever during the life of the child, It
is perfectly true that in the way things have
worked out the trustees have paid income to
the settlor in discharge of the debt. Can it
be said that that was Jdone because the terms
of the settlement so provided?
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Macnaghten, J. refused to accept one of the In the Court
arguments of the Crown, narely, that, in of Appeal for
applying those words to the circumstances of Eastern Africa
this case, 1t is legitimate to consider the e
whole structure of this tax evasion scheme and No. 10

to say that as the result of the whole mechan-
ism it would be possible for the settlor to

get out of the settlement all the funds which Judgment.

at any given moment it comprised, whether they (a) Mayers,

be capital or income., Macnaghten, J. rejected Acting, J.A.
that argument and, in my opinion, rightly so.

Such a disgintegration of the scheme and re- 2822 November,

capture of the funds by the settlor, if it
were to take place, would not be due to some
provisgion in the terms of the settlement, but
it would be due to the circumstance that the
settlor, by virtue of extrinsic matters, is in
fact in a position to produce that result. It
seems to me to be quite wrong to say that the
result would be due to some provision in the
settlement within the meaning of Sub-section

(8).

The other argument, which I think was not
dealt with Mr. Macnaghten, J. was of a narrower
description, It was to this effect, that in
the year in question there was in fact a loan
in existence which the trustees had obtained
from the settlor pursuant Lo the powers con-
tained in the settlement; that loan they might
or might not choose to repay out of income; if
they did so pay it, it would be a payment to
the settlor and in fact they did pay it. That
situation, it was said, arises because the
terms of the settlement so provide. It was
saids: the loan is raised under a power in the
settlement; the settlement contains power to
repay it out of income if the trustees so wish;
it happens that the lender is the settlor;
therefore, reading the settlement in its appli-
cation to the actual facts, i1t can truly be said
that the terms of the settlement provide for
repaynent of that loan to the settlor out of
income in the hands of the trustees. 1In nmy
opinion that is a construction of the words
which they will not fairly bear. As was
pointed out by my brother Morton in the course
of the argument, the terms of the settlement
are precisely the same the moment after it is
executed as they were in the year 1937-3%8, If
you go on to find out what the terms of the
settlement are you must look at the settlement

- continued.
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and see what it says. Having looked at them,
you ask yourself the question: 'Do the terms
provide for payment to the settlor?!' The
answer 1s, in my opinion, that they do not, on
any sensible construction of those words. What
they do say and what can be extracted by impli-
cation is that if the trustees choose to
exercise their power to borrow and if the
person from whom they borrow happens to be the
settlor then the person to whom they will have
to repay the loan will be the settlor., If it
was intended to cover that state of facts by
this Sub-section, I say once more, nothing
would have been easier then to do it., If that
case has got to be sgueezed into the language
of this Section by means of the ingenious
argument presented to us, then all I can say
is that the Legislature has singulerly failed
in its duty to make its intentions clear. The
language 'if the terms thereof provide!, seems
to me to have a perfectly clear, simple and
straight-forward meaning, and I find no justi-
fication for giving to it a crabbed or artifi-
cial or highly intricate meaning such as would
be necessary to enable it to cover the state
of facts which I have mentioned."

The material facts in that case, very briefly
summarised, were that the appellant constituted
three trusts of which he, his wife and his secre-
tary were the trustees, in favour of his daughters.
He gave to the trustees of each of those trusts
£500 for the purposes of each such trust. Fach
trust had extensive borrowing powers and investment
powers. Qn the same day he constituted two inter-
locking companies. He then lent substantial sums
of money to the trustees of each trust. The monies
so borrowed together with the £500 donated to each
trust were invested in shares of one or other of
companies already rcferred to. By reason of his
shareholding in the company he wag able, however,
at any time to wind up the company. In the light
of this statement of the facts i1t seems to me, if T
may ssy so, with the utmost of respect, that it was
clear that in that case the power of the settlor 1o
recapture the funds was due not to the provisions
of the settlement but to the extraneous fact that
he was himself, quite independently of the settle-
ment, in a position to wind up the company. I
therefore do not think that that case affords any
assistance in the determination of the problem in
the instant case,
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Mr, Monroe also rererred to Jamieson v, Inland
Revenue Commisgsioners (1962) 2 W.T.R. 1075. ALl
that needs to be said of that decision, it seems to
me, is that it is clearly distinguishable from the
instant case in view of the observations of Pearson
L.J. at 109%:-

"The settlement is in fact irrevocable, but
section 399 provides, interalia, that 'For the
purposes of this chapter, a settlement shall
not be deemed to be irrevocable if the terms
thereof provide - .... (b) for the determina-
tion of the settlement by the act or on the
default of any person.!

The words ‘'if the fterms thereof provide!
and 'by the act or on the defaultt'! favour a
narrow construction of the settlement., They
require determination by the act or on the
default itself rather than by some further act
or on sonme further event which may follow it.
An example of wider words will be found at the
beginming of section 404. The effect of the
narrow wording in section 399 is apparent from
the decision and reasoning in Jenkins v. Inland
Revenue Commissioners."

Although lMr. Thornton, who appeared for the
respondent dealt fully with the various arguments
advanced by Mr. Monroe in the light of the comments
already expressed in regard to those arguments I do
not propose to summarise his contentions in any
detall,

He stressed the difference, already referred
to, between the phrase sought to be construed in
the Wolfson case (supra) "if and so long as the
terms of any settloment are such that" and the
phraseology falling to be construed in the instant
case and submitted that it was a fair use of language
to say that the settlor had access to the funds of
the settlement in consequence of the settlement,
because being a trustee he could not have borrowed
but for the provisions of clause 10 and also be-
cause but for those provisions no loan on personal
security could be made to anyone. The latter is,
of course, an answer to any argument that had the
settlor divested himself of his fiduciary capacity
he would have been able to borrow without resort to
joining a partnership, and therefore otherwise than
under the settlement. He also stressed that the
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phrase to be construed was "is able to have access
under the terms of the settlement" and not merely
"has access under the terms of the settlement!,

Further, he emphasised the distinction between
the words of sub-paragraph (a) which refers to a
right to resume control and those of sub-paragraph
(c) which refers to a power to determine the settle-
ment on the orne hand and on the other the words of
paragraph (b} "is able to have access",

In R, v. Inhabitants of Great Bolton 108 E.R.
969 Lord Tenterden sald at page 590

"Where the legislature in the same section
uses different words, we must presume that
they were used to express different ideast

So too in H., Ricket v, The Directors of the Metro-
politan Ralilway Company (1867) L.R., H.L. 17b, Lord
Westbury said at pages 206 and 207:

"Tt is singular that this 16th section of the
Railway Clauses Act, and the alteration of the
language employed therein, are not adverted to
in the Judgment of the Court of Exchquer
Chamber., Perhaps it was tacitly assumed (for
it is not so expressed) that the phrase
'parties interested! was equivalent to'parties
interested in lands injuriously affected!.
This, however, would be a strong and, perhaps,
unwarranted assumption; for the general rule
is, that a deliberate change of expression
must be taken prima facie to import a change
of intention."

I find it difficult to believe that the draftsman
of section 25 would have used such different words
as "right" in paragraph (a) and "Power" in para-
graph (c) and "is able to" in paragraph (b) if he
had intended in each case to express the same idea,
The ability to do something seems to me not neces-
sarily to extend to a power to do that thing, but
merely to imply a capacity to do it. In my view,
therefore, for the reasons already advanced the
phrase "if, under the terms of the settlement is
able to have access" means if the settlior 1s a per-
son who can otherwise than in contravention of the
terms of the settlement have access to its funds in
the event of his doing whatever acts and things may
be necessary for him to obtain such access.

I would therefore dismiss this appeal with
costs., I would also formally dismiss with costs
the cross apypeal which was withdrawn.

Dated at Nairobi this 30th day of Wovember,
1962,
T.H. MAYERS
ACTING JUSTICE OF APPEAL.
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JUDGMENT OF SINCLATR P. In the Court
of Appeal for
The sole question arising in this appeal is Eastern Africa
whether, under the terms of the settlement, the e
appellant, the settlor, "is able to have access, by Ne. 10

borrowing or otherwise, to the whole or any part of
the income arising under the settlement or of the

assets comprised therein "within the meaning of Judgment.
section 25(4)(b) of the East African Income Tax (v) Sinclair,
(Managane?t) Act, 1958 (hereinafter referred to as P.

"the Act"). If, under the terms of the settlement

the appellant ié able to have access to the income, %822 November,

or assets of the settlement within the meaning of
section 25(4)(b), by the provisions of that section
the settlement is deemed to be revocable and the
appellant has been properly assessed to tax. If
not, the settlement is irrevocable and the charge
raised against the appellant is bad. The answer to
this question depends on the proper construction to
be placed upon the words "if under its terms the
settlor is able to have access™ in section 25(4)(Db).

The learned judge was of the opinion that the
plain intention of the legislature was that "a
settlement shall be deemed to be revocable where its
terms are found to be such that there is no lawful
bar to the passing of any income arising out of it
into the hends of the settlor." He held that by
virtue of the terms of clause 10 of the settlement
"there is no bar legal or equitable, to the settlor
as partner in a firm, borrowing or taking on fixed
deposit from the trustees, income arising out of
the settlement, notwithstanding the fact that he
(or she) is also trustee!, Accordingly, he held
that both the appellant's settlement and the wife's
settlement are revocable within the meaning of the
Act.

The contentions of counsel for the appellant
and for the respondent are set out in the judgment
of Mayers Ag. J.A., which I have had the opportunity
of reading, and I do not propose to refer to thenm
in detail. We were informed that there is no
reported decisions as to the meaning to be attached
to the words used in section 25(4)(b) of the Act and
that no exactly similar words appear in any other
statute, I derive little assistance from the
authorities referred to by Mr. Monroe in which
different words in a different context were being
construed, After full consideration of the submis-
sions of counsel, my conclusion is that those of Mr.
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Thornton are correct, Tne appellant, the settlor,
i, one of the trustees of the settlement, Clause
10 of the settlement empowers the trustees to make
loanas, secured or unsecured to, interd.ia, any firm
notwithstanding that the trustees may nHave an
interest in the firm., Without that clause the
trustees would not be empowered to lend mcney to a
firm in which the appellant is a partner. 7The
clause envisages the possibility that the appellant
may be a partner in .a firm which seeks to borrow
trust funds. That 1s not a circumstance extraneous
to the settlement, but one expressly provided for
in the settlement. Under the terms of the settle-
ment, therefore, the appellant is within the cate-
gory of persons vho could legally be competent to
borrow trust funds.

I do not think that the words "is able to have
access" are synonymcus with "has a right to have
access"., In paragraph (a) of subsection (4) the
words "has a right" are used and, as the legislature
has used different words in paragraph (b) of the
same section, prima facie it must be presumed to
have intended to express a different idea. In my
view the expression "is able to have accessg" is not
a term of art and must be given its ordinary oxr
natural meaning of competence to have access rather
than a right to have access. On that construction,
since the appellant, 1f he is not legally competent,
can at any time make himself legally competent under
the terms of the settlement to borrow the trust
funds and so to have access Lo then, he is, in my
view, able to have access to them by borrowing with-
in the meaning of section 25(4)(b). The question
of ability to have access, under the sectilon, is
linked by the phrase "under its terms" to the actual
settlement, the investment clause in which points
to the way in which access may be had. That being
so I do not think that the possible necessity of
the appellantts having to take a preliminary step
whick 'o well withir his competence is a matter
whick d.izables hva fvyom having access under the
terms of the setilizment., I am therefore in agree-
ment with the conclusions reached by Mayers Ag. J.A.

The appeal is accordingly dismissed with costs.
The croos-—-appeal having been withdrawn is formally
dismissed with costs.

Dated at Nailrobi this 30th day of November,
1962.

RnOo SINCIJAIR
PRESTDENT .
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JUDGMENT OF GOUID, J.A. In the Court
of Appeal for
I have had the advantage of reading the judg- FBastern Africa
ments of the learned President and acting Justice e
of Appeal. No. 10
I agree with them that the appeal should be
dismissed with costs: 1t 1s unnecescary for me to Judguent.
set out again the relevant legislation and I pro- (¢) Gould, J.A.
pose only to refer to what appear to me to be the .
esgential elements of the problem., The argument to 3822 November,

wiich I have acceded, @nd without which I would

have had no hesitation in allowing the appeal, is
that based upon the difference in the approach in
paragraphs (a), (b) and Sc) of section 25(4) of the
Fast African Income Tax (amanagement) Act, 1958
which governs the matter. Paragraph (a) speaks of
the settlor, under the terms of the settlement,
haying a "right" to do certain things which result in
the settlement being deemed revocable. Paragrapa
(c) similarly speaks of a "power' under the settle-
ment., As the draftsman had these words present in
his mind, the change to the concept of ability in
paragraph (b) is so marked that I am satisfied that
the intention must be to convey something less than
a right or pewer., I think also that it is in accord-
ance with the scheme and comprehensive scope of this
part of the act that the legislature would intend to
include within it a settlement under which the
settlor may be gble to borrow as well as one which
gives him a right to do so. It is, of course,
possible to argue as counsel for the appellant d4id,
that the three words used, "right", "able" and
"power" were intended to have similar significance,
but I think the weightier consideration is that the
draftsman having said "has a right to reassume
control" in paragraph (a), would have said "has a
right to have access" in paragraph (b) if that is
what he meant.

Once the argument for the respondent on this
point has been accepted a good deal follows, for I
have found no half way house, no meaning less than

ability as of right, which can in the context be
attached to the word "able" in paragraph (b) except
apnilitv in the sense of being one of the categor

of persons to whom the trustees may lawfully len
money under the terms of the settlement., This I
thin is the meani which the learned judge in
the High Court attributed to the word and I agree

that it is the only possible alternat‘¥e meaning,
It follows therefore that the fact that the TrusStees

must agree to lend before the settlor can borrow, 1is
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not relevant. I have no doubt also, that the
settlor's ability to borrow arises under the terans
of the settlement, for it is clause 10 thereof
which places him within the category of persons to
whom it would be lawful for the trustess to lend.
Avert from that clause, he would not, as a trustee
himself, be competent to borrow from the trust, nor
could the trustees lend to him.

It has been pointed out that clause 10 does
not authorize lending to the settlor personally but
only jointly as a member of a partnership. That is
80, but I do not think that he would thereby not
have access to the money lent, within the meaning
of paragraph 4(b). There is, however, this diffi-
culty, that there is no evidence that the settlor
was or is a member of a partnership. He could
undoubtedly create one if he desired and it may be
that the onus was upon him to show that he was not
such a member., It has been assumed in argument
before this court that he was not, for counsel for
the appellant relied upon the fact that he iould
have to create or join a partnership before he
could obtain a loan under clause 10, as being an
extraneous circumstance which brought the case
within the principle of the case of Volfson v,
Commissioners of Inland Revenue 31 Tax Cases 141,
In that case 1t was held That? The terms of a deed
were not such that a settlor had power to revoke or
otherwise determine a settlement, although by the
exercise of powers as a shareholder arising outside
the deed he might hsve accomplished the same result.
There is no parallel there to the circumstances of
the present cagse. The settlor's ability to borrow

;ould not arise from any power acquired as a partner,

but because the terms of the settlement place him,
as a partner, in the category of persons who may
borrow., I do not think that his ability to have
access within the meaning of the paragraph would be

negatived by the fact that he had to taske the prelim-

inary s%2p, itself within his ability, of forming a
partnerchip, particularly as clause 10 of the
settlement appears to have been drawn in contempla-
tion of the settlor or amnother trustee heins or
becoming interested in & partnership.

For these reasons, as I have said, I agree that
the appeal should be dismissed, but would add that
I regard the problem posed as one of comnsiderable
difficulty and have arrived at my conclusion with
hesitation.

DATED at Nairobi this 30th day of November, 1962,

T.J. GOUID
JUSTICE OF APPEAL.
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No. 12 In the Court
of Appeal for
ORDER Bastern Africa
IN HER MAJESTY'!'S COURT QF APPEAL FOR EASTERN AFRICA No. 12
AT DAR-ES-SATAAM order.
Civil Appeal No. 58 of 1962 30th November,
1962,
KANJEL NARANJEE Appellant
- versus -

THE COMMISSIONER OF INCOME TAX  Respondent

(APPEAL from a Judgment and Decree of the High Court
of Tanganyika at Dar-es—Salaam (Mr. Justice Weston)
dated the 9th day of June, 1962 in Civil Appeal No.5
of 1961

IN THE MATTER of an APPEAL against Assessment
Number 21/7543 (year of Income 1958)
- and -
IN THE MATTER of THE EAST AFRICAN INCOME TAX
(MANAGEMENT ) ACT, 1958)

IN COURT On the 30th day of November, 1962

BEFORE THE HONOURABLE PRESIDENT (SIR RONALD
SINCIAIR)
THE HONQURABIE SIR TREVOR GOULD, a Justice
of Appeal

THE HONOURABLE MR. JUSTICE MAYERS - Acting
Justice of Appeal

ORDER

This Appeal and Cross Appeal coming on for
hearing on the 6th and 7th days of QOctober 1962,
AND UPON HEARING Hubert Holmes Monroe, Esquire, one
of Her Majesty's Counsel (with him Gerald Harris,
Esquire) of Counsel for the Appellant and Garth
Cecil Thornton, Esquire, of Counsel for the Respond-
ent, IT WAS ORDERED that this Appeal do stand for
Judgment, and upon the same coming for Judgment this
day, IT IS ORDERED

1. That the Appeal be, and is hereby dismissed;
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2. That the Cross-Appeal be, and is hereby dis-
missed;

S That the Appellant do pay to the Respondent
taxed costs of, and incidental to this Appeal;

4, That the Respondent do pay to the Appellant
taxed costs of, and incidental to the Cross-Appeal,

GIVEN wunder my hand and .the Seal of the Court
at Nairobi this 30th day of November, 1962,
(Sgd.) T, HARLAND.
REGISTRAR, 10
COURT OF APPEAL POR EASTERN AFRICA.

ISSUED on this 3rd day of December 1962,

No. 1%

CRDER GRANTING FINAL LEAVE TO APPELL TC HER
MAJESTY IN COUNCIL

IN HER MAJESTY'S COURT OF APPEAL FOR BASTERN AFRICA

AT DAR ES SALAAM

Civil Application No. 6 of 1962

IN THE MATTER of an intended APPEAL to Her Majesty

in Council 20
BETWEEN
KANJER NARANJEE AQElicant
-~ and -
THE COMMISSICNER OF INCOME TAX Respondent

APPEATL from the Judgment and Order of Her Majesty's
Court of Appeal for Eastern Africen at Dar es Salaam
dated the 30th day of November 1962 in Civil Appeal
No. 58 of 1962

Between

KANJEE NARAWJEE Appellant 30
- and -

THE COMMISSIONER OF INCOME TAX Respondent

IV CHAMBERS this 4th day of December, 1962

BEF(RE the HONOURABLE MR, JUSTICE MAYERS an acting
Justice of Appeal.
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ORDER

Upon the Application presented to this Court
on the 4th day of December 1962 by Counsel for the
abovenamed Applicant for final leave to appeal to
Her Majesty in Council AND UPON READING the affi-
davit of Gerald Harris of Nairobi and Dar es Salaam
Advocate of the High Court of Tanganyika in support
thereof AND UPON HEARING Counsel for the Applicant
and for the Respondent THIS COURT DOTH ORDER that
the Application for final leave to appeal to Her
Majesty in Council be and is hereby granted AND
DOTH DIRECT that the Record including this Order be
despatched to England within two days from the date
of issue of this Order AND DOTH FURTHER ORDER that
the costs of this Application do abide the result
of the appeal.

GIVEN under my hand and the Seal of the Court
at Nairobi this 4th day of December, 1962,

(Sgd.) F. HARLAND
REGISTRAR.
HER MAJESTY'S COURT OF APPEAL FOR
EASTERN AFRICA.

ISSUED this 4th day of December, 1962,

EXHIBIT - SETTLEMENT made by KANJEE NARANJEE

THIS SETTTEMIT is made the 5th day of June, 1955
BET WEEXN (1) XKANJEE NARANJEE an Indian of
Ngerengere (hereinafter called "the Settlor!") of

the one part amd (2) HIMSELF that is to say the

said Kanjee Naranjee and (3) UJAMBAI KANJEE NARANJEE
an Indian married women of Ngerengere (hereinafter
called "the Trusteeg" which expression shall where
the context requires or permits include the trustees
or trustee for the time being hereof and the legal
personal representatives of the last surviving
trustee) of the other part:

WHEREAS the Settlor is desirous of declaring such
trusts for the benefit of the existing and any
future sons (hereinafter called "the Grandsons") of
his three sons namely, 1, Dwarkadas Kanjee 2.
Mangaidas Kanjee and 3. Devendra Kanjee and others
as are hereinafter conbtained

AND WHEREAS with a view to the settlement intended
hereby the Settlor has transferred and/or caused to
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be allotted to the Trustees certain of his invest-
ments being Shares and Securities more fully
descrived in the Schedule hereto

AWND WHEREAS the Settlor intends that this settle-
ment shall be absolutely irrevocable in all circum=-
gstances.

NOW THIS DEED WITNESSETH and it is hereby
agreed and declared as follows:-

1. THE Trustees shall either continue the said
shares and securities in their present form of
investment or shall with the consent of the Settlor
while living and afterwards in their absolute dis-
cretion sell call in or convert the same into money
and with the like consent or in the like discretion
invest such resulting money in investments of the
nature hereby authorised with power from time to
time with the like consent or in the like discretion
to transpose such investments into others of a like
nature AND shall hold the sald shares and securi=-
ties and also any additions accretions or augmenta-—
tion thereto or thereof or any residue thereof and
the investments from time to time representing the
same (hereinafter called "the Trust Tund") and the
income thereof upon trust to treat the same as
divided into Three equal shares.

2. (a) THE Trustees shall stand possessed of one
such share (hereinafter called "the First Grandsons!
Share") upon trust during the life of the Settlor's
said son 1. DWARKADAS KAWJEE to pay the income
thereof unto and equally between such of the sons
of the Settlort's said son as shall for the time be-
ing be living PROVIDED that during the infancy of
any such grandson of the Settlor the Trustees may
in their absolute discretion pay to his parent or
guardian if any or otherwise apply for or towards
his maintenance education or benefit the whole or
such part if any of his income as the Trustees may
in their absolute discretion think fit and the
Trustees shall accumulate all the residue of that
income in the way of compound interest by investing
the same and the resulting income thereof from time
to time and shall hold those accumulations in trust
for such grandchild absolutely if he sghall attain
the age of twenty one years and if he shall not
attain the age of twenty one years as an accretion
to the PFirst Grandson's Share and as one fund there-
with for all purposes BUT the Trustees may at any
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time during the infancy of such grandchild apply
those accumulations or any part thereof as if they
were income arising in the then current year
PROVIDED ALSO that if any son of the Settlorts said
son DWARKADAS KANJEE shall die during the life of
the Settlor's said son leaving sons or a son him
surviving such great grandsons or great grandson of
the Settlor shall stand in the place of such deceas-
ed grandson and take equally between them if more
than one the share of income which such deceased
grandson would have taken if he had still been
living AWND the provisions hereinbefore set out in
relation to the application or accumulation of in-
come during a minority shall apply to the income of
such great grandsons or great grandson as though

the same were herein set out in full in relation to
each such great grandsont's share of income as the
same are set out in relation to each said grandson's
share of income.,

2. (b) If at any time or times during the life of
the Settlor's said son 1., Dwarkadas Kanjee there
shall be no male issue of his for the time being
living the Trustees shall hold the income arising
from the First Grandson's Share during such time or
times on trust as follows:~

(1) 1if the Settlor shall be living the Trustees
shall accunulate all the income of the First
Grandson's Share at compound interest by
investing the same and the resulting income
thereof from time to time and shall hold those
accumulations as an accretion to the capital
of the Pirst Grandson's Share and as one fund
therewith for all purposes;

(ii) if the Settlor shall be dead the Trustees
shall pay all the income of the First Grand-
sons' Share to the Settlor's said son Dwarkadas
Kanjee.

B ON the death of the Settlor's said son 1.
Dwarkadas Kanjee the Trustees shall hold capital and
income of the PFirst Grandsons' Share upon trust for
such of the sons of the Settlor's said son 1.
Dwarkadas Kanjee as shall then be living and shall
attain or shall have attained the age of twenty one
years and if more than one in equal shares absolute-
ly PROVIDED NEVERTHELESS that if any such grandson
of the Settlor shall then have died leaving sons or
a son him surviving who shall attain or shall have
attained the age of twenty one years such great
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grandson or great grandsons of the Settlor shall
stand in the place of such deceased grandson and
take equally between them if more than one the

share which such deceased grandson would have taken
if he had attained a vested interest PROVIDED ALSO
that if any such grandson shall be living at the
death of the Settlor's said son 1. Dwarkadas Kanjee
but shall die without attaining the age of twenty
one years leaving sons or a son him surviving such
great grandsons or great grandson shall stand in 10
the place of such deceased grandson and take equally
between them if more than one the share which the
deceased grandson would have taken if he had
attained a vested interest.

4. THE Trustees shall hold another such share of

the Trust Pund (hereinafter called the Second

Grandsons! Share) upon such trusts as are herein-

before set out in relation to the Pirst Grandsons!

Share with the substitution of the name of the

Settlor's son 2. MANGATDAS KANJEE for the name of 20
the Settlorts son 1. Dwarkadas Kanjee and with the
substitution of the ilssue of that son MANGAIDAS

KANJEE for the issue of that son 1. Dwarkadas Kanjee.,

5. THE Trustees shall hold the third such share

of the Trust Fund (hereinafter called the Third
Grandsons' Share) upon such trusts as are herein-

before set out in relation to the First Grandsonts

Share with the substitution of the Settlor's son

3. DEVENDRA KANJEE for the name of the Settlor's

son 1. Dwarkadas Kanjee and with the substitution 30
of the issue of that son 3. Devendra Kanjee for the

issue of that son 1. Dwarkadas Kanjee.

6. IF the Trusts of the First Grandsons! Share

the Second Grandson's Share or the Third Grandsonts
Share shall fail or determine the share (both
original and by way of accruer) as to which the
trusts shall fail shall be added to the other shares
or share and if more than one in equal shares,

Te IP the trusts of the First Grandson's Share the
Second Grandson's Share and the Third Grandson's 40
Share shall all fail or determine then the Trustees

shall hold the Trust Pund upon trust absolutely for

such one or more of the following persons or pur—

poses as the Prustees shall in their absolute dis-
cretion determine:-

(a) Any issue whether immediate or remcte of
the Settlor's said three sons and/or of his
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daughters and the wives husbands widows Appel}apt's
and widowers of any such issue Exhibit

(b) Any of the Setﬁlor'g grothers aﬁd their Settlement
issue whether immediate or remote made by Kenjee

(c) Any widows of the Settlor's said three Naranjee
Sons 5th June, 1955

~ continued.
() Any charity or charitable purpose

in such proportions (if more than one) as the
Trustees shall in their absolute discretion think
fit.

8. NOTWITHSTANDING and in derogation of the trusts
hereinbefore declared the Trustees shall have power
with the consent of the Settlor while living and
afterwards in their absolute discretion at any time
or times in relation to the whole or any part of

the Trust Fund which shall not then have vested
absolutely and indefeasibly in any person or persons
to pay any of the income or to transfer any of the
capital to or for the benefit of such one or more
of the persons or purposes set out in the preceding
paragraph hereof (including among such persons all
sons and grandsons of the Settlort's said three sons
and the wives or widows of any such sons or grand-—
sons) and in such proportions (if more than one) as
the Trustees shall in their absolute discretion
think fit.

9. WHENEVER any nmoney shall be paid or property
shall be transferred under the trusts or powers
herein contained to any parent or guardian the re-
ceipt of such parent or guardisn shall be a full
discharge to the Trustees who shall not be answer-
able for the application of such money or property.

10. THE Trustees may invest any money for the time
being subject to the trusts of this settlement in
any investments authorised by law or in or upon
ordinary preference preferred deferred or other
stock or shares of any public or private company
wherever incorporated or carrying on business or in
making loans secured or uunsecured or fixed deposits
to or with amy person firm company or bank and they
may so invest notwithstanding that the Trustees or
any of them may have an interest in such public or
private company or such firm company or bank.

ll. THE Trustees shall have the following powers:-—
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(a)

(b)

(c)

(d)

(£)
(g)

70

To pay all outgoings taxes assessments
expenses and other charges payable in the
administration and management of the Trust
Tund and otherwise in respect of the trusts
hereof

To employ and pay any person or persons
including solicitors bankers or stockbrokers

to transact any business or to do any acts

in the administration and management of the
Trust Fund including the receipt and pay- 10
ment of money and all charges and expenses

so incurred shall be allowed to the Trustees

as administration expenses

To cause the accounts of the Trust Pund
including the three shares aforesaid by any
professional accountant as may be selected

for the purpose and to determine out of

what part or parts of the Trust Fund or

income thereof the cost of such audit shall

be defrayed and to make any apportionment 20
of such costs as may be desirable.

To delegate any of their powers to commit—

tees consisting of such members or member

of their body as they think fit for the
administration and management of the Trust

Fund (but not for the purpose of exercising

any discretion conferred on the Trustees)
including the opening operation and discon-
tinuance of bank accounts in joint names of

the members of such committee. 30

To accept any composition or security for
any debt or for any property or claim.

To allow any time for payment of any debt.

To compromise compound abandon submit to
arbitration or otherwise settle or adjust
any debts accounts claims disputes court

or other proceedings or anything whatsoever
relating to or touching the trusts or
matters comprised in these presents.

THE Trustees may at any time or times at their 40

discretion appropriate any pert of the Trust Fund
or any of the three shares aforesaid in its then
actual state of investment in or towards satisfac-
tion of the whole or any part of any share therein
which has become absolutely vested in any person or
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persons and in making such appropriation they may
themselves estimate the wvalue of the component
parts of the Trust Fund or the said three shares or may
employ to make such valuations such person or per-
sons as in the circumstances they may select or
deem proper and any appropriation so made shall be
final and binding on all persons claiming under the
trusts hereof.

13. THE Trustees shall not be résponsible for any
loss occasioned by any act or thing done by them in
good faith and without any fraud or dishonesty on
thelir part.

14, EVERY consent hereby required to any trans-
actions hereby authorised shall until contrary be
proved be deemed to have been properly given and at
the expiration of six months from the completion of
any such transaction every consent required thereto
shall be deecmed to have been properly given or un-
necessary.

14, ALL questions arising in the administration or
management of the Trust Fund (but not the question
of exercise of any discretion) shall be decided by
a majority of the Trustees and if on gny such ques=-
tion the Trustees shall be equally divided the
Senior Trustee shall have a casting vote. The
expression "the Senior Trustee" means the Trustee
who shall have been earliest appointed and as
between Trustees appointed at the same time an
earlier named Trustee shall be deemed to have been
appointed earlier than a later-named Trustee.

15. NO female shall hereafter be appointed a
trustee hereof and subject thereto the power of
appointing new or additional trustees hereof shall
be vested in the Trustees and the power to appoint
new or additional Trustees shall permit an increase
in the number of Trustees up to but not beyond
seven Trustees for the time being.

16, THE Trustees shall pay all costs and charges
and expenses of and incidental to the making of
this settlement with power for them to pay the same
out of the capital of the Trust PFund.

IN WITNESS whereof the parties hereto have
hereunto set their respective hands the day and year
hereinafter written
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Appellant's THE SCHEDUIE above referred to
Exhibit

(1) ALL THOSE the 6,487 Ordinary Shares of
Shillings 20/~ each being Nos.l to 6847, in-

Settlement clusive, in the capital of Kanjee Naranjee
made by Kanjee Finance Corporation Limited a company incorp-~
Nararjee orated in Tanganyika having its registered

5th June, 1955 office situate at Ngerengere.

- continued

{(2) ALL THOSE the 4,500 Shares of Shillings 1,000/-
each being Nos. 3 to 4502, inclusive, in the
capital of Kanjee Naran jee Limited a company 10
incorporated in Tanganyika whose registered
office is situate at Ngerengere.

Signed and delivered by the said)
Kanjee Naranjee as the Settlor )
in Romen characters this 5th day )
of June, 1955 in my presence it )
having been first read over )
interpreted and explained to him)
when he appeared perfectly to )
understand its contents ) 20

Signed and delivered by the said )
Kanjee Naranjee as Trustee in
Roman characters this 5th day of )
June, 1955 in my presence it
having been first read over
interpreted and explained to him
when he appeared perfectly to
understand its contents

R e gy

Signed and delivered by the said ) 30
Ujambail Kanjee Naranjee by

making her mark thereto this 5th )

day of June, 1955 in my presence )

it having been first read over )

interpreted and explained to her)

when she appeared perfectly to
understand its contents

PPN

Stamp - Duty shs.52,790/-
Adjudication fee shs.lQ/~
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