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NO.1l
PLAINT

IN HER MAJESTY'S SUPREME COURT OF KENYA
AT NATIROBI
S.C.C.Ce N0.1185 of 1959

MARIE AYOUB )
CECILE GALANOS )
ANGELA HURLEY )
HENRY AYOUB ) e Plaintiffs
vergsus

STANDARD BANK OF SOUTH AFRICA
LIMITED and WILLIAM P. HOLDER
ag EXECUTCRS OF THE ESTATE OF
CHRISTOS GALANOS Deceased Defendants

PLAINT

1. The Plaintiffs reside in Nairobi in the
Colony of Kenya and their address for service
for the purpose of this suit is c/o Sirley &
Kean, Princes House, Government Road, Nairobi.

2. The Defendants are the Executors of
Christos Galanos deceased who died on the 29th
June 1957 and their address for service for
the purpose of this suit is ¢/o Buckley Holli-
ster & Co., Advocates, New Stanley House,
Nairobi aforesaid.

3. By an Agreement in writing dated 12th
November 1955 made between the said Christos
Galanos deceased and the Plaintiffs it~ ~was

agreed that in consideration of an Estate known

as Cranhurst Estate Land Reference Number 7532
(hereinafter called "the Estate") being regis-
tered in the name of the said Christos Galanos
deceased and of the Transfer in favour of the
said Christos Galanos deceased acknowledging
full payment of the purchase price for the
Estate despite the fact that the said purchase
price had not been paid said Christos Galanos
deceased should pay to each of the Plaintiffs

who were beneficially entitled to the Estate to

In the Supreme
Court of Kenya

No.l

Plaint
1lth August 1959



In the Supreme
Court of Kenya

No.l

Plaint
11th August
1959

continued

2.

the extent of one quarter each one quarter esch of asum re-
presenting the difference between the sale price
of the estate and any sums which should beé due

to either the gaid Christos Galanos deceased per-
gonally and/or to Tongoni Plantations Limited
such sur to be paid within seven days of comple-
tion of a sale of the Estate. The said agreement
further provided that in the event of the death
of the said Christos Galanos deceased prior to a
sale of the Estate the Executors of the said
Christos Galanos deceased should not sell the
said estate without the sgreement of each of the
Plaintiffs as to the price which the estate was
to be go0ld and that the Executors of the said
Christos Galanos deceased should account to the
Plaintiffs in accordance with the salid agreement.
The Plaintiffs will crave leave at the trial to
refer to the said agreement for its full tenor
meaning and effect.

4, The said Christos Galanos died on the 29th
June 1957 and Probate has been granted to the
Defendants.

5. One Christos Dimitri Zagoritis as Lessee of
the Estate and another in the year 1956 institut-
ed proceedings =2gainst the said Christos Galanos
deceased being S5.C.C.C. N0.99 of 1956 claiming
certain relief more particularly set out in the
Plaint arising out of the acts of the said
Christos Galanos deceased in connection with the
Egtate.

6. The Defendants were subsequently made par-
ties to the said suit and compromised the said
suit by a settlement providing for the payment
by the Defendants to the said Christos Dimitri
Zagoritis of the sum of Shs.l133,000/- and costs.

7. The Estate has been so0ld by the Defendants
for the price or sum of £35,000 with the consent
of the Plaintiffs.

8. The Defendants maintain that the Plaintiffs
are bound by the said settlement and that all
payments made by the Defendants in connection
with the said settlement including the costs of
the Advocates for the Defendants and the Plain-
tiffs in the said case are payable by the Plain-
tiffs and that the Defendants are entitled to
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retain such monies out of the proceeds of the
sale of the Estate.

9. The Plaintiffs notified the Defendants
prior to the said settlement by a letter written
by the Plaintiffs' Advocates and dated 8th day of
April 1957 that the Plaintiffs would not be
liable for any payments to be made tc¢ +the said
Christos Dimitri Zagoritis under any settlement
of the said case.

10. The cause of action is within the juris-
diction of this Honourable Court.

WHEREFORE THE PLAINTIFFS claim a Declara-
tion that the Defendants are not entitled to de-
duct any of the monles relating to the settlement

of the said case or any of the costs thereof and/

or in connection therewith from the said proceeds
of sale and Costs of this suit.

Dated at Nairobi this 1lth day of August
1959.
(Sgd.) L. KEAN,

SIRLEY & KEAW
ADVOCATES FOR THE PLAINTIFFS.

Filed by:
Sirley & Kean,
Advocates,
Nairobi.

No.2
WRITTEN STATEMENT OF DEFENCE

IN HER MAJESTY'S SUPREME COURT OF KENYA
AT NATROBI
CIVIL CASE NO.1195 of 1959

MARTA AYOUB, CECILE GALANOS,
ANGELA HURLEY, HENRY AYOUB
versus
STANDARD BANX OF SOUTH AFRICA
LIMNITED and WILLIAM P.HOLDER
as EXECUTORS OF THE ESTATE OF
CHRISTOS GALANOS, Deceased

Plaintiffs

Defendants

WRITTEY STATEMENT OF DEFLNCE
1. Paragraphs 1, 2, 4, 5, 6, and 10 of the

In the Supreme
Court of Kenya

No.l

Plaint
11th August

1959
continued

No.?2

Written
Statement of
Defence

8th September
1959



In the Supreme
Court of Kenya

No.2

Written
Statement of
Defence

8th September

1959
continued

4.

Plaint are admitted.

2. The Agreement of the 12th November 1955 re-—
ferred to in paragraph 3 of the Plaint is admitt-
ed, but no other admissions are made in Téspect
of paragraph 3 of the Plaint, and the Defendants
will refer to the Agreement at the trial for its
meaning and effect.

3. Paragraph 7 of the Plaint is denied. The
gaid Christos Galanogs deceased scld Cranhurst
IZstate during his lifetime at the request of the
Plaintiffs, and upon terms which will be proved
at the said trial.

4. The Defendants maintein that the Plaintiffs
are bound by the =aid settlement referred to in
para.8 of the Plaint and that all payments made
by the Defendants in connection with the said
settlement including the costs of the advocates
for the deceased and also the costs of the Ad-
vocates of the Defendants in connection with
Cranhurst Estate generally and in connection with
$.C.C.C. N0.99 of 1956 in particular ars properly
deducted from any purchase nonies which have come
or are coming into the hands of the Defendants
from the Purchaser of Cranhurst Estate.

5. The Settlement and costs referred to in

para 8 of the Plaint were for the benefit of the
Plaintiffs and each of them and the Plaintiffs
agreed with the Defendants tnat thsy the Plain-
tiffs would be liable for any payments incidental
to the said Suit including costs.

6. Paragraph 9 of the Plaint is denieéd, but the
Defendants admit that by a letter written by the
Plaintiffs' then advocate and dated the 3th day
of April 1958 the Plaintiffs contended that they
had not agreed that they viere in any way concern-
ed in the outcome of the proceedings between the
Defendants and Mr.Zagoritis and that they were
accordingly not concerned with aay settlement.

7. The Defendants will contend thiat the Plain-
tiffs by their prior conduct sre estopped from
denying their interest in the settlement, and in
the outcome of the Court proceedings referred to
in the previoue paragraph.

8. The Defendants state that there is not yet
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5.

anything due by the Defendants to the Plain-
tiffs or any of them, as they the Defendants
have not yet received sufficient of the pro-
ceeds of the sale of Cranhurst Estate to enable
them to make a payment to the Plaintiffs &nd
there is not yet any money owing to the Plain-
tiffs under the said Agreement of the 12th
November 1955.

WHIREFORE th= Defendants deny that the
Plaintiffs are entitled to the declaration as
prayed, and pray for the Plaintiffs' suit to be
dismissed with costs.

DATED at Nuirobi this 8th day of Septem-
ber 1959.

Sd. Denls Shaylor
BUCKLEY HOLLISTER & CO.
AJVO“?teS for the Defendants

Filed by:-

BUCKLEY HOLLISTEER & CO.
Advocates,

New Stanley House,
York Street,
P.0.Box481,

Nairobi.

No.3
AMIEHDED PLAINT

IN HER MAJESTY'S SUPREWE COURT OF RMNYA
AT NAIROBT

$.C.C.C, No0.1185 of 1959

MARIE AYOUB )

CECILE KYRIAZIS (formerly GALANOS))

ANGELA MARY HURLEY )

HENRY ANTOINE LYOUB ) Plaintiffs
versus

STANDARD BANK OF SOUTH AFRICA )

LIMITED and WILLIAN P.FIOLDER as g

EXECUTORS OF THE ESTLTE OF

CHRISTOS GALANOS Deceused ) Defendants

LMENDED PLAINT

1. The Plaintiffs reside in Nairobi in the

In the Supreme
Court of Kenya

No.2

Written
Statement of
Defence

8th September
1959
continued

No.3
Amended Plaint
14th September
1959



In the Supreme
Court of Kenya

No.3

Amended Plaint
l4th September
1959

continued

Colony of Kenya and their address for service for
the purpose of this suit is ¢/o Sirley & Kean,
Princes House, Government Road, Nairobi.

2. The Defendants are the Executors of Christos
Galanos deceased who died on the 29th June 1957
and their address for service for the purpose of
this suit is c¢/o Buckley Hollister & Co.
Advocates New Stanley House, Nairobi aforesaid.

3. By an Agreement in writing dated 12th Novem-
ber 1955 made between the said Christos Galanos
deceased and the Plaintiffs it was agrsed that in
consideration of an Egtate known as Cranhurst
Estate Land Reference Number 7532 (hereinafter
called "the Estate") being registered in the name
of the said Christos Galanos deceased and of the
Transfer in favour of the sald Christos Galanos
deceased acknowledging full payment of the pur-~
chase price for the Estate despite the fact that
the said purchase price had not been paid the
said Christos Galanos deceased should pay to

each of the Plaintiffs who were beneficially en-
titled to the Estate to the extent of one quarter
each one quarter each of a sum representing the
difference between the sale price of the estate
and any sums which should be due to either the
said Christos Galanos deceased personally and/or
to Tongoni Plantations Limited such sum to be
paid within seven days of completion of a sale

of the Estate. The said Agreement further pro-
vided that in the event of the death of the said
Christos Galanos deceased prior to a sale of the
Estate the Executors of the said Christos Galanos
deceased should not sell the said estate without
the agreement of cach of the Plaintiffs as to the
price at which the estate was to be sold and that
the Executors of the said Christos Galanos de-
ceased should account to the Plaintiffs in accord-
ance with the saild agreement. The Plaintiffs
will crave leave at the trial to refer to the
said agreement for its full tenor meaning and
effect.

4. The said Christos Galanos died on the 29th
June 1957 and Probate has been granted to the
Defendants.

5. One Christos Dimitri Zagoritis as Lessee of
the Estate and another in the year 1956 instituted
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7.

proceedings against the said Christos Galanos
deceased being 85.C.C.C. No.99 of 1956 claiming
certain relief more particularly set out in
the Plaint arising out of the acts of the said
Christos Galanos deceased in connection with the
Estate.

6. The Defendants were subsequently made
parties to the said sult and compromised the
said suit by a settlement providing for the
payment by the Defendants to the said Christos
Dimitri Zagoritis of the sum of Shs. 133,000/~
and costs.

7. The Estate has been sold by the said
Christos Galanos deceased for the price or sum
of £35,000.

8. The Defendants maintain that the Plain-
tiffs are bound by the said settlement and that
all payments made by the Defendants in connec~
tion with the said settlement including the
costs of the Advocates for the Defendants and
the Plaintiffs in the said case are payable by
the Plaintiffs and that the Defendants are en-
titled to retain such monies out of the pro-
ceeds of the sale of the Estate.

9. The Plaintiffs notified the Defendants
prior to the said settlement by a letter writt-
en by the Plaintiffs' advocates and dated 8th
day of April 1958 that the Plaintiffs would not
be liable for any payments to be made +to the

said Christos Dimitri Zagoritis under any settle-

ment of the said case.

10. The cauge of action is within the juris-
diction of this Honourable Court.

WHEREFORE T:i3Z PLAINTIFFS claim a Declara-—
tion that the Defendants are not entitled to
deduct any of the monies relating to the settle-
ment of the said case or any of the costs there-
of and/or in connection therewith from the said
proceeds of sale and Costs of this Suit.

DATED at Nairobi +this 1lth day of

In the Supreme
Court of Kenya

No.3

Amended Plaint
14th September
1959

continued



In the Supreme
Court of Kenya

No.3

Amended Plaint
14th September
1959

continued

No.4

Court Notes
26th August
1959 +to

25th November
1959

August, 1959.

Amended this 14th day of September,
1959 .

(8gd.) L.KEAN

SIRLEY & KEAN
ADVOCATES FOR THE PLAINTIFFS.

Filed by:
Sirley & Kean,
Advocates,
Nairobi.

To be served ont '
Messrs.Buckley,Hollister & Co.,
Advocates,

New Stanley House,

York Street,

Nairobi.

No.4
COURT NOTES

IN HER MAJESTY'S SUPREME COURT OF KENYA
AT NATROBI
CIVIL CASE No,1185 of 1959

1. MARIE AYOUB
2. CECILE GALANOS
3. ANGELA HURLEY

4. HENRY AYOUB o Plaintiffs
versus
STANDARD BANK OF SOUTH AFRICA
LIMITED
and

WILLIAM P.HOLDER as EXECUTOR
of the Estate of CHRISTOS
GALANQOS Deceased .o Defendants

26.8.59 el

Defendants appeared by M/s Buckley, Hollister
and Co., Advocates, Nairobi.

G. Waddell.
Dy .Reg.
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8.9.59. In the Supreme

. . . e e . : Court of Kenya
Detfence filed byr Ii/s Zucklesy, Hollister and Co., y

Livocates, Nairobi.

No.4
G. Waddell.
Dy .Reg. Court Notes
26th August
14.9.59 195? to
imended Plaint filed by 1/s Sirley and Kean, iggg November
Ldvocaites, Nairobi. continued
G.Waddell
Dy +Reg.

20.10.59

Mrs.Kean, Varia.

By consent, hearing fixed for 25th and 26th
Wovember, Parties agreed this is a 1% day
cage.

P. Heim
Dy .Reg.
17.11.59
Unon the application of counsel for the
Defondants:
Orders Case to be listed before Miles J. (1lst
on list) for 2%.11.59.
P. Heim
Dy .Reg.

25,11.59

kirs.flean for Plaintiffs.
O'Donovan Q.C. and Shaylor for Defendants.,

Eean: I have been notified by letter yesterday
that & preliminary objection will be taken that
plaint discloses nc cause of action. Defence .
raises no point ol law to this effect. I cannot
agre2 to any point of law being taken as a pre-
liminary point. I «m informed natter will be
taken further. DPlaintiffs will be pPejudiced.
fhey are ewtitvlced to money if deduction not



In the Supreme
Court of Kenya

No.4

Court Notes
26th August
1959 to

25th November
1959

continued

lo.

allowed. Order 17, rule 1. Vot as preliminary
point. Order VI rule 27 raised by pleading.
Does not apply nor does rule 28. Not necessary
to show cause of action when you sue for declar-
ation. dJurisdiction ie discretionmary. Court
should not give ruling without going into cir-
cumstances.

Hanson v Ratcliffe U.C. (1922) 2 Ch.490, 507.

Order 25, rule 5 English Rules. Our Order II,
rule 7. Not confined to cases where Plaintiff
has complete cause of action apart from rules.
Court will have to determine what issues arise
and go into issues to determine circumstances.

Stevenson Blake and Co. v. Grant 86 L.J. Ch.439,

Jd. 440. Order XIV. Court is seized with
matter at large. Defence contains admissions.
Defence filed. Order VI rule 26 - striking out.
Defendant should begin under Order XVII rule 1,
Court should not exercise discretion to allow
this to be argued as preliminary point.
Allegations of fact are admitted. Onus of
proof of estoppel also of agreement in para.b
and that plaintiff trust is on defendant.

O'Donovan: Only merit in Plaintiff's argument

is its complete novelty. Not entitled to

notice; pleadings do not have to raise podoints
of law. Cases only decide tha’t where "some
issues of fact and some of law - legal issues
would be singled out. Plea in bar cen be
taken outset. This is stage to hear objection.
Legal right must be estopped, and a cause of
action must be shown. A declaration can be
gsought on future right although ro cause of
action not yet accrued.

(1) Must pe shown that Plaintiff entitled to
relief in fullest sense of word.

Assuming all averments in plaint accepted at
face value Plainbtiff not entitled to relief.

Ruling. In my opinion a Defendant is always
entitled to raise a preliminary objection that
the plaint does not disclose a cause of action.
It is not necessary to plead this although it

is sometimes done. Stevenson Blake and Co. V.
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Grant, 86, L.J. Ch. 439, only decides that where In the Supreme

there are issues of fact and law it is undesir- Court of Kenya
able to single out the legal i=ssues for prelimin-
ary determination. Here the Defendants say that No .4

even if all the averments of fact in the plaint
are accepted they do not show a right to the re-

lief claimed. The provisions of Order XVII Court Notes

rule 1 may be applicable in certain cases but iggg iggust
they do not preclude a defendant from raising 25th November
a preliminary objection of this nature. I rule 195§

accordingly that the Defendants may raise the
preliminary objection that the plaint discloses
no cause of action.

continued

B.R. Miles, J.

0'Donovan Q.C. -~ Order VII rule (1) (e) -
plaint must disclose facts constituting cause
of action. All =xisting grounds must be shown.
Mulla Vol.l, page 606, 10th edn. 555.

Chitaley Order VII, rule 1.

Discretion to make declaration but Plaintiff
must plead facts on which prima facie entitled
to declaration. Paras, 3, 15, 8 and 9 of
Plaint.

Para.3, 5, 6, 8, 9. Impossible to tell whether
Plaintiff entitled to declaration without know-
ing nmuch more of circumstances.

2 issues arise on plaint -

(1) are payments mentioned in para.6 and 8
suns of money due to deceased or Tongoni
Plantations Limited;

(2) apart from express provisions of agreement
is there any right implied by law on part
of Defendant to deduct sums.

To answer (1) it is necessary to know what sums will
be due to deceasecd or Tongoni under the agreement,
from whom they become due and for what consideration.
Para.3 of plaint vouchsafes no information on these
points. Claim is unrelated to any existing circum-
stances and not capable of construction. Do they
include amounts due prior tc agreement or expenses

of management?

Implications of para.3 in law.
1. Pleaded that Plaintiffs are beneficial owners of



In the Supreme
Court of Kenya

No.4

Court Notes
26th August
1959 to

25th November
1959

continued

1z2.

estate. Therefore deceased was trustee.
Resulting trust. Therefore Defendants are
Trustees. Trustees Ordinance, Cap.36, Sec.2.
Whatever other sums might be due to deceased or
company would include sums due to deceased as
trustee of estate unless expenditure in breach
of trust or not acting sensibly or reasonably.
If no trust, plaint is in still worse shape. One
would not know what position of deceased was.
Was it contractual?

Para.5 of Plaint ~ acts of deceased as trustee
not excluded - "certain relief". Plaint in
other case a private document, Sec.74 Evidence
Act. ZEventual facts would be such that Defend-
ants had no right to deduct payments. If this
is trust this could only arise 1if deceased or
representatives have acted in breach of trust.
All para.5 says certain acts complained of or
whether in breach of trust or contract. Claim
might be frivolous by Zagoritis or acts of
deceased might be within his duty as trustee.
Not alleged acts of deceased were breach of trust or
settlement was breach of trust. If deceased
acted wrongfully to Zagoritis or in breach of
trust it might be settlement perfectly proper
and liability rightly fell on estate. If acts
of deceased were proper and not unlawful settle-
ment might be a breach of trust. Acts may be
unlawful and if settlement payment excessive but
Plaint does not say what position is.

Para .8 ~ only shows disagreement. Facts do not
show who is right.

Para.9 - irrelevant. ZEither sums reasonable at
law ar in equity. Fact of letter does not make
them irrecoverable if they are recoverable. Do
not say why they are irrecoverable. Not alleged
Defendants told not to settle or settle on cer-
tain terms. Merely told not acceptable. Only
way for Plaintiff to succeed would be by plead-
ing specific acts of Defendants or which were
wrongful or amounted to breach of trust. Order
VI r.2.

Kean: I make no allegation of trusteeship or
breach of trust.

O'Donovan: If no trust have we committed a
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13.

breach of contract? What have we done wrong? In the Supreme
Trustee entitled to indemmity. Sec.31(2) Court of Kenya
Trustees Ordinance. Sec.l6 form to compromise e
claims Sec.59 - what amounts could contrac- No.4

tually be retained? Clear averment of facts

showing right to legal declaration must be made. Court Notes

Keans Whole of O'Donovan's argument based on iggg éggust
misapprehension of purpose of proceedings. 25th November
1. Declaration must be based and made against iggginued

a person who has claimed a specific right.

Only point at issue 1g that we say we are en-
titled to proceeds of estate less amount due to
Defendant or Galanos. Only point of dispute is
that Defendants claim to be entitled to deduct
settlement from proceeds of sale of estate,
Plaintiff's claim not based on relationship of
trust between Plaintiff and Defendant as to
nanagement. The agreement and plaint para.3 -
full terms will be referred to. That agreement
only an agreement to pay certain monies. It
amounted to a debt due, payable within 7 days

of completion of sale. Plaintiff's case is

that Galanos agreed to pay us sale price of
estate. Estate has been sold. We are there-
fore entitled to purchase price as far as re-
ceived. At date of plaint no statement of ac-
count but this promised - therefore no claim

for an account. Account was later furnished.
Position in declaration is what is claim against
other side. No claim to deduct amount under
agreement. This was an agreement between A and
B to pay proceeds of sale lesg any amounts due
to B at date of agreement. Other party claims

to be entitled to deduct something from those
monies. For him to prove this. If money re-
ceilved action could have been for those monies.
Not for Plaintiff to show Defendant not entitled
to deduct monies. Only necessary to plead speci-
fic claim put forward by Defendants.

Odgers: Pleading and Practice, 373/4. Defence
raises matters on which onus iz on themn.

Material facts here are that the Plaintiffs are
entitled under agreement to a certain sum of
nmoney. Not action for breach of ftrust. It will
be for Defendants to prove that they are entitled
to make a deduction from the sale price. Amounts
due mean those due at date of agreement.
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O'Donovan: Case as put by Kean not case pleaded.

Debt if so-limited could not exclude act of

settlement, could not be deducted. "Should be
due": she has said the contrary. Argument
ignores Order VII. Preamble 61 cited in IZdgers
not applicable here. Court bound on construc-
tion of facts in plaint prima facie Defendants

are entitled to deduct those monies. Court bound

to read in para.3 of plaint a resulting trust.
Underhill: p.l71, 10th edition. Here is claim
that trustees be personally responsible for pay-
ments in which indemnity should be given unless
contrary shown. Defendants must have right to
deduct on own showing of Plaintiff. Halsbury~
Vol.33, para.528, 2nd edn: Trustee presumed to
have dealt properly. Prima facie Defendants

are entitled to an indemnity.

Alternatively - Plaintiff says no trust. Merely

commercial contractual obligation to pay over a
certain sum less specific deduction. Nothing on
plaint to indicate whether expenses of settle-
ment are proper deduction or not. She says not
proper because after agreement whether under
agreement only sums deductable are sums due at
date of agreement. Not what is pleaded.

Adjourned to 2.15 p.n.

2.15 p.m.

Court: In my opinion it cannot be said that the

plaint does not disclose a reasonable cause of

action. I overrule the preliminary objection
and will give reasons in my Jjudgment if
necessary.

B.R.liles, J.

Agreed bundle of correspondence put in as
Exhibit 1.

O'Donovan: Estoppel is nobh being pursued with.

Nor Agreement. Case will be that this is a

resulting trust. I suggest :-
(1) whether Defendants are Trustees;

(2) if not, what is effect of agreement dated
12.11.557 Are Defendents entitled to deduct
expenses thereunder.
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Kean: Nothing in defence to suggest that In the Supremne
Defendants settled case as Trustees. Defend- Court of Kenya
ants must show they are entitled to deduct on e

some ground. Correspendence all along alleged No.4
agreement and estoprel. *
Court Notes

T frame issues as fcllowss-—- 26th August

, 1 to
(1) Whether the Defendants are trustees and 223% November
entitled in thet capacity So deduct the”
- i e ! 1959
sumgs involved in the settlement of Court continued
case No.G9 of 10956.

(2) If not whether they are entitled to deduct
the sald sums under the agreement of 12th
November, 1955.

Q'Donovan: I submit person who claims declara-
tion chould begin. It is discretionary remedy.

Kean: I will begin.

Kean opens. Reads agreement of 12.11.55.

Parz.3 of agreement. £11,000 due at date of
agreement.

Agreement of Sale, 5th March, 1957.
(Copy put in by consent as Exhibit 2).

Plaintiff's case that this is an agreement
drawn by Mr. 411lin of Shapley Barrett and Allin.,
Endorsement. Parties took advice of Mr. Allin.
Trangaction put through by legal transfer to
Galanos who became legal owner. Only rights of
Plaintiff wers not against estate but to be
creditors of (Galanos, Para.2 of agreement.
Agreement negatives implication of trust which
wonld otherwise have arisen. Resulting trust
baged on presumed intention. Presumption that
something not done illegally. HeT¥e an express
agreement. Court is entitled to look at circum-
stances. Sec.92 Indian Evidence Act, Recital 3.

Date of settlement noft within our knowledge.
(I agreed that this is 15%th August, 1958).

(1) Agreement reletion of debtor and creditor.

(2) At no time was amount paid - a debt due to
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16.

Galanos or Tongoni Plantations. Effective date

7 days after completion of sale. I did not come
prepared to argue case on basis of trustse. I
ask for adjournment. This may shorten case.

No objection by C'Donovan.
Adjourned to 2€.11.59.
B.R.Miles, J.

26 011059-
O!'Donoven Q.C. - I ask leave to interpose
evidence of a witness who has to return to Tanga. 10

Mrs. Kean agrees.

Transfer dated 11.11.55 from Hurley to Galanos
put in by consent as Exhibit 'A', also letter to
deceased and Plaintiff of 18.1.57 as Exhibit 3.

DEFENDANT 'S EVIDENCE

No.5
WILLIAM PETER HOLDER

D,W.1l. - WILLIAM PETER HOLDER, Christian, sworn:

Examined Q'Donovan.I aman advocate of this Court

and Tenganyike High Court. I am one of the 20
Defendants and an executor of the estate of

Christos Galanos, deceased, in regard to hie

affairs in Tanganyika and occasionally in regard

to his Kenya affairs. I recollect seeing him.

I would not be certain - about 1955. I think it

was in the early part of 1956. He had only just

taken possession of this Cranhurst Estate. I

went up to the estate. Mlr. Galanos and his wife

and Mr.Ayoub were there and the manager, Mr.

Giattas. I remember Mrs. Lyoub referring to the 30
condition of the estate, saying that the lessee

had allowed the estate to becomsz overgrown with

couch grass. The lessee was a Mr.Zagoritis.

She gaid the estate generally was in a wretched
condition or words to that effect. She gave me

to understand that she was very dissatisfied

with the situation, the estate having got into
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that condition. I knew that the estate was In the Supreme
registered in Gelenos' name but what the arrange- Court of Kenya

ments were between Mr.Galanos and the Ayoub
family I did not know. Mr. Ayoub did most of the

!
talking. Mr. and rs. Galanos left first when I Defendant's

left. Mrs. Ayoub was still there. She helped Evidence

me in taking an inventory of the goods in one of

the rooms. I remember a door being forced. I No.5
think Mrs. Ayoub was relying on me as to whether o

a door should be foreced., I advised her to use géiééim Peter
force in entering a room after a police officer 26th November
arrived. Galanos was not there. My advice was 1959
followed. I wenut toc Athens in June 1957. I ﬁxamination
returned on 16%h July. The following day Mrs. continued

Galanos telephoned me. I went to see her at her
home, Mrs. Ayoub was present. I remember Mrs.
Ayoub talking about Cranhurst estate and an in-
terview at which she was present with Mrs.Galanos.
Mrs. Ayoub referred to unsatisfactory advice which
had been given to them by an advocate, Mr. Allin,
i.e. herself and Galanos. I gathered the advice
was that Galanos had the right to enter on Cran-
hurst estate and to take possession from the
legsee, This was a propos a case filed by Zago-
ritis against Galanos for wrongful dispossession.
Mrg. Ayoub certeinly was dissatisfied with wrong
advice which she said Mr. Allin had given them.

Mr. Pulbrook the Trust Officer of the Standard
Bank met me and Mr. and Mrs. Ayoub. Mr. Henry
brought his son. The meeting %oock placs on 23rd
July 1957. I made notes in my diary of that inter-
view. I later completed a memorandum: (Exhibit 1).
I prepared this document based on my notes. It
accurately reflects what 4did take place at the
meeting. I know of my own knowledge that the bank
sent a copy to Mr. Ayoub. I have seen a copy of the
letter written by the Trust Officer to Mr. Ayoub
(1st letter page l,). That is the letter.

I met Mr. H. Ayoub on August 8th at 3 p.m. at the
Bank's offices. Mrs. Ayoub, her son Henry, Mr.
Fulbrook and myself were present.

Meeting 23.7.57. ~ Memorandum. I prepared this mem-
orandum and gave it to Mr. Fulbrook to consider. I
cannot say whether this ig completely the memorandum
as I prepared it. I am not in a position to say how
the words "without interest" were added.

On 8th August Mr. Ayoub said that he and Mrs.
Ayoub were representing the other two members of the
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18.

family. Mr. Pulbrook showed them the offer of
settlement Zagoritis had made. The sum was
Shs.133,000 approximately. I am not sure whether
that was the figure at that time. They declined
the offer rather emphatically. They said they
would not settle on any bvasis except a payment by
Zagoritis of £1000. There was a counterclaim
against him. After further discussion Mr.Ayoub
said we could wash out that decision about the
£1000 and would see Mr.Allin and get his views
and then see us again. He took a copy of the mem-
orandum of the previous visit. lNir.Ayoub also
took away the formal writing prepared by Mr. Ful-
brook. This was a form of acquittance I am not
sure what it was. MNMr.Ayoub said he would consult
the other two members of the family before sign-
ing the document. Later I had a note from Mr.
O'Beirne that the Ayoub family dis-associated it-
gself from the settlement with Zagoritis: (letter
8.4.57). We settled the case without referring
to the Ayoub family. We had obtained an opinion
from Mr.Clive Salter and from lr.Shaylor. We
acted in settling on Mr. Shaylor's advice. One
of the issues in that case was whether Zagoritis
had committed waste. I regarded Galanos 2as &
relevant witness on that. Had he not died he
would have been called as a witness. Mr. Hurley
never to my knowledge went back to the estate
after Galanos took possession. &t the time I
took the view that there had been a wrongful
entry on the part of Galanos and that Zagoritis
had a claim against Mr. Galanog. I acted bona
fide in the settlement and tried to protect the
interest of everybody.

Cross—examined Kean: I maintain that this is an
expense which should legitimately be borne by the
Ayoub family. I would have to refer $% the agree-
ment. This provides for expenses. Claims 3, 4.
In my view Mr. Galanos was acting as trustee and
1f he had himself settled the claim of Zagoritis
bona fide that would be a "sum due" by the Ayoub
family to Mr. Galanos. I always took that view
as it was very serious. I heve a note of a
meeting with Mr. Shaylor on 25.7.57. I cannot
say whether Iever put this memo on record vis a
vis the Plaintiffs without making some researches.

‘ Cn 23rd July, 1957, I had come to the conclu-
sion that Mr. Galanos was o trustes. If any money
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19.

had been received it would be for the benefit of In the Supreme

the beneficiaries under the terms of the agree- Court of Kenya

ment . We would have had to pay it to the —————

beneficiaries. Defendant s

Letter 14.3.58. I was giving Mr. Shaylor in- Bvidence

structions. That agreement was reached. I

normally make my rough notes immediately after No.5

the interview. I remember they agreed. The

executors agreed. William Peter
Holder

Minutes, para.3. It was not a personal agree- 26th November

ment . This interview took place a few years 1959

ago. The meeting of 23rd July - I have a note Cross-

of = meeting on 20th July with Iir. Fulbrook. I examination

believe it was Mr. Fulbrook who arranged the continued

meeting. We had only just taken over as exécu-~
tors. It wag for the purvose of discugsion. I
contend that there is a debt due to Mr. Galanos.
This 1s an expense incurred by a trustee on be-
half of the beneficiaries and is a debt due by
the beneficiaries. I was aware that Mr. Galanos
had lent money to Mr. Zagoritis on the security
of the coffee crop on Clovelly Estate. I think
the correct version is this: Ir. Galanos gave
Zagoritis £14,000 without any security. I re-~
member telling Mr. Galanos that I was a trustee
in a settlement which he had made in his life-
time and that I could not close my eyes to his
giving such a large sum as this without security.
He left for Greece the same day as the money was
given to Zagoritis. I followed up the guestion
of security and got the security on the Clovelly
Crop. Mr. Galanos told me that some of the
coffee was disappearing from Clovelly estate. I
was concerned about this. I had heard a rumour
that some of the property was being taken to Cranhurst.
I went out to Cranhurst. I was a partner in
Archer and Wilcock. It was qguite a considerable
time I should say before the re-entry I did see
some coffee in a shed. I think there were 28
bags. Nothing was done. I did not know if it
was Cranhurst or Clovelly coffee. I did not ask
Zagoritis to return the coffee. I have no re-
collection of discussing this with Zagoritis. I
don't know the tonnoge of coffee at Clovelly. It
might quite well have been 60 tons. I should say
Clovelly is an estete which would prodiuce that.
The money would have gone to Galanos direct. The
final amount was paid to our firm.
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O'Donovan: I object to this. In re Wrightson

(1508) 1 Ch. 789, 798.

Q. Is it practice where no breach of contract
alleged, to conduct roving inguiry as to whether
deceased acted rightly or wrongly?

Kean: No question of breach of trust. Defence
para,.d. Defendents must prove in law those
expenses are chargeeble. Evidence has been led
on this.

I note that this evidence is admissable in view
of para.4 of Defence (but not on the guestion
ag to whether this is a breach of trust. It is
relevant to the question whether under the
agreement if there is no breach the sum was
chargeable under the agreement).

A. I would not say I was completely definite
but it was not a reason which at any time was
given to me that he had entered on the estate

to seize the Clovelly crop. I have no recollec-
tion of Mr. Galanos looking at the harvested
crop or the estate. He 4id not in my presence,
It is very possible that the arrear of rent was
one of the reasons for the re-entry. It is pos~
sible there were penalty arrangements between
Galanos and the Ayoub family for which there
were no documents. I interpret the situation
that when Mr. Galanos entered under the agree-
ment I knew nothing about this agreement until
later, I knew there wasg an arrangement be-
tween Galanos and the Ayoub family. Just what

it was I did not know.

Q. The Ayoub family were claiming £1000 rent
due before the transfer, do you agree that
there was a conflict of interest?

A, I don't know that the premiums are right.
The £1000 -~ have no direct knowledge of. I
do not relate that £1L000 with the £1000 referr-
ed to in my diary.

I have assisted the Ayoub family in this
respect. The agreement mentions the specific
sum of £11,000 as owing to Galanos. Whether
he had given them this amount I don't know but
as managing director of Tongoni Plantations
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Limited I have acec2ss to their books. I have
not debited them with the full £11,000. I have
given the benefit of the doubt. I have no
knowledge of any other dispute. I don't know

that Galanos had personally gone over the
estate, I believe experts had investigated the
condition of the estate. MNr. Ayoub certainly
represented the other members of the family at
the interview for the purpose of discussion.
How far he had authority to bind the other mem—~
bers of the family I would not like to say. I
would say he probably had not full authority to
bind them afterwards. The gquestions were put
to him spontaneously.

Minutes - Note (2). The £11,000 was an
estimate Para.,l -~ it might have been Ful-
brook or I who explained the purpose of the
meeting. I had in mind dealings with the
Cranhurst matters only. This was for prepar-
ing the inventory.

Re~examineds: I cdon't know if Zagoritis after
dispossession was permitted to remove all the
coffee.

As far as I an concerned the accounts are
agreed apart from the Zagoritis case. I be-
lieve there have been proper credit for incomeé.
To the best of my knowledge they have been de—~
bited with all expenses prior to this sale.

So far as I know the Plaintiffs have accepted
this.

O'Donovan: Either Galanos is beneficial owner
who can do what he liked or he is trustee.
Issue is very narrow.

Kean: If it is conceded that if no trust, I
must concede there ie little between us.

O'Donovan: If he is lisble to account for
profits he is entitled to be indemnified. He
must be trustee. In construing phrase "which
shall be due" Court may look at evidence.
Adjourned to 2.15 p.m.

2.15 p.m.

In the Supreme
Court of Kenya
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William Peter
Holder

26th November
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Re~examination
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No.6
COURT NOTE®S

Mrs. Kean: Now agreed that only point for
decision is whether the agreement of 12.11.55
taken with the transfer constitutes a trust,
i.e, whether Galanos deceased wag a trustee of
the estate. If he dia hold as trustee it
is agreed that the Plaintiffs are not entitled
to the declaration. If he did not hold as
Trustee it is agreed that Plaintiffs are en-
titled to the declaration. I submit agreement
is unambiguous and must be construed without
reference to any extrinsic circumstances such
as the conduct of the parties. As it was
agreed that Holder's evidence should be taken
de bene esse, it is agreed that my evidence
should also be taken de bene esse subject to
legal argument.

Q'Donovans I agree.

Couxrts Would it not be desirabls for me to
rule at this stage:

Mrs. Keans 1 agree.,

O0'Donovans I agree provided it is open to me
to challenge on ruling later.

Court: This ruling will certainly be opeun to
challenge by either party zs a ground of appeal.

O'Donovan: I submit evidence is admissible.

(1) Consideration. Extraneous evidence always
admissable to controvert formal document.

(2) Evidence of circumstances in which formal
document executed admissable to explain docu-
ment but not to contradict or vary it.

(3) This document contains one phrase "relat-
ing to deduction of sums which shall be due"
which is an ambiguity which might be resolved
by evidence of surrounding circumstances and
as to how far they themselves interpreted it.

Sec.92 Indian Evidence Act.
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Section 93 Patent ambiguity not explicable. I
submit there ig a latent ambiguity.

Woodroffe 9th edition 683 - "words to which a
reasonable meaning may be attached".

Kean: (1) Consideration. Not the point at
which we differ.

(2) Court has to consbrue agreement.

"Sums which shall be due'" - Court no longer

called on to decide what sums due. No dispute
as to accounts. Phrase has nothing to do with
relationship between parties. In plain words
no ambiguity. hAgreement provided for payment

of sum of money. Yothing in agreement creates
rights or liabilisies. Nothing to show "sums

due" in respect of Cranhurst Estate. Court not
called on to decide wha’t sums due. Legal posi-
tion is that evidence of surrounding circum—
stances not admissible if no ambiguity.

Lazar v. Choitram, Court of Appeal 83/58.
Section 94.

O'Donovans: If there were any ecquitable obliga~
tions on part of deceased which Plaintiffs
could enforce in respect of the estate there is
automatically a trust. If he was entitled to
deduct expenses of management and to account
for proceeds of sale Court need go no further.
This means he was a trustee. Words "which
shall be due" deliberately chosen so as to in-
clude any adjustment on original debt of Shs.
11,000 which had to b~ made by reason of re-
ceipt of income and expenditure on outgoings.
It would have been simple if they were intend-
ed to refer only to original debt without in-
creasing or diminishing it - "to deduct debt".
The words by themselves unrelated to circum-
stances could conceivably apply to a large

of debts. Court is entitled to look
at circumstances and subsegquent conduct. In
agreeing accounts Plaintiffs have been debited
with exzpensesg and credited with proceeds. As
soon as Court decidsg the words include marage-—
went expenses that is end of argument. Balance
t0 be struck at stage when sale completed. No
transfer to Purcheser yet. Liability would
arise on 18.1.56 when cause of action accrued.

In the Supreme
Court of Kenya

No.6

Court Notes
26th November
1959

continued
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Cross-
examination

24 .

Ruling. In my opinion there is a lztent ambig-
uity in the words “any sums which shall be due"
within the meaning of section 93 of the Indian
Evidence Act. The construction of this phrase
is neceggary in order to declde whether there

is a trust. I rule that extrinsic evidence of
facts which would show the meaning ig admiss-
able.

PLAINTIFFS ILVIDENCE

No.7
CECILE KYRIAZIS

P.W.1. CECILE KYRIAZIS - Christian, sworn:

Examined Kean. I was formerly the wife of
Christos Galanos, deceased. I am now married.
This agreement of 12.11.55 was drawan up by Mr.
Allin. He was acting for Mr. Galanos. I had
no separate legal representative nor other mem-
bers of my family. The only means my mother
had previous to the sale was the coffee farm.
Having sold the estate to my husband she was
completely without means. He decided that in
order to help her and provided she agreed %o
assume the cost of running the farm the crop
would be hers. This arrangement was made after
the sale when my husband bought the farm, I
don't think the phrase was meant 1o say that Mr.
Galanos was entitled to deduct running expenses.
It was meant to include only the money which we

owed him at the time of the sale - the £11,000/-.

We had never seen accounts. After 12th November

my husband took all decisions with regard to runn-

ing of the estate. Henry Ayoub is my brother.
(Minutes of meeting) - I did not agree at all
with my brother that we would bear the exypenses.
I expressed my view to lir.Fulbrook. M% hugband
did not take our views when he wanted to sell.
He only told us what the price would be.

Cross-examined O'Donovans: Ify husband was a

multi-millionaire. The Ayoub family had the

farm - that is all. We d4id not inbtend $o make a
gift to my millionaire husband at all. We owed
him a certain sum. It was as if he had paid us
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money. Certainly we did not intend to give my In the Supreme
husband the use of the estate as long as he Court of Kenya
liked to keep it. The estate was the property —_—
of the Ayoub family. It wag registered in the N

name of my brother-in-law. I don't know why Plaintiffs
we wanted to get rid of ¥Mr. Hurley. I don't
know where he is now. I don't know if he is
still my brother-in-law. My sister and brother- No.7
in-law are in England. Mr. Hurley was not a

trustee. He was proprietor. It was our ILstate Cecile Kyriazis
but he was proprietor. When Galanos took over 26th November
the esgtate it was hie. We made & business 1959
arrangement. We trusted my husband as a busi~ Cross=-

negs man to sell the estate for us. We trusted examination
him to manage it properly. He knew about these continued
things. It was his. He d4id what he wanted.

We owed him money. I am not being

The arrangement with my mother was not written,

it was verval. I don't remember when it was

made. I was present. Iy brother was in Eng-

land, My mother, my husband and I were present.

I think it was after he re-—-entered. I consult-

ed Mr, O'Beirne. I told him of this arrange-

ment. The arrangement was that my mother for

one year - 1956 ~ was to receive the proceeds of

the coffee crop on condition that she assumed

the expenses of producing the coffee. My

brother was in Ingland. She had no means. I

only saw my brother when my husband died. I

only told my brother of this after he had seen

the Trust Officer and we discussed the matter.

The expenditure might have been more than the

proceedg. That is the way he tried to help. We

have seen no accounts. I did not see accounts

for myself. I haven't notified the banks that

the accounts were wrong. My mother rebresented

the whole family. We have never had accounts

separate. On 23rd July 1957 my brother did not

know of this arrangement. Why should I tell Mr.

Fulbrook? Why should he be concerned? I did

not tell Mr. Holder. Why should I tell him?

Evidence

Re-examined: When we entered into this agree- Re-examination
ment it was a legal agreement. There was no

other legal agrecement. I knew it was wrong for

him to hold the estate as trustee. I mean NMr.

Galanos.

Close of case for Plaintiff.
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No.8
COURT NOTES

Ot*Donovens Cage for Plaintiff stands or falls

on the construction that the words "which shall

be due" are limited to the aforesaid debt of
£11,000. Does violence %o language. Tenge
is wrong if it relates to an ascertained amount
already due and recited in the agreement.

Recital 3 -~ Conveyance would have said "afore-

said debt" because if Kean's argument is that 10
it can't be increased or decreased even by

interest. I almost say there is no ambiguity.

1. It is known by the transfer Galanos became
registered proprietor from Hurley.

2. We know Hurley was a trustee from recital
1l in agreement. Rent claimed under a lease
by Hurley to Zagoritis.

Recital 2 - £15,000 in transfer isa pure fiction.

Not paid. Never becomes due. Debt of

£11,000 not set off againet purchase price. It 20
has to be deducted when sale effected. It re-

mains a debit subject to any adjustment arising

out of management. Deceased did not release

any part of £11,000, Deceased takes transfer,
without paying a penny, from a trustee.”

Agreement reveals full knowledge of eqguities
outstanding against title. Even if he did not

know of equities he ig bound as volunteer,

therefore he must take as a trustee. No pre-
sumption of advancement in favour of Galanos, 30
therefore there is a resulting trust unless

parties make it plain in agreement that there

1s to be no resulting trust. It arises from

law from circumstances of payment and fact

that transferor was a trustee. All parties
say is, Galanogs took estate for nothing. We
are beneficial owners, we owe £11,000. He

will adjust his accounts between us when estate

is sold. Nothing inconsistent with resulting

trust. Galanos may become a beneficlary to 40
some extent. Debt remaine alive. If Galanos

sold estate for £1000 the debt will still be

due to him. Clear that parties accepted

that position.
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(a) Interview on 23.7.57 - Henry Ayoub admits In the Supreme
Plaintiffs liable for expenditure and entitled Court of Kenya

to profits.
(b) TLetter of Mr. O'Beirne 8.4.58. He is say- No.8

ing that because deceased acting not as trustee Court Notes

should act, he is personally liable. Arrange-

ment alleged altered basis on which accounts %ggg November
drawn up. Letter 9th April correctly con- continued
strues agreement. Original amount adjusted

by crediting receipts and debiting outgoings.
Letter 20th March, 1959. No mention of agree-~
ment with Mr.Ayoub.

Letter 28.4.59 -~ "My clients' property".

Letter lst May -~ "Volte face" in letter 24.6.59.

. Hurley being trustee this was & trust.

. No payment.

. Notice of outstanding eguities.

4, No exclusion of resulting trust in~agrée-
ment. Financial arrangement consistent with
continuing trust. Any other construction
leads to remarkable result.

1
2
3

(a) Bad drafting.

(b) TFamily in financial difficulties, gave up
beneficial interest to make a present to a
multi-millionaire to keep as long as he liked
and to make what profits he liked. No obliga-
tion to manage estate. No court could inter-
fere if he uprooted all the coffee. He could
lease at peppercorn rent to Tongoni Plantations
or other company.

(c) He could keep estate without selling.

Obvious embarrassment about using word "trust".
This vague phrase "sums which shall be due"
used. Conceslment difficult. Illegality -
Defendants do not raise any defence of illegal-
ity. Unbecoming a bank and advocates to do so.
Defendants were assgsured by 41llin that interest
of Ayoub family disclosed to Land Control Board.
They accept this assurance here at cost of ad-
verse finding. Illegality would be in obtain~
ing consent of Land Control Zoard to transfer
what is fictitious. We would be deprived of
costs. P.Rs. in pari delicto with deceased.
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27th November
1959

28'

Nothing on record to show obvious illegality.
I call no evidence.

Letter 30.,9.57 and 18.11.57.

(2) TWot admitted as received. It is admitted
they were posted.

Adjourned to 27.11.59.
B.R.Miles, J.
27.11.59.

Mrs. Kean: I ask leave o correct para.3 of
plaint by substituting "had been" for "were
beneficially entitled".

No objection by Of'Donovan.
Order: Amendment as prayed.

Mrs. Kean: I apply for issues to be changed
and defence properly amended. The case for
Plaintiffs was never that the relationship of
trusteeship existed. Defence was agreement
and estoppel. Basis of trial completely chang-
ed. I may have injured my case. If defence
had been that they were entitled as trustees to
make the deductions they would heave to show
they acted reasonably. Order VI rule (2).

Court still has power under Order XIV rule 5(1)
to amend issues. I ask issues to be struck
out and for pleadings to be amended.

O'Donovan Q.C. Mrs. Kean and I reached agree-~
ment yesterday that if defendants were trustees
the action failed and if it wexre not the action
succeeded. I do not release my frienéd from

that agreement - not wnfair. This 1s an agree-
ment on what are certain automatic consequences.

Order XIV rule (1)(5). Examination of parties
or advocates. Trust ie not a legal but an
equitable relationship. Construction of agree-
ment of 12.11.55 is one which does arise on
pleadings. It would have been sufficient if

only second issue framed. My case is that under
that agreement the expense wag deductible because
defendants were trustees. Defence does expressly
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raise issue as to neaning of agreement. Far In the Suprene
00 late to resile from 2 position in which Court of Kenya
Mrs. Kean fully concurred. She ig driven to

neeting argument that plaint disclosed no No.8

cause of action. &ny czct by a trustee falling

short of standard required is a breach of trust.

Order VI rule 2 - nobody can raise breach of g?%itNgszgﬁer
trust unless pleecded. Para.528 - Halsbury 1959

Vol.33. Plaintiff cannot raise into further continued
igsue. Trial should not be as to whether

trustees have acted properly. Case hag pro-

ceeded on only issue relevant on pleadings.

Kean: I do not want to address Court further.
Kgreement was on basis of first two issues to
which I objected.

Court: In my view on the pleadings the issue
as to the congtruction of the agreement of
12.11.55 is clearly raised. The only issue
which arises in this case is whether the agree-
ment creates the relationship of trustee and be
cestul que ‘trust. I see no necessity for
amending the ilssues.

Kean: 1. It is submitted by Defendant that
this 1s 2 voluntary transfer znd therefore a
resulting trust unless excluded by parties I
subnit transaction, transfer and agreement is
in fact a sale for consideration. Payment is
postponed.

Sale defined Sec.56 Indian Transfer of Property
det.

Object was to make agreement not contrary ‘o
Land Control Ordinance. What was approved was
prior interest of Ayoub family. Allin could
have drawn a proper trust deed. Under agree-
ment only legal right was to receive money and
amount and time payable fixed. If this a
trust instrument Galanos could keep not only
estate but proceeds of sale. If trust it is
illegal. Ayoub would not enforce an illegal
trust. Ayoubs prepared to trust Galanos but
not in any legally binding arrangement.

Civ. Appeal 78/56 - Sargent v. Tisdale-Jones p.d
cesioessD.20, Only thing here intended to be
enforceable was that money would become due.
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Parties knew they could not enter into relation-

ship of trustee and beneficiary which would be

illegal. Presunption of legality is very

strong. Woodroffe Oth edition, page 825; 836.

No intention to make gift. Sale subject to

price payable at a future date. Interest of

Ayoub family discloged to DLand Control Board was

prior interest under Hurley agreenent.

Para.2 of agrcement "sum due". Debitor and

creditor. 10

Para.l refers to debtor and creditor arrangement.

My case is that any debts that shall be owing

Galanos entitled to deduct. Court not called

on to decide what sums are to be deducted under

this agreement. It could easily have been

drafted to make cleer that Galanos entitled to

deduct running expenses of estate. "ir.Galanos

shall pay". Not settled that a voluntary con~-

veyance implies resulting trust.

Snell 23rd edition 129. 20

Submitted trust arises because Galanos
k¥new Hurley held property as trusiee. Snell
page 137. Hurley was legal owner. Property
transferred to Galanos in consideration of
price., Thereon ceased to be trust property.
Property not transferred in breach of trust.

Legal and beneficilal interest vested in Galanos
who became legal and beneficial ovmer.

Letter 20.3.59 -~ Parties could have reguired

Galanos, if trustee, to hand over property. 30
If Galanos a complete stranger it might be said

he could commit waste ctc. This was a family
arrangement . llany cases not intended to

create legal relations. Thie document intend-

ed to protect their rights - would prevent them

from getting anything. Court asked to presume
agreement drawn this way to get round law. No
presumption of trust.

Correspondence and Minutes -~ whole attitude
taken by Defendants based on trusteeship. 4.0

Letter 8.8.57.
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Minutes 23.7.57 (e) "First charge".

Words can mean (1) £11,000 referred to in
recital, or (2) Galanos entitled to deduct debts
due. Holder said other family accounts. Words
connot meen running expenses and profits.

Letter 27.1.59 — one of dubties of trustee o

keep beneficiaries informed. It is not contend-

ed that relationship arises by reason of being
unpaid vendors.

Q'Donovan: Even on a resale it is not the pur-
chase price which is to be paid. Said that if
Galanos aliowed to deduct managerialexpenses he
must be a trustee. Vhere in agreement can it
be said that Plaintiffs were entitled to ask for
account of profits of estate.

See para.Z2. If trustee no agreement need have
been made. Alternatively trust deed would have
been drawn up. In calculation purchasing price
debt due was to be deducted. Sec.54.

Plaintiffs only entitled to sums - not estate.

Copy of agreement of 12.11.57 put in by consent
as Exhibit 4.

CoAnVu B-Ro T‘JIilev‘37 Jo
27.11.59.

Owing to illness delivery of judgment has had to
be deferred.

28.1.60.

Judgment delivered in presence of -
¥Mrs. Kean for Plaintiffs.

Shaylor for Defendants.
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No. 8
J UDGMENT

IN HER MAJESTY'S SUPREME COURT OF KEIYA
AT NATROBI

CIVIL CASE NO0.1185 of 1959

1. MARIE AYOUB

2. CECILE GALANOS

3. ANGELA HURLEY

4. HENRY AYOQUB e Plaintiffs

versus

STANDARD BANK 07 S. AFRICA LTD.

and WILLIAM P. HOLDER as

EXECUTORS OF THT ESTATE OF -
CHRISTOS GALANOS - deceased ... Defendants

J UDGMENT

This is a claim for a declaration. The
Defendants are the executors of Christos Galanos,
deceased, who died on the 29th June, 1957. The
Plaintiffs are members of one family the second
Plaintiff being the widow of Christos Galanos.

By a Transfer dated the 1llth November, 1955,
the land thereon described, which for the purpose
of this case is known as the Crannurst Egtate,
was transferred from one Leslie Norman Hurley to
the said Christos Galanos. The consideration
for the transfer was expressed to be the sum of
Shs.300,000/~. It is clear that this sum was
never in fact paid or intended to be paid.

On 12th November, 1955, that is to say on
the following day, the Plaintiffs entered into an
agreement with lxr. Galanos the material provisions
of which are as follows:- WHEREAS

(1) An Estate known as Cranhurst Estate (herein-
after referred to as "the Estate") and being
Land Reference Number 7532 S.W. of Thika
Township in the said Colony of Kenya was pur-—
chased by thes Ayoub Family and registered in
the name of the Husband of the party 8T the
fourth part namely Leslie Norman Hurley.
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(3)

(4)

33.

The Land Control 3oard has refused to allow
the Ayoub Family to have the farm registered
in their names and Mr. Galanos has agreed to
take over the farm and have the same regls-
tered in his nane.

At the date of this Agreement there is due

to Mr.Galanos or Tongoni Plantations Limited
a sum of approximately Eleven thousand

pounds . Although the transfer of the

Egtate from the sald Leslie Norman Hurley to
Mr. Galanos is being registered the total
purchase money 1s not being pald as Mr.Galan-
og hereby admits notwithstanding a full re~
ceipt having been given in the formal trans-
fer of the IZstate from the sald TLeslie Norman
Hurley to Mr. Galanos.

The Ayoub Pamily and each of them hereby de-
clares that they are entitled to one guarter
each of the benefit of any sums which may be-~
come payable under this agreement

NOW IT IS HEREBY AGREED AND DECLARED as
follows &~

L. Mr. Galanos shall pay to the Ayoub Family
a sum which shall represent the differ-~
ence between the sale price of the Estate
and any sums which shall be due to either
Mr. Galanos personally or to Tongoni Plan-
tationsLimited such sum to be paid within
seven days of the completion of a sale.

2. Pending a sale the Ayoub Family and each
of them hereby agree that they will not
take any action whatsoever to recover the
sum due under this Agreement.

3. In the event of the death of Mr. Galanos
before a sale of the Estate Mr. Galanos
hereby directs that his Executors shall not
sell the farm unless the price is agreed by
the Ayoub Family and each of them and there-
after account to the Ayoub Family in accord-
ance with the terms hereinbefore stated.

In January 1956 one C.D. Zagoritis, to whom the

Cranhurst Estate had been leased on 1llth May, 1954,
by L. W, Hurley previously mentioned, instituted
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proceedings possibly with another person claim~
ing, inter alia, damages for wrongful disposs-
ession against Galanos. In those proceedings
Galanos counterclaimed damages for various§™ ™
breaches of covenant. This action was ulti-
mately settled by the Defendant as the result
of legal advice by the payment of Shs.133,000/-
and costs to the Plaintiff Zagoritis on the
15th August, 1958.

The estate was sold by the DNefendants for 10
the sum of Sh.700,000/- on the 5%th March,1957.
This sum was payable as to Sh.100,000/- on the
signing of the agreement and the balance by
six equal yearly instalments of Sh.100,000/-,
payable on the lst day of March in each year.

The Defendants claim to be entitled to
deduct from the proceeds of sale all sums paid
to Zagoritis under the settlement and the
Plaintiffs now claim a declaration that they
are not entitled to do so. 20

By way of preliminary objection at the
commencement of the hearing Mr. O'Donovan,
for the Defendants, contended that the Plaint
disclosed no cause of action. His argument
in substance was that the Plaint disclosed
that the Defendants were trustees and since
no misconduct or breach of trust was alleged
the Defendants were prima facie entitled on
the face of the Plaint to make the deduction
in question. 30

I took the view that it was argnable
that the agreement might be constructed as an
agreement for sale and that if so the conse-
guence would be that the Defendants would not
be entitled to deduct the sums in question.
Order VI rule 29 only requires a Plaint to dis-
close a '"reasonable", that is to say an argu-
able cause of action and I therefore over-
ruled the objection.

I then framed issues as follows : 40
(1) ‘'"whether the Defendants are trustees and

entitled in the capacity to deduct sum
involved in Civil Cace Nc¢.99 of 1956,
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(2% If not whether they are entitled to dsduct
the said sum under ths agreeront of 12th
Tovember, 1955%.

Mrs. Kean objected to the first issue on the
ground +that there was no plea in the defence
that the Defendants were btrustees and that the
only defences pleaded were -

(1) an express agreement by the Plaintiffs that
they would be liable for the sums in ques-
tion, and -

(2) estoppel, both of which were abandoned at the
hearing.

It seemed to me that parsgraph 2 of the defence
raised the question of the construction of the
agreement which is a matter of law, and the
Defendants were entitled at the trial to make
legal submission on the point. It is obvious
that the construction of this agreement was the
essence of this case.

After the conclusion of the evidence it was
agreed by Counsel on both sides that the point
for decision was whether the agreement taken with
the transfer constitute a trust with the conse-
quence that if Galanos did hold as a trustee the
Plaintiffs were not entitled to the declaration,
while if he did not the Plaintiffs would be en-
titled to the declaration.

This was in my view clearly the right
approach to the case since if the deceased Gal~
anocs wasg a trustee no breaches of trust or
negligence wag alleged in the plaint as regquired
by Order VI rule 2. Moreover as stated in Hals-
bury's Laws of Zngland (2nd Edition) Vol.33 page
304 (parz.528) : "4 mere error of judgment does
not in itself constitute a breach of trust; and
a trustee is presumed %o have dealt honestly and
properly with the trust estate until the contrary
is shown'.

I now come to the queghion of construction.
Mr. O'Donovan's first point was that if the only
sum to be deducted from the proceeds of sale was
the sum of £11,000 mentioned in recital (3), the
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use of the words in paragraph 1 of the agreement
"any sums which shall be due to either Mr. Gal-
anos personally or to Tongoni Plantations
Limited" were hopelessly inapt. The tense was
wrong being future instead of past. It would
have been perfectly simple to have said "the
aforesaid debt" or words to that effect. I
would observe here that the agreement was draft-
ed by the late lr. B. Allin, an advocate.
Lawyers are of course not infallible in these
matters but I think there is considerable

force in Mr. O'Donovan's argument.

Mrs. Kean says that she does not contend
that these words are confined to the original
debt of £11,000, but that they refer to other
debts which might be due. In my opinion the
words mean that the sum of £11,000 is not set
off against the purchase price but remains a
debit subject to any adjustment arising out of
the management of the estate by Galanos.

Mrs. Kean contends that this agreement
amounts to an agreement of sale by virtue of
Sec.54 of the Indian Transfer of Property Act
which defines sale as "a ftransfer of ownership
in exchange for a price or promised part-paid
and part-promised.

This argument might have been sound had
the agreement imposed a definite obligation™
on Galanos to sell the estate at some specified
time, but so far as I can see there was no
obligation on him to sell it at all if he did
not wish to do so.

The position seems to me to be this. It is
clear from recital (1) in the agreement that
Hurley was in fact a trustee. Galanos purchas-
ed from a person whom he knows to be a trustee.
He acquired thc estate without payment and with
knowledge of the outstanding equities. ZEven if
there were a payment Galanos had knowledge of
the outstanding equities. There is nothing in
the agreement to exclude a resulting trust and
the arrangement was connected with such a trust.
Any other construction would have the conse-~
quences which could never have bheen intended by
the parties, least of all by the Plaintiffs.

It would mean that the Plaintiffs, whose only

10

20

30

40



10

20

30

40

37.

assget was this estabte were in effect making In the Supreme
a present of it to Galaznos who was, according Court of Kenya
to the evidence, a multi-millionaire. He ———————
could keep it as long as he wisghed without No.9

any obligation on his part to manage it pro-
perly. No court could interfere whatever

acts of waste he committed. He could have %ggﬁmgzzuary
let the estate at a peppercorn rent to Ton- 1960

gonl Plantations Limited or to any other cont inued
person.,

That this was the view of the Plaintiffs
themselves is plain from the correspondence.
In a letter dated 8th April 1958, Mr. D.P.
O'Beirne, who was then acting for the Plain-
tiffs, claims that because the deceased was
acting from some indirect motive in dis-
possessing Mr. Zagoritis, the Plaintiffs can-
not accept responsibility. The inference
from this is that if he had acted in the in-
terests of the estate they would have done so,
In his letter of 9th April 1958, Mr.O'Beirne
says "In addition, the deceased received the
proceeds of the 1956 coffee crop, Sh.$2473/66
together with the sum of Shs.10,000/- being a
proportion of interest on the purchase price
of the property. At the date of the de-
ceased's death my clients were indebted to
the deceased to the extent of a lcocan from the
deceased and the running expenses of the ™~
Estate since 12th November, 1957". A sinmilar
argument is put forward by Mr. O'Beirmne in a
letter dated 20th March, 1959. This con-
struction of the agreement is precisely that
contested for by Mr. O'Donovan and in my
opinion the correct one.

Finally in his letter of 28th April,1959,
Mr. O'Beirne refers to "my client's property"
it was not until there was a change of advo-
cates that there was what Mr. O'Donovan des-
cribed as a "Volte face" in the Plaintiffs?
attitude. I hold accordingly, that the De-
fendants are ftrustees and are entitled to
make the deductions which they claim. Mrs.
Kean points out that if the relationship be-
tween Galanos and the Plaintiffs was that of
trustee and beneficiary the transaction was
illegal since the consent of +the Land Control
Board which would be required under the Land
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Control Ordinance would have been obtained to a
transfer which was in fact fictitious. (See
Sec.7 (1)(b) of the Land Control Ordinance Cap.
150). There would also have been a contraven-
tion of Sections 88 (1) of the Crown Lands Ordi-
nance Cap.l55. Ag pointed out in the commen-
tary to Section 114 of the Indisn Evidence Act
(Woodroffe 9th Edn. page 836) the presumpbtion
that parties intend to act legally is stirong.
The learned author states: "a conspicuous exam-~
ple of this presumption exists in the rule that
when an instrument is susceptible of two con-
flicting probable constructions the court will
adopt that which is most consistent with good
faith and will hold that such construction was
intended by the parties®.

Mr. O'Donovan dealt with the gquestion of
illegality with some delicacy, no doubt because
this has not been pleaded. A court will not,
however, assist a party to enforce an illegal
contract whether illegality has been raised as
defence or not.

To what extent the transaction was disclos~
ed to the appropriate authorities I do™not know,
but there is nothing to indicate that the con-
sents required by Section 7(1)(b) of the ILand
Control Ordinance and Section 88(1l) of the
Crown Lands Ordinance to the Land being acguir-
ed by Galanos on behalf of anocther person have
been obtained. It would, therefore, appear
that if the instrument of 12th November 1955
created a trust the transaction was illegal. It
is not necessary, however, for me to decide the
case on that ground, and I do not do so, since
it is conceded that if the instrument does
amount to a trust the Plaintiffs are not entitl-
ed to the declaration claimed for that reason
alone,

Since I have construed the instrument of
12th November 1955 to create a trust the action
fails and there will be judgment for the Defen-
dant . I will hear argument as to costs.

B. R. Miles,
Judge.
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28th January, 1960

Shaylor: I submit case suitable for two
Counsel. Complicated guestions of law and
construction. To be taxed inter parties.
In r2 Grimthorps's (Baron) Will Trusts
(1958) 1 A11.%.R.765. All costs reasonably
incurred. Paysble out of estate, i.e. pro-~
ceeds of sale of estate.

Mrs. Kean. I submit no costs allowable.
Pleading and correspondence. At no time
trust suggested. Litigation necessary on
ground of estoppel suggestion. No objection
t0 costs out of general estate. Sued as
executors.

2. Only difficulty arose out of result of un-
satisfactory state of defence. Proper case
for disallowing costs of preliminary objection
or other issues. Half costs only.

Shaylors Plaintiffs have maintained this not
a trust. Mr., Kean in effect asking for costs

against Defendants personally. Held to be
trustees. If no trust only party and party
costs, Trustees not covered if costs out of
estate. Position complicated by Plaint.
Estate of Galanos should not suffer.

"All such expenses as put to" - Sec.31(2)
Trustee Ordinance. Follows English Act.
CRDER:

I consider that costs should be awarded on
the footing that Defendants are trustees; any
other order would involve a penalisation. The
order will be that the Defendants are entitled
to be paid out of proceeds of sale of Cran-
hurgst BEstate all costs and expenses properly
incurred. '

(re Grimthorpe‘'s (Baron) Will Trust (1958) 1
ALL E.,R. 765)

I consider that this case was of sufficient
complexity to warrant the employment of Queen's
Counsel and I certify accordingly.

B.R.Miles
Judge .

28th January, 1960.
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No.lO
DECREE

IN HER MAJESTY'S SUPREHE COURT OF KENYA
AT NATROBI ,

CIVIL CASE W0.1185 of 1959.

MARIE AYOUB

CECILE KYRIAZIS (formerly GALANOS)

ANGELA MARY HURLEY

HENRY ANTOINE AYOQUB Plaintiffs.

vergus

STANDARD BANK OF SOUTH AFRICA
LIMITED and WILLIAM P. HOLDER
as EXECUTORS OF THE ESTATE OF
CHRISTOS GALANOS Deceased Defendants.

DECRERZS

CLAIM FOR:~-

(a) A Declaration thot the Defendants
are not entitled to deduct any of
the monies relating to the settle-~
ment of Supreme Court Civil Case
¥o.39 of 1956 or any of the cogts
thereon and/or in connection there-
withh from the said proceeds of sale.

(b) Costs.

THIS SUIT coming on the 25th, 25th and
27th days of November, 1959, for hearing and
on the 28th day of January, 1960, for Judgment
before The Honourable Mr. Justice B.R. Miles
in the presence of Counsel fcr the Plaintiffs
and Counsel for the Defendauts IT IS
ORDERED s~

(1) That the Plaintiffs' suit be dis-
missed.

(2) That the Plaintiffs do pay to the
Defendants all costs and expenses
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properly incurred by the Defendants In the Supreme
to be taxed and certified by the Court of Kenya
Taxing Master of this Court and 9o ———
be paid out of the proceeds of sale Ko.10
of Cranhurst Eshate. *
. Decree
(3) "ot vhe Plaintiffs do pay to the s
Dedendants the costs of a Gueen's iggg Jenuary
C)lfSDL 0o be tax«d and certified .
by the Texing lastar. continued
10 ”IVEN under my hand and the sexl of the
Court a3 Nairobi this 28%h day of January,
1960,
ISBUED at Nairebl this 8th day of April,
1960.
(Sgd) P. HEIM
DEPUTY REGISTRAR
SUPREME COURT OF KENYA
No.ll No.ll
KOTICE OF APPEAL Notice of Appeal
9th February
IN HER MAJZSTY'S SUPREME COURT OF KENYA 1960
20 AT NAIROBI

CIVIL CaSE N0.1185 of 1959

’.[AP TE .L-& rOT D
CECILE KYTTAZIS (formerly CALANOS)
b “TG.JL“ ;Lﬂ._ - -l " PL—-‘V

HENRY ANT IJE LYQUSR Flaintiffs
versus
STANDARD BAN OF SOUTH AFRICA
LIMITED ana WILLIAM P.HOLDER
ag EXLCUTORS (OF THE ESTATE QF
30 CHRISTOS TLALANQOS dec'd. Defendants

NOTICE OF APPEAL

TAKE NOTICE that MARIE AYQUR, CECILE KYRIA-
ZIS (formerly GALANOS), ANGELA M RY HURLEY and
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HJENRY ANTOINE AYOUB Dbeing dissatiefied with the
decision of the Honourable, Mr.Justice Miles
given herein at Maircbi on the 28%h doy of Janu-
ary 1960, intend to Appsal to Her Majesty's
Court of ALppeal for Eastern Lfrica against the
whole of the said decision.

DATED at Nairobi this ¢th day of Pebruery
1960.

Sd. L. Xean
for SIRLLY & KEAN 10
ADVOCATES FOR THE PLAINTIFFS
(Intended 4Lppellants)

To, The Regigtrar,
Supreme Court,
Nairobi.

and to, Hessrs.Buckley,Hollistsr & Co.,
Advocateg for the Defendants
Intended Respondents)
New Stanley House,
York Street, 20
Nairobi.

Bt o . g i i Pt oy i s St

The address for service of the Appellants is:
care of Mesgsrs. Sirley & Kean, Advocates,
Princes' House,
Government Road, P.0.Box 5018,
Neirobi.
NOTE:
A Respondent served with this notice is re-
quired within fourteen days after such service
to file in these proceedings and serve on the 30
Appellants 2 notice of his address for service
for the purposes of the intended appeal, and
within a further fourteen days to serve a copy
thereof on every other Respcndent named in this
notice who has filed notice of an address for
service. In the event of non-compliance, the
Appellants may proceed ex varte.

Filed the 9th day of February 1960.

3d. P. HEIM
DEPTTY REGLSTRAR 40
SUPREME COULT OF ELNYa
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No.l2 In the Court

: of appeal for
QRDEER Eastern Africa

IN HER MAJESTY'S COURT OF LPPELL FOR EASTERN
APRICA AT NAIROBI No.l2

GIVIL APPLICATION NO.56 of 1960

{

Order

) , 6th April 1960
Ir the matter of an Intended Appeal: P 9

BRETWERN
MADTE AVOUR )
CECILE KYRIAZIS (formerly GALANOS))
!, Y X ey A
ANGELL MoPY HURLEY }
HENRY ANTOINZE AYOUB ) Apmnellants
versus

STANDARD BANK OF SOUTE AFRICA )
LINITED and WILLIAM P. HOLDER )
ag DXECUTORS OF THD E3TATE OF )
CHRISTOS GALLIOS deceased ) Respondents
(Intended appzsl from a Judgment of the Supreme
Court of Kenya a% Nairobi (Mr.Justice Miles)
the Judgment being given on the 23th day of
January, 1960, in Civil Case Number 1185 of
1959).

Between
MARIZT AYOQUB

)
CECILE XYRILZIS (formerly GALANOS))
ANGEL., MARY HURLEY %

HENRY ATTOINE AYCUB Plaintiffe
versus

STANDARD BANK OF SOUTH AFRICA )

LIMITED and WILLI.I P. HOLDER

as EXRECUTORS CF Trn LE3TATE OF ~

CHRISTOS GALAKQOS deceased ) Defendants

Irn Chambers on the 6th day of april,l960.

Befeore the Honourable Mr.Justice Forbes - Vice
President.
CRDITR

UPON reading fhe motion paper filed by the
Livocate for the 4pplicant herein esnd letter No.
8/11546 dated 5th April, 1960, from the Advo-
catez for the Respondents addressed to the icting
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44,

%e istrar of the Court: in pursuance of Hule 9
)

(a) of the Rules of the Court THIS COURT DOTL

ORDER the time for lodging the intended appeal
be extended by six weekz from the 6th day of
April, 1560 and thet the costs of the applica-~

tion abide the result of the inbtended appeal.
DATED at Nairobi this 6th day of April, 1¢60.
(sd) M.D. DESAI

ACTING REGISTR&R
H,M,COURT OF APPEAL FOR BASTERN AFRICa

Issued at Naoirobi this 17th day of ¥ey, 1960.

No.,l1l3
MEMORAIIDUNM OF APPEAL
II1 HER MAJESTY'S COURT OF APPFAL FOR EASTERN
ATFRICA

CIVIL APPEAL 70,33 of 13960
BETWEEN

MARIE AYOUB
CECILE KYRIAZIS (formerly GALANOS)
ANGELA MARY HURLEY
HENRY ANTOINE AYOUB
versus
STANDARD BANK OF SOUTH AFRICL )
LIMITED and WILLIAM P. HOLDER
as EXECUTORS OF THE ESTATE OF

N N

CHRISTOS GALANOS deceased ) Respondents

(Appeal from a Judgment of the Supreme Court of
Kenya at Nairobi %ﬂr. Justice Miles) dated
28th day of January 1960)

- 11 -
HER MAJESTY'S SUPRENI COURT
CIVIL CASE No.lL185 of 1959
BETWEER

MARIE AYOUB )

CECILE KYRIAZIS (formerly GALANOS))

ANGELA MARY HURLEY )

HINRY ANTOINE AYOUB )

-~ and -

STANDARD BANK OF SOUTH AFRICA

LIMITED and WILLIAM ¥, HOLDER

as EXECUTORS OF THE ESTATZ QF

CHRISTOS GALANOS deceased

Piaintiffs

S e S

MEMORANDUM OF APPELL
MARIE AYQUB, CECILE KYRIALZIS (formerly GALANOS)

Defendants)
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ANGELL MARY HURLEY and HENRY ANTOINE AYOUB In the Court
the appellsants above aamea appeal to HER of appeal for
TAJESTY'S COURT OF »PPEAL FOR BASTERN Bastern Africa
AFRICA against the whole of the decision

above mantioned on the following grounds, No.13
namely 3 '

. NI the lesrned B Memorandum of
L T the lcarned Trial dJuige erred in Appeal

framing the issue reading "dhetner the 17+h May 1960
Defendants ure Trustees and entitled in continued

that capacity to deduct the sums involved

in the settlement of Civil Case Number 99

of 1956" such issne not having been rals-

ed on the pleadings.

2. In the alternative that the learned
Trial Judge errel in framing the sz2id issue
without the Defcnce being properly amended
and an adjournnment granted to the Appell-
anta.

3. AT the learned Trial Judge erred in
not acceding to the Appellants application
that the said ilssue be gtruck out and tha
the pleadings be properly amended.

4, THAT the learned Trial Judge erred in
ruling that exlrinsic evidence was admiss-
anle to explain the agreement of the 12th
Novembar 1955,

5. THAT the learned Trial Judge erred 1a
ruling that there was a latent umbléult
the words "any sums which shall be due’.

6. THAT the learned Trial Judge erred in
holding that the ccunstructicn of such phrage
was necessary in order to decide whether
there was a Trush.

7. THLT the learmed Trial Judge erred in
referring to the correspondence to inter-
pret the sald ogreement of the 12+th Novem-
ber 1955 despite the learned Judge's rul-
ing to the elfect that extrinsic evidence
vas admissable only to show the meaning of
the said phrase.

&, THAT the learned Trial Judge erred in
construing the meaning of the said phrase
set out in paragraph 5 hereof as meaning
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46.

that the sum of £11,000 is not set off against
the purchase price but remained a debit sub-
ject to any adjustment arising out of the man-
agement of the Estate by Galanoe.

9. THAT the learned Trial Judge erred in
holding ‘that the said agreement of the 12th
November 1955 was not an agreemcnt for sale.

10. THAT the learned Trial Judge erred in
holding that because the said Galanos pur-~
chagsed from a person whom he knew to be a
Trustee with knowledge of the oubstanding
equitiesg the said Galanos took as Trustee.

11. THAT the learned Trial Judge erred in
not giving effect to the presumption of
legality.

12, THAT the learned Trial Judge erred in
holding that it was the view of the .ppell-
ants from the said correspondence that the
said Galanos wag a Trusteec.

13. THAT the learned Trial Judge mis-
directed himeelf in stating that 1t was not
until there wae 5 change of advocates that
the appellants' attitude as o the position
of the said Galanos relating to the said
Egtate changed.

14, 'THAT the learned Trial Judge erred in
failing to consider that because of the re-
lationship between the said Galanos and the
second Appellant the Appellants were prepar-
ed to rely on the good faith of the said
Galanos without the imposition of a Trust
enforceable in 2 Court of Equity.

15, THLT the learned Tricl Judge failed to
give any or any adequate weight to the fact
that the said agreement of the 12th Hovember
1955 having been drafted by an Ldvocatbe
could have been clearly drawn in the form of
a Trust Instrument should this have been the
intention of the parties.

16. THAT the lsarned Trial Judge erred in
holding that the sald agreement of the 12th
November 1955 constituted a Trust or that a

10
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Trust arose in any other manner.

17. THAT the learned Trial Judge in holding
that a Trust earose not as a result of
construction of the sald agreement of the 12th
November 1%55 but aliunde went outside the
agreed issue and ocutside the pleadings.

19, THAT the lsarned Trial Judge erred in
awarding the whole costs of the suit to the
u@o”@ﬂhﬁﬂi and erred in awarding such costs
on the basis that the Respondents were en-
titled to be repaid all cos ts and ex penses
properly incurryed end that the learned Trizl
Judge erred in certifying that the case was
of sufficient coﬁplex1tj to warrant the
employnent of a Queens Counsel.

DATED at Nairobi this 17th day of May,
1960.

SIRLEY & KBEAN,
advocates for ths Appellante.

TCe
THE HONOURABLE JUDGES OF HER MAJESTY!'S
COURT OF APPLAL FOR BASTERN AFPRICA.
and to

MESSRS.BUCKLEY HOLLISTER & CO.,
advocates for the Respondents,
Nairobi.

The address for service of the Appellants
is c¢/o Siriey & ¥ean, Advocstes, Princes
House, Govcrmmenb Road, Nairobi.

FILED +his 18th day of lay 1960.

AG. REGISTR&R

In the Court
of Appeal for
Bastern Africa

No.l3

Memorandum of
Appeal

17th May 1960
continued
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No.l4
NOTES OF ARGUMENT OR O'CONNOR P.

IN HER MAJESTY'S COURT OF LPPEAL
FOR EASTERN AFRICA
AT NAIROBI.
CIVIL APPEAL No.33 of 1960

BETWEEN

~—

(1) MARIE AYOUB

(2) CECILE KYRIAZIS (formerly
GALANOS) 10

§3) LNGELA MARY HURLEY

4

)
) HENRY ANTOINZE 4YOUB ) appellants
and

STANDARD BANK OF SOUTH APRICA )
LIMITED and WILLIAM P. HCOLDER ;
as EXECUTORS OF THE ESTATE OF
CHRISTOS GALANOS, deceased ) Respondents
NOTES TAKEN BY THE HON. THE PRESIDENT - SIR 20

KENNETH O'CONNOR.

16.6.61, Coram: O'Connor,P.
Gould, ALg.V-P.
Newbold, J.4.

Gratisen, Q.C., Mrs.Kean with him, for
Appellants.

O'Donovan, KR.C., Shaylor with him, for
Respondents.

Gratiaen:
Appellants Ayoub family - lst Plaintiff 30

Mother, 2nd Plaintiff Daughter of Galanos,
third Widow of Hurley.

Cranhurst Estate - 320 acres. Property
belonged to Crown and Crown lease for 99 years
from 1/6/05.

Hurley registered as proprietor as Lessee
under the Crown on 24/11/41,
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Common ground that the property was pur-
chased with money belonging to the Ayoub family
so that Hurley held the legal estate and the
beneficial interest was in the family.

On the 11/5/54 Hurley leased the estate
for 5 years to Zagoritis, Rent 60,000/~ a year
vayable in 3 inetslments of 20,000/- at end of
Uctober, February and June each year.

Zegoritis had not paid the rent which
fell due on the 31/10/54.  4After that, on the
11/11/55 Hurler conveyed the property to
Galanos — BX.h.

Outright transfer for £15,000 and stated
to be received but admittedly was not vaid 1o
durley.

Galanogs was registered as proprietor under
the Land Control Ordinance (Cap.l50) and under
the Crown Lands Ordinance (Cap.l55).

Day after transfer to Galanos there was an
independent zgreement made between 4 Plaintiffs
and Galanos dated 12.11.55. (Record p.58).

On the 18.}.56 Galanos as proprietor to
whom the leasehold rights had passed, evicted
Zagoritis without due process of law claiming
right to do so on 2 grounds:

(1) default by Zagoritis ir last instal-
ment of rent due during Hurley's pro-
prietorship

(2) failure to maintain estate.

Galanos on the 5/3/57 sold the property to
Horn who became cosolute owrner for £35,000.
ix.2. Arrangement was that Horn was to pay and
he paid &£10,000 down and the balance at £5,000
per annum over 5 years.

29/6/57 Galanos died.

In the mean time Zagoritis had sued Gal-
anos in suit 99/55 for damages for wrongful "~
eviction and Galanos claimed demages for fail-
ure to maintain estate and wrougful removal of
articles (Record 65-92).

In the Court
of Appeal for
Bastern Africa

No.l4

Notes of
Arguoment of
O'Connor, P.
16th June 1961
continued
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After Galanos died the Resgpondents were
substituted as parties and on the 79/8,58 they
compromised Zagoritis' claim by paying hinm
133,000/~ and costs. Total expenses to Gal-
anos's estate Shs.l49,130/50.

The dispute between the parties is whether
the Respondents ag Executors are entitled 1o
claim the whole of this sum from the Plaintiff
by deducting the amount from the monies which

would be due from the Resporndenis to the avnpel- 10
lants under the Agreement of 12.11.55.
Aopellants sued for a declaration that the
sum claimed could not be properly deducted.
p.5. Plaint.
para.3. "who were beneficially entitled",
"were" was amended to "had been", i.e. till the
transfer to Galanos.
Paras.4-7T.
Para. 8.
p.T. 20
p.8. Defence.
vara. 4.
para.b. "Plaintiffs agreed with the
Defendants ......"
para. 7. estoppel.
Those defences were both abandoned at the
trial.
So far as the written defence goes it 1is
not possible (after leaving those out) to as-
certain what other defence crose. Without 30

further pleadings on the pert of the defence
issues were sought to be introduced thet we
were liable to meet this expenditure because
Galanos had only the legal egtate and as a
trustee was entitled to indemnity from us who
had the beneficial interest.

The judge should not have framed issues
introducing question of trust and if it was
sought to do this, defence should have Dbeen
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directed tc amend by pleading facts on which they In the Court
ralied to justify inference that there Was 'a of Lppeal for
trust. Judge said only a question of law. But ZEastern Africa
the inference of law must depend on pleaded and
proved facts sc that the alleged trustee should T

; . " No.l4
know the case he has to meet.

Noteg of
Argument of
T AR N Of'Connor, P.
n.22. Agroement between Counsel. 16tk June 1961

continued

This goes beyond a procedural objection.

line 15.
Thers was an eqraement and I do con-
gde that if the issues introducing the question
of a trust are to be conflncd to a pure guestion
of law on the construction of 2 documents I

could not feirly complsin of embarrassment.

H

But I do complain as a matter of fundament-
al importance of the complaint, not merely that
thege 2 documents created a trust but that inde-
rendently of them there was a resulfing trust
ariging by operaticn of law from certain circum-~
stances and that the agresnent, even if it did
not create a trust, was notb 1noonsistent with
the existence of onc. That was an alternative
and independent question outside the agreement
which should never have veen considered because
it necessarily called for a clear statement in
the pleadings of the facts which caused a re-
sulting trust independent of the trust created
by the dgreement.

p.26 * ”‘“lrk)l I{.”
27, line 9. "Whether the agreement

reatesg the rOlelonSﬂlD ol truotee and cestul
que trust .

If that were the only igsue I do not
complain,

P.105, M"after the conclusion ..eeveeeoss"

p.107. "Since I have construed the instru-

submit the judge has misconstrued the instru-~
ment which properly interpreted does not create a
trust on the agreement bebween Counsel, but
Plaintiffs are entitled to their declaration.
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In the absence of pleadings the Plaintiffs
were not entitled to rely on any other trust and
the Judge was wrong in holding in other parts of
his judgment that there was a resulting trust.

p.106. "Galanos", etc.

Judge holds on the fact that certain matt-
ers were in the knowledge of Galanos and +that
thoge facts created a resulting trust preceding
the agreement which the agreemens did not exclude.

Once it was clear that the parties were at
issue on whether the agreement created = trust
there were facts not pleaded which created a
trust.

I am entitled on these pleadings to a de-
claration unless the agreement created a
trust.

True interpretation of the docuvment.

Hurley was & trustee and had lost our con-
fidence. Disappeared. We beneficiaries were
faced with difficulties. We had failed to
secure registraticon in own name., Without
violating section 7(1)(b) of the Land Control
Ordinance and section 88(1) of the Crown Lands
Ordinence we could not get a transfer to a
trustee for us as beneficiaries. Would have
been illegal,

Only possgible legal solution.

We were indebted to Galanos - wealthy -
he wanted his money back and we wanted to get
financial benefit by legal means. We secured
transfer of absolute title to Galanos who got
legal and beneficial interest. He as absolute
owner would sell property and the purchase
price which would come to him as vendor would
be applied to pay what we owed him. He agreed
to pay the balance to us.

Without prejudice to my objection, on my
argument on the resulting trust I submit -
the judge's suggested resulting trust (p.l06).
Hurley was a trustee - if he had conveyed
absolute property to Galanos and Galanos had
knowledge we could have valued the property.
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But where a beneficiary is a consenting person
and arranged the ftransaction, the beneficiaries
could not say that they had a right to claim
the property as against the transferee.

Lewin 15th edn. p.721.

That is a cagse where there is a breach of
trust and in such a sgituation the truset is not
extinguished. There is no such doctrine where

the entire estate goes to a third party with
the consent of the beneficiary. Beneficial
interest is extinguished and cannot arise un-
less new trust created in & way recognised by
law.

To Courte It would be possible to create a
new trust by agreement dbut a resulting trust
does not arise.

The recital that the money had been re-
ceived would not preclude saying that the
purchase price had not been received.

I say there was a new Agreement which
was an agreenent between parties who stood
in 2 relationships -

(1) creditor and debtor;

(2) new owner and former beneficiaries
who could have called on him to pay
purchiage price; butbt the Agreement
substituted an obligation to pay
after sale of the property.

The correct approach of the Agreement, is if it
is capable of being construed, as creating
legally enforceable rights and obligations,
that interpretation is to be preferred to an-
other interpretation which would give rise to
an illegal and unenforceable arrangement. The
view preferred by the Jjudge led t0 an illegal-
ity prohibited by law.

2.30.
On resumption: Bench and Bar ag before.
Grotisen continues:

Resumeds

& legal result 1s to be preferred if can
be done without violence to the language.
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The other congtruction would involve a
criminal offence - giving false information in an
application - gection 46(d), section 7(1)(ec).

We got the advice of a well-known lawyer who
arafted the conveyance.

Not to be lightly assumed that there was a
contravention of the law.

Mills v. Durham (1891) 1 Ch.576. 2 inter-
pretations.

£.589. "It was suggested esevecennas
.590. 4 wide construction so as 1o make 1%
illegal ® 8 & o B v 0 0

Carnie v. Shartered Bank of India (1869)
2 P.Cl 3930

p.406. "It ig, says Sir E. Coke "{the intend-
ment that standeth that the law shall be taken."

p.58. Wothing in this creates a trust by
agreement of paritics.

Congistent with agreement by owner entering
in contract with family which had been owner but
could not legally continue as such. p.6l. Back

sheet . "Acknowledgment of Debt".
223 "Has agreed to take over the farm".
3
(4)

1. M"sums which shall be due" refer to any
sums which they in fact owed or more subsequently
followed.

Suggestion that these words were intended %o
refer to the management expenses as too much. No
question of management expenses could be in con-
templation as there was 2 lessee in possession
and no one knew he was going 1o be displaced. IT
this was a trust why is there no provisica for
paying rents and profits to Apnelilants but only
an ultimate purchase price?

If this refers to management expenses why
were they not to be deducted from rents and
profits instead of purchase price when the pro-
perty is sold?
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He does not undertake to do anything incon- In the Court
gistent with ownershiyp. of Appeal for
Eagtern Africa

v.59, clause 3. Important.

He undertakes to direct his executors to No.l4
consult us as to the purchase price after he is
dead; but not when he is alive. Why mnot HNotes of
after he was a trustee? T Lrgument of

Is it not implicit irn the arrangehment that O'Connor, P.
the Purchaser is going to get the beneficial 16th June 1961
interest? continued

Opera®tive words have nothing which create
3 trust. Recitals cannot create a trust, but
in any case are consigtent with his having the
ultimate ovanership with an arrangement that he
gets back his loen and we get the rest.

The only other point made against us by the
judge ig that there are no express words compell-
ing him to eell the property at an early date.

It was clearly an implied term that he would
gell within a reasonzble time.

If it was intended to create a trust what
would a competent conveyancer have put into the
document - management expenses, rents and pro-
fits, consultation re price on sale,

Civ.Lp0.78/56. Sargent v. Tisdale Jones

/1957 2 B.L.226,

Agreement for continuation of the trust -
continuation or creation immaterial. There can
never be an agreement to contiauve a resulting
trust. Trustee relationship only follows where
there has been a transfer in breach of trust to
a transferee with knowledge. The cnly allegation
of a new trust wiich I have to meet is a trust
springing from the document.

I have given notice of additional grounds
but I do not ask you to consider them. ZExcept for
the taint of illegality interesting points could
be raised.

It was suggested that extraneous evidence
could be admitted because of latent ambiguity.

Don't admit that there is an admission that
point is a trust; but even so this is for the
courd.
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True that at a certeoin stege we did admit
that Galanos was entitled to be credite?r with
some management expenses. That liability arose
not from the Agreement but in 194€ after Galanos
had gone into possession after evicting the
lessees.

p.23. "The only MEANS eevsoees"

.24 . Cross—examination. "The arrange-
ment was that for one year seeessso.s"

Never contemplated in Noveuber 1955.

3.20. O'Donovan:

First 3 grounds of anpeal.

Gratiaen said judge should ncet have framed
an issue whether there was a trust.

Original plaint.

P.5.

p.10. pars.3. The prima facie evidence to
be drawn from the plaint tThat on the Plaintiffs!'
own pleadings Galanos was a trustee.

The compromise was with them as personal
representatives of a deceased trustee. Plaint
seeks a declaration that Defendants are not
entitled to.

The burden of showing themselves entitled
to that declaration was on the Plaintiffs. It
was incumbent on them to prove facts which con-
stitute a breach of trust.

p.15. "I make no allegation of trustee~
ship or breach of trust".

K. applied to substitute "rad been" for
"were" at a late stage.

p.26. Mrs. Kean "I ask leave to correct..
1]

The defence does not in terms allege that
Galanos held as trustee or that the compromise
was entered into as the representatives of a
deceased trustee.

By para.2 of the defence the meaning of the
Agreement was put in issue. It was open to
prove the circumstances in which it was made.

Proviso 6 to 8.92 of Indian Evidence Act.

10
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Impossible for court to decide on meaning In the Court
and effect of Agreement without evidence of sur- of Appeal for
rounding circumctances. Eastern Africa

Cannon v. Villars (1878) & Ch.D.415. No.l4

p.419. "In construing all instruments you
nust know what the facts werel, Notesg of

Argument of

Hert v. Hart. (188L) 18 Ch.D.670., O'Connor, P.

16th June 1961

2.692. "I agree that here ....eeev...’ continued

In the present case the one vital fact waes ™7
whether Galanoz held the estate as the benefi-

cial ovmer or as a trushee.

It was open to defence to prove by ext:
evidence that Galanos was a trustee because
thaet was relevant to the construction of the
agreement .

Judge justified in framing issue as to trust.
Plaintiffes lucky not to have case dismissed
in limine.

0.14, ».(1)(5): Rule designed to cover such
a cagse as this where the igssue of trusteeship not
clearly defined on the pleadings. (Issues p.l7).

.18, line 0O.

Adjournment granted.

p.22. We agreed what the only remaining
igsue was., Announced to court by Mrs. Kean.
hdgreement reached before close of defence case.

.26, Mre. Kean applied for issues to be
changed etc. So belated, rightly rejected. Any-
way misconceived.

Gratiaen geid that the point was whether one
could adduce a trust from the Agreement and not a
trust outside the agreement. Not a walid
argument .

Correct, but trust only arises where legal
and eq: estate separated.

Crucial fact was whether he was a trustee.
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Transfer.

Never paid the £15,000 nor intended that he
should,

If the judge was right correspondence wasz
admissible not bscause it contained opinion of
an advocate; but because relevant to the con-
duct of the parties and the circumstances of the
agreement .

(1) Meeting at Standard Bauk - 2 Plain-
tiffs - Holder, etc. P.63.

, 2nd wara.
, para. 3.

.39, para. 2.

SR

A6 . "beneficial owner" inconsistent
with the rest of the letter (p.47 running
expenses) .

r.48.
v.49. "my clients' property".

All relevant as circumstantial evidence as
to what they meant by the Lgreement.

Substantial circumstances as relevant to
the position at the date of the negotiations.

It was not admissible to lezd direct evidence
of meaning.

p.23 bottom. Inadmissible.

I don't support the judge on that "shall be
due". It was necessary first to decide whether
there was a trust in order to decide what that
phrase means. ‘

That phrase is not inapt, bubt inclade
expenses gua trustee. "Personally" distin-
guished me from his compsny.

0dd if it does not point to the future; but
no importance. It does not exclude his statu-
tory right to reimbursement of his expenses in-
curred as trustee.

If Galanos held as trustee for the Ayoub
family he had right to reimbursement under s.31
(2) and the Agreement did not deprive him of
those rights. Fundamental fact is whether he
held as trustee t0 be beneficial owner.

Galanos said 1t would be monstrous to set
up a trust and provide the beneficiaries with
no remedy. But the only remedies the benefici-
aries have are ag cestul gue trust's. If not,
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he could keep the estate for 99 years and ex-
clude the beneficiaries from anything. He
could transfer or assign the lease and commit
weste without being liable. It is not mon-
strous because the Plaintiffe have rights as
cestul gue trust.

P24, "Cortainly seeeesss”

0.58 agreed to "take over" not "purchase'.

Choitram v. Lagzar /19597 E.i.157, 164G.
That was an agreement vetween laymen.

Why did not he say so if he intended to
buy. No minimum price fixed or date for pay-
nent on.

Once it is conceded that the £15,000
stated in the transfer is a myth, the effect
is to constitute the Purchaser a trustee.
he is a volunteer and he takes over a trust
estate with the consent of the beneficiaries.
The prima facie intention was to take over
as trustes.

The agreement is not conceivably an agree-~

ment for sale. Why should plaintiffs convey
the estate to him which was bringing them in

£3,000 p.a. to 3alancs which thay werg getting

under the lecase, and forego profits after the
lease.

To Court: The resulting trust arises from the

acts or the parties, one of them being the
hAgreement.

What wasg the intention of the parties.
What were the circumstances under which they
executed the agre=ment? The circumstances are
such as to show a trust with or even without

the execution of the agreement. Galanos relied

on presumpbion that parties acted legally and
that Land Control Board were not informed that
Galanos was holding as a trustee and therefore
that would be illegal.

Mills v. Duchem (1891) 1 Ch.576,586. Con-

strue "without sny leaning either way".

p.587. "You are to construe ......."
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60.

argument based on illegality as not avail-
able to the appellants because

(1) No evidence to show that Land Control
Board was not told that ayoub family
would have a continuing interest:

(2) No allegation on illegality in the
pleadings.

On the face of it the Agreement is not illegel.

North West Saolt v. Electrolybtic Alkali
(19147 &°C.76T.

p.469, line 4.

This Agreement is only s2inted if it could
be shown that decelt was practised on the Land
Control Board.

Adjourned 9.30 tomorrow.

0. 0'C. 16/6.

17.6.61. Bench and Bar as before.
Q'Donovan continues:

Had argued that illegality argument not
available in absence of information when inform-
ation was given to authorities.

Legality of Ilurley trust not canvassed by
the Galanos succession. ayoub family acquired
no new beneficial interest. agreement contain-
ed no new beneficial interest.

Land Control Board nust be assumed to have
given its consent - particulars have been pro-
duced to Land Registration Board.

Sec.44 TLand Control Ordinance, $.39 Crown
Lands Ordinance.

If consent obtained and misleading inform-—
ation, there is no provision in the Ordinances
nullifying effect of registration or Galanos'
certificate of title.

He held legal estate ag trustee.
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It was never open to Defendants to set up In the Court
defence of illegality. It would have been of 4ppeal for
fraud if Galanos or personal representatives Eastern Africa
cinimed o be beneficial owner with ground that —
the estate was purchased for £15,000. No.1l4

Court of Equity to impose personal obliga- Notes of

tions and would prevent applying statute to

i rgume nt of
acconmodate fraud. p

O'Connor, P.
17th June 1961

McCormick v Crogan (1869) 4 Eng & Ir. continued

10 4p. 82, 97.

It was never open to defence to say that
the transfer wags approved on a certaln basis
and we are going to make use of the statutes to
perpetrate a fraud.

It is not open to the Appellants either.

Gratizen's point
Explanation given by the 2nd Plaintiff.
p.23 at bottom.
Judge by implication disbelieved this.
20 After purported explanation of conduct it
is not adequate.
Trustees were never informed.
Incongistent with baslis on which accounts
were rendered.
Never ninted at in correspondence.

v.24. Unconvincing explanation. Not true.

If Galanos was the beneficial owner, he was
under no obligation to account for proceeds and
they were under no obligation to reimburse him.

30 Galanos could keep the estate as long as he
liked. If he wag, &s I submit, a trustee for
the Ayoub family, the action could only be main-
tained if there wae a breach of trust in enter
ing or in sevtling.

Very little evidence but not necessary to
g0 into that in view of the agreement between
Coungel.

Mre, Krringzls alleged no breach of trust.

ed.

[6)]

appeal should be dismis
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GRATILEN in replys

This litigation started on wrong foot and has
got completely out of hand.

e

The parties are at issue in this case as to
whether or not the Respondents are entitled to
deduct from the purchase price which is due to ne
£7,500 which Galanos' representatives say he was
entitled to claim against then as indemmity as
trustee.

Entails proving Galanos was a trustee.

Nowhere in correspondence has a claim been
formulated on the basis of a trustee claiming
indemnity. They relied on agreement to indemnify.
We denied agreement.

Couxrt s

We pleaded that under the wgreement Galenos
had promised to pay. We repudiated agreement.

They said:s (1) You agreed to pay the money,
and (2) are estopped by conduct from denying.

DANTEL'S CHANCERY PRACTICE, Vol.I, p.334.
"Wherever in contract or relation is to be

implied.... &0 allegation that one party is a
trustee should be spported by facts."

Complain

The pleadings gave me no notice of the basis
of the claim as now formulated.

.26 "had been"

p.1l5 - bobttom. I make no allegation on
trusteeship or breach of trust.

p.l7. dgreed bundle of correspondence. We
agreed because relied on iLgreeument.

O'Donovan then withdrew agrecement and
estoppel.

Issues and matters not pleaded.

p.22. Parties agreed the kind of trust on
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which defence relied. We agreed that after they
agreed what kind of trust; they succeeded. We
walved right to cnallenge good faith of Galanos
and hig promise.

Clarification of kind of trust not an idle
mather

-

Innumerabls kinds of trust.
Lewin, p.15.

Ve were resquired o meet an allegation that
the agreement and transfer constituted the trust.

"econatbitute
n,27, line 10.

p.107.

Ko

It is not = case on which I was ever called
on to meet, that this was not a trust constitut-
ed by a written instrument but a resulting trust.

No ambiguity in counsels' agreement.

Appeal tribunal should not say that judge
wag wrong and if we piece together some papers
1t looks as if there was a resulting brust
which came into existence prior to the agreement
relied on.

"Wo exclusion of resulting trust......."
Complete change of front.
p.26. application for issues to be changed.

.27. Court.

p.l05, line 2. relying on "egreement".

When parties faced with unpleaded allegation
agree to confine the issue to z particular kind
of trust and other parties on the strength of
thet abandon rights, an appellate court should
not permit the raising of another kind of trust.

When Mrs.Kean found that there was a change
of front she wanted to take out. O'Donovan would
not release her. I now refuse to release him.
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64 .

You must plead the facts if you want to rely
on a resulting trust.

O'Donovan now says nsver mind Counsel's
agreement, I want to prove resulting trust by ex~
traneous circumstances. Thus came on to the re-
cord at p.22 when he wanted tc rely on ext.

p.23. Ruling. Latent ambiguity and extrin-
sic circumstances admitted on that ground.

Pormulate Cages-

I agreed to the dismiesal of the action if
one agreed issve was answered against me. Hands
of the court are tied by the terms of that agreo-
ment. I cannot be bound by it on the footing of
a different kind of trust.

Could it be said it was realised that they
might lose if a resulting trust was used?

If there was a resulbting trust it came into
existence by operation of letter before the agree
ment was signed. That is different from creating
a trust under the Agreement.

Illegality.

I introduced this construction of the docu-
ment. I did not rely on illegality.

But how can he - here are two people -
O'Donovan says the transfer recorded a pretended
sale for a fictitiocus sale and there was a re-
sulting trust and a new agreement arrived at be-
tween the trustee and the beneficiary.

Disclosed to Allin.

On the face of transfer there is an out
and out transfer. Is it not unjust to hold that
there is a resulting trust out of the transaction
which a reputable lawyer broughv into existence.
Can you hold that without an investigation into
the facts.

If there had been a proper pleading and
issue arose, when we could not have called evid-
ence to rebut it?

C.AV.

7ot

K.7.C0'Connor
17.6.61.
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No.l5 In the Court

NOTES OF ARGUMENT OF NEWSOLD J.A. Eggtéﬁgeakfigga

IN HER MAJESTY'S COURT OF APPEAL
FOR EASTERN AFRICA No.l5
AT NAIROBI
CIVIL APPEAL NO.33 of 1960 Notes of

Argument of
- Newbold, J.A.
BETWEEY 16th June 1961
MARTE LALYOUB & ORS. oo Appellants
and

STANDARD BANK OF SOUTH AFRICA LTD

and WILLIAM P.HOLDER =s EXECUTORS

of the estate of C.GALANCS,

deceased oo Respondents

NOTES TAKEN BY THE HON, MR. JUSTICE NEWBOLD
(JUSTICE OF APPEAL)

16.6.61. CORAX s 0'CONNOR P.
GOULD Ag.V-P,
NEWBOLD J.4.
Gratisen G.C., Mrs. Kean with-hinm,
for Appellents O'Donovan Q.C.,Shaylor
with him, for Respondents.

GRATTIARN ¢

Appellants known as Ayoub family.

lst Plaintiff Mother.

2nd Plaintiff Widow of Galanos & daughter
of lot Plaintiff.

3rd & 4th Tlaintiffs daughter & son of lst
Plaintirff.

This arises out of transsction of coffee
estate known as Cranhurst.

Property held on Crown lease for 99 years
commencing 1.6.1905,

Hurley registered as lessee in 24.11.44.
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66.

Property purchased with money of Ayoubp family
and Hurley held as trustee for family.

Hurley leased estate in 11.5.54 for 5 years to
Zagoritis for Sh.60,000/- a year payszble at end
of October, February and since in 20,000/-
instalments.

Zagoritis not paid rent due on 31.10.54.

Shortly after that Hurley conveyed Cranhurst

to Galanos on 1ll.1ll.55. Purports to be out-

right transfer for £15,000 estated tc have been 10
received but admittedly not paid. . Galanos
regigtered as proprietcr under Can.l50 and also

under Cap.l55. Day after transfer an indepen-

dent agreement between 4 Plaintiffs and CGalanos

on 12.11.55. Document at p.58.

On 18.1.56. Galanos evicted Zagoritis, claimed
right to do s0 on grounds:
lg default of rent during Hurley's ownership
2) Zagoritis in breach of obligations failed
to maintain estate. 20

On 5.3.57. Galanos sold Cranhurst to Horne for
£35,000 - Ex.2. Horne paid £10,000 at once and
had to pay balance at £500 p.a. for 5 years.

On 29.6.57 Galanos died.

In C.C.99/56 Zagoritis sued Galanos for damages
for eviction and Galanos counterclaimed.
Pleadings at pp.65-92.

After Galanos died Respondents substituted as
parties.

On 15.8.58. they settled C.C. 99/56 by paying 30
Sh 133,000/~ and costs. Total expenses were
Sh 149,130/50.

Dispute is whether the Respnondents as executors
are entitled to desduct this amount from moneys
coming from sale of estate under agreement of
12.11.,55.

Appellants brought action for declaration that
deduction could not be properly made.

Plaint, p.5 - para.3 - beneficially entitled
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$111l treansfer to Zalanos -~ uzmendment .
Para.8 -~ claim of Respondents.

Defence Para.4 — maintain bouvnd by settlement.
Para .5 - azreement.
Para.7 - estoppel.

The Defences that we agreed to meet expenditure
and that we estopped - were both abandoned.
Submit that not possible to ascertain what other
defence arose.

Without further pleadings by defence issues were
introduced suggesting we liable to meset expend-
iture as Galanosz & trustee and as such he and
Respondente entitled to indaanify.

Judge should not have framed issues of trust -
proyer course to direct defence te amend and
plead partieular facts on which ne relied. Judge
rejected this submission on ground issue was
pure question of lawvi. Question cf trust must be
drawn from facts pleaded and framed sc that per-
son may know case he has to meet.

P.22 - agreement between Counsel - only point for
discussion was whether Galanos a trustee. There
was an agreement in spite of earlier protest and
concede that if issue of trust confined to pure
question of law from construction of agreement of
12.11.55. and transfer could not complain of pre-
judice.

But do complain thet independently of construc-
tion of documents there was =2 resulting trust

and that in circumstences agreement not incon~
gsistent with resulting trust. Thie calls for
clear statement of facts in which resulting trust
arises independently of agreement.

P.26, line 28 - apply for change of issues.
P.27, line 9 -~ only issue whether agreement
creates position of trustee.
If issue confined to this issue
I do not complain.
p.105, line 8 - construction of agreement.
1.107, line 28 - order.

Submit judge miscongtrued instrument - does not
create trust and therefore in terms of counsels
agreement Plaintiff entitled to declaration.
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In absence of pleadings not open to Respondents
to rely on any resulting trust independently of
agreement. Nor was judge entitled to consider
anything else.

P.106, lines 1~8. Judge holds as fact that by
operation of law there was a resulting trust not
created by agreement and thet agreement does not
exclude resulting trust.

Once parties agreed on issue then unfair to de-
cide on matter not pleaded.

Submit entitled to declaration unless agreement
itself created trust.

Submit true interpretation of agreement as
followse— Hurley as trustee had lost our con-
fidence. We were faced with difficulties -
failed Vo secure registration in our own name.
Without violation - see 7(1){(b) of Land Control
Ordinance and section 88(r) of Crown Lands Ordi-
nance - could not obtain transfer. Only solu-
tion was Galanog ~ a wealthy person to whom we
indebted - he wanted money and we wanted benefit.

Arrangement whereby Hurley transferred to Galan-
os the property as absolute owner. He was to
sell property and when this done the purchase
price to be applied in satisfaction™ of what we
owed and he agreed to pay balance of purchase
price to us.

In alternative, the resulting trust suggested by
judge cannot arise because beneficiary was not
only consenting party to transfer but actually
arranged it and in such position consenting
beneficiaries who approved of transfer cannot
have right to claim unhuxrt.

LEWIN ON TRUSTS 15th Ed. p.721 - resulting trust
arises where breach of trust by trustee and
alienee knew. But this not so where benefici-
aries knew and approved - in such case benefi-
cial interest extinguished and cannot arise until
recreated in proper manner.

Beneficiary could have claimed purchase price
(although stated to have been paid) except for
agreement.

Agreement provided a substituted obligation +to
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ray alfter resale and not at time of transfer to
Galanos.

If agreement is capablsz of being construed as
creating legal enforceable rignts and obliga—
tiong then that is to bs preferred to suggested
interpretation which would give rise to alleged
and unenrorceabls arrangements. View taken by
judge led to illegality ~ that is that transfer
end agreement represented one transaction” where-
by Galenos acquired property for our benefit and
thiz contrary to Qrdinances.

Adjourned to 2.30.

ON RESUMPTION: BENCE & BAR s before

GRATIAEN continuess

Not merely contracs illegal but would almost
certainly involve criminal offences sec.140(d)
of Land Control Ordinamnce. 4lso sec.7(1l)(c).

Also document drswn by reputable lawyer and he
could not have intended to do something against
the law.

Mills v Dunheam (2891) 1 Ch.576 - two interpreta~
tions - legal one chosen.
P.589 at bottom and after.

Carnie & Gilden v Chartered Bank (1869) 2 P.C.C.
393 at p.406 - legud intendment to be taken.

P.58 - agreement - nothing in it creating a
trust by agreement of parties. Consistent with
agreement of contractual arrangement between
rarties.

P.6l - Bank - acknowledgment of debt.

411 recitals tell the true position - no refer-—
ence to rents, profits, etc.

Suggested that words "shall be due" refer to
future indebtedness ~ submit refers to "approxi-
mately £11,000". Not to include management as
trustee.

At time of agreement no guestion of management
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expenses as this a lease in existence and not
contemplated Galanos could evict tenant.

If trustee no provigsion for paying over rents and
profits -~ “+this remarkavle.

Also remarkable that if to deduct management
expenses this to be done from purchase price and
not from profits, rents, etc.

Does not undertake tc do auything as trustee.

Clause 3 - executors to consult dayoub family re
purchase price but not so if he alive. If he
trustee he would have been reguired to consult
beneficiaries re purchase price.

Implicit that Purchaser would get both legal and
beneficial interest from Galanos.

Judge says only issue is 1f agreement creates
trust - operstive words do not create trust nor
do recitals.

Everything consistent with absolube ownership -
he wag relied on to do everything for Ayoub
family. It is a substituted obligation.

Judge says no express words compelling sale at
early date,

Submit an implied term that he was to sell in a
reagcnable time.
This is not a trust.

If intended to create trust any competent convey-
ancer would have put in provisions for manage-
ment, etc.

Nothing in instrument to show it an unholy
arrangement to which lawyer a party.

g.é. 78/56 Sargent v Tisdale Jones (1957) 2 E.A.
26 .

Whether agreement to continue a resulting trust
or to create a new trust it must spring from
contract.

Resulting trust suggested in thisg case is acquis~-
ition of property with knowledge of existing
trust.
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4 new trust nust be plec“*“ and proved - only
allegation of trust is that it springs from
agreement - not possible to say agreement
creates trusv.

I have agreed to issgues on basgis of whether
trust comes from agreement, not from anything
else.

IT trust ill=gel that an end of matter and we
entirely at mercy of Galanos and Respondents.

Suggested that latent ambiguity and that ex-
traneoils matters can be locked at.

Latent ambizguity does not arise on document,
e.g. agreement to sell house znd party has
two houses.,

Do not agree legal advisers have signed a
trust. BEven so lrrelsvant as for court to
determine. P.106.

P.46 -~ last paragraph. Beneficial ownership
in Galanos.

True that at certain stage we did admit that
Galanos entitled to be credited with certain
management exp@nses. Submit thiz does not
arise from agreement but arcse in 1956 after
Galanos had possegsion congequent on eviction.

P.23, line 4C - eld. - he agreed crop mother's
if she pald expenses as sghe had no money.
P,24, line 35 - arrangement for one year.

Act of generosity on part of Galanos - not
contemplated in agrecient.

Do not ask for amendment of Grounds of Appeal.

O'DONOVAN ¢

Dealing with first 3 grounds of appeal.

Plaint, para.’ - claim that bencficial owner-
ship in Plaintiffs. On Plaintiffs own plead-
ings Galanos a trustee.

[

Plaint seeks 2 declaration that Defendants

not entitled to indemnity for certain disburse-
ments. Onus on Plaintiffs and incumbent on them
to plead facts. No facts alleged. No attempt
to amend P. 15, line 45.

+
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72,
On basis of no trust I agreed to amendment at
p.26 to para 3 of plaint.

Defence - para.2 - this puts in igsue meaninzg of
agreement.

Reference to circumstances indispensable to con-
struing agreement. $Sec.92 of Indian Ividence Act.

Impossible to interpret agreement in vacuo with-
out evidence of surrounding circumstances.

Cannon v Villars (1878) 8 Ch. D.415 at ».419.
Hart v Hart (1881) 18 Ch.D.67C at p.692.

In present case a vival fact affecting whole posi-
tion was whether Galanos held as beneficial owner
or as btrustee,.

For Defence to prove that Galanos a trustee.

Judge framed issue of trusteeship after argument
as to whether plaint disclosed a cause of action.

O.l4,R.lé5; ~ court shall frame issues
6) - not necessary where issues in
pleadings.

This was a case where issues were properly framed
as defence not so clear as should have been.

Issues framed on first day.

P.18, line 6 - adjourmnment as plaintiff not prepar-

ed for issue of trust.
P.22, line 18 - agreement that trust only issue.

P.26, line 28 - application for issues to be
changed and defence amended.

At this stage there can be no complaint of issue
of trust.

Point that trust arose independently of agreement
is not valid - no trust except as result of trans-
fer and agreement.

In this case did not pay £15,000 nor was it intend-

ed that he ghould.
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Judge right in admitting extrinsic evidence of
circumstances in order to interpret agreement.

Correspondence relevant not for opinion of law-
Y - .

yer but showing conduct of parties and surround-
ing circumstances.

P.63 para.2(b)(c)(d) ~ expenses
(g) - costs of case.

P.31l. P.37 & 33 - reason for seciring recovery
of coffee.

P.39 - running expenses.

P.46 - Address of benszficial owner slipped in

accidentally - not consistent with rest of

letter.

P.48 - all payments.

P.49 - "my clients' property”.

These facts relevant in determining what par-
ties really intended.

Direct evidence not admissible P.23, line
43 -~ evidence should have been digallowed.

Do not support passages in Jjudgment that con-
struction of phrase meaning in order to deter-
mine whether a trust ~ other way round.

In light of circumstances which point only to
trust this phrasenot inapt to deal with trustees
expenses — word "personally" to distinguish from
company :

Construction of phrase at bottom of p.58 of no
importance.

If Gelanos held as trustec then he had a statu-
tory right of reimbursement under sec.31(2) of
Trustee Ordinance.

Crux of cage is whether a trust.

Priend submits monstrous if no provisions pro-
bity beneficiaries. But here they suggest a
position in which they have no rights until sale.
Galanos could have leased for balance of time

and Appellants would have got nothing - that
would be mongtrous. P.24, line 9 - Appellants
said did not intend to give Galanos use as long
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as he liked.
P.58, para (2) - "take over the farm".

Choitram v lazar /19597 E,5.157,164 - "taking over".

One would expect minimum price or date for sale to
be fixed.

Once £15,000C conceded to be myth the prima facie
problem is that he a resulting trustee. Result-
ing trust arises from presumed intention - when
one party gets an estate for nofthing presumed to
hold as trustee.

Not conceivable that Ayoub family owing £11,000
would convey property for nothing and lose rents,
etec.

Trust arises from acts of parties - an essential
link wasg agreement.

It was a resulting or comnstructive trust which
arose in all the circumstances. Even without
agreement a resulting trust would have arisen.

On question of illegality refer to
Miles case (1891) 1 Ch.D. 586,587.

Argument based on illegality not available as no
evidence to show Land Control Board not informed
that Ayoub had a continuing interest. Also no
allegation of illegality in pleadings or in
proceedings. On its face, agreement of l2th
Nov.,not illegal.

North Western Salt Co.Ltd. v. Electrolyte Alkali
Co.lLtd. (1914) A.C.461 - where illegality depends
on gircumstances it must be rasised in pleading.
p.469.

Here illegality depends not on face of document
but in surrounding circumstances.

Adjourned to 9.30 on 17th June.

¢.D.N. - 18/6.
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17.6.61., BENCH & BAR =s before. In the Court
of Appeal for
O!'DONOVAN continues: Eagtern Africa
In any case argument of illegality based No.15

on policy. Legally if Hurley trust not

gquestioned and by transfer to Gaelanos Ayoub Yotes of
family obtained no new beneficial interest - Ap sment of
nor did agreement of Nov. '55% create any new Ne%bold I.A
interest. Control Board must be assumed to 17th Juﬁe i9él
have given consent %o transfer. Sec. 44 of
Land Contrcl Ordinance and Sec.89 of Crown
Lands Crdinance.

continued

Assuming consent obtained on incorrect in-
formation - no provision which nullifies
registration or certificate of title to Gal-
anos wnich is conclusive evidence.

Never open to defence to set up illegality -
it would have been & fraud on Ayoub family -
it would have been using Ordinance as instru-
ment of fraud. ZXquity not allow statute to
be used as instrument of fraud - it would im-
pose a personal obligation. Lord Westbury in
McCormick v Grogen (1869) 4 L.,R." WL, 82, 97.
Ag not open to defence to raise this defence
it 13 not oven to plaintiffs.

P.23 & 24 - verbal agreement re 1956 crops
and expenses - this inconsistent with rest
of evidence -~ by implication learned judge
disbelieved it.

On any count not an adequete arrangement -
trustees never informed and inconsistent
with basis of accounts - not hinted at in
correspondsnce — explanation of evidence of
unsatisfactory - motheir had no money to fin-
ance arrangement.

If Galanosg full owner he could do what he
wanted - witness said that was not position.

If trugtee this declaraticn could only be
obtained if breach of trust in entering or in
settling. .ot necessary to go into this by
reason of the cgreement of counsel.

Appeal should be dismissed.
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GRATIAEN:

Litigation started on wrong foot and as it
has developed has gone right out of hand.

Parties at issue as to whether or not Respon-
dents can deduct & certain sum which they say
as trustees they entitled to indemnity for
expenses properly inecurred.

This mongtrous allegation that Galanos was a
trustee - nowhere in correspondence has
claim been formulated on basis of trustee
claiming indemnity. It has been based on
agreement which we deny. Appellants came
to court and pleaded they had contractual
obligation and they claimed a right to de-
duct. They replied with agreement and
estoppel. That position on pleadings
DANTIEL'S CHANCERY PRACTICE Vol.l, p.336 -
this shows how trustee should plead -~
allegation of trustee should be supported
by facts.

I complain pleadings gave no notice of basis
on which claim now formulated is relied on.
By agreement word "were" in para.3 of Plaint
deleted for "had been'". At p.l15 Mrs. Kean
said meke no allegation of trust.

P.17 -~ while obligation of agreement or
estoppel on record agreed bundle put in. As
soon as they in, Defence says two defences
not being proceeded with - what basis re-
mained -~ he claims trust - notwithstanding
objection court framed generally an lssue of
trust - this involves fact &nd law not
pleaded.

P.18. Mrs. Kean agks for adjoutrniment -
granted -~ witness interposed - then P.22
agreement which involved clarification of
kind of trust on which Defendants relied.

On this we said if you prove that kind of
trust we agree to lose declaration - if you
fail we get declaration -

right to challenge good faith of Galancs and
gettlement.
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LEWIN ON TRUSTS 15th Ed. p.l6.

Form of issue clarified -~ does agreement
taken with transfer constitute trust.

Judge at p.27, line 20.

Only issue was whether these documents
created trust.

P.107, line 12 - judge decided on result-
ing trust.

P.25, linz 38 - question of resulting
trust raised.

P.26, line 20 - Mrs. Kean applied for issue
to be changed and defence properly pleaded.
P.27/10 application refused.

Where parties faced with particular type of
trust and one involves quegtionz of good
faith it would be wrong to decide case on
matter which not pleaded and not in issue.

P.26, line 25 -~ 0O'Donovan refused release
from agreement.

LEWIN ON TRUSTS 15th Ed. P.130 - 135.

Must plead facts giving rise to relation-
ship.

They now say they want to prove a resuliing
trust by extraneous circumstances - which
came on to record when issue was simply on
trust arising from agreement.

P.22, & P.23 ~ latent ambiguity.

O'DONQVAN ¢

Do not agree that construction of phrase.
necessary in order to ascertain if trust.

GRATIAEN:

Whole cage ag followssi-
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action 1f onc agreed
e, They agreed to
n my favour.

Most unfair if I bound by it if different
trust.

Lt this stage cen court be satisiied that

Appellants know they would lose 1f wresulting

trust proved. OUbject of pleadings to enable
parties to know case.

If a resulting trust it came into existence
before agrecment and nothing in agreement
created resulting trust which, if it exists,
had already axisted.

On illegalisy - purpose was congtruction of
document -~ notbt relying on illegality.

They say transfer recorded a fictitious
sale for purchase price not intended to be
paid. Is it not unjust without full in-
vestigation to held that a res.lting trust
arises when document prepared by repuu&ble
lawyer at request of parties. We ay a
genuine sale.

Can you say that if a proper issue framed
further evidence would not have bheen led.

I certify that this is a true
copy of the original.
Sgd. ?

REGISTRAR
2.3.62.
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No.l6
JUDGLMENT OF Q!'CONNOR P.

IN HER MAJESTY'S COURT OF APPEAL
FOR EASTERN AFRICA
AT NATIROBI
CIVIL APPEAL NO.33 of 1960

BETWEEN

MARIE AYOQUB

CECILE KYRIAZIS (formerly GALANOS)

ANGELA MARY HURLEY

HENRY ANTOQINE AYOQOUB Appellants
AND

STANDARD BANK OF SOUTH AFRICA

LIMITED and WILLIAM P. HOLDER

as EXECUTORS OF THE ESTATE OF

CHRISTOS GALANOS deceased Respondents

(Appeal from judgment of H.M.Supreme Court at
Kenya at Nairobi (Miles J.) given on 28th
January, 1960,

in
Civil Case No.l185 of 1959
Between S
Marie Ayoub & 3 others Plaintiffs
and

Standard Bank of South Africa

Itd, & William P. Holder as

Executors of the Estate of

Christos Galanos, deceased. Defendants)

JUDGMENT OF O'CONNOR P.

I have read the judgment of Gould J.A., and
agree with it.

The following facts were not in dispute.

The Appellants are members of the Ayoub
family. The second Appellant was formerly the
wife of one Christos Galancs who died in 1957.
The third Appellant is the wife of one Hurley.
The Defendants are the Executors of the Will of
Christos Galanos.
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Cranhurst estate (hereinafter referred to as
"the estate") is an estate of 320 acres held on 4
Crown lease for 99 years from 1905. It 1s situ-
ated in the Highlands of Kenya and is subject to
the Land Control Ordinance (Cap.l50 of the Laws
of Kenya) as well as to the Crown Lands Ordinance
(Cap.155). It is a valuable estate.

The estate was bought with money belonging
to the Ayoub family and transferred to and regis-
tered in the name of Hurley, the hushand {as has
been mentioned) of one of the Ayoub daughters.
Thereupon, since the property was conveyed to a
person other than the real purchasers (no pre-
sumption of advancement being applicable), a re-
sulting trust arose in favour of the purchasers.
It is, indeed, common ground that Hurley held the
egstate as a trustee for the Ayoub family. As Mr.
Gratiaen, for the Appellants, stat=d in opening
the appeal, Hurley held the legal estate and the
beneficial interest was in the Ayoub family.
Under sections 7(1) and 46 of the Land Control
Ordinance, it is an offence, involving serious
consequences, for any person to asguire any right,
title or interest in or over any land for or on
behalf of any person without the congent in
writing of the Land Control Board. There is no
evidence whether the Land Control Board was in-
formed that Hurley held the estate as a trustee
for the Ayoub family.

In 1954 Hurley leased the esgtate to one
Zagoritis., Zagoritis failed to puy an instalment
of rent which fell due on the 31lst October, 1954.

On the 1l1lth November, 1555, Hurley executed a
transfer of the estete to Galanos expressed to be
in consideration of Shs.300,000 paid by Galanos,
the receipt of which wasg acknowledged by Hurley.
Galanos, was a wealthy man, snd (as already men-
tioned) the husband of the second appellant. On
the following day, 12th November, 1955, an Agree~
ment (hereinafter referred to as "the Agrcement")
was entered into between Galanos and the Ayoub
family.

The Lgreement recited that the estate had
been purchased by the Ayoub family and registered
in the name of Hurley. The Agreement then recited
that the Land Control Board had rifused +o allow
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the Ayoub Tamily to have the farm registered in
their names and thset Galanos had agreed to take
it over and have it registered in his name. It
was stated that at that date a sum of approxi-
mately £11,000 wag due to Galanos. It was fur-
ther recited that although a transfer of the
estate from Hurley tc Galanos was being regis-
tered, the total purchase money was not being
paid ag Galanos thereby admitted, notwithstand-
ing that a full receipt had been given in the
formal transfer of the estate from Hurley to
Galanos. The Ayoub family and each of them then
declared that they were entitled to one quarter
each of the benefit of any sums which might be-
come payable under the Agreement and it was
agreed and declared that Galanos should pay to
the Ayoub family & sum which should represent
the difference between the sale price of the
estate and "any sums which shall be due" either
to Galanos personally or to Tongoni Plantations
Ltd., such sum to be paid within seven days of
the completion of & gale. By Clause 2 the Ayoub
family agreed, pending a sale, to take no action
to "recover the sum due under this Agreement".
In the event of the death of Galanos before the
sale of the estate, Galanos thereby directed
that his executors should not sell the estate
unless the price was agreed by the Ayoub family
and each of them and should thereafter account
to the Ayoub family in accordance with the terms
thereinbefore stated.

The recitals in the Agreement are admitted
to state the facts correctly. I understood it
to be common ground also that the words "the
total purchase money is not being paid" meant
that none of the purchase money was being paid;
and that none of it was in fact paid. The con-
sideration mentioned in the transfer was, there-
fore, fictitious. There was, of course, consid-
eration for the transfer in that Galanos agreed
to take over the estate and have 1t registered
in his name (the Ayoub family being unacceptable
as registered owners of this land in the High-
lands) and in that Galanos was put in a position
to sell the estate and recover out of the pro-
ceeds any sums which should be due to him or to
Tongoni Plantations Ltd. (there being already
£11,000 due) the balance being payable to the
Ayoub family. 3But that was not the considera-
tion mentioned in the transfer.
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It is difficult to understand why a ficti-
tious sum (upon which presumably stamp éuty would
be calculated) should have been inserted in the
transfer unless 1t was to lend verisimilitude %o
the transaction for the benefit of the Land Con-
trol Board. Upon the registered title taken alone
Galanos was apparently the absolule owner of the
estate to the complete exclusion of ths Ayoub
family. There was nothing on the title to chow
that Hurley had been a trustee having only the
legal estate. It wrg, therefore, necessary for
the Ayoub family tc be in a pozition to prove
that, in fact, they were the bzneficial owners
which, at that stage, they undoubtedly Were.
Hence the Agreement, which rccited the true posi-
tion and contained an admission by Gelanos that
the purchase money mentioned in the transfer was
not being paid and an undertaking by Galanos to
pay to the Ayoub family the balance of the pur-
chase price on a sale of the egtate less whatever
might be due to him or Tongoni Plantations Ltd.
No period was fixed by the Agreement within which
the estate was to be sold and nothing was said as
to the expenses or the allocation of the rents
and profits in the mean time. If any express
provision had been made for payment of profits
less expenses to the Ayoub family, that would
have disclosed a trust. It is difficult to ap-
preciate the reason for Clause 2 of the Agree-
ment since on the face of the Agreement "the sum
due under this Agreement" would not be due in
any event until seven days after the completion
of a sale.

On the 18th January, 1956, Galanos as propri-
etor of the leasehiold title re-entered on the
estate evicting Zagoritis without due process of
law, claiming a right to do so on two grounds:
first that Zagoritis had defaulted in payment of
an instalment of rent due during Hurley's pro-
prietorship; <cnd, secondly, that Zagoritis had
failed to maintain the estate.

In January, 1956 Zagoritis sued Galanos in
Civil Case N0.99 of 1956 for wrongful reLentry,
claiming, among other claims, over Shs.800,000
as damages.,

On the 5th May, 1657, Galanos sold the estate
to one Horn for £35,C00 payoble =23 to £5,000 down
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and the balance by annual instalments of £5,000
per annum.

On the 29th June, 1957, Galanos died.
After his death the Respondents were substitut=
ed as Defendants and, on the 15th Atgugt; 1958,
they compromised Zagoritis' claim by paying
him Shs.133,000 and costs, making a total of
Sh=.149,000 odd.

The Respondents, as execubors of Galanos,
claimed to be entitled to recoup themselves
this expenditure by deducting it from sums pay-
able to the Appellants under the Agreement as
proceeds of the sale of the estate to Horm.
The Appellants denied the Respondents' right
to this recoupment. On the 1lth August, 1959,
the Appellants filed a plaint in which they
claimed & declaration that the Respondents were
not entitled to deduct from the proceeds of the
sale of the egtate the money paid to Zagoritis
to settle hie claim (hereinafter called "the -
Zagoritis settlement money"). In paragraph 3
cf their original plaint the Plaintiffs plead-
ed the Agreement and pleaded that it had there-
by been agreed inter alia that Galanos should
pay the sums mentioned to each of the Appellants
"who were beneficially entitled to the estate to
the extent of one gquarter each". This was
amended during the hearing to read “"who had been
beneficially entitled to the estate" meaning
during the trusteeship of Hurley and before the
transfer to Galanos.

By paragraph 2 of the Defence, the Respon-
dents admitted the Agreement, and said that they
would refer at the trial to the Agreement for
its meaning and effect. The Respondents main-
tained that the Appellants were bound by the
settlement with Zagoritis and pleaded that the
settlement was for the benefit of the Appellants
and that the Appellants had agreed to be liable
for any payments incidental to Zagoritis' suit
including costs, and they pleaded that the Ap-
rellants were estopped by their conduct from
denying their interest in the Zagoritis Settle-
ment. They denied that the Appellants were en-
titled to the declaration prayed.
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Counsel for the Respondents made a preliminary
objection that the plaint dizclosed no cause of
action. He submitted inter alia that the im-
plication of paragraph 3 of the plsint was that
Galanos wag & trustee of the estate and that he
would be entitled to indemnity in respect of the
Zagoritis settlement money as paid out on behalf
of the beneficial owners of tiie eztate (the
dppellants) unless he had acted wnieasonably or
in breach of trust in malking the payment.
Counsel for the Appellents submittzd (inber
alia) that their case was that Colanos agréed to
pay them the sale price of the estate and that
the estate had been solds the Respondents
claimed %o be entitled to ducuct certain monies:
it was for them to prove that they were entitled
to do so. The learned judge overruled the pre-
liminary objection.

Counsel for the Respondents then announced
that the defences of estoppel and agreement by
the Appellants to the Zagoritis settlement were
not being proceeded withs the Arpellants' case
would be that there was & resulting trust.

The court then framed issues:-

"(1) Whether the Defendants arc trustees
and entitled in that capacity to deduct
the sums involved in the settlement of
Court case No.99 of 195G.

(2) If not whether they are cntitled to
deduct the said sums under the agreement
of 12th November, 13955."

The first two grounds of appeal allege that
the learned judge erred in Traming the first
issue, as this was not raised on the pleadings,
or alternatively in framing it without the de-
fence being properly amended and an adjournment
granted to the Appellants. I think that it
would have been bevter if the pleadingge had been
amended; but it wasgs the duty of the court to
frame issues upon the points of fact or law upon
which the parties were at variance (Order XIV
rule 1(5) of the Kenya Civil Procedurc Revised
Rules, 1948); and under rule 3 of that Order
the material on which issues can be framed in-
cludes allegaviions made by the adiocates of the
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parties. he asgreement had been pleaded in the
Plaint and the meaning and effect of it had been
put in issue by the Defence and it was quite
clear from the argument which had already taken
place theat & material proposition of law on
which the decision of the cage might well depend
was whether or not the circumstances disclosed
by the Agreement constituted Galanoc a trustee
for the Appellants. I think that the judge was
entitled vo frame the issues as"he Jdid . "In fact,
an adjournment was granted shortly afterwards.

I think that Grouands 1 and 2 of the Memorandum
of Appeal fail,

To return to the course of the proceedings
in the Supreme Court:- Learned Counsel for the
Appellants, having started to open her case,
said that she had not come prepared to argue the
case on the basis of trustze and asked for an
adjournment. The hearing was adjourned to the
following day.

On the following day the evidence of a wit-
ness who had to return Yo Tenganyika was inter—
posed.

The following is the record on what then
took place between Counsel o5 recorded in the
learned judge's notes:-

"O'Donovens Hither Galanos is beneficial
owner wno can do what e likes or he is
trustee. Issue is vexry narrow.

Keans If it is conceded that if no trust,

o e

I must concede there is littie between us.
Q'Donovans If he ig liable to account for
profits n2 is entitled o be indemnified.
He nust be trustee. In construing phrase
'which shall be due' Court may look at
evidence.

Adjourned to 2.15 p.m.
2,15 p.m.

Mrs. Xean: Now agreed that only point for
decision is whether the agreement of
12.11.55 taken with the transfer consti-
tutes a trust, i.e. whether Galanos de-
ceased was a trustee of the estate. If
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he did hold ag trustee it is agreed that
the Plaintiffs zre not entitled to the
declaration. If he did not holA &s
trustee it is agreed that Plaintiffs are
entitled to the declaration.

A legal argument followed as to the aduissi-
bility of evidence of surrounding circumastancesg
to assist in the construction of the Agrcement.
It was argued for ths Respondents that there was
a latent ambiguity in the words "amy sums which
shall be due" to Galanos which cccur in clause 1
of the Agreement. This phrase could cover ex-
penses of management of the estats incurred by
Galanos as well as the debt owing to him as re-
cited in the Agreement: if they enabled Galanos
to charge management expenses against the sale
price of the egtate, this would show that he was
in the position of a trustee. It was argued
contra that the words were unambiguous. The
learned judge ruled that there was a latent am-
biguity in the words "any sums which shall be
due" and admitted evidence of surrounding cir-
cunstances. This decision was atvacked on
appeal. ¥r. Gratiaen, for the aAppellants argu-
ed, among other things, that the ecstate was then
leased to a tenant in possession so that the
words could not possibly refer to management
expenses incurred by Galanos. But, only about
two months after the execution of the Agreement,
Galanos evicted the tenant =znd he may well have
had the intention to do this when the Agreement
was executed. I think that evidinte of The sur-
rounding circumstances was admissible under the
sixth proviso to section 92 of the Indian Evid-
ence Act, and see Cannon v Villars (1878) 8 Ch.
D. 415, 419; Hart v Hart (1881) 18 Ch. D. 670.

The Appellants called a witness and closed
their case. Counsel for the Respondents ad-
dressed the court and the case was adjourned
t1l1l the following day. At that late stage
Counsel for the Appellants applied to amend para-
graph 3 of the plaint by substituting "had been"
for "were" beneficially entitled, and the amend-
ment was allowed. Counsel for the Appellant
then said:-

"I apply for the issuess to be changed
and defence properly amended. The case
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for the Plaintiffs was never that the
relationshnip of trusteeship existed.
Defence was agrecment and estoppel. Basis
of trial completely changed. I nay have
injured my case. If the defence had
been that they were entitled as trustees
to make the deductions they would have to
show they acted reasonably. Order VI
rule 2. Court still has power under
Order XIV rule 5(1) to amend issues. I
ask issues to be struck out and for plead-
ings to be anended.”

Learned Counsel for the Respondents re-
plied that Counsel for the Appellants and he
had reached agreement the day before that if
the Defendants were trustees, the action fail-
ed and that if they were not, the action suc-
ceeded. That agreenment was not unfair and he
did not relsase his friend from it: it was
an agreement with certain automatic conse-
quences. The learned judge after hearing
further argument, ruled as follows:-

".,..on the pleadings the issue as to the
construction of the agreemsnt of 12.11.55
ig clearly raised. The only issue which
arises in this case is whather the agree-
ment creates the relationship of tr¥ngtes
and cestul que trust. I see no necessity
for amending the issueg."

That ruling was chellenged on appeal. 1
think that the issues as framed sufficiently
covered the question of trust cr no trust. It
would have been better, as I have said, to have
amended the pleadings at an earlier stage; but
I do nct think that the failure to do this was
fatal.

The learned judge found that Hurley had
been a trustee, that Galanos had acqguired the
estate from him without payment and with know-
ledge of the outstanding egquities and was also
a trustee. He held that if the Agreement
created a trust, the transaction was i1llegal;
but that it was not necessary for him to decide
the case on that ground, since it was conceded
that if the instrument did amount tc a trust,
the Plaintiffs were not entitled to the declara-
tion claimed and that the action failed.
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The main argument addressed to us on the
appeal concerned the agreement which had been
made between Couasel.

The effect of the agreement betwesn Counsel
was, as 1t seems to me, on the one hand tc make
1t unnecessary for the court to consider whether
the {transaction by the Plaintiffs which wae
evidenced by the transfer and the hLgreenment was
illegal; and, on the other hand, tc moeke 1%
unnecessary for the Court to congider thie propri- 10
ety of Galanos' action in re--entering upon the
estate which he had leasel to Zagoritis and the
propriety of the settlement made by the executors
of the suit launched by Zagoritis as a result of
that re-entry.

Coungsal were both experienced Counsel and to
make such an agrsement was within thelr ostensi-
ble authority. The sazrecment was reached after
an adjournment. In the circumstances of this
case, I see no reason to doubt that; in coming’ 20
to their agreement, Counsel were acting prudently
and in the best interests of their respective
clients.

Mr. Gratisen, in his argument before us,
said that if the issues introducing the guestion
of trust wers to be confin=d to & pure question
of law on the construction of two documents, he
could not fairly complain. But he 4id complain
of the finding of the leurned judpe that, inde-
pendently of the transfer and the Agreement, 30
there was a resulting trust arising by implica-
tion of law from certain circumstances and that
the Agreement, even if it did not create a trust,
was not inconsistent with the existence of one.

ta

The passage in the judgment is:-

"The position scems to me to be this. It
is clear from recital (1) in the agreement
that Hurley was in fact = trustee. Galanos
purchased from a person whonr he knows to be
a trustee. e acquired the estate without 40
payment and with knovledge of the outstand-
ing equities. Iven 1l there were a payment
Galanos had knowledge of the outstanding
equities. There is nothing in the agree-
ment to exclude a resulting trust and the
arrangement was connected with suca a
trust.”
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Mr., Gratisen ssid that that was an indepen- In the Court
dent question outside the agreement between of Appeal for
Counsel which should not have been considered, Eastern Africa
as 135 necessarily called for a clear statement
in the pleadings of the facts which caused a No.16

resulting trust independent_y of the trust

eated by = Agrcenent. -
created by thz Agrcement Judgment of

O'Connor P.
" ,\—3-1- o0 Y, e - -ae [
I not agree In the passage referred ond October

can
to the lesrned judge was not relying on extrane- 1961
ous fscts, but on the facts discleosed in the ;
Azreement which had been pleaded and produced by
the Plaintiffs, and which facts were not denied.
I think that the distinction sought tc be drawn
between a trust created by, and a trust consti-
tuted from the facts disclosed in, the Agreement
is too narrow and I feel confident that no such
distinction was in the minds ¢f Counsel when
they made their agreement. The argument of
Counsel for the Defendants on the preliminary
point had been that there was a resulting

trust arising from the facts recited in the
agreement and the Plaintiffs' beneficisl owher-
ship of the estate as pleaded in paragraph 3 of
the plaint. lloreover, Counsel for the Plain-
tiffs had explained the only point then left at
issue in the terms quoted above which, in my
opinion, do notv fairly bear the narrow construc-
tion put upon *trenm by Mr. Gratiaen.

az

continued

I understood Hr. Gratiaen to argue in the al-
ternative and without prejudice to his contention
that there was no resulting trust, that even if
Hurley was a wrustee, the following would be the
position. if Hurley conveyed the property to
Galanos absolutely and Galanos had knowledge of
the equities, dirley's beneficiaries could fol-
low the trust property; but where the benefi-
ciaries were consenting persons and arranged
the transaction, they could not say that they
had 2 right to claim the property as against the
transferee. That seems to me to beg the
guestion. It depends on what the arrarngement
was which the beneficiaries made or to which
they consented. That, we know, was an arrange-
ment by which, since they, the iLyoub family,
could not be registered as owners of the estate,
Galanos took fiouw thelr trustee a transfer to him-
self, expressed to be for a comsideration which
was not in fact paid, and agreed that when he sold
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the estate, he would pay the proceeds to the Ayoub
family after deducting the sums due to himself and
Tongoni Plantations Ltd. Wags Galanos to be the
absolute owner pending a sale at some undetermined
future time or was he to hold the estate in the
mean time for the benefit of the Ayoub family?
Whether the Ayoub family could claim the property
as beneficiaries and were subject to the liabili-
ties of beneficiaries depended on the answer to
that question. The learned judge found that the
balance of probabilities was strongly in favour of
the latter supposition and I agree. If that was
the arrangement to which the Ayoub family consent-
ed, there was nothing (apert from the guestion of
illegality under the Land Control Ordinance) %o
prevent them exercising their rights as benefici-
aries against their new trustee. Per contra they
would be liable to indemnify him against expendi-
ture properly incurred in connection with the
trust.

Mr. Gratisen argued that a legal interpreta-
tion of the transaction was to be preferred, if
this could be done without violence to the lan-
guage used. Ag a general proposition I agree.
The case for such an interpretation in this
instance would have been very much strengthened
if the consideration expressed in the transfer
had not been untruly stated. It would have been
further strengthened if it had been proved that
the true position, as disclosed in the recitals
to the Agreement, had been disclosed to the Land
Control Board when their consent to the transfer
was obtalned, In my opinion, the language of the
first three recitals to the Agreement discloses
the existence of a trust by implication of law and
there is nothing in the operative part of the
Agreement which ig inconsistent with the po=ition
of Galanos as a trustee. Hurley had only =« legal
estate and could convey nothing but a legal estate
t0o a transferee who had notice of the equities, as
Galanos had, unless the beneficiaries - the Ayoub
family - authorised and directed him to convey
their beneficial interest also, so as to make
Galanos an abgclute owner. Did they do so?

That was 2 gquestion of fact. Horley transferred
the estate as registered proprietor. But he was
admittedly a trustee. The wording of the trans-
fer would have been the same whether or not he
held the beneficial interest. It was quite in-
conclusive to show that the Dbeneficial interest
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passed. There is nothing in the Agreement
vhich states that Galanos is to heve the estate
beneficially. indeed, the first two recitals,
reciting as they do that the cstote had been
purchased by the Ayoub family and registered in
Mirley's name 2rnd that Gzlanos had agreed "to
take over the form and have the same registered
in Ris name" are far more apt to describe a
trensaction by vhich Galanos is to step into
furley's shoes as @ trustee, than to describe

a sale or transfer to Galanocs absolutely.

Thare is not a word to say or imply that the
transfer was more than a transfer of Hurley's
legal estate to Galeanos. If the ayoub family
intended their beneficial interest to pass and
authorised Hurley to convey it, then that fact,
since the dccuments do not eghbablish it, wonld
have to be established by admissible evidence

dehors the documents. The second Appellant,
the widow of Galanos, wag called to state what
the arrangement was. doubt whether her

evidence was admissible. If it was, it cer-
tainly did not establish that the estate wag
intended to be made over to Galanos absolutely.
She said, among other things, that she knew it
vias wrong for Galanos to hold the estate as
trustees but in cross-examination she said:-

"Iy husbend wes 2 multi-millionaire. The
Ayoub family had the farm - that is all.

We did not intend to meke a gift to my
millionaire husband at all. We owed him
a certain sum. It was as 1f he had paid
us money. Certainly we did not intend to
give my husband the use of the egtate as
long as he liked to keep it. The estate
was the property of the Ayoub family. It
wasg regictered in the name of ny brother-
in-law. I don't know why we wanted to get
rid of kr.Huarley. I don't know where he is
LOW - I con't know if he is still my
brother-in-~law. My gister and brother-in-
law are in Exngland. lir Hurley was not a
trustee. He was proprietor. It was our
estate but he was proprietor. When Galan-
os toolr over the egtate it was his. We
nade & businsse arrangement. We  trusted
my husvend s a business man 10 sell the
estate for ue. We trusted him to manage
it properly. He knew about these things.

nmw
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It was his. He did what he wanted. We
owed him money. I am not being

The arrangement with my mother was not
written, it was verbal."

There wasg evidence, which I think was admis-
sible ag an admission by a party and possibly
also as evidence of a course of conduct, of a
meeting on 23rd July, 1957, at the Standard Bank,
Nairobi, between Mrs. Ayoub and lr. Henry Ayoub
and the Trust officer of the Bank 2nd a2 Mr.,Holder
an executor of the estate of Christos Galanos
deceased. Mr. Holder took notes and prepared
Minutes which he produced. He testified that
they accurately reflected what took place at the
meeting. Mr. Holder is an Advocate of the
Supreme Court of Kenya and of the Tanganyika High
Court and there is no reason to doubt that state-
ment. The Minutes show that the Agreement was
before the meeting and that, in response to a

uestion put to Mrs. Ayoub and Mr. Henry Ayoub,
the 4th 4ppellant) the latter put forward a
claim by the Ayoub family not only to the pro-
ceeds of 'sale of the estate, but to the proceeds
of the 1956 coffee crop. Mr. Ayoub admitted
that there would be owing tc Galanos not only the
sum of £11,000 (presumably the £11,000 mentioned
in the Agreement) but also the expenses incurred
by Galanos in connection with the running of the
estate. Mr. Ayoub "admitted that such expenses
would be a debt due by the Ayoub family to Mr.
Galanos™. If this evidence was correct, it was
decisive against the thesis that Galanos was the
absolute owner of the estate and that the Ayoub
family had intended to convey their beneficial
interest to him absolutely. They were claiming
as of right the profits of the estate subsequent
to the Agreement and admitting liability for
running expenses. This is quitc incempats. .z
with an absolute sale of the egtate to Galanos,
and incompatible with the theory that the trust
merely attached to the procesds when the éstate
came to be sold by Galanos. These Minutes

were not agreed by the Ayoub familys; but the
point of disagreement apparently was the part

of the Minutes dealing with the Zagoritis settle~
ment and not the part referred to above. In any
event there is no reason to doubt Mr. Holder's
evidence.
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The learned judge admitted evidence of the
course of dealing between the parties and cer-
tain letters from their advocates as illustra-
ting how the Agreement had been interpreted.

As already stated, I think that evidence
of the circumstances surrounding the execu-~
tion of the Agreement wag admissible under
Proviso (6) 1o section 92 of the Indian Evid-
ence Act. Whether evidence of the course of
dealing (which mus®% be a course of dcaling by
both parties) was admissible or not would de-
pend on whethcr the meaning of the document was
doubtful. MONIR O EVIDENCE 3rd Zd. p.682;
N.B.Railway Co. v Hastings (Lord) (1900) A.C.

260. 1 incline vo the view thst the evidence
of a course of dealing by voth parties was ad-
missible. I £find i% unnecessary, however, to
decide whether such evidence was admissible or
not and would merely say that, in my opinion,
the recitals in the Agreement whose correct-
ness was not challenged disclosed that Galanos
was in the position of a trustee. If the
other evidence was admissible, it did not dis-
place, but s=vrongly reinforced, that conclu-
sion.

To sum up- Gelanocs, with knowledge of
the equities tcok a transfer from a trustee,
the effect of wvhich was to give him the legal
ggtate in the propersy transferred, and it
was not shown that he ever obtained the equit-
able estate, that is to say it was nov shown
that the legel and sguitaple estates were co-
extensive and became united in the same indi-
vidual. On the contrary, on the construction
of the Agreemeunt Galanos was a trustee and
this conclusion was strongly supported hy the
oral evidence, if cdmissible. The solient
fact was thot Galaros took the transfer from
a trustee of an existing trust who had only a
Llegal estate. Dicta taken from cases in
which transferor or settlor was the owner of
the beneficlal as well as the legal interest
are not, in ny opinion, of assistance.

In the abgence of evidence of what facts
were put to the Land Control RBoard, I feel
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dubious about the legaiity of the transac-
tion effected by the transfer and the Agree~
ment. I am doubtful also ase to the propri-
ety of the re-entry by Galanos on The land
leased to Zagoritis and consequently &8s to
his right to indemnity in respect of that
transaction. These matters, however, were
removed from consideration of the court be-
low by the agreement between Counsel and
were not argued either there or before this
court. In the circumsbtances, I express
no concluded opinion upon them.

I agree with the learned judge's con-
clusion that, on the case as 1t was conduct~
ed, the Plaintiffs were not entitled to the
declaration which they claimed.

There will be an order in the texrm pro-
posed by Gould J.A.

Dated at Wairobi this second day of
October, 1961.

XK. X. O'CONNOR.

President.
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FOR BASTERN AFRICA No.17
AT WAIROBI
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MARIE AYOUR

CECILE KYRIAZIS (formerly GALANOS)

ANGELA MARY HURIFY

HINRY ANTOINT AYQUB dppellants
and

STANDARD BANK OF SOUTH AFRICA

LIMITED and WILLIAM P. HOLDER

as EXRCUTORS of THE ESTATE OF

CHRISTOS GALANOS deceased Respondents

(Lppeal from judgment of H.li.Supreme Court of
Kenya at Nairobi (Miles J.) dated 28th Janu~
ary, 1960,

in
Civil Case No0.1185 of 19%9

Between
MARIE AYQUB % 2 OPTHERS Plaintiffs
and

STANDARD BANK OI' SQUTH

AFRICA ITD. & WILLIAM

P. HOLDER as EXECUTORS

OF THL ESTATY OF CHRISTOS

GaLANOS, decesseld Defendants) .

JUDGHMENT OF GOLD J.A.

Thig 1g an oppeal from a judgment of the
Suprenme Court of Kenya at Nairobi.

At some time prior to November, 1955, one
Leslie Norman Hurley became the registered
lessee of the Crown lease of land called the
Cranhurst Bstate (hereinafter called "the
Estate"). durley was the husband of the
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third Plaintiff and it is common ground that he
held the lease as trustee for the four plain-
tiffs, who were beneficially entitled to it.
The Plaintiffs were all members of the Ayoub
family, and the second Plaintiff was the wife of
one Christos Galanos. By a transfer dated the
11th November, 1955, Hurley transferred the
lease to Christos Galanos for a consideration-
expressed in the instrument to be Shs.300,000,
but it was common ground that no congideration
was in fact paid or intended to b~ paid.

An Agreement dated the 12th November, 1955,
was entered into between Christos Galanos of the
one part and the four Plaintiffs (in the agree-
ment referred to as "the Ayoub family") of the
other part, and contained the following material
provisions :-

"WHEREAD

(1) An Zstate known as Cranhurst Estate
(hereinafter referred to as 'the
Estate') and being Land Reference
Number 7532 S.%W. of Thika Township in
the said Colony of Kenya was purchasg-
ed by the Ayoub family and registered
in the name of the husband of the
party of the fourth part namely Leslie
Norman Hurley.

(2) The Land Control Board has refused to
allow the Ayoub femily to have the
farm registered in their names and Mr.
Galanos has agreed to take over the
farm and have the same registered in
hie name.

(3) At the date of this Agreement there is
due to Mr. Galanos or Tongoni Planta--
tions Limited a sum of approximately
Eleven thousand pounds. Although the
transfer of the Istate from the said
Leslie Norman Hurley to Mr. Galanos is
being registered the total purchase
meney is not being paic as Mr.Galanos
hereby admits notwithstanding a full
receipt having been given in the for-
mal transfer of the Estate Ffrom the
said Leslie Norman Hurley +to Mr.
Galanos.

<

20

30

40



°7.

‘4) The Ayoub Family and each of them here- In the Court
by declares that they are entitled to of Appeal for
one guarter each of the benefit of any EFastern Africa
sume which may become payable under

this Agreement. No.17
NOW IT IS HERESY AGREED AND DECLARED
as followss-— Judgment of

Gould J.A.
L. Im. Gelanos shall pay to the Ayoub 2nd October
family a sum which shall represent the 1961
difference between the sale price of continued
the Estate and any sums which shall be
due to either Mr. Galanos personally
or o Tongoni Plarntations Limited such
sum to b2 paid within seven days of
the completion of a sale.

2. Pending a sale the Ayoub Family
and each of them hersby agree that
hey will not take any action whatso-
ever to recover the sum due under
this Agreement.

3. In the event of the death of kr.
Galanos before a sale of the Estate Mr.
Galanos hereby directs that his Execu-
torg shall not sell the farm Gnleds the
price is agreed by the Ayoub family and
each of them and thereafter account to
the Ayoub family in accordance with the
terms Liereinbefore stated."

In 1954 Hurley had subledsed the Egtate to
one Chrigtos Dinitri Zagoritis, and in January,
1956, Zagoritis and anOUHer commenced an action
against Galanos, claiming damages for wrongful
re-entry upon and their eviction from ‘the Istate.
During the pendencey of that uctlon, viz on the
5th March 1957, Galanos sold the Istate for
£35,000, payable as to £5,000 on the signing of
the ag reement and thereafter by six yearly instal-
ments of £5,000 each. Chrigtos Galanos died on
the 29th June, 19573 his executors, who are the
Defendants in the present action settled the
Zagoritis action by paying She.133,000 and costs
on the lBth August, 1958. The dlopute which
thereafter arose ond which resulted in the present
proceedings was whether the moneys palid on the
gettlement of ths Zagoritis action were deductible
by the Defendants, as executors of Galancs from
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the proceeds of the sale of the Fatatez ia addi-
tion to the sum of £11,000 mentioned in the ~
agreement of the 12th November, 1955 (hersinafter
called "the Agreement").

I come now t0 the pleadings and to certain
events during the trial which had the effect of
limiting the matters which fell to be considered
by the learned Jjudge in delivering his Jjudgment.
I would say at once that this is & case which
exemplifies and emphasizes the iiportance of hav-
ing cases decided upon clear cut issues derived
from, or if the issues are separately formulated,
based upon, pleadings which leave no doubt as to
the cases upon which the parties rely. The claim
in the plaint was for a declaration that the de-
fendants were not entitled to deduct from the
proceeds of the sale of the Estate any of the
moneys relating to the settlement of the Zagori-
tis action or any of the costs thereof. The
Agreement was pleaded as follows, in paragraph

3 ¢~

"I, By an Agreement in writing dated 12th
November, 1955 made between the said
Christos Galanos deceasgad and the Plain-
tiffs it was agreed that ia consideration
of an Egtate known as Cranhurst Estate
Land Reference number 7532 (hereinafter
called 'the Istate') being registered in
the name of the sald Christos Galanog de-
ceased and of the transfer in fatvour of
‘the said Christos Galanos deceased
acknowledging full payment of the purchase
price for the Estate despite the fact that
the said purchase price had not been paid
the gaid Christos Galanos deceased should
pay to each of the Plaintiffs who were
beneficially entitled to the Egtate to the
extent of one quarter each of a sum repre-
senting the difference between the sale
price of the estate and any sums which
should be due to elther the said Christos
Galanos personally and/or to Tongoni
Pilantations Limited such sum to be paid
within seven days of completion of a sale
of the Egtate. The said Agreement fur-
ther provided that in the event of the
death of the said Christos Galanos deceas-
ed prior to & sale of the Istate the

10

20

40



10

20

30

40

99.

Executors of the said Christos Galanos
deceased should not sell the said estate
without the agreement of each of the
Plaintiffs as to the price at which the
estate was to be sold and that the Execu-
torg of the said Christog Galanos deceas-
ed should sccount to the Plaintiffs in
accordance with the said agreement. The
Plaintiffs will crave leave at the trial
to raefer to the sald agreement for 1ts
full tenor meaning and effect."

The history of the matter as I have outlined it
bove and the exigtence of the dispute, were
related in the cther paragraphs. Thig court
was informed that at a late stage of the trial
an amendment of paragraph 3 was asked for and
allowed, substituting the words "had been" for
the word "were" prior to the phrase "benefici-
ally entitled". The judge's note confirms
this. In spite of this order the record of
appeal shows ‘the plaint in its original form.

L failure to amend after order may well have
certain hechnical consequences under Order VI
Rule 24 of the Civil Procedure (Revised)

Rules, 1948, but I would like also t0 quote
from tnc Judﬁment of Evershed, il.R. in Cole v
Lejeune (1951) WT.N. 353, where he said -

"It is, however, important that the re-
cord should b2 in order when thc case
comes before this court, and the more =0
since the matters upon which appeal lies
to this court from the county court are
strictly limited by statute. What I
desire to say in the plainest terms is
this: the judge having ordered an amend-
ment of the pleadings, it was the duty of
the court ond of counsel 0 see that that
amendment wag effected, and that the re-
cord was put in ordexr. We have now done
that., The claim has been amended in cer-
tain respects which make it show as a
pleading thet it coveres an allegation of
licensor and licencgcee as well as that of
landlord and tenant.

Pleadings are not invented to en-
snare litigants, who are unaccustomed to
the intricaclies of the law: they are
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made to formulaste the issues which the Court
hag to determine; and it is therefore of
the utmost importance, when a matter of this
kind is settled by the judge's allowing an
amendment, that the record be put in proper
order."

This passage bears not only upon the inconven—
ience and possibility of error arising from in-
correct records on appeal, butbt upon what I said
earlier on the subject of clarity of pleading.

The Written Statement of Defence admitted
the Agreement, but made no other admissions in
respect of pwraﬁranh 3 of the plaint. Paragraphs
4, 5 and 7 of the Written Statement of Defence
were as followss-

"4, The Defendants maintain that the
Plaintiffs are bound by the said settlement
referred to in para.8 of the Plaint and
that all payments made by the Defendants in
connection with the said settlement includ-
ing the costs of the advocates for the de-
ceaged and also the costs of the advocsates
of the DoPendan s in comnection with Cran-
hurst Igtete gener rally and in connection
with S.C.C.C. No. 99 of 1956 in particular
are properly deducted from any purchase
monies which have come or are coming into
the hands of the Defendants from the Pur-
chaser of Cranhurst Estate.

5. The settlement and coste referred to

in para.8 of the Plaint were for the benefit
of the Plaintiffs and each of them and the
Plaintiffs agreed with the Defendants that
they the Plaintiffs would be liable for any
payments incidental to the sgaid suit ineclud-
ing costs.

7. The Defencdants will contend that thsz
Plaintiffs by their prior conduct are
estopped from denying their interest in the
settlement, and in the outcome of the Cours
proceedings referred to in the previous
paragraph."

When the case came on for trial, Mr. O
Donovan, for the Defendants, submitted that the
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plaint disclosed no cause of action. He argued In the Court
that the implications of paragraph 3 in law of Appeal for
were that the Piaintiffs were the beneficial Eagstern Africa
ovmers of bhe estalizs and that therefore Galanos

was & trustee at the time of his deati. Only No .17

if sho settlement of the Zagoritis action by

he Dafendants sumounted 4o a breach of + -
the Defendants anounted %o breach trust Judegment of

would liablility fall on the zsghete qnd the Could  J.A
Plaintiffs could not succeed on that basis ond October
because ne breach of trust had been pleaded. 1961

Mrgs. Kean, for the Plaintiffs, said that there
was no allegation of trusteeship or breach of
trust. The bagic of the claims was the agree-
ment Lo pay certain moneys upon sale of the
estase. Yr. O'Donovaen replied that the court
was bound to re2ad into paragraph 3 of the
plaint a sulting trust . Tne trial judge dis-~
allowed tie prellmlnary objection giving his
reasons in the final judgment as follows:-

continued

"T teook the view that it was arguable
that the agreement might b2 construed as an
agreement fcr sale and that if so the con-
sequence would be that the Defendants would
not be entitled to dzduct the sums in gues-
tion, Ord=r VI rule 29 only requires a
Plaint to disclose a 'reasonable', that is
to say an wjﬁuable calse o* acflon and I
therefore over-ruled the objecction.”

After the ruling, ¥r. 0'Donovan s=id that
neithar esteppel nor agresment (the grounds set
out in paragraphs 5 a

G

nd of the Written State-
ent of Defence respectively) were being pursued;
is cage w 1lu be that there was a resulting
rust. s Gtrial judge then fromed the follow-

c+C

(1) Whether the Defendants are trusteds and
entitled in that capacity to deduct the
sSUnms inVOled in the settlement of Court
Case No. 99 of 1956.

(2) If not whethsr they are entitled to de-
Ia

ducv the said sunms under the agreement
of 12th November, 1955.

Jrs. Hean thon opened the case for the
Plaintiffs, after which she iz recorded in the
trial judge's nots as sayings-
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"I did not come prepared to argue case on
basis of trustee. » ask Tor adjournment.
This may shorten case."

There was no objection by Mr. O'Donovan and the
case was adjourned until the following day.

When the court resumed, the transfer from Hurley
to Galanos was put in by consent and it was
arranged that Mr. O'Donovan should interpose a
witness, Mr. W.P. Holder, one of the Defendants.
Mr. Holder then gave evidence at some length and
immediately following his testimony there iz =a
portion of the judge's notes which reads as
followsz~

"O'Donovan: Fiether Galsnos is beneficisl
owner who can do what he likes or he is
trustee, Issue is very narrow.

Kean: If it is conceded that if no trust
I must concede there is little between us.

O'Donovan: I he is lisble to account for
profite he is entitled to be irdemnified.
He must be trustee. In construing phrase
'which shall be due' Court may look at
evidence.

Adjourned tc 2.15 p.nm.
2.15 pom.

Mrs . Keans Now agreed that only point for
decision is whether the sgreement of 12.11.55
taken with the {transfer constitutes a trust,
i.e. whether Galanog deceased was a trustee
of the estate. If he did hold as trustec
1t is agreed that the Plaintiffs are not
entitled to the declaration. If he did not
hold as trustee it 1s agreed that Plaintiffs
are entitled to the declaration.”

This agreement which apparently wes arrived at be-
tween Counsel during the luncheon adjournment,
narrowed the issue substentially. The effect
seems to have been thuat if it were held that there
was no trust Mr. O'Donovan could not rely upon any
other interpretation of the sgreement, and if
there were a trust the Plaintiffs' claim failed
without any need for the court to consider whether
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the Zagoritis settlement amountedto a breach of

that trust. ¥Mrs. Kean obviously had in mind
the two documents, the transfer from Hurley to
Galanos and the Agreement, but does not appear
to have restricted the agreement vetween Counsel
to eny particulcr type of trust, for the words
fi,e. whether Calsnos deceased was a trustee of
the estate® are quite genaral.

here followed argument as to wheth8r ex=
dence wag admissible to assist in the

1¢ construction of ‘the documents, and

ing of the trial judge was as follows:i-

"Ruling, In my opinion there is a latent
amblguity in the words 'any sums which

shall be cue' within the meaning of Section
93 of the Indian Evidence Act. The con-
struction of this phrsse is necessary in
order to decide whether there is a trust.

I rule that extrinsic evidence of facts
wnich would show the meaning is admissible."

A witness was then called for the Plaintiffs

and their case was closed. Mr. O'Donovan then
submitted argument and the case was adjourned
to the following day. It is necesgsary to set
out at some length the trial judge's note of the
nroceedings when the court resumed. I Thave
taken this from the learned judge's manuscript
notes. There are some inaccuracies in the
typed transcription in the appeal record.

"27.11,59,

Mrs., Kean: I ask leave to correct para.3
of plaint by substituting 'had been' for
'were beneficially entitled'.

o objection by O'Donovan.
QOrders Amerndnent as prayed.

Mrs., Xean: T apply for issues to be chang-
ed and defence properly amended. The case
for Plaintiffs was never that the relation-
ghip of trustecship existed. Defence was
agreenment and estoppesl. Basis of trial
completely changed. I may have injured my
case. If defence had been that they were
entitled as ftrustees to make the deductions
they would hzve to show they acted reason-—
ably. Order VI rule (2).
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Court still has power under Order XIV rule 5 (1)
to amend issue. I ask issues to be struck out
and for pleadings to be amended.

O'Donovan Q.Cs Mres. Kean and I reathed
agreenent yesterday that if Defendants were
trustees the action failed and if it were
not the action succeeded. I do not release
my friend from that agreement - not unfair.
This is an agreement on what are certain
automatic consequences.

Order XIV rule (1) (5). Ixoemination of
parties or advocates. Trust is not a legal
but an egquitable relationship. Construction
of agreement of 12,11.55 is cne which doss
arise on pleadings. It would have been suf-
ficient if only second issue framed. My case
is that urder that agreement the expense was
deductible because defendants were truastees.
Defence does expressly raisc issue 2s to
meaning of agreement. Far too late to re-
sile from a position in which Mrs. Kean

ully concurred. She is driven to meeting
argument thet plaint disclosed no canse of
action. Any act by a trustee falling short
of standard required is a breach of trust.
Order VI rule 2 - nobody can raise breach of
trust unless pleaded. Para.528 - Halsbhury
Vol.33. Plaintiff cannot raise (illegible)
further igsues. Trial should notv be as 4o
wnether trustees have acted properly. Case
has proceeded on only issue relevant on
pleadings.

Keans I do not wigh to address Courl fur-
ther. Agreement was on basis of first two
issues to which I objected.

Court: In my view on the pleadings the
issue as to the construction of the agree-
ment of 12.11.55 ig clearly raised. The
only issue which arises in this case is
whether the agreement creates the relation-
ship of trustee and (illegible) cestui que
trust. I see no neceggity for amending
the issues."

The purpose of the amendment asked for there,
is not entirely clear. resumably it was to lay
a foundation for Counsel's next submission (which,
if successful, would have necegzitated a new
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alignmeni of evidence and argument on both sides) In the Court

by making it cleas +hat no wdmicciovn Ul = S1ush oL Appeal for
was intended by paragraph 3 of the Plaint. The Zastern Africa
submission having falled, I do not think anything

turns upon the amendment, for the sole issue at No.17

that stage of the trial, trust or no trust, was
to be determined by tne construction of the doc-

uments ana the evidence and not by any supposed gggfgeng Zf
adnission.  The trial judge clearly held that ond Octoée;
Nrs.Xean was bound by the agrcement between 1961
counsel, and I would emphasize that the correct- continued

ness of his decicion in this'respect has not™
been made o ground of anpeal, though it was in-
cludea in propesed addivional grounds which were
apparently contemplated, but were not pursued.

As t0 the words used by the trial judge in his
ruling, I an satisfied he did not intend to re-
fer to the Agreement to the exclusion of the
transfer from Hurley to Galanos, which was speci-
fically mentioned in the Agreement. The emphasis
wag on the Agreement in my opinion, as the guide
to the intention of the parties in relation to
the capacity in which Galanos took the Egtate
under the transfer. in his judgment the trial
judge did mention the transfer when he said:-

"After the conclusion of the evidence
it was agreed by Counsel on both sides that
the point +or decision was whether the
agreement talren with the transfer constitute
& trust with the consequence that if Galanos
did hold as a trustee the Plaintiffs were
not entisled tc the declaration, while if
he d4id not the Plaintiffs would be entitled
to the declaration."

This was in nmy view clearly the right
approachto the case."

There would appecr to be a slight and immaterial

inaccuracy in that passage, for the agreement be-
tween Counsel wae arrived at before the evidence

was completed.

Having dealt in his juigment with certain of
the arguments, the trial judge expressed his con-
clusions in the following peragraph s-

"The pogition seems to me tc be this.
It is cleur from recital (1) in the agreement
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that Hurley was in fact a trustee.

Galanos purchesed from a person whom he
knows to be a trustee. He acquired the
estate without payment and with knowledge
of the outstanding equities. Even if
there were a payment Galanos had knowledge
of the outstanding equities. There is
nothing in the agreement to exclude a re-
sulting trust and tho arrangement was con-
nected with such a trust. Any other con-
struction would have the c¢onsequences
which could never have been intended by
the parties, least of all by the Plaintiffs.
It would mean that the Plaintiffs, whose
only assev wag this estate were in effect
making a present of it to Galanocs who wasg,
according to the evidernce, a multi-million-
aire, He could keep it ag long as he
wished without any obligation on his part
to manage it properly. No court could
interfere whatever acts of waste he com-
mitted. He could have let the estate at
a pepper-~coxrn rent to Tongoni Plantations
Limited or to any other person."

(I will have occasion later to refer to tuis
paragraph end will do so as "Parazgraph A").
Having referred to the correspondence and to
submissions on the question of illegality the
Trial judge concluded his judgment as follows:-

"Since I have construed the instrument
of 12th November, 1955 to create a trust
the action fails and there will be judg-
ment for the Defendant. I will hear argu-—
ment as to costs."

I think this last passage must be read as convey-
ing the trial judge's interpretation of what he
had held in paragraph A. as there appears to be
nothing else to which it could appropriately
refexr.

The Plaintiffs having failed in their claim
for a declaration, brought the present apneal;
I will refer to them herecafter =s “"the appell-
ants" and to the Defendants ag "the resvondents".
Mr. Gratiaen, who led for the Appellants, ex-
pressed the view that the trial judge should not
on the pleadings have framed an isgsue introduc-
ing the question of a trust. That however was
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not argued as a ground for upsetting the judgment, In the Court

for Coungsel conceded that in the light of the of Appeal for
agreement between Counsel, if the issues intro- Eastern Africa
ucing the question of a trust were to be con-

fined to a pure guestion of law arieing from the No.17

construction of the transfer and the Agreement

he co not fairly ai f >judice -
he could not fairly complain of prejudice or em Judgment of

arrassn . ¥r., Gratisen! i gum!
?; fiii?igt° tr. Gratisen's main argument was Gould J.A.
as I WS e 2nd October
1961

"I complain =28 a matter of fundamental
importancs of the attempt made from time

to time to argue, not merely that these

two documents created the trust, but that
independently of them a resulting trust
arose by implication of law from certain
circumstances, and that in those circum-
stances the agrecment of the 12th November,
1555, if it did not create a trust was not
incongistent with the continued existence of
8 resulting trust. That was an alternative
quegtion outgide the agreement whizh should
never have been considered by the itdge be-
cause 1t necesgarily called for a clear
statement in the pleadings of the Tacts re-
lied upon to establish a resulting trust in-
dependently of the trust allegedly created
by the agi:zment."

continued

I trust that this submission has been transcribed
correctly, for though it can be rested upon
Ground 17 of the llemorandum of Appeal, it does not
follow it in phraseology. Mr. Gratiaen submitted
that the learned judge misconstrued the Agreement
and he asked this court to decide that it did not
create a trust, end that pursuant to the agree-
ment batween Cour.gel the Appellants were entitled
to a declaraticn. ide submitted that in view of
Counsel's agreement and in the abeence of appro-
priate vleadingz it was not open to the Respond-
ents to rely on any other trust, and that the
learned judge vas wrong in holding that there was
a resulting trust. He said that in the paragraph
from the judgment which I have set out above as
Paragraph A, the learned judge found that because
certain matvers were known to Galanos there was a
resulting trust preceding and not excluded by the
LAgreement that once one specific issue had been
agreed upon 1t was wrong to take the view that
even if the Asreement did not create a trust cer-
tain other facts not pleaded, gave rise to an
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independent trust. The court was tied by the
agreement between counsel.

I agree that, in the circumstances, what the
court had to do was to decide the single issue
upon which counsel had agreed that the success or
failure of the action depended. It was an issue
for which the pleadings, in my opinion, provided
only a dubious base; at leagt it was not defin-
ed in the pleadings with clarity as such an issue
ought to be defined. Neverthelcss it was an
agreement between experienced counsel who had all
the facts before them, and an agreement from
which, on the appeal, neither side was sought to
resile. With all respect to Mr. Gratiaen's
argument, however, I am unable to accept, after
careful examination of the whole record, that the
igsue agreed uron was ag narrow ag he has suggest-
ed. Mrs. Kean, when informing the court of +thse
agreement aiter the luncheon adjourned on the
26th November, 1959, referred to "the agreement
of 12.,11.55 taken with the transfer", and although
the learned judge later mentioned the Agreement
only, I have no doubt at all that the court was
intended to consider and did consider the effect
of both documents. The transfer was referred to
in the Agreement and both documents were obvious-
ly essential parts of whatever arrangement the
varties wished to arrive at. What Mr. Gratiaen's
submission amounts to is that unless the Agree-
ment was itself to be construed as creative of a
trust, either express or to be implied from the
language employed, by way of settlement or declar-
ation by Galanos as a full beneficial owner, the
declaration asked for in fthe plaint must be made.
That, to my mind, is too narrow and artificiel,
and I am satisfied that what counsel had in mind
was the question whether the arrangements effected
by the transfer and agreement in Novewber, 1955,
resulted in a relationship of trustee and benefi-
ciaries between Galanos and the Appellants or in
some other relationship such as debtor and credi-
tor. That ig in accord with ¥rs. Kean's own
explanatory words to the court, "i.e. whether
Galanos deceased was a trustee of the esgtate".

Mr. Gratiaen's alternative arguument was that
the learned judge was wrong in finding that a re-
sulting trust arose in the present case. He
submitted that if Hurley had transferred the
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property without the consent of the Appellants In the Court

they could have followed it, but where, as here of Appeal for
the beneficiaries themselves arranged the tran- Eagtern Africa
saction, they could not claim the property as ———
against the transferee. That proposition ignores No.1l7

the fact that the consideration set out in the

transfer was never paid or intended to be paid.

Nor do I construe the Agresement as imposing upon Judgment of
X . : Gould J.4.

Galanos any obligation of such a nature that it ond October

could be said to provide consideration for the 1961

transfer in lieu of the sum mentioned in that continued

document, or which was inconsistent with the

position of a trustee. Had the Appellants direct-

ed Hurley to transfer the Estate for value he

would of course have remained a trustee for the

congideration received and the transferee would

have taken fthe Estate. But where beneficiaries

direct a transfer for no consideration I see no

reason why the ordinary rules should not apply:

the transferee would hold as trustee for the bene-

ficiaries, though he could adduce parole evidence

to show that the intention was that he was to take

beneficially: see LEWIN ON TRUSTS (15th Ed.)

p.130.

My own view of the task which was before the
court is this. 43 I have said, if the transfer,
established to be a voluntary one, stood alone,
there would be a trust in favour of the Appellants
unless otherwise rebutted. The transfer does not
stand alone but must be read together w®ith the
Agreement which followed it. It wae within the
competence of the Appellants and Galanos to arrive
at any legal position which they desired; it was
a question of what they intended and their inten-
tion must be arrived at by construing the transfer
and the Agreement together. In the approach to
such a task, however, I think it is a relevant con-
sideration that the effect of a voluntary transfer
standing alone would have been as I have stated.

On the question of the Agreement Mr.Gratiaen
submitted that the correct approach was that if a
document is capable of being construed as creating
legally enforceable rights that interpretation was
to be preferred to one which, though possible,
would give rise to an illegal and unenforceable ar-
rangement. He reliad upon FMills v. Dunham (1891)
1 Ch. 576 and Rodger v. The Comptoir d'Escompte de
Paris (1869) I R.2 P.C. 393. Ho cubmitted that
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the Agreement had no marks of creating a trust
between parties; that it was consistent with an
agreement reached between a new owner and former
beneficial owner. le suggested that the object
of the words "any sums which shall be due" in
clause 1 of the agreement was to cover any loans
which might be made after the date of the agree-
ment, not to cover management expenses; no
guestion of managemen’t expenses would be antici-
pated as the land was leased at the date of the
agreement., He pointed out that there was no
undertaking by Galanos to do anything inconsis-
tent with full ownership. Though there was an
obligation upon Galanos' execubors under clause 3
not to sell wivhout the agreement of the Appell—
ants as to the price, there was no such restric—
tion upon Galanos personally. He submitted that
though the Agreement cast no specific obligation
upon Galanos to sell, there was an implied term
that he would do so in a reasonadle time. An
instrument intended to create a trust would, he
submitted, have contained provision for disposal
of rents and profits.

The matter of possible illegality, which Mr.
Gratiaen relied upon as an ald to the construc—
tion of the Agreement is rather obscure. It
Galanos acquired the Estate on behalf of the Ap-
pellants without the consent of the Land Control
Board in writing, that would be contrary to
Section 7 (b) of the Land Control Ordinance (Cap.
150 the Laws of Kenya). The consent of that
Board is in fact endorsed con the transfer to
Galanos, as 1s that of the Commissioner of Lands
under Section 88 of the Crown Lands Ordinance
(Cap.155). There is no evidence as to what was
disclosed to these authorities when the consents
were givens; the matter was only raised in argu-
ment at the end of the case in the court below.
In the absence of anything to show the contrary,
Hurley's trusteeship must be presumed to have
been in accordance with and not contrary to law.
There is no evidence to show that it would have
been impossible to obtain official sanction for
Galanos to continue that trust. If that had
been established it would have provided stronger
support for Iir. Gratiaen's argument that the
transfer and Agreement, which were drawn by an
advocate, were designed to accomplish ends simi~
lar to those of a trust but by the different and
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legal means of vesting the legal and beneficial
interest in Galanos and creating o new debtor
and creditor relationship. That position, how-
ever, was not established. On +the other hand
¥ ,0'Donovan pointed out that even if a trust
was contrary to the provisions of the relevant
Ordinances, it was an i1llegality upon which
Galanos could not nave relied without fraud,and
herefore could not have relied on at all; this
factor may have been vresent to the mind of the
drafteman. I think this question is too specu-
lative to provide any assistance. What does,
to my mind, weigh heavily agzinst the debtor-
creditor arsument is the fact that no provision
was made in the Agreement for the Appellants to
receive any portion of the rents or profits or
of any compensatory interest pending sale. As
beneficiaries under a trust they were protected
as to the rents and profits.

I turn now to a gquestion of evidence. Cer-
tain grounds of appeal in the memorandum com~
plain of the admission by the learned judge of
extrinsic evidence, to explain the Agreement.

I did not understand Mr. Gratiaen to press this
matter strongly, though he contested the cor-
rectness of the learned judge's ruling that
there was a latent ambiguity in the words "any
sums which shall be due" in the ALgreement. His
objection to the evidence in the main was re-
lated to his principal contention that the
learned judge had found some form of trust not
within the agreement made between counsel; he
said that i1t was not open to the learned judge
to find thset the correspondence showed some
kind of trust prior to the Agreement. With
regpect I do noli think that the learned judge
did that. I think that the passage from his
judgment which I have already quoted as Para-
greph A, shows that he formed his opinion prim-
arily from the circumstances surrounding the ex-
ecution of the two documents. He then drew,
it is true, confirmation for his view from the
subsequent attitude of the Appellants as dis-—
closed in the correspondence bubt I do not think
that he can bz said to have based his opinion
on that.

I have no doubt that evidence of surround-
ing circumstances wag admissible in this case
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to enable the court to agcertain and give full
effect to the intention of the parties when they
executed the transfer and the Agreement. The
latent ambiguity lies in the question df The
capacities in which the parties were dealing
with each ovher and the main circumstances are

in fact referrsd to in the recitals of the agree-

ment which show the original beneficial interest
of the Appellants in the Egtate, the reason for
Galanos' taking it over, and the fact that he
did not pay the consideration mcantioned in the
transfer. The Agreement itself is one of +the
circumstances upon which the Apovellants must
rely to rebut tue presumption of a trust in Gal-
anos arising from the transfer of the estate to
him without consideration. Galanos' own evid~
ence would have been admissible for the purposes
as was said by James L.J. in Fowkes v. Pascoe
(1875) L.R. 10 Ch. Ap. 343 =t 349:-

"Where the Court of Chancery iz asked, on
an equitable assumption or presunption,

to take awey from a man thet which by the
common law of the land he isg entitled to,
he surely has a right to say: ‘'Listen to
my story as to how I came to have it, and
judge that story with reference to all
the surrounding facts and circumstances.'"

It must follow, I think, that either party is
entivled to insiet that all of the surrounding
circumstances are placed before the court. On
the other hand I am doubtful whether any sound
basig has been shown for ralying upon~ the  sub-
sequent correspondence as & guide to the con-
struction of the two documents in guestion.
Where there is ambigulity, the sense in which
both parties have acted upon the document is
admissible in explanation: HCNIR'S LAW .OF
EVIDENCE (3rd Edn) p.682, relying upon English
authorities. In my opinion it is difficult to
spell out of the correspondence, vhich is main-
1y between advocates, any such mubual course of
conduct, and to any extent that it tended to
show the way in which the Appellants' advocate
construed the documents it was irrelevant. The
learned judge mentioned a statement in a letter
from the advocate for the Appellants in which
he said that his clients were indebted to the
deceased for the running expences of tiie estate
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since the 12t November, 1957. If made by a
deceased person that statement might have been
admitted as & stavement against interest under
Section 32 (3 ¢f *“he Indian Evidence Act (and
see the Judgment of Wickens V.C. in Stock v
Meavoy (1872) L.R. 15 Eg. 55 at 58). In the
circumstances of fthis case I see little more in
the gtatement than the expression of the Advo-
cate's opinion of the legal position, which I
do not think was relevant to the question of
construction.

On this natter of evidence, for the reas-
ong I have given I consider that the learned
judge correchly considered all surrounding cir-
cumstances but ought not to have attached any
welght to the correspondence. As I have al-
ready said, however, as I read the judgment the
learned judge only referred to the latter to
show that it confirmed the view which he had
already expressed, tc the effect that Galanos
was a trustee. This court was not invited to
consider ordering a new trial on any ground re-
lating to wrongful admission of evidence; I
would in any event have taken the view that any
evidence which was wrongly admitted caused no
substantial wrong or miscarriage of justice and
that under rule 76 (2) of the Eastern African
Court of Appeal Rules, 1954, an application for
such an order would have had to be refused.

On the question of the construction of the
transfer and the agreement, I am of opinion that
the learned Jjudge in effect arrived at the cor-
rect result, which is, I consider, that the ef-
fect of the two documents was to constitute Gal-
anos a trustee. The transfer without consider-
ation inevitavbly clothed him with that role un-
less a contrary intent could be drawn from the
Agreement and the surrounding circumstances. I
de not think it is material whether the position
is regarded as o resulting trust stemming from
the transfer, or whether that documehnt "ghduld be
contemplated as vesting propersy subjsct to an
existing trust in & new trustee. Either possi-
ble view could have been negatived if the Agree-
ment and the surrounding circumstances had shown
that the intention wag that Galanos should take
beneficiolly. I sgree with the learned judge

that they do not. I have already dealt with the
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argument based upon the possible illegality of a
trust and found it indeterminate. The estate
was at the material time leased to Zagoritis at
£3,000 per annum, and, as the learned judge
pointed out the Estate was the Appellants' only
agset. Could the intention have been to- sur-
render these rentals to the wealthy Galanos,
which would have been the result of the dsbtor-
creditor relationship contended for? If such

a relationship were intended, also there appears
10 be no reason why provisions chould not have
been inserted limiting Galanos' right to commit
waste pending sale and imposing some form of ob-
ligation to use his best endeavours to sell and
some regtriction as to price. With Galanos as

a trustee the Appellants were protected in re~
spect of all of these matters. I do not consid-
er that the fact that Galanos was entitlea, under
the Agreement, to deduct from the purchase nmoney
sums due to himself or Tongoni Tlantations Ltd.,
is incompatible with a trust; nor is there any-
thing in the Agreement to prevent interest runn-
ing on the existing loan if interest was payable
under whatever arrangement was in force in rela-
tion to that loan. The fact that Galanos was
not called upon by the Agreement to consent the
Appellants as to the minimum sale price, whereas
his executors were so obliged, merely points to
the fact that the Appellants, no doubt by reason
of their relationship to him, had confidence in
Galanos personally. Ags a truvestee he would have
to obtain the best price in any event. The re-
striction on the right of sale by Galanos' execu-
tors I think to he equally consgistent with either
a trust or a debtor-creditor arrangement. I do
not find anything in the Agreement which points
to an intention to alter, with relation to the
land, the position which the parvies would have
occupied if the Agreement had not been entered
into. It may be asked, if that is the case, why
the Agreement was in fact signed. No firm answer
can be given, beyond the facts that on the one
hand, it contradicted the statemsnt in the trans-
fer that the purchase price had been paid in full
and put on record certain obligetions to be per-
formed by Galanos, and on the other, that it
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contained acknowledgment of the debt to
Galanos or Tongoni Plantations Ltd., and
gave Galanos a secure way of obtaining pay-
ment of that indebtedness.

For the reasons I have given I am of
opinion that the declaration acked for was

rightly refused by the learned Jjudge. 1
would therefore dismiss the appeal with
costs and certify for two counsel: In the

Supreme Court the order for cogts, follow-
ing re Grimthorpe's Will Trusts (1958) 1
All E.R. 765, was that the Defendants were
entitled to be paid out of the proceeds of
sale of Cranhurst Estate all costs and
expenses properly incurred. I would make
the order as to the costs of the appeal in
the same termss as however, no argument
on the question of costs was addressed to
this court, I would also give leave to
either party to apply to a judge of this

court for a variation of that order if they

8o degire.

Dated at Nairobi this 2nd day of
October, 1961.

T.J.GOULD
JUSTICE OF AFPPEAL.
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IN HER MAJESTY'S COURT OF APPEAL
FOR EASTERN AFRICA
AT NATROBI

CIVIL APPEAL WO,33 of 1940

BETWE I N

1; MARIZE AYOURB

2) CECILE KYRIAZIS (formerly CGALANOS)

33 ANGELA MARY HURLEY

4) HENRY ANTOINE AYOUB Appellants

and

STANDARD BANK OF SOUTH AFRICA
LIMITED and WILLIAM P, HOLDER
as EXECUTORS OF THI} ESTATE OF
CHRISTOS GALANOS deceased Respondents

(4ppeal from judgment of H.Ill.Sunreme Court of
Kenya at Nairobi (Miles, J.) dated 28th
January, 1960,

in
Civil Case 10,1185 of 1959
Between
llarie Ayoub and 3 others Plaintiffs

and

Standard Bank of South africa
Limited and William P.Holder

ag Execubtors of the Hastate of
Christos Galanoz deceaged De

Hh

endants)

[

JUDGMENT OF NEWBOLD J.A.

This appeal comes before this courtv in a
confused and unsatisfactory condition. As Mr.
Gratiaen, who appeared for the Appellants,
stated, the litigation started on the wrong
foot and as 1t has developed it has gone right
out of hand. I am doubtful whether on the
pleadings as they stand the learned judge should,
at an early stage in the case, have Iframed <the
issues which he did, which igsues remained with-
out change or addition unvil the end. When an
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igsue of the relationship of trustee is framed
by the court in circumstances in which the
vleadings of neither party clearly allege such
relationghip and one party specifically denies
this relationship there is a danger of the pro-
visions of Order VI rule 2, which require par-
ticulars of any alleged breach of trust to be
nleodad, being overlooked until too late. I
am also doubtful whether in all the circum-
stances of this case, including the pleadings,
the issues, the arguments, the nature of the
evidence and the way in which it was led, the
learned judge should not, in spite of the
agreement of counsel, have acceded to the re-—
guest of counsel for the Plaintiff made to-
wards the end of the case and allowed the
pleadings to he amended and the issues changed.
There are many aspects of this appeal which
lead me to the view that the most satisfactory
course would be to have a retrial with amended
pleadings, but neither party to this appeal has
suggested such a course and this court is left
to make the begt of what, in my view, is an un-
satisfactory position.

The facts of this case reduced to their
simplest form are as follows:d- The appellants
were the beneficial owners of Cranhurst Zstate
but the Estate could not be registered in their
names; they caused the Estate to be Transg- ~
ferred to and registered in the name of Mr.Gal-
anos, who was the husband of one of the Appell-
ants and who was owed money by the Appellants,
on the understanding that when Mr. Galanos sold
the BEgtate they would receive the excess of the
sale price over the amount owed to him; while
Mr.Galanos was the registered owner of the
Egtate he took csrtain action which resulted in

a suit against himj Mr.Galanos sold the Fstate

and shortly thercafter died while the suit was
still pendings Mr.Galanos' executors, who are
the Respondents, settled the sult on payment of
a sum of money and costs and they claimed to be
entitled to deduct the expenses of the settle-
ment of the suit from the amount owed to the
arpellants as @ result of the sale of the Estate.
To enable the executors to sustain their claim it
is essential that Mr.Galanos should have been a
trustee of the Egtete and the dAppellants the bene-
ficial owners thereof.
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Ls I have gtated, I am doubtful whether the
learned judge was correct in reducing the pro-
blems posed in this case in effect to the simple
issue of whether or not Mr. Galanos held Cran-
hurst Egtate as a trustee. However, the essen-
tial lgsue now before this court is whether the
learned judge was correct in holding that Mr.
Galanos was a trustee of the Estate and the ap-
pellants the beneficial owners thereof. Should
Mr  Galanos have been the trustee not of the
Estate but of the proceeds of the sale of the
Estate that would not, as this case has been pre-
sented, be sufficient to enable the executors to
sustain their claim. Having regerd to the view
which I take of the essential issue I shall not
deal with the other matters raised by Mr.Gratiaen,
though I should say that the agresment of counsel
does not appear to me to be restricted to a trust
arising in a particular manner.

In order to determine the isgsue of whether
Mr. Galanos held the estate as a trustee it is
necessary to examine the circumstances at the
time the Egtate was transferred to him, the docu-
ments executed at or about the time and the rele-
vant statute law. There is remarkably little
evidence on oath as to the clrcumstances at the
time the Estate was transferred to Mr. Galanos
but it appears to be common ground that the Ap-
pellants were the beneficial owners o6f the Egtates
that Mr.Hurley, in whose name the Estate was
registered, was the trustee of the Estate and
that the Appellants desired, for some unspecifi-~
ed reason, that he should cease to be the regis-—
tered owner:; that the Appellants wer>? unable to
register the Estate in their names; that Mr.
Galanos, a very wealthy man and the husband of
one of the Appellants, was owed about £11,000 by
the Appellants; that the Estate wag transferred
by Mr.Hurley to Mr.Galanos for £15,000 (which
amount was never intended to be paid) and +the
necessary consents to such transfer were endorsed
on the deed; and that on the day following the
transfer an agreement, drawm by an advocate, was
entered into between the Appellants and Mr.Galan-
0os in relation to the Estate.

Before examining the terms of this Agreement
it is necessary to bear in mind that under the
Land Control Ordinance of Kenysa it is unlawful for
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a person Lo acguire any interest over land coming
within the ambit of the Ordinance without the
consent of the Land Control Board. Ag a result
of this it would have becn unlawful for Mr. Gal-
anog to hold the Estate as trustece for the Ap-
rellants unless the Lznd Control Board had given
thelr consent thereto. There is no gpecific
cvidence ag to whother this consent was ever ap-—
plizd for or ootained and the issue of illegal-
ivy, toough nov pieaded, has been referred to
delicately voth in the judgment of the learned
judge and in the submissions before the Supreme
Court and whis Court. There 1s, however, evid-
ence that the Lppeliants, or at least one of then,
were awzre that they could not kave an interest
in the Istacve wishout such consent: at the end
of the evidence of lirs. Xyriazis she states that
she lmew it wes wrong for IM». Galanos to hold the
Estate as trustee and the agreement of the 1l2th
dovember, 1955, rccites that the Land Control
Board hed refused their consent to registration
of the Zztate in thie names of the Appellants.

I consider thiat the only possible Infersncé from
this evidence is that the consent to Mr.Galanos
beingz a trustee of the Estate was never given.
This, of course, does not decide the issue, as
either Mr. Galancs was nevertheless a trustee oI
the Estate in breach of the law, or the arrange-
ment arrived at by the Lppellant: and Mr.Galanos
was such thaet it did not result in their having
any interest in the Zgtate, in other words that
Mr.Galanos was not a trustee of the Egtate. I
regard, however, this possibility of illegality
as a fact to be borne in mind in determining the
intention of the Appellants and Mr. Galanos when
the Zstate was transferred to him.

Turning now to the trensfer of the Estate
and the agrcement of 12th November, 1955, there
is nothing in either of these documents which
expressly declares that Mr. Galancs is to be a
trustee of the Estate or that the Lppellants are
to have any beneficial interest in the Estate.
If Mr. Galanos is to be a trustee and the Appell-
ants to have an interegt in the Egtate a trust
has to be implied. as long ago as 1672 it was
gaid in Cookx v. fountain, 36 B.R.984 at p.987;
"so the trust, if there by any, must either be im-
plied by the law, or presumed by the Court. There
1s one good, general, and infallible rule that
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goes to both these kinds of trust; 1t is such a
general rule as never deceives; a general rule
to which there is no excepition, and that is this;
the law never implies, the Court never presumes

a trust, but in case of absolute necessity". In
my view that statement of the law is as good to-
day as it was nearly 300 years ago. Do the
circumstances of this case reguire ss of necegss-
ity that a trust should be implied? In my view
they do not. The persons involved in this 10
transaction were all related or connected: one
of them was very wealthy and was owed a consider-
able sum of money by the others who were benefi-
cially entitled to an estate; and it is clear
there was an .ntention to sell the Estate with
the result that the debt could be discharged and
any surplus given to the persons entitled to it.
It is not an unwarranted assumption That "the”
Lppellants considered the person most suitable

to obtain a satisfactory sale would be Mr.Galanos, 20
the wealthy husband of one of the beneficiaries,
and that the simplest way of achieving this ob-
ject would be t¢ convey the Istate to him abso-
lutely while at the same time entvering into an
agreement getting out their various interests in
the sale proceeds. This, on the facts, I con-
sider a perfectly possible interpretation of the
documents and one which would not result in &
trust of the Estate arising. Wnile a different
interpretation ig possible, there is nothing in 30
the circumstances which I regard as requiring as
of necessity the existence of a trust.

The courvs will not imply a trust save in
order to give effect to the intention of the par-
ties. As was said by Lindley, L.J. in Standing
v. Bowring (1886) 31 Ch.D.282, at p.289:=

"Trusts are neither created nor implied by

law to defeat the intenvions of donors or
settlors; they are created or implied or

are held to result in favour of donors or 40
settlors in order to carry out and give ef-

fect to their true intentions, expressed or
implied."

Further, the intention of the parties +to
create a trust nust be clearly detesrmined befors
a trust will be implied Lord Halsbury, T.C. in
Smith v. Cooke (1891), L.C. 297, caid at ».299:-
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"I nust say I for one have always protested
against endeavouring to construe an instru-
nent contrary to what the words of the in-
gtrument itself convey, by some sort of pre-
conceived idee of what the parties would or
nigat or pcrizeps ougnt to have intended
when they began to frame their instrument.
vessesessses I Tthinit T am not entitled to
put into the instrument something which I
¢o not find there, in order to satisfy an
intention which is only reasonable if I
presume what their intentions were. I
must find out their intentions by the in-
strument they have executed; and if I can-
not find 2 suggested intention by the terms
of the instrument which they have executed
I must ossume that their intentions were
only such as their deed discloses."

In my view to imply a trust in the circumstances
of this case might well defeat the intention of
the parties to the agreement. I see nothing in
the agreement nor in the circumstances of the
transfer whichh compels me to say that the only
intention of the parties concerned was to create
a trust. t is true that the consideration
mentioned in the transfer was never intended to
b paid, but there neverthelegs was very real
consideration for the transfer. It is also
true that if the Appellants transferred the
Estate absolutely to Mr. Galancs they lost the
right to any interim income from the Estate pend-
ing the sale and they had no legal means of en-~
forecing a sale save possibly from an implied term
that the sale should take place in a reasonable
time, but they obtained in effect a discharge of
their current licbility and, as Mrs. Kyriazis
said in evidence, they relied on llr. Galanos who
weg a member of the family and a business man

who "knew about these things" to sell the Estate
to their greatest advantage. In fact he sold
the Estate in loss than 18 months and the circum~
stance that the sale price was £35,000 while the
consideration mentioned in the transfer was
£15,000 is as much evidence that he made an ad-
vantageous sale as that the figure of £15,000 was
an under-valiuvation of the Estate. The only
direct evidence of the intention of the Appell-
ants &t the time of the transfer is that givén by
Mreg. Xyriazis and is to the effect that no trust
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of the Estate was intended. It is true that
the learned judge, in deciding that a trust was
created, would appear to have rejected this
evidence, but as I understand the reasoning of
the learned judge he appears to havé come™ 10
this conclusion on a presumed intention of the
Appellants from the construction of the docu-~
ments fortified by statements subsequently made
by the advocates in correspondence. With re-
spect to the learned judge, while I agree that
a possible construction of the documents is ax
implied trust I do not think it the only or, in
the circumstances, the more prohable construc-
tion; and I consider the subsequent corres-
pondence by tae advocates a somewhat dubious
base for implying a trust.

The basic facts of this case are mnot in
egssence dissimilar from the basic facts in
Central Trust and Safe Devosit Co. v. Snider,

1916 I A.C, 266, In that cage a niece convey-—
ed to her uncle absolutely a half share in a
property (the other half share already belonged
to the uncle) for a nominal consideration. The
real consideration, which was to take effect in
future, was set out in a letter written on be-~
half of the uncle at about the time of the con-
veyance. The niece subsequently claimed that
the conveyance, though absoiute in form, was in-
tended as a conveyance in trust for her. At
p.271 the Privy Council, which held that no
trust arose, said "The intention, as manifested
by the conveyance, is clear enough. All the
interest (of the niece), whether legal or equit-
avle, 1g intended to pass. The letter coutains
nothing inconsistent with and a godd d8gl to

confirm this. (The uncls) was evidently intend-

ed to be put in a position to grant = lease or
leases of the property on such terms as he might
think desirable, which could not properly be
done if (the niece) remained equitable owner of
a moiety of the property". Ir ny view the Ap-
pellants in this case, having regard to all the
circumstances, intended to trancsfer the Estate
absolutely to Mr.Galanos so that he had a free
hand to deal with it in consideration of the
discharge of their debt and the division of the
expected surplus after a sale which, =g members
of a family, they relied on ¥r.Galanos to make
to their best advantage. This transaction in
my view was never intended to be a trust and did
not give rise to an impliecd trust.
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Accordingly I would allow the appeal.
ated at Noirobi this 2nd day of October,
1961.
2.0, NEWBOLD.
JUSTICE OF APPLAL.
I certify that this is a true copy of the
original.

(Sgd) ?
fTor REGISTRAR
18.10.1961.
No.l9

JUDGE!'S NOTLS

IN HER MAJESTY'S COURT OF APPEAL
FOR EASTERY AFRICA
AT TWATIROBI.
CIVIL APPEAL NO,33 of 1960

BETWEEDN

MARIZ AYOUB
CECILE KYRIAZIS (formerly GALANOS)
ANGELA MARY HURLEY
HENRY ANTOINE AYOUB
and

STANDARD BANK OF SOUTH AFRICA
LINITED and WILLIAKM P. HOLDER
as EXECUTORS OF THEI ESTATE OF
CHRISTOS GALANOS deceased.

NN

N

R i

2.10.61. Corams O'Connor P.
2'30 p'm- NeWbOld J‘nA;

Sirley for Appellants
Shaylor for Respondents.

Judgment of Gould J.A. delivered by me.

Judgment of Newbold J.A. delivered by him.

My judgment delivered by me.

Appeal dismissed with costs.
foir two Counsel.

Certificate

APPELLANTS

RESPONDENTS

Regpondents entitled to be paid

In the Court
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Ezagstern Africo

No.1l8

Judgment of
Newbold J.A.
2nd October
1961
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No.l9
Judge's Notes
2nd October
1961

out of the proceeds of sale of Cranhurst Estate
all costs and expenses properly incurred, subject
to leave to elther party to apply to a judge of
this court for a wvariation of that order if they
so desire,

K.X. O'CONNOR

PO

2,10.61.




In the Court
of Appeal for
Eagtern Africa
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2nd October 1961
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No.20
ORDER

IN HER MAJESTY'S CCURT OF APPEAL

FOR EASTERN AFRICA
AT NATIROBT

CIVIL APPEAL NO0.33 of 1960

BETWEEN

MARIE AYOUB g
CECILE KYRIAZIS (formerly GALANOS)

ANGELA MARY TURLEY

HENRY ANTOINE AYOUB ) APPELLANTS

~ and ~

STANDARD BANK OF SOUTH AFRICA )
LIMITED and WILLIAM P. HOTDER )
as EXECUTORS of the BSTATT of )
CHRISTOS GALANOS deceased ) RESPONDENTS

(Appeal from Judgment of Her Majesty's Supreme
Court of Kenya at Nairobi (Mr.Justice Miles)
given on the 28th day of January, 1960, in
Civil Case No.1185 of 1959

BETWEEN

MARIE AYOUB

CECILE KYRIAZIS (formerly GALANOS
ANGLLA MARY HURLEY

HENRY ANTOINE AYOUB

- and -

STANDARD BANK OF SOUTH AFRICA
LIMITED and WILLIAM P. HOLDER
as Executores of the Estate of
CHRISTOS GALANOS deceased ) DEFENDANTS)

N e N e

PLAINTIEFS

Nt e S’

In Court this 2nd day of October, 1961.

Before the Honourable the President (Sir
Kenneth O'Connor) the Honourable Sir
Trevor Gould, a Justice of Appeal and the
Honourable, lMr.Justice Newbold, a Justice
of Appeal.

QRDER

This Appeal coming on for hearing on the

10

N\
o
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16th and the 17th days of June, 1960 AND UPON
HEARING E.F.N. Gratiasen, Esq., of Her
Majesty's Counsel and Mrs. L. Kean of Counsel
for the appellants and B, 0'Donovan, Esq., of
Her Majeety's Counsel and D.F. Shaylor, Esq.,
of Counsel for the Respondents it was ordered
that this Appeal do stand over for judgment
eand upon the ssroe coming for judgment this day
IT IS ORDERED by a majority of the Court :-

L. THAT +this Appeal be dismissed;

2 THAT +the Appellants do pay to the
Respondents all costs and expenses proper-
ly incurred by the Respondents and such
coste and expenses to be for two Counsel
and be paid out of the procesds of sale
of Cranhurst Lstate;

3. THAT leave be granted to either party to
apply to a Judge of this Honourable Court
for a variation of the order as to the
coste if they o desire.

GIVEN under my hand and the Seal of the
Court this 2nd day of October, 1961.

F. HARLAND
REGISTRAR

ISSUED +this 13th day of February, 1962.
I certiiy that this is a true copy
of the original.
(Sgd.) ?

for REGISTRAR.
14.,2.62.
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No.21

ORDER GRANTING FINAL LEAVE TO LPPEAL
TO HER MAJESTY IN COUNCIL.

IN HER MAJESTY'S COURT OF APPEAL
FOE. EASTERN AFRICA
AT NATROBI

CIVIL APPLICATION NC.19 of 1961

(In the Matter of an intended appeal to
Her lajesty in Council)

BETWEZEN 10

MARIE AYOUEB )

CECILE XYRIAZIS (formerly GALANOS))

ANGELL MARY HURLEY

HENRY ANTOINE AYOUB ) APPLICANTS

- and -

STANDARD BANK CF SOUTH AFRICA )
LTD. and WILLIAM P. HOLDER as )
Executors of the Istate of )
CHRISTOS GALANOS, deceased ) RESPONDENTS

(Application for final leave to appeal to 20
Privy Council in an intended appeal from

a2 judgment and order of Her Majesty's

Court of Appeal for Eastern &Lfrica at

Nairobi dated 2nd October 1961

in
Civil Appeal No.33 of 1960
Between
Marie Ayoub & 3 Ors. “oo Appellants
and

Standard Bank of South Africa ) 30
Ltd. & inor. as IExecutors of )
the Estate of Christos Galanos,%

deceased Respondents)

In Chambers this 13th day of April, 1962.

Before tihie Honourable Ir. dJustice
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Crawshaw, a Justice of Appeal. In the Court
of Appeal for

UPON the epplication presented to this Bastern Africa

Court on the 9th day of April, 1962, by the

above-naned applicants for finsl leave to No.21
appeal to Her Majesty in Council LND UPON

READING +the affidavit of MICHAEL KBEAN Order Granting
gworn on the 7th day of April, 1962, in Final Leave to
support thereof LUD UPON HEARING Counsel Appeal to Her
for the ipplicants and for the Respondents Majesty in

IT IS ORDERED that the application for Council

final leave to appeal to Her Majesty in 13th April 1962
Council be and is hereby granted AND IT IS continued

DIRECTED that the record including this
Order, be despatched to Zngland within four-
teen days from now AND IT IS FURTHER
ORDERED +that the cogts of this application
do abide the result of the appeal.

—y - ~

DATED at Nairobi this 13th day of
April 1962.

M.D. DESAI.
ACTING REGISTRAR.

ISSUED this 13th day of April 1962.

I cexrtify that this is a true
copy of the original.

(Sgd.) ?

for RZGISTRLR. 13/4/62.
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EXHIBIT D.l.

COPY

AN AGRIEIZMIENT made the Twelfth day of
November One thousand nine hundred and fifty

five BET WZEEN CHRISTOS GALANOS of Nairobi
in the Colony of Kenya Company Director (herein-~
after called "Mr. Galanos" which expression sghall
where the context so admits include hisg personal
representatives and assigns) of the first part
MAEIE AYOUB of Nairobi aforesaid Widow of the
second part HENRY AYOUB of Nairobi aforesaid of
the third part ANGELA MARY HURLYEY of Nairobi
aforesaid of the fourth part and CECILE GALANOS
of Nairobi aforesaid of the fifth part (herein-
after the parties of the second, third, fourth
and fifth parts are collectively referred to as
"the Ayoub Family") WHERE AL S

(1) An Estate known as Cranhurst Estete (herein-
after referred to as "the ustate") and being
Land Reference Number 7532 S.W. of Thika

Township in the said Coiony of Xenye was pur—

chased by the Ayoub Family and registered in
the name of the Husband of the party of the
fourth part namely Leslie Norman Hurley

(2) The Land Control Board hzs refused to allow
the Ayoub Family to have the farm registered
in their names and Mr.Galanos has agreed to
take over the farm and have the samec regis-
tered in his name,

(3) At the date of this Lgreement there is due
to Mr. Galanos or Tongoni Plantations Limit-
ed a sum of approximately Eleven thousand
pounds. Although the trensfer of the
Estate from the said Leslie Norman Hurley to
Mr. Galanos 1s being registered the total
purchase money is not being paid as Mr.Gal-
anos hereby admits notwithstanding a full
receipt having been given in the formal
transfer of the Estate from the said Lesliie
Norman Hurley to Mr. Galanos.

(4) The Ayoub Family and each of them hereby de-
clares that they are entitled to one quarter
each of the benefit of any sums which may
become payable under this Agreecment.

NOW IT IS HERUBY AGREED AND DECLARED as
follows ¢--
1. DMr.Galanos shall pay to the Ayoub Family a
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gumr wnich shall represent the difference between Defendants

the sale price of the IEstate and any sums which Exhibits

shall be due to either Mr. Galanog personally or

to Tongoni Plantations Limited such sum to be D.1.
re ays 20 etio:

:fi? within seven days of the mpletion of a Agreement

el S e

12th November
£. Pending a sale the iAyoub Femily and each of 1955

them hereby agree that they will not take any continued
action whatsoever to recover the sum due under

this Agreement.

3. In the event of the death of Mr.Galanos be-
fore a zale of the Egtate lMr.Galanos hereby
directs that higs Executors shall not sell the
farm unless the price is agreed by the Ayoub
Pamily and cach of them and bthereafter account
to the Ayoub Pamily in accordance with the terms
hereinbefore stated.

AS WITNESS the hands of the parties the day
and year first hereinbefore written.

SIGNID by the said CHRISTOS )

GALANOS in the presence of:-) 84/- Ch. Galanos

sd/- B. Allin
Advocate

SIGHED by the said MARIE

AYOUB in the presence of:-— 8d/- Marie Ayoub

sa/~ A.P. Moaning
AdVO“EtVS Asst.
Nairobi.

SIGNED by the said HENRY

AYQUB in the presence of:

Sd/- Ph.Goodenough
Registered Chiropodist
London.

Sd/- Henry Ayoub

SIGHNED by the gaid ANGELA

ITARY HURLEY in the presence

ofs

Sd/— i,P. Manning
Advocates Asst.
Nairobi.

Sd/- Angela Mary
Hurley

SIGNED by the sald

GALANOS in fthe pres encD o*:

sd/- AP Mannlng
Advocates Asst.
Nairobi.

sa/- Cesile
Ffalanosg

\-/\_/\/\_/\JV\,_-' R I e L I, MR T W N, i i N L N e g
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DATED 12th November 1955,

CHRISTOS GALANOS ESQ., lst part,

MRS, MARIE AYQUB 2nd part.
HENRY AYOUB ESQ., 3rd part.

MRS. ANGELA MARY
HURLEY 4th part.

MRS. CECILE GALANOS 5th part.

ACKNOWLEDGMENT OF DERT.

DRAWN BY:

Shapley Barret Allin & Co.,
Advocates,

Nairobi.
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cory/
I FER MAJESTY'S SUPREME COURT OF KENYA
AT WATROBI
OIVIL CASE N0.99 OF 1956

1. CHRISTOS DIMITRI ZAGORITIS
Proprietor of Coffce and Sisal Egtates,
and producer, exporver and dealer of
coffee and sical, Nairobil.

2. MICHAEL LOGOTHETIS, Coffee and Sisal
Eptate Manager, Nairobi. Plaintiffs

Addregs for serviece care of D.N., &
R.N., Xhanna, Advocates, Shelkh
Building Victoria Street, P.O.

Box 1197, Malrobi

VEersus

CHRISTOS GALANOS

C/o Tongoni Plamtation Limited

Princes House, Government Road,

Nairobi. Defendant

PLAINT

""he Plaintiff above-nezmed states as follows:i-

1. By a Lease dcted the 1lth May, 1954, and made
between LTSLIE NORMAN HURLEY and the first Plain-
tiff, the said LESLIE NORMAN HURLEY, demised 10
the first Plaintiff 329 acres of land (less road
reserve of 7 acres), situate South West of Thika

in the Kiambu District, known as "CRANHURST ESTATE"
for a term of five years from lst April, 1954, at a
yearly rent of Shs. 60,000/- payable by certain in-
stalments specified therein.

2. The said Lease contained a covenant that the
said first Plaintiff might peacezbly hold and enjoy
the said premises during the said term without any
interruption by the said LESLIE NORMAN HURLEY or
any perscn lawfully claiming by under or in trust
for him.

. By a trangfer dated 11th November, 1955, and
registered at the Registry of Titles at Nairobi, on

Defendant's
Ixhibits
D.ll
Plaint

January.
1956
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23rd November, 1955 the said LESLIF NCRMAW HURLIY
transferred all his right title snd interest in
the said premicses to the Defendant.

4. The said Lease provided for payment of an
instalment of rent of Shs. 20,000/~ on or before
the 31st October 1955, which accrued due to and
only to the said LESLIE NORMAN HURLEY, who ceased
after the date of the said transfer of his rever-
sion aforesaid to the Defendant to have any right
to re-enter upon the said premises on account of 10
the non-payment thereof. Moreover, the said
LESLIE NORMAN HURLEY, by his duly authorised
agents and advocates Messrs. Shapley, Barret, All-
in & Company, on the 15th September, 1955, agreed,
without resiling from such acceptance pursuant to
the liberty in that behalf and within the period
stipulated, to accept a deferred payment of the
said rent, from funds which his said agents and
advocates, were up to a sum of £5,000, duly
authorised to receive, from time to time as they 20
became due, through Tanganyika Coffee Growers
Association of Moshite Zagoritis Investments
Limited, who releagsed the sume to the said agents
and advocatss for the said first plaintiff's
account.

5. The Defendant was not entitled to the sald
instalment of rent, which had accrued due, if at
all, before the date of the aforesaid trangTer,
or to re-enter upon the said premizes or enforce
a forfeiture of the said lease in respect of it. 30
Nevertheless on the 18th day of Januvary, 1956,

on account of the alleged non-payment of the said
instalment of rent the Defendant without the con-
sent and against the will of the said first
Plaintiff evicted the first Plaintiff, his manag-
er, and servants from the possession usgse and
occupation of the said premiges and has since
kept them so evicted.

6. The Defendant before purporting to re-enter

and to evict the Plaintiff ag aforesaid never 40
did any act evincing an intention to determine

the lease before re-entering and wrongfully

evicting the Plaintiff.

7. The Defendant further purporsted by & letter
dated January, 19th, 1956, to justify the said
wrongful eviction and re-entry, on account of
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alleged breaches of covenant, without specifying Defendant's
the same, or whether their alleged breach occurr- Exhibits

ed before or after the aforesaid date of trans-

fer to the Defendrat. D.1l.

3. “he sald preuises were at all material times Plalnganu%r
in as good a condition as they were when demised, 1956 ary
stbjces to fair wear and tear, and were consider- continued
ably improved by the first Pleintiff beyond what

they wvere at the time of the letting, and the
first Tlaintiff had with all due diligence, per-
formed all nis obligotions under the Lease, or
had with rensonable wescatch taken steps to carry
out his obligations in a reasonable and practic-

abls manner.

9. The saic lease contained a proviso for re-
entry by the said LESLIE [JORMAN HURLEY, in the
event of any such instalment of rent as aforesaid
or any port thereof remaining unpaid for twenty
one days after becoming payable whether legdlly
demanded or noh and in case inter alia of any
breach or non~observance of any of the aforesaid
covenants.

10. By a letter dated 25th January, 1956, the
Defendant purported to justify the said wrongful
entry alleging breaches of covenants, and giving
particulars thercof in the said letter.

11. The Defendant never preceded his wrongful
entry, and eviction of the Plaintiff, by any act
evincing an intention to determine the lease on
account of the alleged breaches of covenants as
aforesaid.

12. The Defendant further never by hisg letter
dated 25th Januvary, 1956, purvorted Lo state
whether the alleged breaches nad occurred hefore
the dote of the transfer to him or after.

13, The said first Plaintiff denies that he
egver committed breaches of the said ccovenantes as
alleged or at 2ll and if contrary to his conten—~
tion it should bz found that he has committed the
zlleged breaci or breaches of the said covenants
he gays that the snid breach or preaches was or
were (i) past breaches, waived by acceptance of
rent or obtnerwise condonead or whose performance
was by mutual agresment postponed or deferred,
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or (ii) not the subject of any express conditions
such as provide for re-entry.

14. By reason of the foregoing the Defendant has
derogated from his grant to the Plaintiff and - is
in breach of the covenant for cuiet enjoyment,
set out in paragraph 2 hereof whereby the Plain-
tiff has suffered loss and damage.

PARTICULARS

Loss of the wvalue of the un-
expired term demised to the

Plaintiff 200,000-00
Loss of profit from 18th January
1956 to 1lst April 1959 300,000-00

Loss of salary to Manager and
wages to the labour, until dis- '
charged by reasonable notice. & ,000--00

506 ,000~00

15. Further, when on the 18th January, 1956, the
Defendant trespassed upon and wrongfully took
possession of the premises aforesaid, the coffee
plantation, was then or within a matter of days
after stoppage of the rains, ready for pruning
and spraying and the grass ready for weeding, in
order to preservs the crop from destruction or
deterioration.

16. The Defendent or his servants or agents,
wrongfully dispossessed the Plaintiff, and his
manager, of the said premises, by foreibly enter-
ing and remaining thereupon in a summary and
high-handed manner sccompanied by several persons,
despite the second Plaintiff's protests, and
caused wrongfully to deprive the second Plaintiff
and his family of the enjoyment and use of the
house, and a cesgation, interruption of the first
Plaintiff's business, and interference and pre-
vention of the Plaintiff's looking after and pre~
serving his coffee crop, estimated at 40 tons and
valued at Shs. 300,000/-.

17. ALTERNATIVELY, the Plaintiff clalums possess-
ion of the sald premises and to be ralieved from
the alleged forfeiture (if contrary to his con-
tention it should lawfully be found +to have
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1

ocecurred) on account cof the alleged nonpayment
of rent upon such terms as the court shall think
fit.
18. TFurther, when on the 18th Jenuary, 1956, the
Defendant trespassed and wrongfully btook possess-
ion of ths premices as aforesaid, there were upon
the gald »renmiges the zoods, urnltJLV, clothing
and household effects which were the property of
the coc~u¢ Plaintiff, valued at Shp."ﬁo 000/~
which said goods the Defendant has th@r“wfong—“
fully converted, or deprived the secord Plaintif?f
of the use thereof.

The Plaintiffs =2ccordingly claims-

(a) &L declarstion that in entering and re-
waining upon the said premises, the Defen-
dant was and is & trespasser, has derogat-
cd from his grant, and 1s in breach of his
covenant for quiet enjoyment;

(v) Judrmen+ for the first Pleintiff for Shs.
506,000/~ under paragraph 14 hereof;

(¢) Judgment for the first Plaintiff for Shs.
300,000/~ under paragraph 16 hereof;

(4) Exemplary, punitive and vindictive for the
first Plaintiff for tresvass and disposses-
gion in & forcible, summary, and high-
handed rmanner;

(e) Further or in the alternative,
(i) An injunction to restrain the Defendant

oy his servants or agents or otherwise
from remaining upon the saild premises;

(ii) Possession of the said premises:

(iii) & Declaration that the rent is suspend-
ed and not payable from 18th January,
1956, until possession is restored;

(iv) Relief against the forfeiture of the
gaid lease:

(v) Damagesg for deterioration, destruction
or loss of crop, ready for pruning;

(£) Bxemplary, punitive and vindictive damages,

Defendant's
Exhibits

D.1.

Plaint
January

1956

continued



Defendant's
Exhibits

D.

L.

Plaint

1956

J anuary

continued

Defence and

Counterclain

1956

March

132.

for the second Plaintiff for trespass and
dispossession in a foreible, summary, and
high-handed manners;

(g) Shs. 60,000/~ or other sum representing
goods and chattels lost as a consequence of
the trespass, for the second Plaintiff under
paragraph 18 hereof, or damage for conver-
sion thereof;

(n) Costs;

(i) Further or other relief that this Honourable 10
Court may deem fit to grant.

DATED at Nairobi this day of January, 1956.

for D.N. & R.N. Khanna
84/~
ADVQCATES FOR THE PLAINTIFES.

Filed by:

D.N. & R.N.Khanna,

Advocates,

Sheikh Building,

Victoria Street, 20
P.0. Box 1197,

NATROBI.

cory/..
IN HER MAJESTY'S SUPREME COURT OF KENYA
AT NATIROBI
CIVIL CASE N0.99 OF 1956.

1. CHRISTOS DIMITRI ZAGORITIS and
2. MICHAEL LOGOTHETIS Plaintiff

versus
CHRISTOS GALANOS Defendant 30

Address for service:-

Shapley, Barret, Allin & Company,
Clarkes Chambers,

Northey Street,

Nairobi.

DEFENCE AND COUNTERCLAIM

it

1. The Defendant admits paragraphs 1,2,3 and
9 of the Plaint save and except:-

(a) The rent stated in paragraph 1 of the Plaint
include moveable assets specified in the 40
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said lease as well as the immovable pro-
perty let

The covenant dsscribed in paragraph 2 of
the Plaint was declared in the said lease
to be, and is by virtue of the provisions
of Section 108 (¢) of the Indian Transfer
of Property Act, 1882, conditional upon

the first Plaintiff paying the rent reserv-
ed in the said lease and observing and per-
forming the several covenants stipulations
and contracts contained in the said lease
on the part of the first Plaintiff to be
verformed and observed;

The said lease contained (inter alia) a
proviso and agreement, as set out in para-
gravh 4 of the gaid lease, in the following
termss-

"PROVIDED FURTHER AND IT IS HEREBY AGREED
that if any part of the rent hereby reserv-
ed shall be unpaid for twenty one days

after becoming payable whether formally de-
manded or not or if any covenant on the
Tenant's part hereby contained shall not be
performed or observed or if the Tenant or
other person in whom for the time being
hereby created shall be vested shall become
bankrupt or shall enter into any arrange-
ments or execute an assignment for the bene-
fit of his creditors or suffer any execution
to be levied on his goods then in any such
case 1t shall be lawful for the Landlord at
any time thereafter to re-enter upon the de-
mised premises or any part thereof in +the
name of the whole and thereupon this demise
shall absolutely determine.”

The aaid lease contained in Clause 3 thereof
cov:oate to be performed and observed by
the ' ret Plaintiff (inter alia) as follows:-~

"a) To pay the reserved rent on the date and
in the manner aforesaid.”

"¢) To repair and keep in tenantable repair
every part of the demiged premises and all
additions thereto including all machinery
and equipment as per attached inventory
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referred to hereinbefore including all
hedges fences gates drains walls and walks
of every description and to keep the roads
walks and paths properly gravelled and in
good repair."

"3d) To keep the wood and wire work of all
buildings and structures and the glasgs in
and upon the demised premises in good con-
dition fair wear and tear excephed."

"g) To cultivate and manage the Jdemised
premises according to the approved methods
practised in this Colony in regar-d to the
clase of property deumiscd ard to keep the
land free from weeds and in good order and
to specifically manurc all the coffee
trees of the agreed bearing area of the
estate calculated for the purpose of this
Agreement to be One hundred and twenty
acres (120 acres) of coffee in the fourth
year of the term hereby granted and to use
not less than one debi of manure for each
tree of coffee referred to lLereinbefore
and to return the demised premises on the
termination of the said Lease in a condi-
tion not inferior to that described in the
Delapidation Report attached hereto and
marked "A".,"

"h) To preserve all fruit trees plants and
any other trees and not to rumove or cut
any trees except such as may be dead and
the removal of which would benefit the de-
miged premiges."

"3j) Not to commit or permit or suffer any
waste or spoil any part of the demised
premises.”

"1) To yield up the demiced premises with
all additions thereto at the termination
of the demise in such a state of repair
cultivation management and olherwise as
shall be in compliance with the Tenants
covenants herein contained."

"e) On the 1lth November 1955 the owner-
ship in all moveable assets then the pro-
perty of the said Leslie Nurman Hurley
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and gituate on and used in connection with
the said piece of land passed to the
Defendant.

2. The Defendarnt will refer to the said lease
at the hearing for the full terms and meaning
thereof.

3. The Defendant states that upon transfer to
him by Leglie Norman Hurley of all the right
title snd interest of the said Leslie Norman
Hurley in tne said premises there was transferr-
ed to the Defendant =ll the rights of the saiad
Leslie Norman Hurley of re-entry and of forfei-
ture and of compensation for breaches of coven-
ant whether already accrued or which might ac-
crue, after the transfer.

4. The Defendant denies being indebted to the
first or to the second Plaintiff or to any other
person or persons in the sums claimed in para~
graphs 14, 16 and 18 of the Plaint for the reas-
ons set out in the Plaint or in any other sum or
sums or for any other reason or at all,
5. The Defendant denies heing liable to the
first or to the second Plaintiff or to any other
person or persons for damages whether ligquidated
or unliquidated as claimed in the Plaint or for
any other reason or at all and joins issue with
the Plaintiffs and with each of them on all ques-
tiong of damages.

6. As to paragraphs 4 and 5 of the Plaint the
Defendant does not admit that the instalments of
rent of Shillings 20,000/~ which was due to
Leslie Norman Furley on or before 31lst October
1955 was paid and does not admit that the said
Leslie Norman Hurley agreed to accept a deferred
payment of the said rent as stated or at all.

The Defendaut denies that he was not entitled to
re-enter upon the caid premises or to enforce a
forfeiture of the gnid lease in respect of non—
payment of rent due to the said Leslie Norman Hur-
ley before the said transfer of this reversion and
repeats paragraph 3 hereof.

7. As to paragraph 5 of the Plaint the Defendant
further states that the first Plaintiff committed
breaches of covenant contained in Clause 3 of the
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said lease and on the part of the first Plaintiff
to be performed and obscrved other thaen the
covenant for payment of rent.

PARTICULARS .

The Pirst Plaintiff

(2) Has not repaired or kept in tenantabls vepair
every part of the demised premises and all addi-
tions thereto and in particular has p.rmitted the
following defects to occur in the main dwelling-
house, the roof to fall into disrepair and leak,
the verandah ceiling to be removed, the water
system to the house to become def:sctive, the
electric supply to the house tc¢ be disconnected,
the hand basin ané lavabtory to be broken; has
vermitted the coffee factory buildings and fer-
menting and washing btanks attoched thereto to
become defective and unserviceable and the wood-
work in such facktory to be removed and/or damaged;
had permitted the water tanks to become cracked
and unserviceable: has permitted the stores and
outhouses adjacent to the dwelling house to be
damaged, the walls thereof to become defective
with holes in them and plaster to fall away and
guttering to fall into disrepair; has permitted
the guest cottage walls to become defective by
plaster falling away and the roof to become un-
gserviceable and the glass in the windows thereto
to be broken, has permitted lorry garage roof
to be removed and a wall thereof 9 be broken
down ; has permitted the roofing to the cattle
dip together with the wood and wire work used in

conjunction with such dip to be removed; has
permitted the concrete worli of tne coffee barbe-
cue to fall into disrepair and break up; nas

permitted walls of labour lines to¢ fall in and
has permitted roofs thereon to be removed; =~ has
permitted windows in the main store to be broken
and allowed the wooden stairs and losding plat-
form and the door to the first story thereof *to
become defective; hag allowed the septic or
cegs pit concrete work to break and holes to ap-
pear therein and has removed the water closet
bath and hand basin from the outside bath house.
The First Plaintiff has failed to repair or
remedy all or any of the foregoing dcfects.

(b) Has not repaired or kept ir +tenantable
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repair all machinery and equipment let to the
Firet Pleintiff and in paerticular one Land Rover
damaged, coffeaz cleaninzg machinsry unserviceable,
Fordson tractor out of repair, 50 coffee trays
out of repsir and 100 missing, and one rotovator
broken.

(¢) Has not kept the wood or wire work of all
buildings and structures or the glass in or up-

on the demised nremises in good condition even
e&llowing for fair wear and tear and in particu-
lar the glass in the windows of the guest cottage
main store and stores near the dwellinghouse has
been broken and nobt replaced. The expanded
metal and wire work at the cattle dip and in the
coffee factory nes veen removed and not replaced
and the wire enclosures together with the fencing
poles carrying the same used in conjunction with
the cattle dip have been removed and not replaced.
The woodwork of the coffee factory has been dam~
aged and or removed and not repaired or replaced
and the woodwork on the coffee drying tables has
been removed and not replaced. The electric wir-
ing connecting th~ generating plant and the main
house has been rcmoved and not replaced.

(d) Has not cultivsted or menaged the demised
premises according to the approved methods prac-
tised in Kenya Colony in regard to the class of
property denmised and has not kept the land free
from weeds or in good order and in particular has
not pruned or kept pruned adeguately or at all
coffee trees and has failed to check the growth
of or remove couch grass and other weeds from
and amonget the coffee trees.

(e) Has not preserved trees and plants dnd in
particular has permitited growing coffee trees to
be burnt or destroyed by fire and to be destroyed
or rendered useless through the growth of couch
grass amongst coffee trees and has ploughed out
or otherwise destroyed 2 pineapple plantation.

(f) Has removed or cut or felled living trees,
other than ccffee trees, on the said premises.

(g) Has committed or permitted or suffered waste
on the said premiscs and has spoilt the garden
and pleasure ground adjacent to the dwellinghouse

on the said premises in that he has removed the
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electric light plant and wires connecting the same
to the dwellinghouse, has converted the metal
electric light pole into & water pipe after remov-
ing the same, has destroyed the tennis court and
has erected sheds on the same and has failed to
keep the said tennis court in such condition as to
permit it being used for its proper purpcse; He
has removed coffee drying tables, pulled down a
store and demolished the cattle shed and milking
shed; in addition he has felled ond removed trees 10
and pulled off rovofs and demolished wiied enclos-
ures of bomas as stated in the foregoing sub-para-
graphs of this paragraph.

(h) The First Plaintiff has not wvielded wup the
demised premises with all additions thereto in
such a state of repair cultivation or management
as was in compliance with the Tenants covenants in
the said lease contained.

8. The Defendant states that the aforesaid

breaches of covenant being failure or neglect of 20
the first Plaintiff 4o repair and keep in tenant-

able repair the said buildings and machine?y, to
cultivate and manage the demised premises in

accordance with the approved methods practised in

Kenya Colony in regard to the class of property

demised, the cutting or removal of living trees

and the spoiling of the tennis court and other

acts of waste and the failure to reinstate build-

ings and erection heve continued up to the 18th

day of January, 1956 and were continuing breaches 30
of covenant from the 1lth day of November 1955 to

the 18th day of Jarpuary 1956.

9. The Defendant states that on the 18th day of
January 1956 on account of the several breaches

of covenant aforesaid committed by the first

Plaintiff the Defendant peaceably and quietly re~
entered upon the demised premises ond informed

the second Plaintiff that he was doing so and

thereby showed his intention to determine the

lease and the lease thereupon derermined. 40

10. As to paragraph 6 of the Plaint the Defend-
ant repeats paragraph 9 hereof and denies that
he evicted either the first or second Flaintiff,
alternatively, i<, which is denied, he did evict
either Plaintiff it is decnied that such eviction
was wrongful.
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1. It is denied that the letter dated the 19th
January 1956 purports to justify any eviction
whether wrongly (which is denied) or otherwise.
On the contrary, the said letter, to which the
Defendant will refer at the hearing for its full
contents and meaning, advised the first Plaintiff
that the Defendant had re-entered and stated the
grounds for so long.

12. The Defendant denies each and every allega-—
ticn contained in paragraph 8 of the Plaint and
repeats paragraph 7 and 3 hereof.

13. Ags to paragraph 10 of the Plaint, the Defend-
ant admits he wrote to the first Plaintiff on 25th
January 1956 but otherwise denies the allegations
contained in the said peragraph and in particular
denies that his entry was wrongful. The sald
letter, inter alia, set out some of the breaches
of covenant committed by the first Plaintiff but
specified that the same were not exhaustive.
14. As to paragraph 11 of the Plaint, the Defend-
ant repesats paragraphs 9 and 10 hereof and denies
that his entry was wrongful.

15. As to paragraph 13 of the Plaint the Defend-
ant states that the first Plaintiff did commit the
Breaches of covenant specified in the said letter

of 25th January 1956 and also the several breaches
of covenant hereinbefore stated. It is not admitt-
ed that the breaches of covenant were past breaches
and on the contrary states that breaches of covenant
were continuing breaches as is pleaded in paragrap 8
hereof and it is denied that any of the said breaches
of covenant were waived by an acceptance of rent or
were otherwise condoned by the =foresaid Leslie Nor-
man Hurley or by the Defendant or by any person act-
ing on their behalf. It is further denied that any
agreement was made to postpone or defer the perform-
ance of any covenant to be performed or observed by
the first Plaintiff. It is also denied that breach
of the said covenants or any of them was not the
subject of any express conditions as provided for
re-entry and the Defendant repeats paragraph 1, 7
and 8 hereof.

16. As to paragraph 14 of the Plaint it is denied
that the Defendant derogatzd from his or any grant
to the first Pleintiff or committed any breach of
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covenant for gquiet enjoyment or any other breach
or at all. The Defendant does not admit +that
the first Plaintiff has suffered loss of salary
to any Manager or labour or that the said Manag-
er and/or labour were given any notice. The
Defendant denies that the first Plaintiff has
suffered loss or damages by reasoa of the loss
of the value of the unexpired term and denies
that he has suffered loss of profit in the sum
alleged or at all and in any event the loss, if 10
any, which is denied, in the value of tho unex-
pired term is merged in the loss of profits, if
any, which is denied. The first Plaintiff has
given no allowance for income or other tax to be
agsegsed on his profits, if any, which is denied.

17. As to paragraph 15 of the Plaint the Defen-

dant states the coffee trees cught to have been

pruned and the grass weeded the szaid trees be-

fore the 18th January 1955. The Defendant

denieg that he trespassed upon the sald proper- 20
ty or that his taking possession thereof was

wrongful.

18. As to paragraph 16 of the Plaint it is
denied that the Defendant wrongfully dispossess-
ed the First or the Second Plaintiff of the said
premises or any part thereof eithsr by his own
act or those of any servant or agent of his and
denies that he forcibly entered the said prem-
ises or remained thereon in a summary or high
handed manner. It is denied that the second 30
Plaintiff made any protests and it is denied
that the seccnd Plaintiff or his family were de-
prived of the use and enjoyment of the house and
the Defendant repesats paragraph 9 hereof and
further states the second Plaintiff was by letter
delivered to the second Plaintiff on Zlst Janu-
ary 1956 informed that he was at liberty to re-
main on the said premises until he could find
alternative accommodation., Further on the 18th
day of January 1956 the second Plaintiff was 40
offered employment by the Defendant on the said
premises which offer was neither accepted or re-
jected on that day. Any cessation or interrup-
tion of the first Plaintiff's business and in-
terference and prevention of the first Plain-
tiff's looking after and preserving his growing
crops was in the premiges, Justified and follow-
ed upon the determination of the Tease in the
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circumstances stated herein. The Defendant per- Defendant's

nitted th: first Plaintiff t¢ remove from the Exhibits

premises all coffcece picked by the first Plaintiff

which the firest Plaintiff hag removed. It is D.1.

denied that a proper estimatbte of the coffee crop

was 40 tons or that thw crop wecg 40 tons or that Defence and

the value thersof wasg Shs.300,000/-. Counterclaim
March

19. Ag to parsgraph 17 of the Plaint the Defend- 1956

ant denies that the first PLlointiff is entitled continued

to or should be grantcd relief against forfeiture
whether for non payment of rent or any other
breach of covenant by the first Plaintiff and
deitizgs that the first Plaintiff ie entitled +to
possession of the s&aid premises.

20. As to poragrapyh 18 of the Plaint the Defen-
dant repeatc paragravh 9 hereof and states that
all times the second Plaintiff hzg been st liberty
to remove sll goods and chattels belonging 6 him
or to his family from the premises and has since
filing action removed some of the same. It 1is
denied that the Defendant has ever converted or
deprived the second Plaintiff of the use of any
article belonging to nim or that he trespassed
upon the premises or wrongly took possession
thereof.

2l. Bave and accept as is herein expressly ad-
mitted, the Defendant denies each and every the
allegations contained in the Plaintiff's Statement
of Claim as though the same werc herein set out
and traversed seratim.

22. The Defendant repeats the foregoing para-
graphs of the Defence and states that by reason of
the breaches of the said covenant to repair and
keep in repair the buildings and structures and
the breaches of covenant to cultivate the lands in
the msoner aforesaid and to yield up the demised
premiges in such state of repair cultivation or
managenment as was in complience with the Tenants
covenants in the said lease contained the Defend-
ants has suffered losgs and damage to the extent of
Shs.83,000/-.

Particulars.

(2) To repairing 2nd reinstating build-
ings and structures, replacing ‘
roofs where removed Shs .60,000/-
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(b) To removing couch grass and '
weeds from coffee londs Shs.20,000/-
(¢) To pruning coffee which ought
to have been pruned by +the
first Pleaintiff prior to LOth
January 1956 Shes. 3,000/-
Shs.83,000/-

23. The first Plaintiff has renoved from the

sald premiges and has converscd to his own use
and deprived the Defendant of the use thereof

the following articles wvalued as hereafier ap-
pears which articles are the propsrsy of the
Defendant.

2 Blectric light plants value Shs. 2,500/-

1 Messey Harris Pony
Tractor value Shs. 6,000/~

1 Coffee King Spray machine value She. 1,800/-

1 Trailer value Shs. 1,500/~
100 Coffee %rays @ Shs.30/-
each value Shs. 3,000/-
5 Pedigree cattle value Shs. 5,000/~
Sundry tools and equipment o
of farm and workshop valug Shs. 3,000/-
She.22,800/-

24. The first Plaintiff has cut =2nd removed

from the said premises 60 blanted and growing
trees valued at Shs. 6,000/- in breach of his
aforegaid covenant in that behalf.

25. The first Plaintiff hsas damaged and failed
to repair machinery and equipment *the property
of the Defendant for which the cogt’ of replac-~
ing or repairing amount to Shs. £2,600/-.

Particulars

Repairs to Fordson Tractor Shs. 2,000/-

10¢
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Repairs to Hydranm Shs. 600/-
Repairs to 50 coffee trays at ‘
Shs .10/~ each Shs. 500/-

Replacensnt valved of Land
Rover car damaged so as to

be ugeless Shs.6,000/-~

Legs salvage value Shs.2,50Q/— 3,500/~

Replacement value of Rotovator

broken and ucsless Shs. 2,000/-
Shs.86,000/-

26. The Defendant counterclaims against the first
Plaintiff in the sum of Shillings 120,400/- being
the sur tetal of amounts set out iu paragraphs 22
to 25 (both inclusive) hereof.

WHEREFORE the Defendant prays that this Honour-
able Court do ¢-

(a) Dismiss this suit as against the First and
Second Plaintiff

(b) Give judgment agsinst the First Plaintiff in
favour of the Defendant in the sum of Shillings
120,400/-

(c) Award the costs of this suit and counterclaim
to the Defendan

{d) Award the Defendant interest at Court rates
on the said sum of Shillings 120,400/~ from the
date herecf till decrec and on the decretal sum
found due from date of decrce till payment in
full.

(e) Grant such further or other rclief as the
Court shall deem fit.
DATIZD this day of llarch 1956,

Sharley, Barret, Allin & Company
aAdvocates for Defendant

We hereby conseut to0 this Defence and Counterclaim
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being filed out of time.

D.NO :".'- R.N- Khalll’la
Advocates Tor First and
Second Plaintiffs.
Filed by:

Shapley, Barret, Allin & Co.,
Clarke's Charbers,

Northey Street,

Nairobi.

ZAGORITIS and LOGOTHETIS wversus CALANOS 10

OPINTITION

In this case Mr. Zagoritis (the first Plain-
tiff) and Mr. Logothetis (the secoad Plaintiff)
have brought a suit against Mr.Galanos (the
Defendant), claiming some £40,000 and £3,000
respectively, together with general damages in
respect of the Defendant's re-entry upon a coffee
farm, known as Cranhurst Estate.

Thig DBestate wes leased to the first Plain-
tiff by a Mr.Hurley under a lease‘dated 1ITh May 20
1954. On the 11th November, 1955, Mr.Hurley
transferred all his interest in the lease to the
Defendant.

At the time of the transfer 1t would appear
- although there may be an issue cf fact as to
this, having regard to the matters pleaded in
paragraph 4 of the Plaint - that an instalment
of rent, amounting to Shs.20,000/~, was then in
arrear. It was because of the non-payment of
rent and also because of alleged breaches of 30
covenant, with which I will deal later in this
opinion, that the Defendsant entered upon and
took possession of the said Estate on the 18th
January 13856.

I do not intcnd to refer in detail to the
facts of the re-entry or to the Plainbiffs’
claim and the Defendant's defence thereto and
counterclaim, as set out in the pleadings. I am
instructed that negotiations for a settlement
are now under consideration and the Plaintiffs 40
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have reduced their claims to a figure of approxi-
mately £4,000, whilet the Defendant has reduced
hiz counterclaim to approximately £2,000. I anm
now asked to advise the Defendant with regard to
any such settlemeut. 3efore I do so, I should
like to make one comment upon the defence as
pleaded, merely to éraw attention to the fact
that no alternative ploa of set-off has been in-
ciuded in the defence.

In order to advise upon any settlement, it
ig first neceseary to consider the strength or
weakness of the Defendant's case, i.e. whether,
apart from any guestion immediately connected
with the circumstances of the re-entry, he had a
rignt to re-enter at all. A4s giated, he purport-
ed to re-enter and take possession of the Estate
on twe grounds - (i) non~payment of rent and (ii)
breaches of other covenante.

With regard to non-payment of rent, it is
necessary to refer to Section 109 c¢f The Indian -
Transfer of Property Act and the proviso thereto,
which reads:

"Provided that the transferee i3z not
epntitled to arrears of rent due before
the transfer ....."

Even assuming that there was a breach of coven-
ant to pay rent in accordance with the terms of
the lease, existing at the time of the transfer,
Section 109 must at least make 1t doubtful wheth-
er the Defendant, as transferee, could enforce
the right to re-enter contained in Clause 4 of
the lease for non-payment of rent. Thes next rent
was due on the 31lat March 1956, and therefore
there was no rent in arrear due to the transferee

at the time of re-entry. Unlegs therefore, it
could be argued that the breach was continuing I
think that the Defendant's right to re-enter on
this ground wouid be defeat~d by the proviso to
Section 109.

With regard to the other breaches of coven-
ant, upon which tho Defendant founded his right
to re-enter it is necesssry aguin to refer to the
terms of the leass,

Clause 3 provided:
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"The Tenant for himself and his s
hereby covenants with the Lendlord as
Tollowss—

(a) To repair and keep in tenaatuble repair
every part of +tic demised premises and
all additions theretc including all
machinery and eguivment as per attached
inventory referred .......etc., and

(g) To cultivabte and mETLE 5 th~ demige
prenises ac corilng o the approved
methods prectised in this Colony in
regard to the class o“ Jropert“ denised

and to keep the land free from weeds
and in good order...... 2tc., etc., "

At the time when the Defendant re-entered
the Estate, the reports show that it was in a
very poor condition, and I refer particularly to
the report of lr. ilerry wcmtnor dated 19th Janu-
ary 19)6 However, it must be mentioned thatb
the Estate had been inspecied, on the ianstruc-
tions of the Defendant by dMr. Tigdale Jones in
November 1955, who had submitted a report which
appeared to szow that there hud been an improve-
ment in the condition of the Zstate compared
with its conditions at the time when it was
originally leased t¢ the first Plaintiff. This
report did not meet with the approval of the
Defendant, who obtained a seoond report from
Mr .Evans of Messrs.Dalgety % Ce.Litd., which was
submitted early in January 1956 aad which clear-
ly disagreed with the report submitted by Tis-
dale Jones. It is significant that Mr. Evans
had known the Zgisnte sinece 1937. It is quite
clear that the statements oif the l.2fendant, who
ig himself an experienced coffee grower, of Mr.
Evans and Mr. Herryweather cstablish that the
Estate was in poor condition with fvbara to the
buildings thereon and the munne in waich it
had been cultivated, and I thiank these sgvabte~
ments would undoubtealy show th the report of
Mr. Tisdale Jones was unrealis tlc. Neverthe-
less we are lefs in some doub®t as to what the
condition of the Egtate was at the time of the
lease to the first Plaintiff, 2nd it would
therefore be difficult to refute *r. Tisdile
Jones' statement that improvement had taken
place between that date and Hcvernher 1955. The
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obligation placed upon the Tenant under Section Defendant's
108 Tm) of the Indiarn Transfoer of Property Act Exhibits
is &=
D.l.

"to keep the property in as gecod a condi-

tion as he found it and to yield it up Opinion

in the szame ccndition at the termination 16th April

of the lease, subject only to fair wear 1956

and tear and irresistible force' continued

The Plaintiff agpears to rely uvon this in
paragraph £ of the Plaint, but the wording of
that section and the terms of the lease are dif-
ferent, in particular the first two words in
Clause 3 (¢) of the lease - "To repzir"™; without
these words there might have been something in
the Plaintiffs!' allegation. The words are of
the utmost importance and, in my view, they mean
that thers was an obligation placed upon the
tenant to put ths premises in repair, if at the
commencement of the lease they were not already
in repair; furthermore, I think that the words
can also be counstrued as a notice to the Lessee
1o repalir the premises, machinery and equipment
as set out in the inventory, if they were not al~
ready in repair.

ct O3

If I am richt with regard to that comstruc-
tion, then, whatever was the actual condition of
the premises, machinecry and equipment at the
time of the lease, it was the duty of the lessee
to put them in good repair within a reasonable
time. It is clear frow the reports that he had
failed to do so and that a reagonable time had
long been exceedeud.

With rezard to Clause 3(g) the reports show
that at the time of re-entry, a great deal of the
coffee had become derelict ond that an immense
amount of work was necessary to clean the Estate
of weeds and couch grass etc., before the Estate
could be said to bz free from weeds and i#i good
order. Some latitude must be given to the lessece
with regard to cultivation, since it is impossible
to clean the Estate and thereafter to cultivate it
in a proper manner in & matter of weeks, or even
months. If, sz might reasonably be supnosed, the
Estate was in poor condition at the time of the
granting of the lease, one would expect it to take
at least twelve to eighteen months to put it in
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good order. The most that can be said is that,
according to the reports of Evans and Merry-
weather, the condition of the Estate in Novem-
ber 1955 and January 1956 was such that™no
reagonable steps could have been taken *to put
the Estate in good order, but it must be remem—
bered that this is not in =2ccorduance with the
report of Tigdale Jones.

Looking at the matter 2s a whole, I think
it can be f&lr;] egtanlished thlt there was a 10
breach of covenant on the port ¢f the first
Plaintiff (i) to repair the pres bCS machinery
and equipment (ii) to keep thenm 1n ?“deT and
(i1ii) to cultivabe and clean the Fetate in
accordance with the provisions of Clause 3(g).
That being so there was, prima facie, a right
to the Defendant under the leage to re-enter
the Bstate. I say this because such covenants
run with the land ond the breaches must be con-
sidered to have been continuing. 20

The nsxt matter to counrider is whether the
Defendant should have given notice to the first
Plaintiff (i) to remedy the breaches within s
reasonable time before re-cnbry and (ii) of
his intention to re-enter in default. Under
English Law - Conveyancing Act 1891, Section 14
and Section 146 (1) of the Law of “moper+y Let
1946 - guch notice is required before the lease
can be gaid to be forfelted. Sim;lmrlv, under
Section 111 (g) of the Indian Triusfer of Pro- 30
perty Act 1882, as amended by the ict of 1929,
such notice ig also necessary. However the
amending Acl has not heen abp71@d'to This
Colony and therefore it 1s necessary to look at
the provisions of the Act Dbefore .net date; it
was then necessary only for the lessor to do
"some act showing his intention tc determine
the leasge.

In this connection it has beer held that a
lessor deoes such an act when he takes possess-— 40
ion. furthe“wo+u, there is nothing in the
terms of the lease which obliges the Lessor or
his assignees to give any notice in writing
the last proviso to Clause 4 of the lease pro-
vides that if

"o any covenant on the T-nant's part
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-~ . -

hereby contained shall not be performed or
observed......then in sny such case it shall
be lawful for the Landlord at any time there-
after to re-enter upon the demised premises
or any part thereof in the name of the whole
and thereupon this demise shall absolutely
determine”.

I have therefore come to the conclusion that,
aithough it nmight have been more prudent +Ho have
given the lessee notice in November 1955 to remedy
any breaches of covenant it was not strictly
necegsary to do so, either under the terms of the
lease or undz2r the Indian Transfer of property
Act before the Defendant re-entered the premises
in January 1956. I have already said that I
think it could be argued that the words "To re-
pair" contained in the lease weie themselves tan-
tamount to a notice to repair as well as a
covenant.

The first Plaintiff has claimed relief again-
gt forfeiture of the lease (paras.l7 and 18 (e)
(iv) of the Plairnt) but it is to be observed that
under the unamended Indian Act relief aguinst for-

feiture is not granted in the case of a breach of
covenant to repair, or for breaches other than

non-payment of rent. Therefore the first Plain-
tiff must base any such claim under Section 114 of
the Indian Transfer of Property Act. - The Hew

section 1ll4a hes not been =pplied to this Colony.

I do not propose to deal with the claims for
forcible entry or the alleged conversion of the
second Plaintiff's property these are issues of
fact and the statements before me suggest that
there is no substance whatsoever in them. Simi-
larly the claim for the loss of the coffee crop
(pera.l6 of the Plaint) cannot be seriously pur-
sued in my opinion, in view of the fact that ac-
cording to my instructions, the first Plaintiff
removed all the bags of coffee.

His claim for loss of profit from the 18th
January 1956 to the 1st April 1959 is, in my opin-
ion, too remote, whilst his claim for the loss of
the value of the unexpired term can also be consid-
erably attacked. The comparatively small claim
Shs. 6,000/~ for the loss of salary to the manager
and wages etc., iz, again in my opinion, without
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foundation in wview of the fact that the manager
was offered employment by the Defendant immedi-
ately after re-entry. Presumably the other
labour have been kept on.

Turning to the actual terms of settlement
suggested, I am unable to see how the Plain-
tiffs can persist in asking for £4,000. I
presume that the second Plaintiff has in fact
received all his personal effects, which formed
the subject of his claim for £3,000. In the
Plaint, the first Plaintiff has asked for re-
lief against forfeiture for non-payment of rent.
I have already expressed the view that the De-
fendant is on weak ground when he re-entered
for non-payment of rent, and, if this was the
only breach, I consider that either +the first
Plaintiff would succeed, or the Court would
grant him relief on terms. Therefore, in
agsessing a settlement, one must nave regard to
this matter. Furthermore, if, contrary to the
opinion which I heve expressed the Court did
not think that there were strong grounds for re-
entry in respect of the other breaches, the
first Plaintiff would succeed. It must AGt be
overlooked that the Plaintiff might be able to
produce evidence, stronger even than that of
Tisdale Jones, (whose report was given on be-
half of the Defendant) to show thut he had
done all that could reasonably be expected of
him in putting the Egtate in proper order, even
though that fell short of the actual require-
ments of the lease. He might even be able to
explain his inability to repair the buildings,
on the grounds of shortage of materials due to
the Emergency etc., and it does not appear to
be seriously disputed that some ¢ the machin-
ery was actually undergoing repair at the time
when the property was inspected. If these
arguments were supported by reasonably strong
evidence, there is a risk that the Court might
lean against holding that there had been such
breaches of covenant as would entitle the De-
fendant to re-enter.

For these reasons although I do not think
that the Plaintiffs will succeed, the risk of
their, or at least the first Plaintiff's doing
80, is to be comnsidered.

With regard to the Defendanmi‘s counter-
claim he clearly has a substantial case for the
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re~payment of Shs.22,800/- under paragraph 23, if Defendant's

it can be shown that these articles had been re- Exhibits
moved. I am not in 2 position to express any firm -
view with regard to paragraph 24. As to paragraphs D.1.

22 and 25, I have no doubt that this expenditure

was incurred in putbtting the Estate and equipment Opinion

in order, and looked at realistically, will help to 16th April
produce the income from the Estate which the Defen-~ 1956

dant may now reasonably expect to receive. There continued
is good reacon to say that the first Plaintiff

should pay these items on the other hand, since

the Defeundart will cbtain benefit from the expen-

diture and since 1t 1s necessary to make concegs-—

ions, if a gettlement is to be achieved, I am in-

clined to suggest that the Defendant should drop

this claim. He might anyhow obtain some Income Tax

relief in respect of this expenditure.

In my opinion the fairest settlement is for
each side to withdraw theilr claimg and pay their
own costs. If, as is likely, this suggestion is un-
accepltable, then I think that the Defendant might
make some payment, not exceeding £1,000 to the first
Plaintiff, or at least make some concession with re-
gard to costs. Upon the meterial before fie, I can-
not see how the second Plaintiff can substantiate
his claim, and therefore I cannot recommend any pay-
ment to him, unless the Defendant is prepared to
help him with regard to coesss.

I have found it difficult at this initial stage
of negotiations, to suggest these terms of settle-
ment, and it may be that they will have to be ad-
justed as negotiations proceed. I think the Defend-
ant should emphasise the strength of his case with
regard to the breaches of covenant, other than non-
payment of rent, pointing out that there is no re-
lief against forfeiture in respect of such breaches.
He should then press for a settlement on the lines
that each party should withdraw their claims. Only
if a settlement cannot be reached on these lines,
should he make any other concessions with regard to
a payment to the Plaintiffs, and the first Plain-
tiff in particular.

Sd/- Clive W. Salter.

NAIROBI - 16th 4pril, 1956.
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IN HER MAJISTY'S SUPRINE COURT OF KENYA

AT NAIROBI

CIVIL CASE ¥0.99 OF 1956

1. CERISTOS DIMITRI ZAGORITIS
2, MICHAEL LOGOTHETIS Plaintiff
versus
CHRISTOS GALANOS Defendant

REPLY TO DEFZNCE

1. Each of the Plaintiff joins issue with
the Defendant on his defence save in so far as
the same consistgs of admizsion.

2. The first Plaintiff does not admit that the
title of Leslie Norman Hurley in the movable
assets leased, ever effectively ceased, or pass-
ed on the Defendant, by any menusd delivery
thereof (which is not sdmitted, ever took place)
or by any formal written and stamped transfer.

3. The first Plaintiff further does not
admit -

(i) That any covenants had been broken be-
fore the date of the trensfer from the
said Leslie Norman Hurley to the
Defendant, or

(ii) thet any right to any compensation had
accrued to the szaid Lesiie Norman
Hurley for any alleged breaches of
covenant ;

(iii) thet any right of re-entry of forfeit-
ure had accruzd due to the said Leslie
Norman Hurley, or

(iv) that the said Leslie Norman Hurley,
ever purported to asgsiga or transfer
any alleged accrued rents or any of
his alleged rights, if any, to any com-
pensation, re-eantry, or forfeiture,
alleged as having accrred to him, or

(v) that aftcr parting with the reversion,
any right of re-cntry or forfeiture in
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respect of uny past acts was left in or
could have in respect of any future act
accrued to the =aid Leslic Norman Hur-
ley to transfer, or to pass by the use
of any gencral words purvorting to
transfer all his right, title or inter-
est in the suit premises;

(vi) the’ a bare right to litigate in re-
spect of any compensation for any al-
leg=d breaches of covenant was assign-
ablz or wae parported to be assigned by
any writing or otherwise at all.

(vii) that any covenants or condition of the
lzage had besn broken, or that the said
Leslis Horman Turley, ever had any
right at his option to claim to re-
tion, or that he ever exercised his op-
tion, or that if he ever at any time
purported to do so by himgelf or any al-
leged agent, that he had any subsisting
right to do so, wnich he had not, waived
by hie acts showing an intention so to
do including, acceptance of rent, and
agreement to defer payment thereof

4. The first Plaintiff never covenanted to put
the building or the machinery, winich were not in
tenantable repair at the commencement of the
tenancy, in a tenantable repair, either forthwith
or within & specified time, or within an unspeci-
fied or reasonable time, or at all, nor was it
possible so to do save over a very very long
period, extending to the entire period of the
lease or beyvond, but the true intention of the
parties, hoaving regard to the circumstances of
the letting and the dilapidation reports preper-
ed and supplied them, was that any disrepair oc-
curring after the commencement of the lease was
to be remedied in = teznantable nanner.

5. If and in =o far as if &t «l1l, the obliga~-
tions ag to repair sre not in accordance with the
true intention of the parties, mentioned in para-
graph 4 aforesgsid, and are more extensive, +the
Tirst Plaintif’” stateg, the lease fails to embody
the true obligation in regard thereto, Both in'
its nature and in its extent, and that the obliga-
tions as to revair, mentioned in paragraph 4 here-
of, were the only obligations zs agreed to between
the Plaintiff and the said Leslie Norman Hurley,
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and which only according to their true tenor and
effect should really have been embodied in the
leage, and not greater or extensive in tenor and
effect (if at all, may be held to be the case.)

6. The first Plaintiff denies that he failed
to remedy or repair in a tenantable manner, any
disrepair occurring during or after the commence-
ment of the term.

7. The firet Plaintiff denies that any improve-
ments were ever included in the lease by specifi-
cation or otherwige and any such improvements
ever existed to speak of at the date of the
demise.

8. The first Plaintiff denies that an inven-
tory was never attached to the lease of any
machinery or equipment and does not admit that
any oral evidence to add to the lease any inven-
tory or other matter is admigsible.

9. If and in so far as the covenant Jor guiet
enjoyment was conditional upon payment of rent,
the rent was duly paild or deferred payment mutu-~
ally arranged 2nd accepted, and the several
covenants in the lease were performed according
to their tenor,the true intention of the parties,
and the conditions of the premises demised.

10. No right to re-enter for noa-paymeunt of
rent (which is denied) had ever accrued to the
Defendant or his predecessor in btitle, and there
was no default in due payment of rent or on the
postponed date mutually arranged by and between
the parties or their reprecentative.

11. All such parts of the demised premises as
were handed in tenantable repair, were repaired
if they fell into dis-repair, and were kept in
repair, and so were the machinery and edgiipment,
if and in so far as and such of them were part
of the demige.

12, Having regard to the clags and condition of
the premises demised, cultivabticr and managenent
was in accordance with approved methods practis-
ed in the Colony.

13. The first Plaintiff denies hat any Dilapi-
dation Report marked "A" wss ever attached to
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the lease, and subj=sct Lo evidence being admissi-
ble, if at all, to connect the same with the
lease, the covenants in regard to repair, culti-
vation and msnagemens =zre subject tc the over-
riding condition, that the condition of the de-
mis2d premises and movable zssels should not dur-
ing the currency of tix lease or at the termina-
tion thereof, be inferior to that described in
the said report.

14, The first Pilaintiff does not admit that the
roof wag in disrepair at all or beyond what it
was at time of demise aad denies that any leaks
ever were there up to the time of wrongful entry,
or any (if such were the case) beyond those at
tine of the demnise.

15. The first Plointiff denies that there was
ever any ceiling $to the verandah at the time of
the demise, and if any ever existed, it was re-
moved before the demise.

16, The first Plaintiff denies that the water
system was ever defective, or any more defective
than it was at the time of the demise.

17. The first Plaintiff denies that any elec-
tric supply was connected tc the house and
states that any disconnection that took place
was before the demise.

18. The first Plaintiff denies that the hand-
basin or the lavatory wers ever broken, until

the time of wrongly entry and eviction of the
Plaintiffs.

19. The first Tlaintiff denies that the factory
buildings and fermenting and washing tanks were
ever used or touched by the Plaintiff and states
that any defects, unserviceable condition, or
woodwork if removed or dameged as alleged was
done or occurred before the demise.

20. UThe water tanks were cracked and unservice-
able before the demise, and were actually being
repaired at the time of the wrongly entry, and
the stores and outhouses were damaged (if at all)
before the date of the demise,.

2l., The first Plaintiff states that no cottage
is described in the lease or Kknown to the
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Plaintiffs, and condition of it, 1f the same
exists or existed, cccurred before the demise or
after the wrongly entry.

2. The first Plaintiff denies that the lorry
garage ever had a roof to it, and any wall-was
ever removed, and if any wall ever existed, it
was removed before the demise.

23. The first Plaintiff denics that any cattle

dip was ever demised, and 1f one ever sxisted,

and removable as alleged toock place, they took 10
place before the demise.

24 . The first Plaintiff denies that the corffee
barbecue was ever touchcd or used, and disrepalr
and breaking up (if any) occurred before the
date of the demise.

25. The first Plaintiff states that lzabour

lines (such as they were and in the condition in

which they were demised) were removed under ord-

ers issued under Imergency Regulations and new

ones were constructed by and al the expenses of 20
the Plaintiff.

26. The first Plaintiff denies that any windows
of the main store were ever broken at the time

of wrongly entry and states that the loading
platform had been renewed a 1little before the
wrongful entry, and the door was locked at the
time of wrongly entry and was not defective then.

27. The first Plaintif® does not admit that the

septic tank for the main house was in disrepair,

and the outside bhath was ever known to exist or 30
demiged, if it existed, or was demised and re-

moval as alleged took place, they tock place be-

fore the demise.

28. The first Plaintiff admits that the Land
Rover was damaged and states that instructions
for its repair were given but could not be
carried out because of wrongful entry.

29. The first Plaintiff deniss that the coffee
cleaning machinery was ever uczd or touched or

damaged during or after the commencement of the 40
leasge, or that the Fordson troctor was out of

repair and states that the goid tractor had cul-
tivated the whole farm in December, 1955,and was



3

-

o)

O

157.

not out of repair to the time of the wrongful
entry.

0. The first Plaintiff denies that coffee trays

wcre ever used, and if 100 or any number are

pigsing as ﬁlLCLLu they were so before the demise,

or otherwise then through the default of the
Tiren Plaintiff.

3. The first Plaintiff denieg that a totovatro
was ever used, or demaged during or ziter the
commencement of the lease.

32. The first Plaintiff denieg that he ever in-
terfzred withh wood or wire wors, or glasid, of
expanded metel or wire work. The Plaintiff fur-
ther doess nov cdrit thast the said things were
ever thercz. He dces not admit that any wcodwork
or coffee drying tables woodwork was ever remov-
ed if they sver existed.

33. he first Pleintiff denies thet any electric

light ever cxisted or any electric wiring either
cecnnected the gensrating plant or the main house,
or if so connected has been ever removed, by the
first Plaintifs at any time during cr after the
commencement of she lease.

A4 . The firgt Tlaintiff denieg that he has not

cultivated or msnaged the demised premises accord-

ng to the approved methods practised in Kenya

Colony in renard to the class of property demised

r that he hay, as alleged, never kept the land
free frow wecds or in good order, or as further

alleged, heas never pruned or kept pruned adequate-~

ly or at all coffee tleew, or that zas alleged he
has ever failed to check the growth of or remove
couch grass i other weeds from and amongst the
corffee trees.

35. The first Plaintiff denies that he has ever
failed to preserve irees or plants or ever per-

ted growing coffee trees to be burnt or des-
troyed by fire or to be destroyed or rendered
ugeless through the growth of couch grass among
coffee trees,

36. Hhe Tirst Piaintiff denies that he ever took
&

over any pineanple plantation or that any such

rizntation, if demined or exisbted was ever ploughed
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out or otherwise destroyed after the demise.

37. The first Plainviff denies that he ever re-
moved or cut or felled living non-coffee trees,
referred to in the Defence, asnd states that a few
trees dangerously leaning were cut in October,
1955, befcre the transfer to the Plaintiff.

38. The first Plaintiff denics that he ever ook
over any garden or pleasure garden Or 4y GvVer
existed at or before the denige.

39. The firet Plaintiff admits that the remains 10
of an electric light plant existed in pieces as

junk but denies that it was ever part of ths de-

mise, ox could have been or was demlisced as an

electric light plent.

40. The first Plaintiff does not admit that eny
electric pole did ever exist at the date of the
demise or if any ever existed, or removals as
alleged took place, they took place before the
demise.

41. The first Plaintiff denies thet any ténnis 20
court as alleged ever exigted as a2 tennis court

at the time of demise snd any tennis court as

such was ever demised, or that what might have

once been a tennis court, was to be restored in-

to a tennis court under the terms of the demise.

42. The first Plaintiff denies that any coffee

drying tables were ever demised, or that any

store was ever pulled down or that any cattle

shed or milking shed if they existed or were

demised were ever demolished. 30

43. The first Plaintiff does not admit that he
has ever felled and removed trees, pulled off
roofs and demolished wired enclosures, or bomas.

44. The second Plaintiff denies that he was
ever offered an employment at the same premises
by the Defendant but admits that he was told
that if he would vacate the premises he would be
given a job later eclsewhere.

45. Save as is hereinafter expressly admitted,
the first Plaintiff denies eacli and every alleg- 40
ations of fact upon which the counberclaim is
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founded as 1f the ssme were get forth herein Defendant's
seriatim and specifically traversed, and in par- Ixhibits
ticular the Plaintiff denles that *HP Defendant
perpenally ever had or now has any right to claim D.1.
or gue in recpect of the said counter-claim, or
has or ever had any valid cause of action there- Reply to
for in law or in Fact Defence

16th July 1956
46. The Firgt Pleintiff by way of defence to the continued

counter-clain repeats paragraph 1 to 15 of this
Reply %o Defence cnd further does not admit that
eny conditicns or covensnts of the lease had been
broken or the Defundant had suffered any loss or
damage as allezed cr is entitled to sue for -

ged re rajrlng or r

(a) +he =lle, eins
ngs or structuress, or re

buildi
roofg;

(b) the allegzed removing of couch grass or weeds,
if any, from the ooff ¢ lands;

(c) the alleged pruning of coffee which the first
Plaintiff docs not admit ought or could satis-
factorily or at all owing to rains have been

pruned vrior to 18th Januarv, 1956 to the

extent cnvisaged under thie lease or to any
extent ot olil

H:.

4

F;C\

io
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47, The Tirsh aintiff does not admit that he
has either revoved from the “91a Drpnlseq or hae
converted to his owa use or deDTlVba the Defendant
of the use thereof sny articles as stated in vara-
23 of the Defence and Counter-claim of the Defend—
ant and states a) Massey Harris Pony Tractor and
Coffee King Svray were undergoing repairs at Sett-
lers Service Gs rage at Ruiru at the time of wrong-
ful entry (b) tus said Wassey Harris Pony Tractor
and Coffee Ming Spray Machine as one compact unit
was taken away bj the Defendant from the said Sett-
lers Service Gsrage at Ruiru (c) one Trailer was
undergoing repair at the time of wrongful entry
(d) no cattle ware handed over et the time of the
demise and (e) no sundry toolg and equipment for
11rm or Worhshop were ever handed over to the first

Plaintiff at the time of the demise. The firset
PlaLntlJﬂ denies that the Defendant has suffered
any loss or damege on account of any of the fore-
going, or that he has or ever had any right to sue
therefor.

N

4&. The Tirst Plaintiff dsnies that he has cut and
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removed Ifrom the said premises sixty or any other
number of planted or growing trees or that such
treecs were of a value of Shs.6,000/- or at all
and stetes that the dangerously leaning trees
were cut and timber was used for the benefit of
the estave. ’

49. The first Plaintiff denies that he has ever
damaged or failed to repair machinery or ecuilp-

ment or that the Defendant has suffered any loss
or damage as alleged in paragra;ir 25 of the De-

fence and Counter- claim or has any right to sue
for -

a) alleged repairs to Fordson Tractor;

b) alleged repairs to Hydram;

c) alleged repairs to 50 coffeec trays;

dﬁ alleged replacement value of Land Rover
csr, or

(e) alleged replacement value of Rotovator.

50. The firet Plaintiff denies his liabilitv fo
the Defendant oxr any other person in Thé Sum”
counter-claimed or any other sum ae claimed in
paragraph 26 of the Defence znd Counter-clain.

WHEREFORE, +the Plaintiff pray that their
claims be decreed in accordance with the prayers
in the plaint, and that the lease be rectified,
if necegsary to accord with obligations as to
repair actually mubtually intended, imposed and
undertaken (if not already in such accord), and
that the Counter-claims be dismissed with coste.

DATED at Nairobi this loth day of July,
195 .
for D.N.& R.N. KHANNA

s/d D.N. Khanna
ADVOCATES FOR THE PLAINTIFRS

Filed by:-
D.N. & R.N.Khanna,
Advocates,
Victoria Street, Nairobi.
To be served upen:
Messrs.Shapley,barret ,£11in & Co.,
advocates,
Northey Street, Nairobi.
We agree to this Reply to Defence being filed
out of time.
for SHAPLEY,BARRET,ALLIN & COIPANY
(8D) B. Allin
ADVOCATES FOR THE DIFENDANT.
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re: ESTATE C. GALANOS, DECEASED

Meeting at the Standard Bank at 2.30 p.m. on
Tuesdnyr, the 23rd July, 1957.

Presents lirs. Ayoub
kr. ¥. ayoub
wime Fulbrook =and
L. icolder.

L. It was explained that the purpose of the meet-
ing was (a) to clarify the position regarding any
claim the Ayoub family may have agzinst the estate
cf the lete MNr. Galenos, and (b) to ascertain 1to
what extent the Ayoub family claim an interest in
the pending Couxrt caese by Iir. Zagoritis against Mr.
Galanos and to what exbtent they expected +to be
consulted.

2. There wag before the meeting a copy of an
agrzcement dated the 12th November, 1955 between Mr.
C. Galancs of the first part, Marie Ayoub of the
second pert, Henry Ayoub of the third part, 4. M.
Hurley of the fourth part and Cecile Galanos of the
fifth part. In response to the question put to
Mrs. Ayoub and Iir. Henry Ayoub, the latter replied
ns follows s—

() On the 12th November, 1955 there was owing
by the Ayoub family to Mr.Galanos the sum of
£11,000. Thig was an interest free loan.

(b) The expenses incurred in connection with the
running ol the estate gince that date were
Tinencad by Mr. Galanos. The exact sum was
not xnowr bt ir. Ayoub said he wag sure
that Tongoni Piantations Ltd. had been keep—
ing the accounts and that that Compsny would
be in a position vo supply the figures. e
adnisted that such expenses would be a debt
due by the Ayoub family to Mr. Galanos.

(c) Against the indebtedness under (a) and (b)
above, :lr. Galanos received following sums:-

Procecds of 1956 coffee crops Shs.92,473/66
First instoalmant of +the sale

price of Cranhurst Estate 100,000/~
Interest raid by Mr.Horn to

Mre.Ayoub and paid over to Mr.

Galanos by her. 10,000/~

Shs .202,473/66
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(d) Mr. Ayoub said there was thus owing to Mr.
Galanos the sum of £11,000 plus the runn-
ing expenses referred to in (b) above less
the sum of Shs.202,473/66 referred to in
(c) avove.

(e) Mr. Ayoub intimated +that Mr.Galanos's
claim would be a firest charge against the
balance of the principal sum owing by Mr.
Horn in respect of the purchase price of
Cranhurst Estate.

(f) He claimed that the interest on the bal-
ances owing from time to time in respect
of the said purchase price would be en-
tirely for the account of the Ayoub family
and thet since the sum of £11,000 was an
interest free loan there was no interest
payable to Mr. Galanos.

(g) As regards the Court case. Mr. Ayoub said
that the Ayoub family would claim any
monies received thereunder and similarly
would be liable for any payments made.

He intimated that the Ayoub family accord-
ingly would expect the executors tc con-
sult them in any steps they take regarding
the case.

(h) In the result, the Ayoub family claimed
the difference between the sale price of
Cranhurst Zstate(£35,000) and the sum ow-
ing to Mr. Galanos described above. In
addition they claimed all the interest on
the balances owing by the Purchaser (lir.
Horn) from time to time.

3. Mr.Fulbrook and Mr.Holder intimated to Mrs.
Ayoub and Mr. Henry Ayoub that the executors
would give proper consideration to the representa-
tions put forward by them.

Copy/ _
Memorandum of Meeting at the Stazndard Banmk of

South Africa Limited, Malilk Street Branch,Neuirobi,
at 2.30 p.m. on Tuesday the 23rd July, 1957.

Present: Irs. Ayoub
Mr. H. Ayoub
Mr. Fuldbrook and
Mr. Holder

1. It was explained +that +the ovurpose of the
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meeting was (a) to clarify the position regarding
any claim the Ayoub family may have against the
estate of the late kr.Galanos, and (b? to ascer-
tain to what extent the Ayoub family claim an in-
terest in the pending Court case by lr. Zagoritis
against Mr. Galanos and to what extent they
expect to be coagulved.

2. There was bzfore the meeting a copy of an
Agrecment dated 1he 12th November, 1955 between
Mr. C. Galanos 51 the first part, Marie Ayoub of
the second part, Henry Ayoub of the third part,

L M. Hurley of tae fourth part and Cecile Galanos
of the fifth pary. In response to questions put
to Mrs. Ayoub and Mr. Henry Ayoub, the latter re-
»lied as follows :—

(a) On the 22%th Fovember, 1955 there was owing
by the sAyoub family to Mr. Galanos the sum
of £11,0C0. This was an interest free
loan.

(b) The exper.ses incurred in connection with
the runaing of the estate since that date
were fitoneced by Mr. Galanos. The exact
sums was not known but Mr. Ayoub said he
was surs that Tongoni Plantabtions Ltd. had
been ke:ping the accounts and thet that
Company would be in a pozsition to supply
the figures. He admitted that such
expenses would be 2 debt due by the Ayoub
fanily to iir. Galancs without interest.

(c) Againzt the indebtedness under (a) and (b)
above, r. Galanos received the following
sume $—

Proceed~ of 1956 coffee crop Shs.92,473/66

First instalment of the sale
price of Cranhurst Estate 100,000/-
Interest »naid by Mr.Horn to
Mrs.Ayoub and paid over by
her to Mr. Galanos 10,000/~

Shs.202,473/66

(d) ¥r. Ayoub sa

M~

¢ there wns thus owing to Mr.

expenses recferred to in (b) above less the
sum of Shs. 202,473/66 referred To in
(c¢) above.

i
Folancs the sum of £11,000 plus the running
e
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(e)

(g)

(h)

164.

Mr. Ayoub intimated that the sum due to
Mr. Galanos would be a first charge
against the balance of the principal
sum owing by Mr. Horn in reswect of the
purchase price of Cranhurst Zstate.

He claimed that the interest on the

balance owing from time to tTime in re-

spect of the said purchase price would

be entirely for the account of the

Ayoub family and that since the sum of 10
£11,000 was an interest free loan there

was no interest payable to Mr. Galanos.

As regards the Court czse which in-
volves a claim by Mr. Zagoritis against
Mr. Galanos and a counterclaim in re-—
verse order, Mr. Ayoub said that in the
event of the case resolving in Mr.
Zagoritis having to make a payment to
Mr. Galanos such paymernt in effect
would be for the account of the Ayoub 20
family and would be cleimed by thsem,
That being the cage, the Ayoub family
in turn would be liable for any such
payments as would fall to be met by
Mr. Galanos incidental to Mr.Zagoritis'
claim including the costs of the action.
Accordingly, the Ayoub family would
expect the executors to consult them in
all matters concerning the case.

In the result, the Ayoub family claim- 30
ed the difference between the sale

price of Cranhurst Estate (£35,000)

and the sums owing to Mr. Galanos des~

cribed above. In addition they claim-

ed all the interest on the balances

owing by the Purchaser (Mr. Horn) from

time to time.

Mr. Fulbrook and Mr. Holder intimated to

Mr. Ayoub end Mr. Henry Ayoulb that the executors
would give proper considerasion to the repre- 40
sentations put forward by them.

sS4/~
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EXHISIT D.Z2.

Civ. Cese Wo.1185 of 1959

EYXHIBIT W0.2.

THIS AGRIEMNMENT is made the S5th day
of March One thousand nine hundred and fifty-
seven B B T WE X M CHRISTOS GALANOS of
Mairobi in vhe Colonv of Kenya (hereinafter call-
ed "the Vendor" which expression shall where the
context so admits include his personal represent-
atives and assigns) of the one part and HARRIS
HORN of Nairobi aforesaid (hereinafter called "the
Purchaser") which expression ghall where the con-
text so admits include his personal renresenta-—
tives and sssigns) of the other part

WHEREAS s~

(1) The Vendor is registered as the proprietor as
lessee from the Crown of ALL THAT piece of land
comprising Three hundred and twenty-nine (329)
acres or thereabouts (less Road Reserve of Seven
acres or thereabouts) situate South~-Vzst of Thika
Township in the Kiambu District of the said Colony
and known &s Lund Reference Muuber 7532

(2) The Vendor has agreed with the Purchaser for
the sale to him of the sald piece of land TOGETHER
WITH the buildings and other improvements standing

or being thereon AND TOGETHEER WITH the movable pro-

perty hereinafter described

NOW IT IS EEREBY AGREED by and between the
perties herevo as followss-

. The Vendor ghall sell and the Purchaser shall

urchase ALL THAT pisce of land hereinbefore

1

D sl LA

described TOGLTHER WITH +the buildings and other im-
pY

ovements etanding or being thereon AND TOGETHER

WITH

e ———

in the Schedules attached hereto

2. The purchage price shall be the sum of Shill-
ings Seven hundred thousand (Shs.700,000/-) which
shall be payable by the Purchaser as to the sum of
Shillings One hundred thousand (Shs.100,000/-) on
the signing nerecof and the balance (namely Shill-
ings Six hunidred thousand (Shs.600,000/~) in six
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equal yearly instalments of Shillings One aundred
thousand (Shg.100,000/~) each payable on or be-
fore the first day of March in each year the
first of such payments to be made on the Tirst
day of March Cne thousand nine hundred and fifty

eight.

3. The payment of the instalments aforesaid
shall be secured to the Vendor by the Purchaser
giving to the Kenya Planters Co-operative Union
Limited irrevocable authority to pay to the Ven~ 10
dor a sum equal to each such ingtalment on or be-
fore the first day of March in cach year from the
proceeds of the respective coffee crops from
Cranhurst Estate until the full sum of Shillings
Six hundred thousend (Shs.600,000/-) shall have
been so paid the first of such payments to be
made on or before the first day of March One
thousand nine hundred and fifty-eight.

4., The Purchaser will pay the Vendor interest at
the rate of Seven per centum per annum on the 20
balances of the purchase price owing from time to
time calculated from the First day of March One
thousand nine hundred and fifty-seven and "to be
payable quarterly in arrear on the First day of
June, the First day of Scptember, the First day
of December and the First day of March in each
year the first of such payments to be made on

the First dey of June One thousand nine hundred
and fifty-seven.

5. All payments of interest to become due here- 30
under shall be made by the Purchaser direct to

Mrs. Maria Ayoub at such address s she may

direct from time to time and the Vendor declares

that the said Mrg.Maria Ayoub shall have his

authority to execute valid and effectual receipts

for all such payments of interest.

6. The Purchaser shall have the right to in-
crease the instalments payable under Clause 2 by
such sums ag he may decide.

7. On payment of a total sum equal to Fifty per 40
centum of the purchase price the Vendor shall

execute and deliver to the Puxchaser or ag he

shall direct a legal transfer of the premises

hereby agreed to be sold free from encumbrances
PROVIDED THAT in the event of +the Purchaser
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forming a company and directing that all his
right title and interest hersin shall be trans—
?"rwfj to the &li company the LCAQSGT shall
personally guesrantee that the saild company will
nerform and observe all the conditions restric-—
tions and stipulations herein contained and on
the part of the Purchaser to be performed and
obgerved.

8. The bzlance of the purchase price together
with intersst thereon as aforesaid shall be fur-
ther sccured by the Purchager execubing in

favour of the Vendor a Ffirst legal mortgage of
the properhy h;reby agreed to be sold. Such
legal mortgage shall coantain all usual condi-
tions COVbﬂu“ s and powers and in particular the
foliowing covenants (which in any event are to
be obsgerved from date of possession

(a) A covenant by ths Purchaser to observe
the usual me*hods of good husbhandry in
the working of the said property

(b) Power for the Vendor to enter and view
the state and condition of the property

(c) Power for the Purchaser to accelerate
payment of any sum due under the mortgage
at any Sime without notice of such
intention

9. Should there be default in payment of any of
the instalments herecinbefore provided for or any
breach by tas Purchaser of the terms of this
Agreement the qc 01t of Shillings One hundred
thousand (Sas “L OOO/—) herein provided for
shall bhe for ed to the Vendor and the Vendor
shall in addition to hig right to damages be
entitled to cancel this Ag“oem@nt

O!—-'H)

10. This transaction is SHbJeCu to the consent
of the Land Control Board being obtained and
ghould such consent be refused cr not obtained
within three months from the date hereof this

Agreenent shall be uull and void and the Purchas-

er shall forthwith vicate the premises and the
Vendor shall immsdiately refund to the Purchaser
all moneys paid hereunder but without interest.

-

il. he Purchaser shall be given possession on
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Defendants the First day of March One thousand nine hundred
Exhibits and fifty-seven.

D.2. 12. All costs incidental +to thig Agrcement

ghall be borne by the Purchaser. Iach party

Agreement of shall be responsible for his own legal cherges
Sale in regard to the Transfer but all stamp duties
5th March 1957 and registration fees ghall be borne by the
continued Purchaser and the Purchaser shall be responsible

for all legal costs and stamp duties in connoo-
tion with the mortgage referred to in Clsuse 8

hereof.

13. It is further agreed betwecn the parties
that the purchase price of Shillings Seven hun-
dred thousand (Shs.700,000/-) shell be appor-
tioned as follows :-

Land, Buildings and all

improvements thereon Shs.580,000,/~

All movables as listed in
the Schedule hereto Shs.120,000/-
Sihs 700,000/~

IN WITNESS WHEREOF the parties heretd
have hereunto set their hands the day and the
year first herein written

THy SCHEDULL HEREINBIFCRL REFERRED TO

=

Engine (Faribanks Morsa) 3 E.P. petrol
varaffin

3-disc Pulper William McKinnon

New coffee trays

0ld coffee trays

New Avery platform scale

Fordson Major Tractor - petiol peraffin
Tractor wheel weights

Rib roller

Rake (tractor drawn)

3-ton Fordson Lorry (Diesel) 6,958 miles -
imported body

Rotary Hoe

0ld disc Harrow

0ld spring type harrow

3-disc German plough (roversible)

set of pipe dies #" to 2"

Blow Lamp (new)

Grease guns

(USRS o
OO
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Pruning seccoteurs
0ld &very weights
Rakes (hand)

Shovels

Pick Axes

Fork jembes

Pruning saws

ock saw

Pangas

Jernbes

Pruning Knife

2-1b hammers (stone)
Crow bars

Pipe spanners
Lesgorted spanners
Long saws

Finnemore travel builder
Jaclks

Foot pump

0ld hond grinding mill
small hand saws

Vice

Anvil

Grindstone

Styrup pump

Garden shears

Axe heads

Hammers

CRANEUEST HOUSE

OFFICE

B R

Cupboard
Armchair
Mattresses
Desk (rcll +top)

Rubber stamp

DINING ROQH

T S

Cupboard
small chairs
big chair
table
gidebourd

SPARE BEDROQOM

beds

chair

wardrobe

wash hand stand
chest of drawers

e N L

SITTING ROOM

2 large chairs
1l sideboard

1 mirror

1 settee

1

rug
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cupboards 1 wash hand stand
1 mirror
1l towel rack

KITCHEN BEDROOM
2 cupboards 1 Werdrobe
L stove 1 bzd and nattress
1 chair 1 large chair
1 washing basin 1 dressing table
1 table 1 book case
1 Pressure lamp 1 rug
(large)
1 Pump up lamp BATHROOM
1 set of shelves B
1 Filter o
1 table
1l bath
1l basin
1 cupboard

SIGNED by the said CHRISTOS
GALINOS in the presence of :—

(Sgd.) W.P. Holder
Advocate
Nairobi

SIGNED by the said HARRIS
HORN in the presence ofs

(sgd.) W.P. Holder
Advocate
Nairobi

R R i T e g

(8zd.) C.GALANOS

(8Sgd.) H. HORY



DATED

A

15

o7

C., GALANOS, E3L.

- t50 -

AGRECSMENT FODL. SL1

ARCHER & WILCOCK,
Advocates,
Nairobi,

Colony of Kenya.
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EXHTIBIT D.3.

EXUIBIT NO.3
¢.0.1185/59.

BUCKLEY, HOLLISTER & CO.
Advocates.

New Stanley House,
York Street,
NATROBI
enya Colony.

P.0O. Box 481. 10
Pleage Quote our RefGS/9O41.
18th January, 1957.

C. Galanos, Esq.,
P.0. Box 35,
TANGA,

Dear Mr. Galanos, .-

Re Yourself and Zagoritis and
Another.

I heve written to Messrs. khanna & Khanna,
notifying them that I represent you in this 20
matter. I have now ascertailned that the hearing
hags been set down for the 4th February, and I
understand from Hr. Khanna that he anticipates
that this case will last 14 days at least. T
understand that you have been ordered to the
Coast on medical grounds, and if you are unable
to be present at the hearing, will you please
let me have a medical certificate by return of
post, setting out the grounds why you are un-
able to be present. 30

If you are unsble to be here because of
Doctor's Orders, 1t will indecd sult me very
well, as this is & lengthy case, and if it is
likely to last 14 days, we shall have to go-
through the evidence and law very carefully, and
I would prefer to take this case later in the
year when I have had time to study it and confer
with Mr. Salter. I should be glad to know
whether you wish me to brief Mr. Salter in tais
case, to appear for you with me as his junior. 40
As you know, he has already given an opinion on
this case, and with that opiniocn I am in entire
agreement at present.



20

30

40

173.

I do not think that your chances of success
in the case should be put any higher than a 50/50
chance. As you know, re-entry on the grounds
that the rent was in arrear will have to be ahan-
Zoned as a defence ag the law is against you on
that point. There remains the question whether
re—-entry without notice was justifiable in view
of the damage and waste causged to the property by
Mr. Zogoritis. Whilst it may be argued for us
that tlhie law does not provide that notice need be
given, yet it must be borne in mind that this law
has elsewhere been cuanged and it is generally
accepted that notice 1s necessary. The Court
will therefcre incline as far as possible to im-
nlement what is the new law and rnot the old.
Therefore, reasons may be found to show that your
entry, despite the waste, was unlawfui and if
this is the case, then the Plaintiff Wwill succeed,
though not to the extent of the damagés he asks.
However, the position would be indeed, a serious
one, ag I understand that you have spent a very
considerable amount of money on the estate after
re-entry.

It is diffic:lt to estimate fees in this
matter, but I think that a case of this compli-
cation should carry an initiecl instruction fee,
and daily court fees. I should be glad to
know if vou are agreeable to pay (£300 instruc-
tion fee, 2nd £100 per day hearing), after the
gsecond day. If $his is agreeable to you, will
you pleases let me have your chegque for £300 in re-
gpect of the initial instructions.

In the event of Megsrs. Khanna & Khanna ap-~
proaching me with regard to a settlement, will
vou please lct me know what ny instructions are.
Ag you know, I consider that if the case were
settled on the bhasis of each side withdrawing it's
clainm, @and counterclaim, =snd paying its own costs,
you would be well advised to agree. This leaves,
however, the action by Mr.Hurley for £1,000
errears of rent outstanding, and it seems likely
that Zagoritis will not agree to the settlement
I have nmentionszd above, without bringing the
Hurley case into 1t, and insisting that at least
that case ig withdrawn, and each side pay its
own costa. Will you please let me lknow'what I
am to do. As I explained at our meeting, in the
nregence of Hrs. Ayoub, Snr., ond yourself, I

v

congidered thet Nr.Salter's opinion was sound,

Defendants
Exhibits

D.3.

Letter,Buckley
Hollister & Co.
to Galanos
18th January
1957

continued



Defendants
Exhibite

D.3.

Letter,Buckley
Hollister & Co.
to Galanos
18%th January
1957

continued

D.4.

Agreement
12th November
1955

174,

and that you should accept his advice ag regards
a settlement. I appreciate that from Mrs.
Ayoub's point of view and the vpoint of view of
the Ayoub family, a settlement which may appear
favourable to me as your Advocate would not ap-
pear so favourable to them, and immediately a
conflict of interest and instructions will arise
between yourself and Mrs.Ayoub and her family.
It is not possible for me tc represent both you
and Mrs.Ayoub and her family in such circum~
stances, and unless I can have the clearest
instructions herein, and know precigsely how far
I can go, I am afraid that I must return the
papers to you as Mr. Lean had t¢6.77 Will vou
please let me hear from you as fully as vossible.

Yours sincerely,
(Sgd.) Denis F. Shaylor.
c/o
Mrs.M.Ayoub,

P.0. Box 3432,
NAIROBI.

DFS/GT.

EXHIBIT D.4.

AN AGREXMEDNT mnmade the Twelfth day of
November One thousand nine hundred and fifty

five B ET WE EN CHRISTOS GALANOS of Nairobi
in the Colony of Kenya Gompany Director (herein-
after called "Mr. Galanos" which expression shall
where the context so admits include his personal
representatives and assigns) of the first part
MARIE AYOUB of Nairobi aforessid Widow of the
second part HENRY AYOUB of Nairobi aforesaid

of the third part ANGELA MARY HURLEY of Nairobil
aforesaid of the fourth part and CECILE GALANOS
of Wairobi aforesaid of the fifth part (herein-
after the parties of the second, third, fourth
and fifth parts are collschively referred to as
"the Ayoub Family") WHIZR T A S

(1) An Estate known as Cranhursl Estate (herein-
after referred to as "the IZstate") and being
Land Reference Number 7532 S.W. of Thika
Township in the said Colony of Kenya was
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purchased by the Ayoub Family =snd register-
ed in the name of the Husband of the party
of the fourth part namely Leslie Norman
Hurley.

(2) The Land Control Board has refused to allow
the Ayoub Family to have the farm registered
in their noames and Mr. Galanos has agreed to
toke over the farm and heve the same regis-
tered in hias name.

(2} At the date of this Agreement there is due
to Mr.ralanos or Tongoni Plantations Limited
a sum of approximately Eleven thousand pounds.
Although the transfer of the Egstate from the
gald Leslie Normen Hurley to lr. Galanos is
being registered the total purchase money is
not being paid as Ur. Galanos hereby admits
nobtwithgtanding a full receipt having been
given in the formal transfer of the Istate
from the said Leslie Norman Hurley to Mr.
Galanos.

(4) The Ayoub Pamily and each of them hereby de-
clere +that they are entitled to one quarter
each of the benefit of any sums which may be-
come payable under this Agreement.

NOW IT IS HERFEBY AGREED AND DECLARED as
followg &=

1. Mr. Galaonos shall pnay to the Ayoub Family a
sum which shall represent the difference between
the sale price of the Estate and any sums which
shall be due to either Mr. Galanos personally or
to Tongoni Plantations Limited such sum to be paid
within seven davyg of the completion of a sale.

2, Pending = sale the Ayoub Family and each of
them hereby agree that they will not take any
action whatsoever to recover the sum due under
this Agreement.

3 In the event of the death of lMr. Galanos be-
fore a sale of the Istate Mr., Galanos hereby
directs that his Executors shall not sell the farm
unless the price is agreed by the Ayoub Family and
each of them and thereafter account to the Ayoub

Pamily in accordance with the +terms hereinbefore
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stated.

AS WITNESS +the hands of the parties the day
and year first hereinbefore written.

SIGNED by the said CHRISTOS
AEKNGb in the presence of:-

sd/- B. Allin
Advocate

8¢/~ Ch. Galanos

SIGNED by the eaid MARIE
K 0UB in the presence orfs-

)
|
)
)
|
)
sa/- 4,P, Manning g 10
3
)

S4/~ Harie Ayoub

Advocates Asst.
Tlairobi.

SIGNED by the said HERRY
AYOUB in the presence of: 84/~ Henry Ayoub
S4/- Ph.Goodenough

Regigtered Chiropodist

London

SIGNED by the said ANGELA
MERY HURLEY in the Presence Sa/- Angela Mary
of s Hurley 20

Sd/-  A.P. Manning

Advocates Asst.
Nairobi.

SIGRED by the said CICILE
ALX\ S in the presence of

PN N e N N N DN

S84/~ Cecile Galanos

Sd/- A.P. Manning
Advocates Asst
Nairobi.
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DATED 12th November 1955 Defendants
Exhibits
D.4.
CHRISTOS GALANOS ESQ. lst part
- Agreement
MRS MARTE AYQU3 2nd part 12th November
1955

MRS . ANGELA MARY
HURLEY Ath part

1RTL.CECILE GALANOS 5th part

ACKNOWLEDGMENT OF DEIT

DRAWN BY:

Shapley Barret Allin & Co.,
Advocates,

Nairobi.
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Da Kenya Revenue
( Two Hundred
11th November
1955
Annual Re

Term:

173.

BXHIBIT D A.

(8eal mark)

{enya Revenue BLJA

(One Hundred GCTIB5/59
Pounds)

SD.£300/-
ID/ C.G.W.
15.11.55.

Stampeecs .
do Counterpart Sh. 10

Penalty
Registration
Pee £ 1-6-6
Copying Fees Sh.4.0
14/-C.G.W.
23.11.55.
COLONY OF KZNYA
REGISTRY OF TITLZS
(INLAND DISTRICT)

TITLE NUMBER I.R. 6245 20

nt; Shillings 64/40 (revisable)

999 years from 1.6.1905 to
L.6.2904

I, LESLIE NORWMAN HURLEY of Voi in the Colony cf

Kenya a retired Major of the Indian Army belng
registered as the proprietor as Lessee from tis

Crown for the

term of Nine hundred and ninety

nine years from the First day of June One thous-
and nine hundred and five (subject however to

such Charges

[€F]
(@]

Leasesg and encumbrances 2s abe

notified by Memorandum endorsed hereon and to

the revisable
four and cent

annual reunt of Shillinge Sixty
s forty) of ALL THAT piece of

land situate S.W. of Thika Township in the Kian-
bu District of the Colony of Kenya containing by
measurement three hundred and twenty acres more
or less (less Road Reserve of seven acres more
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(@]

40

175.

or less) that is to say Land Reference Number
7532 of Meridiomal District South A 37 1 which
o1 I a
said piece of land being the premises compris-
26 in & Grant dated the Twenty fourth day of
Novexrber One fthousand nine hundred and forty
four registered as Number I.R.6245/1 is more
perticulzrly delineated and described on Plan
Number 3¢624 annexed to thz said Grant and
thereon bordered red IN CONSIDERATION of the
sum of Shillings three hundred thousend (Shill-
ings 300,000/-) paid to me by CHRISTOS GLLANOS
of Post Officc Box Number 3432 Nzirobi in the
said Colony (the receipt whereof I hereby
acknowledgn .
Christos Galanos ALL my right title and
interest 1n the sald piece of land and in and
to the buildings and improvements erected and
being thereon.

IN WITUESS whereof I have hereunto set my

hand tnis Aleventh day of November One thousand

nine hundred and fifty fivs.

SIGNED by the saii LESLIZ )
NORMAN HAURLEY in the )
pressnce of:- )

(8a/-)

L. Hurley

(sd/=) B. illin
Advocate
Hairobi.

CROWN LANDS ORDINANCE (Cap.l55
Sec,.n8

Under powers delegated to me
from the Governor,
congent iz hereby given to this
transaction.

(sa/

for Commiesioners of Lands.

Date
29.11.85,

Consen hereby given to

5]
this ction.

LLND CONTROL ORDINANCE
L
thits trancsa
Sd/--

CEAIRMAN,LAND CONTROL BOARD

SRw]

O N
.« ot
| St

1.55.

DO HERFERY TRANSIFER unto the said

Defendants
Exhibits

DA.

Trznsfer,
1ilth November
1955
continued



Defendants
Exhibits

DA.

Transfer,
11th November
1955
continued

180.

MEMORANDUM OF CHARGES LEASES AND ENCITIARANCES.

Lease registered as No. I.R. 6245/13.

LAND TITLES REGISTRY - COLONY OF KENYA

INLAND DISTRICT NATIROBI REGISTERED HUMBII

L.R. 6245/16

Presented 23.11.1955
Time 2.25 p.n.

R

e

g

1

c

LGe.Wrengch
trar of Titles
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We, Buckley, Hollister & Company, advocates
for the Defendunts certify tnat this is a true
copy of a tranufer of L.R. Number 7532 South
West of Thika dated the 1lth day of November
1855 and made betweon L.N. Hurley and Christos
Galanos and produced by the Defendants marked
ag exhibit "A"™ in Civil Sult NWo.l1l185 of 1959
instituted in Her Mzjesty's Supreme Court of
Kenya at Nairobi.

Certified thieg 23rd day of august 1960.
Buckley, Hollister & Co.,

(8d) Denis P. Shaylor.

Defendants
Ixhibits

DA.

Transfer,
11th NHovember
1955

continued



Agreed Bundle of
Correspondence

1. Letter,
Acting Trust
Officer to H.
Ayoub and M.
Lyoub

8th August 1957

182.

AGREED BUNDLE OF CORRESPONDENCE

COPY
TRUST DEPARTMENT

8th Adugust 1957.

Mr. H. Ayoub and Mre.M.ayoub,
c/o Mrs. C. Galanos,

P.0. Box 10325,

Nairobi.

Dear Sir and Madam,

Istate of the late 10
Christos Galanos

We would refer to your call at this office
on the 23rd July last when matters affecting
the Estate insofar as Cranhurst Eestute was con-
cerned were fully discussed with ourselves and
Mr. W.P. Holder, our Co-Executor.

We enclose herewith a memorandum of the
meeting and 1if you are in agreement therewith
we shall be glad 1f you will append your signa-
tures at the foot thereof. 20

With particular refercnce to the action
against the deceased by Mr. Zagoritis, we have,
based on our understanding of vhe points dis-
cussed at the meeting in guestion, prepared and
we enclose herein a form of undertaiking to the
Executors of the Estate concerning any payment
which is to be made to the Plaintiff, whether
as a result of the action or in the event of
settlement being reached, and if you are in
agreement therewith we shall be grateful if you 30
will kindly sign this document, =lso obtaining
the signatures of the other members of the
Avoub Family as referred to in the hgreement
dated 12th November, 1955 and entered into be-
tween the Ayoub family and the late Mr.Galanos.
In the event of your agreeing to sign such an
undertaking we hereby confirm that any payments
directly related to the action in question and
which may be received by us will be paid to the
Ayoub family. 40

Yours falthfully
Signed
ACTING TRUST OFFICER




COPY Agreed Bundle of
T Correspondence
Trust Depardmony

2. Letter,

9th august 1957. Acting Trust

Officer to H.
H. arcub, FBsa., Ayoub
P.0. Box 2432, 9th August 1957

Nairooni.

s e o

Decxr Bir,

L

se of the late Christos Galanos

Hetao

Furtner to our letter of the 8th August
and, as arrqage during your call here on tﬂat
day, we enclosa u copy of the Certificate and
Analysis of dxpen es which were recently hand-
ed to us by Mr. Zagoritis in connection with
Cranhurst Estate.

We understand that, together with the
other members of your family, you are giving
consideration to the proposals put to us by Mr.
Zagoritis and thet as soon as you are able to
do so you will nctify us of your views in order
that the Executors may take further action.

We also take this opp ortunltJ 0of enclosing
the memorandum rasferred to in our »previous lett-
er duly amended as agreed and in due course we
shall be grateful if this, together with the
Torm of undcrtuking, could be returned to us
after signature by the parties concerned.
Additional copies of these documents are en-—
closed for your retentiocn.

Yours faithfully
Signed

ACTING TRUST OFFICER




Agreed Bundle of
Correspondence

3. Letter,

H. Ayoub to
acting Trust
Officer

10th August 1957

184,

COPY
1, Ayoub,
P.0. Box 3432,
Nairobi.

10th August, 1957.

Megars. The Standard Bank
of South Africa ILitd.
Trust Department,
P.0. Box 30003,
Nairobi. 10

For the attention of the Acting

Trugt Officer.

Dear Sir,

Eestate of the late Christos Galanos

I am in receipt of your letter of the 9th
crt. and notice that you are referring me to
a letter of wyours dated the 8th August, I re-
gret to inform you that I have not received
any letter from you with such a date on it,
will you kindly check with your mail depart- 20
ment if they ever sent such letter and if so
pleage forward a copy.

As discussed at the meeting we held in
your office, I am together with the other memn-
bers of my family giving consideration to the
proposals put to you by Mr. Zagoritis but to
enable us to come to a deciesion I would be
grateful if you could obtain for us a copy of
Mr. Zagoritis plaint or if that would be too
difficult the original plaint which we would 30
return to you at the same time asg our views.

Yours faithfully

gsigneds FHRY LYQOUB.
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COPY Agreed Bundle of
N Correspondence

14th August 1957

0. Lvoud. Esq No.4 Letter,
Il e i‘.‘-:/—h 9 S_‘_-, 3 - \

P.0. Box 3432, éggigngigst

ey 4a d -

Mairobi. H. Ayoub

14th August 1957

Eatate of the late
Christos Galanos

We thaniz you for your letter of the 10th
August and trust that you have now received
our letter of the 8th August since we have
confirmed with our despatch department that
that letter duly left this office.

- -

We are endeavouring to obtain a copy of
the plaint to which you refer and will let you
have this as soon as possible.

Yours faithfully,
Signed

ACTING TRUST OFFICER

COPY No.5, Letter,

5/9041 Buckley, Holli-
2lst February 1958. ster & Co. to
D.P.R.O'Byrne

D.P.R.O'Byrne Esq., Eso -
A&voogte, | 2lab February
Church Houss, 1958

P.0. Box 12201,

Nairobi.

[

Dear Sir,
re. Galanos,deceased and Zagoritis

We enclose a copy of the isgreement of the
12%h November 1955 between Christos Galanos,
now deceased, and the members of the Ayoub fam-
ily. We also enclose Minutes of & meeting held
on the 23rd July 1957. We ghall be grateful if
you will obtain your client's instructions
thereon, and if you will then contact us we can
arrange matters with regard to a conference.

Yours feaithfully,
BUCKLEY HOLLISTER & CO.
DFS/3G




hLgreed Bundle of
Correspondence

No.6, Letter,

Buckley Holli-
ster & Co. to

D.P.R.O'Byrne

Fsq.

4th March 1958

No.7, Letter,
D.P.R.0O'Byrne
to Buckley
Hollister & Co.
10th March 1958

186.

corpY
4th March, 1958.

D.P.R.O'Byrne, Esq.,
Advocate,

Church House,
Nairobi.

Dear S8ir,
Galanog, deceased, and "agoritis

Further to our letter of the 21gt ultimo
we shall be glad to know whether you have now
been able to take your client's instructions.

Yours faithfully,
BUCKLEY HOLLISTER & CO.

DPS/SG.

COPY

D.P.R.O'Byrne,
Advocate,

Church House,
Government Road,
Nairobi

G.179. 10th March, 1958.

Messrs.Buckley Hollister & Co.
Advocates,

P.0. Box 481,

Nairobi.

Dear Sirs,
Galanos deceased and Zagoritis

In reply ‘o your letters of 2lst Febru-
ary and 4th March, my client has gone to
Greece on holiday and is not expected back
for a further couple of weeks. I am unable,
therefore, to obtain her instructions on the
copy Agreement enclosed with your letter of
21lst February. I shall get in ftouch with
you ag soon as I have been able to obtain
ingtructions.

I uwnderstand from your Mr.Shaylor, that

10

20

30
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the property in question, Cranhurst Estate,
wag sold aboulbt the beginning of 1957 for

some £35,000., Thisg is confirmed in the notes
of the meeting held by the executcrs of the
Fgtate on 23rd July 1957 with Mr. and lrs.
Ayoub. I ghould be grateful to be informed
of the name of the purchaser, whether the

full purchase price or any part has been

paid, and where any such monies are at present
deposited.

Yours failthfully,

Sd. D.P.R.O'Beirne

COPY

S/9041

D.P.R. O'Beirne,Esq.,
Advocate,

Church House,
Nairobi.

14th March 1958.

Dear Sir,

Galanos, deceased and Zagoritis

We are in receipt of your letter of the
10th instant, the contents of which are not
quite understood. We believe your clients to
be the Ayoub family, and even if one had gone

to Greece on holiday you would still be able to

obtain instraciions from the other members of
the family who were present, and in particular
Mrs. Ayoub, Senior.

We have consulted the execubors of the
estate of Galanos deceased, and they feel that
no useful purpose can be served by delaying
matters any further, and the delays to date
have been solely because of your client's pro-
rastination. They have been approached by Mr.
Zagoritis in this matter with regard to a
settlement, and in the circumstances unless we
hear from you within the next seven days our
clients will take such action as they may be
advised in the metter to settle this case. It
will be appreciated that they will, of course,
effect the most fuavourable settlement possible

Agreed Bundle of
Correspondence

No,.,7, Letter,
D.P.R.O'Byrne
to Buckley
Hollister & Co.
10%h March 1958
continued

No.8, Letter,
Buckley Holli-
ster & Co. to
D.P.R.O'Beirne
14th March 1958



Agreed Bundle of
Correspondence

No.8, Letter,
Buckley Holli-
ster & Co. to
D.P.R.O'Beirne
14th March 1958
continued

No.9, Letter,
D.P.R.O'Beirne
to Buckley
Hollister & Co.
8th April 1958

188.

in the circumstances, and this will be ag well
for the benefit of your clients as for the
estate, indeed ultimately it will be a matter
for your clients &lone in view of the agreement
that was reached when Mrs.Ayoub Senior and Mr.
Henri Ayoub had their interview with the execu-
tors, that the Ayoub family would in turn be
liable for any payments as would fall to be met
by Mr. Galanos's estate incidental to Mr.
Zagoritis' claim, including the cost of the 10
action.

Cranhurst Egtate was sold for £35,000°t¢ a
Mr.Horne, of P.0. Box.l34, Arusha, but this of
course is well known to Mrs. Ayoub Senior, who
igs receiving the interest on the unpaid pur-
chase money. We are instructed that £10,000
has been received on account of the Purchase
Price, and the balance of £22,000 is payable
over the next five years. he naxt payment is
due on the lst llarch 1959, the annual instal- 20
ments being &£5,000. We are not quite clear as
to the arrangement whereby Mrs. Ayoub Senior
receives this interest, and shall be glad to
know whether she is holding it on behalf of Mr.
Galanos, deceased, or as & trustee for the
Ayoub family.

Yours faithfully,
BUCKLLY HOLLISTER & CO.

DPFS/SG.
COPY D.P.R. O'Beirne, 30
Ldvocate,
Church House,
P.0.Box 12201
Nairobi.
G.179 8th April 1958.

Messrg.Buckley Hollister & Co.,
New Stanley House,

Nairobi.

Dear Sirs,

re., Galanos deceased and Zagoritis 40

I refer to your letters of 14th and 26th
March regarding the above matiter, upon which I
have now obtained detailed instructions from
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my client and have had an opportunity to study
the relevant documents and correspondence,

I have prrused a copy of the Agreement of
12th November 1955 enclosed with your letter
of 21st February, and also & copy of some
minutes of a nseting held on 23rd July 1957
between the Zxecutors, your clients, and Mr.
and Mrs. Ayoub. I an instructed to point dut
that the minutes of the meeting of 23rd July
1957 were apparantly dravm up by the Trustee

Department of ths Standard Bank of South Africa

and were sent to my client by the Bank on 8th
August 1957, with a request that my clients

should sign them if they were in agreement with

the contents. Tha proposals contained in the

minutes, particulszrly that referred to at para-

graph 2 (g) were considered by my clients who
were not in agrezment with the views recorded

as having been put forward by Mr. H. Ayoub. As

a result, my clients refused to sign these

minutes, and similarly refused to sign an under-

taking enclosed with the Bank's letter of 8th

August 1957. Iy clients' disagreement with the

proposals was communicated to the Bank shortly
after reccipt of that letter, and the Bank, as

one of the Ireccutors has becn aware of that pos-

ition for seversl months.

With regard to the tcrme of your letter of

14th March, I am instructed that in fact no
agrcement wag reached at the interview between
the Executors =zand that Mr. and Mrs. Ayoub as
stated in the sccond paragraph of your letter,
nor hag any such cszreement been reached subse-

quently.I am now instructed to confirm formally

on benalf of my clients that they are not in

agreenent with the proposal that they should in
any way be concerned in the ouscone of the Court
proceedings hetween the Zstate and Mr.Zagoritis

and will neither claim any henzfit thereunder

nor be liable for any payments. In these cir-

cunstances any settlement which may be reached
by the Executors will be a matter for them and
the Egtate alone.

I am further inssructed that, according to
the Pleadings in this suit, it is claimed on be-
half of the dececased that he ro-entered the pro-
perty Crannurst Zsbate because of non-payment of

Agreed Bundle of
Correspondence

No.9, Letter,
D.P.R.0O'Beirne
to Buckley
Hollister & Co.
8th April 1958
continued
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No.9, Letter,
D.P.R.O'Beirne
to Buckley
Hollister & Co.
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No.1l0, Letter,
D.P.R.0O'Beirne
to Buckley
Hollister & Co.
9th April 1958

190.

rent and breaches of other covenants in the
leagse by the Plaintiff Ibr.Zagoritis. I have
not, of course, seen the Pleadings, but I
understand this to be the case from my clients'
instructions. I am, however, instructed that,
prior to the re-entry on the premises, the de-
ceased had loaned a sum of £15,000 to Mr.
Zagoritis, which was secured by the coffee crop
from Clovelly Estate, the property of llr.lagor-
itis, and that in January 155% Mr. Zagoritis: 10
removed a large quantity of coffee from CIlov-
elly to Cranhurst Estate - a matter of which Mr.
Holder, one of your clients, is aware. I am
further instructed that the main reason for the
re-entry on the properiy was the recovery of
this coffee. In these circumstances, it would
appear that the real, as opprosed to the ostensi-
ble, reason for re-entry on Cranhurst Estate

was the protection by the deceased of his secur-
ity for a substantial loan. This would be, of 20
course, a matter for the deceaged personally and
has no concern with members of the Ayoub family.

Yours faithfully,

Signed: D.P.R. O'Beirne.

COPY D.P.R, O'Beirne,
Advocate,
Church House,
¥.0.30x 122 01,

Nairobi.
th April 1958. 30

0
Messrs.Buckley Hollister & Co.
Advocates,
P.0. Box 481,

Nairobi.
Dear Sirs,
Cranhurst Zgtate & Galancs, deceased.

I have been instructed Ly my clients, Mrs.
C. Galanos, Mrs. Ayoub Mr. H. iAyoub and Mrs.
A. Hurley to write to you in connection with the
proceeds of the sale of the Cranhurst Estate at 40
Thika,

Under the terms of the Azreement of 12th
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November 1955 entered into between the de-
ceased and my clients, the deceased was to pay
to my Clients the amount of the sale price of
the Estate, lesa any sums due to either the
deceased personally or to his Company, Tongoni
Plantations Ltd. Subseguently, the property
was sold for £35,000 of which tiae deceased or
his estate has received the sum of £10,000 to
date. In addition, the deceased recéived the
proceeds of the 1956 coffee crop, Shs.
92,473/66 together with the sum of Shs.
10,000/~ being a proportion of interest on
the purchase price of the property. At the
date of the deceased's death my clients were
indebted to the deceased to the extent of a

loan from the deceased and the running expenses

of the Estate since 12th November 1955.

My clients have not so far received an ac-

count of the amounts outsbtanding between them
and the deceased's estate. In order that my
clients may be aware of their position regard-
ing their liability under the agreement, I
shall be grateful tc be furnished at your
early convenience with a Statement of Account
setting out the amounts claimed by the Estate
out of the proceeds of the sale, together with
details of any balance stlll claimed as being
due by the deceased's estate.

Yours faithfully,
Signed: D.P.R. O'Beirne.

COPY D.P.R. O'Beirne,
Corner House,
Nairobi.

27th January 1959.

The Trust Officer,

Standard Bank of South Africa Itd.
P.0. Box 30003,

Nairobi.

Dear Sir,

”q‘

Legtate of C. Galanos deceasecd
a

a
nd Cranhurst Estate

I refer to my correspondence with your

Agreed Bundle of
Correspondence

No.1l0, Letter,
D.P.R.O'Beirne
to Buckley
Hollister & Co.
9th April 1958
continued

No.ll, Letter,
D.P.R. Q'Beirne
to the Trust
Officer.

27th January 1959
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to the Trust
Officer.

27th January 1959
continued

192,

Advocates, Messrs. Buckley Hollister & Co., and
gsubsequently with yourself direct in connection
with the above Estate, in which I represent Mrs.
C. Galanos and the Ayoub family, &nd note that

I have received no communicaticn vhatever from
you in regard to the matters set out in my
letter of 8th April 1958 to lMessrs. Buckley
Hollister & Co.

You will recollect that, subsequent to that
letter, you arranged with Messrs.Buckley, Holli-
ster & Co., that you would deal direct with me
in this matter, to which I agrzed. Subseqguently,
you made several arrangements for an appointment
at my office in May and June 1958 for your co-
executor and yourself to attend to discuss the
matters in issue generally. None of these ap-
pointments were kept, and you finally informed
me in June that a further sppointment would be
arranged by your co-executor, Mr.Holder, with
me . I heard nothing further from you, and
again on 24th July wrote to you in this matter.
You informed me on 25th July that you and your
co—-execubor wished to discuss Cranhurst Estate
with me in the near fubure, and that you would
be communicating with me. I have heard nothing
further from you for some six months, and there-
fore agsume that the position set out in my
letter of 8th April 1958 is accepted by the
executors. I am aware that in August 1958 you
reached a settlement with Mr, C.D. Zagoritis in
respect of his claim, and made payment to him,
without further reference to me or to my client,
which would appear to confirm tnut the position
set out in my earlier letter is accepted by the
executors.

I now wish to refer to ny letter of 9th
April addressed to Messrs. Buckley Hollister &
Co. written on behalf of the Ayoub family, re-~
lating to the proceeds of the sale of Cranhurst
Estate in which I requested you to supply me
with a Statement of Account setting out the
amounts recelved by the executors out of the
proceeds of sale of Cranhurst Estate to Mr. H.
Horn and of any amounts claimed by the Estate
out of these proceeds. I have had no reply or
acknowledgment of that letter, nor has any ac-
count been furnished to me or o0 my clients as
requested. It is most unsatisfactory that, in
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the rather peculiar circumestances, they should
be kept in igrorance of the disposal of the
proceeds of the szle to which they are entitled
under the terms of the agreement of 12th Novem-
ber 1955. I would, in particular, refer you
to peragraph 3 of that Agreement, which, while
it does not envisage the exact circumstances
which have arisen, iz closely analogous there-
to.

I must now request you to supply me with a
complate stotement of account within 10 days
from this date. I Yrust it will not be neces-
sary for me to tzke any further action to en—
force production of such account, but my clients
must reserve their rights of action in the event
of any further failure by the executors to com-
ply with this reqguest.

Yours faithfully,
Signeds D.P.R. 0'Beirne
c.c. Megssrs.Buckley Hollister & Co.

Advocates,
Nairobi.

The Standard Bank of
South Africa Lud.
General lanager's Office,
Trust Departuent,
Nairecbi.

12th February 1959.
D.P.R.0'Beirne,Esq.,
aAdvocate,
Church House,
Nairobi.

Dear Sir,
Egtate of the late C. Galanos
Cranhurst Egtate
We write to aclmowledge the receipt of your
letter of the 27th January, the contents of
which have been noted.

Youu will appreciate that the matter in ques-—
tion is one of some complexity and in the circum-
stances we are consulting with lMessrs.Buckley,
Hollister & Company and that firm will be commun-
icating with you vsry shortly.

Yours faitafully,
Trust Officer

Agreed Bundle of

Correspondence

No.11l, Letter,
DoPoRo O'Bei.‘r'l’le
to the Trust
Officer.

27th Januvary
1959

continued

No.l2, Letter,
Trust Officer

to D.P.R.0'Beirne
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1959
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No.l3, Letter,
Buckley Holli-
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1959

No.l4, Letter,
D.P.R.O'Beirne

to Buckley Holli-
ster & Co.

25th February
1959

194.

COPY
S/9041 20th Pebruary 1959

D.P.R. O'Beirne Esq.,
Advocate,

Church House,
Government Road,
Nairobi.

Dear 8ir,
Charles Galanos, dec'd and
Cranhurst sstvate 10

We refer to our telephone conversation of
yesterday's date. We hope to be in a position
to supply you with an account in the next ten
days. One of the Ixecutors l1s al Dar-es-
Salaam, and the other is about to go there, but
we have explained the position to the Bank, and
agked for an immediate account to be” prepared.
We understand that certain figures re Tongoni
Plantations Ltd. are still missing, but will
write you further hereon. 20

Will you please confirm that we may have
until the lgt March to supply an account.

Yours faithfully,
BUCKLEY HOLLIEYER & CC.

DFS/SG
COPY D.P.R. {'Beirne,
Advocate,
Church House,
Nairobi.
25%h February 1959 30
G/12

Messrs.Buckley Holligter & Co.,
Advocates,
Nairobi.

Dear Sirs,

Charles Galanos deceaged and
Cranhurst EBEstete

I refer to your letter of Z20th February
and my telephone conversation with lir.
Shaylor. 40
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I am pleased to note that I may expect
to receive an account of the proceeds of the
BEstate by lst llare’t next. I confirm that I
am agrseable to hold this matter over to the
lst March as requested, and in view of the
fact that that date is a Sunday, I am prepar-
ed to give as far as 2nd March.

Yours faithfully,
Signed: D.P.R. O'Beirne.

COPY

S/9041 2nd March 1959.
D.P.R. O'Beirne,BEsq.

Church House,

Nairobi.

Dear Sir,
re. C.H.Galanos deceased.

With reference to your letter of the 25th

ultimo, we enclose an account from the Execu-
tors of the abovenamed deceased in connection
with Cranhurst Estate.
Yours faithfully,
BUCKLEY HOLLISTZR & CO.

COPY D.P.R.0O'Beirne
Advocate
Church House
Government Road,
G/12 Nairobi.

20th March 1959.

Messrs.Buckley Hollister & Co.,
Advocates,
Nairobi.

Dear Sirs,
C. Galanos deceasgsed &
Cranhurst Estate

-

I refer to your letter of 2nd March to-
gether with the enclosed account from the
executors of the Galanos Estate.

Agreed Bundle of
Correspondence

No.l4, Letter,
D.P.R.O'Beirne

to Buckley Holli-
ster & Co.

25th February
1959

continued

No.l5, Letter,
Buckley Hollister
& Co. to D.P.R.
O'Beirne

2nd March 1959

No.l6, Letter,
D.P.R. 0O'Beirne
to Buckley Holli-
ster & Co.

20th March 1959



Agreed Bundle of
Correspondence

No.l6, Letter,
D.P.R. O'Beirne
to Buckley Holli-
ster & Co.

20th March 1959
continued

196,

This account has been shown to my clients,
who are not in agreement with it, particularly
with the last three debit items relating to the
amount paid to Mr. Ch.D.Zagoritis, and the
costs thereon pald to yourselves and Messrs.
Shapley, Barret Allin & Co. Ag early as April
1958 I made it gquite clear to you, in my letter
of 8th April, that my clients were never in
Agreement with the proposal made by the execu-
tors, that they should be concerned in the out-
come of the claim by Mr.Zagoritis, and would
not be lizble for any payments to him. No
reply of any sort was received either from you
or from the executors to thet letfter, and 1t ie
more than surprising that the executors should
now, after some eleven months silence, seek to
make my clients lisoble for the amount of this
gsettlement and costs, which comes to Shs.
149,131/50.

With regard to the question of the sale of
Cranhurst Estate from Mr. Hurley to Mr. Galanos
which took place in about November 1955, I
understand that the Deed of Transfer may be in
your possession, and if so I shall be glad to
have a sight of it or of 2 copy thereof if you
will be good enough to let me have such copy.

I am instructed that under the terms of this
transfer, Mr. Galanos became a beneficial
Owner of the Estate and under the Agreement of
12th November 1955 betwesn the late Mr.Galanos
and my client it was agreed that, in the event
of a sale of the Estate by Mr. Galonos to a
third party, Mr. Galanos would pay to the Ayoub
family the difference between the resale price
and amounts due to him personally or to Tongoni
Plantations Ltd.

You are aware that in early 1957 the
Estate was sold to Mr. H. Horn for £35,000,
payable at the rate of £5,000 annually. The
only liaebility of my clients to Mr. Galanos
was the sum of £11,000 together with the amount
of the rumning expenses of ths Estate, which
appear in your client's account a2t "Shs.
154,280/59. These are the only liabilities
which my clients are prepared to accept, and
they deny any liability for payment of the
amounts agreed with Mr. Zagoritis.

In consequence, I am instructed to require
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the executors to furnish a correct account re-
lating to these monles within 7 days of this
date. Such sccount should include any monies
received from Mr.tHorn in respect of the instal-
ment of £5,000 due on lst March 1959. Failing
receipt of such account, together with payment
of any amounts due to my clients on foot there-
of, I have instruciions $o commence proceed-
ings against the executors for a true and full
account of all monies received by them and due
to my client.

Yours faithfully,
Signeds D.P.R. O'Beirne.

COPY

5/9041 26th March 1959
D.,P.R.O'Beirne Esc.

Advocate,

Nairobi.

Dear Sir,
C. Galanos deceased - Mre. Ayoub
& Others, Cranhurst Egtate

With reference Ho your letter of the 20th
instant, we have sent a copy to our clients.

The meeting which your clients had with
ours showesd gquite clearly that your clients
did in fact agree to the settlement of the Zag-
oritis action, and that any sum paid should be
debited to your clients, just as any sum re-
ceived should be credited to them. Both Messrs.
Fullbrook and Holder are quite clear as to what
was agreed.

We have not the Deed of Transfer from Har-

ley to Galanos, as we did not act in this matter.
Presumably the proceeds of sale of the Cranhurst

Estate by the late Mr. Galanos would follow the
agreement entered into between the deceased and
your clients so far as possible.

We are aware that
by the deceased during his lifetime, but we did
not act in this matter. We understood that the
purchase price is payable by annual instalments.

ranhurst Estate was sold

Agreed Bundle of
Correspondence

No.,l6, Letter,
D.P.R.O'Beirne

to Buckley Holli-
ster & Co.

20th March 1959
continued

No.l7, Letter,
Buckley Holli-
ster & Co. to
D.P.R. Q'Beirne
26th March 1959
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Agreed Bundle of We imagine that your clients are well aware of

Correspondence

No.l7, Letter,
Buckley Holli-
ster & Co. to
D.P.R. O'Beirne
26th March 1959
continued

No.l8, Letter,
D.P.R.O'Beirne
to Buckley
Hollister &

Co.

28th April 1959

the terms of the sale.

Qur clients are making & list of all pay-
ments or loans made by the deceased or by Ton-
goni Plantations on behalf of or to Cranhurst
Egtate. It may be that the account already
supplied will have to be amended. We will send
you the list as soon as it ie available, but
our instructions are that the Executors deny
liability in this matter il.e., thoet any moneys 10
are presently owing to your clients.

Yours faithfully,
BUCKLEY HOLLISTER & CO.

DFS/SG

COPY D.P.R. O'BEIRNE
Advocate

G/12 Naircbi.

28th April 1959

Messrs .Buckley,Holligter & Co.,
Advocates, 20
Nairobi.

Dear Sirs,

C.Galanosg, deceaszd - lirg.dAyoub &
Others Cranhurst Istate,

I refer to your letter of 26th March in
connection with this matter.

I am instructed firstly to deny that any
agreement was made by my clients regarding the
settlement of the Zagoritis claim at the meet-
ing in 1957 referred to., The records of the 30
meeting do not substantiate the assertion made
in your letter under reply, nor do the actions
of your clients substantiate it in any way.

the Deed of Transfer from Hurley to Galanos,
but presumably your clients, if not in actual
possesgion of it, would at lecast be aware of
its whereabouts, and I should welcome your
assigtance in tracing it.

With regard to the last paragraph of your 40
letter, I note that I have not y+t received an
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amended account of L,Avue nts mede to or on Agreed Bundle of
behalf of my clients' property. In these Correspondence
cix "umstancbb, it appsars btast 1t will be
necessary to commence proceedings against your
clients, and I shall be glad to “know whether No.18, ?etﬁer,

4 . D.P.R.O'Beirne
you are prepared to accevt service of process %o Buckley
on their bhehalf. o Hollister &

s Co.
Signed:D.P.R. O'Beirne. continued

CORY No.l9, Letter,
« Jam lst May 1959. Buckley Holli-
5/9041 ster & Co. to
D.P.R. O'Beirne, Esqg. D.P.R. O'Beirne

Advocate 1st May 1959.
Nairopi.

Dear Sir,
C. Galanos, deceased - Mrs. Ayoub
& Others - Cranhurst Estate -
Your refs G/12.

We are in receipt of your letter of the
28th ultimo and are informed by our clients
that the amended account of pdyments made on be-
half of your clients' property is practically
complete and will be forwarded to us shortly.

With regard to your without prejudice lett-
er of the same date, we think you have misinter-
preted our letter of the 3th ultimo, in which we
stated that our clients were prepared to consider

compromise on the gquegtion of the off-setting
of the costs of the Zagoritis settlement with
your clients if they are so interested.” This was
not a reference to the legal cogts but to the
amount required in effecting the Zagoritis settle-
ment. We do not know whether your clients have
understood this, and if so, whether they are in-
terested in a compromise. Will you please take
their instructions =snd let us hear from you in
due course.

Yours faithfully,
BUCKLEY HOLLISTER & CO.

DPS/DJ




Agreed Bundle of
Correspondence

No.20, Letter,
Buckley Holli-
ster & Co. to
Messrs.0O'Beirne
& Hearm

11th June 1959

No.21, Letter,
Sirley & Kean
to Buckley
Hollister & Co.
24th June 1959

COPY
S/9041 lst June, 1959.

Messrs.C'Beirne & Hearn,
Advocates,

Church House,

Nairobi.

Dear Sirs,
Galanos & Ayoub
We are in receipt of your letter of the 10

9th instant. The amended account has been
delayed becaused we have been endeavouring to
obtain the exact figure which was owing to

the deceased and/or to Tongoni Plantations
Limited at the date when the Agreement between
the deceased and your clients was entered into.
Delays have occurred because Ir. Basgil Allin
who drew the Agreement died recently and we
have been making enquiries from his firm with
regard to this to see whether they Liad any 20
information on his file regarding this. Fail-
ing this, would your clients be prepared to
agree a figure of £11,000 as the commencing
debit in the account?

We note that your cliecnts are not prepar-
ed to accept lisbility in respect of the
Zagoritis settlement. We hope to gend you the
account in the course of the next few days.

Yours fzithfually,

BUCKLLEY EOLLISTHER & CO. 30
DFS/JV.
COFY SIRLEY " "X7AN,
Advrocate
38/2800 . . Government R4.,
Messrs.Buckley Holli- Nairobi.
ster & Co.,
Advocates, 24th June 1959.
Nairobi.

Dear Sirs,
Mr.Galanos end Ayoub Family
Your 8/9041 of 1lth June refers

Kindly note that we have L:en instructed 40
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to act on behalf of the Ayoub family and MNr.
H. Ayoub has handed over to us all the docu~
ments and correspondence in this matter and
that any future correspondence in this matter
should be directed to us.

Referring to the position in general, we

are to state that our clients are not prepar~
ed to let this matter drag on indefinitely and
we are to reiterate the position once again in
thig letter.

(1)

—~
(kS
~

The position appears to be as follows:i-

By an agreement dated 12th November 1955
between Mr. Galanos (deceased) and Mrs.
M. Ayoubs; MNr. H. Ayoub; Mrs.A.M.Hurley
and lMrs. Cecile Galanos the deceased
undertook to pay to the above parties

the proceeds of the sale of Cranhurst
Estate in the event of 2 sale during his
lifetime, within 7 days of the completion
of such a gale.

Mr. Galanos (deceased) did sell the said
estate for the sum of £35,000 and in ac-~
cordance with paragraph 1 of the agree-
ment referred to above, the said sum of
£35,000 was payable within 7 days of the
sale, after deduction of approximately
£11,000 due by the Ayoub family to Mr.
Galanos and/or Tongoni Plantations ILtd.

Subsequently, due to an act of re-entry
by Mr. Galanog, contrary to the lease
agreement in existence with Mr.Zagoritis
the said lMr. Zagoritis filed an action
for damages. It was to the knowledge of
Mr. Galanos and the trustees that this
entry upon the egbtate was not for the pur-
pose of securing rents, as alleged subse-
guently in the Defence, but for the pur-
pose of securing a personal loan by the
deceasged to Mr. Zagoritis.

In 1957, a meeting was held between the
trustees and the Ayoub family, at which
the guestion of the action filed by Mr.
Zagoritis was discussed. A minute of the
meeting was prepared butbt our clients have

Agreed Bundle of
Correspondence

No.2l1, Letter,
Sirley & Kean
to Buckley
Hollister & Co.
24th June 1959
continued



Agreed Bundle of
Correspondence

No.21, Letter,
Sirley & Kean
to Buckley
Hollister & Co.
24th June 1959
continued

(5)

(6)

(7)

202.

never agreed to the correctness of this
minute and refused to sign the undertaking
to pay to the executors, any costs or
liabilities to Mr. Zagoritie.

That, independent of that minute (whether
correct or not) by a letter dated 8th
April 1958 and written by Mr. O'Beirmne to
you, it was clearly stated that our
clients "are not in agreement with the
proposal that they should in any way be
concerned in the outcome of the Court pro-
ceedings between the Istate and Mr. Zagor-
itis and will neither claim any benefit
thereunder nor be liable for any payments."
This letter remained unanswered although
no settlement or arrangement has been
reached between the trustees and Mr.
Zagoritis.

At a later date, unknown to our clients,
some sort of settlement was reached between
the trustees and Mr.Zagoritis and the first
official intimation, which our clients re-
ceived of such a settlement being reached
ant the terms thereof,was contained in a
piece of paper, allezed to be a dtdtement
of account, forwarded by your office under
cover of your letter of the 2nd March. If
you will refer to the sald statement you
will note that no dates of payment made to
Mr. Zagoritis are stated, nor are any

dates stated as to payment of feesg to your-
selves or to Messrs.Shapley Barret Allin &
Co. in relation to the said case.

Presuming even for a moment that at the
original meeting of the trustees the ques-~
tion of our clients contributing to the
damages payable to Mr., Zagoritis were dis-
cussed, subsequent to the letteor of the 8th
April 1958 which made it quite clzar that
our clients deny all liability and, in any
casge, 1if settlement was subsequoently dis-
cussed with Mr. Zagoritis and 1if your
client considered that the Lyoub family
would be liable, they chould have been an
active party to any discussion on this
subjecs.
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(8) Our clients are now awaiting 2 final state~ Agreed Bundle of

ment of account since April 1959, without Correspondence
having obtained any satisfaction.

No.21, Letter,
Sirley & Kean

To deny all 1i:bility for any payments 50 foi oostod, o

be made by the estate of Mr. Galanos
(deceased) relating to the case with Mr. 24t2_JuﬂZ 1959
Zagoritis. continue

In view of the sbove our instructions are:

—
"
N

e

(b) To claim payment of the monies due within
T days of the date of this letter, fall-
ing which our instructions are to file pro-
ceedings without further notice.

Should the laitter action be required,
please advise whether you are in a position to
accept service.

b =
Youre faithfully,
SIRLLEY & KIEAN

od. Partner
58/CH.

COPY No.22, Letter,

S/9041 6th July 1959. Buckley Holli-

Hoss §17] . ster & Co. to
i3 SH 2 O 2 .
I2SSTS .0lTley & nean, Sirley & Kean.

Advocates, 6% ul
Liairobi. f July 1959
Dear Sirs,

C. Galanos dec'd and the
Avoub Family

Your lett~r of the 24th ultime was sent to
the Standard Bank of South Africa Limited for
instructions, but kr. Fullbrook who deals with
this matter hasg been out of the country and we
have only just been able to obtain instructions
thereon.

We do not propose to deal with your number-
ed statements in detail because the position is
we think cleared when we say that there was an
agreemeny dated 12th November 1955, and subse-
guent thereto the deceased with the knowledge of



Agreed Bundle of
Correspondence

No.22, Letter,
Buckley Holli-
ster & Co. to

Sirley & Kean

6th July 1959

continued

204 .

the family and its approval - sold Cranhurst
Istate for we believe £35,000 peyable by instal-
ments of which we believe thers is still £20,000
to be paid in annual instalments of £5,000.

Our clients contend that apart from the
£11,000 owing by the Ayoub Family to the deceas-
ed and/or to Tongoni Plentations Limited, other
amounts &re owing and such amounts exceed the

smounts received to date. There is therefor
nothing yet due to the Ayoub Feuily.

OQur clients do not agree that the deceassed
re-entered into the estate for his own purpose,
but say he d.d so for the purpose of protecting
the estate for the eventual benefit of the Ayoub
family.

Qur clieuts contend yours are bound by the
settlement of the case with lMr. Zagoritis and
that all payments made by the Trustees in con-
nection with that settlement are pavable by your
clients out of the proceeds of sale of Cranhurst
Estate.

We understand from the Trustees that we
shall be receiving a statement of account short-
ly, and as soon ag this 1s received we will
check it with certain figures which Messrs.
Shapley Barret Allin & Co. are cbtaining from
their files for us, and you will be supplied
with a gstatement. This will not be a final
gtatement as other moneys will he credited to
your clients in due course as anc when they are
received.

We have instructions to accept service of
any proceedings your clients may care to
institute.

Yours faithfully,
BUCKLEY HCLLISTER & CC.

DFS/JV
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COPY Agreed Bundle of
S/11546 28th September 1959. Correspondence
Your refs: BS/2800 No.23, Letter,
Megsrs. Sirley & Xean, Buckley Holli-
advocates, ster & Co., to
Nairobi. Sirley & Kean

28th September
Dear Sirs, 1959

S.C.C.C. No0.1185 of 1959, M.Ayoub and

others veg. Standard Bank of South

Africa Limited and asnother as Execu~

tors of the Estate of the late Christos
Galanos

We refer to your letter of the 1lth instant.
The following are the particulars required by you
therein.

1. The agreement was entered into on the 23rd
July 1957, and was verbal, being made by the
Plaintiffs, Maria Ayoub, and Henry Ayoub on be-
half of all the Plaintiffs with Mr.Fullbrook and
Mr.Holder on behalf of the Executors.

This agreement wag subsequently amended at
the verbal request of Henry Ayoub made to Mr.
Fullbrook on the 8th August 1957, and thereupon
confirmed by the said Henry Ayoub on behalf of
all the Plaintiffs.

2. By their conduct in agreeing as above and by
thelr failure to inform the Defendants that they
did not agree to a settlement despite letters ad-
dressed to lMr.Henry Ayoub and Mrs.Maria Ayoub be-
tween the 23rd July 1957 and the 18th November,
and by their feilure to inform the Defendants
until the 8th April 1958 that they the Plaintiffs
were not concerned in the outcome of the Court
proceedings between the estate and Mr. Zagoritis
the Plaintiffs are estopped from denying their
interest in the settlement and in the outcome of
the Court proceedings referred to. Such conduct
wag that of the Plaintiffs Maria Ayoub and Henry
Ayoub - as representing all the Plaintiffs.

Yours faithfully,

BUCKLEY HOLLISTER & CO.
DFS/JV




IN THL PRIVY COUNCIL No.l4 of 1962

ON APPEAL

FROM THE COURT OF APPEAL FOR EASTERK AFRICA AT N.AIROBI
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MARTE AYOUB

CECILE KYRIAZIS (formerly Galanos)

ANGELA MARY HEURLEY

HFNRY ANTOINE AYQOURB (Plaintiffs) - APPELLANTS

and

STANDARD BANK OF SOUTH AFRICA LIMITED
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