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P19 Letter from the Sabha to the Plaintiff-Respondent 7. 3.36 996

P20 Letter from the Sabha to the Tutorial Staff of
Vidyodaya Pirivena . - 7. 3.36 997

P21 Deed No. 3030 attested by W. M. Wolff, Notary
Public . 15. 8.1871 807

P22 Deed No. 1733 attested by A. 8. Andree, Notary
Public . 7. 9.1868 805
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Notary Public 7. 6.1880 830
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P25 Declaration of Venerable Dewinuwara Jinaratana
under the Buddhist Temporalities Ordinance 23. 1.32 951

P25A | Deed No. 5193 attested by Ww. P Ranasmghe
Notary Public 8. 5.1907 850

P26 Letter from the Secretary, Vldyadhara Sabha, to
the Plaintiff-Respondent 7. 4.36 1004
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Principal, Vidyodaya Pirivena .l 28. 640 1029
P28 Do. do. do. 7. 7.40 1032
P29 Do. do. do. 20. 7.40 1033
P30 Do. do. do. 24. 7.40 1034

P31 Page 3 of theReport of Sri Sumangala Gunanusma-

rana Sabha re Sri Sumangala Memorial Celebra-

tions (4th year). Document in Sinhalese and
therefore not printed. — —
P32 Merits bestowed by €. A. Hewavitarne, Hony »
Secretary, Vidyadhara Sabha 5.12.27 409

P33 Letter from the Director of Education to the
Plaintiff-Respondent .. .. ..| 26, 8.46 1078

P34 Letter by the 1st Defendant which appeared in
25. 7.33 974

the ““ Ceylon Daily News > of 29.,7.33
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Z1

Z2A
73

Z3A
Xi

Letter by the Secretary of the Vidyadhara Sabha
which appeared in the “ Ceylon Dally News ”
of 24.7.33 . .

English Translation of the Extract from Engmphm
Zeylanica ..

Agreement signed by Venerable D. Jinaratana and
others ..

Minutes of the Sabha Meeting ..
Do.

Letter written by Venerable D. Wachissara to
Venerable Wanaratana .. .

Copy of ** Dinamina *’ dated 4th April, 1956, con-
taining Notice convening a Meeting ofthe Dayaka
yas and the remaining Sabhapathies of the Vidya-
dhara Sabha. Document in Sinhaldse and there-
fore not printed. . o ..

Translation of Z1

Minutes of the Joint Meeting of the Dayakayas and
the Vidyadhara Sabha held on 11th April, 1956,
at which P. U. Ratnatunga—was elected a mem-
ber of the Vidyadhara Sabha. Document in
Sinhalese and therefore not printed. ..

Translation of Z2

Minutes of the Meeting of the Vidyadhara Sabha
held on 11th April, 1956, at which P. U. Ratna-
tunga was appointed to act as Seeretary of
Vidyadhara Sabha. Document is Sinhalese and
therefore not printed. .. ..

Translation of Z3

Extract from the “ Ceylon Observer ™ of 9.4.52
containing the Notice of Meeting in conneetion
with, the Death of D. S. Sonanav‘mko (‘)nd Defend-
ant) . ..

Extract from the ©“ Dinamina = of 26th Janmary,
1954, containing the Notice of Mecting in con-
nection with the Death of Jothipala Subnqmghe
(19th Defendant) .. .

20. 7.33

2. 343

24, 1.30
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10, 4.50

oy
o]

*
Ll
Ct
>

11. 4.56

11. 4.56
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1147

1075

1076
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X3 Extract from the * Dinamina ™ of 24th January,

1955, containing the Notice of Meeting in con-

nection with the Death of W, H. W. Perera (6th

Defendant) 21. 1.55 1125
X4 Extract from the * Sinhala Bauddhaya >~ of 12th

April, 1952, containing the Notice of Meeting in

connection with the Death of D. S. Senanayake

(2nd Defendant) — 1141
X5 Extract from the *° Sinhala Bauddhaya ” of 3rd

May, 1952, containing the Notice of Meeting in

connection with the Resignation of B. R. Dias

(11th Defendant) — 1141
X6 Death Certificate of D. S. Senanayake (2nd Defend-

ant) . 22, 3.52 1088
X7 Minute Book of Vidyadhara Sabha. Document in

Sinhalese and therefore not printed. .. — -
X7A Minutes of the Meeting of the Sabha 20. 4.52 1089
X7B Do. do 30. 4.52 1090
X7¢ Do. do. 14, 5.52 1003
X7D Do. do. 5, 2.54 1096
X7E Do. do. I 2.85 1126
X8 Death Certificate of Jothlpnln Q.nbn%lngho (19th

Defendant) . . . 11. 1.54 1095
X9 Death Certificate of W. H. W. Perera (ﬁth Defend- ’

ant) .. .. 8. 1.55 1124
X10 Minutes of the Meeting of Mahgakando Vldyodaya

Dayaka Sabha 0. 7.52 1094
X1l ' Minutes of the Meeting of Vidyodayn Dayaka

Sabha . . .. .. 14842 1129
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1D1
1D2
1D3

1D4

1D4A

1D5

1D6

1DGA

1D7
1D8

1D9

1D10

1DI1
1DI1A
1DI12

1D13

1DI4

1DI15

Description of Exhibit

Plan
Plan

Extract from Deed No. 6590 attested by S. Manuel
Perera, Notary Public

Extract from the Report of the Vidvedaya Pirivena

Extract of Report of Rev. Baddegan a Piyaratana
Nayaka Thera, Principal, Vidycdays Pirivena,
dated 27th July, 1940. Yeats 1928-193%

Extract from the Vidyodaya Magazine ..

Extract from the Half Contemw R(p()lt of the
Vidyodaya Pirivena .

Extract of the Half (centenary Repart of the
Vidyodaya Pirivena . .. .

Extract from Deed No. 31079 ..

Extract from the Report on the Vidyodaya Pirivena
by Venerable K. Ratanasara Nayaka Thevo

Extract from the Income and Expenditure State-
ment of the New Preaching Hall of the VIdV()(l‘LVﬂ
Pirivena .. - .. .

Letter from Venerable K. Sri R’Ltna;u‘rl Naval\a
Thero ..

Letter from Venerable W. Sorata with Fovelope ..

Envelope

Extract from Deed No. 1209 attested by K. D. P.
Abeysiriwardene, Notary Public

Extraet from the Instruction Book relating to the

Tustructions re deed attested by UL\ Jayatilleke!

Notary Public

Deed No. 5193 attested by W. P. Ranasinghe,
Notary Public . .

..'

Notice regarding the Special Gieneral Meeting of

the Vidyadhara Sabha convened for 31.1.49

.l

|
L1 7.1888

1. 5. 1880

19.11. 157‘3

27. 7.40

|
27 7.40 4
|
|

1874 to 1924

18T Lo 1024 ‘

211246

16, 1.40

8. 5. 1807

22, 1.49

808

1086

1086

1135

813

Sl

1057

020

007

1073
1037

1037

10226
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1D16 . Deed No. 2431 attested by Ww. P. Ranasmghe
Notary Public .| 12.12.1887 845
1D17 Minutes of the Vidyadhara Sabha 24. 1.29 928
1D18 Minutes of the Vidyadhara Sabha 6.12.47 1079
1D19 Document between Venerable H. Pemananda and
i Wimala Dhamma Hewavitarne 20.12.41 1049
|
1D20 i Document between Venerable H. Pemananda and
: Wimala Dhamma Hewavitarne 31.12.41 1050
1D21 Deed No. 25102 attested by D. M. Abhayaratne
Notary Public 25. 5.1895 835
1D22 | Letter to the Secretary of the Sabha 18. 6.32 961
1D23 Letter from Dr. W. A. de Silvato the 1st Defendant-
Appellant . . .. .. 13. 6.33 959
1124 Letter from the Secretary, Vldyadhara Sabha
| to th~ Ist Defendant-Appellant .| 14, 6.33 959
D25 | Do. do. do. 16. 6.33 961
1D26 Do. do. do. 21. 6.33 963
1D27 Do. do. do. 14. 7.33 971
1D28 Do. do. do. 20. 7.33 973
1D29 i Letter from the Members of the Sabha to the 1st
i Defendant-Appellant .| 2b.7.33 974
1D30 | Same as 2D12X and therefore not printed. — —
1D31 Letter from the lst Defendant-Appellant to the
Sccretary of the Vidyadhara Sabha 26, 7.33 977
1D32 Sangha Order by the Maha Nayaka Theras of Mal-
watta and Asgiriya 26,733 978
1D33 i Letter from the Maha Nayaka Theras of Malwatta
and Asgiriya to the 1st Defendant-Appellant 3. 8.33 979
1D34 Letter from the Maha Nayaka Theras of Malwatta
and Asgiriya to the Prmclpal of the Vldyodayn
Pirivena . 9. 8.33 979
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1D35 i Letter from the Vencrable Pahamune Dharma-

kirthi Sri Saranankara Sumangalabhidhana Maha-’
nayaka Thera of Syamopali Maha N kaya
Viharadhipathi of Uposatha and Pusparama
Viharas, Kandy to the Punmpal Vidyndu_vn

Pirivena .. . .. Ho0.33 0 982
1D36 Do. do. do. .. - 12, 9.33 % 935
1D37 - Letter by the Members of the Sabha to \ enciable f
 Dewundera Wachissara Thero - R § 0N oo A I 1) (]
1D38 Letter from the Secretary, Vldyadham Sabha tm :
the 1st Defendant-Appellant . o 16.6.36 ‘ 1006
1D39 Do. do. do. . .{ 17,337 101
1D40 Minutes of the Meeting of the Vidyadhara Sabha..) 17. 6.42 }‘ 1058
1D41 | Printed Verses by the Plaintiff-Respondent .. — 1135
1D42 Plaintiff-Respondent’s Letter .. .. .. — 1 1136
1D43 . Letter by H. Sumangala .. .. .. 9, 8.07 | 860
1D44 Letter by Venerable Sri Sumangala .. . — ‘ 1137
1D45 Terms of Settlement .. .. . . 2, 343 [ 1066
1D46 Declaration of Venerable Lelwala Ratanajoti So2803.32 } 953
1D47 Letter from the Ist Defendant- Appolldnt to the,
Vidyadhara Sabha . . . To1L42 1053
1D48 Extract from the = Dinamina ” .. .. 10. 8.33 | 081
1D49 Receipt by the Secretary of the Vidyadhara Sabha 5. 6.33 ‘ 958
1D50 Leaflet by the 1st Defendant- Appellant .. ; 23.11.42 1068
1D51 Do, do. do. 29, 445 | o
1D52 Do. do. do. L22.049 | 1084
1D53 Letter from the 1st Defendant- Appellant to the 1
Sabha . .. 2]1. 3.41 ( 1041
1D54 Letter forwading Certificates of Prachina Exami-!

nation, 1944 ] . .. 150346 | 1073
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xhibit Deseription of 1ixhibit Date Page

Marlk
1D55 | Letter from the Dircctor of Education 20. 5.46 1077
1D56 Deed No. 2622 attested l)y David de bllva, Notmy

Public. 22, 6.41 1046
LD57 Extract from - Lakminipahana ” 30. 6.17 863
1D58 ¢ Extract from the ~ Sinhala Bauddhaya ™ 21. 3.36 999
1D59 Extract from the Register at Malwatte Vihara 17.10.44 1071
1D60 Act of Appointment of Venerable D. Sri Jinaratne.

The words are obliterated and cannot be repro-

duced or translated and therefore not printed. — —
1D61 Copy of the Minutes of the Committee Meeting

of the Malwatte Karaka Maha Sangha Sabha 15. 3.36 997
1D62 Warrant of Vlharadhlpathlshlp of Delgamu Ra]a~

maha Vihara — 1137
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PART 1.

No. 1
Journal Entries

IN THE DISTRICT COURT OF COLOMBO

No. 2882. Venerable Baddegama Piyaratana Nayake

Class: V. Thera...... ... ..., Plasntiff

Amount : Rs. 48,500/-. vs.

Nature : Land. Venerable V. M. Sri N. Dharmananda Nayake

Procedure : Regular. Thera and others.............. Defendants.
10 JOURNAL

The 26th day of July, 1943.

Mr. D. R. de S. Abhayanayake files appointment and plaint
together with pedigree, abstract of title and plan No. 786.

Plaint accepted and summons ordered for 6.10.43.

(Intld.) ...........
A.D.J
23.9.43.
Summons issued on lst to 14th defendants W.P. with Precept
returnable the day of , 19
20 6.10.43. .

D. R. de S. Abhayanayake for plaintiff.

Summons on 1st to 14th defendants—no return since received.

Summons served on 1st, 2nd, 4th, 6th, 8th and 11th to 14th
defendants all absent except 6.

Not served on 3rd, 5th, 7th, 9th and 10th defendants.

Re-issue unnecessary.

Proxy and Answer of 2nd to 14th defendants (Mr. D. E. Weera-
sooria) on 10.11.

Proxy of 1st defendant filed.

30 Answer 10.11.

1251 -B

No. 1

Journal Entries
26.7.43 to
28.10.58



No. 1
Journal Entries
26.7.43 to
28.10.58—
Continued

10.11.43.
Merrill Pereira and Gunasekera for 1st defendant.
(1) Answer of 1st defendant stand over 1.12.
(2) Proxy and answer of 2nd to 14th defendants.
Proxy of 2nd to 5th and 7th to 14th filed.
Answer 1.12.

1.12.43.

D. E. Weerasooria for 2nd to 5th and 7th to 14th defendants.
(1) Answer of 1st defendant stand over 26.1. 10

(2) Answer of 2nd to 5th and 7th to 14th defendants stand over
26.1.

26.1.44.
(1) Answer of 1st defendant stand over 16.2.

(2) Answer of 2nd to 5th and 7th to 14th defendants stand over
16.2 (vide motion for time).

16.2.44.
(1) Answer of 1st defendant stand over 8.3. 20

(2) Answer of 2nd to 5th and 7th to 14th defendants stand
over 8.3.

(Intld.) ..........

9.3.44. )
(1) Answer of 1st defendant stand over 5.4.
(2) Answer of 2nd to 5th and 7th to 14th defendants filed.

(Intld.) ..........
5.4.44.
D. R. de S. Abhayanayake for plaintiff.
Merrill Pereira and Gunasekera for 1st defendant. 30

D. E. Weerasooria for 2nd to 5th and 7th to 14th defendants.
Answer of 1st defendant filed.
Trial fixed for 6, 7, 8, 9 and 10, November.



22.9.44. No. 1

. . . Journal Entries
Proctors for 1st defendant move under section 102 of Civil 5g7.43to

Procedure Code for notices on plaintiff and 2nd to 1ath defendants 28.10.08 -
(except the 6th defendant) to declare, by affidavit all the documents
which are or have been in their possession or power relating to any

matter in question in this action.

They move further that the notice be served on Mr. D. R. de S.
Abhayanayake, proctor for plaintiff, and Mr. D. E. Weerasooria,
proctor for other defendants.

10 Notice allowed for 11.10.44.

30.9.44.
Notices . . . —Understamped.

30.9.44.

Deficiency supplied.

Notices issued Western Province.
11.10.44.

Vide Journal Entry dated 22.9.44.

20 Notices served on plaintift and proctor for 2nd to 5th and 7th
to 14th defendants.

Of consent call case 13.10.

13.10.44.
Case called —wvide Journal Entry dated 11.10.44.
Mr. Abhayanayake for plaintiff.
Mr. C. E. Jayawardena for 1st defendant.
Mr. Weerasooria for 2nd to 14th defendants.
Affidavit of defendants declaring documents to be filed on 16.10.
30 See motions submitted.

Ist defendant to file affidavit declaring documents on 20.10.

(Intld.) ..........
16.10.44.
Case called.
Plaintiff’s affidavit and affidavit of 2nd to 14th defendants filed.
Call 20.10.
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Journal Entries
26.7.43 to
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20.10.44.

Case called.
(1) First defendant to file affidavit declaring documents.

(2) Proctors for lst defendant file affidavit and move that
plaintiff and /or the 2nd to 14th (except the 6th defendant) be noticed
to produce all the minute books of the Vidyadhara Sabha for the
inspection of the 1st defendant or his agent at the office of Mr. D. E.
Weerasooria, Proctor, or some other convenient place.

(3) Proctors for 1st defendant move under section 104 of Civil
Procedure Code for an order on the 9th defendant to produce for the 10
inspection of 1lst defendant or his agent the documents mentioned
in their motion and referred to in his affidavit dated 16.10.44.

(4) Proctors for 1st defendant move under section 104 of Civil
Procedure Code for an order on plaintiff to produce for the inspection
of 1st defendant or his agent the documents mentioned in their
motion and referred to in his affidavit dated 16.10.44.

Proctor for plaintiff has received notice for today and objects.
Vide proceedings.

Call case 23.10.44 for affidavit disclosing documents.

Of consent call case 24.10.44 regarding motions filed today. 20

23.10.44.

Case called. Vide Journal Entry dated 20.10.44.
Affidavits disclosing documents filed.

(all 24.10.
(Intld.) ..........
24.10.44.
Case called. Vide Journal Entry dated 20.10.44.
Advocate E. B. Wikramanayake for plaintiff. 30

Mr. C. E. Jayewardene for 1st defendant.

The plaintiff is prepared to allow the lst defendant to have
inspection. of the Minute Books. Time and place to be arranged by

the proctors.



26.10.44. No. 1

. . Journal Entries
Proctors for 1st defendant move to summon their witnesses for 26.7.43 to

the trial for 7th November or for any other day on which the trial is 281058 -

fixed. Continued
Allowed. )
(Intld.) ..........
4.D.J
27.10.44.
The 2nd to 5th and 7th to 14th defendants’ list of witnesses filed.
10 27.10.44.

Proctor for plaintiff files list of documents.
Proctors for 1st defendant object to any documents not given in
the affidavit of documents.

File.

27.10.44.
Proctor for plaintiff files list of witnesses and moves for summons
on them.

20 Summons allowed.
(Intld.) ..........

27.10.44.

Proctor for plaintiff moves under section 104 of Civil Procedure
Code for an order on 1lst defendant to produce for the inspection of
the plaintiff or his agent the documents referred to in his affidavit
dated 23.10.44. filed of record.

Proctors for 1st defendant object and have cause to show.
Notice for 1.11.44.

30 (Intld.) ..........

27.10.44.

Proctors for 1st defendant move that the annexed Interrogatories
be answered by 3rd November, 1944.

Allowed for 3.11.44.
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31.10.44.
Notice of interrogatories.

Issued on proctor for plaintiff and on proctor for 2nd to 5th and
7th to 14th defendants.

31.10.44.
Proctors for 1st defendant file list of witnesses and move for
summons on them.

Allowed.

1.11.44.

Case called.

(1) Vide Journal Entry dated 27.10.44. Proctor for plaintiff
files notice of inquiry given to proctors for 1st defendant.

(2) Proctor for 2nd to 5th and 7th to 14th defendants moves
under section 104 of Civil Procedure Code for an order on 1st defendant
to produce for the inspection of the plaintiff or his agent the docu-
ments referred to in his affidavit dated 23.10.44 filed of record.

Proctors for 1st defendant have received notice for today.

Vide proceedings. 20

(3) As the parties against whom an order for inspection of all
the minute books of the Vidyadhara Sabha has been made have
produced for inspection only the minute books after 1923 proctors for
1st defendant move for such order under section 109 of Civil Pro-
cedure Code as this Court shall deem fit.

Vide proceedings.

Call 3.11.44 with reference to the interrogatories.

(Intld.) ..........
1.10.44.
Summons issued on eighteen witnesses by 1st defendant. 30
1.10.44.

Summons issued on eleven witnesses by 2nd to 5th and 7th to
14th defendants.

2.11.44.

Summons issued on four witnesses by plaintiff.



3.11.44. No.l
Vide Journal Entry dated 27.10.44. P

Notices of Interrogatories on proctor for plaintiff and proctor poaooe
for 2nd to 5th and 7th to 14th defendants. No return.

Since received. Notices served.
Vide proceedings and order.

(Intld.) ..........
A.D.J.
6.11.44.
10 Vide proceedings.
Further hearing tomorrow.
(Intld.) ..........
A.D.J
7.11.44.
Vide proceedings.
Further hearing 9.11.44.
(Intld.) ..........
A.D.J
9.11.44.
20 Vide proceedings.
Order on 13.11.44.
Documents P1, P2, P2A, and P3 filed with list.
(Intld.) ..........
A.D.J
13.11.44.
Order not ready.
Stand over. 20.11.44.
(Intld.) ..........
A.D.J

30 20.11.44.
Vide Judgment delivered and filed.

The plaintift’s action is dismissed with costs payable to the 1st
defendant.

The 2nd to 14th defendants are dismissed from the case without
costs.
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8

DECREE

It is ordered and decreed that the plaintiff’s action be and the
same is hereby dismissed with costs payable to the 1lst defendant.
The 2nd to 14th defendants are dismissed from the case without costs.

The 20th day of November, 1944.

30.11.44.

Mr. D. R. de S. Abhayanayake for plaintiff files petition of appeal
against the Judgment of this Court dated 20.11.44 and tenders stamp 10
to the value of Rs. 72/- to wit : — Rs. 48/- for Supreme Court Judgment
and Rs. 24/- for certificate in appeal. '

Usual steps.
(Intld.) ..........

Stamps Rs. 48/- affixed on Supreme Court Judgment form and
Rs. 24 /- affixed on certificate in appeal form and cancelled.

(Intld.) ..........

30.11.44. 20

Proctor for plaintiff-appellant states that the plaintiff will on
6.12.44 tender security in the sum of Rs. 250/- for costs of appeal of
the 1st defendant and will on the said date deposit a sum of Rs. 14-40
to cover expenses of serving notice of appeal on the defendants-
respondents.

Proctors for lst defendant and the 6th defendant have received
notice. Proctor for 2nd to 5th and 7th to 14th defendants has
received notice and consents to waive security.

Call on 6.12.44.

6.12.44.

Case called. Vide Journal Entry dated 30.11.44 regarding
appeal security. .

Advocate Wijetilleke for the plaintiff.

Mr. C. E. Jayewardene for the lst defendant moves that the
Court abate the appeal on the ground that notice of security has not

beeun given to the 6th defendant and that security for his cost has
not been deposited.



9

The 6th defendant appears in person. He says that the plaintiff’s
proctor has given him notice that he would deposit security for the
1st defendant’s costs in appeal. As a member of the Sabha and in
the interests of the Sabha he maintains that he is himself entitled to
security for his costs.

Mr. Wijetilleke submits that the 6th defendant has waived
security for costs.

Inquiry 8.12.

10 6.12.44.

The plaintiff-appellant tenders application for appeal brief.
Deposit Rs. 25/-.

(Tntld.) vovvnnnn...
A.DJ
8.12.44.
Vide proceedings and order.
Inquiry 18.1.45.
(Intld) ... .... ..
A4.D.J.

20 8.12.44.

Proctor for plaintiff-appellant tenders Bond to prosecute appeal.
Kachcheri Receipt for Rs. 250/- being security for costs of appeal,
Kachcheri Receipt for Rs. 25/- being fees for appeal brief and notices
of appeal.

Accept security and issue notices without prejudice to the 1st
defendant’s application to have the appeal abated.

11.12.44.

Notices of appeal with copies of petition of appeal issued on

30 (1) proctors for 1st defendant, (2) 6th defendant and (3) proctor

for 2nd to 5th and 7th to 14th defendants to Western Province retur-
nable 17.1.45.
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10

16.12.44.

Proctors for Ist defendant-respondent tender application for
appeal brief.

Deposit Rs. 75/- for the 3 copies applied for.
(Intld.) ..........

12.1.45.

Kachcheri Receipt S/5 No. 77068 of 9.1.45 for Rs. 75/- being
fees for appeal briefs filed.

17.1.45.

Notices of appeal served on proctors for 1st defendant, the 6th
defendant and proctor for 2nd to 5th and 7th to 14th defendants.

(Imtld.) ..........
A.D.J.
Inquiry
18.1.45.
The 1st defendant’s list of witnesses filed.
Vide proceedings.
Order on Monday —22.1.45. 20
(Intid.) ..........
A.D.J.
22.1.45.
Order on 29.1.45.
(Intld.) ..........
A.DJ

29.1.45.

Vide order delivered and filed.

The appeal is in order. .

The plaintiff is entitled to the costs of this inquiry from the 30
6th defendant who has by his conduct necessitated this inquiry.
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7.2.45. No. 1
Mr. D. E. Weerasooria for 2nd to 5th and 7th to 14th defendants gg.‘]ﬂg}t? niries
tenders application for appeal brief. Py

Deposit Rs. 25/-.
(Intld.) ..........

14.2.45.
Proctor for 2nd to 5th and 7th to 14th defendants files Kachcheri
Receipt S/5 No. 82698 of 10.2.45 for Rs. 25/- being fees for appeal
10 brief.

20.7.45.
Two briefs sent to D. E. Weerasooria under Registered cover.
Two briefs sent to D. R. de S. Abhayanayake under Registered
cover.

2.8.45.
Three briefs sent to Messrs. Pereira and Gunasekera under

Registered cover on 2.8.45.
20 (Intld.) ..........

12.11.46.

Record received from Supreme Court. Order dated 20.11.46 is
set aside and the case is sent back for determination of the other
issues in the case. The 1lst defendant-respondent to pay plaintiff-
appellant his taxed costs of the inquiry in this Court and of the

appeal.

30 10.2.47.
Proctors for 1st defendant move that the trial date be fixed in
this case.
Call on bench on 19.2.

(Intld.) ..........

19.2.47.
Case called. Vide Journal Entry dated 10.2.47.

(1) To fix trial—Mr. Abhayanayake moves to amend plaint.
For consideration on 2.4.



Journal Entries
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(2) Vide motion filed by proctors for 1st defendant to revoke the
proxy given to them by lst defendant.

Issue notice on lst defendant for 2/4 regarding application to
revoke proxy.

24.2.47.
Notice issued on 1st defendant.

1.3.47.

The 1st defendant consents to the application made by his 10
proctors, Messrs. Merrill Pereira and Gunasekera, for the revocation of
the proxy granted to them by him.

File.

2.4.47.

(1) Case called for consideration of Mr. Abhayanayake’s applica-
tion to amend plaint vide Journal Entry dated 19.2.47.

Motion to amend plaint together with draft of amended plaint
filed. 20

Notice unrepresented parties for 28.5. Steps regarding 14th
defendant dead also for 28.5.

(2) Vide motion filed by proctor for 1st defendant to revoke the
proxy given to them by 1st defendant allowed.

1st defendant consents. Vide Journal Entry dated 24.2.47.
Fresh proxy filed—accepted.

29.4 47.
Notice issued on 6th defendant. 30

2.5.47.

The 14th defendant in this case having died on 27.2.46. Mr.
D. E. Weerasooria, proctor, files his appointment as proctor for Dr.
B. E. Fernando of Colombo together with the order of the Supreme
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Court dated 13.5.46 and moves that Dr. B. E. Fernando be sub-

No. 1
stituted in place of the 14th defendant deceased. ggl;l‘gf;ltfntries
Substitute,. 28.10.58—

Continued

(Intld.)

28.5.47.
Mr. D. R. de S. Abhayanayake for plaintff.

(1) Notice served on proctor for 6th defendant. No objection.

(2) Substitution for the 14th defendant dead is already made
10 vide Journal Entry dated 2.5.47.

................................................................

(Intld.) ..........
24.9.47.
Inquiry. For proceedings, vide separate sheet.
(Intld.) ..........
22.10.47.

Case called, vide Journal Entry dated 24.9.47.
Amended answers.

20 Not ready for 19.11.
19.11.47.
Amended answers.

14th defendant dead before amended plaint. ................
for 21.1.48.

..........

12.1.48.

Plaintift’s Bill of Costs payable by 1st defendant is taxed as
follows : —

30 (#) Incurred Costs .. .. Rs

. 446-01
(b) Prospective Costs ., 200-92
Rs. 646-93

(Intld.) ..........

Assistant Secretary.
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21.1.48.
Steps regarding 14th defendant dead.
Papers filed.
Proxy of substituted party filed.

................

..............

Amended answer of 1st defendant filed.
Consideration and replication if necessary on 18.2.48.
(Intld.) ..........

18.2.48.
(1) Consideration.
(2) Replication on 17.3.48.
Mr. D. R. de S. Abhayanayake for plaintiff.

17.3.48.
Replication.
Filed.

Trial 19.1.49.

13.12.48.

This case is fixed for trial on 9.1.49. It will not be useful in
taking up this case on that date as it will take at least 4 days to
complete the trial. Proctor for lst defendant therefore moves that
this case be called on 14.12.48 to fix consecutive trial dates.

Proctors for plaintiff and 2nd to 5th and 7th to 13th defendants
take notice. ‘

Call on 14.12.48.

14.12.48.
Case called.
Mr. S. Gunasekera for Jst defendant.
Mr. D. E. Weerasooria for 2nd to 5th and 7th to 13th defendants.
Mr. Abhayanayake for plaintiff.

Trial fixed for 4.10.49 and succeeding days till the trial is con-
cluded.



28.7.49.

The appeal preferred by the plaintiff having been allowed,
proctor for plaintiff moves for an order of payment in his favour for
Rs. 250/- being amount deposited by the plaintiff as security for costs
of appeal.

Plaintiff and proctor for lst defendant consent.
Issue requisition for Rs. 250/-.

10 3.8.49.

Requisition No. 261 for Rs. 250/- issued to Mr. D. R. de S.
Abhayvanayake, Proctor.

(Intid.) .......... (Intld.) ..........
Secretary. A.D.J.

27.8.49.

Proctor for plaintift-petitioner files petition and affidavit and
moves that the respondent —

(1) be substituted in place of Dr. E. Amerasinghe the 16th
defendant deceased.

20 (2) He also files a minute of consent of Mr. D. E. Weerasooria,
proctor for the respondent, together with his proxy.

(1) Allowed — Substitute.
(2) Accept and file.

(Intld.) ..........

26.9.49.

Summons issued on six witnesses by plaintiff.
26.9.49.

Summons issued on one witness by plaintiff.
28.9.49.

30 With notice to proctors for 1st defendant and 2nd to 5th and 7th
to 17th defendants.

Proctor for plaintiff files additional list of witnesses.
File.

No. 1
Journal Entries
26.7.43 to
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30.9.49.
Mr. D. R. de S. Abhayanayake for plaintiff.

Proctor for plaintiff-petitioner files petition and affidavit and
moves that the respondent stated therein be substituted in place of
J. Moonesinghe the 4th defendant deceased.

He also files a minute of consent from Mr. D. E. Weerasooria,
proctor for respondent, together with his proxy.

(1) File.
(2) Substitute.

(Intld.) .......... 10

4.10.49.

With notice to proctors for 1st, 2nd to 5th and 7th to 17th
defendants, proctor for plaintift files additional list of documents.

(Intld.) ..........
4.10.49.
Trial.
Vide proceedings. Trial 15th to 18th May.
(Intld.) ..........
3.5.50. 20

Proctor for plaintiff with notice to proctors for defendants files
plaintiff’s additional list of witnesses and documents.

File.
A.D.J.

3.5.50.

Summons issued on eight witnesses? e

Summons issued on one witness | by plaintiff.
9.5.50.

With notice to proctors for 1st, 2nd to 5th and 7th to 18th defend-
ants, proctor for plaintiff files additional list of witnesses. 30

File.

(Intld.) «onnvnnn..
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9.5.50. No. 1
With notice to proctors for 1st to 5th and 7th to 18th defendants Jgurnal Entries
proctor for plaintiff files additional list of documents. 28.10.58—
F]le onlinue
(Intld.) ..........
A.D.J
12.5.50.
Summons issued on two witnesses by plaintiff.
15.5.50.

10 Mr. D. R. de S. Abhayanayake for plaintiff.
Vide proceedings.
Further trial on 16.5.50.

(Intld.) ..........

16.5.50.
Summons issued on two witnesses by 1st defendant.
16.5.50.
Further trial.
Vide proceedings.
20 Further hearing on 17.5.50.

(Intld.) «.........

16.5.50.
Summons issued on one witness by plaintiff.
17.5.50.

Further trial on 18.5.50.
I'ide proceedings.

30 18.5.50.
Further trial.
Vide proceedings.
Further trial on 12.6, 13.6, 15.6 and 16.6.
Witnesses to attend.

(Intld. )..........

1251—¢C
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2.6.50.

Proctor for plaintiff files application for writ against the lst
defendant for the recovery of taxed costs viz. Rs. 448-01 being
incurred costs and Rs. 200-92 being prospective costs in the District
Court and Rs. 390-50 being Supreme Court costs taxed and moves
for a notice on the 1st defendant to show cause why writ of execution
should not be issued against him for the recovery of the said costs.

Issue notice returnable 5.7.50.

A’.\D.QI- 10

12.6.50.

Mr. D. R. de S. Abhayanayake for plaintiff.

Proctor for 1st defendant files additional list of witnesses and
moves for summons.

Proctors for plaintift and 2nd, 3rd, 5th, 7th, 8th to 13th and 17th
defendants receive notice for 12.6.50 and object.
12.6.50.

Further trial.

Vide proceedings.

Further trial on 13.6.50. 20

(Intld.) ..........

13.6.50.
Mr. D. R. de 8. Abhayanayake for plaintiff.
Further trial.
Vide proceedings.
Further hearing on 15.6.50.

(Tatld.) ..........

15.6.50, 30
Further trial on 16.5.50.

16.6,50.
Further trial.
Vide proceedings.
Further hearing on 4.7.50. Other dates given on 15.6.50.

(Intld.) ..........
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20
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28.6.50.
Notice of writ issued on 1st defendant.

3.7.50.

Mr. D. R. de S. Abhayanayake, the proctor for plaintift, having
died Mr. W. H. Senanayake, proctor, files his appointment as proctor

for the plaintiff in this case.

Proctor for 1st, 2nd, 3rd, 5th and 7th, 17th and 18th defendants

receive notice.

Copy posted to 6th defendant.
File.

4.7.50.
Mr. W. H. Senanayake for plaintiff.
Further trial.
Vide proceedings.
Further hearing on 5.7.50.

5.7.50.
Further trial.
(1) Vide proceedings.
(2) Vide Journal Entry dated 2.6.50.
Objections 13.7.50.
Further trial on 7.7.50.

7.7.50.
Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for defendant.
Trial.
Further hearing on 10.7.50.

10.7.50.
Further trial on 11.7.50.

(Intld.) ..........
A.DJ.
(Intld.) ..........
A.DJ.
(Intld.) ..........
A.D.J.
(Intld.) ..........
A.D.J.
(Intld.) ..........
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11.7.50.
Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for defendant.
Trial, vide proceedings.
Further trial on 13.7.50.
{(Intld.) ..........

13.7.50.
Trial.
Vide proceedings. 10
Also Mr. Gunasekera files objection to writ.
Vide Journal Entry dated 5.7.50.
Inquiry on 14.7.50.
Further trial 14.7.50.
(Intld.) ..........

14.7.50.
Inquiry.
Further trial.
Vide proceedings. ; 20
Re Inquiry.
Plaintiff is entitled to take out writ for Rs. 836-51 being Rs. 73-50
set off as prospective costs.

(Intld.) ..........
A.D.J
10.8.50.
Writ on 1st defendant returnable 9.8.51. 30
(Intld.) ..........
28.8.50.

With reference to the prohibitory notice under section 229 served
on the Bank of Ceylon, the Manager of the Bank of Ceylor informs
that they have no account in their books in the name of the Ven.
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Vagisvarachariya Morontuduwe Naniswara Dhammananda Thero of
Maligakanda, Maradana, vide letter of 25.8.50.

File.
(Intld.) ..........

1.9.50.

The Deputy Fiscal, Colombo, returns writ and reports that a sum
of Rs. 963-93 was recovered without sale and deposited in the Colombo
Kachcheri on 30.8.50. Poundage receipt No. 2667 dated 30.8.50

10 for Rs. 11-58 is annexed marked 105D.

-5.9.50.
Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for defendant.
Trial.
Vide proceedings.
Further hearing on 6.9.50.

20 6.9.50.
Trial.
Vide proceedings.
Further hearing on 7.9.50.

7.9.50.
Trial.
Vide proceedings.
Further hearing on 8.9.50.

30 (

8.9.50.
Trial.
Vide proceedings.
Further hearing on 11.9.50.
(Intid.) ..........
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11.9.50.
Trial.
Vide proceedings.
Further hearing on 12.9.50.

12.9:50.
Trial.
Vide proceedings.
Further hearing on 13.9.50. 10

13.9.50.
Trial.
Vide proceedings.
Further hearing on 14.9.50.

14.9.50.
Trial. 20
Vide proceedings.
Further hearing on 15.9.50.

18.9.50.
Proctor for plaintiff tenders documents P2B to P40, together with
list.

(Intld.) ..........

18.9.50.
Proctor for 1st defendant tenders documents ID1 to 11D67 with 30
list.

(Intld.) ..........

18.9.50.

Proctor for 2nd defendant tenders documents 2D1 to 2D46A
with list.
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17.10.50.
Judgment delivered for plaintift with costs.

18.10.50.

Proctor for 1st defendant files petition of appeal against the
judgment of this Court dated 17.10.50. He also tenders stamps to
the value of Rs. 24/- for certificate in appeal and for Rs. 48/- for
Supreme Court Judgment and moves that Court be pleased to accept

10 the petition of appeal of 1st defendant-appellant and the stamps.

(1) Accept petition of appeal.

(2) Accept stamps and affix to forms and cancel.

(Intld.) ..........

Eo die.

Proctor for 1st defendant-appellant tenders application for type-
written copies of appeal brief and moves for a paying in voucher for
Rs. 25/-.

Issue paying in voucher for Rs. 25/-.

20 (Intld.) ..........

18.10.50.

The petition of appeal presented by the lst defendant-appellant
having been accepted by Court, proctor for 1st defendant-appellant
tenders notice of security to be served on respondents as follows : —

(1) On plaintiff-respondent by serving the notice of security on
Mr. W. H. Senanayake, proctor for plaintiff-respondent.

(2) On 2nd, 3rd, 5th, 7th to 13th, 16th and 17th defendants-
respondents by serving same on Mr. D. E. Weerasooria, proctor for
30 the said defendant-respondents.

(3) On 6th defendant-respondent by personal service.

(2) Proctor for appellant further moves that the said notices
tendered herewith be issued for service as aforesaid forthwith.

(1) Allowed.
(2) Issue notice of security returnable 2.11.50.
(Intld.) ..........
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18.10.50.
Notice of security issued to Fiscal, W.P.

25.10.50,

Proctor for 2nd, 3rd, 5th, 7th to 13th, 17th and 18th defendants
files translation of extracts of documents marked 1D4, 1D6 and 1DS8
produced in evidence by the 1st defendant.

(Intld.) ..........

26.10.50.

With reference to the return of the Fiscal dated 31.8.1950 to the 10
writ of execution issued in this case against the lst defendant,
proctor for plaintiff moves for an order of payment in his favour for a
sum of Rs. 827-13 being the amount due to the plaintiff to wit:
Rs. 763-01 being balance due on account of costs of appeal and costs
of the first trial and Rs. 64-12 heing prospective costs now incurred
as per memo in motion.

Allowed.
(Intld.) ..........

2.11.50. 20

Mr. W. H. Senanayake for plaintiff.

Mr. S. Gunasekera for defendant.

Notice of security served on proctor for plaintiff-respondent, on
proctor for 2nd, 3rd, 5th, 7th to 13th, 16th and 17th defendants-
respondents and on the 6th defendant-respondent.

Mr. Gunasekera for 1st defendant-appellant.

Mr. Advocate Subramaniam instructed for 6th defendant-
respondent.

Mr. Advocate Kottegoda instructed for 2nd to 5th and 7th to
13th, 16th and 17th defendant-respondents. 30

Mr. Advocate Gunawardena instructed by Mr. Senanayake for
plaintiff-respondent.

The respective respondents too want separate security for costs.

Mr. Gunasekera states that the dispute between the plaintiff and
the 1st defendant is the same as between the 1st defendant and other
defendants.
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Mr. Kottegoda states that issues were framed in respect of his
clients and they have been answered in . .. They will have to
support them. They are necessary parties to the appeal. They have
been given some . . . and they will have to support them.

ORDER

I think the 1st defendant should give security separately . . .
and the others 2nd to 5th, 7th to 13th and 16th and 17th (one set for
these defendants).

As regards the 6th defendant there would not be any security for
10 his costs of appeal. He did not take any part in the trial except
giving evidence.

Issue D/N for Rs. 250/- each.

Perfect bond. Type record. Issue notices of appeal. Forward
record.

2.11.50.

Two paying in vouchers for Rs. 250 /- each and paying in voucher
for Rs. 25/- issued.

20 (Intld.)..........
A.D.J.

3.11.50.

Proctor for plaintift tenders decree for signature.
Decree signed.

Intld)..........

3.11.50.

Proctor for 1st defendant-appellant tenders two sets of security
bonds in favour of plaintiff respondent and 2nd, 3rd, 5th, 7th, 8th, $th,
10th, 11th, 12th, 13th, 16th and 17th defendants-respondents together

30 with Kachcheri receipt No. 132/075290¢ for Rs. 250/- and Kachcheri
receipt No. 131/075289 for Rs. 250/- being security for costs and
Kachcheri receipt No. 133/075291 for Rs. 25/- for copies of type-
written appeal briefs.
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He also renders notice of appeal to be served on («) the plaintiff-
respondent’s proctor and (b) on proctor for 2nd, 3rd, 5th, Tth, 8th,
9th, 10th, 11th, 12th, 13th, 16th and 17th defendant-respondents,
and (¢) on the 6th defendant-respondent.

(1) File bond and Kachcheri receipt.

(2) Issue notice of appeal returnable 13.12.50.

(Intld.)..oooo e
A.D.J.

6.11.50.

Notice of appeal issued on (1) plaintiff-respondent’s proctor, 10
(2) proctor for 2nd, 3rd, 5th, 7th to 13th, 16th and 17th defendants-
respondents and on (3) 6th defendant-respondent.

(Intld.)..........

15.11.50.
Order of payment No. A. 49719 for Rs. 82713 issued in favour

of Mr. W. H. Senanayake, proctor for plaintiff, »ide Journal Entry,
dated 26.10.50.

(Intld.)..........
Administrative Secretary.
(Intld.).......... 20
Secretary.
5.12.50.

Mr. W. H. Senanayake, proctor for plaintiff-petitioner, tenders
application for execution of decree together with petition and affi-
davit and for reasons stated in the petition and affidavit move for an
order directing the issue of a writ of ejectment against the 1st de-
fendant-respondent and others under him tc be ejected from the
library marked No. 7 Kitchen and Dan Salawa marked No. 11 and
Sri Sumangala Memorial Hall marked in Plan No. 786 filed of record
in this case marked P8 and standing in the premises described in 30
schedule C to the said decree and that the plaintiff-petitioner be placed
in quiet possession thereof. Proctor for Ist defendant-respondent
receives notice for 13.12.50.

Call 13.12.50. )

I
b

(Intld)..........
A.DJ.



13.12.50.

Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for defendant.

1. Notice of appeal served on proctor for plaintiff-respondent,

proctor for 2nd, 3rd, 5th, 7th, to 13th, 16th and 17th defendants-
respondents and 6th defendant-respondent.

Forward case.

2. Tide Journal Entry dated 5.12.50.

Objections by appellant filed.
10 Inquiry on 18.1.51.

(Intld.).

14.12.51.

Proctor for plaintiff-respondent tenders application for type-
written copies of appeal briefs and move for a paying in voucher for
Rs. 25/-.

Issue.

(Intld.)..........

A.D.J.
2].12.50.

20

Vide Memo from appeal typist’s branch for additional fees for
tvpewritten copies of appeal brief.

Call for fees from :
(@) Proctor for appellant Rs. 400/-.
() Proctor for respondents Rs. 400/-.

(Intld.)..........

A.D.J.
8.1.51.

Proctor for appellant and respondent requested by letter to
deposit fees for typewritten copies of appeal brief.

30 (Intld.)..........

Secretary.
13.1.51.

Proctor for plaintiff files plaintiff’s list of witnesses and moves
for summons on them.
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Copy of list sent by registered post to proctor for 1st defendant-
respondent. Receipt filed.

Allowed.
(Intld.)..........
A.D.J.
13.1.51.
Summons issued on four witnesses by plaintiff-petitioner.
(Intld.)..........
A.D.J.
18.1.51. 10
Inquiry.
Vide proceedings.
Order 23.1.51.
(Intld.)...ov.....
A.D.J.

23.1.51.

Order delivered in the presence of Mr. Gunasekera for the 1lst
defendant.

Plaintiff and his proctor absent.

(Intld.).......... 20
A.DJ.

26.1.51.
Kachcheri receipt E/9 No. 222513471 of 18.1.51 for Rs. 25/-
filed.

(Intld.)..........

26.1.51.

Kachcheri receipt E/9 No. 2226/13472 of 18.1.51 for Rs. 400/-
filed.

(Intld.). ... ......
2.3.51. 30

Kachcheri receipt No. E/9 No. 842/17903 of 7.2.51 for Rs. 400/-
filed.



17.4.51. No. 1

Journal Entries

Under the writ issued against the lst defendant bv the plaintift 557.43 40
in this case the Fiscal, W.P., has received a sum of Rs. 963:-93 and 28.10.58—
deposited in the Colombo Kachcheri on the 30.8.50. Out of the Continued
said amount a sum of Rs. 827-13 was paid to plaintiff’s proctor, on
15.11.50 leaving a balance sum of Rs. 136-80. Therefore proctor
for 1st defendant moves for an order of payment in his favour for the
said sum of Rs. 136-80 being balance in deposit to the credit cf the
1st defendant.

10 Proctor for plaintiff and 1st defendant consent.
Allowed.
(Intld.)..........
A.D.J.
21.4.51.

Order of payment No. A. 51304 for Rs. 136-80 issued in favour
of Mr. Somawira Gunasekera, proctor for the lst defendant. Vide
Journal Entry dated 17.4.51.

(Sgd.). ...t
Admanistrative Secrelary.

20 (Sgd.)..........
Secretary.

11.6.52.

The Registrar, Supreme Court, returns the record for substitution
of the 2nd defendant-respondent who is dead. He requests for this
record within three weeks. A copy order of Supreme Court is appended
for information.

Refer to proctor concerned and call at roll on 18.6.52.

(Intld.)..........
A.D.J.

30 18.6.52.
Mr. W. H. Senanayake for plaintiff-respondent.
Mr. S. Gunasekera for defendant-appellant.
Vide Journal Entry dated 11.6.52.
Mr. W. H. Senanayake for plaintiff-petitioner files papers,
petition and affidavit from Dr. G. P. Malalasekera, the Secretary of
the Vidyadhara Sabha, Colombo, and for reasons stated therein

moves that the 1st respondent be substituted in place of 2nd defendant
dead and the 2nd respondent be substituted in place of 11th defendant.
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Mr. D. E. Weerasoorii, proctor for lst and 2nd respondents,
file his proxy for them and do hereby consent to the said Hou. Mr.
Dudley Shelton Senanayake being substituted in place of the Hon.
Mr. Don Stephen Senanayake, the 2nd defendant dead and 2nd
respondent being suhstituted in place of B. R. Dias, the 11th defendant
in the above case who has resigned from the membership of the
Vidyadhara Sabha.

Proxy and consent filed.
Application allowed.

Substitute and enter caption and forward record to Supreme 10
Court.

(Sgd.). oot
A.D.J.

28.2.53.

Mr. D. E. Weerasooria, the proctor for 3rd, 5th, 7th, 8th, 9th,
10th, 12th, 13th, 17th, 18th, 19th and 2(th defendants having
died on the 29th November, 1952, Mr. D). L. Gunasekera, proctor for
3rd, 5th, 7th, 8th, 9th, 10th, 12th, 13th, 17th, 18th, 19th and 20th
defendants tenders his appointment as proctor for the said defendants
and moves that the record in this case which is now in appeal before 20
the Supreme Court be called for to enable this court to make a minute
of this motion and return the record thereafter to the Suprem: Court.

File fresh appointment of record and forward record to Supreme
Court.
Record forwarded to Registrar, Supreme Court.

(Intld.)..........
A.D.J.

15.3.54.

The Registrar, Supreme Court, wvide his letter No. APN of
15.3.54 forwards the record in this case as the 20th defendant is 30
reported to be dead and in order to take steps for the substitution of
the heirs of the deceased and to transmit the record thereafter for the
determination of the appeal.

Vide Journal Entries below dated 15.3.54 and 16.3.54.

(Intld.) G. C. T. A. de S.,
A.D.J.

15.3.54.

Mr. D. L. Gunasekera, proctor for respondent, files his appoint-
ment as proctor for Dr. A. M. Samarasinghe, the respondent, and
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consents to the said Dr. A. M. Samarasinghe being substituted in
place of Jothipala Subasinghe, the 19th defendant deceased in this
case.

Appointment accepted.

R2-substitution, wide order under Journal Entry below dated
16.3.54.

(Intld.) G. C. T. A. de S.,
A.D.J.

16.3.54.

10 Mr. W. H. Senanayake, proctor for plaintiff-petitioner, files
petition of the petitioner together with an affidavit from Dr. G. P.
Malalasekera, Secretary of the Vidyadhara Sabha, Colombo, and
moves that the respondent be substituted in place of Jothipala
Subasinghe, the 19th defendant deceased, in this case.

Application allowed. Substitute accordingly and forward record
to Supreme Court.
S

it

4.D.J.

(Intld.) G. C. T. A. d

o

N

Substituted.
20 (Intld)..........

22.5.54.
The Registrar, Supreme Court, Colombo, vide his letter No. APN
of 22.5.54 forwards the record for necessary action and return.

Vide order under Journal Entry.

(Intld.) G. C. T. A. de S.,
A.DJ.

22.5.54.
Mr. S. Gunasekera, proctor for lst defendant, moves Court to
grant him a date to file objections on behalf of the 1st defendant in
30 this case to the application of the plaintiff to substitute a person in
the room of one of the other defendants.

File objections if any with notice to proctor for plaintiff on 2.6.54.

(Intld.) G. C.T. A. de S.,
A.D.J.

No. 1
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2.6.54.
Mr. W. H. Senanayake for petitioner.

Mr. 8. Gunasekera for 1st respondent. Vide Journal Entry
dated 22.5.54. Objectious, if any, move with notice to proctor for
plaintiff tendered.

Issue notice on parties and proctors concerned for 16.6.

(Tntld.) G. C. T. A. de S.,
A.D.J.

10.6.54.

Mr. S. Gunasekera, proctor for 1st defendant, notices proctor for 10
Dudley Shelton Senanayake and Dr. A. M. Samarasinghe to appear
in Court on 16.6.54 and show cause, if any, why the relief prayed for
in the objections of the 1st defendant be not granted.

File and mention on 16.6.54.

(Tntld.) G. C. T. A. de S.,
A.DJ.

16.6.54.
Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for 1st defendant.

, Vide Journal Entries dated 2.6.54 and 10.6.54. Case called.20
Of consent inquiry 22.7.

(Intld.) G. C. T. A. de S.,
A.DJ.

3.7.54.

Mr. S. Gunasekera, proctor for 1st defendant, with notice to
proctor for plaintiff, 2nd, 3rd, 5th, 7th, 8th, 9th, 10th, 12th, 13th,
17th, 18th, 19th and 20th defendants moves to file the 1st defendant’s
list of witnesses and documents and moves for summons.

Allowed—issue summons.

(Intld.) G.C. T. A. de S., 30
A.D.J.

8.7.54.
Summons issued on two witnesses by lst defendant.

10.7.54.

Mr. W. H. Senanayake, proctor for plaintiff, with notice to
proctors for 1st defendant, 2nd, 3rd, 5th, 7th, 8th, 9th, 10th, 12th,
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13th, 17th, 18th, 19th and 20th defendants and Dr. A. M. Samara- No.1
singhe and moves to file plaintiff’s list of witnesses and documents Joursal Eniries
in this case and moves for summons on the witnesses. 28.10.58 -
Allowed—-issue summons. Continued
(Intld.) G. C. T. A. de S,,
A.D.J.
13.7.54.

Mr. W. H. Senanayake, proctor for plaintift with notice to proctor
for 1st defendant and 3rd, 5th, 7th, 8th, 9th, 10th, 12th, 13th, 17th,
10 18th, 19th and 20th defendants moves to file plaintiff’s additional

list of witnesses and documents and moves for summons on the
witnesses.

Allowed issue summons,

(Tutld.) G. C. T. A. de S.,
A.D.J.

19.7.54.
Summons issued on 3 witnesses by plaintiff.

22.7.54.
Mr. W. H. Senanayake for plaintiff.
20 Mr. S. Gunasekera for 1st defendant.
Mr. D. E. Weerasooria for 2nd to 5th, wnd 7th to 14th defendants
Vide Inquiry Journal Entry dated 16.6.54.
Vide proceedings.
Order 27.7.

(Intld.) G. C. T. A. de 8.,
A.D.J.
27.7.54.
Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for 1st defendant.

30 Mr. D. L. Gunasekera for 3rd to 5th, 7th to 10th, 12th, 13th,
16th to 17th, 18th and 20th defendants.

Order delivered in open Court.

Issue notice of application for substitution on lst defendant-
appellant for 1.9.

(Intld.) G. C. T. A. de S.,
A.D.J.

1251—D
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No.1 — 24.8.54.
Sourmal Hntries In terms of the Order of Court made on 27th July, 1954, the
28.10.58 plaintiff hereby gives notice to the 1st defendant that the Vidyadhara

Sabha of Maligakande, Colombg, acting in terms of Deed No. 925 of
6th December, 1873, have duly elected the 1st respondent, Mr. Dudley
Shelton Senanayake, presently of Woodlands, Colombo, in place of
the 2nd defendant who died pending appeal and the 2nd respondent,
Mr. Jothipala Subasinghe of Dawson Road, Colombo, in place of the
11th defendant who had resigned from the membership of the Sabha
and the 3rd respondent, Dr. A. M. Samarasinghe of Reid Avenue, 10
Colombo, in place of the said 2nd respondent who also died pending
appeal.

Proctor for plaintiff moves that the Court be pleased to substitute
the said 1st and 2nd respondents as defendantsin these proceedings
in place of the 2nd and 11th defendants-respondents and the said
3rd respondent as a defendant in place of the 2nd respondent who has
died.

He also submits that the requisite petitions and affidavits have
already beep filed of record.

Proctor for 1st defendant received notice with copies of motions, 20
petitions and affidavit for 1.9.54, he shall ask for time to object.

Mention on 1.9.54.

(Intld.) G. C. T. A. de S.,
A.D.J.
1.9.54.
Mr. W. H. Senanayvake for plaintiff.
Mr. S. Gunasekera for 1st defendant.

Mr. D. E. Weerasooria for 2und, 5th and 7th to 14th defendants.
Vide Journal Entry dated 24.8.54. Case called.

Objection 29.9. 30

(Intld.) G. C. T. A. de S.,
: A.D.J.

Mr. W. H. Senanayake for plaintiff.

Mr. S. Gunasekera for 1st defendant.

Mr. D. E. Weerasooria for 2nd to 5th and 7th to 14th defendants.
Objections due. Objections fled.

Inquiry 3.12. |

(Intld.) G. C. T. A. de S,,
‘ A.D.J. a0
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13.11.54. No. 1

Proctor for plaintiff with notice to proctors for lst defendant jgyoal, Entries

and for 3rd, 5th, 7th, 8th, 9th, 10th, 12th, 13th, 17th, 18th, 19th 28.10.58--
and 20th defendants and Dr. A. M. Samarasinghe files list of witnesses """
and moves for summons on them.

Allowed —issue summons.
(Intld.) G. C. T. A. de S.,
A.DJ.
13.11.54.
10 Proctor for plaintiff with notice to proctors for 1st defendant
and for 3rd, 5th, 7th, 8th, 9th, 10th, 12th, 13th, 17th, 18th, 19th and
20th defendants and Dr. A. M. Samarasinghe files list of documents.

File.
(Intld.) G. C. T. A. de S.,
A.D.J.
25.11.54.
summons issued on three witnesses by plaintiff.
1.12.54.

Proctor for 1st defendant with notice to proctor for plaintiff files
20 list of witnesses and moves for summons on them. Issue summons.

(Intld.) G. C. T. A. de S.,
A.D.J.
3.12.54.
Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for 1st defendant.
Mr. D. E. Weerasooria for 2nd, 5th and 7th to 14th defendants.
Vide Journal Entry dated 29.9.54. Inquiry.
Vide proceedings.
Inquiry 31.1.55.

30 ' (Intld.) G. C. T. A. de S.,
: A.D.J.

6.1.55.

The Registrar, Supreme Court, by his letter No. A.P.N. of 5.1.55
wants to let him know the present position in the case.

Inform Registrar, Supreme Court, that the case stands fixed for
inquiry on 31.1.55.

(Intld.)............
A.D.J.
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21.1.55.

The 6th defendant, Mr. W. H. W. Perera, having died recently
and steps have therefore to be taken to substitute a defendant in his
place. Mr. Senanayake, proctor for plaintiff, moves to postpone
the inquiry which is fixed for 31.1.55 to another date. He also moves
that this case be called on 31.1.55. Proctor for lst defendant and
for 3rd, 5th, 7th, 8th, 9th, 10th, 12th, 13th and 17th to 20th defendants
and Dr. Samarasinghe consent.

Call Case on 31.1.55.

(Intld.) G. C. T. A. de S., 10
A.D.J.

Mr. W. H. Senanayake for plaintiff.
Mr. S. Gunasekera for 1st defendant.
Mr. D. E. Weerasooria for 2nd, 5th and 7th to 14th defendants.
Case called vide Journal Entry dated 21.1.55.
Vide proceedings.
6th Defendant dead. Steps 23.2.
Motion filed, re revocation of 1st defendant’s proxy.
(Intld.) G. C. T. A. de S., 20
A.D.J.
23.2.55.

Steps 7e¢ 6th defendant-deceased due. Petition and affidavit
filed. Issue notice for 16.3.

Mr. S. Gunasekera for 1lst defendant, moves for a notice on 1st
defendant to show cause why the proxy granted to him should not
be revoked.

Issue notice for 16.3.55.

(Intld.) G. C. T. A. de S,,
A.D.J. 30

25.2.55.
Notice issued on 1st defendant, Western Provinee.

1.3.55.

Registrar, Supreme Court, by his letter No. A.P.N. of 28.2.55
wants to know the present position of the case.

Inform Registrar, Supreme Court, that the notice returnable
date is 16.3.55 and that the record will be sent thereafter.

(Intld.) G. C. T. A. de S.,
A.D.J.
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9.3.55. No. 1
: s . . Journal Entries

Notice issued on 1st defendant, Western Province. 26.7.43 to

28.10.58—

16.3.55. Continued

Mr. W. H. Senanayake for petitioner.
() Notice served on 1st defendant.
1st defendant consents to revocation of proxy.
Proxy revoked. 1lst defendant asks for a date to file objections.
1st Defendant’s objections 6.4.
(Intld.) G. C. T. A. de S,,
10 A.D.J.
4.6.54.
Mr. W. H. Senanayake for plaintift.
Mr. F. J. P. Perera for 1st defendant.
Objections of 1st defendant due—filed with proxy and declaration.
Mr. Advocate A. B. Perera for 1st defendant.
Call 4.5. to fix date of inquiry.
(Intld.) G. C. T. A. de S,,
A.D.J.
26.4.55.

20 The Registrar, Supreme Court, requests to let him know the
present position of this case.

Vide Journal Entries dated 16.3.55 and 4.6.54.

Forward record to Registrar, Supreme Court, for reference and
return before 4.5.55.

(Intld.) M. M. 1. K,,

A.D.J.
4.5.55.
Mr. W. H. Senanayake for plaintiff.
Case called to fix date of inquiry.
30 Inquiry on 20.5.55.
(Intld.)..........
A.D.J.
13.5.55.
Summons issued on three witnesses by plaintiff.
14.5.55.

Mr. W. H. Senanayake, proctor for plaintiff, files additional list
of witnesses and documents and moves for summons. Copy sent by
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registered post to proctors for 1st defendant—receipt filed. Proctor
for 3rd, 5th, 7th to 10th, 12th, 13th and 17th to 20th defendants
received notice.

Issue summons.

16.5.55.

Mr. F. J. P. Perera, proctor for 1st defendant, files list of witnesses
and documents and moves for summons on them. Proctors for plain-
tiff and for 3rd, 5th, 7th to 13th, and 17th to 20th defendants were sent 10
copy of list under registered cover. Receipts filed.

Issue Summons.

18.5.55.
Summons issued on one witness by lst defendant.

19.5.55.

Mr. R. M. Arthanayake, Surveyor, states that in connection with
the above case he received summons this morning to attend Court
and give evidence on behalf of the 1st defendant. 20

He respectfully informs Court that he has been summoned to
give evidence in District Court Case No. 3896/L., Kandy, tomorrow
on behalf of the Crown.

He requests his absence to be excused.

Mention 20.5.

(Imtld.)........ ..
A.D.J.
20.5.55.
Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1st defendant. 30

Mr. D. E. Weerasooria for 2nd, 5th and 7th to 14th defendants.
Vide Journal Entry dated 4.5.55 inquiry.
Further hearing on 19th and 20th July, 1955.
Vide proceedings.
(Intld.)..........
A.D.J.
15.6.55.

As the dates fixed for the inquiry in this case do not suit Counsel.,
proctors for the plaintiff, 1lst defendant and 3rd, 5th, 7th, 8th, 9th,
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10th, 12th, 13th, 17th, 18th, 19th and 20th defendants jointly move
that Court be pleased to fix this inquiry for 21st and 25th July, 1955.

Inquiry is refixed for 21st and 25th July, 1955.
(Intld.)..........
A.D.J.
17.6.55.

Vide letter No. A.P.N. of 16.6.55, Registrar Supreme Court,
inquires the present position of this case. Inform Registrar, Supreme
Court, that inquiry has been re-fixed for 21st and 25th July, 1955.

10 (Intld.)..........
! A.D.J.
21.6.55.
Registrar, Supreme Court, informed by letter.
7.7.55.

Summons issued on one witness by lst defendant, Western
Province.

18.7.55.

Mr. F. J. P. Perera, proctor for 1st defendant with notice posted

to proctors for plaintiff and proctor for 3rd, 5th, 7th, 8th, 9th, 10th,

20 12th, 13th, 17th, 18th, 19th and 20th defendants files additional list
of witnesses and moves for summons.

(1) File.
(2) Cite.

20.7.55.
Summons issued on three witnesses by defendant, Western
Province.
21.7.55.
30 Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1lst defendant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 13th and 17th to 20th
defendants.

Vide Journal Entry dated 15.6.65. Trial.
Vide proceedings.
Further hearing 25.8.55.

No. 1

Journal Entries
26.7.43 to
28.10.58—
Continued



No. 1
Journal Entries
26.7.43 to
28.10.58—
Continued

40

25.8.55.
Mr. W. H. Senanayake for plaintiff.
Mr. F. J. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th tc 13th and 17th to 20th
defendants.

Vide Journal Entry dated 21.7.55 further hearing.
Vide Journal Entry dated 21.7.55.
Further hearing on 25.8.

(Intld.). ... ......
A.D.J. 10

22.8.55.

Mr. F. J. Perera for 1st defendant files additional list of witnesses
and documents and moves for summons on the witnesses. Proof of
notice to plaintiff’s proctor and proctor for 3rd, 5th, 7th, 8th, 9th, 10th,
13th, 17th, 18th, 19th and 20th defendants.

(1) File.

(2) Cite.

(Tntld.)..........
A.D.J.

22.8.55. 20

Summons issued on three witnesses by Ist-defendant, Western
Province.

25.8.55.

Mr. W. H. Senanayake for plaiutiff.

Mr. F. J. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 13th and 17th to 20th
defendants.

Vide Journal Entry dated 21.7.55 further hearing.

Order 1.9.
(Intld.).......... 30
A.D.J.
1.9.55.
Mr. W. H. Senanayake for plaintiff. 3
Mzr. F. J. Perera for 1st defendant. l} absent
‘Mr. D. L. Gunasekera for 3rd, 5th, 7th to 13th and |-
17th to 20th defendants. J
Vide Journal Entry dated 25.8.55. Order delivered in open Court.
(Intld.)..........

4.D.J.
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26.8.55.

Proctor for plaintiff tiles copy of 1st defendant’s bill of costs
of inquiry on 18.1.51 served on him items of which have been marked
Ist to 47th.

He objects to items 4th, 7th, 11th, 14th, 16th, 27th, 31st, 32nd,
37th, 38th, 46th and 47th and requests that his objections may be
considered at the taxation of this bill.

Taxing officer to note.

(Intld.)..........
10 A.DJ.

26.8.55.

Proctor for plaintiff files copy of lst defendant’s bill of costs
on inquiry of 5.12.54 served on him items of which have been marked
1st to 18th.

He objects to items 4th, 5th, 10th, 11th and 12th and requests
that his objection may be considered at the taxation of the bill.

Taxing officer to note.

(Intld.)..........
A.D.J.

20 30.8.55.

Registrar, Supreme Court, invites attention to our letter of 21.6.55
and inquires the present position of this case.

Vide order of 1.9.55. Forward record to Supreme Court.

(Intldy..........
A.D.J.

12.9.55.

The Registrar, Supreme Court, states with reference to the above
matter Mr. D. L. Gunasekera, proctor, Supreme Court, for 2nd to 21st
respondents has informed him that the plaintiff has taken the necessary

30 steps to substitute the parties and that substitution has now been
allowed.

He shall therefore be thankful if the record is returned without
delay for the determination of the appeal.

Inform Registrar, Supreme Court, that another appeal has been
filed today against the order allowing substitution. ‘
(Intld.)..........
A.D.J.
Informed Registrar.
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12.9.55.

Mr. Felix J. Perera, proctor for 1st defendant-respondent-
appellant, files petition of appeal.

File.

12.9.55.

Mr. Felix J. Perera, proctor for 1st defendant-respondent-appel-
lant states that the petition of the 1st defendant-respondent-appellant
against the order dated 1.9.55 having been received by the said Court 10
with stamps to the value of Rs. 24/- and Rs. 48/- for the Secretary’s
Certificate in appeal and the judgment of Supreme Court, he shall on
behalf of the 1st defendant-respondent-appellant abovenamed on
14.9.55 at 10.45 o’clock in the forenoon or soon thereafter move to
tender security by depositing Rs. 250/- for the plaintiff-petitioner-
respondent’s cost in appeal and Rs. 250/- for the 2nd to 17th defend-
ants-respondents-respondents’ and 18th to 21st respondents-respon-
depts’ cost of appeal and by hypothecation of the same and will on the
said date deposit in court a sum sufficient to cover the expenses of
serving notice of appeal on the plaintiff-petitioner-respondent and 20
2nd to 17th defendants-respondents-respondents and 18th to 2lst
respondents-respondents.

He also moves for a paying in voucher for Rs. 50/- for appeal
briefs.

(1) Call case on 14.9.55.
(2) Issue notice of security for 14.9.55.
(3) Issue paying in voucher for Rs. 250/-, 250/- and Rs. 50/-.

Paying in voucher issued.

12.7.55.

Notice of security sent to Fiscal, Western Province, to be served
on the proctors for plaintiff-petitioner-respondent, defendant-respond-
ent-respondent and respondent-respondent.

14.9.55.
Mr. Felix J. Perera for 1st defendant-appellant.
Mr. W. H. Senanayake for plaintiff-petitioner-respondent.
Mr. D. L. Gunasekera for defendant respondents-respondents.
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Notice of Security served on plaintiff-petitioner-respondent. No.1

' : Journal Entri
Defendant-respondents-respondents and respondents-respondents. 5574350
‘ Y. 28.10.58—
Security accepted. Continteed

Perfect hond.
Issue notice of appeal for 5.10.55.

(Intld.)..........
A.DJ.

14.9.55.

Mr. Felixd.Perera, Proctor for 1st defendant-respondent-appellant,
10 tenders Bonds to prosecute and Kachcheri Reciepts for Rs. 250/-,
Rs. 250/- and Rs. 50/- and notice of appeal.

Vide Journal Entry dated 14.9.55. Issue notice of Appeal for
5.10.55.

(Intld.). ......... _
Assistant Secretary.

14.9.55.

Notice of appeal sent to Fiscal, Western Province, to he served
on proctor for plaintiff-petitioner-respondent and defendant-respon-
dents-respondents and respondents-respondents.

20 26.9.55.

Proctor for 1st defendant with notice to proctor for plaintiff
tenders two bills of costs of the 1st defendant and moves that the same
be taxed by court.

Tax bill in due course.

(Intld.)..........
A.DJ.

5.10.55.

Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1lst defendant.

30 Mr. D. L. Gunasekera for 3rd, 5th, 7th to 13th, 17th to 20th
defendants.

Notice of Appeal served on proctors, Messrs. Senanayake and
Gunasekera.

Forward record to Supreme Court.
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27.10.55.
The Registrar, Supreme Court wants to let him know the
present position of this case.

Forward record to Supreme Court immediately. Vide order at
Journal Entry dated 5.10.55 above.

(Intld.)..........
A.DJ.
Later :
Inform Registrar, Supreme Court, that the record will be forwarded
as soon as the appeal briefs are ready. 10
(Tatld.)..........
A.D.J.
17.12.55.

Proctor for plaintiff-respondent tendevs application for type
written copies and moves for a paying in voucher for Rs. 50/-.

(1) File.
(2) Issue paying in voucher for Rs. 50/-.
(Intld.)..........
A.D.J.
7.1.56. 20

The Registrar, Supreme Court, wants to know the present position
of this case.

Inform him of the present position.
(Intld.)..........
A4.D.J.
17.1.56.
The Appeal Branch requests fees to be called from the following :—
Mr. F. J. Perera Rs. 46/-.
Mr. W. H. Senanayake Rs. 46/-.
Call for fees by registered post. 30

(Intld.)..........
A.D.J.

24.2.56.

The Registrar, Supreme Court, wants to let him know the present
position of this case.

Inform Registrar that appeal briefs are being compared and
will be forwarded within a week.

(Intld.)..........
A.D.J.
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13.3.56. No. 1
Journal Entries
Record forwarded to Supreme Court. ;g-’{gigsti
( In ﬂ d ) Co'nti;'med
10.5.56.

The Registrar, Supreme Court, returns record and states that the
16th defendant-respondent is reported dead and steps may be taken
for substitution of heirs of the deceased and record to be transmitted
for the determination of the appeal.

(1) Call case on 30.5.56.

10 (2) Inform proctor.

11.5.56.

Proctor for plaintiff-petitioner files petition of the petitioner
together with an affidavit from K. P. Ratnatunga the Acting Secretary
of Viddyahara Sabha, Colombo, and for the reasons stated therein
moves that the respondent be substituted in place of the 16th defendant
deceased.

He also tiles a minute of consent from Mr. D. L. Gunasekera,

20 the proctor for the respondent, together with his proxy. Proctor for

1st defendant received notice with copies of petition and affidavit and
has cause to show against substitution.

Vide Journal Entry dated 10.5.56.
Call on 30.5.56.

30.5.56.

Mr. W. H. Senanayake for plaintiff.
Mr. F. J. Perera for 1st defendant.
30 Mr. D. L. Gunasekera for 3rd, 5th, 7th to 13th and 17th to 20th
defendants.
Vide Journal Entries dated 10.5.56 and 11.5.56.
Case called.
Objections on 4.7.56.

(Intld.)..ooun.. ..
A.D.J.
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4.7.56.

Mr. W. H. Senanayake for plaintiff.

Objections due of 1st defendant filed by Mr. F. .J. P. Perera.

Call in “E” Court tomorrow 5.7 to fix date for inquiry as proctor
for plaintiff begs that the case be heard by another judge becanse I
have already made an order on a similar application.

(Intld.) ..........

5.7.56.

Mr. W. H. Senanayake for plaintiff. 10

Mr. F. J. P. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 13th, 17th and 20th
defendants.

Vide Journal Entry dated 4.7.56.

Case called to fix date of inquiry.

Inquiry on 9.8.56.

20.7.56.

Proctor for plaintiff-petitioner files list of witnesses and docu- 20
ments and moves for summons on them. Copy to proctor for lst
defendant sent by registered post. Receipt filed. Proctor for 3rd, 5th
7th to 10th, 12th, 13th, 16th, 17th, 20th and 21st defendants received
notice and copy.

Allowed-—-issue.

(Intld.) ..........

20.7.56.

An inquiry into the objections filed by the 1st defendant has been
fixed for 9.8.56. The plaintiff relies on a document marked X7 30
(Minute Book) which has been produced at the previous inquiry.
This document is now a part of the record in this case and is in the
custody of Court. It has become necessary to produce this document
X7 at the inquiry fixed for 9.8.56. Proctor for plaintift therefore
moves tc allow him to withdraw the same. He undertakes to return
this to Court after inquiry.

(1) The case is in appeal and the document appears to be in the
Snpreme Court. Request Registrar, Supreme Court, to send the
document here as it is said to be needed for the inquiry on 9.8.
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(2) I do not think it necessary to withdraw the document and No. 1
produce it all over again. Journal Entries
' 26.7.43 to
28.10,58—
(Tutld.) ... ..., Continued
A.D.J.
27.7.56.

Summons on one witness issued by petitioner.

27.7.56.
Proctor for 1st defendant with notice and copy to proctors for
plamtlff petitioner and for 3rd, 5th, 7th to 10th, 12th, 13th, 16th, 17th,

0 90th and 21st defendants ﬁles list of witnesses and documents and
moves for summons.

Allowed —-issue summons.

31.7.56.
1 subphoena issued by Ist defendant -Western Province

(Intld.) ..........

31.7.56.
Proctor for 1st defendant tenders receipt from Mr. Corbert

20 Jayawardena, Advocate, for Rs. 68-25 being his fees for appearing

at the inquiry on 3.12.54.

Taxing Officer to note.

(Intld.) ..........

31.7.56.

Proctor for 1st defendant tenders receipt from Mr. Wilmot
Gunasekera, Advocate, for Rs. 26-25 being his fees for appearing at
the inquiry on 3.12.54.

Taxing officer to note.

(Intld.) ..........
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No. 1 2.8.56.

Journal Entrios 1st defendant’s bill of costs of 3.12.54—
%ﬂgﬁg Incurred costs .. .. .. Rs. 168-95
Prospective .. .. .., 105-28
Rs. 274-23
1st defendant’s bill of costs of 18.1.51 —
Incurred costs .. .. .. Rs. 295-62
Prospective . . .., 111-70
Rs. 407-32
(Sgd.) .......... 10

Adminastrative Secyetary.

6.8.56.

Proctor for 1st defendant files additional list of witnesses and
documents and moves for summons. Proctors for plaintiff and for
3rd, 5th, 7Tth to 10th, 12th, 13th, 16th, 17th, 20th and 21st defendants
received notice with copy.

Allowed—-issue summons.

7.8.56. 20

Mr. W. H. Senanayake, proctor for plaintiff, files additional list
of witnesses. Proctor for 3rd, 5th, 7th to 10th, 12th, 13th, 16th, 17th,
20th and 21st defendants files notice. Copy sent to proctor for 1st
defendant by registered post. Receipt filed.

(Intld.) ..........

9.8.56.
Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Pérera for 1st defendant.

~ Mr. D. L. Gunasekera for 3rd, 5th, 7th to 1Gth, 12th, 13th, 16th,
17th, 20th, 21st and 22nd defendants. 30

Vide Journal Entry dated 5.7.1956.
Inquiry.

7.9.56. :
1 subpoeno issued by 1st defendant, Western Province.
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9.8.56. No. 1
Vide proceedings and order. Journal Entries
28.10.58—
(Intld) .......... Continued
A.D.J.

Proceedings and order filed.

Z1-Z1A filed.

Z2-Z3A in the book with Record Keeper.
RI1-RIA filed.

10 21.8.56.
Mr. F. J. P. Perera, proctor for 1st defendant-appellant, files
petition of appeal.
File.

21.8.56.

Mr. Felix J. P. Perera, proctor for 1st defendant-respondent-
appellant, states that the petition of appeal of the lst defendant-
respondent-appellant against the order of this court dated 9.8.56

20 having been received by the said court with stamps to the value of
Rs. 24/- and Rs. 48/- for the Secretary’s certificate and Supreme
Court judgment, he shall on behalf of the 1st defendant-respondent-
appellant on 24.8.56 at 10.45 o’clock in the forenoon or so soon there-
after move to tender security by deposit of Rs. 250/- for the plaintiff
petitioner-respondent’s costs in appeal and Rs. 250/- for the 2nd to
17th defendants-respondents-respondents’ and 18th to 22nd respon-
dents-respondents’ costs in appeal and by hypothecation of the same
and will on the said date deposit in Court a sum sufficient to cover the
expenses by serving notice of appeal on the plaintiff-petitioner-res-
poudent and 2nd to 17th defendants-respondents-respondents and
18th to 22nd respondents-respondents.

He also moves for a paying in voucher for Rs. 16/- for appeal
brief.

(1) Issue notice of security for 24.8.56.

(2) Issue paying in voucher for Rs. 250/-, Rs. 250/- and Rs. 16/-.

1251—K



No. 1

Journal Entries
26.7.43 to
28.10.568—
Continued

22.8.56.

Notice of security sent to Fiscal, Western Province, to be served
on proctor for plaintiff-petitioner-respondent, Mr. W. H. Senanayake
and proctor for 2nd to 17th and 22nd respondents, Mr. D. L.
Gunasekera.

24.8.56.

Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 10th, 12th, 13th, 16th, 10
and 17th to 22nd defendants.

Vide Journal Entry dated 21.8.56.
Case called for security.
Notice of security served on the parties.

Security accepted. Perfect Bond. Issue notice of appeal for
17.9.56.

24.8.56.

Mr. F. J. P. Perera, proctor for 1st defendant-appellant files two 20
bonds to prosecute, Kachcheri Receipts for Rs. 250/-, Rs. 250/- and
Rs. 16/- and notice of appeal.

Vide Journal Entry dated 24.8.56. Issue notice of appeal for
17.9.56.

(Intld.) ..oevnn...

Assistant Secretary.

24.8.56.

Notice of appeal sent to Fiscal to be served on proctor for
plaintiff-respondent and defendants-respondents.

17.9.56.
Mr. W. H. Senanayake for plaintiff-respondent.
Mr. F. J. P. Perera for 1st defendant-appellant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 10th, 12th, 13th, 16th,
and 17th to 22nd defendants-respondents.
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Vide Journal Entry dated 24.8.56.

Case called.

Notice of appeal served on proctor for defendants-respondents.
No return on proctor for plaintiff-respondent.

Await and reissue if necessary for 1.10.56.

26.9.56.
Proctor for plaintift-respondent tenders application for type-
10 written copies and moves for a paying in voucher for Rs. 16/-.
Issue paying in voucher for Rs. 16/-.

(Intld.) ..........

1.10.56.

W. H. Senanayake for plaintiff-respondent.
Mr. F. J. P. Perera for 1st defendant-appellant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 10th, 12th, 13th, 16th
and 17th to 22nd defendants-respondents.

Vide Journal Entry dated 17.9.56.
20 Case called.

No return to notice as yet.

Await and reissue for 22.10.56.

(Intld)y ..........

12.10.56.
The appeal branch requests fees to be called from the following : —
Mr. F. J. P. Perera Rs. 8/-.
Mr. W. H. Senanayake Rs. 8/-.
Mr. D. L. Gunasekera Rs. 12/-.
30 Call for fees by registered post.

No. 1
Journal : Entries
26.7.43 to
28.10.58—
Continued



No. 1

Journal Entries
26.7.43 to
28.10.58—
Continued

13.10.56.

. Kachcheri Receipt W/13 No. 1077/099134 of 11.10 for Rs. 16/-
led.

26.10.56.
Kachcheri Receipt W/13 No. 1573/099630 of 16.10.56 for Rs. 8/-.

22.10.56.
Mr. W. H. Senanayake for plaintiff-respondent.
Mr. F. J. P. Perera for 1st defendant-appellant. 10

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 10th, 12th, 13th, 16th
and 17th to 22nd defendants-respondents.

Vide Journal Entry dated 1.10.56.

Case called.

No return to notice of appeal on proctor for plaintiff-respondent.
Re-issue for 12.11.

(Intld.) ..........
A.D.J
24.10.56.
Kachcheri Receipt W/13 No. 2213/000370 of 24.10.56 for Rs. 8/-. 20
(Intld.) ..........
12.11.56.

Mr. W. H. Senanayake for plaintiff-respondent.
Mr. F. J. P. Perera for 1st defendant-appellant.

Mr. D. L. Gunasekera for 3rd, 5th, 7th to 10th, 12th, 13th, 16th
and 17th to 22nd defendants-respondents.

Vide Journal Entry dated 22.10.56.

Case called.

No return to notice of appeal on proctor for plaintiff-respondent.

Mr. Senanayake is present and takes notice. He moves that g,
the case be forwarded to Supreme Court.

Forward record to Supreme Court.
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30

40

13.11.56.

Record forwarded to Supreme Court for 3rd appeal with 1 to
7 volumes, documents and stamps. Supreme Court Judgment
Rs. 48/-.

26.2.58.

Record received from Supreme Court with Supreme Court
Decrees and productions Y2, Y3, Y6, and Y7.

Final appeal 26 of 1952, Interlocutory appeals 73 and 192 of
1956.

Final appeal 26 dismissed with costs. Interlocutory appeals 73
and 192 dismissed without costs. Neither party will be entitled to
costs of inquiries in the Court below relating to the substitution of
parties.

File.

26.2.58.

Proctor for plaintiff applies for execution of decree by issue of
writ of ejectment against 1st defendant.

Vide Order below.

26.2.58.

Proctor for 1lst defendant-appellant files petition and affidavit
and for the reasons stated therein moves (1) that Court be pleased to
stay the execution of the decree entered by Their Lordships Court
till such time as this case is finally determined by Her Majesty in
Council.

(2) for costs and (3) for such other and further relief as to this
Court shall seem meet.

Notice plaintiff-respondent for 26.3.

26.2.58.

Proctor for 1st defendant-appellant files copies of letters addressed
to proctors for plaintift and defendants together with registered postal
receipts in proof of posting copies of petition and affidavit filed by
him.

File.

No. 1
Journal Entries
26.7.43 to
28.10.58—
Continued
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26.3.58.
Mr. W. H. Senanayake for plaintiff.

. Mr. D. L. Gunasekera for 3rd, 5th to 7th, 8th to 10th, 12th, 13th,
16th, and 17th to 22nd defendants.

Journal Entry dated 26.2.58.
Notice not taken out on plaintiff-respondent.

Mr. Advocate Kottegoda instructed by Mr. Senanayake takes
notice of the application and moves that the matter be fixed for inquiry
for an early date.

Inquiry 30.4. 10

10.4.58.

Registrar, Supreme Court, requests that the record be forwarded
by bearer as an application for Final Leave to appeal to the Privy
Council has been filed in Supreme Court.

Forward record to Supreme Court.

(Sgd.) ..........
A.D.J.
30.4.58. 20
Case was recalled from Supreme Court and received today.
(Intld.) ..........

Assistant Secretary.

30.4.58.
Mr. W. H. Senanayake for plaintiff.

- Mr. D. L. Gunasekera for 3rd, 5th to 7th, 8th toc 10th, 12th, 13th,
16th and 17th to 22nd defendants.

Vide Journal Entry dated 26.3.58. Inquiry.
Vide proceedings.

5.5.58.

Mr. Felix J. P. Perera, proctor for 1st defendant-petiticner files
petition and affidavit and his affidavit and for reasons stated therein
moves to :

(#) To vacate the order allowing the plaintiff-respondent’s
application for execution of the decree referred to in the said petition.
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(b) For costs and (c¢) for such other and further velief in the
premises as to this Ccurt shall seem meet.

Vide proceedings.

1.7.58.

The Registrar returns volume 1 of the record in Distret Court
Colombo case No. 2882/P reference to our letter dated 24th June,
1958, and requests the same be returned as early as possible.

10 (Intld.) ..........

27.5.58.

Proctor for 1st defendant moves for a requisition for Rs. 500/-
being security of costs tendered by lst defendant as an appeal was
not proceeded with: (a) He also moves for a requisition for Rs. 500/-
being security costs tendered by lst defendant as the appeal was not
proceeded with—wide motion filed.

Proctor for plaintiff-respondent and defendants-respondents
consent.

(1) Issue Requisition for Rs. 500/- in favour of lst defendant.
20 (2) Issue Requisition for Rs. 500/- in favour of 1st defendant.
(3) Return record to Supreme Court (Vol. 1).

(Intld.) ..........

4.7.58.
Vide Journal Entry dated 27.5.58.
(1) Requisition No. 1235 for Rs. 500/- entered in favour of

Ven. V. M. S. N. Dhammananda Thero being security for costs of
appeal.

(2) Requisition No. 1236 for Rs. 500/- entered in favour of
30 Ven. V. M. S. N. Dhammananda Thero being security for costs of
appeal.

(Intld.) ..........
Assistant Secretary.

6.8.58.

The Government Agent, Colombo District, forwards copy of
letter sent to the Manager, National Overseas and Grindlay’s Bank
Ltd., for information of Court.

No. 1
Journal Entries
26.7.43 to
28.10.58—
Continued
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Requisitions have been correctly issued. Await return of
requisition and motion by proctor.

25.9.58.

Registrar, Supreme Court, forwards two briefs (Applications
Nos. 331 and 335) and requests the Court to inquire and report as to
who is the proper person to be substituted in place of the 9th defendant
who has died.

As the printing of the record for despatch to the Privy Council 10
has to be completed by a date that has already been fixed, Registrar,
Supreme Court, requests that this matter be given a high degree of
priority as the work in this Court.

Call 1.10 with notice to proctor.
(Intld.) ..........
Proctors informed.

1.10.58.
Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th to 7th, 8h to 10th, 12th, 13th, 20
16th, 17th to 22nd defendants.

Vide Journal Entry dated 25.9.58. Case called.

Mr. Wikramanayake, Q.C., instructed for 1lst defendant moves
that this matter be fixed for inquiry before another Judge as I have
already made an order in an exactly similar application, in this same
case.

Call in ““ A"’ Court on 3.10 to fix matter for inquiry.
(Intld.) ..........

3.10.58. 30
Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th to 7th, 8th to 10th, 12th, 13th,
16th and 17th to 22nd defendants.

Vide Journal Entry dated 1.10.58. Case called to fix a date for
inquiry. -
Inquiry 16.10.
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4.10.58.
Proctor for plaintiff-respondent files list of witnesses and
documents and moves for summons.

Copy sent by registered post to proctor for 1st defendant-appellant
and proctor for 3rd, 5th, 7th, 8th, 10th, 12th, 13th, 17th, 18th, 20th,
21st and 22nd defendants-respondents and party sought to be
substituted.

Allowed—issue summons.

10 ' A.D.J.

8.10.58.
Proctor for 1st defendant-appellant files list of witnesses and docu-
ments and moves for summons.

Copies sent under registered post to proctors for plaintiff-respon-
dent and proctor for 3rd, 5th, 7th, 8th, 10th, 12th, 13th, 17th, 18th,
20th, 21st and 22nd defendants-respondents and for the party
sought to be substituted.

Allowed.
Issue summons.

20 (Intld.) ..........

8.10.58.

1 Subpoena issued by the 1st defendant-appellant, Western
Province.

9.10.58.
2 Subpoenas issued by plaintiff, Western Province.
(Intld.) ..........
11.10.58.

Proctor for plaintiff files additional list of witnesses and docu-
30 ments and moves for summons.
Copy sent by registered post to proctors for 1st, 3rd, 5th, 7th, 8th,
10th, 12th, 13th, 17th, 18th, 20th, 21st and 22nd defendants.

File.
(Intld.) ..........

No. 1
Journal Entries
26.7.43 to
28.10.58—
Continwed
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Plaint and
Documents
filed with the
Plaint
26.7.43

16.10.58.

Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th to 7th, 8th to 10th, 12th, 13th,
16th and 17th to 22nd defendants. ‘

Vide Journal Entry dated 3.10.58. Inquiry.
Vide proceedings.
Order 24.10.

24.10.58.

Mr. W. H. Senanayake for plaintiff.
Mr. F. J. P. Perera for 1st defendant.

Mr. D. L. Gunasekera for 3rd, 5th to 7th, 8th to 10th, 12th, 13th,
16th, and 17th to 22nd defendants.

Vide Journal Entry dated 16.10.58.

27.10.58.

Order was not delivered on 24.10 as I wasilland on leave on that
day. Order delivered in open Court. Return record to Supreme
Court with report.

28.10.58.

Record sent to Registrar, Supreme Court, with two Supreme
Court applications Nos. 331 and 335.

(Intld.) ..........
Assistant Secretary.

No. 2
Plaint and Documents filed with the Plaint

IN THE DISTRICT COURT OF COLOMBO
Ven. Baddegama Piyaratana Nayaka Thera as Principal

of the ““ Vidyodaya Pirivena ~’ Maligakanda in Colombo
............................................ Plaintiff
vs.
Ven. Vagisvarachariya Morontuduwe Sri Nanesvara
Dhammananda Nayaka Thera of Vidyodaya Piri-
vena, Maligakanda in Colombo.

30
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The Hon. Mr. Don Stephen Senanayake, M.S.C., of
“ Woodlands ”’, Kanatte Road in Colombo.

'The Hon. Dr. Christopher William Wijekoon Kan-

nangara, M.S.C., of ““ Crauford ’, 29, Alfred Place,
Kollupitiya in Colombo.

Mr. Jacob Moonesinghe, Proctor, of ““ Winton ’, Dick-
man Road in Colombo.

Mr. Henry Woodward Amarasooriya, M.S.C., of 9,
Gower Street in Colombo.

Mr. Willorage Henry William Perera, Proctor of
“Vijitha ”, 335, Timbirigasyaya Road in Colombo.

Dr. Gunapala Piyasena Malalasekera of ‘Samanala”,
16, Longden Terrace in Colombo.

Mr. D. L. F. Pedris of *“ Pedris Villa’’, Alfred Place,
Kollupitiva in Colombo.

Mr. Rajah alies Rajasinghe Hewavitarne, M.S.C., of
“ Nimalka ”, Kollupitiya in Colombo.

Mr. Wimala Dhamma Hewavitarne of ““ Sri Nagar ”’,
Kollupitiya in Colombo.

Mr. B. R. Dias of Kenilworth, Dematagoda Road in
Colombo.

Mudaliyar Egodage Alfred Abayasekara of Karagam-
pitiya Road, Dehiwela.

Mudaliyar Piyadasa Dhammasiri Abeywardena Ratna-
tunge of ‘“ Sagala ”’, Chapel Lane, Wellawatta in
Colombo.

Dr. D. B. Perera of No. 4(, High Level Road,
Nugegoda.

(2nd to 14th defendants as members of the Vid-
vadhara Sabha of the Vidyodaya Pirivena,Maliga-
kanda, Colombo)

Dr. B. E. Fernando of Colombo substituted in place
of 14th defendant (dead).

On this 26th day of July, 1943.

The plaint of the plaintiff abovenamed appearing by D. Richard
de Silva Abhayanayake, his proctor, states as follows : —

1. The 1st defendant resides in Colombo within the Local Limits
of the jurisdiction of this Court and the land and premises which is
the subject matter of this action is situated also within the jurisdic-

40 tion of this Court.

No. 2

Plaint and
Documents
filed with the
Plaint
26.7.43—
Continued
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2. About the 6th day of December, 1873, Don Philip de Silva
Epa Appubhamy, Lansege Andiris Perera Appuhamy, Kalansuriya
Arachchige Cornelis de Silva Appuhamy, Gurunanselage Don Pelis
Appubamy, Bulathsinghelage Cornelis Cooray, Don Thomas Weerak-
kody Appuhamy, Willora Arachchige Cornelis Perera Appuhamy,
Pattiyawattage Hendrick Perera Appuhamy, Simon Silva Appuhamy,
Hewavitaranage Don Carolis Appuhamy, Wettesinghage Don Cornelis
Silva Appuhamy, Lansege Simon Perera Appuhamy all of Colombo
and Samarasinghe Arachchige Don Harmanis Appuhamy of Paman-
kada formed themselves into an Association called  Vidyadhara 10
Sabha’. The Chief object of the said Sabha was to obtain a portion of
land and premises in Colombo and to establish a Pirivena thereon
for the purpose of teaching Buddhism.

3. It was agreed by the said persons: —

() That the Membership of the said Vidyadhara Sabha should
be limited to thirteen.

(b) That an educated and pious Thera should be placed in charge
of the said Pirivena by the said Society.

(¢) That the right of appointment of the Principal and teachers
of the said Pirivena and the right of dismissal should be with the said 20
Society.

4. The mode of appointment of future members of the said
Vidyadhara Sabha was agreed to by the said persons and was pre-
scribed by the rules of the said Sabha.

5. The persons mentioned in para 2 hereof executed on the 6th
day of December, 1873, a Deed No. 925 attested by Mr. W. P. Rana-
singhe of Colombo, Notary Public, for the better manifestation of the
said rules and purposes.

6. The said Lansege Andiris Perera Appuhamy was seized and

possessed of or otherwise well and sufficiently entitled to all those 30

two contiguous allotments of lands and premises situated at
Dematagoda and fully described in the Schedule marked A hereto
attached which the plaintiff prays may be read as part of the plaint.
The members of the said Vidyadhara Sabha thereafter collected a sum
of money and constructed a building on the said lands and premises.
The said members of the Vidyadhara Sabha about the year 1873
established a College called or known as ‘ The Vidyodaya Pirivena ”
in the said premises for the purpose of teaching Buddhism and other
branches of learning to lay persons and bhikkhus.

7. The said Vidyadhara Sabha about the year 1873 appointed 40
the Ven. Hikkaduwe Sri Sumangala Nayake Thera as the Principal
(Pirivenadhipathy) of the said Vidyodaya Pirivena, and the said
Ven. Hikkaduwe Sri Sumangala Nayake Thera accepted the said
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appointment and euntered on his duties as Principal of the said No. 2
Vidyodaya Pirivena about the year 1873. Plaint and
8. About the beginning of March, 1876, it was agreed by and gllzfiinvtvith the

between the said Lansege Andris Perera and the members of the said 26.7.43—
Vidyadhara Sabha and the said Venerable Hikkaduwe Sri Sumangala ont/nued
Nayake Thera that the said Lansege Andiris Perera Appuhamy
should transfer and convey the said lands and premises to the said
Venerable Hikkaduwe Sri Sumangala Nayake Thera, the Principal
of the said Vidyodaya Pirivena, and to the successors in the office of

10 Principal of the said Vidyodaya Pirivena that may be appointed by
the members of the said Vidyadhara Sabha subject to the protection
and control of the members of the said Vidyadhara Sabha.

9. In pursuance of the said agreement the said Lansege Andiris
Perera, Appuhamy with the consent of the other members of the said
Vidyadhara Sabha by deed No. 1259 dated the 9th day of March, 1876,
attested by the said Mr. W.P.Ranasinghe of Colombo, Notary Public,
conveyed the said lands and premises together with the buildings
thereon to the said Venerable HikkaduweSri Sumangala Nayake Thera,
the Principal of the said Vidyodaya Pirivena, and to his successors in

20 the office of Principal of the said Vidyodaya Pirivena that may be
appointed by the members of the said Vidyadhara Sabha to be held
by the said Principal for the time being of the said Vidyodaya Pirivena
subject to the protection and control of the said members of the
Vidyadhara Sabha.

10. One Simon Perera Dharmagunawardhana was seized and
possessed of or otherwise well and sufficiently and truly entitled to
the portion of land and premises called *“ Palm House ” situated at
Dematagoda in Colombo which land and premises adjoin the said
portions of lands and premises described in the Schedule A hereto and

g0 which said Palm House and premises are fully described in the Schedule
marked B attached hereto which Schedule the plaintiff prays may be
read as part and parcel of this plaint.

11. About the 4th day of April, 1884, the members of the said
Vidyadhara Sabha arranged with the said Simon Perera Dharma-
gunawardhana to obtain the said portion of land adjoining the
said premises and described in the Schedule marked B for the said
Vidyodaya Pirivena and to get a transfer from the said Simon Perera
Dharmagunawardhana of the said portion of land and premises
called Palm House to Reverend Mabotuvana Siddhartha Thera of

40 Maligakanda aforesaid.

12. By Deed No. 2134 dated the 4th day of April, 1884, attested
by the said Mr. W. P. Ranasinghe of Colombo, Notary Public, the said
Simon Perera Dharmagunawardhana in furtherance of the said object
transferred and conveyed the said portion of land and premises called
Palm House to the said Reverend Mabotuvana Siddhartha Thera.
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No. 2 13. At all material times thereafter the said Reverend Mabotu-

’15’;‘&;2’,‘,‘; vana Siddhartha Thera held the legal title to the said portion of the
Bt the  land and premises fully described in the Schedule B hereto in trust

P for the members of the said Sabha.

14. At various times between the year 1884 and the year 1942
the said Vidyadhara Sabha constructed or caused teaching halls, sets
of rooms, for teachers and students, a Shrine Room, a Library, a sick
room and other rooms, buildings and structures now standing to be
erected on the said premises described in the said Schedules A and B
hereto. 10

15. The members of the said Vidyadhara Sabha erected on a
part of the said premises described in the Schedule A and B hereto
an Aramaya as an appurtenant to the said Vidyodaya Pirivena which
Aramaya was intended for the use of the Bhikkhus resident in the
said Vidyodaya Pirivena and the students attending the said Vidyo-
daya Pirivena. The said members maintained and improved the
said Aramaya from time to time.

16. The Principal of the said Pirivena so appointed at all times
officiated as the Incumbent of the said Aramaya.

17. The said Venerable Hikkaduwe Sri Sumangala Nayake 20
Thera officiated as Principal of the said Vidyodaya Pirivena till the
year 1911.

18. On the death of the said Venerable Hikkaduwe Sri Suman-
gala Nayake Thera the said Vidyadhara Sabha about the year 1911
appointed the Venerable Mahagoda Nanissara Nayake Thera as the
Principal of the said Vidyodaya Pirivena and the said Venerable
Mahagoda Nanissara Nayake Thera accepted the said appointment
and entered on his duties as Principal of the said Vidyodaya Pirivena
and officiated as Principal thereof and as Incumbent of the said
Aramaya till the year 1922. 30

19. The said Vidyadhara Sabha in the year 1922 appointed the
said Venerable Kahave Ratanasara Nayake Thera as the Principal of
the said Vidyodaya Pirivena and the said Venerable Kahave Ratanasara
Nayake Thera accepted the said appointment and entered on his
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duties as Principal of the said Vidyodaya Pirivena and officiated as o NO-;%

. . . . aint an
Principal thereof and as Incumbent of the said Aramaya till the year Documents
1936 fli’lle('i v;lvith the

. am.

26.7.43—
20. The said Vidyadhara Sabha in the year 1936 appointed the Continued

Venerable Baddegama Piyaratana Nayake Thera, the plaintiff above-

named, as Principal of the said Vidyodaya Pirivena and the said

Venerable Baddegama Piyaratana Nayake Thera has officiated as

Principal of the said Pirivena and entered on his duties as Principal

of the said Vidyodaya Pirivena and is officiating as Principal thereof
10 and as Incumbent of the said Aramaya up to date.

21. The Principals of the Pirivena appointed by the said Sabha
and holding under it have been in the undisturbed and uninterrupted
possession for and on behalf of the said Sabha of the said portions of
lands and premises described both in the Schedules A and B hereto
for a period of over ten years by a title adverse to and independent
of the first defendant and of all others and have acquired a title
by prescription to the said lands and premises.

22. The said Venerable Baddegama Piyaratana Nayake Thera

holds the said lands and premises described in the said Schedules

o0 marked A and B hereto in trust for or as trustee of the members of
the said Vidyadhara Sabha.

23. There are on the said two portions of lands various buildings
including the Sri Sumangala Memorial Buildings, the Sri Sumangala
Hall and an Aramaya, etc.

24. About December, 1941, the 1lst defendant wrongfully and
unlawfully entered into occupation of a portion of the said Sri
Sumangala Hall and since the said date remains in wrongful and
unlawful possession of the same to the plaintiff’s loss and damage of
Rs. 25/- per month and wrongfully and unlawfully claims to be entitled

30 to hold the said lands and premises and denies the right of the
plaintiff and of the said Sabha to the said lands and premises described
in the said Schedules A and B hereto.

25. The said lands and premises described in the Schedules A
and B hereto and fully depicted in the recent Plan No. 786 dated
the 10th day of July, 1943, made by Mr. I. W. W. Indatissa, Licensed
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Surveyor, herewith filed marked Letter A and pleaded as part and
parcel of this plaint are of the reasonable value of Rs. 48,000/-. The
said lands and premises in Schedules A and B hereto are now described
as one property as per said Plan No. 786 in the Schedule C hereto.

26. The 2nd to 14th defendants are the members of the said
Vidyadhara Sabha and are made parties to this action as the plaintift
holds the said lands and premises for the use and benefit of the said

Vidyadhara Sabha.

Wherefore the plaintiff prays —

(@) that the Court may be pleased to declare that the plaintiff 10
holds the said lands and premises described in the
Schedules A and B hereto and now described in the
Schedule C hereto as one property in trust for or as
trustee of the 2nd to 14th defendants as members of the
said Vidyadhara Sabha ;

(b) that the plaintiff as such trustee be declared entitled to the
lands and premises described in the Schedules A and B
hereto and now described in the Schedule C hereto as

one property ;

(¢) that the first defendant be ejected from the said lands and 20
premises described in the Schedules A and B hereto
and now described in the Schedule C hereto as one
property and the plaintiff placed in quiet possession
thereof and that the 1lst defendant be condemned to
pay damages at Rs. 25/- per month from December,
1941, till the lst defendant is ejected from the said
lands and premises and the plaintiff is placed in peaceful
and quiet possession thereof ;

(d) for costs of suit ; and

(e) for such other and further relief as to this Court shall 30
seem meet.

(Sgd.) D. R. de S. ABHAYANAYAKE,
Proctor for plaintiff.
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Documents filed with the plaint : No. 2

Plaint and
1. Plan No. 786 dated 10th July, 1943, made by Mr. [. W. W, Documents |
Indatissa, Licensed Surveyor, marked letter “ A ™. Flaint

Continued

2. Pedigree of title marked Letter “ B ™
3. Abstract of title marked Letter < C ™.

(Sgd.) D. R. de S. ABHAYANAYAKE,
Proctor for plaintiff.

Documents relied on by the plaintiff :
All documents referred to in the plaint.

10 (Sgd.) D. R. de S. ABHAYANAYAKE,
Proctor for plaintiff.

The Schedule A hereinabove referred to :

1. All that defined allotment of land called and known as
Maligakanda situated at Dematagoda in Maradana Ward within the
Municipality and in the District of Colombo, Western Province, and
bounded on the North by the land of Tangachchipulle Meera Natchi,
on the East by the land of Don Lewis Mahavidane, on the South by
the land of Reverend J. D. Palm and on the West by the land of
Assan Meera Natchiar, containing in extent three square roods

20 (A0 R3 PO) as per plan made by H. F. de Silva, Surveyor.

2. All those two contiguous allotments of lands marked 3 and 4
of Maligakanda situated at Dematagoda aforesaid and bounded on
the North by the land belonging to Sinnatangatchi, on the East by
the lands marked figure 5, on the South by the high road and on the
West by the land claimed by Mr. Mackwood and the land said to
belong to Kande Addara Badalge Don Lewis Mahavidane, containing
in extent three square roods and twenty-four perches (A0 R3 P24)
excluding an extent of five perches (A0 RO P5) gifted to Kande Addara
Badalge Mariya Nachire.

1251—F
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o tN°' j The Schedule B hereinabove referred to :

Plaint an

fli)lgguvlgzﬁt:he All that defined allotment of land called and known as ““ Palm
paaint House * situated at Dematagoda aforesaid and which said defined
Continued allotment of land is bounded on the North and East by the land

belonging to the temple, on the South by the road to Maligakande and
on the West by the other part of the said land, containing in extent
three roods thirteen and seventy-four upon one hundred perches
(A0 R3 P13 74/100) as per plan dated the first day of May, 1880,
made by Charles Schwallie, Licensed Surveyor. Registered at the
Land Registry, Colombo, in Volume A. 6/26. 10

The Schedule O hereinabove referred to :

All those contiguous allotments of lands and premises now called
and known as Maligakanda Vidyodaya Pirivena premises fully depicted
in the Plan No. 786 dated the 10th day of July, 1943, made by Mr.
I. W. W. Indatissa, Licensed Surveyor, together with all the buildings,
trees, plantations, soil and everything standing thereon bearing
former Assessment No. 105 and present Assessment No. 131 situated
at Maligakanda Road, Maradana, within the Colombo Municipality and
in the District of Colombo, Western Province, and which said conti-
guous allotments of lands now called and known as Maligakanda 20
Vidyodaya Pirivena premises are bounded on the North by premises
bearing Assessment Nos. 148 and 158 (1-47), (Dematagoda Road)
and 86 and 88 (Reservoir Lane), on the East by Reservoir Lane, on
the South by Maligakanda Road, and on the West by premises bearing
Assessment Nos. 138 (12-30), 144 and 148, Dematagoda Road and
37 and 55 (Clifton Lane), containing in extent two acres, one rood
and thirty-seven perches (A2 R1 P37).

(Sgd.) D. R. de S. ABHAYANAYAKE,
Proctor for plaintiff.
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No. 3

Answer of 2nd to 5th and 7th to 14th Defendants

IN THE DISTRICT COURT OF COLOMBO

No. 2882/L.

Ven. Baddegama Piyaratana Nayaka Thera as Principal

10

b

NS SR

20

10.
11.
12.
13.
14.

of the *“ Vidyodaya Pirivena ’, Maligakanda in Colombo
.......................................... Plaintiff

vs.

Ven. Vagisvarachariya Morontuduwe Sri Nanesvara
Dhammananda Nayaka Thera of Vidyodaya Piri-
vena, Maligakanda in Colombo.

The Hon. Mr. Don Stephen Senanayake, M.S.C., of
Colombo.

The Hon. Mr. C. W. W. Kannangara, M.S.C., of
Colombo.

Mr. Jacob Moonesinghe of Dickman Road in Colombo.
Mr. H. W. Amarasooriya, M.S.C., of Colombo.
Mr. W. H. W. Perera, Proctor, of Colombo.

Dr. G. P. Malalasekera of 16, Longden Terrace in
Colombo.

Mr. D. L. F. Pedris of Kollupitiya, Colombo.
Mr. Rajah Hewavitarne, M.S.C., of Colombo.
Mr. W. D. Hewavitarne of Colombo.

Mr. B. R. Dias of Dematagoda Road, Colombo.
Mudaliyar E. A. Abayasekara of Dehiwela.
Mudaliyar P. D. A. Ratnatunge of Wellawatta.
Dr. D. B. Perera of Nugegoda.

(2nd to 14th defendnts as members of the Vidyodaya
Pirivena, Maligakanda in Colombo).. .. Defendants.

30 On this Tth day of March, 1944.

The answer of the 2nd, 3rd, 4th, 5th, 7th, 8th, 9th, 10th, 11th,
12th, 13th and 14th defendants appearing by their proctor, Durand
Edgar Weerasooria, states as follows :—

1. These defendants are 12 of the 13 members constituting the
Vidyadhara Sabha of the Vidyodaya Pirivena, Maligakanda, and the
6th defendant is the remaining member of the said Sabha.

2. These defendants admit the averments contained in para-
graphs 1, 2, 3, 4, 5, 6, 7, 8 and 9 of the plaint.

No. 3

Answer of the .
2nd to 5th and
7th to 14th
Defendants
7.3.44
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3. These defendants further admit the averments in paragraphs
10 and 11 of the plaint.

4. Answering to the 12th paragraph of the plaint these defend-
ants admit the averments therein contained and state that the said
Vidyadhara Sabha provided and paid the consideration for the pur-
chase of the premises called “ Palm House ”* described in Schedule B
to the plaint conveyed by the said deed No. 2134 dated 4th April,

1884.

5. Answering to the 13th paragraph of the plaint these defend-
ants state that the said Rev. Mabotuwana Sidhartha Thero upon the 10
execution of the said Deed No. 2134 became vested with the legal
title to the said premises in Schedule B, and held the said premises
as Sangheeka property for the use and purposes referred to in para-
graphs 8 and 9 of the plaint and for and on behalf of the said Hikka-
duwe Sri Sumangala Nayake Thero as Principal of the said Vidyodaya
Pirivena and bis successors in the said office and subject to the pro-
tection and control of the said Vidyadhara Sabha.

6. These defendants admit the averments contained in para-
graphs 14, 15, 16, 17, 18, 19 and 20 of the plaint.

7. (@) Answering to the 2lst paragraph of the plaint these 20
defendants state that the plaintiff and his predecessors in the office
of the Principal of the Pirivena and as incumbent of the Aramaya
have been in the undisturbed and uninterrupted possession of the
premises described in the Schedule A for a period of over 10 years
by a title adverse to and independent of the 1st defendant and of
all others and have acquired a title by prescription to the said pre-
mises subject to the terms and conditions referred to in the para-
graphs 2, 3, 4, 5, 6, 7, 8, and 9 of the plaint.

(b) Further answering to the said paragraph 21 of the plaint and
answering to paragraph 22 of the plaint, these defendants say that the 30
plaintiff as Principal and incumbent as aforesaid and his predecessors
in the said office of Principal and incumbent have been in the un-
disturbed and uninterrupted possession of the premises described in
Schedule B to the plaint for a period of over ten years by a title
adverse to and independent to the first defendant and all others and
have acquired a title by prescription to the said premises subject
to the condition that the said premises should be held for the same use
and for the same purposes as the premises in Schedule A and subject
to the rights of the said Sabha similar to the rights exercised by the
said Sabha in respect of premises in Schedule A. 40

8. These defendants admit the averments in paragraph 23 of
the plaint.
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9. Answering to paragraph 24 of the plaint these defendants No. 3
state that the first defendant is in wrongful possession of a portion prywerof the
of the premises described in Schedules A and B which together are Tth to 14th
efendants

now one property. T3.4d

10. Answering to 25th paragraph of the plaint these defendants Continued
state that the premises described in Schedules A and B are one pro-

perty and are depicted as such in the Plan No. 786 referred to therein.

11. Answering to paragraph 26 of the plaint these defendants

state that the plaintiff and his predecessors have held the said premises

10 described in Schedules A and B subject to the protection and control
of the Vidyadhara Sabha of which these defendants are members
and subject to the terms, conditions and agreements hereinbefore
referred to as a Sangheeka dedication.

Wherefore these defendants pray that the plaintiff be declared
entitled to hold the said premises in the Schedules A and B as shown
in the said Plan No. 786 and in Schedule C referred to in the plaint
as a charitable trust for the purposes referred in the deed No. 925
and in the foregoing paragraphs of this answer;

For costs; and

20 For such other and further relief in the premises as to this Court

shall seem meet.
(Sgd.) D. E. WEERASOORIA,

Proctor
for 2nd, 3rd, 4th, 5th, 7th, 8th, 9th, 10th,
11th, 12th, 13th and 14th defendants.

No. 4 No. 4
Answer of the 1st Defendant {memat of the
5.4.44
IN THE DISTRICT COURT OF COLOMBO
No. 2882/L
30 Ven. Baddegama Piyaratana Nayaka Thera as Principal
of the ‘“ Vidyodaya Pirivena ”’, Maligakanda in Colombo
......................................... Plaintiff
vs.

1. Ven. Vagisvarachariya Morontuduwe Sri Nanesvara
Dhammananda Nayaka Thera of Vidyodaya Pirivena,
Maligakanda in Colombo.
2. The Hon. Mr. Don Stephen Senanayake, M.S.C., of
“ Woodlands *’, Kanatte Road in Colombo.
3. The Hon. Dr. Christopher William Wijekoon Kan-
40 nangara, M.S.C.
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4, Mr. Jacob Moonesinghe, Proctor, of Colombo.
5. Mr. H. W. Amarasooriya, M.S.C., of Colombo.
6. Mr. W. H. W. Perera, Proctor, of Colombo.

7. Dr. G. P. Malalasekera of Colombo.

. 8. Mr. D. L. F. Pedris of Colombo.

9. Mr. Rajah Hewavitarne, M.S.C., of Colombo.
10. Mr. Wimala Dharma Hewavitarne of Colombo.
11. Mr. B. R. Dias of Colombo.

12. Mudaliyar E. A. Abayasekara of Dehiwela.

13. Mudaliyar P. D. Abeywardhana Ratnatunga of1o
Wellawatta.

14. Dr. Perera of Nugegoda.

(2nd to 14th defendants as members of the Vidya-
dhara Sabha of Vidyodaya Pirivena, Maliga-
kanda, in Colombo).

2. S #7 15. Dr. B. E. Fernando of Colombo substituted in place
of 14th defendant (dead).............. Defendants.

On this 5th day of April, 1944.

The answer of the 1st defendant abovenamed appearing by
Merrill Wilson Pereira, Lionel Donald Stewart Gunasekera, Corbert 20
Edward Jayewardene and Edgar Dennis Samarawickrame practising
in partnership under the name, style and firm of Merrill Pereira and
Gunasekera and their assistant, Alfred Lionel Gunasekera, his proctors,
states as follows : —

1. Answering to paragraph 1 of the plaint this defendant admits
the Local Jurisdiction of this Court.

2. Answering to paragraph 2 of the plaint this defendant states
that the Vidyodaya Pirivena which is the Pirivena referred to in the
said paragraph was started by the Rt. Ven. Hikkaduwe Sri Sumangala
Nayaka Thera prior to 6th December, 1873, and was in existence 30
at the time the Vidyadhara Sabha was formed.

3. Answering to paragraphs 3 and 4 this defendant denies the
averments in paragraph 4 and the averments in paragraph 3 (b) and
(c).

4. This defendant admits the averments in paragraphs 5 and 6
of the plaint except in so far as the allegations contained in paragraph 6
are inconsistent with the averments in paragraph 2 hereof.

5. This defendant denies the averments in paragraph 7 of the
plaint.
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6. Answering to paragraphs 8 and 9 this defendant— No. 4

Answer of the
(@) denies that the successors in office to the said Rt. Ven. lst Defendant
Hikkaduwe Sri Sumangala Nayaka Thera were to be Joimmed
appointed by the members of the said Vidyadhara Sabha
subject to the protection and control of the said mem-

bers of the said Sabha, and

(b) states that in 1876 by deed No. 1259 the said property was
dedicated to the Sangha and that the devolution of the
said property thereafter was in the Sissyanu Sisya

10 Paramparawa of the Rt. Ven. Hikkaduwe Sri Suman-
' gala Nayaka Thera, the Maligakanda Temple was put up
on Sanghika property.

7. Answering to paragraphs 10, 11, 12 and 13 this defendant
admits the averments in paragraph 10 and the conveyance No. 2134
referred to in paragraph 12. This defendant states that by the said
deed the said premises were sold and conveyed to the Rev. Mabotu-
wana Siddhartha Thera. This defendant denies the other aver-
ments therein contained.

8. This defendant denies the averments in paragraphs 14, 15
20 and particularly the averments in paragraph 16 of the plaint.

9. Answering to paragraph 17 this defendant states that the said
Rt. Ven. Hikkaduwe Sri Sumangala was the Vibharadhipathy of the
said Maligakanda Temple and Principal of the said Pirivena until
his death in 1911.

10. Answering tc paragraphs 18, 19 and 20 this defendant
states that on the death of the said Rt. Ven. Hikkaduwe Sri Suman-
gala Nayaka Thera his senior pupil, Sri Sumangala Dewundere
Jinaratana Nayaka Thera, succeeded to the Viharadhipathiship of
the said Temple and that under him the priests referred to in succes-

30 sion officiated as Principals of the said Pirivena. This defendant
denies all and singular the other averments in the said paragraphs.
This defendant admits that the Vidyadhara Sabha purported to ex-
ercise the function of appointing Principals to the said Pirivena.
This defendant, however, states that the said Sabha was not entitled
to do so and that in any event the said priests were not duly so ap-
pointed by the said Society in terms of the said Deed No. 1259.

11. This defendant specially denies the averments in paragraphs
21 and 22 of the plaint.

12. Answering to paragraph 23 this defendant admits that

40 in the said portion of land which is Sanghika there are several build-

ings, all forming part of and being appurtenant to the Maligakanda
Temple.
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13. This defendant specially denies the averments in paragraph
24 of the plaint.

14. This defendant denies the averments in paragraph 26 and
particularly denies that the 2nd to 14th defendants are or have been
properly elected to membership of the said Vidyadhara Sabha and
puts 2nd to 14th defendants to the proof of their membership of the
Sabha.

15. (a) It was provided inter alia that the said Vidyadhara
Sabha should consist of only 13 members and on the death of any
member the election of the successor should be by the Dayakayas. 10

(b) Defendants 2nd to 14th were not elected as required by the
terms and conditions governing election set out in Deed No. 925
attested by W. P. Ranasinghe of Colombo, Notary Public, dated 6th
day of December, 1873, and are not entitled to call themselves members
of the said Sabha.

(c) The alleged appointment of the plaintiff as Principal was
unlawful and by a body of men who were not duly elected members
of the said Sabha.

16. Further answering this defendant states the said premises
are Sanghika property governed by the laws of Sisyanu Sisya Param- 20
parawa. On the death of the said Rt. Ven. Hikkaduwe Sri Suman-
gala Nayaka Thera his senior pupil, Ven. Dewundera Jinaratana
Nayaka Thera, succeeded to the Viharadhipathiship and to the con-
trol of the said premises. By Deed No. 2622 of 22nd June, 1941,
attested by David de Silva, Notary Public, the said Ven. Dewun-
dera Jinaratana Nayaka Thera appointed this defendant to be the
said Viharadhipathy of the said Temple.

17. This defendant is the lawful Viharadhipathy of the said
Temple and is entitled to the possession of the land and premises set
out in the Schedules to the plaint. 30

18. This defendant states that in any event the plaintiff is not
entitled to have the defendant ejected from the siad premises.

19. The plaintiff and the defendants 2nd to 14th are wrongfully
and unlawfully attempting to challenge the right of this defendant
as Viharadhipathy of the said Temple and are disturbing the right
of the defendant to the possession of the said premises with all the
buildings thereon.

20. This defendant further states that the plaintiff and defend-
ants 2nd to 14th are acting in collusion to defeat the rights of this
defendant. 40
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21. No prescriptive rights have accrued either to the plaintiff
or to the 2nd to 14th defendants in respect of the land in question.

22. The plaintiff cannot have and maintain this action without
being appointed trustee as required by law, nor have defendants
2nd to 14th any right to the said premises.

Wherefore this defendant prays—

(@) that the plaintiff’s action be dismissed ;

(b) that the 1st defendant be declared the Viharadhipathy of
the said Maligakanda Temple, and all the temporalities
10 thereto belonging ;

(¢) for costs; and

(d) for such other and further relief and not herein specifically
pleaded as to this Court shall seem meet.

(Sgd.) MERRILL PEREIRA & GUNASEKERA,
Proctors for 1st Defendant.

No. 5
Interrogatories on the Plaintiff by the 1st Defendant

IN THE DISTRICT COURT OF COLOMBO
No. 2882/L.

20 Ven. Baddegama Piyaratana Nayaka Thera as Principal of
the “ Vidyodaya Pirivena ’, Maligakanda, Colombo.. ..
......................................... Plawntiff

vs.
1. Ven. Vagisvarachariya Morontuduwe Sri Nanesvara
Dhammananda Nayaka Thera of ““ Vidyodaya Piri-
vena ”’, Maligakanda, in Colombo, et al. . Defendants.

We move for leave of Court to deliver the following Interroga-
tories on the plaintiff and the 2nd to 14th defendants (except the 6th
defendant).

30 We move further that the Interrogatories to be answered by the
plaintiff be served on Mr. D. R. de S. Abhayanayake, Proctor, and the
Interrogatories to be answered by the defendants be served on Mr.
D. E. Weerasooria, Proctor.

1. Is the property described in Schedule “ A of the plaint
Sanghika ?

2. TIs the property described in Schedule “ B of the plaint
Sanghika, ?

No. 4
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3. Are both or either of the two premises described in Sche-
dules “ A” and “B” of the plaint in the Sisyanu Sisya Param-
parawa of the Ven. Hikkaduwe Sri Sumangala Nayake Thera ?

4. Isthe Ven. Dewundera Jinaratana of the Gangarama Temple,
Hunupitiya, the Chief Pupil of the Ven. Hikkaduwe Sri Sumangala
Nayake Thera ?

5. If the Interrogatory 4 is answered in the negative who is
or was the chief pupil of the Ven. Hikkaduwe Sri Sumangala ?

6. On what date did you become a member of the Vidyadhara
Sabha, ?

7. Were you elected ?

8. Whom did you succeed as a member of the Vidyadhara
Sabha ?

Note. —Interrogatories 4, 5, 6, 7 and 8 are to be answered by each
of the 2nd to 14th defendants (except the 6th defendant) and Inter-
rogatories 1, 2, 3, 4 and 5 re to be answered by the plaintiff.

Colombo, 26th October, 1944.

(Sgd.) MERRILL PEREIRA & GUNASEKERA,
. Proctors for 1st Defendant.

No. 6
Proceedings before the Distriet Court

D.C. 2882 /1. 6.11.1944.
Advocate M. T. de S. Ameresekera, K.C., with Advocate
W. H. Perera, Edussuriya and Samaranayake for plaintiff.

Advocate N. Nadarajah, K.C., with Advocates E. G. Wikrama-
nayake, Jayamanne and H. W. Jayawardene for 1st defendant.

Advocate E. B. Wikramanayake with Advocate Wijetilleke for
2nd to 5th and 7th to 14th defendants. ‘

Sixth defendant is present.

Mr. Jayawardene tenders additional list of witnesses for 1st 30

defendant.
Mr. Ameresekera opens his case and suggests the following issues: —

1. Was the Vidyodaya Pirivena founded by the members of
the Vidyadhara Sabha ?

2. Was Sri Sumangala Nayaka Thero appointed first Principal
of the said Pirivena by the Vidyadhara Sabha ?

3. Did the said Sabha have the right of appointment and dis-
missal of successors in office of the said Principal ?
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4. Was the plaintiff duly appointed Principal of the said Pirivena No. 6

. 9 Proceedings
by the Sald Sabha ! before the

5. Did the title to the property described in Schedule A to the oy Gourt
plaint vest in the said Sri Sumangala and his successors in office as Continued
trustees for the said Sabha ?

6. Did Mabotuwana Sidhartha Thero hold the property de-
scribed in Schedule B to the plaint in trust for the said Sabha ?

7. Were the lands described in Schedules A and B to the plaint
possessed exclusively and adversely for a period of over ten years by
10 the Principals of the said Pirivena as trustees for the said Sabha ?

8. Was the Aramaya standing on the lands mentioned in
Schedules A and B to the plaint erected or caused to be erected by the
said Sabha?

9. Was the Aramaya an appurtenant to the said Pirivena and
intended for the use of the Bhikkhus resident in the said Pirivena ?

10. Did the Principals of the said Pirivena at all times officiate
as incumbent of the said Aramaya ?

11. Did thelst defendant in or about December, 1941, wrongfully
and unlawfully enter into occupation of a portion of Sri Sumangala
20 Memorial Hall as alleged in paragraph 24 of the plaint ?

12. Is the plaintiff entitled to an order of ejectment against
the 1st defendant from the premises described in Schedules A and B
to the plaint ?

13. Damages —agreed upon at Re. 1 for the whole period. Mr.
Wikramanayake, who appears for the 2nd to 14th defendants bar the
6th who is unrepresented, says at the moment he has no issues to
suggest. There is a prayer in the answer that the plaintiff be declared
entitled to hold the premises as a charitable trust for the purposes
referred to in Deed 925. The issues suggested by Mr. Ameresekera

30 are sufficient to entitle the plaintiff to be declared the trustee of the
2nd to 14th defendants, whether it is a charitable trust or not.

Mr. Nadarajah suggests that issue 9 be split up into two issues : —

(9a) Was the Aramaya an appurtenant to the said Pirivena ?

(9b) If so, was it intended for the use of the Bhikkhus resident
in the said Pirivena ?

Mr. Ameresekera has no objection, and the issue will accordingly
be amended.

With regard to issue 3, Mr. Nadarajah suggests that it be amended
to read : —
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(3) Did the said Sabha have the right of appointment and
dismissal of successors in office of the Principal of the
said Pirivena ?

Mr. Ameresekera has no objection. This issue will accordingly
be so amended.

Mr. Nadarajah suggests the following issues on his own account :—

(14) Are the 2nd to 14th defendants duly elected members of
the Vidyadhara Sabha ?

(15) Are the 2nd to l4th defendants entitled to any rights of
control over the properties set out in Schedules A and B to the plaint ? 10

(16) Were the properties set out in Schedules A and B or either
dedicated as Sanghika property to the community of Buddhist monks ?

(17) Is the lst defendant the controlling Vihara-adhipathy of the
properties described in Schedules. A and B or either?

(18) If issue 16 is answered in the affirmative, did the devolution
of the control and management of the said properties take place
according to the rules of the Sisyanu Sisya Paramparawa ?

(19) Was the plaintiff appointed lawful trustee according to the
requirements of the Trusts Ordinance of 1918 and/or the Buddhist
Temporalities Ordinance ? 20

(20) Isthe plaintiff vested with the properties set out in Schedules
A and B?

(21) If issues 19 and 20 or either of them are answered against
the plaintiff, can plaintiff maintain this action ?

(22) Ifissues 14 and 15 are answered against plaintiff and defend-
ants 2nd to 14th, can plaintiff maintain this action ?

(23) Who were the persons who appointed the plaintiff as Principal
of the Pirivena ?

(24) Were such persons duly elected members of the said Vidya-
dhara Sabha, ? 30

(25) Did they constitute a lawful body having the power to
appoint a Principal ?

(26) If either issues 24 or 25 is answered in the negative, can
plaintiff maintain this action ?

Mr. Ameresekera says that it is nowhere alleged that Sri Suman-
gala was incumbent of the Maligakande Temple.

Mr. Nadarajah states that that is the defendant’s case. He
therefore suggests the following additional issues:—
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(27) Was Sri Sumangala the incumbent of the Maligakande
Temple ?

(28) Has the said incumbency devolved upon the plaintiff by
pupillary succession ?

As arising out of issues 27 and 28, Mr. Ameresekere suggests : —

(29) Did the premises described in Schedules A and B or either
comprise the Maligakande Temple ?

(30) Is Devundara Jinaratna Nayaka Thero the senior pupil of
Sri Sumangala ?

10 (31) Even so, can the 1st defendant maintain his claim to be
incumbent of the Temple on deed 2622 dated 22.6.1941 ?

Mr. Wikramanayake suggests : —

(32) Is the plaintiff entitled to the premises described in
Schedules A and B in trust for the purposes referred to in Deed 925 ?

Mr. Nadarajah objects to the last issue.
I accept all the issues.

(Sgd.) S. C. SWAN,
A.DJ.

(Interval)
20 After Interval

I have got the issues transcribed, and copies have been handed
to counsel for the three parties. The necessary corrections are made.

Mr. Nadarajah wishes me to try certain issues of law in limine
because it will not be necessary in that event to lead evidence on the
disputed quéstions of fact.

The issues that arise preliminary are: 19, 20 and 21.

I wish to hear Mr. Nadarajah and if the points seem to me to be

so absolutely clear that it will not be necessary for me to hear evidence,

I shall try these issues preliminary ; but if in the course of the argument

30 I feel that it will be much more convenient to hear all the evidence

before deciding the issues of law, I shall intimate to Mr. Nadarajah
that I shall hear evidence first.

Mr. Nadarajah invites me to try these three issues on the assump-
tion of but without conceding the truth of the allegation in the plaint
that the plaintiff has been duly elected trustee according to the
rules of the alleged Society.

He refers me to para 2 of the plaint which speaks of the Society

and the object for which it was founded. Such a trust would be a

charitable trust as defined in section 99 of the Trusts Ordinance.

40 Section 99 B and C clearly apply and there can be no doubt that it is
a public charitable trust.

No. 6
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No. 6 Paragraph 3 gives the rules of the Board of Control and Manage-
bofors the.  Tent.
Distrlct Court Paragraph 6 proves that the Vidyodaya Pirivena was duly
Continued established for the purpose of teaching Buddhism and other branches

of learning to the clergy and the laity.

Paragraph 7 speaks of the appointment of Sri Sumangala as
Principal.

Paragraph 8 speaks of the conveyance to Sri Sumangala and his

successors by appointment subject to the control and protection
of the Sabha. 10

Paragraph 10 deals with the transfer of another property which
was annexed to the original property conveyed to Sri Sumangala.

Paragraph 13 makes it clear that the conveyance of the second
land was to Mabotuwana Siddhartha in trust for the members of the
Sabha. According to the plaint the property in Schedule A is conveyed
to Sri Sumangala and his successors in office as Principal, while para-
graph 13 makes it clear that the second land was conveyed to Mabo-
tuwana Siddhartha in trust for the members of the said Sabha.

It is clear on the plaint that the temple was attached more or
less as a private chapel for the students of the College. 20

Mr. Nadarajah refers me to the answer of the 2nd to 14th defend-
ants who claim to be the present members of the Vidyadhara Sabha.
They state in their answer that the property is held as a charitable
trust.

He cites section 75 (2) of the Trusts Ordinance which makes it
necessary that the appointment of a trustee by the persons mentioned
in the instrument of trust must be by a notarial writing. He submits
that this section applies to both private and charitable trusts.

Sub-section 3 requires certain particulars to be furnished for the
purpose of registration. There is also a proviso which affects charitable 30
trusts only.

Mr. Nadarajah contends that the appointment of a trustee by
persons competent to appoint must be by a notarial instrument,
and there must be a schedule of the property set out in the instrument,

The absence of a schedule may affect the vesting of the property,
which however may be remedied ; but if there is no appointment by
a notarial deed of appointment, the appointment is bad.

Sections 75 to 77 deal with the vesting of trust property
in a new trustee. From that section it would appear that if there is
no proper appointment of a trustee the legal title will be either in the 40
last trustee if he is alive, or if he is dead, in his legal representative.

With regard to charitable trusts there are still further special
provisions.
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Mr. Nadarajah says section 107 is merely an enabling section, No. 8
Proceedings

giving the Court the right to accept evidence of a de facto trust where Toceodn
there is no evidence of the formal constitution of the trust. Section 5 District Court
provides that no trust can be established with regard to immovable §&1l44—
property unless by will or notarial deed with the exception being made
in the case of old trusts which are dealt with under section 107.

He contends that section 107 has nothing to do with the due
appointment of a trustee.

In the plaint it is alleged that the plaintiff’s appointment was in

10 1936, so that it is clear that the Trusts Ordinance applies.

He now deals with sections 112 and 113. Section 113 (2 and 3)
taken in conjunction with sections 75 and 76 makes it clear that the
appointment of a trustee must be by a notarial document.

He cites 34 N.L.R., page 359, 12 C.L.W., page 9 and 27 N.L.R.
page 15.

He refers me to the Buddhist Temporalities Ordiance, section 222
(Volume 5 L.E.) Ordinance 19 of 1931. Plaintiff has not come into
Court as the controlling Viharadhipathi of the Aramaya. He merely
claims to be the Principal of the Pirivena.

20 Mr. Ameresekera admits that there is no notarial deed of appoint-

ment appointing the plaintift ; there is no memorandum in writing
notarially attested appointing the plaintiff as trustee.

Mr. Nadarajah cites 33 Hailsham,page 204 (beginning on page 202).

With regard to section 113 (1) Mr. Nadarajah contends it only
applies to a constructive trust. Sub-section 2 applies to all trusts;
sub-section 1 only to constructive trusts.

Further hearing tomorrow.

Mr. Wikramanayake tenders an additional list of witnesses and
moves for summons.

30 NO- 7 ond Nof.’;rl
Order of the Distriet Court ?ilsﬁf ctoffrt
ORDER o

As I intend considering the legal position before deciding whether
I should hear evidence or not, it is not necessary for me to issue sum-
mons immediately on the witnesses. Of course summons will be
issued in any event subject to the right of the 1st defendant to take
objection to the evidence of those witnesses on the ground that the
list has been submitted after the trial started.

(Sgd.) S. C. SWAN,

40 A.DJ.

1251 -G



No. 8

Proceedings
before the
District Court
7.11.44

82

No. 8
Proceedings before the District Court

D.C. 2882/L.
7.11.44.

Appearances as before
Mr. Amarasekera addresses me on the preliminary issue:—

He says with regard to the two lands described in the Schedules
A and B to the plaint, plaintiff’s case can be differentiated. Deed 1259
is in favour of Sri Sumangala and his successors-in-office. He marks
the deed P2. (It is agreed that the plan made by Mr. Indatissa be 10
marked X and agreement 925 Pl.) (Mr. Nadarajah points out
that the translation which he has got of deed 1259 is slightly different
from the translation which Mr. Ameresekera is reading from. If it
becomes necessary I shall have a translation furnished by the Inter-
preter of this Court for my own guidance.

Parties agree that for the purpose of the present argument the
Court adopt the allegations in the plaint and the implications of the
issues suggested by the three parties to this action.

I intimate to counsel appearing in the case that it will be desirable
for them to put in a translation on the accuracy of which they can 20
agree. If, however, parties are at variance with regard to the correct-
ness of the translation the matter will have to be decided after I have
heard evidence.

With regard to the landin Schedule A Mr. Ameresekera says that
the relevant paragraphs are paragraphs 6 to 9 of the plaint. With
regard to the land in Schedule B the relevant paragraphs are para-
graphs 10 to 13. It would appear from these paragraphs that Mabo-
tuwana Siddhartha Thero held the premises described in Schedule B
in trust for the Society. Mabotuwana Siddhartha died in 1909
and Sumangala in 1911. At least from the death of Mabotuwana 30
Siddbhartha Thero Sri Sumangala possessed both allotments of land
as one property in his capacity as Principal of the Pirivena.

Paragraph 14 makes it clear that from 1884 the Society constructed
the buildings on the two allotments. On the death of Sri Sumangala
Gnaneswara was appointed Principal and he officiated as such till
his death in 1922. He held the premises in trust for the Society not
in his personal capacity but as successor-in-office of Sri Sumangala
as Principal of the Pirivena. Then Ratanasara Thero was appointed
Principal to succeed Gnaneswara and he continued as such till 1936.
So far as land No. 1 is concerned the plaintiff claims to be entitled 40
thereto not only by reason of the fact that he was appointed Principal
by the Society (and in terms of deed 1259 (P2) becomes the trustee),
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but by reason of the fact that he was also de facto successor-in-office
of Sri Sumangala. Mr. Ameresekera contends that the legal title in
land A is in the plaintiff. Plaintiff also claims the land by prescription
on account of the possession of himself and his predecessors-in-office.

With regard to land B he produces deed 2134 of 4.4.1884 marked
P3. He concedes that legal title by P3 was vested in Mabotuwana
Siddhartha. Mabotuwana Siddhartha did not use the property for
his personal purposes but made it part and parcel of the Pirivena.
On his death, title would pass to his heirs. So far as this case is con-
cerned the heirs of Mabotuwana Siddhartha have not come forward
at any time; but on Siddhartha’s death his tutor Sri Sumangala
who was the Principal of the Pirivena possessed land B as part and
parcel of the Pirivena ; he too did not possess it on his own but for
the Sabha in his capacity as Principal of the Pirivena and trustee
of the Sabha.

The legal position with regard to land B is that Mabotuwana
Siddhartha was the constructive trustee for the Vidyadhara Sabha.
After the legal heirs of Mabotuwana Siddhartha took possession of
the property they too would be deemed in law to be constructive
trustees for the Society. With regard to land B Sri Sumangala, at
least from the death of Siddhartha, and after Sri Sumangala Gnanes-
wara were constructive trustees for the Society. Section 96 Trusts
Ordinance.

He cites section 113 of the Trusts Ordinance. Referring to
section 113, Mr. Ameresekera contends that it applies to all kinds of
trusts and not only to constructive trusts as Mr. Nadarajah sub-
mitted. From the very language of section 113 it is obvious that it
applies to express trusts because it speaks of ‘‘the instrument of
truss . )

At this stage Mr. Wikramanayake, who appears with Mr. Nada-
rajah for the 1st defendant, says that Mr. Nadrajah’s argument was
that section 113 did not apply to public trusts but only to private
trusts.

Meeting this point Mr. Ameresekera contends that from the
section it would appear to apply to all trusts whether private or
public because the language is wide enough to apply to all trusts.

Section 113 (2) deals with only a particular case and is confined
to charitable trusts and trusts of private or public associations.

He cites :—

20 N.L.R. 359 —at bottom of 364 and 365.
23 N.L.R., page 261.

27 N.L.R., page 15, page 21.

6 Ceylon Weekly Reporter, page 209.
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No. 8 Mr. Ameresekera says that on the plaint it would appear that
Proceedings the plaintiff’s case against the Ist defendant is that the 1st defendant
District Court 18 a trespasser having no title to lots A and B. 1st defendant in
Tila— para 17 of his answer claims to be the lawful Viharadhipathi of the
temple and is in possession of the land and premises described in
the schedule to the plaint. Plaintiff is undoubtedly de facto trustee
of the premises. He submits that a de facto trustee can maintain

the action without a vesting order.

He cites :—

40 N.L.R. 562. 10
15 Law Recorder 222,
45 N.L.R. 227, at 221.

5 N.L.R. 270 (cites with approval by the Privy Council in
14 N.L.R. 317).

He says 34 N.L.R. 359, cited by Mr. Nadarajah does not apply.
He cites :—

24 Ceylon Law Weekly 55.

Plaintiff further claims to have acquired a title for the Society
by prescription—37 N.L.R. 19.

(Sgd.) 8. C. SWAN, 20
A.D.J.
(Interval)

7.11.1944.
(After Interval)

Mr. Ameresekera continues his address.
He cites 42 N.L.R. 54.

Section 75 applies only to a case where the office of trustee becomes
vacant. When a new trustee is appointed there must be a formal
writing in order to vest the property.

Mr. E. B. Wikramanayake addresses me :— 30

He suggests that the question of law can only be decided on the
pleadings and issues framed. Whether the averments in the plaint
are true or not is a matter to be decided after evidence is led. In
paragraph 3 of the plaint the plaintiff alleges that the right of
appointment of a Principal was with the Society. Specific issues
have been framed and it is a matter of controversy which the Court
will have to decide after hearing evidence. The plaintiff alleges that
he was properly appointed by the Sabha —that may be right or



86

that may be wrong, but for the purposes of the preliminary issues No. 8
the Court will have to go on the footing that the Sabha had the right Proceedings

to appoint and the plaintiff had been rightly appointed. Issue 19, District Court
Mr. Wikramanayake submits, necessarily involves a question of ot
fact, viz. whether this temple is subject to the Buddhist Temporalities
Ordinance. The two ordinances are mutually exclusive and we must
apply the one or the other. The plaintifi’s case is that this is a Piri-
vena. First defendant maintains it is a temple. So one of the
questions which the Court will have to decide is whether it is a temple

10 within the meaning of the Buddhist Temporalities Ordinance. If
section 109 applies, section 113 goes out ; sections 75 to 77 also go out.
If this is governed by the Buddhist Temporalities Ordinance, the
Trust Ordinance does not apply. If this is exempted from the
operation of the Ordinance, there are further questions of fact to be
decided. Is the plaintift the controlling vihara-adhipathi? He is
defined as the chief Bhikkhu of the temple. If he is the chief Bhikkhu,
and if this temple is exempted from the operation of the Ordinance,
and if this is a temple, then plaintiff is entitled to maintain this action.

Mr. Wikramanayake submits that neither section 112 nor 113

20 (2) and (3) have any relevancy to this matter. It is necessary to
decide this case on the averments in the plaint. The plaintiff has
come to Court claiming to be the trustee. Whether he is a trustee
or not is an entirely difterent matter. Focr the purpose of this matter
the Court must presume he has a trust. If he is trustee, then clearly
he has legal title. If he has legal title then clearly there is no necessity
of a vesting order under section 112. Under section 112 there are 2
cases in which the Court can make a vesting order : (1) Where there
is uncertainly as to the person in whom legal title is vested ; (2) where

a trustee or a person in whom title to trust property is vested is re-
30 quired to convey the property and the trustee refuses. He submits
that on the averments in the plaint there is no uncertainty whatsoever
as to the person in whom legal title is vested. Plaintiff says it is
vested in him —he may be wrong. As to whether he is wrong or not
is for the Court to decide. As far as the pleadings go, plaintiff comes
to Court as the person in whom legal title is vested. A vesting order
under section 112 can be obtained only where action is brought under
sections 101 and 102. That is to say, in cases of charitable trust or
religious trust. In no other case can the Court make order. It is
not open for anybody to come independent of sections 101 and 102
40 and ask the Court to make an order. He refers to the case reported
in 34 N.L.R. A person cannot come into Court unless the title is in
him. If it is not in him he must get it by some means or other and
the only means is by a vesting order. In the case reported in 12 Law
Weekly, page 9, a person came into Court asking for a vesting order
and nothing else. Under sections 101 and 102 there is a certain
legal procedure set out. The plaintiff in that case was refused a
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No. 8 vesting order by the Supreme Court as the procedure indicated in
Proceodings those sections had not been adopted. In this case no vesting order
District Cowrt ~ under secticn 101 is necessary, firstly as there is ro uncertainty in
Tl whom legal title is vested ; plaintiff says it is in him ; the Court has

to decide whether it is a fact or not; secondly, this does not come
under sections 101 or 102.

Section 113(1) is relevant to this case. Sub-sections (1) and (2)
of section 113 are entirely two different cases. Sub-section (1) is
not confined to constructive trusts; the words used are * any instru-
ment of trust . There is no reason why it should be given a restricted 10
meaning. Sub-section (1) is based, where there is an express or
constructive trust, the trustee is the person holding a public or private
office ; in that event he is followed by his successors in office. In
this case, once a person is appointed Principal, ipso facto by reason
of the deed he becomes trustee.

Sub-section (2) deals with a different case —where by virtue of
the instrument of trust a trustee has got to be appointed in particular
manner. This property was vested in Sri Sumangala as trustee.
When he died his successor should be appointed by the Sabha, i.e. the
Sabha should appoint a Principal as trustee, and in that case a formal 20
writing is unnecessary.

He refers me to paragraph 9 of the plaint.

If this is governed by the Buddhist Temporalities Ordinance,
still it is a question of fact. Under Section 4 the management of the
property belonging to the temple not exempted from the operation
of sub-section (1) shall be vested in a person duly appointed trustee.
If the plaintiff is the Principal and this is a temple exempted from
the operation, then he can maintain this action.

Mr. Nadarajah in reply.

He refers to section 113. In the case of a trustee holdig or acting 30
in any public office, the holder of the office at the time being is the
trustee. He contrasts the case of a person holding such office with
the case where the author of a trust purports to create an office.
In this case the property was conveyed to Sri Sumangala described
as Principal or to his successors-in-office as will be appointed by the
Vidyadhara Sabha. In the case of a Principal of a Pirivena there
is no continuity of office. In this case the property was conveyed
to Sumangala who had been elected Principal of the Pirivena by the
creators ot the trust themselves. The future trustees were to succeed
as Principals appointed by the same body. That is entirely different 40
from the case of a person holding or acting in office in any private or
public institution. The beneficiaries of the trust are themselves
parties to the deed by which the property was conveyed to Sri Suman-
gala and his successors. The grantor himself is one of the members
of the Sabha. The grantor plainly states that he is conveying the
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premises to Sri Sumangala and to those Principals succeeding him No. 8
as will have to be appointed by the Sabha. Deed P2 does not give lf)’;;’(f::‘tl}‘ggs
the mode of appointment ; it does not say whether the appointment pistrict Court

should be by nomination, selection or election. He submits that if g,:;”‘;m
there is a conflict between sub-sections (1) and (2) of section 113, it is
sub-section (2) that applies.
(Mr. Nadarajah states that wherever he has referred to a notarial
writing, he meant to say a memorandum in writing as contemplated
in sub-section (3) of section 113.)
10 Under sections 75 and 76 too what is required is an instrument
in writing notarially executed. He cites 8 N.L.R. 97.
(Further hearing on 9.11.44.)
(Sgd.) S. . SWAN,
A.DJ.
No. 9 No. 9
. . e Proceedings
Proceedings before the Distriet Court before the
91144: E))l]sltr;it ourt,

Appearances as before

Mr. Wikramanayake continues the address, Mr. Nadarajah
20 not being able to be present.

At the time the 8 N.L.R. case was decided the Ordinance in opera-
tion was Ordinance 7 of 1871. That Ordinance provided that where
a successor-in-office was to follow a de facto trustee the District Court
could appoint a successor. There was a conflict of opinion as to
whether the section applied to a charitable trust, but in view of the
trend of authority that a successor-in-office did not automatically
become a trustee, the amending Ordinance of 1915 was passed. That
was while the present Ordinance was in contemplation.

Mr. Ameresekera objects to any reference being made to the
30 reasons and objects of the Ordinance. He says they are irrelevant.

Mr. Wikramanayake cites 21 N.L.R. 294. He refers me to the
remarks of Bertram, C.J., in 21 N.L.R.

Before ruling whether the objects and reasons of this Ordinance
are relevant I shall hear Mr. Ameresekera. He cites: Law Times
Reports, January to June, 1935, page 26 (at page 31): 1892, Appeal
Cases, page 498 ; 1914 Appeal Cases, page 877.

Mr. E. B. Wikramanayake takes a similar objection. When
there is an apparent inconsistency in the sections of an Ordinance the
Court may look at the objects and reasons in order to clear the doubt.

40 In this particular case there is no argument advanced by anybody
that there is any inconsistency between sections 113(1) and 113(2).
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No. 9 ORDER
Proceedings
before the . . . .
sl))ilsfxiit_Court 1 do not see how my listening to the objects and reasons of this
Continued Ordinance of 1915 amending the earlier ordinance of 1871 will affect

the issue in this case. It is only of historical interest. I wish how-
ever to make it quite clear that the object and reasons of the Ordinance
of 1915 will not have any influsnce on my interpreting sections 113(1)
and 113(2).

Mr. Wikramanayake cites : Cardinal Rules of interpretation 324.

At this stage the parties agree to accept as the correct translation
of deed 1259 the translation which is now submitted by Muhandiram 41¢
W. E. Perera, Chief Interpreter of this Court. The translation is
marked P2A.

Mr. Wikramanayake contends that if the Principal of the
Pirivena was appointed independently of the instrument of trust
then section 113 would apply. In such a case neither the trustee
nor the cestin que trust had any say in the appointment. But where
either the ontgoing trustee or the cestin que trust or the author of
the trust had anything to do with the appointment 113(1) would not
apply ; it would be section 113(2).

As regards the right of the plaintiff to sue as a de facto trustee - 20
the 14 N.L.R. case was a possessory suit that any person in possession
and claiming title was in a position to maintain. In the 20 N.L.R. case
the Supreme Court held that there was no trust at all created.

With regard to the suggestion that issue 19 invclves the trial
of an issue of fact he submits that from the manner in which the plaint
was drafted it was impossible to say whether the plaintiff was claiming
the right to control thess premises as the incumbent of the temple
or the principal of the pirivena. That is why the issue was so framed ;
but for the argument of the issue of law, in view of the fact that the
plaintiff himself does not seek to establish a claim under the Buddhist 30
Temporalities Ordinance, the Court has only to consider whether the
plaintiff has been validly appointed under the Ordinance. Beale :
Interpretation of Statutes page 480.
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He says that sections 113(1) and 113(2) are not repugnant.
Assuming that they are repugnant the latter must prevail. He
however says there is no repugnancy. It is section 113(2) that
applies to this case.

Mr. Amarasekera addresses in reply.
(Interval)

Mr. Amarasekera continues his address.

P1, P2 and P2A tendered without a list.

Order on 13.11.

(Sgd.) S. C. SWAN,
A.D.J.
13.11.
Order not ready.
Stand Out. 20.11.
(Intld.y S. C. 8.,
A.D.J.
No. 10
Judgment of the District Court
D.C. 2882/L.
JUDGMENT

The plaintiff has instituted this action against the 1st defendant
to be declared entitled as trustees for the 2nd to 14th defendants,
to the lands and premises described in Schedules A and B to the plaint,
now forming one property as described in Schedule C. The plaintiff
has asked for a writ of ejectment against the 1st defendant alleging
that the 1st defendant has no right to remaio on the premises.

The 1st defendant filed answer claiming that the property in
question was Sanghika property and that he was entitled as the con-
trolling Vihare-adhipathi of the Maligakande Temple to the possession

30 and control thereof. The 6th defendant appeared in person; he

40

did not file answer. The 2nd to 5th and 7th to 14th defendants filed
an answer more or less on the same lines as the plaint.

Several issues were framed at the trial, and I was invited by Adv.
Nadarajah who appeared for the lst defendant to try in limine
issues 19, 20 and 21 as they were legal issues and if I held in favour
of the 1st defendant on these issues there would be no need to go into
evidence regarding the merits of the case. I ultimately decided to
try these issues as preliminary issues. They are:—

(19) Was the plaintiff appointed lawful trustee according to
the requirements of the Trusts Ordinance of 1918 and /or
the Buddhist Temporalities Ordinance ?

No. ¢

Proceedings
hefore the
District Court
9.11.44—
Continued

No. 10

Judgment of
the District
Court
20.11.44
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No. 10 (20) Is the plaintiff vested with the properties set out in
et o Schedules A and B ?
Sourt (21) If issues 19 and 20 or either of them are answered against

the plaintiff, can the plaintiff maintain this action ?

It was agreed that for the purpose of deciding these issues the
Court should look into the allegations in the plaint irrespective of
the position taken by the 1lst defendant in his answer. I should say
at once that in considering the legal point taken by Mr. Nadarajah
we must omit the latter half of issue 19, viz., whether the plaintiff
has been duly appointed trustee in accordance with the Buddhist 10
Temporalities Ordinance. I was given to understand that the issue
was framed as it stands because learned counsel for the 1st defendant
was not certain what exact position the plaintiff would take, but as
the addresses developed it became quite clear that the plaintiff
was not basing any claim under the Buddhist Temporalities Ordinance.
If anybody is claiming such rights, it is the 1st defendant, and it will
be impossible to say whether or not the Buddhist Temporalities
Ordinance has any application in this case until evidence is led and
the matter fully investigated. Therefore, for the purpose of deciding
the preliminary matter, I shall confine issue 19 to the consideration 20
whether the plaintift has been duly appointed lawful trustee according
to the requirements of the Trusts Ordinance of 1918. Issues 20 and
21 will also be considered from this point of view alone, without any
reference to the Buddhist Temporalities Ordinance.

According to the plaint, certain pious Buddhist gentlemen on
the 6th day of December, 1873, formed themselves into an association
called the Vldya,dhara Sabha., the chief object of which was to obtain
some land in Colombo in order to establish a Pirivena for the purpose
of teaching Buddhism. For the sake of brevity, I shall hereinafter
refer to this association as the Society. 30

Paragraph 3 of the plaint sets out that the membership of the
Society should be limited to 13 ; that an educated and pious monk
be placed in charge of the Pirivena by the Society; that the right of
appointment of the Principal and the teachers should be with the
said Society.

Paragraph 4 of the plaint sets out that the mode of appointment
of future members of the Society was duly agreed upon and was
prescribed by the rules of the Society.

The plaint thereafter sets out that the said 13 gentlemen entered
into deed No. 925 dated 6.12.1873 (P1) for the better manifestation 40
of the said rules and purposes.

The members of the Society thereafter collected a sum of money
and constructed a building on a certain land belonging to one of the
members, viz., Lansege Andris Perera Appuhamy, and established
thereon about the year 1873 a college called or known as the Vidyodaya

Continued
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Pirivena, and appointed as the first Principal the Ven. Hikkaduwe No. 10
Sri Sumangala Nayake Thero. The plaint alleges that the said Judgment of
reverend priest duly accepted the appointment and entered on his Court

duties as Principal of the said Pirivena about the year 1873. 2014

The plaint continues that in March, 1876, it was agreed between
Lansege Andris Perera Appuhamy and the remaining members of the
Society and the Ven. Hikkaduwe Sri Sumangala that Lansege Andris
Perera Appuhamy should convey the land and premises on which the
Pirivena had been built and established to the Ven. Hikkaduwe Sri

10 Sumangala Nayake Thero and to his successors in the office of Principal
of the said Pirivena that may be appointed by the members of the
Society subject to the protection and control of the members of the
Society.

In pursuance of this agreement Lansege Andris Perera, with the
consent, of the other members of the Society, by Deed No. 1259 dated
9.3.1876 (P2) conveyed the said land and premises with the buildings
thereon to the Ven. Hikkaduwe Sri Sumangala. I shall now quote
verbatim from the deed : ‘“ And in consideration of the sum of Rupees
Two thousand and Seventy paid by the parties of the second part to

20 the said Lansege Andris Perera . . . the said party of the first part
(Lansege Andris Perera) with the approval of the parties of the second
part does hereby give and assign and has given and assigned to the
said Ven. Sumangala Nayake Thero, Principal of the Vidyodaya
Pirivena, and on his demise the Principal appointed to the Pirivena
by the parties of the second part and on their death by the gentlemen
who join the said Sabha as and by way of dedication absolute and
irrevocable and as Sanghika property ’ the premises described in
Schedule A to the plaint.

We now come to the property described in Schedule B to the
30 plaint. The plaint sets out that one Simon Perera Dharmaguna-
wardena was the original owner and that on the 4th day of April,
1884, the members of the Society arranged with him to obtain the
said portion of land for the Pirivena and get a transfer thereof in
favour of Rev. Mabotuwana Siddhartha Thero, and the premises
were accordingly conveyed to the said reverend priest by deed 2134
(P3). This deed makes no reference to successors in office, and ordi-
narily the legal title would be vested in the heirs and successors of
Rev. Mabotuwana Siddhartha Thero; but the plaint proceeds on the
footing that Rev. Mabotuwana Siddhartha Thero held that property
40 in trust for the Society. In order to decide the issues of law I shall
take it for granted that after the execution of deed P3 the premises
described in Schedule B to the plaint were possessed as part and parcel
of the Pirivena, and that the Ven. Hikkaduwe Sri Sumangala Thero
as Principal of the Pirivena and his successors in office possessed both
premises as one lot in trust for the members of the Socisty.



92

No. 10 1t is not necessary to consider the truth of the allegations in
'gl‘lf%’l?;’;itcgf " paragraph 16 of the plaint. That is a matter in dispute between the
Court parties. The plaintiff’s case is that the temple is appurtenant to the
?;'?;étlz::e; Pirivena ; the 1st defendant’s case is just the reverse, viz., that the

Pirivena is appurtenant to the temple. In order to decide the issue
of law I shall take it for granted that the entire property was the pro-
perty of the Pirivena and the person entitled to be trustee was the
Principal of the Pirivena and that the incumbent of the temple as such
had nothing whatsoever to do with this trust.

The plaint does not say when Rev. Mabotuwana Siddhartha Thero 10
died, but it was stated at the argument that he departed this life in
1909 ; the date of his death is immaterial. The plaint continues that
Sri Sumangala officiated as Principal till his death in 1911, and that
on his death the Society appointed the Ven. Mahagoda Nanissara
Nayake Thero as Principal of the Pirivena and that he officiated as
such till his death in 1922 ; thereupon the Society appointed the
Ven. Kahave Ratanasara Nayake Thero as Principal of the Pirivena
and that he officiated as such till 1936 when the Society appointed the
plaintiff as the Principal. The plaint alleges that the plaintiff as
Principal entered on his duties and is still officiating as Principal. 20

Paragraph 21 of the plaint is to the effect that the principals of
the Pirivena have been in possession, for over the prescriptive period,
of the premises in question.

Paragraph 22 sets out that the plaintiff holds the said lands as
trustee for the members of the Society.

The question to decide is whether the plaintift has a status in law
to maintain this action. Advocate Nadarajah submits that section
113(2) of the Trusts Ordinance applies and that the plaintiff cannot
claim that the trust property vested in him as trustee unless his
appointment had been made in the manner prescribed by sub- 30
section (3).

Sub-sections (2) and (3) of section 113 read as follows : —

(13

(2) Where, whether before or after the commencement of
this Ordinance, in the case of any charitable trust, or in the case
of any trust for the purpose of any public or private association
(not being an association for the purpose of gain), a method for
the appointment of new trustees is prescribed in the instrument
of trust (other than nomination in the manner referred to in
paragraph (@) of section 75), or by any rule in force, or in the
absence of any such prescribed method is established by custom, 40
then upon any new trustee being appoivnted in accordance with
such prescribed or customary method, and upon the execution
of the memorandum referred to in the next succeeding sub-
section, the trust property shall become vested without any



Y3

conveyance, vesting order, or other assurance in such new trustee o No. 10f
. . . . . u ent o
and the old continuing trustees jointly, or if there are no old the District

continuing trustees, in such new trustee wholly. Sourt 4

Continued
“(3) Every appointment under the last preceding sub-
section shall be made to appear by a memorandum under the
hand of the person presiding at the meeting, or other proceeding
at which the appointment was made, and attested by two other
persons present at the said meeting or proceeding. Every such
memorandum shall be notarially executed.”

10 Messrs. Ameresekera and E. B. Wikramanayake on the other
hand contend that no such appointment was necessary; that the plain-
tiff is a de facto trustee; that there is no need for him to be armed
with a vesting order under section 112 to give him a locus standi in
judicio. They further contend that if any section of the Trusts
Ordinance is applicable, it is section 113(1). During the course of
the argument I became more and more convinced that the applicable
section was 113(2).

Section 113(1) seems to me to apply in the case of a person
holding a public office or a person holding a private office with the
90 appointment of whose successor neither the creator of the trust nor
the beneficiaries nor the previous trustee has any concern or part.
It is quite easy to think of the successor of a person holding a public
office; even a person temporarily discharging such office would be
clothed with the rights of the trustee. The idea is a continuity of
the office. Even in private institutions, bodies, corporations, associa-
tions or communities we can think of something parallel, where the
appointment to the office has nothing to do with the parties to the
trust. In this particular case the original trustee was Sri Sumangala.
He was to be followed by his successors in office, not successors
30 appointed in the ordinary course by some third party or parties; but
successors to be elected or nominated by the members of the Society
themselves.

Mr. Ameresekera tried to make a point of the fact that the Society
was not concerned with the appointment of the trustee; what they
were concerned with was the appointment of a Principal; and that,
therefore, the successor to the outgoing Principal automatically
became trustee. I think he was trying to make a distinction without
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No. 10 any difference. The plaint makes it quite clear that the new Principal
Judgment of who automatically became trustee was to be elected by the Society,
AT and in these circumstances I think that section 113(2) is undoubtedly
Continued applicable. In this case we may take the instrument of trust to be

deed No. 1259, and for the manner of appointment we will have to
look into that deed as well as into deed No. 925 which it recites. It
would be naturally presumed that there being 13 members and no
particular majority being required for the election of the Principal,
the ordinary rule would apply, viz. thz choice would be with the
majority of the members present at the particular meeting. In this 10
case there is no allegation in the plaint that the plaintiff was elected
trustee in the manner set out in deeds 1259 and 925. But assuming
that he was so elected, sub-section (3) makes it necessary that his
appointment should have been by a memorandum under the hand
of the person presiding at the meeting or the proceedings at which the
appointment was made, and attested by two other members present
at the'said meeting or proceeding. It also makes it necessary that
such a memorandum should be notarially executed. It is conceded
in this case that there is no such memorandum. Now, sub-section (2)
praovides that *“ upon any new trustee being appointed in accordance 20
with such prescribed or customary method, and upon the execution
of the memorandum referred to in the next succeeding sub-section, the
trust property shall become vested without any conveyance, vesting
order, or other assurance”. My interpretation of this section is that
the memorandum in writing notarially executed is a sine qua non
without which the trust property does not become vested in the newly
appointed trustee and without which he cannot claim a locus standi
in judicio.

This is the independent conclusion to which I came on the plain
reading of section 113, sub-sections (1) (2) and (3). But Advocate 30
E. G. Wikramanayake, who appeared with Advocate Nadarajah and
who continued the address on the last day of the argument, gave me
the history of section 113. The provisions of this section were first
introduced by the Ordinance of 1915 which was enacted to amend
the pfoperty and Trustees Ordinance, 1871. The objects and reasons
of the amendment are set out in the Gazette of 26th February, 1915.
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At that time the present Ordinance in force was in contemplation.

"The objects and reasons of the present Ordinance will be found in the

Gazette of 25th August, 1916. There we find it set out that * the
first part of section 113 re-enacts Ordinance 9 of 1915 which was
recently passed as a special enactment’. It is also stated that * the
second part of this section should prove of some use to religious
societies which have property vested in trustees. Such societies
seldom take the trouble to see to the execution of the necessary con-
veyance on a change of trustees. It is generalized and modelled upon

10 the Indian Religious Societies Act of 1880.” Now, the schedule to

the Indian Religious Societies Act gives the manner in which new
trustees chosen at a meeting or other proceedings are appointed. The
only difference between the requirements of that Ordinance and ours
seems to be that in Ceylon a notarial attestation is an additional
requisite.

In my opinion section 113, sub-sections (2) and (3) apply, and I
therefore must answer the preliminary issues against the plaintiff.
I hold that the plaintiff has no status to maintain this action as trustee
of this Pirivena inasmuch as he has not been duly appointed in the

20 manner set out in section 113 (2) and (3) of the Trusts Ordinance.

30

The plaintiff’s action is dismissed with costs pavable to the 1st defend-
ant. The 2nd to 14th defendant’s are dismissed from the case without
costs.

(Sgd.) S. C. SWAN,
A.D.J.

20.11.1944.
Judgment delivered in open Court in the presence of : —
Mr. D. R. de S. Abhayanayake, proctor for plaintiff.
Mr. Jayewardene, proctor for 1st defendant.

Mr. D. E. Weerasooria, proctor for 2nd to 5th and 7th to 14th
defendants.

(Sgd.) S. C. SWAN,
A.DJ.

No. 10

Judgment of
the District
Court
20.11.44—
Continued
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No. 11
Petition of Appeal to the Supreme Court

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

D.C. No. 2882 /Land.

Ven. Baddegama Piyaratana Nayake Thero as Principal of
the  Vidyodaya Pirivena ’, Maligakande in Colombo
it cene e aneee e een s L Platntiff- Appellant

S.C. No. 215(F) vS.

1945 1. Ven. Vagisvarachariya Morontuduwe Sri Nanes-
wara Dhammananda Nayake Thero of Vid- 10
yodaya Pirivena, Maligakande in Colombo,
1st defendant-respondent.

2. The Hon. Mr. Don Stephen Senanayake, M.S.C.,
of “Woodlands”’, Kanatta Road in Colombo.

3. The Hon. Christopher William Wijeykoon Kan-
nangara, M.S.C., of “ Crauford ”, 29, Alfred
Place, Kollupitiya in Colombo.

4. Mr. Jacob Moonesinghe, Proctor, of “Winton ",
Dickman Road in Colombo.

5. Mr. Henry Woodward Amarasuriya, M.S.C., of 20
No. 9, Gower Street in Colombo.

6. Mr. Willorage Henry William Perera, Proctor,
of ““ Vijitha, No. 335, Timbirigasyaya Road
in Colombo.

7. Dr. Gunapala Piyasena Malalasekera of ‘‘ Sama-
nala”, 16, Longden Terrace in Colombo.

8. Mr. D. L. F. Pedris of ¢ Pedris Villa”, Alfred
Place, Kollupitiya in Colombo.

9. Mr. Rajah alias Rajasinghe Hewavitarne,
M.S.C., of “ Nimalka’, Kollupitiya in30
Colombo.

10. Mr. Wimala Dharma Hewavitarne of * Sri
Nagar ”’, Kollupitiya in Colowmbo.

11. Mr. B. R. Dias of “Kenilworth’’, Dematagoda
Road, Colombo.

-12. Mudaliyar Egodage Alfred Abayasekara of Kara-
gampitiya Road, Dehiwela.

13. Mudaliyar Piyadasa Dharmasiri Abeywardene

Ratnatunga of ‘ Sagala™, Chapel Lane,
Wellawatte in Colombo. |40
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14. Dr. D. B. Perera of No. 40, High Level Road,
Nugegoda.

(2nd to 14th defendants as members of the Vidya-

dhara Sabha of the Vidyodaya Pirivena, Maliga-

kanda in Colombo) ........... ... ... . .t

............ 2nd to 14th Defendants- Respondents.

To The Honourable the Chief Justice and the other Judges of

the Honourable the Supreme Court of the Island of Ceylon.

On this 30th day of November, 1944.

10 The petition of appeal of the plaintiff-appellant abovenamed
appearing by his proctor, D. Richard de Silva Abhayanayake, states

as follows : —
1. The plaintifi-appellant instituted the above styled action
No. 2882/L in the District Court of Colombo asking that he be
declared entitled as trustee for the 2nd to 14th defendants to the lands
and premises described in Schedules A and B to the plaint now forming
one property as described in Schedule C and asking that the Ist
defendant be ejected therefrom.
2. The lst defendant-respondent filed answer denying that the
20 plaintiff and 2nd to 14th defendants had any right and stating that
the said lands were appurtenant to the Maligakande Temple and
claiming a right to possession thereof as the controlling Viharadhipathy.
He also stated that the plaintiff could not have and maintain this
action without being appointed trustee as required by law.

3. At the trial the following issues of law raised by the 1st
defendant were tried first at the instance of the 1st defendant. The
plaintiff and the other defendants requested the Court to proceed to
trial on all the issues.

(19) Was plaintiff lawfully appointed trustee according to the
requirements of the Trust Ordinance of 1918 and/or
the Buddhist Temporalities Ordinance ?

(20) Is the plaintiff vested with the properties set out in
Schedules A and B ?

(21) If issues 19 and 20 or either of thom are answered against
the plaintift, can the plaintiff maintain this action?

4. After argument the learned District Judge held that the
instrument of trust deed No. 1259 of 31.3.1876 (P2) prescribed a
mode of appointment within the meaning of section 113 (2) of the
Trust Ordinance and did not declare or intend that the trustee should

40 be a person holding office in a private institution or body within the
meaning of section 113 (1) as the plaintiff contended. As mno
memorandum of appointment notarially executed had been made as
required by section 113 (2) and (3) he dismissed plaintiff’s action with

costs.

30

1251—H
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Petition of
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30.11.44—
Clontinued
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No. 11 5. Being aggrieved by the said order the plaintiff-appellant
o he  appeals therefrom to Your Lordships’ Court on the following among

Supreme Court  other grounds which may be urged by Counsel at the hearing of the

Continued appeal : —

(#) The said judgment is contrary to law and the weight of evi-
dence.

(b) The learned District Judge holds that the operation of section
113 (1) is limited to persons holding public office and in private insti-
tutions and communities to cases where the appointment to the office
has nothing to do with the parties to the trust. It is submitted that 10
such limitation is arbitrary and unwarranted and entirely contrary to
the provisions of the sub-section.

(c) The learned District Judge has rejected the contention of the
plaintiff that the society was not concerned with the appointment of
the trustee but with the appointment of a Principal who thereupon in
terms of the instrument of trust became trustee by operation of law
as making a distinction without a difference. It is submitted that
it makes just that difference which brings the matter within the scope
of section 113 (1).

The learned District Judge has failed to appreciate the fact that 20
the Principal of the Vidyodaya Pirivena becomes trustee by virtue
of the instrument of trust and that it is not open to the Society to
appoint a trustee. For example, if they appointed one person trustee
and another Principal the former appointment will be void.

(d) It is submitted that the learned District Judge is in error in
drawing a sharp distinction between cases in which sub-sections 1 and
2 of section 113 apply. Both sub-sections are designed to vest
property in a succeeding trustee without all the formalities required
in other cases. Sub-section 2 after setting out the circumstances in
which a prescribed or customary method may be followed says that if 30
such method is followed and a memorandum of appointment executed
then the propety will vest. It does not say that in these circum-
stances, such method of appointment shall be followed and that only
if such method is followed will the property vest. It is submitted
that if the method of appointment prescribed in any particular case
is such as to attract the provisions of sub-section (1) that sub-section
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too would apply. It is submitted the learned District Judge was there- , t'tl'%. lf]
- . - 101
fore wrong in not going on to examine whether sub-section (1) also A;pe;)fl b0 the

Supreme Court

did not apply after he had decided that sub-section (2) applied. S011

(e) It is submitted that the reason underlined the requirement of Continued

a notarially executed memorandum of appointment undersub-
section (2) while none is required under sub-section (1) is that where the
instrument of trust provides that the trustee is to be a person dis-
charging an office either public or in a private institution, the trustee
at any time is sufficiently designated and easily ascertained by any

10 one who has referred to the instrument of trust; where, however
power of appointment is given reference to the instrument of trust
gives no clue to the person appointed trustee at any point of time and
so the appointment is required to be notarially executed and the
dutyis cast upon the notary to forward a copy to the Registrar-General
to be entered on a special Register of Trustees.

(f) Judged from this standpoint the only possible requirement
would be that the holder of the office could at any particulr point of
time be easily known. It is submitted that the Principal of the
Vidyodaya Pirivena, which is a Pirivena of international fame, is a

20 person. who would not at any time be unknown. It is further sub-
mitted that whether the appointment to the post of Principal is to
be made by parties to the instrument of trust or not is, on the above
reasoning, irrelevant.

(9) In any event the instrument of trust does not stipulate that
the Principal should be appointed by the Sabha but merely refers to
the fact that under the rules governing the Pirivena the Principal
should be appointed by the Sabha. In other words, it is submitted
that the.reference to the appointment is merely by way of description.

Wherefore the plaintiff-appellant prays : —

30 (i) that Your Lordships’ Court be pleased to set aside the
order of the learned Judge and send the case back for
trial in due course on all the issues raised.

(ii) for costs; and
(iii) for such other and further relief as to Your Lordships’
Court may seem meet.

(Sgd.) D. R. de. S. ABHAYANAYAKE,
Proctor for Plaintiff- Appellant.
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No. 12
Judgment of the Supreme Court

S.C. 215/D.C.(F.) Colombo, 2882 L.
Present : Keuneman, 8.P.J. and Jayatileke, J.

R. L. Pereira,. K.C. and L. A. Rajapakse, K.C., with G.
Samarawickrema and Dharmakirti Peiris for the Plaintiff-
Appellant.

N. Nadarajah, K.C., with H. W. Jayawardene for lst
Defendant-Respondent.

E. B. Wikramanayake for other Defendants-Respondents, 10
(Except the 6th).

Argued : 23rd October, 1946 : Decided : 25th October, 1946.

KEUNEMAN, S.P.J.

In this case a large number of issues were framed but, at the
suggestion of counsel for the 1st defendant, issues 19, 20 and 21 were
tried as preliminary matters.

The issues in question are as follows : —

19. Was the plaintiff appointed lawful trustee according to
the requirem=nts of the Trust Ordinance of 1918 ?

20. Is the plaintiff vested with the properties in Schedules 20
A and B?

21. 1If issues 19 and 20 or either of them are answered against
the plaintiff, can plaintiff maintain this action ?

It was agreed that these three issues should be tried * on the
assumption but without conceding the truth of the. allegations in
the plaint .

The District Judge decided these issues against the plaintiff
and dismissed his action with costs payable to the 1st defendant.

In his plaint the plaintiff alleged that thirteen persons on or
about the 6th December, 1873, formed themselves into an association 30
called Vidyadhara Sabha. The chief object of the Sabha was to
obtain a portion of land in Colombo and to establish a Pirivena thereon
for the purpose of teaching Buddhism. Certain agreements by the
said persons were then set out, including the agreement that the right
of appointment of the Principal and teachers of the said Pirivena
should be with the Sabha. The mode of appointment of future
members was to be prescribed by the Sabha, the membership being
restricted to thirteen persons. Provisions was also made for the filling
of vacancies among the thirteen persons by reasons of their death.
I may add that the agreement in question was embodied in document
P1—No. 925 of the 6th December, 1873.
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The Sabha collected money and constructed a building for the No. 12
Pirivena, and established the Vidyodaya Pirivena, and about 1873 ‘gﬁ‘géﬁ‘gggf

appointed the Venerable Hikkaduw= Sri Sumangala Nayaka Thero court
as the Principal. 25.10.46—

Continued
By deed No. 1259 dated 9th March, 1876 (P2A) one of the thirteen
persons, who was the owner of the premises on which the Pirivena
was built, in furtherance of the common object, transferred the premises
in Schedule A of the plaint to the Venerable Hikkaduwe Sri Sumangala
Nayaka Thero and to his successors in the office of Principal.

10 The actual deed took the form of a gift and assignment to the
priest I have mentioned and ‘‘ on his demise to the Principals appointed
to the Pirivena ”’ by the thirteen persons, ‘‘ and on their death by
the gentlemen ” who joined the Sabha. The gift was “ by way of
a dedication absolute and irrevocable and as Sanghika property .

The plaint further alleged that the Sabha made arrangements
to acquire the adjoining premises—described in Schedule B of the
plaint —for the Vidyodaya Pirivena, and that these premises were
transferred by deed No. 2134 dated 4th April, 1884 (P3). This
deed took the form of a plain transfer to the Rev. Mabotuwana Sid-

20 dharta Thero, but the plaint alleged that he beld the legal title in
trust for the members of the Sabha.

It was further alleged that certain buildings had been erected
on these premises. It was also stated that on the death of each
Principal his successor was appointed by the Sabha, the last Principal
appointed being the plaintiff.

The plaint finally alleged that the 1st defendant about December,
1941, wrongfully and unlawfully entered into occupation of a portion
of the premises.

The plaintiff prayed ¢nter alia for a declaration that he held the

30 premises in question in trust for and as trustee of the 2nd to the 14th

defendants as members of the Sabha, and for ejectment of the 1st
defendant from the premises.

The argument addressed to the District Judge and in appeal
by the 1st defendant was that the plaintiff had not been duly appointed
trustee within the terms of section 113 of the Trust Ordinance (Cap.
72). It was contended that the case did not fall within section 113(1) —
which runs as follows : —

‘“ Where, whether before or after the commencement of this
Ordinance, it is declared or intended in any instrument of trust that
40 the trustee shall be the person for the time being. . . .holding or acting
in any office or discharging any duty in any public or private insti-
tution. .......the title to the trust property shall devolve from time
to time upon the person fcr the time being holding or acting in any
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No. 12 such office, or discharging such duty, without any conveyance, vesting
Judgment of : :
the Supreme order, or other assurance otherwise necessary for vesting the property
Court in such person.
25.10.46— o
Continued Tt seems clear that the language used is wide enough to cover

the present case, at any rate as far as the premises in Schedule A are
concerned. The deed P2A grants the legal estate to the Venerable
Sumangala Nayake Thero, Principal of the said Pirivena, and on
his demise to the Principals appointed by the Sabha. On the plain
terms of the sub-section the legal title should devolve upon * the
person for the time being holding . . .that office ”” without the need 10
of any conveyance, vesting order or other assurance.

1t has been argued before us that this sub-section does not apply
where the appointment to the office is made by the author of the
trust or, as in this case, by the persons who are alleged in the plaint
to be the beneficiaries. No authority has been cited in support of
this contention, and we are unable to import such a meaning into the
sub-section. In our opinion Section 113(1) applies to the present
case, so far as the deed P2A is concerned. The deed P3 does not
raise the presznt point. The plaintiff no doubt will have to establish
his contention with regard to the land in schedule B. But that is a 20
matter of evidence, and the preliminary objection raised does not
apply to these premises.

The 1st defendant further argues that section 113(2) and (3) apply
to the present case, and contends that these sub-sections, if applicable,
exclude the operation of section 113(1). I have doubts whether
the last part of the argument is good, but I do not think it is necessary
to decide the point and shall merely determine the question whether
sub-sections (2) and (3) are applicable to this case.

The relevant portions of the sub-sections are as follows: —

113(2) —° Where, whether before or after the commencement 30
of this Ordinance, in the case of any charitable trust, or in the case
of any trust for the purpose of any public or private association
(not being an, association for the purpose of gain) a method for the
appointment of new trustees is prescribed in the instrument of trust . . .
or by any rule. inforce, or in the absence of any such prescribed method
is established by custom, then upon any new trustee being appointed
in accordance with such prescribed or customary method, and upon
the execution of a memorandum referred to in the next succeeding
sub-section, the trust property shall become vested without any con-
veyance, vesting order, or other assurance in such new trustee . . .”” 40

113(3)—° Every appointment under the last preceding sub-
section shall be made to appear by a memorandum under the hand of
the person presiding at the meeting or other proceeding at which the
appointment was made, and attested by two other persons present



103

No. 12

Judgment of
the Supreme
Court
25.10.46—
Continued

at the said meeting or proceeding. Every such memorandum shall
be notarially executed.”

It was argued in this case that a method for the appointment of
new trustees was prescribed in the instrument of trust, or in the
alternative was established by custom in this case. 1 do not agree
with this contention which is based upon a misconception. Nowhere
in the document P2A is there any mention of the appointment of trust-
ees. On the contrary the trustees are declared to be the Principals
appointed by the Sabha. There is no doubt reference to the method

10 of appointment of the Principals. But that is an entirely different
matter. The considerations which may influence the Sabha to
appoint a Principal are not necessarily the same as they would take
into account in appointing a trustee. Further, the reference to the
method of appointment of the Principals are at the most words of
description put in order to give greater clarity to the term * Principal ”’.
The method of appointment of the Principal is laid down in document
P1, and has only been referred to in document P2A to indicate the
kind of ‘ Principal ’ that is meant. I do not think the sub-sections
(2) and (3) apply to the present case. I may add that the document

20 P3 is not affected by the argument of the 1st defendant, for reasons
already mentioned.

Counsel for the lst defendant further argued that the prayer
of the plaint was incorrect, inasmuch as the members of the Sabha
are not the beneficiaries, and that the trust is in reality a charitable
trust. This may be a matter for investigation in the District Court
and may affect the decree which the plaintiff may obtain, but it has
no bearing on the present argument.

In the circumstances I hold that as regards the matters raised
under issues 19, 20 and 21 there is no bar to the maintenance of the
30 present action. 1 set aside the judgment of the District Judge and
send the case back for the determination of the other issues in the
case. The plaintiff will have the costs of appeal and of the inquiry
in the District Court from the 1st defendant.

(Sgd.) A. E. KEUNEMAN,
Senior Puisne Justice.

JAYATILEKE, J.
1 agree.

(Sgd.) E. G. P. JAYATILEKE,

LPuisne Justice.
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No. [3 NO. 13

Deeree of the

Supremo Court Decree of the Supreme Court

D.C. (Final) 215 1.
1945

GEORGE THE SIXTH, by the Grace of God, of Great
Britain, Ireland and the British Dominions beyond
the Seas, King, Defender of the Faith, Emperor
of India.

IN THE SUPREME COURT OF THE ISLAND OF
CEYLON 10

Venerable Baddegama Piyaratana Nayaka Thera as
Principal of the Vidyodaya Pirivena, Maligakanda in
Colombo .................... Plaintiff- Appellunt

against
I. Venerable Vagisvarachariya Morontuduwe Sri
Naneswara Dhammananda Nayaka Thera of
Vidyodaya Pirivena, Maligakanda in Colombo
..................... 1st Defendant- Respondent.

2. The Hon. Mr. D. 8. Senanayake and 12 others
............ 2nd to 14th Defendants- Respondents. 20

Action No. 2882/L.
(District Court of Colombo)

This cause coming on for hearing and determination on the 23rd
and 25th days of October, 1946, and on this day, upon an appeal
preferred by the plaintiff before the Hon. Mr. A. E. Keuneman, K.C.,
and the Hon. Mr. E. G. P. Jayatileke, K.C., Puisne Justices of this
Court, in the presence of Counsel for the appellant and respondents.

It is considered and adjudged that the Order entered in this
action by the District Court of Colombo and dated the 20th day of
November, 1944, be and the same is hereby set aside and the case is 30
sent back for the determination of the other issues in the case.

And it is further ordered and decreed that the 1st defendant-
respondent do pay to the plaintiff-appellant his taxed costs of the
inquiry in the said District Court and of this appeal.

Witness the Hon. Mr. Francis Joseph Soertsz, K.(., Acting
Chief Justice, at Colombo, the 25th day of October, in the year of
our Lord One Thousand Nine Hundred and Forty-Six and of Our
Reign the Tenth.

(Sgd.) N. NAVARATNAM,

Deputy Registrar, S.C. 40
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No. 14
Amended Plaint

IN THE DISTRICT COURT OF COLOMBO

Venerable Baddegama Piyaratana Nayaka Thera as

Nature : Land

10
(dead)

(dead)

20 (dead)

30

(dead)

40

|8

Principal of the * Vidyodaya Pirivena’”, Maliga-
kanda in Colombo.................. Plawntiff
vs.

Venerable Vagisvarachariya Morontuduwe Sri
Naneswara Dhammananda Nayaka Thera of
Vidyodaya Pirivena, Maligakanda in Colombo.

The Hon. Mr. Don Stephen Senanayake, M.S.C., of
“ Woodland 7, Kanatta Road in Colombo.

The Hon. Mr. Christopher William Wijekoon Kan-
nangara, M.S.C., of *‘ Cranford ”, 29, Alfred
Place, Kollupitiya in Colombo.

Mr. Jacob Moonesinghe, Proctor, of *“ Winton ”’,
Dickman Road in Colombo.

Mr. Henry Woodward Amarasooriya, M.S.C., of 9,
Gower Street in Colombo.

Mr. Willorage Henry William Perera, Proctor, of
“ Vijitha 7, 335, Timbirigasyaya Road in
Colombo.

Dr. Gunapala  Piyasena  Malalasekera  of
‘“ Samanala ”’, 16, Longden Terrace in Colombo.

Mr. D. L. F. Pedris of “ Pedris Villa ', Alfred
Place, Kollupitiya in Colombo.

Mr. Rajah alias Rajasinghe Hewavitarne, M.S.C.,
of ““ Nimalka ”, Kollupitiya in Colombo.

Mr. Wimala Dharma Hewavitarne of *“ Sri Nagar ™,
Kollupitiya in Colombo. '

Mr. B. R. Dias of ** Kenilworth ”’, Dematagoda
Road in Colombo.

Mudaliyar Egodage Alfred Abayasekara of Kara-
gampitiya Road, Dehiwela.

Mudaliyar Piyadasa Dharmasiri Abeywardena
Ratnatunge of ““ Sagala’’, Chapel Lane, Wella-
watta in Colombo.

Dr. D. B. Perera of No. 40, High Level Road,
Nugegoda. (2nd to 14th defendants as
members of the Vidyadhara Sabha of the
Vidyodaya Pirivena, Maligakanda, Colombo.)
................................ Defendants.

Dr. B. E. Fernando of Colombo substituted in
place of 14th defendant—dead.

Na. 14

Amended Plaint
2447 7
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No. 14 30.9.49 16. Daya Hewavitarne of Alfred Place Avenue,
Amended Plaint Colombo, substituted in place of 4th defendant
Continued —dead.

17. N. S. Munasinghe substituted in place of Dr.
Amarasinghe, who is substituted in place of
15th defendant Dr. B. E. Fernando. 1'ide
Journal Entry dated 15.5.50.

18. Honourable Mr. Dudley Shelton Senanayake is
substituted in place OJ;SZn d, defendant—dead,
vide Journal Entry (@%°*intld.......... 18/6. 10

19. Jothipala Subasinghe substituted in ]%lace of 11th
defendant, vide Journal Entryﬁ {htld. .

18/6.
J.E. y 20. Dr. A. M. Samarasinghe of Reid Avenue substi-
£ s tuted in place of the 20th defendant—dead,

Intld......... vide Journal Entry /€9 5%
J.E. m 21. Gamini Jayasuriya of 494 /6, Galle Road Colombo
17§ 3, substituted in room of 6th ‘defendant
(deceased).

22. P. U. Ranatunge is substituted in place of the 20
16th defendant deceased, witde proceedings of
9.8.56 (236).

On this 2nd day of April, 1947.

The amended plaint of the plaintiff abovenamed appearing by
D. Richard de Silva Abhayanayake, his proctor, states as follows :—

1. The 1st defendant resides in Colombo within the local limits
of the jurisdiction of this Court and the land and premises which is the
subject-matter of this action is situated also within the jurisdiction
of this Court.

2. About the 6th day of December, 1873, Don Philip de Silva 30
Epa Appuhamy, Lansege Andiris Perera Appuhamy, Kalansuriya
Arachchige Cornelis de Silva Appuhamy, Gurunanselage Don Pelis
Appuhamy, Bulathsinghalage Cornelis Cooray, Don Thomas Weerak-
kody Appuhamy, Willora Arachchige Cornelis Perera Appuhamy,
Pattiyawattage Hendrick Perera Appuhamy, Simon Silva Appuhamy,
Hewavitaranage Don Carolis Appuhamy, Wettasinghage Don Cornelis
Silva Appuhamy, Lansege Simon Perera Appuhamy all of Colombo
and Samarasinghe Arachchige Don Harmanis Appuhamy of Paman-
kada formed themselves into an Association called ‘° Vidyadhara
Sabha . The chief object of the said Sabha was to obtain a portion 40
of land and premises in Colombo and to establish a Pirivena thereon
for the purpose of teaching Buddhism.

3. It was agreed by the said persons :—

() That the Membership of the said Vidyadhara Sabha should
be limited to thirteen.
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(b) That an educated and pious Thera should be placed in charge No. 14
of the said Pirivena by the said Society. sumended Plaint
Continued

(cy That the right of appointment of the Principal and teachers
of the said Pirivena and the right of dismissal should be with the said
Society.

4. The mode of appointment of future members of the said
Vidyadhara Sabha was agreed to by the said persons and was pres-
cribed by the rules of the said Sabha.

5. The persons mentioned in paragraph 2 hereof executed on

10 the 6th day of December, 1873, a Deed No. 925 attested by Mr. W. P.

Ranasinghe of Colombo, Notary Public, for the better manifestation
of the said rules and purposes.

6. The said Lansege Andiris Perera Appuhamy was seized and
possessed of or otherwise well and sufficiently entitled to all those
two contiguous allotments of lands and premises situated at Demata-
goda and fully described in the Schedule marked *“ A *” hereto attached
which the plaintiff prays may be read as part of the plaint. The
members of the said Vidyadhara Sabha thereafter collected a sum
of money and constructed a building on the said land and premises.

20 The said members of the Vidyadhara Sabha about the year 1873
established a College called or known as ““ The Vidyodaya Pirivena ”
in the said premises for the purpose of teaching Buddhism and other
branches of learning to lay persons and Bhikkhus.

7. The said Vidyadhara Sabha about the year 1873, appointed
the Venerable Hikkaduwe Sri Sumangala Nayaka Thera as the Princi-
pal (Parivenadhipathy) of the said Vidyodaya Pirivena, and the said
Venerable Hikkaduwe Sri Sumangala Nayaka Thera accepted the
said appointment and entered on his duties as Principal of the said
Vidyodaya Pirivena about the year 1873.

30 8. About the beginning of March, 1876, it was agreed by and
between the said Lansege Andiris Perera and the members of the said
Vidyadhara Sabha and the said Venerable Hikkaduwe Sri Sumangala
Nayaka Thera that the said Lansege Andiris Perera Appuhamy
should transfer and convey the said lands and premises to the said
Venerable Hikkaduwe Sri Sumangala Nayaka Thera the Principal
of the said Vidyodaya Pirivena and to his successors in the Office of
Principal of the said Vidyodaya Pirivena that may be appointed by the
members of the said Vidyadhara Sabha subject to the protection
and control of the members of the said Vidyadhara Sabha.

40 9. In pursuanc: of the said agreement the said Lansege Andiris
Perera Appuhamy with the consent of the other members of the said
Vidyadhara Sabha by Deed No. 1259 dated the 9th day of March, 1876,
attested by the said Mr. W. P. Ranasinghe of Colombo, Notary Public,
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No.14  conveyed the said lands and premises together with the buildings
pmeonded Plaint  thereon to the said Venerable Hikkaduwe Sri Sumangala Nayaka
Continued Thera the Principal of the said Vidyodaya Pirivena and to his succes-

sors in the office of Principal of the said Vidyodaya Pirivena that
may be appointed by the members of the said Vidyadhara Sabha to
be held by the said Principal for the time being of the said Vidyodaya
Pirivena subject to the protection and control of the said members of
the Vidyadhara Sabha.

10. One Simon Perera Dharmagunawardhana was seized and
possessed of or otherwise well and sufficiently and truly entitled to 10
the portion of land and premises called ““ Palm House ™ situated at
Dematagoda in Colombo which land and premises adjoin the said
portions of lands and premises described in the Schedule A hereto
and which said “ Palm House ” and premises are fully described in
the Schedule marked B attached hereto which Schedule the plaintiff
prays may be read as part and parcel of this plaint.

11. About the 4th day of April, 1884, the members of the said
Vidyadhara Sabha arranged with the said Simon Perera Dharmaguna-
wardhapa to obtain the said portion of land adjoining the said premises
and described in the Schedule marked B for the said Vidyodaya 20
Pirivena and to get a transfer from the said Simon Perera Dharma-
gunawardhana of the said portion of land and premises called ““ Palm
House ”” to Reverend Mabotuvana Siddhartha Thera of Maligakanda
aforesaid.

12. By Deed No. 2134 dated the 4th day of April, 1884, attested
by the said Mr. W. P. Ranasinghe of Colombo, Notary Public, the
said Simon Perera Dharmagunawardhana in furtherance of the said
object transferred and conveyed the said portion of land and premises
called *“ Palm House ” to the said Reverend Mabotuvana Siddhartha
Thera. 30

13. At all material times thereafter the said Reverend Mabotu-
vana Siddhartha Thera held the legal title to the said portion of the
land and premises fully described in the Schedule B hereto in trust
for the charitable purposes hereinafter referred to.

14. At various times between the year 1884 and the years 1942
the said Vidyadhara Sabha constructed or caused teaching halls,
-sets of rooms, for teachers and students, a Shrine Room, a Library,
a Sick Room and other rooms buildings and structures now standing
to be erected on the said premises described in the said Schedules A and
B hereto. 40

15. The members of the said Vidyadhara Sabha erected on a
part of the said premises described in the Schedules A and B hereto
an Aramaya as an appurtenant to th:said Vidyodaya Pirivena which
Aramaya was intended for the use of the Bhikkhus resident in the
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said Vidyodaya Pirivena and the students attending the said
Vidyodaya Pirivena. The said members maintained and improved
the said Aramaya from time to time.

16. The Principal of the said Pirivena so appointed at all times
officiated as the Incumbent of the said Aramaya.

17. The said Venerable Hikkaduwe Sri Sumangala Nayaka
Thera officiated as Principal of the said Vidyodaya Pirivena till the
year 1911.

18. On the death of the said Venerable Hikkaduwe Sri Suman-
10 gala Nayaka Thera the said Vidyadhara Sabha about the vear 1911
appointed the Venerable Mahagoda Nanissara Nayaka Thera as the
Principal of the said Vidyodaya Pririvena and the said Venerabls
Mahagoda Nanissara Nayaka Thera accepted the said appointment
and entered on his duties as Principal of the said Vidyodaya Pirivena
and officiated as Principal thereof as Incumbent of the said Aramaya
till the year 1922.

19. The said Vidyadhara Sabha in the year 1922 appointed
the said Venerable Kahave Ratanasara Nayaka Thera as the Principal
of the said Vidyodaya Pirivena and the said Venerable Kahave Ratana-
20 sara Nayaka Thera accepted the said appointment and entered on
his duties as Principal of the said Vidyodaya Pirivena and officiated
as Principal thereof and as Incumbent of the said Aramaya till the
year 1936.

20. The said Vidyadhara Sabha in the year 1936 appointed the
Venerable Baddegama Piyaratana Nayaka Thera the plaintiff above-
named as Principal of the said Vidyodaya Pirivena and the said
Venerable Baddegama Piyaratana Nayaka Thera has officiated as
Principal of the said Pirivena and entered on his duties as Principal
of the said Vidyodaya Pirivena and is officiating as Principal thereof

30 and as Incumbent of the said Aramaya up to date.

21. The Principals of the Pirivena appointed by the said Sabha
and holding under it have been in the undisturbed and uninterrupted
possession as Trustees of a Charitable trust for the purposes referred
to in the said deed No. 925 of the said portions of lands and premises
described both in the Schedules A and B hereto for a pericd of over
ten years by a title adverse to and independent of the first defendant
and of all others and have as such Trustees acquired a title by pres-
cription to the said lands and premises.

22. The said Venerable Baddegama Piyaratana Nayaka Thera

40 holds the said lands and premises described in the said Schedules

marked A and B hereto in trust for or as trustee of the said Charitable
trust.

23. There are on the said two portions of lands various buildings
including the Sri Sumangala Memorial Buildings. The Sri Sumangala
Hall and an Aramaya, etc.

No. 14

Amended Plaint
2447 —
Continued
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No. 14 24. About December, 1941, the 1st defendant wrongfully and
ff;“;‘;f‘fd Plaint  yplawfully entered into occupation of a portion of the said Sri Suman-
Continued gala Hall and since the said date remains in wrongful and unlawful

possession of the same to the plaintiff’s loss and damage of Rs. 25/-
per month and wrongfully and unlawfully claims to be entitled
to hold the said lands and Premises and denies the right of the plaintiff
to the said lands and premises described in the said Schedules A and B
hereto.

25. The said lands and premises described in the Schedules A and
B hereto and fully depicted in the recent Plan No. 786 dated the 10th 10
day of July, 1943, made by Mr. I. W. W. Indatissa, Licensed Surveyor,
herewith filed marked letter A and pleaded as part and parcel of this
plaint are of the reasonable value of Rs. 48,000/-. The said lands
and Premises in Schedules A and B hereto are now described as one
property as per said Plan No. 786 in the Schedule C hereto.

26. The 2nd defendant to 14th defendants are the members
of the said Vidyadhara Sabha and are made parties to this action to
give them notice of this action but no relief is claimed as against them.

Wherefore the plaintiff prays: —

(¢) That the Court may be pleased to declare that the plaintiff 20
holds the said lands and premises described in the Schedules A and B
hereto and now described in the Schedule C hereto as one property
in trust for or as trustee of the said Charitable trust.

(b) That the plaintiff as such trustee be declared entitled to the
lands and premises described in the Schedules A and B hereto and
now described in the Schedule C hereto as one property.

(¢c) That the first defendant be ejected from the said lands and
premises described in the Schedules A and B hereto and now described
in the Schedule C hereto as one property and the plaintiff placed in
quiet possession thereof and that the 1st defendant be condemned to 30
pay damages at Rs. 25/- per month from December, 1941, till the 1st
defendant is ejected from the said lands and premises and the plaintiff
is placed in peaceful and quiet possession thereof.

(d) For costs of suit ; and

(e) For such other and further relief as to this Court shall seem
meet.

(Sgd.) D. R. De S. ABHAYANAYAKE,
Proctor for Plaintiff.
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The Schedule A hereinabove referred to: No. 14

Amended Plaint
1. All that defined allotment of land called and known as Maliga- %447—
kande situated at Dematagoda in Maradana Ward within the Munici-
pality and in the District of Colombo, Western Province and bounded
on the North by the land of Tangachchipulle Meera Natchi on the
East by the land of Don Lewis Mahavidane, on the South by the
land of Revd. J. D. Palma and on the West by the land of Assan
Meera Natchiar containing in extent three square roods (AO. R3. P0)
as per Plan made by N. F. de Silva, Surveyor.

10 2. All those two contiguous allotments of lands marked 3 and 4
of Maligakande situated at Dematagoda aforesaid ind bounded on
the North by the lard belonging to Sinnatangatchi, on the East by
the lands marked figure 5, on the Sovth by the High Road and on the
West by the land “claimed by Mr. Mackwood arnd the land said to
belong to Kande Addara Badalge Don Lewis Mahavidane containing
in extent three square roods and twenty-four perches (A0. R3. P24)
excluding an extent of five perches (A0. R0. P5) gifted to Kande
Addara Badalge Mariya Nachchire.

Schedule B referred to :

20 All that defined allotment of land called and known as * Palm
House ” situated at Dematagoda aforesaid and which said defined
allotment of land is bounded on the North and East by the land
belonging to the temple, on the South by the road to Maligakande
and on the West by the other part of the said land containing in
extent three roods thirteen and seventy-four upon one hundred
perches (AO. R3. P13., 74/100) as per plan dated the first day of May,
1880, made by Charles Schwallie, Licensed Surveyor, registered
at the Land Registry, Colombo, in Volume A 6/26.

Schedule C referred to :

30 All those contiguous allotment of lands and premises now called
and known as Maligakande Vidyodaya Pirivena premises fully depicted
in the Plan No. 786, dated the 10th day of July, 1943, made by Mr. I.
W. W. Indatissa, Licensed Surveyor, together with all the buildings,
trees, planatations, soil and everything standing thereon bearing
former Assessment No. 105 and present Assessment No. 131, situated
at Maligakanda Road, Maradana, within the Colombo Municipality
and in the District of Colombo, Western Province, and which
said contiguous allotments of lands now called and known as Maliga-
kande Vidyodaya Pirivena premises are bounded on the North by

40 premises bearing Assessment Nos. 148 and 158 (1 to 47), (Demata-
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goda Road) and 86 and 88 (Reservoir Lane) on the East by Reservoir
Lane, on the South by Maligakande Road, and on the West by premises
bearing Assessment Nos. 138 (12-30), 144, and 148, Dematagoda
Road and 37 and 55 (Clifton Lane) containing in extent two acres,
one rood and thirty-seven perches (A2. Rl. P37).

(Sgd.) D. R. De S. ABHAYANAYAKE,
Proctor for Plaintiff.

Settled by
Dr. L. A. RAJAPAKSE, K.C.
G. T. SAMARAWICKREMA 10
Advocate.
No. 15
Proceedings and Order of the District Court
D.C. 2882/L. 24th September, 1947.

Adv. Mr. W. H. Perera with Adv. Mr. Samarawickrema instructed
by Mr. D. R. de 8. Abhayanayake for the plaintiff.

Adv. Mr. Jayamanne instructed by Mr. S. Gunasekera for the
defendant.

Adv. Mr. E. B. Wikramanayake instructed by Mr. D. E. Weera-
sooria for the 2nd to 5th and 7th to 15th defendants. 20

Mr. W. H. Perera submits that this is an action brought by the
Principal of the Vidyoda Pirivena, claiming to be the trustee of certain
properties under a certain deed 925 of 6th December, 1873. The lands
are shown in Schedules A and B to the plaint. There was a Sabha
acting under another deed in order to help the priest who was in charge
of the trust property to carry on the trust. The present members
of that Sabha are the defendants who are not contesting the plaintiff.
The first defendant denies the rights of the plaintiff altogether. He
claims the incumbency of thetemple attached tothe Vidyodaya Pirivena
and to have control of the properties in question. A number of issues 30
were framed at the trial. At the trial the late Mr. N. Nadarajah,
K.C., suggested that issues 20 and 21 should be tried first and this
Court held in favour of the first defendant on those issues. On
appeal the judgment of this Court was set aside and the case has
been sent back for further determination of the other issues. Mr.
Perera now draws attention to para 5 of the plaint dated 26.7.43.
He seeks to (torn) para 13 which is one of the paragraphs sought
to be amended. The original paragraph runs “ at all material times
thereafter the said Morontuduwe Siddhartha Thera held the legal
title to the portion of land and premises fully described in the Schedule 40
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B in trust for the members of the said Sabha ”. The amendment No. 15
now sought to be made is by deleting the words *‘ for the members glr“(’i‘;jegg‘;%‘ia“d
of the said Sabha ” and substituting therefor * for the charitable District Court

. ) 24.9.47—
purpose hereinafter referred to . P

Next paragraph sought to be amended is para 21 of the plaint
dated 26.7.43 which is read out. The motion is to amend this para
in the following manner by deleting the words ‘ for on behalf of the
said Sabha ”’ and substituting therefore * as trustee for a charitable
trust for the purposes referred to in the said deed No. 92....and as

10 such trustee have acquired a prescriptive title .

The next paragraph sought to be amended is para 22 which is
read out, by deleting the words ‘ for the members of the Vidyadhara
Sabha ” and substituting therefor “ said charitable trust .

Para 24 is read out. Delete the words ‘‘ and of the said Sabha’’.

Para 26 is the next para sought to be amended which is read out.
Delete “ as the plaintiff holds the said lands and premises for the use
and benefit of the said Sabha ” and substitute ¢ to give them notice
of this action but no relief is claimed against them .

Lastly the prayer to the plaint para (a) of the prayer read out.
20 Delete the words ‘‘ 2nd to 14th defendants as members of the said
Vidyadhara Sabha > and substitute therefor ““said charitable trust ™.

The position taken up in the answer filed by Mr. D. E. Weera-
sooria is in conformity with the amendment. Mr. Perera refers to
the prayer in the answer filed by Mr. Weerasooria.

Mr. Perera submits that he is not in any way going to enlarge
the scope of the action and it causes no prejudice to the other side—
date of trial has been fixed in this case.

Mr. Wikramanayake submits that on the last date of trial —
issue was raised as to who the beneficiaries were, viz. as to whether
30 they were the members of the Sabha or the general public.

Mr. Jayamanne submits the amendment sought to be made now

IS.... .. such as can be made by them because that introduces a new
cause of action and in the next event even if the amendment is of
such a...... as would enable them to get your honour’s consent to

this amendment it is too late at this stage and in any event if it is
allowed there should be a proper order for costs so far as the 1st
defendant is concerned. He draws the attention of the Court to
the plaint. In the plaint the plaintiff sets out there was a Sabha and
that the Sabha was formed tfor the purpose of teaching Buddhism.
40 They have come to Court on the footing in.para 13 of the plaint and
the issues that were raised that the trustee was a particular......

1251—1
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No. 15 In para 14 of the plaint they set out their cause of action upon which
grr‘(’;;‘;eg;ntisea"d they come to Court so that I deny his right as the trustee of the Sabha.
District Court ~ The caus>3 of action is the denial of the right by 1st defendant, namely
pori the right asserted in the plaint. Now he says in the amended plaint
that I am disputing his title not as the trustee of the Sabha ; if that
be so the cause of action on which he came to Court origlnally is

different to the cause of action now.

ORDER

The plaint in this action was filed on the 26th July, 1943, and
the answer of the second to fifth and seventh to fourteenth defendants 10
was filed on the 7th March, 1944. First defendant filed a separate
answer on the 5th April, 1944, in which he disputed the position taken
up by the plaintiff. The other defendants who filed answer were
with the plaintiff but they took wup the position that the actual
beneficiaries of the trust pleaded in the plaint was not the Vidyadhara
Sabha but that the subject matter of the action formed a charitable
trust. This matter came up for trial before this Court and certain
preliminary issues were tried and it was held that the plaintiff could
not maintain this action. On appeal the order of this Court was
reversed with costs in favour of the plaintiff and the case has been 20
sent down for retrial. Now the plaintiff wants to amend the plaint,
the purpose of this amendment being to bring out that the subject
matter of this action formed a charitable trust and that the beneficiaries
were not the Vidyadhara Sabha. The first defendant objects to
this amendment. The other defendant for whom Mr. E. B. Wikrama-
nayake appears today do not object to this amendment.

In fact, as I stated earlier, the plaintiff’s proposed amendment
will bring the plaint into line with the answer filed by Mr. Weera-
sooria’s clients. T see no reason why the present application to amend
the plaint should be disallowed. It is not a case where the plaintiff 30
is trying to convert one kind of action into another. He in the
original plaint stated that the beneficiaries were the Vidyadhara
Sabha. Now he says that the trust created by deed 925 was a public
charitable trust. I allow the amendment. As regards costs claimed
by Mr. Jayamanne a proper order will be made at the conclusion of
the trial. If the first defendant or any of the other defendants want
to file amended answers they should do so and this case will be called
on the 22nd October for that purpose.

A copy of the plaint with the proposed amendments incorporated
has been filed in this action and it bears the date 2nd April, 1947. 40
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No. 16 No. 16

Amended
Amended Answer of the 1st Defendant Answer of the

18t Defendant
IN THE DISTRICT COURT OF COLOMBO

21.1.48
Ven. Baddegama Piyaratana Nayaka Thero as Principal
of the Vidyodaya Privena, Maligakanda in Colombo.
........................................... Plaintiff
No. 2882/L. vs.

1. Ven. Vagisvarachariya Morontuduwe Sri Nanesvara
Dhammananda Nayaka Thero of Vidyodaya Piri-
10 vena, Maligakanda and others........ Defendants

On this 21st day of January, 1948.

The Amended Answer of the 1st defendant abovenamed appearing
by Somaweera Gunasekera, his proctor, states as follows :—

1. This defendant admits the local jurisdiction of the Court
pleaded in paragraph 1 of the amended plaint.

2. Answering to paragraph 2 of the amended plaint this
defendant denies that the persons referred to therein formed themselves
into an Association called * Vidyadhara Sabha  and states that in
or about 1873 the persons who assembled at a meeting on the land

g0 called Maligakandawatta belonging to Andiris Perera referred to in
the said paragraph appointed the persons referred to to form an
association called the *“ Vidyadhara Sabha ”’. Yet further answering
the said paragraph this defendant denies the objects of the said Sabha
as those referred to and states that the objects of the persons who
assembled at the said meeting were to appoint the said persons
referred to in order to receive and protect the Rs. 6,000/- that was
proposed to be collected, to buy the land of Andiris Perera where the
Vidyodaya Pirivena had been temporarily started.

3. This defendant denies the averments in paragraph 3(b) and
30 (c) and in paragraph 4.

4. This defendant admits the averments in paragraph 5 of the
amended plaint.

5. Answering paragraph 6 of the amended plaint this defendant
admits the averments contained therein save that the Vidyodaya
Pirivena referred to therein was established by the said Sabha and
states that the Rt. Ven. Hikkaduwe Sri Sumangala Nayaka Thero
prior to 6th December, 1873, started it and that it was in existence
at the time the persons were appointed to form the Vidyadhara
Sabha.

40 6. This defendant denies the averments in paragraph 7 of the
amended plaint.
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No. 16 7. This defendant denies the averments in paragraphs 8 and 9

Amonded of the amended plaint and states that : —
51" Dofendant _ (@) In the year 1876 by the said deed No. 1259 the property
Continued referred to therein was dedicated to the Sangha with the said Rt. Ven.

Hikkaduwe Sri Sumangala Nayaka Thero as the Chief recipient.

(b) The said Rt. Ven. Hikkaduwe Sri Sumangala Nayaka Thero
having resided with other monks on the said premises since 1873,
upon the said dedication in 1876 the said property became the
Maligakanda Temple.

(¢) The devolution of the control of the said Temple was in the 10
Sisyanusisya Paramparawa of the said Right Ven. Hikkaduwe
Sri Sumangala Nayaka Thero who continued to be the controlling
Viharadhipathi of the temple and the parivenadhipathi of the
Pirivena established therein until his death in the year 1911.

8. This defendant admits the averments in paragraph 10 of the
amended plaint.

9. This defendant denies the averments in paragraph 11 of the
amended plaint and puts the plaintiff to the proof thereof.

10. This defendant admits the execution of the conveyance and
transfer made by Deed No. 2134 referred to in paragraph 12 of the 20
amended plaint in favour of Rev. Mabotuvana Siddhartha Thero
but denies that it was made in furtherance of the objects referred to.

11. Answering to paragraph 13 of the amended plaint this
defendant states that from the date of his purchase upon Deed
No. 2134 the legal as well as the beneficial title to the property referred
to in the Schedule B of the plaint was in the said Rev. Mabotuvana
Siddhartha Thero who was the Kruthyadhikari (Manager) of the
Maligakanda Temple. This defendant specially denies that the said
Rev. Mabotuvana Siddhartha Thero ever held the said premises in
trust for the purposes referred to in the said amended plaint and 30
states that the said Rev. Mabotuvana Siddhartha Thero held the
said premises as part of the Maligakanda Temple and for and on
behalf of the Viharadhipathi of the said temple.

12. This defendant denies the averments in paragraphs 14 and
15 of the amended plaint and in particular the averments in paragraph
16 of the amended plaint and puts the plaintiff to the strict proof
thereof.

13. Answering to paragraph 17 of the amended plaint this
defendant states that the said Rt. Ven. Hikkaduwe Sri Sumangala
Nayaka Thero was the controlling Viharadhipathi of the said Maliga- 40
kanda Temple and the Principal of the said Pirivena until his death

in 1911.
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14. Answering to paragraphs 18, 19 and 20 this defendant states No. I6
that on the death of the said Rt. Ven. Hikkaduwe Sri Sumangala {mended
Nayaka Thero his senior pupil Sri Sumangala Dewundera Jinaratana s Dofendant
Nayaka Thero succeeded to the Viharadhipathiship of the said Temple 2!.L48-
and that under him the priests referred to in succession officiated as =~
Principal of the said Pirivena. This defendant denies all and singular
the other averments in the said paragraphs. This defendant admits
that the Vidyadhara Sabha purported to exercise the function of
appointing principals to the said Pirivena. This defendant however

10 states that the said Sabha was not entitled to do so and that in any
event the said priests were not duly so appointed by the said Society
in terms of the said Deed No. 1259.

15. This defendant specially denies the averments in paragraphs
21 and 22 of the plaint.

16. Answering to paragraph 23 this defendant admits that on
the said land which is Sanghika there are several buildings all forming
part of and being appurtenant to the Maligakanda Temple.

17. This defendant specially denies the averments in paragraph
24 of the plaint.

20 18. This defendant denies the averments in paragraph 26 and
particularly denies that the 2nd to 14th defendants are or have been
properly elected to membership of the said Vidyadhara Sabha and
puts the 2nd to 14th defendants to the proof of their membership of
the Sabha and pleads that in any event they are improperly made
defendants.

19. (@) It was provided inter alia that the said Vidyadhara
Sabha should consist of only 13 members and on the death of any
member the election of the successor should be by the Dayakayas.

(b) Defendants 2nd to 14th were not elected as required by the

30 terms and conditions governing election set out in deed No. 925

attested by W. P. Ranasinghe of Colombo, Notary Public, dated 6th

day of December, 1873, and are not entitled to call themselves
members of the said Sabha.

(¢) The alleged appointment of the plaintiff as Principal was un-
lawful and by a body of men who were not duly elected members of
the said Sabha and in the circumstances the plaintiff cannot in any
event have and maintain this action.

Claim in Reconvention

20. (a) The said Rt. Ven. Hikkaduwe Sri Sumangala Nayaka

40 Thero died in the year 1911 and on his death the controlling Viharadhi-

pathiship of the said temple devolved on his chief pupil Ven. Dewun-

dera Sri Jinaratana Nayaka Thero who by deed No. 2662 dated 22nd
June, 1941, appointed this defendant to the same,
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(b) This defendant is the lawful Vibaradhipathi of the said
temple and as such is entitled to the possession of the land and
premises set out in the Schedules to the plaint.

(¢) This defendant states that in any event the plaintiff is not
entitled to have the defendant ejected from the said premises.

21. The plaintiff purporting to be appointed by the 2nd to 14th
defendants the Parivenadhipathi of the Vidyodaya Pirivena and
claiming as such to be entitled to the said Maligakande Temple pre-
mises has disupted this defendant’s rights to the control of the said
temple premises and the Pirivena therein and has claimed- in this 10
action a writ to eject this defendant from the said temple premises.

22. This defendant has therefore consequent on the conduct of
the plaintiff retained for and/or appointed himself the Parivenadhi-
pathi of the Vidyodaya Pirivena.

23. A cause of action has accrued to this defendant to ask for a
declaration that he is the controlling Viharadhipathi of the Maliga-
kande Temple and all the temporalities belonging thereto and the
Parivenadhipathi of the Pirivena therein and for an order to eject
the plaintiff therefrom.

Wherefore this defendant prays: — 20
(@) that the plaintiff’s action be dismissed ;

(b) that the 1st defendant be declared the Viharadhipathi of
the said Maligakande Temple and all the temporalities
thereto belonging and the Parivenadhipathi of the

Vidyodaya Pirivena therein ;

(¢) that the plaintiff be ejected from the said lands and premises
described in Schedules A and B which together are the
Maligakande Temple land and are described in Schedule
C of the plaint and that this defendant be placed in

quiet possession thereof ; 30

(d) for costs; and

(e) for such other and further relief and not herein specifically
pl:aded as to this Court shall seem meet.

(Sgd.) S. GUNASEKERA,
Proctor for 1st Defendant.
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No. 17
Replication of the Plaintiff

IN THE DISTRICT COURT OF COLOMBO

Ven. Baddegama Piyaratana Nayake Thera as Principal
of the Vidyodaya Pirivena, Maligakande, in Colombo.
......................................... Plaintiff

No. 2882/L. vS.
1. Ven. Vagisvarachariya Morontuduwa Sri Nanesvara
Dhammananda Nayake Thero of Vidyodaya Piri-
vena, Maligakande, and others.. . .....Defendants.

On this 17th day of March, 1948.

The replication of the plaintiff abovenamed appearing by D.
Richard de Silva Abhayanayake, his proctor, states as follows: —

1. The plaintiff joins issue with the 1st defendant on the various
denials contained in his answer.

2. Further replying to the answer of the lst defendant the
plaintiff denies that the controlling Viharadhipathiship of the Maliga-
kande Temple ever devolved on the Ven. Dewundera Sri Jinaratana
Nayake Thero. The plaintiff also denies that Dewundera Sri Jina-
ratana Nayake Thero was the senior pupil of the Ven. Sri Sumangala
Nayake Thero.

3. Still further replying to the answer of the 1lst defendant the
plaintiff denies that the defendant is the lawful Viharadhipathi of the
said Temple and/or the Parivenadhipathi of the Pirivena. The plain-
tiff states that the 1st defendant’s pertinacious refusal to recognize
plaintiff’s rights and his insistence on his own unfounded claims to
the said temple and its temporalities entitles him to have the defendant
ejected from the said premises.

4. The plaintiff further states that he and his predecessors in
title have been in occupation of the office of the Viharadhipathi of
the said temple ever since the death of the Ven. Sri Sumangala Nayake
Thero on or about the year 1911 and that therefore any cause of
action in favour of the Ven. Dewundera Sri Jinaratana Nayake Thero
or of the 1st defendant to the said office of Viharadhipathi is barred
by prescription.

Wherefore the plaintift prays: —

(o) that the 1st defendant’s claim in reconvention be dismissed ;
(b) for costs; and

(¢) for such other and further relief in the premises as to this
Court shall seem meet.
(Sgd.) D. R. de S. ABHAYANAYAKE,
Proctor for Plaintiff.

No. 17
Replication of
the Plaintiff
17.3.48
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No. 18
Proceedings before the Distriet Court

D.C. 2882 Land. 15th May, 1950.

Advocate Mr. R. L. Pereira, K.C., with Advocate Mr. W. H.
Perera for plaintiff instructed by Mr. D. R. de S. Abhayanayake.

Advocate Mr. E. G. Wikramanayake with Advocate Mr. Corbet
Jayawardene, Advocate Mr. A. B. Perera, Advocate Mr. Subasinghe
and Advocate Mr. Mahinda de Silva for 1st defendant instructed by
Mr. S. Gunasekera.

Advocate Mr. E. B. Wikramanayake, K.C. with Advocate Mr. 10
Kottegoda and Advocate Mr. G. T. Samarawickreme for 2nd, 3rd, 5th,
7th, 8th, 9th, 10th, 11th, 12th, 13th and 17th defendants instructed
by Mr. D. E. Weerasooria.

The 4th defendant is dead, but he does not transmit his rights to
anybody. 16th defendant is substituted in place of the 4th defendant
and 15th defendant, Dr. B. E. Fernando in place of the 14th defendant.
According to this caption the 14th defendant is dead. 16th defendant
has been substituted in place of the 4th defendant.

The 14th defendant died and in his place Dr. B. E. Fernando was
substituted. He was numbered 15th defendant. He died and 20
Dr. S. A. Amarasinghe was substituted in his place. Dr. Amera-
singhe’s name has not been added to the caption. Mr. N. S. Muna-
singhe was substituted in place of the 15th defendant, but his name has
not been added to the caption. On 30.9.1949, in place of the 4th
defendant deceased, Mr. Daya Hewavitarne was substituted. His
name has been added to the caption as the 16th defendant. Mr.
Munasinghe has not been added to the caption. He is now added to
the caption as the 17th defendant. I find in the proceedings that
17th and 18th defendants are mentioned and that they had not
been numbered at that time. In future it will be that the 15th 30
defendant is Mr. Daya Hewavitarne and 17th defendant is Mr. N. S.
Munasinghe.

Mr. Gunasekera for 1st defendant files a list of witneeses today.
They are two of the defendant, plaintiff and again the defendants.
There is no objection to this. This list is accepted.

Mr. R. L. Pereira opens his case : —

1. In December, 1873, 13 persons formed themselves into the
Vidyadhara Sabha. Object : to acquire land and establish a Pirivena.

2. Deed No. 925 of 6.12.1873 entered into. It gives the purposes.
3. Principal of the Pirivena a learned and spiritual Bbikkhu. 40
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4. Right of appointment of Principal and teachers reserved by
them. Also right to nominate any suitable person.

5. Simon Perera Dharmagunawardene, one of the thirteen,
owned the property in Schedule A.

6. Schedule A to the plaint —North east of lead pencil line in
plan 786.

7. Deed 1259 of 9.3.1876 P2A conveyed this land to Sri Suman-
gala and his successors in office of Principal that may be appointed
by the Vidyadhara Sabha.

10 8. Simon Perera Dharmagunawardene got this on deed 3030
of 15.8.1871. Buildings on this block were constructed from 1873
onwards with the permission of Simon P. Dharmagunawardene.

9. Consideration on P2A Rs. 2,070/-. Balance Rs. 3,930/- a
gift by Simon Perera Dharmagunawardene.

10. Sri Sumangala was appointed Principal in 1873 and he
accepted the office.

11. Simon Perera Dharmagunawardene and another man owned
the land in Schedule B the south-western portion in plan 786 west of
the lead pencil line.

20 12. 1In 1884 this block was part of a property called Palm House
and Simon P. Dharmagunawardene bought this block in favour of
Mabotuwana Siddharta Thero on deed 2134 of 4.4.1884 P3.

13. Mabotuwana Siddharta was a co-pupil of Sri Sumangala.

14. Siddhartha died on 15.1.1909. He acquiesced in this part
promoting part of the trust.

P4, certified copy of Registration of Death of Mabotuwana
Siddhartha.

15. The Sabha constructed various halls, rooms and other
buildings.

30 16. The Principal officiates as incumbent.

17. P5.Death Certificate of Sri Sumangala who died on 13.4.1911
at the age of 85 years.

18. He was succeeded by Mahagoda Nanissara, who was
appointed Principal of the Pirivena and by virtue of his office was also
the incumbent. P6, Death Certificate of Mahagoda Nanissara on,
6.11.1922 at the age of 59 years. Succeeded by Kahave Ratanasara
appointed by Sabha. He continued till 1936 as Principal and
incumbent of the premises.

No. 18

Proceedings
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19. In February, 1925, the present plaintiff was appointed Vice-
Principal on invitation. Baddegama Piyaratana.

20. Plaintiff appointed Principal and incumbent from 1936.

21. In 1919 or 1920 the 1st defendant appointed a teacher.
He functioned as teacher till 1934. Plaintiff was then functioning as
Vice-Principal.

22. 1st defendant suggested he be appointed Vice-Principal.
23. From 1936 he particularly claimed.

24. Deed P7, Devundera Jinaratana who was claiming to be a
pupil of Sri Sumangala (dated June, 1941) appointed the defedant 10
as controlling Viharadhipathi of this temple.

25. Towards the end of 1941 the 1lst defendant got into the
Sri Sumangala memorial building. He is now living in block 8. He
has let out the Sri Sumangala Memorial building to a private individual
for running & boys’ English School.

26. Mr. Pereira says that the issues have been framed, but they
have to be amended in view of the amended plaint filed on 22.4.1947.
In issue 3 the last word should be ¢ Pirivena”.

~ In issue 5 the words ““ for the said Sabha " should be eliminated
and the following substituted : *‘ of a charitable trust for the purposes 20
referred to in deed No. 925 .

In issue 6 eliminate the words ‘ the said Sabha ” and substitute
‘“ the charitable purposes referred to in deed No. 925 .

K

Issue 7 : Substitute ¢ for the charitable trust referred to in issues
5 and 6 .

Issue 33 (anew): ““Is the claim of the 1st defendant to the
office of Viharadhipathi of the Vidyodaya Pirivena barred by pres-
cription.”

Mr. E. G. Wikramanayake objects to issue 33 in the present form.
He says he has no objection to it if for the words ‘ Vidyodaya 30
Pirivena ” is substituted “ Maligakande Temple””. He says that the
defendant never claimed to be the Viharadhipathi of the Vidyodaya
Pirivena but he claims to be the Viharadhipathi of the Maligakande
Temple. He says that if Mr. Pereira does not want to amend this
issue in this form he is not going to frame another issue.

1. 1In 1873 there was no Pirivena in Ceylon.

2. Deed 1295 of 1873 is between L. Andiris Perera and 16
persons —two of the original 13 have dropped out and 5 others have
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come in. It is not known how 2 dropped out or why the 5 came in. No. 18
This is not a transfer to the Sabha but to a certain number of persons. gg‘f’(ff:‘z;l’;gs

District Court

3. Deed 1295 property given to the Sangha. Boundaries. 15.5.50—
Aramaya premises. All the land in the plan dedicated to the Sangha. Confinued

4. Sisyanu Sisya Paramparawa.

5. The defendant got the deed in 1941 because the plaintiff’s
side got a deed from some one.

Issues :

Issue 5(a): Was the property described in Schedule A conveyed
10 by deed 1259 to Hikkaduwe Sri Sumangala and his successors-in-
office as trustees of a charitable trust.

5(b) If so, were the purpose of the charitable trust those set out
in deed 925 and deed 1259.

Mr. Pereira accepts these two issues 5(a) and 5(b) raised by Mr.
Wikramanayake in place of his amended issue No. 5. He says that
issues 6 and 7 as amended by Mr. Pereira can be stated in this form—
instead of *‘ for the purpose in deed 925 ” it should be * for the said
trust .

6. Did M. Siddhartha Thero hold the property described in
20 Schedule B to the plaint in trust for the aforesaid trust.

7. Were the lands described in Schedule A and B to the plaint
possessed exclusively and adversely for a period of 10 years by the
principals of the said Pirivena as trustees of the said trust.

Mr. Wikramanayake says that issue 9 has been split into issue 9 (a)
and (b). I find that on the last trial date in 1944 all the issues have

been accepted.

Issue 28. Not ““ Upon the plaintiff ”” as written here, but *“ Upon
1st defendant’. ** Has the said Incumbency devolved upon the 1st
defendant by pupillary succession .

30 Mr. E. G. Wikramanayake states that according to the
amended plaint the 2nd to 17th defendants are not necessary
parties. In the original plaint they were shown as the
beneficiaries of the trust and therefore he could not
object to their presence but now they are not necessary
because in the amended plaint the charitable purpose was set out and
Sri Sumangala did not hold the property in trust for these people but
for a charitable trust. He raises a further issue : —

34. ‘“ Have the 2nd to 17th defendants been either necessarily
or properly made parties to this action.”
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No. 18 He states that this only affects the question of costs. Mr. E. G.
}I:;;’:f:‘:}il’;gs Wikramanayake agrees to issue 33 standing as framed by Mr. Pereira.
District Court ~ Mr. E. B. Wikramanayake states that the word ‘‘ Aramaya *’ in issue
a0 9(a) refers to the dagoba No. 1, the Vihare No. 2, the Bomaluwa and

the land on which these stand. Mr. E. G. Wikramanayake says that
by the ‘ Maligakanda Temple ” he means all the buildings which are
shown in the plan No. 786.

Mr. Pereira also agrees with Mr. E. B. Wikramanayake with regard
to the definition of the word *‘ Aramaya .

Mr. E. B. Wikramanayake suggests a further issue : 10

35. 1If the premises described in Schedules A and B or either of
them comprise the Maligakanda Temple is the 1st defendant’s claim
if any, to the incumbency of the said Temple barred by prescription?

Mr. E. G. Wikramanayake says that this issue has not been raised
by Mr. E. B. Wikramanayake in his answer. 1 hold that Mr. Pereira
may raise this issue, to maike the Court hold that the Aramaya did not
form part of the temple.

Issues 19, 20 and 21 have already been decided by the Supreme
Court.

Trial proceeds : 20
Mr. Pereira calls :
Evidence of I. W. W. INDATISSA. Affirmed. Licensed Surveyor.

I. W. W, Inda-
bissa 1 am a Licensed Surveyor. I was requested to make a plan of

Txamination the Maligakande Vidyodaya Pirivena and appurtenant structures on
it. T made this Plan No. 786 of the 10th of July, 1943. (Mr. Pereira
produces that plan and marks it as P8.)

Q. Did you have for the purpose of making your plan a copy of
the survey plan of 1885 ?

4. 1 did nct make use of this plan. 1 have not seen this. Ac-
cording to my survey, the extent of the entire land today is 2 acres, 30
Z roods, 75 perches. 1 did not see the title deeds with the schedules
when I made this plan. I just surveyed the site. I have marked on
my plan various buildings, steps, a well and other structures. No. 1
is the dagoba. No. 2 is the Vihare. That is the Shrine rocm. I have
got just to the North of that a Bomaluwa. No. 4 is the Principal’s
quarters. No. 3 is the Sri Sumangala Dharmasalawa. That is an
upstairs building and a comparatively new thing. No. 5 is a set of
rooms. No. 6 is another set of rooms. No. 7 is the library. This is
also an upstairs building. No. 8is living quarters. At the time I
made this survey the lst defendant was living there. He has been 40
living in a room at No. 8. No. 9 is living quarters. No. 10 is a set of
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rooms at right angles to each other. No. 11 is the kitchen and the
Dansalawa. No. 12 is another set of rooms. Below No. 12 and
adjoining it is the Sri Sumangala Memorial building. There was an
English School functioning in that building in 1943. I have got a red
floor passing a flight of steps. Between the Sri Sumangala Memorial
building there is a garage way up to the road near the well.

(To Court :

From the road you descend to this. The other steps also descend.)

That roadway which I have put in a broken line indicates that

10 T have not surveyed it.

. That was only an approximate location ?

A. That was only a track.

@. Isit correct that that roadway only leads up to the Principal’s
quarters up to the garage and a driver’s room ?

A. There is a track leading on to that garage.

It is all possessed as one land. There were no demarcating
boundaries at that time.

Cross-examined by Mr. C. Jayawardene.

Q. How many times did you visit this land ?
20 A. TFor the purpose of the survey I went about three days.

Q. At what time ?
A. Usually in the morning.

By morning I mean from about 8 to about 12 o’clock. I did not

notice classes being conducted at the time 1 went.

. Then you are not able to tell whether it was an English or
a Sinhalese school ?

A. No.

(Shown Plan 1D1, plan of 11.7.1888:)

@. On that plan lot A is marked at the very top ?
30 A. There is a lot A marked at the top.

Q. Are the words ““ Lot A ”’ there ?

A. 1In the body of the plan you find various other markings. At
the top it is marked “ Lot A”. I do not think it is the Surveyor’s

marking.
@. You see those buildings there ?
A. There is a building marked H on 1DI1.
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@. Does that correspond to No. 2 in your plan ?

A. Not in the same position. H on the plan is called temple or
shrine room in 1DI1.

@. On 1D1 H, which is marked as temple or shrineroom,is it in
the same place as what you have marked as the Vihare in your plan ?

- A. It is almost in the same place. A portion of it comes on
to the same place.

(Court adjourned for lunch).

(Sgd.) V. S. JAYAWICKREMA,
A.D.J. 10
15.5.50.

After Lunch. 15.5.50.

I. W. W. INDATISSA. Affirmed.
Cross-examined by Mr. Jayawardena (Contd.).

. In 1DI1, “H ” is a temple. That corresponds more or less to the
Vihare in P8; “ C-*’ in 1DI1 is the bana preaching hall, which corres-
ponds to what is called dhana salawa in P8. “ E” in 1Dl is a build-
ing where bana books are kept ; it corresponds to the library in P8.

F in 1D1 corresponds to the living quarters No. 8 in P8. Buildings
in P8, i.e. the Sri Sumangala Memorial Building, room No. 12, kitchen 20
and dhana sala, living quarters No. 9, room No. 5, priests’ quarters
and the garage in P8 are buildings which have come up 1DI.

I produce 1D2 in Plan P8 attached to the deed in favour of the
Rev. Mabotuwana Siddhartha. In respect of this Plan P8 ID2 is to
the South-West corner of the present building (that is marked in
pencil on P8) ; that is the Sri Sumangala Memorial Building. The well
is still there. ‘

Re-examination.

I have said that I have superimposed on P8 a tracing of 1D2.
That plan is on the same scale as P9. That plan, which is attached to 30
P3, is dated 19th August, 1885. I have marked the tracing on the
Plan PS8.

The buildings in 1D1 approximate with the buildings in Plan PS.
The Plan 1D1 does not state the extent, and it is definitely a plan with
a bigger extent of land than P8, i.e. on the western side. The boundary
on the western side is a line running practically North and South ;
the western boundary as ascertained by me runs North and South
to only about half the distance. The rest of it runs from North-West
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to South-East. When I said that the dhana salawa No. 3 is approxi-
mately the same as the building C, it is very approximate. It is
not in the same position. It shows a smaller building. The scales
differ ; and so with the library No. 7 and the buildings EE. The
buildings marked on 1D1 find no comparative buildings on P8. The
building A, * printing office’, finds no comparative building on my
plan ; and the portion in Schedule B as appearing in 1D1 contains no
buildings at all.

(Sgd.) V. S. JAYAWICKREMA,
A.D.J.

FRANCIS PANDITHARATNE. Affirmed. Ayurvedic physician.
70 years of age, residing in Hikkaduwa.

I was a pupil under the Hikkaduwe Sri Sumangala Nayaka
Thero. I learned at the Pirivena. I joined the Pirivena in 1897.
I was resident there. I was there till the death of Sri Sumangala
Thero, that is in 1911. 1 was there for 14 years, that is from 1897 to
1911. T know Mabotuwana Siddhartha Thero. He was also resident
in that Pirivena. I know that Sri Sumangala Thero and Siddhartha
Thero were co-pupils.

(Mr. E. G. Wikramanayake objects to the last sentence on the
ground that it is hearsay evidence.)

(Court :
@. How do you know that they were co-pupils ?

A. They talked to each other, and from their talks I found it
out.)

(Mr. Pereira produces deed No. 1676 of 31st May, 1879, marked
P10. He says it is a certified copy of the deed.

Mr. E. G. Wikramanayake objects.)

(Court :

. Do you know of any deeds executed by Hikkaduwe Sri
Sumangala Thero ?

A. Thave heard of it.)

I rule out this document P10 at this stage.
at an appropriate stage by a proper witness.
(To Court :

I learned in various classes at the Pirivena.)

I have stated that I was there till Rev. Sri Sumangala died.

There were pupils of Rev. Sri Sumangala in the Pirivena, but none of
them were ordained by him. Following are some of the priests

It should be produced
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No. 18 ordained by him. One is Mabotuwana Siddhartha. He was his first

proceodings pupil. Second is Telwatte Seelananda who was in Kandy. Then
District Court ~ Rambukpotha Pannasara ; then. Mahabole Gnaneswara, then Kahawe
i Premaratne ; then Borukgomuwe Revatha, presently of Gangoda-

wila ; then Seelananda of Matale ; he went to Siam.

Evidence of

Francis At the time I joined the Vidyodaya Pirivena there was the library,

ponditharathe  that is the present library. The library building that is there now

Continued was erected when I was there. I know the Sri Sumangala Dharma
Salawa. That was not there when I joined. It was put up subse-
quently. I think that was built in 1912 or 1913. T am not quite 10
sure. I also contributed toit. At that time the Principal was Kahawe

Ratanasara Thero.

Rev. Sri Sumangala was suc'ceeded by Gnaneswara Thero. He
was appointed by the Vidyadhara Sabha.

(T'o Court :

I know that he was appointed by that Sabha because I was
awaiting that appointment. There were two candidates. They were
Vice-Principals. The other was Heyantuduwe priest. Gnaneswara
Thero was appointed. One of these priests was appointed the
Principal and the other was appointed the Director. Heyantuduwe 20
Thero was appointed the Director.)

(Mr. E. G. Wikramanayake objects to the evidence of this witness
on this point unless he says he attended the meeting at which these
appointments were made. He says witness was not a member of the
Sabha and therefore could not have been present at the meeting.)

(T'o Court :

T know that these appointments were made at the meeting,
because I was standing outside the meeting room and listening to the
proceedings. There was a hall called Muniyasiriwardhana Hall where
meetings were held at that time. That building was broken down 30
later.

Court :

). Were you inside the hall or outside the hall when that meet-
ing was held ?

A. TInside the hall.
At that time I was residing in those premises.)

After his appointment he functioned as Principal. He functioned
till he died. He died in 1920 or thereabout. I cannot say the exact
date.
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Even after I left the Pirivena I was in touch with it. 1 was No. 18
staying in Gampaha after I left the Pirivena, and whenever I came to E;l?(f::‘:}‘l‘;gs
Colombo I used to visit the Pirivena. I used to visit about once a District Court
month or sometimes twice a month. 15.5.50—

Continmed
I have said that the first pupil of Rev. Sri Sumangala was . .
Mabotuwane Siddhartha. At the time of the latter'’s death I was a pmaon® "
pupil there. At that time Siddhartha was the Manager of the temple. Panditharatne
He had been the Manager even before I went there. When I was there Pxamination—
he was looking after the health of Rev. Sri Sumangala who was very

10 old then.

I know the Dagoba that is there now. The construction of that
Dagoba started before I joined, and at the time 1 joined it was nearing
completion. I think it was completed in 1908. The ‘ kotha > was
kept about 4 or 5 years after I became a pupil. That Dagoba is still
there. At that time there was a small Vihare. That Vihare room was
about 30 feet long and about 15 feet wide. That was pulled down and
another was erected. That was done about 6 or 7 years after I
joined. That was after the completion of the Dagoba. The new
Vihare was built after the completion of the Dagoba.

20 There was a boundary wall there. It was broken in some places.
I know the portion that was transferred to Rev. Mabotuwana Siddhar-
tha. That portion was included with the rest of the Pirivena premises.
That wall was there when I joined.

The new Vihare which I just referred to is about the same size
as that of this Court building. It is a big building. The bo-tree was
planted when I joined.

The name given to this block of land is Vidyodaya Pirivena.
This Dagoba and the Vihare were put up for the students to worship ;
it is similar to the Chapel attached to St. Thomas’ College.

30 I know the Nayaka Thero’s quarters. When 1 joined, it had
been constructed. The garage was also there at that time. He had
a carriage and also a dolawa. I know the Sri Sumangala Memorial
Building. That was erected after I left the Pirivena.

I was not present at the meeting of the Sabha that was held
immediately after the death of Rev. Naneswara for the appointment
of his successor.

. Do you know how Ratanasara Thero functioned as Principal ?
(Mr. E. G. Wikramanayake objects to this question.)
(To Court :
40 I know that Rev. Ratanasara functioned as Principal after the

death of Rev. Naneswara.)

1251~}
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No. 18 I had seen him frequently there. Whenever I came to Colombo
Prococdings I used to go there. He lived in the quarters that is occupied by the
District Court ~ present Principal, Rev. Sri Sumangala was occupying the same

15550~ quarters which Rev. Morentuduwe was occupying. That building is
close to the kitchen and the dhana salawa. Isay that Rev. Ratana-
Evidence of sara and Rev. Piyaratane were occupying the same quarters. Those

g;?:ﬁitiaratne quarters are to the South of the dhana salawa. I can tell definitely

Examination— from a Plan. (Shown plan P8.) The quarters of Piyaratane Thero is
Continued to the North of dhana salawa. (Witness points out No. 4.)

I did not attend the meeting at which the appointment of the 10
next Principal was made after the death of Ratanasara Thero. I
know it is Baddegama Piyaratana Thero who functioned as Principal
after the death of Ratanasata Thero. I used to go and see him
when I come down to Colombo.

I know the portion of the land that was got by Rev. Mabotuwana
Siddhartha. There was a school in that block.

(7o Court :

There was a school outside that block. I mean outside the wall.
That is the Clifton School.)

That was a Christian School. There was also a building in the gq
block of Rev. Mabotuwana Siddhartha. That building is not there
now. A new building was erected later. The building is called Sri
Sumangala Memorial Hall. There was also a row of rooms for the
priests there. The operation of the Sri Sumangala Memorial Building
started at the time of Rev. Ratanasara, and the building was completed
during the time of Rev. Baddegama Piyaratane, the plaintiff. Some
of my relations also contributed to that building fund. I know one
Panditha Gunawardene contributed Rs. 1,500/- to that fund.

1 know that Rev. Siddhartha went to India. It is about four or
five years after his return from India that he died. 30

I have said that I was present at the meeting at which Rev.
Naneswara was elected. There were 13 members of the Sabha
present at that meeting. Among whom I can remember are Messrs.
Simon Hewavitarne, Jacob Moonesinghe, Edmund Hewavitarne,
D. D. Pedris, W. H. W. Perera, and D. D. Abeyratne.

There are coconut and jak trees on, this land, and in my time it
was the Manager who took the income from those trees. The Manager
at that time was Rev. Hikkaduwe Premanande. He was appointed
by Rev. Sri Sumangala. Rev. Premanande was functioning as
Manager till his death. He died about five or six years ago. Fill 4
then he was functioning as Manager and receiving the income from
that land. Rev. Mabotuwana Siddhartha never enjoyed the produce
of this land.
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I know Rev. Devundara Jinaratane. He was in Hunupitiya
Gangaramaya. He never came and took the produce from this land.
To my knowledge he did not ask for any rights there.

Cross-examined by Mr. E. B. Wikramanayake —Nil.
Cross-examined by Mr. E. G. Wikramanayake.

That Hunupitiya which I mentioned just now is Hunupitiya in,
Slave Island where there is the Empire Theatre.

I have said that Rev. Premanande was the Manager in. my time
and that he was appointed by Rev. Sri Sumangala. He was therefore
10 answerable to Rev. Sri Sumangala. It was on the responsibility of
Rev. Sri Sumangala that he collected any income from these premises.
). Were there money offerings also ?
A. Yes.

Q. There were till boxes kept there and they were in charge of
Rev. Premanande as Manager ?

A. Money offerings were taken by the Vidyadhara Society.

(. Was the whole Society present there to open the till boxes ?

4. The till boxes that were kept there were under lock and key.

(. Was there no representative of the Society present to open
20 or to remove the till boxes ?

(No reply.)

The people who came to the temple gave the offerings. There is
no other temple there in that particular area. The people who come
to worship there offer flowers also.

(To Court :
They offer the flowers in the Shrine Room.)
The till boxes are also kept there. It is the worshippers who come

there and offer money. The produce of the land was taken by Krithia
Addbikara who at the time was Rev. Premanande.

30 (Mr. Pereira says that the Krithia Addhikara is the term used
for the Manager.)

Apart from collecting the income of the land Rev. Premanande
was looking after the priests who come there from outside. That
was one of his duties as Manager. Rev. Premanande had the keys
of the temple. The keys of the other buildings were also with
Rev. Premanande.

(To Court :

The preparation of breakfast for the pupils was also in his
charge. The lay pupils used to go out for breakfast.)
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There were decorations, etc., done in the Temple premises on
Wesak Day and other days of ceremony. That work was done
under the direction of the Principal and Rev. Premanande. The
members of the Sabha are also dayakayas. There are thousands
of dayakayas and it is from them that members of the Sabha are
chosen. At the death of one member of the Sabha another is appointed
and the appointment is made by the remaining twelve members of
the Sabha. It is by means of circulation that a vacancy is published.
I do not know whether it is by publishing an advertisement in the
press that the appointments are made.

Q. You personally do not know of any instance where such an
appointment is published ?

4. No.
Q. You yourself was a dayakaya in the Temple ?
4. Yes.

Q. And you as dayakaya was never informed of an election
before it was made ?

A. No.

I have stated that all matters were managed by Rev. Premanande.
I know that so far as buildings are concerned contributions were made
by Rev. Sri Sumangala himself, and that the money that came in
were in charge of Rev. Premanande. I know that that money was
utilised for the construction of the buildings, I have also said that I
was so interested in the Pirivena that I used to go there whenever I
come to Colombo.

I know that there were annual reports issued.

I have some of them with me.
annual reports.

I get all information from those

I have said that Rev. Sri Sumangala ordained certain priests and
gave a list of some of those priests.
tion of those priests whom I have mentioned. I have told to Court
only what I have been told. 1 know about the ordination of those
priests because Rev. Siddhartha had told me. It is he who told me
about the ordination of those priests. I did not ask from Rev. Sri
Sumangala about it.

(To Court :

It is in a conversation that I gathered the information about
these ordinations.)

Q. You did not ask from Rev. Sri Sumanagala about this ?
A. No. '

10

20

I was not present at the ordina- 30

40
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Q. You were only a pupil there and you did not speak to him
with regard to these things ?

A. No.

. You were not told by anybody else about it ?

A. Some of the other priests also told me about it.

I know that the ordinations are registered in Lekammitiya.
I have said that Rev. Siddhartha was the first pupil of Rev. Sri

Sumangala. I was about 17 or 18 years old when I joined the
Pirivena. I know what happened in 1879.

@: Have you seen reports of the Vidyodaya Pirivena issued
with the sanction of the Principal ?

A. Yes.

. And with the approval of the Sabha ?

A. Ido not know that.

. They were reports of the Pirivena itself ?

A. Yes.

). Those reports contained all the activities of the Pirivena ?
A. Yes.

From those reports did you come to know that Rev. Jinaratana
was a pupll of Rev. Sri Sumangala ?

A. No. I did not see any such things.

@). Rev. Jinaratana was not in this Pirivena ?

A. No.

Q. The reports were issued with the authority of the Principal ?
A. Yes.

From the time of Rev. Naneswara the report contained reference
to Rev. Jinaratana as being the first pupil. At that time he got it
inserted as such.

Q. How do you know that Rev. Jinaratana got his name inserted
as the first pupil ?
A. He must have come there and got it inserted.

Q. Is that an inference that you are drawing ?
supposing that that was so ?

A. 1 think so.

Are you merely
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I have met Rev. Jinaratana about 30 or 40 times in Hunupitiya.

Q. You said that Rev. Jinaratana got his name inserted as the
first pupil ? Are there any other cases where he got things done ?

A. Tknow he got a land transferred in his name by Rev. Mabotu-
wana Siddhartha.

Q. That was a piece of Gangaramaya which Rev. Siddhartha
got ?

A. Yes.
. To whom was the rest of the land dedicated ?
A. 1 do not know that. 10

Q. There was a temple in the land that was presented to
Mabotuwana Siddhartha ?
A. Yes.

Rev. Jinaratana was the Vihara Adhipathi of that temple.
Rev. Mabotuwana Siddhartha was its incumbent before that. I do
not know to whom the other portion of Gangaramaya was presented.

I do not know whether Rev. Jinaratana was the first pupil or not.
But I know that he got his name inserted as the first pupil. Rev.
Nanessara knows about this better. The other person who lived with
Rev. Sri Sumangala was Rev. Ratanasara.

(To Court :

During Rev. Sri Sumangala’s lifetime Rev. Jinaratana was the
Vihare Adhipathi of Gangaramaya.)

20

When Rev. Jinaratana went to Gangaramaya as Vihare Adhipathi
Rev. Sri Sumangala went and helped him. And it is on behalf of
Rev. Sri Sumangala that he got P3 written. I have already said
that that deed was written in his name, and that it was included with
the rest of the Pirivena premises. That was taken in the name of
Rev. Sri Sumangala.

(Sgd.) V. S. JAYAWICKREMA,

A4.DJ.%°

Further hearing tomorrow.
Witnesses to attend Court.

(Intld.) V. S. J.,
A.D.J.
15.5.50.
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No. 19
Proceedings before the District Court

2882 P. 16.5.50.

(Corrections to proceedings, if any, of the previous date to be
done later.)

Mr. Wikramanayake says that yesterday the plaintiff was
seated in Court and that he sees him in Court even today. He says
that he should not be in Court if he is going to give evidence in this
case.

10 Mr. Pereira admits that he was seated inCourt yesterday.

Mr. Wikramanayake says that if the plaintiff wants to give
evidence he must leave the Court.

Mr. Pereira says that there is no such rule.

Mr. Wikramanayake submits that it is the practice of this Court
to ask the parties to the case who want to give evidence to go out.

Mr. Pereira refers to section 174 and says that under that section
the plaintiff is entitled to remain in Court.

ORDER

Under section 151 if a party conducts a case in person he is

20 entitled to remain in Court, and has to do so ; it provides for that party

to produce his evidence and to call his witnesses. The Evidence

Ordinance says that a party to a case is a competent witness. This

section 151 does not compel that party to give evidence first and then

to call a witness. He can call his witnesses, and give evidence later.

I do not think that the position is changed where the party has re-

tained a proctor or Counsel to conduct his case. When a party vetains

a proctor or Counsel to conduct his case he has to stay in Court to give
him instructions.

Section 174 in my opinion does not apply to the parties to a case

30 who wishes to give evidence. In the course of the argument I pointed

out the difference between a party and a witness, under section 175
of the C.P.C.

Mr. Wikramanayake argues that that proviso is an exception.
I do not think that that is so.

I allow the plaintiff to remain in Court and help his Counsel
to conduct his case if he so desires.
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It was pointed out that the practice is for the plaintiff to leave
the Court if he is going to be called subsequently, or if his Counsel
or proctor advises him to get out. But I am not aware of any prac-
tice where if a party chooses to remain in Court he can be com-
pelled to leave. The plaintiff can remain in Court.

(Sgd.) V. S. TAYAWICKREMA,
A.D.J.

Mr. Pereira submits an additional list of witnesses and moves
that the Court summon the Registrar of Lands to produce a duplicate
of deed dated 18th May, 1879, and also Mr. W. H. W. Perera, Proctor, 10
Colombo. Mr. Pereira says that Proctor Perera’s name is in the de-
fendant’s list of witnesses.

Mr. Wikramanayake says that he cannot object to the filing of
a list of witnesses, but that he has a right to object to a witness being
called at the time when that witness is called in.

I agree with Mr. Wikramanayake on this point.

I allow the application for the issuing of summons on these wit-
An objection can be raised at the proper time and I shall

nesses.
then decide the matter.
Issue summons returnable tomorrow. 20
(Intld.) V. S. J.,
A.D.J.

At this stage Mr. Wikramanayake withdraws his objection to a
certified copy of deed No. 167¢ of 18th May, 1879, being put in.
He also says that in these circumstances the Registrar of Lands need
not be cited to produce the duplicate deed.

ORDER

Summons on the Registrar of Lands is to be stopped.
mons on Mr. Perera only.

Issue sum-

(Intld.) V. 8. J., 30
A.D.J.

FRANCIS PANDITHARATNE. (Reaffirmed.)
Cross-examined by Mr. E. G. Wikramanayake (Contd.).

I have told the Court yesterday that Rev. Premanande was
the Manager of the Maligakande Temple, that he was appointed by
Rev. Sri Sumangala, and that till his death he functioned as Manager.
Rev. Premanande died about 5 or 6 years ago. I was a dayaka and
was residing in the Maligakande Temple for a time. I was a student
as well as an abitthiya (acolyte) under Rev. Sri Sumangala.
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@. Do you know the practice obtaining in that temple ?
A. Yes.

Q. And also in quite a number of other temples ?

A. Yes.

Q.

Do you know that in quite a large number of temples, parti-
cularly in big temples, there is a Viharadhipathy to look after and
manage the affairs of the temple ?

A. T do not know about that.

. You said that Rev. Premanande was appointed the manager
10 of this temple by Rev. Sri Sumangala to look after the affairs of this
temple ?

A. Yes.

Do you suggest that Rev. Premanande was appointed to
look after the affairs other than Rev. Sri Sumangala’s ?

A. No.

Q. Rev. Sri Sumangala who had the control of these premises
rightfully appointed someone to deputise for him in the manage-
ment and gave him the power to manage ?

A. Yes.
20 @. In a similar way, you know that in other temples the Vihara-
dhipathy appoints someone to act on his behalf ?
A. That I do not know.
Q. You yourself being a dayakaya of the Hikkaduwa temple
know that the Viharadhipathy of that temple is not residing there ?
A. Yes.
Q. And that he has appointed somebody to look after the affairs
on his behalf there ?
A. Yes.
@. Who is that person ?
30 A. He is called Depasse.
This is an instance of which I am personally aware.

Rev. Premananda was not a pupil of Rev. Sri Sumangala. Iknow
that he was a pupil of a brother of Rev. Sri Sumangala. He was
a pupil of a co-pupil of Sri Sumangala. He was a pupil of Rev. Maha-
jeevananda who was a co-pupil of Sri Sumangala. Rev. Sonuthara,
Mahajeevananda and Sri Sumangala were all co-pupils and their
tutor was Revatha Nayaka Thero.

Q. Rev. Mabotuwana Siddarta was also a pupil of Revatha
Nayaka Thero ?
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A. Yes, I have heard of it.

@. And he was a co-pupil of Rev. Sri Sumangala ?

A. Yes.

. Rev. Premananda was never a pupil at any time of Rev.
Sri Sumangala ?

A. No.

Q. You have told the Court that Rev. Premananda was ap-
pointed Manager by Rev. Sri Sumangala ?

A. Yes.

. Rev. Premananda was at no time appointed by the Sabha 10
or by anybody else as Principal of the Pirivena ?

A. No.

@). So that at no time then was he the Principal of this institu-
tion ?

A. No.

1 am a dayakaya of Tilakaramaya Temple at Hikkaduwa, where
Rev. Soratha is the Viharadhipathi.

. Do you remember the time when Rev. Premananda wrote
a deed in favour of Rev. Soratha at Hikkaduwa ?

A. 1 have heard of it. 20

Q. You as a dayakaya was not present when that deed was
executed ?

A. No. T heard that that deed was executed in Ambalangoda.

. Did Rev. Piyaratana also go there ?
A. 1 do not know that.

. That was at the time when this dispute between Rev. Piya-
ratana and Rev. Morontuduwe Sri Nanessara was going on ?

A. I do not know that.

I have said that I used to visit the Pirivena whenever I came to
Colombo, and that those visits were once or twice a month. 30

). These disputes and other matters connected therewith were
known, by the public ?

A. Yes.

. And incidents arising out of such disputes were published
in the papers ?
A. Yes.
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Q. Being a past pupil of that Pirivena and being a person who
visits the Pirivena frequently and takes an interest in it, you say
that you do not know whether that deed was executed at the time
when this dispute was going on ?

(No answer.)

(To Court :

I only heard about that dispute and that dispute was with regard
to giving a deed. Before giving that deed there was no dispute.)

I knew that Rev. Morontuduwe Sri Nanessara fasted in 1932.
I do not know whether that
fast was as a result of a dispute with regard to the charging of fees
from the priests. When I went to the temple I did not care to find it
out because I was not interested in it.

. You went there merely to find out information which you
think would be helpful for Rev. Piyaratana in this case ?
A. Ideny that. I am in favour of Rev. Morontuduwe also.

Q. Do you deny that certain priests from various temples,
such as Malwatta Temple, came there to settle a dispute ?

A. T have heard of that.

. You went there regularly but you did not care to find out
what the cause of this fast was and why various priests from all over
Ceylon came to the temple to settle it ?

(Mr. Pereira objects to that question being repeatedly asked.
I ask Mr. Pereira to allow Mr. Wikramanayake to cross-examine the
witness without interruption.)

I have told the Court that I was so interested in the Pirivena
that I went there whenever I come to Colombo, and on those occasions
I was interested to find out the progress of the Pirivena.

. Do you consider it proper for priests to be charged fees at

30 that Pirivena ?

A. Yes; otherwise the lights cannot be maintained.

. So you know that there was some trouble about charging of

fees ?
A. Yes.

. And you found that out when you went to that Pirivena ?
A. Yes.

{To Court :

I performed the function of dayakaya only occasionally, not
every day.)
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As a dayakaya of that special character I approved of that fee
being charged from the priests. When I went there I was told about
it. I was told that the dispute was about a fee charged for lighting
to enable the students to study at night. I heard that Rev. Moron-
tuduwe was fasting, but I do not know why he was fasting. I think
there was a mention in the papers of this fast and I myself read that
article in the paper. I did not go on a particular date to the Pirivena
to find out about this, but when I came down to Colombo I visited
as usual and then found it out.

@. And you made inquiries and found out that the fast was 10

as a result of the charging of that fees ?

A. Yes.

@. And you also came to know that that matter was settled
by the visit to that temple of the priests from various parts of Ceylon,
including the High Priests of Malwatta and Asgiriya ?

A. 1 do not know whether those priests came in connection
with that fast, but I know they came to settle something.

. You did not care to find out what dispute they came to settle ?

A. T heard that they came there and went away. That is all
I know.

There is no necessity for me to find out all those things.

. Did the High Priests of Malwatta and Asgiriya temples ever
come on, any occasion to that temple before ?

A. Not to my knowledge.

Their coming there is not a matter of interest to me. I cannot
say whether that fast took place in 1953. I have heard of the fast,
but do not know the date. I cannot say how long before the time at
which Rev. Premaratana executed that deed that this fast took
place. Whenever I went to the Pirivena I found that that dispute,

which started at the time of the fast of Rev. Morontuduwe, was 3¢

eontinuing and that that dispute went on without a break todate.

I know that at the time of the execution of that deed there was
some trouble between Rev. Piyaratana and the Sabha on the one side
and Rev. Morontuduwe on the other. I do not know whether Rev.
Premananda made reference to the Viharadhipathi of the Maliga-
watte Temple in that deed. Rev. Premananda had no right at any
time either to be Viharadhipathi or Parivenadhipathi. If Rev. Prema-
nanda purported to describe himself as Viharadhipathiof Maligawatte
Temple in January, 1940, I do not know any reason for it. I have

heard about a deed on which Rev. Morontuduwe was claiming. That 40

was a deed executed in his favour by Rev. Jinaratana. I have heard
that it was a deed executed in June, 1941. 1 do not know whether
that was the deed that was executed in Ambalangoda.
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Rev. Jinaratana was never a pupil of Rev. Sri Sumangala. No. 19
I know that definitely. I was born in 1877. I have said yesterday Froceedings
that Rev. Jinaratana was officiating as Viharadhipathi in Ganga- District Court
ramaya Temple at Hunupitiya, Slave Island. I do not know whether [5550—

Gangaramaya Temple was a temple which had been dedicated to

Rev. Sri Sumangala. Evidence of
Francis
(Mr. E. G. Wikramanayake wants to show to witness a deed Panditharatne
dated 19th November, 1873, and to mark it as 1D3. tomination. -
Continued

Mr. Pereira says that it is not to be assumed that he consents
10 to this document going in. He says he will object to this document
when it is produced.)

(Shown.that document to witness.) Its writing is very illegible
and I cannot read it.

I was the ‘“ abitthaya ’ of Rev. Sri Sumangala, and I can remember
his signature. (Shown the signature on the deed just referred to.)
This is the signature of Sri Sumangala.

Yesterday I told the Court that I used to receive the Principal’s
reports from time to time and that the mame of Rev. Jinaratana
had been inserted there as the chief pupil of Rev. Sri Sumangala.

20 I have seen those reports and have read them. I have seen Rev. Jina-
ratana’s name inserted at the time of Rev. Nanessara and also at
the time of Rev. Ratanasara and Rev. Baddegama Piyaratana.

I am from Hikkaduwa and Rev. Piyaratana is from Baddegama.
I do not know whether he is from Weheragoda or Kodagama. Koda-
gama and Baddegama are close to Hikkaduwa. I have heard of him.
I have known Rev. Piyaratana before he started to function in this
temple. When he was at Ananda Pirivena I have gone to see him.
I knew him from that time. Occasionally I have been going there
and talking to him.

30 . Then why did you say that you have heard of him when
I asked you whether you knew him ?

A. Because you referred to a priest in Weheragoda.

After the plaintiff became the principal of Maligakande Pirivena

I was meeting him occasionally. I did not notice any pride in him
in the fact that he is a scholar in Sanskrit. I know that he has written
several books and stanzas. 1 was myself a pupil in the Pirivena
studying Sanskrit. I was interested in that subject. He knew that

I was interested in Sanskrit. He had never shown me any of his
compositions in Sanskrit. But I have seen some of his compositions.
40 I have told him that they were good compositions, but there are other
good writers also. About the fact that he wrote certain verses on
the occasion of the 80th Birthday of Rev. Jinaratana I do not know.
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No. 19 I live in Hikkaduwa and I did not hear of such a thing. This is the

procoodings first time that I heard of such a composition. I am certain that

District Court I did not hear or see such a composition by him.

16.5.50 —

Continued .
o R3(v). Baddegama Piyaratana might be aware who the pupils

Evidence of of Rev. Sri Sumangala were.

Francis

Panditharatn

Cross. I do not remember of any prize-giving during the time of Kahawe

exagmination—

O intedd Ratanasara Thero, at which His Excellency presided. But I remember

of such a prize-giving during the time of Rev. Nanessara. I know
that during that time His Excellency distributed the prizes, but I can-
not tell the exact year. I even contributed to that prize-giving. 10
I did not attend that function, but I only contributed.

(Shown a printed report which had been published concerning
the period 1919 to 1927.) I did not get a copy of this Report. I did
not see this particular report, but I had seen earlier reports. I did
not attend that prize-giving even after contributing because those
days I had more important duties to attend.

(Shown a similar report covering the period 1928 to 1939.) I have
seen this report. It is a report that was published at a prize-giving,
with the authority of the Principal. I do not know whether that
report was written out by Rev. Baddegama Piyaratana. In 1939, 20
I think the Principal was Rev. Kahawe Ratanasara and not Rev.
Piyaratana. I cannot say exactly who was the principal in July,
1940. I can remember Rev. Ratanasara’s time. I even attended his
funeral, but I cannot say exactly how many years ago he died. Tt
may be in 1936 that he died. I knew Rev. Piyaratana when he was
the Vice-Principal.

(Shown signature at page 6 of the above report.) This is the
signature of Rev. Piyaratana. He has signed here as the Principal
of the Pirivena. The date given is 1940. This report had been
distributed at the prize-giving, with the authority of Rev. Badde- 30
gama Piyaratana, the plaintiff.

(Mr. Wikramanayake marks that report as 1D4 and says that
the above information appears at page 6.)

(Sgd.) V. S. JAYAWICKREMA,
A.D.J.
16.5.50.

Court adjourned for lunch.
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D.C. 2882 /Land.
(After Lunch.)
FRANCIS PANDITHARATNE. Affirmed. Recalled.

Cross-examination (Contd.) :

16th May, 1950.

The Vidyodaya Pirivena used to publish occasionally a magazine.
That magazine was published as a magazine of the Pirivena and
under the control of the Principal of the Pirivena. As an old pupil
of the Pirivena I contributed towards the magazine and purchased
it.

10 (Shown a copy of the magazine : This is a copy of the magazine
of the Vidyodaya Pirivena and to which I subscribed. The editor in
1926 was Dr. C. A. Hewavitarne. He is the father of one of the
defendants and Hewavitarne was one of the members of the so-called
Vidyadhara Sabha. He was the Secretary also.)

I received it at the time of publication and [ saw at page 21 the
editorial by the editor, Dr. C. A. Hewavitarne. At page 22 of that
magazine there is a statement. (It is marked 1D5.)

To Court :

Q. Did you read the statement in this magazine that Jinaratana
20 was the chief pupil ?

A. I may have.

I am a Sinhalese scholar niyself. I was interested in the Piri-
vena. That is why I paid for and bought the magazine. In the
normal course I read that editorial, and in the normal course I must
have read that statement. I have seen other statements also that
Jinaratana was the chief pupil. I saw also in this magazine a state-
ment under the authority of Dr. C. A. Hewavitarne that Jinaratana
was the chief pupil of the Chief Pirest. It is there, but I cannot believe
it.

30 Q. Why do you think Dr. Hewavitarne was making false state-
ments ?

A. He wasignorant. 1 say that Dr. Hewavitarne did not know.

Q. Do you know Rev. Weliwitiye Sorata’s signature, ths pre-
sent Viharadhipathi of that temple of which you are a Dayakaya ?

A. 1 have seen his signature and his handwriting.
definite about his signature.

I cannot be

(Shown a document :)

Q. Is that the signature of Weliwitiye Sorata ?
writing ?
40 A. There is a similarity to his handwriting.

The hand.
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@. You cannot recognise the signature ?

A. It may be his.

Q. Isit not his signature ?

A. I will not deny that it is his signature.

Q. Was Rev. Weliwitiye Sorata in Calcutta at any time ?

A. Yes.

Q. In 19407

A. T do not know the year, but he had been to Calcutta.

Q. If Sorata refers to Rev. Jinaratana as the chief pupil of Rev.
Sri Sumangala, can you explain why he should do so ? 10

A. T can say why.
@. Why.

A. Because he was not a pupil.
what I have heard.

I knew the Rev. Sri Sumangala. He was the head of the Mal-
watta Chapter, although not a Maha Nayaka priest. He died very
recently. He died at the ripe old age of over 90. As well as I am aware
he was at the Malwatta Temple.

I can say the truth of it about

@. Do you know these gentlemen ? D. D. Abeyeratne ?
A. Yes. He was Gate-Muhandiram. 20

I remember the time I left the Pirivena in 1911 or 1912. At
that time this gentleman was alive. He was a member of the so-
called Vidyadhara Sabha. I know Simon Perera Dharmagunawar-
dena. At the time I left the Pirivena he was also a member of the
Vidyadbara Sabha. So was Jacob Munasinghe. So was Edmund
Hewavitarne. So was W. John Perera. So was D. D. Pedris,
Simon Hewavitarne, John Silva, M. Don Juwanis Appuhamy who
lives in Dam Street. So was Don Stephen Senanayake. So was
K. Edmond Silva. So was A. D. M. Perera, and L. Don Hendrick
Appuhamy. I knew these people, and in 1911 or 1912 at the time 30
I left the Pirivena they were members of the Vidyadhara Sabha and
they were all alive.

Q. Yesterday you gave the names of the persons who formed
the Vidyadhara Sabha that elected Rev. Nanissara ?

A. I gave certain names.

). There was a meeting in which you were so interested that
you were present in the hall ?

A. Yes.
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. And the names of the persons you gave were names that

impressed themselves on your memory?
A. Yes.

Q. Those you mentioned were those you were certain were
present there?

A. Yes.
I mentioned among others the name of W. H. W. Perera.

Q. I have given you 13 names of persons as they were in 1911
or 1912 the members of the Vidyadhara Sabha. They were all alive
10 at the time of this magazine ?

A. Most of them were alive.

Q. You just told me that at the time you left the Pirivena
they were all alive ?

A. (No answer.)

I left the Pirivena after the death of Sri Sumangala, that is,
after the appointmnet of Rev. Nanissara.

@. Can you explain how W. H. W. Perera came to be present
at that meeting ?

A. I cannot say why he was present.

20 @. Or why he functioned as a member of the Sabha that was
elected?

A. Iremember him in the hall.
a member or not.

Q. You told the Court after that, that among the members
who elected this priest was W. H. W. Perera ?

A. That is how my recollection goes.

I do not know whether he was

Rev. Nanissara gave up the robes at one time ?

For about one day.
One day or one week ?
30 One day.

When he gave up the robes he ceased to be a priest ?
But there was a thread that was attached to his person.

RS IS

According to Buddhist ceremonies there is a thread that is tied
to a priest.

. Was he re-robed and re-ordained ?
A. He was taken to Kandy.

1251—K
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). And there re-robed and re-ordained ?

A. 1 know he was only taken to Kandy.

I do not know what
happened.

Q. He was re-robed and re-ordained by Devundara Sri Jina-
ratana ?

A. I do not know that but I only heard that he was taken by
some dayakayas.
Q. For what purpose ?

A. I did not hear. I do not know for what purpose he was

taken. 10

@. Can anybody other than a priest be the Principal of this
Pirivena ?

A. A person who is appointed by the Vidyadhara Sabha.

@. Can a person other than a priest be appointed by anybody
at all as Principal of this Pirivena ?

A. A layman cannot be appointed. Only a priest can hold
that office.

. When Nanissara gave up his robes he ceased to be a priest
for the time being ? ‘

A. He took off his robes, but had his yellow thread. 20

@. You told us that he gave up his robes for 24 hours ?

A. But still he was wearing that yellow thread.

He never told me he was disrobing.

Q. When he was taken to Kandy was he taken without his robes
by the dayakayas ?

A. I was not present. I cannot say how he was taken.
To Court :

I was not present on the occasion, when he gave up his robes.
I was an Abithaya of Sri Sumangala. He was the High Priest of Sri
Pada. 30

. From Sri Pada he got a large revenue ?

A. No. Only a small portion.

Q. But that small portion of what he got from there amounted
to a large sum ?

A. Yes.
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@. And that money was expended by Sumangala on the Mali-
gakande Temple ?

A. T1know that he sent that rioney to Don Carolis’ shop and put
it into an account there.

I received a half-century report of the Vidyodaya Pirivena.

A half-century would be 1924, at which time Dr. Hewavitarne
was the Secretary of the Vidyadhara Sabha. I saw on pages 23 and
24 a statement of the improvements and where that money was spent
as improvement.

(Mr. Wikramanayake marks that document as 1D6.)

That was published on the authority of the Vidyadhara Sabha.
It was issued by the then Principal Kahawe Ratanasara and signed
by him. It states among other things “ out of moneys received from
our Nayaka priest and the money received for exhibiting the casket.
The Image House was put up at a cost of Rs. 30,000/- from the money
received from Adam’s Peak by our Nayaka priest.”

. Have you any reason to state that Kahawe Ratanasara made
a false statement in regard to that ?

4. No.

Collections at Adam’s Peak are divided into two —one to the
Devales and the other to the Buddhist priests. The Buddhist priests’
portion is collected and the Devale portion is spent by the Devale
authorities. Rev. Sri Sumangala, as the Nayaka priest, had access
to certain funds that were collected from alms at Adam’s Peak.

. And from the statement of Kahawe Ratanasara, which you
accept, he had spent Rs. 30,000/- for the building of the Image House
at Maligakande ?

A. He may have spent even more.

A meeting hall was built by Nanissara at an expense of about

30 Rs. 8,000/-.

@. You have told us that when the Nayaka priest got the collec-
tion that came to him from the collection at Adam’s Peak they were
sent to Don Carolis’ shop ?

A. He kept an account there and to that he sent the money.

The money that came to him was as the Incumbent of Adam’s
Peak. It was his share of the income from there as Incumbent.

Don Carolis’ shop was the shop belonging to the Hewavitarnes.
They were the Dayakayas of this temple. They were the chief
Dayakayas and the members of the Vidyadhara Sabha.
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Q. As Chief Dayakayas the money was entrusted by the priest
to them to be taken charge of and spent under the priest’s directions ?

A. That is a different thing.

Q. What is a different thing ?
A. In order that the money may be secure it was sent to them.

Q. It was sent to the Hewavitarnes’ shop for safe-keeping.
They were the Dayakayas who were looking after the Nayaka priest ?

4. Yes.
. And those dayakayas who owned the shop neither spent

that money on their own matters, but spent it under the direction 10

of the priest ?
A. Yes.

Q. That was the money that was spent for this Image House ?
A. Not only that. That and other lakhs of Rupees were spent
on it.

(Mr. Wikramanayake says that a witness called Kaluaratchi on
the plaintiff’s list of witnesses is in Court. Mr. Pereira says he is not
calling him.)

They expended it at the direction of the priest.

Re-examination :

I said that Mabotuvana Siddhartha was at one time in the 20

Gangaramaya Temple.

@. In what capacity was he there ?
A. 1 think he was the Incumbent.

@. Where was Jinaratana at that time ?
A. He may have been there under Mabotuwana Siddhartha.

Mabotuwana Siddhartha thereafter came back to the Vidyodaya
College. Owing to Jinaratana harrassing him he came back to the
Vidyodaya College. I said that thereafter he ministered to the re-
quirements of Sri Sumangala. But he died a couple of years before
Sri Sumangala.

Q. During the period of your direct connection with this place
or thereafter had Jinaratana anything whatsoever to do with the
Maligakande Pirivena or the Aramaya ?

A. He had nothing to do.

@. You heard the suggestion of Counsel for the lst defendant
that Nanissara and Ratanasara and even the plaintiff were there
as representatives of Jinaratana ?

A. I do not know anything of such a thing. Such a thing never
came within my knowledge. '
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. You were asked about the alleged fasting by this defendant ?

A. Yes.

). Were you present at any time ? Did you see him fast ?

A. No. I did not even take notice of it.

This gentleman is rather fond of fasting when he wants to have
his own way. On Sumangala’s death Nanissara, I said, was ap-

pointed by the Sabha. They were the then members of the Vidya-
dhara Sabha.

(Sgd.) V. S. JAYAWICKREMA,
10 A.D.J.

C. A. JAYATILAKA. Affirmed.

I am a Notary Public practising in the Sinhalese language.
a youth I was a pupil at the Vidyodaya Pirivena.

As

. From what year to what year ?
A. From 1905 to 1913, but in the intervening period I stopped
going there for a short period.

At the outset I was resident at the Pirivena. All along I was

residing there.
Q. Were you also one of those who looked after the High Priest,
20 Hikkaduwe Sri Sumangala ?
A. 1 had to look after him with some others.

I was present when Sumangala died. 1 was present at the

appointment of Nanissara as Principal also.
. By whom was he appointed Principal ?
A. By the Vidyadhara Sabha.

(Mr. Wikramanayake objects to this.)

I was personally present when Nanissara was appointed Principal
by the Vidyadhara Sabha. Nanissara was a pupil of Sri Sumangala.
T knew Mabotuwana Siddhartha.

30 Q. Whose pupil was he ?
A. He was also, I think, a pupil of Sri Sumangala.
(Mr. Pereira produces a certified copy of a deed by Hikkaduwe

Sri Sumangala appointing Mabotuwana Siddhartha a pupil of his,
deed No. 1676 dated 31.5.1879. Mr. Pereira reads out the deed.)

I know Heyantuduwa. During the time I was a scholar he was
a teacher. Heyantuduwa was the Vice-Principal.
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Q. When you joined in 1905 was the block of land that was
known as the Vidyodaya Pirivena the same as it is today ?

A. The land was the same.

There was a boundary wall right round. It was possessed as
one block of land.

@. Did you know that part of that block of land ? The title
was originally conveyed to Mabotuwana Siddhartha ?

A. 1Idid not know about it before this case.

All T say is that from the date I joined in 1905 it has been pos-
sessed as one land with a wall right round. I left the Pirivena about 10
1913. T visited the Pirivena thereafter as well.

Q. About how often did you come ?

A. Whenever there was an important matter at the Pirivena
I used to attend.

I was also one of the helpers or the Dayakayas outside to help
this Vidyadhara Sabha. I was a member of what is known as the
Vidyodaya Uppakara Sabha. I used to subscribe as such for the main-
tenance of the Vidyodaya Pirivena.

Q. All the time you knew the place, was there anybody known
as Viharadhipathi there ? 20

A. T only knew what was the Principal of the Pirivena. There
was no Viharadhipathi of the Pirivena, but only a Parivena Adhipathi.

I said that Nanissara was appointed as such. On Nanissara’s
death was appointed Ratanasara.

. Were you present on that occasion as well ?

A. T was not present at the time he was appointed, but I came
that same day in the night. But I learned of his appointment there.

Q. In fact, thereafter, who functioned as the Principal of the
Vidyodaya Pirivena in 1922 when Nanissara died ?

A. Kahawe Ratanasara. 30

He did so till his death. He died about 1936 or 1937 —I am not

quite certain. On his death the present plaintiff Piyaratana
succeeded him.

Q. Before he was appointed Principal did he hold any office
of that Vidyodaya Pirivena ?
A. He was the Vice-Principal.

Q. Can you say for what period ?

A. T cannot be definite, but for about 4 or 5 years he was Vice-
Principal.



151

On Ratanasara’s death he was appointed Principal.

Q. Were you present at that appointment or was that some-
thing you learned ?

A. 1 was not present but I heard.

. But who actually functioned to your knowledge as Principal
after Ratanasara’s death ?

A. The plaintiff.

@. During all those years, to your knowledge, had Devundara
Jinaratana anything to do with this temple ?

10 A. He had nothing to do with the Pirivena.

. Had he anything to do with the premises, the land, or any
part of the land ?

A. No.

Q. After you qualified as a student you were a teacher your-
self at the Vidyodaya Pirivena for a short time ?

A. While I was at the Pirivena I was a teacher also.

How many years were you a teacher ?
For 2 years.

Q.
A
@. In what subject ?
A

20 In Arithmetic.

After 1 left the Pirivena I was an examiner for the Oriental
Studies Examination.

. For how many years did you function as an examiner ?

A. For about 20 years, but not continuously. 1 examined,
then some other examiner continued and again I was appointed.
When I am asked to come and 1 have too much work I ask them to
excuse me, but I go when I have no work.

Q. When was the last time you were an examiner ?
A. Even this year I have been correcting some examination
30 papers. I correct papers that I set.

. What classes do you examine ?

A. Most of my examination is in the higher forms of the Vidyo-
daya Pirivena.

Q. To your knowledge did the then Vidyadhara Sabha meet
from time to time ?

A. Yes.

No. 19

Proceedings
before the
District Court
16.5.50—
Continued

Evidence of

C. A. Jayatilaka
Examination—
Continued



No. 19

Proceedings
before the
Distriet Court
16.5.50—
Continued

Evidence of

C. A. Jaya-
tilaka
Examination—
Continued

152

@. And was there a meeting sometimes for the appointment of
fresh members of the Sabha—Sabhapathis —when others died ?

A. Always a meeting was held to elect a fresh member.

@. Did you yourself attend such meetings ?

A. Generally we do not go and peep into those meetings, but
when there is a very important meeting we do go and have a peep.

Q. Were you yourself a member of this Vidyadhara Upakara
Sabha ?

A. Yes.

Q. Were they summoned when a new member or Sabhapathi 10
proper was going to be elected. (Mr. Wikramanayake objects.)

(To Court :

. How did the Upakara Sabha come into existence ?

A. I do not know how it came into existence, but I have been
informed some time back that I was appointed a member of this
Upakara Sabha and later when I got a letter that I should give alms
to the resident priest I sent alms.

I was appointed by the Vidyadhara Sabha. As a member of the
Upakara Sabha I did not attend any of the Vidyadhara Sabha
meetings. I cannot remember whether I was invited, but I remember 20
well that I never attended such meetings.)

Apart from sending money I did not attend any meeting of this
Upakara Sabha.

(To Court :

¢). For what purpose was this Upakara Sabha appointed ?
A. For the assistance of the Pirivena .

@. In what form ?

A. When the Pirivena got enlarged the payments became very
high and the Sabha could not bear the expenses and the Sabha got
another Sabha to help the Vidyadhara Sabha.) 30

They always ask for something in kind.
(To Court :

This Sabha was for maintaining the priests who are resident there
—the Upakara Sabha.

Q. About how many years ago were you appointed to this Upa-
kara Sabha ?

A. Between 1920 and 1930 I was appointed a member of the
Upakara Sabha.)
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@. In your time what were the buildings that existed on this
land ?

A. There was an old school in the place where they have built
the Sri Sumangala Memorial Hall.

When 1 joined in 1905 the old school was in existence.

. When was the Sri Sumangala Memorial building put up ?

A. In the time of Kahawe Ratanasara. That would be about
1935 or 1936.

. Whom was it put up by ?

10 A. When Kahawe Ratanasara was the Nayaka priest he was
responsible for this building and he got the Dayakayas to help as
well as the Vidyodaya Pirivena Sabha.

Q. What were the buildings there ?
A. To the north of that old school there were threc rooms used
by the Japanese priests.
@. Are those rooms any longer in existence or are they replaced ?
A. They are not in existence now.
There is now a set of rooms immediately to the north of the Sri
Sumangala Memorial building.
Was there a Dagoba ?
In the same place where it is now.

What about the Vihare ?
In 1905 the work of the Vihare was started.

20

SESPENES

Q. Is that the Vihare at present in existence or are you talking
of the old Vihare ?

A. That is the present Vihare.

). This present Vihare was built where there was a smaller
Vihare before ?

A. That was the same Vihare.
30 I said it was nearly completed when I joined in 1905.
). Do you know, or not, whether there wis any other build-
ing there ?
A. 1 do not know.

This Sri Sumangala Dharmasalawa was built during Kahawe
Ratanasara’s time. There is a piece towards the north which was
built during the time of the Nayaka priest.
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). This Dharmasalawa stood where there was an older build-
ing originally ?

A. Before Sri Sumangala Dharmasalawa was built there was
an old Salawa where teaching was carried on. That was pulled down
and this new salawa was put up.

The library was in the present condition during my time.

Q. Where did Sri Sumangala live with reference to the library
during your time ?

A. To the west of the library there used to be an old building
in which Sri Sumangala was living. 10

Q. Now there are many sets of rooms for pupil priests and
others ? Many more than in 1905 ?

A. I did not notice any change between 1905 and now.
@. All those rooms are there as they were in 1905 ?

A. With regard to that old building there is nothing new to be
seen. 1 think they are in the same condition.

There are priests’ rooms along the boundary.

. You say they were in existence in 1905 ?

A. In that place there were about three rooms during the time I
attended the Pirivena, but those three even are not in existence now. 20

. Iunstead, are there new rooms ?

A. Yes. There are new rooms built there now.

@. Did Jinaratana, to your knowledge, have anything to do
with these improvements ?

4. No.

Q. What is the meaning of the word ‘‘ Aramaya »’?
A. The meaning of the word is ““ a place pleasing to the eye”’,
but now the word Aramaya is used for the residence of the priests.

@. Was there any distinction in the position where the Dagoba
and the Vihare stand and the rest of the premises to your know- 30
ledge ?

A. Nothing before this recent dispute.

That is the dispute by the 1st defendant ?
Yes.

Q
A
Q. When was that ? How long ago ?
A. For the last 5 or 6 years.
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Q. Before that was there ever any question that the Principal
was also in charge of all the premises, the whole ground and all the
buildings ?

A. There was no question at all.

Cross-examined by Mr. Kottegoda :

. How long after the plaintiff assumed duties as head of the
Pirivena did the 1st defendant raise a dispute ?

A. Before eight or ten years.

Cross-examined by Mr. Wikramanayake :

10 . When did Piyaratana assume duties as Principal ?
A. T think in 1936. I cannot remember.

Q. It was seven or eight years after that that lst defendant,
according to you, began to raise a dispute ?

A. Yes.
Seven, or eight years from 1936 would bring one to 1943 or 1944.

. To your knowledge, prior to 1943 or 1944 there were no dis-
putes whatsoever ?

A. No.
(). Either in these premises or about these premises ?
20 A. There was no dispute with regard to the land, but there was

some trouble about the tutorship of Morontuduwa.

Q. There were no dispute with regard to the Adhipathiship of
this Pirivena ?

A. No.
. Nothing prior to 1943 or 1944 ?
A. No.

I know that very well. I am a Notary practising in Ambalan-
goda. I remember attesting a deed by Rev. Premananda in favour
of Sorata. I attested the deed in 1942, on, 17.2.1942, whereby Prema-

30 nanda appointed Sorata as his pupil. Prior to that in 1941 I had
executed an earlier deed by Rev. Premananda in favour of Sorata.

. Did they give you instructions that they wanted to amplify
or rectify an earlier deed ?

A. 1 cannot remember without looking at the deed.

. The instructions given to you on that occasion were that
Premananda desired to appoint Sorata as his pupil ?

A. May be.
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@. In respect of the Gangaramaya Temple ?

A. I cannot remember.

Q. Why?

4. But I remember that he gave what belonged to him to the
other man as his pupil.

. He wanted the other man to be appointed as his pupil so
that he would succeed to what he had ?

A. May be.
Q. Were you a witness in the Talagasdeniya temple case?
A. My name was there as a witness. 10

Q. As a Notary you attested that deed ? That case was not

so long ago ?

A. 1 was served with summons. 1 attended Court.

" Q. And refreshed your memory with the deed for the purpose

of your case ?

A. I went to say that I attested the deed.

. And I take it you refreshed your memory with what was
in the deed, etc. ?

A. (No answer.)
(T'o Court : 20

I keep an instruction book. All instructions are recorded in
that.)

. Can you give instructions with regard to any particular
deed without looking at that book ? Why are you answering these
questions ?

A. 1 only said T cannot remember.

. You know you told us very clearly that the Parivena Adhi-
pathi of the Vidyodaya Temple after Sri Sumangala was Nanissara ?

A. Yes.

After Nanissara came Ratanasara. After Ratanasara came Badde- 30
gama Piyaratna. I was aware of the appointments, I said, by hear-
say and I was aware of the fact that they functioned from my per-
sonal knowledge. And I was aware of the fact that Premananda was
at no time Viharadhipathi.

(Shown certified copy of deed 31079 dated 17.2.1942; 1D7:
This is a certified copy issued by me of the deed which I attested.

Q. Read the very first line of the deed and the description of
Rev. Premananda. How does he describe himself ?
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A. He has described himself as Parivena Vasi Thath Parivens No. 19
Adikari Thanpath. bapenotings

. . . District Court
“ Thath > means ‘that’. ‘“Parivena Vasi”’ means ‘the controller 16.5.50

of the Pirivena ’. Continued
. Adikari and Adhipathi are synonymous ? g"f‘*}l;‘;;’f
A. No. f;ii‘;: .
Q. What is the difference ? Continsed
A. Parivena Adikari is not Adhipathi.
. Vihare Adhipathi and Vihara Adhikari ?
10 A. There are places where there are two officers like that.)

(To Court :
Q. Is the office of Adhipathi the same as the office of Adhikari ?
A. They are different ?.

Q. What is the difference ? What is the meaning of the word
Adhipathi in relation to a Vihare ?

A. The chief of the persons.

Q. What is the meaning of Adikari in relation to a Vihare ?
A. Some temples have an Adikari as well.

@. What does the Adikari do ?

20 A. ‘“ Adikari” is derived from the word * Karana”. Where
there are a great many things to be done there is an Adikari. Where
there is not much work the Adhikari and Adhipathi do the same work.
An Adikari can do the work of an Adhipathi. The Adikari does not
live alone. The Adikari and Adhipathi must go together. Without
an Adhipathi there cannot be an Adikari.

@. You as Notary, are you versed in the Buddhist Temporalities
Ordinance ?

A. Sufficient for my official work I know.
. The word in the present Ordinance of 1931 is Adhipathi ?
30 A. 1 know Sinhalese.

What I stated are the meanings according to the derivation.
What the translation is I do not know.

@. Do you know that the word used in the 1931 Ordinance is
Adhipathi ?
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A. Without looking at the Ordinance I am unable to give an
answer.

Q. This deed 31079 of 17.2.42 was a deed whereby Premananda
describe himself as Pirivena Adikari and appointed Sorata as his
chief pupil ?

A. The Sorata priest is appointed as the Adikari.

He described himself as his pupil and appointed him as the Adi-
kari of Sri Nalagastheniya Temple.

Q. At the time this deed was written were you not told that
Premananda had not written an earlier deed in respect of the identical
temple conveying it to the same person Sorata ?

A. No.

Q. You registered this deed ?

A. T do not know whether the original is registered, but this
copy is not registered.

Q. A copy is never registered, but it is the original that is regis-
tered.

A. 1 cannot say whether I registered the original.

. Were you given. permission to dispense with a search ?

A. The instructions were given to me at the Pansala.

(Further hearing tomorrow).

(Sgd.) V. S. JAYAWICKREMA,
A.D.J.

This witness says that he has a great deal of work to be done at
Ambalangoda tomorrow and is unable to come. Mr. Wikrama-
nayake has no objection to this witness coming on Thursday. Mr.
Pereira also has no objection. This witness can attend Court on
18th May. Mr. Wikramanayake wants the witness to bring his
Protocol and his Instruction Book.

(Intld.) V. S. J.,
A.DJ.
16.5.50.

10

20

30
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No. 20
Proceedings before the District Court

D.C. 2882/L. 17th May, 1950.

Same Appearances as Before.
Trial Continues.

KESELWATUGODA SRI RATNAJOTI. Affirmed :

I am the Principal of the Vidyodaya Pirivena at Polgahawela.

I was appointed by the Malwatta Karaka Sabha in 1923. It was

I who started the Pirivena in 1916. I am also the Chief Nayake of

10 the Dambadeniya Hatpattu appointed by the Malwatta Karaka Sabha

in 1928. I was a student at the Vidyodaya Pirivena from the year
1905 onwards.

@. To what year were you there ?

A4. Till 1915. I won the Siam prize once. It is a much-prized
prize. It is a very important prize. I was a pupil of Hikkaduwe
Sri Sumangala from 1905 till his death, and thereafter a pupil of the
Reverend Nanissara. I have also been examining at the Vidyodaya
Pirivena. I am still an examiner of the Vidyodaya Pirivena.

. Where did you occupy a room when you joined ?

20 A. The original room is not in existence today. At present
there is a big Pirivena hall there.

@. You occupied a room, is it correct to say, where the Sri
Sumangala Dharmasalawa is today ?

A. Yes.

. And during the time of Hikkaduwe Sri Sumangala he func-
tioned as Principal and was in charge of the whole premises ?

A. The whole thing was in his charge.

Q. On his death were you also present when his successor was
appointed ?

30 A. 1 did not get inside the hall where the appointment took
place, but I was in close proximity.

The Vidyadhara Sabha met to appoint his successor.

Q. Were you within earshot of these proceedings ?

A. Within earshot as well as within sight.

Q. How many people of the members of the Vidyadhara Sabha
assembled to appoint a successor to Hikkaduwe Sri Sumangala ?

A. There were 13 members in that Sabha, but at that moment
I cannot remember now how many of them were present.
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. Who was duly appointed to succeed Sri Sumangala ?
A. Sri Mahagoda Nanissara.

He functioned thereafter as the person in charge of the premises
till his death. He was what is known as the Parivenadhipathi.

. Did you come down to Colombo at all after his death ?
Is it after the death of Rev. Nanissara ?

A. Yes.
I came to Colombo after that.

). Were you present on the appointment of his successor ?
A. 1 was not present that day. 10

Do you know who succeed him as Principal after Nanissara’s

A. Kahawe Ratanasara.

@. Did you often come to the Pirivena ?

A. About once, twice or three times a month I used to come.
During those days I think I came on even more occasions than that.

. Who functioned as Pirivenadhipathi ?

A. Kahawe Ratanasara Thero.

After Ratanasara’s death Baddegama Sri Piyaratana was func-
tioning. That is the plaintiff. I know the Rev. Devundara Jina- 20

" ratana of Gangaramaya. I know the Rev. Mabotuvana Siddhartha.

. Were they both pupils of Hikkaduwe Sri Sumangala ?

A. I do not know whether both of them were pupils, but I know
that Mabotuvana Siddhartha was a pupil of Sri Sumangala.

Q. Did the Rev. Devundara Jinaratana ever come and play
any part in the Pirivena ?

A. No. Nothing at all.

@. In fact, you say you did not even know he was a pupil of
Sri Sumangala ?

4. Yes. I do not know. 30

. When you joined in 1905 where was Mabotuvana Siddhartha
living ?
A. From hearsay 1 heard that he was at Hunupitiya. I have

‘heard but I did not go to Hunupitiya at that time.
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(Mr. Wikramanayake objects to hearsay evidence.) No. 20
Proceedings
(To Court : before the
Distriet Court

Q. Let us know what you know and not what you have heard !7.5.50—

from others. You have learned under Sri Sumangala, that is why "
you say you have seen him. This is what I want to tell you. Evidence of
Keselwatugoda

@. You have said that Jinaratana never did anything in these Sri Ratnajoti

Examination—

premises. That is what you know. We do not want to hear from ) ;iuea
you anything that you have heard from other people.)
. Did Siddhartha come to Vidyodaya Pirivena ?
10 A. Yes.

Q. During the latter part of his life what was it he did ?

A. He was attending to the Hikkaduwa Nayake priest.

Whatever the Hikkaduwa Nayake priest was saying he was
doing. I know Francis Panditharatne and Jayatilaka.

Q. Were they pupils during your time at the Vidyodaya Piri-
vena ?

A. Yes.

@. When you first knew the premises was it bounded by a wall
as it is today ?

20 A. Yes.

There was an entire land encroached by a wall. There is a wall
even, today.

©. Did anybody claim any portion of what was there within
those boundaries in your time ?

A. No one claimed. The whole thing was under the control
of this Nayake priest, that is, the Pirivenadhipathi, and he was in
charge. The Vidyadhara Sabha had the control over matters.

(Court adjourned for lunch.)
(Sgd.) V. S. JAYAWICKREMA,

30 A.D.J.
17.5.50.

After lunch.
17.5.50.

KESELWATUGODA SRI RATNAJOTI. Affirmed.

Examination-in-Chief (Contd.).
I have told the Court that Rev. Hikkaduwe Sri Sumangala was
in charge of the whole premises as Parivenadhipathy. 1 also spoke

1251—L
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about the Vidyadhara Sabha. The Sabha was managing or looking
after the financial side only. It had nothing to do with the Pirivena.

I know that there was a deed by which certain blocks of land were
gifted to Hikkaduwe Sri Sumangala. Many of our priests have copies
of that deed. (Shown P2—deed No. 1259 of 1876.)

(Mr. Wikramanayake states that P2 has not been produced in
this case. He admits that there was some argument on P2 at the
previous trial. It was produced for that purpose, and not produced
in this case.

Mr. Pereira says that the defendant himself has relied on P2 in 10
his answer. He says that this document has already been produced
and marked.

Mr. Pereira says that he will formally tender it later on, if neces-
sary.)

(Shown paragraph 2 of deed P2) — (Witness reads out that portion
of the deed.) The three parties mentioned herein are members of
Vidyadhara Sabha. I have read this deed myself. This is not an

ordinary deed to which the rules of Sisyanu-sisya Paramparawa apply.
As a member of the delegation I have accepted this deed.

The property gifted to Sri Sumangala is in two blocks. (Witness 20
reads out the description of the two blocks given in the deed.) The
value Rs. 2,500 mentioned covers Aramaya together with the “ goda-
negili ’ which means the buildings. After the description of the
boundaries there is again the mention of Aramaya in regard to the
other block also. The two blocks are separately called *“ Aramayas ™.

@. Was there ever more than one Vihare in the whole block ?

A. As far as I know there was not more than one at that time.

Q. The new Vihare was built during your time ?

A. The major portion of it had been completed when I joined
and there was little more work of construction to be done. 30

@. What was that Vihare used for ?

A. It was meant for the use of the priests and pupils who were
residing there. There were novices there at that time.

. Was there anybody known as Viharadhipathy there at that
time ?

A. No.

. Was there a Parivenadhipathy ?

A. Yes, there was one ; that is Nayake Thero ; and at that time
it was Sri Sumangala
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Q. Apart from the controlling priest, was there anybody else
doing any work there for him ?

A. There was one Premanande doing the work of manager under
him.
Cross-examined by Mr. E. G. Wikramanayake.

I am the Parivenadhipathy of a temple. I have got three other
temples. In my Pirivena at Polgahawela there is a Vihare. I started
the Pirivena first. The Vihare was built later. There was a bo-tree
at that time, but there was no dharma-salawa. There was also a

10 small building where flowers were offered. There were a few images.

). Does the number of images make any difference in the sanc-
tity of an image-house ? .

A. That depends on the fancy of each person.

- Q. In your view does the sanctity of an image-house vary with
the number of images there ?

A. The more the images the more sacred the place will be.
Q. Where did you get that from ? Is it from the scriptures ?
A. Tt is not in the scriptures. It is my view.

(To Court :

20 When I went there, there was a bo-tree. There was a small place
to offer flowers. There were a few images. Before I went people
had been offering flowers there.)

There was an awasa. Before the Pirivena was built I was not
resident in that awasa. I used to lodge somewhere else and come
there.

Q. Is it because that building was old that you were not living
there ?

A. Yes.

Q. There were several other places for you to live in at that
30 time ?

A. Yes.

@. But this was an awasa and it was a place where other priests
were living ?

A. Yes, from time to time.

Q. It is in order to find more comfort that you lived in another
place ?
A. Yes.
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@. Buddhists came to this place for worship ?
A. Yes.

. And before you started this Pirivena that property was a
Sangeeka property ?

A. No.

Then whose property was it ?

It was not a Sangeeka property.
To whom did it belong ?

I had heard that it was a sort of Crown property.

It was not a big property.

TSNS

Having seen a bo-tree people started to go there and it then 10
developed into a small temple. It is not correct to say that my
tutor priest was in control of this. My tutor was Sri Dhammanande.
It is he who ordained me. I was ordained at Malwatte Temple. It
was Dhammanande who presented me for ordination.

. At least two priests are required to present anybody for
ordination. So was there no other priest in your case ?

A. No. In my case there was only one priest.

I was registered under the Ordinance of 1931. In my declaration

I mentioned the name of only one priest as my ordaining priest. 1
am sure about it. 20

Dhammanande was not looking after the old awasa and other
things in the Polgahawela premises at any time. It is on those pre-
mises that I started this Pirivena.

. Can you tell the Court of any single Pirivena in any part of
the Island which is not inside a temple premises ?

A. I have not searched for any such place.

@). A priest like any other priest must reside somewhere ?

A. Yes.
(). A priest can reside in the house of a private individual if that
individual allows it ? 30

A. If that house is specially kept for that purpose, a priest
might live there. By that I mean a priest can live for a short time
in a private individual’s house, if that house is specially reserved for
that priest.

@. Can’t he dwell there permanently ?
A. Yes, if it is a suitable place for a priest to live in, and not
otherwise.

Q. Can that private individual still have the ownership of that
building ?
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A. Yes, if that building is not dedicated.

A Sangha has several divisions. T belong to the Siamese Sect.
It is not correct to say that the properties that are dedicated to the
Siamese Sect belong to all the temples of the Siamese Sect. There
are various kinds of dedications.

(To Court :
A priest can live in a private house.
He can also live in a Sangeeka property. If I am living in a

private house given by a private individual any other layman can
10 enter that house.)

Q. If the private owner of that premises wants to stop that other
layman from entering the premises, can he do it ?
A. If he comes to worship he will not be turned out.

(To Court :

When a house is given for the occupation of a priest that house
can be given to certain persons of distinctions. But if an outsider
comes to occupy that house, the private owner can object to it.)

@. Once a property is dedicated the private owner cannot keep

out the lay people from going there to worship ?
20 A. 1t all depends on the terms of the dedication. If it is dedi-
cated to all over the globe, then nobody can do anything. But if it

is dedicated to a special Sect, then it is different.

@. If it is dedicated to the Buddhist Monkhood ?

A. Then nobody can do anything.

. If a person dedicates to the Buddhist Monkhood and lay
down any conditions thereafter, those conditions will be valueless ?

A. If the conditions are laid down later, those conditions are
valueless.

If the building is dedicated to the Sarwa-Sangeeka, that is the

30 entire Buddhist priesthood, then the layman cannot do anything.

The Sarwa-Sangeeka appoints a certain priest to manage. The
appointment is made among themselves.

(To Court :

In the same deed the donor can lay down a condition that he
would keep the right for himself to appoint a chief priest.)

Q. If a member of the Sangha accepts on behalf of the Sangha
subject to those conditions, then the donor may have the right to
appoint a Viharadhipathy from time to time ?

A. Yes.
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(To Court :
The donor can then appoint a Viharadhipathy. That is only if it
is mentioned in the conditions and not otherwise.)

@. If the donor mentions in the conditions that he reserves the
right (i) to appoint a Viharadhipathy from time to time, and (ii) to
remove a Viharadhipathy from his office and appoint another if he so
desires, then will that deed be accepted under those conditions ?

A. Yes,
. And then he will have the power to exercise those rights ?
A. Yes.

In my Pirivena I have my chief pupil. He is Sumangala. In
the normal course of things he will succeed me in my Pirivena.

@. And in the normal course he will also succeed to the control
of this Pirivena at Polgahawela, unless you appoint somebody else
from among your pupils ?

A. Yes, provided there is no deed with conditions requiring
otherwise.

Q. For your Polgahawela premises is there a deed with such
conditions ?

A. T intend setting up some method as mentioned in this same 20

deed (witness points out deed P2 that is before him).
. You intend setting up what ?

A. I want to make my Pirivena to go down to Parivenadhipathy
Paramparawa instead of to Sissiyadi Paramparawa : that is on the
lines of Vidyodaya Pirivena.

There is no deed made as yet. That is only my intention. It is
almost a pudgalika property. The dayakayas paid for it and the
deed is written in my name. What I mean by ‘ pudgalika wage ”’
(like pudgalika) is dayakayas have paid for it. The deed is written
in my name.

Q. Who conveyed it to you ? Is that a gift given to you ?

A. The people paid for it out of their money and they offered it
to me, not to the Sangha. I can do anything with this property. It
is not dedicated to the Sangha. I can sell or do anything with it. It
has been offered to me. My intention is to follow the same example
as is followed in regard to the Vidyodaya Pirivena.

Q. Have you the right to sell a property that has been dedicated
to you ?

A. Yes, I have the right to sell, but I will not sell it.
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Q. If you sell that property can you do anything with that
money ?

A. Yes, I can do anything with that money.

Q. You spoke about the Vihare at the Maligakande premises.
Do you say that it is chiefly meant for the pupils of that Pirivena ?

A. Yes, that is the main object.

Q. Throughout the period you were there, did not people from
all parts of the Island come there for worship ?

A. Now hundreds of thousands of people come, but during my
10 time very few came.

Q. On a Wesak Day, with the exception of the Kelaniya Temple,
most people come to this temple ?

A. T have not ascertained that. Nor have I gone to Kelaniya
Temple on a Wesak Day to see how many people come there.

. When you were getting into the witness box did you feel any
excitement ?

A. Yes, very much because this is the first time I ever got into
a witness box.

I know the Society which is known as the Bhikkhu Sammelanaya.
20 I know that Rev. Seelawanse was the Secretary of that Society, that
Rev. Vajiragnana was connected with that Society doing the work of
an Inspector of Pirivenas, including my own Pirivena, and that Ratna-
pala was the Treasurer of that Society. I also know that that Samme-
lanaya decided to collect money and buy a property, and that till the
money was collected several people contributed shares for the purchase
of that property, the shares to be paid back by the Sammelanaya when
it had collected the money, I myself paid Rs. 1,000/- and took a share,
as a trustee for the Sammelanaya. I know that that money was
collected for the Sammelanaya for the purpose of purchasing this
30 property. The money was collected chiefly from the Pirivenas of
which Rev. Vajiragnana was the Inspector.

. Then there came a time when he said that that money was
collected not for the purpose of Sammelanaya, but for some other
purpose ?

A. He did not tell me that.

Q. Was there any litigation between Rev. Seelawansa, the
Secretary and certain others against Rev. Vajiragnana and Ratnapala ?

A. Yes.

Q. You knew at that time that it was for the Sammelanaya that
40 that money was collected ?

A. Yes.
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. And your own thousand rupees that you gave for the purchase
of that property was paid back to you later ?
A. Yes.

Rev. Seelawanse did not summon me in that case to testify to
that fact. He spoke to me about it. Vajiragnana was the Inspector
of my Pirivena.

Q. And for that reason you were not prepared to testify in the
Court to facts of which you were personally aware ?

A. (No answer.)

. You refused to testify to those facts merely because Vajira- 10
gnana was the Inspector of Pirivenas including your own Pirivena ?

A. Not only because of that reason, but also because of the fact
that as I had not given evidence in a Court of law before, I was
reluctant to do so.

@. Do you say that that was not the main reason, that is that
Vajiragnana was the Inspector of Pirivenas ?

A. That might have been one of the reasons.
(To Court :

The only reason that I gave at that time was that as I had never
given evidence in a Court before I was reluctant to do so.) 20

. Because of that you were not prepared to give evidence on a
matter of which you were personally aware ?

A. My chief reason was the reluctance to give evidence in a
Court.

Q. You had said that even if you received summons you would
not go and give evidence ?

A. 1 cannot remember that.

. I am putting it to you, you did say that even if you receive
summons you would not attend Court to give evidence? Do you
deny that ? 30

A. 1 did not say that.

. You knew at that time that Vajiragnana had committed
some fraud ?

A. There was no necessity for me to know that as I had got out
of that whole matter.

@. You gave that thousand rupees to Vajiragnana ?
A. T have already answered that question.
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@. You gave that money for the purpose of Sammelanaya ?

A. Yes, I gave that thousand rupees because I was told that
it intended to buy a suitable property for its purpose.

. You know that a number of the defendants in this case,
other than the lst defendant, are people of consequence in the
Buddhist world ?

A. Yes, even the Prime Minister is one of the defendants.

. And at the instance of those gentlemen that you have come
here to give evidence, merely to say anything that they desire you
10 to say ?

A. Who will give evidence like that ? Not even His Majesty
can make me to do or say a thing against my conscience.

(At this stage Mr. Wikramanayake reads out a letter written in
Sinhalese in which he says that the witness had stated the following
words (translated) as being the reason for his refusal to give evidence
in that other case : —“ My strong association with the other side. )

I cannot remember whether I said this to Seelawanse.

I have told the Court that I have won a Siam prize in 1925. In
the Vidyodaya Pirivena that was a most coveted prize. That is the
20 highest honour that has been achieved by a person there. That prize

is endowed by the Siamese king. To my knowledge that prize is
continually awarded every year. I cannot remember who and who
among the priests have received that prize. 1 have said that I go
there frequently. It is from that place that I came to give evidence
in this case. I have been there for the last few days. I can now
remember that Rev. Soratha has won that prize; but 1 cannot
remember exactly when he won that prize. Rev. Soratha finished
his education in this Pirivena.

(Sgd.) V. S. JAYAWICKREMA,
30 A.D.J.

Further hearing tomorrow and all witnesses to attend Court.

(Intld.) V. S. J.,
A.D.J.
17th May, 1950.
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No. 21
Proceedings before the District Court

D.C. No. 2882/L. 18.5.50.
Appearances as before.

‘KESELWATUGODA SRI RATNAJOTI. Affirmed.

Cross-examination (Contd.).

A temple generally has attached to it an awasa, an image-house,
a Bomaluwa, a bana preaching hall, and other similar buildings.
All these various buildings, together with the land on which they stand,
form a temple. Sometimes the word ¢ Aramaya > is also used. 10

©. The term ‘ aramaya ™ includes all those various buildings
and the land ?

A. In our books it is explained like this: Aramaya means a
flower garden or a fruit garden.

@. You have already told the Court that the word ‘‘ aramaya
includes the buildings, the temple and the temple premises ?

A. The word as appearing in our deed is not that.

. But you have already said so ?
A. Yes, there are certain places where that term is used for that.

Q. And that includes the temple and the other buildings that 20
are in that temple premises and they, together with the land, form
one aramaya ?

A. That is so in certain other places, not here.

Jetawanaramaya in Anuradhapura has taken the name from
Prince Jetawana ; Mahamegawanaramaya applies to a garden. I
do not know the aramaya which is at Armour Street. I know Asoka-
maharamaya in Colpetty. I have been to that place. When I first
went there, that is somewhere in 1906, it was a flower garden. At
that time there was a small awasa there. If I remember aright, there
was no bo-tree nor an image-house there at that time. Jetawana- 30
ramaya includes the temple and all the buildings standing on that
premises.

(To Court :

In Kandy there is the Pusparamaya. At present there are
priests there ; formerly it was a flower garden. T have said that some
temples are called aramayas. 1 have gone to Vajiraramaya in
Bambalapitiya. There is a Viharage there. 1 do not know whether
there is a dagoba there. There is an awasa there. Buddhists generally
go there to worship. There is a dharma salawa there. The term
“ Vajiraramaya " is now used for that temple. 40
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There are other similar temples, the name of which ends with
‘““ aramaya . There is a wall or fence running round the entire
premises of those temples.

Q. All the buildings within that wall or fence are called aramaya ?
A. Yes, in those places that is so.

Q. When the term is so used it includes the land and all the
buildings standing thereon ?

A. Yes.

Do you know that Hikkaduwe Sri Sumangala was Viharadhipathy
10 of Sri Padasthanaya (Adam’s Peak) ?

A. He was the Nayake Priest there.

I have been to the temple at Kuttapitiya. He was not the
Viharadhipathy of that temple. To my knowledge he was never a
Viharadhipathy of any temple. Asfar asTknow he was the adhipathy
of Vidyodaya Pirivena. He may have been the adhipathy of other
temples also ; but I am not sure whether that is so. That is to say, he
may have been the adhipathy of one temple and may have been at the
same time the adhipathy of other temples, residing in one temple and

' performing the duties of the other temples through other persons.

20 In other words, he may have been the adhipathy of one temple and at
the same time he may have been deputised by another person for
each of those other temples, of which he was the chief incumbent.
The person who looks after his duties in such a temple is known as
Puddiyadikara.

I have said that Premanande functioned as Puddiyadikara
up to the date of his death. When I went there Premanande was
functioning in that capacity. I do not know how much money
Sri Sumangala received as the Nayake Priest of the Sri Padasthanaya.
What I think is he must have got a portion of the offerings and other

30 things accumulated there. He himself did not go there and collect
the money. The collections were sent to him.

1 as a distinguished pupil of this Pirivena and being a Siamese
prize-winner, was in touch with the affairs of that Pirivena, and was
also in touch with the reports issued from time to time. Occasionally
T used to go and have-a chat there. I did not see its 50th Anniversary
Report. I have a slight recollection of having seen the report
published by Ratanasara at the prize-giving of 1928. 1 cannob
remember now whether I attended that prize-giving. I think I was
present at the prize-giving at which His Excellency Sir Andrew

40 Caldecot presided. I do not remember whether I attended the prize-
giving at which Sir Herbert Stanley presided. I have said that I
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slightly remember reading the report of 1928, but there was no
necessity for me to retain in memory what 1 read in that report.
(Shown the 1928 Report of the prize-giving.) I have seen this report.

(Mr. Wikramanayake says that he will produce this document in
due course and that for the time being he is marking it as 1D8 for the
purpose of identification.)

(Witness reads the definition of the word * Pirivena ” given by
Rev. Ratanasara at page 1 of the Report 1D8.) T agree with this
definition.

(Mr. Wikramanayake marks that portion as 1D8A.)

The Wltness was asked whether he agreed with the definition of
“ Pirivena ” given by Ratanasara in the Report 1D8, which definition
is given in Sinhalese. The witness read the deﬁnition and said that
he agreed with it. ‘

The question then will be the witness will not know the English
translation of this definition.

Mr. Wikramanayake says that he will get a translation of this
document. If the other side do not agree with that translation, they
may say so, and I shall hear them.)

Q. At page 4 of that Report 1D8 Rev. Ratanasara has described 20
Rev. Jinaratana as being the chief pupil of Sri Sumangala. Is it not
8o ?

(Witness reads that portion.)
A. That is how it is written on this paper.
I do not know what Ratanasara did there.

Rev. Naneswara who was functioning as Principal after Sri
Sumangala, gave up robes for a very short time ; for how many days
I do not know ; but I know it was only for a few days. When he gave
up robes he ceased to be a priest for that short period. He was re-
robed and re-ordained at the Malwatte Temple.
the Upa-parivenadhipathy at the Malwatte Temple prior to his giving
up robes. At least for ten years he must have been there in that
capacity. He had also been the Nayaka Priest of the Sabaragamuwa
Province prior to giving up his robes.

Q. In that Act of Appointment appointing him over again as
the Chief Priest of the Sabaragamuwa Province, an endorsement had
been made to that effect ?

A. Yes.

. You have told us that you do not know whether Sri Suman-
gala was ever referred to as Viharadhipathy of Maligakande Temple ? 40

Naneswara had been 30
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A. He had not executed any writing as the Viharadhipathy of
that Temple.

. Have you seen letters which had been written to him ?

A. I have seen several such letters.

. Have you not seen any letters addressed to him as Viharadhi-
pathy of the Maligawatte Temple ?

A. 1 cannot remember having seen such a letter.

Q. Try to recall and say whether you have seen any such
letters ?

10 A. Mostly he had been referred to as Parivenadhipathy ; but
occasionally he had been addressed also as Viharadhipathy of the
Temple.

. Have you not seen any letters addressed to him as Viharadhi-
pathy of the temple ?

A. 1 cannot remember.

I have heard of a person who was called Talahena Amaramuni.

I do not know his signature ; nor am I familiar with his writing. I

do not know of any notarial document executed in regard to the

Maligakande Temple, nor can I remember having seen such a docu-
20 ment.

The was season covers three months, namely, July, August and
September. December never comes into that season.

I have said that when a priest gives up robes he ceases to be a
priest. He cannot function as a priest until he is re-robed.

. Does a priest wear a *“ Kaha noola ’ around his waist ?

A. He wears a “ patiya ’’ (belt) which keeps up his robe.
is a part and parcel of the “ sivura .

That

. In addition to the * patiya ” is there no “ noola ” ?
A. 1 have not heard of such a thing.

80 (T'o Court :

That patiya is called
inches in width.)

‘“ siuryu-patiya . 1t is about 3 or 4

When I take off my robe during a bath I do not cease to be a priest.

’ is also taken off.

kRl
.

When the ‘“ sivura 7 is taken off that ““ patiya ’
That is one of the things that go to form ‘“ atapirikara

I know when the Sri Sumangala Dharma-salawa was put up.
That was put up by public subscriptions. A statement of the moneys
collected and the expenditure was published. During that time I
also received a copy of that statement of accounts.
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(Shown a statement of accounts of 1927 published by Mr. Hewa-
vitarne). Yes, this is that report. It contains also a reference to
the establishment of that Pirivena. It is at pages 2 and 3. (Witness
reads out that portion of the report.)

I have seen the Buddhist Temporalities Ordinance of 1931. I
cannot remember the details of the 1889 Ordinance. They are
published in Sinhalese.

(Shown 1D10 —document dated 1lst December, 1945.) This is
my letter and the signature is mine.

Re-examined by Mr. Pereira. 10

I was questioned by the other side whether a Bhikkhu, when he
takes off his robe during a bath, ceases to be a Bhikkhu. That is not
so. He never bathes naked. He wears a ‘‘ yata-redda > known as
‘““ nanakade ”’.

(To Court :

I have said that the belt keeps the robe in position. That part
of the * sivura > that is worn during a bath is not worn over the
shoulder. That under robe is kept up by the belt. That part of the
robe is called ‘“ Nanakade . That is used only at the time of bathing.
That is never put over the shoulder. A priest usually wears two 20
robes. Both those robes go over the shoulder. They also wear an
undergarment which is called ““ Andane”. It is the andane which the
belt keeps in position. That andane does not go over the shoulder.
The andane is different from the nanakade. Nanakade is also dyed
in yellow.) '

I have said that there are various methods of dedicating a land
or a building to the Sangeeka. One is dedicating to the priests from
all four corners of the globe. Such an offer is accepted.

(To Court :

An offer given to the whole priesthood is accepted by at least 4 or 30
5 priests on behalf of that whole priesthood.)

Then there is another way of dedicating. That is dedicating to
a particular nikaya or sect of priests. Such an offer is accepted by
the priests of that particular sect in the same manner as the other
one. There is also another method of dedication, that is Jambu-
deepaya, that is in India. In that case, it will be a priest of that
place who will accept the offer as in the other cases. Then there is
another method of dedication ; that is called ‘ viharasramaya ’ ;
that is an offer made to a particular aramaya or a vihare. In that
connection the word * aramaya” means a place where there are 40
many Buddhist priests residing.
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In this particular case of Vidyodaya Pirivena, the deed sets out
the terms and conditions under which the dedication has been made.

Q. This property was made Sangeeka property subject to the
restriction that the Principal for the time being is to officiate as the
head of that institution ?

A. Yes.

Q. And Hikkaduwe Sri Sumangala accepted it subject to those
conditions ?

A. Yes.
Q). Therefore that property is subject to those conditions ?
A. Yes.

As far as I know the first Pirivena that was started in Ceylon
during the British times is the Vidyodaya Pirivena. Thereafter
various other Pirivenas were formed in different parts of Ceylon.

(To Court :

There is a Pirivena at Ratmalana. That Pirivena was started
by Sri Sumangala. That was started a short time after the establish-
ment of the Vidyodaya Pirivena.)

1 know the Vidyalankara Pirivena at Peliyagoda. Even now
that Pirivena bears the same name. T have been to that Pirivena.
There is an image-house there. There is also a bo-tree and a dagoba
there. It is still known as Vidyalankara Pirivena.

I have stated earlier that I declined to give evidence in a certain
case. That is in 1945. In that instance I have emphasized that I
had never given evidence in a Court before, and that both sides of the
case were my friends. That case was in connection with the Bhikkhu
Sammelanaya. It was in connection with a ‘“ nivasa > to be put up
at the instance of the Sammelanaya.

Q. Was that case comparable with this case in importance ?
A. No, it cannot be compared with this case at all.

¢. Why?

A. This particular case pertains to the continuance of the
Vidyodaya Pirivena. This Pirivena has now run for the last 80 years
or so. It is a very popular and important college or University. It
benefits not only the Buddhists in Ceylon but the world over ; and
not only the Buddhists but members of all religions. If any cala-
mity were to happen to a Pirivena of this sort as a result of anything
done by the 1st defendant, it would be a great loss not only to this
country but to the whole world. I as an old pupil of the Pirivena

40 thought it my duty to come here and state what I knew about it.
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. The deed itself specifies that whoever comes to the Pirivena
to learn, irrespective of the religion to which he belongs, should be
admitted to the Pirivena ?

A. Yes.

Q. And in fact have there been people of different religions
studying there ?

A. Yes.

@. Even Muslims study there ?

A. Yes.

. Students of various nationalities study there ? 10
A. Yes.

There is no objection to a member of any nationality
studying there. There are Russians, Japanese, Siamese, Burmese,
Indians, and people from several countries of Europe studying there.

(To Court :

Some of the old pupils of the Vidyodaya Pirivena, after finishing
their studies there, have established Pirivenas in different parts of
Ceylon and are teaching there.)

(Sgd.) V. S. JAYAWICKREMA,

A.D.J.
C. A. JAYATILAKA. Re-affirmed. 20
Cross-examination (Contd.).
I have brought my Protocol and the Instructions Book. I have

here my protocol copy of deed No. 31079 of 17.2.42 (1D7) about which
I have already spoken. The instructions are still fresh in my memory.
In this copy there is no mention of an earlier deed by Premanande
I never write a deed of that type.
I was given instructions in the office. The waiver of search was given
separately. Both Soratha and Premanande have signed that.

I was not a dayakaya of the Tilakaramaya Temple.
signature of Soratha.
signature in English.

I know the
I have seen, and am accustomed with, his3p
I have seen his writing in Sinhalese.

(Mr. Wikramanayake wants to show a document to witness and
mark it as 1D11 for the purpose of identification, and he says that he
will produce it later.

Mr. Pereira objects to this document being put in. I ask
Mr. Pereira to make his objection when the document is formally
produced.)

(Shown 1D11.)

The writing and the signature on this document
look like Soratha’s.
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(Shown an envelope which contained 1)11.) I cannot say whether  No.2!
the writing on. this document is his writing. et he®

District Court

(Mr. Wikramanayake marks that envelope as 1DI1A for the 18.5.50—
purpose of identification, to be produced later.) Continued

I have got my protocol of 1D7 here before me. E."?e}‘xﬁlaka

Q. You have got the prior registration number on that docu- %

. examination—
ment ? From where did you get that number ? Continued

A. There are many lands in that deed, and in order to avoid
looking for the boundaries a deed was brought and on that deed there
10 was the number of the prior registration stamped.

@. If you took the prior registration from an earlier deed, then
you would get the registration number identical with the number
that was in the earlier deed. To put it in another form : Yours was
the third deed in respect of this land. If you took the prior registra-
tion from the original or a certified copy of the second deed before
that particular deed had been registered, you would only get the
registration number of the first deed ?

A. When a deed is produced for the purpose of taking the

boundaries 1 take the prior registration number from that deed and

20 then my deed also will enter into the same folio and will be under that
same registration.

(Mr. Wikramanayake says that his question has not been correctly
interpreted.)

(To Court :

All these 8 lands here were in the deed to which I referred for
boundaries, and they had been registered under eight different folios.
I took the prior registration of all those eight. These are the prior
registration of all the 8 different lands.)

(Mr. Wikramanayake marks the deed as 1D12 for the purpose
30 of identification and for production in due course.)

(Shown 1D12.) There are eight different schedules in this
document.

(To Court :

I have already stated that these eight folios refer to eight
different lands.)

My deed is in respect of 8 lands belonging to the Tilakaramaya
Temple. Here there are two deeds. One is a deed of appointment
appointing Soratha to succeed as Chief Priest of the Tilakaramaya
Temple. The other deed is a deed of gift in favour of Soratha.

40 These two deeds do not have the same registration. :

1251—M
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No. 21 (To Court :
procoodings This deed of gift had not been attested by me. For me to write
District Cowrt  the deed I was shown some document which contained a number of
80— lands, but I cannot say whether it was a deed of gift or a copy of
another deed that was shown to me. I cannot remember whether it
Evidence of was this deed of gift from Premananda to Soratha of this temple that

C. A. Jayatilak
ey Jovetilake - was shown to me.)

examination—

Continued (Witness reads out to Court the instructions written in Sinhalese.)

(The 1st defendant will pay this witness for the issue of a certified
copy of these instructions. 10

Mr. Wikramanayake marks that certified copy as 1D13.)

@. The last portion of the instructions made it clear that Soratha
was to succeed to the incumbency of a temple ?

A. Yes.

. And in regard to the incumbency of the temple the word

you have used there is ‘‘ adikara ” ; that is to be in charge of the
temple ? Is that the same as Viharadhipathi ?

A. It is not the same as Viharadhipathi. It is different. It
is definitely Adikara.

@. Has the Buddhist Temporalities Ordinance been published 20
in Sinhalese ?

A. Yes.

Q. And as a Notary who has attended to matters connected
with temples and so on have you read that Ordinance ?

A. Yes.

There is a reference to the Ordinance of 1931 here. The fourth
definition of *° Viharadhipathi ’ in Sinhalese is here.

(Witness reads out that portion to Court.)

@. Whether resident or not he is the Adikara Bhikkhu of that
temple ? 30

(Court points out to Mr. Wikramanayake that in translations
there is always a difference one from the other.)

@. You have told the Court earlier that the term  aramaya ”
can be used for a temple and all the various buildings standing on
that temple premises ?

A. Yes, I can refer to it as aramaya. Aramaya is a place where
priests live.

Q. In the case of Gangaramaya or Asokaramaya, there are
various buildings there, such as dharma-salawa, bo-maluwe, image
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house and so on, and all those buildings are generally referred to as No. 21
9 Proceedings
aramaya ! before the

11 oy . Distriet Court
A. Whether there are such buildings or not it is called Aramaya. - 18.5.50-

There need not be any building at all. If a priest lives in a hut, that oim?
place is generally called aramaya. In order to call it aramaya a g iionce of
priest must live in that place. At present the word *“ aramaya > is C.A. Jayatilaka
used for such a thing. Cross:

examination—

Continued
@. It has been used for the last 60 or 70 years ?
A. Yes.
10 I have said that Nanessara was a pupil of Sri Sumangala. That

is what I have heard. I have not seen or spoken to any of Sri Suman-
gala’s papils.

Q. Have you ever heard people referring to Sri Sumangala as
Viharadhipathi ?

A. He was called Parivenadhipathi.
Q. Was he ever called Viharadhipathi also ?

A. No. I have never heard anybody referring to him as Vihara-
dhipathy.

I have stated to Court that I as an old pupil was written to by

20 the Vidyadhara Sabha and asked whether I would agree to assist

by an annual alms-giving to the priests. I consented, and because

I was living in Ambalangoda and could not send food all the way

from Ambalangoda to Colombo, I sent cash to the Secretary to the

Vidyadhara Upakara Sabha. I sent cash once a year. Because

of this I was made a member of the Upakara Sabha. [ do not know

whether giving of alms to the priests was the only duty expected of

a member of that Sabha, but as far as I am concerned 1 did only that.

I did not attend meetings of that Sabha. I do not know what other

work this Vidyadhara Upakara Sabha did. I was a dayakaya. 1

30 did not receive any notifications about the Vidyadhara Karaka

Sabha. I have been contributing for functions, funerals, for putting

up buildings, etc. But I have not been notified about the business of

this Sabha. Before they passed a resolution I was not notified about

it, nor did I receive a notification with regard to the election of a new
member, and so on.

(Sgd.) V. S. JAYAWICKREMA,
A.D.J.
18.5.50.

Court adjourned for lunch.
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D.C. 2882/Land.
(After lunch).
C. A. JAYATILAKA. Affirmed. Recalled.

18th May, 1950.

Cross-examination (Contd.)

. Have you ever in deeds seen this establishmennt referred to
as the Maligakande Temple ?

A. No.

. What is a Pirivena ? The meaning of the word Pirivena ?

A. A place where the Buddhist priests are taught their Bana
and other religion. 10

. And wherever there is a Pirivena, so far as you are aware,
it has always been in a temple premises ?

A. Yes.

Re-examination.

I was never a member of the Vidyadhara Sabha.

. So you would not normally expect to receive notices of their
meetings ?

A. 1 cannot.

I was a member of the Vidyadhara Upakara Sabha.

. And as such you said, in answer to my learned friend, that 20

you used to send money for almsgiving and buildings and various
other funds ?

A. Yes.
My present deed number is very close to 39,000, in a period of

36 years’ practice. 1 was shown this deed 1D12. That is a deed
attested by some other Notary.

@. And on that deed Premananda transfers to Soratha the
incumbency of some temple in the Hikkaduwa district ?

A. Yes.

This is a deed of gift to some lands. : 30
Q. A deed of gift by ?
A. Premananda.

Q. To?

A. Soratha.

Q.

A

How does Premananda describe himself ?
As the Pirivenviharadipathi of Maligakande.
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@. Do you know of any such office as Pirivenviharadhipathi ? NZ-_ 21

A. Not to my knowledge. There is no office like that. Prema- St imericy
nanda was never the Viharadhipathi of the Maligakande Pirivena. He Dbistrict Court
has given himself a title for the offering of this deed. The Notary consinuea

attesting was K. D. P. Abeysiriwardene. Premananda was not

even the Vice-Principal of the Vidyodaya Pirivena to my knowledge. gv;{le;:;aﬁlaka
Q. Isit essential that a Pirivena should exist on temple grounds ? R

examination—
A. No. Not necessary. Continued
A ““ pirivena ” is a house for Buddhist priests. When Buddhist
10 priests begin to reside there it is called a temple.
(Sgd.) V. S. JAYAWICKREMA,
A.D.J.
(Mr. Wikramanayake says that his proctor will send the fees
and the Notary will post the certified copy.)
(Intld.) V. S. J.,
A.D.J.
W. H. W. PERERA. Affirmed. Byidenae of
Perera

I am a proctor of the Supreme Court. I have been practising Liamination
for 46 years. 1 have been interested in all Buddhist activities for the
20 Jast 50 years or so in Colombo. My father, Willora Arachchige
Cornelis Perera Appuhamy, was a foundation member of the Vidya-
dhara Sabha along with 12 others. My father died in 1896. I
became a member of the Vidyadhara Sabha in 1904 or 1905, and have
been a member ever since. I am today the senior member of the
Sabha. The Vidyadhara Sabha was composed of 13 members.

Q. There was an Adhara Sabha composed of an unlimited
number of members ?

A. Even ladies were in it.

The original Sabha was started in 1873. Deed No. 925 attested
30 by W. P. Ranasinghe was a deed by which the Sabha was inaugurated.

@. That document you were shown —deed No. 925 dated
6.12.1873 —is a certified copy of the original deed ?

(Mr. Wikramanayake objects. Mr. Wikramanayake withdraws
his objection. Mr. Pereira says he is calling the plaintiff. Mr. Pereira
produces a certified copy of deed No. 925 dated 6.12.1873 and marks
it P1, by which this Sabha was created.) That deed sets out the
objects for which the Vidyadhara Sabha was being formed. The
names of the 13 original members are as set out there. The names
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are in the deed. Cornelis Perera Appubamy mentioned in this deed
was my father. Hewavitaranage Don Carolis Appuhamy was the
founder of the firm of H. Don Carolis. L. Andris Perera Appuhamy
was the father and L. Simon Perera Appubamy was the son. L.
Andiris Perera’s daughter was married to H. Don Carolis Appuhamy.
There are 16 clauses to that deed. Clause 5 provides that the Sabha
should consist of a full complement of 13 members. Clause 6 provides
for filling vacancies, 7 sets out that this place (Isthana) shall be
considered common property belonging to the Sabha and that the
descendants of members shall have no right or privilege in it. Clause 8 10
provides that the money collected is for the teaching and spread of
Buddhism, 9 provides for removing unsuitable Sabhapathis (anyone of
the Sabhapathis). 10 provides for tutors being provided by the Sabha,
12 provides that the quorum is to be 7, and for the confirmation of
the minutes of any particular meeting at the next meeting. In 1876
L. Andris Perera, one of the foundation members, transferred this
property for a payment of Rs. 2,200/-, and the cost of the property
itself was valued at Rs. 6,000/-. He transferred it without receiving
payment of the balance out of love and affection for the religion.
(Mr. Pereira produces deed No. 1259 dated 9.3.1876.) The latter part 20
of the first paragraph provides that there are 3 parties to the deed,
namely, the Vidyadhara Sabha appointed by deed 925, L. Andris
Perera, and the Ven. Hikkaduwe Sri Sumangala as Principal of the
Vidyodaya Pirivena. (Mr. Pereira reads from the deed.)

The next paragraph says that H. Sri Sumangala as Principal of
the said Pirivena and on behalf of the said — Pirivena, who may be
appointed by the said Sabha and on his death by those succeeding him,
has agreed to accept this as a deed of trust. Then comes the
operative clause : “ In consideration of the sum of Rs. 2,070/- paid
for the second part by Andris Perera, the said party in the first part 30
L. Andris Perera does hereby give and assign and has given and
assigned to the Principal of the Vidyodaya Pirivena and on his demise
to the Principal appointed to the said Pirivena and on his death .
as and by way of dedication as Sanghika property.” The property
was made Sanghika property and the Principal was to conduct the
Pirivena, Hikkaduwe Sri Sumangala, and those appointed Principal
subsequent to him, in accordance with those demands. If you look
at the acceptance olause you will find ““ the said party of the third
part on behalf of himself and on behalf of his successors doth hereby
accept . . . subject to the agreements. covenants and rules40
aforesaid.” In 1884 by deed P3 (4.4.1884) L. Simon Perera Dharma-
gunawardhana transferred for the consideration of Rs. 2,000/- to
Mabotuvana Siddhartha of Maligakande a block of land to the South-
west of the original block the Clifton School.

Q. Have you known this land long before you became a member
of the Sabha ?
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A. For about 60 years I have known the land.

I am now 69 years. I used to go with my father to the temple.
No, no, no. I used to go to the premises. That was, I say, a slip of
the tongue. I remember the time when a vihare was originally built
on this land. The vihare came long after the library and Dharma-
salawa. From my earliest recollection I say it is about 60 years old.
The premises were surrounded by a wall right round. From the time
of Andris Perera and Andris’ son Simon Perera Dharmagunawardhana
and Mabotuvana Siddhartha it was possessed as one. I knew Mabotu-
10 vana Siddhartha and Heiyantuduwa. During the time of Hikkaduwe
Sri Sumangala to my knowledge the Vice-Principal was H. Devamitta.
Sri Sumangala died in 1911. 1 said I was a member of the Sabha from
1905.

. Can you tell me who were the other members of the Sabha
in 1905 when you joined ?
A. 1 can remember some of them. Edmund Hewavitarne,
Simon Hewavitarne, David Abeyaratne Mohandiram, Simon Perera
Dharmagunawardhana the vendor of the land to Siddhartha, Juanis
Appuhamy, one Silva of Jampettah Street. There was the full
20 complement of 13 members, but I cannot remember every one of their
names. Meetings were held regularly by the Sabha.

. As members died were their vacancies filled up by election ?

A. According to the published rules. Dates were advertised
and the Sabha duly held meetings. Dates of election to fill vacancies
were advertised. That was done as a matter of course.

(To Court :

. What are these published rules ?

A. According to Pl before a successor was appointed to a
deceased member.)

30 @. You cannot say that in every case it was done within the

period that was prescribed within the rules ?

4. I cannot say.

Q. Sometimes there was a little delay as is usual with human
institutions ?

A. Meetings were duly held from time to time and vacancies
filled.

In 1911 Hikkaduwe Sri Sumangala died. He was succeeded by
Mahagoda Nanissara. I was present at the meeting held by the
Vidyadhara Sabha in connection with the election of a new Principal.

40 Q. Was Mahagoda Nanissara unanimously selected as a worthy
successor of Sri Sumangala ?

No. 21
Proceedings
before the
District Court
18.5.50—
Continued

Evidence of
W. H. W.
Perera
Examination—
Continued



No. 21
Proceedings
before the
District Court
18.5.50—
Continued

Evidence of
Perera
Examination—
Continued

184
A. Yes.

Out of the members who elected Nanissara I am the only person
now surviving.
@. Can you tell me who were the other members then ?

A. Some of them I can remember. Mr. D. D. Pedris, Dr. Hewa-
vitarne, Edmund Hewavitarne, Simon Hewavitarne. They were
3 brothers —sons of the original Don Carolis Appuhamy. Then there
was myself, Silva Appuhamy of Jampettah Street, Mr. Charles Dias,
Proctor, who is now dead, Dr. W. A. de Silva, F. R. Senanayake the
brother of D. S. Senanayake, Sedris Perera Dharmagunawardhana 10
Mohandiram. There was a full complement of 13.

James Ratnasara was at one time the Secretary.

. Did Mahagoda Nanissara function as Principal ?
A. Yes. From 1911.

@. From 1911 till his death in 1922 ?
A. With the exception of a short interval he functioned till
his death.

He was twice robed. Except for a short period of some months,
till he died he was the Principal.

@. Can you tell me what that interval was due to ? 20

A. It was owing to troubles caused to him by some of his pupils.

He left the place and went away. Afterwards the Sabha went
to him and begged of him to return and he consented, and functioned
as principal thereafter till his death. On his death he was succeeded
by Kahawe Ratanasara.

. Who elected Kahawe Ratanasara ?

A. The Vidyadhara Sabha. The Vidyadhara Sabha appointed
him to be in charge of the premises.

Q. What were these priests known as ?

A. They were in, fact pious, learned priests. 30

Q. Was there any title by which they were called ?

A. Yes. Once they were appointed Principal each of them was
known as Parivenadhipathi. ‘

Q. And you say Ratanasara duly officiated as Principal and the
person, in charge of the whole premises till his death in 1936 ?

A. Yes.

Q. Can you tell me how many were present at the election of
Ratanasara ?



10

20

185

A. 1 remember some of them. James Ratnasara, T. G. M.
Perera, Dr. Hewavitarne, Mr. Dias, D. D. Pedris, Mr. F. R. Sena-
nayake, W. A. de Silva, Proctor J. Moonesinghe the brother-in-law of
Edmund, Simon and Dr. Hewavitarne. There was one from Temple
Road named Manage Piyadasa, and one Mr. Gonakumbura, Registrar,
and Byron Seneviratne.

1 say there was a full Sabha at that time.

Q. During the lifetime of Ratanasara was the present plaintiff
holding any office ?

A. He was Vice-Principal of the Pirivena, appointed by the
Sabha.

Q. On the death of Kahawe Ratanasara was Piyaratana Nayaka
Thero appointed to act as Principal in the first instance ?

A. Yes.

1 was present at a meeting on the 7th of March, 1936. At that
meeting Mr. D. S. Senanayake presided. P11 is a certified copy of the
minutes of the meeting of 7.3.1936. At the next meeting Mr. Jacob
Munasinghe and Mr. W. A. de Silva officiated.

@. How long are they both dead ?

A. Mr. Jacob Moonesinghe died about 2 years ago and Mr. W. A
de Silva about 8 years ago.

(Mr. Wikramanayake objects.)

(The minutes of this meeting were confirmed at the meeting held
on 6th April when he was appointed Principal. Dr. W. A. de Silva
presided and Mr. Moonesinghe was the Secretary. Both of them are

-dead. Mr. Wikramanayake objects to the minutes being produced

30

40

without the present Secretary being called, in whose custody the docu-
ment would be. He says that the production of the document must
be by the present Secretary. Mr. Wikramanayake says he does
not attack the genuineness of these particular minutes but he objects
to the form in which they have been produced. Thisis not a book kept
in the ordinary course of business by a witness who is not being called.
Mr. Wikramanayake says he does not attack the admissibility but
he now wants the genuineness of this document proved.)

(To Court :
). Are you familiar with the signature of Mr. W. A. de Silva ?
A. Yes.

(). Are these minutes of 7.3.36 confirmed by W. A. de Silva on
6th April ?

A. Yes.
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No. 21 At page 101 I can identify the signatures of the Secretary, Jacob
Proceodings Moonesinghe and Mr. W. A. de Silva, the Chairman of the meeting
District Court ~ held on 6th April. The minutes show that after discussion as to a
550 suitable Chairman to succeed the then Chairman the minutes were

ontinued
confirmed.
Bvidence of (I allow this document to be produced.)
E?::;?i’na,tion- Baddegama Piyaratana Nayaka Thero was acting as the Principal
Continued of the Pirivena. This was seconded by the Sabha. At the meeting

it was agreed as to who was suitable to be appointed as the Principal
of the Pirivena. D. P. A. Wijewardene who seconded the resolution 10
is also dead, but the Hon. D. S. Senanayake who presided at the
meeting is alive. At page 104 W. A. de Silva has signed as the Chair-
man. The minutes of the meeting held on 6th April, 1936, were
confirmed. At that meeting the Rev. Morontuduwe, the present
1st defendant, was an applicant for the post of Principal.

(Mr. W. H. W. Perera reads out from the minute book.)

At that meeting a letter by Morontuduwe on the subject of the
vacant post of Principal was read.

(Mr. Pereira marks as P12 the minutes of page 105 of the minute
book.) It was also proposed and seconded by the same two members 20
and accepted by the Sabha that it would be good if the man who had
been a teacher at some time would be among the tutorial staff and
that the same should be communicated to the Principal of the
Pirivena.

). Did Baddegama Piyaratana function as Principal and Piri-
venadhipathi from that day up to this?

A. Yes.

. Was Kahawe Ratanasara a pupil or having anything to do
with Sri Sumangala ?

A. No. 30

Neither by ordination or anything else had he anything to do
with Sri Sumangala. If the rule of Sisyanusisya Paramparawa
prevailed at that institution, neither was Piyaratana. Piyaratana
was an outsider from Baddegama.

. It was alleged by the other side that Devundera Jinaratana
exercised some sort of functions as Viharadhipathi ?

A. I never knew in all my life that he ever claimed any interest
in this institution until he gave a deed to Morontuduwe, which was
for the first time produced at the Bhikku Sammelanaya meeting.

Q. In fact, did Morontuduwe the defendant acquiesce in the 40
appointment of the present plaintiff as Principal ?
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A. Yes. No. 21
. L. L. Proceedings
Q. After the appointment of the present plaintiff as Principal ? beforo the
Istric our
A. Yes. 18.5.50—

Continwed
After the appointment of this plaintiff, the 1st defendant often
requested the members to have his name inserted on the tutorial lavidence of
staff and at the request of the 1st defendant. 1 signed a letter asking perera
that the appointment may be made. 1 produce a letter P13 written FExamination—
by 1st defendant to the Vidyadhara Sabha dated 28.3.1936. That """
letter is in the handwriting of the 1st defendant. It is signed by him
10 in English as well as in Sinhalese. (Mr. Pereira reads out that letter.)

That is the letter referred to in the minutes of the 7th of March
P12. This meeting was on the 6th of April, 1936. On the 22nd of
May, 1936, the Vidyadhara Sabha . .. This letter was received
from Morontuduwe by the members of the Vidyadhara Sabha, this
letter written by 1st defendant and signed by him P14 of 22.5.1936
to the Vidyadbara Sabha. (Mr. Pereira reads out that letter.) On
the 29.4.1938, P15 was signed only in English —a letter written by 1st
defendant to the Vidyadhara Sabha. I also produce a letter of 7.5.40
P16. (Mr. Pereira reads out that letter.)

20 The last letter is dated 13.5.1941, P17.
(Mr. Pereira reads out that letter.)
. Has this lst defendant ever claimed to be the Viharadhipathi
of this temple till 1941 ?
A. Never before.

He is now in forcible possession of a room which you think
Hikkaduwe Sri Sumangala lived in at one time ?
A. He was occupying rooms in the Sri Sumangala Memorial
Hall when I last knew. This was a building erected in memory of
Hikkaduwe Sri Sumangala.

30 @. You do not know whether he has let it out to some other
outsider ?
A. An English school is being conducted there.

You know to whom the fees go ?
I cannot say.
Has anybody ever disputed the rights of the Sabha till today ?
No one disputed except the 1st defendant.
Has anybody on behalf of Siddhartha ever claimed any
interest that was lying here in that South-western portion ?

A. TFor the last 50 years no one has claimed.

SN
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. You think it is in the South-western block that this Sri
Sumangala block stands ?

A. (No answer.)

In 1915 there were the famous riots in Ceylon, when, every Bud-
dhist of standing was arrested and locked up. I was also one of those
locked up. All the Senanayakes, Dr. Hewavitarne, Edmund Hewa-
vitarne and Baron Jayatilaka were locked up.

Q. Was the Vidyadhara Sabha locked upon as a body of revolu-
tionaries ?

4. In fact all the prominent Buddhists of Ceylon were looked 10
upon as enemies of the King.

All Sinhalese documents found in the houses of Sinhalese members
were removed by the Police in 1915. Gunny bags full of Sinhalese
documents were removed by the Police under the orders of the
Government. I think the then Secretary of the Vidyadhara Sabha
was Dr. Hewavitarne. He was one of those locked up with me at
Welikade.

. With whom were the Minutes usually kept ?
A. With the Secretary for the time being.

). When you were eventually released and the Sabha next met 20
were you able to lay your hands on the Minute Book and the other
documents ?

A. We could not get a single document back from Government
that had been removed from our houses.

Q. Did you tell the Sabha to write for them ?

A. We wrote several letters to the Inspector-General of Police
and others asking for their return but never got them back.

They said they were destroyed. When people came for their
deeds which were with me I told them they had been destroyed.

(Sgd.) V. S. JAYAWICKREMA, 30
A.D.J.

(Court adjourned till June 12. All witnesses to attend.)

(Intld.) V. S. J.,
A.D.J.
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No. 22 No. 22
Proceedings
Proceedings before the District Court beforo :hgg )
D.C. 2882/Land 12th June, 1950. 12.6.50

Trial continues.

Advocate Mr. W. H. Perera with Advocate Mr. A. W. W. Guna-
wardene instructed for plaintiff.

1st defendant’s appearances as before.

Advocate Mr. Kottegoda with Advocate Mr. Samarawickreme
for the other defendants except the 6th.

10 Mr. W. H. W. PERERA. Recalled. Affirmed. Bvidence of
Cross-examined by Mr. Kottegoda. Gorera

I told the Court on the last day that the 6th defendant wrote a ™"
large number of letters to the Sabha. I produce a letter marked 2D1
written by lst defendant to the Sabha dated 4.11.29. (Mr. Kottegoda
reads out that letter.)

(Shown the letter : I identify the signature of the 1st defendant.)

There he refers to the Pirivena Viharasthanaya and admits that the

consent of the Sabha is necessary for anything done to the place.

I also produce a letter from the Ist defendant marked 2D2 dated
20 9.12.29 to the Sabha.

(Shown, the letter : This is the signature of the lst defendant.)
That letter is addressed from the Vidyodaya Pirivena, Maligakande.
(Mr. Kottegoda reads out that letter.) I remember a complaint made
against the 1st defendant by P. Devananda. There was a complaint
about an assault by the 1st on P. Devananda and there were letters
written to the Sabha asking that an enquiry be held. Tbis enquiry
was held. 1 produce another letter written by 1st defendant to the
Sabha on 20.12.39 marked 2D3. That is also addressed from the
Vidyodaya Pirivena at Maligakanda.

30 (Shown, letter 2D3 : That is the signature of 1st defendant.)

(Mr. Kottegoda reads certain portions from the letter.) The
first deed is a reference to the deed No. 925 of 1873. He refers to
‘“my observance of patient silence . There have been a large
number of complaints by lst defendant. All those were complaints
against him by pupils and tutors. There he acknowledges that the
Sabha has got the right of management to enquire into the complaint.
I also produce a letter dated 11.5.1933 marked 2D4.

(Shown the signature on the letter : That is signed by 1st defend-
ant. I identify his signature.)
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In that letter he gives a history of the Sabha.
(Mr. Kottegoda reads out from that letter.)

@. Did the Sabha agree to collect certain sums of money from
pupils, both lay and clerical, in the Sabha ?

A There was a decision that certain sums of money should be
collected from resident pupils, both lay and clerical, for the mainten-
ance of the establishment because we had to pay electric bills and the
priests used to read till daybreak in some cases. Sometimes we had
to pay heavy electric bills and the resident preists’ rooms were taxed
by the Municipal Council. 10

The reference there is to the money collected with regard to
lights and rates. The Sabha had accounts made from year to year.
They were duly audited every year.

. Were those accounts available to the Buddhist public ?

A. They were available to the members of the Sabha and to
the Adhara Sabha and the public were also entitled to see them.
The pupils, both lay and clerical, paid these amounts asked for by the
Sabha. These pupils were sent from various temples from out-
stations. They used to pay money for remaining in the temple and
for making use of the lights. The pupils pay money for various things. 20
So many hundreds of pupils are there.

. With regard to this collection of money was there any trouble
at the Pirivena ?

A. Soon after this 1st defendant entered upon a fast, protesting
against the duties of the Sabha in levying these rates.

. At that time what was the 1st defendant in the Pirivena?
What was he in 1933 ?

A. He was not a tutor at the time. He had informed the
Society that he was unable to teach owing to illness, and kept away
for about 7 or 8 years. 30

@. Was he appointed a tutor thereafter at any time ?

A. He made many an appeal to the Sabha to be restored to his
seat on the staff of teachers, but we had to refuse him. T also produce
another letter written by 1st defendant to the Sabha on 4.7.33 marked
2D5. That “ Upavasa > I spoke of was soon after that protest made
by him in the last letter.

(Shown a letter : I identify the signature of the lst defendant in
this letter. 1 draw -the Court’s attention to the fact that it has been
written from the Vidyodaya Pirivena on 4.7.1933.)
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(Mr. Kottegoda reads out the letter.)

@. Are there resident in this Pirivena other than the lay and
clerical pupils any other Buddhist priests and tutors ?

A. Other than the pupils, lay and clerical, and the Principal
and tutors there are servants.

Q. Are there any other Buddhist priests who neither learn or
teach in this temple?

A. No one is allowed to be there who neither learns nor teaches.
1 mean resident in the Avasas.

10 The ‘“ Pinketaya * in the Viharasthana means the charity box in
the shrine room. There is another in the Bomaluwa also. The
money put into the charity box by people is taken by the Sabha.
That letter refers to the Sabha taking the money put into the
charity box. In that letter he gives a number of methods for
getting more income for the Sabha.

@. Did the public make any agitation against the Sabha col-
lecting money from those priests who come to learn there ?

A. No one made any complaint or agitated against that. The
income from the charity boxes is very, very little compared with the
20 expenses the Sabha had to meet in connection with lighting and
rates. No such sums were given by the Public Trustee for the
maintenance of this Pirivena. The 1st defendant did not at any time
collect that money.

. What did he actually do with regard to the collection of this
levy, as he says, from the pupils ? You told us he had a fast ?

A. Yes.
After that he did not do anything to help us.
). Did he do anything to hinder you from collecting the money ?

A. He started an agitation among the younger priests to resist
30 the order that the pupils should pay for their lights and taxes.

. In pursuance of that objection what further actions did the
1st defendant do ?

A. Some of the younger priests disobeyed the High Priest or
Pirivenadhipathi.

). At whose instance ?
A. Set up by the 1st defendant.

The 1st defendant only wanted the Sabha to collect Rs. 3/- per
month.
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Q. Did your Sabha at any time suspend any pupils with the
advice of the Pirivenadhipathi ?

A. We had to do it in some cases.
Q. Can you give me one such instance ?

A. There was the case of D. Wimalaratana who disobeyed the
High Priest Kahave Ratanasara. He was asked to get back to his
temple in Kande Vihare. He agreed to leave, but on the instiga-
tion of the 1st defendant stuck to his room. He remained inhis room
after having taken his things out on one day.

Q. TUltimately what happened ?

A. A prosecution had to be entered in the Magistrate’s Court
of Colombo against Wimalaratana, After the prosecution the accused
undertook before the Magistrate to leave the premises. Ultimately
he did leave taking away his things.

I also produce a letter received by the Sabha from the lst
defendant marked 2D6 dated 8.7.33.

(Shown the letter 2D6 : I identify the signature of the lst defend-
ant there. The signature is Morontuduwe Nayaka Thero. I draw
the Court’s attention to the fact that it is headed Vidyodaya Pirivena.)

(Mr. Kottegoda reads out that letter.) .

There he definitely takes up the attitude that the Sabha is not
entitled to levy fees. He wanted to take action frequently without
the consent of the Sabha.

Q. Did he form that Association that he wanted called the
Sri Nanissara Commemoration Sabha ?

A. I cannot remember whether he did that.

Then, he continued to write various other letters.
letter dated 8.6.1936 marked 2D7.

(Shown, the letter : That is the signature of the Ist defendant.

I produce the

It is addressed to the Vidyadhara Sabha from the Vidyodya Pirivena.) 30

(Mr. Kottegoda reads out that letter.)

At that time he had ceased to be a teacher owing to his illness.
Those letters were all with reference to the levy, he says, made by
the Sabha from the pupils for lights and taxes. I also produce a
letter written by lst defendant dated 19.1.1937, marked 2DS8.

(Shown that letter : That is signed by lst defendant. For the
first time he has given the place at which he wrote the letter as the
Vidyodaya Pirivenavihare.)
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(Mr. Kottegoda reads out that letter.)
Then he mentions those various letters.

. Was there any duty cast by you gentlemen to consult the
1st defendant after he had ceased to be a tutor ?

A. Not at all.

For about 6 or 7 years he had ceased to be a teacher.

. Did you hold any secret meetings at the Maha Bodhi office ?
4. No.

We did not at any time ask the plaintiff not to appoint the 1lst
10 defendant as a tutor. I also produce a letter dated 29.7.38 written
by 1st defendant to the Sabha marked 2D9.

(Shown the letter : That is the signature of the lst defendant.
It is headed Vidyodaya Pirivenasthana, not Vidyodaya Pirivena.)

(Mr. Kottegoda reads out that letter.)

It was amongst the members.

@. What is the matter referred to there in 1938 ?

A. He wanted his name included among the staff at that time.
I also produce another letter written by 1lst defendant on 7.7.40
marked 2D10.

(Shown the letter : That is the signature of the 1lst defendant.
20 It is headed Parivenasthana.)

(Mr. Kottegoda reads out that letter.)

The matter referred to there is in connection with the application
to be made a tutor on the staff of the Pirivena.

(Shown the letter :

. Did you sign this document ?

A. Yes. The first signature is that of Rajah Hewavitarne, the
second that of J. Munasinghe, third that of Dr. D. P. Perera, then
myself, then Dr. W. A. de Silva, G. Malalasekera, V. R. Dias the
Treasurer, E. A. Abayasekara, W. D. Hewavitarne and K. W. Gona-

30 kumbura. There were, I believe, about ten names there.

Qut of the 13 members of the Sabha the three who have not
signed this are Mr. D. S. Senanayake, Mr. C. W. W. Kannangara and
Mr. H. W. Amarasuriya. That document is dated 16.12.40.)

(Mr. Kottegoda marks that document as 2D11.)
@. How did you happen to sign this ?

1251—N
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A. At the request of the 1st defendant, who asked us to intervene
in the matter and try to get a place on the staff for him. He came
and saw each of us and got our signatures. It is addressed to the
Chief High Priest of the Pirivena—the plaintiff. We signed it at his
request individually and it was forwarded to the Sabha.

. What did the Sabha do on receipt of a requisition signed by
ten of its members ?

A. It came up before the Sabha and was sent to the High
Priest again.

This letter contained a request that he should be again entrusted 10
with classes.

@. Who would be the person in the Pirivena who would in the
ordinary course of events appoint a teacher ?

A. The Sabha.

@. On whose recommendation ?

A. Assistant teachers are appointed on the recommendation of
the Parivenadhipathi. By assistant teachers I mean tutors.

@. There are different kinds of tutors ?

A. There is the chief tutor and an assistant chosen from time
to time when there was need to do so. 20

I stated to Court that the lst defendant ceased to be a teacher
in 1933.

Q. Did the Sabha consult anybody in this matter ?
consult the Parivenadhipathi ?

A. Yes.

Q. Was he agreeable to the appointment of the 1st defendant
as 3 tutor ?

A. No.

Q. Why?
A. Because he had given the Sabha heaps of trouble before that. 30

He had also caused trouble to the Pirivenadhipathi during the time
of Kahawe Ratanasara.

There was a request at that time in 1940, that 1st defendant be
appointed a tutor, and in fact that he be put in charge of classes.
No classes were entrusted to him owing to the reasons given by me.
The other chief teachers also did not like it. The other chief teachers
were Sorata Nayake priest and Kukulnape Dewaratana and several
others who were chief teachers on the staff. All knew that they
could not get on with him.

Did you
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. Was the appointment of the 1st defendant as a tutor placed
before the Sabha ?

A. Yes.
Q. With regard to this petition ?
A. Yes.

Though ten of us had signed, all ten could not agree owing to
the reason that I stated earlier. Meetings of the Sabha were held
from time to time and the records of those meetings were available.

(Shown a report of the Pirivena dated 1.1.26 to 30.6.28 :

10 Q. Who are the people who have signed this report ? At the
right-hand bottom corner ?
A. Dr.C. A. Hewavitarne the Secretary and Kahawe Ratanasara.)

(Mr. Kottegoda moves to mark the whole minute book as 2D12
It is marked 2D12 and parts that are necessary will be translated.)

1 mark page 7 to page 10 as 2D12A. That is a brief report of
the work done by the Vidyadhara Sabha for the settlement of the
Vidyodaya Pirivena for the period 1.1.26 to 30.6.28.

(Mr. Kottegoda reads out that report.)

It goes on to give certain contributions and certain donations

20 by various gentlemen. I also produce 2D12B page 13 of the minute

book 2D12 —a report of the meeting held on 29.7.28. There 1 drew

the Court’s attention to the 5th paragraph. (Mr. Kottegoda reads
out that paragraph.)

I also produce 2D12C minutes of the meeting of the Vidyadhara
Sabha held on 1.11.28 at Maligakanda. There I draw the Court’s
attention to the paragraph about the appointment of Mr. R. Hewavi-
tarne to the vacant seat of Mr. P. de S. Kularatne.

1 also produce 2D12D, a report of work done by the Vidyadhara
Sabha from 1.1.36 to 3.12.28 at pages 21 to 23 of 2D12. There it
30 speaks of the receipts of income, and expenditure and bequests given
to the Sabha. 1 also produce the minutes of a meeting held at the
Pirivera on 6.1.29 marked 2DI12E appearing at page 24 and I draw
the Court’s attention to the last but one paragraph where Mr. R. Hewa-
vitarne was appointed in place of Mr. P. de S. Kularatne. I also
draw the Court’s attention to the minutes of 3.6.29 at page 30 of this
Minute Book, minutes marked 2D12F.

(Mr. Kottegoda reads out those minutes.)

I also produce 2D12G, minuates of a meeting held at the Pirivena
on 12.8.29 appearing at page 37. 1 draw the Court’s attention to

40 the second paragraph.
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(Mr. Kottegoda reads out those minutes.)

T also produce the minutes of a meeting held on 10.1.30 marked
2D12H at page 41. I draw the Court’s attention to the paragraph
with regard to this petition.

(Mr. Kottegoda reads out the petition.)

There is reference to a writ that vested rights in the Municipality.
1 also draw the Court’s attention to the minutes of a General Meeting
of the Sabha held on 3.10.31 at page 50 marked 2D12I. There is a
reference to an election there. I also produce the minutes of a meeting
of the Sabha held at the Vidycodaya Pirivena on 14.6.33 marked 10
2D12J at page 71. There is a reference there with regard to the
collection of money for electricity and the 1lst defendant’s attitude
with regard to it. I also produce minutes of a meeting held on 20.6.33
marked 2D12K at page 75. There I draw reference to the dispute
made by the 1st defendant and also to the increasing number of pupils
in the Pirivena.

(Mr. Kottegoda reads out that document.)

I also produce minutes of a meeting held on 23.6.33 marked
2D12L appearing at page 76. The 1st defendant was present at
that meeting. (The letter of 11th May is marked 2D4.) 20

(Mr. Kottegoda reads out that document.)

Nowadays all Buddhist priests handle money. Many of them
do not keep to the old Vinaya rules. Three statements have been
made to the Sabha.by Seelaratana, Keselwatugoda Pannaratana and
Wimalaratana. The last priest Wimalaratana is the priest I referred
to as having been ejected from his rooms. T also produce minutes
of the meeting held on 14.5.34 appearing at page 95 and marked
2D12M. 1 draw the Court’s attention to a letter written to Mr. B. R.
Dias and his appointment.

(Mr. Kottegoda reads out that document.) 30

I produce marked 2D12N minutes of a meeting held on 20.5.35,
appearing at page 101. There I draw the Court’s attention to the
4th paragraph. I produce minutes of the 21.6.38, marked 2D120
appearing on page 121. In these minutes there is a reference to the
prize-giving to be held on that day and the various prizes to be given,
and the appointment of Rev. P. Dhammananda in place of Pannasara.
I draw the Court’s attention to a statement made by the Secretary to
obtain their views of consent. I also produce minutes of the Vidya-
dhara Sabha held on 14.3.39, marked 2D12P appearing on page 125.
I also produce marked 2D12Q minutes of a meeting held on 29.1.40 40
appearing at page 126. 1 draw the Court’s attention to the motion
proposed by me.
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(Mr. Kottegoda reads out those minutes.) P,.oegg;jgs

I also produce the minutes of the meeting held on 30.10.40 marked Draet Gourt,

2D12R appearing on page 133. I draw the Court’s attention to the [26.50—
election of Mr. H. W. Amarasuriya. o

(Mr. Kottegoda reads out those minutes.) Bvidenco of

I also produce marked 2D12S minutes of a meeting held on 30.5.41  Perera
appearing on page 135. I draw the Court’s attention to the second (ro%; . =~
paragraph and the election of Mr. D. L. F. Pedris. I also produce Continued
minutes of a meeting of the Sabha held on 20.1.42 marked 2D12T

10 a3t page 143. There I draw the Court’s attention to the fact that the

room occupied by 1lst defendant was closed and the room locked.
(Mr. Kottegoda reads out those minutes.)

That is the attitude he took up. That indicates that whenever
the High Priest made an appointment he had to come to the members
of the Sabha for confirmation. He made the recommendations.
That was after the deed obtained by 1st defendant from Devundera
Jinaratana marked P7. I also produce minutes of a meeting of the
Sabha held on 23.10.42 in the office of the Minister of Education,
marked 2D12U and appearing at page 152. That meeting was held

20 at the office of Mr. C. W. W. Kannangara. Mr. P. D). Ratnatunga
was appointed in place of Dr. W. A. de Silva. I also produce minutes
of a meeting held on 5.8.48 marked 2D12V appearing on page 177.
I draw the Court’s attention to the second paragraph. Mr. N. Muna-
singhe, C.C.S., was appointed a member of the Sabha. 1 also produce
minutes of the Special General Meeting held on 31.1.49 marked 2D12W
and appearing at page 178. Mr. Jacob Munasinghe had been the
Secretary of the Sabha for 30 years.

(Mr. Kottegoda reads out those minutes.)

Mr. Daya Hewavitarne was appointed to fill the vacancy caused
30 by the death of Mr. J. Munasinghe. Mudalivar E. A. Abayasekara
was a long-standing member of the Sabha. He hid been elected
about 20 or 25 years agc. He was employed in the Education Depart-
ment. Next to me he is the oldest member of our Association. The
others like Mr. D. S. Senanayake, Mr. Kannangara, Mr. H. W. Amara-
suriya and Mr. D. L. F. Pedris have all been elected after 1931. The
2nd to 18th defendants are those people, myself, Mudaliyar Abaya-
sekara and those about whom I have produced the minutes of the
meetings held at the relevant dates on which they were elected as
members. Accounts of our Sabha have also been entered in this
40 Minute Book kept for that purpose.

(Mr. Kottegoda marks pages 11 and 12 of 2D12 as 2D13.)
I produce a certified translation cf those pages marked 2D13A.

They contain a statement of accounts from 1.1.28 to 30.6.28 of the
Vidyadhara Sabha.
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(Shown the original : I see the first paragraph for membership
fees amounting to Rs. 257/50.)

All those amounts totalling up to a sum of Rs. 691 /50 are donations
made to the Pirivena by five of those who are not among the 13
members of the Vidyadhara Sabha. Then you get collections for the
Sinhalese New Year amounting to Rs. 15/-.  The prize-giving referred
to is the Pirivena prize-giving.

Then you have got donations made by a number of gentlemen.
On the other side I see the expenditure. Even after all these donations
have been made, the statement made by Ist defendant that the 10
income of the Pirivena is sufficient for its maintenance without a
levy from the pupils is incorrect. I see next the item alms, etc.,
of the 12 Bhikkhus of the tutorial staff. By that I mean that the
Vidyadhara Sabha supplied alms to those priests on the tutorial
staft. Then I see arrears of salary to teachers teaching KEnglish.
They are lay teachers.

Q. How did you happen to be in arrears ?
school ?

A. Yes.

There was that Sri Sumangala Dharmasalawa, a school conducted 20
by the Sabha for teaching English to the pupil priests.

Did you start a

. Who are burdened with the payment of the salaries of those
priests ?
A. The Sabha.

Next I see the various employees. That is, the servants, watcher
and cleaner and coolies. Then the electricity, Municipal taxes for
two months amounting to Rs. 157/-. There is then various other
expenditure, including disbursements, amounting to a sum of
Rs. 9,786/82. Also for repairs to the Dharmasalawa. In 1928
taxes and electricity bills were paid by the Sabha.
the Sabha were paying for the maintenance of the lights and rates and
taxes dues to the Municipality. I mark the account appearing on
page 19 as 2D14 —statement of income and expenditure for period
1.7.28 to 31.12.28. There also a similar account takes place and there
is a deficit of Rs. 638/33. There also you have got that the Sabha
has been taking the charity box collections into account. Those
were the charity boxes in the image house and at the Bo Tree. I
mark as 2D15A the translation of a statement of income and expendi-
ture for the period of 6 months 6.1.29. to 30.6.29 appearing at page 35.

There also the accounts are there and 1 find the item of collections 40

from the charity boxes amounting to Rs. 45/11. That year also
has ended with a deficit of Rs. 6/25, including a sum of Rs. 250/-
borrowed from Dr. C. A. Hewavitarne, who was the Secretary at
that time. I produce the statement of accounts for the period 1.7.29

At that stage 30
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to 31.12.29 appearing on page 155 marked 2D16 and the translation No. 22
marked 2D16A. There also you have got a similar description of Froccedines
the balance. That year has ended with the deficit of Rs. 439/02. Pzi.sg.f;f)f"“"t
I also produce marked 2D17 and 2D17A the original and a translation Continued
of the statement of expenditure of the Sabha from 1.1.30 to 30.6.30 Evidenoe of
signed by D. D. Pedris and J. Munasinghe the Secretaries. There W.H.W.
also the year has ended with a deficit of Rs. 452/93. 1 also produce greg:;a _
at page 59 the statement of income and expenditure from 1.7.30 to S&mnanon—
31.12.30 marked 2D18 and the translation marked 2D18A also signed
10 by the Secretary and Treasurer. There also there is a deficit of Rs.
Rs. 481/04. There also the item for charity boxes appears as
Rs. 25459 and the item on the right hand side shows that the Sabha
spent for almsgiving at the Pirivena a sum of Rs. 1,331/- and the
salaries of English teachers was Rs. 731/-. That year ended with a
dificit of Rs. 281/04. 1 also produce marked 2D19 and translation
marked 2D19A accounts, that is, income and expenditure from 1.1.31
to 31.12.31 appearing at page 65. That is also signed by Messrs.
Pedris and Munasinghe. At the right hand side you find member-
ship fees, that is, membership fees paid by the 13 members of the
20 Sabha and including the Upakara and Adhara Sabhas. Then
there is Charity box collections, collections at Bana preaching amount-
ing to Rs. 86/25 that is Bana preaching at the Dharmasalawa.
People took round till boxes. That is also income accruing to the
Sabha. Then there is an item of Government grant. Alms at the
Sri Sumangala celebrations during the * Vas” season amount to
Rs. 624/-. Then there is an item of donations Rs. 400/- bill for
electricity is Rs. 792/25. From the income we get this year the pay-
ment made by the resident priest on account of the electricity bills.
That shows that in the year 1931 the residents of this Pirivena were
30 contributing for lights and such income came to our Sabha. We
had to collect money. Even that year has ended with a deficit of
Rs. 253/37. That was even with a grant of Rs. 2,000/- which we get
for teaching at the Pirivena. On the other side you find that for
the relevant period the alms and other expenses for priests have
increased by Rs. 2,355/38 in 1930. During that period we had to pay
taxes for Rs. 300/-, for salaries to teachers we had to pay Rs. 620/-.
For the English School we get Rs. 230/90. I also produce a statement
of income and expenditure for the period 1.1.32 to 20.6.32 marked
2D20 and translation 2D20A appearing on page 67. That year we
40 have had a balance of Rs. 578/84 for the first time during this period.
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The item of alms for other and other collections has gone down from

Rs. 2,200 odd to Rs. 900/-. It is due to most of the priests going
away during the holidays. I also produce at page 69 marked 2D21
and translation 2D21A a statement of income and expenditure of the
Sabha for the period from 1.7.32 to 31.12.32. That year you find
that Dhammapala has given a contribution of Rs. 600/- and we
have collected from electricity from the pupils Rs. 450/- and for taxes
also. That year there is a balance of Rs. 500/04. 1 also produce a
statement of income and expenditure from 1.7.33 to 31.12.33 appear-
ing at page 95. It is a printed list. I have got a balance from last 10
year as membership fees etc. That year has left us a balance of
Rs. 23/95. 1 also produce marked 2D23 and translation 2D23A a
statement of income and expenditure for the period 1:.1.35 to 30.6.35
showing a balance of Rs. 264/99. I also mark the income and expendi-
ture from 1.7.35 to 31.12.35 as 2D24 appearing on page 100. In
that year we have been getting contributions for electricity from the
pupils. I have got as the first item a balance in the bank Rs. 328/-.

@. You have got certain donations for electricity ?

A. That year our lights have brought in a contribution. Contri-
bution for electricity from certain gentlemen have been made for 20
using our current. Then you get house rent from the Anuradhapura
property. That is the property which the Sabha acquired at Anura-
dhapura. )

. From whom did you get that property at Anuradhapura ?

A. It originally belonged to D. D. Pedris. He was indebted
to the Sabha for about Rs. 8,000/-. I got a deed of mortgage from
him for the Mihintale Road property at Anuradhapura. I went to
Anuradhapura for two years as proctor for the Sabha. Thereafter
T obtained a writ of possession for that property opposite the Bo Tree
Temple. I could not get possession so I had to go to Anuradhapura 30
for two years. After proceedings had been taken against the man
who was in wrongful possession we got the property back to the
Vidyadhara Sabha.

On the debit side was an amount of Rs. 112/- put there with
regard to the deed.

The fifth item is *“ deed for Anuradhapura land ™.
(Court adjourned for lunch.)

(Sgd.) V. 8. JAYAWICKREMA,
A.DJ.

12.6.50. 40
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2882 /L. 12.6.50. No. 22
Proceedings
After Lunch. before the
Distriet Court
W. H. W. PERERA. Recalled. Affirmed. éift;o;;l

The last document which I produced is 2D23, page 100. 1 also )
produce, marked 2D24, a statement of accounts of the Pirivena v 5w
from 1st July to 31st December, 1935 ; and the translation marked Perera
2D24A. gigiiination—

Next, I produce, marked 2D25, at page 107 statement of accounts (ontined
of the Vidyadhara Sabha of Vidyodaya Pirivena for the six months

10 from 1st January to 30th of June, 1936 ; and the translation marked
2D25A. In that year we have received a Government grant of
Rs. 3,000/- which is an increase over the previous year. The second
item is the charity box collection. (Witness reads out the other
items.) There were no contributions from the pupils at that time.
That is, with regard to electricity and taxes, the accounts do not
show any contributions during that period. That is because some
of the pupils protested against the recovery of this charge for elec-
tricity. Therefore no collections were made from them during that
year. But on the expenditure side is shown an item for Rs. 3,332-35

20 with regard to electricity, telephone, Municipal taxes, etc. There is
an item which shows that we have settled certain loans obtained from
2 members, amounting to Rs. 276/- and a loan of Rs. 250/- obtained
from H. Don Carolis & Sons; against Sri Sumangala Memorial Society
Rs. 112/- and another similar item. There is still a balance left on
that account.

I also produce, marked 2D26, at page 108 of that book, a state-
ment of accounts of the Vidyodaya Pirivena from 1st July to 31st Decem-
ber, 1936 ;: and the translation marked 2D26A. We show on the left
hand corner various collections including the charity box collection,

30 house rent from Anuradhapura, and various other donations and
contributions. On the other side there are various expenses. The
accounts have been signed by me and duly audited. At the bottom
I say “loans to be settled amounting to Rs. 1,548-43”. These
accounts were adopted at the meeting of the Sabha held on the 20th
May, 1937.

I also produce, marked 2D27, statement of accounts of the said
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