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IN THE PRIVY COUNCIL No. 48 of 1959 

ON APPEAL 
PROM THE COURT OP APPEAL FOR EASTERN AFRICA 

AT NAIROBI 

B E T W E E N 
ATA UL HAQ 

- and -

CITY COUNCIL OF NAIROBI 

Appellant 

Respondent 

10 

20 

RECORD OF PROCEEDINGS 

VOLUME' 1. 

No. 1 

PLAINT OF ATA UL HAQ 

IN HER MAJESTY'S SUPREME COURT OF KENYA 
AT NAIROBI 

CIVIL CASE NO.170 of 1956 
B E T W E E N 
ATA UL HAQ 

- and -

NAIROBI CITY COUNCIL 

Plaintiff 

Defendant 

P L A I N T 
1. The plaintiff is a building contractor resid-
ing and carrying on business at Nairobi in the 
Colony of Kenya and his address for service is care 
of Messrs. Robson & O'Donovan, Advocates, Lullingtan 
Hous e, N&irobi. 
2. The Defendant is a corporation constituted by 

In the Supreme 
Court of Kenya 

No. 1 
Plaint of Ata 
Ul Haq, 
18th Pebruary, 
1956. 



In the Supreme 
Court of Kenya 

No. 1 
plaint of Ata 
Ul Haq, 
18th February, 
1956 
- continued. 

Royal Charter and its address for service 
of the Town Hall, Nairobi. 

care 

3. By a contract in writing dated the 29th day 
of June 1954, and entered into between the Plain-
tiff and the Defendant, the Plaintiff agreed on 
the terms therein appearing to erect certain 
African dwelling houses at Nairobi for the Defend-
ant. The Plaintiff will produce the said contract 
at the hearing of this suit for the full terms and 
effect thereof. 

4. It was an express term of the said contract 
that the Plaintiff would deposit with the Defendant 
the sum of Shs. 50,000/- as security for the due 
performance of the contract and in pursuance there-
of the Plaintif -f-p uc iid to the on the 17th day of June, 1954. 

Defendant the said sum 

5. It was a further express term of the said 
contract that payment to the Plaintiff for work 
done thereunder would be made on certificates 
issued from time to time by the City Engineer at 
his discretion, that ouch interim payments would 
not exceed 90/ of the value of the contract, and 
that when the work had been completed the Plain-
tiff would be entitled to a certificate for and 
payment of 95/ of the value of the work so executed. 

tne remaining 5/ of the contract rice and that 
would be paid on the termination of the maintenance 
period of six months from the date of completion of 
any dwelling block or ablution block being part of 
the said work. 
6. It was a further express term of the said 
contract that all extras or additions to the said • 
work as specified in the plans, drawings and speci-
fications for which the plaintiff was entitled, 
should be paid for at a price to be fixed by the 
City Engineer employed by the Defendant, having 
regard to the prices set out in the said Specifi-
cations . 

7. The Plaintiffs duly completed the said v/ork 
according to the said contract and supplied extras 
and did additional work under the direction of the 
Defendant and its servant, the City Engineer, and 
the said City Engineer after inspection of the 
same, by divers interim certificates, certified a 
total sum of Shs. 1,504,502/- as due and owing to 
the Plaintiff from the Defendant. 



3. 

6. The Defendant took over part of the said works 
upon completion thereof, "but in "breach of the said 
contract, notified the Plaintiff that the Defend-
ant refused to take over the "balance of the com-
pleted works, namely "blocks 30, 37, 38, 38 A and B, 
and 39 referred to in the said contract. 
c. 
of 

The said City Engineer, on the instructions 
the Defendant and as its 

refused, in breach of the si 
servant and agent, has 

10 a certificate for 95$ of the value of 
completed by the Plaintiff, to which the 
is entitled. 

id contract, to issue 
work 

Plaintiff 

In the Supreme 
Court of Kenya. 

No. 1 
Plaint of Ata 
U1 Haq, 
18th Pebruary, 
1956 
- continued. 

20 

10. The Defendant 
tract ha« 
pi3 egea 

in further breach of the con-
the Plaintiff of certain 

VVm . hiipVI "Dart icta no tilled 
defects in the works, including such 

thereof as had already been accepted and taken over 
by the Defendant, which it has threatened to have 
re-executed and the cost whereof it has threatened 
to deduct from the retention and other monies held 
by the Defendant for the Plaintiff. 

3.1. The maintenance period of six months from the 
date of completion of the said works has expired, 
and the Plaintiff was at all times during the said 
period of maintenance ready and willing to carry 
out any works which might lav/fully have been re-

but the Defendant, notwithstand-
3 to pay to the Plaintiff the 

balance of the contract price including retention 
moneys, amounting to Shs. 140,018/- or the deposit 

30 of security for due performance of contract amount-
ing to Shs. 50,000/-, or any part thereof. 

quired thereunder 
Lng demand, re: > 'use 

12, The Defendant by its servant the said City 
Engineer has in further broach of the contract 
failed to certify or pay for the extra work carried 
cut by the Plaintiff under the authority of the 
:aid City Engineer, 
tiiat 
amount 

the sum 
to 

due to 
and 
him 

one 89,6/3/-
the Plaintiff estimates 
in respect thereof will 
or t}.ier cabouts . 

13 An account in respect of the sums stated 
40 paragraphs 

narked "A" 
11 and 12 hereof is hereto annexed 

in 
and 

The Plaintiff claims against the Defendants-
(i) Shs. 140,018/- in respect ox the balance 

of the contract price including reten-
4--1 tion monies: 
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In the Supreme 
Court of Kenya. 

No. 1 

Plaint of Ata 
Ul Haq, 
18th February, 
1956 
- continued. 

(ii) She. 50,000/'- in respect of the deposit 
for security; 

(iii) An order that all proper enquiries be 
made into the value of the extra work 

• carried out by the Plaintiff as afore-
said and payment to the Plaintiff of 
the amount shown to be due to him in 
respect thereof; 

(iv) Costs; 

(v) Interest at Court rates; 10 

(vi) Other relief. 

DATED at Nairobi* this Eighteenth day of 
February, 1956. 

(Sgd.) J.P.G. HARRIS. 
Robson & O'Donovan, 

Adv oc at e s for the PIa int iff. 

THIS IS AENEXURE "A" MENTIONED IN PARAGRAPH 13 OF 
THE PLAINT. 

Contract Price = Shs„ 1,709,520/-

Total of Certificates 
Issued = Shs. 1,504,502/- 30 

Balance = Shs. 205,018/-

Less Plumbing and 
P.O. Items = Shs. 65,000/-

Shs. 140,018/-
Add Deposit as 

Security = Shs, 50,000/-

TOTAL DUE = Shs. 190,018/-
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No. 2 
DEFENCE OF CITY COUNCIL OF NAIROBI 

IN HER MAJESTY'S SUPREME COURT OF KENYA AT NAIROBI 

CIVIL CASE HO.170 of 1956 

ATA UL HAQ Plaintiff 

In the Supreme 
Court of Kenya 

No. 2 

Defence of City 
Council of 
Nairobi, 
28th May, 1956 . 

versus 

TIP] CITY COUNCIL OF NAIROBI 
Defendant 

D E F E N C E 
1. The Defendant Corporation is nob constituted 
by Royal Charter, but otherwise paragraphs, 1, 2 
and 3 of the Plaint are admitted. 
2. Paragraph. 4 of the Plaint is admitted but the 
Defendant states that the said term further pro-
vided that the said deposit would be refunded when 
the final certificate is issued by the City Engin-
eer, and the said final certificate has not yet 
been issued. 

3. Paragraph 5 of the Plaint is not admitted. 
The term referred, to was as follows %-

"Payments will be made on Certificates issued 
by the City Engineer at his discretion. 
Interim payments shall not exceed 90/ of the 
value of the work properly executed. 
When the work has been satisfactorily com-
pleted and taken over by the Council, the 
Contractor shall be entitled to a Certificate 
for 95/ of the value of the work so executed." 

4. Paragraph 6 of the Plaint is not admitted. 
The term referred to was as follows 

"In case the Engineer thinks proper at any 
time during the progress of the works to make 
any .alteration in or additions to or omissions 
from the Works or any alteration in kind or 
quality of the materials to be used therein 



6. 

and shall give notice thereof in writing to 
the Contractor the Contractor shall alter add 
to or omit as the case may require in accord-
ance with such notice hut the Contractor 
shall not do any work extra to or make any 
alteration or addition to or omission from 
the Works or any deviation from any of the 
provisions of this Contract without the pre-
vious consent in writing of the Engineer and 
the value of such extra alterations additions 
or omissions shall in all cases he determined 
by the Engineer having regards to the prices 
set out in the attached documents and where 
these are not applicable then at such fair 
and reasonable prices as the Engineer shall 
decide and the amount thereof shall be added 
to or deducted from the Contract Price as the 
case may be no claim for any extra shall be 
allowed unless it shall be carried out by or 
under the authority of the Engineer as herein 
mentioned". 

5. The 'attached documents' referred to com-
prised %-

(a) the General Conditions of the Contract; 
(b) the Plaint iff's tender; 
(c) the Specification; 
(d) a schedule of rates; 
(e) the contract drawings. 

6. Paragraph 7 of the Plaint is denied save that 
the Defendant states that the said sum of Shillings 
1,504,502/- is the total of all sums certified for 
payments to the Plaintiff under the said Contract 
and it has been paid in full. 

7., Save that none of the said works have been 
completed according to Contract, witch fact was 
not known to the Defendant at the material times 
owing to the defects being latent, the Defendant 
admits that it took over part of the said works 
and states that all amounts certified therefor 
have been paid. 
8. The Defendant admits that it refused to take 
over the six blocks mentioned in paragraph 8 of 
the plaint, but denies the alleged breach of con-
tract, and states that its refusal was justified. 

In the Supreme 
Court of Kenya. 

No. 2 
Defence of City 
Council of 
Nairobi, 
28th May, 1956 
- continued. 
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9. Save that the said City Engineer has not 
issued any certificate calling for any payment be-
yond the said sum already paid, paragraph 9 of the 
Plaint is denied. 

10. The Defendant denies the alleged breach but 
otherwise paragraph 10 of the Plaint is admitted, 
and, in the alternative, the Defendant claims to 
deduct any moneys due to the Plaintiff (and none 
are admitted) from (a) the diminution in value of 

10 the works done pursuant to Clause 9 of the General 
Conditions of the said Contract and particularly 
sub-clause (iv) thereof, to wit 

"9. (i) All materials and workmanship shall 
be the best of their respective kinds and 
shall be provided by the Contractor, except 
as may be otherwise particularly provided by 
the Specification or directed by the Engineer, 
and the Contractor shall, upon the request of 
the Engineer, furnish him with proof that the 

20 materials are such as are specified. The 
Engineer shall ab all times have power to order 
the removal of any materials brought on the 
site which, in his opinion, are not in accord-
ance with the specification or with his in-
structions, the substitution of proper mater-
ials and the removal and the proper re-execu-
tion of any work executed with materials or 
workmanship not in accordance with the 
Specification end Drav/ings or instructions, 

30 and the Contractor shall forthwith carry out 
such order at his own costs. 

(ii) Any defect which may appear, either of 
material or of workmanship, during the period 
of maintenance provided by the Contract, shall 
be made good by the Contractor at his own ex-
pense, as and when directed. 

(iii) If the Contractor shall fail to carry 
out any such order, as by the preceding sub-
clauses provided within such reasonable time 

40 as may be specified in the order, the materials 
or work so affected may, at the option of the 
Engineer, be made good by him in such manner 
as he may think fit, in which cases the cost 
thereby incurred shall, upon the written 
certificate of the Engineer, be recoverable by 
the City Council as liquidated demand in money. 

In the Supreme 
Court of Kenya. 

No. 2 
Defence of City 
Council of 
Nairobi, 
28th May, 1956 
- continued. 

(iv) If any defect be such that, in the opinion 
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In the Supreme 
Court of Kenya. 

No. 2 

Defence of City 
Council of 
Nairobi, 
28th May, 1956 
- continued. 

of the Engineer, it shall be impracticable or 
inconvenient to remedy the same he shall as-
certain the diminution in the value of the 
works due to the existence of such defect and 
deduct the amount of such diminution from the 
sum remaining to be paid to the Contractor, 
or failing such remainder, it shall be re-
coverable as a liquidated demand -in money »i 

(b) such amount as may be found due to the Defend-
ant by way of damages pursuant to Clause 11 of the 10 
Specification of the said Contract, to wit 

"The Contractor shall state, in the Form of 
Tender, a period within which he will com-
plete perfectly and deliver up to the City 
Council, the groups of buildings and shall so 
deliver them. This period shall begin from 
the date stated in the City Engineer's order 
to commence work. If the time taken to 
complete the works, or the various parts of 
the works as set out, exceeds the time stated 20 
in the Form of Tender or such extended times 
as may be allowed under Clause 7(iii) of the 
General Conditions, the Contractor shall be 
charged a sum computed on the basis of 
Shs. 2/50 per day per unit, as liquidated and 
ascertained damages for such default, and not 
as a penalty, for every day of delay until 
the completion of the work. The Council may 
deduct the amount of any such damages from 
any monies in their hands due, or to become 50 
due to the Contractor". 

11, In reply to paragraph 1]- of the Plaint, the 
Defendant repeats its denial that the said works 
h?vve been completed or that any of them have been 
completed according to Contract, despite the fact 
that the final completion date was the 13th June 
1955. The Defendant admits its refusal to pay as 
alleged but denies the alleged breach or that any 
sum what soever is due by it to the Plaintiff and 
otherwise paragraph 11 of the Plaint is denied. 

1? lc:. Save that the Defendant has not paid and the 
City Engineer has not as certified as desired by 
the Plaintiff, paragraph 12 of the Plaint is denied 
and the Defendant denies that the said sum or any 
part thereof is due by it to the Plaintiff and the 
Defendant denies paragraph 13 of the Plaint and 
the said account in so far as it 
show any sum whatsoever as being 
the Defendant to the Plaintiff. 

is intended to 
due and owing by 

40 
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10 

13. The Defendant states that the final certifi-
cate under the said contract lias not been issued 
and this Suit is premature. 
14. Alternatively, if (which is not admitted) the 
Suit is not premature it is barred by limitation 
under Section 129 of the Municipalities Ordinance 
(Cap.136). 

WHEREFORE the Defendant prays that the 
Plaintiff's Suit be dismissed with costs. 

DATED at NAIROBI, this 28th day of May, 1956. 
(Sgd. ) C.P. SCHERMBRUCKER. 

KAPLAN & SPRATTON, 
ID YOGA PES POR THE DEPENDANT. 

In the Supreme 
Court of Kenya 

No. 2 
Defence of City 
Council of 
Nairobi, 
28th May, 1956 
- continued. 

No. 3 
PLAINT OP CITY COUNCIL OP NAIROBI 

IN HER MAJESTY'S SUPREME COURT OP KENYA AT NAIROBI 
CIVIL CASE NO. 1314 of 1956 

No. 3 
Plaint of City 
Council of 
Nairobi, 
14th November, 
1956 . 

THE CITY COUNCIL OP NAIROBI Plaint iff 
versus 

ATA UL HAQ ... Defendant 

20 P L A I N T 
1. The Plaintiff is THE CITY COUNCIL OP NAIROBI, 
a body corporate ' constituted by Royal Charter and 
having the same powers as the Municipal Council of 
Nairobi had under Erie Municipalities Ordinance. 
The Plaintiff's address for service for the pur-
pose of this Suit is cane of MESSRS. KAPLAN & 
STRATTON, ADVOCATES, QUEENSWAY HOUSE, YORK STREET, 
NAIROBI. 
2. The Defendant is ATA UL HAQ, a Building Con-

30 tractor residing and carrying on business at 
Nairobi aforesaid. 

By a Contract in writing dated the 29th day 



In the Supreme 
Court of Kenya. 

No. 3 

Plaint of City 
Council of 
Nairobi, 
14-th November, 
1956 
- continued. 

10. 

of June, 1954, entered into between the Defendant 
and the Plaintiff, the Defendant agreed on the 
terms therein appearing to erect certain African 
dwelling houses (hereinafter called "the said 
works") at Nairobi for the Plaintiff. The Plain-
tiff will crave leave to refer to the said con-
tract at the hearing of this Suit for the full 
terms and effect thereof. 

4. The preamble of the said Contract narrates 
that "the Contractor (i.e., the Defendant) has 10 
tendered and the Council (i.e., the Plaintiff) has 
agreed with the Contractor for the'execution of 
the said work in accordance with 

(i) General Conditions of Contract of the 
Council; 

(ii) Tender of the Contractor dated 10th May, 
1954; 

(iii) Specification prepared by the Engineer; 
(iv) Schedule of Rates; 
(v) Drawings Numbered 3183/AH/2/14, 20 

3185/AH/2/15 , 3191/AB/2/15 , 3192/AH/2/17, 
3217/AH/2/21, 3217/AH/2/23 and 
3826/All/2/27. 

all of which are in the said Contract thereinafter 
and are collectively hereinafter referred to as 
"the attached documents". 

5. (a) It is provided by Clause 3 of the said 
Contract that "The Contractor will observe and 
perforin all the stipulations mentioned in the 
attached documents " 30 

(b) It is provided by Clause 4 of the said 
Contract that "The attached documents and the 
terms and conditions therein set out shall except 
where the same are varied by or are inconsistent 
with these presents form and be deemed to be part 
of this Contract as if the same were repeated 
herein categorically and the Contractors shall 
observe and perf01m the terms and conditions set 
out in the attached documents". 

In pursuance of the said Contract the Defend- 40 
ant duly entered upon the site and the construction 
and erection of the said works. 

7. The Plaintiff has accepted and taken over from 
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the Defendant the said works (except for Blocks 30, 
37, 38, 38A, 38B and 39) under the terms of the 
said Contract not knowing at the time of the latent 
defects therein particulars whereof are given under 
paragraph 11 "below. 

8, The Plaintiff has declined under the terms of 
the said Contract to take over from the Defendant 
Blocks 30, 37, 38, 38A, 38B and 39 of the said 
works as not conforming to the contract. 

9. Payment Certificates under the terms of the 
said Contract for a total sum of Shs. 1,612,540/-
for payment to the Defendant have "been issued and 
paid "by the Plaintiff under deduction of 
Shs .108,038/- retention moneys as provided "by the 
said Contract, the Plaintiff not knowing, at the 
respective times of issue of the certificates or 
payment thereof, of the latent defects on the 
said works particulars whereof are given under 
paragraph 11 "below. 
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20 

30 

10. -The Plaintiff will maintain that the said sum 
of Shs.1,504,502/- represents the total amount 
which would have been due to the Defendant in res-
pect of the works completed by him had he completed 
the same according to the said Contract and the 
attached documents. 
H i The Defendant has failed to execute the said 
works in accordance with the said Contract and the 
attached documents and has thereby committed 
breaches of the said Contract in respect whereof 
the Plaintiff has suffered and claims damages. 

PARTICULARS 
(i) Foundations. 

Excavations not carried down to rock or murram 
suitable for foundations, black cotton soil not 
all removed, bottoms of the trenches not levelled 
off, concrete mix of foundations not 1-3-6 cement, 
sand and aggregate as specified or not properly 
mixed or laid, concrete foundations do not conform 
to drawings with respect to width or projection be-

40 yond the face of the walling built thereon, stones 
used in foundations walling not of regular shape 
or square out and some soft stone used, cement mor-
tar not 1-4 mix as specified or not properly mixed 
or laid, hoop iron reinforcement not laid as speci-
fied, buttresses do not conform to drawings 5 
necessitating: 
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Excavation of outer face of walls, concrete under-
pinning, raking out and repointing walls and back 
filling to trenches, the estimated costs whereof 
is Shs. 58,750/-. 
(ii) Floors. 

Excavation not carried down to rock or 
murram, black cotton soil not all re-
moved, filling material laying and ram-
ming not according to or carried out 
according to specification, concrete 
floor and screed do not conform to 
drawings in thickness, concrete floor 
not up to 1-3-6 mix as specified or 
not properly mixed or laid, necessi-
tating: 
Hacking up existing concrete floors 
and cement screeds, taking out filling, 
cleaning out black cotton soil, re-
filling and ramming according to 
specification, laying new concrete 
floors and floating new cement screed 
the estimated cost whereof is 

10 

20 

Shs.387,500/-

Shs.446,250/-

(iii) Superstructure Walling. 

Stones used not of regular shape or 
square cut and some soft and porous 
stone has been used, cement mortar not 
up to specified mix or not properly 
mixed or laid, hoop iron reinforcement 
not according to specification, damp 
course in single ply and not three ply 
material as specified and not set in 
bitumen on a screeded bed, internal 
faces of walling not dressed off to a 
fair face, external faces of walling 
not struck pointed as specified, door 
frames etc., not properly set or fixed, 
chamfered edges not formed at window 
openings, flues not properly parged, 
steps not set on hard core backfilling, 
boundary walls: not bounded or tied as 
specified, necessitating: 
Raking out joints and repointing ex-
ternally, dressing off, repointing and 
bag washing internal faces, taking out 
and re-fixing door frames etc., cutting 

30 

40 
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chamfer at sills, bonding boundary 
walls, redecorating internally the 
estimated cost whereof is 
and in respect of failure to comply 
with the damp course specification 
which cannot now be remedied the 
works are reduced in value by an 
estimated 

Shs.446,250/-

Shs.280,750/-
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Roof timbers lap jointed and nailed with 
wire nails, timbers not framed, screwed 
or halved at jointsaand nails used not 
long enough to go right through for 
clenching on one face, joints are open-
ing and timber is distorting, no wall 
plates provided as shown in drawings, 
valleys formed with 6" x 1" boards 
instead of 9" x 1" and have no fill-
ets on upper edges, valleys lined with 
galvanised sheeting 15" in girth instead 
of 18", door and window frames not fixed 
with metal cramps, door hinges are not 
as specified and fixed with screws 
without any bolts, doors to the ablu-
tion blocks are not hung to be self 
closing as specified, necessitating: 
Reinforcing and re-spiking roof tim-
bers, new hinges to and/or rehanging 
of doors and belting hinges etc'., to 
bring up to specification standard 
the cost whereof is estimated at 
and in respect of failure to comply 
with specification for valley board-
ing and lining which cannot now be 
remedied the works are reduced in 
value by an estimated 

(v) Drains 

36,565/-

700/-

40 
Drains not laid to adequate falls, 
excavation inadequate and no hardcore 
back fill put in or building up as 
required, cement mix not up to 1-3-6 
as specified or .not properly mixed or 
laid, necessitating: 
Taking up and re-laying and replacing 
defective drains and providing support 2,500/-

Shs.767,565/-
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Shs.767,565/-
(vi) Repair work already carried out. 
In Blocks 36, 37, 38, 38A, 38B and 
39, joints, internally raked out, 
repointed and bagwiped, joints in ex-
ternal coloured panels above floor slab 
raked out and repointed including chim-
ney stacks and weathering to joints 
external below floor slab raked out anc. 
repointed, lime-washing of walls and 10 
preservation of timber works, repairs 
to cracked floors, adjusting tiles, 
doors, frames, shutters, louvres, etc., 
all carried out by the Plaintiff by 
direct labour, the cost whereof in 
addition to above is estimated at 15,000/-
(vii) Loss of Rent. 
To enable the works specified under 
(i) to (v) above to be carried out it 
will be necessary for housing to be 20 
vacated in blocks of 20 rooms at a 
time. Over the total number of 456 
rooms let at Slis. 39/- per month the 
loss of rent to the Plaintiff is esti-
mated at 17,784/-
(viii) Supervision. 
Estimated fee for preparation of 
Specification for the carrying out; of 
the works specified under (i) to (v) 
above " Shs. 1,500./- 30 
Overheads (salary and 
office accommodation and 
assistance) for one clerk 
of Works to supervise the 
carrying out of the works 
specified under (i) to 
(v) above for an estimat-
ed period of 17 months 
estimated at 25 ,000/- 26,500/-

Shs.826,849/- 40 

12. By reason of the promises and the development 
of the latent defects in the said works due to the 
said breaches of contract by the Defendant it was 
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necessary for the Plaintiff to retain the services 
of a Quantity Surveyor to carry out a detailed 
survey and report on the said works, the cost 
whereof is Shs. 9,881/- made up as follows and 
which sum the Plaintiff claims from the Defendant 
by way of Special Damages 

Mr. A.ID. Wevill, Quantity 
Surveyor, Nairobi, 
Pee for Survey and Report. Shs, 8,681.00 
Public Works Department, 
Pee for tests on cement and 
concrete samples. " 1,200.00 

Shs. 9,881,00 

13. In respect that the remedial works proposed 
and estimated for under paragraph 11 above cannot 
bring the said works up to the standard prescribed 
by the Specification or to confomity with the 
said Contract and attached documents, excessively 
high maintenance costs will be incurred in respect 
whereof the Plaintiff claims damages in the sum 
of Shs. 4-6 ,220/- assessed on an estimated basis of 
one-eighth per centum. 

14. The cause of action arose at Nairobi within 
the jurisdiction of this Honourable Court and the 
value of the subject matter of this Suit is 
Shillings 882,950/-

WHEREF0RE the Plaint iff prays for Judgment 
against the Defendant, for 

(a) Special Damages in the sum of Shs.826,849/ 
as in paragraph 11 above; 

(b) Damages in the sum of Shs. 9,881/- as in 
paragraph 12 above; 

(c) Damages in the sum of Shs.46,220/- as in 
paragraph 13 above, 

(d) Interest thereon at the rate of 8/ p.a., 
from the date hereof until judgment and 
thereafter on the decretal amount at Court 
rates ; 

(e) Costs of this Suit; 
(f) Such further or alternative relief as to 

this Ponourable Court may seem just. 
DATED at NAIROBI, this 14th day of November, 1956 . 

( S g d . ) J . MACKIE ROBERTSON. 
KAPLAN & STRATT0N, 

ADVOCATES FOR THE PLAINTIFF. 
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No. 4 

DB HINGE OP ATA III HAQ 

IN HER HAJE5TY' S GlIPREHE QQVTJS Of KENYA AT NAIROBI 

11 CASE NO. 1314 of 1956 

B E T W E E N t-

TBE CITY COUNCIL OP NAIROBI Plaintiff 
- and -

A1A UL HAQ Defendant 

D E F E N C E 

1. Paragraphs 1 and 2 of the plaint are admitted. 
2. The Defendant will refer to the written con-
tract dated 20th June, 1954, referred to in para-
graphs 3, 4 and 5 of the plaint upon production 
thereof for its full terms and effect which are not 
properly set out in the said paragraphs. 

3. With reference to paragraph 6 of the plaint, 
the Defendant duly completed the said work accord-
ing to the said contract. 

4. With reference to paragraphs 7, 8, 10 and 11 
of the plaint, the plaintiff accepted all the said 
works including Blocks 30, 37, 38', 38A, 3SB and 39, 
and went into possession thereof end the Plaintiff 
ha.s sir.ce remained without interruption in such 
possession and has let all the said works to divers 
tenants and has continued to collect and is collec-
ting rent from such tenants in respect of the said 
works: the Defendant further denies that there 
were any latent or other defects in the said works 
as alleged in the plaint or at all. 

5. In the alternative, if there were any such 
defects, which is denied, the Plaintiff with full 
knowledge of the same has waived any claim in respect 
thereof. 

PAHTIClTLAItS . 
The Plaintiff by its servants or agents from 

time to time during the progress of the said works 
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inspected the same; the Plaintiff further by its 
said servants or agents from time to time during 
such inspections as aforesaid required the Defend-
ant to carry out such repairs or alterations as 
the Plaintiff considered necessary to the said 
works and the Defendant duly completed such repairs 
and alterations; the Plaintiff "thereafter by its 
said servants cr agents approved of the said works 
rnd took possession of the same; the Plaintiff 
further by its City Engine er from time to time 
during the process of the said works issued inter-
im certificates certifying the total amount of 
Shs. 1,612,540/- as due and owing to the Defendant 
in respect thereof. 

In the Supreme 
Court of Kenya. 

Do. 4 
Defence of At a 
Ul Haq, 
31st January, 
1957 
- continued. 

6. In the further alternative, the Plaintiff is 
estopped from denying that the said works were 
carried out in accordance with the contract. 

PARTICULARS. 
The Defendant repeats the particulars con-

tained in paragraph 5 hereof and states further 
that by such conduct as is therein stated on the 
part of the Plaintiff its servants or agents the 
Defendant was induced to and did believe that the 
works carried out by the Defendant, with such re-
pairs and alterations as aforesaid, had been duly 
approved; if any further objections to the said 
works had been taken during the progress of the 
said works or within a reasonable time thereafter 
before completion of the said works any further 
alterations or repairs could have been carried out 
by the Defendant much more easily and less expens-
ively than would now be possible after completion 
of the said works. 

7. The Defendant further claims that the Plain-
tiff, by refusing to pay for the balance of the 
completed works which were duly completed in 
accordance with, the contract is in breach thereof. 
8. Kith reference to paragraph 10 of the plaint 
in addition to the work specified in the contract, 
the Defendant supplied extras and did additional 
work under the direction of the Plaintiff and its 
City Engineer which the Plaintiff by its servants 
or agents has in further breach of the contract 
failed to certify or pay for. 

9. \7ith reference to paragraph 11 of the plaint 
the Defendant series that he has committed any 
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"breach of contract as therein alleged or at all or 
that the Plaintiff has suffered the alleged or any 
damage. If the Defendant committed any "breach of 
contract as alleged or at all, which is not admit-
ted, the Defendant denies that the damages claimed 
in paragraphs 11, 12 and 13 of the plaint or any 
part thereof were occasioned, thereby. 

VffiEREPORE the Defendant prays that the Plain-
tiff's suit be dismissed with costs. 

1957. 
DATED at NAIROBI this 31st day of January, 

(Sgd.) SASED R. COOEAR 
COCKAR & COCKAS 

Advocates for the Defendant. 

10 

No. 5 No. 5 
Proceedings, P R O C E E D I N G S 
4th April, 1957. J]T IjER UAJESIY'S SUPREME COURT OP KENYA AT NAIROBI 

GIVII, CASE NO. 170 of 1956 

ATA-U1-HAQ ... ZiliSii^l 
versus 20 

NAIROBI CITY COUNCIL Defendants 

BEPOEE 
THE HONOURABLE MR. JUSTICE P0EEE3 , 

10.30 a.m. Thursday, 4th April, 1957. 
0'DONOVAN and COCKAR for Plaintiff 
S0HERM3RUCKER and MACKIE ROBERTSON for Defendants. 

By consent Civil Case No. 1314 of 1956 is 
consolidated with Civil Case No. 170 of 1956, both 
cases to be heard together. 

Court adjourns at 10.45 for the issues to be 30 
agreed between the parties. 

Court resumes at 11.15 a.m. 
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MR. 0'DONOVAN: 

May it please your Lordship. Counsel on both 
sides have agreed on eleven issues of which a type-
written copy has been handed in, subject to the 
possibility of having to frame further issues at a 
later stage. It would be convenient if the words 
"plaintiffand "defendant" referred to the plain-
tiff and defendant in the first suit throughout. 
The plaint in Civil Case 170/56 is as follows: 
(Reads). 

(Mr. Qchermbrucker reads pleadings in Civil 
Case 1314/56) 

The agreed issues are as follows: (Reads). 

In the Supreme 
Court of Kenya. 

No. 5 
Proceedings, 
4th April, 1957 
- continued. 

20 

The plaintiff is a building contractor with a 
well-established business in Nairobi, where he has 
been trading as a contractor 
curing these 15 years he has 
housing schemes for Africans 
Council either alone or with 
total amount of work which he 
City Council amounts to almos 
ings in value. 

for some 15 years, and 
completed several 
for the Nairobi City 
his brother. The 
has performed for the 
t ten million shill-

30 

40 

In 1954 the Nairobi City Council called for 
tenders for Part B of Ofafa Estate, Nairobi, and 
the plaintiff tendered for Shs. 170,952/-. That 
tender was not the lowest; it was about 3 or 4 
from the lowest, but it does work out at a price 
about 15/- per square foot. I shall quote author-
ity to the effect that the contract price has some 
relevance in considering what quality is legally 
contracted for by the specification. I say now that 
the evidence will be that contract price of 15/-
per sq. ft. is very low indeed. It is approximate-
ly half the cost of the normal African servants' 
quarters inmost residences in this city and a 
quantity surveyor whom I shall be calling will say 
that the City Council was at that time very anxious 
to provide a housing scheme for Africans on the 
most economical possible basis. 

After the acceptance of the plaintiff's tender, 
he deposited Shs.50,000/- by cheque, and he went 
to Ofafa Estate, where he met the Clerk of Works, 
Mr. Stone, who showed him the site and gave in-
structions about the corner pegs for the first two 
blocks which were to be completed. The contract 
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provides for the construction of 17 blocks of 
buildings: some are dwelling houses, rooms, ablu-
tion blocks, and so on. 

In addition to Mr. Stone, the Clerk of Works, 
Mr. Tanner, an architect, assisted by Mr. Mold, 
another architect, controlled the operation on 
behalf of the City Council, and the' plaintiff 
worked under the direction of one or other of them 
throughout the contract which took some "16 months 
to complete. Mr. Stone also had an assistant -
there was a galaxy of supervisory officials present 
throughout on behalf of the City Council. In addi-
tion to the persons mentioned, Mr. Goodwin took 
over towards the end of the contract and Mr.Sanders 
and Mr-. Roberts were at the time respectively the 
Deputy City Engineer and the Assistant City Engin-
eer 'hie City Engineer, Mr. Bridger, also on 
occasions visited the site during the progress of 
the work. 

10 

The first step which had to be taken was of 20 
course the digging of the trenches for the founda-
tions, and the evidence will be that no concrete 
was put into the foundations until the trenches 
had first been approved. Secondly, that the con-
crete itself, about which complaint is now raised, 
was periodically checked by Mr. Scone, who took 
samples for tests to be made. The quality of the 
materials which were used were of course obvious 
to the Clerk of Works and to the Architect and 
samples were submitted and were approved before 30 
use. With regard to the stone of which these 
buildings were constructed, Nairobi blue stone was 
used, which apparently is the best available local 
stone. As to the tiles, samples of these were 
submitted and they were approved by the City Coun-
cil at the site where they were made: they were 
made by Kentiles, Ltd. on the Thika Rood. There 
were in minor matters a number of small immaterial 
deviations from the specification, in regard to 
which evidence will be that all of them were 40 
approved from time to tine by the officials of the 
City Council who were present at the site during 
the progress of the work. 

The first two blocks to be completed were 
bos.28 and 29; they were completed towards the 
end of 1954. The evidence will show that before 
being taker, ever, they were examined by the Archi-
tect and the Clerk of Works, -who instructed the 
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plaintiff contractor that a number of modifications 
and repairs had to he effected. The evidence will 
he that these repairs were in fact effected, and 
thereafter after completion to the satisfaction of 
the City Council's officials, two letters of accep-
tance dated 11th December, 1954, were sent to the 
plaintiff informing him that these buildings had 
been accepted by the City Council, In respect of 
9 further blocks, there are similar letters of 
acceptance after the same procedure had been 
followed, namely the work was inspected periodical-
ly, defects were pointed out to the contractorand 
he was instructed to remedy them to the satisfac-
tion of the City Council, letters of acceptance 
signed by the City Engineer were then sent to him. 

In the Supreme 
Court of Kenya. 

Do. 5 
Proceedings, 
4th April, 1957 
- continued. 

20 

30 

With regard to the remaining six blocks, the 
case for the plaintiff will be that they were com-
pleted during the middle of 1955 . At that time 
there appeared to be a certain amount of unhappy 
discord within the City Council Engineer's Depart-
ment, and I think a clear inference of a clash of 
personalities, in particular Llr. Bridger, the City 
Engineer, who had acted throughout , retired and 9 Mr. Saunders was appointed Acting City Engineer. 
Various criticisms of the work on the remaining 
six blocks were formulated on behalf of the City 
Council. The criticisms which were formulated 
were in fact remedied by the plaintiff, and on 
9th June, Mr. Coodwin, who had then taken over as 
Clerk of Works, wrote a memorandum to the Architect 
and sent a copy to the- plaintiff, to the effect 
that Blocks 38A, 30B, 39 and 40 had been inspected, 
repa Ins carried out and were now ready for handing 
over. 

On 25th July he addressed a similar memorandum 
to the Architect with a copy to the plaintiff show-
ing that Blocks 37 and 38 had been completed, 
repairs carried out and were now ready for handing 
over. Thereafter the plaintiff wrote and asked for 

40 the penultimate certificate in respect of 95$ of 
the contract price, and in August, 1955, there came 
a bombshells the City Council did not accept these 
blocks; it was alleged that the foundations were 
defective, the mortar was not of the requisite 
mixture called for by the specifications, and ib 
ended a few months later with his expulsion from 
the site. Why it came as a bombshell was that the 
six blocks, as well as the remaining eleven, were 
all within a matter of days of being completed 
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In the Supreme taken over by the City Council, who promptly rented 
Court of Kenya them out to various tenants who are still there to 

— this day. 
No. 5 

Proceedings 
On "behalf of the plaintiff, I shall ask your 

Lordship to visit this Estate in order to see for 
yourself the quality of the work which was done by 

4th April, 1957 the plaintiff. Your Lordship will see that all 
- continued, the "buildings are occupied. 'The evidence is that 

they have been continuously occupied ever since 
they were completed. At the end of 1955, there 10 
was a court of inquiry which enquired amongst 
other tilings, into the question of the manner in 
which this particular contract was carried out, 
and the evidence will be that a certain amount of 
work was carried out by the City Council which was 
shown to the court of inquiry but that the City 
Council's interest in repairs to the Estate appear 
to have evaporated when the court of inquiry ceased 
to function and that nothing has been done since 
that time. The Architect will tell you how he saw 20 
the buildings being physically attacked with crow-
bars and of the stone being actually damaged in 
the process prior to being filled up with mortar, 
and I think you vail come to the conclusion that 
possibly the parts of the Estate which were left 
alone appear to be in a better state of construc-
tion; they are certainly less unsightly than those 
parts in which attempts have been made to remove 
the plaster, repaint the walls and so on. 

Very briefly, the case for the plaintiff is 30 
this: that he worked continuously under super-
vision; that he remedied during the progress of 
the work every defect which was brought to his 
notice; that he was in fact paid over 90$ of the 
contract price, and that it was enly when the work 
had been completed and occupied by the City Council 
that he was infoimed that they were not prepared 
to accept the work or to pay for the balance of the 
contract price. In fact, of the contract price, 
and if one deducts the amount of Shs.85,000/-, 40 
which is the percentage to be retained during the 
maintenance period, the only money remaining is 
Shs .54,000/-, The plaintiff will contend that 
having completed the work to the satisfaction of 
the City Council's officials at the time he in 
fact complied with his contract. That proposition 
will be put forward whatever the quality of the 
work in fact was, that apart from his liability to 
remedy defects which became apparent during the 



maintenance period, the City Council cannot now go 
behind the acts of its Clerk of Works and Archi-
tects who at the time approved of what was done. 
If, however, that contention were not to be accep-
ted in this Court, the evidence which will be 
adduced is that the quality of his work which he 
provided is in fact superior to that called for by 
the specifications 

at this stage refer to . the 
Contract ~ to the definition 
1. (Reads). Tne importance 
that it is wide enough to 

I think I should 
General Conditions of 
of Engineer in Clause 
of that definition is 
include in the term "City Engineer" those officials 
of the City Council who in fact supervised the work 
of the plaintiff on the site at Ofafa Estate. 
Therefore, the approval or permission referred to 
in sub-clause 2 of the first clause will include, 
in my submission approval in writing of the Clerk 
of Works, Mr. Goodwin who with regard to the re-
maining six blocks took it upon himself to certify 
in writing that all the defects which were required 
to be repaired had been repaired and that the build-
ings were in a state where they could be handed 
over. 
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The 
clause 2 

next clause 
(Reads)., 

to which I shall refer is 
Those words are wide enough to 

include the verbal instructions which were m fact 
given diiring the progress of the work and which 
were accepted by the contractor, and which in my 
submission will satisfactorily account for 
imma t or ial resp ec t 
differed slightly 
example of that, I 
matters complained 
page 5). The evidence will be that no other nails 
are available or have been available in the whole 

the 
m wnxcn the work was performed 

rom the specification. As an 
should mention that one of the 
of is (Refers to second suit, 

of Eat Africa for nailing roof timbers and 
Clerk of Works could have seen and approved 

: the time they were used. 

the 
of 

those 
clause is clause 7, sub-clause 4 
point 1 wish to make is that what is 

the Engin-
hirr. were 

next 
The 
work to the se 
t if he or the 

The 
(Reads), 
required i: 
eer, so th 
satisfied at the time, there was in fact compliance 
by the contractor with his contractual obligations 
irrespective of the quality of the work. 

tisfaction of 
se who helped 

(Reads cl ins e 9). 
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The argument I base that on is (Refers to 
Halsbury's laws of England, Simor.ds Edition, Vol, 3, 
p.457 - reads). The reference is Adcock's Trustee 
v. Bridge Rural District Council (T9IT)"7~T5~~J.P. 
2'4l. The same passage is quoted with approval in 
the 7th Edition of Hudson's Building Contracts, at 
page 239. (Reads). 

Then I should refer to paragraph 9, sub-clause 
2, which refers to the maintenance period and pro-
vides that ... (Reads) That can apply only to de- 10 
foots which genuinely appear during the period of 
maintenance. It will be too late during that stage 
to complain about the foundations if they had been 
put in at the time on the instructions and with 
the approval of the Clerk of Works and Architect. 
I refer too to Hudson, 7th Edition, p.240. (Reads). 
Here I would have two answers with regard to the 
blocks: the maintenance period had elapsed before 
any trouble started and nothing was pointed out to 
the contractor and he was not required to make 20 
anything good, or rather he made good whatever he 
was required to make good. 

With regard to the other defects I submit 
first of all that they were not latent defects j 
they were plain defects. Secondly, they related 
to complaints about matters which had been speci-
fically approved so that they do not fall within 
the category of defects genuinely discovered during 
the maintenance period. 

My third answer is that in any event if the 
City Council took the wrong view of its rights 
when it required the contractor by letter to con-
form with demands relating to the foundations 
which he was not legally obliged to do, then they 
cannot rely on the maintenance clause because the 
plaint iff was at all material times willing to 
ccrry out any repairs which could legally have 
been required of hem, and he was prevented from 
doing so by his expulsion from the site upon the 
wrong view "by the City Council of their rights in 
the matter. 

I will also go rapidly through the remaining 
(Reads olaus e 16). 

30 

40 

ci.au s es 
With regard to the specifications and the 

stipulations concerning the certificates, they are 
contained in clause 13 of the specification. It 
reads. (Reads) 
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Then the certificates relating to payment are 
not conclusive evidence. I will submit that they 
are some evidence, and I will urge as against the 
City Council that it is unlikely that they would 
have paid in the case of some of the work for 95$ 
of the price and in the case of others for 90$ over 
a period of some 15 months if they had anjr genuine 
complaint with regard to the quality of the work. 
The certificate which, is conclusive is the certifi-

10 cate relating to payment, but in addition to that 
one has another class of document in this case, and 
that is a letter of acceptance which in my submiss-
ion is a conclusive proof of the satisfaction of 
the City Engineer or his deputy. 

In the Supreme 
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Clause 18 provides for variations: the defend-
denies that there are any extras. I think I 
be able to produce documentary proof of all 

the extras in support of the claim for Shs.89,000/-. 
nt 

-'-.ItA-i. -L 

Clause 20 of the General Conditions provides 
20 (Reads). 

Clause 23 provides very extensive powers about 
which I will, only remark that they were never exer-
cised. It reads. (Reads). My submission is that 
these powers were there to be exercised; it was 
too late to exercise then when the City Council 
purported to do so. 

30 

Lastly, I should refer to the Arbitration 
Clause which is clause 26. One issue is res 
judicata, t ha t whether issues raised in the 
present suit fall within the scope of the Arbitra-
tion Clause in respect of which an application to 
stay the first of the two proceedings was dismissed. 

Court ad j ourns at 12.45 p.m. 
Court resumes at 2.15 P.m. 

40 

MR. 0'DONOVAN (Continues): 
There is one other context in which I should 

refer to the Arbitration Clause. In certain 
building contracts, the arbitration clause by 
allowing an issue to be raised as to the correct-
ness of certificates, might lead to the conse-
quence that they are not conclusive in any way. 
There is nothing in the Arbitration Clause which 
would enable the City Council in my submission to 
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go behind their letter of acceptance as conclusive 
evidence of the satisfaction of the Engineer with 
the works, subject only to a liability in respect 

appearing during the 
Therefore, I rely not only 

but on the letters of 
particularly in this case 

be completed to the satis-
Engineer. In that respect I refer 
Dunaberg Railway Co. v. Hopkins & 

oi repairs ror defects 
period of maintenance, 
on the case of Adcock, 
acceptance themselves, 
where the work has to 
faction of the 
to the case of 
Co. ltd. (1877 If 1. p.73d. reTer to We 
special case stated in the first column on page 
735. (Reads). And to the judgment of Mr.Justice 
Grove on page 737, second column, in which this 
passage occurs also. (Reads). The payment certi-
ficate is by contract not conclusive evidence, 
but the letter of acceptance which is only 
issued after the works have been completed to his 
satisfaction is conclusive. (Reads clause 19 on 
page 3 of the Specifications). Although that 
deals specifically with the subject matter of 
responsibility for loss or damage, nevertheless it 
shows that the buildings have to be completed to 
his satisfaction before acceptance is notified to 
the contractor. 

10 

10 

In these circumstances, she same result 
follows, that the letter of acceptance is conclu-
sive as is set out in the case Bateruan vs. Thompson 
contained in Hudson, 3rd Edition," Vol.2, at p.23. 
I i*efer to the passage in the judgment of the court 30 
Coleridge, C.J., at the bottom of p.30 (Reads). 
That case is, amongst others, cited by Hudson., 
7th Edition, at p.265 ( R e a d s ) . 

Mr. Mold, who took over f rem Mr. Tanner, said 
that he was not concerned at the time to investi-
gate Mr. Tanner's work, as he assumed that he knew 
what he was doing. That was in mitigation of his 
own conduct;; it is an assumption which has cor-
rect legal basis and that the rights and liabili-
ties of the parties are in fact determined by 40 
what Mr. Tanner did and did not do, and in fact 
what Mr. Mold did also, because he stated that lie 
was satisfied with 9 out of the 11 blocks that 
were accepted and it was due to his report that 
tne letter of acceptance was in fact given. 

lastly, if we can establish that the work was 
done to the satisfaction of the Engineer - and we 
can produce Mr, Goodwin's written report on that 
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matter - then there, is no discretion left, in the 
City Council or the Engineer "but he is obliged to 
give a certificate in relation to 95$ of the cost 
of the works. The fact that he failed to do so, 
if he failed wrongly to do so and the City Council 
adopted his wrong attitude in the matter, would 
not debar the plaintiff from recovery, on the 
principle that no party can take advantage of a 
condition of failure to perform a condition which 
is a consequence of his own default. There is a 
short_passage in Zeeting on Building Contracts 
(1953) p.65. (Reads). 

That is an outline of the plaintiff's case. 
Ky first witness is the plaintiff himself, Mr. Ata-
ul-Haa. 
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EYIDEDCE for ATA PL IIAQ. 
Do . 6 

EVIDDDCE OP ATA-TJL-HAQ 
P.l - ATA-UI-HAQ, sworn 
Examined by Mr. O'DONOVAHs 
Q. You are the -plaintiff in this case? A. Yes. 

Plaint if ffe 
Evidence 

Do. 6 
Ata-Ul-Haq. 
Examination. 

Q. I believe you are a building contractor? 
A. Yes. 
Q. How long have you been carrying on your con-
tracting business? A. Por the last 15 years. 
Q. Where? A. I11 Pairobi. 
Q, During that time have you completed several 
housing schemes for Africans for the City Council? 
A. Yes. 

Q. What would be the approximate total value of 
the work which you have done for the City Council? 
A. 6jf million shillings. 

Q. And in addition to that, have you done private 
contracting work for owners other than the City 
Council in Daircbi? A. Yes. 
Q. Until the present dispute arose with the City 
Council, has any difficulty or dispute arisen with 
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regard to any of your contracts for African hous-
ing? A. No. 
Q. Was it in 1954 that the Nairobi City Council 
called for tenders for Ofafa Estate, Part B? 
A. Yes. 
Q. Have you been during your contracting business 
with your brother I-,Ir. Abdul "K-c? A, Yes. 
Q. Bid you tender for this contract? A.Yes. 
JUDGE: lrou personally tendered for it? A. 'Yes. 
Q. Was the figure Shs.1,709,520/-? 
Q. Was your tender the lowest? 
4th from the lowest. 

A. Yes. 
t was 3rd or 

Q. And it was accepted? ii* Y o s • 
Q. At what price per sq. ft. does that work out? 
A. About 16/- per sq. ft. 
Q. Bo the specifications for this work indicate a 
cheap kind of construction, or the contrary? 
A. Ire work can "be of 60/'- per ft., and 16/- per 
ft „,, so this one was the cheaper one, 
Q. I don't think you have understood the question.Does 
the specification for which ycu quoted - 16/- per 
sq„ ft. - indicate a very expensive or a cheap 
kind of building? A. A cheap type of building, 
Q. Are you well acquainted with contract prices 
for buildings in Nairobi? A. Yes. 
Q. What, at the time of the contract - 1954 - was 
the average kind of price which on owner would pay 
for African Servants quarters attached to his own 
residence in Nairobi? A. It would depend upon 
the Plans; in some the rate is high, in others it 
is low. 
Q, What is the average price vou would exnect to 
pay? A. 24/- to 25/- per ft. 
Q. When your tender was accepted, did you sign, the 
contract? A. Yes. 
Q» And specifications? l i es . 
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Q. And is Exhibit 1 a copy of your contract? 
A. Yes. 
Q. You also signed the drawings? A. When I paid 
Shs.15,000/- as security, I was given all these 
documents. 

Q. Is that a copy of the contract, specifications 
and the drawings? (Shown to witness), A. Yes. 
Q. The contract provides for a deposit of Shs. 
50,000 to be paid by you - Did you pay that de-

In the Supreme 
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posn? A. Yes 

Ata-Ul-Haq. 
Examination 
- continued. 

Q. That was security for the proper performance by 
you of your contract? A. Yes. 

Q. Did you then proceed to Ofafa Estate? A. Yes. 
Q. Do you remember the month in which you first 
went there? A. Yes, I went there in June, 1954. 
Q. Did you meet anybody there? A. I went there 
to see the site; when I went to see the site I 
did not meet anybody at that time. 
Q. Did you later meet anybody at the site - any 
official.? A. Later on I met Mr. Stone. 
JUDGE At the site? A. Yes. 
Q. What was his function? A. I met Mr. Stone 
there. He showed me the place where to start the 
plots. 
Q. Was he the Clerk of Works at that time repre-
senting the City Council? A. Yes. 
Q. At this site? A. Yes. 
Q. Was he in charge of your works? A. Yes. 
0J# In which month was it that you met him at Ofafa 
Estate? A. In July:: 1954. 
Q. And how many blocks of buildings were you to 
construct? A. In all 17 blocks. 
("). When did you commence work? A. July, 1954. 
Q. You commenced by making the excavations for the 
foundation? A. Yes. 
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Q. How frequently was Mr. Stone at the site where 
you were working? A. Nearly all the time, "but 
sometimes he was not there. 
Q. Did he have an assistant? A. Yes. 

Q. Who was the assistant? A. An African. 

Q. How deep down did you dig the foundations? Did 
you or did you not remove all the b'iue'k cotton 
soil? A. We dug the foundations from 2-g- to 3 ft. 
to a place where we got stones. 
q. You dug as far as the stones , Did you remove 10 
all the black cotton soil from the excavations for 
the foundations? A. Yes. 
Q. Do you remember with which blocks you started? 
A. I think 28 and 29 - both. 

Q. Did Mr, Stone see the excavations after you had 
completed digging? .. A. Yes, that is to be shown 
always . 
Q. Did he give you any instructions about waiting 
before you put the concrete in the foundations or 
not? A. When we had finished digging the founda- 20 
tions he told me to wait some time. We waited for 
2 or 3 hours; then the architect came and he told 
me, You can put down concrete. 
J17DG-Es Who told you? A. Mr. Stone. 
Q. Who is the architect? A. Mr. Tanner, who was 
the architect at that time. 
Q. Did he carefully inspect the trenches before Mr. 
Stone authorised you to put in the concrete founda-
tions? A„ Yes, Mr. Stone and the architect both 
saw the foundations. 30 

Q. You say you started with two blocks, but in all 
you dug the foundations of 17 blocks of buildings? 
A. We dug the foundations of all the blocks at-
one e -

Q, Can you recollect when it was that you dug the 
foundations of the last block? A, I*" do not re-
member the month exactly, but I know it was dug in 
1955. 
Q, Did Mr. Stone examine every single one of the 
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10 

foundations which you dug? A. Yes, we were not 
allowed to put down, concrete before showing to Mr. 
Stone. 
Q. So he examined all 17? A. Yes. 
Q. .Did the architect approve of them all? 
A. The architect was not there throughout. 
0>. lid Mr. Stone approve of them all? A. Yes. 
Ilr. Stone was there, but the architect used to 
come only for an hour or two hours. 

Q. lid Mr. Tanner, the architect, examine every 
single trench you dug or not? A. 
Q. In how many cases out of the 17 did the archi-
tect in fact come and look at it? A. I think he 
had seen all the 17; he used to come twice or 
thrice in a week. 
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Q. How long would the architect spend examining 
your 7/ork on each of these visits? A. Prom 1-g-
to 3 hours. 

20 
Q. Two or three times a week? A. Three or four 
tin? a week. 

30 

Q. lid you ever start putting in a concrete founda-
tion without first having got Mr. Stone's authority? 
A. No. 
Q. Were the bottoms of the trenches levelled off? 
A. Yes, we always levelled it. 
Q. I think the contract provides for steps at the 
bottom of the foundation where you have to dig 
deeper? A. Yes, 
Q. It is also in the contract that if you are re-
quired to dig less than 4 courses of masonry or 
more than 4 that would be the subject of a varia-
tion order? A. In my contract there were only 4 
courses, and if there was more digging to be done 
they should have paid me extra, but they have not 

40 

Q. That is provided by Clause 23 of the Specifica-
tion. Would it follow from that that there was no 
financial advantage to be derived by you from dig-
ging shallower trenches than necessary? A. There 
is one clause in the Specification that if we dig 
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three courses they will deduct for one course, and 
if we dig 
course. 

for five courses they will pay for one 

Q. Was there any advantage to he gained by you by 
not digging the proper number of courses? 
A. There is no advantage to me if we do not dig 
four courses. 
JUDGE; Is fnere anv advantage 'bo you you did 
not dig six cour R P R 9 A. There is no advantage 
to us because we have been paid 
digging and everything. 

.'or filling, fo3 

If you do any extra work in digging you get 
paid for it? A. Yes, there is a clause in the 
Specification. 

Q. Did you, about the middle of 1955, settle 
with Mr. Goodwin the question or now deep your 
foundations had been dug? A. I wrote a letter 
to the City Engineer and the City Engineer wrote 
a letter back. 
Q. Did you or did you not in the middle of 1955 
settle with Mr, Goodwin, the then clerk of works, 
the question of how many courses had been dug for 
the foundations? A. Yes. 

Q. And between what limits did it vary? What was 
the deepest number of courses you dug? A. 4 to 
7 courses. 

Q. Do the buildings show any signs of having sunk 
or settled? A. No, not at all. 
Q. Even to-day? A. No. 
Q. If you build on black cotton seed scil what 
happens to the building? A. There will be big 
cracks in the building. 
Q. Are there any such cracks in your building? 
A. No. 
Q. When you came to put in the concrete mixture in 
the trenches for the foundations, were you super-
vised by the clerk of works? A. Yes/ 
Q. Did you use a concrete mixing machine. A. Yes. 
Q. What is the capacity of this concrete mixer? 
A. 4 to 4i cubic ft. 
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Q. Did Mr. Stone supervise your actual making up 
of the concrete mixture? A. Yes. 
Q. What .mixture did you make - how is it expressed 
in figures? A. One cement, three sand, six con-
crete . 

G. How long would the foundation of one "block, take 
to put in? A. 2, 3 or 4 days. 
Q, How many layers were there under the floor 
level? A. One, 

Q. Did you say that one layer would take between 
two to four days to complete for one block? 
A. Yes. 
Q. After you had laid the foundation concrete, 
would you have to leave it to dry? A. Yes. 
Q. Did you get any instructions from Mr. Stone 
before you went on with the foundation wall? 
A. When the concrete was dry, we would then ask 
his permission, and if permission was given then 
we would start. 
Q. Was the architect, Mr. Tanner, consulted? Did 
lie inspect the works before you were authorised to 
start building the foundation wall? A. When we 
came to the floor level, Mr, Stone asked us to 
wait because he wanted to consult Mr. Tanner. 
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Q. That is when you reached the ground level? 
A. Yes. 
Q. Before you started putting in the foundation 
wall? A. We had already started the foundation 
wall. 
Q. You mean thf-t when you had completed the struc-
ture up to the level of the ground you had to wait 
for the architect? A. Yes. 
Q, Did that happen in some or all of the cases of 
the 17 blocks? A. We were doing the same in all 
the blocks. 
JUDGE: Did you. have to wait for Mr. Tanner to see 
them In the case of each block? A. This is only 
the question of the first block, but in other cases 
he used to consult him before, 
Q. You say you had to wait for Mr. Tanner to come 
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and look at what you had hui.lt before you went on? 
A. We had to wait because Mr. Stone wanted to ask 
Mr. Tanner what level is to be kept - 9" or 1 ft. 
Q. That happened with the first block that you 
built? A."Yes. 
Q. Did you also have to wait with the remaining 
blocks for Mr. Tanner to come and look at it? 
A. There v/ere some blocks where Mr. Stone could 
not decide himself; then we had to wait for Mr. 
Tanner. 
Q. In other blocks he did not wait for him: he 
decided himself? A. Yes. 

10 

Q. Is the plinth the same thing as the floor level? 
A. Yes. 
Q. After you had built the building up to the 
plinth level, would you then fill in the interior 
of the building formed by those trenches? A. Yes. 
Q. And what would you use to fill up the underneath 
of the floors? A. Hard core. 
Q. Did you excavate the whole area of the block or 20 
only the line around the perimeter? A. We used 
to excavate the whole area. 
JUDGE: Before you put the foundations in or after? 
A, We used to put the foundations in after showing 
that area to the clerk of works when we had already 
excavated that. 

That is the whole floor area? A. Yes. 
Q. Did you leave any black cotton soil underneath 
the floor area? A. No. 
Q. Did you tell my lord what you used with which 30 
to fill up the floor area? A. Hard core. 
Q. Did Mr, Stone .supervise your filling up the 
floor area with hard core? " A. Yes. 
Q. Did he disapprove of any of the materials -
stones - which you used for the hard core filling? 
A. In the Specification is written hard core, so 
we filled with hard core only. 
Q. Did he disapprove of the material you used? 
A. No. 
Q. Did the architect see the hard core filling? 40 
A. Yes. 
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Q. After the filling was complete, what was the 
next stage in the building? " A. After filling it 
and hammering it and when it had been rolled, then 
Mr. Stone told me that he wanted to show it to 
Mr. Tanner. 
Q. Then what hacnened? Did I.Ir, Tanner come? 
A. Yos. 
Q. Did he see what you had done? A. Yes. 

Q. Did lie approve of it? A. Yes. 

Q. And with what phase of the work did you then 
proceed? A. Then he gave us permission to put 
the concrete on the floor. 
Q. were any tests made of the work which you did 
on the floors?!.We used a measurement - a cube -
which they sent for testing. It is an iron box. 

Q. Did Mr. Stone take samples of the floor filling? 
A. When we used to put the concrete down he used to 
take samples. 
Q. What did he do with the samples? A. He used 
to send them to the P.W.D. for testing. 
Q. This cube which he took, did it consist of the 
concrete slab which vou had put down for the floor? 
A. Yes. 
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JUDGE: How big is the cube? A. It varies -
sometimes 6" x 6", sometimes 9" x 9". 
Q. Did Mr. Stone inform you of the result of these 
tests and if so what was the result? A. When I 
asked him lie told me everything is all right. 
Q. lid Mr. Stone take a sample in this way of the 
concrete slab of each of the floors from every 
block? A. He used to test 3 or 4 days in the 
case of every block, sometimes when the concrete 
was being taken to the place, sometimes where the 
concrete was being mixed. 
Q, And was that test made in the case of every 
block? A. Yes. 
Q. Did he take samples of the mortar which you 
used? A. Yes. 
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Q. Would you know when he was going to take these 
samples, or would he do them as surprise checks? 
A. He used to take samples when he liked; we never 
came to know. 
Q. You did not know in advance? A .:.7e did not know 
in advance. 
Q. After you laid the concrete floors, the next-
step was the erection of the walls? A. We used 
to start after obtaining the permission of the 
archit e c t or Mr. S tone. 
Q. What was the next step after putting in the 
floor? A. then we used to erect the walls. 

10 

Q. Your specifications provided for a damp course? 
A. We used to start erecting the -walls after put-
ting the damp course. 
Q. The Specification in fact provides that you 
should lay an approved 3 ply bituminous felt damp 
proof course set in hot bitumen above the finished 
floor slab. Did you put in a 3-ply damp proof 
course? A. Yes. 20 

Q. Y/as it a 3 ply one? A. Yes, 
Q. Did Mr, Stone see the damp course which you put 
in? A. Yes, 
Q, Did he approve of it? A. Yes. 
Q. Did you set it in bitumen? A. Yes. 
Q. Where did. you obtain this damp proof course? 
A. We bought it from various firms at various 
times, mostly from Gailey & Roberts. 
Q. How many kind3 of damp proof course were avail-
able? A. There are 3 kinds; 1 -ply, 2 ply and 
3 ply. 
Q. How many ply was the damp proof course which 
you in fact provided in these" bul J.dings? 
A. When 3 ply damp proof course was not available, 
after obtaining permission of Mr. Stone and the 
architect, we would put 2 ply damp proof course. 
Q. Do you remember in which month you ceased to 
have 3 ply damp course available? ° A. I do not 
rernemb er. 

30 
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Q. You soy the clerk of works and the architect 
approved of the substitution in some cases of the 
2 ply course? A. When we informed them that we 
were not getting 3 ply damp proof course, they 
gave us permission to buy 2 ply damp proof course 
and wo bought it. 

JUDGE: Did the architect apnrove? A. Yes. 
Q. Is there any kind of damp proof put in 
single ply damp proof course? No. 

any 

Q. Is there easily visible the difference between 
3 ply and 2 ply course? A. Yes, one who can 
understand that can find out. 
Q. Would it be possible for you to have put in the 
wrong kind of damp proof course without the know-
ledge of Mr, Stone? A. Ho, not at all. 
Q. Did you work at week-ends, for instance on 
Sunday mornings? A. Yes, we used to work on 
Sunday mornings. Mr. Stone, the clerk of works 
used to come even on Sundays. 
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5th April, 1957 
10.30 a.m. 
Witness continues evidence on same oath. 
Examinetion-in-Chief by MR. 0'DONOVAN (Cont'd) 
JUDGE: Remind the witness that he is on his former 
o ath. 
MR. O'DCHOVAIT: The last question I put to you was 
about work on Sundays and I think you answered that 
when you did so the Clerk of Works also came to the 
site to supervise? A. Yet 

Q. The material which you used for the purpose of 
building the walls, I think it is provided by the 
specification should be first class local stone 
quarried with all corners square and regular and 
samples of the stone and dressing have to be sub-
mitted, for approval, to the City Engineer. That 

A. Yes. is so, is it not? 
Q. Did you, in fact, obtain the best procurable 
local quarried stone? A. Yes, 
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Q. ".Did you submit samples of it? A. Yes. 

Q. Showing how it-had been dressed at the quarry. 
A. Yes. 
Q. You sent samples to the Clerk of Works, Mr. 
Stone? A. Yes, 
Q. Was that prior to your building the walls with 
this material? A. Yes. 
Q. Even the foundation vralIs? A. Yes, we sup-
plied them with a sample before that. 

(•). Mas the sample approved? A. Yes. 
Q. Were the atones which you subsequently used in 
accordance with that approved sample? A. Yes. 
Q. Was the erection of the walls done under the 
supervision of the Cleric of Works and the architect? 
A. Yes. 
Q. Did you reinforce the walls with hoop iron? 
A. Yes. 
Q. Is there any part of the blocks where you have 
missed out this rein?orceinent? A. According to 
me it should not be so. 
Q, lid the Clerk of Works see the type of iron 
reinforcement which you were using when you put it 
in? A. Yes. 

Q. Are you prepared, if required to do so, to 
demonstrate at the site that this reinforcement 
lias been put in everywhere? A. Yes. 
Q. Amongst other things the complaint is made 
against you that you used only -p" hoop iron in-
stead of , what have you to say to that com-
plaint? A. Yes, I have usedf" hoop iron. It 
can be seen there. 

Q. Are you prepared to demonstrate that to the 
Court if required and to do so at the site? 
A. Yes. 
Q. Mas this reinforcement inspected at the time by 
the Clerk of Works and approved by him? I have 
asked this before but I repeat it? A. Yes. 

Q. Do you recollect whether there was at any stage 
any argument between the Clerk of Works and the 
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architect as to the quality of any of the stone 
that you had used? I am sorry, My Lord, I have 
put the question incorrectly. Do you recollect 
any argument at all between the architect and the 
Clerk of Works about the quality of the stone you 
had used anywhere? A. ITo. 

Q. Were any tests made by the Clerk of Works of 
the mortar which you had used in constructing the 

C . J_ 
test that, they only took a sample, 
Q. Were samples taken of the mortar which was used 
for the walis? A. He used to come and just have 
a look at that. 

In the Supreme 
Court of Kenya 

Plaintiff's 
Evidence 

No. 6 
A. 1 don't know about that. They didn't Ata-Ul-Haq. 

Examination 
- continued. 

JtroCEs He did not take samples? A. He might 
have taken samples, but he did not take them in my 
-presence. 
IIR. 0'DONOVAN: Did he examine it? Did you see 
him examining it from time to time. A. Yes. 
Q. Were you at any time ever required to remove 
any defective part of the wall and rebuild it? 
A. Yes. 
Q. Who required you to do so? A. Clerk of Works. 
Q. Did you carry out those orders whenever he gave 
them? A. Yes. 
(}. How often did that occur during the 16 months 
that you were there? A. l think twice or thrice. 
Q. I would like to go back just one moment to the 
question of floor; The specifications provide., do 
they not, for a concrete slab, a very thin concrete 
slab on top of a layer of hard core? A. Yes. 
Q. Is that a good or a poor specification? 
A. It should be actually 4" but there it is 3". 
Q. What steps did you take, what did you do in 
order to obtain a surface on the top of the hard 
core on which to put the concrete slab? A. It-
was hammered. 
o. Did the hammering cause a certain amount of 
disintegration of the material that you had used? 
A. On hammering it becomes laid. 
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Q. Did it break up part of the hard core? I am 
instructed that the question was not properly put. 
I will put another question. 
Q. The result of the hammering was to make a . 
smoother surface on which to place the concrete 
slab? A. Yes, it was hammered to settle it. 
Q. Will you correct me if I have misunderstood it. 
Was that surface obtained by part of .the hard core 
being slightly broken when you hammered it? 
A, Yes, when it is hammered it breaks, 
Q. lid you do that under the supervision of the 
Clerk of Works? A. V f 3 c~{ 

Q. After you had built the wall .... I. am sorry . 
You had built it as far as the wall first, is that 
correct? And then put a lintel on top of that? 
A. After building the wall up to thelintel. 
Q. The lintels are to provide for the doors and 
windows ? A. Ye s. 
Q. Then you proceed with the building of the wall, 
up to the wall plate? A. After putting the 
lintel we put the hoop-iron reinforcement, then we 
showed it to the Clerk of Works, Hot hoop-iron 
but rod. 
Q. Is this the reinforcement of the lintel itself 
that you are talking about? A. Yes. 
Q. Was an inspection of the lintels, including 
reinforcement of the lintels made 'by the Clerk of 
Works? A. Yes. 
Q. Were they approved? A. Yes. 
Q. What was the next stage of the work after the 
wall plate was reached? 
JUDGE: Have we reached the wall plate? 
MR. O'DClTOVAHs I am sorry, My lord. Would you 
describe the next process of the work after putting 
in the lintels. A. After that the work reached to 
the wall plate. 
Q. Then what was the next phase? A. After that 
is the work of the roof. 
Q. Where did you purchase your timber for the roof? 
A. I bought the timber from Timsalcs. 
Q. Timsales? That is a Nairobi company? A. Yes 



41 

Q. Which is the leading who are the leading 
suppliers of timber in Kenya? A. Timsales is 
the leading. 
Q. Was any examination made of this timber before 
you used it? A. It was inspected by Architect 
and the Clerk of Works. 

Q. Was it approved? A. Yes. 
Q. Did you complete the framework for the roof -
you claim to have done that in accordance with 
your contract? A. Yes. 
Q. Was that done under supervision? A. Yes. 
Q. I think the specification provides for locally 
made tiles. A. Yes. 
Q. Wliere did you obtain your tiles? A. I bought 
the tiles from Kentiles. 
Q. Is that a local company? A. Yes. 
Q. Is there any other firm in this Colony which 
makes tiles? A. There might be but I don't know. 
Q. You don't know of any other? Was any selection 
of the tiles made for the purpose of this contract? 
A. I have used ho, 1 tiles. 
Q. But did anyone choose the tiles you were to use? 
A. hirst I used to supply the samples to the City 
Council 
JUDGE: Was any selection of the tiles made - were 
they chosen? Did anybody pick out the tiles? 
INTERPRETER; He is asking at the Kentile or where 
the work was being' done? 
MR. 0'DOHOVAN s Anywhere. A. Ho, I have used No.l. 
Q. Did anybody go to Kentiles and choose, pick out? 
A. LIr. Mould went once with me to Kentiles because 
there was a shortage of tiles. 
Q. Did he select any tiles there? A. They were 
already selected and 
Q. Did Mr. Mould .... 
JUDGE: Were the tiles that were supplied to you 
inspected by anybody on your behalf before they 
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were sent to you? A. .The Kentile Company did 
put ho. 1 tile on one side and ITo.2 on other side. 

JUDGE; You accepted the No. 1 tiles as being No.l 
tiles? A. Yes. 
MR. 0'DONOVAN: Did Mr. Mould approve of them at 
Kentiles? A. Yes. 

Ata-Ul-Haq. 
Examination 
- c ont inued . 

Q. Was he the architect who took over Mr. fanner's 
funct ions ? A. Ye s. 
Q, Did he at the outset assist Mr. Tanner and 
subsequently took over from him? A. Yes. 
Q. After the tiles had actually been placed on the 
roofs of these blocks,-were you at any time made 
to remove any and re-place them with others? 
A. Yes. 
Q. Were directions to that effect given to you 
during the progress of the.work? A. Yes. 
Q. Did you do what you were told to? A. Yes. 
Q. Who ordered you to take tiles off the roof and 
nut others on? A. Clerk of Works and Mr.Mould. 
Q. On how many occasions did that occur during the 
work? A. .They were checking every block. 
JUDGE: How often were you required to replace 
tiles? A. In one block we used to change once 
only according to their instructions. 
MR. 0'DONOVAN : Do you mean by that answer that 
each block was insi>ected and that you might then 
be required to remove some of the tiles and put 
back others? A. Yes, 
Q. How many times did that occur? Did it happen 
with every block, only one, or more than one? 
A. Yes, every block when they used to inspect. 
Q. Did you replace tiles in every block? A. Yes. 
Q. Before completion? A. Yes, before they took 
it. 

JUDGE: May I interrupt? Do you mean that you com-
pleted putting tiles on the roof and it was' then 
inspected - a particular block? A. Yes. 
JUDGE: And after that inspoetion faulty tiles were 
pointed out to you and you were required to replace 
them? A. Yes. 
MR. 0'DONOVAN: How many tiles did you have to re-
place on an average? A. Sometimes 20, sometimes 
30, sometimes 50, sometimes they used to ask us to 
straighten it. 



Q. You mean to refix it? A. Because sometimes 
they were a little inclined to one side and they 
used to tell us to straighten it. 

Q. What is the comparative quality of Kentiles.... 
JUDGE: I don't quite follow how you straighten. 
A. I think it means change the position. 

JUDGE: Does it mean relaying the tiles on the 
roof? 

MR. 0'DONOVAN: What do you mean bv straightening 
a tile? A. Suppose we have fixed 9 tiles and 
one is inclined a little to one side then we just 
used to 
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Q. Are these local tiles as good as imported ones? 
A. Tliey are not as good as imported ones. 
Q. Is it possible to avoid a slightly wavy effect 
with the local tiles? A. Yes, only sometimes 
there are some waves so that is why we had to 
change them. 

Q. I won't pursue that. What was the next stage 
after the roof was made? A. Then we screededfrom 
the inside and then polished it with the bag. 

JUDGE: What does screening mean? I thought that 
referred to the floor? A. It is the upper layer 
on the roof concrete, then they have a layer of 
cement. 

MR. O'DONOVAN: What did you do to the inside 
walls after you had put the roof on? A. It was 
not screened, My lord, the stones which were just 
going up a little we had to do a bit of cutting 
and then washed it. Then we had to rub with a bag. 
Q. Is this what you did. You removed by cutting or 
chipping away some of the irregularities of the 
stone on the inside walls? A. Yes. 

Q. Ho?/ did you remove these irregularities - what 
instrument did you use? A. With a hammer and 
chisel. 
Q. After that, what did you do? A. Them after 
putting the cement we brushed it with the bag. 

Q. You put a Layer of cement on and then rubbed 
with a bag? A. Only we put the cement where 
there were irregularities and then rubbed the bag. 
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JUDGEs .You filled in holes with the cement, did 
you? A. Yes, in cases. There is sometimes some 
difference so we put some cement and then rubbed 
it. 
MR. O1DONOVANs Did anybody direct you about where 
to cut away irregularities on the a tone in the 
inside walls? A. The Clerk of Works. 
Q. Did anybody else? A. first I was told by 
Clerk of Works. 
Q, Is your answer to my question 'ho' - did any-
body other than the Clerk of Works? A. Architect 
als o. 
Q. Were particular stones pointed out to you or 
not? A. Yes, they showed some stones. Some 
were coming out, and then we put the cement and 
then rubbed it with the bag, 

Q. Was the final result approved by the Clerk of 
Works? A. Yes, 
Q. Then what was the next phase of the work? You 
put the roof on. You finished the inside walls. 
What did you do then? A. Then we started putting 
cement on the floor. 
Q. Is that a finishing coat? A. Yes, 

Q. I think these blocks, or the residential ones, 
have chimneys? Is that right? A. Yes. 

Q. At what stage were the chimneys erected? 
A. When the block was being built the chimney was 
erected at the same time. 
Q. Then what is the final stage of the work? Is 
it the fixing of the windows or doors? A. The 
last stage is the pointing. 
Q. What stage did you put in the windows and doors? 
A. After plastering the floor. 
Q. Was that also done under supervision? .. Yes. 
Q. When you had completed a block what was the next 
thing which occurred? 
Works inspected room by room. 

irst, the Clerk of 

Q. Do you use the plural deliberately or is it a 
slip in the interpretation? Clerk of Works or 
Clerks of Works? A. Clerk of Works. 
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Q. He would inspect the "block, room by room? 
Yp S 

1L e ± 1-- ̂  . 

Q. He gave you ary directions about any faults 
that he found? A. Yes, where there was some 
work left he told us. 
Q. lid you do it? A. Yes. 
Q. lid anybody else cone and inspect? A. Then 
he called the architect. 

Q. lid the architect ccme with anybody else? 
A. When he came for the first time he was alone. 
Q. Ana what would occur on the architect's arrival? 
A. Clerk of Works and architect checked room by 
room again. 

Q. Were you again given ins tractions to carry out 
odd repairs? A. Yes. 
Q. lid you do so? A. Yes. 

Q. When that was completed, was the work then 
approved by the Clerk of Works? A. They then 
called the Superintendant of Building, Mr. Ross 
White and Mr. Shiel. 

Q. "Who are these gentlemen? A. They are the 
persons of City Council. 
Q. And what would occur on their arrival? 
A. Then all of them had a look again room by room. 
(••. This is the third time? A. Yes. 
Q. Did you accompany them. A. Yes. 
Q. Always? A. Yes. 
Q. And after that what Happened? A. Then there 
were small improvements which were to be done. 
They told me and I did it. He says what I mean is 
small improvements - spots of paint. 
Q. is that an example of what you mean, you removed 
bits of paint? A. Yes, sometimes a drop of paint 
on the wall or on the floor - something like that. 

Q. And then what would occur? A. Then I finished 
and Clerk of Works again inspected that. 
Q. And then? A, Then they took it over. 
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Q. And I think in 11 eases cub of 17 blocks you 
received an official letter from the City Engineer 
saying that your work had been accepted. A. Yes. 
Q. Was the procedure you have outlined in all this 
detail strictly adhered to in the case of all 17 
blocks? A. Yes. 
Q. Was Mr. Stone the Clerk of Works lenient with 
you or strict or how would you describe his atti-
tude? A. He was strict. 
Q. Did Mr. Stone ever make a complaint about you 
to the City Engineer? A. Yes. 
JUDGEj I have put a note in that the procedure 
was strictly adhered to except as regards the last 
6 blocks. 

10 

MR. 0'DONOVAN 
occasion? 
tiro ice. 

Was there one or more than one 
A. I think he complained tv/ice or 

Q. And what occasioned the com plaint? A. The 
first complaint was made when I was late in re-
moving 'the paint from the floor in the first 
blocks, because it was raining so I did not want 
to take mud inside. 

20 

Q. How late were you in complying with his direc-
tions? A. Two or three days. 
Q. Apart from the p>art of the walls which you were 
required to rebuild from time to time were there 
any other parts of the works which you were made 
to demolish by Mr. Stone? A. Yes, sometimes 
when the stones were not straight then he asked us 
to remove them or straighten them. 30 
JUDGE That is in the walls? 
Ml. 0'DONOVAN% Did you have to remove any of the 
reinforcement or lintels? A. No. 
JUDGE: Were you not required to remove any of the 
lintels? A. No. 
Ml. 0'DONOVAN: The only work you had to re-do was 
in connection with the walls. Is that correct? 
And the roof? A. Yes. 
Q. Did you carry out any repairs to the floors? 
A. Yes, and we did seme repair on the 11oa a 

u • after their inspection and on their instructions. 
Q. I think the date of commencement of vour con-
tract is 28th June, 1954? A. Yes. 

40 
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Q. And the original date of completion was 18th 
April, 1955. A. Yes. 

Q. And the completion date was extended in accord-
ance with the provisions of your contract until 
some time in June? Will you tell My Lord what the 
date -was - was it 13th June, 1955? A. Yes, I 
think the letter is there. 
Q. You say, I think, that you completed the first 
two clocks in December, 1954? A. Yes. 
Q. Did you receive a letter from the City Engineer, 
Mr. Bridger, dated 6th December, 1954, which I 
shall reads "Stage 1, Dart B ... The defects ... 
in fact been done". (Exhibit 2). Is that the 
letter? A. This is the letter which I have re-
ferred to because I was late because it was rain-
ing . 

Q. It would appear from this letter that there was 
an inspection of the first two blocks on 2nd Decem-
ber, is that correct? A. Yes. 

Q. I take it that a list was given to you of the 
defects which you had to put right even before 2nd 
December? A. Yes. 
Q. Have you kept that list of defects? A. I 
don't think I have got at present that list. 
Q. Did you keep any of these lists? Was there any 
reason for you to keep these lists after you had 
complied with them? A. When we used to hand over 
the blocks after doing certain improvements which 
we were asked to do, then there was no necessity of 
keeping that list . 
Q. Did you, in fact, do everything which you were 
required to do by the list referred to in this 
Exhibit? A. Yes. 
Q. Actually with regard to the first two blocks, I 
think perhaps this is not in dispute. You completed 
part of the building in advance of the rest. Do you 
remember that? A. Yes. 
Q. Dour rooms and one ablution unit were completed 
in November. A. Yes, they were urgently needed. 

Q. They were urgently needed by whom? A. They 
wanted, to give those to the missionaries. 
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A. And was your work on these four rooms, includ-
ing one ablution unit, accepted by this,letter 
signed by the City Engineer da ted 4-th November 
which says : "I have to inform under the 
above contract" (Exhibit 3)? A. Yes. 
Q. And was the balance of the work of the first 
two blocks accepted by this letter which you now 
produce dated 18th December, signed by the City 
Engineer, Mr. Bridger? (Exhibit 4) A. Yes. 
Q. That reads: "I have to inform ..... they can 
be taken over". In fact, had you had any previous 
complaints prior to that letter about the standard 
of the joinery - I am sorry, about the quality of 
the timber used for the joinery? A. No. 
Q. And were you at any time thereafter in fact re-
quired to replace this timber in those two blocks? 
A. Yes. In a case when the door was weak they 
used to mark it and we used to replace it. 

10 

Q. Did you do that In the case of the first 
blocks? A. Yes. 

two 
20 

Q. Did you repla.ee everything that you were 
required to do? A. What they told me to replace 
I replaced it. 

Q. Did you-reply to that letter 
letber of acceptance? 

that is the 

JUDGE: Don't put that question, please? 
MR, 0'DONOVAN: Did you write to the City Engineer 
on 17th January? .. Ye: 
Q. The letter of which this is a cony - I em sorry, 
My Lord, it is the 14th not the 17th. I tender by 30 
consent a copy in which you say: "I am very 
to make good or replace". a\ Yes. 
Q. In fact - a general question on the quality of 
the timber you used - was it worse than, as good, 
or better than required by the specification? 
A. That timber was shown to the architect and to 
the Clerk of Works. This timber was fitting to 
the work. 
Q. Did some of the specification require Podo tim-
ber to be used? A. Yes, we have used. 40 
Q. On the facia boards what timber is required by 
the specification? A. Podo. 
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Q. Ancl what timber did you use? 
Q. Which is the superior timber'] 
superior than undo. 

A. I used cedar. 
A. Cedar is 

Q. Was that substitution made with the approval of 
the Clerk of Works? A. Yes, with the approval of 
Cleric of Works and architect. 
Q. Perhaps I had better deal at this stage with the 
question of the foundations. In all cases, did you 
in general dig the trenches to the depth required 
by the Clerk of Works? A. Yes. 

0. I think you said that the depth varied between 
4-7 courses of masonry? A. Yes. 
Q. Did you or, 14th January write any letter to the 
City Engineer on the sub ject of the depth of the 
foundations? A. Yes. 

Q. Reading as follows: "Since the commencement ... 
at an early date" . Is that a copy of the letter? 
(Exhibit 6) A. Yes. 
JUDGE; Is that put in by consent? A. Yes, My 
lord. 
MR. 0'DONOVAN% I think it was in fact not until 
June, 1955 that you received any document from the 
City Council and its officials in regard to its 
fouiidat ions ? A. ITo. 
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Q. Do you mean that it was not until June? A. Yes. 
Q. And in that month did you receive a plan from 
LIr. Goodwin? A. Yes, there is one plan which I 
received from Mr. Goodwin. I don't remember the 
date. 
Q, Showing the depths of the trenches which you had. 
dug? A. Yes. 
Q. Had Mr. Stone left the works at the end of May? 
A. Yes. 
Q. And did Mr. Goodwin take over as Clerk of Works 
at the beginning of June, 1955? A. Yes. 
Q. Is this the plan that you received? It is 
dated 28th June, 1955 and initialled. A. Yes, 
this was given by Mr. Goodwin. (Exhibit 7). 
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Q. Uhose initials appear on the bottom right hand 
corner? A. Llr. Goodwin's initials. 
Q. And this shows the foundations as varying in. 
depth from 3-7 courses of masonry? A. Yes. 
Q. Did you agree that part of this plan shown in 
red? The legend is: "3 courses in depth". Did 
you agree with that? A. Ho. 
Q. Do you accept that plan as accurate apart from 
the red portions? A. Yes, I accept that it is 
correct. 
Q. Did you write stating your objection to the 
City Engineer by letter, dated I think the follow-
ing day? A. Yes. 
JUDGE: Letter dated what? A. 29th June, My 
Lord . 
MP.. O'DOHCYAL; Is this a copy of the letter which 
you wrote? A. Yes, it is the same. 
Q. I tender this by consent (Exhibit 8). It reads 
"I receivc from ...... African Housing". As a re-
sult of that did you dig more holes to verify the 
accuracy of Mr. Goodwin's plan? A. Yes. 
Q. Did you dig them in the places where he told 
you to? A. Yes. 
Q. And were the depths of the foundations then re-
examined? A. Yes. 

10 

20 

Q. Did you prove that you were right or he was . 
right with regard to the red portion of the plan? 
A. I was on the right one. 
Q. And how deep had you made the trenches in those 
parts of the works where this plan shows three 
courses? A. Pour courses. 
Q. As a result of that did anybody make any altera-
tion to that plan? A. Yes/ 

30 

Q. Who did? A. Mr. Goodwin. 
Q. There on that plan some marks in pencil, arrows, 
and I think a 4 and a circle. Who made these 
alterations? A. Mr. Goodwill. 

Q. Could you show the alterations to My lord 
(Exhibit 7 shown to Judge). 
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Q. Did you receive a reply to your letter dated 
8th July? A. Yes (Exhibit 9). 

iy Lord, on this one subject: "I have P) TP c-.-̂ rr. 
l O L ' L . j U 

no .... to prove your point". Did you dig three 
holes per block to prove your point? A. Yes, 
where he pointed out to me. 
Q. "The cost of African Housing Architect". 
Were they inspected by the African Housing Archi-
tect? A. Yes, he also saw them. 

Q. At that stage was that Mr. Mould? Yet 
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Q. Have you received any variation order up to the 
date of the extension of this stage with regard to 
the extra depbh of the foundations? A. No, I 
did not receive any variation order. 

Q. Up to the date it was filed you received no 
credit for the extra depth? A. I was not given 
anything. 

Q. Have you calculated what you are entitled to in 
respect of the extra depth of these foundations? 
A. I have calculated according to this plan. 

Q. You based the price on the specifications? 
A. Yes. 
Q. The figures you claim - the amounts you claim -
ore they the first three items on the list of 
particulars which you have given in support of 
your claim for extras? A. Yes. 

Q. Are these in foot the particulars of the extras 
which you claim totalling Ghs. 89,641.60? A. Yes. 
(Exhibit 10). 
Q. The three items relating to this particular 
claim, l.ly Lord, is first of all stone masonry in 
the foundations, 16,969 sq. ft. @ Sh.1.50 per sq. 
ft. the total of which is oil.25,453. 
Extra excavation of black cotton soil, 27,345 cu. 
ft., the cost of which is Sh.-/20 per cu.ft. making 
a total of Sh.5,469. 
Extra filling under floor. 27,345 cu.ft. @ -/25 per 
cu.ft., making a total of 6,836/-. 
JUDGE: Are all these particulars contained in the 
specification? A. Yes. 
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MEL. 0*DONOVAN: And are these calculations of cubic 
feet based on that plan from Ilr. S bone's figures, 
as amended? A. Yes. 
Q. I am sorry, My Lord, I should have noticed a 
letter. It is out of sequence. Lid you receive a 
letter from the City Engineer dated 22nd January, 
saying in paragraph 5: "Thirdly .„... as soon as 
this is done". A. Yes. 
Q. Will you identify this letter (: 
A. Yes. 

I bit 11)? 

Q. The next item of extras - I must complete this 
topic of extras - is that relating to steps. 
JUDGE: It might be convenient to number these 
items of extras. I make it 17 items, I have num-
bered them. A. Yes, My Lord. 
MR. 0'DONOVAN: The next item, My lord, is Item 7. 
Do you claim 8lis .1,352/- extra in respect of steps 
in the roof? 4 stems at Shs.338/- each? 
A. Yes. 
Q. Did you receive from the City Engineer a letter 
dated 30th August, 1954 on this subject in which 
he says: "I would be Variation Order"? 
A. Yes, (Exhibit 12). 
Q. Did you submit a tender dated 9fch October, of 
which this is a copy? A. Yes (Exhibit 13). 
Q. There is no objection, My Lord, to the copies. 
I beg to submit the tender for nine steps for 
which the charge is She.238/'- each step. The 
reply to that was received on 13th October from 
Mr. Stone s "The architect informs ..... is made 
up" (Exhibit 14). 
writing? A. Yes. Is that in Mr. Store's hand-

Q. Are you acquainted with it? A. I think this 
is written by Llr. Stone because he handed over 
this letter to me. 
Q. Did you then write a letter dated 20th October, 
in which you gave totals amounting to Shs.338/-? 
Is this a copy of it? A. Yes (Exhibit 15). 
JUDGE: No objection A. No, My Lord. 
MR. 0'DONOVAN: And that included a. profit of 50/~ 
out of Shs.338/-? A. Yes. 
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Q. There is a note at the bottom reading: "I 
regret to regarded as correct". Did you 
receive a reply to that dated 9th December? 
A. Yes. 
Q. Did you receive a reply to that dated 9th 
December? A. Yes. 

Q. Is this the reply sent by Mr. Bridger, City 
Engineer? A. Yes. (Exhibit 16), 
Q. This reads: "As already pointed .... will exam-
ine them". Did you reply on 14th January, saying 
that: "I regret that ..... should be sent to me" 
(Exhibit 17J? • A. Yes. 

Q. The correspondence of my client is not complete. 
I understand from my learned Friend, Mr. Mackie 
Robertson, that the City Council's file is not com-
plete either. Did you 
MR. MACKIE ROBERTS Oil: I think we ought to say that 
these files were all used at the time there was a 
Court of Inquiry, and the reason they are not com-
plete is probably because of that. 

MR. 01DONOVAN: Did you write a letter to the City 
Engineer on 18th March, of which this is a copy, 
acknowledging his letter of 16th March, and return-
ing; his variation order the price was not accept-
able (Exhibit 18)? A. Yes. 

MR. 8CHE 1MBRUCKB? : My Lord, by way of being of 
assistance, we haven't got.this letter, and the 
Variation Order we have got refers to ladders and 
not steps. I cannot submit a copy unless we have 
"time to check it. 
MR. 0'DONOVAN: Subject to proof of delivery, if 1 
might leave that for the moment. There was a not-
ice to produce, and I am instructed that there may 
be a receipt for the original, of this letter in the 
PIa int i ff's delivery book. 

MR. SCHERMBRUCEER: We have got the Variation Order 
referred to in it. 
JUDGE: That is being left at one side for the 
moment? A. Yes, My Lord. 
IK. 0'DONOVAN: Did you in fact carry out the 
work referred to in the correspondence you have 
just produced? A. Yes. 
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JUDGE: Is that work on the steps? A. It is 
called a step down in the roof. 
MR. G»DONOVAN; Is it there for anybody to see now? 
A. Yes. 
Q. And how many of these step downs did you com-
plete? ..4 1 think. 
Q. You claim 338/- in respect of each? A.Yes . 

Q. In your tender you calculated that you would 
make 30/- profit on that price? A. Yes. 
Q. What profit did you in fact make on construct-
ing these steps? A. The percentage which I put 
is there on the list. 
Q. I)id you make the 30/- profit on that or would 
you make that if you were allowed 338/-? A. Yes. 
Q. Did your outgoings - was the cost of construc-
tion the figure which you stated in your letter, 
or less or more? A. That is correct according 
to that time. 
Q. That works out at a profit of about 10/ on 
cost? A. Yes. 
Q. Is that a reasonable profit for a builder in 
the building trade on an item of this sort? 
1L • Y 0 s » 
Q. Would you explain how it came about that you 
constructed these without tlie price being first 
settled? A. It was constructed on the order of 
the Clerk of Works and on the order of the City 
Engineer - not the City Engineer, the architect. 
Q. Who - Mr. Tanner or Mr. Mould? A. Mr.Tanner. 
Q. If I could go back. You also claim (this is 
item 4) Shs.26,696/- in respect of providing and 
fixing flashing to two flue"stacks? A. Yes. 
Q. How many flue stacks in all were there? 
A. I don't remember exactly, but I think 184 - they 
are on the list. 
Q. Your list says 188, is that correct? A. Yes. 
Q. Did you receive a Variation Order in respect of 
these extras dated 5th January, and is this it? 
Sent to you under cover of a letter dated 7th 
January (Exhibit 18)? A. Yes. 
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JUDGE: Would you explain? Are they two-stack 
flues? A. Yes. 
MR. 0'DONOVAN: Your particulars are wrong, it is 
not two flue stacks, it is two stacks each contain-
ing two flues. There are some double stacks and 
some single stacks, is that it? A. Yes, at some 
places there are only one chimney and at others 
there are two /together. 

Q. And did you construct 188 of the double stacks 
with two flues? A. Yes. 
Q. Under the Variation Order Ho. 3739 sent to you 
by Mr. Saunders for the City Engineer under cover 
of his letter of 7th January (Exhibit 18)? 
A. Yes. 
Q. Did you carry out that work? A. Yes. 
Q. Was it approved? A. Yes. 
Q. Did you also construct a number of single flue 
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> u o. I, J.U) i A. Yes. 

5th April, 1957 
2.20 p.m. 
Witness continues evidence on same oath. 
Exanination-in-Chief by MR. 0'DONOVAN (Contd.) 
Q. You were dealing at the adjournment with the 
construction of flue stacks and you produced 
Variation Order No. 3739? A. Yes. 
Q, I think that Variation Order, the same Varia-
tion Order also provides for single flue'stacks? 
A. Yes. 
Q. And fixes a price for the work required there 
at 8lis .75/- each? A. Yes. 
Q. You claim in respect of 24 single stacks under 
that Variation Order? A. Yes. 
Q. Was that work carried out to the approval of 
the Clerk of Works? A. Yes. 

Q. That, My lord, is Item 6 on the list of extras. 
JUDGE: Whose approval did you say? A. Clerk of 
r'-iT'i-o 
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MR. 0'DONOVAN: And did you receive any Variation 
Order No. 3740 dated 25th Pebruary, forwarded to 
you under cover of a letter from Mr. Bridger dated 
Oth March? (Exhibit 19) A. Yes. 
Q. This provides for work to single flue stacks at 
Sh. 120/-" each? A. Yes . 
Q. Did you claim in respect of the work to 32 
stacks? A. Yes. 
JUDGE: Single stacks? A. Yes. 
MR. 01DONOVANs Did you do that work to the Clerk 10 
of Y7orks approval? A. Yes. 
Q. The 8th item is in respect of 611 precast con-
crete drain 827 running feet at Sh.5/~ per running 
foot. Would you explain how your claim in that 
respect arises? A. Yes. 
Q. How does that arise? A. The price is written 
in the specifications. It is a drain. 
Q. Is that an item under the heading of "Schedule 
of Rate" on the third rage of the specification? 
A. Yes. " ~ 20 
Q. Is it, in fact, Item 9? A. Yes. 
Q. Were you required actually to put in 1,200 , 
square ft. concrete drains? A. Yes. 
Q. Included in the contract price? A. Yes. 
Q. Do you claim the 827 running feet as that, 
My Lord item 67 on the last page, Jo.12 of the 
specification. I put it to you that instead of 
1,200 sq. ft. it is 1,200 running- feet? A. Yes. 
Q. Did you in fact construct the extra 821 ft. for 
which you claim? A. Yes. 30 
Q. Was it seen by Mr. Goodwin? A. Yes, he 
measured it. 

Q. Did he give you any note about it? A. Yes, I 
think so. 
Q. The next item you claim is Shs.415/- for 
removing the boundary wall blocks, Blocks ITos.26 
and 27 litem 9)? A. Yes. 
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Q. How does that arise? A. That was a boundary 
wall and the dimension was given wrong, so he ask-
ed us to shift that somewhere inside. 
Q. Who gave you these instructions? A. Mr.Stone. 
Q. V/ho gave you the original wrong measurements 
which required the work to be redone? A. Mr, 
8tone gave the sketch on which the dimensions were 

Q, Do 1 understand you right - they were not the 
correct dimensions? Have you got the chit? 
A. Mr. Stone gaverome the chit, but I think it is 
there in the office. Perhaps it is there or it is 
not there, I cannot say about that. 

Q. At any rate, you received no Variation Order 
for this item? A. Ho. 
Q. Your next claim is for a murrain path, item 10? 
A. I c oris true t ed it. 
Q. How did you come to do 
an order so I constructed 
Q. Who ordered you? A. 
Q. When did they do that? 
gave those four blocks to 
G. Did you say 4 blocks. 

that? A. They gave me 
j- b • 
Mr. Mould and Mr. Stone. 

A. In 1954, when they 
the missionaries. 
A. 4 rooms. 

G. How many loads of murram did you supply? 
A. I think 3 loads. 
Q. What do you mean by a load - is it a lorry 
load? A. lorry load. 
Q. What is the cost of murrain? A. I don't re-
member exactly, but we spread the murram and rolled 
it and then had a lump sum for that. 

Q. What amount of profit have you included in the 
figure of Shs, 366/-? A. 10$ 
Q. The next item which you claim for is Item 11 -
Shs.800/- for the digging of inspection holes. For 
the purpose of proving your point about the founda-
tions? A. Yes. 
Q. How did you get the figure of Shs. 800/-? 
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A. Some'holes were put inside, some outside. She 
expenditure includes labour, the cost of the con-
crete and the cement. 
Q. But what concrete would you require, I don't 
understand, when you dig an inspection hole? 
A. We had alreacty put the concrete and cement and 
plaster before that. She first 20 holes which we 
dug. 
Q. I am sorry, we are at cross purposes. I am 
referring to the inspection holes which you dug in 
June, 1955. 
JUDGE: He did say some were dug inside and some 
outside. A. Yes, I-Iy Lord. 
MR. 0'DONOVAN. How many tines did you dig holes? 
A. Twic e. 
Q. When was the first occasion? A. I don't re-
member the date exactLy, hut the inspection holes 
were dug first. 
Q. What was the object of digging the first lot of 
holes? A. Because they wanted to see whether 
the rook is there under the foundation or not. 
Q. On which occasion did you dig holes inside the 
building and outside? A. Those 20 holes were 
dug before that, 10 inside and 10 outside. 
Q. So you dug inside and outside on the first 
occasion, is that it? A. Yes. 
Q. And you dug another lot of holes in. June, 1955, 
did you? A. Yes. 
Q. Por the purpose of proving who was right about 
the depth of the foundations? A. Yes." 
Q. How many holes did you dig on the second 
occasion? A. I don't remember exactly, but I 
think there were from 70 to 80. 
Q. And how did you base your claim for Sh. 800/-? 
A. We have reached this figure after cajci 
the number of days the Africans put in. " 
Q. With what percentage of profit? A. 10$ 

cmg 

JUDGE: Is it normal to make a profit on inspection 
holes? A. My Lord, I suppose it is a margin over 
cost to cover overheads, I don't know. I think the 
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10 

20 

letter referred to the cost only. I should have 
to call evidence about what is reasonable cost. 
MR. 0 'DONOVAN. Your next item is in respect of 
three children's latrines at Sh.40/- each. Is that 
covered by Variation Order No. 5741, dated 12th 
March under cover of a letter dated 16th March. 
And is this the Order and the covering letter 
(Exhibit 21)? A. Yes. 
Q. I think that is the one which you returned the 
Variation Order saying that the price was not 
acceptable. Did you construct these latrines? 
A. Yes. 
Q. Were they approved? A. Yes. 
Q. Arid you claim Sh.120/-? A. Yes. 
0. Claim ho. 13 refers to extra shelves in the 
kitchen. Will you explain to His Lordship how 
that arose? A. We have put the shelves and I 
told him the price would be Sh.6/~ for each. 
Q. To whom did you quote that price? A. Mr. 
Mould. Clerk of Works was also there. 
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Q. Which Clerk of Works Mr, tone or Mr.Goodwin? 
A. I think Mr. Stone was there, 
Q. Are these in addition to the shelves shown in 
the plan? A. One shelf is in addition to those 
shown in the plan. 
JUDGE; I don't follow that. 

30 

IP.. 0'DONOVAN; How many shelves were shown in the 
plan? A. One. 
Q. And how many did you instal in each kitchen? 

Q. How many extra shelves for the whole 17 blocks 
does that come to? A. I don't remember the 
figure exactly. I think it is written there. 
Q. Do you remember approximately? A. I don't 
remember exactly. We have fixed the shelves there, 
they can be seen. 
Q. Would you look at your plans and see how many 
kitchens there are? I will give you a copy. 
A. On the plan only one is shown in one kitchen. 



In the Supreme 
Court of Kenya 

Plaintiff's 
Evidence 

No. 6 
Ata-Ul-Haq. 
Examination 
- continued. 

60. 

JUDGE: The question was "How many kitchens?" 
A. Each room has got one kitchen. 
JUDGEs Can you say how many kitchens there were 
altogether? A." I think there are more than 400. 
MR. 0'DONOVAN: I should like to call other evi-
dence, I think, My Lord. You claim item 14 in 
respect of a latrine Head plate 4" x 2". 649 
running ft. ® Shs.1/50 per running foot? A. Yes 

Q. Is that the same thing as a top plate? A. Yes 
Q. Where did you construct these head plates. 
What are these head plates? I have not understood 
In each ablution block there is a. row of doors, is 
there not? A. Yes. 
Q. Did you do any extra work with regard to these 
doors? • A. The plate which wo have fixed up is 
extra. 

Q. And what did you call that plate? A. Wall 
plate. 

Q. let us talk about wall plates. 
JUDGE: I don't quite follow what- this is yet. 
MR. 0'DONOVAN: Is that a plate on the top of 
each door? A. Yes, it is on the doors of each 
latrine. 

Q. Is it provided for in the specification? 
A. No. 
Q. Who asked you to put it in? A. Clerk of 
Works and architect. 
Q. Yfould you refer to them by name? Was it Mr„ 
Goodwin or Mr. Stone? A. Mr. Stone 6b Mr. Tanner 
Q. What is this plate made of? A. It is a wood-
en wall plate 4" x 2". 

Q. Is it in respect of that item that vou claim 
Shs.972/-? A. Yes. 
Q. Did you next claim in rcspect of 4" mastering? 
A. Yes. 

Q. Do you know what we are talking about now, so 
that there is no mis under s t and ing ? A. Yes. 
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Q. Where was this 4" plastering, where does it 
occur? A. It is round every "block on the con-
crete which we have put. 

Q. What do you mean by the concrete, could you be 
more specific? A. The concrete slope which he 
put round every block can be seen. We have put 
that around that. 

JUDGEs Inside or outside? A. Outside. 
MR. 0'DONOVANs Did anybody instruct you to do 
that. A. Yes. 
Q. Who was that? A. Mr. Tanner. 
Q. Is it provided for by the specification? 
A. No. 
Q. Did Mr. Stone have anything to do with it. Did 

A. Mr. Stone was not there at he supervise it? 
that time. He might have told the contractor to 
do it. 

Q. Would he have seen it done after it had been 
done? A. Yes. 
Q. With regard to Item No. 16. Your last item is 
in respect of extra for l{>-" x 1" podo batten, 
including labour. 13,608 running feet. What is 
this podo batten? A. That batten has been fixed 
over the fascia. 
Q. Is it provided for in the specification? 
A. No. 
Q. On whose instructions, if any, did you put it 
in? A. On architect's instructions. 
G. Which architect? A. Mr. Tanner and Mr .Stone, 
Clerk of Works. 
Q. Can that extra work be seen and measured now? 
A. Yes. 
Q. Did you refer to it in a letter dated 17th March 
to the City Engineer - a letter of which this is a 
copy (Exhibit 21). Is this your copy? A. Yes. 

JUDGE: Is this put in by consent? A. Yes. 
ill. 0'DONOVAN: It refers to a letter dated 11th 
September, 1954 from the City Engineer in which he 
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says: "...you are not .... by me in good_faith". 
Is that in reply to this letter from Mr. Bridger, 
in which he says: "I am not detailed draw-
ings"? A. Yes. 
0. I tender this as an exhibit, My lord (Exhibit 
22) 

Q. Was Mr. Bridger correct in saying that the 
number of battens put in is the same as shown in 
tlie drawings? A. ITo. 
Q. In general, have you charged either in accord-
ance with the rates in your contract for the extra 
work or reasonable charges? A. Most of them are 
according to the specification. 
Q. And where the specifications do not provide a 
rate, have you charged a reasonable rate? 
A. Yes, that is reasonable. 
Q. I think in some cases it was agreed before you 
did the work? A. Yes. 
Q. And were these extras carried out to the satis-
faction of the Clerk of Works? A. Yes. 
Q. Bid you receive this letter fiom Mr. Stone dated 
26th January, relating to Blocks 28/29, which 
says: "At an inspection ... at your expense"? 
There is an addendum. A. Yes, these doors were 
damaged by the rain, and I replaced them. 
Q. Bid you carry out all these repairs? A. Yes. 
(Exhibit 23) 
Q. Were the repairs accepted by the Clerk of Works? 
A. Yes. 
Q. Bid you receive any letter from him dated 18th 
February, regarding repairs to the gable wall, 
Ablution Block, Ho. 28, requiring you to rectify 
damage to the gable? A. Yes, I have understood 
it now. 

Q. Is that the letter (Exhibit 24)? 
This was damaged by somebody else's lorry. 
Q. Bid you do that work? J. o >• 

Q. Bid you complete another 9 blocks during 1956? 
A. Yes. 
Q. And the procedure which was described this 
morning with regard to the room by room inspec-
tions. Was that followed with regard to the other 
nine blocks? A. Yes, exactly in the same way. 
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Q. And did you receive in due course letters of 
acceptance in respect of these nine blocks? 
A. Yes. 

Q. Two dated 31st March? A. Yes. 
Q. Are these thev? Blocks 25 and 27? A. Yes. 
(Exhibits 25) 

Q. And for Block 26? A. Yes (Exhibit 26) 

Q. A letter of 19th April relating to Block 35? 
A. Yes (Exhibit 27). 
Q. One dated 11th Mov relating to Block No. 36? 
A. Yes (Exhibit 28)/ 

Q. A letter dated 28th June, relating to the accep< 
tance of Blocks 31, 32, 33, and 34? A. Yes. 
(Exhibit 29). 

JUDGE; What are the numbers of rooms in these 
blocks? A. They vary considerably, I think 
the plan shows the layout and numbers of rooms. 
JUDGE: Some say 10 or 12 and some have 44 rooms 
to a block? A. Yes, my lord. There are some 
very considerable variations. 

MR. 0'D0H07A2T: Who was the architect concerned 
when these further 9 blocks were accepted? 
A. Mr. Mould. 
Q. I now come to the six blocks which were last 
completed. Is there any difference in quality in 
the materials and worlaaanship between the first 
two blocks which Mr, Tanner passed, and the nine 
•which Mr. Tamer passed? A. No. There is no 
difference. 

Q. And is there any such difference between any 
of these blocks in the last six? A. No. 
Q. Did you on the 9th June receive a letter from 
Mr. Goodwin enclosing a copy of his report of the 
came date to the architect? A. Yes. (Exhibit 30) 

Q. My Lord, the report itself reads as follows: 
"The result of .... taken into account". Prior to 
that rerjort of 9th June, had you carried out al-
terations to these remaining blocks? A. Yes. 
JUDGE: Carried out alterations to the remaining 
blocks? A. Yes. 
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MR. 0 'DONOVANS Do you remember when Mr .Mould, the 
architect, went to Kampala'; A. I don't remember 
the date exactly but he did go to Kampala. 
Q. Very well, I will deal with that subject in a 
minute in more detail. On the same day as this 
report was made, the 9th June, did Mr. Goodwin give 
you this copy of his memorandum to the architect 
to the effect that Blocks 38A, B and 39 bad been 
inspected and repairs carried out and are now ready 
for handing over. He adds in pencil "and Block 
30"? 
JUDGE: Mr. Stone? A. No, Mr. Goodwin. 
MR. 0'DONOVAN: Had you, in fact, on 9th June 
carried out all the repairs in respect of these 
blocks which voir had been instructed to do? 
A. Yes (Exhibit 31). 
Q. Had these repairs been unproved by Mr. Goodwin? 
A. Yes. 
Q, Ana, in fact, do you know how long after the 
9th June the particular blocks mentioned in that 
memorandum were occupied? A. I don't remember 
exactly, but I think a month after that. 
Q. Did the City Council building inspectors come 
round and examine it? A. The building inspector 
and the architect all saw the blocks. 

10 

20 

24th rune, lid rou per, copy of this memor-
Mr. Goodwin to the architect. This is 
ill floor defects found when Blocks 30, 

or to being taken 39 were inspected prnn 

Q. On 
andum from 
a list of £ 
38A, B and 
over. It mentions there were no cracks or holes 
in Block 30. It goes on to say that the contractor 
has been given instructions to cut out these bad 
patches and cracks but not to start filling in un-
til they have been inspected. He has always been 
given general instruction 

properly so he 
I. Into: 

were repaired. 

o » 
stood this joroperly so he want 

to him. Interpreter translates over 
They 

. He has not under -
this to be read 

to witness) 

30 

Q. All these 
(Exhibit 

a-: 
32). 

ts were made good? Yes. 

Q. Did. you take up 
they had indicated 

the fl cor at the places where 
on the lis u? A. Tes. 

40 

Q. You see the instruction contained therein that 
you were not to fill them up until they had been 
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inspected? You notice that, don't you? When did 
you fill these holes up? In which month? A. I 
don't renenber exactly bub the repair was started 
imnecllately when the list was given. 
Q, i am talking now particularly of the floor de-
fects. A. Clerk of Works was always there. 
That has been done with his permission. 

Q. Where was Mr. Mould when you in fact replaced 
the portions of the floor which you had taken up? 

10 A. He was here. In those days he used to come 
daily at the site. 

Q. That memorandum refers to an inspection which 
had occurred the previous day? A. Yes. 
Q. Do you remember who were the officials who 
made the inspection? A. Mr. Mould, Mr.Goodwin 
and Mr. Ross-White. 
Q. Did you receive another list of defects from 
the Clerk of 'Works, this time with, regard to Block 
38, dated 20th July? A. Yes. 
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20 Q. Is that the list which you received? 
(Exhibit 33) 

A. Yes 

Q. Did you complete these repairs? 
Q. Were they inspected? A. Yes. 

A. Yet 

Q. Were they approved? A. :es. 

30 

Q. Did you thereafter receive from .Mr, Goodwin a 
copy of the mem or and urn dated 25 th July to the 
effect that Blocks 37 c: 38 had been completed, 
rGpaim carried out, and they were now ready for 
handing over, and is this it? A. After checking 
that we had repaired the blocks, he gave this 
memorandum. (Exhibit 34). 
Q. Arc any of these defects on this "long list very 
serious? A. No. 
Q. Do you know when these last two Blocks were 
occupied? A. 1 don't remember exactly, but I 
think after a month and a half or some days more. 

Q. Have all the works you constructed been occu-
pied continuously since that day up to the present 
clay? A. Yes. 
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Q. Is there 
occupied. 

mv unoccupied portion? A. All are 

Q. I think you had during the course of the work 
received payments on payment certificates signed or hy Mr. by Mr. Bridger, for the City Engineer, 
bauncters A. Yes. 
JUDGE: Signed by Mr. Bridger? 
and in some cases Mr. Roberts, 
ship's permission I will put in 
slips. 

A. Yes, My lord, 
With your lord-
all the payment 

JUDGE: How many are there? A. 13 My Lord. 
Ml. 0'DONOVAN: Would you look at each of these 
certificates. They are numbered successively 1-13 
and dated 26th July, 1954 to 21st July, 1955., None 
of these certificates contains any credit to you 
for any extras. Is that right? " A. There is no 
credit for extras (Exhibit 35). 
Q. These c ertifica tes speak 
Lord, but just for clarity 

for themselves, My 

JUDGE: Just a moment .... Yes? 
MR. 0'DONOVAN: would you lock at certificate No. 
13. It is dated 21st July, 1955. Does that show 
that 5$ of the retention on Shs.1,064,320/- was 
realised to you? A. Yes. I have not understood 
this clearly. 
Q. I am sorry, My lord, I had endeavoured foolishly 
to clarify a point by asking a question of the 
witness. Perhaps I could explain the point now. 
JUDGE; The document speaks for itself, doesn't it? 
MR. 0'DONOVANs This indicated the complete accept-
ance of the work in respect of 11 out of the 17 
blocks, because out of the 10/ retention the with-
held half ox it is now freed and with regard to 
the remaining 10/ ... I am sorry, My Lord, I 
wasted time putting it to the witness. Did you 
hear anything further after this memorandum was 
received from Mr. Goodwin in the next few weeks, 
or did you have to write and find out? A. I 
think I wrote a letter but I did not receive any-
thing . 
Q. I don't know whether your Lordship considers 
that this might be a good time to adjourn. My 
Examination-in-Chief is almost completed. I think 
another half-hour or so would see it through.-
JUDGE: Yes, 1 think we might adjourn. 
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Ho. 7 
APPLICATION TO AMEND PLEADINGS 

MR. SOlffiRMBR'iJOKER: My learned friend and I regret-
fully find it necessary to make application for 
leave to amend the pleadings at this stage and be-
fore I go any further, I would like to say I have 
not had an opportunity of giving any notice to the 
other side until we cane to Court this morning. I 
would not object to any notice or adjournment, but 
your Lordship will notice that the defence and 
counter action turn on the latent defect, latent 
mistakes. Me are now faced with the position that 
we are already sufficiently informed on the Plain-
tiff's evidence, as far as it has gone, that the 
work was done perfectly, according to specification. 
We will lead evidence on our side to say that not 
only was t not the case; it was not only a 
question of some slight mistake. It was, as al-
ready pleaded in clause 11 of the Plaint in Civil 
Case 170 of 1956 , very material. As we see the 
position, there is no room left now for mistakes. 
We have neither .... 
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COURT: Just a moment. 
HE. SCEERMBEUCKLR: The defects, according to the 
evidence which will be led in support of those de-
tails , are very material, so that we find ourselves 
faced with the position that it is not by any 
chance a mere matter of mistake, which perhaps was 
accepted by our Clerk of Works, in circumstances 
which would support a plea on the other side of the 
waiver, 
If the Plaintiff's evidence is correct, it seems 
quite clear that we have no case at all, but if 
the defence evidence is accepted, then it seems 
that the issue goes much further than mistake and 
we feel obliged to apply for leave to amend para-
graph 7 of the defence to the original action. If 
I may, for convenience, give Your Lordship a. copy 
of the proposed amendment (handed to Court) which 
would alter Clause 7 of the defence to read as 
follows:-
"Save that none of the 
this act". 

now consolidated with 

And while I am on that, it would involve a small 
consequential amendment of the plaint in the cross 
action at nara/nrarh 11 which reads: 
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"The Defendant hoc failed to execute the said works 
in accordance with the said contract.... 
I would ask to include the words: "In defraud of 
the Plaintiff", after contract 
last appears in the 
action and the rest 

paragraph, 
will remain 

where that word 
This is the cross 
the same, 

I should perhaps say at this stage that we have 
not had available to the defence either the Clerk 
of Works Mr. Stone or Mr, Goodwin, who hove both 
left the employ of the Defendants. I understand 
that Mr. Stone and possibly Mr. Goodwin will be 
called for the Plaintiffs in this case and that 
perhaps explains why this amendment comes at this 
stage. Your lordship will appreciate that if I 
were faced with the case that the work may not 
have been perfectly done - but it was accepted by 
our Clerk of Works - it would have been a very 
different position. Put as it shows that there 
was a perfect job done and on the other side, that 
there was a very bad job done 

COURT: The issue still is that the work was -well 
done and there is also evidence that it was accep-
ted by the City Council officials. 
MR. SCHERMBRUCKEE: That is true; he has given 
evidence that it was accepted at each stage and in 
such circumstances, there cannot be any room for 
mistake. In which case, I have no case at all. 
But on expert evidence, it will be shown that the 
work was nothing like that. It was not that "I 
may have done it badly, but anyhow, it was taken 
over by your man", but that "I did do it perfectly 
and you cannot disprove it". It was done, and 
therefore, we feel obliged to lay this issue. 
Our Authority is Order 6 Rule 18 with which your 
jordship will be familiar: 
"The Court may, at any 
parties". 

s t a g e between the 

"Rule 30 Applications under Rule 17, 18 and 21 of 
this order shall be by summons in chambers". That 
is the normal procedure. .It has been on many 
occasions in this Court, the last one being 
Barclays Bank D.C. 0. v. D.G. Hugjies, Sunreme Court 
Civil" Case 233/35.' I cTo"not think "it has had time 

'Tie decision r i ve } to be reported yet. 
Harley, where a similar application to 

by Judge 
this was 
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granted on terms. The terms involved an adjourn-
ment and all costs thrown away. I do not wish to 
press any advantage over this and I can say that I 
have not "been able to give 

when v/e 
if Your 

and if my 

until this morning 
am quite prepared, 
this application 
it in formal form, to do it in that way, 
it is a serious amendment. There is one 

10 would like to refer to on it and that is 
Third Equitable Benefit Building Society 

the other side notice 
came into Court and I 
Lordship entertains 
friend would rather have 

I realise 
case I 
Bradford 

Borders v. 
Reporte 
The head 

' T^rrrYgrrinTiZnf^iS^^or^ 
note of the case in the House 

2TJ5" i Page 
of Lords• 
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"'Tie Builders of houses on a building estate ... 
ii The amendment of the pleadings ..... made in 
the amended pleading". 

I would say that we are now at the stage when 
terms could be such that no handicap results from 
such, application. 

20 "Evidence ... person". That is not really relevant 
to tliis application. 

Then at page 218 the Judgment of Lord Wright, line 
6 opposite the marginal note G to three lines past 
the marginal note D on page 219: 
"I venture to think .... clear his character by 
personal oral evidence". 
Although the hearing is on, we are still at the 
stage where the Plaintiff is giving Evidence in 
Chief and I would submit that there need be no 

50 disadvantage to him if this application is granted 
on such terms as his Counsel may consider necessary 
to enable them to deal with it. 

IJR. O'DOKOVAH: Kay it please your Lordship. In 
my submission, an amendment of this nature should 
not bo applied for informally without notice. I 
feel that I am not really in a position, when the 
proposed amendment was handed to me a few minutes 
ago, adequately to put forward objections which I 
am instructed to take on behalf of the Plaintiff. 

4-0 I would ask, I;Iy lord, therefore, for directions 
that formal application be made, supported by 
Affidavit. My Lord, if it could be filed today, I 
am prepared to waive any further notice and to •• 
argue the matter tomorrow morning. I submit it 
s ho uld b e par t i c ul ar ly n e c e s s ary t o ex pi a in in 
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such an Affidavit, the reason why the proposed 
amendment is only sought to "be made after two 
days' hearing. Particularly is that so, when I 
notice from the particulars that the fraud alleged 
is misrepresentation to the Defendant's Cleric of 
Works, either Mr. Stone or Mr. Goodwin and I am 
somewhat surprised by my friend saying that the 
defence have not been able to get in touch with 
either of those gentlemen. 

So My Lord, a serious allegation of fraud, in 
which those two gentlemen are victims, is being 
put forward, apparently without having obtained 
instructions from them. 

COURT: I have not .... 
D.C.O. v. D.G. Hughes, 
ame ndment b e ing a11owe d? 
MR. M A C E 

seen this case of Barclays Bank 
Is that authority for 

3-ROBBR3SON: I was in that case on the 
morning fixed for the hearing. Counsel for de-
fence came to Court and applied for leave to 
amend the pleadings. I opposed the application, 
but Judge Harley saw fit to allow it, although it 
necessitated an adjournment. It became necessary 
for me to bring a. witness from South Africa. It 
was a very material amendment because, on the 
pleadings as they stood, the defence would not 
have been able, under the Indian Evidence Act to 

10 

20 

In that case, although the amendment was one of 
fraud, similar to this and in many ways more 
material than this, it was allowed and all costs 
thrown away, but it is the same nature and it 30 
came at a very late stage. 
ME. 0'DONOVAN: Each case must be judged on its 
own peculiar circumstances and I am not challeng-
ing the correctness of the case cited. The general 
law is at page 197; page 458: 
"The universal practice, except in the most excep-
tional circumstances, is not to allow an amendment 
for the purpose of adding fraud". 

I must take it that the case cited by my friend is 
a case where the circumstances were most exception- 40 
al. 

Here, M the application is sought to intro-
nt of fraud, in which I understand 

, My Lord, 
duce fan amendm 
the defence 
possession of instructions which would 

are not, even at this stage, in 
justify 



71. 

this allegation. If I understand the argument 
correctly, it is put in because the defence feel 
they are in the position that if they do not allege 
fraud, the Clerk of Works would seek defence and 
counterclaim. At least, I submit there should be 
some adequate explanation of the most exceptional 
circumstances to render the application necessary 
at this stage. The only argument advanced is this. 
We have not seen the witness on which this defence 

10 might be raised. Otherwise, it would appear clear' 
that we have failed 011 the issue of waiver. That 
is all there is in the application ana I submit it 
should not be entertained. 

COURT: At the present moment, I should be inclined 
to allow the application on terms, but clearly you 
have not had time to consider the argument. If you 
want time and want to put your arguments, I would 
be prepared to adjourn this until tomorrow morning. 
At the present moment, I would be inclined to grant 

20 an application. 
MR. 0'I)OHO'VAN; Would Your lordship be prepared to 
direct that the application be formally made by 
Affidavit? 
COURT; Yes. 
MR. SCEERMBRUCKER; We can do that if we have the 
opportunity, as Your Lordship has suggested, of 
going on tomorrow morning. 
COURT; Yes, this is with the idea of it being 
argued tomorrow morning. 

30 MR. MACK1E-ROBERTSON: And the case? 
MR. 0'DONOVAN; I would ask for an immediate Order 
for today's costs in any event. 
COURT: The point is that at the present moment, I 
would be inclined to grant the application on 
terms. 
MR. 0'DONOVAN: In my submission, why I particu-
larly ask that the application should be supported 
by Affidavit is that the Court is entitled to be 
informed, on oath, of the instructions on which the 

40 application is based; that is to say, to be assur-
ed, if I nay use a colloquialism, it is not 'a 
shot in the dark'. 
COURT: That perhaps will be a matter for to-morrow 
morning. 
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MR. SCHEKMBRUCKER: Would Your lordship deal with 
this matter in Chambers to-morrow, or in Court at 
10.30 a.m.? 
COURT: I think in Chambers. 
MR. SCHERMERUCKER: Motions and Applications Rule 7. 
COURT: I feel in this case, it is more a matter of 
argument than a matter of fact. 
MR. 0'DONOVAN: Well, My lord, it could be left 
entirely for the fie Pedants to put in an applica-
tion form as they see fit. If it is not put in 10 
the form of an Affidavit, I would notify Your 
lordship to hold that there would be no evidence 
on oath of any evidence of exceptional circum-
stances. 
COURT: You do not want formal service of the 
S ummons Mr. C D on ovan ? 

MR. CDONOVAN: No. In view of the consequent 
waste of one day, I do not know if Your Lordship 
would be prepared to visit the site of the works 
this afternoon. I should like Your lordship, on 20 
behalf of the Plaintiff, to see the buildings con-
structed . 
COURT: Yes it might be a convenient opportunity. 
The only difficulty is that I have the impression, 
from evidence given, that it would be better if I 
visited the site later, when I would have some 
idea what to look for. 
MR. 0'DONOVAN: A possible procedure would be for 
the various experts to point thingout to Your Lordship, 
subject of course, to their giving evidence about 30 
it in the Witness Box. 
I can see that it is not the most appropriate stage 
of the proceedings and if Your lordship does desire 
that it should be later, I do not press my applica-
tion in any way. 
MR. SCHERMERUCKER: My'friend mentioned this to me 
and I was in agreement, but if Your lordship thinks 
it would be better at a later stage, I am in agree-
ment with that. 
COURT: I think it would 'be better at a later 40 
stage, 
COURT: Very well, argument on this application to 
amend at 9.30 a.m. to-morrow morning in Chambers. 
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No. 8 
EVIDENCE OP AJA-Ul-HAQ 

1st May, 1957. 
10.30 a.m. 

Mil. 0'DONOVAN: May it please your lordship, Mr. 
Akram now appears as well for the Plaintiff. I 
will recall the plaintiff. 

JUDGE: You had not actually completed your 
kxamination-in-Chief? A. No, My lord. 
JUDGE: I think perhaps he had better be re-sworn. 
(Plaintiff re-sworn). 

KR. 0'DONOVAN: Mr. Ata Ul Haq, when you were asked 
previously about a list which -was handed to you 
from time to time by the Clerk of Works, I think 
you replied that you were not able to produce any 
such list? A. Yes. 
Q. Have you now found amongst your papers one such 
list relating to an inspection on 25th November, 
1954 of Part 1, and is this it? A. This is the 
list. 
JUDGE: That will be Inhibit 36, may I see it? 
MR. 0'DONOVAN: It set out the repairs which you 
were required to effect room by room? A. Yes. 
Q. Would you now refer to Exhibit 30, which is a 
memorandum dated 9th June, 1955 from the Clerk of 
Works, Mr. Goodwin, to the architect. That is a 
memorandum of what Mr. Goodwin noticed when he 
checked up on your contract in that month? A. Yes. 
Q. Would you look at the items on page 2, numbered 
13-17 which are described in this memorandum as 
omissions. The first one, No.13, relates to valley 
boards. The size of the boards were 6" x 1" in-
stead of Su x 1" as specified? A. Yes. 
Q. How did that discrepancy occur? A. This dis-
crepancy was made clear beforehand because one 
member of the valley was described as 4" x 2" but 
we fitted 6" x 2". 
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Q. I do not understand your explanation, but were 
valley boards of this particular size, 6" x 1" in-
stalled at the time to the knowledge of the Clerk 
of Works? A. Yes it was done with the knowledge 
of the Clerk of Works as well as of the architect. 

Q. Did you speak about the valley rafters in your 
previous reply? A. Yes, we fitted everything 
after discussing them fully and we did it with 
their consent. 
Q. Was any change made in what you described as 
the valley members which necessitated changing the 
size of the valley boards? A. Yes, this change 
which had to be made clue to the change in the size 
of the first member which I have described was done 

se people and on their in-with the consent of t! 
structions, because the member of the first 
4-" x 2" was of a weak nature. 

s i z e 

Q. Did the specification require all the valley 
rafters to be 4" x 2" in size? A. Yes. 
Q. To what size was that changed? 
replaced that by one member of size 6 

A. Yes, we 

Q. And was it in consequence of that change or not 
that the valley board was also changed? A. Yes, 
as they had asked for the first change we had to do 
the corresponding change, and that was also done on 
their instructions. 
Q. The next item, Ho. 14, to which Mr. Goodwin re-
fers in the memorandum, relates to the valley 
tiling which he says was not rubbed down fair to 
the edges? A. Yes, we cut the valley edging, or 
rather used the valley edges which, were cut but not 
rubbed. 
Q. Why did you not rub them down? A. Generally 
as in this trade it is common, we use the cut 
tiles not the rubbed tiles for this -purpose. 
Q. Were the cut tiles which you in fact installed 
approved at the time? A. Yes. 
Q. 'Hie next item, ITo.15, is as follows: "Ablution 
doors, braces and rails, 4" wide not 5" as speci-
fied". 

JUDGE: Is this still Exhibit 30. s i . Yec 

MR. O'DOITOVAH: That is a correct comment, is it? 
A. That is a correct observation. 



Q. How did that come about? A. Yes, that is my 
mistake. I did not provide the correct size of 5"} 
but that happened due to the doors which were made 
of that - j/ir 

size ponding to that size 
or rather which were made comes-

Q. Is there any significance in value between 4" 
braces and rails and 5" braces and rails? A. Yes, 
there is no significant difference in the price, 
My Lord, due to the change of the size. I esti-
mate that at the most there would be a loss of 50 
cents per door due to this change. 
Q. On how many doors? 
exact number of doors. 

A. I do not remember the 
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Q. Approximately? A. My estimate is that the 
number was about 100. I am not definime about 
this number, it may be less or more. 
Q. Were these 4" braces and rails in fact accepted 
or not? A. Yes, these were accepted. 
Q. Does this comment only apply to the ablution 
doors? A. This comment applies only to the 
ablution doors. 
Q. Item 16 in Mr. Goodwin's memorandum is to the 
effect that you used screws for the 
instead of one bolt specified? 

3 trap hinges 
A. Yes. 

Q. Why? A. I had shown him the working of the 
screw first and after of their approval of that 
trial we fixed screws. 
JUDGE: Shown who? A. Me had fitted one window 
and one door with screws and showed it to the 
Clerk of Works and the architect, and then on 
their instructions we had used the screws, though 
it is my mistake that I did not use bolts. 
ill. 0'DONOVAN: What were the names of the archi-
tect and the Clerk of Works to whom you refer? 
A. Mr. Stone and Mr. Tanner. 
Q. What is the usual practice in the building 
trade? Is it to use bolts or to use screws for 
this purpose? A. Usually in this trade people 
get things done by screws not by bolts. 
Q. Is there any real difference in the price? 
A. Yes, there must be some difference. A little 
difference. 
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Q. What difference? A. In the whole of the work 
which we did with screws instead of bolts, I 
estimate the difference of price would be between 
800/- and 900/-. 
MR. SOEERtEBRUCKER; My Lord, I don't want to 
interject unnecessarily, but I don't know how much 
further this is going on. In this case there was 
a specification for the contract, and I don't 
think in these circumstances the usual practice 
comes into it. 
JUDGE: Ho, the usual practice doesn't come into 
it, but if it was approved, that is another matter 

10 

MR. O'DOHOVAH: Lastly, Mr. Goodwin pointed out 
that the chimneys were not all parged? A. Some 
were parged and some were not. 
Q. Would you explain what the word parged means? 
A. Parged means that the chimneys are plastered 
from inside. The inner surface of the chimneys 
are to be plastered. 
Q. At what stage in the cons true tic Li of the chim-
ney are they plastered? A. The chimney is 
parged or plastered from inside as it goes up -
as the erection goes up. 
Q. Is it possible to carry out this work after the 
chimney has been constructed? 
possible. 

Ho, it is not 

20 

Q. Ho?/ did it occur that some were not parged? 
A. This occurred due to the negligence of workers 
as there were a large number of workers there - I 
think somebody who was to see if it had been done 
or not failed to see. 
Q. What, in your estimate, is the value of the 
work which was not done to the chimneys? A. At 
this'stage it is very difficult forme to give an 
estimate of the value of the work left undone be-
cause 1 do not know how much work has been left 
undone. 

30 

Q. Are you referring to chimneys? A, I am talk-
ing about chimneys only. 
Q. How much would it cost to parge one chimney, do 40 
you think? A. In my estimate the cost, of doing 
one chimney should be 10/- to 15/'- if it is being 
done as the erection goes ut>. 
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Q. You gave evidence on the last occasion about 
the damp course, do you remember? A. Yes. 
Q. I think your evidence was that you had put in 
3-ply damp course everywhere except when you could 
not obtain 3-ply and you then put in 2-ply damp 
course. Do you remember saying that? A. Yes, I 
said so. 

Q. Have you since the adjournment again examined 
the work? A. Yes, I v/as giving evidence on oath 
and I did go to the place of works the very follow-
ing day. 

Q. Do you wish to qualify your last answer in any 
way? A. Yes, I wish to qualify and I wish to 
say that at certain places 1-ply damp course has 
also beer- put. 

Q. How much of the damp course consists of single 
ply? A. I think I used 7 or 8 rolls of single 
ply damp course. This is my estimate. This esti-
mate can be less or more. 
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Q. How many rolls of damp coursing altogether? 
A. Approximately in all 70-80 rolls of damp course, 
Q. Would you have used anything except the 3-ply 
damp course had it been available. A. Had there 
been 3-ply rolls available I -would have used only 
that, but as there is not very much difference in 
the price of 3-ply. 

Q. At the time when you carried out this contract, 
had the emergency any effect on your difficulties 
in obtaining supplies and labour-? A. Yes, very 
many. 
Q. What do you mean by very many? 
encounter a lot of difficulties. 

A. We had to 

Q. In your experience as a building contractor do 
extensive works of this nature ever become - are 
works of this nature ever completed without varia-
tions from the specifications? A. No, very many 
variations have to be made in such an extensive 
work. 

Q. It is alleged against you that the corners of 
the walls are not all bonded as required by the 
specification. What have you to say to that? 
A. No, these corners have been built according to 
the specification. 
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Q. As regards the boundary walls, have you done 
less work than the specification, or exactly the 
seme, or more. A. The boundary walls have not 
been built according to the specification. We 
have done more work than wo were supposed to do 
according to the specification. 
Q. On whose instructions did you do the extra 
work? A. On the instructions of both Clerk of 
Works and architect. 
Q. Will you explain of what this extra work con-
sists? A. Yes, 1 can tell you if I can see the 
plan (Exhibit 1) (Drawing number 3286/AH/2/27). On 
the plan the boundary walls are shown in a straight 
line, but actually I was asked to build it in 
three sides of a square. -
Q. I will deal now with the roof timbers. Did you 
make any sample of the wooden part of the roofing 
before erecting the roof on any block. Was any 
model of a roof truss made? A. Yes. 
Q. Was that made before you erected any roof truss-
es or after? A. Yes, we had shown .sample before 
we had made any roof trusses on any flat. 
Q. Where was this sample roof truss constructed ? 
By that I mean was it constructed on any building, 
on the ground, or what. A. On the ground we had 
shown that sample. 
Q. To whom was the roof truss shown? A. Clerk of 
Works and architect, Mr. Stone and Mr. Tanner. 
Q. Did that specimen remain' there throughout the 
progress of the works? A. We m de other trusses 
according to the size and shape of the one sample 
which I had already shown. 
Q. Do you mean by that that you used the sample as 
a model from which to copy all the roof trusses 
which you made? A We used truss over truss and we 
used the lower trusses of the same size and same 
shape which we had shown the sample. 

Q. You made a sample truss which was approved? 
That is clear is it? A. We made one"sample, My 
lord, and all other trusses which were to be used 
were cut and sawn and made to the same shape and 
same size by keeping to that one sample. 
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Q. You kept the sample to copy throughout the 
work? A, Yes we kept that sample till the com-
pletion of the work. 
Q. Was it copied exactly? A. Yes, we exactly 
copied it, the size and shape and made the other 
trusses, 

Q. Was it still there after the work was finished? 
A. Perhaps, if the African servants and other "boys 
have not used it for fuel, I feel it must be still 
there. 
Q. This sample which you made, was it nailed with 
wire nails? A. Yes, 
Q. I would like to clarify the subject of the trial 
holes ... 
JUDGE: Before you go on to that - I think you did 
ask the question, but I have not got a clear reply 
to it. Has the sample been approved? A. Yes, 
ily Lord, that was approved. 
0.. Who by? A. Mr. Stone and Mr. Tanner. 
MR. 0'DONOVAN; Am I correct in thinking that you • 
dug trial holes on two occasions? A. Yes. 
Q. Oil the first occasion how many trial holes did 
you dig? A. I think we dug 20 trial holes. 
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Q. On whose instructions did you do that? 
A. Messrs. Saunders and Roberts went there as 
visitors. 

Q. But they gave you the instructions? A. They 
asked the Clerk of Works, or rather instructed the 
Clerk of Works who further instructed me and he 
pointed out where the holes were to be dug. 
Q. Was Mr. Tanner there when the instructions were 
given to you. A. Yes. 
Q. These holes - were they dug near the foundations? 
A. Yes, these were dug inside as well as outside 
the walls and very near to these. 
Q. What was the object of digging these 20 holes? 
A. firstly I never knew what was the object of 
digging these holes, but later on, the;/ did not 
tell me, I instinctively guessed that these were 
dug for seeing whether we had laid the foundations 
on the rock or whether we had removed the cotton 
soil or not. 



In the Supreme 
Court of Kenya 

plaintiff's 
Evidence 

Ho. 8 
Ata-Ul-Haq. 
Examination 
- continued. 

80. 

Q. These you later filled up, did you? A. After 
they had inspected these holes then we filled them 
in. 
Q. Did anybody instruct you to fill them up. 
A. Hobody instructed me, but I asked from Clerk of 
Works if I cculd fill then in. 
Q. He gave you permission? A. Yes. 
Q. Who was that? A. Mr. Goodwin. 
Q, The suggestion is made that you took the oppor-
tunity of putting in superior cement or mortar 
where these trial holes were dug after you hah 
opened up the trial holes? A. That is totally a 
lie, My lord. 
Q. In fact, would it bo a feasible building opera-
tion? A. As far as my knowledge and experience 
goes it is not feasible. It is impossible. 
Q. On the second occasion you dug a number of trial 
holes to check the accuracy of Mr. Goodwin's com-
plaint about the foundation depths? A. Yes. 
Q. How many trial holes did you dig on the second 
occasion? A. I don't remember the exact number 
of holes, My Lord, that were dug on the second 
occasion, but there were very many in number. I 
think that 3-4 holes were dug in every block. 
Q. That makes a total of how many? A. Roughly I 
would estimate the number of hhl.es at 70. It may 
be more or less. 
Q. I think you already said that , a result of 
that, Mr. Goodwin altered his plan? A. Yes, he 
changed, the plan. 
Q. In your favour? A. Yes, in our favour-. 
Q. I am sorry, I might have asked out of context, 
but if I might revert to the subject of chimneys, 
and put one question to you. Are there any lintel 
slabs constructed under any of th; chimneys? 
A. I. think some alterations were made in that also, 
I think we did extra work. 
Q. Have you charged for that? A. ITo, we did not 
charge. 
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Q. What was the extra work? A. I think in the 
specification only the lintel was mentioned, "but 
we laid lintel as well as another slab on it. 
Q. I am afraid, My lord, 1 shall have to deal with 
a series of rather disjointed matters. Do you 
recollect an occasion when you were asked by Mr. 
mould to sign a number of samples of mortar which 
had been taken from your building site? A. I 
have once visited the premises and I was asked to 
sign on the "paper envelopes containing mortar. 

Q. By whom, who asked you? A. I think Mr.Mould 
was there and he had called me to the premises 
there. I did not finish the previous answer. I 
refused to sign on these envelopes as I did not 
know from where or from what source they had fill-
ed these envelopes. 
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Q. When did this occur? Do you remember the month? 
Was it after you had completed the works or not? 
A. I feel perhaps it happened after the completion 
o f works. 

trade to take 
of the contractor 
the sample is 

Q. Is it usual in the building 
samples of work, in the absence 
or his representative? A. If the sample is to 
be taken it should be taken when the work is in 
progress, but if the work has been completed and 
there is no representative of th 
he cannot - nobodv can take samples. 

contractor, then 

Q. Were youpresent when the samples which were put 
in the envelopes were taken? A. Ho, I did not 
know from what place they were taken. 
Q. Do you accept as accurate an analysis made of 
the contents of the envelopes? A. Ho, not at 
all. 
Q. Are you prepared to have samples of the mortar 
taken in your presence now and analysed? A. Yes, 
My lord, if the samples are taken in my presence. 
I can give them samples from these works myself. 
Q. Were you in fact present on the occasion of a 
visit of members of a Commission of Inquiry into 
the work? 
cate. 

A. Yes, I did tD o ;here with my advo-

0.. Do you recollect on that occasion Mr. Mould ex-
tracting what he described as a particularly poor 
specimen of the mortar you had used? A. I do 
remembe r. 
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Q. Bid you insist on that being analysed? A. I 
insisted on its analysis. I asked that man to get-
it analysed. 
Q. I am calling the analyst later, My Lord. Was 
the result better than the s pacification or not? 
A. It was better than the consistency that was 
specified in the specification. 
Q. Bo you remember - I am referring now to Blocks 
30, 37 and 38 - was it in respect of these blocks 
that Mr.Mould has complained that you laid the 10 
screed during his absence over the concrete floor? 
A. Once, My Lord, Mr. Saunders and Mr. Roberts 
went along with Mr. Tanner on a visit to this place 
of works. I do not know what transpired between 
Mr. Mould and these three gentlemen but as a result 
of their talk, Mr. Saunders asked me to get a few 
pick-axes. There and then, with the help of these 
pick-axes he tested the floor by hitting at some 
places. After he had done this inspection he told 
me that he was satisfied. 20 

Q. Who is 'he'? A. Mr. Baunders and Mr. Roberts 
both told me that the floor was all right and I 
could c o nt in u e. 
Q. What did they actually test - what part of the 
floor did they test? A. They tested the concrete, 
My Lord, by hitting some portions out. 
Q. And what further work did they authorise you to 
carry on? A. Besides that, to dig holes. 
Q. Ho'. I am talking of the floors6 Bid you have 
to put a screed over the concrete? Bid they 30 
authorise you to put the screed O'er the concrete 
floor which they had tested with picle-axos? 
J\. • "Y"g S s 

Q. Were these floors in blocks 30, 37 and 33? 
A. Yes. 

Q. How many floors were tested with these pick-
axes? A. I don't remember but in very many 
rooms they had tested the concrobo floor with" pick-
axes . 

Q. Was Mr. Mould' there when this happened? A. Ho. 40 
Q._I think it is in the correspondence - Mr. Mould 
criticised you for having laid a screed on certain 
floors during his absence? A. Ho, we could not 
have put the screed down in his absence. But he 



was, I think, absent for a day or part of a day. 
He had gone to Kampala and come back the following 
day. 

Q. Did you start laying the screed before he re-
turned? A. Yes, because he had asked me to do 
that. 

Q. who had asked you? A. Those people who had Ata-Ul-Haq. 
gone there to test the floors. They had author-
ised me to put the screed on the floor. Examination 

- continued. 
Q. It is further alleged against you that you 
worked overtime or after hours and on Sundays, and 
that you took advantage of those periods when you 
were not being supervised to cheat. My question 
to you is this. Would it be possible if you want-
ed to be dishonest to complete any part of the 
construction of any clock in one day? A. No. 

Q. Dor example, how long would it take you to dig 
the trendies of the foundations of the smelliest 
block? A. It depends on the labour, My Lord, 
and the strength of labour. If you have good 
strength of labour you can dig a trench in 2-3 
days. 

Q. Were you short of labour? A. Yes. 

Q. How long would it take you to put the foundations 
in of the smallest block? A. Do you mean to say 
laying the concrete foundations? 
Q. Yes. A. I want to be clear whether you wish 
to ask rne only about laying of concrete or working 
the foundations up to plinth. 

Q. Putting in foundations up to plinth for a 10-
roomed block, how long would that take? A. It 
takes more than two weeks, My Lord, because some 
time has to be given for the drying of that con-
crete which is put underneath. 

Q. Would any concealmcnt of inferior work be poss-
ible by your working on Sundays or working late 
during week days? A. On week days we did not 
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work after 4 p.m. My Lord, On Sundays we worked 
only half a day. 

Q. And where was Mr. Stone on Sundays? A. He 
used to visit the place of work and you can ask 
him. 

Q. There are complains about the filling of the 
floors of these houses. How long did it take you 
to put in a filling in a block? A. Are you ask-
ing from me about the small sized block? 

Q. The smallest size. A. It takes 3-4 days. 10 

Q. After you had completed, the work and Mr.Goodwin 
had sent you a copy of the memorandum saying that 
they were ready to be taken over, were they in 
fact occupied by African tenants of the City Coun-
cil? A. At what time arc you referring? 

Q. I an referring to the last blocks, that is those 
that you completed in June, 1955? A. Yes, the 
tenants are in occupation of those rooms. 

Q. How long after Mr. Goodwin notified you that 
they were ready to be taken over were they occu- 20 
pied? A. I don't remember the date, but I 
think in reply to his notification we had written 
a letter to the Council 

Q. "Mas it a matter of weeks or what? A. I cannot" 
say about the time. 

Q. Did you, on 2nd August, 1955 write to the City 
Engineer asking for the final certificate for 
these remaining blocks, and is this a copy of 
your letter? A. Yes, this is the letter. 

JUDGE: No objection to this letter? A. No, My 30 
lord. 

MR. 0'DONOVAN: Did you receive a reply dated 4th 
August signed by Mr. Mould saying that" in order to 
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assess the quality of the work the Council's 
representative would inspect the site the next 
day? A. Yes. 

"UEG-Es Exhibit 38? 
H' ics, ny norei, 

in. 01DONOVAN; Was there an inspection following 
that letter on 5th August? A. It is presumed 
so My Lord. 
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JUDGE: head the letter (Exhibit 38 translated). 

1®. 0'DONOVAN: Do you recollect whether there was 
an inspection? A. I think Hy Lord, I did go, 
but I was not talked to by anybody. ' 

Q. Po you know whether it might have been at that 
inspection that the samples of mortar in the 
envelopes were produced to you to sign.? A. I 
don't remember perfectly well. It might be. It 
is possible. 

Q. Did you then write on 11th August, 1955 a let-
ter, I produce a copy by consent, My Lord, point-
ing out that all the works had been approved and 
insisting on a final certificate? A. Yes. 

Q. lid you receive & reply, dated 18th August, 
stating that blocks had not been accepted by the 
Council (Exhibit 40) and saying that the letter 
3rou had received from the Clerk of Works was des-
cribed as an "advice note". A.Yes, I have under-
stood this letter. 

Q. Had you also written on the subject of the date 
of acceptance of blocks 31? 32, 33, 34, complain-
ing that the dare of acceptance, stated by the 
City Council, was wrong? 
A. Yes. (Exhibit 41). 
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Q. Is this a copy of your letter on that subject, 
dated 11th July? I tender this by consent. 
A. Yes, that is correct. We had written a letter. 
Q. Is this the reply dated 18th August, 1955 
(Exhibit 4-2)? A. Yes, that is correct. 
0. Did you receive two letters dated 19th August 
(Exhibit 45 translated to Plaintiff). A. Yes. 
Q. And the second letter of 19th August, 1955 from 
the Acting City Engineer? (Exhibit 44 translated 
to Plaintiff) A. Yes. 10 
Q. Is this a copy of your reply dated 23rd August, 
1955? (Exhibit 45 translated to Plaintiff). 
A. Yes. 
Q. Is the reply to that letter this one dated 6th 
September from the City Engineer? (Exhibit 46 
translated to the plaintiff). Arising out ox that 
letter did you attend a meeting at the Town Kail 
with the African Housing Architect? A. Yes, 1 
think I have gone there. 
Q. Is that the meeting referred to in that letter? 20 
A. Yes. 
Q. Did you cover up any work to avoid inspection? 
A. Ho. 

Q. Did you reply by letter, of which this is a 
copy, dated 10th September? (Exhibit 47 translated 
to Plaintiff) A. Yes. 
Q. Did you receive a reply dated 14th October, 
1955, from the City Engineer? (Exhibit 48 trans-
lated to Plaintiff*). Referring to the paragraph 
that you or your son were present wren the samples 30 
were taken, will you tell His lordship whether" 
there is any truth in the statement in this letter? 
A.l think it was on the occasion when I went there 
and I had seen that the bags had already been 
filled, and I refused to sign them, 
Q. Is there any truth in the statement that you 
were present when the samples were taken? "A. Ho. 
Q. Is there any truth in the statement that your 
son was present? A. Ho, these were not taken in 
my son's presence. 40 
Q. You had a son working there? A. Yes. 
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Q. What is his name? Arshad-ul-Haq. 
Q. The trial holes. Before I deal with this let-
ter, I should clarify the point by asking you one 
question about the second lot of trial holes which 
you dug. That is to say, the 70 odd, to determine 
the depths of the foundations. How long did these 
70 holes remain open? A, Many days before the 
inspection these holes were dug and they remained 
open for many days after the inspection. 
Q. Who inspected them A. Mr. Goodwin. 
Q. Did anybody else inspect them? A. I suppose 
the architect may have seen them with Mr.Goodwin, 
but I do not know. 
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Q. You did not see anybody but Mr. Goodwin at the 
inspection? A, 'Ere architect used to come there 
and I assume that he must have been shown the open 
holes, but he did not inspect them in my presence, 
Q. Who filled in those 70 holes? A. Presumably 
I must have filled those holes. I suppose these 
remained open for a considerable time. After that 
I must have filled them. 
Q. What do you mean by a considerable time? 
A. I think the holes remained open for about 15-16 
days. 
Q. Mr, Mould inspected the first lot of trial 
holes which you dug? A. Yes. 
Q. In your presence? 
Tanner, both. 

A. Yes, Mr. Mould and Mr. 

Q. Bid they examine the mortar which was exposed of 
the first 20? A. Yes, they had tested it with 
the hitting of a knife and they had tried to test-
it with a crowbar. 
Q. You are referring to the 20 trial holes I take 
it? A. Yes. 
Q. I think that you already said that you filled 
in the twenty yourself? A. I had filled these 
20 holes. 
Q. Were the 70 holes which you dug to test the 
depth of the foundations enlarged by anybody after 
you had dug them? A. I do not know about this. 
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Qo Did you see any enlargements being made? 
A. No, I aid not see myself these holes enlarged. 
I filled there in and they were the same shape as 
when they were dug. 
Q. When you filled them, they were the same shape 
as when you dug them? A. Yes. 
Q. Referring to the first lot of holes, when Mr. 
Mould and Mr, Tanner tested the mortar with an iron 
rod and a knife, did they express any approval or 
disapproval of the mortar? A. At the previous 10 
occasion of 20 holes when the two gentlemen tested 
with this crowbar and this laiife the mortar, they 
did not express their opinion to me but they were 
talking to each other and I could make out some-
thing . If two persons ore talking to each other I 
can make something of it and I made out that they 
were satisfied. 
Q. Do you know a little English? A. I do not 
know English, but I can understand a little bit. 
Resumed 2.15 p.m. 20 
ATA-UL-HAQ: on Conner oath, states: 
Examination-in-Ohief by Mr. 0'DONOVAN: (continued) 
Q. Would you look at the last exhibit put in, No.48 
I refer to page 2, to the statement there, to this 
effect "on enlarging ho3.es .... of this quality 
found"? A. It is not true. 
Q. Before you received that letter, had anybody 
ever made that particular accusation against you? 
A. No such accusation was passed against me before. 
Q. We cane to the final paragraph of that letter, 30 
which asks whether you are willing or not to under-
take the work necessary to put the contract in 
order. I have two questions to put to you. Eirst, 
were you prepared during the maintenance period 
which was referred to, to do such work of mainten-
ance as you could properly be required to do under 
the contract? A. We were ready at all times. 
Q. Were you prepared to pull down work and rebuild 
it, which had already been approved? A. No. 
Q. I have your answer to the last letter, to which 40 
I refer you, which is dated 15th October) and this 
is a copy (handed to Witness - quotes). 
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(Letter of 15th October put in as Ex. 49? 
by consent) 

Q. Is this the reply dated 21st October, giving 
you following results of analysis by the Public 
Works Department (Quotes)? A. Yes. 

(Letter of 21st October put In as Ex, 50 
by consent), 

lift. 0 ' DOIT OVAL s 
Your Lordship will notice there are about 12 

10 samples referred to there. 
Q. Did you write and ask for an elaborate report 
on all the samples in the letter dated 22nd October, 
1955. A. Yes. 

(Letter of 22nd October put in as Ex. 51 
by consent). 

Q. Is this the reply received dated 29th October, 
in which the Oity Engineer fails to see the reason 
for your letter? A. Yes. 

(Letter of 29th October put in as Ex. 52, 
20 by consent). 

Q. Did you then place the matter in the hands of 
vour advocate at that time, Messrs. Sirley & Kean? 
A. Yes. 
Q. Your Advocate wrote on the 14th November? 
A. Yes. 
Q. Asking for an appointment to discuss the matters 
with Mr. McConnel, consulting engineer? A. Yes. 
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I-Ut. 0 ' DONOVAN s 
My Lord, I tender by consent copy of that 

30 letter dated 14th November, 
(Put in as Exhibit 53) 
The reply, My Lord, is dated 18th November, 

from the City Engineer, to the effect that if you 
break down negotiations it is his intention to com-
plete the contract. 

(Put in as Exhibit 54 by consent). 



90 . 

In the Supreme 
Court of Kenya 

Plaintiff»s 
Evidence 

Ho. 8 
Ata-Ul-Haq. 
Examinati on 
- continued. 

Q. There is a further letter from Sirley ft Kean, 
dated 28th November, which I will put in, to the 
effect that the plaintiff does not agree to the 
repudiation of this contract and states he will 
deal with any repairs at the end of the mainten-
ance period? A. Yes. 

(Put in as Exhibit 55, by consent) 
Q. Ther e i 
in a copy, 
November, 

s a further letter, of 
from Messrs. Sirley ft 

which is to the effect 
A. Yo: 

which I have put 
Keen, dated 29th 
"our client now 10 

original contract"? 
(Put in as Exhibit 56, by consent) 

letter from the City Council dated 5th 
reiteratirg the Council, has no intention 
over the remaining ablution blocks as 

.ey stand or issuing penultimate certificate? 
Yes. 

Q. And a 
December, 
of taking 

(Put in as Exhibit 57, by consent) 
lastly Q. And, 

which I 
addressed 
"We are instructed 

put 
.j , letter from Sirley ft Kean, 
in a copy, dated 10th December 

t o the C ity Engine er, s ayin g, 
•.. damage causcd". 

of 
, 1955, 

inter ali 
A. Yes 

a. 
20 

Q. Do you remember at what time the Court of In-
quiry - Commission of Inquiry into the affairs of 
the Municipal Council sat in Nairobi? Was it 
from December, 1955, onwards? A. Yes, 1 think 
so. It was from December 1955 onwards. 
Q. Now, was a cqttain amount of mar 
of the walls - re-done by the Oitv 
end of 1955? A 
African employees 
on the walls with crowbars. 

sonry - mortar 
Council at the 

When I visited" I found that 
were scraping or doing something 

30 

JUDGE: Q. When was this? A. 
the Commission of Inquiry went 
premises. 

At the time when 
hvore to visit the 

Q. Did you see a certain number of the walls had 
been refaced or work had been done 011 them by the 
City Council at the time of this Inquiry? A. I 
can even show to-day that the City Council had 
done 3 or 4 gable ends. 40 
MR. 0'DONOVAN: 
point. My lord, I would qualify this 
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Q. Did the City Council put on any mortar - any 
fresh mortar? Did they repoint your stone work 
on gable ends? A. Ye • o • 

Q. Was it necessary for them to do that? A. In 
ny opinion no. 
Q. Has it improved the building? A. In my opin-
ion, no. 
Q. Was that work duly displayed to the members of 
the Commission of Inquiry? A. The City Council 
Authorities showed that to the members of the 
Commission. 

Q. The work they had done? A. Ho, on the date 
they visited only the African boys we re doing 
something with the crowbars. 
Q. Were the members of the Inquiry shown the work 
that had been done? A. Yes. The Authorities of 
the City Council were shown the work which they 
had done, to the members of the Commission. 

Q. And after Commission of Inquiry departed, had 
any further repair whatsoever been done? A. So 
far as my knowledge goes, no. 
Q. Did you make any representation whatever to the 
Architect or to the Clerk of Works about the qual-
ity of the work you had done? A. Ho. 
Q. When the work was passed by the Clerk of Works 
and the Architect and other officials, upon what 
did they rely? Did they rely on what you told 
thorn or on what they saw? A. They used to come 
there and inspect the work. 
(On application of Mr. 0'Donovan and with the con-
sent of Mr. Scherrabrucker, cross-examination of 
Plaintiff is deferred to enable evidence of Mr. 
McConnel to be interposed). 
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EVIDENCE OF SAIIUEL HcCONNEI. 
P.P. 2 - SAMUEL HcCOMEL: Sworn; 
Examination-in-Ghief; MR. 0'DONOVAN; 
Q. You are an Engineer and Consultant, Mr.McConnel? 
A. That is so. 
Q. What are your qualifications? A. BSC(Engr.) 
London, 1st Class (Hons) - Assoc. Member of the 
Inst. Civil Engineers since 1916 - full Member of 
the Inst, of Civil Engine ei since 1935. 

Q. And how many years have you practised as a 
A. 12 years. Consulting Engineer. 

Q. And particularly of Engineering Works in East 
Africa? A. I have had 32 years experience of 
Engineering Works here. 
JUDGE: Q. In Kenya? A. Yes. 
Q. Now, were you, about November 1955, consulted 
on behalf of the Plaintiff, Ata III Haq? A. I 
was. 
Q. That is with regard to the work at Ofafa Estate? 
A. That is so. 
Q. Did you arrange with the City Engineer for a 
representative of the City Council to examine the 
buildings in your company? A. I did. 
Q. During the course of your examination of the 
buildings towards the eid. of 195 5, during the 
course of your examination of the buildings, did 
you notice certain work being done on blocks 30, 
37 and 38? A. I did. 

Q. What did you observe? A. They had. dug trench-
es round the walls, below floor level and were 
attempting to rake up the joints and repoint them 
arid doing the seme thing above floor level. Some 
of the floors had been opened UP and were being 
replaced. 
Q. And how was the mortar being removed from the 
joints? A. In some cases it was being removed 
by a crow-bar. 
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Q. Is that a desirable method of removing mortar? 
A. Extremely undesirable. 
Q. Did you observe the effect of this method of 
operation? A. Y I did. 
Q. What was it? A. It was damaging the stone 
mas onry. 
Q. Did you write a letter on the subject to the 
City Engineer? A. I did. 
Q. Is that it (Handed to witness? A. Yes. 

(Put in by consent as Exhibit 59). 
Q. Would you read it to Lly Lord? A. Yes. (Quotes 

• > j } 

Q. I have not seen a reply. Has there been a 
reply? A. I do not recollect one. 
1/IR. 0'POPOVAll: I.Iy Lord, lly learned Friend was good 
enough to give me a copy. 
Q. Do you remember receiving that reply? A. Yes, 
I do recollect receiving that reply. 
Q. It is dated 13th December? A. Yes. The 13th 
December. 

(Put in by consent as Exhibit 60) 
Q. Quotes) "1, That the Council's labour is using 
crow-bars .... at one end". A. These are small 
crow-bars. 
Q. Dealing with the other point, what have you to 
say that stone being damaged was gross exaggera-
tion? A. It certainly was being damaged and was 
seen by others, 
Q, And there was no evidence found by the person 
who wrote that letter of damaged timber. Was tim-
ber damaged? A. I saw places where timber had 
been nicked in by steel tools. 
Q. Which timbers in particular? 
doors. 

A. Alongside 

Q. How have you, in fact subsequently returned to 
the works to examine them? A. On many occasions. 
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Q. What amount of time have you spent in examining 
works of the Plaintiff? A. I should say at 
least 20 hours. 
Q. Have you examined them in sufficient detail to 
establish to your satisfaction what the quality of 
the work was? A. Yes, I think I have. 
Q. And the justification of the complaints raised? 

Samuel McConnel. A. Yes. 
Examination Q. Have you studied the work in comparison with 
- continued. the contract, plans, drawings and specifications? 

A. Yes I made a very careful examination of all 
th e s e do cum en t s . 
Q. Hirst of all could you say what class of work 
is envisaged by the contract itself? A. It is 
extremely low. It is one in win.els price is 
apparently the only consideration. 
Q. What, at that time, was the normal cost of 
erecting African quarters in the average house-
holders premises in Nairobi? A. 1 should say 
about 25/- to 30/-. 
Q. Would the specifications for the average African 
quarters of Hairobi residents be superior, or in-
ferior, or the same? A. Very much superior to 
the contract trice. 
Q. How, I will put a general question, Mr.McConnel. 
Was Ata Ui I-Iaq's work of the quality required by 
the specifications, worse or better? A. It was 
of the quality required by the specifications. 
Q. Is it normal for a work of this magnitude to 
have Bills of Quantity? A. Yes, very much so. 
Q. Were there any such Bills of Quantity prepared 
in this case? A. Ho. 
Q. Have you any previous experience of works of 
this magnitude ever being cent emulated without 
Bills of Quantity? A. i never have. 
Q. Has the absence of such Bills of Quantity any-
thing to do with cutting of cost? A. Yes, be-
cause they would have cost 2$ or of the price 
of the work. 

Q. What of the specifications and drawings them-
selves. Were they adequate do you think? A. I 
think they were extremely poor." 
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10 

10 

30 

Q. Would you elaborate the last answer? A. I 
should describe them as very amateurish. They 
showed an absence of detailed knowledge of build-
ing construction, such as you would expect from a 
qualified engineer. 
Q. You have examined available documents? A. I 
lave. 
Q. And have you anything to say about the extent of 
the complaint made about the quality of the work up 
to the time when it was finished? A. I consider 
it grossly exaggerated. 
Q, Which complaints are you referring to as grossly 
exaggerated? A. Those mode by the Architect who 
was in charge of the work, Mr, Mould and by the 
City Engineer. 

JUDGE; Q. Would you name the last person. 
A. Mr. Salmon. 
Q. Have you, in your experience as a building 
engineer ever come across a lower standard of work 
required by specifications? A. No, I think it 
is the lowest standard of masonry construction 
that I have ever come across in the whole of my 
life. 

Q. You were associated with the Public Works De-
partment for a period? A. I was Divisional 
Engineer in every department except Mombasa. 

Q. In Kenya ? A. Yes. In charge of each division. 
Q. What is the normal practice in Kenya with re-
gard to the minimum thickness of floors? A. 4". 
Q. Is that the minimum? A. We have never used 
anything less than that. 
Q. What are these specifications? A. They were 
sr>ecified here at 3" but in one case they tapered 
down to ly". 
Q. According to the contract? 
the contract documents. 

A. According to 

Q. Are the thickness provided by this contract 
adequate? A. Hot by anyone except, apparently, 
the Nairobi Municioaiity. 
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Q. Were specifications with regard to the roofs of 
the ablution blocks adequate? A. It was dis-
covered by the Municipality that there were certain 
defects in the roofs, 
Q, Was it necessary to alter them. A. They were 
altered 1 believe. 
Q. The type of floor required. Can you describe 
"briefly what that was? A. They were supposed to 
excavate down to filling, put in dry filling and 
then put concrete floors on top of that. 10 
Q. On top of the filling? A. Yes, the filling 
consolidated it. 
Q. Is that a good standard of floor? A. It is 
if the filling is properly consolidated and the 
concrete is of adequate thickness, 
Q. With regard to the thickness specified in this 
contract, could cracks be avoided? A. It would 
be a bit difficult. 
Q. Did you visit the site at any time when you saw 
excavations outside the external wall? A. Yes 20 
I did. 
Q. Was that in march of last year? A. Yes. 
Q. How far down were these excavations carried? 
A. They were carried down through the black cotton 
soil to rock. 
Q. Did you examine all these excavations? A. I 
examined all the excavations that were open. 
Q. Did they disclose to you what sort of material 
the bottom of the foundations rested on? A. Yes. 
It was hard rock or reasonably hard rock. Suffi- 30 
ciently hard for such a type of foundation. 
Q. Have you observed any justification for the 
allegation that the foundations rest on black 
cotton soil? A. I have not. 
Q. Do you believe it to be true? A. I do not 
believe that it rests on black cotton soil. May 1 
be allowed to give my reason for that? 
Q. Please do. A. The buildings had been up for 
about 2 years and had they been founded on black 
cotton soil they would undoubtedly have been very 40 
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"badly cracked, I have examined the "buildings 
recently and have been unable to find any signs of 
cracks due to settlement. 

Q. I should like to amplify that point a little. 
If one builds on black cotton soil is it absolutely 
certain that the result would be cracking? A. It 
would not only be merely cracking, but you find 
with buildings built on black cotton soil that you 
can put your hands through the cracks; the doors 

10 do not fit and the building has gone completely out 
of shape. 

Q. If after this period of time there is no evi-
dence of this, does that eliminate any possibility 
that it is built on black cotton soil? A. Yes, 
I certainly think so. 
Q. Where, as in the present contract, provision is 
made for extra payment, if the foundations are 
deeper than a certain number of courses, in your 
experience do you have to persuade the contractor 

20 to dig deeper or restrain from digging too far? 
A. I should think he would be happy to excavate 
for the extra courses. 
Q. I think you have examined the report on which 
the City Council's case is based? A. I have. 
Q. Hade by Hr. Wevill? A. Yes. 
Q. You have studied that in detail? A. I have. 

(Report dated 21st Aug. 1956 - put in by 
consent as Exhibit 61). 

Q. Have you a copy of this Exhibit? A. I have. 
30 Q. In general, have you anything to say about the 

allegation that some Shs.600,000/- of repair work 
is required? A. I consider that a case of rather 
gross exaggeration. Incidentally I would like to 
say that Mr. Wevill has assumed a higher standard 
of cons traction than was specified in the Municipal-
ity documents. 
JUDGE: Q. Contract documents? A. Yes. 

(mt \ . L. O liess refreshes memory from file - no 
objection). 

40 Q. Would you look at Mr. Wevill's first complaint, 
which is that the foundations are not being proper-
ly excavated "trenches not being ... weak places". 
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What have you to say about that? A. After 2 
years the walls have not settled. Mr. Wevill also 
referred to some rot, that a mixture of black 
cotton soil have not been removed. It is rather 
difficult to understand what that is. When you 
level up a piece of rock you do not remove every 
vestige of black cotton to two or three square 
inches or anything of that sort. It is quite un-
necessary, but provided the wall is reasonably 
based on rock, there will be no settlement and no 
movement. 
Q. Is this under-pinning at all necessary in your 
view? A. It has been proved by what has happened 
in the two years the building has been up that it 
was quite unnecessary. 
Q. Has there been any under-pinning? A. I gather 
so. No serious under-panning was done. They merely 
excavated down to the foundations and repointed 
some of the work. 
Q. Was that necessary? A. I do not think so. 
Q. As a matter of building practice, where you 
have a Clerk of Works, Architect or other officials 
what would be the proper time to make any critician 
about the depth to which foundations were done? 
A. The time foundations were excavated. 
Q. You said Mr. McConnel that they had done a cer-
tain amount of not very serious under-pinning -
repointing, I am sorry - in how many blocks? 
A. It is difficult to say it was done in little 
bits all over the place, there was no system of 
any description only fractions of the whole of the 
buildings. 

Q. Fractions? A. Yes fractions. 
Q. On the subject of what the City Council did in 
the way of repairs, did you observe they had 
touched up masonry at the gable ends? A. They 
did. 

Q. Is that at the time of the Commission of In-
quiry? A. About that time. 
Q. Did it result in any improvement? A. Not the 
slightest. 

Q. What would you say about the relative quality 
of the work done by the Plaintiff and that done by 
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the City Coimcil? A. I should say there is very 
little difference, possibly some of the Municipal 
work was even worse. 

Q. Even wor se? A. Yes, even worse. 
Q. With regard to the concrete foundations, Mr. 
Wevill finds concrete is varying in quality, much 
of it being soft and easily broken. Secondly 
"where test ...» in fractures" (quotes from 2nd 
para, of report). 

Q. What comment have you to make on that? 
A. 'The loading of one storey buildings of that 
description is so negligible that almost any 
foundation will carry it, except black cotton soil, 
which swells and moves with gentle moisture con-
tent . 
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Q. Have you made a careful examination of the con-
crete foundations? A. I have. 
Q. Are they, in your view, adequate? A. They 
are perfectly adequate, because it was proved by 
the fact that there was no indication of settle-
ment, but if you open up any building anywhere you 
will find various irregularities in the quality of 
•the c one ret e and in the thickness of the concrete. 
It is not absolutely uniform. 

Q. Again at what time would you expect any com-
plaints with regard to the concrete foundations to 
be made? A. At the time construction was carried 
out under the careful supervision of the Municipal 
staff. 
Q. Do you agree with the allegation of Mr. Wevill 
that the unequal loading will result in fractures? 
A. I think the "proof of the pudding is in the 
eating". Any building that is founded on black 
cotton soil would show signs of distress after two 
years. 
Q. Is it necessary, in your opinion, to cut out 
any part of the foundation? A. Quite unnecessary. 
Q. Now foundation walling specifications "The stone 
to be first quality local stone with all corners 
square and regular". (quotes from 3rd para, of 
report) 
Q. What have you to say about the quality of the 
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stone used? A. I would say specification was a 
complete contradiction in terms, because all 
quarry dressed stone in Nai: 
of any decent standards hai 
the s it e. 

'obi of any buildings 
to be redressed on 

Q. If it is to be re-dressed on the site what 
would the specification provide? A. The speci-
fication would call for re-dressing and would not 
describe it as quarry dressed. 
Q. What would you call it then? A. I would say 
chisel dressed to specified dimensions. 
Q. Did the stones used in fact comply with the 
description of quarry dressed stone? A. Yes, I 
should say yes - I should describe them as quarry 
dressed stone. 
Q. Would any better quality of quarry dressed 
stone be available in Nairobi? A. No 5 there is 
only one quality and it is fairly rough. 
Q. If the quarry dressed stone had to be re-dressed 
by masons on the site, what effect would that have 
on the price of the structure? A. It would in-
crease it very substantially, 
Q. Could you give figures? A. I should say it 
would increase the cost of the stone by possibly 
50/ at least, 
Q. And again at what stage of the works would you 
expect any inferior quarry dressed stone to be re-
jected? A. As soon as the arrival on the site. 
Q. What Mr, Wevill stated was "walling exposed ... 
resulting in excessively wide joints and thick 
beds", 

(Quotes - 3rd para, (a) of report) 
Q. Can you do better than that with quarry dressed 
stone? A. It is very irregular. 
Q. The quality of the stone itself - have you any 
observation to make? A. No, I am sure it will 
last as long as the house. 
Q. How does it compare with the stone - the quality 
of the stone - used 011 the extensions of the "Town 
Hall? A. It is not very different, but it would 
be re-dressed on the site. Apart from the dressing 
I should say just about the same quality. It ap-
pears to be Nairobi blue stone. 
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Q. It is called Hairobi blue stone? A. Yes. 

Q. Did you test the mortar used in the wall? 
A. Yes, I carried out a number of tests with the 
P.W.D. Department. For iy hours we carried out 
oests* 

Q. When you say the P.W.D. - did they actually 
test camples for you? A. Yes, both for the 
Municipality and for the contractor. 

Q. Have you the results of these tests? A.Yes, 
10 I think I have. There is one case when the Com-

mission of Inquiry visited the job and one of the 
Municipal Architects knocked away a piece of mor-
tar and said "look what rubbish this is" and the 
contractor promptly said "we will have it tested". 
Q. Have you got the result of that test? A. I 
hove got a reference here to the Municipal Com-
missioner 

Q. You don't know that of your own knowledge? 
A. I saw the results of the tests from the P.W.D. 

20 Q. You asked the P.W.D. to carry out other tests 
for you, did you? A. Yes, I did. 
Q, Were the results satisfactory? A. They re-
ported the samples of the floor screed which I 
took in the presence of Mr. Goodwin, Clerk of 
Works, and sent-to the P.W.D. for testing which 
specified - 1: 3.5 first sample: second sample 1 
to 2.7: third sample 1 to 2.8: fourth sample 1 to 
.085 - the specification was I to 3 and these samp-
les were taken from a floor that the Municipality 

30 were demolishing because they said it was unsatis-
factory, 1 decided to take the samples because I 
was so amazed at their contention. 

Q. Did you, yourself, test the mortar in the walls? 
A. Ho all the tests were made by the P.W.D. 
Q. But you did examine it at the site? A. Yes. 
Q. Can you test it with a pen-knife? A. Yes this 
is the normal way a practical man would test any 
mortar. It gives a good indication of strength of 
the mortar. 

40 Q. Do you remember whether it was a satisfactory 
result or not? A. I think, on the average the 
results approximated to the specification. 
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MR. SCKERMBRXTCKER: I think, if we are dealing 
with expert evidence surely this witness will 
identify what samples he took and the person who 
examined them will say what they produced, hut it 
is very unsatisfactory to say .. 
JUDGE: I get the impression that this witness did 
not take samples from the mortar in the walls. 
MR. McCOHHEL: Yes we did. 
JUDGE: You did, yourself? A. I took it, to-
gether with the contractor. 10 
JUDGE: But you, yourself took samples from the 
mortar in the walls? A. Yes. I have always felt 
samples from any of these things should 'be taken 
"by both parties to the dispute. 
JUDGE: The point is, did you take some samples? 
A. Yes. 
JUDGE: Which were analysed by the P.W.D. 
Q. Perhaps you would examine your papers on that 
point. Is that a satisfactory test? A. Yes I 
tested the hardness and strength. 20 
Q. Do you agree with Mr. Wevill that mortar is 
mostly soft? A. Ho, I do not. 
Q. How would you describe the mortar? A. I 
should say it was the sort of mortar one would 
expect from the specification. The specification 
only required 1 to 6 mortar for the walling which 
is very poor mortar. I mean, the general practice 
is 1 to.3, or 1 to 4. 
Q. Would you look at the specification for the 
walling. Did you test the mortar in the foundation 30 
walling? A. Yes both foundation and the walling 
above, 
Q. You did? A. Yes. 
JUDGE: Which are you referring to at the moment? 
Q. Which are you referring to? A. The 1 to 4 is 
below the floor level and the 1 to 6 above the 
floor level. 

Q. You stated mortar 1 to 6 is a poor mixture? 
A. Yes it is below the standard which the Govern-
ment use for similar work. 
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Q. In your view the mortar 
above the foundation level 
ard? A. Yes. 

used in the walling 
comes up to that stand-

Q. Is that a sufficiently hard mortar for the pur-
pose for which these buildings are required? 
A. Yes, quite hard enough. Some time ago a con-
o n f i o*y 

V.TP. ' 

3ble number of buildings were built with mud-
r, but this is very union superior, 

Q. You tested the foundation walling which 1 to 
4 and it revealed what result? A. I should say 
it was reasonable. The reason thev use it below 
the ground, course, is because it is often wet. 
Q. Do you agree with Mr. Wevill!s conclusion that 
the mortar in the foundation walling unreliable 
because of its variation in quality? A. Ho, I 
cannot say that, because the buildings are occupied 
and they are undoubtedly in a reasonable condition 
and it is the best proof that what I say is correct. 
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Q. Do you agree with Mr. Wevill that it is necess-
ary to repoint - expose the whole of the walling 
below ground, break out jointing and flush with 
cement and mortar? A. Ho, I do not agree and it 
has not been done. 
Q. Why do you not agree? A. Because the build-
ings are in use and there are no signs of defects, 
settlement or movement of the walls and therefore 
I must assume from that, that the mortar is satis-
factory - that it is performing the function for 
which it is employed. 

Q. 'would any defects reveal themselves in the first 
two years? A. Yes, certainly - very much. 
Q. Would cutting out the mortar in the joints 
achieve any beneficial result? A. I think it 
would do more harm than good. 
2nd May, 1957 
10.30 a.m. 
Witness continues evidence on same oath. 
Examination-nil -Chief by MR. 0»DONOVAN (Contd.) 
Q. May it please your Lordship, Yesterday, Mr. 
McConnel you stated that you had taken samples of 
the mortar from the walls of this contract work. 
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Have you, during the adjoiirnment, gone through 
your papers to verify that point? A. Yes, I 
have and I find that it was not I personally, who 
took the samples. I must apologise for that. This 
case started some 18 months ago and it is rather 
hard to think of everything,. 
Q. That was an error, was it? A. It was an 
error. 
Q. But you did personally take samples of the con-
crete surfacing? A. Yes, I did, that is correct. 
Q. Bid you send the rep>ort about which you gave 
evidence yesterday to the City Engineer? A. Yes. 
Q. I think you said yesterday in connexion with 
the floors that the specification provided for a 
mixture of cement 1:3 for the screed? A. Yes, I 
did, but I was in error because I had failed to 
appreciate that it was 1:4. This is a much weaker 
mixture specified by the inunicipality because 1:3 
is the normal practice. 
Q. Actually 1:4? A. Actually 1:4, but I was 
confused because in the P.W.D. and tne railways 
nothing weaker than 1:3 is specified. 
Q.. I think this report shows thai in fact the 
screed was slightly better cn an average than 1:3? 
A. Yes that is so. 
Q. Y/ill you look at the next part of Mr. Wevill's 
report which deals with the floors and the filling 
under, on page 4? A. Yes. 
Q. Mr. Wevill's findings were as :.' allows : "Test 
holes were .... as specified", what comment have 
you to make on that part of his report? A, There 
is no evidence of'any settling of floors due to 
black cotton, and I notice that he makes a refer-
ence to weak rock. The filling was put in under 
supervision. 

Q. You presumed it was put in undr-r supervision? 
A. Yes, by the Council's representatives. 
Q. But apart from that it is according to the 
specification or not? A. I should like to see 
the specification first. 
Q. Bid you yourself see the filling? A, Yes. 



Q. That is where some of the holes were dug inside? 
A. I did not see any place where the black cotton 
had not been removed. 
Q. Can you answer the question I put as to whether 
the filling which you saw complied with the speci-
fication? A. Yes, I would say that some of the 
stones were a little bit on the"large side but I 
should say it was reasonably close to the specifi-
cation. I would like to comment if I may. This 
specification, in my opinion, is unsound because it 
makes no reference to filling the spaces in between 
the individual stones with fine material. 
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Q. YJith egard to your answer that some of the 
stones were on the large side, is there anything 
in the specification which, in fact, limits the 
size, apart from the depth of the stone not to ex-
ceed 6"? A. ho, there is nothing. 
Q. fid you observe tony black cotton soil under the 
floors? A. None, there might have been some 
signs of perhaps or of black cotton soil on 
the top of the rock, but that 
no 'oractical man would bother 

Is immaterial, and 
about that. 

Q. If the floors had rested on a foundation of 
black cotton soil, would you expect to observe the 
result of that? A. I would have expected to ob-
serve. I would have expected them to settle and 
rather remind one of the waves on the sea. 
Q . Ha as there, in fact, been any subsistence on the 
ifoors? A. TW T i s aw none. 
Q. What conclusion can you draw from that as to 
the adequacy of the foundation of the floors? 
A. I consider them to be perfectly adequate. 
Q. I think you were going to say same thing about 
the reference to soft rock strata made by Mr. 
Ucvi.ll? A. There is no objection at all to put-
ting a building of this description on soft rock. 
As a matter of fact, it is capable of taking about 
4 torts per square foot . These buildings are equal 
to about ton per so. foot. 
Q. Mould you expect the City Council to make tests 
of the soil on the locality of these works before 
drawing up the specification? A. Yes, I would 
exi)set them to nut down trial hol es. 
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Q. Did you see 
had been done? 
sta 
made. 

ted 
It 

ny evidence that that, in fact, 
A. That happened before the job 

I never saw it but I assumed they were 
is normal practice. 

Mr. Wevill observe£ further that water had per-
colated through the walling and was standing to 
quite a considerable, dopth to the filling. Is that 
an adverse comment in a case where masonry laid to 
4:1 is not water tight? A. I would never have 
dreamt of using 4:1 mortar on this structure. I do 
not think anything weaker than 2:1 cement mortar 
is any use in any structures that have to be im-
pervious to water. 
Q. I think it 
this estate i 
few feet? 
Nairobi is bl 

soil on 
f a 

is not in dispute that tl 
black cot torn soil to a depth o 
. That is so, all that part of 
ck cotton soil. 

Have you any ;o make on Mr. Wevill's 
comment that little or no attempt had been made to 
ram the filling? A. Yes, it is very difficult to 
ram hard stone. In fact, I don't think you could 
ram that hard filling. It is not soft enough. But 
the filling should have been filled up with finer 
material of which there is no mention in the speci-
fication. 
Q. Mr. Wevill goes on to say that the filling, 
particularly as it contains standing water, is 
bound to move, particularly on account of the 
variation in water content and seasonal changes. 
A. I don't agree. 
Q. If he were right, would you have expected this 
movement to have occurred during the last two 
years. A. It certainly would. 
Q. Then he goes on to say that the concrete floors 
were cut between 2" x 3" in thickness and varied in 
quality, and were easy to break? A. Some of the 
concrete floors were very hard to break, especially 
the one from which 1 took the samples, 
Q. The sample you took was of the screed, that is 
the surfacing on the top of the concrete slab. Was 
the concrete slab itself hard? A. Yes, it was 
hard. 

Q. You say the floors should have been at least 4" 
thick? A. That was the standard prac bice of 
l-.W.D, and anyone else who does good work. 
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Q. Gould you expect satisfactory results 
specification which provided for 3" to 1-|-
A. 0 ertairly not. 

Q. Ilr. '.Tevill says each floor in every bl 
inspected and all had cracks or showed si 
cracks? A. I think the cracks to which 
fers are the shrinkage cracks in the sere 
cracks right through the slab. 

Q. Hot? A. Ho, I examined them. I saw 
10 cracks in the screed, but they were surfa 

due to the trowelling. The floors can be 
there now. 
Q. In short, in your view, are the floors 
they not as good as one would expect with 
to the contract? A. Yes, perfectly. 
Q. Kr. Wevill concludes: "Another matter 
floors relaid" Do you agree? A. I don 
and I suggest that the Court sees the floors and 
that His Lordship examines the floors himself. 

20 Q. He also said in his report that the cause of 
the cracking is a possible wealaiess in the filling 
- that the weakness lies in the fill in. g? A. I 
don't think so. The filling was a very hard solid 
ma t er i al. Y ery liar d r o ck. 
Q. The next category dealt with by Mr. Wevill is 
the superstructure walling, page 5. I think you 
have already dealt with the question of the quality 
of the quarried dressed stone? A. I have. 
Q. I have one further question to put to you on 

30 that. Y/as there any difficulty in getting the 
stone during the emergency? A. There was the 
very greatest difficulty in getting both stone, 
labour, and every other kind of material. 

Q. What happened to most of the masons who quarried 
the stone, during the emergency? A. They were 
Kikuyus and I think they were put in the bag. 
Q. Mr. Y/evill complains that the "9n" standard 
course is of unequal thickness ... true alignment". 
Have you anything'to say about that? A. Hothing 

40 else could be done with, quarried dressed stone ... 
It has every possible irregularity. As I said be-
fore, it has to be dressed on the site in Hairobi 
to make a decent job. 
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Q. How was it done? A. They levelled up the 
stones as well as they could. They were very 
irregular stones and they made as good a job as 
they could. 
Q. How does the alignment compare with that achiev-
ed by the City Council? Hid they endeavour to 
improve 011 this result? A. They wore certainly 
quite as good, if not in some cases considerably 
better. The City Council have covered their work 
with water so that you-cannot see the results. 
Q. What work is this? A. On the same site. 

10 

Q. Mr. Wevill says "Stones of inferior ... have 
been used"? k. I don't think so. The stone I. 
saw was net likely to disintegrate during the 
estimated life of the buildings, which is 4-0 years. 
Q. And then he says that most of the mortar is 
sand and could be broken quite easily? A. I 
don't agree with that, 
Q. Can that be demonstrated to His lordship at the 
site? A. Yes. 20 

Q. If one takes a crowbar or an instrument special-
ly fashioned by the P.W.I). A. If you are going 
to use a crowbar I don't think anything will resist 
it. 
Q. Hid you test for the hoop-iron bond? A. I did 
examine the structure in a number of places and I 
have actually got here seme of the hoQp iron I 
took at the works and some of the Ruberoid. 
Q. We are dealing with the hoop iron. Was there 
any indication from your examination that the 
contractor had failed to use it where he should 
have? A. Ho, I saw a great nany places where he 
had used it. 

30 

Q. Hid you see any places whore he should but had 
not used it? A. i could not see that without 
examining the structure. It -was Inside the walls. 
JUDGE: Did you actually see any places where it 
ought to have been used and had not been? A. Ho, 
I did not, but My lord I could not see inside the 
walls, 

To examine MR. 0'DONOVAN 
chop away the mortar? 

you would have had to 
A. Yew 

40 



log. 
Q. Yfiiat width of hoop iron did you find? A. f". 
I have taken them since the case began. I took 
two samples, as a matter of fact. 

Q. Could you put the piece of hoop iron in one 
envelope by itself? Is that hoop iron. 
A. Yes, and I am prepared to take anyone to the 
place or two places where I found it. 
JUDGEs Is that going in as an exhibit? A. Yes, 
I.Iy Lord. 

LIR.0'DONOVAN: ...Did you find any hoop iron? 
A. I saw only •£». 
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JIIDG] You saw no {."? A. No Tin My Lord. 
IS. 0'DONOVAN: Did you examine the damn course? 
A. I did. 

Q, Did that comply with the specification? 
A. It was 3-ply. Here is a sample. 
Q. My Lord, I tender the damp coursc as an exhibit. 
JUDGE: That is_3-ply? A. Yes, 3-ply, My Lord. 
(Exhibit 63). I may say that I can take anyone to 
the same place and cut another piece exactly the 
same if required. 

MR. 0'DONOVAN: If hoop iron had been used for 
bonding different from that specified, would you 
expect the Clerk of Works to notice at the time 
and approve or reject it? A. I should certainly 
cxpect him to know about it and either express his 
approval or disapproval. 
Q. Mould that also apply to the damp coursing? 
A. Yes. 
Q. Next, Mr. Mevill contends that the internal 
facings of the wallings of rooms have no appear-
ance of being dressed off and do not by any means 
present a flush unbroken surface. A. There is 
no mention in the specification to the dressing 
off of the sir faces of the masonry walls. The 
stone again is specified as "quarry dressed". 
Q. Mould you refer to paragraph 25 of the specifi-
cation? Could you read to his Lordship? I am 
dealing now with the internal face of walls. I 
would like to know what a fair face is with quarry 
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stone. Would you say that the internal walls were 
done well or not as well as they could have "been? 
A. I should say that they camply with the specifi-
cation c omplet ely. 
Q. Would opinions vary or coincide automatically 
on the meaning of phrases used in this specifica-
tion? A. There are a very considerable range of 
interpretations, but apparently the work was 
carried out by the interpretation placed upon it 
by the Council staff. 
Q. Mr. Wevill says that; "An attempt was .... 
equivalent of plastering". Is that a defect? 
A. Ho, it would be necessary in bag wiping and to 
produce a fair face to use as much mortar as is 
required for plastering, but to plaster you would 
have to dress the stone to a fair face "before 
starting. Bag-wiping is not used for stone dressed 
to a fair face. 

10 

Q. "The external faces are untidy", Could opinions 
vary on that subject? A. Considerably, as it is 
quarry dressed stone you cannot expect it to be 
very tidy. It is not possible. 
Q. Then "Inferior pointing ... and presents little 
resistance to driving rain"? A. From what I saw 
of the pointing it was very reasonably done. I 
would point out in that connexion there is no 
evidence of the rain water penetrating any of the 
walls in any of the occupied houses. 

20 

Q. There is none? 
it. 

A. No, I have had a look at 
30 

Q. Is there any sign of dampness enm to penetra-
tion of rain at all? A. Ho, none at all. 
Q. Mr. Wevill goes on to say: "The ends of .». is 
falling away"? A. It is not very notneeable, 
and in fact the plaster seems to be fitting the 
t irnb e r qu it e closely. 
Q. "Steps in many places .... tesks were made". 
A. Could you give me a reference. 
Q. That is item (g) on page ?', I will read out. He 
ay C! , us Steps In many .... tests were made", 

A. I was not present when Mr. Wevill made his tests, 
but all the steps I saw were in perfectly good con-
dition. 

40 
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Q. "Boundary walls do not .... at these points". 
A. I cannot say that I saw any signs of their not 
being bonded. There might be one or two isolated 
bits in the whole of the building. 
Q. Mr. Wevill's conclusions are these: "Cracks 
have occurred ... settlement of the foundations". 
A. A good two years have elapsed and I went over 
the scheme the other day and endeavoured to find 
cracks and I was most unsuccessful. 
Q. "In the interests ... and lime washed". 
A. The bag-wipe as specified is such that it would 
not have been hygienic. Unless you have a clean, 
smooth surface, any other type of finish harbours 
bugs. It is quite well-known. 
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Q . Mr. we'vi 11 recommends 
renoinoing A. I think 

" Tire raking out ... and 
it is quite unnecessary. 

Q. Then he sa2/s; "Cracks due to ... iron cramps 
should be Inserted". A. That is the sort of 
thing that one does in a very high class building, 

20 and I have never heard of such a thing in native 
housing. One must remember that this is the cheap-
est class of permanent housing that I have come 
across in the whole of my lifetime. 
Q. "The damp course ... more permanent material". 
A. That means the complete demolition of everything. 
Q. Have you seen an;: deterioration of the damp 
course? A. No. 

30 
Q. The next subject dealt with in this report is 
the roof and joinery. Pirst of all he says that 
"The nails used .... clenched". A. I can see no 
Deference in the specification which I must say is 
most indefinite, to the nails being long enough to 
be clenched. 
Q. According to normal practice, at v/hat stage 
would you expect any criticisms of the roof timbers 
to be made? A. When the timber is delivered on 
site. 

40 
Q. And any criticisms about the way the roof truss-
es were constructed? A. When the roof was being 
constructed. 
Q. The contractor says that he obtained his timber 
from Timsales. Are they a good firm? A. Practi-
cally all the timber has to be obtained from Tim-
sales because they have practically a monopoly. 
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In the Supreme Q. Are they a firm of standing. A. Yes. They 
Court of Kenya supply most of the timber in Kenya. I should say 

they are a firm of the highest standing in the 
Plaintiff's C o l o n y-
Evidence Qjphe concrete drains, first of all from Mr.Wevill's 

report: "The specification provides ... outer 
No. 9 facing of the foundation walling". Is there any-

thing very definite in the specification itself? 
Samuel McConnel. A. No, 1 should say "as directed" is on the in-

structions of anyone who is supervising the work 10 
Examination on the ground. Personally I doubt whether such 
- continued. drains could be effective unless separated from. 

the rock, 
Q. And that is not required here? A. Not re-
quired here. It has not been done by the Council. 
They lay them direct on the black cotton soil. 
Q. Would the effect of that be that there would be 
movement? A. It would mean that the drains have 
no proper fall. The water remains stagnant, re-
mains putrid, and if you go round the estate on a 20 
hot day you know all about it. I think the Medical 
Officer of Health dealt with that at a municipal 
inquiry. 

Q. Then follows in Mr, Wevill's report a lot of 
calculations adding up to some Shs.600,000/- as to 
the cost of repairs. A. There is no data on 
which to base this, and it is quite possible for 
anyone else to assess their value. 
Q. Is that page 10? . A. Yes, and 11, My Lord. 
Q. I think there have been other estimates of the 30 
cost? A. A very considerable number. The values 
vary from zero to almost infinity. 

Q. In your estimate, what is required in the way of 
repairs to put these buildings in order to bring 
them up to the standard required by the specifica-
tion? A. A very minor amount that would be 
covered by the 5$ retentions. That view appears 
to have been shared by others. 
Q. Could a certificate for 90$ of the value of this 
work, or 95$ be honestly issued by any honest man 40 
unless in fact he did share those views? A. It-
would be quite impossible. 

JuPGE: I do not follow that. 
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MR. 0'DONOVAN; I am sorry. Gould certificates 
for payment of up to 957b of the value of the work 
he honestly issued "by any responsible officer un-
less he did share the view just stated by the wit-
ness? A. It would be quite impossible. 
Q. In your experience in Kenya, has the value 
the repairs which are required to be effected 
ever come up to the 5/ retention. A. Never. 

of 

JUDGE: Is that material? A. Possibly not. 
MR. 0'D0K07AH: In a work of this magnitude, and 
having regard to this kind of specification, would 
you, as a matter of practice, expect the work to 
be completed without a number of deviations? 
A. Quite impossible. 
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Q. And as a matter of normal practice would the 
Clerk of Works on the spot deal with these devia-
tions? A. He would. 
Q. Do you know Mr. Stone, who was the Clerk of 
Works? A. I have known Mr. Stone for a long 
time. 
q. For how many years? A. I should think almost 
30. 
Q. Is he a competent Clerk of Works? A. Very 
competent I consider. 

Q. Is he the type of person whom a contractor 
would be able to hoodwink? A. I should think 
quit e impossicle. 
Q. I think Mr. Stone will say that he had other 
works to supervise apart from this, but assuming 
that he spent a /S of his working day supervising 
this estate, the Plaintiff's contract, would that 
be sufficient for him to control it? A. Yes, he 
would be able to see all the defective material 
and defective work, I am sure. 
Q. Would it conceivably be possible for the con-
tractor to introduce inferior work to the extent 
complained of in Mr, Wevill's report by working 
surreptitiously after working hours or on Sunday 
mornings? A. No, there is no question of that. 
Q. What control does a normally diligent Clerk of 
Works have on the quality of the mortar which is 
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being used? A. He presumably would examine it 
while it is being mixed. Mis main function would 
be to look at it when it was in the walls and 
test it after a few days and see that it had been 
apportioned sufficiently. 
Q. Can he, in his normal diligence, control the 
quality of the mortar? A. Yes. 
Q. Is that one of his duties to do so? 
a very important part of his functions 

A. It 

Q. Would a normally careful and competent Clerk of 
Works be able to spot immediately any inferior 
mortar? A. Yes. He would have a lifetime's 
training of such work. 
Q. Does an inferior mixture of water have any 
effect on colour? A. It does frequently, it 
depends on the sand. I am speaking in very gener-
al terms. 
Q. But if the Clerk of Works on the site regularly 
inspects the mortar that is being used, would the 
colour, apart from anything else, indicate any 
inferiority? A. Yes, I think it would be one of 
the main things he would look for? 
MR. O'DOHOVM: Thank you. 
gross-examined by Mr. S C K T R I I I R H O E E R . 

Q. May I just clear one point. In this case you 
have been employed by the Plaintiff and you have 
done some inspection on the site for which you 
obviously have to be paid a fee? A. Just the 
same as the Counsel. 
Q. May I ask you to clear this point? Do you 
considor that you are bound by that to any particu-
lar duty? A. I do net, I have refused to take 
on work on more than one occasion because I could 
not support the client's contention. 
Q. Do you approach the subject from the point of 
view of considering the client's contentions and de-
ciding whether you can support them? 
Before I take on a case. A. I do. 

Q. You do? A. In this case I examined the docu-
ments before I took on the job. 
Q. You don't approach the subject quite objectively 
as an expert? A. I don't know what you mean. 

10 

20 

30 

40 
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Q. I understood you to say that you consider first 
the client's point of view and whether you can 
support them. Don't you approach the thing quite 
objectively as an expert? A. If I am not satis-
fied that the client had a sound case I would not 
support it. I am not clear what you mean by ob-
jectively. 

Q. The position is that you v/ould be asked to make 
a report and you would look at the contract docu-
ments and you would make a report on the buildings 
as an expert? A. Yes. 
Q. 
A 

And your client would decide whether he ... 
\7e would discuss the whole matter - and on the 

site - with everything examined - all the documents 
011 the site. I was prepared to take it on. 
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Q. Dees that mean that before you examine 
you form the impression that you would be 
support him? 
the documents. 

A. I could not do so 
the work 
able to 

until I saw 

20 

30 

o The documents? A. I take on the job when I 
see the forms because when there were certain 
matters in these documents which you may think the 
client had 
to examine 

a very sound 
the work. 

case, and then I proceed 

Q. You do have material before you which enables 
you to form the opinion which you may think gives 
your client a sound case before you examine the 
work? A. Yes, and I am prepared to tell you why. 
Q. I am only trying to get at an understanding on 
some of the points I will come to. Did you, in the 
course of your examination of the work, prepare any 
sort of report comparable to Mr, Wevill's? A. I 
have made comments on 

40 

Q. That is not my question. Did you in the course 
of your examination of the work prepare any sort 
of report to your client comparable to Mr .Y/evill' s? 
A. Hot in perhaps such great detail, but I have 
prepared several reports for my client. 
Q. Did you deliver to your client a report? 
A . Yes. 
Q. Which has not been produced? A. No, but 
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Q. There is no need for us to quarrel, i am only 
asking. A. You mustn't think I have done all 
this without going into the matter. Here are the 
various documents which I have prepared. 
Q. You did prepare for your client more than one? 
A. Yes. 
Q. How many did you prepare for him? A. Three 
ma,jor reports. 
Q. How many minor? A. Me had correspondence. 
Q. No I No I Minor reports? A. I don't know. I 
will have to look on the files. 
Q. How many minor reports did you supply to the 
Plaintiff? A. There are three reports here. I 
don't know whether the minor ones were put in 
writing. They were discussed between 
Q. My question is a simple one. Mere there any 
minor reports? A. I am not quite sure about the 
rest of the correspondence. 
Q. Can I take it that you don't remember? A. It 
is immaterial. 
Q. May I take it that you do not remember whether 
you produced any minor reports? A. I don't re-
member . 
Q. I put it to you that after you had the Plain-
tiff's instructions you visited this property about 
six times? A. At the time ox the municipal in-
quiry. Put since then I have visited it 20 times. 
JUDGE? Up to the time of the municipal inquiry? 
A. About 6 times before the municipal Inquiry, and 
I should say at least 20 times in all up to the 
time of this case. 
MR. SCHERHBRUCKER ? Then, Mr. McConnel, these 
visits must have averaged about an hour each? 
A. At least an hour. That would be the minimum. 
Q. Do you mean to say that not one of these visits 
was less than an hour? A. Correct. 
Q. HOY; long would the longest be? 
hrs . A. About 2-3 
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Q. All I want you to do is to study all the papers 
you can, and ask me for time if you want it. You 
are a much better mathematician than I am. I 
understand from your Examination-in-Chief that you 
have spent about 20 hours on the site? A. I have 
visited the site about 20 times and the minimum 
time would be an hour. Which means a minimum of 
20 hours. 

Q. The wording of the evidence as I have it is at 
least 20 hours, in the aggregate. 
JUDGE: Are you referring to the official inquiry? 
A. Yes. 
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P.W.2. I have not said 20 hours in the aggregate, 
I said • • • • 

JUDGE: What are you referring to - evidence in 
Court? A. Evidence in Court. 
JUDGE: Hxamination-in-Chief? A. Yes. 
111. SCinUliPidJOIUE: The three written reports you 
mentioned. Were these prepared since the Commis-

20 sion of Inquiry? The Commission of Inquiry was in 
about February, 1956? A. ily first one is a 
memorandum of November 26th, 1955. That was before 
the Commission., My second was a precis of the 
Commission of Inquiry Report. 
Q. A precis? A. A summary of all the matters 
that arose at the Commission of Inquiry. 
Q. Is that also one of the major reports which you 
made as an expert? A. Yes. 
Q. What is the date of that? A.February 19th. 

30 Q. Have you any notes of your own? A. These are 
my notes. 

40 

Q. Have you any field book? 
report I destroy it. 

A. Once I make my 

Q. When you go and inspect these premises, don't 
you take a book to make notes? A. Yes, and then 
I have them typed. 
Q. Then you throw them away? A. Yes,, when I have 
satisfied myself that everything in the notebook is 
in the typed copy. That lias been my practice for 
many years. 
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Q. So you haven't any original notes here to-day? 
A. That is not to say that these are incorrect. 
Q. I am not saying so. The answer is that you 
have no original notes here to-day at all? 
A. That is correct. 

Q. If I may put this question to you. Your view 
of the municipality and particularly of its engin-
eers is a very contemptuous one? A. I wouldn't 
say that. I don't know on what data you make this 
statement. I held strong views at the time of 
the Commission, of Inquiry and I have no reason to 
deny those . 
Q. I am giving you an answer to tell me.• Are they 
good experts? A, I would rather not answer that. 
There is no reason for me to answer that. 
Q. let me go "back to this. When you went down to 
inspect the work of L!r. Ataul Eaq on the site, did 
you find it good, "bad or indifferent. A. I found 
the work reasonably good and had complied with the 
specification. 

Q. Would you agree with me that xn reply to that 
self same question before the Commission you 
answered "It was of such quality that it had been 
approved by a galaxy of experts from the municipal-

10 

20 

icy A. Tiia t is c orr e c t. 
Q. And you still hold that view? A. Yes. 
Q. What do you mean by that? A. The Clerk of 
Works, African Housing Architect and the City 
Engineer - all these people constantly visited the 
site and presumably found nothing wrong bee axis e 30 
there is no record of any serious complaint. 
Q. Do I understand that your attitude in this mat-
ter is that if there is anything bad it is not Mr. 
At a U1 Haq's fault, it is the fault of this galaxy 
of experts, or do I understand that you are in a 
position to say precisely what the nature of the 
work is? A. Could you ask one question at a 
time. 

Q. Certainly. I have got the impression, rightly 
or wrongly, that your view is that whatever "was 40 
accepted by the galaxy of experts in the municipal-
ity is no further concern of At a 111 Haq, and there-
fore you may not have inspected that work in de-
tail? A. I did inspect" in detail. 
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Q. So that it is not your point of view ^ as an ex-
pert that there may be some bad work in this 
estate, but if there is it is the fault of the 
municipal experts? A. It is not part of my case 
that if the work fk lias been approved by municipal 
experts then it is all right. That opinion is 
based upon 3ay own observations. 
Q. I haven't got 
it this way. You 
you do not conced 
ship in that esta 
municipal experts 
matter? A. Ho, the 
perts approved of the 

;ause 
is 

the view that bee 
ed of the works x 

it quite clear yet? Let us put 
are in a position to say that 
e that there may be bad workman-
te which has been accepted by the 
and therefore that finishes the 

fact that the municipal ex-
works .... I am not taking 
the municipal experts approv-
necessarily good. 

Q. No I Hoi Hoi Are you prepared to concede that 
there may be bad work in these blocks of buildings 
which lias been taken over by the municipality, or 

20 do you say that there is no bad work? A. I admit 
admit-might that there 

ted that there it 
be 
: hi 

bad work 
id wo rk. 

but I have not 
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Q. There might be bad work in these blocks where 
you have not been able to see it? A. Or anyone 
else has been able to see it. 

30 

Q. 1.over mind anyone else. Tie are only concerned 
with Mr. McConnel. A. I have not ... . 1 should 
say, I cannot see through walls. 

Q, But you are an expert? A. It is quite im-
possible for me to size up the quality of the work 
that is covered un. 

40 

Q. That is'what I am saying. You say there might 
be bad work in these blocks that you have not been 
able to see? A, Yes, that is so. 
Q. Your general opinion, do I understand it cor-
rectly, is that the work was done to specification? 
A. Yes. 
Q. Accepting your point, we mustn't stray from the 
specification, are you in a position to say whether 
the contractors works were generally good or bad? 
A. I consider that the work was generally good and 
in accordance with the specification, that is the 
criterion. It has been 
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Q. I am accepting that standard. You say that the 
work was good. What has enabled you to form that 
opinion? A. My inspection of the work, my exam-
ination of the contract documents and the specifi-
cation. 
Q. Let us go back to the time of the Inquiry. At 
that time you were not in a position to say that, 
were you? ' A. Yes, I think I was. I had examinee 
the works. I had seen all the documents. Yes, I 
was in a position to say ;o. 
0. Let me remind you that a question was put to-
you: "Was it good or bad?", and the answer to 
that: "I should say it was up to the standard of 
municipal requirements. Do you remember the mat-
ter going a little further: "Was it good or bad?" 
Your reply was: "I should say it was fair, in 
accordance with the specification" Would you 
stand by that or would you say it was good? 
A. I should say it was good, reasonably good, in 
accordance with the specification. 

Q. I am told I may be referring to something else, 
I am sorry if I am. Did you see any of Abdul. 
Haq's work? A. Yes, lots of it. 
Q. How did you think it compared with Ata TJ1 Haq's 
work? A. About the same. 
Q. About the same? So what applies to one applies 
to the other. So to-day you say Abdul Haq's work 
was good? A, Pair. By fair, may I define it? 
Pair means that the work complied sufficiently 
well with the specification to be accepted. 
Q. Pair means that? A. That is my definition of 
fair, I have seen jobs better than specification 
and some poorer. 
Q. The position today is that Ata ul Haq's work is 
good? A. Good, based on the documents and 
specification. 

Q. May I come to this point of specification. You 
said that the specification in this case was the 
lowest you had ever seen. I s it the lowest you 
could imagine? A. Very nearly. Could I say 
something. My view is that the only criterion is 
the lowest possible cost - nothing else mattered. 
Q. Going back to the point. Ir was the lowest you 
had ever seen and very nearly the lowest you could 



imagine? A. I am not referring to wattle door. 
Of masonry building Wattle door is lower still. 
Q. Getting on to masonry. The stone you described 
is first class quarry dressed stone. Staying in 
the quarry for a moment. Can you get any better 
stone than that? A. It is all the same class. 
Q. Can you get any better than first class? 
A. No, hi ere is nothing better. 
Q. Why do you put in extra words, answer the ques-
tion? A. Sometimes you ask two questions in one 
and I want to answer the questions clearly. 
Q. Good. What were the roofs of these blocks built 
of? A. Tiles and Kentiles. 

Q. Would you regard that as better or worse than 
corrugated iron? A. Personally I prefer corru-
gated iron. 

,Q. What were the doors used in these buildings. How 
were the doors specified? Have you studied that 
specification quite often? 'Would it be correct to 
say that the doors specified were battened and 
braced doors? A. framed and braced doors. 
Q. Does that mean a lot of pieces of wood like 
flooring boards running down a bit with a cross 
angle piece on it? A. It means vertical boards 
and normally three horizontal pieces of heavier 
section which are secured to the hinges, and to 
keep the door from becoming distorted there are 
normally two angle braces at 45 . 
Q. That is what a battened and braced door is? 
JUDGE: Is a battened and braced door specified? 
A. That is what I understand from the specification 
- "framed, ledged and braced". 
MR. SOHERMERTJCKER: Have you known specifications 
where doors have been battened and braced in your 
experience? A. Yes. 
Q. Would that be a lower specification than the one 
we are dealing; with here? A. let me get you 
right. You say that if it is framed it is a high-
er specification than the other form? 
JUDGE: I haven't followed this. Your question 
was: "Have you known doors which were battened 
and framed without being braced?" 
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IK. SCHSRIIBHUCISRi I am sorry My lord, the doors 
specified in this case are framed, ledged, "braced 
and "battened. The witness says he has known 
specifications where the doors were to "be battened 
and braced, and my question Is that not a lower 
specification than the one in this case? 
A. Lower than this, 
Q. In these blocks, we have heard already that 
there was to be a screed. By screed I think I 
understand a mixture of sand and ieni laid on 
top of a concrete base? Y< 
Q. Have you known specifications where the screed 
is omitted and the floor is left as a concrete 
floor? A. I don't think so. I have seen seme 
all concrete floors. No specification produced by 
a responsible authority would omit a screed. 
Q. Can you go back to my question? You have had 
long experience. Have you known of any specifica-
tion where the iloor is specified without a screed, 
that is a concrete base? a 

X- . 1 don't think so. 
It might be in the case where traffic ran straight 
over a rough concrete road. Nor dwelling houses 
or anything domestic, always a screed. 
Q. .Does the answer really add up to the word "No"? 
A. Could you repeat the question? 
Q. Have you known of any specification .... 
JUDGE: You had better specify dwelling-houses. 
MR. SCKHRMBRUCEjIR s Have you known of any specifi-
cation in a dwelling house or comparable building 
where the floor did not contain a screed? 
A. No, I haven't. 
Q. I put it to you that quite often in this type 
of building of African quarters the screed is 
omitted. Don't you know that? 
perience. 

A Not in my ex-

Q. Your experience is more concerned with wat 
than mortar? A. I have been 

er 
engine e: I do also do a certain amount of water works, that 

is correct. 
Q. That is your main job? 
on housing and half on water. 

A 
xi.. I Have spent half 



123. 

Q. You have often given evidence on behalf of the 
City Council? A. Can you remind me of some. 
There might be one or two. 
Q. Y7e won't waste any more time. You are really 
50/50 water and mortar? A. Hot only water. 

Q. Shall we say 50$ water and 50$ all other types 
of engineering? A. I don't profess to be a 
specialist in all other types. I am a qualified 
civil engineer. The types of civil engineering on 
which I am most interested are water supplies and 
structural buildings. But there are other branches 
I don't touch. 
Q. Provided you have a good solid foundation, in 
your cpinion would it be possible to construct a 
building comparable to this estate with a mortar . 
mix of 1:6 below the ground and 1:8 above? A. I 
wouldn't like the 1:6 below the ground because of 
the water, because it is a water-logged site. Above 
the ground I know of buildings 10:1 mortar. 

JUDGE: You accept, in fact, that 1:8 above ground 
is adequate? A. I know of cases 10:1 above the 
ground. 
Q. Do you accept that 8:1 is all right? A. I 
would even accept 10:1. 
Q. 1:6 below ground is hardly adequate? A. If 
the ground wasn't waterlogged, I think it would be. 

13. SCH6PLDMICKTR: Have you ever J mown it speci-
fied by anyone else? 1:6 below the ground? 
A. 17o, I know of a very fine house which is 10:1 
mortar and the Government tried to purchase ..... 
Q. If you did have these proportions, I take it , 
you would insist on clean sand? A. I should be 
very part icular. 
Q, And you would be very particular about a solid 
base on which to put the foundations? A. Yes, I 
have always taken good care of that. 
Q. that was the concrete specified for this? Can 
you remember? A. I think it was 1:4. 
C>. And the ho. 10 for the reinforced stuff was 
1:2:4.? A. That is correc t. 

In the Supreme 
C ourt of Kenya 

Plaintiff's 
Evidence 

ho. 9 
Samuel McCoimel, 
Cross-
examination 
- continued. 



124. 

In the Supreme 
C ourt of Kenya 

Plaintiff1s 
Evidence 

No. 9 
Samuel McDonnel. 
Cross-
examination 
- continued. 

Q. Do you know of specifications weaker than ls2;4 
for comparable concrete? A. Not for reinforced 
concrete. 
Q. Going back to your visits at the site. 1 think 
it was November, 1955, you made an appointment to 
visit the site with the municipal architect and 
your client? A. 1 do recollect going round with 
Mr. Mould. 
Q. And the Clerk of Works, Mr. Goodwin? A. Yes, 
I know Mr. Goodwin. 10 
Q. On the occasion of that visit, you remember 
that Mr. Goodwin was taking cuts on the instruc-
tions of Mr. Mould? A. ± didn't take particular 
notice. 
Q. I will help you, I am very helpful. A. Thank 
you. 
Q. You will remember on various occasions as you 
went round the estate, Mr. Mould making this re-
mark to you; "Good or bad, Mr. McConnel", point-
ing to bits of work? A. I cannot remember. I 20 
would not have answered him. 

Q. I am only asking you. You can say you don't 
remember if you like. If you prefer you can say 
you didn't do it. A. I couldn't 
JUDGE: Would you just c021 fine your reply to the 
question? When'you answer just reply to the 
question. 
MR. SCHSRMERUCKER: Mv question doesn't refer to 
your answer at all. It merely says do you remem-
ber on any occasion looking at bits of the work 30 
when Mr. Mould said to you: "Good or bad, Mr. 
McConnel"? A. I do not remember. 
Q. He might? A. It is possible but I have no 
recollection. 
Q. You don't remember and you don't think he did 
it? A. I don't think he did it. 
Q. Do you remember making a response to that Ques-
tion at least once, if not more? You had "an 
architect and a Clerk of Works on the site? 
A. I do not remember mailing any response. 40 
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Q. Do you think you might have made a response? 
A. It is extremely unlikely "because I would have 
considered it inadvisable. 

Q. Do you remember reaching a climax when your 
client, the Plaintiff, Mr. Ata Ul Haa said: "Show 
me any mortar which is more than 1-15"? A. I 
haven't the slightest recollection of it and I do 
not believe it was said. 

Q. Do you remember whether Mr. Mould asked Mr. 
Goodwin to make a special note of that? A. I 
don't remember anything about it at all. 

Q. Do you remember telling Mr. Ata Ul Haq not to 
be so rash? A. I did nothing of the sort. 
Q. That was the only visit that you made in company 
with Mr. Mould? A. That is quite probable. There 
might have been another. 
Q. You were aware that Mr. Mould was the recognised 
architect on the job from the date of that visit 
until he left the Council. Covering all the mater-
ial time of this case? A. Yes. 

Q. Put you must have made some 20 visits altogether. 
A. Yes. 

q. Is it not usual in the profession when you visit 
the site to ask the architect in charge to be 
present? A. 1 did notify the municipality. I 
was appointed to do this work and I would have to 
visit these works and they didn't offer any objec-
tions . I was ........ 

Q. Is it or is it not usual in a case like this 
when you need the architect, to ask him to go along 
with you? A. Yes, and I did ask him to. 
Q. Y7as there any occasion when you asked Mr. Mould 
and he reraised? A. No, but they were always very 
busy and it was difficult to make an appointment. 
Q. On the one.occasion when he was there in your 
company how long did you spend there? A. Not 
very long, possibly an hour. 

Q. It might have been two hours? A. I think it 
was a short visit. 
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Q. S 0 it was a very cursory visit? A.Ididn't 
think I should discuss the details very much with 
Mr. Mould in view of the 
Q. Was it a matter of keeping the details till a 
later date when he wasn't there? A. No, there 
were no secret visits. I wanted to see it unen-
cumbered and to make my own judgement. 
Q. let us go back to the visit I am talking about. 
Just a cursory visit? A. Yes, it wasn't a very 
detailed visit. 

Q. Would you agree that at the time of the Court of 
Inquiry you were not really in a position to give 
a considered opinion of the nature of Ata IT], Haq's 
'work, or not? A. I was. 

Q. But up to that tine you had only done about six 
visits hadn't you? A. Yes, in the course of 
these visits if you experienced, you can very 
quickly form an opinion. 

Q. And you say, think of this because you are an 
expert, at the date of the court of inquiry you 
were in a position to give a considered opinion on 
Ata U1 Haq's work? A. Yes. 

Q. Can you tell us just what the reasons for the 
subsequent 20 visits were? A. Various matters 
raised by my client and in view of the fact that 
there was going to be legal proceedings I felt I 
needed a closer knowledge. 
Q. On what particular point did you need a closer 
knowledge? Why were another 14 visits necessary? 
A. The client came to me repeatedly and asked me 
to go down and have a look at them. 
Q. If he had not come to you and pushed you into 
it, would you have considered it necessary to go 
any more yourself? A. If I. knew that legal pro-
ceedings were pending 1 would have felt that it 
was- necessary to go down and examine the work even 
in greater detail, for example, if I knew I was 
going to be cross-examined 

Q. By me'. Can we try to get the picture clear? 
Can you summarise the extra points covered by the 
subsequent 14 visits? A. Mostly mortar, the 
question of the damp course, and" the Question of 
the hoop iron . 
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,Q. Mortar, the floors, hoop iron and damp proof 
course. Those were the four main items? A. Yes, 
mortar was the predominant one. 
g. Just to get this logical. Does it mean that at 
the .'ate of the Court of Inquiry your considered 
opinion could not have considered these 4 points? 
A. It could. 
q. It could? r 
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opposite view? 

Yes, I gave a considered opinion. 
that the Court of Inquiry took an 
A. They didn't agree with me. 

Q. By reason of your subsequent 14 visits, did you 
have to alter your c c one id ered opinion given as at 
the Court of Inquiry. A. Ho, not at all. 
Q. I think you said it was about November that you 
got your first instructions from Mr. Ata Ul Haq? 
A. Yes. 
Q. Did you write any of these letters for him after 
that date? A. Ho. 
q . There was a lot of correspondence between the 
Plaintiff and the municipality. Have you seen them? 
A. I have not seen them. He may have consulted me 
about approving such letters. 
Q. but you would only have done that since some 
date in November? A. As far as I know it was a 
long tine ago. Can you show me some to refresh my 
memory 
crowbars. 
q. 1 am sorry. It is all solicitor's correspondence. 
You didn't help him with any correspondence prior 
to his visit in November? A. I cannot have done 
before ho instructed me to. I do recollect that he 
had sent a number of letters to the municipality 
before he engaged me. 
A. You Didn't have a look at the correspondence at 
•the time? A. He did show me some. but I had 
nothing what ever to do with them• 
Q. When you got your instructions, what did you 
concern yourself with? A. I said I wanted to 
see the specification and any certificates which 
had been given by the municipality. 
Q. Was there a bill of quantities? 
C. Specification and certificates? 
these were the bwo things which were 
interest to me. 

I remember particularky the one about 

A. Ho . 
A. I remember 
of vital 

Q. Why were the certificates of vital interest to 
you? A. because if the certificate had been 
riven as evidence that the municipal staff con-
cerned had satisfied themselves that a sum of 
public money had been earned .... 
Q. Yes? A. I think there was a specification. 
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There were a number of certificates signed"Correct" 
by the City Engineer. I therefore assumed there 
could not be very much wrong with the work if he 
had given these certificates and my client had a 
v ery s ound case. 
Q. Is that the sum total of the reasons for your 
regarding the certificates as of vital importance? 
A. that was one reason. 
Q. Give us another. A. I have always regarded 
the granting of certificates as proof that the 
work was accepted as complying with the specifica-
tion. 
Q. You will agree with 
A. It is also one with 
contracts. It is always assumed 
is an absolutel3r sound document. 
Q. Did that fact have any particular 
engineering aspect of the matter? 
understand. 
Q. Let me put it this 
cate telling you that 
had been taken over from the architects (?) would 
you say that that relieved you from looking into 
that work? A. Relieve me? 

me that that is a legal aspect? 
engineers who deal with 

that a certificate 

effect on the 
A. I don't 

way. If you had a cortifi-
a certain quantity of work 

you, A. .1 didn't, 
boon granted, 

Q. Relieve 
certificates had 
were proper ones. 
Q. Lhat engineering aspect is there on 
ficates, apart .from the legal aspects? 

granted a certificate 
the person giving th 

just because these 
assuae that they 

these certi-
A. An 

would have 
certificate 

engineer who is 
considered that 
was absolutely satisfied that the work was up to 
specification and was therefore entitled to that 
sum of public money. 
p. Y/hot effect had that on you as an expert, as an 
engineer? A. It didn't affect my assessment of 
the value of the work at all, but I was amazed, 
more than amazed, to find work for which certifi-
cates had been granted for about 90>i> should after-
wards be considered to be completely unsuitable and 
not in accordance with the specification. 
Q. Let us get back to when you were instructed to 
look into the matter. What wore your instructions? 
A. My instructions were to exaiai.no the documents 
and then to inspect the work and to discuss the 
matter with my client. 
Q. So a certain number of documents were handed to 
you? A. The specification and certain corres-
pondence that had taken place with the municipality 
and certain certificates supplied by the engineer, 
files of notes. Letters of various sores. 
Q. here those handed to you or did you call for 
them? A, They were brought to my office. 
Q. You did not have to call for the certificates 
s pe c i fic ations ? 
wanted me to do 
the documents. 

or 
A. I asked him - as soon as he 

the case I asked for the whole of 

10 

-0 

30 

40 

50 



129. 

Q. He brought you the specification and certific-
ates which you thought were the most important? A. 
I thought they were all of paramount importance. 

Resumed 2.15 p.m. 
Cross-Examination; MR. SCHERMBRUCKER: 
SAMUEL McCONNELL? (on former oath) 
Q. In 1955 - November, you arranged with the City 
Engineer to visit the site? A. Yes. 
Q,. And you went to blocks 30, 37 and 38? 

10 A. Yes. 
Q. Who was with you on that occasion? A. So 
far as my recollection goes, his representative 
was Mr. Mould. 
Q. This is the same occasion we mentioned before? 
A. Yes. 
Q. Was that the occasion when you did a cursory 
examination of all the blocks? A. Yes. 
Q. That is where you stated you noticed mortar 
being removed by crow-bars? A. Yes, that is so. 

20 Q,. Did you spend more time in blocks 30, 37 and 
38 than in the others? A. No, I do not think so. 
I think we spent about the same amount of time in 
each. 
Q. And Exhibit 59 was the letter you wrote on the 
5th December, 1955 to the City Engineer (Quotes) 
"of the 17 blocks ..... carefully examined", was 
that after your visit with Mr. Mould? 
A. Yes, after my visit. 
Q. Who were the two other technical experts? 

30 A. Mr. Sutcliffe and Mr. Mellon who is the 
Architect. 
Q. Mr. Mellon, was he at one time in the City 
Council? A. I believe he was. 
Q. "You were very surprised to see the heavy 
hacking which was taking place at the joints in-
volved ... damaging the timber work". Now we 
have already referred to the reply - Exhibit 60 
of the 13th December, in which the City Engineer 
replied "Councils labour .... Works Superintend-

ed ant'1 was that not correct? A. Well, I have 
never heard anything defined as 'raking-out' tool, 
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but it was a barbarous tool which was used for the 
purposes for which it. was employed. 
Q. We all know what a crow-bar is. A. This might 
have been a short crow-bar. 
Q. How short do they come? A. 18" up. 
Q: This was 18". A. Well, it might have been. I 
did not measure it. 
Q. Would you accept that it was 18" long? 
A. Yes. 
Q. So, at any rate, it was a piece of iron 18" 10 
long. Was it hooked at one end? A. It was 
pointed I know or chisel shaped. 

Q. "Councils labour is raking out to a 
depth of one inch". Did you refer to the specifi-
cation when you got this letter? A. I studied it 
in respect of this. 
Q. Is that correct, the Engineer's statement? 
A. What st at ement ? 
Q. "In the original ... to one inch"? A. That 
was a provision he made after the work had been 20 
completed, that was not part of the original speci-
fication. 
Q. Was it not? A. No. That was something he 
required to be done later. I think there is a 
letter the Engineer wrote. 
Q: Do you remember whether you referred to the 
original conditions when you got this letter? • 
A. I do not know. I think I referred to his 
original letter. He gave these instructions inde-
pendently to the specification so far as my re- 30 
collection goes. 

Q. Was there a requirement to rake-out to a 
depth of 1"? In the original specification? 
Q. Yes? A. No. Nothing at all. 
Q. Was there in any subsequent? A. I think 
there was, in the letter the Municipal Engineer 
wrote, but it v/as not part of the original 
specification. 
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Q. Did you actually see the mortar being raked 
out? A. Yes. 
Q. And he says "in some cases mortar was so 
weak it completely ran out of the joints"? A.I 
did not see that. 
Q. But your inspection was very cursory? A.No, 
I examined it when the joints were being raked-
out and I saw no signs of the mortar running out 
of the joints. I did not merely see raking-out 

10 of the joints on that occasion but on several 
occasions. 
Q. But I think you told us your visit on this 
occasion was cursory, you spent no more time in 
blocks 30, 37 and 33 than you did in the others? 
A. Yes I went round 

JUDGES 
Q. Does the letter of the 5th December re-

fer to more than one visit "the blocks 
have been inspected recently by two 

20 technical experts beside myself?" 
Q. This other visit with the other two techni-
cal experts, did they follow soon after your 
visit? A. Yes. 
Q. Well then, you had, before you received that 
letter - Ex. 60 made quite a careful examination? 
A. I thought I made a number of careful examin-
ations . 
Q. By the time you got this letter? A. Yes. 
Q. You had a good look at the mortar? A. I had 

30 a good look. 
Q. And you did not find any "that was so weak 
it would run out? " A. Thai is not so. 
Q. Did you ever put a knife into any of this 
mortar? A. Yes. I used a knife. 
Q. Did you ever find when you put a knife in 
there was any place the mortar ran out as sand? 
A. No. 
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Q. How many places did you put a knife into? 
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A. I should imagine two or three dozen. 
Q. Now you said you had never seen a lower 
specification of masonry; "by that you are re-
ferring to the stone or to the stone plus the 
mortar? A. Stone is stone, masonry is stone 
when it is put into the shape of the walls 
with mortar. 
Q. Was that stone plus mortar? A xi . Yes 
Q. But you do agree that there can be cases 
of a lower specification of mortar? A. Not 
by a Public Body, but private individuals have 
used lower grades of mortar and quite success-
fully. 
Q. Now let us deal with the stone. The stone 
here was first quality quarry dressed stone? 
A. Yes. 

10 

Q. With all corners square and regular? 
A. Well it is a contradiction in terms. If it 
was quarry dressed, the corners could not be 
square and regular. 
Q. Do you say it is impossible to have quarry 
dressed stone with the corners square and re-
gular? A. It is not possible as a commercial 
proposition in Nairobi. You cannot buy it in 
this condition. 
Q. Is it not possible for a stone cutter to' 
take quarry dressed stone, shall we say 9 x 9 
and give it a little more attention which en-
sures its corners are square and regular? 
A. It requires a good deal more than a little, 
it requires a great deal of attention a great 
deal of dressing and additional labour. 
Q. In order to get the corners square and re-
gular it needs a great deal of dressing? 
A. Yes a great deal. 
Q. But somewhat less dressing than, would be 
required to dress the whole si;one? A. Yes. 
Just a little. 
Q. Just a little? A. Because - may I explain 
when you shape a stone up the first thing you 
have to do is cut its chases along the corners 

20 

30 

40 
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10 

so that you can define the levels with which to 
dress the rest of the stone and there is a lot 
of work in defining corners. 
Q. Do you start from the corners? A. Yes. You 
have to chase along the corners of the stone to 
get the shape and then you dress the rest of the 
stone's surface,. 
Q. You would start with one end of the stone 
and square round the corners? A. Yes. 
Q. And if you were dressing the whole of the 
stone you would then go straight through to" the 
other side? A. No, you dress the other side 
first. 
Q. So then you go to the other end and you 
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dress the other end? Yes. 
Q. Then you have a quarry dressed stone with 
each end square and regular - 9 x 9 ? A. The 
ends may be square but the rest of the stone is 
not square. 

20 Q. Exactly. So what you leave out is the bit 
bet ween the two corners, which v/ould make it 
irregular. So therefore you could'get a quarry 
dressed stone with each end dressed, corners 
square and regular? A. Yes. 
Q. And you could either dress the bit in be-
tween or you could leave it undressed? A. If 
you wish. 
Q. So that Mr. McConnel, you would agree then 
that it is quite possible to comply with this 

30 specification? A. No, I would not. 
Q. Why not? A. Because, merely dressing the 
ends of the stone it is possible in between the 
two ends there might be a huge hump. 
Q. In between the two ends is something -
something other than the ends? A. Yes. 
Q. So that you can have a stone with the ends 
and the corners nevertheless dressed and regu-
lar.? A. Yes. 
Q. And in fact the stones in these buildings 
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were not dressed and regular as to the ends, they 
were just quarry dressed stones? A. Yes. 
Q. So that in that respect they fall below Speci-
fication? 
you. 

A. I am afraid I do not agree vrith 

Q. Well now have you agreed that the specification 
does say corners shall be squared and regular? 
A. I have said that it is a contradiction in terms, 
You cannot have quarry dressed stone with the corn-
ers square and regular. It is impossible. 
Q. I thought you just told me that with a lot of 
extra work in dressing you can, you on site, dress 
the ends so that they were regular and square. 
A. That would be quarry dressed stone. 
Q. No, that would be quarry dressed "stone "with 
the ends square and regular? A. Might I 
Q. It would be possible to take stone which is 
quarry dressed in the first instance and get so 
far as having the ends dressed square and regular, 
so that all the eight corners were square and re-
gular? A. Yes. 
Q. And you could go further and dress the whole 
stone?. A.Well if you do not dress the v;hole stone 
I do not see how you could make a job of it. 
Q„ You told us the practice of dressing stone is 
to do the two ends first? 
Q. Theft would leave you with eight corners square 
ana regular? A. Yes. 
Q. And then dress in between these two ends and 
the whole stone would be dressed? A. That is so. 
Q. But if you stop short after doing two ends, 
you would have a quarry dressed stone with the cor-
ners square and regular? A. Yes, you would. 
Q. And what I would suggest is that you did not 
find any stone like that in these buildings? 
A. I am sure some of them had a certain amount of 
stone dressing, but what I do maintain is stone 
which were treated in the way you suggest would 
not be any better. 
Q. That does not matter. I am only asking you 
facts. Now, what do you say? A. Yes. 
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10 

Q. What I am suggesting is you did not see any 
stones in this site to conform to what you have 
just described to us - quarry dressed stone with 
the corners square and regular? A. No, they 
were normally 

Q.. Not normally ~ I said you did not see any in 
this site? A. No. 
Q. Now, I think you said that the' specifica- ' 
tion provided for the floor to "be 3" in places, 
tapering down to 1-J-" in other places? A. That 
is the ablution blocks. 
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Q. That was in the specification? 
in the drawings. 

A. It was 

20 

Q. Did you find any floors which were even less 
than 1"? A. I certainly did not. 
Q. How many floors in the ablution blocks did 
you inspect? A. I saw the lot. I went 
round every building. 
Q. Were you able to measure the depth of them? 
A. I cannot look at it and see 1" or 3" or 6". 
Q. Were there any of these floors in which you 
could see what the depth of the floor"was? A. I 
could not see unless it was opened up. 
Q. So you are not in a position to say whether 
floors in the ablution blocks conformed to the 
specification or not? A. I presume they .... 
Q. You, yourself, are not in a position to say 
whether they did or did not? 

JUDGE: 
30 Q. Did you see the floors opened up in the 

ablution blocks or constructed? A. No. 
Q. You are not in a position to say whether 
floors in the ablution blocks complied with 
specification or not? A. They were except.... 
Q. Are we perhaps getting into difficulties 
over this. With regard to blocks 25 to 36, did 
you assume that these were all right because 
they had been passed by the City Council Offi-
cials? A. Not necessarily. 
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Q. Now the roofs of the ablution blocks. You 
tcld us you got two pieces of wood - like that and 
put them together - (Mr. Schermbrucker demonstra-
tes) and a lot depends in that construction on the 
positioning of the collar and a lot depends on the 
soundness of the construction of the masonry in 
the building. You told us it would be a"bit dif-
ficult to avoid cracks in this specification. 
A. In what connection did I make that statement? 

Q. In talking about the specification. A. Cracks 10 
in the floors - yes. 
Q. Is that what it is. It would be a bit diffi-
cult to avoid cracks in the floors in this speci-
fication, but in this case you would not say it 
was impossible to avoid these cracks? A. In my 
experience I have never had to deal with such a 
weak screeding. 
Q. The screeding was not weak was it? A. Well.. • ••••• 

Q. Your own samples show a very good screed? 20 
A. Yes - from one particular floor. It does not 
prove they were all the same. 
Q. Do you know one floor that was not? A. I 
know floors were specified 4-si. The floor from 
which I took a sample was very much better. 
Whether the others were better I do not know. 
Q. I am not asking if any were better. Dc you 
know of any floor in these buildings that was 
worse than the sample shown? A. None of those 
I saw opened up. 30 
Q. So samples were better than the specification 
of the screed? A. Yes. 
Q. When you are talking about cracks; that sort 
of result that you got from your samples they vary 
from 1 to something just under 3 do they not, and 
1 to a fraction of 1"? A. That is so. 
Q. You said it 'would be a bit difficult to avoid 
cracks on this specification. Were you referring 
to the screed? A. Both the screed and the con-
crete floor. 40 
Q. Nov/ in this case you said "a bit difficult". 
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It would riot have been impossible to get a floor 
on this specification without cracks would it? 
A. I would not guarantee it. 

Q. You see you have said quite emphatically, 
impossible? A. Well I think it is pretty well 
impossible. 

Q. Now there are lots of factors that can 
cause cracks in floors? A. Quite a number. 
Q. Where mix varies? A. Yes. 
Q. Where it is applied quickly after it is mix-
ed or it is applied rather a long time after it 
is mixed? A. Yes. 
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Q. And in that respect would you say that when 
you are laying a floor it is always a little 
difficult to avoid cracks? A. Not if the floor 
is a reasonably small one and you use a reason-
able thickness of concrete and the screed is 
about 2 or 3 to 1 at the outside. 

Q. Now coming to the actual work in this case. 
Your own examination has given us a very good 
screed? A. The particular floor on the sam-
ple - yes. 
Q. Were there cracks? A. Most of it. had"been 
pulled up because it was supposed to be defec-
tive . 
Q. '.That block was that? A. I do not remember, 
but I brought along the Clerk of Works who saw 
it. It was one he had started to demolish. 
Q. It "was one of a group? A. Well they had 
started to demolish quite a number, but I was 
very much struck with this one because it seem-
ed a complete waste of money to demolish it. 
Q. All the correspondence refers to blocks by 
number? A. Yes. 
Q. Would you say, as a result of your examin-
ations and inspections you know these numbers 
and can identify the blocks? A. If you,let 
me have drawings. I have other work to do be-
sides this particular once. 
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Q. In March, 1956 you visited the site, when 
there were excavations at the external walls? 
A. Yes. 
Q. How many excavations were there? A. I should 
imagine about 20 or so. 
Q. Did you transcribe from your pencil notes on 
to any of your typed sheets, how many there were. 
A. I did not. 
Q. Would you accept it from me there were 54? 
A. There might have been. There was at least 20 
so far as my recollection goes. 

Q. Do you know that Mr. Wevill and Hr.:~Tysall 
state this? A. I saw it before Mr. Wevill came 
on the scene, therefore probably these were not 
the holes to which he refe3?red. 
Q. I refer to March 1956. A. I did not see Mr. 
Wevill on the works. 
Q. Do you know these holes were kept open quite 
some time? A. It is possible, 
Q. Have you any idea how long? A. No, I did 
not see. Mr. Wevill's holes. 
Q. I am talking about your holes in March 1956? 
A. Yes, I know, quite a time. 
Q. 'Have you no idea how long? A. 3 weeks possi-
bly , perhaps more. 
Q. I think you said you examined all these holes -
is that right? A. I did not examine Mr.Wevill's 
holes. 
Q. He was in the P.W.D. too was he? A. Yes. 
Q. Now, do I understand there was no place expos-
ed in any of these holes showing foundations were 
resting on black cotton soil? A. That is so. 
Q. You did tell us that a man with any practice 
might miss little pockets? A. What I meant"was 
the surface of the rock is very rough, irregular 
and there might be patches of 2 or 3 square inches 
where black cotton soil has not been removed, but 
it is negligible. 
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Q. If Mr. Wevill says there were places where 
foundations were not down to hard substance, 
can you suggest any reason for the difference 
in opinion? A. What do you mean by hard sub-
stance? 

Q. Well there were places, where I am told, it 
was resting on black cotton soil. A. Well I 
never saw such places. 

Q. Did you miss any? A. I am quite sure I 
10 did not. 

Q. What v/as the substance that you found the 
foundations rested on? A. Rock and disinteg-
rated rock - all of it perfectly suitable for 
foundation. 

Q. How black cotton soil has some very special 
peculiarities? A. Yes. 
Q. It dries up in dry weather and shows big 
cracks? A. It moves with the change of mois-
ture content. 

20 Q. And in the rain fills up and swells? A.Yes. 
Q. And if you had a building on black cotton 
soil with cracks in it the tendency would be in 
the wet weather for these cracks to close up 
and the building to tighten? A. I do not 
think cracks ever really clear up. They usual-
ly remain and get bigger. I have never seen a 
crack which black cotton soil has closed up, in 
my life. 

Q. Have you seen ground where black cotton soil 
30 has been exposed? A. Yes. 

JUDGE; 
Q. Are you talking about cracks in the 

soil ox" building. 

MR. SOEERMBRUOKERs 
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I just previously spoke about the cracks 
in the building that in wet weather, build-
ings on black cotton soil would have a ten-
dency to close up. 
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JUDGE; 
Q. And close tlie cracks in the building? 
A. In my experience cracks always widen 

and get wider all the time. 
Q. Now leaving the building for the moment. It 
is quite a thing is it not, to see black cotton 
soil on the ground where you can put your hand or 
foot in the cracks and in the wet weather they 
are not there? A. In the black cotton soil.. 

Q. Is there not a tendency also where a building 
is on black cotton soil for the whole building 
itself to tighten up in the wet -weather? A. No 
In all the buildings I have had experience of 
when it gets wet the cracks continuously get worse, 
they do not move like thermometers. Once you get 
cracks in black cotton soil buildings; whether 
it is wet or dry they get worse. 

Q. If you had a building with very warm water in 
the ground got very wet round about it, is there 
a tendency for bad mortar to absorb the water al-
most like a sponge A.I do not think it would get a 

because on the outside ... 

10 

20 

Q. I am asking you to assume the moisture gets to 
the mortar.- If you have a building with very warm 
water in it, is the-mortar apt, coming into con-
tact with the water, to soak it up like a sponge? 
A. Water only gets in a very short distance 
Q. Where water comes into contact with the bad 
mortar is there a tendency for the mortar to ab-
sorb the water? A. Yes. 

Q. It is a fact is it not? A. Yes. 30 

Q. Now, in the dry weather, is the tendency for 
oracks, if there were any, to open rather than 
close? A. Yes. 
Q. Now does the contract provide for hoop-iron to 
be laid I think, every second row? A. Yes. 
Q. Wouldn't the effect of that be to strengthen 
the building and prevent cracks? A. It would 
have slight effect I have never used hoop-iron 
in any masonry work. I have never done in Kenya, 
it is not very effective 40 
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Q. Do you not "build a water tank with bricks? 
A. Yes. 
Q. And do you not, usually put two bands of 
hoop-iron round the water tank? What is the 
purpose of this hoop-iron? A. Personally I 
never use it, I think it produces so little ef-
fect I never use it. It has some slight effect 

Q. So slight effect? Let us put it this way. 
10 tendency would be to strengthen rather than 

weaken the building? A. Yes. 
Q. There could not be any other reason? It 
does not improve the look of the building? A. 
Well there might be a reason. When I was young 
and worked in England it was customary to put 
hoop-iron in every fourth course, in bridges 
and such like, but it has gone completely out of 
use in England and the only use I can think of 
in Kenya is because somebody got an aged speci-

20 fication in England and used it. I think mor-
tar is much nore important than hoop-iron. I 
would like to make an observation - I was train-
ed in England and I value English training very 
much. 
Q. Now, even if you disagree with it, you have 
seen Mr. Wevill's report? A. Yes. 
Q. It is quite a long document? A. Yes. 
Q. He has gone into the matter in some detail? 
A. Ye s. 

30 Q. And would you coxicede to me that he must 
have spent some time on the report to produce 
what he has produced? A. Yes I have not the 
slightest doubt about it. 
Q. Have you made any detailed estimate as to 
the amount required to put the building to spec-
ification now? A. No, nor has anyone else so 
far as I am aware. 
Q. "nor has anyone else so far as I am aware" -
that I cannot understand. I only asked you -

40 have you? A. No. 
Q. Mr.Wevill has? A. No. I have seen no 
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details as to how they are arranged. 
Q. You did tell us it could "bo done with the 5cf° 
retention money? A. Less than that. 
Q . This general statement•without any of the de-
tail even Mr. Wevill gives, have you got•any two 
items in it? A. I cannot see any items, no it is 
"based upon my knowledge of building and my examin-
ation. 
Q . You told us you did not see any serious under-
pinning. Lid you see any under-pinning at all? 
A. I did not. I do not think there was any done. 
There was no room to get any under-pinning in so 
fen as I could see. 

10 

Q. Nov/ you say the City Council had touched up 
the gable ends about the time of the court of en-
quiry. What precisely did you mean by that? 
A. They apparently raked-out the 'joints, done a 
certain amount of dressing and covered it over 
with a good layer of plaster. You could not see 
the joints and the stone work. 

Q. Would what you saw be consistent with this 
statement "They raked-out the external"walls 2" 
they took out some mortar and put in some more"? 
A. No. They did a-great deal more than that. 
Q. Would they have done as much as that? A.They 
may have done, but what I saw when it was complet-
ed is the only thing I can tell. you. 
Q. Would what you saw be consistent -with the 
statement that they did in fact rake out the ex-
ternal walls, take out mortar and put in other 
mortar? A. Yes, that is right. 
QNow if there was poor mortar in the 
these walls and one raked it out to 
2" and put in good mortar would you agree 
the effect of that would stop any moisture 
t rat ion into 
to say. 

the walls? A 
IX , 

outside of 
the depth of 

that 
pene-

I would not like 

Q. Well, lets take it slowly.- If there was poor 
mortar by that I mean even poorer than this speci-
fication - in the external joints of the wall, 
would that create a tendency for moisture to go 
in? A. Yes, there would be some penetration of 
moisture into the wall. 

20 

30 

40 
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10 

Q. Now if you were specifying a good building, 
what specification of mortar in the external 
walls would you prescribe? A. I would accept-
6 to 1, but I would point walls with at"least 3 
to 1 of mortar to a depth of say or -f-". 
Q. And if you did 6 to 1 with pointing of 3 to 
1, you could rest assured that the moisture 
would not penetrate into the walls? A. Well 
there would not be any serious penetration. 

Q. If your mortar was, shall we say 1 to 15 
would there be serious penetration? A. I doubt 
if the building would stand up. 
Q. Never mind if it would stand up, would there 
be penetration? A. Yes there would be a terri-
fic lot. 
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Q. And if it was even worse than 1 to 15 it 
would be even greater? A. I do not think that 
could happen. 
Q. Nov/ then you have told us that after the 

20 contractor stopped working on these blocks the 
Municipality went in and did some work. Can 
you tell us what they did? A. Well they pro-
ceeded in a very bad and irregular manner. There 
was no system. They proceeded to take out a 
lot of the pointing and re-point. 
Q. On the outside? A. Yes. 

30 

Q. The external walls? A. Yes. 
Q. What else did they do? A. They worked on 
the floors. They broke some of them up. 
Q. Which blocks? A. One particular place was 
the one in which I took samples. They were 
spread over half a dozen blocks. There was no 
system about it, it was higgledy-piggledy, all 
over the place. 
Q. When they took out these floors, what did 
they do? Leave them out? A. No. They laid 
new floors. 
Q. Did you see them laying the new floors? 
A. I did. 

40 Q. Do you know what they put into the new 
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floors? A. Material similar to the Specification, 
Q. What does that mean? A. m AXCt I is 3" - 6 to 1 con-
crete and the screed 4 to 1. I was not there when 
the concrete was mixed or screed mixed. 
Q. So personally, you do not know, you only know they 
took out and re-laid? A. I was tola 
Q. What do you know? They took up floors and put 
them down? A. Yes. 
Q. And nothing else? A. I think they did something 
to a few steps and I am not quite sure whether they 
repaired drains or not. 
Q. Did you take any samples of their work? A. No. 
Q. Did you have access to any tests made? A. Yes, 
I suppose I could have taken samples had I wished. 

Q. You did not take any samples of their work your-
self? A. No. 
Q. Did you have access to any samples of their work 
taken by anybody? A. No, I did not. 
Q. And yet you say that the Council's work was even 
worse than the contractors? A. Yes, because we 
sounded some of the floors for a complaint about the 
floors being hollow and some of their floors were 
more hollow than those done by the contractor. 
Q. That is what you meant by it? A. Yes. 
Q. Which of the contractors floors were hollow? 
A. Well there were several of them sounded a bit 
hollow, I cannot say how many - about half a dozen 
probably. 
Q. Were thejr the ones the Council took up and re-
placed? A. I think so. 
Q. You told us you had examined foundations -
some foundations? A. Yes. 
Q. Your opinion was that they were adequate? 
A. Yes, that is so. 
Q. You went on to say that if owner had any complaint 
he should have complained at the time when the found-
ations were laid? A. Yes. 
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Q. Now when you say foundations were adequate 
was that where you had samples of them or were 
you expressing a general opinion? A. From 
what I saw of the whole material exposed was 
such that 
Q. It was a general opinion based on general 
inspection? A. I expressed my opinion on a 
visual inspection of some 20 holes. 

Q. You could not tell us whether there was any 
mortar in these foundations that was of a high-
er specification than 1 to 4? A. I did not 
take any samples out to test. 
Q. Is that why you could not tell us whether 
there was any mortar that was below that speci-
fication? A. Not by visual examination. 
Q. What does the specification say about ex-
cavating for foundations? 
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(File handed to "witness) 
Q. (Mr. Scliermbrucker quotes) "the whole area 
covered or filling proceeds".' Now 
although you think it is insignificant,I think 
;:ou will agree that you did see black cotton 
soil under the foundations? A. In areas pos-
sibly covering 3 or 4 square inches. 
Q. Now when excavations had been done the 
specification required a concrete footing? 
A. Yes. 
Q. Do you know from your examination from the 
technical side whether there was any provision 
as to depth of and width of that footing? 
A. I cannot find anything (consults file). 
Q. You never came across any such provision? 
A. I cannot find anything. 
Q. Now I do not suppose you examined any of 
these concrete footings did you, or had them 
analysed? A. I looked at them. 
Q. You looked at them visually? A. Yes and 
scraped some of the concrete. 
Q. Did you have that analysed? A. No. 
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Q. So you are not. in a position to say whether 
it was 1:3s6 or not? A. No. 
Q. Would you he in a position to say that in 
some places the thickness of this concrete foot-
ing went down to as low as 1" to ll" A. I saw 
nothing like that. 
Q. Going by the specification, should it be poss-
ible to pull out any of that concrete by hand? 
A. No. 
Q. Were you ever present when that was done? 
A. I was not present when that was done. 

10 

Q. I do not want to get muddled over these holes. 
There were 54 holes open down to foundation bottom 
on one occasion? A. Yes, it is quite possible. 
Q. You miglit have looked at 54? A. I did not 
examine the work when Mr.Wevill was on the job. 
I have never met Mr.Wevill on the job and I have 
not examined any work he has done. 
Q. You only looked at 20 holes? 
like that. 

A. Something 
20 

Q. Then I suppose I can take it that in these 
holes you looked at there was no concrete footing 
that you could pull out by hand because it was so 
weak? A. There might have been I have no know-
ledge of that. 
Q. Now you refer to the stone on the Town. Hall, 
the New Town Hall that is being built outside 
(quotes) "the Town Hall stone has been chisel 
dressed on the site". I looked at it. The out-
side looks as though it is rough-faced? A. It is 
what.is known as rock-faced. The face and side 
and backs are dressed and after that rock-face 
finished. 

30 

Q. So that on the outside ol this stone you would 
have at each end, square corners, but in the 
middle rough dressed? A. That is what is always 
known as rock-faced. 

(DRAWINGS BEFORE THE WITNESS) 
Q. So specification for this foundation footing 
below the walls is 18" wide and 6" deep? A.That 40 
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is shown on the drawings, there is no reference 
to it in the specification. 
Q. Have you any reason for suggesting that 
these drawings were not supplied with the con-
tract documents? A. Yes they must have been. 
Q. You accept that? A. Oh yes. 
Q. And is it quite normal to have among con- . 
tract documents certain drawings? A. Yes. 
Q. And if drawings are included with the con-

10 tract documents is the purpose of that not to 
set out what is to be done? A. That is so. 
Q. Well then, these footings are 18" wide by 
6" deep? A. Yes. 
Q. With a 6" over-lap on each side of the wall? 
A. 6" projection. 
Q. Can I get down to lay-man's language and 
say "it sticks out 6" on each side of the wall"? 
A. Yes. 
Q. Would you be prepared to contradidt 'that" "" ' 

20 not 5$ of those exposed conform with that spec-
ification? A. I would not agree with that, 
because, of the 20 I saw, footings had reason-
ably complied with the drawings. 
Q. Now you spoke about taking samples of the 
screed and so far as I know the screed as an 
item was'satisfactory throughout? A. Yes 
throughout that particular floor. 
Q. Throughout the whole of the blocks? A. I 
could not say we did not test the whole lot. 

30 There was one floor open and that gave me an op-
portunity to take a sample. 
Q. Now if you had screed as good as your sam-
ples disclose and that the concrete floor und-
erneath was bad, the screed would give way 
would it not? A. Yes. 

In the Supreme 
C ourt of Kenya 

Plaintiff's 
Evidence 

No.9 
Samuel 
McConnel 
Cross-examined 
continued 

Q. You said samples were taken from a floor 
which the Municipality were demolishing. 
A. That is so. 
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Q. Samples of what? A. Screed. 
Q. You said they were demolishing it because it 
was unsatisfactory. Did you intend to imply they 
were doing it because screed was unsatisfactory? 
A. It was the Municipality who considered it un-
satisfactory, not me. 
Q. Did the Municipality consider the screed v/as 
unsatisfactory? A. I could not tell you what 
was unsatisfactory, they just pulled the thing up 
Q. Would you accept it from me that what they 
considered unsatisfactory was what was underneath 
the screed? A. No, I do not think so, because 
the Clerk of Works would have objected to my tak-
ing samples of the screed only had that been the 
case. 
Q. Let us get down to the actual fact. You say 
that they were demolishing floors because some-
thing was unsatisfactory? A. They considered 
something was unsatisfactory. 
Q. Where did you get that information from? 
A. Well, nobody takes a floor up t i i i * 

Q. How are you in a position to stand in that 
box as an expert and say the Municipality were 
taking up these screeds because they were unsat-
isfactory? A. Well it is inconceivable that 
anyone would pull up any work, for which good 
money has been paid, unless it was unsatisfactory 
I think the people responsible for pulling up 
work, if it was not unsatisfactory, -would get in-
to very serious trouble. 
Q. Can you shorten this and say when you saw 
them taking up the floors you assumed they were 
unsatisfied? A. Yes. 
Q. But you did not know what they were unsatis-
fied with? A. The Clerk of Works did not tell 
me. 
Q. Now had you examined any of these floors be-
ing taken up, before they were taken up? A.Some 
of them were sounded and were a bit hollow. I 
mean we dropped a wooden rod on them and they 
sounded a bit hollow. 
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Q. That means screed was not sticking to the 
concrete floor underneath? A. It might, or it 
might mean concrete slab was not adequately sup-
ported underneath. 
Q. What would you say was the most likely cause 
when you tap a floor and get a hollow sound? 
A. I should have thought it was the screed. 
Q. The screed not sticking to the concrete? 
A. I should have imagined that. 

10 Q. How if your screed is good it should stick 
to the concrete under-surface provided that the 
concrete under-surface is clean and wet? A.Yes. 
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20 

S. So that if the hollow sound was due to lack 
of adhesion in the screed, the indication was 
that the concrete floor had not been properly 
cleaned or wetted? A. It might be so. 

Q. Can you think of any other reason? A. The 
concrete slab itself rested on rather large 
stones and possibly the distances in between 
the stones were hollow. There is no reference 
in the specification to the size of the stones, 
or the necessity for filling interstices be-
tween the stones. 

Q. Would you then, as a Consulting Engineer 
say that, given full scope, the contractor did 
it any how he liked? A. I would not. 
Q. What would you expect him to do if there was 
nothing in the specification to say how he 
should do it? A. I should tackle the Clerk of 

30 Works on the subject straight away. 
Q. Now, did you in fact see any of this fill 
underneath the concrete floors? A. Oh yes, 
quite a number of them. 
Q. And from what you saw, would you say it was 
quite a possible cause for the hollowness that 
that fill was bad? A. I would say fill was 
bad. I would say the possibility is the speci-
fication did not require interstices to~be"fill-
ed. They may not have been filled and there-

40 fore you get the hollow sound. 
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Q. Try and take yourself away from this particu-
lar case. Can I ask you, as an Engineer, if, no 
matter whose fault it is at the moment, if you 
had filled underneath concrete floors - which was 
like the fill you saw - would you call it good or 
"bad? A. It v?as very good stone". It vbs"badly 
laid "because there were hollows in it 

JUDGE: 
Q. There were hollows in the filling you saw? 
A. Yes. 

Q. As a-Consulting Engineer and expert, would you 
say that, in your opinion, that might have "been 
the cause of hollow sound in tapping the floor? 
A. Yes. 
Q. I put it to you Mr. McConne], it is not usu-
al to find the cause for a hollow sound under-
neath the concrete "base? A. Oh yes. 

Q. Is it not usual for the reason to be lack of 
adhesion "between the screed and the concrete "base? 
A. Not necessarily. 
Q. You have had more cases where it has been due 
to the fill underneath the concrete floor? A. I 
should think so, on the average. 

10 

20 

JUDGI 

Q. 
A. 

Q. Would the somid not be very different 
according to whether it was the screed 
not adhering to the floor or hollows 
below the concrete slab? A."I have 
never found any difference in the sound. 

There is no difference even to the expert ear? 
Not so far as I know. 

30 

Q. Now you took some samples of mortar which you 
sent to the P.W.D. How many samples were there? 
A. I cannot find any record'of it. I was under 
the impression I had done so, but I don't think 
I did. 
Q. You did test the mortar with a pen-knife and 
you say it was good? A. Yes. 
Q. You never found any mortar which ran out; but 



151. 

10 

if you did put a knife into mortar and found it 
"ran out like sand" would you agree with me that 
it would he atrocious work? A. There would he 

wrong with it, yes. something seriously 
Q. Now referring to the Council's work of cutt-
ing out some of the external mortar - above 
floor level we have heard the Council took some 
mortar out and put some more back. You said 
this action 7/ould do more harm than good. You 
do agree with me that if the mortar taken out 
is bad and the mortar put back is good, it would 
stop the penetration of water? A. Yes. 
Q. And to that extent it would be an improve-
ment ? A. Ye s. 
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Q. Would you also agree that if the mortar tak-
en out was bad and mortar put back was good (I 
mean by that to specification) there would be a 
certain strengthening? A. Personally I do not 
think you can tamp mortar back to a depth of 2" 
and make a i ob of it from the surface. 
Q. Assuming you have got your hoop-iron in do 
you not think it would do anything at all? 
A. I do not think it is possible to drive mor-
tar into a depth of 2" in which mortar has al-' 
ready been laid, it is too difficult to cork it 
in. 

Q. By that do you mean mortar they put in would 
fall out? A. Oh no, it would probably be very 
good on the surface but not very good just be-

30 hind the surface. 
Q. So the only improvement would be to stop • 
water penetrating in? A. It would help that, 
yes. 
Q. You took samples of the concrete floors, 
but not the screed? 

JUDGE: 
Q. He took samples of the screed from one 

floor. 
Q. You did not take any samples of the concrete 
floor? A. No. 
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Q. When rock is specified what does it normally 
mean? A. Rock can vary "something that you could 
not take out with a shovel" is a very good defini-
tion. There is all kinds of rock. 
Q. Nov/ you told us that on 
viding floor on 5" to !-§•" -
"block 
Is that 

"you certainly could not expect 
not rather an overstatement? 

the specification pro-
that is the ablution 

good work". 
I mean 

the ablution block - what is the 
th of the ablution block? A. 
40 by 12. 

length and bread-
I suppose 30 or 

Q. Now, assuming your foundations are all down to 
solid rock and your fill is good, do you still say 
it would be impossible under these circumstances 
to lay a floor which went from 3" to in thick-
ness? A. Yes, I would dare to risk anjrthing 
like that. 

Q. If the foundation is on solid rock? A., You 
must remember there is the action of material say 
between the inside of the concrete slab and the 
rock and any material that is used as filling it 
is almost impossible to prevent a slight amount 
of settlement, no matter how well material is con-
solidated. 
Q. Did I correctly understand you to say these 
buildings had been up for 2 years and there was 
not, in your opinion, any crack of any signifi-
cance? A. In the walls that is so. 
Q. That is the walls? A. Yes. There is;prac-
tically no'cracking or very little cracking," in 
the floors, which seems to indicate they made a 
very good job of the filling. I would not do it 
myself. I would not construct a floor of that 
thickness of filling. 
Q. But you go on further than that, you say he-
cause of this thickness you'certainly could not 
expect a good job? A. I would not expect a good 
j ob. 

Q. Do you say these blocks hav 
years without any material cracks? 
up very well indeed, fa; 
expected. 

stood up for 2 
A. They stood 

better than I would have 

Q. Well then in jrour experience is that any proof 
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that you could put in a good floor 3" to li" 
thick? A. No I would not dare do it on my 
work. 

Q. You say you would not dare do it, "but Mr. 
Ata U1 Haq might do it and get away with it. 
Do I not understand you to mean he has done it 
in this case? A. Yes. 

Q. I say the floors were very badly cracked, 
but I am basing myself on your opinion? A. I 
am dealing with the ablution 
Q. I think it was only the ablution blocks 
that had this particular specification? A. Yes. 
Q. That is why I am confining myself to that? 
A. Yes. 
Q. On the one hand you say quite positively 
"they certainly could not expect good work from 
a specification 3" to l-§-" concrete floor and on 
the other hand you say in this particular case 
we got it. How do you reconcile this? A. I 
do not know how it is, he may have put more 
concrete in than was specified. 

Q. How many ablution blocks were there? A. Oh 
dozens - quite a lot and they stood up re-
markably well. 
Q. You put in a piece of hoop-iron? A. I did. 
Q. Did you notify anyone to go with you from 
the Council? A. No, but I can go to the same 
place and take another piece. 
Q. Do you know the block number? A. I can 
show it to you. There is a road runs at right 
angle to the buildings and practically square 
and from the two corners of that square 
Q. Now I think you will agree you are not in 
a position to say there is hoop iron in every 
alternate row? A. No I cannot see through 
opaque . 
Q. All you can say is there is some hoop-iron? 
A. Ye s. 
Q. There is one piece you have seen? A. Yes. 
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Q. You also took out 3-ply damp course. Are you 
making the suggestion that 3-ply damp course was 
used throughout the job? A. No. 
Q. Do you know 1-ply and 2-ply was used? A. Yes. 
Q. Do you know there was 3-ply ruberoid material, 
both in the City Council stocks and at Gailey & 
Roberts? A. I know nothing about that. 
Q. You might look at para.25 of the specifica-
tion - "jointing (quotes) "all external 
bag wiped". What does that mean? A. You get 10 
cement mortar and a piece of sacking and you rub 
it over to produce a reasonably smooth surface. 

/ . . . . 

Q. On this type of specification, would that ap-
ply to the joints or to the whole stone? A. It 
would apply to the joints and the stone - the 
whole surface. 

(SPECIFICATION HANDED TO WITNESS) 
Q. Para. 25 is dealing with "jointing" is it not? 
A. Yes. 
Q. What does jointing mean? A. Mortar is 20 
pressed in at the joints with a trowel. 
Q. Is that a sort of pointing? A. It is crude 
pointing. 
Q. And is that what you bag-wipe? A. It is the 
external walling - you will find that there is a 
reference to the internal walling (quotes) "walls 
to be bag-wiped unbroken surface". 
Q. So would you say it requires the whole to be 
bag-wiped? A. Yes. 
Q. Were these we,lls bag-wiped? A. They were. 30 
Q. And were they dressed off to a fair face. 
A. Yes. 
Q. I note that when v/e start dealing with this 
clause you agree. Would you like to know what a 
fair-face is. I take it you do not know? A.Well 
different people have, different interpretations. 
Can I define what I think is fair-face? 
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Q. Yes. A. It is one in which all the marked 
irregularities are chipped off and projections 
removed. It is an undulated surface, hut there 
are no sharp changes in the surface. 
Q. It is as near as you can get it without 
smooth surfacing? A. It is very inferior to 
plaster. 

Q. You can either have the whole stone faced • 
or you can have it rough faced or quarry faced, 
hut when it is in the wall - put in"quarry"~fhd-
ed it is subject to a certain amount of dress-
ing is it not? A. Yes. To get the surface to 
have no sharp places. A general sort of even-
ness . 
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Q. And you say that was done? A. Yes. 
A. Yes, to comply Q. To your satisfaction? 

with the specification. 

20 

JUDGE: 
Q. You have referred to disintegrated 

stone under the surface? A. Yes. 
Q. I want you to tell me how it compares 

with murram. A. Murram is a similar 
sort of stone. If it is disintegrated 
stone I should consider it a similar 
sort of thing and quite capable of 
carrying the same sort of loading. 

Q. I think there is a big difference between 
natural rock and the ground and loose murram? 
A. Yes, murram varies very considerably but 

30 you cannot be too definite about these things. 
The disintegrated stone to which I referred 
was fit to take the foundations. 
3rd May 1957. 
Resumed 10.30 a.m. 
Gross-Examination: MR. SCHEHMBRUCKER: 
SAMUEL McCONNBL : (on previous oath). 
Q. Mr. McConnel you referred to para. 'P' on 
page 7 of Mr. Wevill's report. Perhaps I can 
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read it (quotes)"the flues to the cook rooms 
left rough" And I think you said with regard to 
that, that it was rather an old English custom and 
you would not specify it, but so far as this con-
tract is concerned it was specified. A'. Yes. 
Q. Now talking about damp-course. I think you 
said lots of buildings had no ruberoid damp course? 
A. Yes. 

Q. They 
sort yes, 

have 3s 1 mortar? Something of that 

Q. 3si would that be quite sufficient without 
damp-course? A. Well I have lived in a. number of 
houses without it and I have found no reason to 
complain and no moisture has risen in the house. 
Q. I ask you that, because I 
earlier, to keep moisture out 
or is that in some other part 
A. Well, I think pointing 2:1 
is largely a matter of opinion 
le, but some people think 2:1. 
in the same house for 10 years 
ruberoid damp course in it and 

of 
think you said, 
you 

the 
The damp c ours e 
I think 3si amp-

I have been living 
and there is no 
I do not suffer. 

should have 2: 
building? 

Q. Dealing with 
page 8 - (quot 

the complaint about ne.ils on 
es) "they were not long enough 

to go through the timber concerned 
you could find n 
say nails should 
You do not sugge 
should use nails 
do you? A. No, 
that satisfy the 
officer. 

4! II v ou said 
othing in the specification to 
be of any particular length, 
it by that, that the contractor 
that were too short for the job 
I would suggest that he use nails 
Clerk of Works or supervising 

Q. And normally those nails should be long enough 
to go through the timbers conoerned? A. That is 
a matter for the supervising authorities. 
Q. But while we have you in the box "here, as an 
expert, what would you recommend if you were the 
supervising authority? A. I should draw up a 
specification that would enable me to put in nails 
that were sufficiently long to be clenched. 
Q. What do you moan by 'clenched'? The nail 
penetrates through the timber and turns over. 
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Q. But you are not suggesting that a good work-
man should use a nail shorter than that., if it 
was not so specified? A. The Municipality ap-
pe a r to have been satisfied. 
Q. Never mind what the Municipality were sat-
isfied with. You are not suggesting that nor-
mally, because the specification does not give 
a detailed length, that a good workman would 
not, in any event 'clench' his nails? A. I 
have not done work under these conditions. 

Q. If you went along and looked at work, with-
out looking at the specification and you found 
nails were short - too short to be 'clenched'-
would you call that good or bad workmanship? 
A. I should have the whole thing altered. 
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Q. Would you call that good or bad workman-
ship? A. I would not call it good workman-
ship. 

Q. Now you said that you thought the retention 
money should be sufficient? A. I did. 
Q. To bring these buildings up to specifica-
tion? A. Yes. 
Q. Do you agree with me therefore, that we 
have not yet reached the stage to say that they 
are to specification? A. No. 
Q. You did say that it would be quite impossi-
ble for any responsible officer to have issued 
the certificates if he did not share your view 
that the work was good enough to justify the 
certificates. A. Certainly. 
Q. Do you not think you are being a little ex-
travagexat in using the words 'quite impossible'? 
A. It would have been impossible for any of the 
engineers I have been associated with. 
Q. I suggest that you mean it would be 'un-
usual'? A. No. I think 'unusual' is too mild 
a term to use. 
Q. Would you, assuming for a moment that that 
work was in fact not up to specification - was 
a long way short of specification - agree that 
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certificates have been issued? 
cates have been issued. 

A. Oh, certifi-

Q. What do you mean by saying 'it would be quite 
impossible'. A. No Engineer with an ordinary 
sense of engineering ethics, v/ould issue certifi-
cates unless he was absoluteljr certain that he 
was justified in disposing of some of his client's 
money. 

Q. Therefore, prima-facie by the issue of the 
certificate he should have been so satisfied? 
A. I should imagine he was. 
Q. But you are not in a position to say that be-
cause he issued a certificate it is impossible 
for there to be any bad work in the buildings? 
A. No, there might be minor defects in the build-
ings, but nothing of the nature of those alleged 
by the Municipality. 
Q. Why? A. Because he has been constantly in-
specting the work. 
Q. How do you know he has been inspecting the 
work? A. You have had the evidence of the Com-
mission of Inquiry. 
Q. You were not there at the time? 
the evidence 

A. I heard 
• • • • • 

Q. Yes, but you must not talk about evidence you 
have heard. A. No engineer with sound engineering 
ethics would ever issue a certificate unless he 
was absolutely satisfied himself. 
Q. Now when there are alterations in specified 
work they should normally be covered by variation 
orders? A. Certainly. 
Q. Now you dealt with Mr. Stone, you gave us your 
opinion of him. Were you ever present before you 
were retained by the Plaintiff to see'anything'"Mr. 
Stone was doing on this contract? A. Not on that 
contract. 
Q. Would you not go so far as suggesting that if 
there was a Clerk of Works on the job the building 
contractor be entitled to get away with work below 
specification if he could - would you? A. Oh no, 
not at all • 
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Q. I referred yesterday to your visit - your 
one and only visit to the site with Mr. Mould 
and I think it is only fair I should now go 
through Mr. Goodwin's notes which I have got. 
I have been given these notes dated 25th Novem-
ber. I understand My Learned Friend wishes to 
object to these. 

MR. 0'D0K0VAN: 
No objection if he (Mr.Goodwin) is being called, 
MR. SCHERMBRUGKER 
Mr. Goodwin has left the City Council. -Submits 
if notes can be produced and identified, they 
would be relevant. 
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Submits that if Mr. Mould can say notes were 
taken in his presence and can identify them, 
they can be produced by Mr. Mould. 
RULING: 
Notes not admissabie if Mr. Goodwin not called, 
though they may be used by Mr. Mould to assist 

20 his memory if taken in his presence. 
No objection to Cross-examination on matters 
contained in notes. 
Q. I am instructed that on the occasion'of this 
visit you put forward certain points of objec-
tion which were these (quotes from Mr.Goodwin's 
notes). Can you remember or say whether you ex-
pressed these views to Mr. Mould at that meet-
ing? A. Could I say something? "May I say that 
I saw no notes being prepared whilst I was with 

30 Mr. Mould or Mr. Goodwin and I do not believe 
they were prepared in my presence. 
Q. Now will you tell me whether you can remem-
ber or can say that you said to Mr. Mould at the 
time of this interview that the City Engineer 
had given certificates that buildings taken over 
were satisfactory and that the contractor was 
paid for his work? A. I probably told him, -
I cannot recollect the exact words - that we 
held certificates signed by the City Engineer, 

40 marked "correct". I do not think I told him in 



160. 

In the Supreme 
C ourt of Kenya 

Plaintiff's 
Evidence 

No. 9 
Samuel 
McConnel 
Cross-
examination 
continued 

the words you have just quoted, hut I think I did 
say that 
Q. But you cannot "be sure? A. No., I cannot. I 
have no recollection of the notes. I am sure they 
were not taken in my presence. 

JUDGE: 
Y/hether or not notes were taken - the 
point that is put to you that requires an 
answer is, can you remember or say that 
you expressed the view that the Architect 
had regularly visited the site without 
objection to the standard of the work? 
A. Yes. 

Q. You did say that? A. It is extremely 
probable that I did say that. 

Q. Well now, what foundation have you for making 
that statement? A. Because the various Munici-
pality officials are paid to exercise proper'su-
pervision; it is part of their job that they 
should approve of the large sums of money being 
paid to the contractor and it is the only infer-
ence I could draw from it. 
Q. So it was inference you draw from the fact 
that the certificates had been issued? A. No, I 
would'say that it is just a question of ethical 
c onduct. 
Q. You had no personal knowledge of it? A. I 
have not been on the job morning, noon and night 
since it started, but I think it is a reasonable 
inference to make. 
Q. It was an inference you made? A. Yes. 
Q. Prom the fact you had seen the certificates? 
A. Yes and had been told various things by vari-
ous parties. 
Q. Plus hear-say? A. Well, from the Clerk of 
Works. 
Q. And you were repeating what the Clerk of Works 
had told you? A. Well. as have said I was not 
present the whole time. 
Q. Did you say that the Clerk of Works was on the 

10 

20 

30 

40 



161. 

10 

site every day? A. I would not "be able to 
say that. He was certainly in charge of the 
work, but I could not say he was on the job 
every day. 
Q. I understand you are sufficiently mindful 
of this visit to say you did not make that 
statement - say you don't remember if you like. 
A. I do not remember. 

Q. And did you say he should have brought the 
contractors attention to any defects at the 
time? A. I Lave no recollection of saying 
that. I might have said it. I still stand by 
the atement. 
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Q. That he should not have allowed work to 
proceed until work was rectified? A. I have 
no recollection. 
Q. Do you remember whether you remarked 
"buildings after nearly a year showed no signs 
of serious deterioration in your opinion? " 

20 A. That I do not remember making. I saw no 
notes being taken, but I possibly said build-
ings did not show any serious signs of deteri-
oration. 
Q. Do you remember whether you said they were 
not dangerous or unsafe? A. I do not think 
I said so, but I do not think they are danger-
ous or unsafe. 
Q. Well, let us summarise this. Do you remem-
ber on that occasion whether you emphasised the 

30 fact that whatever was done the Clerk of Works 
must have been satisfied? .A. Possibly, I 
cannot tell you. 
Q. Do you remember expressing any opinion 
that the raking-out 2" and repointing was not, 
in your opinion, essential? A. I do not re-
member making such a statement but I would ac-
cept it. 
Q. Would you accept you also said you thought 
i" - I"" would be adequate? A. If the raking 

40 out was necessary that would have been adequate 
to put the work in order. 
Q. Well, Mr. McConnel was it necessary there? 
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A. I do not consider it was necessary, hut it 
was not for me to discuss the matter with the 
Council 
quent proceedings. 

s representative in view of the subse-

Q. I am suggesting that when you and Mr. Mould 
were there, you did put forward points and these 
are the points you put forward and you said that 
raking out -§-" and f" would be adequate - can yon 
remember? A 

Jti. i I have 110 recollection of that 
and no notes were prepared in my presence. 

JUDGE: 
You are being asked whether you said or did 
not say certain things - whether notes were 
prepared is immaterial. 
Q. Can you remember whether you said them 
or not? A. I cannot definitely remember. 
Q. You might have or you might not? "" .' 
A. Some of the things I might have said. 

Q. I am only talking about raking out? A. I 
do not think I discussed it in very great detail 
vrith Mr. Mould because of the subsequent proceed-
ings. I thought it inadvisable. 
Q. Can you remember whether you expressed the 
opinion "City Council should have employed reli-
able and capable supervising officers"? A. I 
have no recollection of v • -i-

. u 
Q. Can you remember whether you had that opinion 
at the time? A. I assume they did employ suit-
able officers. 
Q. You told us, at the time of Inquiry you felt 
pretty strongly. Can you remember whether at 
this time you had in mind that the City Council 
should have employed capable supervisory offi-
cers? A. It was on an entirely different matter. 
Q. Now we will come down to this one point. Can 
you or can you not say whether at the time of 
this visit - 29th November - you did have in 
mind that the City Council should have employed 
capable supervisory officers? A. I can only as-
sume they did. I have no recollection of making 
that statement. 

10 

20 
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40 
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Q. Can you remember whether that was your op-
inion on the occasion of this visit - that you 
had that in mind? A. No. 
Q. You cannot remember? 
remember. 

A. No, I cannot 

Q. You might have? A. Yes. 
Q. Have you any recollection that Mr. Mould 
expressed certain views to you, one of them was 
that the City Council had not received 'fair 
value' for their money in this case? A. He 
might have that. 
Q. Do you remember Mr. Mould emphasising that 
the contractor should have worked to specifica-
tion? A. He might have said that. 
Q. Do you remember that he took up the view 
generally that the contractor had not kept to 
the specification? A. Oh yes. 
Q. Do you remember whether Mr. Mould showed 
you some samples of mortar which he said were 
well below requirements? A. No, I do not re-
member - he might have done. 

Q. It is rather an important one. Can you not 
get yourself into the position of saying wheth-
er he did or did not? A. I do not think he 
did. 
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Q. Had you anything to do with part 'C' of 
this contract? A. Colonial Construction Com-
pany asked me for advice. 
Q. There-is only one point? Did you go with 

30 the party, at this meeting, from part 'B' to 
part 'C'? A. It is quite likely, yes. 
Q. Did you know that Mr. Wevill was making an 
inspection of these premises in April, 1956. 
A. Yes, I did. I visited the site once' and 
saw him obviously making some examination, and 
from hear-say I heard he was doing something 
of the sort, but I saw him on the site. 

Q. Did you inspect at that time, the holes 
that were dug down to the bottom - to the 
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"base of the. concrete of the foundations? A. I 
did not. 
Q. Did you know there were such holes in exist-
ence? A. Well I knew that he was carrying out 
investigation, "but I was not invited to see any-
thing he did and I felt that I must not approach 
Mr. Wevill, as he was acting for the other side. 
Q. Did you put through any application to "be 
allowed to go and look at these holes? A. No. 
Q. Well then you would not know what the average 
depth of the foundations was? A. I did not ex-
amine them. 
Q. Yesterday I was dealing with irregularities 
in the foundations. It was on this occasion, in 
these holes that some of the foundations showed 
in every lot of the concrete footing "below that. 
A. So you said. 
Q. Would you not "be in a position to say any-
thing about that? A. I have already said I did 
not examine Mr. Wevill's work. 
Q. There were some places in these buildings 
where there was no ruberoid damp course at all. 
'Would you know that or not? A. I would only 
know what I have seen myself. 
Q. Well, I am only asking you whether you would 
know or not that in some places in these build-
ings there was no ruberoid damp course? A. It 
was impossible to state without demolishing the 
walls. 

Q. Would it be possible to tell it from a hole 
dug down adjacent to the foundations? A. You 
had to dig into the wall itself to satisfy your-
self there was no ruberoid. 
Q. So if you dug into the wall would you have 
to dig in very far? A. You would have to dig 
at least 1" or so. 
Q. And the damp course ruberoid covered the full 
width of the foundation wall? A. Well normally 
it is unsightly. I usually point it up with 
cement mortar. 
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Q. And it should normally cover the full width 
of the foundation wall? A. Yes. 
Q. Now would you agree that since - shall we 
say since the beginning of 1956 - costs, prices 
of building material and labour have gone up 
considerably? A. Oh yes., considerably. 
Q. Now you have already been through Mr.Y/ev-
ill's report so I will not go through it in de-
tail, but you will agree it is arranged under 
different headings on the basis of - quoting 
specification, giving tests and findings and 
giving the conclusions? A. Yes. 

Q. You have studied that report? A. Yes, I 
have. 
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Q. Can I say you agree that the quotations 
from the specification are correct? A. Well 
I will just have to look at them individually 
(studies report). 
Q. You cannot tell me off-hand? A. No, I 

20 must check it. 
Q. But Mr.McConnel you have studied this re-
port of Mr. Wevill's very carefully? A. Yes. 
Q. And I am asking you quite a normal ques-
tion. Would you normally know whether he had 
correctly quoted specification or not? 
A. There are one or two points in which I dis-
agree with him in his interpretation of the 
specification. 
Q. In his quotation from specification this 

30 is first headed under each item? A. I have 
not got a copy (copy handed to witness). 
Q. Can you tell me if there were any wrong 
quotations from specification? A. I would 
like to look through my notes now (consults 
notes). I think, generally speaking they are 
perfectly correct. What I do think is that 
Mr. Wevill read into the specification a good 
deal more than was in it. 

40 
Q. I am not asking you what he read into the 
specification. A. I think generally speaking 
it is perfectly correct. 
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Q. Now then we wont worry about his tests and 
findings because you might have your own views 
about them, but in his conclusions these are a 
very important aspect of his report? A. I 
presume so. 

Q. Are there any of these conclusions that you 
do agree with? A. Some of the things. I only 
dealt with those I did not agree with. Those I 
agreed with I did not worry any more about. 

Q. There were some you agreed with? A. Yes. 
Q. You cannot tell us from your notes, which of 
those conclusions you do agree with, without 
spending a lot.of time? A. Would you like me 
to read out my notes? 

Q. No you can refresh your memory. Are you in 
a position to tell us how many of the conclus-
ions you agree with? 

JUDGE: 
I think you should go through the vari-
ous items in detail. 

MR. SCHERMBRUGKER 
I do not want to waste any more time 
than I have to. 

MR. MoCONNEL: 
Would you allow me to read out my notes 
on each conclusion. 

MR. SCHERMBRUCKERs 
I do not think we want all the comments 
only the ones, if there are any, you 
whole-heartedly agree with. 

JUDGE: 
I think if you want this it would be quick-
er to put the actual conclusions to the 
witness otherwise the witness is going to 
have to go through his notes on the one 
hand and the conclusions on the other. 

MR.SCHERMBRUCKER: 
In that case I will leave the evidence. He 
has gone through it in fair detail. 



167. 

10 

Q. You cannot tell us which of them you agree 
with? A. No. 

Q. Just one or two individual points. In block 
38, I am told there was not one floor that had 
not cracked. How many floors would you say 
were cracked? A. I should not say there was 
not one floor that had not cracked. 

Q. I am only talking about block 38? A. There 
might have been hair cracks. Hair cracks are 
very minor shrinkage cracks. 

Q. These are only cracks in the screed. We are 
not challenging the screed it was good. Cracks 
must have been due to something below the screed. 
A. They were not all cracked. I would not a-
gree with that. 
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Q. But you cannot tell us from your notes how 
many were cracked in 38? A. I would certainly 
have noticed if there had been an abnormal num-
ber and made a note of it. 

20 Q. 
A. 

Can you tell us the number, how many rooms? 
No. 

Q. Now the pointing on these blocks." Am I 
correct in saying that should have been done 
with mortar mixed with red? A. I beg your 
pardon. 

30 

Q. Do you know from your visual inspection 
whether there was a lot of that pointing that 
was just painted over red? A. I do not know. 
Q. On the visit with Mr. Mould in November 
1955 you referred to digging of trenches round 
the building and you said that they were at-
tempting to break up jointing? A. No. 

Q. Did you say they were breaking up jointing? 
A. No I certainly did not. 

40 

Q. What I moan is in November you made a visit 
with Mr. Mould and there were some holes dug 
and trenches round the building. Are you mak-
ing any suggestion that anybody there was break-
ing up jointing? 
that I am aware. 

A. I certainly did not, not 

Q. They were not doing it? A. No. 
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Re-examination 

Q. Did you notice then taking out mortar? A. No, 
I don't think I did. 
Q. Now you aid suggest ilr. McConnel that the ab-
sence of Bills of Quantity meant. a saving of 
on the contract to the Council? A. Yes. 
Q. Now I would think, would you not, that Bills 
of Quantity for the Council contract would be 
prepared by the Council'3 own expert staff? "A.It 
would still cost money. I think they have often 
had bills prepared outside. 
Q. Would you agree that in most cases they would 
prepare their own Bills of Quantity through their 
own expert staff? A. I do not know. I know 
they have given it out. 
Q. Do you know them sufficiently well to know 
they have staff who can prepare Bills of Quantity? 
A.. Their staff change so often I would not like 
to say. 
Q. You do not think much of the staff? A. I have 
nothing against the Municipality staff at all. 
Q. You made inspections of the site of these 
buildings. When was the date of your last inspec-
tion? A.-I visited Mr. Ata Ul Haq during the 
adjournment, I do not know the exact date. 
Q. How long was the visit? 
quarters of an hour. 

A. Ab out t hr e e -

Q. You did have visits when you were really 
studying the place? A. Yes. 
Q. Did you have visits where you inspected room-
by-room? A. Yes. There are a great many rooms. 
I visited,.I think, all the rooms on different 
occasions. 
Q. When was the last occasion you did that.sort 
of inspection. A. Oh many months ago. 
Re-examination: MR. 0'DONOVAN; 
Q. I think you said Mr. McConnel that certain of 
the floors were hollow? A. I did. 

.0 

20 

30 

Q. Do you remember in which blocks they occurred? 
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A. On going home last night and consulting with 
the contractor I found out that it was not one 
of Ata Ul Haq's floors it was one belonging to 
another 

MR. SCHEHM3RUCKER: 
Is this consultation with the contractor 
since witness started giving evidence. 
Mr. McConnel 
I should explain that I am making every 
effort to be certain of every statement, 
that what I say is absolutely correct. 
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JUDGE; 
You are only entitled to give evidence of 
your own knowledge, not hear-say evidence. 

Q. Mr. Schermbrucker wanted to know a certain 
point I will put the question to you. You said 
you saw the contractor and Quantity Surveyor? 
A. Yes. 

Q When did you see them? A. That was two or 
three weeks ago. 
Q. Did you, since the adjournment yesterday, 
see them - Mr. Newton or the contractor? 
A. Yes I saw the contractor not Mr. Newton, ! 
tried to see him but he was out. 
Q. My question to you was, in which of the 
blocks do you recollect these hollows occurred 
Have you any further recollection of the matt-
er or do you wish to correct your previous 
statement? A. My recollection has been prov-
ed by what the contractor tells me and I find 
that the hollow floor 

JUDGE; 
n Are you relying on what the contractor 

tells you or your own recollection on 
the matter?' A. Prom what the contrac-
tor told me, my recollection of the 
position of the floor has been sort of 
revived and brought home to me. 
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JUDGE: 
Q. You are speaking of your own recollection 

of these floors now? A. Yes, "but "brought 
"back to me . 

Q. What I want to know is, although you may 
have "been reminded of it, you are speak-
ing of your own recollection and not of 
what you have "been told? A. Yes, of my 
own recollection now. 

Q. Well what have you to say about my question 
of the blocks where the hollows occurred? A. I 
misinformed the court. It was a piece of'wbrk 
that the Municipality had carried out on a floor 
belonging to another contrac "u OT • 
Q. What is the name of the other contractor? 
A. Chanan Singh. 
Q. You saw the floor being taken out, about which 
you spoke yesterday? 
same one. 

Yes, this is not the 

Q. Prom which block did that occur? A. Oh, it 
is a long time ago. It was one of Ata U1 Haq's 
rooms, but which it was I do not know. I called 
the Clerk of Works and showed him The screed I 
took away. We could possibly remember the num-
ber of the room. 

JUDGE: 
Q. I just want to clear up the question of 

the hollow floors. Were there any of 
the floors constructed by this contrac-
tor which sounded hollow? A. The Con-
tractor who is Plaintiff, Sir? 

Q. Yes. A. Well I think there were one 
or two. We sounded a very considerable 
number of floors. 

Q. And there were one or two of the floors 
the subject of this case? A.'Yes,one 
or two may sound slightly 

Q. I just want to know whether some did 
sound hollow? A. Yes. 
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Q. Were they serious sounding hollows? A. No, 
sounding hollow could vary between something 
very slight and something very pronounced. 

Q. And on the contractors work how would you 
describe the hollows. Was it important or un-
important? A. I think quite unimportant. 
Q. You also stated Mr. McConnel, that to some 
extent work was not in accordance with the 
specification. Would you elaborate? In what 

10 respects? A. Well, the chimneys were not 
purged and there were a number of minor matters 
in which specification seems to have been vari-
ed by the Clerk of Works; which he was perfect-
ly entitled to do. There were some verticle 
louvres which were certainly a long way below 
speoified thickness. 
Q. You saw there were some verticle louvres? 
A. Yes, "which were thinner than specified. 
Q. Does not that complete your answer? A. Yes. 

20 Q. In this particular case - of this contract -
I think certificates were issued by Mr.Bridger, 
the City Engineer? A. Yes. 
Q. Did you intend, by the answers which you 
gave to my learned friend, to imply any criti-
cism of Mr. Bridger in issuing these certifi-
cates? A. None at all. 
Q. Do you know Mr. Bridger well? A. Yes. 
Q. What have you to say as to his capacity 
and integrity? A. I would not question eith-

30 er his capacity or integrity. 
Q. You were asked whether you had seen Mr. 
Stone functioning on this particular contract 
and you replied "no, but I have seen his work 
in relation to other contracts"? A. Yes, on 
many occasions. 
Q. Do you remember what his position was when 
he retired from the Railway service? A. He was 
Chief Draftsman in charge of the drawing office 
and he also supervised building construction 

40 work in Nairobi. 
Q. How extensive is his building experience? 
A. I should say very extensive indeed. 
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ATA UL HAQ (affirmed) 
Cross-examination: Mr. Ifackie-Robertsoii. 

Q. Nov/, Mr. Ata U1 Haa, as I understand the 
evidence which you gave in chief, you contend 
that you have executed this work in accordance 
with the contract and specifications, except 
for a few minor points - is that right? 
A. Yes. 
Q. And in some respects you did a Letter -job 
than the specification requires? A.. No. I did 
the work in accordance with the specification. 
Q. You put cedar faeia boards instead of podo 
facia boards? A. Yas. 
Q. And is not oedar recognised as better wood 
than podo? A. We used both types. 
Q. Answer my question. Is not cedar generally 
recognised as being superior wood to podo? 
A. Yes. ~ i 

Q. So that in respect of the facia boards, you 
were doing a better job than the specification 
required? A. We used cedaDV with the permission 
of the Clerk of Works. 
Q. Which was better v/ood than that required? 
A. Yes, cedar is better than podo, but I thought 
that during the retention period I would be sav-
ing something by doing this. 
Q. In other words you say that you thought that 
the cedar which you used for the facia boards 
would stand up for the six months maintenance 
period better than the podo which you were using 
on the job? A. Yes, because podo wood gets 
worse in the rainy season and cedar does not. 
Q. Now, Mr. Ata U1 Haq, can you tell me what was 
the specification for the concrete to be used in 
the foundations? A. Yes. 
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Q. What? A. Specification was Is 3: 6. 
Q. And did you comply with that specification 
throughout this job, in laying the foundations? 
A. Yes. 
Q. First of all the walling below ground level 
below plinth level - did the specification say 
1 to 4? A. Yes. 
Q. Did you comply with that specification 
throughout this job? A. Yes. 

10 Q. Now can you tell me what the specification 
for mortar was in the walling above ground 
level? A. 1 to 6. 
Q. And did you comply with that specification 
throughout this whole job? A. Yes. 
Q. Before I go any further Mr. Ata TJ1 Haq, on 
these last three points - mixture of concrete 
mixture for the concrete in the foundations -
mixture of the mortar below ground level and 
mixture of mortar above ground level - if you 

20 want to change your answer in any respect this 
is your chance to do it, I will not give you 
a chance later on. A. No I don't want to al-
ter it. 
Q. Are you quite sure if we go and take samp-
les now that we will find in each case, re-
sults complying with the specification? A.Yes, 
you can go where you want to qualify my answer 
that when you mix mortar there is always a var-
iation in the consistency of the mortar. 

30 Q. Well, will you tell me Mr. Ata U1 Haq, the 
procedure which you used in this contract for 
mixing your mortar? A. We mixed the mortar 
with the help of concrete mixers. 
Q. So I gather from your evidence-in-chief, 
but how did you measure out the stuff that 
went into the concrete mixers? A. We had 
made up boxes which we used. 
Q. And how long did you keep the mixture ro-
tating in the concrete mixers? A. The time 

40 of rotation varied from 10 to 15 minutes. 
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Q. Now is that not sufficient to ensure that the 
materials are all properly mixed together? 
A. During that period the attitude of the labour-
ers was if anybody asked them to do something ac-
cording to certain instructions - if you said to 
do something according to the instructions - they 
hated our instructions and lost their tempers and 
came to blows with us, and only a few days had 
passed after which our Kikuyu labour was detained. 

Q. Now, Mr. AtaUl Haq, are you trying to sug-
gest to the court that by reason of the difficul-
ties you experienced with your labour, "it" was 
impossible for you to mix concrete properly and 
comply with the specification for this job"? A. I 
have explained to you the circumstances and other 
difficulties which we encountered, but I do not 
want to alter the answer I have already given. 

10 

Q. As I understand your explanation it means 
that it was so difficult for you in dealing with 
your labour that you may not have complied•with 
the proper mixing of the concrete? A. No, we 
did mix the mixture to the required consistency. 

Q. 'Well now, to go back to my original question, 
If you had the mixture for concrete or mortar in 
the concrete mixer for 10 to 15 minutes, is that 
not sufficient to ensure that the materials are 
properly mixed? A. Yes. It is the correct 
time and the required consistency should be 
reached. 
Q. Would you explain to My lord, your previous 
answer that in mixing concrete there are some-
times variations in the mixture? A. Yes, it is 
true, because I cannot stand, in person, over 
every machine. 
Q. And neither oould Mr. Stone? A. Yes, he 
cannot. 

20 

30 

Q. So that you say that there might be'varia-
tions in the mixture due to carelessness of your 
workmen? A. No, we were very careful and we 
always warned them to be very careful. 
Q. You are either 
were possible variation 
there were not 
in the mixture 

-t, 

ie Court that there 
in these mixtures or 

There is always variation 

40 
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Q. Tell me whether the variation is a fault 
which you personally accept as your fault?"' 
A. It is not a fault, "but it does happen in 
practice. 

Q. And it happens because the right quanti-
ties of the various ingredients have not been 
put into the concrete mixer? A. No. 

In the Supreme 
C ourt of Kenya 

Plaintiff«s 
Evidence 

No.10 

Q. Will you tell me how the variations occur? 
A. It happens because it depends on the ais-

10 cretion and intelligence of the operator of the 
mixer who feels that now the mixture must have 
obtained its required consistency and he takes 
it out. 

Ata-Ul-Haq 
Cross-
examination 
continued 

Q. The consistency would depend only upon the 
amount of water which had been added is that 
right? A. Yes, we used the right quantity 
of water. 

20 

Q. And if you used the right quantity of water 
you will get the right consistency? A. That 
is true, we have to use the right quantity of 
water for mixing it, but it does happen not 
only in my work, but it will happen in every 
other man1s work. 

30 

Q. Quantities of sand and cement which go in-
to the mixture are laid down and mixed are 
they not? A. Yes. 
Q. And so after that you have to add the re-
quisite quantity of water? A. Yes. 
Q. Now if you are right in the quantities of 
dry materials which you put in, the consis-
tency can only be affected by the amount of 
water? A. No, that does not depend upon 
the quantity of water. 
Q. Well, can you explain what does affect the 
consistency? A. The variation I have already 
explained is due to the wrong judgment of the 
operator, who operates the machine. If he 
feels required consistency has been obtained, 
he takes it out. 

40 Q. Can you explain where the judgment of the 
operator goes wrong - either in what he puts 
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mixture running? A. If supervision "is" not 
there, the African may take out the mixture "be-
fore its consistency is reached. 
JUDGE: 

No.10 
At a-Ul-Haq 
Cross-
examination 
continued 

Q. The question was are the variations due to 
the wrong quantities, or not being put in 
long enough? A. The difficulty is that 
we had work which was spread out at differ-
ent places. 

Q. The question is quite simple. You said there 
are variations which occurred in the concrete 
mix? A. Yes. 

10 

Q. Now the question you asked now is, are 
these variations due to wrong quantities 
having been put into the mixer, or are they 
due to the mixer not being operated long 
enough? A. Yes, if you put in a mixture 
with the right amount of ingredients and 
the machine does not rotate for the proper 
time 

20 

Q. What did happen here, were the right quanti-
ties put into the machine? A. We had seen 
ingredients put in in the right amount in the 
mixer, because we had instructed the boys. 

Q. So you say variations are due to errors in 
the tine the machine was operated? A. Yes 
and there is always variations in this 
mixture. 

Q. Now you told us that your mixers were running 30 
from 10 to 15 minutes. Do you suggest that that 
time would be insufficient to achieve the proper 
mixture? A. It was the proper time to get the 
proper mixture. 
Q. So that a variation could only arise where 
your employees did not run the mixture for that 
period? A. No, I used to be always there to 
supervise. 
Q. Would you suggest, Mr. Ata U1 Haq, that per-
haps on some occasion concrete was made and mor- 40 
tar used without having been-put into the con-
crete mixer at all? A. No, we could not have 
used it without mixing. 
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Q. And would you agree with me that""2"minutes 
is the period accepted as being requisite to 
achieve a proper mixture when you are using a 
mechanical concrete mixer? A. No. 

Q. Would you tell me what you contend is the 
minimum period required to achieve a proper 
mixture? A. As I have already stated, from 
10 to 15 minutes. 

Q. 10 minutes is the minimum period? A. Yes. 

10 Q. And if the mixer-is not run for 10 minutes, 
then as -1 understand, one is liable to get var-
iations, such as you have already spoken about? 
A. Yes, it is correct and I have already said 
that I cannot remain standing over every mach-
ine . 

Q. Well now, would you tell My lord the extent 
or range of variation in the quality of the 
cement and mortar or concrete which might arise 
due to this cause? A. It is very difficult 

20 to answer that question because it depends on 
the number of rotations of that mixture and if 
there is carelessness, variations might occur 
and if so variation might be very minor. 

Q. You will agree that it is your job to en-
sure there were no prominent variations? 
A. That is correct, yes, hut times were diffi-
cult and dangerous. 

Q. Suppose you were making up a mixture of mor-
tar for use above ground level that is 1 to 6, 

30 what would you call a prominent variation on- • 
that? A. 1 cannot give an opinion about it. 
After the machine rotates a certain amount,then 
2 more rotations more would make a better 
mixture 

Q. I am merely asking you to tell the-court 
what you mean "by a prominent variation, using 
1 to 6 mixture as an example? A. It depends. 
The right answer to your question could be giv-
en only if one counted up all the rotations of 

40 the mixture 

JUDGE: 
I do not think he grasped the question. 
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Q. The question is, what amounts to promin-
ent variation from the correct mixture 
1 to 6? A. The prominent variation may 
cause a mixture of 1 to 9 at one place 
and 1 to 3 or 4 at another place. 

Q. One would not expect 
1 to 20? A. No. 

to find a variation of 

Ata-Ul-Haq 
Cross-
examination 
continued 

Q. Or even 1 to 12? A. Not at all. 
Q. And where this variation occurs, if as a re-
sult one finds a mixture in one place of 1 to 9, 
there will be a corresponding place out of the 
same mixture of 1 to 4? A. Yes, I have al-
ready said so. 
Q. Now could you also explain what you mean hy 
prominent variation where mixture is supposed to 
be 1 to 4? A. The Africans have put in a less 
quantity of one ingredient. 

10 

Q. We will come back to that later - tell me now 
what you consider - how would you interpret in 
your own words a prominent variation if mixture 
is described as 1 to 4? A. There can be little 
variation. 

20 

Q. So little that it is not worth while mention-
ing a figure? A. The variation may amount to, 
on one side 1 to 6 and on the other side 1 to 3. 
Q. Now, I put it to you Mr. Ata U1 Haq, that in 
point of fact a reasonable allowance for varia-
tion in mixing would not be more than one-half on 
either side - that is 1 to 5ir against 1 to 6-J-? 
A. At that time labours attitude was'so diffi-
cult that if the owner or employer moved a" few 
paces away from the machine, they used to think 
themselves masters of everything. 

Q. Are you suggesting to the 
able to control your labour force 
used to control them. 

court you were un~ 
? A. No, we 

30 

Q. But you say that as soon as you turned, your 
back you had no control over what they were do-
ing? A. No, we tried to control them as far 
as possible. 
Q. Well now, please tell My Lord, whether these 40 
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workmen were under control and carrying out 
their joh or doing what they liked after your 
back v/as turned? A. We did try to keep them 
under control, but there was a shortage of 
labour. 

Q. And you will agree with me, that in any 
you, the contractor, were responsible 

for the work yourself? A. Yes. 
event, 

Q. Now just finally before I leave this point. 
10 The question of the mixture that went into the 

foundations. Do you agree with me that the 
mixture in the foundations is perhaps the most 
important part of the building? A. Yes. 
Q. So that I suggest that you would exercise 
very particular care to ensure that the mix-
ture for the foundations was correct? A. Yes, 
we did take care. 
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20 

Q. Did you supervise this matter personally? 
A. Yes I used to supervise myself, all the 
labour. 
Q. We are speaking now of the mixing and lay-
ing of the foundations? A. Yes. 
Q. Are you personally satisfied that the mat-
erials which went into the mixture for the 
foundations - concrete, was 1: 3; 6? A. Yes. 
It was being tested from time to time by the 
Clerk of Works. 

Q. My question is that you personally are sat-
isfied that the materials which went"into the 

30 concrete mixers were 1:3:6, as specified? 
A. Yes. 
Q. And you made particularly sure when mixing 
the foundation concrete that the concrete mix-
ers ran for the appropriate time? A. Yes, 
that is true, but I could not stand over every 
machine. 
Q. Well now, suppose variation arose in found-
ation concrete such as you have suggested with 
regard to the mortar, what variations would 
that produce, if it were a prominent variation? 

40 A. As I have stated there might be little 
variation. 
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Q. Yes I know that, and I am prepared to accept 
that, within reasonable limits, but what do you 
say the variation might be, in what 7you have 
called a "prominent variation"? A. Are you 
talking about foundations now? 
Q. Yes. A. It would amount to 1:3:6 or 8 or 9 
at one place - at one side it could be 1:4s8. 
Q. Is that the maximum 
weak side? A. Yes. 

on the top side 

Q. In the prescribed mixture 1:3*6 that amount 
is 1 of cement to 9 of other ingredients - cement 
sand and aggregate combined - do you agree? 
A. Yes. 
Q. Now, if we had a variation - a prominent var-
iation due to improper mixture instead of 1 to 9, 
what is the most you would be likely to find? 
A. In my opinion I should give the difference -
or variation - only as far as it is concerned be-
tween two things - cement and gravel or chips -
because the sand automatically goes along with 
them. 

Q. The sand is still there in bulk? A. Yes, I 
agree, but the amount of the cement is corres-
ponding to the amount of the gravel. 
Q. I do not know whether you are trying to avoid 
giving an answer or not, Mr. Ata U1 Ixaq, but to a 
'lay-mind' it seems fairly simple? A. Yes, so 
far as sand is concerned we have put in'three 
parts of sand and if there is a variation, on one 
side there will be more sand ana on the other 
side less sand. 

Q. We are talking about variations that arise-in 
the concrete mixers, where it should be 1 to 9, 
what variation would you expect at the most, due 
to improper mixing? A. I think that ratio 
1 to 6 can vary 1 to 8 at one point and 1 to 4 at 
another. 

'JUDGE: 
Q. He is asking about the mixture 1 

What is the variation? A. It 
always the same quantity of sand 

to 9. 
is not 
along 
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with stone chips, hut if on one side 
there is 1 to 9 cement and gravel 
there will be likewise a difference in 
the quantity of sand. There should, 
if on the other side there is ratio of 
1 to 4 of cement and gravel, he like-
wise a difference from that point. 

Q. You do not speak English, do you? A. No. 
Q. And you do not read English? A. No. 
Q. So you have never read the specification 
or contract? A. Yes, because a man in my 
employment read it to me. 
Q. You had it read over to you? A. Yes, 
whenever I wanted to execute any work I used 
to get it read to me so that I could do it 
properly. 

Q. Have you ever had specification or con-
tract translated into your language so that 
you could read it yourself? A. No,"it"was 
not necessary, whenever I wanted to know what 
was on the specification that man would read 
it over to me. 
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Q. Ana can you read the plans? A. 
can read the plans to some extent. 

Ye; 

30 

Q. Now do you remember in the course of your 
evidence in chief, being asked about the 
shelving in the kitchen for which you were 
claiming extra? A. Yes, because we figured 
one extra shelf in every kitchen. 
Q. I think you said in evidence-in-chief • 
that you put two shelves into each kitchen, 
whereas plan only required you to put one? 
A. In the specification there is mention of 
UNIT and each -unit is to be fitted with two 
shelves. 
Q. What you stated 'in-chief, according to 
the typescript is "one shelf is shown in the 
plans, but I constructed two" - do you remem-
ber that? (quotes from p.15 - typescript) 

40 A. No, I said that in each unit we fitted 
two shelves extra. 
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Q. I asked you whether you remember saying the 
course of your examination-in-chief "one shelf i: 
shown in the plans, I constructed two" - do 
remember saying that? A. Yes, we h: 
two extra. One was already mentioned in specifi-
cation, but we fitted another, making two shelves 

you 
fitted 

in the kitchen. In one we fitted two 
shelves. 

-1-V+-CA u. •a 

Q. As I understand 
in each place where 
put two shelves? 
on the pi 
fication. 

an, but it 

you now, you 
the plan she 

I think 
mentioned 

A 
XI. • 

are saying that 
wed one shelf you 
it is not shown 
in the Speci-

Q. Can you tell My 
the specification? 

Lord where it is mentioned in 

MR. 01 DONOVAN: 
Item No.44 

(Mr.Mackie Robertson quotes Item No.44) 
Q. And this is also shown on the plans? A. It 
might be. 
Q. Will you take it from me that it is shown? 
A. Ye s. 
Q. Well, my point is, that that is precisely 
what the record of your evidence says you have 
done - constructed two shelves? A. I have not 
understood you. 

JUDGE: 
Q, The specification has just been read out 

which says that two shelves have been 
put in. How many shelves did you put in? 
A. I meant by unit My Lord, the combina-
tion of two rooms and in the specifica-
tion of this unit there is mention of 
two shelves, but we have fitted four 
shelves in each unit. 

Q. You meant two shelves in each room of the 
unit? A. By unit I meant two rooms and 
two kitchens attached to them. One kitch-
en attached to each room and we"have fitt-
ed these shelves in the kitchens. 
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Q. And the specification provides for two 
shelves for the unit? A. The speci-
fication provides two shelves to he con-
tained in each unit - that is one in 
each kitchen ana we have fitted two in 
each kitchen. 

Q. You fitted therefore, four in the unit? 
A. Yes. 

2.15 p.m. 

10 Witness continues evidence on same oath. 
Cross-examination by MR. MACKI! ROBERTSON 

(Cont'd). 
Q. Just before we leave these shelves, you say 
that you put two shelves in every kitchen? Is 
that correct? A. Yes. 
Q. So that it now depends on whether His Lord-
ship interprets dwelling as meaning covering 
one kitchen or two, whether you claim for ex-
tras, do you agree. A. Yes. 

20 Q. Now let us go back to the question of the 
concrete and mortar. You know that Mr.Wevill 
has made an examination of the works on behalf 
of the City Council? A. Yes. 
Q. And do you know that in the course of his 
examination he took a number of samples for 
testing by the P.W.D. of concrete and mortar? 
A. I do not know. 
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Q. Well, I now hand to you a copy.of a P.W.D. 
report which will be proved later, on samples 

30 taken by Mr. Wevill. Gould this be marked in 
for identification, My Lord? Would you read 
to him the first two paragraphs, Mr." Interpret-
er? Before I go any further I would like to 
say that we are only concerned with part 'B' 
of this report. The report, in fact, covers 
parts 'A' and 'C'. (Interpreter reads docu-
ment to Plaintiff). If we take sample No.l 
that is, a pioce of concrete foundation from 
Block 31, room 194, which is part of your work. 

40 The appearance of that is described on page 2 
of the report as one large lump of concrete, 
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weight, 3,800 grammes, very easily broken down. 
Would you agree with me that if foundation con-
crete is made to the specification of 1:3s6 it 
should not be very easily broken down? A. No, I 
don't agree with you. 

Q. If we turn to page 7 of the report the analy-
sis result is given- as showing the cement"" total 
aggregates of 1:24:3, and the ratio of the cement 
from stand to stand is given as 1:11:3 to 13? 
A. No, I don't agree there. 
Q. That is the result given. Do you agree with 
me that these results do not bear any comparison 
at all with the specification laid down? A. Yes. 
Q. Now, subject to these figures being proved 
correct at a later date before the Court, can you 
offer My Lord any explanation as to how analysis 
results of these figures could be obtained? 
A. If these samples are taken in m;/ presence and 
analysed in my presence, then I agree with His 
Lordship. 

Q. I ask you to accept for the purpose of this 
question that these figures will be proved to His 
Lordship's satisfaction at a later date. Assum-
ing that they are proved, have you any explana-
tion to offer to His Lordship? A, How can I 
say? I do not know from where these figures 
have come. 

10 

20 

Q. I have told you 'where the;: came from. I have 
told you that these are analysis results of sam-
ples taken by Mr. Wevill and analysed by the 
P.W.D. No, I don't agree and moreover it can 
never be possible that these figures should be the 
correct result of that. 
Q. In other words you have no explanation to 
offer for this analysis of 1:24:? A. The sam-
ples which were taken in my presence, they showed 
the correct result of that. 
Q. Let us take No.18, which is described on 
page 1 as a piece of concrete foundation from 
Block 38B, room 185. That was one of your blocks, 
wasn't it? A. Yes, this is my work. 

30 

4-0 

Q. The description of that sample on page 4 is: 
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"One large piece of concrete weight 3,500 
grammes, some "black cotton soil adhering to one 
side .... easily "broken down". I suggest to you 
that the adherence of black cotton soil on one 
side shows that you. had not fully excavated the 
black cotton soil from that block? A. We did 
clear the black cotton soil. 

Q. Look at page 7 and get the analysis of that 
sample. It comes out at 1:52:8. Have you any 
comment to make on that? A. I have no comment. 
How can I comment on this point. I do not know 
from where these things were taken and who anal-
ysed them. 
Q. Just to be clear. Are you taking the stand 
that you deny that these samples could have come 
from your work? A. I cannot 

30 

Q. They might have come from your work? A. I 
cannot say anything about these things. Nothing 
transpired or happened in my presence. 
Q. Apart from not being able to read English, 
can you read figures? A. No, I cannot read 
figures even. 
Q. Would you please read to him the first col-
umn on page 7 down to Item 40, Mr. Interpreter? 
(Interpreter reads to Plaintiff). Without go-
ing into the detail sample by sample would you 
agree with me that on average these figures 
show a very serious divergence from the speci-
fication? A. Yes, this is correct. But I can-
not say anything about these figures. 
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4-0 

Q. If they are correct you admit that you have 
diversified to a great extent? ' A. Yes, provid-
ed these figures are true. Only then I admit 
that I have falsified. 
Q. In fact, if these figures are true then I 
suggest there has been little or no attempt to 
comply with the specification at all? A. Yes. 
Q. Have you seen Mr. Wevill1s report oh"his" 
inspection of your work? A. No, I haven't. 
Q. Have you had it read to you? A. No. 
Q. I will read some of it to you. Looking at 
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age 1, Mr. Interpreter, 
b) at the bottom of the 
ence there to some black 

would you read paragraph 
page. There is a refer-
cotton soil. Do you 

agree that it was your job under the contract 
remove all the black cotton soil? A 
removed all black cotton soil. 

to 
Yes, we 

Q. If Mr. Wevill1s report is cc set, ao you 
agree that you couldn't have removed it all? 
A. Yes, provided this accusation is correct,then 
it means it was not removed. 
Q. Under the specifications you were required to 
level off the bottom of the trenches, were you 
not? A. Yes, but where there was a slope we 
left the steps there which cannot be levelled. 
Q. There was also provision for that in the spec-
ifications. Leaving aside slopes, you were re-
quired to level off the trenches "before laying the 
concrete? A. Yes, 
Q. I put it to you, on Mr. Wevill's report, that 
you didn't 
job? A. 

do that in all 
But we did. 

cases throughout the 

Q. So that you 
not be correct? 
done. I cannot 

say that Mr. Wevill' 
A. I am saying what 

comment on this report 
report can-
I have 

Q. I am asking you to comment, 
about what I have done. 

A. I am talking 

Q. You say that you did level off the trenches. 
Mr. Wevill says in his report that the:""bottoms of 
the trenches are not level. In the face "of his 
comment, are you prepared to qualify or withdraw/ 
your claim. A. No. 
Q. Under the heading of "Concrete foundations" 
would you read to the witness paragraph (a) of 
Tests and Findings? (Interpreter translates to 
Plaintiff) A. But we laid this foundation and 
concrete according to the instructions given in 
the specifications. 
Q. That is what you say. But if you had laid it 
according to the specification'would much of it 
have been soft and easily broken? A. But we did 
it according to the specification. 
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Q. If you had laid it according to the speci-
fication would it have been soft and easily 
broken? A. No, in my opinion it should not 
break. 

Q. I put it to you that Mr .Wevill found it to he 
soft and easily broken because you had not laid 
it according to the specification? A. No, we 
did it according to the specification. 

Q. Would you agree with Mr. Wevill's opinion-
that where concrete is soft and easily broken, 
not necessarily yours, anybody's, it might be 
explained by a weak mix, faulty mixing, or if 
left to stand too long before mixing and plac-
ing? A. Yes, ail these three are possible. 
Q. Let us go on to Tests and Bindings, para-
graph (c). Would you read to the witness the 
three sentences? (Interpreter reads to Plain-
tiff) Would you agree with me that if the 
foundations had been properly set out and pro-
perly made there would be a 6" projection be-
yond the walling all round? A. Yes. 
Q. In fact that was what you.were required to 
provide according to the plans? A. Yes, and 
we made it as shown in the plan. 
Q. Well now, on Mr.Wevill's report I put it 
to you that your concrete was not properly set 
out - the foundations were not properly set 
out? A. No, we laid the concrete founda-
tions correctly. 
Q. Would you tell the Court how you laid the 
foundations. Did you-put a 6" piece of shut-
tering down each side, or how did you do it?. 
A. It.was exactly 18" and we filled that 
completely. 
Q. I understood you to say in your Examina-
tion-in-Chief that you excavated the whole 
floor area of each block before you put in 
your concrete foundations? A. Yes. 
Q. This is what I have just made a note of 
your saying at the time: "We used to put in 
the foundation after we had excavated the whole 
floor area of each block". Did you say that or 
not? A. Yes. 
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Q. So that your trench could only have one side 
to it? A. Yes. On the outer side, against the 
wall of the earth on the outer side. Inside there 
is nothing. 
Q. When you have put down your concrete founda-
tion, what prevented your concrete from running 
away? A. First of all we removed the earth 
from the whole floor area hut after that we again 
dug a trenoh 18" wide again deeper than the level 
which we had already dug. 
Q. Why did you take your foundations deeper down 
than the whole floor area? A. Because we wanted 
to lay the foundations. 

Q. Was that "because you didn't excavate the whole 
area down to rock? 
rock. 

A. No we excavated to the 

Q. And then, having reached rock over the whole 
area of the "block you 'went down further for the 
foundations? a. Yes. 
Q. And before going-down-that 
foundations you had already got 
black cotton soil in the area? 

xtra 6" for the 
rid of all the 

soil in The area? A. Yes, the 
whole black cotton soil had been removed. 
Q. So that according to you there could be no 
possibility of any vestige of any black cotton 
soil remaining in the bottom of the foundation 
trench? A. Yes, there could not be any vestige 
of any black cotton soil. 
Q. Can you offer the Court any explanation as to 
why Mr. Wevill says that: "We found black cotton 
soil below the foundations"? A. When we laid 
the concrete for the foundations, it is possible 
that a little or some black cotton soil might 
have slipped down by the foot of a labourer which 
had remained underneath the foundation. 
Q. There might have been a trace which got there 
through-sticking to one of the labourer's feet? 
A. Yes, it often happens that it gets attached 
to the foot of an African labourer. 
Q. There would be no more than that? 
there should not 
the foundations. 

be black cotton soil 
A. Yes, 

underneath 
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Q. And if there does happen to "be pockets of 
"black cotton soil underneath the foundations, 
do you agree with me that you have not "been 
complying with the specification? A. No, we 
cleared the whole of the "black cotton soil. 
Q. Yes. But if it has been found that there 
are pockets of "black cotton soil underneath 
the foundations, then you have not "been comply-
ing with the specification? A. Yes, "but it 
cannot "be proved, these pockets of "black cotton 
soil. 
Q. Let us turn to the foundation walling"" "on 

Wevill1s report. Can you remem-
all what size of stone you had to 
foundation walling? A. The size 
was 6" x 9" which was to be used. 

•>-** Ti'Tv. page 3 oi 
ber first of 
use for this 
of the stone 
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Q. And the 
ntre? 

courses 
Yes. 

were to be 9i" centre to 

Q. According to Mr. Wevill's report, he found 
20 that there were "between 3 and 5 courses under-

neath the floor. That is, there were 3 to 5 
courses below plinth level? A. These courses 
might be covering the length of only about 20-
25 feet, and at all other places, the number of 
courses is not less than 4. 
Q. There might be. At some places 3, some 
places 4 and some places 5? A. No there are 
6 courses and even 7 courses below plinth 
level. 

30 Q. The Mortar between these courses 
have been 1:4? A. Yes. 

should 

4-0 

Q. Mr. Wevill says in paragraph (c) of his 
Tests and Findings: "The mortar tested 
mostly soft". Do you agree with me that if 
the mortar had been properly made on a 1:4 
mixture it would not have been soft? A. But 
we did the mixture that was specified. 
Q. But if you had put it as specified 1:4 it 
would not have been soft? A. Yes, it should 
not be soft. 
Q. Do you recollect that you had to put hoop-
iron re-inforcement in these walls? A. Yes, 
we put it. 
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Q. How often were you supposed to put it in 
according to the specification? A. I think 
according to the specification we were to put 
this in alternative courses. 
Q. Quite right. Can you remember the size and 
gauges of hoop-iron-which was prescribed? A. I 
think they were of in size. 
Q. And gauge? A. I don't remember the gauge. 
Q. No.20 B.W.Gr. have you ever heard of that? 
A. I don't remember, but I can say that we did 
put in what was prescribed. 
Q. I suggest to you that through a mistake on 
behalf of yourself or ;/our employees, the hoop-
iron was not put in the walls? A. There must 
be. 
Q. It must be there you mean? A. Yes. 
Q. So that if it isn't there it isn't due to a 
mistake? A. If they are not there then it was 
my mistake. 

10 

Q. It is your mistake? 
there. 

Yes, if. it is not 20 

Q. If it is absent through mistake, is it possi-
ble that it is absent throughout'? A. There must 
be because we have put it. 
Q. This is what Mr. Wevill says in Item (d) : 
"No hoop iron bond is visible at the places 
tested". A. It is possible this might be in 
the other joints. 
Q. Mr. Wevill knew from the specification that 
it had to be in alternative courses. Do you 
know Mr. Wevill? A. No, I have heard that name 
but I do not know him. 

30 

Q. You have never been involved in a case with 
him before? A. No. 
Q. Let us go on to the floors on page 4 of the 
report of Mr. Wevill. Mr. Interpreter, would 
you read out the Tests and Findings at the bottom 
of the page? (Interpreter reads to Plaintiff). 
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Amongst other things Mr.Wevill says there were 
some pockets of "black cotton soil under the 
filling. A. 'O, there should not have "been. 
Q. I agree that there should not have "been "but 
I put it to you that there was "because you had 
not complied with the terms of the contract to 
remove the "black cotton soil? A. No, I don't 
agre e. 
Q. When you were putting in the back fill,will 
you tell the Court how you went about that? 
A. We put the filling to some level and then 
we rammed it and consolidated it and then we 
put in another layer of filling, then rammed it 
ana consolidated it. And we did like that. 
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Q. How many layers did you put? A. That de-
pends upon the depth. We might have had to put 
6 layers and then 5 layers or 4 layers. 
Q. You'have told us that in some instances 
there were 7 courses of stone. In a case of 7 

20 courses of stone, how many layers of back fill? 
A. I think we must have put 10 to 11 layers 
where the depth was 7 courses deep. 
Q. And what do you use to ram the layers? 
A. With hammer like things. 
Q. Hammers wielded by hand? A. Hammers oper-
ated by hand. 
JUDGE: I do not think a hammer is a good des-
cription. I think he means a rammer. 
MR. MACKIE-ROBERTSON: Mr. Wevill found in his 

30 examination that some of the stones in the back-
fill were as long as 2'. Do you agree with 
that? A. Yes, they might be lengthwise 2' but 
not in the height 2'. 
Q. Irrespective of what the height may have 
been in precise terms, Mr. Wevill said that, 
little or no attempt at ramming could have been 
made as the size of the stones used rendered it 
impossible to ram. A. No, we did ram. 
Q. 'Alien Mr. Wevill cut through the concrete' 

40 floor he found that it varied between 2" and 3" 
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in thickness. If Mr. Wevill is correct in that do 
you agree that you were not complying with the 
specification? A. No, I don't agree. I cannot 
admit that. 
Q. The specified thickness of the concrete was 
how much, leaving the ablution blocks out of it? 
A. 3" thickness. 
Q. So that if Mr. Wevill found .... if it is cor-
rect that he found some-of the concrete was less 
than 3" and was only 2", you were not complying 
with the specification? A. No it cannot be. 
It is not possible. It is not possible that Mr. 
Wevill 
Q. Do you mean that it is not possible that Mr. 
Wevill found concrete that was less than 3" deep? 
A. No he cannot. 
Q. There would be no excuse for your laying con-
crete less than3" thick would there? A. There 
is no excuse for laying thickness less than 3". 
Q. You knew it was meant to be 3" right from the 
beginning? A. Yes. 
Q. And if it had only been 2f" that might have 
been due to a mistake? A. Yes, that must be a 
mistake. 
Q. But 2" is too much. If it was 2" it could not 
possibly have been a mistake. In fact you-say 
there cannot be any of 2" at all? A. Yes, if it 
is 2" then it is a mistake. 

10 

20 

Q. Perhaps you didn't quite get my question. I 
put it to you that if there is concrete which is 
only t" thick the difference between the specifi-
cation is so great that it must have been done in-
tentionally, it could not have been done by mere 
mistake? A. No, it is not a mistake. 
Q. Mr. Wevill says of the screeds "That was 
found mostly reasonably hard". A. The 
thickness of the screed must be iL" to 1". 

30 

Q. What is the specification? A. 3 • 
Q. And you say that you understood the specifica-
tion? A. Yes, we understood the specification. 40 
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Q. Deliberately? A. Yes, deliberately. 
Q. You are telling My Lord that you went out 
of your way to do a better job than the speci-
fication required you to do? A. Yes, accord-
ing to my own version. 
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Q. Why? A. Because that thing has to be 
brought to one level. 
Q. Which it is perfectly possible to do with 
a screed? A. No. 
Q. You say it is impossible to reach a smooth 
level with -J-" of screed. Is that right? A. No, 
because we have to also see that the water 
should go out of the room. The level should be 
such the water in the room should flow out. 

No. 10 
Ata-Ul-Haq 
Cross-
examination 
continued 

Q. I asked you to leave aside the ablution 
block for the purpose of this examination. Leav-
ing aside the ablution block and dealing only 
with the dwelling house block. A. The screed 
in the dwelling house blocks - the thickness of 
the screed should be between -J-" 4 
Q. Come! Come! you are a contractor of consid-
erable experience are you not, Mr. A'ta Ul Eaq? 
A. Yes. 
Q. What do you mean, with that experience be-
hind you tellingthe Court that the screed 
should be to -J" . Isn't it laid down some-
where what it will be? A. We did that because 
in the room we had to see that the water flows 
out. 
Q. Is there any form prescribed in the plans 
of the dwelling house units? A. The supervi-
sor had instructed me that the water should not 
remain stagnant if it is there. It should be 
kept moving or flow out. 
Q. Answer my question. Is there any form pro-
vided in the specification? A. I don't re-
member perfectly well, but it should be there. 
Q. I put it to you that there is no form pro-
vided for the dwelling house units? A. I 
don't remember, but I did it according to the 
instructions given to me. 
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examination 
continued 

Q. You knew that f3?om the beginning of the con-
tract? A. Yes. 
Q. But nevertheless you told the Court that in 
the goodness of your heart you laid down a screed 
which was thick? A. Not out of the good-
ness of my heart but on the instructions of the 
municipal authorities. 
Q. I put it to you that you did that in order to 
make a good strong surface to the floors? A. No. 
Q. I suggest that you put down a deliberately 
hard screed to cover the deficiencies in the con-
crete underneath? A. No, that is not true. You 
have just told.me that Mr. Wevill's report says 
that the, screed's thickness varies. 

10 

Q. And mostly reasonably hard? A. Whatever the 
specification dictated we did according to that. 
Q. My point is that you deliberately, and you 
admitted that you deliberately went better than 
the specification as far as the screed was con-
cerned? A. Yes, that is not true. 
Q. You are withdrawing that remark? A. No, we 
did it according to the instructions. 

20 

Q. On whose instructions? 
and architect. 

A i Clerk of Works 

Q. And what did they instruct you to do? A.They 
had asked me that the floor should be sloping to-
wards the outside. 
Q. Can you tell us who it was, the architect or 
the Clerk of 'Works or both? A. Both. 

30 

Q. And what were their names? A. Mr.Tanner and 
Mr.St one. 
Q. Y/hen were you given these instructions? 
A. At the beginning of this laying of these 
screeds. 
Q. And as a result of this you are using more 
cement in the screed? A. No. 
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Q.- No? Wait a minute. The screed laid down is 
•§•", the screed in the specification is •§•" thick, 
is that true? A. My last answer was to the 
question that if we start using more cement, and 
to that I said we did not start using more 
cement. 
Q. Answer my present question? A. Yes. 
Q. And according to your, evidence the architect 
and the Clerk of Works asked you to lay a screed 

10 which in some places would "be f-n to give you the 
slope? A. Yes. 
Q. Well, now, if you are laying a screed which 
is f" instead of Ti" you are bound to use more 
cement, more mortar? A. Yes. 
Q. Which means that it is going to cost you 
more? A. Yes definitely. 
Q. And if it is going to cost you more you are 
entitled to a variation order? A. It is a 
very minor thing, but we have done other things 

20 for which we did not have a variation order. 

Q. Answer my question. If any part is""varied, 
you are entitled to a variation order, aren't 
you. A. Yes, it is our right. 
Q. Did you get one? A. No. 
Q. You didn't ask for one? A. No, I did not. 
Q. You will remember your engineer giving evid-
ence yesterday that he took 4 samples of screed 
and sent them to P.W.D. for testing? A. Yes. 
Q. And the results were given as 1:3, 1:2.8, 

30 1:2.7, 1:2.085, do you remember that? A. Yes. 
Q. It shows that you were putting more cement 
into your-screed than the specification requir-
ed you to, doesn't it? A. It might be. 
Q. Cement is expensive stuff, isn't it? • A.Yes. 
Q. Much more expensive than sand? A. Yes. 
Q. So that it was costing you more to lay these 
screeds than it need have if done according to 
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Ata-Ul-Haq 
Cross-
examination 
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the specification? A. I used as far as possible 
the same amount of mortar which was described in 
the specification. 
Q. You says "Amount of mortar"? A,. I used the 
ingredients in the same ratio as were pare scribed 
in the specification. 
Q. My point is that these tests show that you 
were doing better than the prescribed ratio, 
don't you agree? A. Yes, I agree that according 
to the tests we used better than prescribed. 

Q. And I put it to you once again that you were 
laying deliberately a very good screed to make up 
for the deficiencies in the concrete underneath? 
A. No. 

10 

Q. Is there any other reason you can suggest 
that you were laying a better screed than requir-
ed to do? A. But we used the mortar in the same 
ratio as prescribed. 
Q. let us have an answer to the question. We 
have already agreed that one bit of screed was 
better, and in places very much better than re-
quired. Can you offer any explanation as to why 
that should be so unless it was that you were 
trying to cover up deficiencies underneath? 
A. No, I used only the mortar in Che same ratio 
as prescribed and I did simple sloping. 
Q. Well, now, when you were giving evidence as 
to the laying of the foundations you told the 
Court that having laid the concrete foundations 
you then waited until it was dry and you got Mr. 
Stone's permission before beginning to build the 
foundation walling. Do you agree that? A. Yes. 
Q. Be very careful, I don't want to trap you. 
Did you lay the foundation concrete and then 
leave it till it was dry before commencing the 
next step? A. Yes. 

20 

30 

Q. Isn't is a fact that the sp£ 
quires you to keep it watered? 
is correct. 

c m cat ion re-
A. Yes, that 

Q. You didn't do that? A. Yes, we did sprinkle 40 
water over it. 
Q. So that you didn't wait until it dried? A.In 



197. 

10 

20 

the early stages we did pour water over it. 
Q. Did you know what the specification required 
you to do in that respect? A. I don't remem-
ber perfectly well, but I do remember this. That 
water should be poured over it sprinkled. 
Q. For how long? 
weeks. 

A. In my opinion about two 

Q. I put it to you that you didn't do that? 
A. No, we did. 
Q. 14 days is the prescribed period my Lord. 
It is on page When you came to laying a 
screed on top of the concrete floors what was 
your procedure? A. First of all we did fill 
in the places in the original filling with small 
pieces of stone. Then we rammed those and 
brought to an even surface. Then we rolled it. 
That was then shown and got approved. After that 
we laid the layer of concrete mixture. 

Q. That is the concrete mixture of the screed? 
A. After we reached the surface which I have 
just described, after that we lay the screed. 
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No.10 
Ata-Ul-Haq 
Cross-
examination 
continued 

Q. My question was: You proceed with laying.. 

JUDGE: I take it to mean between the laying of 
the concrete floor. The note that I have of 
this is that they filled and levelled the sur-
face, rammed and rolled it, then shown and ap-
proved and then they put the layer of concrete 
on t op of that. 

30 MR. MACKIS-ROBERTSON: My question was to lay-
ing the screed on top of the concrete. A. The 
screed is not laid at that time. After that 
we put 
JUDGE: The question is after the concrete has 
been laid, how did he proceed to lay the screed 
on t op of it. 
MR. MACKIE-ROBERTSON: There might be a gap of 
3 months between the concrete being'put down and 
the screed being put down. A. Yes, sometimes 

40 that period elapsed. 
Q. If you are going along to one block to lay 
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the screed and everything is ready, what is the 
procedure you go through when you "begin the oper-
ation of laying the screed. A. We make inden-
tations, My Lord, in that concrete which has al-
ready "been laid, and these indentations are wash-
ed and cleared. Then we lay the screed over it 
and after we have done that with chisels and then 
we clear that with a brush, clean it, wash it and 
lay the screed. 
Q. The making of the indentations is chiselling 
a rough surface to give the screed something to 
grip' A. Ye: 
Q. And having done that you say you 'washed the 
surface? A. Yes. 
Q. Did you see this being done yourself? A. Yes, 
after this thing is cleared and washed that has 
also to be approved. 
Q. This is done room by room, not block by block? 
A. Yes, from one side and go to the other. 
Q. You can only do one room at a time? You can-
not screed the floor of a whole block, you can 
only screed one room? A. Yes, room by room, 
We did that. 
Q. And there were a very large number of rooms, 
weren't there? About 400? In the one block? 
In the whole job? A. Yes, more than 400. 
Q. Did you see every one of these floors being 
screeded yourself? A. Yes, because it was done 
under my supervision. 
Q. But you weren't standing looking over the' 
shoulder of every workman you had on the site, 
were you? A. If the labourer was sitting I 
could see over his shoulder, if he was standing 
I could not. 
Q. And if 70 of them were sitting or standing at 
different places on the site, could you see over 
the shoulders of them all? A. There is no need 
for collecting them together in one place. 
Q. How many workmen did you have working on this 
place, on average? Both Indians and Africans? 
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A. There were 15-25 skilled artisans and the 
other labourers ... the number of labourers 
was very high. 

Q. 100? A. More than 100. 
Q. And these men were employed on different 
jobs at different parts of the site? A. Yes. 
Q. And when you were watching one you could 
not be watching another,' could you. A."I used 
to see them and there was also a supervisor. 
Q. And floors were being screeded at differ-
ent places at the same time? A. No. 
Q. Only one floor at a time? A. Yes, we used 
to screed one block at a time. In that also we 
tried to lay as much screed as was possible. 
Q. Not only one room at a time? A. Yes, we 
were going off screeding one room then we moved 
to another room. 
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Q. And did you see every room being screeded? 
A. Yes. 

20 Q. And did you see the floors being brushed 
and washed out in every room? A. I used to 
see myself and I used to ... 
Q. I want to know whether you yourself saw the 
proper procedure carried out in every room? 
A. Yes, I used to see myself and I used to see 
the whole, procedure. 
Q. Were you satisfied that the proper proced-
ure for laying the screed v/as observed in each 
and ever3?- room? A. Yes. 

30 Q . Evidence v/ill be laid that in some instances 
the screed did not stick to the~concrete"flobr. 
Can you offer the Court any explanation as to 
why it did not stick to the floor? A. There 
might be some hard core. It can never 
Q. You perhaps don't understand 
JUDGE: Did it produce a hollow sound? You 
say that there could not be cases where it did 
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not stick? A. It cannot he, My Lord, without 
sticking at any place 'but the hollow sound can 
come from there. 

No.10 
Ata-Ul-Haq 
Cross-
examination 
continued 

MR. MACKIS-ROBERTSON: I put it to you that some 
of your screeds did not stick to the concrete "be-
cause you had failed to "brush out ana wash the 
concrete underneath "before laying the screed? 
A. We thoroughly cleared it. 
6th May, 1957 
10.30 a.m. 10 
Witness continues evidence on same oath. 
Cross-examination hy MR.MACKIE ROBERTSON (cont'd) 
Q. I want to continue with some further aspects 
of Mr. Wevill's report. Mr. Wevill in his report 
on page 6 says that the superstructure walling: 
" .... contains a very considerable .... unequal 
depth". Do you agree that thi 8 is true? A. We 
have used the quarried stone as we received it. 
Q. I will put my question to you again. Yes or 
no? A. No it is not true. Stones are not of 20 
irregular shape. We used in the came form, which 
we received from, the quarry. 
Q. The report goes on: "This has resulted .... 
out of square". Do you agree that that is true? 
A. The quarried dressed stone can never be in 
regular shape. 
Q. Please ask him whether he agrees that the 
second sentence is true? A. Yes, that is true, 
but after the side of the stone is redressed, 
then the joints will be of regular shape. 30 
Q. In fact, some of the beds between courses" 
were 2-§-" thick and some of the joints 24-" thick. 
A. If we used the quarried.dnessed stones then 
the bed on which we have to put these courses of 
stone have to be of irregular shape. 
Q. Do you agree that some of the beds were 2-§-" 
thick? A. In my opinion it can never be 2-J-" 
thick. 
Q. Do you agree that seme of the joints were 2-f-" 
thick? A. No, it can never be. 40 
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Q. Mr. Wevill also says that some of the stones 
were soft and porous. What do you say to that? 
A. No. 
Q. Do you agree with me that if some"of'"the ' 
stones were soft and porous, then they wouldn't 
comply with the specification of first quality 
local stone? A. It can never he. 
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JUDGE: 'That can never he? A. It can never be 
that we have not used the stone according to 

10 the specification. 
MR. MACKIE ROBERTSON: But do you agree with me 
that first quality building.stone is not soft 
and porous? A. I agree, 
that in the works. 

but we did not use 

Ata-Ul-Haq 
Cross-
examination 
continued 

20 

Q. And if in fact you did use soft and porous 
stone, do you agree that that was in-contraven-
tion of the specification? A. Yes, provided 
you can prove that we used soft and porous 
stones, then I agree that we contravened the 
specification. 

Q. You have already told the Court that you 
put in hoop-iron bond wherever the specifica-
tion required? I would like to give you an 
opportunity of qualifying that statement, and 
I suggest to you that you did not in fact put 
in hoop iron in all the places where it was re-
quired? A. No. We put in at the required 
places. 
Q. In Mr. Wevill's report, Mr. Wevill says: ~ 

30 "In most places tested it is absent". A. But 
we did put in. 
Q. So you deny Mr. Wevill's statement? A.When 
we have put in the hoop iron I can only say 
that we have put in. That is all. 
Q. Do you agree with me that if you had put 
in the hoop iron as specified nobody could have 
taken it out without knocking the building down? 
A. Yes, nobody could take it out. 
Q. So that it will still be there to this day? 

40 A. Yes. 
Q. Mr. Wevill also says in his report, para-
graph (b) "That such iron and not as 
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specified". A. There is no technical point in it 
which is not understandable by anybody. I can 
take out any hoop iron and measure it. 
JUDGEs Does he agree that some of the hoop iron 
was thin baling iron about wide? A. There 
might be some of the baling iron which must be of 

width but not -1" width. 
MR. MACKIE-ROBERTSONs Am I to understand that 
there might be some that is only i~" thick? Let 
us get this clear. 
JUDGEs Do you say positively that all the baling 
iron which you used is wide? A. Where there 
is a small portion of inner walling between two 
pillars and we generally put the iron strip of 
that size there. 
MR. MACKIE-ROBERTSONs Which is only i" wide? 
A. -f" wide. 
Q. Well, now go back to my question. Do you say 
that you used fu hoot> iron throughout the whole 
job? 
JUDGEs Is he drawing a distinction between baling, 
iron and hoop iron? 
MR. MACKIE-ROBERTSONs That may be possible. Did 
he use -J" iron throughout the whole job? A. Only 
•f-" wide iron was used for the reinforcement. 
Q. And do you deny that you used any -J-" iron at 
all? A. No. 
Q. Let us turn to the damp course. Mr. Wevill 
says that in places where the damp course is 
exposed it was found to be thin and was not of 
3-ply material? A. We used 3-ply? 2-ply and 
1-ply sheets. 
Q. And I understand your case to be that you only 
resorted to 2-ply or 1-ply when you were unable to 
get 3-ply? A. That depends upon the situation 
in the market, if one thing is not available and 
for the use of others the permission is granted 
then we do use the other thing. 
Q. But your excuse for using 2~ply or 1-ply is 
because you couldn't get 3-ply. Is that right? 
A. Yes. 
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Q. Would you tell My Lord where you tried to 
get 3-ply? A. Prom G-ailey and Roberts and 
other dealers. 

20 

Q. Can you tell My Lord when you tried to get 
it? A. Perhaps I have a receipt in my""poss-
ession and in relation to the date of that re-
ceipt I might be able to give the date on which 
I tried. 
Q. I put it to you that in point of fact Gail-
ey and Roberts were carrying a stock of 3-ply 
felting for damp course at all material times 
of the contract? A. That is totally wrong. 
Q. Did you ever ask the Clerk of Works if the 
Council had any 3-ply felting for damp course? 
A. No, I didn't ask the Clerk of ?/orks if the 
City Council had any in stock. But I did ask him 
and told him my position that I was not getting 
3~ply course sheets, if I could be allowed to 
use the other ply course. He allowed me to do 
that. 
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Q. Did you ask him to issue a variation order? 
A. No, at that time nothing transpired about 
this. 
Q. There never was in fact a variation order 
for use of lower ply? A. Yes, he did not 
make any variation order for using this 1 or 
2-ply course. 
Q. Did you ever consider using 3 layers of 1-
ply instead of 3-ply? A. It is not possible. 

30 Q. Why? A. No, we used only 1 layer of 1-
ply. Not 3 layers. 
JUDGE: Did he think of using 3? A.' No, I 
didn't think of that. Neither was it suggest-
ed when we asked the permission to use.. 

MR. MACKIE ROBERTSON: Do- you agree that 1-ply 
or 2 ply is cheaper than 3-ply? A. Yes,there 
is a little difference in price. 
Q. Can you produce to the Court your invoices 
or vouchers in respect of purchase of damp 

40 proof felting? A. Yes, after searching. 
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Q. You have "been served with a notice to produce 
them, haven't you? A. I don't remember fully 
well if the notice lias been given or not. 
Q. You can take it from me that it has. Have 
you made any attempt to find these things? A. As 
far as my recollection goes, my advocate has not 
instructed me to find out all the receipts. 
Q. No doubt you have them all in your office. Is 
that so? A. Yes, there must be. 
Q. So you will be able to find them and bring 10 
them along to the Court? A. Whatever I might be 
able to find I will produce. 
Q. Can you tell My Lord from whom you bought 
such coursing as you did use in this contract? 
A. I think I bought from 2-3 firms. If I search 
for the receipts and am successful, after that I 
think the receipts will speak for themselves. 
Q. I would like you to tell the Court now from 
which firms you bought these materials. A. I 
am positive about one firm., that is Gailey and 20 
Roberts. I am not sure about the names of other 
firms, but I can definitely say that we did buy 
a lot from Gailey and Roberts as they were the 
major suppliers of it. 
Q. Would you read to the witness paragraph (d) 
on page 6? (Interpreter reads to witness) Ask 
him: Do you agree with that comment by Mr.Wevill 
is a fair comment on the work? A. The comment 
which is fair, I will agree to that only, but not 
the comment which is not fair. 30 
Q. Is this a fair comment on the work? 
Q. It is not? A. No. 

.. No. 

Q. Do you allege then that the internal walls 
were dressed off to a fair faco? A. The stones 
which were•bulging we dressed them to the requir-
ed surface, and the stones which were behind them 
level of the surface,-we put in mortar to bring 
it to the one surface, and after that we washed 
it. and then painted it or white washed it accord-
ing to the instructions of the Clerk of Works and 
the architect. 4-0 
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Q. The specification required you to hag-wipe 
the joints only inside or smooth off the mor-
tar between the stones with a bag aligning the 
line of the joints themselves. Is that correct? 
A. We only bag-wiped it after we had first 
brought that thing to even surface. 

Q. But what you were required to bag-wipe was 
the joints, the mortar between the joints? 
A. But we dressed the stone from inside when 
it is already fixed in the wall. If it is cut 
a bit deeper then we fill that gap with the 
mortar and bring it to the even surface. After 
this is done we wipe it with the bag. 

Q. And what you bag-wiped was the joints? 
A. We have got to bag-wipe the joints as well 
as that surface which we were bringing to the 
even surface. 

In the Supreme 
G ourt of Kenya 

Plaintiff1s 
Evidence 

No.10 
Ata-Ul-Haq 
Cross-
examination 
continued 

Q. The specification required you to bag-wipe 
the joints. Do you agree? 
JUDGE: Is that correct? I was under the im-
pression that the specification called for the 
walls to be bag-wiped. I may be wrong. 
MR. MACKIE-ROBERTSON: It may be a question of 
interpretation. In the second line of the 
paragraph it says "....internal wall surfaces 
of rooms to be bag-wiped". But in the detail 
it does speak of the joints: ".... bag-wiped 
joints shall be left flush with the stonework 

JUDGE: The impression I get, subject to any-
thing which may be said, is that the v/hole wall 
should be bag-wiped and then something should 
be done to the joints? A, I understand that 
is the correct interpretation. 
MR. MACKIE-ROBERTSON: The specification deal-
ing with this subject says that before the 
wails to be bag-wiped, that is before bag-wiping 
walls should be dressed off to a fair face so 
as to remove all projecting stone. A. Yes, I 
have already stated that we brought to the even 
surface. 
Q. But I put it to you that it is bad workman-
ship to build a -wall which then requires to be 
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plastered up to "bring it to a fair face? A. No, 
it is mentioned in the very beginning of the 
specification. 
Q. What is mentioned? A. The question was : 
It is bad workmanship to fill the deep holes to 
bring to the even surface. The CIJIISWGD? 
it is mentioned in the 
you can read that paragraph. 

specification. 
is 
He 

that 
says 

Q. I put it to you that there is nothing in the 
specification which requires you or authorises 
you to build up such stones by plastering? 
A. It is mentioned in the specification that 
the bulging out stones are to be dressed"*"and that 
stones which are behind are to be brought to one 
even surface by filling with plaster or mortar. 

10 

Q. I put it to you that it is bad workmanship if 
by reason of the way you have built up the wall 
it is necessary to have patches of plaster at 
various places of the wall to bring up to a fair 
face? A. No, it is not bad workmanship. 
Q. Do you agree that it doesn't look very nice 
if you have a wall at one end of the room with a 
big plaster patch in the middle of it? A. It-
depends upon the nature of the job. Then you 
have to plaster the wall to dress these stones 
to be first even surface. 

20 

Q. Does it look a very good job if you have a 
big patch of plaster in the middle of a stone 
wall? A. It cannot be in the middle. It 
should be if! 

Q. According to this specification there was 
nothing to require you to carry out internal 
plastering of the walls was there? A. According 
to the specification we.were not required to 
plaster the walls, we were to bring to the even 
surface and then wipe with the bag. 
JUDGE: Page 5, paragraph III (d). The last sen-
tence says: "Cement mortar is not'to"be "used'to 
level off faces of walling, which is to be" left 
rough". In the specification does that refer to 
the external walling only or both walls. I am 
not clear what it does mean. It is not clear 
whether this last sentence refers to the external 

4-0 
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faces the walling only or to "both. A. In the 
context one would normally expect it to refer 
to the external facings, hut I would not like 
to ask the Court to apply such a high interpre-
tation upon a document of this nature. It is 
not a legal document. The inference is, how-
ever, that it does refer to the external wall-
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20 

JUDGE: The 
may he used 
would think 

inference from that "being that it 
to level off internal faces? A.One 
so. 

JUDGE: At any rate there is no prohibition of 
its being used to level off internal faces. 
MR. MACKIE-R033ERTS0Ns Except in so far as the 
thing does not appear in a specification it 
should not be done. If there is an express 
prohibition to its being done as regards one 
wall, isn't the inference that it may be used 
for any? I agree that it is not very clear 
but I think that is the only inference. If 
the wall is dressed off to a fair face there 
should be no need for cement plastering at all 
Finally, on this subject, I put it to you that 
you resorted to an excessive degree of plaster-
ing inside because of your bad workmanship of 
the building of the walls? A. No, it was 
good workmanship. 

Ata-Ul-Haq 
Cross-
examination 
continued 

30 

-ft h Q. You know 
that the external 
struck jointed? 

the specification required 
face of the walls was to be 

40 

JUDGE: -What is struck jointed? A. I am told, 
My Lord, that he doesn't understand. 
MR. MACKIE-ROBERTSON: Are you telling the 
Court that you don't know what struck jointing 
is? A. If you can explain The Witness does-
n i know. The witne o o oc lys what he understands 
by struck jointing is that after the wall is 
built then a straight piece of timber is put 
on it to see if it is an even surface, and then 
with an iron rod they draw a line to see which 
is bulging out. 
Q. I put it to you that what you have just 
described is "sunk rule" jointing. Do you 
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agree? A. Supposing this is the 
a straight rule and is put here and 
a piece of rod is rammed, to make a 
that joint. That is what he says, 
by this struck jointing. 

joint, this is 
on that rule 
deep line in 
He understands 

JUDGE: That can be explained later. I 
the least idea what struck jointing is. 

haven't 

MR. IvIACKIE-ROBERTSON: Now if we turn to the win-
dow openings. You omitted to level the edges of 
the window sills.- Do you-agree? A. Instead of 
cutting that sill, My Lord, we had instructions 
that we were to use the cement plaster to slope. 
You can come and see it. 

10 

Q. Chamfering of the edges consists of cutting 
the stone away to a sloping surface, 
correct? A. Yes. 

Is that 

Q. And you omitted to do that? A. But the in-
structions were otherwise from the Clerk of Works 
and architect. They asked me to put the cement 
in the slope. 
Q. Do you admit that you omitted to chamfer the 
edge o? A. No, whenever we had to do any change 
we discussed it first and then we did it. 

20 

JUDGE: Did he chamfer the edges at the window 
openings? A. No, but we used the cement M:, 
Lord, to make a slope. 
ICR. MACKIE-ROBERTSON: If you didn't chamfer the 
edges there was no slope at the edges? A. We 
used the cement to make a slope. You can go and 
see that. 
Q. You used the cement to make a slope between 
the window itself and the top of the stone. Is 
that right? A. Supposing this is the window 
sill, whenever we put in the sills we made a 
slope. 
Q. Instead of cutting the stone? A. We used 
the cement to make the slope towards the edge of 
the sill according to the instructions of both 
Clerk of Works and architect. 

30 

Q. Can you produce to My Lord a variation order 40 
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in that respect? A. No, it is not a very-
material point. 

Q. You agree that it is a departure from the 
specification? A. In every work such little 
variations are always done. 
Q. Answer my question. Do you agree that it-is 
a departure from the specification? A. Yes, 
there is a difference in the specifications. We 
were to chamfer the edge of the stones, but here 
we made the slope of the cement. 
Q. And do you agree with me that any departure 
from the specification should have been author-
ised by variation order? 
MR. 01DONOVANs That is a matter for argument. 
MR. MACKIE-ROBERTSON: I won't pursue that, My 
Lord, as my friend has an argument as to the 
interpretation. 
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Q. The windows that you were installing were 
t imb er-frame d ? A. Yes. 
Q. I put it to you that while it is a not un-
common practice to make a cement slope with 
steel framed windows, it is bad practice to 
make a cement slope with a timber-framed win-
dow? A. I can show that both practices are 
common. 
Q. The important thing is making a good joint 
to the edge of the window. Is that so? A. I 
have not understood the question properly. 
Q. The important thing in putting in the cem-
ent sloping is to make sure that the cement 
makes a good join with the window? A. The 
inner edge of the cement slope is kept a bit 
high to stop the rain water coming in. 
Q. And to stop the rain water coming in it has 
to be a tight join? A. Either I have not un-
derstood or ...... 
JUDGE: The point that is being put to him is 
that there should not be a crack between .... 
The cement should not come away? A. Yes. 
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MR. MACKIE-R0BERT30N: And in point of fact the 
way you have made a slope on these windows leaves 
a crack? A. No. 
Q. Turning to the roofs, do you agree that the 
roof timbers were lap jointed, nailed with wire 
nails which were not long enough to go through 
for clenching on the other side? A. Y/e used 
nails of 4" length and 5" length and we did 
clench the joints. 
Q. Mr. Wevill says just the opposite: "That the 
nails .... on the one side". A. That is not 
correct. 
Q. You agree that it is important that' the'hiails 
should be clenched? A. Yes, and we have clench-
ed the nails. 
Q. Do you agree that the roof trusses are not 
framed? A. We have framed them. We got them 
approved by the Clerk of Y/orks and these were 
approved also by the architect. 
Q. When did you last go and inspect these build-
ings on the inside? 
JUDGE: If I followed the answer to that question 
I think you are talking at cross purposes. "Y/e 
have framed them and when they were approved they 
made the trusses" - 'I don't know what the tech-
nical significance is, but it seems they are be-
ing used in different senses. 
MR. MACKIE-ROBERTSON: Will you tell the Court 
what you mean by framing? A. By framing means 
that there are other wooden members which are to 
become attached and then it becomes a truss. 
First of all there is a horizontal bar and then 
there is a sloping member and then there are in-
ternal trusses which separate these two things 
and then it becomes a truss. 
Q. You supply that framing on every truss? 
A. We framed them and then we used the trusses. 
Q. According to Mr.Wevill's report, you didn't 
frame the trusses. The trusses were not framed. 
A. They were framed. Even now you can go and 
see that these are framed. 
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Q. When did you last go and see them? A. I 
don't remember the exact date when I went last 
to visit. 
Q. About a year ago? A. No, I think I went 
there lately. 

Q. Did you then observe that the joints of the 
timber roofing were opening and sagging? 
A. These joints cannot open because these are 
trussed by another piece of wood. 
Q. In point of fact, I put it to you that some 
of them are opening and sagging? A. No. 
Q. Do you agree with me that if the trusses 
were properly made they would not open and sag? 
A. I agree that they would not be sagging and 
I maintain there is no sagging of these frames. 
Q. I think evidence has already been given on 
the hinges which you used on the doors. They 
were fixed with screws without any bolts? 
A. Are you meaning the doors or windows? 
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Q. Mr. Wevill says in his report that the ".. 
... hinges throughout without any bolts" 
A. I still say that there is a difference be-
tween a window and a door. I don't know what 
you mean by these hinges being used on doors 
and windows. 
Q. Let us deal with the windows. Do you agree 
that the windows have been fixed by 'T' hinges? 
A. Yes, we have secured these by screws. 
Q. But does not the specification require you 
to put one bolt to each hinge? A. Yes. 
Q. What is your excuse to the Court for not 
having used one bolt to each hinge? "A'."These 
hinges which are used, they are not provided 
with a hole which is compatable for a bolt, but 
the holes which are made in it are compatable 
with screws. 
Q. Do you agree that the specification requir-
ed you to fix each hinge with one bolt? A. Yes, 
in the specification it is mentioned. 



In the Supreme 
C ourt of Kenya 

Plaintiff's 
Evidence 

No. 10 
Ata-Ul-Haq. 
Cross-
examination 
continued 

Q. So it is your responsibility to supply hinges 
of such a type to allow you to use one bolt for 
each hinge? A. I did try my best in the town 
to get such a type of hinge, but no such types 
were available. 
Q. It was impossible to obtain in Nairobi at the 
relevant time a hinge which could be fixed with 
at least one bolt? A. It was impossible, and 
I don't think you can show ne any of that type 
used anywhere. 
Q. Couldn't you have altered one of the holes in 
the hinges to enable you to fit a bolt? A. Y/e 
could use the hole to make it a Iiole which would 
take properly the bolt, but that may cause damage 
t o the hinge. 
Q. And in the ablution blocks the specification 
required that the doors should be self closing? 
A. Yes. 
Q. But in point of fact you did not hang these 
doors so that they were self closing? A. No, 
we used self-closing doors. 
Q. If you did the job properly do you agree that 
they would be self-closing, even no?/? A. Yes 
Q. And in April, 1956 when Mr.Wevill made his 
inspection? A. Yes. 
Q. Now do you recollect that the specification 
provides for all door frames and window frames, 
etc., to be fitted with metal cramps set into 
the structure? A. Yes. 
Q. But in point of'fact instead of metal cramps 
you used thin, flat, baling iron? A. No, we 
made the cramps and got approval. 
Q. What did you make the cramps of? A. Prom 
the flat iron pieces. 
Q. In fact, thin, flat, baling iron was what was 
used? A. No, not from the baling iron. 
Q. What sort of iron? A. We used the metal 
which is generally used for these purposes. 
Q. I put it to you that the fixing as you used 



213. 

it is not proper metal cramping? A. We have 
used the same which was required for the metal 
cramps. 

Q. How thick was the metal which you used? 
A. I don't remember the thickness of the metal 
cramp now, but we did make it and get it approv-
ed . 
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Q. Do you agree that the metal should be from 
1/16 to -a inch in thickness? A. I do not re— 

10 member the thickness of that metal which we 
used, but we did prepare a lot of cramps and 
then get this approved and then used them. 
Q. Answer my question. Do you agree that in 
normal metal practice, the iron should be l/l6 
to in thickness? A. Yes, approximately. 
Q. I put it to you that the metal which you 
used was very much thinner than that? A. No 
we used for making cramps the metal which is 
generally used. 

20 Do you remember laving drains at this site? 
A. We used the already made up drains there. 
Q. You remember laying the drains? A. Do 
you mean by fixing this or laying this? 
Q. The drains lying on the ground, on the top 
of the ground? A. Yes, but these are sub-
merged in the earth. 
Q. That is our objection. On the drawing 
those drains should be laid on hard core fill. 
A. Yes, we have laid as mentioned in the 

30 specification. 

Q. Do you agree with me that in many places 
the drains have sunk so that they are no long-
er lying on a true fill so that they can carry 
water away? A. I have written a letter in 
which I have explained the question to the City 
Council authorities why they used the lorries 
over these drains which caused this thing. Be-
cause when they were planting small plants they 
used to carry these things in lorries and these 

40 lorries caused this damage. 

Ata-Ul-Haq 
Cross-
examination 
continued 

JUDGE He agrees that they have sunk? A. I 
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don't agree, My Lord, that the laying of these 
drains have sunk, but those are appearing now to 
have sunk because the damage was caused to them 
by the use of lorries over them. 

drains 
walls of 

MR. MACKIE-ROBERTSONs A lot of these 
required to be laid on the outside 
buildings where lorries could not have gone? 
A. I agree that lorries could not go. 

were 
the 

Q. If those drains have sunk so that'they"cannot 
carry off water, it is due to your having laid 
them there. A. Yes, if it is so. 
Q. Do you remember when Mr. Mould took over the 
responsibility for the architectural supervision 
of this contract? A. I am not fully aware of 
that. 

10 

Q. You were 
tract, 
far we had 

weren't 
about k of 
you? A. 

completed the 
the way through the con-

I do not recollect how 
works. 

working on block Q. You wcr 
These v/ere almost complete whe 
interest in this matter. Do you 
is possible. 

25, 26 and 27. 
Mr. Mould took an 

emember? A. It 

Q. And Mr. 
these three 
right? A. 

Mould 
blocks 
Yes. 

got out a list 
which you subse 

of defects on 
quently put 

20 

Q. Weren't blocks 31-34 the ones-which were oc-
cupied before they were taken over? A. No, that 
is not correct. Those blocks were passed but I 
did not receive a letter of approval. 
Q. Ho?/ did you know they were approved? 30 
A. Eirstly they inspected the blocks and they 
pointed out the defects which we removed. Then 
they again inspected and then they approved. 
Q. You had nothing in writing, had you? A. There 
is one letter which I have written to the City 
Council, the contents of which were like this. As 
the blocks had been approved, why is it so I am 
not getting my letter of approval for these blocks, 
and there was a reply to that letter from the City 
Council in which they stated that it was no longer 40 
my concern as these had been approved hy the City 
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Council and occupier. That letter I wish 
should he read over in this Court. 
Q. We will try to find it. But do you'agree 
with me that you had no approval in writing " 
"before these blocks were occupied? A. They 
had not given any written approval at that 
time. 
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10 
Q. But 31-34 weren't the first blocks to be 
completed surely. A. Yes, these were not the 
first blocks to be completed. 
Q. You had already received take over certi-
ficates in respect of some of the earlier 
blocks? A.They did not use to issue the letter 
at the place of works but they used to inspect 
first of all and go back to the office and 
from the office issue the letters of takeover. 

Ata-Ul-Haq 
Cross-
examination 
continued 

20 

30 

Q. The letters of takeover came from the Town 
Hall? A. Yes. 
Q. Sent by the Oity Engineer or one of his 
deputies? A. Many were sent by them. 

A. Yes. Q. Someone at the Town Hall? 
Q. Never by the Clerk of Y/orks? A. No, I -
don't think any letter was sent by the Clerk 
of Works. About the first blocks we are talk-
ing about. 
Q. The standard form of letter was like that 
(exhibit 25) was it not? A. Yes. 
Q. And these letters intimated to you that 
certain units were accepted by the Council? 
A. Yes. 
Q. And those letters came to you from the 
Town Hall? A. Yes. 
Q. All of them? 
from the Town Hall. 

A. Yes, all letters came 

Q. None of them were ever issued by Clerk of 
Y/orks? A. Clerk of Works also used to deliv-
er many letters at the site instructing us 
what'is to be done. 
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Q. But the Clerk of Works never issued to you 
any letter of acceptance of any of the units? 
A. No, he never used to give a letter of this 
type. 
Q. Prom time to time would you write in complain-
ing that some of the certificates had been held 
up? You wrote to the City Engineer? A. Yes. 
Q. Not to the Clerk of Works? A. No, 
Q. And you knew perfectly well that the authority 
for issuing acceptances of the work was the City 10 
Engineer in the Town Hall and not the Clerk' of 
Works on the site? A. At times, My Lord, if I 
stood in need, I could ask a chit from the Clerk 
of Works at the site which he used to give but I 
generally did not ask for this, or even I could 
ask any other thing at the site. 
Q. But payment certificates and take-over certi-
ficates always came from the Town Hall? A. Yes. 
Q. It was about the time that you were completing 
31-34 that you had trouble with the floors in 20 
Block 38. Do you remember? A. They had in-
spected that block. They had given me a list of 
certain things to be done, but whatever altera-
tions they suggested I did these. 
Q. Sticking to- the floors for the moment. Every 
floor in Block 38 had serious cracks in it? 
A. No, there were minor repairs in every block 
and I have already tendered to this Court a list 
which details all the repairs to be done which I 
did. 30 
Q. Mr. Mould will say in evidence that- there were 
serious craeks in every floor in Block 38. Do you 
agree with that? A. No, I don't. 
Q. Mr. Mould gave you instructions that you were 
not to proceed with the screeding of these floors 
until he told you to? A. When he inspected the 
screed it had already been laid on every floor. 
Q. Do yoxi remember telling us about one occasion 
when Mr. Mould went away to Kampala for a short 
time? A. Yes. 40 
Q. I put it to you that just before he went to 
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Kampala he gave you instructions that you were-
n't to screed these -floors until you had per-
mission from him? A. Yes, Mr. Mould had said 
that. The following-day the City Engineer, 
Deputy City Engineer, and the Architect they 
had gone there the following day they called 
for a pick-axe and with the help of that pick-
axe they had tested every floor from many points 
and after they were satisfied they had instruct-

10 ed me to lay a screed on each floor. You can 
ask those three persons whether they instructed 
me or not. 

Q. At the same time, when Mr. Mould was away in 
Kampala, is it not a fact that Mr. Tanner made 
you dig some holes for Mr. Mould to see when he 
came hack? A. Mr. Tanner was instructed "by 
the City Engineer and Deputy Engineer to ask me 
to dig holes. 
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Q. You did dig some holes? Yes. 
20 Q. But all the holes were filled in and all the 

floors in Block 38 were screed before Mr. Mould 
came back from Kampala. A. That is totally 
wrong. 
Q. The holes were not filled in when Mr. Mould 
came back from Kampala? A. A long time after 
he had come back the holes were refilled and he -
Mr. Tanner - had seen these holes. 
Q. And the floors were all screeded before Mr. 
Mould came back from Kampala? A. He did nox 

30 stay many days there at Kampala. I think he 
went one day and came back the next day. As 
far as I recollect the screed was in the actual 
process of being laid when he came back. 
Q. I put il + 

away about a week? 
o you that Mr. Mould was actually 

A. No. 
Q. Would ycu agree the 
screeded whilst he was 
came back at that time 

it these 
away? 
th screed 

floors•were 
A. No, when he 
was in the 

actual process of being laid 
40 Q. After they had been laid these floors were 

tested and there were hollow sounds in practi-
cally every room in Block 38? A. No, that 
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is totally wrong. 
Q. In one room, in facl 
r? A. Nc 

the emission of hollow sound. 
the whole floor was holl-> owv A. r!o, at very rare points there might he 

Q. In fact, the floor was so hollow sounding that 
Mr.Mould ordered the whole screed to he'taken up 
and left open for inspection? 
all. 

A. No, not at 

Q. I suggest to you that in fact you did take up 
the floor as ordered, hut you immediately re-
screeded it again instead of leaving it open for 
inspection? A. That is totally wrong about this 
block. 
Q. Was there any block in which you were ordered 
to take the whole screed up for inspection? A. I 
don't remember perfectly well, but if you can re-
fresh my memory 
Q. What about Block 39? A. About the inspec-
tion of Block 39 I have tendered a report and the 
repairs and alterations which were asked me to be 
done I did those. 
Q. I put it to you that there was one block in 
which you were made to take up the screed twice, 
do you remember that? A. No, you should parti-
cularise . 
JUDGEs Was there any occasion on -which you were 
required to take up the screed twice? A. No, not 
twice. 
MR. MACKIE-ROBERTSONs Do you remember digging 
some test holes at the request; o: 
A. Yes. 

f T.T-lr. Mould? 

Q. About June 1955? A. I don't remember the 
exact date, but the time might be about the time 
mentioned. 
Q. And I think the holes were inspected by your-
self, Mr. Mould, Mr. Goodwin and Mr. Thomas? 
A. I want to know about which holes you are talk-
ing because we have dug holes on three occasions. 
Q. These were the holes which Mr. Mould asked you 
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to dig after his return from Kampala, 
you tell me that number of holes? 

A. Can 

Q. No, I am afraid I cannot. Don't you remem-
ber digging some holes for Mr. Mould after his 
return from Kampala? A. Yes. 
Q. Do. you remember examining these holes in 
company with Mr. Mould, Mr. Goodwin and Mr. 
Thomas? A. No, I did not examine the holes 
in company with these three. 
Q. Mr. Mould will say in evidence"that you "did 
examine the holes in company with these three 
people and that the mortar was tested with a 
knife and found to be very good. Don't you re-
member that? A. No, I was not there with them. 
Q. And that was the occasion when Mr. Mould 
called for some labour to increase the size of 
the holes? A. I don't remember that 
Q. And the mortar outside the original holes 
was then found to be very bad. A. I was not 
with them. 
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MR. 0'DONOVAN: As this is a point of some 
importance, I wonder if my learned Priend would 
let the Court know at what period this was al-
leged to have occurred? A. June, 1955. 
MR. MACKIE-ROBERTSON: And it was then that Mr. 
Mould in company with these other two gentlemen 
and yourself took these samples of the concrete? 
A. He might have taken but he did not take 
these samples in my presence and in my sight. 
Q. You do recollect being asked to sign, you 
have already mentioned it in evidence, the bags 
into which the samples were put? A. Yes, I 
remember that. 
Q. And in fact you saw and were present "when 
the samples in question were taken and put in 
the bags. A. When they took the samples I 
was not there. 
Q. You saw the sample bags all right? A. I 
saw those paper envelopes containing something 
lying on the road. 
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JUDGE: On the road, at the side? A. Yes, at 
the side, and there is a path in between those 
buildings. 
MR. MACKIE-ROBSRTSON: Who was present at that 
time? A. I don't remember perfectly. 
Q. Bo you agree that Mr. Mould was there? 
A. Yes. 
Q. And the Clerk of Works, Mr. Goodwin? A. I 
don't think he was there at the place where these 
envelopes were put on the footpath. 
Q. Was there another gentleman whose name per-
haps was-not known to you, Mr. Thomas? A. He 
might be, but I didn't see him. 
Q. And whan you refused to sign the sample en-
velopes the other three gentlemen signed? 
A. Mr. Mould had asked me to sign on the paper 
envelopes containing the samples but I refused 
because I questioned him what are the contents 
of these things. He said to me 

JUDGE: 'Alien he refused to sign did the other 
three men sign? A. I don't remember, only Mr, 
Mould had asked me to sign and I refused because . 
I had protested to him and said that if he want-
ed me to sign then he should not take the 
in my absence. 

10 

20 

samples 

MR. MACKIE-ROBERTSON: After the signing, were 
you given an opportunity of going to the P.W.D. 
to deliver the samples? A. No, I don't remem-
ber, when he refused that he was not ready to 
take other samples in my presence. I retired 
from that place. 
Q. You know that the next day some more samples 
were taken? A. No, I don't remember. 
Q. When your son was present' A, No. 

30 

Q. How do you know whether he was present or 
not? A. He was not there on that day in ques-
tion because he was engaged on another job. 
Q. I must put it to you that the following day 
your son was present when further sam.ples were 
taken by Mr. Mould, Mr. Goodwin and Mr. Thomas? 40 
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A. I think he was not there "but if you want 
you can call him as a witness. Ask him. 

Q. I put it to you also that your son, like 
yourself, refused to sign the sample envelopes? 
A. You can suggest what you like. 

JUDGE: Does that mean you don't agree with it? 
A. No. 

Q. Did you ever hear the result of the samples 
which were taken on those two occasions? 

10 A. Yes, I received a letter. 

Q. A letter giving the results shown in that 
report? A. Yes, it might he. 

JUDGE: Is the letter in evidence? A. I will 
tender it for identification purposes. 

JUDGE: The letter or report? A. The letter 
is a covering letter and I will tender this as 
one exhibit to be proved. 
JUDGE: You are asking the -witness whether he 
received the information contained in them. Was 

20 a letter containing that information alleged to 
have been sent to him or was the actual report 
sent to him. He has admitted he received a 
letter.- A. Exhibit 50 is a letter dated 21st 
October, which sets out the results. 

Resumed 2.15 p.m. 

Oross-Examination: MR. IvL4.CKIE-R0.BERTSON (Cont'd) 

ATA-UL-HAQs 

Q. Nov; Mr. Ata, U1 Haq, in the course of your 
examination-in-chief, you told My Lord, that 

30 you had dug foundations for these dwelling houses 
and other units until you got to stones. Can you 
tell My Lord what kind of stones you were speak-
ing of? A. Yes. 
Q. What kind? A. Rock - which is fit for 
foundations. 
Q. Would you agree that over a fair area it was 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

No.10 

Ata-Ul-Haq 
Cross-
examination 
continued 



222. 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

No.10 
Ata-Ul-Haq 
Cross-
examination 
continued 

decomposed and decomposing rock? A. Yes, at 
places the rock appears and at others gravel ap-
pears and at other places murrain appears. 
Q. Nov/ gravel consists of a lot of small stones-
is that correct? A. Ye: 
Q. A lot of small stones mixed up with a little 
"bit of mud? A. No, there is no mud. 
Q. And these stones are loose ones, but bonded 
together? A. Pebbles of this gravel are gener-
ally separate from each other. 
Q. So that the surface presented by the"gravel 
bed is a loose stone surface? A. Yes. 
Q. And in places where the rock outcrop is be-
ginning to show through and is breaking down, the 
surface is very similar? A. All the surface 
is of rock. 
Q. What I am putting to you Mr. Ata Ul Haq is, 
in some places rock is beginning to break up -
what is known as disintegrating or decomposing? 
A. Yes, at some places it does disintegrate. 
Q. Would you agree with me that the disintegrat-
ing patches are similar to the gravel bed- simi-
lar to the loose stone surface of the gravel bed? 
A. Yes, because disintegrated rock is the same 
thing as gravel. 
Q. And I am sure that you will agree with me that 
a loose stone surface is not a satisfactory sur-
face on which to lay building foundations? 
A. That is a satisfactory surface for foundations, 
Q. Well now you also told us in your examination-
in-chief that there was no advantage to you not 
to dig as deep as might be necessary for the 
foundations - do you remember that? A. Yes. 
Q. And the reason for that was that you were paid 
under the terms of the contract -"you"were"to 'be 
paid for any extra depth you had to go down over 
four courses? A. Yes. 
Q. Now, was the figure that you were entitled to 
receive for extra depth a profitable one? A. When 
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we quoted the price at that time of contracting, 
we fixed the price for extra digging. 
Q. Can you remember the price you put in for 
excavations in black cotton soil and other mat-
erial - for removing it? A. I think we quot-
ed approximately 27c per cubic ft. 

(Mr. Mackie Robertson quotes "20c to 
cart away"). 

Q. Now, did that allow you adeauate profit? 
A. Yes. 
Q. Whilst digging deeper courses which added 
to your price for the contract you also had to 
complete your job within a specified time? 
A. Yes. 

Q. And to dig a deeper foundation would have 
taken a longer time? A. No. 
Q. Now you tell My lord that up to now build-
ings have shown no sign of subsidence because 
there are no cracks in the buildings? A. Yes. 
Q. When did you last see these buildings, so 
as to make a proper inspection of them? A. I 
think the last time I saw them was last week. 
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Q. Did you go inside them? 
inside many rooms. 

A. Yes, I went 

Q. Many rooms? A. 
Q. In which blocks? 

Yes. 
A. Block 38. 

And I also went into the Q. 38 only? 
rooms.on block 29. 
Q. Was block 38 occupied? A. Yes. 
Q. And block 29? A. Yes. 
Q. Well now Mr. Ata U1 Haq, I put it to you 
from that inspection of the buildings you must 
have observed quite a number of big cracks in 
the buildings? A. There are always repairs 
accruing during the retention period and these 
must be of a very minor nature and if there are 
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cracks those must be hair-cracks 
cracks. 

not any deep 

Q. When did you last do any work upon this site? 
A. I don't remember the date, but I have the 
correspondence which was exchanged between my 
Counsel and myself, which would give an approxi-
mate date .... 

Ata-Ul-Haq 
Cross-
examination 
continued 

Q. Would you agree, roughly, in the middle of 
1955? A. Yes practically that. 
Q. So that any retention period would have expir-
ed about the end of 1955? A. Yes, I was asking 
them if they found any repairs which should have 
been done by me, which I was ready to do. 
Q. And from the end of such retention period to 
the present time would be about 16 months? 
A. Yes. 
Q. Nov/ I put it to you Mr. Ata U1 Haq that the 
cracks which have developed in these buildings are 
not hair-cracks, but are serious cracks? A. Ho. 
You can go and see. 
Q. And having excavated the foundations, when you 
were running in the concrete foundations, you told 
My Lord that Mr. Stone supervised your actual 
making-up of the mixture? A. Yes, he used to. 
Q. But that making-up of the mixture took place 
in concrete mixers, holding 4 to 4|>- cu.ft. at a 
time only? A. Yes. 
Q. And like a good contractor on a big job you 
had many concrete mixers all working at the same 
time? A. Yes, not one but many. 
Q. So that you, yourself were not able to watch 
each mixer all the time it was working? A. Yes, 
nobody could do that. 
Q. And so Mr. Stone was not able to supervise 
your actual making-up of the mixture all the time? 
A. Yes, he cannot stand near every machine 
wat ching. 
Q. Do you agree Mr. Stone had a great deal to do 
on this job? A. Yes, he was Clerk of Works. 
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Q. Clerk of Works on your contract and also 
Clerk of Y/orks on other contracts at the same 
time? A. Yes, end another one at the same 
time. 
Q. By Mr. Chanan Singh? A. Yes. 
Q. And also another contract by Colonial Con-
tractors? A. Yes. 
Q. So that he had three contracts altogether' 
under his control as Clerk of Y/orks? A. No, 
so far as I know he was not Clerk of Y/orks for 
three contracts. 
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Q. But you have already agreed he was Clerk 
of Works for Chanan Singh? A. Yes. 
Q. And Colonial Contractors? A. No. 
Q. You will agree he was supervising mainten-
ance repair work being carried out in Umbatela 
Estate? A. Yes he used to go there at times 
Q. So there were times when Mr. Stone was not 
on the•site of your building contract at all? 
A. No, not a day passed. 
Q. I do not mean for a whole day. There were 
during the day perhaps each day, perhaps every 
other day, but there were times during working 
hours when Mr. Stone had to go to other jobs 
and was not 011 your site? A. Yes, but his 
personal representative was always there. 
Q. His personal representative being an Afri-
can Assistant Clerk of Works? A. Yes, his 
African assistant. 
Q. And when Mr. Stone was not on the site, or 
even when he was on the site, he could not "be 
watching all the materials'that went into the 
concrete mixers? A. Yes, he could not see 
all the mixers. 
Q. But sometimes when he came back to the site 
he would say to you perhaps "what mixture are 
you using" and you would say "1:3*6"? A. He 
used to check from a distance how the work was 
going on and how the ingredients were being-
put into the mixers, 
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Q. Now, would you explain to my Lord how 
checks from a distance what ingredients 
into a concrete mixer? A. 
distance how ingredients we: 
mixers. 

a person 
are going 

he could see i'rom a 
e being put into the 

Q. Prom the distance 
from that same site. 

of Umbate,la Estate? A. No. 

Ata-Ul-Haq 
Cross-
examination 
continued 

Q. And when he was not on 
absence his personal repr 
about the machines. 

the site? A 
XI , 

esentative 
In his 

used to roam 

Q. And then, getting back to my recent question, 
sometimes when Mr. Stone came back to the site 
from visiting other places he would ask you about 
the mixture you were'using and you would say 1 to 
3, 1 to 4 or 1 to 6, whatever it was you happened 
to be doing? A. The man who knows his job, he 
does not ask i'rom others 

10 

JUDGE: 

Q. Did Mr. Stone ask you? A. No, I don't 
think he ever asked. 20 

Q. There was never any doubt in your own mind as 
to what mixtures you were required to be using in 
any particular part of the work? A. We used 
whatever was required of us. 
Q. I am not asking what you used, I am asking you 
if you were perfectly clear in your own mind what 
you were required to use? A. Yes. 
Q. And you told your employees what they had to 
use? A. Yes. 
Q. And you supplied your employees with the appro- 30 
priate amount of cement and sand and so on, which 
they required to comply with the specification? 
A. Yes. 
Q. So that if you are mixing mortar 1 to 4 for the 
foundation walling below ground level, if you are 
mixing that 1 to 4 and one of your employees made 
it 1 to 6 he would have been going very far wrong? 
A. Yes. 
Q. And if your employee took the proper quantities 
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from your store for making 1 to 4 mixture but 
instead made 1 to 16 that employee would be 
cheating you would he. not? A. No, it is 
not possible. 
Q. 'That is not possible? A. It is not poss-
ible that he remove the ingredients in the ratio 
of 1 to 6 then make it 1 to 16. 
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Q. But if he had taken ingredients from your 
store when you were not looking and then pro-
duced only 1 to 16 it means you would be losing 
cement somewhere would it not? A. No. 

Ata-Ul-Haq 
Cross-
examination 
continued 

Q. Nov/ I put it to you Mr. At a U1 Haq that if 
you v/ere supposed to be producing 1 to 4 mix-
ture and produced only a 1 to 16 mixture, that 
you v/ere not giving the City Council v/hat they 
v/ere paying for? A. Yes, if we used the "mor-
tar in the ratio of 1 to 16 instead of 1 to 6 
we would clearly not give what the Council paid 
for. 

20 Q. You also say you have not done that? 
A. Yes, v/e did not do that. 
Q. But if you had done it, if you had been'a 
very naughty boy and done a thing like that, 
that would be equivalent to cheating the City 
Council out of its money? A. But v/e did not. 
Q. I am asking you to suppose. I am putting 
the supposition that if your work had been such 
that instead of 1 to 4 or 1 to 6 you were putt-
ing into the buildings a mixture 1 to 16 that 

30 v/ould be equivalent to cheating the City Coun-
cil out of its money? A. If we had done that. 
Q. But in point of fact you had no reason for 
cutting down upon the mixture in any of the 
concrete specifications, had you? A. No,there 
was no reason. We used the mixture of required 
consistency. 
Q. And v/hen you asked the officials of the 
Council to come and pass your v/ork and approve 
it and take it over, you were putting that work 

40 forward to them as complying with the specifi-
cation 1:3:5, 1:6 and 1:4? A. No, I did not 
ask these people, but the Clerk of Works used 
to call these offices 
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Q. And when you did a joh you knew it had to be 
inspected and passed or approved? A. The inspec-
tions were being carried on as the work was pro-
gressing. 
Q. And you hold out your concrete work as being 
according to specification? A. Yes. 
Q. Now you told My Lord in the examination-in-
chief that from time to time Mi'. Stone used to 
come along and fill a box with the sample of the 
cement or mortar which you were using? A. Yes. 
Q. And he used to send some samples to the P.W.D. 
for testing? A. Yes. 
Q. Did he send these samples to the P.W.D. or 
did he leave them lying about the site? A. I 
cannot say. He might be sending them to the 
P.W.D. 
Q. Did you ever get a bill from the P.W.D. for 
dealing with those samples? A. No, I did not 
receive any bill from the P.W.D. 
Q. Is it in as a term of the contract that any 
samples taken for testing, the expenses of the 
testing have to be borne by you? A. Yes. 
Q. And if you never had any bill then presumably 
none of•the samples went to the P.W.D.? ..I used 
to ask him verbally about the samples and he told 
me that the sample stood the testing. 
Q. But you never saw any P.W.D. Reports? A.No. 
Q. Did Mr. Stone tell you that he had sent the 
samples to the P.W.D.? A.Yes. 
Q. In fact you had lots of conversations with 
Mr. Stone about the work? no, there was 
nothing to be talked much about the works. What-
ever was essential was talked over, 
Q. And so Mr. Stone was a friend of yours? 
A. No, before this contract I did not know him. 
Q. For how long did you have to deal with him in 
connection with this contract? A 
to deal with him onl; 
of Works of nrp j ob . 

A, Ye s. We had 
as long as he was the Clerk 
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10 

Q. For how long was that? A. I think our 
works lasted for about 10 to 12 months. 
Q. And I put it to you during that time you 
became very friendly with Mr. Stone? A. I was 
under his charge, that is all. 
Q. And on occasions you lent him the use of 
transport 

MR. 01 DONOVAN 
Would my learned Friend make it clear 
whether there is any innuendo behind this 
question, because if there is going to be 
any suggestion of collusion between Clerk 
of V/orks and Plaintiff, I must object to 
it being canvassed in court unless plead-
ing was disclosed by offence 
JUDGE % 
Are you suggesting there is any collusion 
because it is not in the pleading. 
MR. MACKIE ROBERTSONS 
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20 

30 

No, My Lord, it is not pleaded. Whether 
or not it requires to be pleaded I am 
not prepared to submit at this stage. I 
will withdraw the question at this stage, 
I should make it clear that for the De-
fence we do not concede that it is neces-
sary specifically to establish any con-
spiracy to defraud between Plaintiff and 
Mr. Stone to enable the evidence which 
might lead to that assumption being laid 
before the court. 
JUDGE: 
Perhaps that may be the subject for argu-
ment . 

Q. Well now, you will remember this morning I 
asked you if you could produce your accounts 
for the purchase of hoop-iron and materials in 
connection with this contract? A. Yes. 
Q. Have you got any of them? A. No, it was 
a very short time. 
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aside for the moment. When you came to plinth 
level and had to put your damp course in, you 
laid one layer of felt along the top of the course 
immediately below plinth level? A. You mean one 
course under the plinth level. 

No.10 
Ata-Ul-Haq 
Cross-
examination 
continued 

+ , 
Q. Perhaps I am wrong the 
ing that is level with the top 
A. Yes, After we have fil 
solidated this with gravel e 
uniform surface - after that, over that 
damp proof course. On top of concrete 
put damp proof course. 

The course of wall-
of the slab? 
the stone and con-
, and it is made 

we 
slab 

put 
we 

10 

Q. You laid the damp proof filling on top of the 
concrete slab and then you built the wall3 up from 
tne damp proof coursing - is that correct? A. The 
walling above that plinth level is started after 
we put in the damp proof course. 
Q. And the damp proof felting was laid directly 
on top of the concrete slab? A. Yes and we have 
to remove all the creases and then we start the 
walling above that. 

20 

Q. But there was nothing in between the damp 
proof felting and the concrete slab? A. A little 
paint is used in all between. 
Q. What sort of paint? 
bitumen. 

A. It .L O OA b ort of 

Q. How do you apply that. With a paint-brush? 
A. Bitumen is heated first and after that applied 
with a brush. 30 
Q. But there was no cement screed below the damp 
proof felt? A. The process is that, first 
of all we lay the concrete slab, then on the con-
crete slab we put a little thin layer of cement 
wherever it is required, then we paint the surface 
with that bitumen. Over that we stick this damp-
proof felting. 
Q. Well now, I put it to you, 
Mr. Ata U1 Haq, did you not put 
screed, or set your damp-proof 
A. We did. 

in 4 point of fact, own a cement 
/ting in bitumen? 40 
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Q. Well now, on the subject of hoop-iron; " You 
offered in your examination-in-chief to demon-
strate at the site that the reinforcing has 
everywhere been put in. Gould you tell My Lord 
how you can demonstrate that? A. Yes. Because 
I can show that at some places the ends of that 
reinforcing are sticking out and are visible to 
the naked eye. 

Q. Do you agree with me that it would be per-
fectly possible to put in a bit about 2 or 3 
inches long with a bit sticking out of the wall? 
A. Where that end appears sticking outside, if 
you like I can show that end inside from 2 to 5 
feet - even 10 or 15 feet. 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

No.10 
Ata-Ul-Haq 
Cross-
examination 
continued 

Q. Would you agree with me Mr. Ata U1 Haq, the' 
only real way of proving whether hoop-iron is in, 
is by knocking down part of the wall? A. No. 
There is no reason to pull down the wall, but I 
can remove the joint - I can rake the joint 
and then show it. 
Q. But it cannot be determined by merely look-
ing at the wall? A. By looking at the sur-
face of the wall you cannot imagine how long it 
is inside. 
Q. And it is not at every course that a little 
bit of the hoop-iron sticks out is it; it is 
only now and again ? A. It is not put in 
every course. 
Q. Yes I know, every alternate course, but it 
is not•in every course that the hoop iron is 
put in, or meant to be put in, that there is a 
bit sticking out at the end? A. Yes. There 
might be some which are inside totally. 
Q. And so, if the Clerk of Works inspected a 
wall which had been built whilst'he was not 
looking at•it, he could not tell, from visual 
inspection, whether all the hoop-iron was there 
or not? A. I cannot say v/hat he would think, 
Q. Perhaps not 
with me 
away to 

that, if 
but I am asking you to agree 
the Clerk of Works had been 

Umbatela Estate or Mr. Chanan Singh's 
contract and finds whilst he has been away, you 
have built a wall up so high (demonstrates) it 
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is impossible for M m to tell, merely by looking 
at the.wall, whether you have put in all the 
hoop-iron or whether you have not? A. You can-
not build a wall so high in the temporary absence 
of a man who goes away for only a short period. 

Q. So that your answer is, that it was impossi-
ble for you to build a wall so quickly that"there 
were another two courses on it before Mr. Stone 
came back again? A. Firstly I must know what 
is the time you are talking about that he remains 10 
absent from the job. 
Q. You are in a better position to know that 
than I am, Mr. Ata IJ1 Haq. You were there - 3rou 
are the contractor - you were building on the 
site. I have never been there at all. You know 
when Mr. Stone was there and when he was not 
there. A. Both the works were being carried 
out in the same neighbourhood and if you suggest 
that he went away only for 10 or 20 minutes and 
you suggest at the same time we raised a wall up 20 
to that level, it is not possible. Even if he 
remains away from the works for about two hours, 
still I do not think the wall could be raised up 
to the level you suggest. 
Q. I did not think you were such a slow worker. 
What I am putting to you is, that Mr. Stone was 
not able to stand and observe every alternate 
course of stone that was being laid on your site. 
He eould not see, in fact, whether you were putt-
ing in hoop iron at every place you v/ere meant to 30 
be putting it in? A. Yes, that is correct. No-
body eould do that. 

Q. I am sure you will agree with me that "TIM-
SALES" have been described as one of the leading 
companies in Nairobi in their line of business -
sales of timber of all grades and standards? 
A. Yes. 
Q. You could go there and buy first class timber. 
A. Ye s . 
Q. And you could go there and buy very low class 40 
timber? A. Yes. 
Q. Can you produce to me, any vouchers to show 
what class of timber you purchased there? A. We 
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bought all standard timbers, which is required 
for roofing. 

Q. You indicated that to us before, but can 
you produce any sales invoices to show that it 
was all standard grade? A. Yes. 
Q. Will you do so? A. Yes. 
Q. And in the same way, can you-produce in-
voices to show you bought tiles from "KENTILES" 
as first-grade ;iles? A. V es. 

10 Q. That Company sells also second and third 
grade tiles does it not? A. Yes, they sell 
low-grade tiles. 
Q. And in fact, you returned to them, a lot of 
the tiles which had been sold to you. You re-
turned them to "KENTILES" as rejected? 
A. Checking goes on at all these blocks and if 
they point out so many tiles which are to be 
rejected, then we remove these tiles and they 
are sent back. 
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20 Q. And they were exchanged for you? A. They 
used to supply first-class tiles and they chang-
ed those rejected tiles. 
Q. In fact it cost ĵ ou nothing but a little 
bit of extra labour to re-lay first-class tiles? 
A. Yes. 

30 

Q. Now you told My Lord that you did not know 
of any other local tile company, but I tell you 
there is a well-knowncompany called "COAST 
BRICK & TILE COMPANY". A. I do not know them. 
There might be that comnany making tiles but I 
always used to buy from""KENTILES". 
Q. And in your experience of doing six-and-a-
half-million shillings of building work, you 
never came across the "COAST BRICK & TILE CO"? 
A. No we never indented goods from that Company. 

4-0 

Q. Well now, you said in your evidence-in-chief, 
Mr. Ata Ul Eaq, that Mr. Mould went with you to 
Kentiles once and inspected the tilos there, but 
I suggest Mr. Mould's visit was to endeavour to 
help you with supplies and deliveries? A. As 
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far as I guess intuitively, he went there to make 
two enquiries:(l) Whether I was actually buying 
first-class tiles and (2) whether there was 
really a shortage of tiles. 
Then you told us Mr. Ata U1 Haq of the procedure 
for taking over the blocks of houses. After they 
were completed there was inspection after inspec-
tion - room by room - but I put it to you 
that such a procedure did not occur in respect of 
the last six blocks? A. Yes, they used to 
check room by room. 
Q. And there was an inspection first of all by 
the Clerk of Works and then one by the Architect 
and then one by the Building Inspectors and so on 
and so forth, but not for the last six blocks? 
A. The same procedure was adopted in respect of 
the last six blocks also. 
Q. I put it to you that these last six blocks 
have not, in fact, been accepted or taken over by 
the Council. A. The blocks were tested and 
they were accepted on behalf of the City Council. 
Q. By whom, on behalf of the City Council? 
A. Vifhen everything was checked and everything 
was completed to their satisfaction, then a lett-
er was handed over to me by the Clerk of Works. 
Q. That was a letter signed by the Clerk of 
Works? A. Yes. 
Q. And addressed to the African Housing" Architect? 
A. I do not know to whom it was addressed, but he 
gave it to me. 
Q. It was addressed to the Town. Hall, not you? 
A. He might have sent a cony of that to the Town 
Hall , but he gave me also one. 
Q. Anyhow it was not a letter like the acceptance 
that you received in other cases? A. Yes, it 
was not that type. 
Q. And in fact this was the first letter which 
you had ever received signed by the Clerk of Works, 
saying the blocks were complete and taken over by 
the City Council - or words to that effect? 
A. No, on a previous occasion also I had not 
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received a letter of acceptance and I wrote to 
the Council 
Q. To the City Engineer? A. Yes. 
Q. Not to the Clerk of Works? A. I had writ-
ten that letter to the City Engineer 
Q. Why did you send that letter to the City En-
gineer instead of to the Clerk of Y/orks? A. I 
may explain that this time I have not written to 
the City Engineer, but the Clerk of Works him-

10 self has given me one letter. 
Q. Y/hy, when you had a complaint to make, did 
you write to the City Engineer instead of to the 
Clerk of Y/orks? A. Because any trouble has to 
be notified to the City Engineer. 
Q. And in point of fact, you cannot produce to 
the Court any 'take-over' certificate emanating 
from the Town Hall, in respect of the last six 
blocks. A. But the man who gave me the letter 
is an employee of the Town Hall. 

20 Q. You had no letter that came to you from the 
Town Hall taking over the last six blocks? 
A. Yes, there is the letter-head of the City 
Council, on that paper. 
Q. Did it come to you from the Town Hall or 
did it come to you from the Clerk of Y/orks on 
the site? A. When the works are complete and 
inspection complete that letter was handed over 
to me by the Clerk of Y/orks. 
Q. Whereas in all other cases you had receiv-

30 ed your letter through the post from the City 
Engineer? A. Yes. 
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Q. Now Mr. Ata Ul Haq, you have been given no 
variation orders in respect of this contract 
except the ones which you have produced here 
in Court? A. I do not think there is any 
other variation order beside what I have pro-
duced in Court, but I have done a lot of extra 
work which I can show today. 

4-0 
Q. You have in fact applied for variation ord-
ers in respect of some of your work but have 
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"been refused it? A. I think I have written a 
letter about variation order in respect of found-
ations and in reply to that I received one stat-
ing that it would be issued soon. 
Q. And certain other aspects, for instance for 
the extra batten in the roof, you applied for a 
variation order but you were refused? A. Yes, 
we made application for other variation orders 
which have been rejected. 

ADJOURNED 4.0 p.m. 6.5.57 

RESUMED 10.30 a.m. - 7th May, 1957. 
Cr o s s-examinat i on MR. MACKIE ROBERTSON 

ATA UL HAQ (on former oath) 

Q. Nov/ Mr. Ata U1 Haq, one of the items for 
which you are claiming extra payment is the as-
sertion of the latrine head plate - 4 x 2 - for 
which you are claiming Shs.972/- but that is an 
extra in respect of which no variation order was 
ever issued to you. A. Yes, there is no vari-
ation order. 

Q. And I suggest it is a measure which you car-
ried out on your own initiative,without instruc-
tions? A. No, we had instructions. 
Q. Whose? A. Both the Architect and the Clerk 
of Works. 
Q. Which Architect and which Clerk of Works? 
A. Mr. Tanner and Mr. Stone. 
Q. And the next item in your claim for extras is 
Shs.5660/- for plastering a 4" wide strip to the 
concrete slab? A. Yes. 
Q. And here again you have no variation order in 
respect of this item? A. No. 
Q. And I suggest to you, that had you laid the 
shuttering for the concrete slab and properly 
tamped up the concrete, this work would have been 
unnecessary. A. No, these two suggestions could 
not have obviated this necessity. 
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Q. Do you agree that item is not covered in the 
specification? A. Yes, it is not mentioned 
in the specific at i on. 
Q. And the plastering of a 4" wide strip was 
only done to cover up the rough edge of your 
concrete slab? A. Yes, that was the purpose. 
Q. And if concrete slab had not had a rough 
edge it would have been unnecessary to put this 
plaster strip? A. Yes. 
Q. Now you are also claiming Shs. 272l/- for 
an extra podo batten? A. Yes. 
Q. And this is one of the first claims for ex-
tras which you actually advanced to the City En-
gineer before you commenced your present action? 
A. Yes. 
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Q. And the City Engineer turned down your ap-
plication for variation order in respect of this 
extra uodo batten? A. Yes. 
Q. In fact I think he turned it down on two oc-
casions on the 11th September, 1954 and the 24th 
March, 1955 - do you remember that? A. Yes. 
Q. Letter of the 11th September is already in 
My Lord, as Ex. 22 and I now put three other 
letters to the witness dated 27th August and 
24th March. 
Q. Would you identify these letters as corres-
pondence which was exchanged between yourself 
and the City Engineer. 
Q. (letters of 24th March and 27th August, 

1954, put in as Exhibit B) 

A. 
(letters read out to witness) 

Yes. 
Q. Now, Mr. Ata U1 Haq, would you tell My Lord, 
what you understand by the word crow-bar? 
A. By that the word 'tarimbo'. 
Q. That is a long piece of metal, sharpened at 
one end and which is used for levering? A. Yes. 
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Q. And I suggest that it was nothing like any 
such instrument which you saw employees of the 
City Council using to rake out the mortar at 
Ofafa? A. But I saw 
Q. I am giving you an opportunity to correct 
yourself if you want to Mr. At a U1 Haq. The in-
struments which were being used were not long 
iron bars that would come within the ordinary 
meaning of the word crow-bar, or as you used 
'tarimbo'. A. What I saw was a bent instru-
ment at one end, which is used for striking the 
walls. 
Q. In fact it was a short rod of iron about 18" 
long with a hoop at one end? A. The straight 
end must be 18" to 20" but I cannot say what would 
be the curved length of the crook end. 
Q. But neither the crow-bar or 'tarimbo1 have a 
hook at the end of it, have they? A. Generally 
it has not, but these which are specially design-
ed to drive out the nails, they have one of their 
ends a bit crooked, to take out the nails. 
Q. Now I put it to you that you speak English 
and understand it reasonably well Mr. Ata U1 Haq? 
A. I cannot speak, but I can understand to a 
certain extent. 
Q. And I suggest to you that•your conversations 
with Mr. Mould, the Architect, were carried on in 
English. Perhaps not in the best English, but 
were carried on in English. A. Sometimes in 
Swahili and sometimes in broken English. 
Q. Is it not the case that you probably spoke to 
Mr. Stone in Swahili, but to lie."Mould in English? 
A. Sometimes I used to speak to somebody in Swa-
hili who translated that into English for me. 
Q. Did you have a son working on this contract 
from time to time? A. Yes. 
Q. What is his name? A. Arshad III Haq. 
Q. You have a son called Abdul U1 Haq? A. No. 
Q. He is a brother of yours? A. Yes. 
Q. And did he assist you from time to time on the 
contract? A. No, not in my business. 

10 

20 

30 

4-0 
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Q. But did he not attend meetings on your be-
half, in connection with this contract? A. Yes, 
Ones we received a letter from the City Engin-
eer, stating I should go there in the company 
of my brother. 

Q. Anyhow your'brother went along and did the 
talking for you, because he speaks very: good 
English? A. But he had sent for him., the 
City Engineer. 
Q. In fact it is your brother sitting in the 
court? A. Yes. 
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Q. And your son also speaks English, does 
not? A. Yes, to some extent. 

he 

20 

Q. Did you have an English speaking foreman in 
charge of the works? A. My son knew English, 
but the foreman he did not know English. 
Q. Was your son there the whole time? A. No, 
he used to practically be all the time in the 
office and at times he used to visit the place 
of works. 
Q. And when Mr. Stone visited the site of the 
works on Sunday mornings, it was only a short 
visit? He was not working there the whole Sun-
day morning when it was supposed to be his day 
off? A. That is correct. 

30 

Q. Now, I suggest to you, Mr. Ata Ul Haq, that 
you have not, in fact, previously carried out 
six-and-a-half-million shillings worth of work 
for the City Council as you told us? A. Yes, 
I must have done a contract worth about six-and-
a-half million shillings, but at that time I was 
working in partnership with my brother. 
Q. But you, yourself, have never previously 
had any contract at all with the City Council? 
A. I did work, but I worked in company with my 
brother and in fact my brother had gone to In-
dia at that time and I was carrying on alone. 

4-0 

Q. But all these previous contracts were in 
your brother's name - in the name of Abdul A1 
Kaq - not in a partnership name? A. Yes, 
these contracts were in his name, but the con-
tracts which were taken over hy him. later on, 
I v/as in partnership with my brother at that 
t ime. 
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Q. And i n c omp l e t i n g t h e f o rm of t e n d e r f o r t h i s 
p a r t i c u l a r c o n t r a c t , i n the space where you were 
asked t o g i v e d e t a i l s of p r e v i o u s c o n t r a c t s c a r r -
i e d out f o r t h e O i t y Counc i l or o the r P u b l i c 
A u t h o r i t i e s , you put a l i n e through i t and e n t e r -
ed n o t h i n g at a l l ? A . Y e s , because p r e v i o u s l y 
we were work ing t o g e t h e r . 

Q. But you put n o t h i n g down i n your t e n d e r f o rm? 
A . I do not remember p e r f e c t l y w e l l , I might 
have c r o ssed t h a t column ou t . 10 
Re - exam ina t i on : MR. 0'DONOVAN: 

R e -
e x a m i n a t i o n . 

Q. I s t h i s t h e f i r s t c o n t r a c t you have had i n 
your own name w i t h the O i t y Counc i l ? A . Y e s . 

Q. You s a i d th e p r e v i o u s c o n t r a c t i n which you 
were f i n a n c i a l l y i n t e r e s t e d , amounted t o s i x - a n d -
a - h a l f m i l l i o n s h i l l i n g s ? A . Y e s . Not the 
p r i c e of one c o n t r a c t amounted t o t h a t f i g u r e 
p r e v i o u s l y , i n which I was i n t e r e s t e d f i n a n c i a l l y . 

Q, Did the t o t a l you were i n t e r e s t e d i n f i n a n c i -
a l l y amount t o t h a t ? A . Oh y e s . 

Q. Did you, i n r e g a r d t o t h e s e p r e v i o u s con-
t r a c t s , d e a l p e r s o n a l l y w i t h the o f f i c e r s of t h e 
C i t y Counc i l ? A . Y e s . 

Q. And w i t h r e g a r d t o the work - the a c t u a l 
p h y s i c a l work - on the s i t e i n t h e p r e v i o u s con-
t r a c t s , who used t o s u p e r v i s e i t ? A . I used t o 
s u p e r v i s e the p h y s i c a l s i d e , or o p e r a t i o n s of t h e 
work . 

20 

Q. Now, d id th e C l e r k of WnrOr lur ing th e "pro-
g r e s s of the works , e v e r r e q u i r e you t o remove 
and r e b u i l d any pa r t of the mor tar? 

JUDGE: 

Q. That i s t h i s c o n t r a c t ? 

MR. 0'DONOVAN 

I am t a l k i n g now, My Lo rd , about the p r e s en t 
c o n t r a c t . 

Q. I am r e f e r r i n g t o t h i s c o n t r a c t . A . I do 
not t h i n k he d i d . 

Q. Were you r e q u i r e d at any t ime t o r e - c o n s t r u c t 
any pa r t o f t h e w a l l i n g ? A . Y e s . 

30 
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Q. Does tha t i n v o l v e removing the mortar? 
A . Y e s . 

Q. Were you at a l l t imes prepared , dur ing the 
works, t o remove and r e p l a c e any d e f e c t i v e work 
t h a t was po in t ed out t o you? A . Y e s . 

Q. You s a i d , I t h i n k , tha t i t t ook you about 
10 t o 15 minutes t o mix mortar i n your cement 
mix ing machines? A . Yes , I have sa id so . 

Q. Of t h a t t i m e , how much of i t was taken up 
PO i1 1 measuring the i n g r e d i e n t s ? A . For measur-

i n g the i n g r e d i e n t s which were t o be put i n t o 
the mix ing machines i t t akes about 4 t o 5 minu-
t e s . 

JUDGE: 

Q. Are not the i n g r e d i e n t s poured i n w h i l s t 
the mixer i s tu rn ing? A . Y e s . 

Q. And i t i s kept tu rn ing f o r 10 t o 15 min-
utes w h i l s t i n g r e d i e n t s are b e ing put 
i n - i s tha t c o r r e c t ? A . No, f i r s t of 

20 a l l we remove the f i r s t m ix ture , then 
we s t a r t the machine r e v o l v i n g and then 
we s t a r t pour ing i n the i n g r e d i e n t s and 
pour ing i n the i n g r e d i e n t s t akes 2 t o 3 
minutes . I n 10 t o 15 minutes i s i n c l u d -
ed t ime which i s taken f o r p u t t i n g i n 
the i n g r e d i e n t s . 

Q. As r e ga rds f o u n d a t i o n s , you came across 
d i f f e r e n t t y p e s of m a t e r i a l at the bottom - r o ck , 
g r a v e l and murrain? A . Y e s . 

30 Q. Did the d i f f e r e n c e s i n the depths t o which 
you dug the f ounda t i ons have anyth ing t o do 
w i t h the d i f f e r e n c e s i n the rock and g r a v e l f o r -
mat ions? A . Sometimes the t h r e e t h i n g s appear 
at one l e v e l , but i t depends upon the i n s t r u c -
t i o n s of the C l e rk of Works. I f he says we have 
t o go t o the harder substance then we have t o 
d i g deeper and d i g d i f f e r e n t depths a f t e r coming 
t o tha t s t r a t a . 
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Q. Do you mean by tha t l a s t answer tha t the 
40 C l e rk of Works would g i v e you i n s t r u c t i o n s about 

the d i f f e r e n t depths t o be dug, depending upon 
the substance s t ruck? A . Y e s . 

Q. -You t o l d my l e a rned f r i e n d , Mr.Mackie R o b e r t -
son, tha t you r e c a l l e d no occas ion when you had 
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l a i d down the screed t w i c e i n any "block - i s tha t 
c o r r e c t ? A . Y e s , tha t i s c o r r e c t . 

Q. Did you e v e r have t o remove the sc reed on Mr. 
Mou ld ' s i n s t r u c t i o n s ? A . Y e s . 

Q. In how many rooms? A . I th ink i n two 
rooms. 

Q. Do you mean the e n t i r e screed? A . Y e s . 

Q. Was the r e any i n s p e c t i o n of the concre te s lab 
b e f o r e you r e - l a i d the screed? A . Y e s . 

Q. With r ega rd t o the stone which you used, can 10 
you say whether any b e t t e r q u a l i t y quarry dressed 
s tones-were a v a i l a b l e i n N a i r o b i at tha t t ime? 
A . No, not i n my op in i on . 

Q. Were they approved by the C l e rk of Works b e -
f o r e you used them? A. Yes , he used t o check 
the samples f i r s t of a l l . 

Q. Who was the person i n f a c t who supp l i ed the 
s tone t o you? A . Karsan G-opa l j i . 

Q. Was he the owner of the quarry? A . Y e s . 

Q. Do you know where the C i t y Counc i l obta ined 20 
t h e i r quarry dressed stone? A. Yes , because 
at tha t t ime he had a y ea r s con t rac t w i t h the 
C i t y Counci l t o supply s t one . 

Q. Were they g e t t i n g tha t t h e r e as w e l l ? A . Y e s . 

Q. The i n t e r n a l w a l l s had t o be dressed up t o a 
" f a i r f a c e " ? A . Y e s . 

Q. I th ink you sa id tha t was i n f a c t done? 
Q. Y e s . 

Q. Did your l a b o u r e r s dress a l l the stone i n -
s i de once and l e a v e i t at tha t or was the work 30 
gone over on more than one occas ion? A. I do 
not understand t h a t ques t i on . 

Q. A f t e r the w a l l s were c ons t ruc t ed . I t ake i t 
the i n t e r n a l su r f a c e s were dressed t o a smoother 
su r f a c e - i s tha t c o r r e c t ? A . Y e s . 

Q. Y/as tha t work examined by the A r c h i t e c t ? 
A . Y e s . 
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Q. A f t e r t l i e i r examinat ion was t h e r e any f u r -
t h e r d r e s s ing of the i n t e r n a l w a l l s ? A . Y/here-
e v e r they found a d e f e c t or prominent "bulging 
out we aga in dressed tha t p o r t i o n . 

Q. Did they examine tha t f u r t h e r work? A . Y e s . 

Q. Was t h e r e any f u r t h e r d r e s s ing o f f , or d id 
you ge t i t e x a c t l y r i g h t the second t ime , or 
d id you have t o go on do ing i t ? A . No, a f t e r 
the second i n s p e c t i o n they d id not ask me t o do 
any th ing . 

Q. Who made the i n s p e c t i o n ? A . The C l e rk of 
Works and the A r c h i t e c t "both used t o i n s p e c t . 
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Q. Which A r c h i t e c t ? A . Mr. Tanner . 

n Did Mr. Mould make any i n s p e c t i o n of the 
i n t e r n a l w a l l ? A . Ye s . 

Did he r e q u i r e you t o do any f u r t h e r d r e s s -
i n g of the i n t e r n a l w a l l ? A . Y e s . 

Q. I t h ink you sa id i t v/as not p o s s i b l e f o r 
you t o be everywhere dur ing the p rog ress of the 

20 work so as t o superv i se i n d e t a i l , e v e r y s i n g l e 
t h i n g tha t was done? A . Y e s . 

Q. I f t h e r e were , i n f a c t , any d e f e c t s i n 
workmanship, were t h e y , so f a r as you were con-
cerned , i n t e n t i o n a l ? A . No i t v/as not i n -
t e n t i o n a l at a l l . 

Q. Have you i n f a c t , r e p a i r e d e v e r y s i n g l e de -
f e c t tha t was po in t ed out t o you up t o the date 
when you got the C l e rk of Works l e t t e r s tha t 
they were s a t i s f i e d ? A . Y e s . 

30 Q. W i l l you l o o k at Exh ib i t 32 (handed t o 
w i t n e s s ) Memorandum f rom Mr. Goodwin t o the 
A r c h i t e c t , showing l i s t of a l l the f l o o r de -
f e c t s which were found on i n s p e c t i o n . Y/ho was 
the A r c h i t e c t ? A. Mr. Mould was the A r c h i -
t e c t at tha t t i m e . 

(Mr. 0'Donovan quotes f rom Ex. 32) 

Q. Was-Mr, Mould present at tha t i n s p e c t i o n ? 
A . Ye s , Mr. K /lould and Mr. Ross . 
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Q. Did you r e p a i r a l l the d e f e c t s ? A. Y e s . 

Q. Nov; I t h i n k , tha t i n c ross - examina t i on , you 
sa id tha t you dug t r i a l h o l e s on s e v e r a l occas -
i ons? A . Y e s . 

Q. Did you say on th r e e occas ions you had dug 
t r i a l ho l e s ? A . I th ink v/e dug h o l e s on two 
o c cas i ons . 

Q. Can you "be c e r t a i n about what happened? 
A. I th ink we dug tv/ice. 

Q. Only tv/ice? A . Yes , on ly tv/ice. 

Q. You were asked i n c ross - examina t i on t o l o ok 
f o r i n v o i c e s f o r purchase of m a t e r i a l s ? A . Yes , 

Q. Can you produce your i n v o i c e s - some ox them 
f o r the purchase of damp-proof cours ing? A .Yes , 

10 

( I n v o i c e s produced r e l a t i n g t o t i l e s , hoop-
i r o n , t imber and damp-proof c o u r s i n g ) . 

MR. SCHERMBRUCKER; 

May I suggest tha t these i n v o i c e s can be 
made a v a i l a b l e t o the Defence dur ing the 
ad j ournment ? 20 

JUDGEs 

Very w e l l . 

MR. ATA UL HAQ 

Whatever i n v o i c e s I could f i n d I brought t o 
Cour t . 

Q. You make them a v a i l a b l e t o the Defence f o r 
t h e i r i n s p e c t i o n ? A. Y e s . 

Q. The t i l e s you purchased were f i r s t q u a l i t y 
t i l e s ? A . Y e s . 

Q. You sa id Mr. Stones a t t e n t i o n s v/ere d i v i d e d 30 
between y o u r s e l f and Mr.Chanan Singh? A . Y e s . 

Q. How f a r away v/ere the works on t h i s o ther 
c on t rac t b e i n g cons t ruc ted? A . Both works 
were b e ing c a r r i e d on, on the same p l o t , because 
both are a d j a c e n t . 
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EVIDENCE OE CHARLES WILLIAM NSWLYN 

1st J u l y , 1957 

10.30 a.m. 

OHARLSS WILLIAM NEWLYN (Sworn) 

Examina t i on - in -Ch i e f by MR. O'DONOVAN 

Q. Yvliat i s your f u l l name? A. Char les W i l l i a m 
Newlyn. 

Q. Are you a char t e r ed quan t i t y surveyor? 
A . I am. 

Q. Do you p r a c t i c e i n N a i r o b i ? A . I do . 

Q. What p r o f e s s i o n a l q u a l i f i c a t i o n s have you? 
A . I am an a s s o c i a t e member of the Roya l I n -
s t i t u t e of Chartered Surveyo rs . 

Q. Have you any o ther degrees or q u a l i f i c a t i o n s ? 
A . One d a t i n g back many yea r s - F i r s t C lass 
B u i l d e r s Surveyo r . London C i t y Gu i l d s . 

Q. How many y e a r s expe r i ence have you of b u i l d -
i n g c on t r a c t s ? A. 34 y e a r s . 

Q. How much of tha t has been i n Kenya? 
A . N e a r l y 8 y e a r s . September, 194-9 I a r r i v e d 
i n Kenya - East A f r i c a . 

Q. I b e l i e v e you were i n s t r u c t e d by the P l a i n -
t i f f i n t h i s case t o examine c e r t a i n works he 
had cons t ruc ted at O f a f a E s t a t e , N a i r o b i ? 
A . I was. 

Q. When was t h a t ? A. At the beg inn ing of 
March t h i s y e a r . 

Q. Were you asked t o examine the works and r e -
po r t on them? A. I was asked t o examine the 
works as f a r as could be seen which i s above 
ground l e v e l , and g i v e a r e p o r t on the work i n 
c on junc t i on w i t h the s p e c i f i c a t i o n . 

Q. On ho?/ many occas ions have you inspec t ed the 
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work? A . I can g i v e you the dates of the i n -
s p e c t i o n s . They are mos t l y Saturdays and Sundays. 
March 2.nd, 5 hours ; ' 7 t h , 2 hours ; 10th, 4 hours ; 
14th, 3 hours ; 16th; 4 hours ; 23rd, 4 hours ; 
24th, 4 hours ; 30th, 4 hours ; A p r i l 20th, 4 
hours . 

Q. What i s the t o t a l number of hours on the s i t e ? 
A . 34 houi 's, i r r e s p e c t i v e of the t ime spent f o r -
mula t ing the r e p o r t . 

Q. Have you s tud ied the con t rac t and the s p e c i - 10 
f i c a t i o n s ? A . I have made a f u l l study of the 
c on t r a c t c ond i t i ons and the s p e c i f i c a t i o n i n r e -
l a t i o n t o the work. 

Q. Have you a l s o s tud ied the r e p o r t on a l l e g e d 
d e f i c i e n c i e s i n workmanship compi led by M r . W e v i l l ? 
A . I have . 

Q. B e f o r e I ask you any ques t i ons about d e t a i l s 
of the work I would l i k e t o put g ene ra l ques t i ons 
t o you . The f i r s t i s , do you agree w i th Mr. 
W e v i l l ' s r e p o r t ? A . No, not e n t i r e l y I cannot 20 
e n t i r e l y agree w i th Mr. W e v i l l ' s r e p o r t . 

Q. As a g ene ra l comment, are you ab l e t o say 
whether the works are worse than, as good as , or 
b e t t e r than the s p e c i f i c a t i o n ? A . Prom the ap-
pearance of the supers t ruc ture I should say the 
work i s r easonab l y i n c on junc t i on w i th the s p e c i -
f i c a t i o n . Going on v i s u a l t e s t s o n l y . 

Q. Were you asked r e c e n t l y t o examine the f ound-
a t i o n s and t o take samples? - A . I was asked r e -
c e n t l y i f t h i s could be done, but owing t o the 30 
v e r y inc lement weather i t has been imposs ib l e t o 
take samples owing t o the wa t e r l o gged s t a t e of 
the s i t e . 

Q. When you d e s c r i b e the s i t e as w a t e r l o g g e d , I 
b e l i e v e the whole s i t e c o n s i s t s of b l ack c o t t o n 
s o i l t o a c e r t a i n depth? A . Trie s i t e i t s e l f 
con ta ins b l a ck co t t on s o i l , and you had only t o 
s t ep o f f the path and you would be over the 
ankles i n w a t e r . 

Q. Would i t be f a i r t o the c o n t r a c t o r t o take 40 
samples of mortar i n these c i rcumstances? A . I 
c ons ide r i t would be v e r y u n f a i r . 
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Q. 
ii. . 

And d id you i n conseauence d e c l i n e t o do so? 
I d i d . 

Q. Why would i t be u n f a i r ? A . Mor ta r , t o ge t ' 
samples p r o p e r l y , should be raked f rom the j o i n t s , 
and the water pressure go ing through the w a l l s 
would undoubtedly have washed away a c e r t a i n 
amount of cement. 
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as the h e i g h t s of N a i r o b i are con-
gher than Doonholm Road t h e r e would 
i d e r a b l e pressure of wate r aga ins t 
ons. 

Ev idence of 
Char l es W i l l i a m 
Newlyn 
Examination 
cont inued 

Q. I f Mr. W e v i l l t ook samples - in A p r i l of l a s t 
y ea r i n ' w a t e r l o g g e d c o n d i t i o n s , do you th ink 
these would have been f a i r samples? A. I 

20 should say the concre t e might have been but I 
should be r a t h e r doub t fu l of the mor ta r . 

Q. Have you had expe r i ence of b u i l d i n g on b l a ck 
c o t t o n s o i l ? A . I have had expe r i ence of 
t h r e e b u i l d i n g s i n N a i r o b i where b l a ck c o t t on 
s o i l has had t o be excavated o u t . 

Q. Can you speak w i th a u t h o r i t y about b l a ck 
c o t t o n s o i l ? A . I can speak w i th a u t h o r i t y 
on b l a ck c o t t o n s o i l . 

Q. Have you examined the w a l l s of the b u i l d i n g 
30 f o r s i gns of cracks and s e t t l emen t? A . I made 

i t one of my c h i e f p o i n t s t o examine the whole 
of the b u i l d i n g s f o r any s i gns of s e t t l e m e n t . 
No s i gns of s e t t l emen t could be found, and t h i s 
i s a f t e r 12 months s ince Mr. W e v i l l ' s r e p o r t of 
l a s t y e a r . There has been v e r y heavy r a i n , and 
i n my op in i on , had t h e r e go ing t o be any s e t t l e -
ment i t would now be showing i t s e l f . 

Q. What do you draw f rom tha t as r ega rds f i r s t 
of a l l the depth of the t r enches? A . I should 

40 say t h a t the f ounda t i ons are done on rock and 
tha t t h e r e could be no p o s s i b i l i t y o f heavy poc -
k e t s of b l a ck c o t t on s o i l under them. 
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Q. 
1 u 

You ru l e i t out as imposs ib le? 
out as be ing imposs ib le that the re 

A J± . 
i s 

heavy pockets o 
r u l e i t out 

or so depth i n the 
any case would not be 
of the b u i l d i n g s . 

not 
s 

b lack co t ton 
as imposs ib le 

s o i l . I 
that the re 

rock f o rma t i on , 
de t r imenta l .to the 

I rule 
any" 
would 
might be 
That i n 
s a f e t y 

Q. Your conc lus ion i s 
t o an adequate depth? . 
a s o l i d f ounda t i on . 

that the t renches were dug 
A. They were dug down t o 

Q. In excava t ing i n wate r l ogged cond i t i ons would 
any other exp lana t i on occur t o you f o r the p r e -
sence of b l ack co t t on s o i l ? To put i t more 
s p e c i f i c a l l y , what e f f e c t has wa t e r l o g g ing on 
b l a ck co t ton s o i l a f t e r the b u i l d i n g has been con-
s t ruc ted? A. Black co t ton s o i l expands w i th 
the quant i t y of water i n i t . 

Q. Can any seep under the foundat ions? A. In 
wate r l ogged cond i t i ons such as the s i t e at Doon-
holm Road, i f the re were s o f t pockets of rock I 
should say tha t the re i s qu i t e a p o s s i b i l i t y of 
b lack co t ton s o i l seep ing under the c onc r e t e . 

Q. Have you seen the analyses which were made of 
samples of concre te of the foundat ion? A . Yes , 
I have s tud ied t h o s e . 

10 

20 

Q. Are you ab le t o say whether or not they could 
p o s s i b l y be t y p i c a l of the genera l q u a l i t y of the 
foundat ions? A. I t 'would be making a rash 
statement t o say one way or the o the r . Having 
not examined the foundat ions I would not l i k e t o 
make a d i r e c t statement e i t h e r way. 

30 

Q. Let me put i t t o you t h i s way. Would you ex -
pect any c rack ing i f the foundat ions were as bad 
as those analyses i nd i ca t ed? A. I f they were 
as bad and w i th the quant i t 3/ of water i n the 
ground, I should d e f i n i t e l y expect some form of 
se t t l ement t o show i t s e l f . 

Q. I don ' t want t o press you any f u r t h e r than 
you want t o go , but can you make a f a i r l 3 r simple 
i n f e r e n c e f rom tha t as t o whether the samples 
could or could not be r e p r e s e n t a t i v e of the o v e r -
a l l q u a l i t y of the foundat ions? A. In c e r t a i n 
ins tances I should sa3/ 3res, but in one p a r t i c u l a r 

40 
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i n s t ance I should f e e l i n c l i n e d t o doubt i t . 

JUDGE: I am s o r r y , I d id not qu i t e ge t t h a t . 
A . In c e r t a i n ins tances I should r a t h e r doubt 
i t . 

MR. 0'DONOVAN: I d on ' t qu i t e f o l l o w your ans-
wer I must c o n f e s s . I asked you whether 
May I remind you of your p rev i ous answer. You 
sa id you would expec t cracks or s e t t l ement i f 
the f ounda t i ons as a whole were as bad as the 

10 a n a l y s i s showed the samples t o be? A . In c e r -
t a i n t e s t s , y e s . 

Q. I then asked you whether you could go on 
f rom tha t t o say whether the samples were r e -
p r e s e n t a t i v e i n your v i e w of the whole of the 
f ounda t i ons or no t? A . I should say tha t 
the samples bear a reasonab le r e l a t i o n t o each 
o ther and would be probab ly a f a i r example, but 
i n c e r t a i n cases where the r e has been a v e r y 
bad t e s t r e p o r t I should f e e l i n c l i n e d t o wonder 

20 what has e i t h e r gone wrong w i t h the concre t e or 
the t e s t , as i f the mix was so weak I should 
have expected i t by t h i s t ime t o have d i s i n t e g -
r a t e d w i th the water pressure and l e t the w a l l s 
down and caused s e t t l e m e n t . 

Q. Would you l o ok at E x h i b i t ' A ' . I tem No .18 . 
What have you t o say about t h a t ? A . "Using 
the normal t r a d e term, I should say tha t the 
mix has been g i v e n a sme l l of the cement bag . 
I see a l s o tha t the sample i s qu i t e a b i g lump 

30 and w i th such a weak mix I cannot see qu i t e how 
such a l a r g e lump v/as cut out w i thout d i s i n t e g -
r a t i n g . 

Q. 'That do these s p e c i f i c a t i o n s p r o v i d e as the 
proper mixture f o r f ounda t i ons? A . 1 : 3 : 6 

Q. What i s the maximum v a r i a t i o n f rom tha t 
apart f rom i s o l a t e d pockets which i n your v i e w 
would be p o s s i b l y c ons i s t en t w i t h t h e i r c o n t i n -
u ing t o do t h e i r work s a t i s f a c t o r i l y ? A . No r -
m a l l y speaking I should not expect t o f i n d any 

40 v a r i a t i o n one way or ano ther . 

JUDGE: You would not expec t t o f i n d any v a r i -
a t i on? A . A v e r y minute v a r i a t i o n , My L o r d . 

MR. 0'DONOVAN: I f you have a f ounda t i on which 
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should be 1 : 3 : 6 , but which demonstrably i s con-
t i n u i n g t o work s a t i s f a c t o r i l y - tha t i s so i s n ' t 
i t ? 
ing? 

These f ounda t i ons are h o l d i n g up the bu i ld -
A. They appear t o be do ing i t v e r y w e l l . 

Q. Can you i n f e r tha t tha t they must be rough ly 
acco rd ing t o the s p e c i f i c a t i o n or tha t they must 
comply w i t h i n c e r t a i n l i m i t s t o the s p e c i f i c a t i o n ? 
A . No, I d on ' t th ink anybody could i n f e r f rom 
t h a t wi thout examinat ion . One could i n f e r tha t 
the l owes t r easonab le l i m i t s I should imagine 
would be a 1 : 5 : 10 mix . 

JUDGE: The l owes t r easonab le l i m i t s ? A . The 
l owes t r easonab le l i m i t s one would a n t i c i p a t e as 
b e ing a normal s a f e concrete would be a 1 :5 :10 

10 

mix . Por t h a t t ype of work. 

JUDGE: Are you say ing tha t the i n f e r e n c e i s tha t 
i t i s approx imate l y 1 : 5 : 1 0 . The standard of work 
was not be low t h a t ? A . I should say n o t , t a k -
i n g an a v e r a g e . 

MR. 01DONOVAN: You mean i f i t were worse than 
tha t . . . A . I f i t were worse than tha t I should 
not cons ide r tha t the b u i l d i n g s would be as sound 
as t h a t . That i s t a k i n g the s o i l and water c ond i -
t i o n s i n t o c o n s i d e r a t i o n . 

20 

Q. Have t h i s s eason ' s r a i n s been e x c e p t i o n a l l y 
heavy? A . I should say f rom r e p o r t s I have 
seen tha t t h e y have been more or l e s s a v e rage . 

Q. And t h e r e has been no d i s c e rnab l e s e t t l ement 
at a l l ? A . No d i s c e rnab l e s e t t l ement anywhere 
on the s i t e as f a r as could be seen. 30 

Q. I take i t you have had many y e a r ' s expe r i ence 
of working w i t h C l e rks of Works? A . I have had 
14 y ea r s working w i th c o n c t r a c t o r s whereby i f I 
d id not do as I should have done I would have had 
a v e r y good k i c k . I have had v e r y good expe r i ence 
dur ing the war p a r t l y on s u p e r v i s i o n and p a r t l y 
work ing i n c on junc t i on w i th eng inee r s or C l e rks 
of Works. 

Q. I s the examinat ion of the concre te and mortar 
mix tures one of the most important f u n c t i o n s of 
the C l e rk of Works? A . Yes , I should say tha t 
the c o r r e c t mixes of concre te and mortar are one 
of h i s c h i e f f u n c t i o n s , and s e e ing tha t these are 
ob t a in ed . 

40 
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10 

Q. Can an expe r i enced C l e rk of Works c o n t r o l 
and e n f o r c e the s p e c i f i c a t i o n s i n t h i s r e s p e c t 
w i thout g r ea t d i f f i c u l t y , w i thout chemical a n a l -
y ses and so on? A . He could g i v e a v i s u a l 
check, once a s c e r t a i n i n g the co l our of the sand 
"because tha t v a r i e s a g r ea t dea l on the s i t e . 
Once he had seen s e v e r a l mixes , say 1 : 3 : 6 us ing 
the same m a t e r i a l s , or 1 : 2 : 4 , he should ge t some 
i d e a of the c o l ou r and t e x t u r e and be ab le t o 
t e l l r o u g h l y . 

Q. Would he be ab l e t o t e l l any marked v a r i a - -
t i o n s imply by appearance? A . He should do, 
t a k i n g i n c o n s i d e r a t i o n tha t i f you ge t a brown 
sand v/ith l e s s cement you would ge t a browner 
appearance and w i th more cement you would ge t 
more of a g r e y appearance i n the mor ta r . 
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Q. Accord ing t o Mr. W e v i l l , I w i l l read h i s con-
c l u s i o n : "The concre te g e n e r a l l y e x i s t s 
w i l l o c c u r " . I t ake i t t ha t you d i s ag r e e 

20 JUDGE Th is i s f rom Exh ib i t ' A 1 , i s i t ? 

MR. 0'DONOVAN: No, My Lo rd , t h i s i s f rom Mr. 
W e v i l l ' s r e p o r t which i s 35xhibit 61, d e a l i n g 
w i th the samples. I am r ead ing f rom the second 
page . He says t h a t ; " . . . u n e v e n se t t l ement 
w i l l sub -base " . Does the sub-base r e f e r 
t o the rock or murrain underneath the concre t e? 
A . I should r e f e r t o the rock or murrain under-
neath as the b a s e . Norma l l y , the s u b - b a s e . . . . 

Q. Mr. W e v i l l c a l l s i t r ock or murrain sub-base, 
30 Do you agree or d i s ag r e e tha t the b e a r i n g capa-

c i t y of the rock or murrain i s inadequate? 
A . No, My L o r d . 

Q. You do not agree tha t i t i s inadequate? 
A . The rock cannot be inadequa te . 

Q. Do you agree tha t t h e r e i s any uneven s e t t l e -
ment? A . I cannot say tha t t h e r e w i l l be any 
uneven s e t t l e m e n t . 

Q. Do you . say tha t t h e r e would be uneven s e t t l e -
ment by now i f t h e r e were go ing t o be any s e t t l e -

40 ment? A . I f t h e r e were go ing t o be any 
s e t t l emen t i t would have shown i t s e l f by now. 

Q. Do you cons ide r tha t any underp inning i s 
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Q. Mr. W e v i l l says tha t the concre te might "be 
cons idered adequate as a l e v e l l i n g up on which t o 
"build the w a l l i n g . He says the concre te might 
he adequate "but the murrain i n the sub-base i s i n -
adequate . Could the concre te be adequate i f these 
ana lyses showing mix tures 1 :13 and 1 :23 were t y p i -
c a l of the f ounda t i on? A. There i s a c on t r a -
d i c t i o n i n Mr. W e v i l l ' s s ta tement , he cannot main-
t a i n tha t the concre t e i s adequate and the sub-
base not adequate . He a l r e a d y says tha t the 

:cavated down t o rock l e v e l f ounda t i ons should be 
and acco rd ing t o i n f o r m a t i o n and 
l e v e l has been r eached . 

s p o r t s , r ock 

10 

Q. Would you c o n f i n e y o u r s e l f t o answering my 
q u e s t i o n . I on ly want t o ask t h i s . Would you 
say of a concre t e f ounda t i on made w i th a mixture 
of 1 : 18 , 1 :23 and so on - would you say tha t on 
t o p of such a concre t e f ounda t i on i t was adequate 
on which t o "build a w a l l ? A . Y e s , p r o v i d i n g 
the f ounda t i on l e v e l i s sound. 

20 

Q. You sa id the s p e c i f i c a t i o n c a l l e d f o r 1":'3:S. ' 
I t h i n k you sa id the maximum v a r i a t i o n was 1 : 5 : 1 0 , 
and anything-beyond tha t would be sound or unsound? 
A. Can i t be put l i k e t h i s ? Very o f t e n on rock 
s i t e s one puts a concre te b l i n d i n g . P robab ly i t 
has been shown as 1 :20 t o r e c e i v e the b a s i s or 
w a l l f o u n d a t i o n s , but on t o p of tha t aga in comes 
the ac tua l c o n c r e t e . That b i n d i n g i s 2" - 3" 
t h i c k , but i t i s s t i l l s t rong enough t o take the 
f o u n d a t i o n s . 

30 

JUDGE: The conc re t e what? A . The concrete 
b i n d i n g i s O II 3" t h i c k 

MR. O'DONOVAN: Here we have f ounda t i ons which 
are on an averays courses t h i c k ? A. Y e s . 

Q. A l l I am t r y i n g t o ge t f rom you i s t h i s . 7/e 
have a r e p o r t of Mr. W e v i l l ' s t ha t the concre t e 
f ounda t i on i t s e l f , not the b i n d i n g the f o u r 
courses , may be cons idered adequate? A. t,t o, S i r , 

40 
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10 

The concre te f ounda t i on i s 6" t h i c k . 
4- courses . 

The w a l l i s 

Q. I beg your pardon. We have a conc lus ion tha t 
the concre te f ounda t i on might be cons idered ade-
qua te . We a l s o have ana lyses showing t h a t the 
conc re t e i s made of a mixture 1 :18 and 1 :23 . I 
am ask ing you whether i t i s r e c o n c i l a b l e or i r r e -
c o n c i l a b l e . In o ther words, whether a concre te 
f ounda t i on made on an average w i th a mixture l i k e 
tha t 'would be adequate or no t? A . On a sound 
rock f ounda t i on i t would be adequate t o support 
l i g h t s t r u c t u r e s such as the O f a f a e s t a t e b u i l d -
i n g s . P r o v i d i n g the rock f ounda t i on i s hard . 
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JUDGE: These f ounda t i ons are I t h ink 
t h e r e was ev idence tha t the f ounda t i ons were a 
mat t e r of 2 - 3 f t . deep . 

20 

thought they were f o u r courses , 
made of stone w a l l i n g . We were 
concre te f ounda t i on of Mr. 

A . I mainta in tha t the con-
which i s known i n the t r ade as 

a b l i n d i n g , would be s t rong enough t o support the 

MR. 0'DONOVAN: I 
The f ounda t i on i s 
t a l k i n g about the 
W e v i l l ' s r e p o r t , 
c r e t e of 1 :23 mix, 

w a l l i n g . P r o v i d i n g 
are no c a v i t i e s . 

the rock i s s o l i d and t h e r e 

JUDGE: am not sure tha t we are t a l k i n g about 
the same t h i n g . 

MR. 0'DONOVAN: May I put i t t h i s way. W i l l you 
l o o k at t h i s r e p o r t , Mr. Newlyn? I r e f e r t o the 
bot tom where he speaks of c onc lus i ons . 

30 JUDGE: My r e c o l l e c t i o n s may be a s t r a y a f t e r the 
l a p s e of t i m e . I j us t want t o make sure what 
these f ounda t i ons were supposed t o be? A . Mr. 
W e v i l l ' s statement says tha t the concre t e might 
be cons idered a good b l i n d i n g on which t o b u i l d 
the w a l l . I agree w i t h Mr. W e v i l l ' s s ta tement . 
I t i s on ly what i s c a l l e d a b l i n d i n g . On a rock 
f ounda t i on i t would c e r t a i n l y be qu i t e s u i t a b l e 
f o r such l i g h t l y cons t ruc ted b u i l d i n g s . 

JUDGE: The s p e c i f i c a t i o n s apparen t l y p rov ide f o r 
40 a 6" job and t h a t would he what you r e f e r t o as a 

b l i n d i n g ? A . That i s v e r y d i f f e r e n t . That i s 
s p e c i f i e d as a 1 : 3 : 6 concre t e f o u n d a t i o n . B l i n d -
i n g i s g e n e r a l l y a v e r y weak mix t o l e v e l up un-
even s u r f a c e s which are t o take the f u r t h e r con-
c r e t e or w a l l s . 
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JUDGE: I am s o r r y . I don ' t qu i t e f o l l o w . The 
s p e c i f i c a t i o n apparen t l y p r o v i d e s f o r concre te 
f ounda t i ons 18" wide and 6" deep . That i s what 
I understand has been dec ided 1:18 e t c . I s t h a t 
adequate f o r t h a t f oundat i on? A . On the s o l i d 
r o ck , y e s . 

JUDGE: I t would be? A . For such l i g h t con-
s t r u c t i o n s . 

JUDGE: That i s not what you des c r i b e as a b l ind -
ing? A . A M ix . 

JUDGE: No. The 6" th i ckness would not be b l i nd -
ing? A . No, My Lo rd , the weak mixes are gen-
e r a l l y c a l l e d b l i n d i n g s . 

10 

MR. 0«DONOVAN: I would l i k e t o 
f u r t h e r ques t i ons on t h i s t o you, 
b l i n d i n g and concent ra t e on a 6" 
mixture f o r tha t should be 1 :3 *6 should i t ? 
A . That i s norma l l y accepted good p r a c t i c e . 

put one or two 
Leave as ide 

f ounda t i on . The 

Q. What would you say would 
a t i o n f rom t h a t mixture of 1 : 
c r e t e f ounda t i ons cease t o be 
f ounda t i on? A . As I have 

be the maximum v a r i -
3:6 b e f o r e the con-

good concre te• 
I r e a d y remarked, 

1 :5*10 i s the poores t mix I should expect t o f i n d . 

Q. I f i t were poore r than tha t would you expect 
t o see any s i gns of s e t t l ement or c rack ing? 
A . That would be hard t o d e f i n e a ga in . I t would 
depend e n t i r e l y on the excavated f o u n d a t i o n . What 
the conc re t e was s tand ing on. I f i t was a normal 
s o i l , ox- c a r r y i n g a l oad of 14- - 2 tons a square 
f o o t I would expec t t o see cracks w i th a 1 :5*10 
mix, but on a r ock subso i l one could neve r t e l l 
w i thout e x c a v a t i n g and b reak ing i t up. 

JUDGE: What you are say ing , i f I understand you 
c o r r e c t l y , i s tha t i f the f ounda t i ons were r e s t -
i n g on rock w i t h the weak mix such as i s i n d i c a t e d 
i t would not n e c e s s a r i l y r e s u l t i n c racks . A l t e r -
n a t i v e l y i f the f ounda t i ons were not r e s t i n g on 
rock tha t you would expect t o see cracks?" 
A . W i th in l i m i t s the weak mix or rocks accord ing 
t o the rock f o r m a t i o n . Rock f o rma t i on does not 
a lways run t r u e . You ge t pockets and i f t h e r e 
was a v e r y weak mix r e s t i n g over a s o f t pocke t , 
one miglit expect t o see a f r a c t u r e . 

20 

30 

40 
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JUDGE: P u t t i n g i t a t i t s h i g h e s t . Unless the 
r ock f ounda t i on was sound you would expect t o 
f i n d cracks w i th a weak mix? A . I f t h e r e was 
s o f t rook or h o l e s i n the r o c k . 

MR. 01DONOVAN: The combinat ion of the rock and 
the f ounda t i ons seems t o be s a t i s f a c t o r y ? 
A . Prom the l e n g t h of t ime tha t has e xp i r ed I 
should say y e s . 

Q. I w i l l l e a v e tha t sub j e c t f o r the moment. 
The f ounda t i on w a l l i n g , I th ink i s the next i t em 
w i th which Mr. W e v i l l d e a l s . Have you got h i s 
r e p o r t i n f r o n t of you? (Repor t handed t o w i t -
n e s s ) . F i r s t of a l l the s p e c i f i c a t i o n p r o v i d e s 
tha t the stone must be f i r s t q u a l i t y l o c a l stone 
w i t h a l l co rners square . I t i s t o be quar r i ed 
dressed s t one . A . I h a v e n ' t had a chance t o 
examine the stone be low ground l e v e l . The f oun -
d a t i o n w a l l f rom ground l e v e l t o f l o o r l e v e l 
c e r t a i n l y appears t o be the bes t stone a v a i l a b l e 
l o c a l l y . From f ounda t i on l e v e l t o ground l e v e l 
I have not examined. 
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Q. Prom your g ene ra l e x p e r i e n c e . Where you 
have quar r i ed dressed stone would you expec t t o 
ge t unevenness of edges? A. I should expect 
t o ge t v e r y unevenness of edges . Having t r i e d 
myse l f t o do a b i t of masonry work. 

Q. Wi th in what range of t h i ckness would the 
edges v a r y ? A . They c e r t a i n l y would not v a r y 
t o the ex t en t of Mr. W e v i l l ' s r e p o r t which I 

30 b e l i e v e i s 2'% or 2-J- i n some p l a c e s . I should 
expect t o ge t a v a r i a t i o n of perhaps 1-t down t o 
i or f . 

JUDGE: Would i t a f f e c t the s t a b i l i t y of the 
work? A . P r o v i d i n g the mortar was sound, no . 

MR. 0'DONOVAN: Can you say f rom the "absence of 
any cracks whether you would expect the mortar 
t o be sound? A. From the absence of cracks 
I should r a t h e r ga ther tha t the whole of the 
b e a r i n g - I would not l i k e t o say the whole o f 

40 the mortar w i thout check ing , but i t would c e r -
t a i n l y seem t h a t the mortar i s r easonab l y sound 
q u a l i t y as w e l l as the b e a r i n g . 

Q. The next sub j e c t i s the f l o o r s and the f i l l -
i n g under i t 
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JUDGE: Can I j u s t i n t e r j e c t , 
i n g back . I f I understand you r i g h t , i f both the 
f ounda t i ons are unsound, the f ounda t i on b e a r i n g 
s u r f a c e s and t h e r e i s a weak mix of concre te and 
mortar then you would expect c r acks . I f one or 
the o ther i s sound, i f the f ounda t i on bea r ing 
su r f a c e and the mortar mix i s weak you would not 
n e c e s s a r i l y expec t c racks . Conve r s e l y , i f the 
mortar mix was sound and the f ounda t i ons were un-
even, e q u a l l y you might not expec t cracks i n some 
c i r cumstances . I t i s a combinat ion of b e a r i n g 
s u r f a c e s and weak concre te when you would expect 
cracks? A . That i s r i g h t under normal c ond i -
t i o n s . You can ge t abnormal c i rcumstances . 

10 

MR. 0'DONOVANs Would you desc r i b e c ond i t i ons 
here as normal? A . On t h i s p a r t i c u l a r c on t rac t 
I should cons ide r the- c o n d i t i o n s normal f o r one or 
the o ther c i r cumstance . 

Q. W i l l you dea l w i th Mr. W e v i l l ' s c r i t i c i s m s 
about the f l o o r s . A . The main comment"is r e a l l y 20 
on the s p e c i f i c a t i o n . I t s t a t e s the f i l l i n g s h a l l 
be 6" i n l a y e r s . I f i t would be p o s s i b l e t o ob-
t a i n a 6" stone s lab as b i g as t h i s room I would 
be c a r r y i n g out the s p e c i f i c a t i o n . The c on t r a c -
t o r has l a i d b i g g i s h stone f rom v/hat i s appeared, 
but t a k i n g an average th i ckness o f each stone I 
should say i t i s somewhere l i k e 6" t h i c k . There 
i s no s i z e l a i d down as t o the o v e r a l l s i z e of 
the s t one . The hard f i l l i n g i s not asked t o have 
any sand or murram i n t e r - m i x e d . Again f rom Mr. 30 
W e v i l l ' s Report i t would appear tha t t h i s i s Mr. 
W e v i l l ' s i n t e r p r e t a t i o n tha t sand or murram 
should have been f i l l e d between the s t o n e s . 

Q. Are you say ing i n f a c t tha t h e - i s go ing b e -
yond the s p e c i f i c a t i o n ? A. I am, My Lord . - To 
c o ve r tha t f r om an e s t i m a t o r ' s po in t of v i e w , had 
the Counc i l a f t e r I had commenced working on the 
c on t r a c t come t o me and s a i d : "No, tha t i s n ' t 
what we-want, we want stone mixed w i t h sand and 
murram", w i th tha t depth of f i l l i n g I should want 40 
Sh. l/50 t o Sh.2 .00 per square f o o t of f l o o r a r ea , 
and I should have been qu i t e w i t h i n my r i g h t s . 

JUDGE: Would tha t have j u s t i f i e d a v a r i a t i o n of 
c la im? A . That would have been j u s t i f i e d . 

JUDGEs You saw one f l o o r broken up? A . I t was 
a good c l ean , hard st one« I t appeared t o have 



257. 

"been what i s termed "hand packed" . I f the En-
g i n e e r at Embakasi had the same packing under 
the runway he would have "been v e r y s a t i s f i e d . 

JUDGE: The conc re t e f l o o r s ? A . C e r t a i n l y 
the f l o o r s themse l v es , as f a r as can "be seen 
are showing no s i gns of c rack . I make t h i s 
s ta t ement , t h a t were the concre t e s l abs cracked , 
I should expec t t o f i n d s i gns of cracks down the 
exposed edges and on the e x t e r n a l w a l l f a c e s . I 
checked most rooms tha t I was ab l e t o g e t i n t o 
f o r ho l l ow sounds and f a i l e d t o f i n d any appre -
c i a b l e h o l l o w n e s s . Only i n one p a r t i c u l a r i n -
s tance where some r e p a i r had been c a r r i e d ou t . 
The c o n t r a c t o r s t a t e s i t was c a r r i e d out 
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MR. 0'DONOVAN: Apart f rom one r e p a i r e d f l o o r , 
t h e y were mos t l y sound and showed no s i gns of 
c rack ing by l o o k i n g at the exposed edges? 
A . There were c e r t a i n cracks and c r a z i n e s s i n 
the cement s c r eed but f rom the appearance of the 
sc reed they appeared qu i t e a good mix and s e v e r -
a l e xp l ana t i ons as t o why cracks and c razes 
should appear i n sc reeds are t o be f ound . 

Q. Are they known as h a i r c racks? A . Y e s . 

Q. How are t h e y caused? A . Some can be 
caused by e x t e n s i v e t r o w e l l i n g , some can be 
caused by the d i f f e r e n c e i n mix between screed 
and c o n c r e t e . I n f a c t on a t h i n screed of t h i s 
nature i t i s g e n e r a l l y accepted tha t the on ly 
known way t o prevent i t i s t o l a y the screed 
w i t h the e wh i l e the conc re t e i s s t i l l 
" g r e e n " . The screed adheres t o the conc re t e 
and you ge t a un i f o rm f i n i s h . 

Q. I s tha t c a l l e d f o r by the s p e c i f i c a t i o n ? 
A . I t i s not c a l l e d f o r by the s p e c i f i c a t i o n . 

Q. Are these h a i r cracks at a l l s e r i ous? Do 
th ey r e q u i r e r e p a i r s ? A . They are not at 
a l l s e r i ous p r o v i d i n g the sc reed i t s e l f i s ad-
h e r i n g t o the conc re t e and i n most cases t h e r e 
appeared t o be no s i gns of the soreed l i f t i n g 
f r om the c o n c r e t e . The h a i r cracks are.!more""or 
l e s s shr inkage cracks which cannot be avo ided 
at a l l . You n o t i c e them i n most houses w i t h 
cement f l o o r s . 

Q. The supe rs t ruc ture w a l l i n g . " F i r s t q u a l i t y 
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l o c a l stone quarry dressed w i th a l l co rners square 
and r e g u l a r " . A . The on l y conc lus ion anybody 
could put on t h a t " A l l co rners square and r e g u l a r " 
i s the squar ing up at the c o r n e r s . 

JUDGE: Could you e x p l a i n t h a t ? A . You have go t 
a sharp ang l e , you have got an opening here w i t h a 
sharp ang le down each s ide (w i tnes s demons t ra t e s ) . 
The i n t e r p r e t a t i o n i s tha t a l l co rners should be 
dressed square and r e g u l a r at openings and e x t e r -
n a l ang l es of w a l l i n g . 

JUDGE: The corners r e f e r t o the corners of the 
w a l l s and not the co rners of the s tones? A . Y es , 
My L o r d . 

MR. 0'DONOVAN: In order t o ensure tha t each i n -
d i v i d u a l stone was reguAar would i t have t o be 
r ed r e s s ed and c h i s e l l e d on the s i t e ? A . That i s 
r a t h e r a b i g q u e s t i o n . When one cons ide rs tha t a 
b l o c k of s tone i s anyth ing f rom 12-18" l o n g , 9" 
deep and 6" average w id th , and has got 6 f a c e s , 
8 co rners and 12 edges , I should say even were 
anybody t o t r y and dress and square the f a c i n g s 
i t would s t i l l be uneven and i t i s not asked f o r 
i n the s p e c i f i c a t i o n . 

JUDGE: What you are say ing i s tha t the d r e s s ing 
of the ac tua l co rners of a stone square would not 
n e c e s s a r i l y improve the b l o ck i n any way? A . You 
could do tha t w i thout improv ing the b l o c k i n any 
way. 

MR. 0'DONOVAN: What t ype of stone has been used 
f o r t h i s w a l l i n g ? A . 'That i s known as N a i r o b i 
b lue s t o n e . I should imagine t h a t can be seen 
v i s u a l l y . 

10 

20 

30 

Q. The s p e c i f i c a t i o n c a l l s f o r r e in f o r c emen t 
hoop i r o n i n a l t e r n a t e courses? A. That i s 
c o r r e c t . 

of 

Q. Did you examine them t o see whether tha t had 
been compl ied w i th? A. I examined the b u i l d i n g 
t o the ex t en t tha t on a c ons ide rab l e number of 
co rners the ends of t h i s r e i n f o r c emen t could be 
seen, and i n e v e r y case where i t was seen i t was 
Ir" w i d e . Without t a k i n g a sample and checking 
up w i th a w i r e gauge I would not l i k e t o make a 
d e f i n i t e s ta tement , but i t was r easonab ly s t o u t . 

40 
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Q. As f a r as you could s ee , had the s p e c i f i c a -
t i o n been r easonab ly compl ied w i t h as f a r as the 
hoop i r o n was concerned? A . As f a r as one 
could see i t had been complied w i t h . 

Q. Did you check whether a damp course!had. been 
i n s e r t e d ? A . I checked where i t was v i s i b l e . 
I n most b u i l d i n g s t h e r e was one smal l p l a ce here 
and t h e r e where t h i s could be checked. 

Q. Wherever you checked i t was t h e r e i n f a c t 
damp course? You d i d n ' t f a i l t o f i n d one? 
A . Not where I checked. 

Q. I t i s supposed t o be made of f e l t i s i t no t? 
A . F e l t sa tura t ed i n bitumen and w i th a c o a t i n g 
of bitumen on each f a c e of c o n c r e t e . 
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Q. I s the damp course sub j e c t ed t o any pressure 
i n the w a l l ? A . I t i s bound t o be sub j e c t ed 
t o the pressure of the w a l l . 

Q. What r e s u l t would tha t have on the f e l t ? 
A . I t would have some s l i g h t tendency t o com-

20 press i t . 

Q. I s t h e r e v e r y m a t e r i a l d i f f e r e n c e between 
1 p l y , 2 p l y and 3 p l y f e l t ? A . There i s • a 
r easonab le degree of th i ckness between the 3 
g rades . 

Q. I s one much b e t t e r than the o ther? A . Y es , 
the t h r e e p l y i s b e t t e r than the two p l y and the 
2 p l y i s b e t t e r than the s i n g l e p l y . For damp 
p r o o f i n g or r o o f i n g purposes . 

Q. The i n t e r n a l f a c i n g s of the w a l l s . "They had 
30 t o be t r e a t e d so a l l p r o j e c t i n g stone f a c i n g s 

were removed? A . In the case of a l l the 
rooms I was ab l e t o see I mainta in the c on t r a c -
t o r has c a r r i e d out t h i s c lause as w e l l as can 
be expec t ed , t a k i n g i n t o c o n s i d e r a t i o n the quar-
r i e d dressed s t o n e . To ask f o r . . . . 

Q. So f a r as the e x t e r n a l w a l l i n g i s concerned, 
i s i t i n your v i e w up t o s p e c i f i c a t i o n ? A . I 
c ons i d e r tha t the w a l l i n g on the supers t ruc ture 
r easonab l y c a r r i e s out the terms of the s p e c i f i -

40 c a t i o n s . 
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Q. How does the o r i g i n a l work compare w i th t h i s 
touched up work? A . My op in i on i s tha t the 
o r i g i n a l work i n appearance i s f a r supe r i o r t o a 
l o t of the r eno in t ed work. 

Q. Mr. W e v i l l s t a t e s tha t the courses are out o f 
l e v e l and the j o i n t s 2-|-" - 2 f " wide are v e r y much 
i n e v i d e n c e . Do you agree tha t the courses are 
out of l e v e l ? A . I do not agree tha t the courses 
are out of l e v e l and I do not agree tha t r ak ing 
out of j o i n t s t o expose^ stone tha t 
t h e r e are an;/ courses 2$" - 2f-" wide j o i n t s 
r a t h e r . 

10 

Q. "The mortar f o r the . jo int has been f l u s h e d t o 
s tone f a c e s e x t e r n a l l y and ru l ed t o form a rounded 
g roove t o r e p r e s e n t • t h e p o i n t i n g " . A . As I 
p r e v i o u s l y remarked, the f a c e s of quar r i ed dressed 
stone are so rough tha t t h i s f l u s h i n g of j o i n t s t o 
the stone f a c e s might appear t o g i v e an e xagge r -
a ted wide j o i n t when none i n f a c t r e a l l y e x i s t s . 

20 

Q. Had any cracks appeared i n the e x t e r n a l w a l l s ? 
A . The only cracks tha t I n o t i c e d i n the e x t e r n a l 
w a l l s v/as at the j unc t i on cast i n s i t u , and the 
end of the stone w a l l abu t t i ng aga ins t the room. 

Q. How i s a crack of tha t 
sh r inkage . 

so r t caused? A. By 30 

Q. W i l l you ge t the same t ype of crack when you 
b u i l d a w a l l a ga ins t a concre te column? A. Yes , 
I t i s u s u a l l y at the j unc t i on of the column and 
the stone t o f o rm a j o i n t i n the p l a s t e r su r f a c e 
t o take up any s l i g h t sh r inkage . 

Q. I s tha t c a l l e d f o r here? 
i t i s not a p l a s t e r f i n i s h . 

A . No, because 

Q. Does t h i s shr inkage between the l i n t e l and 
w a l l a f f e c t the soundness of the s t ruc tu r e? 
A . I n no way. 

the 
40 
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JUDGE: The shr inkage i s not d e t r imen ta l t o the 
"bui ld ing? A . No. 

MR. 01 DONOVAN: I s tha t the on ly p lace where t h e r e 
were any s i gns of c rack ing i n the supers t ruc ture? 
A. Y e s , i t i s not a c rack , j u s t a shr inkage . 

In the Supreme 
G ourt of Kenya 

P l a i n t i f f ' s 
Ev idence 

Q. I I not caused by s e t t l ement or poor mortar? No .11 
A . No th ing t h a t I could see was caused by mor t a r . 

Q. Did you t e s t the mortar i n the supers t ruc ture 
w a l l i n g ? A . I dug the mortar i n s e v e r a l 

10 p l a c e s w i t h a k n i f e . 

Q. I s t h a t a r e c ogn i s ed t e s t ? A . I t i s qu i t e 
a r e c ogn i s ed t e s t t o see i f the mortar i s f i r m . 
I n most p l a c e s t e s t e d the mortar was found r e a s -
onably f i r m . In a f e w ins t ances a k n i f e po in t 
went i n f a i r l y e a s i l y but i n no ins tance d id the 
j o i n t s t a r t running out as f i n e as sand. 

Q. What i s your op in ion about the q u a l i t y of the 
mortar used i n the w a l l i n g ? A . I should say 
t h a t the q u a l i t y of the mortar r easonab ly ho lds 

20 up the sand. 

Q. The next i t em i s the d i v i s i o n w a l l s of cub i -
c l e s . Did you examine the f a c i n g of the d i v i s i o n 
w a l l s of c u b i c l e s ? A . I d i d . 

Ev idence of 
Char l es W i l l i a m 
Newlyn 
Examinat ion 
cont inued 

Qt I t h i n k Mr. W e v i l l i n h i s r e p o r t suggests 
tha t they should have a f a i r f a c e . I s tha t c o r -
r e c t ? A . Acco rd ing t o the drawing, My Lord , 
i t shows tha t the ends of the cub i ca l d i v i s i o n s 
are f a i r f a c e d , but might I add tha t w i t h a 
quarry dressed stone one has e i t h e r go t t o i n f o rm 

30 the c o n t r a c t o r tha t t h i s has t o be dressed f a i r 
because i t d o e s n ' t say so e i t h e r i n the drawings 
or i n the s p e c i f i c a t i o n . Normal ly quar r i ed 
dressed stone i s rough and the c o n t r a c t o r s t ook 
a r easonab le p r e cau t i on and p l a s t e r e d the ends of 
these w a l l s and i t would be a n t i c i p a t e d tha t tha t 
was done i n agreement w i th the C l e rk of W o r k s . . . 

JUDGEs They were p l a s t e r e d , you say? A . Y e s . 

SIR. 0'DONOVAN: Were they w e l l p l a s t e r e d ? A . I 
c ons ide r they were w e l l p l a s t e r e d and f l u s h e d up . 

40 They have r e c e i v e d a l o t o f rough t rea tment s ince 
f rom the t o t o s . 
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Q. R e v e r t i n g t o hoop i r o n r e i n f o r c e m e n t . Would 
t h a t prevent cracks i f t h e r e were any s e t t l emen t? 
A . Hoop i r o n has neve r been known t o prevent any 
s e t t l emen t cracks f rom showing. 

Q. Mr. W e v i l l says t h a 
v i o u s t o d r i v i n g r a i n ? 
N a i r o b i b lue stone i s wea the rproo f ? 
i t i s a we l l -known f a c t tha t N a i r o b i 

the w a l l s are not imper-
Do you know whether 

A . I be l i e ve 
s t one of any 

standard i s not 
wate r r a p i d l y . 

w e a t h e r p r o o f . I t w i l l absorb 

Q. Would you expect dampness w i th a s p e c i f i c a -
t i o n of t h i s s o r t ? A . A 6" stone w a l l un t r ea t ed 
- I would neve r he su rp r i s ed t o see d r i v i n g r a i n 
p ene t r a t e even i f the j o i n t s were cement and sand 
1 : 3 . 

10 

Q. Perhaps I might ask yon i n r e f e r e n c e t o tha t 
l a s t answer. On the who le , do these s p e c i f i c a -
t i o n s c a l l f o r a b u i l d i n g of good q u a l i t y or a 
low q u a l i t y b u i l d i n g ? A . I should say the 
s p e c i f i c a t i o n as a whole c a l l s f o r qu i t e a cheap ly 
p r i c e d b u i l d i n g which I th ink the Counc i l have got 
t o q u i t e a r easonab l e s tandard . 

Q. Do you th ink the r e i s anyth ing unhyg ien ic 
about the i n t e r n a l w a l l f a c e s ? A . No, My Lo rd , 
I do not c ons ide r the w a l l s are e n t i r e l y unhy-
g i e n i c . 

20 

Q. Do you th ink a b e t t e r f i n i s h should have been 
obta ined?- A . Under the c ond i t i ons of the spec -
i f i c a t i o n , I t h ink the Counci l have got "what was 
asked f o r i n the s p e c i f i c a t i o n . The on ly way a 
smoother f i n i s h could have been obta ined i s i f the 
Counc i l had s p e c i f i e d a q u a l i t y dressed stone w i t h 
a l l f a c e s dressed on the s i t e . 

30 

Q. What d i f f e r e n c e i n p r i c e would tha t have made? 
A . The p r i c e of the stone w a l l i n g i t s e l f , I 
should imagine i t would be about S h . l / - t o Sh. l/25 
per s q . f t . There i s a l s o one t h i n g t o be borne i n 
mind, tha t a 6" quarry dressed stone when dressed 
on the s i t e would probab ly not g i v e more than a 
5 i " or 5 i " t h i c k w a l l . 

Q. I s t h e r e anyth ing i n the s p e c i f i c a t i o n s p r o -
v i d i n g tha t the stone i s t o be chamfered t o f o rm 
a weather ing? A . I d on ' t t h ink tha t th e r e i s 
any d i r e c t c lause i n the s p e c i f i c a t i o n . There i s , 

40 
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however , a v e r y s l i g h t i n d i c a t i o n on one of the 
drawings and where these openings occur the con-
t r a c t o r h imse l f c a r r i e d these out i n cement and 
sand. 

Q. He d id form weather ings i n cement, d id he? 
A . Y e s . 

Q. That i s , I t ake i t on the window openings? 
A . And the shu t t e r open ings . 

Q. Did you see any of these b e ing sub j e c t ed t o 
10 damage? A. I saw a couple of t o t o s w i t h a 

p i e c e of i r o n knocking on one and a p i e c e f e l l 
o f f . I t o l d them o f f . I t wasn ' t r e a l l y i n my 
p r o v i n c e , but I t h ink I was j u s t i f i e d i n do ing 
s o . 

In the Supreme 
G ourt of Kenya 

P l a i n t i f f ' s 
Ev idence 

No. 11 

Ev idence of 
Char les W i l l i a m 
Newlyn 
Examinat ion 
cont inued 

Q. I d on ' t th ink a l l the f l u e s have been parged? 
A . I wasn ' t ab l e t o l o o k at them a l l . Some of 
them have been p a r t l y parged and some have not 
been parged at a l l . 

Q. Does tha t make any d i f f e r e n c e t o t h e i r e f f i -
20 c i ency as a v e n t i l a t o r ? A . Not as a v e n t i l a -

t o r . I t i s l i a b l e t o be a n e s t i n g p lace f o r 
s p i d e r s and so on. But even i f parged , the same 
t h i n g s app l y . 

Q. What so r t ox f i r e s do A f r i c a n s use? A .Most -
l y charcoa l burne r s . 

Q. Do you need parged chimneys f o r those? 
A . No, i t wou ldn ' t be n e c e s s a r y . 

Q. S t e p s . I s t h e r e anyth ing t o say tha t s t eps 
must be p rov ided f o r i n a l l b u i l d i n g s ? A . The 

30 on ly i n d i c a t i o n of s t eps seen i n con t rac t docu-
ments i s shown as a t y p i c a l •§-" c ross s e c t i o n . 
There i s no th ing t o show on the drawings . 

Q. What drawings are you r e f e r r i n g t o ? A . The 
•s" s e c t i o n drawing . 

Q. Perhaps you could i d e n t y a p a r t i c u l a r draw-
ing? A . The on ly i n d i c a t i o n of s t eps was shown 
i n drawing No. 3183 (AH/2/14). 

Q. Have you got the drawing t h e r e ? A . That i s 
a t y p i c a l c r o s s - s e c t i o n . I t does not say tha t 

40 i t a p p l i e s t o e v e r y b l o c k . N e i t h e r i s i t asked 
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f o r i n the s p e c i f i c a t i o n at e v e r y opening i n e v e r y 
b l o c k . 

Q. Does i t show how much hard f i l l i n g the r e should 
be under the s t ep? A . I t shows an a v e rag e . 

Q. D o e s . . . d i d you a s c e r t a i n whether any stone 
s t eps had been cons t ruc ted? A . I b e l i e v e t h e y 
were at e v e r y opening I went t o s e e . They were 
d i r t y because of the b l a ck c o t t o n s o i l which had 
been t r o d over them. 

Q. But t h e y were at e v e r y entrance? A . I should 
not l i k e t o c a l l i t a s t e p . Just a stone b l o c k . 

Q. Have you examined the r o o f s and the j o i n e r y ? 
A . I have had a good l o o k at the r o o f . 

Q. Has the c o n t r a c t o r cons t ruc ted the r o o f s i n 
accordance w i t h the drawing? A . I should say 
t h a t the c o n t r a c t o r has c a r r i e d out h i s o b l i g a -
t i o n s as r e ga rds the drawings and the s p e c i f i c a -
t i o n f o r the r o o f c o n s t r u c t i o n . 

10 

Q. How-are the r a f t e r s f a s t e n e d ? A . I should 
imag ine , l o o k i n g at them, f rom the f l o o r . I have -
n ' t examined them on a l a d d e r . I should imag ine . 

20 

MR. SCHERM3RUCKER; 
e v i d e n c e . 

I d on ' t th ink imag ina t i on i s 

MR. O'DONOVAN: Did you a s c e r t a i n how the r a f t e r s 
had been coupled t o g e t h e r ? A . The r a f t e r s were 
f i x e d i n a normal manner t o a r i d g e and w a l l p l a t e , 
and where s p e c i f i e d they were f a s t e n e d w i t h the 
a p p r o p r i a t e c o l l a r . 

Q. What have you t o say about the complaint tha t 
the n a i l s are not d r i v e n through two th i ckness e s 
of t imber and not c lenched? A. The s p e c i f i c a -
t i o n does not c a l l f o r n a i l s t o be c l enched . Un-
l e s s asked f o r i t i s v e r y unusual t o do t h a t f o rm . 

Q. I s t h e r e anyth ing wrong i n us ing a n a i l which 
i s not c lenched? A . P r o v i d i n g one uses the 2" -
3" t h i ckness e s of t imbe r , a 4" n a i l should not 
p e n e t r a t e the two t h i c k n e s s e s . There i s no th ing 
wrong w i th tha t wha tsoeve r . 

30 

Q. I s tha t normal p r a c t i c e ? A . Quite normal . 40 
I n England t o o . 
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Q. Did you see any i n d i c a t i o n whatever of r o o f 
t imbers sagg ing or b e i n g d i s t o r t e d ? A. There 
was no ev idence of any sagg ing . 

Q. Was t h e r e any i n d i c a t i o n of the t imbers com-
i n g apa r t , h a v i n g ' b e e n inadequa t e l y sp iked or 
n a i l e d ? A . No, I should not say t h e r e was 
any i n d i c a t i o n of t imbers coming a p a r t , but one 
o f t e n g e t s a s l i g h t t w i s t which even though the 
t imber i s w e l l and t r u l y f i x e d w i l l g i v e the ap-
pearance f rom f l o o r l e v e l as though i t may be 
p u l l i n g a p a r t . Th i s a l s o happens i n England. 

Q. Have you expe r i enced l o c a l l y made t i l e s ? 
A . Very bad e x p e r i e n c e , My Lo rd . I have put 
them i n a k i t c h e n i n my own house and I am a -
f r a i d i t bad l y l e a k s . 
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Q. As f a r as appearance i s concerned? A . The 
appearance i s not at a l l as good, t h e y do not 
f i t so w e l l . 

Q. Does t h a t r e s u l t i n wav iness? A. I t g i v e s 
an appearance of acute wav iness , e s p e c i a l l y when 
v i ewed i n sun l i gh t i n c e r t a i n d i r e c t i o n s . 

Q. Mr. W e v i l l has something t o say about the 
g u t t e r s ? A . There i s one po in t I would l i k e 
t o mention about t h i s . I would l i k e some gu id -
ance f rom the person who d r a f t e d t h i s s p e c i f i c a -
t i o n . I t s ays : "The ga l v an i s ed v a l l e y l i n -
i n g s b a t t e n s " . 

Does tha t appear t o be u n p r a c t i c a b l e ? 
E n t i r e l y u n p r a c t i c a b l e . 

Q. 
A . 

Q. Did you say i t can or cannot be c a r r i e d out? 
A . One cannot p o s s i b l y hang the t i l e s a f t e r i t 
i s c a r r i e d ou t . 

Q. Did you t e s t the doors and the f rames t o see 
whether they w e r e . s o l i d l y f i x e d i n p l a c e? 
A . Every room I went i n t o I pushed on the door 
f rame t o see whether i t was f i x e d f i r m l y . I 
found no s i gn of movement. 

Q. Does tha t i n d i c a t e t o you t h a t whether or 
not meta l cramps were f i x e d ? A . I t would not 
i n d i c a t e whether meta l cramps were f i x e d , but i t 
would i n d i c a t e t h a t the door was f i r m l y f i x e d 
i n t o p o s i t i o n by some means. 
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be d i s i n c l i n e d t o say how the door f rames were 
f i x e d . 
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Q. The s p e c i f i c a t i o n p r o v i d e s tha t 
doors should be hung so as t o c l o s e 

the a b l u t i o n 
automati c a l l y ? 

A . W e l l , My Lo rd , t h e r e i s another ChiKdse~puzs le . 
I f the gentleman who d r a f t e d the s p e c i f i c a t i o n 
could t e l l me how hanging a door can be done on 
s t r a p h i n g e s , h inges se t t o c l o s e the door auto -
m a t i c a l l y , I would be v e r y much o b l i g e d . 

Q. W i l l you dea l w i th the sub j e c t of concre te 
d ra ins? Did you observe oases where the r e had 
been a s ink ing of the concre te channel? A . No r -
m a l l y speaking the d ra in ran reasonab ly and one 
could see t h a t i t had been done r easonab ly v/e 11. 

10 

Q. I s t h e r e anyth ing i n the s p e c i f i c a t i o n t o show 
tha t the c o n t r a c t o r should f i l l i n the dra inage 
w i t h hard f i l l i n g ? A . There i s no th ing at a l l 20 
i n the s p e c i f i c a t i o n nor on the drawings tha t 
t e l l s the c o n t r a c t o r tha t t h i s should be done. 
There i s a c lause i n the s p e c i f i c a t i o n s "The con-
t r a c t o r t o as d i r e c t e d " . I am r ead ing t h i s 
f rom Mr. W e v i l l ' s r e p o r t on page 9. My i n t e r p r e -
t a t i o n of tha t c lause i s tha t the e x t r a f i l l i n g 
mentioned t h e r e i s i n the case v/here the concre te 
d r a i n commences normal l y above e x i s t i n g cement 
l e v e l . I t t h e r e f o r e has t o have some support t o 
c a r r y . i t and t h a t t h i s has been c a r r i e d ou t . That 30 
i n d i c a t e s t o me tha t any t r ench dug f o r tha t d ra in 
channel has no th ing more than a 3" murram bed, 
whether i t i s dug 3" or 2 f t . under tha t column. 
The e x t r a f i l l i n g i s a case where the channel 
r i s e s above normal ground l e v e l t o ob ta in a proper 
f i l l f r om the ends of the a b l u t i o n b l o c k . 

Q. I f the c o n t r a c t o r were r e qu i r ed t o excava te t o 
rock l e v e l and f i l l the t r ench w i th hard f i l l b e -
f o r e p u t t i n g the d ra in i n , would tha t j u s t i f y a 
v a r i a t i o n o rder? A . I f I were the c o n t r a c t o r 40 
I would d e f i n i t e l y c l a im a v a r i a t i o n order f o r 
such c o n s t r u c t i o n . 

Q. I would l i k e you t o dea l w i t h Mr. W e v i l l ' s 
e s t imated cos t of r e p a i r s . The i t em of founda-
t i o n s . Do you cons ide r tha t anj~ of these c o s t s 
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are necessary? A . I tem 1, I should say c e r -
t a i n l y no th ing r e q u i r e d f o r underp inn ing . One 
might be j u s t i f i e d i n say ing a c e r t a i n amount 
might be r e q u i r e d f o r p o i n t i n g . I t em 2, f l o o r s . 
From the i n s p e c t i o n made I do not cons ide r i t 
n ecessa ry at a l l t o break the f l o o r s , remove the 
f i l l i n g and r e l a y t h e . f l o o r i n g and c o n c r e t e . I 
c ons ide r t h i s a b s o l u t e l y unnecessary . 

Q. What e f f e c t would the charcoa l b r a z i e r s have 
on the f l o o r s ? A. The heat r e f l e c t e d down on 
the cement sc reed would have an e f f e c t of r ap id 
d e t e r i o r a t i o n . 

Q. Would you a l l o w no th ing under tha t head at. 
a l l ? A . There may be one or two sc reeds 
which I 'wouldn' t d e f i n i t e l y say are bad s c r e e d s . 
Some of them d e f i n i t e l y appear t o have been a f -
f e c t e d by the use of charcoa l b r a z i e r s " i n qu i t e 
a f ew cases where they were i n the cen t re " "o f " 
the l i v i n g room where t h ey are not supposed t o 
b e . A l s o , t h e r e are one or two su r f a c e s tha t 
were showing s i gns of what we c a l l " scanning" 
due, I b e l i e v e , t o the o v e r - z ea l ousness of a 
workman o v e r - t r o w e l l i n g . 
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Q. What i s the e f f e c t o f o v e r - t r o w e l l i n g ? 
A . O v e r - t r o w e l l i n g b r i n g s the cement t o the 
s u r f a c e t o g i v e a n i c e g l o s s y f i n i s h f o r a t ime 
but would e v e n t u a l l y c raze o f f . 

Q. Could you g i v e us an i d e a of what a l l 
would cos t i n your v i ew? 

tha t 

JUDGE: Cost of what? A . R e p a i r i n g such f l o o r s . 

MR. NEWLYN ( w i t n e s s ) I t would be r a t h e r impos-
s i b l e . I d o n ' t know the q u a n t i t y . . . From 
what I i n spec t ed I should say tha t about 20 
rooms wanted r e s c r e e d i n g of the 180. 

JUDGE: Of the ones you inspec t ed you say about 
20 out of the 180? A . About t h a t , but I w i l l 
q u a l i f y tha t statement t o . t h e e f f e c t tha t i t i s 
not cons ide red the whole of i t i s the c on t r a c -
t o r ' s l i a b i l i t y . Some of i t i s caused through 
charcoa l b r a z i e r s . 
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I n the Supreme 2.15 p.m. 
Court of Kenya 

• 1 MR. CHARLES WILLIAM NEWLYN: 

Ev idenee^ S Examina t i on - in -Ch i e f "by Mr. 0 'Donovan: ( c on t i nued ) 

Q. At the adjournment, Mr. Nev/lyn, I was ask ing 
No.11 you about the cos t of r e p a i r s and your comments 

on Mr. W e v i l l ' s r e p o r t ? A . That i s c o r r e c t . 
Ev idence of 
Char l es W i l l i a m Q. And I th ink you d e a l t w i th the f ounda t i ons and 
Newlyn the f l o o r sc reeds? A . Foundations and f l o o r 
Examinat ion s c r e e d s . 
cont inued 

Q. The f i g u r e of Shs .310,000/- which i s conta ined 10 
i n M r . W e v i l l ' s r e p o r t , t ha t f i g u r e i s the c o s t , i s 
i t n o t , of t a k i n g up a l l the f l o o r s , i n c l u d i n g the 
conc re t e hard c o r e , and re-making? AT 'From the 
amount inc luded i n tha t schedule , Shs. 310,000/-, 
I should conclude tha t tha t i s what the i t em i s 
f o r . Without knowing what the ac tua l makeup i s , I 
cannot say f o r sure . 

Q. Would you cons ide r any work neces sa r y , apart 
f r om the p o s s i b l e r e l a y i n g some of the screeds? 
A . I do not cons ide r tha t t h e r e i s v e r y much i n 20 
excess- o f a f ew f l o o r - screeds they need r e - d o i n g . 

Q. With r ega rd t o the next i t em - "Supers t ruc ture 
W a l l i n g " - would jrou a l l ow anyth ing f o r r e p a i r s t o 
t h a t ? A . Raking j o i n t s ana r e - b i n d i n g , I con-
s i d e r t h e r e may be a smal l quan t i t y of tha t r e -
q u i r e d , but c e r t a i n l y not the whole of the e x t e r -
n a l w a l l f a c e s need r ak ing and r e - b i n d i n g , 
( b ) (QUOTES). From the p r ev i ous statement made I 
cons ide r tha t the c o n t r a c t o r has c a r r i e d out h i s 
o b l i g a t i o n s under t h i s heading and tha t i n no way 3 0 
can t h e r e -be a c l a im f o r Shs.206,000/- f o r t h i s 
work. ( c ) (QUOTES). Damp course , reduced v a l u e . 
I agree w i th Mr. W e v i l l t ha t t h e r e i s no t h r e e 
p l y damp course , The Counci l are e n t i t l e d t o 
c l a im a reduced v a l u e . 

Q. With r e ga rd t o r o o f s and j o i n e r y , what have 
you t o say? A . R e i n f o r c i n g arid r e - s p i k i n g r o o f . 

Th is c o n s t i t u t e d about 180 i n d i v i d u a l 
rooms, p lus l a t r i n e s and a b l u t i o n s . In no way 
cons ide red tha t r o o f t imbers need r e - s p i k i n g t o 40 
improve the standard i n any shape or form"; B o l t -
i n g h inges and new h inges t o doo r s . F i r s t remark 
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as regards tha t i s when one c a l l s f o r b o l t i n g 
h inges , they do not r e f e r t o a hook and r i d e . 

JUDGE: 

Q. Doesn ' t the s p e c i f i c a t i o n here c a l l f o r 
b o l t i n g s p e c i f i c a l l y , speaking sub jec t t o 
c o r r e c t i o n ? A . I t does c a l l f o r b o l t -
i n g , but i t does not c a l l f o r a hook and 
r i d e or a s t rap h inges , or ! T ' h i ng e s . 

*T1 h inges descr ibed i i i the s p e c i -
A. I t says " s t r a p h i n g e s " . You 

Q. Are the 
f i c a t i o n s ? 
can get s t rap h inges t o screw or you can get 
s t rap h inges t o b o l t . 

Q. Would you cons ider tha t any c la im i s j u s t i -
f i e d the r e - r o o f s and j o i n e r y - as an item? 
A. There i s a c e r t a i n l e g i t i m a t e c la im t o bo l t -
i n g i n t o h inges , I cons ider g e n e r a l l y under the 
s p e c i f i c a t i o n , but t h e r e i s c e r t a i n l y no consid-
ered c la im f o r the ab lu t i on doors be ing s p e c i f i -
ed as on ' T ' h ing e s . 

Q. Dra ins . Do you cons ider tha t the r e i s any 
c la im the re? A. Judging f rom the genera l 
standard of the d ra ins , I th ink the con t rac t o r 
the r e has t r i e d t o ca r ry out h i s o b l i g a t i o n s 
under the s p e c i f i c a t i o n . 

Q. Do you th ink he d id so? A . I th ink he 
has c a r r i e d out h i s o b l i g a t i o n s under the spec-
i f i c a t i o n s . 
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Q. Should the C i t y Counci l i t s e l f have t o l a y 
any dra ins on t h i s e s t a t e ? A. I understand 
the whole of the main dra ins i s c a r r i e d out by 
the C i t y Counc i l . 

Q. How i s the main dra in constructed? A.There 
were cases where lums of 15 or 12 i n . , may be 
18 i n . , channel are f a l l i n g i n oppos i t e d i r e c -
t i o n s and causing a c o l l e c t i o n of waste wa t e r . 

JUDGE: 

Q. That floes not hare much bea r ing on t h i s 
case? 
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Q. The work which has been c a r r i e d out , the r e -
b i n d i n g / d o you th ink i t has improved the works 
at a l l ? A . 
s i d e r i s d e f i n i t e l y no improvement. 

Most of the r e - b i n d i n g work I con-

Q. Would you a l l o w anyth ing under tha t ""head?' 
A . I f the c la im was tha t f o r tha t r e - b i n d i n g , I 
should c e r t a i n l y not a l l o w any c la im f o r t h a t . 

Q. When you examined the quar t e r s d id you th ink 
th ey a l l appeared t o be occupied? A . So f a r 
as I could a s c e r t a i n , a i l quar t e r s were occupied, 
Of course , I could on ly ge t i n those tha t were 
un locked . 

Q. Do you cons ide r tha t the c la im i n r e spec t of 
l o s s of r en t wh i l e r e p a i r s were be ing e f f e c t e d i£ 
j u s t i f i e d ? A . No, I should say tha t any 
necessa ry r e p a i r s r e q u i r e d t o i n d i v i d u a l rooms 
would i n no way c a l l f o r the c l o s i n g down of 
rooms f o r a complete month. 

And Mr. W e v i l l adds a pe r cen tage , which comes Q. 
t o a tremendous amount, 
does he not? • A . No, 
p a i r s c a r r i e d , charge s 
exceed the normal i/o pe 

f o r i nc r eased maintenance, 
I b e l i e v e tha t f o r the r e -
f o r maintenance should not 

annum a p p l i c ab1e. 

Q. Hadn' t he added some f r a c t i o n ? 
t i o n •§•$ per annum should cover th is 

A. "Add i -
r i s k . " 

Q. Do you agree t h a t ? A . I do not cons ider 
t h e r e i s any a d d i t i o n a l r i s k "where the 'would 
be r e q u i r e d . As p r e v i o u s l y s t a t e d , t h e r e i s no 
s i g n of s e t t l ement t o date and i t i s not a n t i c i -
pated tha t any s e t t l ement w i l l occur now. 

Q. And under the heading of " D e p r e c i a t i o n V a l u e " , 
what i s the normal number of y ea r s f o r which a 
p r o p e r t y of t h i s kind i s des igned? A. I should 
say norma l l y " s t a r " p r ope r t y might be expec ted t o 
stand f o r 40 y e a r s , but the whole ques t i on de-
v o l v e s aga in on Mr. W e v i l l ' s . . . . 

Q. Would t h i s p r o p e r t y , p r o p e r l y l ooked a f t e r 
w i th normal maintenance, l a s t 40 y e a r s , do you 
th ink? A. I should say i t should, y e s . 

Q. Do you c o n s i d e r ' t h a t i t s u s e f u l l i f e would be 
as much as 40 y e a r s , even though i t remains i n a 



271. 

10 

s t a t e of r easonab l e r e p a i r ? Do you t h i n k tha t 
the C i t y Counc i l had l ooked f a r enough ahead 
w i t h t h i s t ype of des ign? A . I should c e r -
t a i n l y th ink the C i t y Counc i l have not l ooked 
f a r enough ahead w i th t h i s t ype of d e s i gn , 
judg ing by the A f r i c a n out look at the present 
moment I should g i v e i t about t e n y ea r s when 
the A f r i c a n would be w i l l i n g t o l i v e i n such 
accommodation. 

Q. I t c o n s i s t s of s i n g l e tenements? 
i s c o r r e c t . 

A . That 

Q. And wi thout any separa te ab lu t i ons or l a t -
r i n e s ? A . There are l a t r i n e s and wash-houses 
i n a b l o c k . 
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Q. And how f a r are they away f rom the l i v i n g 
b l o ck? A. Depending on the s i z e s of the 
b l o c k . In some cases peop le would have t o walk 
at l e a s t a hundred ya rds ; I should say i n some 
cases , they are v e r y l u c k y , they have jus t got 

20 t o c ross the open a r ea , or r i g h t next doo r . But 
on an average I should say the d i s t ance i s 70 
t o 80 y a r d s . 

Q. But a f a i r summary of your v i ews i s tha t 
t h i s des i gn of tenement w i l l be . . . 

MR. SCHERIvlBRUCKSR: 

I s t h i s r e l e v a n t ? 

JUDGE: 

I do not t h i n k i t has much b e a r i n g on the 
c a s e . In substance I understand the w i tness 

30 ag rees w i th what Mr. W e v i l l has t o say . 

Q. You would n o t , y o u r s e l f , a l l o w anyth ing 
under t h a t heading? No, I c e r t a i n l y would n o t . 

Q. Did you measure what e x t r a work had been 
done? A. Y es , I made a c a l c u l a t i o n of some 
of the e x t r a works c a r r i e d out by the c o n t r a c -
t o r s . 

Q. I do not t h ink you made any c a l c u l a t i o n s of 
the f ounda t i ons - tha t i s t o say , the e x t r a 
depth? A . No, I have not made any c a l c u l a t i o n s 
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of the f ounda t i ons at the moment, as t o do so 
would mean r e q u i r i n g the drawings tha t show the 
d i f f e r e n t dep ths . 

Q. And have you prepared a schedule of c o s t i n g s 
of these e x t r a s , apart f rom the f ounda t i ons? 
A . I have prepared a schedule ox c o s t i n g s of the 
v a r i o u s e x t r a s . 

Q. Does i t amount i n r e spec t of i t ems c la imed "by 
the c o n t r a c t o r , e x c lud ing the e x t r a depth of 
f o u n d a t i o n s , t o Shs .42,500/-? A . No, i t amounts 
t o Shs.528 

Q. No, my ques t i on was i n r e s p e c t of e x t r a s c la im-
ed by the c o n t r a c t o r , but e xc lud ing the founda-
t i o n s , does i t amount t o Shs.42,500/- odd? 
A . That i s the t o t a l amount of e x t r a s so f a r 
c la imed f o r the c o n t r a c t o r , I agree t h a t ; and 
t h a t i s a t o t a l of Shs.10,000/- not c l a imed . 

Q. And have you found, i n f a c t , e x t r a work 
t o t a l l i n g a l i t t l e over Shs.10,000/- which has 
not been c la imed? A. That i s c o r r e c t . 

10 

20 

Q. And have you va lued t h i s e x t r a work so f a r as 
you can v e r i f y i n accordance w i t h the c on t r a c t ? 
A . I have va lued the e x t r a work i n accordance 
w i t h the c o n t r a c t . 

Q. Do you now produce schedules you have p r epa r -
ed of the e x t r a work c la imed and the e x t r a work 
not c la imed? 

MR. SCHERMBRUCKER: 

I should l i k e t o ge t t h i s po in t c l e a r . I 
t h ink we must o b j e c t . We have had no 30 
ev idence y e t t o show tha t an;/ e x t r a work was 
c e r t i f i e d c la imed f o r . I d id cons ide r ask-
i n g f o r p a r t i c u l a r s of pa ra . 3 ( d ) i n the 
r e p l y (QUOTES). 

JUDGE: 

Wasn't t h e r e some ev idence some t ime s ince 
the l a s t h e a r i n g of e x t r a work tha t was 
au thor i sed but apparen t l y was not paid f o r ; 
and the r e was a l s o ev idence of o ther v a r i -
a t i o n s which were c la imed by the p l a i n t i f f 40 
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"but i n r e s p e c t of which he d id not g e t ~a ' 
v a r i a t i o n o rde r , but he c la ims he was en-
t i t l e d t o one. 

MR. SCHERMBRUCKER: 

I t might have been, My L o r d . I f we con-
f i n e ou r s e l v e s t o those then I s i t down. 

(SCHEDULE OE EXTRA WORKS, CLAIMED AND 
UNCLAIMED, PUT IN AS EX .64 ) . 

MR. 0'DONOVAN: 

I had hoped tha t the w i tness would have 
been ab l e t o take samples of some pa r t s of 
the f o u n d a t i o n . He sa id i t was imposs ib l e 
t o do so f a i r l y . I should l i k e t o r e s e r v e , 
i f I may, the r i g h t t o t r y and ge t such 
samples and, i f n e c e s sa r y , t o r e c a l l t h i s 
w i tness on them. 
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MR. SCHERMBRUCKER; 

No o b j e c t i o n . 

JUDGE: 

20 I f no undue d e l a y w i l l be caused, the w i t -
ness can be r e c a l l e d l a t e r so as t o g i v e 
ev idence as t o samples on the f o u n d a t i o n . 

Cross-examined by Mr. Schermbrucker: 

Q. Mr. Newlyn, l a s t week when you v i s i t e d Cross -
O f a f a , i t was i n response t o a reques t t o go Examinat ion 
t h e r e f o r the purpose of t a k i n g samples, was 
i t no t? A . To my i n f o r m a t i o n , no . I r e -
c e i v e d i n f o r m a t i o n at 9 o ' c l o c k i n the morn-
i n g tha t c o n t r a c t o r s might be ab l e t o ge t on 

30 the s i t e at 3 o ' c l o c k i n the a f t e r n o o n , could 
I make arrangements t o go the r e w i th them. I 
went over w i t h the c o n t r a c t o r s at 3 o ' c l o c k 
and t h e r e were qu i t e a f ew gentlemen p r e s e n t . 
I had no i n f o r m a t i o n whatsoever tha t I was 
supposed t o meet these g e n t l e m e n . . . 

JUDGE: 

Q. I understand f rom your answer tha t 
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Q. You were not asked t o go the r e t o take samples 
A . I was t o go t h e r e w i th the c o n t r a c t o r s , "but I 
was not t o meet anybody e l s e o ther than the con-
t r a c t o r s . 

Q. I asked what was the purpose of your go ing t o 
the e s t a t e , t o t ake samples? Did you go w i th tha t 
o b j e c t i n mind? A . I went w i th the i d ea of l o o k -
i n g t o see whether i t was f a i r and reasonab le t o 
be ab le t o take samples. I d id not a n t i c i p a t e 
t h a t at 3 o ' c l o c k i n the a f t e r n o o n 

JUDGE; 

Q. Would you p l ease c o n f i n e t o answer ing, as 
s h o r t l y as p o s s i b l e , the ques t i ons put 
t o you. Your p r i n c i p a l , i f t h e r e i s 
any doubt, w i l l c l e a r up the mat te r i n 
r e - e x a m i n a t i o n . Did you go w i th the 
i d ea of t a k i n g samples? A . I went 
w i t h the i dea of s e e ing what the Condi-
t i o n s of the s i t e were t o take samples. 

Q. And by the t ime you met up w i th the C i t y 
Counc i l r e p r e s e n t a t i v e s you had been on some so r t 
o f i n s p e c t i o n , obv i ous l y? A. I had walked a -
round the s i t e t o see i f I could see any k ind of 
s e t t l emen t and t o see what the c o n d i t i o n s of the 
ground were l i k e . 

Q. And d id t h ey then conduct you t o a b u i l d i n g 
where the f l o o r had been taken up r i g h t down t o 
the f ounda t i on? A . The c o n t r a c t o r d id not 
conduct 

JUDGE: 

Q. Were you taken the r e or not? A . I was 
conducted t h e r e . 

Q. And was t h e r e , i n f a c t , a ho l e i n t h i s b u i l d -
i n g r i g h t down t o f ounda t i on f i t t i n g ? A. There 
was a ho l e i n the f l o o r of the b u i l d i n g . 

Q. Was i t down t o f ounda t i on f i t t i n g ? A. So f a r 
as I could see i t was down t o f ounda t i on f i t t i n g . 

Q. Was the o f f e r made t o you t o take any samples 
you might want f rom them.? A . The o f f e r was 
made t o me. 
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Q. And d id you r e j e c t tha t o f f e r ? A . I d id 
not a c t u a l l y r e j e c t the o f f e r . I sa id i t was 
u n f a i r under the c i rcumstances t o t r y and take 
samples . 

Q. And what was your reason f o r say ing tha t ? 
A . P a r t l y owing t o the w a t e r ; secondly tha t 
I d id not know whether t e s t s could "be ready i n 
t ime f o r samples t aken . 

Q. Did you say t h e r e was no p o i n t " i n ~ t a k i h g 
samples "because they could not "be t e s t e d "by Mon-
day? A . That i s q u i t e c o r r e c t ; 
l i k e t o add a r i d e r . 

"but I should 

Q. I on ly want tha t a t the moment. You can 
c l e a r i t up l a t e r . I f i t had not "been f o r the 
d i f f i c u l t y of examining the samples "by Monday, 
would you have taken any? A . Not un less I 
might have taken o ther samples. Those were i n 
the town as w e l l . 

Q. And was i t made open t o you tha t you could 
take samples f rom wherever you wished? A . I t 
was made open t o me t h a t I could take samples 
f r om wherever I w i shed . 
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Q. And was your reason f o r not do ing tha t the 
same - t h a t you could not ge t them analysed by 
Monday? A . The reason f o r i t was t h a t , should 
one t r y t o excava te a l l the h o l e s one would want 
about a dozen pumps at l e a s t t o g e t a l l the 
h o l e s f r e e of w a t e r . 

Q. We l l now, what I am l e a d i n g up t o i s t h i s -
30 are you s u g g e s t i n g t h a t once concre te i s sound-

l y and s a t i s f a c t o r i l y l a i d and s e t a t the b o t -
tom of a f o u n d a t i o n , w i l l the subsequent i n t r o -
duc t i on of wate r s p o i l i t or reduce i t s cement 
content? A . Concre t e , no, i t should n o t . 

Q. Le t us assume f o r the moment t h a t the' Con-
c r e t e f i t t i n g s i n the b u i l d i n g s was p r o p e r l y 
l a i d , you could c e r t a i n l y p u l l out chunks of 
conc re t e f i t t i n g f rom tha t h o l e you saw i n the 
b u i l d i n g when we were down on the s i t e l a s t 

40 week? Look ing i n t o the h o l e of the f l o o r o f 
t h a t b u i l d i n g i t was a p r a c t i c a l p r o p o s i t i o n t o 
take out a p i e c e of f ounda t i on f i t t i n g , was i t 
no t? A . I could not s ay . 
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Q. There was a l s o c o n c r e t e , I put i t t o you, t h a t 
was taken out of the f i t t i n g s ? A . There was 
none po in t ed out t o me t h a t had been taken out of 1 0 
the f i t t i n g . 

Q. Then you have no comment t o make i f o ther w i t -
nesses come a long and say t h a t i t on l y had t o be 
dropped on t o a - s t one t o break? A . I have no 
comment t o make, no . 

Q. Would you say t h a t concre t e se t t o a s p e c i f i -
c a t i o n l i k e t h i s should have broken when dropped 
on t o a s t one , or not ? A . I f i t was a proper 
conc re t e i t should n o t . 

Q. I f i t was acco rd ing t o the s p e c i f i c a t i o n i n 20 
t h i s case? A . I f i t was acco rd ing t o the spec -
i f i c a t i o n , I agree i t should not b r eak . 

JUDGE: 

Q. Th is i s f ounda t i on concre te we are t a l k i n g 
ab out ? A . Ye s . 

Q. Should any of the c oneret e s r e e i f i e d i n these 
b u i l d i n g s at a l l , at t h i s s t a g e , have broken on 
b e i n g dropped on t o a s tone? A. No, I would 
agree tha t i t should n o t . 

Q. Did you have po in t ed out t o you what was a l - 30 
l e g e d t o be mor tar scraped out of the f ounda t i on 
w a l l i n g ? A . Y e s . And tha t was my con t en t i on 
t h i s morning, tha t i n s c rap ing mortar f rom a j o i n t 
w i t h the water t h e r e , the cement - I d id not see 
i t taken out . 

JUDGE: 

Just c o n f i n e y o u r s e l f t o answering the 
q u e s t i o n . 

Q. Was i t a s o r t of d i r t y , brown, l o o s e sand? 
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A . I qu i t e agree i t had tha t appearance; but 
as I remarked t h i s morning i t i s qu i t e probab ly 
t h a t was caused w i th the amount of wa te r i n the 
j o i n t , as i t was raked the cement content au to -
m a t i c a l l y d i sappeared . 

Q. In your p r a c t i c e i n East A f r i c a have you 
come ac ross Mr. W e v i l l ? A . Yes , I know Mr. 
W e v i l l r easonab ly w e l l as a Member of the I n s t i -
t u t e . 

Q. An P . R . I . C . S . ? A. Y e s . 

Q. You have t o l d us tha t you q u a l i f i e d as a 
Char tered Quant i t y Surveyo r . When was t h a t ? 
A . 1946. 

Q. P r i o r t o t h a t you had qu i t e a l o t of e xpe r -
i e n c e i n the b u i l d i n g t r ade? A . 1 had 14 
y ea r s w i t h c o n t r a c t o r s , and f rom 1937 t o " d a t e i n 
p r o f e s s i o n a l Quant i ty Surveyo rs ' O f f i c e s . 

Q. And you s t a r t e d your examinat ion of Pa r t B 
of O f a f a i n March? A . Y e s . 

Q. And s ince then you neve r l ooked be low the 
f l o o r l e v e l ? A . No. 

Q. Did you have Mr. W e v i l l ' s r e p o r t at tha t 
t ime? A . I had Mr. W e v i l l ' s r e p o r t a t tha t 
t i m e . 
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Q. So anyth ing you say about be low f l o o r l e v e l 
must only be a deduct ion f rom your l o o k i n g at 
the above f l o o r l e v e l par t of the b u i l d i n g ? 
A . Ag reed . I have a l r e a d y made tha t remark. 

Q. Have you seen any t e s t r e s u l t s of mortar 
30 be low f l o o r l e v e l ? A . I have seen a l i s t 

of r e s u l t s submitted t o the c o u r t . 

Q. (Ex . A b e f o r e the w i t n e s s . ) Do you r e c o g -
n i s e any be low f l o o r l e v e l mortar r e s u l t s 
t h e r e ? A . Only sample No.15, i t would ap-
pear t o be f rom be low f l o o r l e v e l . 

Q. What does tha t show? A . "Water f rom 
p l i n t h w a l l " . 

Q. And then what r e s u l t does i t show? A . 1 
t o 1 5 . 8 . 
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Q. When d id you f i r s t see t h a t , rough ly? 
A . I should say about t e n days a f t e r the court 
l a s t ad journed . 

Q. Did you know when you s t a r t e d your examinat ion 
of t h i s p r o p e r t y i n March t h i s y ea r tha t the mor-
t a r both above and be low f l o o r l e v e l was a l l e g e d 
t o be v e r y much be low s p e c i f i c a t i o n ? A . There 
were r e p o r t s t o the e f f e c t tha t i t was cons idered 
bad. 

Q. But you d id not t h ink i t necessa ry t o go down 
and l o o k at i t , d i d you, or d id you no t th ink i t 
necessary? A . I cannot answer the ques t ion 
w i thout e x p l a i n i n g the p o s i t i o n . 

Q. A l r i g h t , I w i l l t ake tha t as the answer. Now, 
t h e r e was one of your answers I may have r eco rded 
wrong ly - "Samples taken i n A p r i l l a s t y e a r , con-
c r e t e n i gh t have been f a i r , but r a t h e r doub t fu l 
of the m o r t a r " . Can you remember what you sa id? 
E a r l y i n e x a m i n a t i o n - i n - c h i e f . Did you say any-
t h i n g l i k e t h a t ? A . No. 

Q. Did you see aii3r samples taken i n A p r i l ? 
A . I have seen no samples taken i n A p r i l l a s t 
y e a r . 

10 

20 

MR. SCHERMBRUCKER: 

My l e a rned f r i e n d has the same answer r e c o r d -
ed , only he has g o t : "Samples taken by 
W e v i l l i n A p r i l l a s t y e a r , concre te might 
have been f a i r but rather d o u b t f u l " . 

JUDGE: 

Yes , I have the note h e r e : "Cons iderab l e 30 
pressure of water aga ins t the f o u n d a t i o n s , 
doub t fu l i f samples of mortar taken b3r 

W e v i l l i n A p r i l would be f a i r , concre te 
p robab ly would b e " . 

Q. Did you mean b3r tha t tha t i t would be f a i r t o 
take concre t e samples? A . The mortar may be 
a f f e c t e d by wate r pressure but the concre t e should 
not b e . 

Q. You sa id t h a t t h i s s p e c i f i c a t i o n i n t h i s case , 
on the whole c a l l s f o r a cheap c o s t i n g , I th ink i t 40 
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is about Shs.15/- a square foot? 
quite correct. 

A. That i s 

Q. But i f the s p e c i f i c a t i o n had been adhered 
t o , the Counc i l would have got qu i t e a r eason -
ab l e j ob , i s t h a t r i g h t ? A . Y e s . And I con-
s i d e r they have got a r easonab le j o b . 

Q. The f l o o r concre t e -
wrong - was 1 : 3 : 6 ? A, 

c o r r e c t me i f I am 
That i s c o r r e c t . 

Q. And I t h ink you sa id tha t was q u i t e good 
p r a c t i c e ? A . I t i s normal p r a c t i c e . 

Q. And you would even accept f o r t h i s t ype of 
b u i l d i n g a l owe r s p e c i f i c a t i o n ? A . I never 
sa id tha t f o r f l o o r c o n c r e t e . 

Q. When you spoke about the 1 : 5 : 8 ? A. We 
were t a l k i n g about f ounda t i on conc re t e then . 

Q. Can we go back t o f l o o r concre t e - what 
would you accept as the weakest s p e c i f i c a t i o n 
f o r f l o o r conc re t e f o r b u i l d i n g s of t h i s t ype? 
A . Th is s p e c i f i c a t i o n . I do not cons ide r any 
f l o o r concre t e should be l e s s than a 1 : 3 : 9 . 

Q. Does tha t mean you would accept weaker 
f ounda t i on f i t t i n g s than f l o o r conc re t e? 
A . Taking i n t o c o n s i d e r a t i o n v a r i o u s aspec ts 
of s i t e , y e s . 

Q. 
i n 

What 
t h i s 

was the 
case? 

concre t e f i t t i n g s p e c i f i c a t i o n 
A . 1 : 3 : 6 , I b e l i e v e . 

Q. And i t was t h a t - you sa id you would go as 
f a r as - what was i t ? A . Tak ing i n t o cons id -
e r a t i o n b l o c k , f o r the 'weakest mix ture I would 
put 1 : 5 : 1 0 . 

Q. Le t me put i t t h i s way - i f you were work-
i n g on a s p e c i f i c a t i o n of 1 : 3 : 6 , would you ac -
cept a d i f f e r e n c e of as much as 1:5410 on" that 
j ob? A . No, i f I was i n charge of the job I 
would not accept anyth ing l e s s than 1 : 3 : 6 , ' i f 
the s p e c i f i c a t i o n says 1 : 3 : 6 i t should be 1:3:6. 
There may be a v a r i a t i o n of t h e r e should 
not be any more. 
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Q. And does the same app ly t o mortar? A . Yes , 
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I should say i t should app ly t o mortar e q u a l l y as 
w e l l . 

Q. I s the method t o use two "boxes, and f i l l them up 
f o u r boxes, and sand and one of sand? A. The n o r -
mal p r a c t i c e i s t o have cube boxes made, one f o r a 
cub ic f o o t of oement, perhaps h a l f a cubic f o o t of 
sand. 

Q. So i t i s mere l y a mechanical p rocess? 

A . There should be no d i f f i c u l t y i n g e t t i n g t h a t 
m ix . 

Q. And when you come t o mortar i t i s done the same 
way? A . S i m i l a r p r o c e s s . 

Q. On your i n s p e c t i o n v i s i t s t o Pa r t B, have you 
n o t i c e d qu i t e a l o t of r e p a i r work i n v a r i o u s 
f l o o r s ? A . I d id n o t i c e qu i t e a l o t of r e p a i r 
work. 

10 

Q. Even a layman can see i t ? 
can see i t . 

A . Y e s , a layman 

Q. When you t a l k about ' h a i r c racks ' i n c o n c r e t e , 20 
i s tha t the same as ' c r a z i n g ' ? A. 'Ha i r c racks ' 
or ' c r a z i n g ' , i t i s the same exq>lanation. 

Q. Ha i r cracks or c r a z i n g are t h i n g s you ge t even 
i n the bes t b u i l d i n g ? A. Yes . . 

Q. But they do not c a l l f o r patch ing? A . No, 
t h e y do not c a l l f o r x-epair at a l l . 

Q. You can ge t these c r a z ings or h a i r cracks on 
us ing an o v e r - r i c h mix ture? A . No, I should 
not say o v e r - r i c h m ix tu re , I should say tha t you 
can g e t , not c r a z i n g but d i s i n t e g r a t i o n ox the 30 
s u r f a c e skimming, by an over zea lous workman i n 
o v e r - t r o w e l l i n g . 

Q. May I put i t t h i s way - in t h i s case I t h ink 
the conc re t e s p e c i f i c a t i on was 1 t o 4 or 1 t o 3? 
A . I b e l i e v e i t i s 1 t o 3. 

Q. Nov/, i t would be bad t o have more than th r e e 
p a r t s of sand i n i t ? A . No, I should not say 
t h a t . Manhole s p e c i f i c a t i o n s g e n e r a l l y c a l l f o r a 
l a r g e r s p e c i f i c a t i o n of cement than 1 t o 3. 
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Q. What i s the weakest mix you would expect f o r 
a sc reed on f l o o r s of t h i s nature? A. I have 
seen them done i n 1 t o 5-

Q. Am I r i g h t i n t h i n k i n g tha t i t i s not good t o 
have them t o o r i c h i n cement? A . That i s en-
t i r e l y e r roneous . 

Q. What i s the h i ghe s t mixture of sand and 
cement tha t you would s p e c i f y f o r a s c r e ed . 
A . Depending on the t ype of work. 

10 Q. I am t a l k i n g about t h i s t ype of work? A . 1 
t o 3, 1 t o 4, i s the normal s p e c i f i c a t i o n . 

Q. Would 1 t o 1 be as s t rong as 1 t o 3? A.- 1 
t o 1 should be t h r e e t imes as s t r ong as 1 t o 3« 

Q. So tha t 1 t o 3 f o r t h i s t ype of b u i l d i n g i s 
q u i t e a r easonab le s p e c i f i c a t i o n ? A . I t i s 
q u i t e a r easonab l e s p e c i f i c a t i o n , I qu i t e a g r e e . 

Q. And i n the course of your i n s p e c t i o n s have 
you had an oppor tun i t y of hav ing a c l o s e l o o k at 
the screed? A. I have examined the su r f a ce 

20 of the s c r e ed . 

Q. Have V Oil 0"V 0 r had a p i e c e o f f the concre t e? 
A . I have had no th ing t o do w i th b r eak ing any-
t h i n g up. 

Q. Do you agree t h a t , g e n e r a l l y , the concre te 
o f those b u i l d i n g s was good? A . I a g r e e , 
qu i t e good. 

Q. Have you seen the t e s t r e s u l t s of the screed? 
A . Not d e f i n i t e l y . 

Q. Anyhow, when you l ooked at t h a t b r o k e n " b u i l d -
30 i n g l a s t week, t h e r e were s e v e r a l b i t s o f sc reed 

a v a i l a b l e ? A . Y e s . 
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Q. And would you say they were a l l good? A . I 
should say the samples were qu i t e good, I would 
not l i k e t o guarantee the mix . 

Q. To the eye? A . Y es , and t o the f e e l . 

Q. Now, you say tha t you would not c ons ide r un-
de rp inn ing necessa ry i n any of these b u i l d i n g s ? 
A . No, I would n o t . 
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Q. Mr. W e v i l l has heen down and had a l o ok be low 
the f l o o r l e v e l , and he has sa id tha t ho cons ide r s 
underp inning n e c e s s a r y . Would you cons ide r your -
s e l f i n a p o s i t i o n t o c o n t r a d i c t t ha t ? A . Judg-
i n g f rom e x t e r n a l appearances at the moment, I 
should say no underpinning i s n e c e s s a r y . I would 
not l i k e t o make a d e f i n i t e statement wi thout 
v i e w i n g some of the underground. 

Q. You.would not go so f a r as t o say - a l though 
I have not l ooked underneath, I am qu i t e prepared 
c a t e g o r i c a l l y t o c o n t r a d i c t Mr. W e v i l l ? A . I 
would not c o n t r a d i c t Mi'. W e v i l l r i g h t out , I am 
t a l k i n g f rom persona l obse r va t i ons o n l y . 

Q. Would the same remarks app ly t o Mr. W e v i l l ' s 
statement tha t c u t t i n g out i s necessary i n c e r t a i n 
p l a c e s ? A . I should a n t i c i p a t e t h a t t h e r e was 
no c u t t i n g out necessa ry , but I would not guaran-
t e e tha t aga in wi thout underground i n s p e c t i o n . 

- I t h ink you 
th ink I am re-

Q. Coming t o the concre te aga in 
w i l l c o r r e c t me i f I am wrong, I 
f e r r i n g t o the f ounda t i on f i t t i n g s - when you 
t a l k about b l i n d i n g , was tha t f ounda t i on f i t t i n g s ? 
A . No, b l i n d i n g i s not a c t u a l l y f ounda t i on f i t t -
i n g s , t h i s i s the term of a l o w e r , weak, mixed 
conc re t e used f o r l e v e l l i n g up rough rock su r f a ce 
p r i o r t o p u t t i n g down the concre te f o u n d a t i o n . 

Q. So you would not accept b l i n d i n g i n p lace of 
f ounda t i on f i t t i n g t h a t was s p e c i f i e d h e r e , which 
had t o be 6 i n s . t h i c k ? 
accept b l i n d i n g . 

A No, I would not 

Q. That i s i r r e s p e c t i v e of what the bed was? 
A . I r r e s p e c t i v e of what the bed was. 

10 

20 

30 

Q. But you d id t a l k about b l i n d i n g i n connec t ion 
w i t h mix of 1 t o 18? A . Y es , as I say , t h a t i s 
q u i t e normal where you ge t rock s u b - s t r a t a and you 
are down t o the f ounda t i ons t o go as low as 1 t o 
20 f o r a t h i n conc re t e b l i n d i n g , which i s t o l e v e l 
up tha t rock b e f o r e you s t a r t on the f o u n d a t i o n s . 

Q. And can .you t e l l the c ou r t , i f you use b l i n d -
i n g l i k e tha t what th i ckness would tha t be? 
A . General s p e c i f i c a t i o n i s an average two t o 
t h r e e inches t h i c k , depending. 

40 

Q. And i t would be a concre t e - t ha t means i t 
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would be a cement sand and agg r ega t e ? A . Yes, 
And you sometimes s p e c i f y as low as 1 t o 20, i t 
i s jus t a l e v e l l i n g . 

Q. But t h e r e was no b l i n d i n g of tha t nature 
s p e c i f i e d i n t h i s con t rac t at a l l ? A . No . 

Q. So tha t anyth ing of tha t mix would be f a r 
f rom our s p e c i f i c a t i o n ? A . I agree i t would 
b e . 

A . 
And t h e r e would be no excuse f o r i t ? 
There should be no excuse f o r i t . 

Q. (NX.A. BEFORE THE WITNESS). There are cer-
t a i n t e s t r e s u l t s of f ounda t i on concre t e t h e r e . 
I t h ink you s a i d , i n r ega rd t o t h o s e , tha t they 
would be adequate f o r l i g h t b u i l d i n g s l i k e the 
O f a f a housing? A . Yes , most of them would 
be adequate f o r l i g h t s t r u c t u r e s ; t a k i n g i n t o 
c o n s i d e r a t i o n the rock sub-s t ruc ture I should 
say tha t most of them would be s u i t a b l e f o r 
l i g h t s t r u c t u r e s l i k e the O f a f a E s t a t e , t a k i n g 
i n t o c o n s i d e r a t i o n the rock s u b - s t r a t a . 
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Q. Could you p i ck out r ough l y , what does the 
bes t of them g i v e i t a t ? A . There i s one 
4.7 t o 5.6 , which i s r e a l l y under the 1 : 3 : 6 , 
sample No .40 . There i s sample No.5 and sam-
p l e N o . 6 . 

Q. -What i s the wors t? A . The worst i s v e r y 
bad, No.18, 1 t o 16 .6 t o 36 .2 . 

Q. On an average would th ey be adequate f o r 
l i g h t b u i l d i n g s l i k e the O f a f a housing? Vfould 
wate r come through them or no t? A . Concrete 
w i l l absorb water i n any case . 

Q. Would t h e r e be a g r e a t e r degree of wate r 
coming i n than t h e r e would be through a mix 
of 1 : 3 : 6 ? A . I t h ink any water would be 
more l i k e l y t o seep under the rock and under 
the concre t e r a t h e r than through the c o n c r e t e . 

JUDGE: 

Would conc re t e of the standard of mix o b t a i n -
i n g here?- A . 1 : 3 : 6 should be v e r y wa te r 
r e s i s t a n t , than the weaker mix . 
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Q. At any r a t e , t aken on the a v e rage t h o s e a re 
v e r y f a r f r om s p e c i f i c a t i o n i n t h i s case? A . I 
should say about at l e a s t 50$ are w e l l out o f t h e 
s p e c i f i c a t i o n r a n g e . 

Q. Tak ing No .40 , i f you were r e s p o n s i b l e f o r t h e 
s p e c i f i c a t i o n , would you accept the r e s u l t of 
No .40? A . I t h i n k f o r normal f o u n d a t i o n s I 
would be p repared t o accept t h a t . There i s a 
s l i g h t l y g r e a t e r sand content or l e s s a g g r e g a t e 
c o n t e n t , which should not make a t e r r i f i c amount 
o f d i f f e r e n c e f o r normal f o u n d a t i o n s . 

JUDGE: 

Q. Are you s a y i n g t h a t you would be p repared t o 
accept t h e s tandard mix i n No .40 as a g e n e r a l 

p r o p o s i t i o n ? As a g e n e r a l p r o p o s i t i o n . 

Q. Would 
charge 
was i n 
A T4-XX » X u 

p o s e s . 

,rou accep t t h a t i f you were c l e r k i n 
of works on the s p e c i f i c a t i o n t h a t 
t h i s c o n t r a c t - i n o the r words , 1 : 3 : 6 ? 
i s nea r enough t o a l l i n t e n t s and pur -

Q. You would r e g a r d t h a t 
1 : 3 : 6 ? A . Y e s . 

as Deuij ne? enough t o 

Q. That i s r a t h e r more than your 40$ l i m i t ? 
A . No, I do not t h i n k s o . Your 1 0 . 1 g i v e s r a th -
e r a wrong i m p r e s s i o n . That 'would be a 1 t o 5*4 
i n s t e a d of a 1 t o 6 m i x . 

Q. What about No .5 a g a i n . You have go t a s l i g h t -
l y h i g h e r a g g r e g a t e content than you should have? 
A . I t would not be a l l t h a t bad . 

Q. But y o u ' s h o u l d not have i t ? 
not have i t , I q u i t e a g r e e . 

A . You should 

Q. B l i n d i n g - you are not s u g g e s t i n g t h a t t h e r e 
was any b l i n d i n g i n t h i s work? A . I am not 
s u g g e s t i n g t h e r e i s any b l i n d i n g i n the work at 
a l l . I t h i n k I d id s u g g e s t , however , i t would 
have been as w e l l w i t h a rough s i d e . 

Q. But i t was not s u b s t a n t i a t e d and you cou ld 
not say t h a t t h e y used i t ? A . I t was not sub-
s t a n t i a t e d and I cou ld not say t h e y used i t . 

Q. I n th e same way, you could not say whethc 
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the f ounda t i on w a l l s a l l owed an o v e r l ap on 
e i t h e r s ide? A . No, I could n o t . 

Q. Taking t h i s s p e c i f i c a t i o n of 1 :3 *6 founda-
t i o n s f i t t i n g s , would tha t he adequate i f i t 
r e s t e d on a l a r g i s h pocket of b l a ck c o t t on s o i l ? 
The s p e c i f i c a t i o n was t o go down t o rock or mur-
rain? A. Ag reed . 

Q. But you have heard tha t you cannot r e l y on 
rook or murrain, you sometimes have pockets un-

10 derneath? A. Agreed . Now, the pockets may 
be l a r g e i n area and sha l l ow i n depth, or smal l 
i n area and deep i n dep th . To which do you 
r e f e r ? 

Q. Shal low and l a r g e i n a r e a . What do you 
c a l l sha l l ow? A . Depress ion of two t o t h r e e 
i n ches , i t could be t h e r e , I do n o f t h i n k i t 
would be d e t r i m e n t a l t o the f o u n d a t i o n . 

Q. You do not t h ink the pressure of wate r und-
ernea th s u f f i c i e n t t o a f f e c t i t ? A . The on ly 

20 t h i n g , i f t h e r e were any t e r r i f i c pressure the 
b l a ck c o t t on might be pushed ou t . 

Q. Bear ing i n mind, i n your op in ion tha t the 
pressure under-ground at t h i s p a r t i c u l a r area 
i s f a i r l y s t rong? A . I should imagine i t 
would be f a i r l y s t r o n g . 

JUDGE: 

Q. Does tha t happen i f t h e r e i s a sha l l ow 
pocket of b l a ck co t t on s o i l be low a f ound-
a t i o n , does i t ge t pushed out by water 

30 pressure? A . I t i s r a t h e r a c o n j e c t u r e . 
I t may do . I should say i t depends on the 
i n t e r n a l f i l l i n g whether tha t would happen 
or n o t . The pressure would be l i a b l e t o 
go i n t o the f o u n d a t i o n . You have got the 
pressure ou ts ide the w a l l s and i t would de -
pend on whether t h e r e i s a s u f f i c i e n t quan-
t i t y f o r the water t o cause any t r o u b l e . 

Q. Water pressure could push the b l a ck c o t t on 
s o i l up f rom belo?/ the f ounda t i on? A . I t 

40 could do . 

Q. In the s p e c i f i c a t i o n No .15 , i t says : "Stone 
and r o c k " . Are you sugges t ing tha t 
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t h a t does not r e f e r t o the corners o f " t h e s tones? 
A . I am sugges t i ng tha t does ne t r e f e r t o the 
i n d i v i d u a l s t ones , "but r e f e r s t o the quoins and 
ang l e s of the w a l l s . 

Q. I t goes on t o say : "Samples of stone f o r 
app ro va l " ? A . That proves my con t en t i on tha t 
samples of the quarry dressed stone were produced 
t o the eng inee r and met w i th h i s approva l wi thout 
any f u r t h e r d r e s s i n g . 

Q. (15 AND 16 IN THE SPECIFICATION BEFORE THE 
WITNESS.) A . I cannot see anyth ing i n t h i s t h a t 
would make me a l t e r my o p i n i o n . 

JUDGE: 

10 

the Q. In the course of Mr. W e v i l l ' s r e p o r t on 
f ounda t i on w a l l i n g , he quotes a s p e c i f i c a t i o n 
(QUOTES). Do you mainta in tha t tha t aga in 
r e f e r s t o the e x t e r n a l ang l es of the house and 
not t o the i n d i v i d u a l s tone? A. Co r r ec t 

Q. Now, I t h ink we have a l l got a rough i d ea of 
what quarry dressed stone i s by now. Would you 
agree tha t i t would be , i n f a c t , p o s s i b l e t o take 
quarry dressed stone and square the corners on 
t h a t s tone? A . I s t a t e d t h i s morning tha t I 
could take the stone and f o r t h r e e ways on each 
c o rne r , f o r about an inch , I could square them, 
but tha t would not be d r e s s ing i n d i v i d u a l f a c e s . 

20 

Q. Would you agree tha t i t i s p r a c t i c a l l y impos-
s i b l e t o take a quarry dressed stone and square 
the corners? A . You can square the corners an 
inch each way, but t h a t w i l l not add or improve 
the s t one . 

Q. But you can square the corners? 
not improve the j o i n t s . 

A . I t w i l l 

corners 
would 

Q. I f you d id square the 
t h a t the ends of the stone 
ed, and so wrould the s i d e s and t o p 
but i f you square the corners when 
were put i n p o s i t i o n , you would at 
l o c k j o i n between them? 
t o c h i s e l dress a l l f a c e s 

i I qu i t e r e a l i s e 
be quarry c.ress-

and bot tom; 
those s tones 
l e a s t have a 

No, you would have 

30 

40 
You mean t o ge t them t o meet f l u s h ? A . To -
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ge t square and rock j o i n s , as you are ask ing 
f o r . 

Q. Now, I t h i n k you sa id you have not had a 
chance t o examine helow f l o o r l e v e l . You have 
neve r been r e f u s e d a r eques t ? A . No. 

Q. When you had a l o o k at the mortar above 
f l o o r l e v e l , you d id probe w i th a k n i f e ? 
A . Agreed , I d i d . 

Q. Have you any no t e s on t h a t ? A . I have 
rough n o t e s . They are more or l e s s i n b u i l d -
e r s shorthand. 

Q. Have you any no t e s tha t you could i n t e r -
p r e t s t o us y o u r s e l f ? A . Y es , but not w i th 
me. 

Q. B e f o r e we l e a v e , you say tha t most p l a c e s 
you found f a i r ? A . Agreed . 

Q. But you d id some where the k n i f e went in? 
A . Ag reed . 

Q. Would you be surpr i s ed t o hear tha t t h e r e 
v/ere p l a c e s i n tha t mortar where a c h i s e l 
went r i g h t through? A. I t h i n k I would 
be s u r p r i s e d , un less I could see i t w i th my 
own e y e s . 

Q. W i l l you t e l l His Lordsh ip how you d i s t i n -
quish between Ata U1 Haq 's work and the work 
done by the C i t y Counc i l? You examined some 
work i n the mortar above f l o o r l e v e l which was 
the o r i g i n a l work of Ata-U1 Haq? A . Ag reed . 

Q. And you examined some which had been r e -
done? A . Examined some jus t f o r the pur-
pose of s e e i n g the q u a l i t y of the work. 

Q. How did you d i s t i n g u i s h between what was 
done by Haq and what was done 'by the Counc i l? 
A. From i n f o r m a t i o n r e c e i v e d , tha t done by 
the Counci l was mos t l y on coloxir washwa l l s . 
I t s tood out . 

Q. The only way you could i t v/as by g e t t i n g 
i t f rom someone e l s e ? A . That i s a g r e ed . 

Q. Did you take any of what you b e l i e v e d t o 
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he the re -done work out? Have you any i dea how 
f a r the new work went in? A . No i d e a at a l l . 

Q. Coming down t o the f l o o r s . The s p e c i f i c a t i o n 
p r o v i d e s tha t a l l the l o o s e s o i l and b l a ck c o t t on 
s o i l should be removed under the f l o o r s , down t o 
the f i r m bed r ock or murrain? A. Ag reed . 

Q. And then t h a t space should be f i l l e d w i t h ram-
med l a y e r s of 6 i n . at a t ime? A . 5 i n s . of 
what ? 

Q. Perhaps you would t o say what? A. "C lean 
hard stone or broken c o n c r e t e " 

Q. In 6 i n . l a y e r s ? A . Ag reed . 

Q. I f you are go ing t o grant t h a t , what would 
you accept as the l a r g e s t s i z e stone f o r the pur-
pose A . The l a r g e s t s i z e s t one " cou ld b e " a 
p i e c e 6 i n s . t h i c k . There I s no s i z e of stone 
s p e c i f i e d . 6 i n . l a y e r s . 

Q. I t i s No.26 i n the s p e c i f i c a t i o n " P i l l i n . . . . 
6 i n s . " ? That i s c o r r e c t . 

Q. Under these f l o o r s i s - I hope I am r i g h t i n 
say ing tha t t h e y were not l ong s l abs of r o ck , 
6 i n s . s tones? A . I qu i t e a g r e e . 

Q. I t was a l l i r r e g u l a r s tones of a l l shapes and 
s i z e s ? A . I qu i t e a g r e e . 

Q. And what we saw l a s t week was e x c e s s i v e l y 
l a r g e stone? A . Regard ing i n d i v i d u a l s tones 
t h e r e i s no s i z e s p e c i f i e d . 

Q. I am on ly ask ing you - what we saw l a s t week 
were l a r g e s tones of a l l shapes? A . Ag reed . 

Q. None of them more than 6 i n s . any way? A . On 
the average f o r t h i c k n e s s , t h e r e i s l e n g t h and 
w id th , cannot be taken i n t o c o n s i d e r a t i o n . 

Q. Ana i f you were, go ing t o ram them i n 6 i n . 
l a y e r s t h e r e must be at l e a s t one dimension which 
would not be more than 6 i n s . ? A . Ag reed . 

JUDGES 

Q. You were say ing tha t the s tones yon saw l a s t 
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week were not more than 6 i n s . any 
A . Taking an average t h i c k n e s s . 

way i 

Q. Do you mean t o say i f you have got a stone 
12 i n s . at one end and 6 i n s . at the o t h e r , you 
can push tha t i n and ram i t i n a 6 i n . l a y e r ? 
A . Y e s . 

JUDGE: 

Q. I f I understand you r i g h t , you say tha t a 
stone which i s perhaps c ons i d e rab l y t h i c k e r 

10 than 12 i n s . at one p lace may be s t i l l on ly 
average 6 i n s . and t h e r e f o r e could s t i l l be 
used i n a 6 i n . l a y e r ? A . Depending on 
how i t was bound i n w i th o ther s t ones , y e s . 

Q. What you say , i n your op in ion t h a t s tones 
of t h a t na tu r e , 12 i n s . down t o 1 i n . , can be 
rammed i n la j/ers of 6 i n s . w i thout any s o r t of 
f i l l i n g ? A . I d id not say i t was rammed i n 
6 i n . l a y e r s , i t was hand packed. 

Q. I t was not rammed i n a 6 i n . l a y e r ? A . I 
20 have neve r sa id tha t i t was not rammed i n 6 i n . 

l a y e r s . 

Q. Do you agree w i th me tha t i t was not ramm-
ed 

JUDGE? 

In the Supreme 
G ourt of Kenya 

P l a i n t i f f ' s 
Ev idence 

No. 11 

Evidence of 
Char l es W i l l i a m 
Newlyn 
Gross -
Examinat ion 
cont inued 

Q. 

Q. 
A . 

Was i t rammed or no t? A . I cannot say . 
I was not thei^e t o see the stone l a i d . 

Could tha t stone tha t you saw l y i n g t h e r e ? 
I t could have been rammed. 

30 
Q. I t was not l a i n ? A . Y e s ; 
s tone could have been rammed. 

and each 

Q. But i t was not rammed i n 6 i n . l a y e r s wi th-
i n the meaning of t h i s c lause? A . I t i s im-
p o s s i b l e f o r me t o s ay . I was not on the s i t e 
a t the t ime of the c o n s t r u c t i o n . 

Q. A c c ep t i ng t h a t you were not t h e r e at the 
t ime of the c o n s t r u c t i o n , the stone t h a t you 
saw i n t h i s , b u i l d i n g l a s t week was not l a i n ? 
A . Hand packed; and I s t a t e d could be rammed. 
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Q. Are you go ing t o say , on oath , i n t h i s "box, 
what you saw was rammed' i n 6 i n . l a y e r s ? A . I 
have neve r s a i d i t was rammed i n 6 i n . l a y e r s . 

JUDGE: 

sked - was i t 
I have sa id i t 

Q. The ques t i on you are be ing 
rammed i n 6 i n . l a y e r s ? 
was packed. I cannot say i t was rammed i n 
6 i n . l a y e r s . Hand packed stone cannot be 
c l a s s ed as 6 i n . l a y e r s . 

Q. You emphasised tha t t h e r e was no f i l l i n g of 
the i n t e r s t i c e s s p e c i f i e d ? A. There i s n o t . 

Q. T a l k i n g as an exper t w i t n e s s , would, you say 
tha t i t was good or bad b u i l d i n g p r a c t i c e ? 
A . Very bad b u i l d i n g p r a c t i c e not t o s p e c i f y the 
s i z e of the stone f o r f i l l i n g , or how i t should 
be p r o p e r l y l a i d . 

Q. Speaking as an e x p e r t , would you say i t was 
good or bad p r a c t i c e on the par t of a c o n t r a c t o r 
t o l a y stone i n 6 i n . l a y e r s wi thout i n c l u d i n g 
something t o f i l l the i n t e r s t i c e s ? A . I should 
t h i n k the c o n t r a c t o r i s e n t i t l e d t o l a y stone 
w i thout any m a t e r i a l t o f i l l the i n t e r s t i c e s i n 
accordance w i t h the s p e c i f i c a t i o n . 

Q. Now, l e t us s t a r t w i th the s p e c i f i c a t i o n . The 
s p e c i f i c a t i o n says - "Rammed 6 i n s . " To 
you, as a man of e x p e r i e n c e , does tha t mean p u t t -
i n g i n s tones wi thout any f i l l i n g t o the i n t e r -
s t i c e s or not? A . In my e x p e r i e n c e , i f no th -
i n g was asked f o r f i l l i n g the i n t e r s t i c e s , nothing 
i s inc luded i n the p r i c e , and t h e r e f o r e no th ing 
i s l a i d . 

Q. Would you l i k e t o c r i t i c i s e t h i s s p e c i f i c a t i o n ? 
A . I c e r t a i n l y would. 

Q. Having had a l o t of e xpe r i ence i n b u i l d i n g , 
f r om the po in t of v i e w of a f l o o r , i s i t good or 
had p r a c t i c e t o ram broken stone l i k e t h i s i n 
l a y e r s of 6 i n s . w i thout any s o r t of f i l l i n g ? 
A . Very bad p r a c t i c e , as you have no th ing t o b ind 
the f i l l i n g m a t e r i a l . 

Q. There was the s p e c i f i c a t i o n here? 
•was the s p e c i f i c a t i o n h e r e . 

A . There 

10 

20 

30 

40 
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Q. I f you had been do ing t h i s j o b , would you 
as a b u i l d e r , would you have f e l t t ha t you were 
comply ing w i th the s p i r i t of t h i s s p e c i f i c a t i o n , 
t o p l a c e a l o t o f l a r g e bou lde r s wi thout any 
f i l l i n g ? A . P r o v i d i n g the stone d id not ex -
ceed the 6 i n . l a y e r s , I would say I was com-
p l y i n g w i t h the s p e c i f i c a t i o n as i t s tands . 

Q. Would you f e e l j u s t i f i e d i n ask ing f o r an 
extra, t o cove r f i l l i n g t o comply w i th good 
p r a c t i c e ? A . I could ask f o r an e x t r a , but 
p r o v i d i n g the a r c h i t e c t i n charge of the job 
d id not o b j e c t t o the stone as i t was b e i n g 
l a i d . I should not f e e l j u s t i f i e d because the 
cos t of f i l l i n g would be f a i r l y c o n s i d e r a b l e . 

Q. Would you agree tha t i n the stone tha t was 
exposed, we saw l a s t week, t h e r e were q u i t e 
l a r g e , v e r y n o t i c e a b l e , h o l e s between the s tones? 
A . Sha l l we say not l a r g e , but f a i r l y r eason -
ab le t o what one would e x p e c t . 

Q. Would you say tha t b ea r i ng i n mind the con-
d i t i o n s down t h e r e , b l a ck c o t t on s o i l , t ha t 
t h e r e was e v e r y p o s s i b i l i t y of those s tones mov-
ing? A . No, I would not agree t o t h a t . 
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Q. You would not agree t o t h a t ? A . No . There 
i s on l y one way they could move, and tha t v/ould 
be downwards, and the rock would s top t h a t . 

Q. And the p rocess of water underneath would 
not have been s u f f i c i e n t t o s h i f t them? A . Not 
s t one , no , and tha t s i z e . 

Q. En normal good b u i l d i n g p r a c t i c e , are h o l e s 
of t h i s so r t rammed w i th stone and some so r t of 
f i l l i n g t o the i n t e r s t i c e s when you are ramming 
the ares, be low concre t e f l o o r l e v e l ? A . Aga in , 
t h a t depends on your b u i l d i n g . I have seen 
l a r g e b u i l d i n g s such as aerop lane hangars where 
t h e r e i s 3 f t . of l a r g e stone f i l l i n g , no th ing 
i n between the s t ones , but they are r o l l e d w i th 
a r o l l e r , because they have t o take r a t h e r an 
e x c e s s i v e w e i g h t . I n the case of these houses 
the stone has been v e r y w e l l hand packed and I 
c ons ide r w i l l t ake any we ight t h a t those f l o o r s 
have got t o s tand . 

Q. I suggest t o you t h a t i f t h i s s p e c i f i c a t i o n 
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had been p r o p e r l y observed , t h e r e should have 
been 'no stone b i g g e r than 6 i n s . i n . any way. In 
f a c t , good p r a c t i c e would c a l l f o r broken stone 
of a much l e s s s i z e - sma l l e r s i z e ? A . Good 
p r a c t i c e , p r o v i d i n g - i t i s s p e c i f i e d y e s ; but i f 
i t i s not s p e c i f i e d , no . 

Q. Norma l l y , i f you were on the c o n t r a c t o r ' s 
s i d e , what s i z e s tones would you choose t o comply 
w i t h the s p e c i f i c a t i o n . A . I f I had a whole 
l o t of stone 6 i n s . t h i c k I would take t h a t . 

Q. I f you used o rd inary l a rge 
shapes? A . That can be lad 
the r i g h t way. 

s tones of v a r y i n g 
L, i f i t i s done i n 

Q. But i f i t i s rammed t h e r e i s norma l l y qu i t e a 
b i t o f b r eak ing up of the stone? A.With Magadi 
s t one , I should have thought hand ramming, i t 
would be r a t h e r imposs ib l e t o g e t even a r eason-
ab le amount of b r eak ing up of s t one . 

JUDGE: 

Q. What are used as rammers? A . They are about 
a 7 l b . round head w i th a wooden hand l e . The 
head c o n s i s t s of s t e e l . 

Q. Ramming i n l a y e r s of 6 i n s . r e a l l y means t o 
ge t a c o n s o l i d a t e d ho l e ? A . No. I t can be a 
s o l i d l a y e r of 6 i n s . You do not l a y anyth ing 
f rom 8 t o 9 i n s . of s t one . 

Q. You mean, t o take a 9 i n . stone and pound i t 
down t o 6 i n s . ? A . When a 6 i n . l a y e r i s i n 
o rde r , i t g e n e r a l l y means a s o l i d t h i c k n e s s . 

Q. Does i t mean you break the s i z e of the stone 
down i n the ramming? A. Not only t h a t . I t 
may mean tha t i t a l s o p resses one stone i n t o the 
i n t e r s t i c e s of another and the bottom l a y e r a 
l i t t l e i n t o the sub-strata , . 

Q. Anyhow, you compress i t 
6 i n s . ? A . I qu i t e a g r e e , 
or 9 i n s . 

down f rom 9 i n s . t o 
I t depends - 7 , 8 

Q. And i f you are l a y i n g something tha t must not 
exceed 6 i n s . , would i t not be good p r a c t i c e t o 
compress 6 i n s . down t o f l o o r ? A, Normal prac-
t i c e i s not l e s s than a 6 i n . l a y e r i n any case 
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10 

Q. Anyhow, you would even suggest tha t t h e r e 
was not anyth ing rammed? A. No. Except t o 
say tha t i t may have been i n d i v i d u a l s tones 
hand tamped, packed i n t o p o s i t i o n . 

Q. I f you have go t a s o l i d base , would I be 
r i g h t i n say ing tha t you can l a y a sc reed on 
pure sand and have a good r e s u l t - a 2 t o 3 - f t . 
f i l l i n g of pure sand? A . No, I would not 
agree w i t h t h a t . 

Q. Did you n o t i c e any p l a ces i n t h i s township • 
you know t h e r e i s a w a l l t h a t goes round i n 
c e r t a i n p l a ces? A . Y e s . 

Q. And b u i l d i n g s go up t o the w a l l i n p l a ces? 
A . I b e l i e v e the b u i l d i n g s connect t o the 
w a l l s . 
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Q. Would I be c o r r e c t i n say ing tha t where 
those b u i l d i n g s connect t o the v/alls they are 
not keyed in? A . I b e l i e v e i n one or two 
p l a c e s tha t i s the case , but I b e l i e v e i t i s 

20 owing t o the f a c t tha t they were a l t e r e d a f t e r 
t h e y were o r i g i n a l l y b u i l t . 

Q. That i s on ly c o n j e c t u r e . Do you know 
whether they were keyed in? A . These p a r t i -
cu l a r ones were n o t . 

Q. • You d id examine ~ d id you n o t i c e i n qu i t e 
a number of p l a c e s , at the end of a w a l l p a r -
t i c u l a r l y , you can see l i t t l e b i t s of hoop i r o n 
s t i c k i n g out? A. That i s qu i t e c o r r e c t . 

Q. And d id you n o t i c e tha t i n s e v e r a l p l a ces 
30 these appeared i n a l t e r n a t e rows at the bottom 

and then they went up t o e v e r y t h i r d row? 
A . I l ooked at c o r n e r s . I n some cases the r e 
was no meta l at a l l . 

Q. Were t h e r e p l a c e s where i t was i n v i s i b l e , 
t ha t a p i e c e was s t i c k i n g apparen t l y i n a l t e r -
na te rows at the bottom of the b u i l d i n g and 
then i t suddenly went up t o the t h i r d " row? 
A . I would not say tha t I n o t i c e d t h a t p a r t i -
c u l a r l y . 

40 Q. And when you checked these damp courses , 
d id you f i n d qu i t e a l o t of i t was one p l y ? 
A . I have not taken samples of damp courses . 
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Q. To one f a m i l i a r w i th i t , i t i s qu i t e easy t o 
see whether i t i s one or th r e e p l y ? A . You can-
not b u i l d damp courses w i t h i n the th i ckness of a 
w a l l . 

Q. D i d n ' t you see l i t t l e b i t s s t i c k i n g out i n 
p l a c e s? A . I saw vague t r a c e s of . . . . 

Q. Were t h e r e p l a c e s where you could have f e l t 
i t ? A . No, t h e r e were n o t . 

Q. You never saw any p l a ces whore you could f e e l 
i t ? A . I saw p l a c e s where I could see i t , but 
I saw no p l a c e s where I could ge t at i t . 

Q. Prom what you saw and w i th your e x p e r i e n c e , 
you cannot t e l l t h i s Court whether you saw 1, 2 
or 3 p l y ? A . Not whether i t was 1, 2 or 3 p l y * 

JUDGE: 

The w i t n e s s , I understand, i s not i n a p o s i t i o n 
t o say whether i t was 1, 2 or 3 p l y * 

Q. Are you i n a p o s i t i o n t o say whether , g ene r -
a l l y , t h i s damp course was se t i n bitumen or no t? 
A . That would be imposs ib l e bo t e l l . 

Q. S p e c i f i c a t i o n 25 (QUOTES). Did you see any 
s i gns t h a t i n t e r n a l w a l l s were bag wiped? A . I 
agree t o the eyes a l l the i n t e r n a l w a l l s were bag 
w iped . 

Q. That g i v e s them a reasonablj '- f l a t su r f a ce? 
A . No. 

JUDGE: 

Q. Do you mean a f l a t su r f ace f rom r o o f t o f l o o r , 
or f rom end t o end, or do you mean a smoother 
su r f a c e ? 

Q. I mean a s u r f a c e , I do not mean a p l a s t e r e d 
s u r f a c e , but i f i t i s t o be bag wiped and dressed 
o f f t o a f a i r f a c e , 'would tha t mean tha t t h e r e 
would have been a r easonab ly smooth sur f a ce? 
A . I b e l i e v e the s p e c i f i c a t i o n says " and 
bag w i p e d " . That has been c a r r i e d out and g i v e s 
a r easonab ly smooth s u r f a c e . 

Q. The s p e c i f i c a t i o n says - "Wa l l s t o be bag wiped 
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s h a l l "be dressed o f f t o a f a i r faoo "hofore w ip -
i n g so as t o remove a l l . . . . s tone s u r f a c e . " 
A . That has been c a r r i e d ou t . 

Q. Bag w ip ing means - p u t t i n g some so r t of cement 
cove r? A . Cement, and wipe i t over w i th a 
bag . 

Q. In your op in i on , the i n t e r n a l w a l l s of those 
b u i l d i n g s comply t o the s p e c i f i c a t i o n ? A . I n -
deed they do . 

10 Q. Are you 
i n a t i o n you 
above f l o o r 
Of 1 ' 10 6 02 

i n 
d id 

a p o s i t i o n t o say f rom any exSm-
whether the mortar i n " t h e " w a l l s 

l e v e l comply t o the s p e c i f i c a t i o n 
no t? A . Just judg ing on a f i e l d 
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t e s t , I should say tha t a l o t of i t d id 

Q. And a l o t of i t d id not? 
amount d id n o t . 

A . No, a smal l 

20 

Q. What makes you say tha t a smal l amount d id 
no t? A . Because I t r i e d l a r g e areas and 
found v e r y f i r m j o i n t s and i t was jus t o c cas i on -
a l j o i n t s here and t h e r e - i f t h e r e was 2-g$ of 
the j o i n t s s o f t on what I a c t u a l l y t e s t e d tha t 
would be a l o t . 

30 

Q. I f you had a s p e c i f i c a t i o n of 1 t o 6 and you 
t r i e d t o d i g a penkn i f e i n t o i t , would you ex -
pec t i t t o run out? A . No, but I should e x -
•pe c t some of i t t o prod r a t h e r more e a s i l y than 
some of the j o i n t s d i d . 

Q. On a 1 t o 6 s p e c i f i c a t i o n , would you expect 
t o g e t your k n i f e i n t o i t ? A . C e r t a i n amount, 
3res; but on some of the p o i n t s I could not have 
scre,ped the s u r f a c e . 

Q. Would you expec t t o ge t a p e n c i l i n t o i t ? 
A . A s u f f i c i e n t l y hard p e n c i l , y e s . 

Q. You would not expect 
go r i g h t i n t o the w a l l ? 
should n o t . 

a k n i f e or a c h i s e l t o 
A . No, I c e r t a i n l y 
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10.30 a.m. 2nd J u l y , 1957, resumed. 

A l l p resent as b e f o r e . 

MR. NEWLYNs 

Cross -examinat ion by Mr. Schsrmbrucker: ( c o n t i n u e d ) 

Q. Mr. Newlyn, have you got your f i e l d no tes w i th 
you t h i s morning? A . Y e s . 

Q. Would i t be a d i f f i c u l t mat te r t o l e t us know 
how many of these b u i l d i n g s you t e s t e d f o r mortar 
above f l o o r l e v e l ? A. I am a f r a i d I cannot say 
d e f i n i t e l y how many b u i l d i n g s . I j us t t r i e d them 10 
i n a b l o c k . I have gone through the rooms and 
touched here and t h e r e . 

Q. I th ink you sa id the q u a l i t y of mortar used 
r easonab ly ho lds up the s tones i n these houses? 
Would you say t h a t ? A . I d id not say " r eason -
a b l y ho lds up s t o n e s " , r easonab ly j o i n s the s tones 
t o g e t h e r . There i s a d i f f e r e n c e i n h o l d i n g and 
j o i n i n g . Reasonably ho lds the w a l l t o g e t h e r . 

Q. The q u a l i t y o f mortar used r easonab ly ho lds 
the w a l l s t o g e t h e r ? A . That i s c o r r e c t . 20 

Q. In tha t are you r e f e r r i n g t o the mortar above 
f l o o r l e v e l ? A . I am r e f e r r i n g t o the mortar 
above f l o o r l e v e l . 

Q. And would i t be c o r r e c t t o say tha t above 
f l o o r l e v e l mud w i th p o i n t i n g o u t s i d e , ho lds the 
w a l l s t o g e t h e r ? A . No, I would not a g r e e ' t o 
t h a t , t ha t mud would ho ld the w a l l s t o g e t h e r , un-
l e s s the w a l l s are b u i l t w i t h mud n o r m a l l y . 

Q. I s i t not t r u e tha t t h e r e are a l o t of b u i l d -
ings s t i l l i n N a i r o b i which were b u i l t w i th mud, 30 
mor ta r , and po in t ed w i th cement? A . I cannot 
vouch f o r t h a t s ta t ement . 

Q. You do not know? A. I can say t h e r e i s one 
b u i l d i n g i n N a i r o b i where the w a l l s appears t o be 
s tand ing up wi thout any mortar whatsoeve r . 

Q. That i s another p o i n t , 
i n g your p o i n t . 

A . I am jus t answer-
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Q. I do not t h ink you are? A . I am. I say 
I know of no b u i l d i n g s i n N a i r o b i . I have not 
been s u f f i c i e n t l y l o n g i n the Colony t o know 
what i s b u i l t w i t h mud. 

Q. I am t a l k i n g about s tones put one on t o p of 
the o ther and then on t o p of the s tones you put 
mud, and then po in t w i th cement? A . I do not 
know of any b u i l d i n g i n N a i r o b i where the b u i l d -
i n g has been b u i l t w i t h mud and po in ted w i th 
cement. 

Q. Now, I t h i n k you sa id you would neve r be 
surp r i s ed t o see r a i n pene t ra t e a 6 . i n . w a l l of 
s tone? A . T h a t ' i s qu i t e c o r r e c t . 

Q. 
A . 

Have you seen 
Yes , I hav e . 

have you a c t u a l l y seen any"i 
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Q. Have you seen the b u i l d i n g s i n t h i s town-
sh ip when i t has been r a i n i n g hard? A . I 
have seen the b u i l d i n g s i n t h i s township when 
i t has been r a i n i n g hard . 

20 Q. I mean Pa r t rB ! of O f a f a ? A . " N o , ' I have 
been over t h e r e when i t has been r a i n i n g hard . 

Q. Would you expec t t o f i n d c o n d i t i o n s where, 
i n f a c t , a f t e r heavy r a i n - t h e r e was a mist i n -
s i de the room? A. Yes , I do not doubt i t . 

Q. And i f t h ese houses had been b u i l t t o the 
s p e c i f i c a t i o n you have seen, would you s t i l l 
expect t o f i n d a mist i n s i d e the room? A . I 
would s t i l l expec t t o f i n d i t . 

Q. Would you expect t o f i n d t h a t g e n e r a l l y , i n 
30 a l l of them? A. Under the c o n d i t i o n s of the 

ground, the s i t e , the water l e v e l of the ground, 
the th inness of the f ounda t i on w a l l s , I should 
say y e s . 

Q. Now, would you l o o k at the s p e c i f i c a t i o n 
No.27 (BEFORE THE WITNESS), page 7 . Would you 
agree now tha t the s p e c i f i c a t i o n c a l l s f o r cham-
f e r i n g stone? A . No, i t says " t o f o rm the 
chamfered e d g e s " , i t does not say i t n e c e s sa r -
i l y has t o be cut on the s t one . 

40 Q. I f you were a b u i l d e r , Mr. Newlyn, what 
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would you chamfer? A . I c ons ide r tha t a cement 
sp l a y would answer the purpose. 

Q. I f you were the b u i l d e r and you were i n t e r -
p r e t i n g s p e c i f i c a t i o n 27, what p a r t i c u l a r a r t i c l e 
would you chamfer? A. I say I c ons ide r tha t 
the cement sp l a y answers the ques t i on of chamfer . 

Q. Does tha t mean tha t you would not chamfer any-
t h i n g ? A . There i s no th ing tha t says tha t the 
s tone should be chamfered. 

Q. I am ask ing you, i f you v/ere the b u i l d e r work-
i n g under tha t s p e c i f i c a t i o n , do I understand you 
t o say tha t you would not chamfer anything? 
A . Unless I had been g i v en s p e c i f i c i n s t r u c t i o n s 
t o chamfer any th ing , no . 

Q. But t h i s s p e c i f i c a t i o n uses the word " chamfer "? 
A . A chamfer i s a l s o a cement s p l a y . 

Q. Does i t use the word "chamfered edges "? A . I t 
uses the word " chamfe r " , but i t does not say cut a 
chamfer . 

Q. You would i n t e r p r e t e tha t t o be , i n s t ead of 
chamfer ing the edges of stone p u t t i n g on cement? 
A . I have t o l d you the answer t o t h a t ques t i on 
would be qu i t e answered by p u t t i n g on a cement 
s p l a y . 

Q. Does a cement sp lay s t i c k t o wood?- A . Cement 
sp l a y i s not supposed t o s t i c k t o wood, i t i s sup-
posed t o s t i c k t o the s t one . 

Q. The answer i s - i t does not s t i c k t o v/ood? 
A. I t can be made t o s t i c k t o wood. 

10 

20 

Q. Accord ing t o your expe r i ence i n East A f r i c a , 
i s i t not g e n e r a l p r a c t i c e under the windows t o 
have the stone chamfered - tha t i s , cut away i n a 
s l ope? A . Unless i t i s shown on the drawings 
i t i s n o t . 

30 

Q. I s i t a g e n e r a l p r a c t i c e on b u i l d i n g s i n East 
A f r i c a ? A . No. 

Q. In your house, i s i t b u i l t o f s tone? A . I t 
i s b u i l t of s t one , p l a s t e r e d i n s i d e and o u t s i d e . 

Q. I s the stone underneath the windows outs ide 
chamfered? A . To fo rm a s i l l , y e s . 40 
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Q. Have you got any boys ' quar t e r s at your 
bouse? A . Y e s . 

Q. Have they got windows? A . Y e s . 

Q. I s the stone under t h e i r windows chamfered 
away? A. C e r t a i n l y n o t . 

Q. When you were t h e r e you saw some t o t o s knock 
something o f f ? A. They were not a c t u a l l y 
knocking o f f , t h e y had a p i e c e of f l a t meta l 
which they were d ragg ing a long the window,caught 

10 the cement s p l a y , and were p u l l i n g p i e c e s o f f 
and a l s o s c rap ing the wood f r ame . 

Q. What was f a l l i n g f rom the b u i l d i n g , was tha t 
a cement mixture of some s o r t ? A . I have sa id 
a cement s p l a y , or cement and sand i f you p r e f e r 
i t . 

Q. Was tha t the cement sp l ay which was put i n a 
p o s i t i o n where 27 r e f e r s t o chamfered edges? 
A . I do not know a c t u a l l y where No.27 r e f e r s t o 
chamfered edges . I t says "chamfered e d g e s " , i t 

20 does not say t o s i l l s or where . 
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JUDGE: 

I t says "To window openings as d e t a i l e d " . 

Q. Nov/, you r e f e r r e d t o the s t eps i t em say ing -
" I would not a c t u a l l y c a l l them s t e p s , I would 
say a " s tone f l a t " ? A . Ag reed . 

Q. What do you mean by a "Stone f l a t " ? A . The 
bes t d e f i n i t i o n t o say - a s t ep i s where one 
s t eps , ' a f l a t . 

Q. Would i t be c o r r e c t t o say tha t most ' of 
30 these cases where s t ones , or stone f l a t s , are 

l e v e l w i t h the b l a c k co t t on? A. Most of them, 
when I saw them, were l e v e l w i t h the b l a ck c o t t -
on s o i l . 

Q. How c a r e f u l l y d id you examine the r o o f ? 
A . I examined the r o o f by l o o k i n g i n t e r n a l l y 
at the t r u s s e s , the r a f t e r s , r i d g e s . 

JUDGE: 

Q. Prom the ground? A. Prom the ground. 
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Q. Have you any f i e l d no t es on tha t i n s p e c t i o n ? 
I have a g ene ra l n o t e . 

Q. Can you t e l l me what w id th the v a l l e y s were? 
A . I b e l i e v e tha t was s t a t ed - 6 i n s . w ide . 

Q. Do you know what the s p e c i f i c a t i o n was? 
A . I do know what the s p e c i f i c a t i o n was - 9 i n s . 
w i d e . 

Q. Would you say tha t the t r u s s e s you saw were 
i n accordance w i th the s p e c i f i c a t i o n ? A . Accord -
i n g t o the d e t a i l e d drawing i n t h e " s p e c i f i c a t i o n , 10 
I would say tha t the t r u s s e s were c o r r e c t . 

Q. You would agree tha t i n no p lace was t h e r e a 
c l i n c h i n g of the n a i l s ? A . I have not agreed 
t h a t . I say i t i s imposs ib l e t o see i t f rom the 
ground. 

Q. C l i n c h i n g of n a i l s would be good b u i l d i n g 
p r a c t i c e ? A . Not n e c e s s a r i l y . 

Q. Have you worked on any b u i l d i n g s l o c a l l y where 
t h e r e have d e e n s i m i l a r c ond i t i ons and the n a i l s 
have not been c l i nched? A. I am a f r a i d n o t . I 20 
have worked on b e t t e r c o n t r a c t s . 

JUDGE: 

Q. I n - o t h e r words, a l l the b u i l d i n g s you worked 
on, the n a i l s were c l inched? A . On a l l the 
b u i l d i n g s I have worked on they 'have been 
b o l t e d . They are s t r onge r j obs , b i g g e r 
j ob s . 

Q. Would you agree tha t there, i s n o t i c e a b l e sagg-
i n g of the r c o v e s on these b u i l d i n g s ? A . I w i l l 
not a g r e e . 

Q. W e l l , would you agree tha t when you are stand-
i n g at a d i s t a n c e , l o o k i n g at the r o o v e s , you can 
see them waving? A . I would ag r e e " tha t when 
you l o o k at Mangalore r o c v e s at a c e r t a i n angle", 
the t i l e s g i v e an appearance of wav ing ; but i f 
one l o o k s i n the r i g h t d i r e c t i o n , t h e r e i s no wav-
i n g of the r o o f . 

Q. Do I understand f rom you t h e r e i s no such 
t h i n g as a s e l f - c l o s i n g h inge f o r a door? A . You 

30 
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understand f rom me tha t you cannot put 'T* 
h inges t o c l o s e a door a u t o m a t i c a l l y . 

Q. Are the re other kinds of h inges tha t are 
s e l f - c l o s i n g ? A . Yes , but not ' T ' h ing e s . 

Q. D idn ' t the s p e c i f i c a t i o n l a y down s t rap 
h inges? (NO ANSWER). 

JUDGE: 

Q. I s a s t rap h inge n e c e s s a r i l y a ' T ' h inge? 
A l l s t rap h inges are ' T ' h inges? A . Yes . 

Q. And they cannot be made s e l f - c l o s i n g ? 
A. No. 

Q. D idn ' t you say two minutes ago s t rap h inges 
are . . . . . . i i . Ce r t a in t ypes of s t rap h inges 
have s p e c i a l h inge f i t t i n g s f o r f i t t i n g i n t o 
concre te or b r i c k . 
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JUDGE: 

Q. Can there be s t rap h inges which are s e l f -
c l o s i ng? A. Not *T' s t rap h i n g e s . 

Q. But I understood you a moment ago t o say . 
20 tha t a l l s t rap h inges were 'T1 h inges? ' 

A. Per the purpose of wood doors , y e s , but 
not f o r heavy g a t e s . 

Q. We are not t a l k i n g about heavy ga tes? A. I 
know we are n o t , I am t e l l i n g you tha t a 1T1 

h inge or s t rap hinge f o r t h i s t ype of j o i n e r 
work cannot be made s e l f - c l o s i n g . 

Q. Would you agree I am read ing s p e c i f i c a -
t i o n No.52, on page 10, heavy door f u r n i t u r e , 
and i t says at the bottom of i t - " A l l s t rap 

30 h inges secured w i th one b o l t and screws"? 
A . Y e s . 

Q. And then, under "Ab lu t i on doors " - "and the 
s i z ed screws"? A . Y e s . 

Q. You would agree tha t was the s p e c i f i c a t i o n ? 
A . I a g r e e . 

Q. Were they s t rap h inges that were used? 
A . Strap h i n g e s . 
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JUDGE: 
Q. A 'T' hinge was used? A. Yes, similar in 

construction to a strap hinge. 
Q. Does that mean it was not a strap hinge? 
A. It does not mean it is not a strap hinge. 
Q. Were strap hinges used, or were they not? 
A. A form of strap hinge, yes a form of strap 
hinge or a strap hinge. 
Q. You would agree that none ox them had a "bolt 
in them? A. I noticed that some had not and 
the contractor agrees he has not fixed them. 
Q. Did you find any yourself? (NO ANSWER) 
JUDGE: 
I do not think that is in dispute. 
Q. In fact, were these doors self-closing? 
A. With a "slam" spring they should have "been. 
Q. Did you try any? A. Yes. Some of them 
closed. I aid not try them all. 
Q. How many closed? earn ox say, 
Q. Did they close because of the spring"fixed'to 
them? A. That is the purpose of the spring. 
I have already informed the court that I do not 
consider the hinges would, close the door and that 
is why the snail spring was fixed. 
Q. Did you say some of the doors were self-
closing? A. No, I will make my statement 
again, I said I considered that the hinges will 
not close the door, therefore that was the pur-
pose of specifying the slam spring, which its 
purpose is to close the door. 
JUDGE: 
Q. As I understand you, you did not find any 

doors which were self-closing without the 
spring. They were self-closing with the 
spring, were they? A. Yes. 

Q.. Just one more question on this before we leave 
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it. Is it not possible to set the frames of the 
door, together with 'T' hinges, so that you can 
have a self-closing door? A. I am afraid I 
have never seen such a practice carried out. 
JUDGE: 
Q. Is it possible? A. I should say myself 

it is impossible. 
Q. Would you agree that if there is cotton-soil 
under the concrete floor of these buildings, it 
ought to come out? A. I would agree if there 
is any large quantities of black cotton soil it 
should come out. 
Q. Now, coming to Mr. Wevill's figures, you do 
not agree with most of these items, but if you 
could assume for a moment that Mr. Wevill is 
right in his items, have you any criticism of 
the figures that you base against them? 
JUDGE: 
I think you will have to be more specific than 
that. 
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NO RE-EXAMINATION 

No.12 
EVIDENCE OP ROBERT VALENTINE ADAMSON 

MR.ROBERT VALENTINE ADAMSON: duly sworn, states: 
Examined by Mr. O'Donovan: 
Q. What are your full names? A. Robert 
Valentine Adamson 
Q. Are your position - you are in the Public 
Works Department? A. Yes. 
Q. And what is your position? A. I am an 
Engineer Chemist. 
Q. Did you in January of last year, receive 

No.12 
Evidence of 
Robert 
Valentine 
Adamson 
Examination 
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Gross-
examination 

samoles of cement, brought to you by the Plaintiff, 
Mr / At a UlHaq, and Mr. McPe ely ? A. Ye s . 
Q. Did you analyse it? Yes. 
Q. Is this a copy of your report, showing the 
ratio of cement in that sample was 1 to 4.2? 
A. Yes, this is a copy. 

(COPY OP REPORT PUT IN AS EX.65 
NO OBJECTION PROM MR. SCHERMBRTJCKER) . 

Q. Do you identify the signature on this letter 
(BEFORE THE WITNESS)? A. Yes, it is the Ohie: 
Materials-Engineer's signature to a letter dated 
10th June, 1957. 

(LETTER OF 10TH JUNE, 1957, PUT IN BY 
CONSENT AS EX.66.) 

Q. And that is an extract from the records of 
your Department? A. Yes. 
Q. Read out, briefly, what the analyses show? 
A. "Sample 0.7656 1 to 4.8". 
Q. Those samples were received by your Department 
from Mr. Goodwin, the Clerk of Works? A. At 
least his signature was on the samples. I person-
ally was on leave when these samples were received. 
Cross-examined by Mr. Mackie-Robertson % 
Q. What are your academic qualifications, Mr. 
Adamson? A. Associate of the Royal Institute 
of Chemists. 
Q. And you have been employed, I think, with the 
P.W.D. for six years? A. Yes. 
Q. As an analytical chemist in the materials 
branch? A. Yes. 
Q. Do you recollect receiving a number of samples 
from a Mr. Wevill, Chartered Quantity Surveyor? 
A. Yes. 
Q. Can you remember when that v/as? A. Approxi-
mately June 1956. 

10 

20 

30 

Q. Were there a large number of such samples? 
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A. Yes, there were about 70, I think, approxi-
mately. 
Q. And would you tell My Lord how they were 
done up? A. They v/ere done up in paper bags 
v/hich had been sealed with cellotape and each 
had Mr. Wevill's signature on the label. 
Q. Aad was each paper bag numbered? A. Yes; 
and labelled giving a description of the loca-
tion of the sample. 
Q. Location from where the sample had been 
taken? A. v0 ̂  

ICO 
Q. Now, did you make any record of the descrip-
tion of each sample and the test resulting from 
each sample? A. Yes. 
Q. How did you do it? A. I wrote it in a 
book. 
Q. A special kind of a book? A. No, my lab-
oratory working book. 
Q. And would you tell My Lord what you record-
ed in your laboratory working book? (NO ANSV/ER) 
JUDGE: 
Q. Have you got the book available? A. No. 
Q. Can you remember, did you have any columns? 
A. Ye s, a page for each entry. 
Q. In broad terms, what did you record for 
each entry? A. A description of the actual 
sample; what I considered it looked like and 
whether it was over-sanded or too much stone 
or whether it appeared hard or soft. 
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Q. Notes of am examination? A. Yes. 
Q. And then, having done that, what sort of 
test did you put each sample through? A. I 
broke down the sample and mixed and quartered 
it. 
Q. Is that a standard practice? A. "£es. And 
then I burnt it at a temperature of 900 C. for 
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about four hours; and then I weighed 'the sample 
and dissolved it in Hcl., which dissolves all the 
cement out of the sample; and then I tested the 
solution for calcium content. 
JUDGE: 
Is the method of testing very material? 
MR. MACKIS-ROBSRTSON: 
There was a suggestion that perhaps the analyses 
might have gone wrong. 
Q. To put it briefly, Mr. Adamson, were the tests 
that you-carried out on each of these samples the 
standard, accepted, tests for analysing? A. Yes. 
Q. And did you deal with each one separately, 
one at a time? A. Yes. Well, they were in 
batches of three or four. 
Q. But did the samples get mixed? A. No. I 
marked everything carefully, there was no chance 
of that. 
Q. Now, can 3/ou tell My Lord whether there is any 
accepted allowance for error in the results which 
you achieve under this test? A. Well, we tend 
to over-estimate the cement content by making 
allowances which tend to be on the over-estima-
tion side. 
Q. And that allowance is already included in 
your reports? A. Yes. 
Q. And apart from that allowance, is there any 
margin of error? A. About 10$ is general. 
Q. 10$ of your figures? A. Yes. I think in my 
case it is more 5$ on the low side and 10$ on the 
high side. 
Q. And as a result of the tests which you carried 
out, did you write out a report? A'. Yes. 

(EX. A 3EE0RE THE WITNESS). 
Q. Is that a copy of the report? A. Yes. 
Q. It was actually, I think, signed by Mr.Strong-
man? A. Yes. 
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Q. Was it prepared by you? A. Yes. 
Q. In this case, Mr. Adamson, we are only con-
cerned with your samples, 1 to 19 and No.40. 
If you would'just refresh your memory from your 
report there, I would like you then to tell My 
Lord your general opinion, as to the general 
average of those samples that were submitted to 
you? A. They were somewhere in the region 
of cement, total aggregates, 1 of cement to 20 

10 of aggregates. That includes both sand and 
st one. 
Q. Now, would you say that that is a good mix-
ture or a poor mixture? A. That is a poor 
mixture. 
Q. In one or two exceptional cases, mainly 
where the aggregates are all sand, the mixture 
seems to be considerably stronger, is that cor-
rect? A. Yes. 
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continued 

Q. Can you tell My Lord those are examples of 
20 screed? A. Yes. 

/ 

Q. And they were quite good? A? YesT "as 
an average they were much better than the found-
ation concrete. 
Q. In fact, Mr. Adamson, the quality of the 
screed was in marked contrast to the lack of 
quality in the floor concrete or foundation con-
crete? A. Yes. There were some of the sur-
face ones which were not quite so good as others. 

30 
Q. Speaking generally? 
yes. 

A. Speaking generally, 

Q. Can you identify that, it is another report 
from your Department? (BEFORE THE WITNESS). 
A. Yes, this is from our Department, signed by 
Mr. Olpinski, who was Acting for the Chief Mat-
erials Engineer. 

(REPORT PUT IN BY CONSENT AS EX.C.) 
Q. Did you, personally, have anything to do 
with the testing of the samples referred to in 
that report? A. Not in that report. 

40 Q. Coming back to the samples which you did 
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personally handle and, in particular, Mr. Wevill's 
samples, 
A. Yes. 

you took those over from him yourself? 

Q. And they were kept under lock and key when not 
being examined? A. Yes." 
Q. And you are quite sure, are you, that there is 
no possibility of those having been mixed up with 
anything else? A. No. Whenever I took them 
out I wrote a general description of the type of 
sample it was, and its weight and any other in-
formation on it, and that tied then with the other 
that I did on it. 
Q. And the results which you show in your report 
correctly reflect your analysis of the samples yoi 
received? A. Yes. 
NO RE-EXAMINATION 

10 

No.13 No.13 
Evidence of 
Thomas Henry 
Stone 
Examination 

EVIDENCE OF THOMAS HENRY STONE 

MR. THOMAS HENRY STONE: duly sworn, states: 
Examined by Mr. O'Donovan: 20 
Q. Your full names, please? A. Thomas Henry Stone. 
Q. And what is your experience in the building 
trade? A. It started in 1905. I was with the 
Great Western and South East Railways. I then 
came out to Kenya for the then Uganda Railways. I' 
was in charge of the drawing'office to start with, 
but I was also made engineer, inspecting buildings 
and watching the buildings during the course of 
construction. I was also engaged on bridge work 
and general railway work. I was also 12 years 30 
with the Air Ministry. 
Q. So you have over 50 years of building exper-
ience ana most of it in this country? A. Yes. 
Q. When did you leave the East African Railways? 
A. In 1913 - the Kenya Uganda Railways. I was 
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Chief Draughtsman when I left. It is a grade 
equal to the District Engineer. 
Q. When did you enter the employment of the 
City Council? A. In February 1955. 
Q. I think you were appointed by the City En-
gineer to supervise the contract of works by 
Mr. Ata-'JIHaq at the Ofafa Estate? A. That 
is so. 
Q. And when did you commence your work there? 
A. I commenced work in what was known as the 
drawing side, I started there first. That would 
be February 1954. 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

No .13 
Evidence of 
Thomas Henry 
Stone 
Examination 
continued 

JUDGE: 
Q. That means you entered employment in 1955? 

A. Yes. 
Q. And when did the Plaintiff in this case, 
Mr. AtaUlHaq, start his work? A. In June. 
Q. You were there from the outset? A. I was. 
Q. And you worked at the beginning with Mr. 

20 Tanner? A. Yes. 
Q. Who is an Architect in the employment of 
the Council? A. Yes. 
Q. And was Mr. Mould there as well? A. No, 
not at that time, he arrived somewhere about 
March of the: following year. 
Q. Was there a period when Mr. Mould and Mr. 
Tanner were there together? A. Yes. 
Q. The;/ were working Together? A. Yes. 
Q. How long did that last? A. A few months. 

30 Q. And then Mr. Tanner left, leaving Mr .Mould 
solely in charge? A. That is so. 
Q. Finally, you left-yourself? A. Yes. I 
left,actually terminated service, in June 1955. 
I had a month's leave due to me which I took 
from the beginning of May. 
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Q. And I think Mr. Goodv/in took over from you as 
Clerk of Works? A. Yes, he did. 
JUDGE: 
Q. You were Glerk of 'Works in respect of this 

contract? A. Yes. 
Q. Did you work as Clerk of Works on any other 
contract at the time? A. Yes, I was on 'A'. 
Q. Is that the same thing, is that Part 'A' in 
this housing estate? A. Yes. 
Q. And the plaintiff's is known as Part '3'? 
A. Yes, and Part 'B' as well. Then I had what 
is called the maintenance investigation of Mbotela 
Estate. There were three contracts. 

10 

Q. The one was maintenance only? A. Yes. 
Q. And did that stop a couple of months after the 
Ata UlHaq contract started? A. Oh no, it car-
ried on for many months. 
Q. Well now, am I right in thinking that the 
maintenance contract would not take as inuch of 
your time as your functions in relation to "build-
ing in progress? A. An average was 30$ on 
Ata UlHaq's work, 30$ on Channan Singh's and about 
40$ on maintenance. 
JUDGE: 
Q. So far as this•contract is concerned, Ata Ul 

Haq's contract, you spent approximately 30$ 
of your time on that? A. Yes. 

Q. Were you there every day? A. Every day. 
Q. Por how many hours? A. 'Well, it was vari-
able. Sometimes three hours at Ata UlHaq's site, 
more sometimes. It varied. 
Q. When you worked on'Sundays, did you go there 
on Sundays? A. Yes, but not every Sunday. 
Q. Did you go there on every Sunday that he work-
ed? A. I did not go every Sunday, but I went 
on 'snap' checks on a Sunday and stayed there for 
an hour- or an hour and a half. 

20 

30 
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Q. Did you have any assistant to help you? A. I 
had one African assistant. 
Q. And he was an assistant Clerk of Works? 
A. He wus not called the Clerk of Works, he was 
given some trading designate. I do not know his 
designation. 
Q. Could you rely on him? 
could not. 

A. I am afraid I 

Q. Did you rely on him? A. I did not. 
Q. I take it that a "building does'not spring up 
overnight, each stage of it takes days, or even 
weeks? A. It does, it takes days. Some por-
tions exe performed quicker than others. 
Q. Was there any aspect of the plaintiff's work 
which was constructed entirely without your sup-
ervision? A. None to my knowledge. 
Q. Were you able, with the few hours a day 
which you spent on his site, to supervise to 

atisfaction the quality of his work? 
A. It was so. The time I spent on the site I 
was satisfied with the work he performed. 
Q. Was it sufficiently supervised to satisfy 
you? A. It was. 
Q. And your superiors? A. I should say yes. 
Q. Were you able to see, in those few hours a 
day, everything that was done? A. I saw all 
the work that was completed during the day. 
Q. Apart from yourself and Mr. Tanner and Mr. 
Mould and Mr. Goodwin, did you have any other 
officials of the Cits'" Council visiting the site? 
A. Yes, Mr. Saunders, the Deputy Chief Engineer. 
Q. How frequently? A. I should say he came 
once a week, on an average. 
Q. How long did he spend there? A. He would 
contact me and he would stay half an hour. 
Q. Anybody else? A. Mr. Bridger, the City 
Engineer, came down about once every fortnight. 
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He spent about an hour. He used to go round. 
Q. He would go round, making a proper inspection? 
A. He would ask me if I was examining anything 
and ask about the progress of the work, about 
trenching in particular. 
Q. Did any other people come, any building in-
spectors? A. Building inspectors come when 
buildings were due for examination. They did not 
appear frequently. There were a building inspec-
tor and an assistant inspector. 
Q. How many were there? A. Two. 
Q. They were not regular visitors? A. Not re-
gular. They were called in. 
Q. They would come when the building was ready to 
be handed over? A. Ready for inspection prior 
t o handing over. 
JUDGE: 
The particular blocks that are the"subject" of this 
action, was this witness actually concerned with 
those blocks? 
MR. 0'DONOVAN: 
My Lord, he was concerned with all of them. 
Q. There were 17 blocks in all, were there not? 
A. The numbers went from 25 to 39. I think I 
have a plan here. I dealt with 11 blocks. 
JUDGE: 

10 

20 

Q. How many blocks were there in the plaintiff's 
contract? A.' 17. 

Q. And were 11 completed during your term of 
office? A. Yes. 
Q. And handed over? A. Not all handed over, 
completed, and some were in the process of inspec-
tion by Mr. Mould. 
Q. So 11 had been completed. How many of the 11 
had been handed over? A. I cannot remember. 

30 
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Q. And six were not complete when you left? 
A. les. 
Q. What stage of construction had the six 
/e aerie rl? Some had reached tiling the 
roofs, and decorating to be done. 
Q. Would I be correct in saying that in the 
case of all six incomplete, the walls were all 
up, that would be so, yes. 

and the roof•trusses? A. I should say 

10 Q. Some still had the tiles to be put on? 
A. Yes. 
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That is in the case of all these six? 
A. Yes. 

20 

30 

Q. What is the procedure which was followed 
when the building inspectors called to"examine 
a block which was ready, prior to handing over? 
A. He contacted me and I took him round each 
room, and we investigated the floors, walls, 
trusses, rooves, tiles, and everything. We• 
then examined all the sections of the building, 
every part of it, room by room. 
Q. Did you then compile a list of defects 
which you noticed? A. I made a list of de-
fects there and then, on the spot. 
Q. Was that an exhaustive list? 
prehensive list. 

A. A com-

Q. And did you give it to the contractor? 
A. I made four copies. I sent a copy to the 
contractor and two or three copies to the Arch-
itect . 
Q. What steps were taken to verify that those 
defects had been put right? A. The contrac-
tor remedied the defects; I inspected them 
again and when I considered that the building 
had been completed I again got in contact with 
the architect, who arranged for a visit by the 
inspectors again. This would be the second 
t ine. 

40 Q. And what happened on the second visit? 
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A. A further inspection was made, just as detail-
ed as the first one. If the repairs were accepted 
"by the building inspectors, the architect was duly 
informed and he took action in connection with the 
process of handing over the buildings. I had 
nothing to do with that. 
Q. Was there a Mr. Roberts amongst the officials 
who visited the site? A. Mr. Roberts visited 
the site, but I did not happen to be there, it 
was during a change. 
Q. What sort of contractor did you'find the 
plaintiff? A. A good contractor. 
Q. On the whole, were you lenient with him, or 
not? A. I was not lenient. I was very strict. 
We were at loggerheads many times. 
Q. When you required repairs to be carried out 
oar defects to be remedied, did you, personally, 
ensure that they were remedied? A. I person-
ally saw them done. I saw them completed. 
Q. Is that an example of your list of defects 
which you compiled when the building inspectors 
arrived (BEFORE THE WITNESS) - (EX.36)? " A. Yes, 
that is in my hand-writing. That is the sort of 
list that I made. 

10 

20 

Q. Now, before I deal with any details, I want 
to ask you one rather important question. The 
City Council in this case raises an allegation of 
fraud and they allege that the contractor defraud-
ed you by misrepresenting to you the character of 
the work that he had done. The question I shall 
put to you is this - in year supervision of his 
work, did you rely on any representations or 
statements made to you by the contractor? A. I 
did not. I relied entirely on my own observa-
tion. 

30 

Q. The foundations - I think the foundations had 
to be approved, or rather, the trenches had to be 
approved, before any concrete was put in? Do you 
remember? That is provided for b3r the contract, 
Do you remember that?" 'A. Yes. Actually, that 
was the second operation, there was 
that - excavating over the site. Ti 
operation was to remove the whole oj 
cotton, soil within the bounds of the 

one before 
ten the second 
; the black 
i foundation. 

40 
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Q. First of all, did you see that done? A. I 
did; and the cotton, the sub-contractor did 
that. 
Q. Was all the black cotton soil removed? 
A. All the black cotton soil was removed. 
Q. Are you satisfied that it was all removed? 
A. I was satisfied. 
Q. Does that apply to the excavations in all 
17 blocks? A. Yes. 
Q. Is the next step the digging of trenches 
for the foundations? A. Yes. The trenches 
were sucked out and they were cleaned out. It 
was a bouldary foundation and these boulders 
were removed and then the foundations were 
checked with a pick for solidity. 
Q. Were they dug down to solid rock or murram? 
A. They were dug down to hard rock. 
Q. Were they levelled off? A. They were 
cleaned out. 
Q. Were they sufficiently levelled off to 
satisfy you? A. Yes. 
Q. Were more than four courses - was a depth 
of more than four courses dug in man;?- places? 
A. In some places. I cannot just remember 
all. 
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Q. Was that done under your instructions? 
A, It was done to enable the floor level to 
conform with the surrounding ground level. 
Q. Did you direct what extra depths had to 
be dug? A. I did, yes. 
Q. And were they dug in accordance with your 
lirections? A, :.'hey were. 
Q. Now, was any inspection made of the trench-
es before any concrete was put in? A. Yes. 

3y whom? 
tect, Mr. Tanner. 

A. By myself and the archi-
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Q. Did you and the architect approve them before 
any concrete v/as laid? A. Y/e did. 
Q. In all cases? 

MR. 0'DONOVANS 

In all case; 

My Lord, section 25 of the Specifications, which 
require this specific approval at this stage. 
Q. Do you now, on reflection, consider that there 
v/as any mistake in your or Mr. Tanner's approval? 
A. I do not think we made a mistake or skimped 
anything. 
Q. Do you think you left any black cotton soil? 
A. No. It v/as a very rainy period. The place 
v/as water-logged. The water table was very high 
in the ground. There was very heavy rbins and 
some of the black cotton soil could have been 
washed back in the trenches after we examined them. 
Q. Have you examined the buildings recently? 
A. I went down some little time back and spent, 
I think, a whole day there. 
Q. How long back was that? A. I should think 
it is about a month - six weeks. 
Q. Did you see any signs of subsidence of the 
building? A. No. 
Q. Of any building? No, not even a move-
ment of the roof, which is the first sign. 
Q. That is the first thing to go? A. Yes 
Q. You have some considerable experience of the 
results of black cotton soil? A. Yes, many 
years. 
Q. Can you make any deduction about the founda-
tions from the fact that the buildings are not 
subsiding? A. I should say that due to them 
being built on good foundations, they have not 
subsided. 
Q. In the conditions at Ofafa, of black cotton 
soil and high water, if the foundations had not 
been good, what would have happened? "A. The 
first thing is that the black cotton soil would 
swell and crack the buildings 

10 

20 

30 
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Q. Would that happen in the first year? A. It 
would depend on the moisture content of the 
ground. 
Q. We have "been through two rainy seasons, 
would it have happened by now? A. It would 
have happened. 
Q. Did you supervise the laying of the con-
crete foundation? A. I supervised the laying 
of the concrete foundation, yes. 
Q. In all cases? A. In all cases. 
Q. Did you supervise it being mixed? "A. "Not 
all of it. Some of it. I made 1 spot' 'checks. 
I could not stand there the whole time. 
Q. Did you satisfy yourself on the point wheth-
er the concrete foundations conformed to the 
specifications? A. I did. 
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Q. Did it? A. It did. 
Q. Nov/, with respect to their width? A. You 
have 6 ins. each side of the wall. 

20 Q. Was it correctly laid? A. It was set 
out at 18 ins. by means of pins and when the 
stone block work was put in, sometimes the wall 
was in excess of 6 ins. 
JUDGE: 
Q. If I understand that, the concrete was set 

on an 18 in. width? A. Yes. 
Q. And you say the wall, when it was built, 

sometimes exceeded 6 ins.? A. The thick-
ness of the stone, yes. 

30 Q. Which would diminish? A. The external 
dimension, but not materially. In other words, 
the width of the foundation was far above what 
was required for the load that was placed upon 
the foundations by the building. 
Q. Now, you have said you made spot checks of 
the mixing of the concrete for the foundation? 
A. Yes. 
Q. Did you think, in fact, that the concrete 
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was "being properly mixed? A. Yes, it conformed 
to the mix required "by the specification, 1:3:6. 
Q. Did you make any tests of the strength of the 
concrete? A. Not in the foundations in a 
crushing machine. I tested the concrete in field 
methods, "by observation, in my hands, by its ap-
pearance and the general look of it. 
Q. Were any test blocks taken? A. Not of the 
foundations. Slump tests were taken. That is a 
test required to satisfy one of the viscosity of 
the concrete. If put into a cone, levelled off 
at the top and the cone is removed and then ob-
serve how much settlement takes place. It other-
wise indicates to one the quantity of water that 
is being used in the concrete. 
Q. These field tests and slump tests to which 
you refer, were they sufficient to satisfy you of 
the adequacy of the concrete foundation? A. Yes, 
quite. I should also mention that I tested the 
sands that were used. 
Q. Before the builder had done building the 
foundation wall on top of the 6 in. foundation, 
did you hold him up until you had approved of the 
foundation? A. I did. 
Q. You would not let him put a block down until 
you were first satisfied about the foundation? 
A. I would not let him start building the stone 
wall until that was approved. 
Q. And did the architect approve? 
every case, he did see some of them. 

A. Not in 

Q. How many of them? 
half. 
JUDGE: 

A. I do not know. Quite 

Q. And you yourself approved in every case? 
A. I did. 

Q. As a matter of building practice, is it a 
case of correcting something wrong then or never? 
A. You must correct it then. You cannot do it 
after you have built your wall. 
Q. Would it be more expensive later on to correct 
any faults? A. Yes. 



319. 

Q. Did you give the contractor to understand, 
in all cases, that his concrete foundations 
were approved? 

MR. MACKIE-ROBERTSON: 
With respect, My Lord, I do not think my friend 
should he leading. 
JUDGE: 
That is a leading question. 
Q. Did you indicate your approval to the con-
tractor? A. Yes, verbally. 
Q. What have you to say about the suggestion 
that a lot of loose material has been left un-
der the foundation? A. When you say loose 
foundations, what do you mean? 
Q. Soft, loose, material? A. That is due 
to some loose material being brought in on the 
soles of the feet of the Africans. 
Q. Is it serious? A. Not at all. It is a 
thin film and would not affect them in any way. 
Q. What would you say about the suggestion 
that•there were "quite appreciable depths of 
soft, 'loose, material"? A. I do not believe 
that. The only thing that could have happened 
in that ease was if they broke through a sec-
tion of rock and there was black cotton soil 
underneath. 
Q. What do you think of the suggestion that 
it is necessary to underpin the foundation? 
A. I do not consider it necessary at all. 
Q. What have you to say about the"forecast 
that fractures will result in the foundations 
and the walling? A. The buildings will be 
there for 4-0 yea;?s and there will be no de-
fects . 
Q. Do you agree that there has been any un-
even distribution in the loading of the found-
ation, anything that matters? A. Not at 
all. 
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Q. The foundation walling: "The stone was to he 
first quality local stone with all corners squared. 
..." What sort of stone was used? A. Nairobi 
'grey' stone. 
Q. Did you approve the stone that was used? 
A. I did. The stone was approved by the archi-
tect and myself before building operations com-
menced . 
Q. I believe it was quarry dressed stone? 
A. Yes. "Quarry dressed", that is a very loose 
term. 
Q. That is a term used in the specification? 
A. Yes. 
Q. At that time, the Emergency, I think, was at it 
height? A. Yes, shooting was going on in the 
vicinity of the site. We had to take cover. 
Q. What effect had the Emergency on the quality 
of the quarry dressed stone? A. The stone sup-
pliers had very good Kikuyu labour. When the 
Emergency arose the Police took them all away and 
they had to find other men to do the work, and 
they were not very satisfactory. The stone that 
wa delivered was not dressed to the same degree 
of perfectne; as previously, 
Q. Was any better dressed stone obtainable at the 
time this was obtained here? A. A number of 
Kikuyu detainees were placed at Langata and they 
started supplying stone. The contractor had some 
of that stone, which was very much better dressed 
than those we obtained from the quarries. 
Q. But, apart from that, was this the best that 
could be obtained? A. It was. As" a "matter 
of fact the Council were taking stone from the 
same quarries - the non-Kikuyu dressed one. 
Q. Did you and the architect take into account 
the difficulties before approving the samples of 
stone? A. No, we did not, because the samples 
were delivered before the height of the Emergency 
arose. 
Q. You, in fact, approved all these samples of 
roughly dressed stone before any was used? 
A. Yes, I approved the stone as it arrived on the 
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site, as it was delivered. It was the best 
that was obtainable. 
Q. Was any stone used which was not approved? 
A. Not to my knowledge. 
Q. Was any stone used which was not up to sam-
ple? A. There may be some, because I have 
already said that the sample was before the 
Emergency and that was built afterwards, and a 
little was not so well dressed. 
Q. Did you nevertheless accept it? A. I did. 
JUDGE: 
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Q. You say there was no stone which you did 
not approve? A. That is right, I saw 
all the stone used. 

Q. Even under good and stable conditions, does 
quarry dressed stone leave anything to be de-
sired? A. Yes. 
Q. What? A. It has to be dressed again 
after it has left the quarry to get fair beds 

20 and good square corners. 
Q. And what would that require? A. Addition-
al dressing by Africans to the stone. 
Q. Was that called for in the present case? 
A. No. 
Q. If the stones were re-dressed at the site 
by skilled labour, what would they be known as? 
A. It depends on the foundations, on the face-
fair chisel dressed, rough chisel dressed. 
Q. Would it be called "quarry dressed?" A. No. 

30 Q. The criticisms here are: "To walling 
beds". What do you say about that? A. I 
say that the stone was delivered from the quar-
ries varying in depth to some extent. 
Q. But you accepted because of the difficul-
ties at the time? A. Exactly. 
Q. Now, the mortar used in the foundation, that 
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Q. Did you satisfy yourself about that, or not? 
A. I did, I attended the mixing of that. When 
sand is wet and dry there is a difference. The 
wet sand bulks and the dry sand remains as dry 
sand, and it does make a difference in mixing 
mortar if it is not taken notice of at the time 
it is mixed. Eor instance, in rainy "weather 
you mix with sand bulks and you take a box of 
that and it makes a slight difference to a box 
of dry sand. 
Q. To a person of your experience, can you tell 
visually whether poor mortar is being used? 
A. Yes, you can see it by the colour, upon feel, 
Q. Were you satisfied with the mortar? A. I 
was satisfied with the mortar that I saw mixed. 

10 

Q. Did you see any bad mortar? A. Occasion-
ally I did, I saw some being mixed and I had it 
thrown away. I saw an excessive amount of water 
Q. Did you see any bad mortar which had already 
been used? A. No, I did not. 
Q. Was hoop iron used? 
in. 

A. Hoop iron was put 

20 

Q. Do you agree that "raking out all joints in 
the foundation walls" is necessary? A. Not at 
all. 
Q. Or in repointing? Not at all 
Q. Now, with regard to the floors. Complaint 
is made that the excavation below the floor was 
not carried on to rock or murrain and not all the 
black cotton soil was removed? A. It was 
removed. 30 

Q. Did you approve of the excavation below the 
floor before the filling material was put in? 
A. I approved the excavation on the first in-
stance, when the black cotton soil was taken out 
some of the boulders were thrown into the exoo.va-
tion, but that was rock boulders. 
Q. Did the architect see the extent to which the 
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excavation belov; the floors bad been done? 
A. Yes. 
Q. Did be approve? A. Yes, he approved with 
myself. We used to stand in the trench and 
look. 
Q. What filling material v/as used? A. A hard 
core filling called "Magadi Rock". 
Q. Is that a hard rock? A. Well, it is 
hard. It has to be broken with a sledge hammer. 
That was also approved by the architect. 
Q. And he saw and approved all the Magadi rock 
boulders that were used? A. Yes. 
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Q. Did he see it being put in? A. On occa-
sions, when the contractor was breaking it up 
prior to throwing it in and packing it. 
Q. Now, it is said that some of those stones 
were more than 6ins. in depth? A. They pro-
bably v/ere. You get sometimes more than 6 ins. 
Y/hat v/as lacking there v/as no aggregate to fill 
the voids. 
Q. Nothing was provided in the specification? 
A. No, to fill the voids, the space between 
each block. 
Q. Did you have any discussions with* the'"arch-
itect about that? A. Yes, he was not agree-
able on account of the expense that would be 
incurred. 
Q. This was Mr. Tenner? A. Yes. 
Q. What was the procedure followed by the 
builder in laying-this hard filling? A. lorry 
loads of boulders, hard Magadi rock, v/ere brought 
to the site adjacent to the foundation while 
they were off loaded. They were then broken up 
by the contractor with sledge hammers and depos-
ited into th3 foundation by his labourers. There 
was no form of compaction. Hammers v/ere used, 
and rammers. 
Q. What is a rammer? A. A rod with a weight 
on the end. 
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JUDGE: 
Q. You say hammers and rammei-s were used? 

A. Yes. 
Q. And do I understand that they were ineffective? 

A. Well, not as effective as they should "be. 
Q. Why not? A. The method of dealing the "blow 
resounded from the "block, as there was nothing to 
hack it with at the sides of the "block - that is 
owing to the absence of the small aggregate re-
quired to fill voids. 
Q. Was the architect aware of the practical diffi-
culty which was occasioned by this? A. They were 
explained to him but he did not take any notice. 
JUDGE: 

10 

Q. That is to Mr. Tanner? A. Yes One thing 
he permitted that when the foundations reached 
a certain height from the top he permitted the 
contractor to put in some small,'dry, hard 

and he 
hand roller. 

material, which the contractor di^, 
then rolled it with 20 

Q. That was near the top of the filling? A, Yes. 
That was approved by the architect. 
Q. Is the filling now satisfactory with regard to 
this solid material? A. I do not consider it 
satisfactory and it is proved by a slight settle-
ment . 
Q. Is it as good as the specification required? 
A. Yes, it is. 
Q. I will read out Mr. Wevill's report on this: 
"Test holes irregular shape". Did you have 
boulders up to 2 ft. long? A. They may have 
been 2 ft. long, but they were no more than 6 or 
8 ins. in depth, if you laid them flat. 

30 

Q. He says: I!'71 he excavation has not been carr-
ied on to the rock"? A. I disagree with that. 
Q. He says: "Water had "? Water would 
percolate through Nairobi greystone under any cir 
cumstances, especially 6 ins. thick. You will 
find it in foundation anywhere. 
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Q. He goes on to say: "It is obvious 
could have been improved"? A. Yes, ramming 
was carried out. 
Q. You said at the top few inches there was a 
layer of finer material? A. Yes. 
Q. Which was put in after special consultation 
of the architect? A. Yes. 
Q. Was the filling approved before the con-
crete was put 011 top of it? A. Yes. 
Q. In all cases? A. In all cases. 
Q. By whom? A. By myself. 
Q. And the architect? A. Saw on occasions, 
he approved, he walked on top of the foundations. 
He used a stick to see if it was hard. 
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Q. Did you use a stick? 
crowbar. 

A. Yes, I used a 

Q. Did you require any of the work to be redone? 
A. I did not. During the period of putting in 
the stones I occasionally had to ask the eon-
tractor to break it up in small blocks. 
Q. Was it satisfactory to you, having regard to 
the specifications, confirming specifications? 
A. Yes. 
Q. Did the contractor, in any case, lay a con-
crete floor where you had not approved of the 
filling? A. Not to my knowledge. 
Q. Did you supervise the laying of the concrete 
:loor? A I did. 
Q. Did you supervise the concrete mixture for 
that? A. I did, yes. 
Q. Did vou satisfy yourself as to its quality? 
A. I did. 
Q. Did you take any test cubes of that? A. I 
took sometimes two, sometimes three, sometimes 
four, test cubes of the floors. Sometimes more 
than that, because some of the blocks there are 
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very large "blocks and I took several test "blocks. 
Now, those test "blocks were sent on the instruc-
tion of the architect to the testing shop in 
Landhies Road. It is the Highways Department. 
City Council have a testing machine there and I, 
with my assistant, tested those "blocks. I did 
the testing. That was to avoid expense. I was 
told "by Mr. Tanner. I then entered the results 
on a proforma which was sent to the architect at 
the Tovm Hall; and in each case, apart from the 
slump test, those tests on the "block were satis-
factory and never below 2,000 lbs. per sq. in. It 
is put on a cube and it sustains that pressure up 
to 2,000 lbs. 
Q. Did you send any to the Public Works Depart-
ment? A. No, I was not instructed to do so. 
Q. Because of expense? A. Yes. 
Q. Did you satisfy yourself about the laying of 
the concrete floor, its thickness and so on? 
A. Yes, I checked the thickness. I had my assis-
tant on with pegs, which were put on for levels 
and to see that the floor came up to these levels. 
Q. Would there be variations? A. "There"would 
be, because the top of the foundations varied a 
little, according to the pockets. 
Q. In the ablution blocks, do you know whether 
the foundation was as good, or better than the 
specification. A. As far as I know - are you 
referring to the concrete? 
Q. Yes? A. It was as good as the rest. 
Q. The thickness? A. I think there was a 
variation (WITNESS LOOKS AT PLAN OP THE ABLUTION 
BLOCK) It is 3-3- ins. thick. It was made in 
accordance with the drawing. 

10 

20 

30 

Q. Was any slope put? It is graded. 
Q. Is a slope provided? A. It is provided 
there. It says so. 
Q. When you spent a day at the site about six 
weeks ago, did you have a look at some of the floors? 
A. I was examining walling for cracks and any 40 
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undulations in the roofs. Most of the buildings 
were locked up and I could not get in. 
Q. Do the floors, in your opinion, conform to 
this specification? A. Yes. 
Q. But if they are not satisfactory, to what 
do you ascribe that? A. Settlement of the 
filling under the floor would cause a slight 
crack. 
Q. And why should there be settlement? A. Ow-
ing to the fact that there is aggregate between 
the stone blocks. 
Q. Now, the super-structure walling: First of 
all, it is said - "The stones used in the super-
structure walling are irregular shaped, the cor-
ners are not square and the depths are unequal"? 
A. That is quarry dressed stone. 
Q. Your remark that you approved all the stones, 
does that apply to this as well? A. It does. 
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JUDGE: 
20 Q. 

Q. 

Q. 

Q. 

I understand that you agree with those re-
marks? A, I agree with the remarks, as 
it was quarry dressed stone. 
That they were irregular shaped and of un-
even depths, but that was owing to its be-
ing quarry dressed stone? A. Yes. 
You approved of that? 
And did the architect? 

A. Yes. 
A. Yes. 

3 0 

Q. And did the others in the hierarchy? 
A. No comment was made. 
Q. Did they see it? A. They saw it. 
Q. Everybody else who came? A. The stone 
on the site. They made no comment on the stone 
in the walls. 
Q. Is this a visible condition? 
visible for anybody to see. 

A. It is 
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Q. The Building Inspectors, the City Engineer, 
the Deputy City Engineer, the Architect, aid any 
of these people, on their visits, complain about 
it? A. Not at ail. 
Q. Could any of them hs,ve failed to have noticed 
it? A. I do not think they could have failed 
to have noticed it. 
Q. And you say you approved because you had no 
alternative. A. That is so. 
Q. Was it a matter you discussed with Mr.Tanner? 
A. Yes, I discussed the quarry stone with him 
and he was quite satisfied that it was being 
bedded in. Of course it is not as good 
stone that has been redressed. 

as the 

Q. Did you require any part of the walling to be 
re-done? A. Yes, I had sections re-done. 
Q. What, particularly bad sections? A. Yes, 
that I did not consider up to the specification, 
especially in the foundation wall. 
Q. Did you indicate to the contractor your ap-
proval of the stones he was using? A. I did 
not put it in writing, but I told him it was sat-
isfactory. 

2nd July, 1957. 
2.15 p.m. 
Witness continues evidence on same oath. 
Examinati on-in-Chi ef by MR. 0'DOKuVAN (c ontd.) 
Q. At the adjournment I think we were dealing 
with the superstructure walling. What in your 
view was the character of the v/ork done there, 
was in good, bad or indifferent? A. Very 
reasonable. 
Q. Did you supervise the mixing of the mortar 
for the walling? A. I observed the mixing as 
it was in progress, but not every trowel-full. 
Q. Did you test it from time to time? A. I did 
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Q. Did you test it for hardness? A. I took 
some pats and I put them in a tray and allowed 
them to dry up. 
Q. Were you satisfied with them? A. I was 
satisfied with the degree of hardness. 
Q. Have you recently tested for hardness? 
A. No. 
Q. Were there at that time difficulties about 
getting water and. sand? A. There was extreme 

10 difficulty in getting water. There was very 
little water there - at times we had none at all. 
It was a dry year. 
Q. I don't want you to go into details. Were 
you working under difficulties? A. Great 
difficulties. 
Q. Did you see the hoop iron which was used 
for reinforcement? A. I saw the hoop iron 
but I cannot say that I handled it. 
Q. Did you approve of what you saw of it? 

20 A. I passed the work. 
Q. Did you pass it yourself? A. Not person-
ally in its entirety. I didn't approve of it 
in a roll. 
JUDGE: 
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Do I understand that you did see and approve 
some but not every roll? A. No. 
MR. 0'DONOVAN: Was it f" hoop iron? A. What 
I saw of it was and 20 gauge. 
Q. Would you call it baling iron? A. Well, 

30 it goes under a different name. 
Q. Inciden!;ally, does it improve the stability 
of the wall? A. Not a bit. It is useless. 
It is placed in the centre. If it was placed 
at the side 
Q. Why did you have it placed in .the centre? 
A. It was specified in the centre. 
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Q. I understand that a certain amount of single 
ply damp proof coursing v/as used? A. There 
was difficulty in purchasing 3-ply arid I asked 
the contractor to get 2-ply. I said: "We don't 
want 1-ply unless we can help it, we want 2 - 3 
ply" • 
Q. How was it to be fitted? A. It was put in 
on the top of the concrete floor slope underneath 
the bottom course of the wall. 
Q. Had it to be painted? A. With bitumen. 
Q. Was that done? A. In some mixes. 
Q. Why was it not done in some cases? A. I 
don't know. When I made some examinations the 
work with bitumen was not going on so I instruct-
ed the contractor that he was to do it and then 
he put it in. 
Q. Did you order any work to be removed and to 
be redone on that account? A. No. 

10 

Q. Why not? Didn't you think it v/as necessary? 
A. I did not think the damp course was satisfac- 20 
tory at all. I prefer 
JUDGE; I don't follow this. You say that in 
some places it was not done. Did you not order 
thai work to be redone? A. I did not order it 
all to be pulled down because I do not consider 
that the damp proof course is satisfactory and 
prefer a cement screen. 
MR. 0'DONOVANS Was there a cement screen? 
Yes. 
Q. Was this your personal decision or did you re- 30 
fer to the architect? A. I did not'refer" to 
the architect. I told him about it when he came 
to see the work. 
Q. Did he approve? A. He made no comment but 
seemed quite satisfied. 
Q. Did you explain to the architect what you 
have just told his Lordship? A. I did. 
Q. Who was that? A. Mr. Tanner. 
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Q. In spite of your misgivings about the use of 
damp proof course and bitumen, you nevertheless 
ordered the bitumen to be used whenever you saw 
they were not doing it? A. I did. 
Q. The internal faces of the wall. The com-
plaint is that they are not properly dressed off. 
Will you tell us about that? A. Dressing is 
carried out by the contractor on the blocks 
which are protruding beyond the lower ones or 
the ones that are above. The stone was uneven 
in places and the blocks are dressed to bring 
them to a fine surface. 
Q. Who directed ~ 
to be dressed? 
and the architect 

;he contractors which blocks had 
A. I personally directed him 
directed me. 
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Q. On individual stones? A. Yes, on the 
walls. 

20 

Q. Did you have much trouble over this? A.Not 
a lot of trouble. We progressed with the work 
of dressing. 
Q. How many times was it redone? A. I cannot 
answer the exact number of times. It was done 
twice or thrice. Not in each room. 
Q. Did ilr. Mould, the architect who took over 
from Mr. Tanner take any part in directing which 
stones had to be redressed? A. Extensively. 
He was there every day and he was directing what 
had to be done. 
Q. I am talking only of the internal facings? 

30 A. Internal faces and the openings which had 
to be dressed. Mr. Mould personally supervised 
them. 
Q. What was his approach to the subject of the 
internal facings? Was he very difficult to 
please? A. I should say he wanted a good job 
He required the work done in a very highly fin-
ished manner. He wanted it well done. 
Q. A highly finished manner? 
ed it dressed off very smoothly 

A. Yes. he want-

40 Q. Were his directions complied with? A. The 
contractor worked away continuously and he event-
ually was satisfied. 
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Q. That was before you left? A. Before I left. 
Q. In other words, 3'ou did eventually reach a 
stage when there were no more projections which 
had to be chipped off? A. Almost. 
Q. According to Mr* Wevill's criticism the effect 
is still very rough. What have you to say abcut-
that? A. I disagree. The quality 
stone is very fair. 

of the 

Q. The he says: "An attempt has ...... equiva-
lent of plastering". The question I want to ask 
you is this. Where the job is done almost to the 
equivalent of plastering, is that better than the 
specification or not? 
ification. 

A. Better than the snec-

Q. The external faces. Were they to be struck 
jointed? A 
Q. Whi ch ar chit e ct ? 
flush j oint. 

The architect altered that. 
A. Mr. Tanner. He had a 

Q. He allowed that. Verbally or in writing? 
A. No * 

Q. To whom? A. The contractor and myself. 
• t - • 

Q. Do you call it a flush joint? A . Ye s, it i 
flush with the stone. 
Q. Did Mr. Tanner observe the rosii.lts of his di-
rections? A. Yes. 
Q. What had he to say about the results? 
A. Nothing. He seemed satisfied. 
Q. Have you seen that a certain amount of re-
pointing has been done since the contractor has 
finished? A. I donh call it pointing - I call 
it crazy paving. 
Q. Does it improve the work? A. It makes it 
worse. 
Q. "Ends of the Division falling' away". 
Were they properly set? What have you to say? 
A. I think that was shown to Mr. Tanner and he 
had a reason for doing that. I think that the 
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pointing on the stone due to the irregularity 
of the stone didn't show up very well and it 
was then suggested that we should fill the 
space between the frames with cement plaster 
reaching up from the ground to the top of the 
door frame. 
JUDGE: You remember that being approved? 
A. Yes, definitely, I remember standing with 
him for some time and talking about it. 
MR. 0'DONOVAN: "No timber window open-
ings". A. I cannot remember dealing with 
that. I honestly don't remember. I don't 
think I discussed it with Mr. Tanner. Not 
the chamfered edges. Is that on the external 
face? 
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Q. That is on the window openings 
it was inside they were done. 

A. If 

Q. Do you know how they were weathered or if 
it was weathered? A. I think they were-.just 

20 dressed off slightly below the wooden frame. 
Q. You don't remember? A. No, but I think 
they were dressed off. 
Q. Some flues were not parged? A. That is 
true. 
Q. Was there amy discussion? A. Yes, be-
tween Mr. Roberts, Mr. Mould and Mr.Saunders. 
Q. Y/hat was the discussion? A. They all 
went down and had a look. 
Q. When;?, A. I cannot just tell you the 

30 month. The;?' had a meeting on the site and then 
there was a meeting with the Clerk of Y/orks at 
the Town Hall. Y/e "were all spoken to about it. 
Q. Y/as any decision reached? A, I did not 
hear of any. 
Q. Do you know whether any allowances were to 
be agreed on it or not? A. That I don't 
know. 
Q. Were steps provided? A. At the entrance. 
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Q. Were they placed on the hard core? A. A 
certain amount. It didn't go right down to the 
rock. 
Q. Did it have to go down? 
the specification. 

A. Not as I read 

Q. You didn't think it necessary? A. No. 
Q. What depth of hard cox-e did you put under the 
steps? 1' to 1'3". 
Q. Are these steps actually on the level of the 
ground? A. In some cases they are nearly so. 
The ground is undulating. It slopes'." Irksome 
cases they might "be just an inch or.two above the 
ground. 
Q. The boundary walls do not appear to be fitted 
into the building? A. It was agreed with the 
architect that there should be a broken joint from 
ground level up to the top of the wall from one 
side. One end of the wall should be left over. 
Q. Why? A. So that it should not interfere 
with the courses. 
Q. In short, what was done was approved? A.Yes. 
Q. You told the contractor to do it that way? 
A. Both of us. The contractor and myself. 
Q. Is it usual in your experience in jobs of this 
sort to-give all these verbal instructions? 
A. Yes, as a registered architect I give verbal 
instructions on behalf of the client. I am em-
powered to do it on behalf of the City Council. 
Q. Is it normal? .a. Normal. 
Q. In your experience in this class of work could 
you possibly complete the thing exactly according 
to the specification? A. You cannot complete 
it according to the specification or plan. There 
is always some little thing. 
Q. Roof ana joinery. I think it is agreed that 
the roof timbers are lap jointed. What exactly 
does lap jointing mean? A. It means lapping 
the joints one alongside the other. 
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Q. And they they were nailed with wire nails? 
A. Yes. 
Q. Before any roof timbers were erected on the 
buildings was any specimen made? A. Yes. A 
template was made. 
Q. Was this template put on the building or 
left 011 the ground? A. It was put on the 
building first and then taken off and put on 
the ground and then the contractor made his 
trusses. 
Q. Was this template complete in all particu-
lars? lap jointing, nailing and so on. 
A. Yes. The reasons .... 
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continued 

Q. Was the template approved by anybody? 
A. It was approved by the architect and myself. 
Q. What sort of nails? Were good nails used? 
A. Wire nails. 
Q. Wire nails were used? A. Ye s . 
Q. Were wire nails used in the template approv-

20 ed by yourself and the architect? A. Yes. 
Q. Is the length of the wire nails of some im-
portance? A. As long as 
Q. Would you consider how long they were and 
the size? A. I would say 4" long for lapping 
and joining two pieces of 2" timber is adequate. 
And it would require a certain number of nails. 
Not just one. 
Q. Did you verify what size of nail was used 
for the roof timbers? A. I saw 4" and on 

30 some occasions 5". 
Q. If it had been in your view inadequate you 
would have stopped it? A. I would have 
stopped it. 
JUDGE: The ones you saw were in your view ade-
quate? A. Yes. 
MR. 0'DONOVAN: Did the architect see that the 
nails were being used? He saw them in the 
job and he saw them being driven in. 
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Q. In the template? A. Yes, and in the trusses. 
Q. Did he approve of them? A. He didn't say-
so in so many words hut he didn't express 
Q. He approved of the template? A. Yes, he 
approved. 
Q. In what terms? A. He said it was satisfac-
tory. 
Q. He said nothing special about the nails ? 
A. No. 
Q. The complaint was made that they were not suf- , 10 
ficiently long to go right through and be clenched 
on the other side? A. No. 
Q. Was it necessary in your view to clench them? 
A. No , the clasp of the nail was sufficient. 
Q. Have you recently examined these joints? 
A. No, I haven't. 
Q. Have you experienced nailing joints together 
like this? A. In temporary trusses. 
Q. How temporary? A. They are used in tempor-
ary buildings. It means that the buildings are 20 
put up for a short number of years. 
Q. Some 40 years? A. 20 - 25 years. 
Q. Not 40 years? A. No. 
Q. You know of cases where they have lasted 25 
years? A. Yes. 
Q. The absence of clenching was a thing cf which 
you were well aware, and the architect? A. Yes. 
Q. Did you see any sagging in the roofs when you 
examined the site? A. No, I was rather sur-
prised. The roofs were very regular. 30 
Q. Why did that surprise you? A. I thought 
(inaudible). 
Q. "No wall plate has been provided on top of the 
inner division walls". What is an inner division 
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wall? A. A wall that separates the kitchen 
and front verandah. 
Q. Is there any wall plate on top of it? 
A. I cannot remember that, but I don't think 
there is in some oases. Discussion arose 
about that, and I would like to refer to the 
plan to see if it shows one. 
Q. Would you look at the plan. Do you remem-
ber whether there was any alteration made by 
carrying the walls out? A. That strikes a 
note. Instructions were given in order to pre-
vent the smoke from the kitchen gaining access 
to the living room and it had to be sealed off 
under the tiles. 
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continued 

Q. In view of that, would that affect the ab-
sence of the wall plate on the division walls? 
A. You could not build stone work on top of 
timber. 

20 
Q. You remember that instruction? A. Yes, 
it was some time ago it happened on Section A 
and Section B. 
JUDGE: It was done on both sections? A. Yes. 
MR. 0'DONOVAN: Are the valleys as now construc-
ted in accordance with the directions you and 
the architect gave? A. Yes, they are 
stronger. 
Q. They are much stronger? A. Yes. 
Q. Is there any difference in the price? 
A. That I didn't go into in detail. It was 

30 hoped that there was not a great deal of dif-
ference . There may be a slight increase. 
Q. An increase? A. Yes, there is more work. 
Q. The door fraiii.es. How were they fitted? 
A. The;'" v/ere fitted by means of strips which 
were screv/ed to the frame and bedded in the 
wall. 
Q. What was the strip made of? A. I think 
it was made out of iron. I cannot say the 
gauge without looking at it. I don't remember 
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it being specified in the specification but it 
was certainly a fairly heavy gauge iron. More 
of a hoop iron. 
Q. Is it a strip hinge? A. No, the strip 
hinge is fitted to the shutters. 
Q. I beg your pardon. I referred to the door 
frames. "The only metal cramp". Do you 
agree? A. I consider it was absolutely use-
ful and served its purpose. 
Q. You thought it adequate? A. Yes. 
Q. You approved it? A. Yes. 
Q. And the architect? A. I don't think he 
had an interest in it. 
Q. Did you approve of the fixings for the window 
and louvre frames? A. Yes. 
Q. "The frames to the .....in many places"? 
A. I don't remember that. 
JUDGE: You don't remember that? A. Not being 
nailed with nails. They were fixed with the same 
type of cramp. 
MR. 0'DONOVAN: Did you see the ablution cubicle 
doors, the frames being put in? JK. • I G S • 

Q. You must have seen how they were fastened at 
the time? A. Yes. I remember now because one 
cramp had to go right through the wall. There is 
a very thin v/all and there is a frame one side 
and a frame the other. They had to put ""on "a 
cramp to go -right through, the wall and it wasn't 
physically possible to put the screw.in. 
Q. Y/hat did you do? A. There was a bolt put 
right through from one v/all to the other. 
Q. You saw what was done at the time it was done 
A. Yes. 
JUDGE: And you approved it? A. Yes. It was 
a very difficult situation. 
MR. 0'DONOVAN "Hinges throughout are plain 
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T-hinges....self-closing". Are they plain T-
hinges? A. Yes. 
Q. Why are they? A. Because they were ap-' 
proved by the architect. He was shown he 
actually had a room shown to him before they 
were fitted. 
Q. Why are they fitted with screws and not 
bolts? A. The holes were drilled for screw 
heads and after consultation it was decided to 
use screws instead of bolts. 
Q. Why? 
screws. 

Because they were drilled for 
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continued 

Q. Are hinges drilled for bolts usual? A. I 
haven't seen them in this country. You can put 
a bolt through but it is not customary. 
Q. You would have to make a special hole 
through to fit a bolt? A. Yes. 
Q. Have you ever seen that done in this coun-
try? A. I have seen it on one or two occa-

20 sions, but very seldom. 
Q. Could you explain what this self-closing 
hinge is? Was it a hinge with any sort of 
mechanism? A. A spring hinge. 
JUDGE: That was approved. Pitted with a 
spring? • A. Yes. 
MR. O'DONOVAN: Let me get this clear. The spec-
ification calls for some sort of closing device. 
Can you tell his Lordship? A. An 8" coil 
spring. 

30 Q. Apart from the spring is there anyway of 
fixing the hinges so that the door closes auto-
matically? A. You can set the hinges so that 
the door automatically swings to. The frames 
can be put up on a canvas so that the door will 
go to. 
Q. What was done in the present case? A. I 
am not sure. But I know I set the door out of 
perpendicular so that the door would close auto-
matically. But I am not sure. 
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Q. You cannot quite remember what occurred in 
this case? A. No. 
Q. Is it a matter to which you must have attend-
ed at the time or not? A. It is a matter to 
•which I should have given my attention but I can-
not remember whether I really did or not. 
Q. And lastly the drains This the criticism. 
Pirst I will read the specification: "The con-
tractor to foundation walling" . What 
have you to say about all that? A. A lot of 
drains were not finished when I left the work. 
Some had been put in. Those that were put in to 
my knowledge were satisfactory. I just cannot re-
member about the hard core underneath, but I am 
almost certain it was put in. Fncl happened was 
that a considerable number of lorries were driven 
over that site and caused them to be depre: 
Muni c i pal 1orri e s. 

jed. 

Q. Y'ou saw that happen? 
ed about it. 

A. Yes, and c om.pl ain-

Q. Did you understand the specification to mean 
that you had to dig right down to solid rock? 
A. No. 
Q. Would there be movement where drains are plac-
ed on black cotton soil with a 3" layer of murram 
underneath? A. Definitely. 
Q. If the work is done according to the specifi-
cation? A. Yes. In the wet weather the drain 
would move up and in the dry weather it would 
sink. They would move laterally and vertically. 
JUDGE: On the specification you don't think it 
would be possible to avoid the movement? A. I 
don't think it . is . It would not crush, the"draixi 
in because it was a very solid channel"It"would 
lift it. It would lift it up out of position be-
fore it could crush the drain. 
MR. 0'DONOVAN: Certain things had to be specifi-
cally approved. Samples of tiles. Was that done? 
A. Yes. 
Q. Was the tiling completed -when you left? A.No. 
Q.. What had been completed, had it been completed 

10 

20 

30 

40 
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to your and the architect's satisfaction? 
A. Yes. 
Q. So far as the work was completed during 
your term of office was concerned, was there in 
your opinion any justification whatever for 
withholding payment of the full contract price? 
A. I do not consider there was any reason to 
withhold any money beyond that required for the 
maintenance period. 
Q. Was there extra? Were the foundations dug 
to an extra depth? A. In some places they 
were. 
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continued 

Q. Did you keep a record of it? A. I made 
a record and handed it over to Mr. Goodwin. 

20 

Q. Did you see the plan? A. No, I didn't 
see the plan that he prepared. I never saw Mi*. 
Goodwin's plan. 
Q. Perhaps it is your diagram. Would you look 
at it. No.7? A. No, that is not mine. 
Q. You gave figures to Mr. Goodwin? A. Yes, 
I made a plan. I gave the depths in feet. 
Q. Did that involve any extra excavation of 
black cotton soil? A. Yes. 

Q. And extra stone work? A. Yes. 

Q. I take it that it would automatically in-
volve extra filling under the floors? A.Yes. 
Q. The contractor claims an extra in respect 
of flashing of two flue stacks? A. The draw-

30 ings in the specification stated that the chim-
neys have to be flashed on the one site only 
and there was a modification to that and they 
were flashed all the way round. 
Q. Do you remember who gave instructions to 
that effect? A. The architect himself. 
Q. There is actually a variation order about 
it? A. Yes. 
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JUDGE? There is a variation order? A. Yes. 
MR. 01 DONOVAN? Do you remember anything about 
steps in roof No.4? A. There were steps in 
the building. That was because the floors were 
dug one below the other in Block 29. It necess-
itated the roofs falling correspondingly below 
each other. 
Q. Was that extra work done? A. Plashing? 
Q. I am talking of the steps? A. It was form-
ed in the construction of the building. One be-
low the other. 
Q. Who gave instructions to that effect? 
A. The architect. 
Q. The next item is 6" precast concrete drain. 
827 running feet. Is that correct - 6"? 
A. Yes. 
Q. Was it installed? 
I left. 
Q. Some.of it? A. 
Q. Provided for in the 
there was an allowance. 

A. Not all of it -when 

Yes. 
specification? A. Yes 
We gave a separate price 

JUDGE? That is not provided for in the specifi-
cation? A. It is covered by the specifica-
tion so far as the length of the drain was meas-
ured and paid for. 
MR. 0'DONOVAN? I am sorry. Would you look at 
paragraph 67 of the specification. The contrac-
tor is to rely on his tender for providing 1,200 
running feet provisionally to be measured on com-
pletion. Any greater or less length required 
would be subject to a variation order. 
JUDGE? This was excess over the provisional 
amount allowed for in the specification? 
MR. MACKIE-ROBERTSON: The witness hasn't spoken 
of the actual figure. 
MR. 0'DONOVAN? Boundary wall on blocks 26-27? 
A. Yes, I should explain that. When the plans 
for the boundary walls were prepared they were 
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prepared with the buildings being in a certain 
position but some of the buildings were not in 
exactly the same position as shown on the plan 
so that it had to be modified slightly with the 
result that they....(inaudible) between the 
buildings where the boundary wall was to be 
placed. It had to be modified. I prepared a 
plan and I showed it to the architect. I took 
it up myself and he agreed that that alteration 
should be made. 
Q. What did that necessitate? A. It neces-
sitated, I think, altering the foundation of 
the wall. 
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continued 

Q. In other words, extra work? A. Yes. 
Q. Was it done? A. I did not see it com-
pleted . 
Q. Was it commenced? A. Yes. 

20 

30 

Q. Murrain path. Block 29? A. The Emergency 
comes into this. The churches v/ere asked if 
they could do something about the africans in 
the area and they decided to take over the 
Church-of England, Catholic and other denomin-
ations, and that they would post certain eccle-
siastical people in these buildings. They made 
up the ground with murrain so that the V.I.P.s 
could come there when they took over and this 
v/as done on the instructions of the architect 
in a very short time. 
Q. Who laid the murrain path and when was this 
done? A. I should have to look at some 
records. 
Q. At the vary beginning? 
had finished 29. 

A. Yes, when v/e 

Q. In the middle of December? A. Ye; 
Q. A. 

Who instructed the builders to do this? 
The architect. 

40 

Q. The inspection holes. Were they dug in 
your time? A. Mr. Tanner, Mr. Saunders gave 
instructions to me to see that the contractor 
opened 10 holes inside and 10 holes outside. I 
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did have a plan "but I cannot just remember where 
these holes were situated, but there were 20 holes 
Q. Did you see them being done? A. Yes. 
Q. Which month? A. I cannot remember. 
Q. How long before you left? A. About 3 weeks 
before I left. It might be in May. 
Q. Y7ere they all dug in your time? A. v 

the 20. 
c\ o 
w U J 

Q. Were they examined after being dug? A.They 
were examined by Mr. Saunders and I think Mr. 
Tanner, though I did not see them go in the holes 
I know they examined them. 
Q. Did they expose the foundation walls and the 
foundation? A. Yes, everything. 
Q. Were any samples taken? A. I don't remem-
ber. I think I saw Mr. Mould take some samples, 
but I didn't really notice. 
Q. Do you remember when they were filled up? 
A. They were not filled up when I left. 
Q. Was any suggestion ever made to you that the 
contractor must have repointed the mortar in the 
spots where these holes were dug? A. No, I 
saw no information about that. 
Q. You have never heard of it before I mentioned 
it? A. Yes. 
Q. This is the very first time that you have ever 
heard of it? A Vc 
Q. Would it be a practical proposition for a 
builder to go burrowing round in a hole which is 
dug, remove the cement, put in superior cement? 
A. That would be very difficult. The holes 
were not big enough for me to crawl round. I 
don't know how he did it. 
Q. If he did it. A. lould not get in. 
Q. Would it be possible to rake out the joints 
at the bottom of these holes and i-epoint them? 
A. No. 
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Q. Would it "be possible for the contractor to 
have done it without your noticing unless he 
did it in the middle of the night? A. He 
could have done that but not during~the dajr-
light hours. He would have been seen. 
Q. Did the people who examined the foundation 
walls where they had been exposed evince any 
signs of astonishment? A. I think they were 
s omowhat surpris e d. 
Q. Why? A. What was in the holes was quite 
good. I looked in the holes. 
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Q. Was it quite good? ii . Ye; 
Q. Did they talk to you about it? A. No. 
Q. Do you remember during your time the total 
period during which these holes remained open? 
A. They remained open I am sure until I had 
left. 

20 

30 

Q. After they were opened were they ever en-
larged? A. Not to my knowledge. 
Q. Children'a latrines. Three children's 
latrines? A. Yes, the seats were altered. 
They were subject to a variation order. 
Q. Extra shelves in the kitchen? A. That 
happened on both contracts A. and B. Origin-
ally there was one shelf in each kitchen. Two 
shelves to one dwellinghouse. "There4were in-
sufficient shelves it was considered, " and it 
was then considered that two should be put in 
the kitchen. Meaning 4 in one dwellinghouse. 
Q. Was that done? A. Yes. 
Q. Who gave the directions? A. I think it 
was done and the architect approved of it. 
Q. Who directed it to be done? A. I don't 
remember, it was done and approved afterwards, 
and I think there was some settlement like this 
The plates were thinner than that specified. 
They were accepted, by the architect find one 
shelf v/as taken as put. The extra shelf was 
offset by the thinner plates. 
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Q. Did that put in extra work? A. wi n; I have 
just said was the architect's idea of a settlement. 
Q. You remember that? A. Yes. 
Q. Latrine head plate. 648 running feet. A. The 
door frames were put in and they were left open on 
the top and I drew attention of the architect to 
this and said it would be very much better if 
these head frames were pressed together as the 
fixing to the walls would be very difficult and he 
agreed. He gave his permission for this to go in. 
Q. It is not provided for bv the specification? 
A. No. . ' 
Q. This extra work. Would you, in due course, 
have expected a-written variation order 'bo be made 
out? A. Yos, I would. 
Q. Is it usual for it to be done afterwards? 
A. Within a reasonable time afterwards, yes. 
A certain time. 
Q. According to common building practice in this 
country, would a builder be entitled to assume 
that an employer was entitled to a variation 
order? A. If he didn't receive it in a certain 
time he could write and demanc .t 
JUDGE: You mean that it was a general practice 
that the builder would work on a verbal instruc-
tion first expecting it to be followed up by a 
variation order. He would not refuse to carry 
out the work until he got the variation order? 
A. He can do, strictly legally, bu'b it isn't 
normal practice. 
MR. 0'DONOVAN: 14,150 ft. of plastering. What 
about that? A. This was not my pigeon. I 
didn't have to deal with this. When this floor 
v/as cast, it left a very rough edge protruding 
over the edge. It v/as agreed with the architect 
that this edge should be given a plaster to form 
a b ond. 
Q. Was it plastered? Ye; 
Q. On whose instructions? A. 
instructions and I was there. The architect's 
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Q. Is it required to be done 
tion? A. I don't think it 
fication. 

in the specifica-
is in the speci-

Q. There are two more small items, 
damaged walls. Damaged by somebody 

Repairing 
else's 

lorry? A. On building 29 there is a gable 
wall at the end of the latrine block and some 
silly fool with a lorry ran into it and knocked 

cracked it. This was report-
culars of the lorry and the 

the wall down, and 
ed with the par 
owners of it. 
Q. Wasn't it a contractor's lorry? A. No, 
I don't think so. I think it was some other 
contractor. It was fully reported. It was 
said that the damage would have to be repaired. 
Q. Was it to be paid for as an extra? 
A. That I know nothing about. 
Q. Was the work done? A. Yes. 
Q. l£ x 1 podo batten. 13,608 running feet. 
A. The facia board was fitted to the feet of 
the rafter and on the drawing it only shows the 
facia board being nailed to the rafter and sup-
porting the deal above it. When we tried to 
carry out the work we could not do it-that way. 
The architect was brought down to see, and the 
setting of the facia board as well. It was 
then decided that a tiling batten should be 
placed on the back of that facia board and this 
was done. That is the extra running feet of 
tiling. 
Q. Is that an extra? 
shown on the drawing. 
Q. Who gave the instructions? 
tect, and he passed it. 

A. Yes, it was not 

A. The archi-
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Cross-examination by Mr. Mackie-Robertson 
Q. As I understand you in evidence, you say Cross--
that the contractor has done a thoroughly reas- examination 
onable job on this Ofafa Estate? A. Yes, 
that is right. 

40 Q. And, in fact, apart from the stone not being 
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up to sample "because of the Emergency conditions, 
broadly speaking you say that the rest of the con-
tract was done according to the specification? 
A. Yes. 
Q. On the question of cement mix and mortar mix. 
You have told my Lord that from your spot checks 
the specification was being complied with? 
A. Yes. 
Q. But you were only there about one-third of the 
time. A. Yes, about one-third of the time. 
Q. The contractor's site covers. 3-4 acres? 
A. 7 acres. 
Q. This particular part? A. Yes 
Q. And I suppose that once he got into his swing, 
work was going ahead on several blocks simultane-
ously? Not simultaneously. He was working 
round in a circle. He was working on one build-
ing, walling, and then he was concreting. Going 
round in a set pattern. 
Q. But v/ouldn't it be the case that while people 
were digging the foundations there, and putting 
in concrete here and A. To start with, 
but it eventually ceased. The concrete was at one 
end and then he went on to concrete the next block 
and then he v/ould concrete the next block and so 
on. 
Q. Did yoix say he was working only in one part a 
a time? A. No. 
Q. Doing one job at a time? A. Yes. 
Q. Although you were only there about one-third 
of the time you saw that the work was done? 
A. It was inspected each day. I inspected the 
work in the morning or the afternoon as the case 
may be. 
Q. When he•was mixing up his foundation concrete 
for example, can you tell us how Le measured out 
his quantities? A. He used a cube box. 
Q. The method laid down? Yes 
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Q. How did lie mix it? A. He had stacks of 
sand and cement which he "brought over. 
Q. Did he mix it "by hand? 
crete mixer. 

A. No, in a con-

Q. Did you sometimes stand and watch this oper-
ation going on? A. Yes. 
Q. Can you give us any idea of how long each 
"batch was in the mixer? A. I should say from 
7 - 8 minutes, possibly a little moie. 

10 Q. 7-8 minutes in a mechanical mixer is more 
than enough? A. Yes, it is a little more 
than necessary. 
Q. Prom the mixing point of view. Provided he 
carried out when you weren't there what he did 
when you were there there should have been no 
complaint? A. No. 
Q. As I understand your evidence, according'to 
the materials you saw going into the mixture, 
the specification was being complied with,whilst 

20 you were there? A. Yes. 
Q. But you couldn't answer for that in respect 
of batches of concrete being mixed whilst you 
weren't there? A. After the concrete was 
laid I inspected the concrete or mortar. 
Q. What do you expect to find if you go along 
and see some concrete which has been laid a 
couple of hours earlier perhaps and you stand 
there and look at it. What do you expect it to 
tell you? A. You look at it for colour. 

30 That is a guide. If there is any~doubt you"go 
up and catch hold of it and feel it. Or you 
ram a knife in. It depends how old it is. 
Q. What colour do you expect? 
pends on the sand. 

A. That de-

Q. Were you using a uniform grade of sand 
throughout? A. It wasn't uniform throughout, 
of course, it couldn't possibly be. The colour 
would not be uniform either. 
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Q. The differences in colour would only be 
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noticeable in any event if there was a very great 
difference in the strength of the mix? 
would see if it was a weak mix. 

You 

Q. If instead of 1:3*6 it was 
be noticeable in colour? A. 
1:3*10 it would. 

1:4*7, it wouldn't 
If it became 

JUDGE: You mean a possible difference in the mix 
would in fact be a very substantial difference? 
A. Yes, a great variation. 
MR. MACKIE-ROBSRTSON: So that your colour only 
helps you to detect a serious deviation from the 
specification? A. Yes. 
Q. And even again with your testing it by hand 
or knife it is not an accurate test like a chemi-
cal analysis? A. No, it is just a field 
trial. But you break up the concrete and look at 
the particles. 
Q. The extent to which it breaks up would also 
depend on a number of other factors, such as how 
long it has been laid? A. Yes. 
Q. So taking it all round. these field 
pretty rough and read;*-? A. Tlicy 
ready, but you have no other mean.-;, 

tests are 
are rough and 
have you? 

'A' 
Q. let us suppose that whil 
at the other end of Part 
was mixed and that could 
from you by running in a 
of better quality? A. 
but I would easily detect 
the material. 

t you were away down 
some weak concrete 

be covered up and hidden 
second mix on ton of it 
es, it is possible, 
hat by the joints 02 

Q. When you 
if the found, 
the top don't 
trench so you 
case of the c 
surface until 
the edges was 
and there was 
and one looks 

go along to look at the foundations 
tions are being done, you only see 
you? The sides are masked by a 
only see the top. And again in the 
oncrete floor you would only see the 
such time as the shuttering round 
put in? A. The floors were cast 
precast in the floor in the joints 
at the end and tested from the ends 

Q. il 
What 
would 

I 
be 
am to you quite simply is this 
possible for a contractor to put in a 
putting 
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weaker mix than the specification required and 
then to camouflage that from the Clerk of Works. 
The Clerk of Works might find it and might not? 
A. Yes, it is possible but highly improbable. 
Once or tv/ice I. think you said in your evidence-
in- chief you did find concrete v/hich you 
thought v/as not up to standard before it went 
in the work? A. I discovered the mix was 
not right. 
Q. Isn't it a fair assumption that if you 
hadn't been there and hadn't seen it you wouldn't 
have known? A. It didn't go in, I didn't 
have set times. 
JUDGE: I think the suggestion there is that if 
you didn't happen to arrive on the site when 
one of these W6 cllw mixes was prepared that would 
have gone in, and you wouldn't know about it? 
A. I think I would. It would have been soft 
and I should have noticed. 
MR. MACKIE-ROBERTSON: You might have noticed 
it. But on the other hand it might have been 
covered up and you wouldn't notice it? There 
is always that possibility? A. There is a 
possibility. 
Q. The mix was the same, wasn't it, for both 
the concrete foundations and the concrete floor? 
1:3:6? A. Yes. 
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Q. Do you know Mr. Newlyn? 
met him recently. 

A. I have only 

Q. He has told us that there is no reason v/hy 
one should not get almost complete accuracy in 
a straightforward mix like 1:3:6, Is that 
correct? A. Yes. 
Q. Dir. Newlyn said one might allow f- per cent 
out each was, is that fair? A. I think it 
might be a little higher. 
Q. What would you say? 
haps 33 l/3 per cent. 

A. I should say per-

Q. Taking the 1:3:6 mixture, v/hat would be the 
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weakest proportions you think that might reach? 
JUDGE: Provided the job were being done honestly 
and nothing more than a human mistake coming into 
it? A. It shouldn't go weaker than a 1:4:8. 
Allowing for all that could happen. 
MR. MACKIE-ROBERTSON: I imagine from the evidence 
you have given already that you would maintain 
that from your knowledge of the job it didn't go 
any further? A. I should say it did not. 
JUDGE: There is just one point I would like to 
ask you. You said at the beginning of your evid-
ence that at the time the foundations ware being 
dug the site was waterlogged? A. It was heavy 
rains when the beds were being dug and it was 
waterlogged. 
Q. When the foundations were being put in, the 
concrete foundations, were the trenches dry? 
A. Not absolutely dry. 
Q. How much water? A. It kept seeping in from 
the black cotton soil and had to be taken out. The 
ground was waterlogged and it was running back in. 

10 

20 

Q. Was there any appreciable amount of water in 
the excavations? A. I should think 3" - 4", 
up to 6" in some places. 

Q. And was concrete put into water? A. Not 
actually into the water. The water was baled out. 

Q. The concrete was put in when it was dry? 
A. When it was damp. 

Q. That would not affect the concrete in any way? 
A. If the water went on trickling it might. 30 
Would it have had any appreciable effect? 
shouldn't do, but it might have done. 

A. It 

Q. Would I be correct if I assumed that any ef-
fect would only be on the outer edges of the con-
crete? A. It wouldn't penetrate very far. 
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3rd July, 1957 
10.30 a.m. 
Witness continues evidence on same oath. 
Gross-examination of MR.STONE by MR. MACKI5-

ROBERTSON 
Q. The last questions I asked you were about 
the figures in respect of the mixtures of con-
crete. I presume that you would agree that 
there should be only a similarly small variation 

10 in.the mixture of mortar? A. I think that 
should be the same. No greater variation. 
Q. The mortar was 1:4 below ground and 1:6 
above ground? A. Yes. 
Q. Taking the mortar below ground, 1:4. A var-
iation on that would be 1:5? A. 1:5 or l:5'g-. 
Q. In the case of the mortar above-ground -
1:6. How much tolerance would you anticipate 
there? A. 1:7 to l:7i. 
Q. Since you left this job I have no doubt that 

20 you have heard quite a bit about P.W.D. tests? 
A. I have heard something about it but I have 
not had anything given to me and I have not read 
anything. 
Q. You have not seen any of the P.W.D. reports? 
A. No. 
Q. Let me refer you to some. (Exhibits 65 and 
66 shown to witness). A. I see the same 
ratio but I don't know to what that refers. 
Q. Unfortunately, we have not had evidence as 

30 to that. Generally speaking that report is not 
too bad? A. It is reasonable. 
Q. That is No.65. Please turn to 66. 
A. 1:3:5.4 
Q. Have you read the whole of that? Some are 
quite good and some are on the high side? A. I 
wonder where they came from. 
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again Q. That 
Exhibit 'C'. 
have in fact b' 

we don't know. Please 
assuming for argument's 
ien properly taker from 

look at 
sake these 
Part 3 of 

Ofafa Estate, do you find these figures surpris-
ing? A. Yes, they are rather. 
Q. Very low in cement content? Yes. 
Q. In fact, much lower than you would have been 
prepared to pass had you seen such mortar being 
laid and realised its content? Certainly. 
Q. Would you turn to Exhibit 
that the samples shown there ; 

t i You will find 
>e from Part 'B' 

and the analysis results are shown on the last 
page. Sheet 7. We are concerned with the first 
20. Having regard to this much, these are the 
analysis by the P.W.D. Looking'at ""these "figures 
again there are some which are very low in cement 
content? A. A high proportion of sand. 

Q. If we take the two mortar screeds shown there 
at 2B and 8B. The results shown there are 1:4:8 
and 1:4. Which is very good? A. Not too bad 

Q. 1:4 is the specification. But compared with 
that some of the analyses of the mortar are ex-
tremely far out. 15, for instance, is that a 
screed? Mortar that is. According to the "index 
so to speak, in the front, No.15 is mortar from 
the plinth walling, No.37. Room 80. That mortar 
from the plinth walling should be 1:4 and in fact 
it v/as 1:15. A. Yes. 
Q. Again, you wouldn't have passed that, would 
you? A. I wouldn't have allowed that. 
Q. Take No.18 as an extreme example. That is 
showing an analysis of 1:52 or 1:36. That is' 
quite ridiculous, isn't it? A. That is very, 
very low. 
Q. And even without such an extreme example, the 
average of 1:24 etc. These are all unpardonable 
deviations from the specification."' Do"you agree 
A. They are excessive, according to this. 
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Q. Assuming that these figures are correct? 
A. Assuming. 

_ ... t 

Q. Ancl not only very serious divergencies, hut 
divergencies for which there could "be no proper 
excuse? A. I do not think there is anything 
that would cause that divergence. 
Q. You certainly wouldn't have tolerated it? 
A, Ho. 
Q. Before the concrete foundations were laid 

10 and you had to do your excavations what sort of 
bottom did you expose? A. We exposed a 
bouldery rock formation. That is as soon as we 
touched hard, it was bouldery rocks. Similar 
to a large sized ballast. 
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20 

Q. I think it has been described as a gravel 
bed? A. I do not agree with that. 
Q. Anyhow, it wasn't solid rock? A. It was 
not rock that was in one piece. It was small 
pieces. 
Q. Was it hard rock, or medium rock, or soft? 
A. Hard, I should say. I do not think you 
could break it with a hammer. 

30 

Q. Was that general throughout the whole of the 
area or were there places where you came to a 
different substrata. A. It was general. 
0. No marram? A. Yes, very small quantit sh mur-Tain . A greyish murram. 

ies. 

Q. Having completed the excavations over the 
area of the block, the trenches for the founda-
tions were then dug down into this bouldery sub-
st rat am? A. Yes. 
Q. If you are making a trench in material such 
as that it would be rather difficult to achieve 
a levelling off at the bottom of the trench? 
A. It would be difficult to obtain a very fine 
surface. 

40 

Q. Would you tell My Lord whether you were 
satisfied that the contractor achieved the best 
bottom that lie could? 
out those boulders. 

A. He did, by cleaning 
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Q. Before the concrete was run, you have told us 
that these trenches were approved "by yourself and, 
I think, Mr. Tanner? A. Yes, Pirst I examined 
them and went over them with a pick or crowbar and 
tested them, 
Q. Was there ever any written approval given? 
A. No written approval on any of the foundations. 
JUDGE: You say that Tanner approved after you? 
A. Yes, My Lord. 
MR. MACKIE-ROBERTSONs Then, with such authority, 

ad and 
tions? A. Cast the concrete 
the contractor went ahead and poured the founda-

10 

Q. How long does it take to cast the concrete 
foundations in the average sized block that you 
were making? A. They vary in size. They ax*e 
not all the same. 
Q. Several weeks? A. On average for a medium 
sized block it would take me 7 days. 
Q. Was the concrete of each block cast as one 
con-tinuous foundation, or did you do it room by 20 
room? A. He started at the one end of the 
building and carried right through to the other 
end of the building. 
Q. Working round? A. Yes. 
Q. So that it was really a week's job? A. In 
some cases it was more. 
Q. Sometimes more and sometimes less? A. Yes. 
Q. In the course of casting that concrete founda-
tion over the week there must have been hundreds 
of batches of different mixes of concrete? 30 
A. A number of batches each day. 
Q. And although you were having: a bit of trouble 
with water lying in the trenches I suppose you 
satisfied yourself that the trenches were in fact 
dried out sufficiently before you allowed him to 
cast? A. Yes. I used to watch to see if there 
was any excess water accumulated in the trench 
and if it was it was baled out. 
Q. In fact, a man of your experience wouldn't 
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10 

have allowed the contractor to cast his con-
crete if the conditions of the trench were such 
that the concrete was going to he spoilt? 
A, Certainly not, I wouldn't have allowed him 
to deposit it into the water. It would disin-
t e gr at e . 
Q. We may take it that such a mixture as may 
have been left in the trenches was not suffici-
ently serious to make any difference to the con-
crete? A. It may have made a little. 
Q. No significant damage? 
would show figures like this 
little cement out. 

A. Nothing that 
. It may wash a 
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20 

Q. Then you don't think it could be serious 
enough to have any material effect on the build-

A. I don't know. ings? 
Q. Having cast the concrete foundations and 
built the walling up to plinth level, the hard 
core for the filling was, if I understand you 
correctly, broken up outside the actual area of 
the building? A. It was broken up on the 
site near the wall. Near the external founda-
tion wall. It was tipped adjacent to that and 
broken up and then thrown into the foundation. 

3 0 

Q. In breaking up the hard core if you were 
breaking up a large boulder I suppose you were 
left with a number of small boulders and a lot 
of little stuff? A. Yes, it was thrown in. 
Q. Was — so that the fragmentation"from the 
breaking up of the hard core all went into the 
filling? A. A certain amount was dropped 
between the wall outside. There was a gap 
between the wall. 
Q. You would only lose a little? 
bit. It was 6". 

A. Quite a 

40 

Q. Wouldn't you agree with me that the correct 
thing, the proper thing to do, would he to put 
in the whole thing, the largish boulders and 
also the small bits? A. Yes, but there was-
n't sufficient to fill the voids. 
Q. There was something to help fill the voids? 
A. Yes. 
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Q. Don't you think a good "building contractor 
doing a good job on this specification would have 
added some small rubble in order to make a thorough 
job of his back filling? A. I approached him 
about that and he pointed out that it was not in-
cluded in the specification. 
Q. He refused? A. 
He said he wasn't going to. 

He didn't actually refuse• 

Q. From some of the samples which have been exam-
ined, I think references are made to•marram stick- IQ 
ing to the samples. 2A, for example, in Exhibit 
'A'. Part of the concrete floor of block 25 is 
described on Page 2 as a "piece of concrete with 
some soft stone sticking to one side. The soft 
stone appears to be pieces of marram". Do you 
agree he might have used marram in some places? 
A. He might have done that. It wouldn't make 
very much difference. 
Q. When this hard core was put in was it just 
dumped in? A. After they had broken it the 20 
Africans picked it up and dropped it. The boy was 
inside and he was placing the stones in position 
with another boy who continued breaking them after-
wards when they were in. 
Q. Was it a form of hand packing? A. Similar. 
Q. But not quite as good? A. No. 
Q. And this you saw was all being dumped on a 
good hard bottom? A. Yes. As a matter of fact 
some of the small boulder ballast I let him level 
off in the bottom of the foundations. It was hard 
material. He spread that in and then put the hard 
core on top of it. 
Q. There was very little likelihood of"y<5ur hard 
core settling down? No, I don't think so. 
Q. Not as if there had been black cottpn soil. 
If there had been black cotton left it might? 
A. Yes. 

30 

Q. The specification required this to be in 6" 
layers, each layer consolidated? 
A. Ye j 

Correct? 
40 

Q. You did say in your evidence that there had 
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been no appreciable compaction. But you also 
said that there -appeared to have been subsequent 
settlement of the hard core which accounted for 
the hollow sound? A. Yes, I think that pro-
bably that movement of the ground at the side or 
water, wheelbarrows going over it that these 
boulders moved a little. 
Q. Movement at the ground at the side wouldn't 
affect it surely? 
the side. 

A. Lorries were run at 

Q. But you are down on to a rock bottom and the 
lorries are running about the top. A. They 
vibrated. 
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Q. You think so? A. Yes. 
And boys with wheelbarrows you say? Q. 

A. When they were wheeling some of this mater-
ial to dump it into the foundation. 

20 

JUDGE: That would have taken place before the 
concrete was laid on top of it? A. Yes, it 
was. 
MR. MACKIE ROBERTSON: The settlement you speak 
of must have taken place after the concrete had 
been put in? A. It did, in my opinion. 
Q. What I would like to suggest; is that any-
thing more than a very half-hearted attempt at 
compaction ought to have achieved just as good 
results as this settlement? A. We tried to 
overcome this by putting this small soft mater-
ial on the top and using rollers to crush it so 

30 that it would be hard. 
JUDGE: Rollers were used on the surface were 
they? A. Ordinary hand rollers. 
MR. MACKIE ROBERTSON: Hand rollers were used 
on the soft material on the surface? A. Yes. 
Q. But not for the consolidation of the 6" 
layers? A. No. 
Q. You say that you think this settlement has 
been caused by the rumble of passing traffic 
since the concrete was laid. That sort of 

4-0 thing? A. Slight settlement due to the 
bouldex-s moving a little on each other. 
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Q. That is a very slight and indirect vibration? 
A. Yes. 
Q. What I find difficulty in understanding is 
why a serious attempt at ramming the stone didn't 
achieve the same result? A. It was rammed and 
it did not make any appreciable difference. In 
fact, when you rammed one section a section adja-
cent to it would lift. 
Q. If it were done in 6" layers, surely it should-
n't have been difficult to achieve a fairly solid 
uniform base? A. We did not achieve that re-
sult . 
Q. Do you not consider that perhaps it was due to-
lack of effort on the part of the rammers? A. No, 
I watched on many occasions. 
Q. But you have been a long time"in this'country. 
Probably longer than anyone here in Court, and you 
know what these African boys are like, they won't 
work well while you are away? A. Yes. 
Q. Had there been a mechanical rammer, you think 
a much better result would have been achieved? 
A. I often thought it would be a good idea to get 
something mechanical. I couldn't think of any-
thing that could work in such a confined space. 
The only thing I could think of was one of those 
jumpers that works on compressed air. 
Q. Having got up to that level, the next step 
was to cast the concrete slab? A. Yes. 
Q. Bid the damp course go in before that or after? 
A. After. 
Q. The concrete slab was cast in one homogenous 
block? A. No. It had joints. You could not 
cast it in one portion from one end of the build-
ing to the other. 
Q. What size blocks? A. At least equal to a 
dwellinghouse. 
Q. How long would that take to cast? A. He 
would start and I think he could complete one in 
a day. 
JUDGE; You say that one section was cast without 
joints? A. One section covering the area of 
two rooms and a verandah. 
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10 

20 

30 

MR. MACKIE ROBERTSON: Here again this would 
involve dozens of batches of different concrete 
mixes? 
JUDGE: You say it would take about a day to 
cast that? A. Yes. 
JUDGE: And would involve a number of mixed 
batches of concrete? A. Yes. 
TOP MACKIE ROBERTSON: The whole job would take 
on an average what, about a week? 
contained in some cases 20 rooms. 

A. A"'block 
10 days. 

Q. Quite a long operation? A. Ye s. 
Q. An operation which you inspected from time 
to time? A. Yes, every day. 
Q. Naturally you weren't standing watching it 
the whole day? 
Impossible. 

A. I could not, Sir. 

Q. Whilst we are on the concrete slab the ren-
dering of the edge of this slab is claimed as 
an extra? • A. It was done after the wall in 
some oases, Sir. 
Q. Would you look at the first plan of Exhibit 
1? 3183/AH/2/14. In the bottom right hand 
corner of that drawing there is a sectional dia-
gram. In that section you can see the concrete 
slab. If you look at the right hand edge of the 
concrete slab there are the words "cement ren-
dered". Wouldn't you interpret that as an in-
struction that the outside edges of the slab 
required to be cemented? A. According to 
the drawing it is so. 
Q. If that is so, I suggest that the work of 
rendering the edges was part of the- contract 
and does not merit a claim for an extra?" 
A. According to the drawing it does, but""I 
don't think it mentions that in the specifica-
tion. 
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Q. No, I agree. A. I wonder if that has been 
added since or if that was added to the con-
tractor's drawing. 

40 Q. Surely it is part of the original blue 
print. We have got one of the signed copies 
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here. There is the original contract itself, Mr. 
Stone, and it is shovrn there? A. Yes. 
Q. Then having cast this concrete slab, the next 
step I imagine would be the damp course? A.Yes, 
that is so. He would prepare for the damp course. 
JUDGE: The damp course covered the entire area 
of the floor? A. Not the entire area of the 
floor, only that portion underneath the wall. 
MR. MACKIE ROBERTSON: I think you told us yester-
day that the damp course felt had to be fitted 
with bitumen? A. .es. 
Q. Wouldn't the more correct procedure be to put 
down a layer of bitumen 011 top of the screed and 
then put in the bitumen? A. That was done. 
I insisted on that. You paint the concrete first 
and then later • • • • • 

Q. It is suggested in Mr. Wevill's report that in 
some places the damp course wasn't set in bitumen. 
But as far as you are concerned A. On the 
sections I saw it was done. 
Q. According to the instructions that you gave 
the contractors that should be done? A. Yes. 
Q. Was bitumen in easy supply at the time? There 
was no difficulty? A. As far as I know it was. 
I hadn't raised the issue with the contractor and 
he didn't report to me that he couldn't get it. 
Q. In carrying on and building the walls, we come 
to this question of the hoop iron reinforcement 
which you said yesterday you didn't think very 
much of. A. No. 
Q. You said yesterday that it was required by 
the specification to be laid in the centre? 
A. I don't think it says anything at all. 
Q. Just what I was going to put to you. The 
specification only requires it to be laid every 
alternate course? A. Yes. 
Q. And as a matter 01 good building practice you 
say it should he put about 2" from the outside? 
a _2.lt 
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Q. Where it would form a strengthening element? 
A. Yes. It helps the tension of the mortar. 
Q. And accordingly I suggest that it was the 
duty of the contractor to comply with good build-
ing practice and to put his hoop iron reinforce-
ment in that position? A. Yes, I do not 
agree with hoop iron so it was indifferent to me 
v/here it was put. 
Q. The general conditions of the contract laid 
down that all materials should be done in a 
workmanlike manner? He was required to do the 
job? A. Exactly, and it is the custom in 
Africa to put it in the centre. 
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Q. So, in effect, you say that good building 
practice in this particular matter isn't follow-
ed in East Africa? A. I wouldn't say so. It 
is not done. This is a particular case. 

20 
JUDGE: Would it make any difference so far as 
this case is concerned, assuming that this wit-
ness' evidence is accepted. He seemed quite 
aware that it was being done and approved of it 
being done. 
MR.MACKIE ROBERTSON: Leaving the hoop iron, 
the mortar in the superstructure walling should 
be 1:6? You have been down to the site re-
cently? A. About 6 weeks ago. 
Q. Did you go up to any of the walls and test 
the mortar with your finger? A. No, I went 
to see the roofs. 

3 0 Q. Would it suprise you to know that in some 
places if you rub the mortar with your thumb or 
finger it falls away like dust? A. It would 
surprise me. 

40 

Q. You say that it would surprise you from the 
basis of your own supervision of the contract. 
But if the analysis figures which "I-put'.'to "you" 
this morning are correct then it isn't surpris-
ing? A. I want to go into this question of 
mixes. The testing of cement is a difficult 
and detailed matter. It depends who does it. 
Q. If these analysis figures are correct then 
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it isn't altogether surprising that you could go 
up and rub the mortar away with your finger? 
A. If the figures are correct one could antici-
pate doing that. 
Q. In putting up these walls you saty that the stone used was Nairobi grey stone? A. Yes, in 
some places it is called blue stone. 
JUDGE: I am sorry. Is the grey stone the same 
thing as the blue stone? A. It is from the 
same strata but it varies in colour. The blue 
is a very nicely finished stone, the grey is also 
very good. 
MR.MACKIS ROBERTSON: Prom the point of view of 
its value as a good stone? A. The blue stone 
is better. 
Q. I think it is a little harder? A. I would-
n't like to say that. 
Q. According to the specification this stone was 
to be quarried, dressed and the corners were to 
be square and regular. You have told us the dif-
ficulties which the contractor had about the stone 
because of the emergency and that the stone wasn't 
as good as the sample? A. It was not. 
Q. Taking the general run of the stone actually 
delivered and used, would you say that it had 
corners square and regular? ji. The corners 
were not square and regular. 
Q. In fact it wasn't even up to the standard that 
prevailed in June, 1954 when the contract was 
signed? A. It was not. It deteriorated. 
Q. If these rooms were built of this stone which 
you know of and saw, and if it had been built with 
a proper 1:6 mortar, would you consider it likely 
that a driving rain against the wall would pene-
trate? A.. I think it would penetrate through 
the stone. The v/ater would go through. The grey 
stone. It doesn't go through it like sugar, but 
it shows a moisture. 
Q. The stone absorbs the moisture and the inside 
walls would show a damp patch? A. Yes. 
Q. But it wouldn't penetrate to form a mist? 
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A. It might form a mist later if there was some 
heat and it evaporated. 
Q. And any question of the driving rain seep-
ing through the wall would be very seriously 
aggravated if the mortar mix were weaker than 
1:6? A. It would have an effect on it. If 
it was one of these very, very low ones the wat-
er penetrating the joint would make it disin-
tegrate . 
Q. Then 
were, you 

the building of each cook-house. There 
told us yesterday, to be some shelves 

20 

JUDGE: Can I interrupt. Once the mortar or 
cement is set does the penetration of the rain 
or moisture reduce the cement content or once 
it is set ? A. It is impervious, but 
if it is an inferior mix and there is a pre-
ponderance of sand it might. 
JUDGE: Would there be an actual reduction of 
the cement content? A. Yes. 
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JUDGE: But it would have to be a bad mix in 
the first instance? A. Yes. 
MR. MACKIE ROBERTSON: That effect would happen 
on the mix as specified for this contract? 
A. A 1 : 4 mix I' 
It would 

do not think would disintegrate 

Q. Or 1:6? A. It is doubtful. It is very 
weak, but it might. It might if it v/ere 1:9, 
but if it were 1:5^ I don't think it would. 

30 Q. Although you say 1:6 is a weak mix, it is 
not uncommonly bad? A. No, it is used, but 
it is not a good thing. 
Q. It was more important than ever that the 
specification should be adhered to? A. True. 
Q. Coming to the question of the shelves in 
the kitchen, would you look again at the first 
plan? In the floor plan in the left hand cor-
ner in the middle of that floor plan there is a 
description "2 No.10" shelves", which means 2 

40 shelves. A. Could we refer back to the 
specification? 
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Q. Ju3t one minute. On reading the plan that 
indicates to you as a "building man that there are 
to be two shelves in that cooIdiou.se, and it is 
common practice that where you show the detail in 
one place. you don't repeat it in every house. On 
the plan that would be 
house? A. Yes. 

shelves 'in every cook-

Q. Now you want to 
Page 9? number 44. 
rooms. 

reiei 
a 

to the 
A /Usrol dwelling 

s p e c i f i c at i on. 
unit lias two 

Q. Do you agree with me that the answer to this 
question - one shelf or two shelves depends upon 
the interpretation of the words dwelling-unit? 
A. Yes. 
Q. Having got the wall plate level, the roof 
trusses were the next item, I think. Were thejr 
formed in accordance wi+h the specification or 
was there a slight variation? A. There was a 
slight variation in this respect in that the tim-
bers were not framed - they were not recessed one 
into the other. We discussed when the sample 
truss was being prepared. I explained that. If 
we had recessed the timbers it would have weaken-
ed the truss and it was ultimately decided that 
it should be completed and placed on top. 
Q. The ob j e ct 
mind what the 
is to give it 

of framing joints in a truss,never 
size, the principle behind framing 
strength? A. Providing the 

joints are in proportion. You amplify that. 
Q. You have thought that in this particular case 
instead of giving it strength it would weaken it? 
A. Yes. 
Q. And so to avoid that weakening you"say it was 
agreed that they should be lapped and spiked. The 

it strength? 
to the timber. 

object of that change was to giv« 
A. Yes. To give added strength 

going to give it the strength, I 
ood job would have provided for 
be clenched so tli at it should be 

Q. If you were 
suggest that a 
your spiking to 
firm? A. No, I don't agree with you. The 
theory of joints is one of driving nails into the 
timber. Considerable tests have been made out. 
Providing you put the right number of nails in 
and don't overdo it or underdo it. 
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Q. You don't think the clenching of the nails 
was necessary? A. I don't personally. 
Q. Do you agree it wouldn't do any harm? 
A. It wouldn't do any harm. 
Q. Do you agree it would have added a little 
"bit of strength to the joint? A. No. What 
it might have done in case of shrinkage 
Q. It creates resistance against any deterior-
ation or opening of the joints? A. Yes. 
Q. When you came to the roof, there was this 
question of the extra batten. Do you know when 
the matter was referred to the Oity Engineer by 
the architect? A. I do not know that. I 
definitely remember bringing the architect down 
to the site, and I had the contractor put up a-
section of the timber roof framing at the eaves, 
and I had already drawn out a plan showing the 
position. The architect wished to obtain a 
finish so that the facia board would be as near 
as possible with the inside of the lintel. 
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30 

Q. When you say the architect, of whom are you 
speaking? A. Mr. Tanner. 
Q. Would you have a look at Exhibit 21. That 
is the contractor putting forward a claim for 
this extra, and the next letter, Exhibit 22 is 
a reply from the City Engineer, Mr. Bridge. He 
says: "I am not....detailed drawings". In 
that Mr. Bridger was rejecting the claim for an 
extra. A. That is true, but I think you 
will find that if we count the battens on the 
site I am not sure what I am saying. I 
think there was an additional one which made it 
11. 
Q. Wasn't that additional one put on for fix-
ing the facia bo ard? A • The additional one 
was. 
Q. And according to the plan, the board was 
supposed to be fixed to the ends of the rafters? 
A. But that could not obtain in practice and it 

40 was brought to the notice of Mr. Tanner. 
Q. Did he issue any variation order? A. No, 
he did not. 
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Q. Were the lintels ever rendered on this job? 
A. They were cast on the floor first. 
Q. Didn't you say yesterday they were cast in 
situ? A. The main beams were cast in situ. 
Q. The door lintels and the window lintels were 
pre-cast? A. Yes. When the moulds were 
stripped off they received a brushing of cement 
wash over the faces. Trowelled over. 
Q. The specification in Clause 57 on page 11, 
describes the lintels. (Reads) What you describe 
wouldn't be complying with that? A. Not exact-
ly, but it was rendered. 
Q. You are sure of that? 
it done with a steel trowel. 

I am sure. I saw 

10 

Q. Was it done throughout the whole job? A. It 
was done. When I saw the mould I noticed~sOme 
little open holes and slight irregularities. 
Q. Let us look at your report, Exhibit 23. In 
several places in that report you use the word 
'badly'. In the ablution block you say: "Plaster 

fallen away and needs repair", Room 361: 
"Door has dropped badly", and in 368: "Dropped 
badly". All these things do not indicate a very 
high standard. A. You get this sort of thing. 
The work, after a time, due to the timber in this 
country, it warps and changes and it causes this 
sort of thing. I would not put it down to bad 
workmanship. I would put it down to the material 
which is used. 
Q. Was the material bad? A. It wasn't - when it 
arrived on site to all intents and purposes in 
appearance it looked very good but it was probably 
not. 

20 

30 

Q. But if it weren't good material-it shouldn't 
have been used, should it? A. That is true. 
Q. You see, you use the word "badly". You empha-
sise it. A. When I say it dropped badly, it is 
probably right. It dropped so much you couldn't 
close the window. 
Q. Let us turn to Exhibit 32, which is a report 
written by Mr. C-oodwin. That deals with: "Floor 40 
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defects found yesterday .taking over". 
Assuming that Mr. Goodwin is correct in the list 
of defects he sent out, I again suggest to you 
that the floors were not very good? A. It 
depends on the nature of the crack. Is it a 
hair crack or what? 
Q. fie wouldn't talk about hair cracks in a re-
port, would he? A. I don't know. 
Q. He listed about 20 complaints of cracks on 

10 the floor? A. Yes, I have had them. 
Q. I suggest, looking at that report, it does-
n't indicate good workmanship. There is some-
thing wrong? A. I just expressed my opinion 
about the compaction of the filling. ~ ~That~has 
something to do with it. You wouldn't expect 
that straight away before the houses have been 
taken over. If there is any settlement it will 
crack. 
Q. Which would be settlement over a period of 

20 a month? A. A month or six weeks. 
Q. You think there might, in fact, have been 
settlement of the hard core filling in that 
period? A. I think so. 
Q. You gave evidence yesterday about the valley 
boards and I think you. said the plan didn't pro-
vide for valley rafters. Is that correct? 
A. Yes. 
Q. If jrou would turn to the specification which 
you are referring to, the valley rafters are 

30 provided for? A. Yes, provided for, but not 
in my opinion in a satisfactory way. 
Q. "Down each side.... valley boards"? A. Yes. 
These rafters projected and there was nothing 
underneath to take the ends of the rafters and 
keep them in position. They were f^ing in mid-
air. They could move about. They could twist 
up or twist down. We put in a valley rafter to 
secure the ends of the rafter to keep that firm 
and in position. 

40 Q. Is that what the specification means: "... 
on top of valley rafter?" A. It doesn't say 
what size. 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

N o . 1 3 

Evidence of 
Thomas Henry 
Stone 
Cross-
examination 
continued 



370. 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

No.13 
Evidence of 
Thomas Henry 
St one 
Cross-
examination 
continued 

Q. I suggest to you that where a valley rafter 
is referred to -without a size, it would have to 
he a size to fit the building referred to? 
A. I would say so. I spoke to the architect and 
he said: "Have the valley rafter put up". I 
think it was 6 x 2 , I am not certain," and"'two 6x1 
valley boards on each side in place of the two 
9 x 1 valley boards. 
Q. I think you said yesterday that that was done 
at no extra charge because the rafters were 
slightly smaller. A. It was anticipated that 
there would be no extra charge if it was possible, 
but we were not sure. 
Q. In point of fact I suggest to you that the 
matter was covered all the time. It was not an 
extra- at all because it was there in the specifi-
cation but the size was not mentioned? 
A. I agree. 
Q. How many hours a day were you putting in? 
A. 8 hours. 
Q. You were there 30 per cent of the time, which 
would be 2 hours? A. Nearly 3. 
Q. How old are you? A. 69. 
Q. I suggest to you that for a man of your age, 
though you hove a long way ahead of you yet, to 
oope with three different supervision jobs at the 
one time was a bit more than you could cope with? 
A. I don't agree, I was fit. I got about. There 
were no complaints? 
MR. 0'DONOVAN: Prom your employers. A. From my 
employers. 
ME. MACKIE ROBERTSON: Parts A and B, the two jobs, 
were alongside each other? A. Adjacent. 
Q. And the Patella maintenance job was -g- mile 
away? A. Yes. -J- mile. I was using my motor 
car round the whole site. 
Q. You had quite an area to cover? 
whole thing was 32 acres. 

A. The 

JUDGE: All three jobs? Yoq 
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, J ! 1 MACKIS ROBERTSON: You had to do all this 
yourself except for one 
you couldn't rely on? 

African assistant 
A. Yes. 

who 

Q. When you were giving evidence in theT'Commi-
sion of Inquiry, didn't you indicate there that 
you had rather too much on your shoulders? 
A. I think the commissioner tried to indicate 
that to me I had a lot to do. 
Q. Even for a younger man it was a hig job? 

10 A. Yes, and what made it more difficult was 
writing up all the reports. 
JUDGE: 
you? A. 
it didn't t 

You don't think it was too much for 
A. It aid not tax me. I was tired but 

me. 

In the Supreme 
C ourt of Kenya 

Plaintiff's 
Evidence 

N o . 1 3 

Evidence of 
Thomas Henry 
St one 
Cross-
examination 
continued 

IE. MACKIE ROBERTSON: 

20 

30 

40 

think it was sail 
In the Commission I 

that you tried to make two 
visits a day. You were asked how often you 
were there and you said: "Well, I tried to 
make two visits a day. One in the afternoon". 
A. Yes. 
Q. In the same way as you had a lot of work to 
cover when these inspections were made, it is 
not like carrying out a detailed inspection of 
one dwellinghouse. It was a fairly big job? 
A. It was a big job. 
Q. The list of defects which you made out on 
these inspections in conjunction with the build-
ing inspectors and people, these were a list of 
patent defects, defects which you could see? 
A. Yes, one could observe. 
Q. Things on the surface? A. Yes. 
Q. If you had come to a batch of mortar which 
was 1:15 for instance, you wouldn't have been 
able to see that? A. Not if it was at the 
back of the walling. If it was underneath you 
couldn't see that. You would have to spend the 
whole of your time looking at every joint. 
Q. So that at these inspections there was real-
ly no check up at all on mortar or concrete mix-
es unless you saw something falling away? 
A. I did stay there to see mixes. 
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Q. I appreciate that. We have got that recorded. 
What I em speaking of now are those visits of in-
spection. The inspections prior to handing over. 
On these inspections you walked round the "block, 
you poked your nose into each room, and provided 
it looked all right you went on to the next one? 
A. Building inspectors poked into the mortar, 
checked the floors for soundings, examined the 
timber and joints and things you would expect 
them to look for. They knew where to look for 
trouble. I consider they made a very good examin-
ation. 
Q. But, as you said before, it would have been 
impossible to look at everything? A. Yes. 
Q. You told us yesterday that after Mr. Mould's 
arrival on the scene and taking over the contract 
he was very strict? A. Yes, he was. 
Q. He was insisting on a strict compliance of the 
specification? A. I think more than the 
specification. 
Q. Would you tell My Lord in what respects you 
think that Mr. Mould was demanding more than what 
he was entitled to? A. In the decorating par-
ticularly. In the finishes to the openings. He 
had these all plastered up and there is nothing 
mentioned about plastering in the specification. 
Q. Which openings do you mean? 
openings. 

A. Kitchen 

Q. You mean the doorway? A. The opening lead-
ing from the room into the kitchen. 
Q. An internal one? A. Ye s . 
Q. Anything else? 
walls. 

A. Hie dressing of the 

Q. It depends does it not upon ones individual 
interpretation of the word dr ng; A. Yei 
Q. The contract required the internal walls to be 
dressed off to a fair face and Mr. Mould was look-
ing for a somewhat fairer face? A. Exactly. 
Q. Anything else? A. With regard to tiles and 
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to "blemishes 011 the tiles. Small specks of 
distemper. He was entitled to "but it was a 
little fastidious. 
Q. There is one complaint with respect to the 
laying of the tiles on the roof. The specifi-
cation required them to be set with-coloured 
cement the same colour as the tiles, and there 
is a complaint that in some places they were 
set in plain cement and colour washed after-
wards? A. I cannot remember that. I didn't 
climh up to look so I could not verify that. 
Q. It could have happened? 
have happened. 

A. It could 

Q. It isn't so satisfactory as mixing it? 
A. No. 
Q. Then the chamfering of the windows you say 
was not done on the outside? A. Not to my 
knowledge, just chisel dressed. 
Q. The specification in fact says: "Allow for 

20 chamfering"? A. Yes. 
Q. To you - a man with your experience, that 
means to cut it away to slope? A. Yes. 
Q. In point of fact we know that the ~*c onDrac-""' 
tor, instead of doing that put in a slight fill-
ing of cement ? A. Ye s. 
Q. That lies up against the wooden frame of the 
window doesn't it? A. Yes. 
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Q. And perhaps particularly in this country, a 
wooden frame shrinks and expands from time to 

30 time, so that you would develop a slight gap be-
tween the wooden frame, and it isn't really 
such a satisfactory job as a proper chamfering? 
A. If you are referring to any drift of water 
under the frame, I don't think you would find 
any difference between the chamfer and the 
cement. 
Q. Consider this. It has already been describ-
ed by one witness that he saw some totos bang-
ing away with a bit of metal and knocking out 

40 the cement. That is one risk that there is 
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with this cort of house which you wouldn't get 
with a chamfer? A. A plain chamfer would 
still "be a plain chamfer. 
Q. Por the purposes of this specification a cham-
fer would "be "better than the cement? A. It 
would stand up to harder wear. 
Q. What do you understand "by the phrase "a metal 
cramp"? A. It can "be an ordinary "bent angle 
"bracket. 
Q. What sort of metal is it made of? A. Unless 10 
it is specified it can "be any thickness. 
Q. Is there any recognised standard in the trade? 
A. One would expect a reasonably stout piece of 
material to be bent to form. 
Q. And it should be strong enough to hold door 
frames, etc. in position? A. Yes. 
Q. Strong enough to resist any normal movement 
in the wood itself? A. Yes. 
Q. So that if door frames and window frames have 
pulled away from the wall, it indicates that the 20 
wood was not seasoned and the cramps were not 
strong? A. As you have just'said, there, are 
some very hard cases down there, and they bang 
ab out 
Q. Short of anyone attacking it with hob-nailed 
boots, the pulling away indicates that the cramp 
has not done its job? 
JUDGE; That is if the door has not been subjected 
to rough treatment. 
MR. MACKIE ROBERTSON: In the ablution doors, I 30 
think you said they were reinforced by a bolt go-
ing through from one frame to another? A. Yes. 
I don't know whether that was put in afterwards. 
I went down and saw a bolt. 
Q. Did you also notice when you went down about 
six weeks ago that the plaster round the door 
frames didn't seem to be standing vip very well? 
A. It had broken away, but I attributed that to 
someone putting the bolts in afterwards. 
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Q. The idea of having the holts was quite a 
good idea? A. Yes, If it had been put in 
before the plaster. 
Q. And if it was a good plaster it should 
stick? A. Yes. 
Q. Did you notice on your visit that as you 
walked past the ablution blocks a large number 
of doors were standing open? A. I don't 
remember. 
Q. Did you test the self-closing aspect of the 
doors? A. When I was there I didn't go down 
with the set intention of testing the doors, 
but I can fully remember that there was a spring 
put at the back of the door. 
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JUDGE: Is this when you were on the site re-
cently? A. No, when I was Clerk of Works. 

MR. MACKIE ROBERTSON: I suggest that in spite-
of the spring and in spite of the instructions, 
a very large number of them are not, in fact, 
self closing? A. They might not be. I can-

20 not say until I go there again, I will go and 
see it. 

Q. Just before we rise. You will remember 
telling us yesterday about the hinges used on 
the doors, and you said that the ones used 
were all drilled for screw holes. Would it not 
be quite a simple matter to open up one of 
these holes so that a bolt could go through? 
A. It could have been done, but I didn't quite 
see what was the object of the bolt. 

30 Q. Never mind the object, it was there in the 
specification. A. I look at things from 
another angle, and I couldn't see why a screw 
wasn't just as good as a bolt. 

Q. The point is this, could the bolt have 
been done? A. It could have been done at 
extra expense. 

ADJOURNED FOR COURT TO VIEW THE SITE. 
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10.30 a.m. 4th July, 1957, resumed. 
All present as before. 

MR. THOMAS HENRY STONE: 
Cross-examination by Mr.Mackie-Rohertson: (continued) 

Q. Now, Mr. Stone, ĵ cu visited the site of this 
contract yesterday afternoon with the court? 
A. Yes. 
Q. The buildings we saw were the buildings which 
were put up by the Plaintiff under your supervi-
sion as Clerk of Works? A. Yes. 
Q. And whilst you were there yesterday afternoon 
you tested the mortar in the super-structure wall 
at a number of places? A. Yes. 
Q. And so did Mr. Mould? A. Yes. 
Q. Now in some of those buildings where the tests 
were made either by you or Mr. Mould, the mortar 
appeared to be very sub-standard? A. •Jo, 1 CiO 
not. I should say it would be below 1 in 6. 
Those were just small sections. Not the majority 
of tests. 
Q. In some places you think the mortar was up to 
specification? A. Yes. 
Q. And in the minority of the places tested it 
was below specification? A. It was below 1 in 
6, but I would not say how much. 
Q. In some places there was evidence of re-point-
ing having been done since the job was completed? 
A- Yes, there was new pointing on one particular 
block, I saw that fresh mortar. 
Q. The re-pointing was very obvious where it had 
taken place - over-painting, whitewash, limewash? 
A. On the external wall, yes, it was there, I 
s aw it. 
Q. But was it possible to say whether the re-
pointing had been done on other walls which had 
not been lime-washed? A. I did not see any. 
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Q. It would be much more difficult to see? 
A. I should think it would be more difficult. 
Q. Now, did you notice the mortar splay which had 
been put round the windows instead of chamfering? 
A. I saw the mortar on the windows ~ the shutters 
to shut the windows, - and I also saw the mortar 
to the louvre windows. 

JUDGE: 
Q. That is the mortar on the sills? A.Yes. 

10 Q. And did you see at one particular window that 
mortar had been lifted off the sill? A. Only at 
the louvre window, not on the main shutter. 
Q. Now, let us come to the hole in the floor, Mr. 
Stone. Did you accompany the court into one room 
where a hole had been dug in the floor? A. Yes. 
Q. Through the concrete right down into the hard 
core? A. Yes. 
Q. Sut I think we were unable to see the founda-
tions because of the water lying in the bottom? 

20 A. That is so. 
JUDGE: 
Q. The depth of that water? A. I did not 

try the depth. 
Q. Can you hazard an estimate? A. I would 

not like to hazard. 
Q. There was certainly several inches of 

water?- A. Oh yes, there was more than 
9 ins., or perhaps a foot. 

Q. In the first place, Mr. Stone, v/as there any 
30 evidence that that hole had been tampered with, 

that the concrete floor slab had been altered in 
any way from the original floor slab, or that the 
rock fill had been altered? • A. I think the 
rock fill had been disturbed, that it had been 
moved. I think it has been pulled about. I saw 
that it has been disturbed. 
Q. Would you agree that the hard core fill was the 
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original hard core fill? A. Well, it is very 
difficult to commit myself to that, but I should 
say it is similar to what I saw going into the 
building. 

rhat it was Q. Ana you will agree, Mr. Stone, 
comprised of rocks or boulders of considerable 
size? A. In length, but I did not notice any-
thing more than 9 ins. in depth. 
Q. And there was practically 
of any small, broken, stone? 

no evidence at all 
A. Verv little. 

Q. And allowing, Mr. Stone, for the necessary 
disturbance which would arise in taking out such 
stones as had been taken out, there was no evid-
ence of layers in the back fill? A. That is 
my reason for saying it looked as though it had 
been disturbed. 

10 

Q. As v/e saw it, it looked as if the stones had 
just been dropped or placed in position, one oil 
top of the other, until the whole depth had been 
filled up, allowing for your view that it appear-
ed to have been disturbed? A. It looked as 
though it had been t cUHpG Cl W1 th. 
Q. I suggest, Mr. Stone, that using hard core of 
that nature ramming would be a virtual impossi-
bility? A. Very difficult. 

MR.MACKIE-ROBERTSON: 

20 

In this connection, My lord, I would say 
that we have agreed on both sides to dig 
a further three holes and after Mr.Stone 
has given his evidence he is going down 30 
there as a representative of the Council. 
Mr.St one will choose three separate rooms. 

Q. Now, Mr. Stone, in your evidence-in-chief you 
referred to a report which you had made concern-
ing the depths of the foundations? A. Yes. 
Q. Would you look at that and see if that is the 
report about which you were speaking (BEFORE THE 
WITNESS)? A. Yes, that is my writing. 
Q. Now, on one or two of those pages"" there are 
some comments in pencil v/hich I do not think are 40 
in your handwriting? A. No. 



379. 

10 

Q. 
A. 

Do you know whose handwriting they are? 
I would not know the handwriting. 

Q. Now, the key to the depths which you have 
shown there is indicated by coloured crayon? 
A. Yes; but I do not know.whether I put the 
coloured crayon. I am not too sure about that. 
No, I think I only marked the depths in feet. 
Q. On the bottom of that first page there is 
a....? A. There is a key here. 
Q. Is that done by 37-ou? A. No. 

20 

Q. Well now, would you look through the dif-
ferent pages and tell me if in some instances 
you have not reported a depth of three courses, 
or 3 ft? A. I put the number of courses 
alongside. 
Q. And in some instances it is three? A. The 
numbering of the courses are marked there•and a 
section of the courses as well, - " 1,2,3,4". 
I marked the total number of-courses, in every 
case, I think. I think so, yes. 
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Q, Taking page 4 as an example, you have shown 
both the blocks demonstrated on page 4 as being 
three courses in depth? A. Yes. 
Q. And there is a pencilled comment on the 
side. What does it say? A. "Contractor 
claims more than three courses - dug hole 
t>roved four courses". 

30 
Q. Now, wasn't there some argument between 
yourself and Mr. Gooawin at one time about the 
depths of the courses? A. He spoke to me 
about it. 
Q. And he produced figures which were different 
from, yours? A. Yes; and-there may be one 
other I think he spoke about, I am not sure. 
Q. Isn't there another sheet where you are also 
showing three courses, filled in in red? A. It 
does not mention the courses on this one. 

40 
Q. What depth are you showing on that plan • 
there, page 3? A. There is various depths, 
from 3 to 4 ft. 
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Q. And there is a note on that sheet to what 
effect? A. "Contractor claims 2 ft more -
mistake in Mr. Stone's pen - four units only • 
affected". I do not quite follow that remark, 
as to where it applies. 
Q. Anyhow, you had this disagreement with Mr. 
Goodwin on the question of your figures, some of 
which you disagreed? A. Yes, he spoke to me. 
Q. And on that occasion I think that you stuck 
to your guns and said those were the figures that 
you had there and those you "believed to he correct? 
A. I said I "believed to be correct; "but I think 
I also amplified it and said it would he necessary 
to prove the figures, which I understood he did 
afterwards. 

10 

Q. To the best of your knowledge and belief, Mr. 
Stone, are the figures which you have given there 
correct? A. To the best of my knowledge and 
belief. I may have made a mistake and I was not 
aware. 20 
Q. We can all make mistakes, Mr.Stone; but you 
did not fill these figures in from guesswork? 
A. No, I kept a book and I recorded those on my 
visit and then I compiled this from that. 
Q. So that that report of yours comprised your 
actual observations of the work? A. Yes. 

(REPORT PUT IN AS EX. D.) 

Re-examined by Mr.O'Donovan. 
Re-examination Q. I think you said, Mr.Stone, that with regard 

to the depth of these foundations,•it should be 30 
necessary to dig holes? A. Yes, I did say 
that. That was after I had been told about a 
query by the contractor, Mr. Goodwin, the contrac-
tor queried Mr. Goodwin and then I said it would 
be necessary to dig holes to prove them. 
Q. Do you dispute the results of the digging of 
the holes? A. I would not dispute, but I did 
not actually see them. 
Q. The points on which I wish to ask you ques-
tions are rather disjointed - first of all, you 40 
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were given a lot of figures showing the result 
of an analysis of mortar and concrete? 
A. Yes, yesterday. 
Q. And I think you agree that on the whole the 
main ones you were given showed a very poor 
mixture? A. A considerable number showed a 
poor mixture. 
Q. Are those results in any way representative 
of the class of this work as a whole? A. I 

10 do not think so, no. 
Q. Is it possible for somebody with experience 
to select the bad patches in an extensive work 
of this sort? A. I answered you this ques-
tion. If I v/as put in charge as a supervising 
officer, selected for the Council and paid by 
them, I should look for the worst places and I 
dare say find the worst places, with my knife, 
going about, not taking the good ones, taking 
the bad ones. 

20 Q. What would you say about the possibility of 
that having been done to produce the results I 
have just talked about? A. I would not like 
to suggest - I think it was done. 

JUDGE: 
Q. You are not suggesting that there was 

any...? A. Deliberate intention 
of finding the v/orst. 

Q. I v/as not putting it as high as that -
there v/as no deliberate intent to mis-

30 lead, but it would be perfectly natur-
al for anyone looking for defects to" , 
go over the v/orst places? "A."Exactly, 
I am not suggesting it was dishonest. 

Q. If you went over the work in the new City 
Hall Extension over the road, do you think you 
could find bad spots there? A. If I looked 
for them, yes. 
Q. Now, you say it is possible to tell whether 
re-pointing has been done? A. It is possi-

40 ble to locate fresh pointing. 
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Q. Even if painted, over? A. Yes. 1'f you re-
paint over it you can just chip the fresh paint 
off and you will see the new pointing. 
Q. And on the whole, as a general comment, what 
would you say as to the character of the mortar 
you tested yesterday? -A. I should say that 
is a reasonable quality, and 1 in 6 that I tried 
with a screwdriver ana a knife. 

external walls 
A. There was 

Q. Did you see any mortar in the 
which you would have condemned? 
one place where we were looking for the Ruberoid 
there'v/as a place that was definitely a weak 
place, in one spot only. 
Q. Would you have condemned anything else had 
you noticed it, any other of the mortar in the 
external walls? A. I would not have condemn-
ed any other part; but there is a chance of 
that being some mortar that was left to dry and 
used up instead of using fresh. 
JUDGE: 
Q. What you were saying is that when the mortar 

had partly dried it would lose strength, it 
would not have its proper strength? 
A. When it is exceedingly dry and left too 
long. 

Q. And that would not be as good as it should 
be? A. No. 

Q. The mix need not necessarily be wrong, the 
original mix? A. No. 

Q. But, in fact, the mortar was poor, it should 
not have been used? A. That is right. 

Q. Will you look at the plan showing the layout 
of the block, where it was agreed that the re-
pointing had been redone by the City Council (37) 
A. Yes; and they did not finish redecorating. 
Q. What have you to say about a comparison of 
the mortar used by them and that used by the con-
tractor? A. The mortar that I tested was in-
finitely superior to that which was on building 
37. 
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y. The re-pointing mortar? A. Yes. 
Q. The contractor's was infinitely superior? 
A. Yes. 

JUDGE: 
Q. This mix lto 2, can you tell me, for 

the record, how hard that ought to "be 
when tested with a screwdriver? 
A. I should say it would require con-
siderable pressure to force the screw-

10 driver through the joints - as a matt-
er of fact, it would require an in-
creased pressure the further you went 
in. You would not require an excess-
ive to start with but once you 
broke through the little pointing 
core, the external face of that, you 
should be able to exercise quite con-
siderable pressure before you got the 
screwdriver through. 

20 Q. Your screwdriver would go through with 
the exercise of considerable'"pressure? 
A. Yes, pressure that one man could 
exert. 

Q. You would not expect it to resist the 
screwdriver entirely? A. No. 

Q. What strength mixture would you expect 
before you would fail to get the screw-
driver in at all? A. 1 in 3, or 
1 in 2. 

30 Q. Did you say that a screwdriver would enter 
as a result of abrasion - would penetrate by 
reason of abrasion? A. Yes, the action of 
turning the screwdriver, you would grind a way. 
Q. You would have to grind your way through -
drill your way through, almost? A. Yes. 
Q. One would not be able simply to insert the 
screwdriver without drilling? A. No, I 'do 
not think one could place it there and push, 
it would not go in. 
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JUDGE: 
Q. Was there any place yesterday, that you came 

across, where it could "be pushed in without 
a drilling action? A. I did not find a 
place. 

Q. Did you see any 4 in. hoop iron used for 
"bonding the v/alls yesterday? A. No, the least 
dimension hoop, iron that I found was . Any 
other places it was J. 
Q. Is it proper hoop iron that you saw yesterday? 
A. Yes. 
Q. The kind that you approve? A. Yes; and 
when one tries to "bend it it withstood a consid-
erable number of turns - in fact, I did not 
break it. 
Q. Do you recollect you were shown one place, I 
think it is the office block, where hoop iron 
had been inserted towards the bottom every alter-
nate row, and then there was one place oh"""that 
office block where it had been inserted one 
course - in other v/ords, there was- an interval 
of three courses instead of two? A. Yes, 38B. 
Q. Were you shown or did you observe any other 
example of that on any other block, of hoop iron 
having been missed out? A. I examined several 
and I saw the hoop iron extending; and then in 
another place there v/as not any hoop iron and I 
tried to dig out the mortar but it was too hard. 
Q. Apart from that one spot on that one building, 
did you observe any other place? A. I did not 
see any other place v/here the iron was missing. 
Q. Did you observe any place where the damp 
course had been omitted? A. No, I did not 

Q. Was the damp course which you saw the type 
you had approved? A. Yes, it v/as. Answering 
your previous question - at least extending it -
one place where we thought there was no bituminous 
damp-proof course, we did find it eventually, 
after scraping the mortar away. 
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Q. How are floors laid, are they laid in 
layers, the concrete on the floors? A. No, 
the concrete is deposited as one homogenous 
mass. I exclude the screeding. 

Q. And how are the concrete foundations, not 
layers? A. Ho, they are cast as for the 
floors, in mass. That is in solid section 
groups, not laid in sections one above the 
other. 

Q. So would a dishonest contractor be able to 
cover up the kind of quality of cement used in 
the foundations or on a concrete floor? 
A. I cannot see how he can do that, if he 
laid an inferior quality concrete in a trench 
and then put a harder mix of the stronger sec-

20 

tion above it, one could see that, 
was done before it completely set. 
not be homogenous, you could knock 
In other words, there would be 
between. 

unless it 
It would 

it off. 
a j oint 
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Q' In how many blocks, yesterday, in how many 
buildings did you see mortar splayed or 
coming away 
That was in 

from the windowsill? 
the kitchen. 

A. 
fillet 
One 

Q. Was the mortar good quality? A. Well, 
I did not handle the mortar. 

Q. Was this method of chamfering visible to 
the architect and yourself when the works were 
being built? A. Yes, we saw it being done. 

30 Q. Both of you, Mr. Tanner and yourself? 
A. Yes. 

Q. Do you think Mr. Mould must have observed 
it? A. I think he could have done, I think 
the windows were in a stage of construction 
when he entered the site. 
Q. Is it easy to tell, even after they have 
been made? A. I should think it would be. 
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Q. Now, all the floors which we saw yesterday 
in several "blocks, are 
or are they patched up 
consider they were the 

they the original floors, 
or re-floored? • A. I 
original floors, even in 

the lavatorv blocks, where there was a crack. 

in your opinion, Q. A; 
tory? A. Yes. There they had slight 
but they were satisfactory floors 

those floors, 
Y c 

atisi ac-
crazing 

Q. Are they as satisfactory as you get with 
this type of filling underneath? A. Yes. 

Q. What have 3/ou to say to the suggestion that 
as this is the wet season, 37-oii would not notice 
cracks on the floor, or that they would close? 
A. I do not quite follow that. 

Q. You have said you have a lot of•experience 
of black cotton soil? A. I have, yes. 

Q. What happens to black cotton soil when it 
gets wet? A. It bulks and exerts great 
pressure. 

Q. And what does it do to a building on top of 
it? A. It lifts and cracks the walls. 

Q, What have you to say to the suggestion that 
there are no very serious visible cracks in the 
floor or the walls because it is now the wet 
season? (NO ANSWER). 

JUDGE t 
Q. I think the point is this - if there 

are cracks in the wall, would they be 
more visible in the wet or the dry 
season? A. They would be more 
visible in the dry season. 

Q. Would you explain that? A. In the wet 
season the floor,' once a crack appears, a crack 
is always there. Now, in the wet season it will 
open, in the dry season close. 
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Q. Is your last answer correct then? His Lord-
ship asked you whether it would "be more visible 
in the wet season or dry season? A. In the 
wet season. I want to correct that answer. 

JUDGE i 
Q. It would be more visible in the wet season? 

A. Ye s . 

Q. And the reason for that being? 
had a piece of pape: 

A. If you 

Q. lake the wall first of all. You say the 
cracks would be more visible in the wet 
season in the walls? A. Yes. 
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Q. And the reason for that being? A. That 
any black cotton soil will try to lift the 
wall, if any movement had taken place. 
This is assuming that the building is on 
black cotton soil. Now in the dry season 
shrinkage would take place and a crack in 
the wall would come together. The black 
cotton soil would resist, it would decrease 
in height. The swelling would go down due 
to the dryness and the cracks would close 
up. 

Q. Now, what about the floors? A. If there 
had been any blaok cotton soil underneath 
to any great extent, the floors would have 
completely cracked right across and opened. 
There would be a distinct difference be-
tween the two layers where the crack takes 
place. I have experienced that in this 
country. Unfortunately, I did not excavate 
sufficient black cotton soil in the Railway 
houses and they lifted inches. 

Q. Again do you say that they would tend to be 
more visible in the wet weather than in dry? 
A. Yes. 

Q. If there had been a crack caused by the hard 
core filling subsiding to some extent and 



388. 

In the Supreme 
G ourt of Kenya 

Plaintiff's 
Evidence 

No.13 
Evidence of 
Thomas Henry 
St one 
Re-examination 
continued 

JUDGE: (c out inue d) 

again assuming there was "black cotton soil 
below, yet in wet weather it would tend to 
lift it back? A. Yes. If there was black 
cotton soil underneath. Mind, an inch or so 
would not affect. It would require a cer-
tain depth. 

Q. What sort of depth of black cotton would be-
gin to have effect. A. You require at 
least 6 ins. - between 4 and 6. 

Q. Did you observe any cracks in the floors 
yesterday which were attributable to the movement 
of the filling underneath?. A. I agree there 
is a slight subsidence in the filling, 1/16 to 
l/8 drop. 

Q. Did you see any cracks occasioned by that? 
A. Yes. 

Q. Did you observe any cracks yesterday which 
had not been repaired and were attributable to 
that? A. I think I did see some cracks, but 
of course there was crazing in the concrete as 
well, but I saw one or two cracks. 

Q. In which blocks? A. Yesterday I did not 
t ake p art i cul ar n ot e . 

Q. Anyway, you saw one or two? A. Yes. 

Q. Not a substantial number? A. Hot a sub-
stantial number, just one or two. For instance, 
I think I saw a crack on the ablution block. 

Q. Now, with the movement of black cotton soil, 
between dry weather conditions and wet weather, 
would a crack, once created, ever close up suf-
ficiently to be invisible? A. I do not think 
so. You would always see it. 
Q. Is it visible even under the best circum-
stances? A. Yes. 
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10 

Q. You say that building inspectors who exam-
ined buildings room by room before taking them 
over, knew where to look for trouble? 
course they do, they are used to it. 

A. Of 

Q. And how do they test floors? A. They 
produce an ebonj7- rod and if you bounce that on 
the floor it will give a noise. If it has a 
hollow it v/ill distinctly ring and an ebony 
rod will jump up. 

Q. Did they use that? A. Yes. 
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Q. Did they test all the floors? A. Yes. 

Q. And any that were hollow, what happened? 
A. Well, there was a mark put on the floor. 
It had to be cut, examined and repaired. 

Q. Was that done? A. Yes, in many cases. 

Q. Was any hollow which was detected not done? 
A. Not to my knowledge. All that were examin-
ed and marked we had them repaired. 

JUDGE: 

20 Q. I think I did understand you right, that 
you said that if any cracks caused by sub-
sidence of the hard core filling would 
have appeared within a few weeks, shortly 
after the laying of the concrete? A. It 
takes, say, 28 days for the concrete to 
become hard. Well, after that you get 
this settlement. 

Q. What I am getting at - would you get cracks 
appearing, say, a year or more after that? 

30 A. Yes, it can go on. 
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JUDGE t (c ont inue d) 

Q. It can go on? Ye; 

Q. It means that the cracks would not necessa-
rily appear only "before inspection? A. No. 
Cracks would appear almost from the time 
the concrete is laid, say 20 minutes after 
it is examined the concrete begins to become 
hard, but it becomes set, but if subsidence 
takes place in that time the concrete will 
crack; or if someone happens to walk over 
the floor say 24- hours after it has been 
laid and there is slight movement in the 
filling, that will crack it. 

Q. If, in fact, subsidence takes place after 
the inspection,•the crack may appear later, 
too? A. Yes, I have seen that. If one 
takes buildings alongside the Durham Road, 
where there is heavy traffic. 

Q. That does not apply to this estate? A. It 
does along Durham Road, not in the interior 
of the estate, where we were. 

Q. Would you expect the•floors to crack any 
further now? A. Well, I should not think so, 
not inside, only on the right side where there 
is traffic. 

Q. You would expect it there? A. Yes; but 
not inside the estate. 

Q. Did you see amy signs of settlement of the 
f ound at i on s ye st e rd ay ? A. No. 

Q. Or any wariness of the roof or tiles? A. No. 
The first thing I would look for is uneven facia 
line . 
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Q. And was there any indication? A. No. 

Q. Did you observe any opening of the timbers 
in the roof trusses or elsewhere? A. No, I 
did not. 

Q. Now, the filling in the floor, the bould-
ers which you. saw you say were up to 9 ins. 
in depth? A. Yes. 

Q. You think-that was the maximum, do you? 
A. Of course, the;- should have been six; 
but I cannot see how one can see every block 
that goes in. 
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Q. Did Mr. Tanner see that? A. Yes. Not 
necessarily those buildings we saw yesterday. 
JUDGE: 
Q. He saw the type of filling going in? 

A. Yes. 

Q. Did he approve of it? A. Yes. 

Q. Is it composed of a very hard rock? 
A. It is not as hard as the greystone. 

Q. Could you break it with a hammer? 
A. You can break it. 

Q. Is it so fragile that with ramming it 
would produce very small broken chips? 
A. Well, I never saw it produce small lumps. 
It did not disintegrate into powder. 

Q. Now, the block to which-you referred, 
where the hole had been dug, the room which 
you entered where the floor had been taken 
up? A. Yes. 
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Q. Do you recollect Mr. Mould making some ob-
servation there about the absence of a foundation 
A. Yes, that was where the kitchen stack buts 
into the room. Now, I brought that up when the 
foundations were being constructed. 

N o . 1 3 JUDGE: 
Evidence of 
Thomas Henry 
St one 
Re-examination 
continued 

Q. You say you brought that up in the course of 
construction? A. Yes. But could I put 
it this way. I always examined the plans 
very carefully, and I examined the plan to 
see if there was any foundation shown under 
the stacks to the kitchen and I could not 
see anything marked on the plan. It was not 
clear. So I referred it to the architect 
and I asked him what did he propose to do 
about the foundations for the stacks. He 
said: "No, we won't put that in". I even 
prepared a small scale sketch of what I 
wanted done and he said we would not provide 
a foundation, we would build a kitchen 
breast on the concrete floor. 

Q. Presumably in the interests of economy? 
A. Exactly. I would say part of the stack v/as 
on the internal walls. 

Q. Do I understand you correctly, that you did 
not support the claim of the extra kitchen 
shelves? A. I could not support the claim of 
the extra kitchen shelves. 

Q. And you did not support the claim in respect 
of the blasting outside the foundations - the 
running round the'edge of the floor slaps? 
A. No, I did not, because that has been already 
marked on the plan. 

Q. Are there any other of the extras claimed 
that you disagree with? A. None. 
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Q. Ivlr. Wevill, in his report, when he speaks 
of poor mortar, has this to say: "Mortar 
varies remixed". Do you or do you not 
agree that poor mixing, allowing mortar to 
stand too long, or re-mixing are possible ex-
planations for the very bad analyses? 
A. It could be. That could happen. 
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JUDGE: 

Q. There is a difference here, I think, be-
tween analysis, which shows' the actual 
cement content and the question of the 
strength of the mixture afterwards -
between mixing or allowing it to stand 
too long. Would that actually affect 
the cement content on analysis? A. I 
think it would be affected, the analysis. 
I think you get a weaker result. 

Evidence of 
Thomas Henry 
Stone 
Re-examination 
continued 

Q. It clearly would affect the strength of 
the finished article? A. Yes. 

Q. But you think it would tend to show a 
reduced cement content on analysis? 
A. Yes, I think it would. 

Q. I think you said over-trowelling causes 
excessive cement on the top of screed? 
A. It can destroy cement. It pulls it to 
the surface. 

Q. Would you say, then, that the way "this"' 
cement is treated or handled can affect the 
proportions of the mixture? A. Yes. 
Before the initial set takes place, you alter 
the composition if you draw the cement by 
working it. You destroy the strength of it. 
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Evidence of 
Thomas Henry 
Stone 
Re-examination 
continued 

JUDGE: 

Q . What is the effect of excessive water? 
A.'That is very detrimental. Unless you get 
the required amount of water, the tests have 
shown that if you add too much the strength 
of the concrete or mortar go down. 

Q. Could the causes to which I have referred 
poor mixing, allowing it to stand too long, 
re-mixing - could that happen innocently? 
A. Yes, I think so. As a matter of fact, it 
one of the things you look for. If I find 
I kick it off the board. 

xs 
it 
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CLOSE OP CASE NOR THE PLAINTIFF 

MR. 0'DONOVAN: 

I close, subject only to putting in by consent 
results of fresh analyses of mortar and concrete. 

MR. SCHERMBRUOKERs 
The samples are being taken by arrangement of 
both parties. 

MR. SCHSRMBRUCKERt - OPENING ADDRESS. 20 


