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IN THY PRIVY COUNCIL No. 40 of 1959

ON APPEAT
FROM THE COURT OF APPEAL FOR FASTERN AFRICA
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BETWEEN :

ROSETTA COOPER (Plaintiff) Appellant
-~ and -

1. GERALD NEVILL
2. KENYA EUROPEAN HOSPITAL
10 ASSOCIATION (Defendants) Respondents

RECORD OF PROCEEDINGS

No. 1
PARTICULARS OF CLAIM

IN HIR MAJESTY'S SUPRENME COURT OF KENYA AT NATIROBI
CIVIL CASE NO. 808 OF 1957.

L.Q.T. COOPER .o . .o FIRST PLAINTIFF
MRS. R. COOPER .. .. . SECOND PLAINTIFF
versus
G. NEVILLE .. .o .. .o FIRST DEFENDANT
20  KENYA EUROPEAN HOSPITAL
ASSOCIATION .. .o .o SECOND DEFENDANT
PLAINT,

1. The First Plaintiff resides at Limuru and his
address for service for the purposes of this suit
is care of Sirley & Kean, Advocates, Princes! House,
Government Road, Nairobi.

2. The Second_Plaintiff is the wife of the First

In the Supreme
Court of Kenya
at Nairobvi
Fastern Africa
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Particulars of
Claim,

29th June 1957
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Particulars of
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- continued.

2.

Plaintiff and her address for service for the pur-
poses of this suit is care of Sirley & Kean, Ad-
vocates, Princes! House, Government Road, Nairobi.

3. The First Defendant is a Surgeon having his
office at Sirona House, Nairobi, and his address
for service for the purposes of this suit is care
of Daly & Figgis, Advocates, Northey Street, Nairobi.

4. The Second Defendants inter alia manage and
maintain the Nairobi European Hospital and their
address for service for the purposes of this suit
is care of Messrs., Archer & VWilcock, Advocates,
Mutual Bullding, Hardinge Street, Nailrobi.

5. On or about the lst February 1956 the First
and Second Plaintiffs retained and employed the
First Defendant as surgeon for reward to operate

on the Second Plaintiff for a rupture of an ectopic
tubal pregnancy.

6. The said operation was performed at the said
Nairobi European Hospital. The First Defendant
was assisted by a Nurse or Nurses the servant ox

servants or agent or agents of the Second Defen-
dant.

7. By reason of the negligence of the First De-
fendant and by reason of the negligence of the

said servant or servants or agent or agents of the
Second Defendant or alternatively by the negligence
of one or other or others of them a abdominal swab
was left in the body of the Second Plaintiff.

PARTICULARS OF' NEGLIGENCE OF T'IRST DEFENDANT

Failing to count the number of swabs used in the
operation and to check that the correct number of
swabs was removed from the body of the Second Plain-
tiffs; failing to instruct the said Nurse or Nurses
to keep a check on the number of swabs used and/or
failure Yo personally counter-check the number of
swabs, failure to observe that one swab remained in
the body of the Second Plaintiff.

PARTTICULARS OF THE NEGLIGENCE OF THE AGENT OR
AGENTS OR SERVANT OR SERVANTS OF SECONDD DEFENDANT

Failure to count the number of swabs used in the
said operasvion; failing to detect that one swab had
not been removed in accordance with instructions
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given by the IFirst Defendant or in accordznce with
usual practice.

8. By reason of the negligence aforesaid the
Second Plaintiff has suffered grecat pain and per-
manent injury and the First and Second Plaintiffs
have incurred great loss and expense for medical
and surgical attendonce and othcrwise.

PARTTCULARS OF PAIN AND SUFFERING OF
SiCOND PLATNTIFE

Pain and suffering for nine months after the date of
the saild operation; and pain and suffering in the
course of and as a result of an operation on 29th
October 1956 to remove the said swab, including
Torty six days spent in hospital in connection with
removal of the said swab; further pain and suffer-
ing up to the date of filing this action and pos-
sibility of future pain and suffering.

PARTICULARS OF INJURIES OF SECOND PLAINTIFR

Removal of six feet of intestine; abscess as a re-
sult of the said swab; sinus from the wound; gene-
rally undesirable effect from the point of view of
the future life of the Second Plaintiff of having
had one third of the small intestine removed.

By reason of the premises the First Plaintiff
lost the society and service of the Second Plain-
tiff for the period hereinbefore mentioned and was
put to the expense hereinafter mentioned.

PARTICULARS OF EXPENSE AND LOSS OF BOTH PLAINTIFES
Contained in the scatement marked "A" annexed hereto.

10. The cause of action is within the jurisdiction
of this Honourable Court.

WHEREFORE the TFIRST PLAINTIFF claims against
the Defendants or one or other of them:

Damages for loss of consortium.

WHFREFORE the SECOND PLAINTIFF claims against
the Defendants or one or other of them:

Damages for pain and suffering and injuries.

In the Supreme
Court of KXenya
at Nairobi
Tastern Africa

No.l

Particulars of
Claim,

29th June 1957
- continued.



I the Supreme
Court of Kenya
at Nairobi
Fastern Africa

No.l

Particulars of.

Claim,

29th June 1957
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4.
WHEREFORE BOTH PLAINTIFFS claim against the
Defendants or one or other of them:
1. Shs.10,858/05 special damages.
2. Interest at Court rates.

3. Costs of this sult and in the event of one
Defendant being found not liable costs of
the Defendant so found not liable to be paid
by the Defendant found liable.

DATED at NAIROBI this 29th day of June 1957,
| (Sgd) L. Kean

SIRLEY & KEAN
Advocates for the Plaintiffs.

PARTICULARS OF FXPENSE

lst February 1956 Paid to Joseph Shs. 80.00
" " " mom Gillespie 100.00
2lst February 1956 " v Furopean Hospital 873.75
26th February 1956 mon Towes 200.00
31lst March 1956 " n Spiers 105,00
24th April 1956 " n Hopkirk 80.00
27th April 1956 " v Pregton 210.00
8th May 1956 moon Naia Carberry
' Nursing Home 80.05
10th May 1956 noon Dr, Nevill 510.00
26th June 1956 won Dr, Nevill 600.00
July 1956 1 Tgylord . 694.50
9th October 1956 noonm Dr, Nevill 900.00
15th August 1956 non Tewison 105.00
13th September 1956 " " Thompson 195.00
3rd December 1956 " " Buropean Hospital 1226.75
13th December 1956 " " Furopean Hospital 405.00
3rd December 1956 " " Thompson 550.00
6th November 1956 " " FEuropean Hospital 15.00
22nd January 1957 " % Dr, Carman 300.00
29th January 1957 m o n Dr, Hopkirk 180.00
3lst January 1957 " " Dr., Thompson 30,00
15th Iebruary 1957 woow  Dr, Barber 1663.00
25%th February 1957 "ow Dr, Thompson 45,00
11lth March 1957 "mow TLaboratory of ‘

Clinical Medicine _310.00
Shs. 9458.05

PARTICULARS OF LOSS S
Logs of profit from poultry farm Shs. 1400.00
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No, 2
PARTICULARS OF DuFFNCE OF THE FIRST DEFENDANT

I HER MAJESTYI'S SUPREME COURT OF KENYA
AT NATROBI

CIVIL CASE NO. 808 OF 1957

L.Q.T. COOPLR . .o FIRST PLAINTIFF
MRS. R. COOPER .. . SECOND PLAINTIFF
' versus
G. NEVILL .. . e .o FIRST DEFENDANT
KENYA EUROPEAN HOSPITAT
ASSOCIATION .o .o SECOND DEFENDANT

DEFENCE OF THE I"TRST DEFENDANT

1, ‘Paragraphs 1L, 2, 3, 5 and 6 of the Plaint are
admitted. "

2 The First Defendant denies that he was negli-
gent as alleged or at all.

3. The First Defendant does not admit that any
swab was left in the body of the Second Plaintiff
as alleged or at all. :

4, The alleged injuries, loss and damage are not
admitted.

5e Save as 1s expressly admitted herein, the
First Defendant denies each and every allegation
contained in the Plaint as though the same were set
out herein and traversed seriatim.

WHEREFORZ the First Defendant prays that this
sult be dismissed with costs.

DATED at NATIROBI this 27th day of July 1957.
(Sgd) A.E. HUNTER

Tor DALY & FIGGIS
Advocates for the First Defendant.

In the Supreme

Court of Kenya
at Nairobi

Fastern Africa

No.2
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27th July 1857
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No. 3
PARTICULARS OF DEFENCE OF THE SECOND DEFENDANT

IN HER MAJESTY'S SUPREME COURT OF KFIYA
AT NATROBI
CIVIL CASE NO. 808 OF 1957

L.Q.T., COOPER . .o PIRST PLAINTIFF
MRS. R, COOPER . .o SECOND PLAINTIFF
versus
G. NEVILL .o .o .o FIRST DEFENDANT
KENYA EUROPELN HOSPITAT 10
ASSOCTATION .. .. SECOND DEFENDANT

DEFENCE OF THE SECOND DEFENDANT

1. Paragraphs 1, 2, 4, 5 and 6 of the Plaint are
admitted.

2. The Second Defendant denies that the Associ-
ation was negligent as alleged in the Plaint or at
all,

3. The Second Defendant denies that any mopping-
owab was left in the body of the Second Plaintiff '
as alleged in paragraph 7 of the Plaint, or at all. 20

4. The alleged injuries, loss and damages are not
admlitted.

5. Save as 1s expressly admitted herein the Second
Defendant denies each and every allegation contained
in the Plaint as though the same were set out herein
and traversed seriatim.

WHEREFORE the Second Defendant prays that this suit
be dismissed with costs.

DATED AT NAIROBI THIS 29TH DAY OF JULY, 1957.

ARCHER & WILCOCK 30
Advocates for the Second Defendant.

Copy to:
MESSRS. SIRLEY & KEAN,
Advocates for the Plaintiffs,
Princes House,

Government Road, Nairobi.

MESSRS. DALY & FIGGIS,
Advocates for the First Defendant,
Northey Street, Nairobi.
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No. 4

FOTICE OF AMENDIINT TO PARTICULARS
OF CLATI

STRLTY & KEAN.
LAVVOCATES

Princes House,
Government Road,
NATROBI.

16th January 1958,

Ref: BS/2424.

lessrs, Archer & Wilcock,
Advocates,

NATROBI .

Messrs., Daly & Figgis,

Advocates,
ITATROBI.

Dear Sirs, :
Re S.C.C.C. No. 808 of 1957
L.Q.7. Cooper & lirs. R. Cooper
vs. G. Neville & Kenya European
Hospital Association.

We write to advise you that at the hearing of
this case, we shall apply to delete the word "mop-
ping" before the word "swab" in Paragraph 7 of the
Plaint. :

In order to clarify the matter, we would add
that from our instructions, it appears that a swab
used either for packing or mopping was left in the
body of the second Plaintiff.

Yours faithfully,
for SIRLEY & KEAN

(8gd) L. Kean.

No. 5

NOTES OF PROCEEDINGS

15th July 1957

2nd Defendant, Xenya European Hospital Association,
appears by Messrs. Archer & Wilcock, Advocates,
Nairobi.
J. Chambers
Dy. Registrar.

In the Supreme
Court of Kenya
at Nairobi
Eastera Africa

No.4

Notice of
Amendment to
Particulars of
Claim,

16th January
1958
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to

27th Jamary
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In the Supreme
- Court of Kenya
at Nairobi
Eastern Africa

No.5

Noteg of
Proceedings,

15th July 1957
: . to

27th Januvary
1958 - =
continued.

16th July 1957

Defendant No. 1 G. Neville, appecars by Messrs,Daly
& Tiggis, Advocates, Nairobi.

J. Chambers
Dy. Registrar.

29th July 1957

Defence of 2nd Defendants filed by Messrs. Archer
& Wilcock, Advocates, Nairobi.

d. Chambers '
Dy. Registrar. 10

30th July 1957

Defence of lst Defendant filed by Messrs. Daly &
Figgis, Advocates, Nairobi.

J. Chambers
Dy. Registrar.

16th August 1957

Bhan Singh for Messrs. Sirley & Kean - Plaintiffs.
H.,P. Dave for Archer & Wilcock - 2nd Defendant.

Bhan Singh: Daly & Figgis represent lst Defendant '
- duly warned but not present. Order 9 rule 9(1). 20

By Consent of Sirley & Kean and Archer and Wilcock
hearing fixed for 27, 28 and 29 Jeanuary, 1958,
10.30. Notice to be served on Daly & Figgis on
payment of fees.

J. Chambefs
Dy. Registrar.

13th December 1957

Call over.

Kean. Kalsgi, Three days. Case to sbtay in the
list. 30

J. Chambers
Dy. Registrar.

20th January 1958

Call over.
Mrs, Kean.
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Hunter also representing Archer & Wilcock. Case
fixed for 17.1.58 - but will be heard if a Judge
is available to hear it.

B.R. Miles, Judge.
27th January 1958

Coram NMiles J.

Mrs. Kean for Plaintiffs.

C.W. Salter Q.C. and Hunter for lst defendant.
teD. Wilcock for 2nd defendant.

Mrs. Kean opens:

At an operation a swab left inside body of 2nd
plaintiff. Plaintiffs alleged this due to negli-
gence of lst defendant or simiiarly of 2nd defen-
dants or partly of both.

Law. No law. Each case on own facts. Urry v.
Bierer and others. Times 16.3.55.

Duty of nurse. MNaitland p.86. Surgeon should have
detected that one swab not accounted for. Small
number. He should have counted in +this case., I ask
leave to amend plaint by deletion of "mopping" in
para. 7.

Salter. Defendants should know number of swabs left.

Two kinds of swab, (1) gauze, (2) packing swab. It
vwould be of agsistance if plaintiff told us what
kind of swab left in body.

Kean. ZEach hospital has own system. Two kinds
of swab, (1) abdominal, normally used for packing.
Types vary. May be used for mopping if unusual

amount of mopping; (2) mopping swab - much smaller.

Particular swab was an abdominal swab. I ask for
"abdominal'" to be obliterated.

Salter. If it is clear that this is a type-of swab
which might be used for mopping oxr swabbing, I have
no objection to amendment.

Order. Plaint amended by substitution of "abdomi-
nal" for mopping in paragraph 7.

Kean. 2nd plaintiff discharged from hospital. Un-
well for considerable period. Defence is - Surgeon
- acute attack - sent to Mais Carberry Nursing Home
from 5th to 7th May 1956. Cause not diagnosed. On

In the Supreme
Court of Kenya
at Nairobi
Eastern Africa

No. 5

Notes of
Proceedings,

15th July 1957
to

27th January

1958 -

continued.
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W.C., Barber -
Examination.

10.

28.10.56 plaintiff became seriously ill. Admitted
to New European Hospital. Great pain 3 or 4 days.
Cause not diagnosed. Operation by Ir. Barber.

6 - 8 feet of small intestine removed. Found ob-
struction was a swab. Major operation. Mortal
danger to plaintiff - 46 days in hospital. Pro-
pose to call medical evidence first. Mr, Barber
has to operate to-morrow. Also other doctors are
busy. This will assist development of plaintiff's
case.,

No objection by Salter or Wilcock.
Issues. I frame issues as follows:

(1) Whether a swab was left in the body of
the 2nd plaintiff in the course of the
operation performed by the lst defendant.

(2) If sc, was that fact due to negligence
on the part of the lst defendant.

(3) If a swab was left in the body of the
2nd plaintiff, was this due to negli-
gence on the part of the 2nd defendant.

(4) Was there negligence on the part of both
defendants.

(5) To what damages (if any) are the plain-
tiffs or either of them entitled.

No. 6
EVIDENCE OF WITLFRED CARLISLE BARBER

P.W.1l - WILFRED CARLISLE BARBER, Christian sworn:

Examined Mrs. Kean. I practise as a consulting
surgeon. I am a Bachelor of Medicine and Surgery
of Cambridge University and a Fellow of the Royal
College of Surgeons of England. I have hed my
fellowship for 23 years. I performed an operation
on Mrs, Cooper, the 2nd plaintiff, on the lst Nov-
ember 1956. Mrs., Cooper was suffering from intes-
tinal obstruction. On opening the sbdomen I found
an abscess cavity centrally situated surrounded by
ahderent coils of small intestines. There was a
localised peritonitis. This meens inflammation of
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11.

the lining of the abdominal cavity. I tried to
determine which portion of the adherent intestine
might be causing the obstruction, and I endeavoured
to geparate one or more of the adherent coils, but
I found in doing this that it resulted in leakage
of the bowel content and as there were so many
adherent areas, I decided that the safest plan
would be to remove the whole of the affected por-
tion of the bowel. Afterwards I measured it; it
was approximately 7 feet. I felt something in
the piece of bowel I removed. I handed it to
others who took it outside the theatre and who sub-
sequently informed me what they found. I handed
the picce of bowel tc Dr. Thompson and the theatre
sister, Sister Banks. It was an abdominal pack
or swab. I looked at it, saw it was stained with
bowel convents. I couldn't say if it had a tape
or not. I didn't measure it, but think it would
be about 9 inches by 7 inches. They are not stan-
dard sizes. They vary 2 or 3 inches each way.
That is roughly the average size used generally.
The general size is used in the European hospital
here, for abdominal packing or mopping. The pack
was made 0f something that looked like Turkish
towelling. That 1s the usual material used for
packs ol that type at the European hospital. I
saw 1t in Dr. Thompson's hand as a soft lump of
material, not spread out. I think it was the
definite final cause of the obstruction and of the
abscess. Localised peritonitis is the same as an
abscess in the peritoneal cavity. The adhesions
were cgused by inflammation of the. loops of the
intestines. That -inflammation, it would be rea-
sonable to suppose, was set up by the presence of
a foreign body. Mrs. Cooper was suffering from an
intestinal obstruction which had become acute and
which, unless relieved, would inevitably cause
death. It would be a question of days. The oper-
ation I performed was definitely a major operation.
There were risks to Mrs. Cooper's life and health
attaching to the operation. There was the risk of
general peritonitis. It made the outlook much
more serious, though not necessarily fatal. There
was the risk of leakage from the intestine where
it had been joined together. It might lead in it~
self either to peritonitis or the formation of a
track discharging somewhere on the surface of the
body, a fistula or sinus. The fistula would pro-
long the convalescence. There is a mortality rate
in 2ll major operations. Various complications can
follow a major abdominal operation, e.g. chest

In the Suprenme
Court of Kenya
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complications and formation of clots in blood ves-
sels. This was not a “clean" operation because
there was peritonitis. ‘T can't remember the
exact number of days Mrs. Cooper spent in hospitael
as a result of this operation. It was 5 or 6 .
weeks., I was attending her continuously until
she left hospital. She certainly had a great deal
of pain in the few days immediately following the
operation. She developed a fistula which required
additional treatment. She developed an abscess in
the pelvis which resolved without surgical inter-
vention. The fistula was treated by a "sucker"
and crezams to protect the surrounding skin. It
eventually closed itself before she laft hospital
but she had a discharging sinus from where a drain-
age tube had been left in. It closed and broke
dovn again I believe but did not sce it except
just after Mrs, Cooper left hospital. I don't know
that she has any adhesions now at all. Adhesions
are & common cause of intestinal obstruction. I
can't rule out adhesions developing. The vast
ma.jority of abdominal operations do not result in
the development of adhesions but there is zlways
the possibility in any abdominal operation. There
are approximately 22 feet of small intestine. I
would say that she has probably got sufficient for
normal digestive purposes but the amount lost is
about the borderline amount which might lead %o
ill-effects. If further trouble developed I think
that if she lost more than a third it would have
some effect on her digestive ability. I think a
patient might manage with half the length of small
intestine with little or no digestive disturbances
but they would probably have more freauent bowel
action than normally. I know the patient'!s pre-
vious history of operations and I thought it very
likely that the husband would ask me what the cause
of the condition had been. I rang up Mr. Nevill
and explained what I had found to him, and said
that if I were asked what the cause of the trouble
had been I would have to inform the relative, the
husband. Mr. Nevill agreed that this was the
correct method of procedure. I knew she had had
an operation performed on her by IMr, Nevill for
the rupture of an ectopic tubal pregnancy. I was
wware that a previous operation huad been performed
on Mrs. Cooper by Mr. Preston. T was informed of
1ts nature. I understood it to be the re-implan-~
tation of the ends of the Fallopian tubes and
uterus and the insertion of polythene tubing. I
contacted Mr. Nevill because the last operation
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the plaintiff had had was about 10 months previous-
ly and during that time I had received some infor-
mation., I thought it likely that this swab was
left in at the previous operation. If a swab of
this type was left in a patient, in the few cases

I have scen in 20 years, symptoms have usually
developed in a few months or even weeks.

Q. Assuming Mr. Preston's operation was carried
out in February 1955 and further that from the
period February 1955 until Mr. Nevill's operation
on lst February 1956 Mrs. Cooper had no symptoms
of any foreign body having been left inside her,
does that or does it not for all practicable pur-
poses, rule out the possibility of the swab having
been left in in the operation of February 19557

A, I cannot say with absolute certainty that that
would indicate that the swab was left in at the
second operation, but I think it very likely that
it was.

In the European Hospital provided the theatre
is not in use, I have operated there on many oc-
casions on half an hour's notice. The instruments
have to be sterilized, the trolleys set out, the
materials for sewing and tying, the swabs and packs
set out. In my experience half an hour is suffic-
ient for that. The instruments are kept partly on
a wheeled trolley and partly in an oven - tapes on
the patient!s legs in an abdominal case or on the
patientt!s lower abdomen or other surface in the
course of the operation. The bed is a great deal -
wider than the operating table.  There is a greater
area to be covered with towels and it would make it
a good deal more difficult for everybody concerned
because (1) one is stooping, which is tiring, (2)
the patient is further away from you. Those are
the main disadvantages. The instruments and swabs
would be on the tables and trolleys as usual, Ab-

dominal packs are inserted into the abdominal cavity

for the purpose of exposing the particular place
upon which the surgeon wishes to operate by keeping
other obgtructions out of the operating field. They
are also used when there is a great deal of blood
or other fluid which has to be removed from the ab-
dominal cavity. Those are the two main uses. If
used for the second purpose they would be used for

the function of mopping or swabbing. One would re-

tain it in one's hand. In packing proper for ﬁhe
first purpose depending on the size, I myself if
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wanting to expose the uterus, would use anything
between one and three. These packing swabs would
be placed by the surgeon himself in the body of
the patient. In the European Hospital by my own
observation and knowledge, when the theatre is
being prepared for zn operation case a qualified
member of the theatre staff, but not as a rule one
who is going to take the case, prepares the trol-
leys and places on them bundles of swals and packs
from sterile drums. Before the operation commen-
ces the sister who is taking the case breaks the
stitches in the bundles of swabs and counts them.
The large abdominal packs are usually put in bun-~
dles of three. The small gauze swabs in bundles
of 10 or 12. It varies with different theatre
sisters. I can't say from memory what size they
usc in the European Hospital. If further packs or
swabs are required during the course of the opera-
tion the contents of the bundle are again checked
by the sister before she starts giving them vo the
surgeon. All swabs and packs as they are dis-
carded are laid out individually in rows on the
floor of the theatre where the sister can see them
and count them., At the end of the operation- and
before the closure of the wound is commenced, the
gsister will either inform the surgeon that the
count is corcect, or the surgeon, if she has not.
done so, will ask her if the numbers are correct.
This check applices to every swab taken into the
original count whether it has been used or not. It

is known to surgeons that in the case of an abdomi-~.

nal operation there is a risk of a swab being over-
looked by being unaccounted for by being left in
the body. If T leave a pack in the abdominal
cavity I fasten an artery forceps to the tape which
ig at the corner of the pack or if there is no

. tape I fasten an artery forcep to the corner of the

pack itself. At the European Hospital the packs
are used with tapves. It is my routine when I use
abdoninal packs, It maybe that the sister hands
it to me with a forcep attached but usually I clip
it to the forcep myself, Alternatively I may hold
up the tape and the sister clips it on for me.

This is the same as a "Spencer Wells Artery forcep'.

The smaller ones are about 5" long; they look like
scissors with ring handles and jaws. The locking
catch is a ratchet with two or three teeth. The
tapes with the artery forcep on the end hangs out-
side the wound on the patient'!s body surface. If
there were no tape one would leave a ccrner of the
pack sticking out of the wound. If I were using
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a gwab for mopping I would not attach a forceps.

I would keep it in my hand and hand it to the
sister or throw it on the floor after use. I have
never come across vne vractice that the sister
herself is responsible for fastening a forceps on
the swab. If T were using the swab for mopping
the forceps would get in the way. A mopping swab
would not leave my hand until I decided to use it
as a packing swab, in which case I would attach an
artery forcep. You get hold of the nearest piece
that presents itself to extract the swab and gently
ease the whole thing out. I usually grasp the

pack itself and not the tape. If I have put in
packs in an abdomen I do a mental count of the
pvacks when I insert them. I keep the mental count
in my mind and I expect to find the same number
when I remove them at the end of the operation. I
think if one knows in a big operation that one has
used a number of packs I do sub-consciously feel
round the area in which I hagve been working but I
can!t say that this 1s a conscious search. I do
this because I might be afraid I might leave one
behind. This feeling takes a second or two. I

do not make a general search of the whole abdomen
for packs. It might take half a minute to do that.
Packs always move in the course of an operation
further from the original manipulations and partly
as the result of movements of the intestine brought
about by the patient's breathing. This happens in
every case. The count carried out by the sister

is fallible. This is well known to surgeons. 4
Spencer Wells has disappeared inside the abdominal
cavity too. I think that every surgeon knows that
there have been cases on record of an instrument
being left in the abdominal cavity. I can't recall
a clip being detached from the tape. The packs are
made I think, by the members of the theatre staff
or supervised by them. The checking of the instru-
ments is done by the qualified nursing staff in

the theatre. When the swab was discovered Sister
Benks was most upset. My operation was done at

the Nairobi IFuropean Hospital. I don't know how
much blood there was in Mr. Nevill's operation so

I could not estimate how many swabs would be needed
for mopping. Some hospitals use racks with little
hooks and put swabs on that. A surgeon always
takes out the swabs which he has placed in the
wound except that if he is working with an assis-
tant, other than a sister, the assistant might pull
one out. The assistant might be qualified or a
theatre sister or a medical student. Sometimes
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one has to finish an operation as rapidly as pos-~
sible because of the patient!s condition. If the
patient's condition was not critical and one to
three swabs were being used, I would withdraw the
nunber of swabs I thought I had put in the ab-
dominal cavity.

To Court. If there is a lot of fluid or blood

flowing in the abdominal cavity the large swabs or
packs are used for mopping. I could not say whether
the pack which was found was used for mopping or 10
racking.

Adjourned to 2.15 p.m.

2.15 p.nm.

P.W.1 further examined.

BY CCURT.

To Court. In a very small operation the smaller
swabs might be used foxr packing but not in the ab-
domingl cavity. The swab I found was as thick as
an ordinary bath towel.

CROSS~EXAMINED. 20

Cross—examined Salter. There is a check by the
person who makes the packs up, secondly by the
person who puts them in the drum and thirdly by

the sister who takes the case. They may be placed
on the trolley by somebody else for her but she
checks’ them. In the European hospital so far as

I kmow, the packs have always been put up in bun-
dles of threes. All those packs that I have used

in the FEuropean Hospital have a tape attached to
them. They are laid out on a mackintosh on the 30
floor of the theatre when they have been used.

They are laid out by somebody who has not scrubbed
up so that the theatre sister can check them. The
large ones if made up in bundles of three would be
laid out in threes. The theatre sister sees a bun-
dle come in and counts them. I would agree that

the system in use at the European Hospital is a
good one so far as these packs are concerned, I
have operated when that system was 1n use on many
occasions. I place relisnce on that system, I 40
know Sister Bauks. She has been theatre sister

at the European Hospital for asbout 3% years I think.
She has carried out those duties when I have been
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operating myself. I think I can say I haven't secn
a morec¢ conscientious theatre sister in the time I
have been doing surgery. I agree entirely that Mr.
Nevill is a very highly qunlified surgeon and of
considerable ability. I don't think that if the
surgeon and staff followecd the system I have des-
cribed that they could do any more, It is an ac-
ccpted accounting system in surgical circles. With
a surgeon and sister of that experience it is second
nature to follow that system. I was informed that
lMrs, Cooper had an operation in February 1955, I
have been told it was carried out in the Princess
Elizabeth Hospital. I had done an occasional case
there in 1955. I cannot recall whether packs there
always had tabs on. I only operated there perhaps
once or twice a year. I can't remember whether
packs are laid out on the floor or on racks there.
The system of counting in every operation is the
same. If T were told that on lst February 1956 Mrs.
Cooper was pulseless and had to be given 6% pints
of blood in an hour, I should say she wasas near
death as anyone could be. One would only operate
on a patient in a bed if her condition was very
serious. One would think that the movement would

be a factor in malting her more collapsed than she
already was. If Ir. Nevill said that there was no
bleeding or pressure when he made his incision I
would conclude that the patient was in a very severe
gtate of shock or collapse. Four pints of blood
sucked out from the body into bottles would indicate
a severe degreec of haemorrhage. Two pints of blood
drawn out by packs is a very large amount indeed.

I would describe an operation on a patient in this
condition and in bed as an extremely difficult and
hazardous operation. It would reflect a great deal
of credit on the surgeon and nursing staff if it
were successful. I think Mrs. Cooper might con-
sider herself fortunate to be alive to-day. It
would be necessary to use a large number of large
packs to scoop out this amount of blood. It could
be as many as 20, The surgeon would be anxious to
find the source of the bleeding as rapidly as pos-
sible. It is possible that he would have to hold
the source of the haemorrhage with his left hand
while using his right to scoop. There would be no
need to let go the pack with which he was scooping.
Packs would be used to give the surgeon a clear
field in which to tackle the source of the haemorr-
hage. It would be normal for sewing up the uterus
to use up the three packs, It would be my pro-
cedure to have a tape and a Spencer Wells on these
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packs. I would expect Mr. Nevill would vnrobably
memorise the three packs he had placed in, not the
ones he used for mopping. It does happen that

the theatre sister informs the surgeon that the
count is correct before the surgeon asks. Sister
Banks hzas done that when I have been operating.
Invariably the surgeon would ask if the sister did
not tell him first.  There were a series of loops
of intestine all stuck to cach othzr forming the
walls of a cavity. I came to the conclusion that
it would be better to remove that part and join up
the healthy part. The bowel was distended dbut as
I felt it after deciding excision would be safer,

I felt o thicker mass inside one of the loops of
the bowel, I handed the specimen out and continued
with the operation. The part I excised was not
actually out of the abdomen. TILater I felt the ob-
ject. It was after I decided to excise the af-
fected portion. I handed i1t to somebody standing
at the side. I can!t remember whether it was Dr.
Thompson or Sister Banks. I think it was one of
those two but I am not 100% certain. Dr. Thompson
was not taking part in the operation but was in

the theatre. There were the anaesthetist, the
theatre sister and another sister. I can only
remember two sisters by number. I don't remember
the name of the sister taking the case. It might
have been Sister King. Dr. Thompson came back into
the theatre and showed me what he had found in the
specimen. As far as I recollect he brought the
swab into the door of the theatre. I examined it
afterwards. I have no doubt that it was in the
bowel. I had no doubt as I passed it out that there
was a forelign body in the intestine. It was heavily
stained with bowel content. It was causing intes-
tinal obstruction. It would not have been pos-
sible for it to have passed along the intestine
from the bowel in which it was lying. I saw it as
a floppy piece of material in Dr. Thompson's hands.
I saw it flattened out in a dish afterwards. Sister
Banks was in the sluice where the specimen had been
placed. I looked at the material, I did not pay
particular attention to it. I came to a conclusion
about it and gave it no further thought. Iventually
it was thrown away, not on the dzy of the operation.
Sister Banks asked me if I wanted it kept. I said
"No",. I have had experience of metallic foreign
bodies remaining in the body for an indefinite .
period of time without causing any harm. One often
uses material such as silk and leaves it inside the
abdominal cavity for the rest of the patient's life.
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It dcecpends on the material how long it would tale
to ulcerate. I have never met & casce when material
such as Turkich towelling had remained quiescent
for o lons period. I have no experience of such a
thing happening. I think it might be possible. I
think it might be possible for it to remain guies-
cent in the abdominal cavity. It might start caus-
ing irritation if disturbed when it had not caused
irritation previously. I balanced the situation
and thought it was the best thing to excise 7 feet
of intesvine, I do ottach importance to the loss
of 1/3 of an organ but I thinlk she can compensate
with the remaining 2/3 satisfactorily. As far as
her nutrition is concerned, I think it has been
satisfactory. That is a reason why she should not
become pregnant. There 1s a possibility that her
remaining tube is thickencd. It may be oplocked as
the resullt of any operation that has occurred with-
in the peritoneal cavity or any catastrophe. It is
not utter nonsense that as a result of the effects
of the swzb being left she cannot become pregnant.
If a s a result of the peritonitis caused by the
swab the sube is blocked she cannot become preg-
nant. I do not knmow whether the tube was blocked
before. As o whether she should or should nct
attempt to become pregnant, it depends on the psy-
chological cfiect on NMrs. Cooper. There was an
abscess cavity with loops of bowel. Any one of
those loops could cause obstruction or could be the
site of obstruction. The portion of the bowel I
removed was very fimly filled by a mass which I
think was the pack. When closing up the wound I
don't do a general search. It would be harmful in
certain cases to do this. It is not considered
necessary in view of the routine practice. It is
not desirable to handle the organs more than neces-
sary. It is correct that in Mrs. Ccoper's condi-
tion at the operation by Mr, Nevill, the sooner the
wound was closed the better.

To Court. I don't think IMr. Nevill would have seen
the naclk if it had been left there at the time of
the operation by Mr. Preston because the abdominal
cavity coatained six pints of blood. It is almost
certain that it would have been hidden somewhat by
coils of intestine. I did not see it because 1t
was insids the intestine.

Wilcock states that generally he will adopt the
cross-examination of Salter.
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Cross—examined Wilcock. As far as I recollect
there was a sister helping me. Sister Banks was
in the theatre but not taking part in the opera-
tion. She was not scrubbed up. There was a
theatre sister taking the case. She would be
scrubbed. I can't remember the reactions of the
gsister in charge when this swab was found. Every-
body was upset.

RE-EXANTINED.

Re-examined. This pack could not have been eva-
cuated through the rectum. The patient may have
been better but only relatively better. No patient
who has lost six pints of blood will be "bettexr"
for two or three days. The sooner sm operation
on a patient in that condition is finished the
better. The "“subconscious feel" would not harm
the patient. If you felt a pack there you would
certainly take it out. If you were certain that
you had put thiree packs in and oanly two had cone
outv, you would go on looking +till you found the
other in any circumstances. The loss of seven
Teet in some people might affect their nutrition.
In other cases they mignt notice no ill-effects:
whatsoever, I formed the opinion that there was
an abscess cavity localised centrally in the abdo-
men caused by the pack which was remcved from the
bowel, that loops of bowel had become adherent
round the abscess cavity and that the pack had ul-
timately ulcerated through into the lumen of the
intestine. The "conclusion" was that this was a
pack left in at an operaticn and that it had been
the cause of the obstruction for which 1 operated
on Mrs. Cooper.

No., 7

EVIDENCE QF GERALD CECIL DOCKERAY

P.W.2 GERALD CECIL DOCKERAY, Christian, sworn:

Examined Mrs. Kean. I am M.D. (Dublin), M.S.Sc.
Fellow of Royal College of Physicisns, Ireland. I
am now engaged in »dathology.

L was Kenya Government
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Pathologist for five years. I was requested by In the Supreme
Mg, Cooper's legal adviser to have a consultation Court of Xenya
with Dr. Thompson and Mr. Barber rclating to Mrs. 2t Nairobi

Cooper's conditiou. I had a consultation on 28th LTastern Africa

Moxen 1957. As o result I was acquainted with Mr.
Prestonls, Nevillts uné Barber!s operations as told  Plaintiffs

to me by Dr. Thompson. If a piece of Turkish Evidence.
toviclling of the size described was left in the No.7
abdomen of a paticnt, I have had no personal exper- 0.

ience of this, but from my knowledge of the litera- G.C. Dockeray -
ture on the subject, I would expect a piece of tow- Examination -
elling of that nature to give trouble within a few continued,

weeks or o few months. In one case I read of it
was something like nine months. I think it is a
theoretical vossibility that the material could

have becen left in at the time of Mr. Preston's
operation and nolt shown any symptoms until the time
of the operation by Mr, Nevill, but I think it is
very improbable. It would make the patient fecl
depressed poszibly or hypochondriacal., ZPeople with
abdominal symptoms tend to be gloomy. As a result
cf the swab overation we don't know what adhesions
were present or if there were we don't know whether
they werce the result of the ectopic or the
operation of IMr. Barber. My personal opinion is
that her chance of pregnancy even after Mr. Preston’s
operation were very poor indeed. Her tubes nust
have been defective by chronic inflammation. I have
known the threazding of such tubes where the person
got an "ectopic" in one of the tubes and that is

the sort of thing one would expect. She has only
one tube now but with any chronic inflammation even
without an operatvion there is a chance of an ectopic
pregnancy. It is harder for the egg to get dowm
the tube. As soon as an operation of the type per-
formed on Mrs. Cooper has taken place there is a
chance of an ectopic pregnancy.

No. 8 No.8
HAMTS AT D Notes of
HOTES OF PROCEEIEng Proceedings,
Salter. I object. This is not pleaded. %ggg Janvary
Xean. This goes to general damages.
Court. I cannot take this intc account in asses-

sing dameages.
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A, I have listened to NMr. Barber'!s evidence on
the effect of removal of seven feet of intestine
and am in agreement with what he said. I heard
Mr, Barber'!s evidence on Mrs. Cooper'!s pain and

suffering and I agree with what Mr. Barber said.

No. 9

BVIDENCE OF GERALD CECIT, IDOCKERAY
(Continued)

Cross—examined Salter. I have been in Court; 1
heard most of Mr. Barberl!s evidence. I em fomi-
liar with Van Vyk's case., I reviewed Gordon,
Turner & Pricels Medical Jurisprudence, 3rd Edn.
(p.139/140). That was a case where no discomfort
was felt for twelve months. I think there is a
theoretical possibility that a swab could remain
in such a posivion as to cause no symptoms for 12
months, T was a large packing swab in Van Wyk's
case. If it were disturbed in a second operation
it could cause trouble. A mazimum time could be

fixed for ulceration, i.e., up to two or three months.

I don't think you could fix a minimum time. It
would be cquite reasonable to expect a symptom with--
in two or threec months of the disturbance. It
might go on for six months, or longer. It is no%
within my experience that a swab remained without
causing any symptoms.

Cross—examined Wilcocelk. No gquestions.

RE-EXAMINED

Re-examined. I zgree with the medical evidence

that Van Wyk's case was exceptional. I do not

know of any other case where a swab was left for
so long a period without causing disturbance.

Adjourned to 28.1,58 at 10 a.m.

B.R., Miles, J.

10

20

30



10

 20

30

40

23.

No,1l0

28th day of January 1958

ZVIDENCE OF I'RANK ACAROYD THOMPSON

P.W. 3 - LR&FK ACIKROYD THO!MPSON , Christian sworn:

Exanined lrs, Kean. I am M, R.C.S5., L.R.C.P. I
have becn practising as o doctor for 18 years. Mrs.
Coopexr is a patient of mine, She has been under
my care for about 7 years. In Iebruary 1955 lMrs.
Cooper underwent an operation performed by IMr,
Preston. I vwas acting as her general medical
adviser and atbtendant at this time. It is within
my knowledge that the two Fallopian tubes were
blocked. The blockecd parts were removed and the
patent parts of the tubes were reimplanted in the
uberus. Thav operation was successful. I con-~
tinued to sce her from time to time after this
operation. Her gencral health after this was al-
right. An operation was performed on Mrs.Cooper
by Mr. Nevill on lst February 1956. Subsequently
to Mr, Nevill's operation irs. Cooper came into nme
two to three months later, with an attack of vomit-
ing and abdominal »ain., She had been vomiting
throughout the night and had had a lot of pain., I
admitted her 4o the Maila Carberry Nursing Home for
observation., Within {two hours she was completely
free from symptoms and felt gquite well again. On
clinical examination at +that time I could find no
cause for her pain. She had visited me on the
24th April complaining of abdominal pain which I
thought was due to adhesions at that time. That
was before the admission to the Nursing Home and
not the cause of the admission. After her dis-
charge I saw her-on several occasions with regard
to other matters, but she was complaining of occas-~
lonal abdominal pain. I thought it was probably
due to adhesions. I did not pay much attention to
it. I can't recall what Mrs. Cooper said she
might be suffering from. Apart from continued
attacks of pain nothing further happened, until
her admission to the Buropeun Hospital, She had
a very sevem attack of pain and vomiting. I ad-

mitted her to the European Hospital for observation.

I cannot recall the date; 1t was October. 4An X-
ray on admission showed no evidence of obstruction,

- but 24 hours later an X-ray did in fact show that

there was an intestinal obstruction. As an opera-
tion was necessary I asked Mr. Barber ©to come and
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see Mrs. Cooper. She was operated upon that day.
I acted as assistant surgeon at the operation.

The cause of the obstruction was not discovered
immediately., After the coils of intestvine had
been removed I took them into the sluice with
Sister Banks and cleaned out the coils by running
tap water through them and the swab was washed out
in the process. We looked at the swab, Sisver
Banks and I. It was Turkish towelling. I did not
see a tape but I didn't specifically examine it for
a tapey I should think it was 10" x 8", something
of that nature. We took it into Ir. Barber in the
theatre. Sister Banks and I were both exceedingly
surprised. Happily I have never seen & case of a
swab left in a patient. I am acquainted with the
literature on the subject. From my medical lmow-
ledge and from having been Mrs, Cooper's medical
attendant it is very difficult to be dogmatic about
it, but Mrs. Cooper was symptom-free after Ilr.
Preston's operation and only showed symptoms be-
tween two and three months ofter Mr, Hevill's
operation and as I was taught that swabs normally
produce symptoms within six months, I feel it is
unlikely that it was left in at the time of Nr.
Preston's operation, otherwise she would have had
symptoms earlier. It was obvicusly Mr. Barber!s
decision to make as to what action was to be taken,
Subsequent to Mr. Barber's operation she had a small
sinus which was a small stitch abscess. she did
at the beginning complain of a fair amount of diaxr-
rhoea and she has complained of abdomingl pain. A
suvsequent X~ray of sltomach and intestine was quite
satisfactory and one presumes that her pains must
again be due to adhesions. These palns can g0 on
indefinitely. They could do so for the whole of
her life, I think it was about two months before
the stitches came out. She had been emotionally
very upset. I think the attacks of vpain were due
to adhesions that had formed round the swab and
that the obstruction and the abscess were due to
the swab having eroded through the intestines.

She has had an internal examination but you can't
really form an opinion from that as to whether she
is capable ¢f having a child. To find out whether
she has & chance of becoming preguant would mean her
going to hospital and having a special investigation
under an anaesthetic to see whether the remsining
tube was in fact still patent. I have advisecd Mrs.
Cooper not to have it done because I think if she
did in fact become pregnant, with a history of a
ruptured uterus, the termination of that pregnancy
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would certainly have to be considered, I think

she has had quite enough trouble with her recent
cxperiences. That would have been my advice before
the swab episode., I don't think she asked my advice
belore the sviab episode. I think she first brought
that up alfterwards. It means yet another anaes-
tietic and yet more hospitals. That is why I gave
that advice. I should not think that the adhesions
vould have an effcet on the pregnancy. The tube
nay have been thiclienzd by blood at the time.

CROSS~EXAINED.

Cross—-cexamined Salter. I would say that Mrs.
Cooper's incoility o have a child has nothing to
do with any swab having been left in her body at
any time. It certainly nffects my decision to
advise against further examinaticn. It is not
true that I have cver advised her that she cannot
and rmust not become pregnant as the result of the
swab naving been left in her. That did not affect
the issue to my mind. After Ifr. Preston'!s opera-
tion I saw her when she first became pregnant which
was about nine to ten months after the operation.
She said that up to that time she had been well and
remained well. She was consulting me then with
regard to her pregnancy. I have discussed this
case with Ir. Barher. My views are the same as
his, I did not see her for =bout two months after
Mr, Nevill's operation. I would not say that it
was possible for material, metal yes, but not Tur-
kish towelling tozemain in the ebdominal cavity
quiescent for a long period. You are bound to

gev tissue reactions to it. I would say she would
produce symptoms within six months; as this is ny
first case I can oaly gquote that I was taught. I
was taught that six months was the maximum. I
find it difficult to believe that a swab was left
in for 12 months without producing symptoms. It
is bound to be a freak otherwise it would not be
written uwp like that in a text book. It would be
a most unusual case. Although it had becn accep-
ted legally that o swab had remained quiescent for
12 months, it does not alter my impression that it
is almost impossivle for such a thing to have hap-
pened. I don't know whether it would be possible.
I would not altogebher agree with Mr, Barber's
opinion. You would be bound to get adhesions
forming. I was "scruvbed-up" for Mr, Barber's
operation. I am certain I observed the condition
of the intestine before he excised this particular
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section. I saw a mass of coils of intestine with
athesions and an abscess cavity. Mr, Barber took

“the .decision. Mr. Barber handed the piece of in-

testine to one of the sistcrs who took it intc the
sluice. I went out about 5 minutes later when
the operation was being completed. At that tinme
the towel was still coiled up. I had not felt

it before that. Mr. Barber made no commnent about
finding anything inside the intestine till after-
werds, As the intestines were disvended so the
meteriel came ‘through. It was inside the lumen
or the intestine and popped out of the end of ift.
It came out something like a sausage. We opened
the thing up to see¢ what it was. I don't recall
Sister Banks saying "it looks rather like a pack".
She opened it up with forceps holding it up un-
revelled. I think Sister Banks took it into the
theatre to show Mr. Barber. It was there the
following day. I don't know what happened to it
subsequently. I imagine it was thrown away. Cer-
tainly it is the custom in the European Hospital
for packs to have tapes. I don!t know whether they
all have tapes. I don't think packs should be
used without tapes but whether packs are ever used

without tapes at the Furopean Hospital I don't know.

I am vrimsrily concerned with the medical rather
than the surgical side. The tape is sewn on to
the sweb. This is the sort of thing which is used.
(Three packs marked X for identification). The
pack I found was like this (X 1.) Most surgeons
attach a clip if they are used for packing. It is

a Spencer Wells forceps. This is about six inches
long. You would have the end of the tape plus the
forceps outside the body.

BY CQURT.

To Court. I suppcse it would be possible for the
stitching to become rotted in the tabs but I would
not like to give an opinion. The one shown to me
is well and truly sewn on.

A. Ve found no tape in the towel. None was looked
for. We were not examining the inside of the
intestine. fThether there was a btape on that swab
I do not know. I don't know Sister Molloy by name.
There were two other sisters in the theatre at the
time. Surgeons commonly use ordinary cotton and
silk for stitches and they stay in the body for
ever.,
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(Witness rolls up material as it was found).

You don't roll up the pack. You push it in. This
was inside the intestine therefore it had got to be
rolled up. I should thinlt it would be very diffi-
cult to swallow. I hnve been attending Mrs.Cooper
very frequently since Ir. Barber'!s operation. She
has recovercd from the operaticon certainly. She
has residual sympioms, abdominal pains and occas-
sional loose svools, not diarrhoeca now. I don't
xmow if records were kept in the theatre of the
persons taking part in operations.

Cross—examined Wilcock. The swab was faccal col-
oured. Lt was Sister Banks who opened it with for-
ceps and discloscd that it was a bit of flennel, I
don't think all the sisters went into the sluice
room. Ir. Barber and I examined 1t together.
Yhether the sisters looked at it subsequently I
don't know. 4t the time I did not hear a remark
about there being no tape. In the past I operated
quite a lot myseclf. Now I do very little of it.

I Imow Sister Banks. I think she is absolutely
first-class.

RE-EXAMINATION

Re—examined. Nil.

No.ll

EVIDENCE OF ROSETTA CTOOPER

P,W.4 - ROSETTA COOPER, Christian sworn:

Ixamined Mrs., Kean. I am the wife of Mr.L.T.Cooper,
the Tixst plaintiff. I had an operation performed
on me by Mr. freston in February 1955. Subsequent
to Mi'. Preston's operation my state of health was
normal. My normal health is very good. I had no
attacks of vomiting before or after Mr. Preston's
operntion in my life. I suddenly became very ill
on lst Februvary 1956. I was taken to hospital by
nelghbours. I was escorted by Dr. Spiers and Dr.
¢illespie. While I was in hospital after Mr.
Nevillls operation I had an attack of vomiting
exectly a week later. I presume it was rather a
bad one because lr., Nevill came to see me. I sald
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"T feel extremely il1l, like dying". He said "I
don't think you shouléd think terrible things like
that because if you did not die a week ago you
will not die this time". When I came ocut of hos-
pital I stayed for a pericd in town because I had
to see Mr, Nevill, also I did not feel fit to go
home, I live at Limuru. I hada bruise on my left
leg. I could not imagine for a few days the cause.
Nobody told me the cause. I took no action over
it, I went back to Linmuru. For afew weeks I sup-~
pose I was a bit upset bubt physically I could say
I was recovering but then I believe the night be-
fore the 24th April I went out with some people to
dinner and suddenly I started feeling very queer.

I had a pressure in my right side in the back.

Then I felt I wanted to be sick so I decided to go
home. For about two hours I kept on feeling the
same way. Finally the pain sort of cleared out;

I felt extremely exhausted; I went to sleep. Soon
after, the day after or a day or two, I went to see
I, Thompson and he asked me_what my complaint was.
I told him I felt something like air or pressure
in_my back. He gave me more tablels which did_not
help much. I did not get really alarmed until
the 5th May. At the beginning of May very severe
pains started soon after dinner - general pains.

I was not vomiting when they first started. Then
from 8 to 10 o'clock the pains went on. About 10
o'clock my condition seemed improved. I went to
bed, I believe I slept for about one hour. Then
suddenly again I was wakened by very acute pains
and T started vomiting once-every half hour. My
huegband phoned Dr. Thompson, he =asked his advice.
Dr. Thompson suggested going to see Dr., Spiers
about 12 or 1 a.,n. He was a bit puzzled. He gave
me some tablets tc be taken at home, I vomited
them almost immediately. I went to sleep about

6 a.m. I went to see Dr, Thompson. I was admitted
to the Maia Carberry Nursing Home, It was a long
nightmare after I left the Maia Carberry until my

last operation. I kept on having attacks like that.

I had lost confidence in myself and doctors. At-
tacks especlally came at night. I would get up

ard drink something. I thought it might be cancer.
I was not vomiting a lot but I was trying to. I
was getting general pains and wanting to be sick,
Before Mr. Nevill's operation I ran a small poultry
farm., I could not really do much after the attacks
started. I was very upset. The last attack star-
ted the night before I was admitted to the European
Hospital again when I was at the cinema. We went
home. I went on vomiting practically the whole
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night. The following day I went to hospital again.
The pains wiere cextbremely severe. The vomiting it-
scli was very painful. After admission and before
the operation many tires I think I was unconscious
because of tane vains. I only reczll pains very
severc., Arter the operation while in hospital I
was there 46 days. I think I was in very severe
vpain within 3 and 4 weeks. After that I felt more-
contortable, Therc was "on instrument of torture,
I hear the doctors cnll it a "sucker". It is a
sort of electric pump with a tube. It was attached
inside my stomach, It made a noise like an elect-

rical nachine ~ I could not sleep. I kepton telling

IIr. Barber why did I have to keep this on. Before
the operation I was so much in pain, one night in
the nmedical ward I thought it might be cancer. I

got out of bed, I put on my coat and shoes. I thought
I would run out ané throw myself under a car. Nurse

O'Regan stopped me. I was told the cause about two
or three weks before I came out. Before I was told
I still wos thinking the operation was for removal
of a cancer. None of the answers satisfied me. The
doctors werc a it evasive, I could fecl it. Phy-
sically the sinus was not painful but it was de-
pressing because I had to attend to it twice a day
changing the gauze. Since ny discharge I kept on
having kinds of pain espccially on my right side,
2ll over the abdcmen. The left side could not be
better. I saw Dr. Thompson. I think my digestion
has been affectecd. I used to be very fond of raw
fruit and vegetables. Now I have ruled out of ny
diet things like that because it seems that they
give me tummy trouble and loose stools.

CROSS-EXAMINED.

Cross—examined Salter. I was present in Court when
Mr. Barber gave his evidence. I heard him say that
on lst February 1956 I was as near death as anyone
could be. I heard him say I could consider myself
fortunate to bhe alive to-day. Naturally I do con-
sider myself to be lucky to be alive after all., 1T
agree that it reflected great credit on Mr. Nevill
and the nursing staff that I am alive. I was very
grateful at the time.

(Wigness complains that Mrs. Nevill is staring at
her).

I owe my life %o Mr, Nevill and a few other people
who did help me. It is my wish to claim damages
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against him. Perhaps I would not be here if 1T
didn’t. (List of special demnges shown to witness).
Shs.873.75 paid to the European Hospital was in
respect of the time that I was in the European
Hospital when I was operated on by Mr, Nevill., I
think the hospitel is entitled to all what they
charge for the time I spent. All this list in the
first stage, we were under the impression that a2ll
the trouble caused by the swad had jeopardised foxr
good my chance of becoming pregant again. So with- 10
out prejudice we made out a list claiming for more
or less all the treatments I had rececived even
before because my first operation at this stage
proved itself as being wasted. I do not now wish
to recover the Shs.873/75 I don't know who is res-
ponsible. I believe Mr. Lawves was the anaesthe-
tist at IMr. Nevill's operation. All the rest are
subsequent to Mr. Nevill's operation. When I be-
came pregnant in 1955 I don't think I got morning
sickness. There werc no pains before the operation 20
by Mr. Nevill. The pregnancy was not very normal
but I had no pain. I supnose I had the normal
discomfort. I got the feeling I was pregnant. A4s
a pregnant woman I was feeling well; I had no
pains., I had a good many blood transfusions in my
leg. There is a cut where the transfusion had been
dome. On two occasions I had very acutbte pains when
I was admitted to the Maia Carberry and the Euro-
pean Hostital, I don't remember any injections
between May and October 1956. I went in a car to 30
the hospital. I arrived a2t the hospital between 1
and 2 olclock., I remember a stretcher outside
walting -for me. I remember being vput in bed. I
remember the arrival. I was feeling very ill.

RE-EXIMINATION

No Re-examination.

Adjourned to 2.15 p.m.
2.15 p.m.

No.l2
EVIDENCE OF PHILIP GEQFFREY PRESTON 40
P.W.5 - PHILIP GEQFFRIEY PRESTON, Christian sworm:

LTxamined Mrs, Kean. I am Bachelor of Msdicine,
Bachelor of Surgery and F.R.C.0.G. I am practising
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as an ohstvetrician and gynaecologist. I performed
o operation on Mrs. Cooper on 24th January 1955

at the Princess Flizabeth Hospital, Nairobi. I
think one or two abdominal swabs were uscd at that
overation. No abdominal swabs were used for mop-
ping in that operation. The one or two swabs were
usecd for packing., AL that time the type of abdom-
inal oswab used at the Princess Elizabeth Hospital
was this type, (put in as Exhibit 1). I counted
the swabs mysclfi., I am perfectly certain. These
Turkish towelling svwabs I always count myself when
I put them in the abdomen. The gauze swabs I leave
to the sister to count. As a rule I use one or two
- very rarcly I use three. It has always been ny
custom to do so. I check on the swabs myself. It
is inpossible Zor one of the swabs I used on Mrs.
Cooper to have been leflt in.

CROSS-EXAMINATION

Crosg-examined Salter. I would be as confident

as any other surgeon that I had not left a swab in
after an operation. I got this swab (Exhibit 1)
from the Hospital recently, this morning. The
Princess Elizabeth Hospital was always under the
Kenya European Hospital Association. Mr,Braimbridge
has now assumed responsibility for the administra-
tion of that hospital in Spring 1957. In 1955 I
think Mr. Bramish was secretary. Mr. Rudolf Ander-
son was chairman of the Board. Neither of these
held nedical gqualifications. In 1955 I think the
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sister in charge of the theatre would be responsible
for the preparation of instruments and swabs. I
don't kmow if these packs are now made in the hospl-
tal. I don't know how they were made in 1955, - I
don't know whether there was any rule in 1955 in the
Princess Elizabeth Hospital that all packs of this
type should have tapes. It is the custon. I have
been offered packs without tapes and refused them
at the Princess Elizabeth Hospital in 1955 on more
than one occasion.

RE-EXAMINATTION

Re-examined. In 1955 in the Princess Elizabeth Re-Examination.

Hospital I would not have used a pack of this type
without a tape. I am positive, definitely.
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No. 13
SUBMISSION BY CQUNSEL FOR FIRST DEFENDANT

Salter. We agree the particulars of expenses
apart from Sh.873/75; Sh.510/- and Sh.600/- to
Mr., Nevill. The gross total to Dr. Thompson we
agreed at Sh.1010/-.

No. 14
EVIDENCE OF LEOWARD QUENTIN DYRRELL COOQRER

P.W.6 — LEONARD QUENTIN TYRRELL COOPER. hristian
sworn:
Examined Mrs., Kean. I-live a2t Limnuru. I an the 10

husband of llrs. Cooper, the seccond plaintiff. I

have been married to her since the end of 1948.

Up to Mr, Preston's operation she %as always a very
healthy person indeed. After lMr, frestonl!s opera-

tion up to Mr. Nevill's operation her health was

quite normal and apart from convalescing after lir.
Prestonts operation it was more or less the same

as 1t was before. After Mr, Preston'!s operation

my wife did not suffer from attacks of abdominal '
pain that I am aware of up to the time of Mr. 20
Nevill's operation. We have for several years

tried and taken medical advice on the matter of
children. Pinally we consulted Dr. Thompson as to

the possibility of my wife undergoing an operation.

He agreed and we thought that we should not let any
opportunity be missed whereby we could have chil-

dren. Mrs. Cooper had an operation to enable her

to have children which was performed by Mr. Preston.
After Mr, Wevill!s operation I can corroborate o
everything my wife has said. I can also add that 30
ske was in a lesser degrec of discomfort a lot of

the time. In fact at one stage at that time it

did occur to me that she might have been exaggera-
ting. She was depressed o lot of the time. She

did not normally suffer from this to the same ex-

tenv. prior to this operation. Prior to this opera-
tion she did ossist in the poultry farm. Between

Mr, Nevill's and MNr, Barbert!s operation she could
hardly assist at all. I thnink if you do not get
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proper supcrvision of labour then the profits will
decrease. In this instance my wife could not give
her usual supervision. That particular year pro-
duction dropped by 5.15% from the average of 1955

and 1957. "I have worked a figure which was approxi-

mately £180 but I belicve the figure I handed in
to you was nmuch less. I would be agreeable to the
latter figure as it would be difficult to prove my
latest figure. During the 46 days Mrs. Cooper was
in hospital I had o boy in the house. I used to
come and sec my wife quite a lot which meant that I
had to stay in Nairobi and I could not attend pro-
perly to my business. It was inconvenient. I am

a Tarmer; I own business as a contractor, in wattle
cutting, building. ©Since the operation by Mr.Bar-
ber my wifc has no acute pain but has paid a number
of visits to Di. Thompson. She does speak to me
about certain pains she feels in her abdomen.

CROSS-IXAMINATION

Cross-exanined Szlter. The amount of Shs.l400/-
for loss of profit from the poultry farm was an
estimate over about 9 or 10 months. I don't know
when it began or ended. I cannot remember the
dates. I considered that it was a less figure than
the actual figure. It was over 9 to 10 months in
1956. I haven'!'t got my accounts with me. I have
no idea of my prcfits in 1955. I haven!t even han-
ded my accounts for 1957 in for audit. I keep a
running total of production every day. I mean
production of eggs. Production has dropped 5.15%
over the whole of 1956. My production in 1955 was
190,000 eggs. In 1957 it was 187,521. In 1956 it
was 179,504. There are 3 permanent labourers in
the poultry farm and two women permanent and depen-
ding on the season up to as much as 10 - 20 casual
labourers, They are all on the farm. There are
other things besides poultry. I don'!t think my
wife did manual labour. She went to supervise.

She would see that your employed labour do what
you tell them to do. You are present to see that
it is done corrcctly. The head boy has been there
four vears. He is reliable as labour are. There
is one year considcrably better than the two aver-
age years I have taken. I keep about 700 - 800
laying hens on average. It varies. I can't say
what profit I meke. It is much more than £50. L
have no ideaz. I saw an accountant who sald unless’
I could give comparative figures for a period of 10
vears he could not produce anything which would go
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down in a court of law, I am fully alive to the
great service which Mr., Nevill afforded to my wife
on lst Pebruary 1956, Damages to myself are limi-
ted to those outv of pocket expenses., I probably
hed something to do with instituting this suit. It
is probably the idea of my wife and nmyself, in sone
things she 1s guided by me. I think we both gui-
ded each other in this matter, I can't remember
how the train of events built-up. I had in my
mind &t one vtime the idea that because orf the swab
my wife would not be able to have a child. Initi-
ally it was something that played a part in my
decision to claim damages but afterwards it was nov.
It would be true that Dr. Thompson said words to
the effect that because of the swab nmy wife would
not be able to have a child. I was not present
when he said that. It was reported to me by my
wife, I heard Dr. Thompson say in the witness
box that he never said anything of the kind. I
believed what my wife told me. I would not say it
had a considerable bearing on my decision to bring
this case. It did influence the mztter. I took
the decision at the end of 1956.

RE-EXAMINATION
I was told by Mr. Barber.

Re—-cxamined.

Salter. The witness camnot give evidence as to
the detalls of the conversation.

Mrs. Kean.
adnissible,

Court. I do not think the detaills of the conver-
sation are admissible.

The cross—examination has made this

A, As a result of what Mr. Barber told me I for-
med the impression that everything was finished so
far as Mrs, Cooper'!s chance of having a pregnancy
was concerned because of the last operation by Mr.
Barber. After Mr. Nevillls operationmy impression
was that there was still a chance. I talked to
Mr. Nevill about it. He told me that whilst he had
nnt examined the other tube he did think that after
six months we could try again. My wife consulted
Dr. Thompson about this after Mr, Barber!s overa-
tion. It is nct within my lmowledge that she con-
sulted him after Mr. Nevill'!s operation. The effect
on me of whaet Dr, Thompson advised was very depres-—
sing. I believe I had Mr. Barberis opinion. I an
pretty certain I first wrote to Mr. Nevill before
ny wife saw Dr. Thompson. Before I brought the

10

20

30

40"



10

20

30

35.

suit I had been told it would necessitate another
operation to my wife in order to prove whether she
could have a child. We had becen advised that in
view of my wife's cexperiencesit was inadvisable for
her to wdersgo any more surgery. Dr., Thompson od-
vised thic.

Close of Caze for Plainiiffs.,

No.l5
ADDRESS BY COUNSEL I'MOR PIRST DERENDANT

Salter. Opens defence.

No negligence on part of lst defendant. Mahon v
Osborne, 1939, 1 A.E.R. 535. 1939 2 K.B. 14, p.3l.
These tests applicable here. Dunlop v. James 1931
B.M.J. In that case no emergency an exceptional
circunstance. The theatre sister was not called.
Evidence as to count was unsatisfactory. They found
search not necessary. In Urry case — no emergency
or exceptional circumstances only 2 or 3 packs used.
Surgeon did not need tapes. He said he was entit-
led to rely on sister'!s count. No effort to remem-

ber himself. Van VWyk v. Lewis. Difficult operation

- emergency. Mahon - Osborne - emergency. Swab
count asked for - large number of packs, V.
Miles 1930 1 B.M.J. Morris v. Winsbury-White, 1937.
All England Reports 494. Evidence will show oper-
ation carried out under exceptional circumstances,
20 swabs used in mopping. No packs used in this
hospital without tapes. Plaintiff nust prove tapes

left in at this operation. There must be real doubt

whethar swab found in this case was used in this
operation.

No, 16
EVIDENCE OF GERALD EDWARD NEVILL
D.W.l - GERALD BDWARD NEVILL - Christian, sworn:

Zxanined Salter. I am a Bachelor of Medicine
(Dablin), F.R.C.S. Master of Surgery (University
of Dublin). There is no degree of surgery that I
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would value higher than llaster of Surgery. I
qualified in 1938 in medicine and surgery. I have
been in continual practice ever gince. In the war
I was with the Fast African Forces. I was involved
in the surgical side of the unit to which I was
attached throughout my service. Since 1944 I have
been practising surgery in Nairobi. I am Hon. Con-
sulting Surgeon to King George VI Hospital and
Church of Scotland NMission Hospital at Xiluyu.
During my 20 years practice I have performed some-
thing between 2000 and 4000 operations. On lst
February 1956 I was called out of 2 general neeting
of the Association of Surgeons of East Lfrica at
about '3 otclock p.m. I went to the Iuropean Hos-
pital., =~ I went to a ward in which there was a
patient, IMrs. Cocper. D, Liawes, the senior
Government anassthetist was therc and Dr. Wilson,
Dr. Robertson~Glasgow; Mr. Braimbridge was some-
where. There were several assistants. lrs.Cooper
was almost cdead. ©She had no pulse that could be
felt. I was informed that her blood pressure could
not be measured. She was ashy grey in colour and
she breathed very infrequently. Dr. Lawes told me
that she had been in a similar condition when he
had been summoned to attend Mrs. Coover immediately
on her arrival and that he had already established
an intravenous drip systen, a saline drip, as a
preliminary to blood-transfusion. I diagnosed
that she had had a very severe internal haemorrhage
in her abdomen and the diagnosis had been made by
the doctors who brought her down from Limuru that
this was in fact a ruptured ectopic pregnancy. I
had no reason to doubt that diagnosis. I agreed
with Dr. Lawes and the other doctors present that
we would have to operate on her in order to stop
the bleeding which was killing her but that she

was not in any sense of the word a "reasonacble
operative risk". Very shortly afterwards the
blood we had sent for arrived and everybody present
assisted in getting this into her. My notes read
that she was given 6% pints of blood, 1 pint of
glucose saline, 1 pint of Dextrin., It was a con-
tinuous process of perhaps one hour., The blood con-
tent of the body is generally accepted to be 10
pints. We thought at first we would have to oper-
ate on her in her bed in the ward because we were
not "catching up" with her haemorrhage, but after

a little while she secmed to improve Jjust a little
bit and we agreed that we could afford the risk of
bringing her bed into the operating theatre. We did
that. Ve knew we would have to operate in order to
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save ner and we knew that the available blood in
the boank was limited. There came 2 tirme when we
had tc gel on with it because otherwise she would
have continued to lose all the blood we were giving
her. I had never operated on a patient in bed
before. The disadvantages are that the bed is too
low, too wide and the ends get in the way. We
felt certnin that to wmove her on to the operating
table would kill her.

Adjourned to 29th January 1958 at 10 a.nm.
B.R. Miles, J.

29th January 1958.
D,W.l - GERALD EDWARD NEVILL

Examined Salter (continued). In this particular
case we wvere ready 1o operate for say 10 minutes
before the anaesthetist would let me start at all.
The question was in continual discussion and we
had to make up our minds when the correct time was.
There were scrubbed-up with me my assistant, Dr.
Wilson, he is in the U.K., and Sister Banks, who
was taking the casc, Ir. Lawes who was giving the
anaesthetic and in general charge of keeping the
patient alive. Dz, Robertson-Glasgow who is also
anacsthetist was given the special job of looking
after the blood transfusion and helping Dr. Lawes.
Sister Pearce was oresent; she was the ward sis-
ter cnd was asked o remain. There was at least
one additional "dirty" nurse. At that moment I
cannot recollect seceing Mr. Braimbridge. I made
a nid-line incision. There was no bleeding from
the woman's body. That is unusual. I concluded
she vias even closer to death than we had thought.
When we got into the abdomen cavity it was full of
blood, confirming our diagnosis. I put my left
hand deep into the pelvis and could feel that the
left corner of the uterus had burst. I grabbed
this, which was the bleeding point, between my
finger and thumbd and held firm. This, I thought
would control any further bleeding. Vle then
started to suck blood out of her abdominal cavity
and into specially prepared bottles. This blood
was Hto be used later as required for auto-trans-
fusion. There were some four pints removed in
this manner. There was still a great deal of
blood in the abdomen in the form of clots and hav-
ing tflowed into various corners. This was re-
moved using our hands to scoop out the clots and
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using mopping packs to assist.
were both doing this. Speed in that matter was
absolutely essential. For mopping we were using
packs of this sort (Exhibit "X"). At that stage I
cannot say whether the packs had tapes or not. At
that stage for mopping we atvtached no clips or
forceps; at the mopping stage you would not leave
them in the body, you don't let go, I hand the
vack to sister if it is not too dirty. If iv ob-
viously cannot be used again you put it in a hasin
beside vou. That is what I did. I observed Dr.
Wilson very closely. He did the same as I was
doing., Everything that he did was done at ny
instruction. 1 was standing on the left side of
the patient, Dr. Wilson was on the opposite side

to me. In clots and on mops we estimated that we
removed some 2 or 3 pints of blood. There was
still more inside. As an estinate the sucking
and mopping took 5 to & minutes. It has to be
done slowly and gently. I was then able to see
that the uterus was in fact rupbtured. I had to

sew the ruptured part over and in ordexr to keep

my field of work clear I packed back all the in-
testines using packs of this material, (Zxhibit
"X")., I used two or three, They had tapes on
and they had a clip at the end of each tape. You
use the pack flat to push the intestines back. You
don't even pull it over once. Ordinarily speaking
the whole of the pack would be inside the body. The
tape 1s left to come out through the wound with the
clip attached. If the pack was far from the wound
only the corner of the tape would be outside. If
close to the wound most of the tape would be out-
side. 1 sewed up the uterus. I found the foetus
which had caused the trouble lying free in the
pelvis cavity, and beside it the plastic tube which
had been used 1in order to achieve the pregnancy.

I knew she had had a previous operation. I felt
the other tube and it still had its plastic tube

in situ. I checked at the pelvis cavity that it
was Tree 0f blood clots and there was no further
bleeding from the ruptured uterus which I had stit-
ched. We were then getting ready to terminate the
operation. - Having checked that the pelvis cavity
was clear I then removed the packing swobs which I
had placed, checked carefully the area involved
removing at the same time considerable quantities
of blood which were oozing down from the upper
parts of the abdomen. When I was sure that 1 had
done all that I should do in the way of routine
checking for packs I was ready t0 sew up. Whilst

Dr. Wilson and I
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I wag checking inside the theatre staff under the
dirccltion of Sister Banls were checking up out-
side in our routine procedure to ensure against
leaving any swabs behind. I was assurcd that the
swab count was correct., Sister Banks assured me.
You do nov sew up until you are informed and until
you have comvleted your own check. Prior to that
operation Sister Banks had been taking the majority
of my casces sincce the opening of the hospital. She
is a first class theatre sister in whom I place
absolute relimnce. My absolute routine is that I
personally always remove the packs which I know
that I have placed in the abdomen or my assistant
has placcd. It is my responsibility. I then
always check the operation area to make sure that
some others oxr any foreign body could have crept in
by mistake. Ve take standard precautions that all
paclkts we usc a8 restraining packs have got tapes on
them and if they are to be left in the abdomen a
clip forceps is altached to the tapes. The small
gauze swabs which are notoriously easy to lose in-
side the body we always have held directly in for-
ceps, specially made for the purpose. These little
swabs are of course also subject to the sister's
count. If I am personally satisfied having had a
good look round and a good feel with one's hands
into reasonable corners for a foreign body that no
foreign body is there, either I ask sister or she
tells me in a loud voilce so that other people in
the theatre can also hear it, that the swab count
is correct. I have followed that routine for as
long as I have been doing surgery when such routine
is possible. I have had to do a great deal of
surgery under war conditions and often in ill-
equipped and in below standard conditions. There
may be no theatre sister - in such cases you have
to rely on your own checking entirely. This gets
one into the habit of having a good look. I took
every precaution in this operation to ensure that

I did not leave a swab in this particular case but
I am very well aware that almost every surgeon in
his career has in fact left such a swab behind.
This was an incredibly difficult and I think deli-
cate operation. I have never been faced with con-
ditions such as this in my whole career. If the
pack had been in the pelvis before my operation I
would have found it. If it had been in the middle
or upper part of the abdomen I would not have found
it as I made no search of those areas. The small
intestine starts in the upper abdomen. There are
22 feet of it. It can be found in coils in every
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corner of the gbdomen not already occupied by some
firm fixed organ such as the liver or uterus. The
small intestine would be in close contact with my
operational area. I have heard the swab described
as "towelling". All the packs that we used to the
best of my knowledge and belief have tapes attached
to them at all times.
ment about each individual pack which I used for
moppying. It would have been far too dangerous to
check on that point. All packs at the European
Hospital have tapes - we don't have to consider
that point. It was inserted to get the bloocd out
of the cavity as quickly as possible. I don't
think there was anything to prevent me seelng a
pack used for mopping if it had remained there.
There was still blood seeping aboubt. I used nmy
hand to go into cormers I could not see within
reason. We were moving very swiftly all the time
because our patient had beeéen critically ill to
start with and all operative manipulations, hcowever
gentle, cause an increase in surgical shock, and
we knew that the slightest increase in this shock
would kill our patient. A swab can remain in the
abdominal cavity without causing trouble almost
indefinitely unless because of its size or some
extraneous facts inflammation might start causing
complications. I personally have never left a
swab in to my knowledge. I have knowledge of a
swab being removed at a second operation eleven
years after the first operation in which presum-
ably it was used. There was never any departure
from my careful and usual routine on this occasion.

BY COURT
To Court. 'The operation took something in the
nature of ¢ hour - but Dr. Lawes recorded that sort
of thing.

CROSS~-EXAMINATION

Cross—-examined Wilcock. Sister Banks was extremely
good during this operation. The hospital staff as
a whole displayed a skill and attention to duty
which I have never seen surpassed.

Cross—examined Mrs., Kean. The following morning
after his operation Mr. Barber communicated with
me. I agreed that Mr. and Mrs. Cooper should be
told. I would say that it ig right as a matter
orf professional etiquette that the patient should

I could not give an assess—
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be told. I agree that Mr. Barber did the correct
thing in communicating with me before passing on
the information. I received a letter of which
this is a copy (put in as Exhibit 2) from Mr.Cooper.
I was very distressed on hearing this. It is a very
upsetting thing to happen to a surgeon. The danger
of leaving behind a swab is a perpetual nightmare
to a surgeon. I would agree absolutely that I
cannot take all the credit for having saved Mrs.
Cooper's lifec. I agree that had it not been for
the spced of action of Dr. Spiers and Dr.Gillespie
Mrs. Cooper would not have been alive to tell the
tale, She would not have been alive when I ar-
rived if Dr. Luwes had not started resuscitation.

I would notl say it is a justification for making a
mistake that the operation saved the paticent's life.
I felt depressed when I got the news from Mr.Barber
because I felt personally concerned. I obey the
commands of the lMedical Protection Society. It would
be my instinct to convey my distress to Mrs.Cooper.
I made several approaches at a later date to Mrs.
Cooper. I made no personal contact. She would
not come. During the war we always had had a sort
of theatre table. Frequently I had to perform an
operation under fire. I was in a field ambulance
for 18 months. Frequently I was called on to at-
tend a person who could not be moved to a makeshift
operating theatre. You would always take a pati-
ent back to hospital for anything requiring "cut-
ting"”. You have surgical instruments for life
saving action. It is theoretically possible that
that might involve cutting. There are places where
a theatre sister attaches clips to tapes whether
the swabs are used for mopping or swabbing but have
never used that practice myself. My own opinion is
that it is unnecessary. Other safeguards are suf-
ficient without this. We use the system of racks
and a black board at King George VI Hospital. They
work in units of ten. There are 10 hooks. You have
several lots of hooks. Swabs are never removed
from the theatre. It is my duty to see that there
is a clip attached to every pack used for restrain-
ing purposes whether such clip is attached by my-
self, my assistant or the theatre sister. It might
be applied by either of the three. I have heard

of a system whereby thc theatre sister always ap-
plied the clips but I have not worked under such

a system. It would entirely be within my control
as to whether such a system was used in my opera-
tion. I don't agree that this would be an addi-
tional safeguard. I should say 45 minutes elapsed
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between the time of my arrival and the commencement
of the operation. It is a wide estimate. The 45
minutes was before I was ready to operate. I would
agree that it takes % hour to prepare a theatre at
the European Hospital adequately for an emergency
operation. I have come across packing swabs made
of muslin. We prefer these (Exhibit'X") because
they are better for every purpvose. You can't mis-
take muslin for anything else. This (Fxhibit "X")
is more absorbent, cheaper, more durable. No mopping
swab left my hand at this operation. I cannot say
that a mopping swab never left my assistant's hand.
It would be an improper thing to happen as a gen-
eral rule. In this operation it would not have been
necessary. I never observed Dr. Wilson letting go
of a mopping swab, I knew where I had put the two
or three packs. I only keep count of packing swabs.
It would be quite impossible in an operation of this
sort to keep a count of mopping swabs. The packing
swabs were put in in this case either by me or my
asistant. We usually work together. Either he
holds the intestine and I put the pack in or vice
versa., In either case I would know where they nad
been put and it would be my responsibility to see
that they were taken out. Almost certainly I think
I must have placed the packs in this case., I per-
sonally removed them. I removed them by catching
the actual swab. I wouldn't have needed any guic—
ance to the swab, they were quite obvious. I cannot
recollect whether there were two or three packing
swabs, All swabs move to some degree. These swabs
did not move appreciably. In this case they moved
perhaps an inch. I place absolute reliance on
Sister . Banks. I never do rely completely on the
theatre sister's count. I rely on my own count in
addition. I do not recollect in this particular
operation whether I asked Sister Banks whether the
count was correct., I am absolutely certain that
either I asked her or she told me. In this case I
did carry out my routine check. We did the best we
could. I carried out my routine check. I remove
the swabs that I know I have placed in position, I
look to see within reasonable limitations that
there are no ofther swabgs visible. These swabs
would be visible. I feel with my hand into all
reasonable places where a swab might hide itself
and when I am absolutely certain that there are no
foreign bodies inside the abdomen I question sister
about her swab count unless 1t may be that she has
already told me her swabs gre correct, in which case
the question would be superfluous. That is what I
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did in this case. I carried out my routine check In the Supremec
within rcasonable limits before sewing up. That is Court of Xenya
my routine checlt. I carried out my usual routine at Nairobi
checlk 1n this operation. This is not a case which Eastern Africa
nade the routine check impossible. By the time

Tor scwing up Mrs. Cooper was very relatively bet- Defendants
ter. I can't recollect if she was coming round. Evidence.

They wake up very quickly. I would not agree that No.16

she was "very much better", but she had improved.
This 1s a letter I wrote to Dr. Thompson (put in as G.E., Nevill -

Ixhibit 3). These words are used herc. This was Crosg-
an_accurqte description of the patient's condition Examination -
written in a colloquial manner to a colleague. If continued,

I had bcen informed in this case that the swab
count was not correct, I would have made another
scarch. I have hcard the evidence of Mr. Barber,
Dr. Dockeray and Dr, Thompson. I heard them say
that according to all text books symptoms would
start from 3 - 6 months if a swab were left in the
body. You have the Van Wyk - Lewis Case. I am
talking about an opinion I have formed. What I
have read in a mcdical book has helped to form that
opinion. We use a lot of cotton in surgery for
sewing up wounds and tying blood vessels. We have
numerous references in surgical literature to its
rclatively inocuous properties in the body. It is
therefore possible that cotton can remain in the
body for an indefinite time without causing trouble.
I would however expect trouble to ensue if there
was a large mass of such material interfering with
an otherwise normally functioning organ. That is
one of the cases on which I formed my opinion. We
have knowlecdge of a cotton swab staying in the body
innocuously for 1l years so I am told. Dr. Gregory
told me about this. I have no experience of this.
There are many opinions that symptoms will occur in
3 to 6 months in medical jurisprudence books. It is
not correct that I base my opinion solely on the
cotton. It is none of my business to go into this
before I came to Court. The main factor in my
opinion is that cotton is an innocuous material.
This material is cotton. The Van Wyk case had a
bearing on my opinion. It had an important bearing.
It bore out my ideas. In that case I understood it
was an abdominal pack presumably made of cotton.

I don't know if it was Turkish towelling or muslin,
I don't know what muslin is made of. I presume it
is cotton., It may be so far as I know in a differ-
ent way from cotton or towelling. I don't recol-
lect that the patient in the Van Wyk case had very
many symptoms. She passed it through the rectum.
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It would show some effects before this. I would
expect a thing of this kind on general grounds to
cause trouble sooner or later. I am not a patho- _
logist. My knowledge is very limited on this point
but we have evidence that it can stay there for a
very long time. I am not absolutely convinced that
a surgical pack was ever left in the body of Mrs.
Cooper. I have not seen it. MNr. Barber said a
piece of Turkish towelling was found. I was talking
of swabs. I would expect a pack of this size to 10
cause trouble in an abdomen within a few weeks of
its being placed there or even days. That is the
general behaviour of packs, there would be excep-
tions, I recollect that a few days after I perfor-
med this operation on Mrs, Cooper she had a very

bad attack of vomiting. I have a note of it. She
had jaundice as the result of the blood transfusion.
I don't recollect a bruise on her leg. I have a
vague recollection of a conversation with Mr.,Coopcr
on the lines he talked about. This operation was 20
even more delicate than most. It is impressed on
theatre sisters in training that they must keep
their heads in emergencics, also that the counting
of swabs was one of their most important duties.

It is well~known that the risk of a pack being left
in the body of a patient is very serious. Sister
Buanks in this case performed her duties admirably.

I did not tell her she must do her counting parti-
cularly quickly, nor did anybody e¢lse in my hearing.
I would agree with Mr. Barber's evidence as to Mrs. 30
Cooper's pain and suffering. The piece of Turkish
towelling found by Mr. Barber is much more likely

to be a surgical swab. I could not make clear
whether it would be a swab used for mopping or a
swab used for packing. They are both the same. We
have discussed other possibilities than it being an
abdominal swab but in my mind I have dismissed them.

Adjourned 2.15 p.m.

2.15 pem. _
D,W.1 further cross-examined Mrs. Kean: 40

Since Mrs, Cooper's operation I have performed
about 100 abdominal operations. L have used nmy
notes to refresh my memory. Without these notes
there are many matters I cannot specifically re-
collect. I think it would be correct that my mem-
ory of the uncommon features of the operation would
be better than that of the routine features. I nave
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remecmbered this case cxtbtremely clearly. I knew
six wecks afterwarrds that Mrs., Cooper was coming
round when she was scewn up. I could not remember
it to-day. Should such be required the anaes-
thetist from time to time during the operation
gives nme a reporv as to the condition of the pati-
ent. The state of the patient before I start to
sew up is something which concerns me. Whether
Mrs. Cooper was better at the start of the sewing
up would be something that concerned me at the
time. My note reads "patient much better at this
time". No mention of "coming round". I specifi-
cally renmember carrying out the steps that I have
detailed in this particular operation. You have

an incision of about 5 inches in the lower paxt of
the abdomen. Vie had packed away the intestines

as described upwards., I checked the pelvic cavity
very carefully. There one is coming out of the
abdomen and checking up as it were "behind you'.
The pelvis is clear. You then remove the restrain-
ing packs and as you do that you observe that there
1s nothing behind in the same area and as you do it
the intestines tend to fall downwards. We had by
this time rcmoved all the packs that we were aware
of but there was a certain amount of blood coming
down from the corners and very gently one collects
that blood under dsion. When we thought all was
safe I felt around in that same area, i.c. the area
immediately adjacent to the wound in which I had
been working and slightly out into either flank..
The "feeling around" would not take more than 30
seconds. e means "I". I have heard of the
case of Mahon v. Osborne. I have not seen the law
report. I skimmed through "Medical Jurisprudence
by Gordon, Turncr and Price, the passage dealing
with swab cases, [ have looked at Maitland. I got
a little lost in Nathan. It is very legal. Dr,
Wilson's bill would be part of my account. He as-
sisted at my request. He would be acting under my
direction. I was telling him exactly what I wanted
him to do. It would be his duty to obey my direc-
tions. I did not come across an abdominal swab
without a tape in the European Hospital in 1956.
It would be the theatre staffis duty to see that
the tapes were securcly attached and that the
Spencer-Wells clips were in good order. The theatre
staff would be aware that the surgeon would be
relying on their count of the swabs used for mop-

ping. Abdominal packs are always laid out in groups

of three. In an ordinary operation one group of
three would be enough and would be all that is set
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out. In other operations others would be avail-
able immediately as required. I don't recollect

in this particular operation how many groups of
three were sct out. We had sent a message to the
theatre that we would be coping with an abdomen
full of blood. They have a standard pack of gauze
swabs, 12 in each pack. They are placed separatecly
after use on a mackintosh. The main part of the
mopping would be done before the sewing. There was
mopping done with abdominal swabs after the sewing, 10
not during. During the sewing we had it under con-
trol in this case. I haven't the remotest idea how
many Turkish towelling swabs were used for mopping.

BY COURT

To Court. A looped tape is considered to be a bet-
ter and stronger way of sewing it on I understand.

RE-EXAMINATION

Re—examined. I make notes of an operation as soon

as I have convenient time in my office in every

case, These are the complete notes of this case. 20
Nothing routine would be put down. My note "after
saline drip" means blood drip. That would not be

normal after a cold operation, The next entry is
"following day still alive and seltling slowly".

That is not a usual comment. By "settling slowly",

she had had a very bumpy period having been des-
perately ill and she was by this time living on

borrowed blood entirely, but her pulse and other

records that we keep were gradually reaching a

more normal level. She was very considerably bet- 30
ter than at the closing of the operation. She had

been exceptionally ill, As we were closing her up

she was better. ©She was still critically ill and

the following day she was still critically ill

although better than she had been. The longer you

leave an abdomen open and the longer anaesthetic

and other procedures are carried on the greater

will be the shock imposed. Therefore you must

ciose up a shocked patient at the earliest moment. '
Forceps would get in the way of mopping thereby 40
slowing your movements down and iun addition they

would be a hard mctal object which should not be

moved around the abdomen. I think the system in

force at the European Hospital is a sound, safc and

well recognised system. It is almost a universal
surgical practice throughout the world to use Tur-

kish towelling. Dr. Wilson had been gqualified avout
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4 or 5 years. He had a D.R.C.0.G. and he had ser=-
ved for some two years as a graded surgeon in the
Army following on the customary house surgeon jobs,
There would be no reason at all to let a swab go
out of your hand for mopping. I have no doubt in
my mind as to the rcnoval of the restraining packs
from where I had put them. The mopping swabs would
nornally be countecd by the sister and then one al-
ways checks up the operating ficld oneself. Ve used
a very nuch larger nunber in this operation and in
many casca after they had been handed to sister it
may be that she rinsed them and handed you back the
same pack again. If the sister tells you the count
is not corrcct you will proceed to re-examine the
abdomen while sister would review her count and

a further scarch would be made in possible hiding
places. In a cold case with no rush you might
spend up to 15 or 20 minutes searching. In a case
whore the patient is in a critical condition you
then have to make up your mind whether it is better
to prolong the scarch indefinitely with possible
very serious complications to the patient or to ac-
cept the cevidence of your own eyes and hands that
there is no swab inside and close up the wound. I
have never had to close up a wound where the count
was not eventually correct. With a very cefficient
theatre staff it never happens because the sisters
are aware of where a pack is at any given time.
Alnmost always the swab turns up somewhere else,

The patient's life is the only thing that matters.
I have been told of the case where a swab was left
in for 11 years. It was Mr, Tom Latham., He was
living in Nairobi until his decease not so very
long ago. He managed the New Stanley Hotel. The
object shown to me is a plece of Turkish towelling.
I would not call it a surgical pack but a face
flannel (marked "Y" for identification). I1f an ob-
ject like this ("Y") got there in a surgical opera-
tion it would have the same chances as a surgical
swab. Ordinarily there is no need for a report
from an anaesthetist. One is aware of the condi-
tion of the patient from one's own observation. In
a case such as this there would be an almost con-
tinuous report going on. I don't remember any
particular report from Dr. Lawes. Ve were Jjust
keeping contact as to whether she was still alive.
I have had no personal experience of a case of
similar severity. That is why I remember the de-
tails clearly.

Purther cross—examined by leave. I mean thatl this
("Y) would have the samec chances as a Turkish
towelling pack. T mean by "chances" that it would
show symptoms in the same pexriod.
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No. 17
EVIDENCE OF WILLIAM ERIC T.AWES

D.W.2 - WILLTAM ERIC LAWES, Christian sworn:

Examined Salter. I am F.F.A., R.C.S., D.A., D.T.M.
and H. I am senior Government anaesthetist in the
Colony. I have practised for 18 years. On 1lst
February 1956 I received an urgent call to go to
the Buropean Hospital., I saw a case of Mrs;Cooper
at 2.40 p.m. She was comatose, pulsecless, no

blood pressure, grey faced, cold and sweating with
sighing respirations and the heart could be just
heard with a stethoscope. In short she was dying.
I took a sample of blood from a vein in the neck
as this was the only vein available t0 a needle.
This was sent to the laboratory for grouping and
cross-matching against blood in the blood bank. Ve
gave her altogether 9% pints of fluid to resuscitate
her, We gave her three pints of saline and arti-
ficial plasma under pressure in 10 minutes while
blood was being made available, I can't remember
doing that any faster. Mr. Nevill's assistant
arrived at 3 o'clock., I then phoned Mr, Nevill.

He arrived shortly after 3. The patient was be-
ginning to show signs of life. The blood pressure
could not be recorded. At the time of his arrival
she was Jjust becoming an operable risk. You have
to decide what is the right time to operate. She
was operated on in her bed in the theatrc. At the
time of the operation if bleeding had not been
stopped within a matter of minutes without too much
handling she would have died during the operation.
The anaesthetist's main job is to maintain the
patient's state of health during the operation. Dr.
Robertson-Glasgow supervised the collection, the
filtering and giving of blood which was obtained .
from the patient's abdomen. There were 6% pints

of blood given in toto up to 4 o'clock. The opera-
tion went on quite reasonably considering the risk
that was present when we started. 1IMr, Nevill stop-
ped the blceceding within one or two minutes., I can't
remember any specific report by me. We have worked
together before. He Jjust raises his eyebrows. You
nod and off you go. Her blood pressure at the end
of the operation was 95. Normal is 120. I should
describe the operation as a brilliant piece of
surgery.

CROSS~-EXAMTINATION

Cross-examined Wilcock. The hospital staff were
extremely good throughout the operation. Onedoesn't
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take specific notice but one has come to expect it
from Sister Banks that her work is of an extrcmely
high standard.

Cross—exanined Mrs. Kean. Mr. Braimbridge phoned
ne. I came straigat up. I assume she had been in
about 10 minutes. I have no note of the time the
opcration commenced. I should saq it was between
3,20 and 3,30. It took perhaps % hour.

Dr. Robertson-Glasgow was asisting me. His account
15 not included in mine. He was probably asked to
assist by Mr., Nevill. Pcople just help in an emer-
gency. He was not specifically asked to help by me.
The time for operation was agreed by mutual arrange-
ment, I can't honestly say whether Mr., Nevill asked
Sister Banks whether the swabs were correct. It is
not in my sphere at all., I have no recollection of
Sister Banks making any announcement or of Mr.Nevill
putting the question.

RE~-EXAMINATION

Be-examined. So far as I know in that respect there
was no departure from the usual procedure. It was
a perfectly routine operation.

No.18
EVIDENCE O MARY ROBIERTSON-GLASGOW

D.W,3 - MARY ROBLRTSON-GLASGOW, Christian sworn:

Examined Salter. I am Bachelor of Medicine; Bache-
lor of Surgery. I was in the Luropean Hospital on
1st February, 19506; I assisted in the blood trans-
fusion on Mrs. Cooper. I received a telephone
call at the surgery from Dr. Wilson. He asked me
to come up immediately. I was in Court while Dr.
Lawes gave cvidence. I agree with what he said
about the operation. I arrived at 3.20 and met
them carrying Mrs. Cooper to the theatre. I should
think the operation started about 3.30. The opera-
tion lasted I should think half an hour from the
time the anacsthetic was given to the sewing up.

I was asked by Dr. Lawes to supervise the auto-
transfusion. I did so. I was doing this from the
beginning . I started by supervising the drip.

I had six bottles which were filled. Some of the
solution would be citrate to prevent clotting. The
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natural amount of blood taken out in bottles was
five. All the blood was being put in through a
cannula which Dr. Lawes had already put in the leg.
The mackintosh sheet on which the mopping up swabs
were placed was in front of the table where I was
working. I did glance at it, frequently to seec
the amount of blood which was coming out. I made
no accurate count. I don't remcmber hearing any-
thing said by Mr. Nevill or Sister Banks with re-
gard to the count. I have taken part in many 10
operations. There was no departure from the usual
routine. I act as Mr, Nevill's anaesthetist, I am
not concerned with the surgical side.

CROSS~IXAMINATION.

Cross—examined Wilcock, I have taken part in many
operations in which Sister Banks was theatre sis-

ter. I think her abilities are exceptional as

theatre sister in charge. The theatre staff all

carried out their duties at this operation extremely
well. 20

Cross~examined Kean. Blood was sucked into six pint
bottles. Onec pint was used only for auto-trans-
fusion. It was no part of my duty at this opera-
tion to count the swabs nor to put any swabs into
Mrs. Cooper's body. I was very busy attending to

my own work. I had a particular opportunity to

see the nurse who was collecting the dirty swabs

as she was putting them on the mackintosh sheet in
front of me. Also she was assisting me. Very often
I used to turn towards the site of the operation. 30
I would not say it is part of the routine for an
announcement to be made in a loud voice with regard
to the swab ccunt at the hospital. I don't agree

it is usual. It is not always done in a voice that
everyone can hear, I don't know of any instructions
as to giving the announcement in a loud voice.
Sometimes the surgeon asks are swabs correct. Some-
times the sister says -~ "swabs correct sir". The
sister announces it in a voice the surgeon can hear.

RE-EXAMINATION _ 40

Re-examined. I have heard the sister say or the
surgeon ask. One hears it at every operation. In
g, routine operation with very little bleeding one
does not look at the swabs. 3But if there is a
great deal of bleeding one looks at the swabs to
assess the amount of blood needed. I thought there
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viere about 20 used at this operation.

To Court. I do not rccollect secing any swabs
being rinscd out.

Adjourned to 30.1.58 at 10 a.m.
B.R. Miles, J.

30th January 1958.

No.l9
BVIDENCE OF EDWARD RONALD ORMEROD

D.W.4 ~ EDWARD RONALD ORMEROD, Christian sworn:

Examined Salter. I am Bachelor of Medicine and
surgery, Member and Licentiate of Royal College of
Surgeons, F.R.C.S. (Edinburgh). I am M.R.C.0.G. I
qualified in 1921. I was House Surgeon and Physi-
cian in Royal Infirmary of Manchester for 3 years.
I was House Surgecon and Physician in the Royal
Children's Hospital, Manchester. I was House Sur-
geon and Gynaecologist, Obstetrical Department at
Nottingham General Hospital. During the war I was
in charge of the Surgical Department in E.A.Command.
Since the war I have been consultant in Gynaecology
and Obstetrics of Middlesex County Council. I came
out here in 1950 to practise as a consultant. I am
one of the consulting Obstetrical and gynaecologic
surgeons to King George VI Hospital., I have had a
description of the operation by Mr. Nevill given to
me. I am familiar with Mrs, Cooper's condition at
the time. I don!t think it exists except as an
emergency operation. As a surgeon I would describe
it as an operation of extreme difficulty. I would
say it dis one of the most difficult emergencies

of surgery. The patient is quite often in a mori-
bund condition and literally loses a very high
fraction of her total blood volume. If the opera-
tion is successful, then the surgeon and staff are
entitled to congratulate themselves highly on an
excellent result. '

Q. As a surgeon, if in these circumstances a swab
were left in the body of the patient what would you
say?
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Objection by Mrs. Kean, but now withdrawn as she
misunderstood the question he originally put.

A. I would say that under those conditions of
extreme stress no element of carelessness cxisted
on the part of the surgeon performing that opera-
tion. The nursing staff if they carried out their
paxrt of the routine check of the swabs and reported
to the surgeon that the check was correct and the
surgeon had made a rapid examination of the site
in which he had been working and in which he knew
he had deliberately placed a swab, I would say that
under those conditions the surgeon could not be
held responsible for any degree of carclessness.

I would say that the nursing staff also shared in
the conditions of speed and stress present on that
occasion and that if they did carry out under those
conditions their part of the procedure they should
also be absolved of carelessness. This operation
is one which requires a high degree of combination
of dexterity and speed. With a moribund patient
the life of the patient depends on those qualities
in the surgcon. If the patient was "much better"
before the abdomen was closed, I would say that
that indicated that the surgeon had in fact achi-
eved the object he set out to achleve. He had
succeeded in stopping the source of bleeding but
that would not give the surgeon any right to take
any libeities which might extend the time of the
operation because such appearances of improvement
are often only temporary appearances, i.e. having
known the condition of the patient a few minutes
before the improvement, no surgeon of expericnce
would trade on that improvement. Definitely he
would not be justified in slowing the improvement
up. »opeed is of paramount importance. I think
in the hands of an inexpericnced and slow surgeon
such a patient might die on the table. In a "cold"
operation circumstances are of course entirely
different. The surgeon would first remember exactly
where he would put a swab or swabs or packs and
when he had finished the operation under "cold"
conditions he would remove those packs or swabs
himself. He would then ask the theatre sister

in charge of the case if her swab and pack count
were correct. If she said "yes", he would then
make a final examination and finding nothing pre-
sent he would finally close the abdomen. He would
make an inspection by eye and he would feel with
one hand the area in which he had been working.
Under ordinary cold conditions it would be possible
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to make a scarch which would be thorough. I would
say that it would take the best part of a minute

il the arca of operation is easily visible. In
criergency conditions there would be a very consider-
able difference. I would expect an ordinary care-
ful surgeon in thosc particular conditions and under
the conditions of this operation wherc the abdomen
has recently been full of blood and dubtless is
still obscurcd by blood clots which have a habit of
reappearing rizght up to the last minute, I would
expect him to fecl in the position where he thought
or remembered he had put o pack. I would then ex-
pect him to tum to the sister in charge and ask
her if she was satisfied. I think he would always
ask. If she voluntecred the information that would
render the question unnecessary. I would then ex-
pect him to close the abdomen as rapidly as poss-
ible. I think Mr., Nevill went as far as he possibly
could. I know Mr, Nevill personally very well. I
regard his skill and capabilities as a surgeon as

of a very high order. I have had experience of
packs and swoabs being left in an abdomen. In the
event of a pack of Turkish towelling, the usual

size 1s that of the one on the table. If a foreign
body of that nature were left in among the coils of
the intestine, I would expect trouble very shortly.
I think it is impossible to be certain on & question
of this sort. The circumstances surrounding its
position relative to vital structures would deter-
mine the time factor in the onset of symptoms. In
the case I have in nind, some 15 years ago a swab
was left in the peritoneum and I think within a
fortnight its presence was suspected. Within three
weeks it was removed. There is an exception I
think, TFirst that the foreign body be outside a
vital area, second that the conditions would ke
conpletely frece of infection and it is posgsible
under those conditions that the foreign body might
become what pathologists call "encysted", i.e. shut

off entirely from vital process. If . that condition

came about I think it is impossible to fix a time
limit to that process. It might remain shut off
for all time. There night be no linmits. If the
adhesions shutting it off were broken down at a
subsequent date it could then become a "new" for-
eign body. A subsequent operation could be a cause
of such disturbance.

CROSS-EXAMINATION

Cross—examined Kean. A foreign body made of metal
would bchave in an entirely different manner from a
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Turkish towelling pack. I think all things are
possible in the human body. I think even a Turkish
towelling pack could remain encysted for all time.
I agrec that it is possible but not probable that
Turkish towelling would remain encysted for all
time. I would agree with text books that symptoms
would normally be expected to manifest themselves
within days or weeks. I have not come across a
case in medical literature where Turkish towelling
has been left in a body and symptoms have not mani-
fested themselves within months. I om familiar as
one can be with literature on the subject. That is
the only case of a swab being left in an abdomen
that I know and the swab had to be removed in about
three weekstime. You can't rule out possibilities
of a pathological nature. They can be accidental.
The reimplantation of Fallopian tubes is not an
operation that can be called routine in the sense
that it is practised very often. It is a cold
operation. The uterus may be abdominal or pelvic.
The operation is carried out in the abdomen rather
than in the pelvis. The uterus is drawn up in the
abdomen. I have performed the type of operation
that Mr., Nevill performed on Mrs. Cooper I should
think in ny time 20 at the outside. It might be

a little more. They were mostly successful. One
died on the table and one of a complication that
developed further on. The constitution of the
patient would be a definite factor in the prospects
of survival. The patient died on the table fron
haemorrhagic shock. The determining factor would
be the amount of blood which was lost and the speed
with which it was stopped. One patient might be
able to losec more blood than another. Transfusions
would be o most important factor. That is the func-
tion of one of several people., The anaesthetist
guite frequently undertakes it. A great deal of
skill would be required on the part of the anaes-
thetist. Resuscitation comes first and surgery
second. I think the decision as to the time the
operation takes place is most important. One per-
forms 10 cold operations to one emergency. That

is my own figure. In hospital he would have a lar-
ger proportion. Surgeons vary in their functions.
A surgeon who is a consultant, the number of emer-
gencies he would perform 1 in 10 I think would be

a falr estimatec. I think you have to take into
account the whole context. You are working under
conditions of stress. You are very much in the
position of a captain at sea in a storm. Your rou-
tine tends to be @ bit displaced. I did not say it
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vould not be ncgligence on the part of the surgeon

if a swab were overlooked in the body of Mrs.Cooper.

I said it might not. It is possible that in at-
tempting to get a clear view of the area he would
pack a swab down and forget where he put it under
those conditions of stress. He might even fail to
remember that he had put it there. That would be
a packing swab. I think he would only be excused
under conditions of extreme stress in failing to
remember that he had in fact put it there. I can
conceive another get of circumstances. I can ima-
gine that a swab might be placed in a certain posi-
tion and during the manipulations which are neces-
sary in this particular operation that swab could
be displaced and it could become surrounded by
coils of the gut. That would be any form of swab
or pack. While he is mopping a mop would not and
should not leave the surgeon's hand. I can conceive
that suddenly he might decide to use it in another
form, for packing. In a woman who 1s so dangerous-
ly ill it would be very meddlesome surgery to rum-
mage among those coils because that would be at-
tended by further shock. There is nothing else. In
Mrs. Cooper's operation it would be difficult to
know. TFor packing you nmight need 3 or 4; some-
times if the area is difficult you might need more.

I think the final appeal would be to the swab count.

If you used more swabs the chances of one being
left behind are possibly a little greater. I don't
think I have heard of the way Mrs. Cooper's intes-
tines moved during the operation. think a factor
in determining negligence in failing to remove
swabs is the condition of the patient immediately
before the sewing up. If the anaesthetist were to
warn the surgeon to get the patient off the table
that would be a relevant factor. If that factor
was not present that would also be relevant. An
assistant if one could be obtained would be a great
help. I don't know if this operation was performed
by Mr. Nevill without an assistant. I have heard
who the anaesthetist was. I have been informed
that someone was helping with the transfusion. If
a surgeon has a reasonably qualified assistant the
cares on his head are somewhat alleviated. I think
it would have helped Mr. Nevill greatly to have

had an assistant. If he could have got an assis-
tant his task would have been lessened. I know
Dr, Wilson only very slightly. I would say he was
a competent general practitioner. I have heard and
seen that he did assist Mr. Nevill on many occas-

~ions. I would say it could so happen that a pack
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would move much more than one inch. I would not
query it if Mr. Nevill said that they did not move
more than one inch. I don't know the number of
packs used for mopping in this operation. I don't
know how long the operation took. I can imagine
that it might be that the swabs were clearly vis-
ible. I think Mr. Nevill would be guided by the
anaesthetist. He would satisfy himself in any
event as to when to close the abdomen. The check
in a hot operation would be complated in so far as
it did not prejudice the patient's chances. I think
the whole thing depends upon a proper conception of
the whole circumstances. You cannot conceive the
difficulties in an operation of this kind in which
the surgeon has one objective and to insist on the
routine "cold" checks being carried out and to in-
sist that no accident shall take place under those
conditions is a tremendous let to ask, If a pack
was left in in the circumstances described by Mr.
Nevill it was an accident. It may have been placed
in a certain position and in view of the exigencies
of the operation it could have been displaced. I
can imagine that Mr, Nevill may honestly have
thought that he put that number in. It is a wvital
duty of the theatre sister to count the swabs cor-
rectly. That means to account for all used and un-
used swabs tnat had been taken out for the parti-
cular operation. The number of used swabs checked
with the unused swabs should add up correctly at
the end. If a swab has been overlooked and the
sister confirms that the count is correct that
means she has made a mistake. I would expect the
sigter to count correctly in a "perfectly routine
operation". When I am operating I know how many
swabs I have in action at the time. I definitely
know that. I generally know how many mopping swabs
I have in hand. I don't think in an ordinary oper-
ation there would be more than two of this kind
used for mopping. In this operation there might

be several., I don't count the ones outside. The
sister counts those. I relate my mental number to
hexr count. That is my invariable practice. I think
oie knows the number which I have used for mopping.
It would ultimately be the theatre sister's res-
ponsibility to give the answer however much help
she had. If she had help she might have more time
to give to the count. I think the presence or ab-
sence of care would depend on whether the anaes-
thetist had said that it was necessary to get the
patient off. 1 think it could have influenced the
position. A mistake would be more excusable in
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those circumstances. I have never operated at the
Europcan Hospital. It is a conversation which
takes place betwecn herscelf and the surgeon. It is
audible to those around the body. It is no secret.
It i3 a vitally important part of the routine. In-
dced the consequences of leaving a swab in the body
are so serious that a great deal of care must be
uscd by all concerncd to avoid it. In no case in
which I have been concerned has a swab been left

in the body.

RE~-EXAMINATION

Re-examined. I would say the loss of over six pints
of blood was a very severe loss. If bleeding was
stopped within half a minute of the incision I would
say that was highly expert. One would certainly
need 3 or 4 mopping swabs for six pints. They would
be wrung out and used again. To mop up two pints

of blood if you use one swab after another without
re-using you might use 10 - 15. It is quite pos-
sible 20 - 25 would have to be used. If those were
being handled by the assistant surgeon I would not
expect the surgeon to keep count of them. If used
for mopping they would not have forceps attached.

I think if the circumstances permitted forceps

ought always to be applied to tapes. If packs used
for restraining 1 think it is easy to miss anything
under circumstances of stress such as those in which
this operation took place.

Mrs. Kean. I object. This does not arise out of

cross—examination.

Salter. Cross-examination was as to possibility
of packs being lost.

Court. This does arise out of cross-examination.
A. It is possible for forceps to become detached.
I would expect to find them as a rule outside the
wound. The forceps would be lying on a towel often
among other Spencer Wells. It might not be noticed
that a forceps had come off. Having an assistant
surgeon might in some respects lower the time fac-
tor of such an operation. It might enable the sur-
geon to proceed more guickly although the responsi-
bility for carrying out all procedures is still the
responsibility of the surgeon doing the operation;
with the aid of a good assistant he might be able
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to go a little bit faster. It would never be a
guestion of his going a little bit "easier". His
responsibility remains the same, When I refer to

a swab being "displaced" it would be I think one

placed as a pack. The time of doing a check will
depend on the efficient way the swabs have been

laid out on the floor. I think the check might be

more difficult in an emergency particularly of this
nature than in a cold operation. I think there is

more chance of accidental error cu the part of the 10
theatre sister rather than the surgeon or a combi-
nation of both. Under the conditions of this oper-
gtion the atmosphere for the theatre sister and her
difficulties are parallel with the surgeon's dif-
ficulties. ©She is in a harrassed position. She is

very often harrassed by the surgeon himself. There
would be a temptation for the surgeon to perform

his check more quickly for the sake of the patient

in an emergency. Under these circumstances if a
surgeon has a mental note of the number and is as- 20
sured by the theatre sister that the count is cor-
rect, I would say he is not reguired to do more

than that. His mind would be at rest. I would say

in this particular instance it compared very fav-
ourably with the ordinary practice of a careful

surgeon. I1f in addition he makes a wvisual check

ad does something with his hand he has done all

he could do. I do not think a reasonably carceful
surgeon could have done anything else. In the dif- '
ficult circumstances he achieved considerable suc- 30
cess.

To Court. I think the fact that the surgeon was
operating under considerable stress would place a
greater responsibility on the theatre sister to see
that the swab count was correct. Under those cir-
cumstances I can't imagine her the victim of an
accidental error.

FURTHER EXAMINATTON

To Court Examined at request of Wilcock: I think
such an accidental error would imply carelessness. 40

FURTHER CROSS-EXAMINANTON

Further cross—examined Kean. I would hold the
theatre sister ultimately responsible. I don't
know what assistance she had. I don't know how
much +time she had.
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No.2
EVIDENCE OF CHARLES FREDERICK DERMOT McCALDIN

D.W.5 - CHARTLES FREDERICK DERMOT McCALDIN, Christian
sworn:

I am Bachelor of Medicine, Trinity College,
Dublin. I have been in practice in Kenya over 30
years. I know of a case in which a swab has been
left in a patient for a number of years. I assis-
ted at an abdominal operation in 1929 when an ap-
pendix was removed. Sometime in 1940 or afterwards,
the patient came to see me and he brought with him
a glass jar in which was a specimen. The patient
is deceased.

Mrs. Kean objects ~ Hearsay. I sustain Mrs.Kean's
objection.

A. It was a globular mass about the size of a
duck's egg. I couldn't swear as to its consistency.
It is 20 years ago. I can't say whether it con-
tained any strands of fibre. I can't remember; I
could not say what it was made of.

Mrs., Kean. Section 32 Indian Evidence Act. None
of these exceptinns apply.

I rule that evidence as to what was said by the
deceased does not come within any of the exceptions
mentioned in Section 32 of the Indian Evidence Act.

A, That is the only case I have come across of a
foreign body remaining for a number of years.

CROSS-EXAMINATION

Cross—examined Kean. I don't know the literature
on the subject. '

Adjourned to 2.20 p.m.

2.20 p.m. No. 21
Oo

EVIDENCE OF CLIFFORD VINEY BRAIMBRIDGE
D.W.6 -~ CLIFFORD VINEY BRAIMBRIDGE, Christian sworn:

Examined Salter. I am M.R.C.S. (England), L.R.C.P.
(Tondon), B.&4., B.M., B.Surgery, Cambridge Univer-
sity, F.R.C.S. (Edinburgh). I hold a diploma of
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Tropical Medicine and Hygiene in London. I was
qualified in 1916, joined R.A.M.C. in which I ser-
ved 4 years. I returned to St. Bartholomew's Hos-
pital where I was House Surgeon. I joined Colonial
Medical Service of which I was a member for 35 years,
the last 20 as senlor surgical specialist. Since
retiring I have been and am a Director of the Kenya
European Hospital Association. As Director my du-
tiles are to supervise the worxkx being carried on in
all three institutions. On lst Fe¢bruary 1956 when
Mrs, Cooper was admitted I was in the European Hos-
pital. I saw her. I looked at her, saw she was
nearly dead; although it was not my business I
called Dr. Lawes to come at once and start a trans-
fusion. I did this because I knew the surgeon to
whom she had been referred, Mr., Nevill, could not
possibly arrive in time before she was dead. I
saw her in the ward before the operation. Her con-
dition was very slightly improved in spite of the
amount of blood which was being given to her. I
was present at the operation, not all the time butb
in and out. It was a matter of interest because

I had seen her when she came in and because it is
my hospital. I was satisfied with the arrangements
for the operation. There was no differcence between
the arrangements for this and a cold operation. The
system for checking swabs in the European Hospital
ig the system which has been in usc in my hospitals
and theaires for 37 years. The instructions are
that tapes should be attached to packing swabs. I
call this (Exhibit 1) a pack: They are different
from ordinary swabs. The regulations regarding
tapes apply to this type (Exhibit 1). These packs
are made in the workroom in the hospital. I insist
to the best of my ability on the regulations being
carried out by inspection and personal observation
when operating. In my hospital I have never known
a pack of this kind being used without a tape. In
other hospitals, yes. If a pack came into the
theatre without a tape the theatre sister would
discard it automatically. Mrs. Cooper's operation
was of extreme emergency. I have only knownone
similar emergency which I did myself. That was
exactly the same operation. I regarded speed as
paramount. I should think that th:e amount of blocd
Mrs. Cooper lost would be about the same amount as
in the one I did. I could not see when Mr., Nevill
arrested the haemorrhage the exact moment. I should
think it was about a minute. I would say half a
minute was well inside the record. I would have
been in and out when the mopping was done but I was
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not standing close to the table. I am not able to

say how many packs were used in the mopping process.

In my operation I had someone assisting me in the
gurgical part of the operation. I would ask sister
for a mop, wipe it round, hand it to sister or drop
it on the floor. ¥hen actually mopping there
wouldn't be need to let it out of my hand but I
might let it out of my hand when it was in the body
in order to sce wherc the blood was coming from so
as to sce where to put the next mop in. I might
leave it to thce cnd of the operation, but it would
be against my normal rule. In an operation of this
kind anything might happen. I hope that would im-
print itself on my mind. If sister has not already
put a forceps on the restraining swab I would put
one on. According to the particular size needed

I fold it. I can't remember how many restraining
swabs I used. Three would be the normal number.

I remove the packs which to the best of my know-
ledge and belief I put in. By this time sister has

told me if the count is correct or not. If the count

is correct I start to sew up the abdomen. If she
has not told me anything I ask her but she always
has told me in my theatre. Where a lot of mopping
swabs are used I think it might be wvery difficult
for a surgeon to remember how many were used. I
would not try myself. In an emergency as compared
with a "cold" operation, I do not vary my routine
with regard to asking the sister before I sew up. I
would definitely vary the speed with which I check.
When I had rcmembered all the ones I was conscious
of having put in I should do no more. I would not
feel around or have a look if the sister told me
the count was correct. I have a normal routine of
how and where I put in packs for an abdominal oper-
ation of this nature. Normally I put in three.
There are exceptions. I cannot remember if I was
present at that stage of Mr. Nevill's operation. I
think Mr. Nevill did more than was necessary in
making a visual check and feeling around. It is a

bad thing to do a manual search even in a cold case.

Nothing causes more shock than handling bowels. I
regard Mr. Nevill as an extremely efficient, com-
petent and experienced surgeon. If in the circum-
stances of this operation a swab has been left in,
I would as a surgeon, to put it bluntly, say that
it was a bit of bad luck, nothing else. - In the
circumstances of this operation I think there is

no reason why it should cast any reflection on any-
one concerned in the operation in the absence of
other evidence, e.g. that the surgeon was drunk.
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In the circumstances that I saw there was nothing
to suggest a reflection on the surgeon or staff.
The removal of 7 feet of small intestine would
have no effect. 12 feet to 15 feet would have to
be removed to affect the digestion. I know of a
case of a patient left with 1 foot who is leading
a reasonably happy and healthy life, I have had
experience of abdominal packs being left in the
body. I had two cases at least. The first case
was a woman from whom I removed an ovarian cyst in
1931. WNineteen years later I operated on her for

- the removal of another ovarian cyst and I found a

small pack inside her abdomen, In those days we
used smaller packs than these. It was perhaps a
little smaller than X.l., (the smaller). It is a
long time ago (demonstrates 2/3rd). This is the
sort of material I used since I started surgery in
Kenya in 1921. The second case was more recent -~
1947. It was a straightforward abdominal operation
done cold in my own theatrec with my own trained
staff at every possible advantage. The operation
was apparently successful. I went on leave 3 months
later and when I returned I saw the patient who
showed me an abdominal scar. This was three or four
months after the first operation. In the first case
the swab was found alongside the uterus. It is not
ur.common for foreign bodies in the abdomen to be
surrounded and walled off by the omentum. It was
surrounded. Any foreign body left in the abdomen
is surrounded automatically by "omentum". This is
a curtain of fat lying on the top of the bowels

like an eiderdown. It keeps the bowels comfort-
able and warm. If Mrs. Cooper had pain in April,
May and October 1956 material could have been in

the body for years. As a surgeon I would not be
satisfied that it had come from Mr, Nevill's opera-
tion.

Examined Wilcock. I know of no more infallible
method of checking packs than that in use at the
European Hospital. I know Nurse Smith. ©She is a
very competent nurse. The duties of a "dirty" nurse
are to empty and change lotion bowls, to pick out
used swabs from bowls in which they have been put
or from the floor on which they have been dropped,
An operation of the nature performed by Mr. Nevill
would throw an additional burden on the "dirty"
nurse only by rceason of the enormous number of
swabs that would be used. I know Sister Banks very
well, I think she is the most competent and con-
scientious theatre sister who has ever worked for
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mne. I have frequently operated when Sister Banks
and Nurse Smith worked together as a tecam and there
would always be more than those two. In carrying
out an abdominal operation I would have complete
confidence in them as likely to do their job prop-
crly. During on wubdominal operation the theatre
sister in charge's duty is to put the instruments
on the table. If there is an assistant surgeon
her duty is-to hand the surgeon what instruments
he requires, to hand him mops and swabs as and
when he asks for them, to keep a check on the num-
ber of swabs and packs uscd, to thread needles and
do anything clse she is asked to do. In an opera-
tion of MMr. Nevill's type there would be a greater
burden on her than in a cold operation because
everything would have to be done in double quick
time. In my theatre and in most theatres the swabs
and packs are lined up on the floor or table or on
hooks. Before she reports to the surgeon she asks
the dirty nurse if the count is correct. If she
says yes, she recounts herself. Then she reports
to the surgeon. ©She also checks with the clean
packs. That is all that is required of a normal
skilled nurse. We have a series of operations in
one afternoon. The soiled packs are removed frcm
the theatre after the patient is wheeled out. If
a patient were returned to the theatre the theatre
would be cleaned up and the soiled packs removed
in the interim. Soiled packs are taken outside

to the sluice room after the operation is completed.

I shouldn!t think the theatre sister in charge
would count the soiled packs. It would not be the
usual duty of a theatre sister to count such soiled
packs. If she did she would be extremely con-
gcientious.

CROSS-EXAMINATION

Cross-—examnined Kean. The first operation, on the
1947 case, was one I performed. It was "cold". 1
don't recollect how many packs I used. It was
probably three. If it was a pack I left inside 1
would say it was a piece of bad luck. It was not a
pack that I left inside. There were no emergency
features at that operation. I don't feel my trai-
ned staff would be in any way to blame. It is my
opinion that anyone might have a cold operation and
have a pack left behind and that it would be bad
luck. I am not awarc of it being standard proce-
dure in some hospitals after the patient is sewn
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‘up for a second check to be made.

count by the theatre sister is enough.

64--

I would agree

it would be an extra safeguard. 1 consider it un-
necessary to introduce this safeguard in the hos-
pitals which I control. I am aware that the risk
of a swab being left in the body of a patient is
very great and the effects may be very serious or
even fatal. I do consider it the duty of all con-
cerned to take elaborate and stringent precautions.
It would be not too much trouble to count six times
but I dont!t think it is necessary. It is just oy
opinion that the count by the diriy nurse and the

I recollect
Mr. Cooper coming to discuss this matter with ne.

I don't recollect saying to him that there had been
another case of a swab being left in a patient and
that I had advised the young husband to hush it up.
I never said such a thing. 1 would never advise
such a thing to be hushed up. The only direct
evidence I have is of the coses with which I nyself
was concerned. In this type of operation the less
the intestine is plaved about with the better for
the patient. It is impossible to express an opi-
nion whether I would be content having counted to
myself and had an assurance from the sister in an
emergency operation whether I would be content
without further exploration. I could not possibly
say exactly what I would do. It depends on the
circumstances of ceach operation. I suppose I have
done 40 or 50 operations for ruptures of ectopic
gestations. The amount of blood in operations of
that kind is unbelievable. About 25 were complete
ruptures. I don't think any died on the table., I
remember one now but could not give an answer with-
out my notes. The great majority were successful.
It is not part of my routine to make o search after
I have counted myself and had an assurance. I do
not consider that a search is necessary as a matter
of routine in all cases. I consider it unnecessary
and inadvisable. If it is done in every case it is
unnecessary in my opinion. If a surgeon as a mat-
ter of routine makes a search by eye and hand I
think he is a more careful surgeon than I am. If

tlie bowels are pushed about a lct it is inadvisable.

If they are moved gently for a peep it is notv in-.
advisable. I don't attempt even ¢ gentle search as
a natter of routine. I agree it would be more in-
advisable to make a search as a matter of routine
in a "hot" than in a "cold" operation. I read my
books. I see other surgeons operating. We all
make a search at the site of the operation. I would
of course make a search in the place where I thought
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I had put packs. 1In my prcvious answers I thought
I was asked if I would search all around the abdo-
men. If T was not satisfied with a look I would
put 2 hand in as well. I should as a matter of
routine make o manual scarch of the area where I
had put in packs. One has to push things out of
the way. A general senrch of the whole abdomen
might take o quarter of an hour. I cannot remember
at what stage in this opcration I was in and out.
I was in when the abdomen was opened. I can't re-
member being in at any particular phase. I can't
remember any particular thing being done by the
nurscs. I should have noticed if they had not
been carrying ouwb their duties according to plan.
That is my job. I would not have noticed if they
had not carried out their duties by miscounting
swabs. I should have noticed if they were handing
things to the surgeon as they should and carrying
out the general routine. I should not have stcod
over their shoulders and counted the swabs with
them. Half an hour would be & reasonable time to
prepare the theatre for the operation. I would not
be prepared to cxpress a definite opinion.

Adjourned to 10.30 a.m. on 31lst January 1958.
B.R. Miles, J.

3lst January 1958.
D.W.6 - further crogss—-examined Mrs. Kean.

If I werc operating I would not hesitate at
all before I cut out 8 feet of the small intestine.
One naturally would not remove it unnecessarily.

If it were not absolutely necessary it would not

be desirable because it would be an unnecessary
operation. By inadvisable I mean that it would be
undesirable as an unnecessary operation not from
the point of view of the patient's future. It would
not be undesirable because she was left with that
amount less spare. On the contrary it might be
advantageous. There would be less intestine to

suffer from diarrhoca. I disagree that the removal

of that amount of bowel or that part of the bowel
would necessarily have the effect of causing loose
stools. It is not very likely to have that effect.
There is nothing impossible in the human frame.
Even if there were locse stools as a result of the
cxcision of that amount of intestine, I cannot see
that it would do any harm. It might be advantag-
eous because there is less bowel to go wrong. It
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might be an excellent thing for ail of us to have
7 feet less of intestine to go wrong. Up to 12
feet could be removed without any harn. It is
undesirable to remove anything which is unneces-
sary because of the risk of the operation itself,
It would be undesirable because it would lengthen
the operation. There is no other regson except
the time and risk for saying it is undesirable.

I form the opinion that it is undesirable without
any reason. 1 was not aware of tihe opinions of
Mr. Barber, Dr. Thompson and Dr. Dockeray. I would
say that they are reasonably competent and know-
ledgeable in their respective functions. I can
only state from my own personal experience and
opinion. I do not know who makes the packs in the
European Hospital. It is very important that they
should be properly made. It is under the control
of my matron in whom I have the greatest confid-
ence. This does not enter into my direct office.
Ileave it to the matron. I do this in the other
hospitals. I do not supervise in any way the
making of packs. I frequently go into the work-~
rooms where I presume the packs are made. I do not
go into the workrooms for lthe purpose of inspecting
the packs., I look at a cupboard in the theatre
periodically which contains packs and swabs. I
test them to see if they are properly made. I do
not examine packs when they are ou the table before
I use them. When they are put in my hand I look
at them before I put them in the body to make sure
the tape is all right. That is always my practice.
I would not use a pack without a tape unless there
was an emergency and I could not wait. A pack with-
out a tape would and should be discarded by the
sister automatically. I do not think any sister
would hand me a pack without a tape. If a sister
should do such a thing she would be failing in her
duty. It might be necessary for reasons which 1
have given for a swab used for mopping to leave

my hand. If there is a lot of blood in the cavity
you night be using a nop and you might leave that
particular nop over a bleeding point to slow up
the flow of blood while you mopped in the adjacent
area., It would not be a most unusual thing to do.
It would not be against ry normal rule. It would
be held by my assistant while I continued mopping.
It might be left in the cavity without someone
holding it. It would not be against my normal rule.
It might not have a forceps attached to it if it
had been inserted prinarily for mopping and it
were Tfound adventageous to leave it there for an
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approciable meansvre of tirme., Therc is no differ-
ence between a mopping swab or a packing swab. It
might be used for one thing or the other according
to the cxigencics of the situation. One might pilck
up a pack for ore purmnose but when one finds what
is going on in the abdomen one might use it for the
other purposc. It might be anything. I don't
agreo that the only way in which it would be prop-
erly left in would be if I decided to use it as a
restroining swab. It might be left in to the end
of the opcration otherwise than for restraining,
for staunching the blood from a bleeding point. I
can't think of any other purpose but I am not pre-
pared to say definitely. It would not be against
my normal rulc if it werc left in for staunching
the blood in this sort of operation. A pack like
that might be overlooked but not easily. It would
not be less likely to be left in without anybody
holding it if I had an assistant. It would make no
difference. Personally I think it 1s improbable
that one would forget a swab left in for mopping.

I think it would imprint itself on my mind just as
any other pack which I used had I forgot any pack.
It might be normal routine to leave a swab used

for mopping inside the body until the end of the
operation. I would not describe this as a routine
use of a mopping swab. If I seize a swab and use
it for mopping it would not leave my hand. But if
I see a bleeding point I might leave the mop in-
side to stop bleeding. One or two packs would be
left in the abdomen for stopping bleeding. I would
try to keep count of those. It is vital to pay
special attention to every act one makes during an
operation, not one more than another. I would not
pay special attention to the packs which I had left
in without tapes and clips hanging out. Leaving a
pack to staunch would only be necessary if blood
was flowing, not necessarily a considerable amount
but quite a lot. It is a question of degree. There

might be another flow of blood in this case although
the flow had been helid. I do not know whether there
was in this case. I would make a search in the area
in which the operation was carried out but not in the

whole abdoninal cavity. There are a number of pla-
ces in which packs might have to be placed. I would
have routine places in which to place packs in a

cold operation, but not in an operation of this sort.

The process of removing the so-called restraining

packs would be accompanied by a search for any other

packs or swabs or forceps or any other instruments
or articles which may have been used during the
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operation. I should and do search within the area
of the operation. I do not explore the whole ab-
dominal cavity which would be dangerous and unwar-
ranted. I mean the whole aren with which I had
interfered during the course of my activities. I
would call mopping an interference in the course
of my activities. The search would be in the whole
area where mopping had taken place. Mrs, Cooper
was lying on a bed. The blood would be mostly
confined to the pelvis because it is in the pelvis
that the female organs lie. When it comes to the
count I think it is understandable that if the an-
aesthetist told me the patient must be got off the
table I would have to do ny count as quickly as
possible. If he did not I would have more time.
Getting off the table is different from sewing up.
It would not require an effort to remember the

mopping swabs left in. I would do it automatically.

I would take out automatically the number of swabs
left in. In an operation like Mrs., Cooper's it is
the same area where restraining packs and mopping
packs are put in. The organs are moving all the
time. I have performed many similar operations., I
think the number I gave was 25. I have only known
one patient who came into my hospital moribund. I
don't know. Mrs, Cooper's condition just before the
incision was made. The bleeding point was at the
cornu of the uterus. I did not see it. That is
hearsay. I don't know where the foetus was found.
I don't know the technical details of this opera-
tion. I know them by hearsay. As far as I under-
stand, the abdomen was opened, a rupture was found
in the uterus and the foetus was floating loose in
a sea of blood in the abdominal cavity, the large
artery in the uterus which was bleeding was seized,
blood mopped out, foetus removed, the uterus sewn
up and the abdominal wall closed., That is the rou-
tine of operations of this nature. I don't know
exactly where the foetus was found. I did not in-
form myself. The blood might only be in the lower
part of the abdomen. The restraining packs would
be placed in the lower part of thce abdomen. That
would push the guts out of the pclvis and lower
abdomen in order that the operation area would be
visible. They must be above the operation .arca.
The mopping would be done where the restraining
packs are. You would not put in restraining packs
until you had done the mopping. When mopping is
done one starts at the bottom of the pelvis holding
the bowels behind the restraining mops and lifting
the bowels upwards with the restraining mops. The
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restraining mops start at the botitom and ascenad.
The mopping might be done outside the boundaries

of wherc the restraining packs ended their migra-
tion. I mizht or might not make a search outside
that area. It would depend on what I had done
previously. I could not say whether it would be
nccessary in that particular operation. It is part
of my education to know the medical literature on
the subjcect of the time a swab left in a patient
would show symptoms. I would say that that is the
most likely state of affairs that symptoms would
appear within days, weeks or months. I have no
limit to set. It is not likely to be days or weeks
than months. The most likely period according to
medical literature I agree is not more than 12
months. I know of a case in medical literature
where symptoms manifested themselves after 12
months. It would take me a month to find out. I
have read of such a case. I can't remember the
type of swab or where it was left. I have been on
the editorial board of the British Journal of Sur-
gery. It might well have been in an article sub-
nitted for publication. I would not regard it as
unusual. Foreign bodies of differcent substances
can react in diffcrent ways. Some bodies are elec-
trically composced and would cause different reac-
tions. I would agree that metal bodies can remain
slightly more innocuous than other bodies. It is
common Iknowledge that metals remain in people for

a long time without causing disturbances. I would
say it was possible not likely. It would not be
improbable. It would not be answcred in a loud
voice but a moderate voice that the swab count was
correct. It would be answered so that people round
the patient can hear. This is routine in the the-
atres of which I have had control. It is the rou-
tine in the theatre of the European Hospital. Sis-
ter Banks knows. I regard the standard of my the-
atres as particularly high. I only employ very
conpetent people. I have no reason to think other-
wise than that the thecatre was properly prepared
before the operation. There would always be a
sufficient supply of Turkish towelling packs avail-
able., If there were no medical man acting as an
assistant one of the theatre staff would do the
job, not necessarily the sister in charge of the
operation. It would depend on the wishes of the
surgeon who was operating. Some surgeons would
like the theatre sister to undertake those tasks,
some would not. The theatre sister would be able
to perform those tasks competently. If she were
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verforming thosc tasks she would still have the
final responsibility in the counting of the swabs.

I cannot remember whether I saw Nrs., Cooper after
the operation on the same day. I don't know whether
she was able to talk. I call only socially on pati-
ents who are not my patients. The packs are packed
in druns in specific numbers., I don't know how many
packs we had in the drums at the European Hospital.
The theatre staff put them in the drums. Not Afri-
cans. The packs are put in cupboards first. From
the cupboards they are pub in drums when reguired.
They are counted when they go into the cupboards

and they are counted when they go into the drums.

I have notlaid down any routine as to how many
pcople count them before they go intc the drums. I
can well believe that it is routine in some hos-
pitals for two people to count them. The drunms

are put in o sterilizer and the contents sterilized.
The next count is when they are taken from the

drums when required for an operation and placed on
the instrument table. This may be some days later.
In each drum there are packs tied in bundles., I am
not certain if the number igs the same in cach bundle.
I haven't laid down any routine as to that. They are
counted individually not in bundles on the table.

I would suspect that they are always the same nun-
ber. I have not laid it down in writing but I may
have verbally when I took over. L might not men-
tion minor details if I thought theatre sister was
competent, which I did. The nunber of bundles in

a drum would not be counted because drums are of
different sizes. I have not given instructions as
to whether Turkish towelling packs are to be laid
out in bundles before an operation. I do operate

in the European Hospital., When I operatec I have
observed that they are laid out in piles. I think
there 1s only one pile of packs on the table for

one operation., They are always laid out 1in bundles.
I can't say what the number of packs is laid out
before I begin to operate. I do not count the packs
used and unused at the end of the operation. In a
cold operation it is quite noranl to use large packs
for mopping. ©Some surgeons won't usce small swabs

at all because they think it is safer to use large
packs. I have performed thousands of operations
where I have not used large packs for mopping.

Where I have used packs only for restraining pur-
poses, I do not check the number of packs after-
wards by reference to the number of used or unused
packs. I rely on my memory of the ones I have uscd
and secondly on the theatre gister's count.

Adjourned to 2.15 p.m.
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2.15 p.u. In the Suprcne
D.W.6 - further cross-cxamined Mrs. Kean. Couft of Kenya
av Nairobi
I have no reason to think otherwise than that Lastern Africa
adequate stall was present in the theatre at Mrs.
Cooperts operation. I cannot remember who was pre- Defendants
sent. I would soy that Sister Banlts, Nurse Smith, Evidence.

Sister Pcarce, an assistant surgeon, an anaesthe-

tist and Dr. Robertson-Glasgow would be an ample No.2l
stafl. Iach person would be able properly to per- C.V.Brainbridge
form his or her dutics in his or her own particular ~ Cross-

sphere. In o hot operation everything must be done Examination -
in double quick tine. I don't think there would be continued.
any need to count swabs in double quick time by the
nursing staff; I was referred to the operation. I
can quite understand that the normal procedurec of
rinsing out packs would not be possible when so
mony packs would be required at a rapid rate. Sone
surgeons prefer packs rinsed in saline. I prefer
them dry. It is a matter of individual taste. I
don't lay down any routine for coutning packs or
swabs during the operation. To the best of ny
knowledge and belief at the European Hospital the
swabs and packs are laid out in rows on a mackin-
tosh on the floor in a corner of the theatre. In
fact they are so laid out; the dirty nurse lays
them out. She gets them (a) from buckets on the
floor, (b) on the floor itself when the surgeon

hos missed the bucket, (c¢) from the hands of the
sister in charge, (d) from outside the sterilised
area where they may have been pushed during the
nanipulations of the operation or dropped from the
surgeon's hands. As far as I am aware they are
placed in rows. I don't know the exact number in
a row. I think it is usually ten - I am not surec.
I issue no instructions. I think finger swabs are
in bundles of ten but I don't know. I don't know
if the number of dirty swabs in groups bear any
relation to the number of clean swabs. I think it
night be easier if each were laid out in the same
nunber, . clean or dirty. The dirty ones on the
floor are counted by the dirty nurse and recounted
by the sister in charge. The clean swabs are
counted by the sister in charge on her table. 1
don't know if anyone else counts them. I have heard
of the system of a blackboard being used. I don't
like it because I consider it adds an extrao ele-
ment of error. There is the possibility of an in-
correct marking on the board. Somebody might write
down 11 and count 10. We used the system where
there is a rack which is filled then it is crossed
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off on the blackboard. We discarded this as un-
satisfactory. That was in the originel notive
hospital of Nairobi before the time of King George.
The system now in force dispenses with the mecha-
nical aids. There is too much danger in mechanical
aids. It is essential to have sulficient theatre
staff available to count without mechnical aid
properly. At the European Hospital I would not
like to express an opinion as to the proportion of
emergency to non-emergency operations. I can give
no idea of the relative proportions of the opera-
tions I have performed. An energency opcration is
not an unusual occurrence in the Europeon General
Hospital. I don't know how nany energency opera-
tions are performed in a week at the European
General Hospital. There is no difference between
the treatment of an emergency from a non-emergency
operation as regords the theatre staff., It would
be thelr duty to perform their functions in the
same way. All routine has to be carried out the
same. The counting of swabs would be carried out
in the same way.

RE-EXAMINATION

Re~examined. I know there is a routine for the
making of packs and bringing them out. The minor
details of the routine would be laid down by the
theatre sister and for the matron., It is the matron
who would be responsible with a competent theatre
sister, it would be left to her. The matron would
be responsible for seeing that that routine was
kept to. The matron would get any complaint first
that the routine had broken down. She would dis-
cuss it with me. I have had no discussions on

this with this particular matron of this particular
hospital. In an adbominal operation non-emergency
she 1s standing at the side of the surgeon handing
him swabs, packs, instruments as and when asked
for, threading necdles. In a not very severe
operation in which there is not a second sister:
scrubbed up, she might even be asked to retract,
apart from the job at all times of kceping the
numbers of the swabs. I would not expect her to
relax., If I thought I had left a swab in the
patient on whom I had operated this morning I
should be worried stiff and would not sleep. I
would still think it was bad luck. I would think
that everything humanly possible to avoid such a
catastrophe had been done. I must have performed
thousand of abdominal operations. I can only speak

10

20

30

40



73.

of ny expericnce which is two cascs of packs left In the Supremc
behind in my lifcetime. I cannot remember perfor- Court of Kenya
ning an operation of this type on a patient in bed. at Nairobi

I cannot remenmber perforning an abdominal operation EBastern Africa
on o patient in Dbed. It would make a considerable
difference as to wherce the blood would go because Defendants
an operation toble has certain gadgets which enable Evidence.

the tnble to be moved into certain positions which No.21

nake it more casy to perform any specified opera- 0.
tion. In this type of operation sometimes the C.V.Braimbridge
patient is tilted, but only after the abdomen is - Re-Exanination
opcn, with the hecad downwards. The reason is that - continued.

the femnlce organs arc enclosed in the pelvis, which

is the base formed by the hip bones. Normally this

is also occupied by bowels., If the body is tilted

the bowels tend to fall up towards the chest so

enabling the female organs to be seen. If there

is no tilt thec operation is more difficult becausc

the bowels come down and obscure the site of the

operation despite the restraining packs. The ap-

pendix does not perform any useful purpose so far

as is known. It is a frequent custom to remove the

appendix at the same time as another operation, but

I would not advisc its removal as a precautionary

measure. If Mr. Nevill held the bleeding part in

his left hand and that was the only bleeding point,

it would not be nccessary for him to let go the

nop. If there were a bleeding point which I could

not catch with my hand or forceps I would apply a

swab and press on it, but I would not know until I

got inside what I was going to use the swab for.

I should rcmove clots with my gloved hand withcut

using a pack. I should use a pack in the same way

(demonstrates). A pack would catch small clots

which one could not catch with ones fingers. It is

normal practice to use packs to remove clots in the

scooping way I have described.

No.22 No,22

NOTES OF PROCEEDINGS Notes of
Proceedings,

Salter. My friend, Mr. Wilcock, is calling Sister
Moiloy. If I can adopt her evidence as part of my 3lst January
case that is the case for the first defendant. 1958.

It is agreed that the issues so far as the
first defendant is concerned are wide enough to
cover the negligence, if any, of Dr. Wilson.
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Wilcock. I rely on cases cited by IMr. Salter.

Scott L.J. in Mahon v. Osborne p.540 -~ "Positive
gvidence of neglect of duty is surcly nceeded". Van
Wyk v. Lewis - "Plaintiff rnust show an absencc of

such care as under the circumstances it was the
duty of the defendant to have obscerved during the
performance of the operation".

No.23
EVIDENCE OF MARY MACKENZIE MOLLOY

D.W.? - MARY MACKENZIE MOLLOY, Christian sworn:

Exanined Wilcock. I am a State Reglstered nurse.
I have been nursing 4% years. I =m now enmployed
as o sister at the New Europcan Hospital. I have
been there 19 months. I was present in the opera-

ting theatre when Mr. Barber performed an operation

on Mrs, Cooper. I assisted Mr. Barber. I took the
part a house surgeon would take at an operation. I
remember a portion of intestine being removed from
the patient. It was taken into the sluice. I did
not see it agnin until the operation was over. I
don't remember secing the dissecticd part of intest-
ine in the sluicc. I saw another specimen in a
bowl in the sluice., The sluice 1s immediately off
the operating theatre. It looked like a pilece of
Turkish towelling. I lifted it up. I can't re-
nenber how. It was roughly 7" x 9%, I can't re-
nember whether it had hermmed edges. I did not
notice a tape. I lifted it up in my fingers and I
think had therc been a tape I would have seen it.

I dontt recall any conversation about a tape. I
don't remember whether Sister Banl's was present at
the time, I don't think she was. It was thrown
away. I cannot say by whom or when, Since I have
been at the hospital I have attended many opera-—
tions at the theatre. I know the procedure con-
cerning the provision of packs for on operation.
Packs are made up in bundles of threce. It doesn't
vary. The packs are laid one on cop of the other
and then rolled up. There are always threc - (Bx-
hibit X), (demonstrates). They would be checked

to see that all had tapes. All the tapes would be
at the same corner. That is the quite invariable
practice. A bundle has never contained 4 to 5
packs to my knowledge. One of the sisters rolls
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up the packs. T4 has never happencd that 4 packs
have been rolled up. They are first rolled up in
a bundle of three oither when they are brought to
the theatre new or when they are washed and dried.
They would come mew from the scewing room in the
hospital., A Zuvopcern 1s in charge of the sewing
roon, The Africens bring them in when they have
been dricd. Thoy are placed in a drum in the
theatre until sister who is to make them up into
bundles is frec. Vhen nade up in bundles of three
they arce placed in ~ cupboard in the theatre where
the rescrve stock ic kept. They arc placed by
sister into a drum which is kept for abdoninal
packs or elsc they are made up into a laparotomy
sct. The laparotomy sct is also in o drum. The
drun contains 21l the dressings while they arc
being sterilised and keeps them sterile. They are
again checked before they are placed in the drum.
They remain in the drum until nceded for an opera-
tion. They arc removed from a drum with a pair

of sterile forceps by one of the theatre staff,
one of the sisters. They are placed on a trolley
which is being made up for an operation or if re-
required during an operation, thcey are taken
straight into the thecatre and placed on a trolley.
It is not possible to check them when they are
taken out of the drum. When the sister begins to
prepare for her case, she checks the bundles of
packs or if they arce taken straight into the the-
atre she immediately checks them. Before they are
used the sister taking the case checks them. They
would be dropped scparately one after the other on
to the trolley. They are always checked like that,
never by looking at the corners. It is the duty
of the "dirty" nurse to collect the used packs.
She lays out both swabs and packs on a mackintosh.
Swabs are laid out singly in a row until 12 are
laid out. There are 12 swabs in a bundle. After
12 dirty swabs are laid out the dirty nurse picks

then up and places them in a pail on the mackintosh.

The sister usually asks her %o check them. If she
doesn't she usually reports to the sister in charge
of the case that there are 12 there. In all cases
the dirty nurse reports to the sister before put-
ting then in the bucket. Packs are laid out on the
mackintosh singly until there are three. The dirty
nurse counts them and reports to sister that there
arc three. All three are brought together in a
little pile on the mackintosh. They are not put

in o pail. The dirty nursc collects them with
forceps. She lays them not spread out. If there
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are more than three again they are laid out singly
until three are accunulated. Vheu there are three,
they are placed in a separate pile. It is the in-
variable practice. I have never- seen anything clse
done. At the close of an abdominal operation sis-
ter will check the swabs on the floor and thce swabs
on her trolley by counting hcrscli first and then
the dirty nurse also counts the swabs on the floor.
The dirty nursc usually repeats the numboer on the
floor to the gister. If the sister is satisfied
that the number is correct she reports to the sur-
geon that the swabs are correct. That does not
include swabs and packs. I[ packs are used she
will say, "the swabs and packs are correct". Once
the patient has left the theatre the swabs are re-
moved from the theatre., They are not in normal
circumstances counted again. Paocks arce washed,
dried and uscd again., They arc not normally coun-
tced again before they arce washed.

Examined Solter. This (Y) is not a pack. It is a

face flennel. It is finer nmaterial and not hem-
stitched. It has no tape. The piece of Turkish
towelling I saw was of this material (X). The
smallest of this (X) is too small. Either this
(X.1) or this (Exhibit 1) would be about the size.
It was lying in the bottom of a2 bowl., There was
someone with me. I don't remember who it was., I
think it was Sister King. I cannot be sure. She
is now Mrs. Grant-Smith, As far as I can remenmber
I did not spread it out. When sister checks the
unused packs on the trolley she leaves them loose.
She does not fold them up. When they are used for
mopping they are always used wet in a sterile
solution. I wring them out and I remove as much
moisture as possible. If they are being used as

a restraining pack I nake sure that the tape is
free. The surgcon may take it from ny hands or if
he is not quite ready for it I would lay it on top
of the sterile towels on the table on top of the
patient. I may attach the Spencer Wells clips or
the surgeon may attach them bub there would be a
clip attached. If the surgeon did not hold out his
hand for the forceps I would attach the clip ny-
self. I make sure a pack is never used as a re-
straining pack unless it has a clip., It is my

training. I have worked with Mr. Nevill as theatre
sister. He is very particular that a pack uscd as

a restraining pack is always fitted with a tape
and clip.

Adjourned to 10.30 a.m. on 3rd February 1958.
B.R. Miles, J.
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3rd February 1958.
CROSS~-EXAMINATI ON
D.W.7 ~ cross-exanined Mrs. Kean:

There is probnbly one emergency operation in
the Luropenn Ilocpital theatre every night. sSome
nights we have two. Routine operations are perfor-
ned from 8.30 to 1 o'clock and 2 o'clock to 5 p.m.
The organisation is well equippcd to cope with
these operations. The duties of the assistant sur-
geon which a sister might have to perform would be
to assist the surgeocn to hold artery forceps while
the surgeon is tying an artery, occasionally to tie
ligatures or to cut ligatures, to hold retractors.
A sister would never have a pack in her hands. The
duty of the sister taking the case would be to hand
instrunents required to the surgeon and ligatures
and swabs; if there was an assistant surgeon she
would thread ncedles. Lotion bowls are the duties
of the dirty nursc. Her duty would be to keep an
accurate count of the swabs. She might be asked to
assist in holding retractors. It would be her duty
to count the swabs whether there was an assistant
surgeon or not. If we have warning of an emergency
we say we can have the theatre ready in 30 minutes.
If a case conmes straight from the casualty ward it
takes 5 minutes to boil the water. Another sister
could be setting the trolley in 5 minutes. If we-

were warned at 3 the theatre would be ready at 3.30.

In nmy experience I have not come across a surgeon
who does not approve of the practice of having
tapes on packs. 1 have never come across any sur-
geon who might cut off tapes. The routine for
counting packs would be the same for an emergency
operation as in an ordinary operation. It would
not be part of the training or instructions of a
sister that she would count the packs more quickly
in an energency operation.

RE-EXAMINATION

Re-examined. I have seen two perhaps three other
operations at the European Hospital carried out in
a bed. One was an anmputation of a limb, the other
was rmultiple injuries, both following accidents.
One died, one was in hospital for six months. I
have never seen an cmergency operation where 9%
pints of liquid have been put in a patient. I have
never seen a case where blood was taken out of a
patient, cleancd and put in the patient in one of
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these operations. 4 surgeon very scldom asks for
instrunents. She knows the course of an operation
and knows what is going to be necded next. She
will have to wabtch all the time. In a serious
abdoninal operation it makes no differecnce to the
sister in charge that there is an assistant sur-
geon present. Her duties are exactly the same.
Usually she hands instruments and packs only to
one of them. When there is a lot of bleeding the
agsistant surgeon may clip off swabs as well. His
requirenents would have to be met as well as the
surgeon's.

No.24

EVIDENCE OF PATRICIA ANN CRANT-SMITH

D.W.8 ~ PATRICIA ANN GRANT-SMITH, Christian sworn:

Exomined Wilcock: I was until ny marriage known as
Sister King. I am a State Registered nurse. I have
been nursing 5 years. I have had {wo years! exper-
ience as a theatre sister. I have becen at the New
Furopean Hospital two years. I took part in the
operation in which Mr, Barber operated on Mrs.
Cooper. I was in charge of the uperation, I re-
member Mr. Barber cutting out a certain anount of
intestine., He put it into a bowl and I gave it to
the sister who was "running", Sister Banks - the
"dirty" nurse. I saw it in the sluice. I saw the
towelling that came out of it afterwards. I think
it was lying just beside the intestine but I am

not quite sure just where it was. I don't remember
touching it. Mr. Barber, I think, held it up. I
can't remember distinctly how he was holding it. I
think it was a piece of towelling, it was discol-
oured. I should say it was roughly the same size
as this (Exhibit 1). I don't think there was a
tape on it. I did not look closely at it. I should
think I would have seen a tape had there been one.
I was very interested in it. It is very unusual.

I can remember somebody saying it did not have a
tape but I can't remember who. I think it was
thrown away. I don't know when., I don't remember
anybody asking about it at all. The system for
putting packs in cupboards and drums is followed

by everybody. There are always three packs in
every bundle. I have never come across a bundle
that has contained more than three. As theatre
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gister I have never come across a pack in the
Buropcan Hospital without a tape attached. The
systen of counting dirty packs is a routine systen.
It is obscrved in emergency operations as well as
routine operations, It is nover varied.

Examined Salter. This system is really second-
nature to an expericnced theatre sister. If I cane
across o bundle of packs with more than three the
whole bundle would be discarded. It would not be
used at all. It is a2 rule in our theatre. If I
carle across a pack without a tape the bundle would
be discarded as well. It is a rule. The remark
about there being no tape was made when I saw it

in the sluice. At that time I don't remember apart
from Mr. Barber who else was there. I don't remen-
ber whether it was a male or female who said this.
I remcnber noticing that it did not have a tapec.

I don't remember when I noticed it. I might have
sald myself that it had no tape or it may have

been someone else but I don't remember. Nobody

to nmy knowledge went to have a more careful look

at it as a result of that remark. At that tine
the pack was opened out. Thinking back I have no
doubt at its having a tape or not. It did not

have a tape. Soric surgeons have packs handed to
them dry, some rinsed. I have been in charge of
an operation when Mr. Nevill has been operating
nany times. He likes the wet packs normally so
does Mr. Broimbridge. There are one or two sur-—
geons who like the dry ones. They normally tell
me beforehand. Mr. Nevill never ignores the count
of packs or swabs. He does not differ in that
from Mr, Barber or any of the other surgeons.

CROSS-EXAMINATION

Cross~exanined Mrs. Kean. When I operate with Mr.
Nevill, usually we volunteer the information that
the swab count is correct. I have never volunte-
ered the information that the swab count was incor-
reet to Mr. Nevill. I have never come across a

surgeon at the European Hospital who cuts off tapes.

I don't remember who was in the sluice apart from
Mr. Barber. It certainly looked like a pack. I
thought it was a pack. ‘ '

RE-EXAMINATION

Re—-exanined. If:I was a little slow in reporting
to Mr. Nevill he would ask me if the count was
correct. It was a question of who was ready first.
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No,25
In the Supreme EVIDENCE OF PAMELA DASSTT BANKS
Court of Kenya ' o
at Nairobi D.W.9 ~ PAMELA DASSIE BANKS, Christian sworn:

Fastern Africa  pyamined Wilcock: I am a State Registered Nurse.
I have been nursing nire years, I have been 4 years

Defendants at the New European Hospital. I am theatre sister.

Evidence. There are no theatre sisters there senior to me. I
No.25 am senior theatre sister. I have had about 6 years'

: experience as a theatre sister. During that period
P~D~_Ban¥s - I think I have taken probably abcut 2,000 operations,
Exomination. over 1,000 at the New Buropean Hospital. The senior

sister who was in charge when the hospital first
opened laid down the system with regard to counting
packs. I am in charge of seeing that the system is
complied with now. I am responsible. The system
is a rigid system. It is never lcft to the other
theatre sister's discretion as to whether it should
be varied. The packs are made in the workroom and
the tapes sewn on there. Soiled packs are washed
on the hospital premises. Packs are washed, boiled
and dried in the theatre department and then put
into a special drawer to await the sister or who-
ever is going to check them into the store cupboard.
A qualified person puts them in the cupbaord, one
of the theatre staff. We are all state registered
nurses except one, who is a state enrolled assis-
tant nurse. They are first of all tested to make
sure they each have a tape when taken out of the
drawer and that the tape is quite secure. Then they
are rolled into bundles of three. They are then
placed in a storage cupboard. The swabs are not
kept in the same cupboard. They are taken out of
the cupboard when we want to put them into drums.
One of the qualified people in the theatre puts
them into the drums to sterilise them. They are
again checked to make sure there is a tape on each
pack and there are three in the roll. We have dif-
ferent types of drums. We have a standard form of
drum, a laparotomy drum for an abdominal operation.
I produce this as a laparotomy bundle (put in as
Exhibit "A"). It is wrapped in a dressing towel
(demonstrates). The sister who is laying out the
trolley takes this bundle out of the drum with
"cheatle" forceps and lays it on a trolley. These
are long forceps which we keep sterile in a pot of
carbolic lotion. We use them for taking instru-
ments out of the sterilisers, towels and packs out
of drums. The sister who is taking the case takes
the cover off the top of the trolley which has two
shelves and puts it on to the bvottom. She then
takes the bundle and lays it on the bottom shelf of
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the trolley. She opens it out (demonstrates). This
is the IMoyo tr@y cover which is over the tray over
the thlbnt' Llegs. There arce four dressing towels
for towelling up the patient and a large abdominal
shcet which gocs on after the towels. The extra
towel is for ligznturces. We have two bundles of 12
gauze swabs alweys in bundles of 12 and one roll of
three packs and once roll of wool for the very end
as a drogsing, The person who 1s taking the case
first of all breaks one bundle of 12 swabs and
checks to see il there are 12, separating each one.
That goes on the top of the trolley. At this stage
we do not worry about the packs unless we are
definitely going to use them. If we think the
packs arc going to be used we take the bundle from
the bottom and put it on the top of the trolley.

We unroll it, and check the packs, one, two, three
(demonstrates). If you know when laying a trolley
that you arc going to need more than three packs

we take extra rolls of packs out of another drum
labelled "abdominal packs". They would be put at
the side of the laparotomy bundle on top of the
trolley. This is when you are laying the trolley
up. When the person who is taking the case is
scrubbed up she then puts the extra packs on the
bottom and only leaves on the top the three we are
actually using. When the three in actual use are
exhausted you tawe another bundle from the hottom
of the trolley and check them in the way I have
described. That would be during the course of the
operation. At any stage in the operation there
would be not more than three packs on the top of
the trolley and rolled up bundles at the botton.
While taking an operation I have never come across
a bundle containing more than three packs or a pack
with no tape. Yv would be considered a very seri-
ous matter if I were to. 4 pack which is going to
be used for restraining has a Spencer Wells artery
forceps attached to it; sometimes I do it, some-
times the surgeon does. I have my eye on the tape
and I sometimes put the forceps on. When a pack

is used for swabbing a Spencer VWells forceps is
never put on. I don't think it would be practic-
able.- The artery forceps would get in the way. If
the packs have been used as restraining packs the
surgeon always hands the pack back to me and I take
the artery forceps off the tape and either put it
back into the hot saline or discard it. I can warm
it and hand it back again if he requires it. If I
discard it I put it into a "run around bowl" which
is on the floor. When the surgeon has finished
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with a mepping pack he may discard it. He puts it
into another "run around bowl® by his feet. I might
put it back into the saline or discard it. They are
picked up by the dirty nurse with forceps one by
one immediately they are discarced. She puts them
on to a mackintosh on the flocit where I can see it
all the time. Packs are put ocut in thrées, (demon-~
strates) side by side, quite separate. When she
has three she reports to me "I have 3 packs gister".
I look over and check the three. Wnen I have
checked the three she puts them together on the
mackintosh. If more than three are used she counts
them in threes and leaves the three in the bundle.
It is a repetition., The second bundle goes at the
side of the first three. Then we start another
three. They are left on show throughout the opera-
tion. We don't use any packs in any non-abdceminal
operation or in a normal appendicitis. In a large
non-emergency abdominal operation, e.g. removal of
the gall bladder, we normally use three packs.
These would be all restraining. All the nursing
staff wear masks (demonstrates). I sometimes have
to say "pardon". At the end I look over to the
mackintosh and ask the dirty nurse how many swabs
she has., ©She tells me the number and I check my-
self, I then check with the clean swabs on my trol-
ley and the total should make 12. The dirty nurse
tells me how many complete threes she has. She
might say "I have one bundle of three and two odd
ones", I then check on my trolley and make sure
about the remaining one. I have already checked
the threes into three. If the sister tells me
there are two bundles of three which I can see I
check the cdd ones. I was the theatre sister in
charge of the operation performed by Mr. Nevill.

I was officially due on duty at 3.15. I was having
a cup of tea in the mess. I had a telephone call
about 3 o'clock from one of the sisters in the
theatre. I went to the theatre straight away. I
started to lay out two trolleys. The instruments
go on the other trolley. I laid out one laparotomy
bundle and I had an idea what the case was going to
be so I put out about three exitia bundles of packs
before I had been scrubbed up. I completed laying
the trolleys and wheeled them into the theatre and
then scrubbed up. I then began to prepare my trol-~
ley for the operation. The crly packs I had on the
top at the start of the operation were three and
one bundle of 12 swabs. I had counted the packs
when I undid the bundle. There was Nurse Smith who
was acting as my dirty nurse. She is now in Eng-
land. ©She arrived when I did and did a three-year
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contract. She acted as my dirty nurse on other
occasions. She was a very good nurse. She used

to take a straight-forward appendix cperation. A
bed being used had the effect on'me first of all
that I could not use a Mayo tray, and the width

of the bed - I was further away from the surgeon
than I normally am. The bed was so wide that I
think we had to use more towels to make sure it

was covered. I have never been sister in charge

at an abdominal operation carried out on a bed bef-
ore., I have never taken part in an operation where
blood was taken out of the abdomen, cleaned and re-
turned to the patient. During the operation two or
three packs I expect were used as restraining packs.
They had Spencer-Wells clips attached. It is auto-
matic. We used about 20 packs all told. I think
the mopping packs were all discarded because as
they were taken out of the abdomen they were covered
in blood and clots. I thought it better to hand the
surgeon a fresh pack each time. I can't remember if
I washed out any pack at all in the saline. You
might leave it in but if the surgeon wants another
one immediately, you just put it in, wring it out
and give it back to him. More bundles were brought
to me. I think it must have been by Nurse Smith.
When opened they were counted as normal routine.
You don't first check packs when he wants to sew up.
You are checking them during the case all the time.
I made a final check. I carried out the exact rou-
tine I have described. The count was correct. I
said, "the swab count is correct". "I say "the swab
count is correct", that covers the packs.  That is
always understood as covering the packs by the sur-
geon. "I can't remember whether he asked but I said
myself, "the swabs are correct". As I was throwing
packs into the Lowl I remember saying to Nurse

. Smith "do be careful", because we were using such

a large number. After the patient had been removed
from the theatre I saw the packs again. Nurse Smith

and I re-checked the packs once more in the theatre:.

We re-checked each three, the one or two odd ones
over which were on the mackintosh and re-checked
the clean ones on my trolley. The count was cor-
rect. It is not usual to re-check swabs after the
abdomen has been sewn up. We re-checked because
the packs were still in the theatre and because of
the large number we had used. When we did this
final check we had no doubt at all as to whether
our original check had been correct. When we are

doing a routine operating list, when the peritoneum ’

has been sewn up, with the permission of the sister
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who is taking the case, the swabs can be removed

from the theatre. That includes packs. This is

so that we can go on with the next case immediately.

I was present at the operation carried out by lMr.
Barber. I was "dirty nurse" or "runner". This op-
eration was again after 3.15 amd we normally only

have two sisters on duty. The operation must have
been after 3.15. Mr. Barber asked me if we could

spare anybody to assist him. I told him Sister

Molloy could assist, which meant that I had to stay 10
on duty to act as dirty nurse. Sister King was

taking the case., Dr. Thompson came into the theatre
during the operation. I am aware Mr. Barber removed
some intestines. It was handed to me in a bowl by
Sister King. I took it into the sluice. Dr. Thomp-
son was in the theatre. He came out into the sluice
with me. He took the gut out of the bowl in his

hands and put it on the end of the tap. He turned

the tap on. The water began to run through the gut. :
This thing popped out of the other end. It looked 20
like faeces. I had a pair of old forceps. I poked

it. I said to Dr. Thompson, "it looks like a swab".

Adjourned to 2.15 p.m.

2,15 p.m.
D.W.9 - further examined Wilcock.

I did not pick it up. I just poked it with the
forceps. Then I think Dr. Thompson went into the
theatre. I don't remember if he took the swab with
him. The door was still open. I think he said ‘
something to the effect, "I think we have found the 30
cause of the trouble". I opened it more or less
right out. I might have first dangled it with the
forceps, I didn't touch it with my fingers. Nobody
picked it up in my presence. It was a piece of Tur-
kish towelling. It was about 9" x 8" (demonstrates
% size of Exhibit 1). It did have sort of hemmed
edges. I don't remember whether it had a tape at-
tached., I did not see a tape. I think I wouldhave
seen one had there been one. 1 didit hear anyone say
anything about a tape at that time. The other two 40
sisters did not come into the sluice room while I
was there and look at it. We discussed it amongst
ourselves, the theatre staff. We were all upset at
finding this. I think I put it in the bin in the
sluice. I don't remember anybody actually telling
me to do so but someone must have done or I would
not have thrown it away. t was never mentioned

~afterwards. I would only put a pack in the saline

if I was likely to be asked for it. I wouldn't leave
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it therce indefinitcly because at the end of the
operation when we are about to sew up, if there is
a pack still in the galine I take it out and dis-
card it. It goes into the count. That is part of
the routine. In this operation I did look into the
saline (Mr. Nevill's operation). This is automatic.
The salinc is in a bowl stand about three feet high.
It is right next to my trolley with the towels and
packs.

Examined Salter. Mr. Barber must have told me to
discard it because it is a ruling that we never
discard any spec:imen without first asking the sur-
geon's permission. It did not have a frayed edge.
Tt was like that (Exhibit X). It had a turned over
edge. When I test the pack to see if the tape is
secure you give it a pull (demonstrates). That is
done in every case. I did not observe any tearing
at the corner of this pack as though the tape had
become detached. The surgeon takes out a restrain-
ing pack, he holds it by the pack itself. I return
the clip to the forceps trolley. You count the
clips. You know how many you start with., I have
not had experience of a clip becoming detached from
e restraining pack. I have other things to do with-~
out looking at. the operation field all the time, but
I would have kno®n when the pack was handed back to
me if the clip had become detached. You might have
more than one pack in the solution bowl. If I
checked a bundle of three packs and knew I was
going to use them all, I would put the three packs
into the saline, before use at all. You might have
more than one dirty pack in the saline. In a large
abdominal operation we sometimes have two lotion
bowls, We try and keep one clean and one for
wringing out packs that have been handed back to
you. In this operation I can't remember how many,
lotion bowls I had. I don't think I used any of
the saline bowls for any of the used packs in Mr.
Nevill's operation. I remember that there was such
a terrific amount of blood in the abdomen that as
the mopping packs were taken out they were so thick
with blood and clots that I discarded them immedi-
ately and handed a fresh pack over. I was handing
them over very quickly because Mr. Nevill wanted

to see where it was bleeding as quickly as possible.
I can't say how long the mopping took. If I had
found the count was incorrect in my final count
after the patient had been removed I would have
told Mr. Nevill straight away. We re-checked each
bundle of three which had already been checked
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before, the used ones. I think that is the only
difference from my first check. We re-checked the
bundles of three and scparated each three again.

I actually see Mr. Nevill remove any restraining
packs because they are handed to nme. But while

he is carrying out his other scurch I am not wat-
ching him as I am doing my own check. The other
surgeons do not do anything diffcrent from IMr,
Nevill so far as I can observe. In this particular
operation nothing different was done. I do make an
effort to keep a check on the resiraining packs put
in. If I had the impression that the surgeon had
put in three and handed back only two I would tell.
him. I remember on opening the abdomen the amount.
of blood. t was the first time 1 had seen a case
of a ruptured uterus. I remember the foetus being
taken out and the bits of polythene tubing. It was
the first time I had seen auto-transfusion actually
working. It is the first time I have had to take

a case where we were operating with the patient in
bed and I have never before secn a patient brought
into the theatre in such a critical condition. I
had to be on the alert and have packs ready. I
carried out my usual routine. I would not say the
atmosphere in the theatre was really very different
from that in other emergency operations.

CROSS-EXAMINATION

Cross—examined Mrs., Kean. I wasn't watching anybody
else sucking. DBefore the operation I had out six
bottles with sodium citrate at the bottom in case

we had to suck out blood for auto-transfusion. I
saw blood being sucked out. I connected up the
sucker. I don't know how many bottles were sucked
out. It did not concern me. I did not see how
many bottles were put back in. I don't know whether
any were. I know auto-transfusion did take place.

I saw it going on. I don't know how many bottles
were put back. I don't know whether any was put
back. There were two blood drips going on in the
operation. I didn't know whether one was changed
over, I don't know whether any of Mrs, Cooper's
blood was put back into her. There were two trans-
fusions going on but I don't know whether they put
in any blood from Mrs. Cooper. This was the first
time I had seen blood taken out of the abdomen for
the purpose of auto-transfusion, but I don't know
whether it was used or not. I have taken a casc at
an operation for a perforated duodenal ulcer. There
hag been an escape of septic matter from the duodenum.
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In a perforated duodenal ulcer the hole through
which the septic matter is coming is so small that
with a sucker you can getl rid of the septic con-
tents. It would be impossible for 20 - 30 large
packs to be usecd to clecan out the escaped stomach
contents. If a patient has been diagnosed properly,
in any case I have seen we use a sucker or about
one pack. You would have the sucker turned on as
soon as the peritoncwn was open. You may put in a
couple of packs and then repair the whole. Two or
three restraining packs would be necessary in my
experience., It would surprise me if eight restrain-
ing packs were used (Mahon v. Osborne). In Mrs.
Cooper'!s operation I only opened one bundle of 12
gauze swabs was opened so far as I know. I used
two for preparing the skin before we made the in-
cision. I didn't use any more. At theend of the
operation I used possibly three or four to put on
the patient's wound as a dressing. They were only
uscd before the peritoneum was open and after it
was sewn. There was no difficulty about counting
the finger swabs. They are included in the count.
I would say that the system used in this hospital
for the counting of packs and swabs is a good
system. I automatically put out more packs. I laid
the trolley myself. More packs had to be brought
from the sterilising room and taken from a drum
labelled "abdominal packs". It is really up to

the sister who is taking the case if she says "swabs
and packs are correct", but if you say swabs are
correct the surgeon knows automatically that you
mean packs as well., I always say "swabs are cor-
rect". I remember saying it in this case. I don't
remember whether I said it first because if lr.
Nevill had asked me the swab count I would not have
replied "Yes", I would have said "the swabs are
correct." From first incision until the peritoneum
was sewn up took 40 minutes. Nurse Smith was pre-
sent, Sister Pearce was present, she is nursing
staff, she was helping generally. She was not
scrubbed up. She was helping Dr. Lawes. She may
have helped Dr. Robertson-Glasgow. She was not
helping me at all. She did not help Nurse Smith.
Nurse Smith was looking after my swabs. She was
perhaps helping Dr. Robertson-Glasgow. I did not
actually see her. Nurse Smith's main duty was to
look after the swabs and assgsist me. I don't re-
collect Mr. Braimbridge being in the theatre. I
might not have noticed him. I recognised this dis-
covery immediately as a pack or a piece of Turkish
towelling similar to a pack. It imprinted itself
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on my mind. All I know is I would not have thrown
it away without being told. He discovered the
bleeding almost immediately when he put his hand
in. We automatically put the sucker on and I
started to hand packs. I have no idea what Ir.
Nevill is doing while I am doing my count. It was
the first case at which I had been present of a
ruptured uterus. It is Jjust routine that I know
what sort of suture I would be likely to be asked
for, By "nothing different" I meant the nature of
the operation. You know you have to sew up the
uterus. The procedure of sewing up the uterus and
putting in packs, nothing differcnt was done and
the routine check. I was asked about the swabs or
volunteered. The question of transfusion while
the patient is on the table is not my business., I
em not qualified to say whether a patient is or is
not an operational risk. There was no difference
in the atmosphere in Mrs, Cooper's operation from
any other emergency operation. Nurse Smith started
working in the theatre in April 1954 when the hos-
pital was opened. If a pack was definitely left in
at Mr. Nevill's operation, there must have been an
error somewhere in the count.

RE-EXAMINATION

Re-examined. In an operation out of the ordinary,
I discuss the operation with the surgeon or doctor
afterwards. An auto-transfusion would be the sort
of thing. We discussed with the theatre staff,
the sisters on the ward. We often discuss cases
afterwards. (Description. of packs in Mahon v.
Osborne read out). I would not consider it ab-
normal for 25 of the packs described to be used in
an operation for a perforated duodenal ulcer.

No.26
EVIDIENCE OF MARY AMELIA PEARCE

D.W.10 — MARY AMELIA PEARCE, Christian sworn:

Examined Wilcock. I am State Registered Nurse. I
have been nursing since 1946. I have six months'
experience as a staff nurse in a theatre, but not
as a sister, I am a ward sister in the New Iuro-
pean Hospital. I know the routine laid down at the

hospital in the checking of packs all the way through.
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I was present at the operation on Mrs. Cooper per-  .In the Supreme
formed by Mr. Nevill., I was helping generally. It Court of Kenya
was such an unusual case that I went along to see at Nairobi
if I could help. Mrs. Cooper was placed under my Fastern Africa
care when she arrived in my ward. I was not given
any specific duties at the theatre. I had quite a Defendants
lot of opportunity of observing Sister Bank's be- Evidence.
haviour during the operation. Before Mr. Nevill

sewed up the peritoneum she said "the swabs are No.26
correct". Before she reported twice she told the M.A. Pearce -
dirty nurse to be careful during the course of the Examination -
operation. Before the report to the surgeon she continued.
looked over to the dirty nurse and counted. I can't

remember if I hcard any words passing. I heard the

dirty nursc say how many she had on the mackintosh.

I can't rcmember secing Sister Banks do anything

clse. Sister Banks was quite calm during the op-

eration and very efficient.

Fxamined Salter. No questions.

CROSS EXAMINATION

Cross~examined Mrs. Kean. I can't remember really Cross-
any specific thing I did. I was not helping Dr. Examination.
Robertson-Glasgow at all. I stood near Sister

Banks in case she wanted anything. Extra packs

were required during the operation. The dirty
nurse, Nurse Smith, got them. I went round with

the patient because she was so ill. Sister Banks
did not need any extra assistance. I was not scrb-
bed up. I was outside the circle. I was the other
side of the trolley. I can't remember definitely
how many packs were used. There were a large num-
ber, probably 20. I can't remember how many finger
swabs were used. Very few were used, just for
cleaning the skin, The operation took 30 - 45 min-
utes. I was looking after Mrs., Cooper afterwards

in the ward. Mr. Cooper visited her at about 6.

I was not there when he saw his wife. I think T

was off-duty that evening. About 24 finger swabs
might be used in an ordinary abdominal operation.

I don't know how many bundles a laparotomy set con-
tains. I suppose finger swabs would be easy to

lose but you take extra care of them.

RE-EXAMINATION
No re-examination. "~ Re-Examination.

Close of case for 2nd Defendants
Adjourned to 10.45 a.m. 4th February 1958,
B.R. Miles, J.
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No.27
NOTES OF PROCELDINGS

5.0 p.m.

Court proceeds to the New European Hospital with
parties and advocates, The overating theatre is
viewed and the routine system, with particular re-
gard to the parcelling and counting of packs and
swabg is demonstrated by Sister Banks.

B.R. Miles, J.
3rd February, 1958. 10

No.28
ADDRESSES BY CQUNSEL

4th February 1958

Salter for lst Defendant. Plaintiff abandons fur-
ther items of special damage, i.e. European Hospi-
tal fees and Mr. Nevill's fees. - Special damages
now.claimed - Shs.%,189/80.

Loss of profit - no evidence.

1. Damages.
: Loss of consortium.

Nathan Law of Medical Negligence p.181. 20
No reference to any future disability to have
a child,

Damages should only be awarded for 46 days
Plaintiff spent in hospital.

2. Scott L.J. in Mahon v. Osborne - 1939 1 All.
E.R. 537.

Defendant has highest surgical qualifications
it 1s possible to obtain.

Evidence of Dr. Lawes ~ "Brilliant piece of '
surgery" 30
Ormerod - "end brilliantly achieved".

Barber - "difficult and hazardous operatlon"

3. First issue. Question of fact. Argument in
Tavour of swab being left in at sccond opera-
tion comes down to one of time.
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Argument ageinst - Condition of pack. Question In +he Suprene
of tape. Pructice in Nairobi European Hospital Court of Kenya

that no pack preparcd without tape. ' at Nairobi

Evidence of Mr. Freston that he had been han-
ded packs in L1955 - packs with no tapes at

Princess Elisabeth Hospital. No.28
Lvidence as to discovery. Mr. Barber - "I did éddrgsses by
not pay particular abtention to it". ounsel,
Sister King - Pesitive no tape. Whole incident ith8February
suggests pack had no tape on it. Difficult cggtigued

not to notice tape 3" - 4" long. Final count
of Sister Lanks after Mr, Nevill's operation.
Check aguin afler patient removed. She picked
up each individual pack. Never challenged in
cross—-examination. Must be grave doubt as to
whether Plaintiff has satisfied onus on this.

Issues 2 and 3. Negligence. Nevill and assi-
stant are identified. TLegal duty of surgeon -
Mahon v, Osborne p.537 B. Nathan 79, Duty not
absolute, ZExcept for Goddard L.J. - .every
judge has held res ipsa loquitur does not ap~
ply; p.540 C. Mahon v. Osborne - "Positive
evidence of neglect of duty is surely needecd".
Morris v, Winsbury-White, 1937 4 A11.E.R. 494 -
499 G Res irca Loquitur not applicable. Must
be proof of some act of negligence.

Plaintiff : Case here does really depend on
res ipsa loquitur.

Plaintiff's case is that a pack here left in
therefore negligence. Not a single piece of
evidence that defendant Nevill negligent.
Whole evidence including that for Plaintiff
points to D.fendant being not negligent but
even skilful, Mahon v. Osborne p.545 F. There
every surgeon says that before they close the
abdomen they make a mental appreciation of
swabs put in. They tock out swabs themselves
and felt within area of operation, then asked
or told what count was. No suggestion that
Nevill had not done anything unusual or omit-
ted anything he should have done. In Plain-
tiff to show defendant did not observe usual
practice., Sister Banks says Defendant in this
operation did not depart from usual course.
Whole of circumstances have to be looked atl.
Difficulties of operation incredible. Dying
patient. Braimbridge had only once in 40years
seen & case like this. Speed dominating factor

Fastern Africa
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to stop bleeding. Shock still maintained
throughout operation. Notes "still alive".

A mistake can be forgiven if he has done in
all circumstances what a reasonable skilful
surgeon must do. Van Wyk v, Lewis, 1924,
South African Law Reports, Appellate Division
p.438 ~ 470. A surgeon cannot rely only on
count. Evidence shows normal routine carried
out despite difficulties. Theatlre sister
wholly reliable. If a swab lLeft in it was an
accident; p.471l - Van Wyk v, Lewis., If Court

came to the conclusion that there was no negli-
gence I ask Court to say all concerned entitled

to great credit.
Court. Is law here different from law in England?
Or res ipsa loguitur, Sec.l06, Indian Evidence Act.

Salter. Common Law doctrines impeded by article 4
of Order in Council.

Wilcock, I adopt Mr, Salter's observations on law
and everything which applies to 2nd Defendants
particularly on first issuc.

Balance of probabllities might point to pack being
left in as 20 packs used. First operation was not
emergency. [In this operation particular precau-
tions taken.

Nagthan - James v. Dunlop - Issue not negligence.
Van\Wyk v. Lewis - no negligence on part of nurse.
Malon ve Osborne - Jury found in her favour.

Urry v. Bierer - only case where nurse negligent -
Nnon-emergency. _

Nathan p.82 - no tapes used. Same degree of care
required of nurse as of surgeon.

Shelton - Law relating to Hospitals, p.l24,
Mahon v. Osborne -- 553 B.
Van Wyk - p.461, 451.

Defendants could have stood on submission of no case.

Mahon v. Osborne - Goddard L.J. 5C6.

In Court below Judge and Plaintiffls counsel sald no

evidence against nurse.
tiff's witnesseo

System approved by Plain-

Evidence of Oruorod and Braimbridge:s
thoroughly efficient.
tional theatre sister.

Nurse Smith
Sister B@nks guite excep-

20

30

40



10

20

30

40

93.

Evidence of Mr. Burber and Dr. Thompson. Lawes and In the Suprcme

Robertson-Glasgow and Braimbridge arc astonishing Court of Kenya
testimoninls. Ividence as to behaviour of staff at Nairobi
at operation. IExtra ctrain on theatre sister in EBastzrn Africa
this casc. Uister Banks did all that was required

of her. Not challenged. ILf packs dirty, possible No.28

for two packs to be confused with one. Here onc

would be confused with twoe. This impossible. Five Addresses by

checks here., "Bxcessively conscientious", accord- Counsel,

ing to Braimbridge. This not challenged. I cannot 4th February

believe a pack was left in at operation. 1958 -~
continued.

Mrs, Kcan. Arsument of defence is that leaving of
Swab in after operation alone is just bad luck.

(2) For Plaintiff to show affirmatively how that
incident camec about, a matter of which Plaintiff,
being unconscious, can have no personal knowledge.
I submit law does not impose that impossible hard-
ship on the Plaintiff. Majority decision in Mahon
v, Osborne was that res ipsa loguitur does apply.
Nathan 115, 116. ILaw Journal Reports agree with
K.B. reports 108, L.J. K.B. 567.

Clark v. Turnbull 10th edn. - 384, Salmond llth
edn. 519.

Morris v. Winsbury-White 499, not an authority
against res ipsa loquitur.

Vinfield p.505 6th edn. 208.

Adjourned to 2.15 p.nm.

2.15 p.m.
Mrs., Kean. Mahon v. Osborne. 1939 1 All.E.R. 537

Mackinnon L.J. 553 C 554 C -~ D. Testing point is
whether there was a case to answer. Gordon, Turner
and Price 139 ;3 Van Wyk v. Lewis. Dissenting
judgment of Kotze L.J. 451,

Hillier v, St. Bartholomew's Hospltal 1909 2 K.B.
820, 828. Per ipsa loquitur applied. Scott L.J's
judgment in Mahon v. Osborne must be read in cir-
cumstances of each case, p.:537. In that case great
amount of movemenl, 25 -~ 30 packs for mopping and
for packing. Highly dangercus septic matter - no
assistant surgeon. 538 H, 540 H. Evidence that
packs become discoloured and slimy. 556. Septic
matter. 543 D 545.

Van Wyk v. Lewis. Septic matter present, 4A2 468 .
Necessary there to gel patient off table, 469, 442,
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470. Swabs unrecognisable, 471. Gordon P.140.
Dunlop v. James, 3 packing swabs. :

2. If res ipsa loguitur does apply what is legal
position?

Charlesworth - Negligence 3rd edn. 41. Suffering
of accident more consistent with negligence.
Reasonable explanation to show how accident happened

without negligence. Extent of explanatioan. Moore v,

R. Fox and Sons, 1956 2 W.,L.R. 342. DNot sufficilent
to show accident inexplicable. "Absence of negli-
gerice more profitable'™ but must be shown., Winni-
peg Flectric Co. v.Geel, 1932 A.C. 699 - "Tvidence
too evenly balanced". Onus of d¢sprov1ng neglig-
ence remains throughout the case.

3., Issue 1. Was swab left in? Onus is on Plain-

tiff. Balance of probabilities. Barber's evidence.

Remote possibility. All profegsional witnesses
agree as to probabilities being against delay in
symptoms, il.e. they will appear within days, weeks
or months. DNevill retracted in cross-examination.
He would only point to cotton. Defendants rely on
Mr, Braimbridgels evidence. :

Pack - no evidence of exact behaviour. Preston's
evidence certain. One or two restraining packs
used. None used for mopping. He would not use
pack without tape. He accounted himsclf for packs.
Not an emergency operation., No symptoms until 23rd
April. It is sald no challenge to Sister Banks as
to recount after operation. refer to her last
answer in cross-examination. I could not suggest
that she was lying without instructions from my
client. Both Nevill and Smith and Banks that %hey
honestly believed no swab left in.

Re Tape. Preston swore he never used pack without
tape. Nevill unable to say positively about mop-
ping vpacks that tape attached. 7T7. No sworn
statement that tapes used at this operation. All
evidence on probabilities points one way. Dunlop
v, James 1931, British Medical Journal, 732.

4, Negligence.

(a) Plaintiff cannot when unconscious produce
positive evidence of negligence. Nathan, 106, Cir-
cumstantial evidence., Plaintiff can rely on infer-
ence properly drawn from facts. P.108. Direct
evidence not possible. More consistent with neg-
ligence.

(b) No answer for Defendants to say "we are
highly competent in our respective spheres",
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Plaintiff does not belittle skill, qualifications In the Suprcme

or congcientiousness of persons involved. Most Court of Kenya
gkilful or careful driver may be guilty of negli- at Nairobi
gence in an accident. Eastern Africa
(c) Court decides what constitutes negligence. No.28
Opinions of experis jnadmissible. Taylor as Ivi- No.2
dence., 1lth Edition., Vol.II 970, Veol.I 66. All Addresses by
skilled witnesses formed opinion on premises which Counsel,

are inadequale, e.g. Ormcrod. AllL facts to be
talkten into accounl, e.g. (1) Presence of assistant
surgeon, (2) whether pubient had to be got off
table, (3) number of packs. Ormerod had no ides
of these factors.

4th February
1958 -

continued.

lividence of Braimbridge. He said even if routine
operation and only 3 packs used for packing only

and experienced stalf, that would be "bad luck".

Any other opinion he expressed cannot be accepted
without great deal of searching.

(d) Duty of care. I agree with Salter. Ques-
tion is not whether surgeon made reasonable search.
Case for Mr. Nevill conducted on generalities. Only
people who can descend to particularities are those
who know what was going on. Has any explanation
been offered here? Burden of defendant to show how
this came about. If Nevill's evidence is accepted
no explanation has been offered. In all other
cases defendants uvffered possible explanalions.
None of those circumstances applied to this opera-
tion. (1) Presence of assistant to manage to get
patient off table. AllL routine precautions poss-
ible. (2) 2 to 7 restraining packs. No little
swabs used inside peritoneum. (3) Movement of
intestine 1 inch. (4) No septic matter. (5) No
evidence packs became slimy or unrecognisable.
Clearly visible. Ormerod's two instances of abs-
ence of negligence - until cut by Nevill. Nevill
remembers he says, routine at this operation. But
he could not remember Mrs. Cooper coming round.
Nevill says he did more than surgeon would do. 1
submit no casual connection shown between the difl-
ficulties of this operation and the leaving in of
the pack,.

(a) Bed.
(b) Condition of patient.

(a) Nevill does not explain how bed had effect on
placing, or counting or movement of packs., Nevill
said intestines did not displace packs. Braim-
bridge's theory did not apply.
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(b) No suggestion that Nevill flustered or put
off usual routine.

Theatre staff. Evidence that atmosphere routine.

Lawes "routine operation". Not exceptional opera-
tion. Bralmbridge - ample theatre staff available.
Nurse Smith'!s main duty to count packs. Usual num-
ber of mops in abdominal operatioa ~ 24. Packs of
this size and substance esgsier to account for than
gauze swabs., Sisterl!s duties to count correctly 20
packs. Time taken to prepare theatre - 30 minutes.
Sister Banks off duty - not tired. If systcem gocd
it should be all the easier for staff to carry it
out.

(5) Law as to nurse's responsibility. Nathan
- 86. Goddard L.J. Mahon v, Osborne 566.  Court
does not have to decide whether mistake was that of
Sister Banks or Nurse Smith.

Adjourned to 9.45 5th February 1958.
B.R. Miles, dJ.

5th February 1958
(Hunter for Wilcock).

Mrs. Kean, Mackinnon L.J. at 556 F.G. General
duty of nurscs not considered in many cases, She
need only show degree of care of reasonably careful
sister. All judgments show surgeon has multi-
farious duties to perform. dJudges recognise that
no absolute duty on surgeon to count swabs because
of multifarious duties. These duties do not com-
pare with duties of theatre staff. Counting of
swabs most important duty of theatre staff. In this
case no evidence that they are absolved from this
duty. Ormerod "I would expect theatre staff to
count correctly even in a difficult operation".
Evidence denies stress and strain. Sister Banks
emphasizes that she was in no doubt after her final
count after the operation. If mistake arose by
naving one group of four count at end of operation,
relevance of final count would be very small.
Nevill did not tell nurse to coui.t quickly. Also
Braimbridge "no question of counting in double
guick time". Ormerod "determining factor of suc-
cess in operation is speed with which bleeding
stopped”. Nevill says bleeding stcpped in 30 sec-
onds. Operation took 30 - 45 minutes, Assistant
surgeon would lessen speed factor. Conditios of
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patient would not affect theatre staff. Ormecrod
says nmany cases ol this sort in which cases mori-
bund., Pack left inside. Not necessary to decide
whether restraining or mopping. Only 2 or 3 re-
straining packs left. If used without tape this
would be negligence. Nevill said he had no doubt
he removed all restraining packs. If used for
nmopping, equally negligence. Ormerod "mopping pack
would not and should not leave surgeon's hands".
Braimbridge "only proper to leave pack in to staunch
blood".

Swab count - Nevill says done in loud voice. ILawes
and Robertson-Glasgow do not remember Sister Molloy
say "swabs and packs correct", Nevill and Banks
recollect ammouncement of count. -

In other cases no recollection. Whether either or
both negligent. Nathan, 86. Miscellaneous Pro-
visions Ordinance, 1956. Apportionment of damages.
Tven if res ipsa loquitur does not apply Plaintiff
must still succeed. Nathan, p.l06-7. Direct evi-
dence not necessary. All facts here available. Re-~
buttal of inference of negligence. Clarke v. Wor-
boys, Nathan, 109. Van VWyk v. Lewis, 453. Facts
must be reviewed as a whole. INoore v. Fox and Son,
1958, 2 W.L.R. Romer L.J. No great difference
between a case of res ipsa loquitur and other cases

where whole circwuastances befere Court. Nathan, 105.

Evidence of Nevill makes matter fantastic.

Re swab - Conduct of parties ante litem important.
Nevill's state of mind.

Damages. Woman in robust health prior to this op-
eration. Now residuvary symptoms, loose stools,
trouble with digestion and pain as result of ad-
hesions caused by removal of intestine. No one
knows if and when these will disappear. She has
been frequently going to see doctor. Might be
further obstructions caused by adhesions. (Barber).
How much spare left?

Evidence that Mrs. Cooper admitted that she should
not become pregnant. Not known whether she can.
Dr, Thompson advised that no examination desirable
in view of this. Short term effects. Mental and
physical suffering. She was continually suffering.
Cause unknown. She thought she was suffering from
cancer. Abdominal symptoms lead to depression.

In hospital she intended to take-her life, Noise
of moachine. Urry v. Bierer - £3,000. Duty of Court
if a pack is left is to consider all circumstances.
Res ipsa logquitur. Nathan, 110. This is a case
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which makes it probable that A and B were both
negligent. Mahon v. Osborne. Negligence presumed
against surgeon. Presumption against nurse stron-
ger than against surgeon.

Salter. I ask leave to address Court on res ipsa
loquitur. Practice over a year that Plaintiff opens
law on which she relied. Practice note in January

1957.

Mrs. Kean. Order XVII rule (2) (3). No discretion.
No surprise. 10

Salter. There is a right of reply on fresh points
of law. Practice note. g

Mrs. Kean. 1 waived objection.

Salter. Differecnce of interpretation of Mahon v.
Osborne. Halsbury 1936 - Supplement. dJudgment
ambiguous. Mackinnon L.J. 553 D.E. 554 C. E.F. 553
- Passage ambliguous. Interrogatories had been ad-
ministered, 540 Answer "I do not know".

Nathan 111, 112, 114.

L submit res ipsa loquitur cannot apply against lst 20
defendant. Responsibility more on sister. If doc-
trine does apply position is as laid down in Woods

v. Duncan. 1946 A.C. 401, 439. Barkway v. S.

Wales Transport Co. Ltd. 1948 2 All.E.R. 460, 463;

Fish v, Kapur and other 1948, 2 AlL.E.R. 1764 Moore

v, Fox 1956 1 Al1,E.R. 182; Rose v. Minister of

Health 1954, 2 Q.B.66,

80
GA.V

_ B.R. Miles, J. 30
17th February 1958.

Judgment delivered in the presence of Mrs. Kean
for Plaintiffs.

C.W. Salter Q.C.
Hunter

g Tor 1lst Defendant
R.D. Wilcock for 2nd Defendant.

B.R., Niles, J.
17th Fobruary 1958.

Mrs. Kean. I ask for certificate for taxation of
costs on higher scale under Rule 56 Remuneration 40
of Advocates Order.
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Salter.,  No opposition.
Wilcock. No opposition.
Order. I certify that in view of the importance

and difficulty of this case costs should be taxed
on the higher scaleo.

B.,R., Miles, J.

onlter, I ask for stay of execution in case of

appeal.

Kean. I oppose any such application. Success-~
ful appeal would not be abortive. This io a money
Jjudgnrnent.

Order. At this stage I consider that no ground

has been shown for a stay of execution.
B.R. Miles, J.

No.29
J UDG MENT

TN _HER MAJESTY'!'S SUPREME COURT OF KENYA AT NATROBI
' CIVIL CASE NO. 808 of 1957

1. L.Q.T. COOPER )

2. MRS. R. COOPER ) . o PLAINTIFFS
versus
G. NEVILLE
KENYA EUROPEAN HOSPITAL) .. . DEFTN DANTS
ASSOCTATION

In this case the plaintiffs, Mr. L.Q.T.Cooper
and Mrs, Rosetta Cooper, claim damages against the
first defendant, Mr. G.E. Nevill, and the Kenya

Furcopean Hospital Association, for negligence. The

claim arises out of an operation performed by the

first defendant, on the lst February, 1956, on Mrs,

Cooper, the second plaintiff, at the New Zuropean
Hospital, Nairobi, which is managed and maintained
by the second defendants.
rupture of an ectopic tubal pregnancy.

The case for the plaintiffs is, that at the

operation, an abdominal swab, or pack, was left in

The operaticn was for a
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the body of the second plaintiff. It is alleged
that the first defendant was negligent in failing
to count the number of swabs used in the operation
and to check that the correct number of swabs-was
removed, that he failed to instruct the nurse, or
nurses, to keep a check on the number of swabs
used and/or failed personally to counter-check the
number of swabs and failed to observe that one swab
remained in the body of the second plaintiff. The
particulars of negligence againsl the servants of
the second defendant allege failure to count the
number of swabs used for the operation and failure
to detect that one swab had not been removed, in
accordance with instructions given by the first
defendant, or in accordance with the usual practice.

The defence, on behalf of both defendants, is
first a denial that any pack was left in at the
operation performed by Mr. Nevill, and secondly a
denial of negligence on the part of any of the
defendants.

Before proceeding to consider the various
issues in this case, I will commence with a short
account of the medical history of Mrs. Cooper, so
far as material. On the 24th January, 1955, she
was operated on by Mr, P.G. Preston, at the Prin-
cess Elizabeth Hospital, Nairobi, for the removal
of an obstruction in her fallopian tubes, which
were blocked. The blocked parts were removed in
that operation and the patent parts of the tubes
re~implanted in the uterus. That operation was
successful., Mrs, Cooper experienced no ill-effect
from the operation and her general health was satis-
factory.

On the lst February, 1956, the operation with
which we are concerned in this case, was performed
by Mr. Nevill, the first defendant, at the New
European Hospital, for a rupture of an ectopic
tubal pregnancy. What took place at this operation
will have to be considered in detail hereafter.

Mrs, Cooper says that about a week after this
operation, while she was still in hospital, she had
an attack of vomiting. This may, perhaps, just
have been the normal aftermath of a ~rious abdomi-
nal operation. On the night of 23rd April, however,
Mrs, Cooper was taken ill at a dinn:r party. She
complained of a pressure on the righ: side of her
back and a-feeling of nausea, which continued for
some hours, and on the following day she went to
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sace her doctor - Noctor Thompson - to whom she com-
plained of vomiting and obdominal pain throughout
the previous night. This he thought was due to
adhesions. She was admnitted to the Maia Carberry
Fursing Home in May, having had a recurrcnce.
According to Dr, Luompson, she was frec of symptoms
aftber some two hours, and a clinical examination
Tailed to revenl the cause. After her discharge
from the thursing Home, she was seen on a number of
occasions by Dr. Thompson because she was com-
plaining of occasional abdominal pains, which Dr.
Thompson attributed to adhesions. These pains,
however, graduclly became aggravated and there was
frequent vomiting; as a result of which Dr.Thomp-
son adnitted her to vhe New Buropean Hospital for
observation, on or about the 28th October, 1956.

An X~-ray photograph taken on admission revealed no
evidence of an obstruction, but on the following
day a further ¥X-ruay did show that there was an
intestinal obstruction. It was accordingly decilded
that an operation was necessary and this was per-
formed by Mr. WV.C. Barber.

Mr, Barber states that on opening the abdomen
he found an abscess cavily, centrally situated,
surrounded by adherent coils of small intestine.
There was a localised peritonitis. Mr. Barber
tried to determine which portion of the ahderent
intestine might be causing the obstruction. He
first endeavoured to separate one or two adherent
loops. On doing this, however, it was found that
a lecakage of bowel content resulted and since there
were many adherent arcas, Mr. Barber decided to
reriove the whole of the affected portion of the
bowel. He accordingly cut away about seven feet
of intestine. The whole lengbh is some twenty-two
feet. Mr. Barber says that he felt something in
the piece of bowel he removed. The dissected por-
tion was taken into the sluice in a bowl by Sister
Banks, who was the "dirty nurse" at the operation.
Dr. Thompson, then took the piece of intestine out
of the bowl, placed it on the end of the tap and
turned on the tap. There then emerged from the
piece of bowel, a piece of turkish towelling,
neasuring some 9" x 7" or 10" x 8", with hemmed
cdges. This was immediately recognised by all per-
sons present as an abdominal pack. Mr. Barber
thereupon decided to ring up Mr. Nevill on the
telephone and he informed Mr, Nevill of his dis-
covery. Mr. Barber told Mr, Nevill that if he
were asked what was the cause of the trouble he
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would have to inform Mr. Cooper, and Mr. Nevill
very properly agreed that this was the correct
procedure.

The first issue in this case is whether this
abdominal pack was left in the body of Mrs. Cooper
at the time of the operation performed by lr.
Nevill, since this has been strenuously denied by
both defendants. It had obviously been left in at
some operation and the suggestion of the defendants
is that it was left in at the operation performed:
by Mr. Preston on the 24th January, 1955. It is,
of course, for the plaintiff to prove affirmatively
that it was, in fact, left in during the operation
carried out by Mr, Nevilil. It is said on behalf
of the defendants that the pack could not have been
left in at this later operation, because atv that
time all abdominal packs in use at the New European
Hospital had tapes sewn on at one corner and this
particular piece of turkish towelling had not such
tape. It is nccessary to examine the evidence of
the various persons present at the time, on this
question of tape. - Mr. Barber, the surgeon who
performed the operation, says he was unable to re-
member whether it had a tape or not, but that he
did not pay particular attention. Dr. Thompson
said that he did not see a tape, but that he did
not specifically examine it for o tape. Sister
Molloy, who was assisting Mr. Barber and taking
the part of the House Surgeon at the operation,
says that she lifted the piece of towelling up and
did not notice a tape. She went on to say that
she thought that had there been a tepe she would
have seen it. Sister King, who was the Theatre
Sister in charge at the operation, says that she
did not remember touching the towelling, but that
she did not think there was a tape on it.: She
added that she did not look closely at it, but had
there been one she thought she would have seen it.
She said that she remembered somebody saying it did
not have a tape, but she was unable at this stage,
to say who the person was. Later on in her evi-
dence she became a good deal more positive and said
that she remembered noticing that it did not have a
tape and that she might have been the person who
made the observation, and finally she stated cate-
gorically that it did not have a tape. Sister Banks,
who was acting as "dirty nurse", said that she was
unable to remember whether it had a tape attached,
but she saild she did not see one, bul that she
thought she would have seen it if there had been
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onc. I am bound to say that it sccms to me In the Supreme
extremely odd that if anybody had made a remark Court of Kenya
as to the cbscnce of the tape, so little importance at Nairobi
vas attached to it, since if what the defendants Eastern Africa
say is correct as to the practice of using only '
packs with tapes and there is no rcliable evidence No.29

to contradict this, it might have gone some way

towards clearing Mr. Nevill and the staff of the Judgment,

New Europcan Hospital. The absence of a tape on 17th February
this pack was ncver brought to the notice of either 1958 -

Mr. Barber or Dr. Thompson and it is, I think, of continued.

considerable significance that although both Mr.-
Barber and Dr. Thompson were acquainted with Mrs.
Cooper's medical history, IMr._Barber decided to
gcet into touch, not with Mr. Preston, but with Mr.
Nevill. It is clear, therefore, that there was no
doubt in the ninds of these two experienced prac-
titioners as to how this pack had got into Mrs.
Cooper's body. I am at a loss to understand the
decision to throw this pack eaway. I should have
thought 1t would have been obvious to those con-
cerned that litigation nmust almost inevitably cnsue.

In ny opinion, it would be unsafe for me to
base my decision in this case upon the presence or
abscnce of a tape on the pack which was found on
the 29th October, 1956. The evidence is inconclu-
sive one way or the other. _

In ny judgment considerably more light is
thrown upon this issue by consideration of the time
factor. Mr., Barber, who is a very experienced sur-
geon, says that his experience is that if a pack or
swab if left in the body of a patient after an op-
eration, in the few cases he has seen, the symptons
have usually developed within a few months, or even
weeks., He agreed, however, that it might be pos-
sible for it to remain quiescent for a long period
and if disturbed might start to cause trouble when
it had not done so previously. It was quite clear,
however, that he held the very definite opinion in
the present case that the pack had been left in at
the time of Mr. Nevill's operation. Dr. Dockeray-
had no personal experience of such an occurrence,
but from his knowledge of the literature on the
subject he said he would expect a piece of towel-
ling of this nature to give trouble within a few
weeks or nonths, and he mentioned onc case where
the interval was something like nine months. He
agrecd thet there was what he described as a "theo-
retical possibility" that the pack might remain
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quiescent for as much as twelve nmonths. Dr.Thomp-
son said that his teaching was that synptoms would
normally be produced after six months and he was
rather nmore positive then any of the other witnes--
ses. Mr. Ormerod, an experienced surgeon, called

by the defendants said that it was impossible to

be definite on a question of this kind, but that

he would expect trouble to develop "very shortly".

A material factor would be the sitce at which the
pack was located. It might be in such a position 10
that it was outside a vital aren and that the con-
ditions were conpletely free from infection. In
these circumstances a foreign body night becone

what is known as "encystral", i.e. shut-off entirely
from vital processes, in Whlch cage 1t might remain
dormant indefinitely, even pcrnanently. He did say,
however, that it would be more likely that synptons
would appear within days, weeks or nonths. Mr.
Braimbridge, a surgeon with forty years' experience
also called by the defendants, citced one instance 20
of an operation on g woman for an ovarian cist in
1931, in whose case a small pack was found nincteen
years later. He said that he was on the editorial
board of the British Journal of Surgery and had

read of cases-wherce symptoms had developed after
twelve months, but he ultimately agreed that a

nost likely state of affairs would be thut symptoms
would appear within days, weeks or months, and more
probably within days or weeks.

Reference has been made to the case of Van VWyk 30
v. Lewis, reported in the 1924 South African Law
Reports ~ Appellate Division, at p.438, where a
piece of muslin of the shape and dlmen810ns of a
small size packing swab, with tape attachment, re-
mained twelve months in the body of the patient and
was then evacuated. This case was apparently con-
sidered of sufficient note to be mentioned in
Gordon, Turner and Price's Medical Jurisprudence.

Mr. Preston gave evidence before ne and was
quite positive that he did not leave a pack inside 40
the body when he performed his operation in 1955,
This is only to be expected because no surgeon is
usually conscious of having done uuch a thing., He
said that he always insisted upon abdominal packs
having tapes and he added that there had been
occasions in 1955 at the Princess Elizobeth Hos-
pital when he had been offered packs without tapes
and refused them. The operation which he performed
was not carried out under conditions of emergency.
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No abdominel swabs werc used for mopping and Mr.
Preston says he thinks that he used one or two
abdominal swabs for packing only. In these cir-
cungtances, it is unlilkely, in ny view, that the
pack was left in at the time of Mr. Preston's op-
eration. It ig, T thinlz, significant that no case
has been cited to me in any medical text-book where
a pack has remained dormant for over twelve months.

I think that the position can be fairly summed
up, as it was, by Mr, Ormerod, namely that while
it is possible for a foreign body of this nature
to remain quiescent for an indefinitc period, it
is improbable. The human body is a complex organ-—
ism, which occasionally behaves in an unpredict-
able manner and it is difficult to rule out any-
thing as utterly impossible. A Civil Court, is
concernced, however, not with possibilities, theo-
retical or otherwise, but with the balance of
probabilitics and, applying that test, I see no
cscape from the conclusion that this pack was left
in Mrs. Coopecr's body at the time of the operation
performed by Mr. Nevill, on the lst February, 1956,
and I so find as a fact.

It is now necessary to consider the question
of negligence and I will deal with this aspect of
the casc, so far as the first defendant, Mr.Nevill,
is concerned. Betore coming to the faects, how-
ever, it is necessary to consider the law relating
to a'case such as this. Mrs, Kean, for the plain-
tiff, has argued that this is a case where the
doctrine of RES IPSA LOQUITUR applies and she has
relied on the decision of the Court of Appeal in
Mahon v. Osborne, 1939, 1 A.E.R., 535; 1939 2 K.B.
14 - 108 L.J. K.B. 567. There has been consider-~
able argument in the course of the present hearing
as to what precisely that case did decide. Accor-
ding to the head-note in the. All England Reports,
it was held "Goddard L.J. dissenting, that the
doctrine of RES IPSA LOQUITUR did not apply in the
case of a complicated surgical operation, but the
head-note in both the Kings Bench and Law Journal
Reports indicates that the majority decision was
that it did apply and this view of the effect of
the decision is expressed in Clarke and Lindsell -
Torts - 10th Edition at p.84 and Salmond on Torts
1llth Edition, p.519. It is quite clear that Scott
L.J. in lMahon v. Osborne, emphatically decided
that the doctrine was not applicable. Goddard L.J.
held that it did. The third judgrment is that of
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Mackinnon L.J. There are two passages in his judg-
ment which unquestionably indicate that the Learned
Lord Justice was of opinion that the doctrine RES
IPSA LOQUITUR did apply. I quote from the All
England Reports at p.553 para. (c) where the
Learned Lord Justice said:

"The plaintiff, hav1ng no means of knowing
what happened in the theatre, was in the
position of bheing able to rcly on the maxim
RES 1IPSA LOQUITUR so as to suay, one or more
of these five men have been negligent, since
the swab was beyond question left in the
abdomen of the deceased".

5%——Dmugam1®)hesw€'

"At the close of the plaintiffs case, no evi-
dence having been called for her on the sur-
gical question, counsel for defendant sub-
mitted that there was no case made out. It
he had been bold enough to persist in that
contention, I think that the Judge would have

rightly overruled it".

This is, of course, the test. If the plaintiff in
that case had proved no more than the fact that a
swab was left in his body and the doctrine of RES
IPSA LOQUITUR did not apply, a submission of no
case would have been successful.

There does not appear to be anything like com-~
plete unanimity of judicial opinion as to the ap-
plication of the doctrine of RES IPSA LOQUITUR in
cases of this kind or, if it does apply, as to the
extent of ils applicgbility. In Van Wyk v. Lewis
the Appellate Division of the Soulh African Supreme
Court unanimously held that it did not apply. In
Morris v. Winsbury-White, 1937, 4 A.E.R. 494,
Tucker J. held that it did not apply in the cir-
cumstances of that case but it is to be noted that
at p.499 when dealing with the contention that RES
IPSA LOQUITUR applied, he said: "Here you have the
plaintiff, it is quite true under the control, you
may call it, of the defendant, oxr in his power
during the operations of November 27/h and Decem-
ber 18th, and if the whole controver: v in question
in this case had been what happoned at these opera-
tions, it may be that there might be something in
Mr. FEddy's observations and submissicns with re-
gard to that".
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The Learned Judge then went on to say that the case
for the plaintiff was that the occurrence took
place at another time.

I have already referred to Mahon v, Osborne.
Mackinnon L.J. was of opinion in thal case that
the doctrine applied against both the surgeon and
the nurse, but a ruling on that point was not neces-
sary for the decision in that case. Goddard L.J.,
on the other hand, confined it to the case of the
surgeon.

I1 is a general 1ule that before RES IPSA
LOQUITUR can be applied the occurrence must amount
to negligence on the part of the person whom the
plaintiff wishes to hold responsible, or to negli-
gence on the part of one or more individuals for
whose acts that person is vicariously liable, 1In
the present case, of course, the second defendants
are not responsible in law for the acts of the
first defendant. An illustration of this is the
case of Cassidy v. the Ministry of Health, 1951,

2 K.B. p.343. In that case the Court of Appeal
held that RES IPSA LOQUITUR did apply, but it is
clear from the judgment that the Court based its
decision on the fact that the defendant was res-
ponsible for all the persons on whose part the
negligence was alleged. At p.348 Somervell L.J.
sald:

"T have gone straight to the result because,
in my opinion, on the basis that the hospital
was responsible for gll those in whose charge
the plaintiff was, the surgeon, doctor and
nurses, the result seems to me to raise a
case of RES IPSA LOQUITUR".

There is a New Zealand case, MacDonald v. Pottinger,
referred to in Nathan, Medical Negligence, p.ll2,
where a patient in whose body a pair of forceps had
been left after an operation sued only the surgeon
who performed the operation. It was there held
that RES IPSA LOQUITUR did not apply, since a num-
ber of other persons took part in the operation and
might have been responsible for the mishap. In Roe
v, Minister of Health, 1954, 1 W.L.R. 128, McNair
Jd. in the Court of the first instance, having held
that the defendants were not liable vicariously

for the acts of one of the persons whose negligence
might have caused the accident, namely the anacs-
thetist, said: '
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"As to the extent of the application of the
doctrine of RIS IPSA LOQUITUR where the thing
or operation is under the control of two
persons not in law responsible for each other,
I am unable to understand how it can be said
that the maxim can apply to either of such
persong since the RES, if it speaks of neg-
ligence, does not speak of negligence ag ainst
either 1nd1v1dual"

The Court of Appeal, held 1954, 2 Q.B. 71, that
the defendant was vioallouslv liagble for the acts
of the anaesthetist. Somervell L.J. referring to
the remarks of Tucker J. in the court below, which
I have cited, said at p.80:

"Our attention was drawn to someé observalions
in Mahon v. Osborne which suggest this is too
widely stated".

Later, however, he says:

"Having come to the conclusion that the hos-
pltal were responsible for Dr., Graham, the
Juage s reason (which is applicable in cer-
tain cases) for excluding the maxim has not
operated on my mind",

On the other hand, Denning L.J. said:

"T went into the mattver with some care in
Cassidy v. the Ministry of Health and I ad-
here to all I there said. In the second place,
I do not think that the hospital authorities
and Dr, Grahiam can both avoid giving an explan-
ation by the sgimple expedient of each throwing
responsibility on to the other. If an injured
person shows that one or the other or both of
two persons injured him, but cannot say which
of them it was, then he is not defeated alto-
gether".

This, of course, heving regard to the fact that the
court has held that the hospital authority was res-
ponsible for the anaesthetist must be regarded as
OBITER. The view which, so far as uy researches
go, appears to have the weight of authority behind
it, is that in a case such as the present, where
the plaintiff alleges negligence on the paurt of one
or other or both of two persons for whom the defen-
dants are not vicariously liable, the doctrine does
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not apply. I respectfully agree with the view ex-
pressed in Nathan'!s Mcdical Negligence at p.ll4 on
this point. The prescent case, therefore, must be
treated as once in which the plaintiff must estab-
lish the negligence which she alleges against the
defendants as in The normal case,

As to the standard of care which a surgeon is
required by law to show, I cannot do better than
quote from the judgment in Mahon v. Osborne of
Scott L.J. p.357, in the All England Reports which
SAys:

This case is one of very great and general
importance. It calls for closc and anxious
attention by reason of the double need on the
onc hand of enforcing a high standard of care
for the surgeon against the grave danger of an
overlooked swab, and on the other hand of pro-
tecting the surgeon from the risk of condemna-
tion for actionable want of care, where he has in
reality been doing his best for his patient,
but as, under the urgent need of closing the
operation as quickly as possible in the pre-
sence of other dangcrs to the patient, made a
slip of memory, perhaps through a failure,
unrealised by him, of a mechanical precaution
like the swab clip. VWhether or not that slip
amounts to negligence may be a difficult ques-
tion. The important principle is that a
decision of actionable want of care cannot
justly be rcached without taking due account
of all the circumstances of the particular
operation, and the legal standard of care
cannot be set higher than that of the ordina-
rily good and careful practitioner in those
circumstances."

At page 548 Scott L.J. says:

"Before I discuss the Judge's summing up, it
ig desirable to recall the well established
legal measure of a professional man's duty.
If he professes an art, he must be reasonably
skilled in it .eeeeevon . he must also be care-
ful, but the standard of care which the law
requires is not insurance against accidental
slips. It is such a degrec of care as a nor-
mal skilful member of the profession may
reasonably be cxpected to exercise in the
actual circumstances of the case in question.
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It is not every slip or mistueke which imports
negligence and, in applying lhe duty and care
to the case of a surgeon it 1s peculiarly
necessary to have regard to the different
kinds of circumstancegs that may present them-
selves for urgent attention".

The learned Tord Justice then goes on to enumerate

a number of circumstences which are applicable to

major abdominal operation and which might excuse

failure to remove a pack. I shall revert to these 1.0
later on.

I now come to the evidence with regard to this
particular operation. Before describing the op-
eration itself, it will be convenient at this stage
to describe the system in force at the New Turopean
Hospital for checking and counting of packs and
swabs., The expression "swab" appears to be a
generic term used to cover two kinds of article,
first the small finger swabs which are usually made
of gauze and used for mopping blood and various 20
other purposes such as palnting the arca of the
wound, ox for dressing the wound after the opera-
tion. The second kind consists of pieces of tur-
kish towelling, varying in size, but usually meas-
uring something like 10" x 8" and hemmed al the
edges, with a loop at one corner. These may be
used either for mopping purposes where the amount
of blood-is such that finger swabs would be in-
adequate, or for what has been described as "re- -
straining purposes" i,e. for placing in the body 30
in order to clear the operational field. When
used for this purpose it is the usual practice
and certainly the practice of all the surgeons who
gave evidence in this case, to attach a Spencer-

Wells artery forcep to the tape. <The forcep is at
all times protruding clear of the wound. The amount
of tape protruding would, of course, depend upon

the proximity of the pack to the outer surface of
the wound., The Spencer~Wells forcep resembles a
pair of scissors with two finger holes at one end 40
ar.d transversely corrugated arms which, when closed,
bite closely on the tape. It is about 5" long.

It is not the normal practice for packs used for
mopping to be left in the body. The surgeon retains
hold of them the whole time until he discards them,
It is not usual to have forceps attached since they
would get in the way. It appears that some surgeons
never use finger swabs for mopping because of the
denger of their being overlooked. Mr. Braimbridge
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mentioned that he occasionally left mopping packs
in the body for the purpose of staunching blood,

but that is not a clrcumatance which is material

in the present case.

The system in force at the New Furopean
Hospital for checking and counting packs and swabs
is as follows:- he packs are made in the work-
room at the hospital and tapes sewn on there.
Soiled packs are washed in the hospital premises.
After washing, boiling and drying, they are put
into a special drawer o await the sister, or who-
ever is going to check them into the store cupboard.
This 1s donc by one of the theatre staff, Before
being put into the cupboard, packs are tested to
make surec that they cach have a tape and that this
is securely scwn on. The packs are then rolled
into bundles of three and placed in a storage cup-
board. At a latcr stage they are taken out of
the cupboard and put into drums for the purpose of
sterilisation., At this stage they are again checked
to make surce that there is a tape on each of them
and that they are in bundles of threec. Before an
operation the sister who is laying out the trolley
takes that is known as a laparotomy bundle out of
the drum with forceps and lays it on a trolley.

The bundle consislis of four dressing towels for
towelling up the patient and a large abdominal
sheet which gocs on after the towels, two bundles
ecach of twelve gauze swabs, one roll of three packs
and one roll of wool for dressing. The sister who
is taking the casc, first of all breaks one bundle
of twelve swabs and checks to sec if the number is
correct, scparating each one. She places six on
the top of the trolley. If it is anticipated that
packs are going to» be used, the bundle of three is
taken from the bottom of the trolley (the trolley
consists of two shelves) and placed on the top.

The pack 1s then unrolled and the packs are checked
one by one. If it is known at this stage that more
than one bundle of packs is likely to be used,
extra bundles are taken out of another drum, label-
led "abdominal packs". When the trolley is being
laid, they would be put at the side of the laparo-
tomy bundle, but when the sister who is taking the
case 1s scrubbed up she puts the extra packs on

the bottom of the trolley and only leaveson the

top those actually in use. 1If the three packs in
use are exhausted, another bundle is taken from

the bottom of the trolley and checked in the same
way. At no stage in the operation is more than one
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bundle of thrce packs on the top cf the trolley.
If a pack is going to be used for "restraining
purposes",. the Spencer-Wells clip may be attached,
either by the surgeon or the theatre sister in
charge. When the surgeon has finished using a
"restraining" pack he hands it back to the sister
who takes off the forcep and either puts the pack
into the bowl of hot saline solution which is by

- her or discards it. If she discards 1t, she pubs

in into what is known as a "run-ziround bowl" on

the floor. Vhen the surgeon has Tinished with a
mopping pack, he may discard it by putting it into
another "run-around bowl" by his feet. The sister
may then either put it into the saline bowl, or
discard it. When packs are discarded they are
picked up by the "dirty nurse" with forceps as they
are discarded and placed on a mackintosh sheet on
the floor, where the sister in charge can keep an
eye on them. The packs are invariably laid out in
threes, side by side. When there are three packs
on the sheet, the "dirty nurse" reports "I have
three packs sister" and the sister looks over and
checks., When the packs have been checked, the
"dirty nurse" puts them together in threes on the
mackintosh, If more than three are used the "dirty
nurse" counts them in threes, leaving the three in
the bundle, The second bundle gones at the side of
the first and so on. At the end of the opesration
the sister in charge looks over to the mackintosh
and asks the "dirty nurse" how many swabs she has.
On receiving the number, the sister checks herself
and checks with the clean swabs on her trolley, to
make sure that the total amounts to twelve. Simi-
larly in the case of the packs, the "dirty nurse"
tells her how many completed bundles of three she
has and gives the number of any odd ones over.

This is then checked by the sister with those on
the trolley. Prior to sewing up the wound, the
surgeon either asks the sister in charge whether
the swabs, including of course, the packs, are cor-
rect, or it may be that the sister herself volun-
teers the information. He does not sew up until he
has received an assurance that the count is corrcct
None of the experienced surgeons who gave evidence
in this case had any fault to find with this system
and I see no reason to dissent from this view. It
is not in fact the case for the plaintiffs that

the system was an improper one, All such systems,
however, are in the last resort dependant on the
human element and as such liable 1o humun falli-
bility. '
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I now come to the circumstances of this par-
ticular operation. Mrs. Cooper was brought into
hospital somewhcre in the neighbourhood of 2.30
p.m. She was first seen by Dr. Lawes who subsequ-
ently acted as anacsthetist at 2.40 p.m. She had
apparently been runoved 1o hospital as a result of
prompt action by Dr. Gillespie and Dr. Spiers. Her
condition on arrival was described by Dr. Lawes as
follows:  "Sae was comatose, pulseless, no blood
pressure, grey-faced, cold and sweating, with
sighing respirations and the heart could just be
heard with a stethescope. In short, she was dying".
Dr. Lawes btook a sample of blood from o vein in the
neck, which was the only one available to a neecdle,
and this was sent to the laboratory for grouping
and cross-matching with blood in the blood bank.

He states that while blood was being made available,
she was given three pints of saline and artificial
plasma under pressure in ten minutes. Altogether
six and a half pints of blood were given to her be-
tween then and 4 p.m. At 3 p.m. he telephoned Mr.
Nevill, who arrived shortly after, and at this time
she was, to use Dr. Lawads words, "just becoming an
operuble risk". Mr. Nevill described her condition
al that time as "not in any sense of the word a
reasonable coperative risk". Nevertheless, it was-:
decided that an immediate operation was essential,
as being the only hope of stopping the haemorrhage
which was killing her. At first it was doubtful
whether it would even be safe to move the patient
into the theatre, but ultimately it was decided to
do so. It was, however, considered unsafe to move
her on to the operating table and the operation had
to be conducted upon the patient in her bed. The
disadvantages of this are obvious. The two main
ones are, of course, that first a bed is consider-~
ably wider than the operating table, with the re-
sult that the surgeon cannot get as near to a pat-
ient as 1s desirable and secondly that he has to
operate throughoul in a stooping position, with
consequent additional fatigue. In normal opera-.
tions, what is known as a '"nayo" tray containing
instruments, is placed over the patient's legs on
the operating table, but this is impracticable if
the patient is in bed. This was the first occas-
ion on which Mr. Nevill had ever operated on a
patient in bed.

The following persons took part in this opera-
tion. First of all there was Mr. Nevill himself.
He is a Bachelor of Medicine (Dublin), a Fellew cf
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the Royal College of Surgeons and a Master of Sur-
gery (University of Dublin). I anm informed that
the degrec of Master of Surgery is the highest
attainable in surgery. He qualified in 1938.
During his twenty years in practice he has per-
formed betwecn two thousand and four thousand
operations. He was assisted by Dr. Wilson, as
assistant surgeon, who had at thal stage been
qualified for some four or five yecars. 1he anaes-
thetist was Dr. Lawes, the senior Goverament Anacs-
thetist. Dr. Robertson-Glasgow supervised the
auto~transfusion. The sister in charge was Sister
Banks. ©She is a State Registered nurse who has
been nursing for nine years -~ four of them al the
New European Hospital. She had about six years'!
experience as a theatre sister, in the course of
which she has taken some two thousand operations
and over a thousand at the New European Hospitel.
Sister Banks was described by lr. Braimbridge as
"the most competent and conscientious sister who
had ever worked for him". She was given the high-
est testimonials by all the olher surgeouns and I
have not the slightest doubt that these are well
deserved. She was assigted by Nurse Smith who
has been described by Mr., Braimbridge as “a very
competent nurse". Sister Pearce, the ward nurse,
was also present, bul not scrubbed up and she ren-
dered assistance in various minor ways. Dr. Wilson
and Nurse Smith are now out of the country and did
not give cvidencec.

To come to the operation itself., Mr. Nevill
states that he made a mid-line incision. There
was no bleeding from the body, which is an uwnusual
circumstance and indicates the gravity of the pat-
ient's condition. He found the ahdominal cavity
full of blood. He placed his left hand deep into
the pelvis and felt that the leftcornu of the
uterus had burst. He seized this, which was the
bleeding point, between his finger and thumb and
held firm to control any further bleeding. The
bleeding was in fact stopped within 30 seconds or
so. Blood was then sucked out of the abdominal
cavily and placed in specially prepared boltles
for the purpose of auto-~-tromsfusi.n. There were
some four pints removed in this manner. There was
still a quantity of blood in the abdomen. This was
removed by Mr. Nevill and Dr. Wilson by using mop-
ping packs. ‘wo or three pints were removed in
this manner. No clips were attached to these mop-
ping packs. Mr. Nevill is positive that he did
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not release hold of any mopping pack that he used,
because this would not be the normal practice. He
could not say for certain whether Dr. Wilson did

or not, but it would be most unlikely. The sucking
and mopping took about from five to eight minutes.
For the purposc of sewing the ruptured part and in
order to keep the field of work clear, Mr. Nevill
packedback all the intestines, using two or three
packs. These had both tapes and Spencer-Wells
forceps. He then sewecd up the uterus. The foetus
which had caused the trouble was lying free in the
pclvie cavity and beside it was the plastic tube
which had been used in order to achieve pregnancy.
He then checked the pelvic cavity to see that it
was free of blood clots, and that there was no
other bleeding from the ruptured uterus, which he
had stitched. The stage was then reached when he
was ready to terminate the operation. Mr, Nevill's
account of his actions at this point is as follows:

"Having checked that the pelvic cavity was
clear I then removed the packing swabs which
I had placed, checking carefully the area in-
volved; removing at the same time consider-
able quantities of blood which were oozing
down from the upper parts of the abdomen,
When I was sure that I had done all that I
should do in the way of routine checking for
packs, I was ready to sew up. While I was
checking inside, the theatre staff, under
the direction of Sister Banks, was checking
up outside, in our routine procedure to en-
sure against leaving swabs behind. I was
assurced that the swab count was correct.
Sister Banks assured me. You do not sew up
until you are informed and until you have
completed your own check".

Later on he says:

"My absolute routine is that I personally
always remove the packs which I know that

I have placed in the abdomen or my assistant
has placed. It is my responsibility. I then
always check the operation area to make sure
that none others or any foreign body could
have crept in by mistake".

Neither Mr. Nevill or Sister Banks could remember
in this particular instance, whether she volunte-
ered the information that the count was correct or
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whether IMr. Nevill first asked the guestion. Both
she and Mr. Nevill are positive that the informa-
tion was given and I have no hesitation in accep-
ting that. In cross-examination Mr. Nevill said
that he knew where he had put the two or three
packs. They were in an obvious position and he
would not have necded any guidance to them. He
went on to say:

"In this case I did carry oubt my routine '
check. We did theé best we could". 10

He then explained his routine check in rather more
detadil.

"T remove the swabs that I know I have placed
in position. I look to see, within reason-
able limitations, that therc are no other
swabs visible. I feel with my hand into all
reasonable places where a swab might hide
itself and when I am absolutely certain that
there are no foreign bodies inside the abdo-
men, I question Sister about her swab count, 20
unless it may be that she has already told

me her swabg are correct, in which case the
question would be superfluous".

Mr., Nevill also said:

"I never do rely completely on the theatre
Sister's count. I rely on my own count in
addition".

He emphasised that he carried out this routine in
the present case and that this was not a case which
made the routine check impossible. 30

The operation was completely successful, in
that it achieved its object, which was the saving
of Mrs. Cooper's life. The operation was described
by Mr. Barber as "extremely difficult and hazard-
ous", and there is no doubt that it was a brilliant
piece of surgery. MNr., Nevill himself described it
as an "incredibly difficult and delicate operation"
and he said that he had never been faced with con-
ditions such as those in his whole career. Mr.,
Braimbridge said that he had only known one other 4C
case of an operation of this kind being vperformed
on a patient in the condition of Mrs. Cooper. MNMr.
Nevill readily agreed that the credit was not his
alone, but was to be shared by all who had dealt
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with Mrs. Cooper, both before and after her admis-
sion to hospital on the day in question.

Mr. Barber, dealing with the question of a
search at the close of the operation, says:

"If I have put packs in an abdomen I do a
mental count of the packs whon I insert them.
I keep a mental count in my nmind and I expect
to find the same number when I remove them at
the end of the operation. I think if onec
knows in a big operation that one had used a
number of packs, I do subconsciously feel
around the area in which I have been working,
but I cannot say that it is a conscious
scarch. I do this because I am afraid that

I night lecave one behind. This feeling takes
a sccond or two. I do not make a general
search of the whole abdomen for packs".

Mr. Braimbridge said that his practice is to remove
the packs which, to the best of his knowledge and
belicf, he has put in. He said that he would make
a search in the places where he thought he had put
packs, but he would not make a general search of
the abdomen. The reason, of course, for this, is
that any interference with organs increases the
degree of shock. He expressed the opinion, having
heard Mr., Neovill's account of what he had done,
that Mr. Nevill had done more than was necessary.
He also went on to say that in his opinion if a
pack was left in at any operation it would Just be
"bad luck", a proposition which hardly calls for
any comment from me. Mr., Ormerod said that in
emergency conditions and in the particular circum-
stances of this operation, he would expect the
ordinary, careful surgeon to feel in the position
where he thought, or remcmbered, he had put a pack.
He would expect him to ask the sister in charge if
she was satisfied. He would then expect him to
close the abdomen as rapidly as possible.

There is no-direct evidence as to whether the
pack in question, which was found in the body, was
one of the two or three "restraining" packs, or
whether 1t was one of those used for mopping. The
total number of packs used in the whole operation
was stated to be in the region of twenty. This is
o large number., but was necessitated by the very
great amount of blcod which had to be removed from
the abdominal cavity. To my mind the probabilities

In the Suprcme
Court of Kenya
at Nairobi
Fastern Africa

No.29
Judgment,

17th February
1958 -

continucd.



Iv the Supreme
Court of Kenya
at Nairobi
Eastern Africa

No.29
Judgment,

17th February
1958 - '
continued.

118.

are that it was one of the restraining packs, be-
cause it is not the normal, and in fact would be
improper procedure, for g surgecon to release hold
of 2 mopping pack. Mr, Nevill is confident that
he did no such thing. In the mopping he was assis-
ted by Dr. Wilson, snd although he kept a close
observation on Dr. Wilson, he is unable to say with
any certainty, whether Dr. Wilson left a mopping
pack in the body. If he did so, that would un-
doubtedly be negligence and it is conceded that Mr.
Nevill is responsible for negligence, if there was
any, on the part of Dr. Wilson. If it was a res-
training pack, it must follow that the forceps
somehow or other became detached without anybody
noticing it. Stress has rightly been laid by
learned counsecl for Mr, Nevill on the difficulties
of the operation, the circumstances in which it had
to be carried out with the paticnt in bed and, of
course, these are all matters which have to be
taken into account in deciding whether the surgeon
is guilty of negligence. As Lord Justice Scott
pointed out in Mahon v. Osborne, p. 545, in the All
England Reports, there are a number of factors which
are operating on the surgeon's mind, for instance;
1. The patient should not be kept under anaes-
thetic for a moment longer than is necessary;

2. There should be no pause in the continuity of
the operation, even at the time of the count;

3. The patient should be moved and touched as
little and possible; 4, That any extension of
the field of operation which involves handling
should be avoided because of the risk of increasing
surgical shock, causing subsequent adhesions and
particularly in abdominal cascs, of sepsis spread-
ing. Mr., Ormerod said that it is possible, in at-
tempting to get a clear view of the area, the sur-
geon would pack a swab down and forget where he had
put it under these conditions of stress and that he
might fail to remember that he had put it there.
Farthermore it might be that the pack could be dis~
placed during the manipulations, which are neces-
sary in this operation. It is, of course, not an
wicommon occurrcnce in abdominal operations that
the movement of the intestine is so great that this
may cause the pack to be displace:, but Mr. Nevill
says that the movement in this case was comparatively
slight and was not more than an inch or so. Further-
more, he was particularly insistent that he remem-
bered where he had put the packs and that they were
in an obvious position, it is not suggested that
the final stages of the operation had to be accel-
erated in this case because the patient was showing
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'signs of collapsc. On the contrary, the evidence

indicates that towards the end of the operation,
which lasted about half an hour, the condition of
the patient had very slightly improved, no doubt

owing to the stopping of the bleeding and the trans-

fusion. There was, therefore, no neced for special
haste at this stage apart from the general over-
riding nccessity for speced in an operation of this
kind, It cannot be said cither that Mr. Nevill did
not have the assistance of an ample staff. It scems
to me that all the conditions which might reason-
ably excuse a surgcon overlooking a pack were ex-~
cluded by Mr. Nevill in his evidence. Making all
allowances for the very great difficulties of this
particular operation, and I have endeavoured not to
minimisc them, I cannot see that there was any
casual connection between these difficulties and
Mr., Nevill's failure to remove the packs. He said
over and over again in his evidence that he carried
out his normal routine. In my opinion, the evi-
dence points to the fact that Mr. Nevill did not
make such a search as was reasonable and necessary
in the circumstances, and that he failed to carry
out his routine practice in this case with his
usual care. He had only two or three packs to re-
nenber, they had not moved appreciably free from
the position in which they were originally placed,
and they were after all, not inconspicuous objects.
It seems to me that Mr., Nevill is in fact convicted
of negligence out of his own mouth.

Each case, of course, depends upon its own
circumstances, but reference may be made to the
case of Dunlop v, James, a report of which appears -
in Vol.l of the 1931 British Medical Journal, p.731,
where a jury founl a surgeon to have been guilty of
negligence and the Court of Appeal refused to dis-
turb the verdict. In that case the surgeon made no
attempt himself to count the packs, nor to search
for them and the evidence as to whether he was in-
formed by the nurse that the count was correct was
unsatisfactory. Lord Justice Scrutton made certain
observations, which I do not think were intended as
laying down any principle of law and, of course,
must be considered in the light of the particular
case before him, but in my view they are all par-
ticularly rclevant to the present case. He says
at p.73L:

"A well recognised operation was carried out.
It was an essential part of the operation to
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wall off the gall bladder by the insertion of
certain crumpled up pieces of towelling, or
sometimes of gauzc. Usually the wall would
be made of threc bundles of such material.

It is quite clear that the only person who
puts those things in and selects the places
where they shall be put is the doctor. He
puts in, not a large number, but gencrally
three. Any jury would be impressed by the
substantial character of a crumpled piece of
towelling. It is a set part of the operation
for the doctor, and the doctor only, to take
out the three, or more, big packs of towel-
ling he has put in. He nust know where he
has put them and it is his business to take
them out. The Jjury answered '"no" to the
question, "Did the defendant make such search
in the wound as was reasonable and necessary?"
Is that the answer which the Jjury might not
arrive at reasonably? My impression is that
any jury who had felt that towelling and seen
the size of it, would come to the conclusion
that it was careless not to have taken it out.
Dr. Dunlop's case was that the pack might be
put in at the commencenent of the operation
and it might move away. I cannot say that
the jury were wrong if they entirely rejected
this theory of the perambulating swab, ulti-
mately coming to rest".

As I have said, no such theory has beeh put forward
by Mr. Nevill in this casec.

It is not, of course, the duty of a defendant
in these circumstances, to prove the absence of
negligence, but I think it 1s significant that IMr.
Nevill is not able to suggest any explanation how
this pack came to be left in the body. His case
is, of course, that he is positive that it was not,
but of course, no surgeon who leaves a pack in the
body of a patient is ever conscious of having done
so., To sum up, if the pack was o nmopping pack it
was negligence on the part of the person who used
it, whether it was Dr, Nevill or Dr. Wilson, to
lose control of it and leave it 1o the body. If it
was a restraining pack, having regard to the small
number used and their obvious position, thez absence
of movement and the lack of any particular neced for
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being, as he admifs, upon him to do so, and there In the Suprenc

being no justification for departure from the nor- Court of Kenya

mal routine. In my view the whole circumstances at Nairobi

of this operation are more consistent with negli- Lastzarn Africa

gence on the part of Mr. Nevill than the absence

of 1it. No.29
Judgment,

I now pass to the third issue, whether there
was negligence on the part of the sccond defendants. 17th February
If it were a fact, as I have found it to be, that 1958 -

a pack was left in the body of Mrs. Cooper at this continued.
operation, it follows ex hypothesi that the count

of the sister in charge, oxr of the dirty nurse, or
both of them, was wrong. I have not been able to
find any case where the standard of care required
of the theatre sister has been expressly laid down,
but I take it that it would be analogous to that

of the Doctor, namely that she must exercise the
carc expected of un ordinary good and careful the-
atre sister. I cannot find any case in which a
theatre gister, who has made a mistake in the count,
has been absolved of negligence, except the sister
in Mehon v. Osbhorne, who was exonerated by the jury.
The Court of Appeal, however, described the jury's
verdict as illogical. As the learned author of
Nathan points out at p.86:

"It may be suid that the fact that a swab is
overlooked at the end of an operation leads
almost inevitably to the conclusion that the
nurse or sister charged with the duty of
counting has failed in that duty and has
therefore been guilty of negligence for which
the hospital employing her is liable",

The auvthority quoied for that proposition is the
case of Urry v. Bierer, reported in the Times of
16th March, 1955. It would indeed require excep-
tional circumstances to free a theatre sigter, or
any member of the nursing staff from any suspicion
of negligence in the event of an erroneous count
and I cannot sce that any such circumstances were
present here. Mr, Braimbridge describes the con-
ditions in the theatre at the time of the operation,
when he happened to be there, as quite normal, in
the sense that nobody was flustered or prevented
from carrying out the usual routine. Mr,Braimbridge
snid that in the case of an emergency operation,
particularly on2 such as this, everything has to

be done "in double quick time", but he was careful
{40 exclude from this the theatre sister's count.
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Indeed the greater the stress placed upon the sur-
geon, the greater in ny view becowmes the responsi-
bility of the theatre staff to see that their
routine duties are meticulously carried out. The
count is the most important duty laid upon the
sister, becausec although the surgeon may make a
search himself, and may be reasonably sure in his
own mind that he has removed everything, it is
upon the sister's count that he will finally de-
pend. '

It sometimes happens that a theatre sister
has to carry out the duties of an assistant sur-
geon, but she was relieved of those in the present
case and she had a dirty nurse to help her in the
counting of the packs. She herself has described
the atmosphere in the theatre as duite normal for
an emergency operation and she does not suggest
that she became flurried. So far as she was con-.
cerned this was just another emergency operation.
She says that after the patient had been removed
from the theatre, she carried out a further careful
check of the packs and found them to be correct and
I do not doubt her word as to this, but of course,
it is possible for a mistake, once made, to be
carried through. In any event, as I have said
previously if, in fact, a pack was left in, it
follows that the count must have been wrong. I
find accordingly that the plaintiff has established
negligence on the part of Sister Banks and Nurse
Smith and it follows that the second defendants
are liable for such negligence.

On the fourth issue my finding is that both
the defendants are to blame and if I were to assess
the respective degrece of negligence, I would say
that the first defendant and the servants of the
second defendant were equally to blame. There is,
however, no claim for contribution in this casec.

Finally it remains t0 consider the question of
damages. The items of special damage have been
agreed at Sh.5,189.80 so far as the medical expen-
ses are concerned. There is a claim for loss of
profit from a poultry farm, carri:a on by the
plaintiffs, amounting to Sh.1,400/-. It is said
that as a result of Mrs. Cooper's partial incapa-
city, she has been prevented from supervising the
farm as effectively as she used to do in the past.
I find it quite impossible, however, to award any-
thing under this head, because Mr. Cooper is unable
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to supbly any fignres as to the profits over other In the Suprence
years and I have no basis upon which I can arrive Court of Kenya
ot any Tigurce. There is a claim by Mr. Cooper for at Nailrobi
danages for loss of consortium. In ny view the Eastern Africa
only period in respect of which such a clain is

naintainable is the period of 46 days which Mrs, No.29

Cooper spent in hospital as the result of the'last Jua £
operation. I award the first plaintiff Sh.l,000/- uagunent,

undcr this head. 17th February
1958 -
So far as the second plaintiff is concerned, continued.

as a result of the leaving in of this pack she has
undoubtedly gone through considerable pain and
suffering, I have already mentioned the abdominal
pains and vomiting which led up to her admission
to the Maia Carberry Nursing Home. After her dis-
charge the pains and vomiiing became recurrent and
the period up to her admission to hospital in Oc-
tober, 1956, was described by her as "a nightmare".
She mentions one occasion after her admission to
hospital and before the operation, when the pain
became so intense that she got out of bed, put on
her coat and shoes and decided to run out and throw
herself under a car. OShe was, in fact, stoppved by
a nurse in time. Apart from the physical suffering,
there is always in the cagse of abdominal pains, a
considerable psychological effect, particularly
when the cause of the pain has not been diagnosed.
Mrs., Cooper says that after a time she came to sus-
pect that she had a cancer. After the operation,
when in hospital, she underwent a good deal of
physical discomfort from a machine which was used
for the purpose of draining the wound. She also
suffered from a fistula. This closed itself before
she left hospital but she had a discharging sinus
from where the drainage tube had been left in.

This eventually cleared up.

The effects of the removal of seven feet of
intestine, approximately one-third of the whole,
are not easy to assess. Mr. Barber expressed the
view that she has probably still got sufficient for
normal digestive purposes, but that the amount lost
is about the borderline and that the loss of any
further portion might have some effect on her dig-
estive ability. He said that a patient might man--
age with half the normal length of small intestine,
with little or no digestive disturbance, but that
there would be the probability of more frequent
bowel action than normally. Mrs,., Cooper said that
she still experienced periodical abdominal pains
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and this has been confirmed by Dr. Thompson, He
says that an X-Ray of the stomach and intestines
after the operation was satisfactory and that these
pains are probably due to adhesions and that they
might continue for the rest of her life.

There was some discussion during the course
of the case as to whether Mrs. Cooper's child-
bearing capacity had been affected as the result
of the leaving in of this pack. Dr. Thompson said
that it would be impossible to determine whether
Mrs, Cooper could now have a child without an
examination under anaesthetic and he is of the
opinion, having regard to all the operations which
she had undergone, that this would be inadvisable.
He added, however, that he would have advised her
not to attempt to have a child, even before this
last operation. I think, therefore, that any ques-
tion of Mrs. Cooper's prospects as & mother must be
left out of account in assessing the damages.

I assess the general damages to Mrs. Coover at
Shs.50,000/- (£2,500).

In conclusion I do not think that anybody who
has listened to the evidence in this case could
fail to be left with a feeling of admiration of
the skill shown by the surgeon and all concerned
in this operation to which Mrs. Cooper undoubedly
owes her life. It is unfortunate that an isolated
lapse from the high standard of care which it is
clear from the evidence normally prevails at the
New European Hospital should have had such serious
conseguences.

There will be judgment as follows:-
Against both defendants:

(a) for the first plaintiff for Shs.l,000/-

(b) for the second plaintiff for Shs.50,000/-

(¢) for both plaintiffs for Shs.5,189/80 as
-prayed.

There will be an order of costs for this sult
in favour of both plaintiffs, against both defen-
dants.

B.R. MILES,

17th February, 1958. Judge.

10

20

30

40



10

20

30

125.

No.30
DECRETE

IN HER HAJESTY'S SUPREME COURT OF KENYA AT NAIROBI

CIVIL CASH WO. 808 OF 1957

1. L.Q.T. COOPER
2. MRS5. R. COOPER .o e PLAINTIFES

versus

1. GERALD NEVILL
2. KINYA EUROPIAN IOSPITATL ASSOCIATION DEFENDANTS

DECRETRE

CLATM for Shs.l10,858/05 special damages, gen-
eral damages intevest and costs.

'THIS SUIT coming on for hearing on the 27bh,
28th, 29%tn, 30th and 31lst January and on the 3rd,
4th and 5th February, 1958 and for judgment on the
17th February, 1958 bvefore the Honourable Mr, Jus-
tice Miles in the presence of Counsel for the

Plaintiffs and Counsel for the Defendants IT I3

ORDERED

(1) That the Defendants do pay to the first
Plaintiff the sum of Shs.l,000/-. and do
pay to the second Plalntlff eneral dam-
ages amounting to Shs.50,000/-. and do
pay to both Plaintiffs the sum of Shs.

5,189/80.

(ii) That the Defendants do also pay to the
Plaintiffs the taxed costs of this suit,
such costs to be certified by the Regis-
trar of this Court.

GIVEN under my hand and the Seal of the Court
this T7th day of February 1958.

Issued this 24th day of April 1958 by the Court.

P. HEIM

DEPUTY REGISTRAR
SUPREME COURT OF KENYA
AT NATIROBI .

In the Supreme
Court of Kenya
at Nairobi
Eastern Africa

No, 30
Decree,

17th February
1958,
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No.31
NOTICE OF APPEAL

TAKE NOTICE that G. Nevill, the First Defendant
herein, being dissatisfied with the decision of the
Honourable Mr. Justice Miles, given herein at Nair-
obi, on the 17th day of February 1958, intends to
appeal to Her Majesty's Court of Appeal for Lastern
Africa against the whole of the snld decision.

DATED at NAIROBI this 3rd day of March, 1958.

(Sgd) A.E. Hunter 10
for DALY & FIGGIS
ADVOCATES FOR THE APPELLANT.

TO:—

The Registrar of the Supreme Court of Kenya at
Nairobi.

And to: DMessrs., Sirley & Kean,
Advocates for the lst and 2nd Plaintiffs,
Nairobi.

And to: Messrs. Archer & Wilcock, ‘
Advocates for the 2nd Defendant, Nairobi. 20

The address for service of the Appellant
is care of

Messrs., Daly & Figgls, Advocates, Clarke's
Chambers, Northey Street, P.0. Box 34,
Nairobi.

Note:- A respondent served with this notice
is required within fourteen days after such service
to file in these proceedings and serve on the appel-
lant a notice of his address for service for the :
purpose of the intended appeal, and within a further 30
fourteen days to serve a copy thereof on every other
respondent named in this notice who has filed notice
of an address for service. 1In the event of non-
compliance the appellant may proceed ex parte.

Filed the 3rd day of March 1958, at Nairobi.

(Sgd.) J. Chambers.

REGISTRAR,
SUPREME COURT OF XENYA.
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No.32
NOTICE OI' APPEATL

TAXE NOTICE that the Second Defendant, being
dissatisiicd with the decision of ‘the Honourable
Ir. Justice Miles given herein at Nairobi on the
Scventeenth day of Iebruary 1958, intends to appeal
to Her MMajesty's Court of Appeal for Eastern Africa
against the whole of the said decision.

DATED AT NATROBI THIS 1ST DAY OF MARCH, 1958.

ARCHER & WILCOCK

Advocates for the Secona
Defendant .

TO, The Registrar of the Supreme Court of Kenya at
Nairobi.

AND Messrs. Sirley & Kecan, Advocates, Princes House,
Government Road, Nairobi.

AND Messrs, Daly & I'iggis, Advocates, Northey Street,
Nairobi.

THE address for service of the Appellant is

care of Messrs. Archer & Wilcock, Advocates,
[futual Building, Hardinge Street, P.0. Box
10201, Nairobi.

NOTE: A respondent served with this notice is re-~
quired within fourteen days after such ser-
vice to file in these proceedings and serve
on the Appellant a notice of his address for
service of the purpose of the intended appeal,
and within a further fourteen days to serve
a copy thereof on every other respondent
named in this notice who has filed notice of
an address for service. In the event of non-
compliance, the appellant may proceed ex
parte.

FILED the lst day of March 1958 at Nairobi.

(Sgd) J. CHAMBERS,

REGISTRAR
SUPRIME COURT OF XENYA.

In the Supreme
Court of Kenya
a3t Nairobi
Fastern Africao

No,32

Notice of
Appeal (Sccond
Defendant),

lst March 1958,
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No.33
ORDETR

IN H¥R MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA

AT NATHOBT
CIVIL APPLICATION NO. 2 OF 1958

IN THE MATTER OF AN INTENDED APPT.AL

BEIWEEN

1. G. NEVILL
2. KENYA EUROPEAN HOSPITAL ASQOCIATION APPLICANTS

AND

1. L.Q.,T. COOPER
2. R. COOPER e .. RESPONDENTS

(Intended Appeal from a Judgment of the Supreme
Court of Kenya at Nairobi (Mr. Justice Miles) dated
the 17th TFebruary 1958 in Civil Case No. 808 of
1957 between L.Q.T. Cooper and Another, Plaintiffs,
and G. Nevill and Another, Defendants).

IN CHAMBERS  this 6th day of May 1958.

Before the Honourable Mr. Justice Forbes, Justice
of Appeal.

ORDER

THIS APPLICATION coming on for consideration
on the 6th day of llay 1958, upon reading the said
Application dated the 25th day of April 1958 filed
by Messrs. Daly & Figgis, Advocates for the Appli-
cants herein, and upon reading the Affidavit of
Alexander Edward Hunter sworn-on the 25th day of
April 1958 in support thereof, and upon reading the

letter dated the 29th day of April 1958 from Messrs.

Sirley & Kean, Advocates for the Respondents herein
IT I3 ORDERED that the time to file the Record of
Appeal herein be and is hereby extended for four-
teen days AND IT IS FURTHER ORDERED that the
Applicants do pay to the Respondernts the costs of
this Application.

GIVEN under my hand and the Seal of the Court
at Nairobi the 6th day of May 1958.

(Sgd) M.D. DESALI.
ASSOCIATE REGISTRAR
H.M. COURT OF APPEAL FOR IASTERN AFRICA.

ISSUED at NATROBI this 13th day of May 1958.
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No.34 In the Court
» of Appeal for
MIZTORANDUM OF APPEAL Eastern Africa
IN_HER MAJESTY'S_COURT OF APPEAL FOR EASTERN AFRICA No. 3t
AT NATROBI » Memorandum of
Appeal,

CIVIL APPEAT, 1T0. 38 OF 1958

13th May 1958.

BETWEEN
GERALD NEVILL and .. .. 1st APPELLANT
KENY.4 EUROPEAN IIOSPITAL ASSOCIATION — 2nd APPELLANT
AND
EDWARD QUENTIH TYRRELL COOPER and |
ROSETTA COOPER . . RESPONDENTS

(Appeal from a Decree of Her Majesty's Supreme Court
of Kenya at Nairobi (Mr. Justice Miles) dated the
17th day of February 1958 in Civil Suit No.808 of

1957

L.Q.T. COOPER and

MRS. R. COOPER .- .o PLAINTIFFS
AND

G. NEVILL and
THE KENYA EUROPEAN HOSPITAL ASSOCIATION DEFENDANTS)

Gerald Nevill and the Kenya European Hospital
Association, the Appellants above-named, appeal Lo
Her Majesty's Court of Appeal for Eastern Africa
against the whole of the decision above-mentioned
on the following grounds, namely:—

1. The finding of the learned judge that the abdo-
minal pack was left in the body of the second
respondent during the operation performed upon
her by the first appcllant (hereinafter referred
to as the second operation) was contrary to the
weilight of the evidence.

2. The learned judge, having attached significance
to the fact that no case in medical text books
had been cited to him, showing that a pack had
remained dormant for over twelve months, failed
to give any or any proper weight or consideration
to ~
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(i) the fact that the sccond operation was
performed twelve months and one week after
the respondent's previous operation;

(ii) the evidence that the second operation
could reasonably have disturbed the said
pack, so as to causce the symptoms which
resulted in the third operation;

(iii) the evidence of other inctances where s
foreign body had remained dormant in the
body of a patient for more than twelve
months, and for very long periods;

~(iv) the fact that the opinions expressed in
such text books are necessarily limited
to cases where the presence of a foreign
body has become manifest.

The learnced judge misdirected himself in law in
attaching considerable, or any, significance to
the apparent assumption of Mr. DBarber and Dr.
Thompson that the said pack was left in the body
in the second operation.

. The learned judge. failed to give due weight to

the following matters in, or to be implied from,
the evidence -

(i) that, if the said pack had no tape attached
to it, it could not have been used in the
second operation;

(ii) that such packs were used without tapes in
the Princess Elizabeth Hospital in the
year 1955;

(iii) that, in the second operation, there was
a specilal and additional count of the packs
after the said operation had been wholly
concluded, whereas, in the previous opera-
tion, there was no evidence of any count
except by the surgeon before the completion
of the said cperation.

The learned judge, in finding that the evidence
as to the presence or absence of a tape on the
sald pack was inconclusive, failed -

(i) to comnsider that there was ro evidence
that there was such a tape, even althnough,
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if present, it could have been easily
seen;

(ii) to take into account that the only con-
clusive cvidence, namely the pack itself,
had been destroyed by the sccond respon-
dent's own agents;

(iii) to direct himsclf as to the effect which
such finding must have upon the onus of
proof.

. There was no evidence to support the finding of

the learned judge that either of the appellants
vias negligent; alternatively, such finding was
contrary to the weight of the evidence.

The learned judge, having held that the doctrine
res ipsa loguitur did not apply, misdirected
himself in law by attaching significance to the
fact that the first appellant was not able to
offer any explanation how the said pack came to
be left in the body of the second respondent.

. The learned judge, having considered the prin-

ciples contained in the legal authorities cited
to him, failed to apply them correctly to the
Tacts disclosed in evidence and misdirected him-
self in law -

(1) in finding that, if a mopping or restrain-
ing pack was left in the body, it was neg-
ligence on the part of the first appellant;

(ii) in failing to consider that the overlooking

of such a pack might reasonably be due to
an accidental slip, not importing negli-
gence; '

(iii) in finding that, even if the counting of
the said packs by the servants of the
second appellant was inaccurate, their
negligence was ipso facto cestablished.

The following findings of the learned judge were
respectively contrary to the evidence and amoun-
ted to misdirections -

(i) that there was no need for special haste
towards the end of the operation;

In the Court
of Appeal for
Eastern Africa

No.34
Memorandun of
Appeal,

13th May 1958
- continued.
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(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(1)

(11)
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that all the conditions which might rea-
sonably excuse a surgeon's overlooking a
pack were excluded by the first appellant
in his evidence;

that there was no casual conncction between
the very great difficulties of the second
operation and the first dppcllant S} fallure
to remove the said pack;

that the first appellant did not make such
search as was reasonable and necessary in 10
the circumstances;

that the first appellant failed to carry
out his routine practice in this case with
his usual care:

that there was no justification for depar-
ture from the normal routine;

that the counting of +the saild packs by the

servants of the second appellant was
faulty.

The learned judge, having found that the 20
first appellant was informed that the

count of the packs was correct and that

he would finally depend upon that count,
misdirected himself by failing to con-

sider, or otherwise to give effect to,

such findings, when coming to a conclusion
whether the first appellant had followed

his normal routine and/or whether his neg-
ligence had been established.

The learned judge, having found that the 30
servants of the second appellant had

carried out the normal routine of counting

the said packs and had made a special and
additional count after the conclusion of

the said operation, misdirected himself by
failing to consider or give effect to such
Tindings, when coming to a conclusion as

to whether negligence had been established
against the second appellant.

The general damages awarded to lhe first and 40
second respondents respectively were excessive.

WHEREFORE each of the appellants prays that -
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(i) this appeal may be allowed;

(ii) the decrec of Her Majesty's Supremc Court
of Kenya be set asides

(iii) cach may Le awarded the respective costs
of this appecal and of the proceedings in
the Supreme Court:

(iv) cach may have such further and other re-
lief as may be just.

DATED at NAIROBI this 9th day of May 1958.

10 (Sgd) T.L. HUNTER (Sgd) C.A. FRASER
for DALY & FIGGIS. for ARCHER & WILCOCK.

ADVOCATES FOR THE APPELLANT.
TO: The Honourzble Judges of Her Majesty's Court of
Appeal for Eastern Africa.

AND TO: Messrs., Sirley & Kean, Advocates for the
Respondents.

The address for service of the first appellant is
c¢/o Daly & Figgis, Advocates, Nairobi.

The address for service of the second appellant is
20 c/o Archer & Wilcock, Advocates, Nairobi.

Filed the 13th day of May 1958 at Nairobi.

(Sgd) P. DESAI

for REGISTRAR OF THE COURT OF
APPEAT.
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No.35
JUDGMENDT

IN HER MAJESTY'S COURT OF APPEAL
F'OR EASTERN AFRICA
AT NAIROBI.

CIVIL APPEAL 190,38 OF 1958

BETWEEN
1. GIERALD NEVILL )
2. KENYA EUROPEAN HOSPITAL) APPELLANTS
ASSOCIATION
AND
1. LEONARD QUENTIN TYRRELL)
COOPER ) .o .. RESPONDENTS
2. ROSETTA COOPER )

(Appeal from a Decree of H.M. Supreme Court of
Kenya at Nairobi (Mr. Justice Miles) dated 17th
February, 1958 in

Civil Case No.808 of 1957

Between
1. Leonard Quentin Tyrrell
Cooper .. Plaintiffs
2. Rosetta Cooper
nd
1. Gerald Nevill
2. Kenya European Hospital) .. Defendants)

Asscciation )

- JUDGMENT OF BRIGGS V-P.

This is an appeal from a decrece of the Supreme
Court of Kenya awarding damages and costs to the
respondents.

The first appellant is a suricon in private
practice in Nairobi, and the second appellant is
the authority controlling the Nairobi European
Hospital, The respondents are husband and wife,
On or about lst February 1956 - the exact date is,
curiously enough, left uncertain on the evidence -
the first appellant operated on the second respon-
dent at the hospital.

The respondents alleged that
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the first appellant and the hospital staff were
negligent in the conduct of the operation and sued
for damages, the {irst respondent for loss of con-
sortium, the sccond for pain and suffering and per-
sonal injury, and both for special damages, intorest
and costs. Both appellants denied negligence.

The Supreme Court after a trial lasting eight days
awarded to the first respondent Sh.1,000/- general
damages, to the second respondent Sh.50,000§- gen-
cral damages, and to both respondents Sh.5,189.80

special domages and costs as against both appellants.

The appellants conltend on appeal to us that neither
the surgeon nor the hospital staff should have been
Tound negligent, and that the general damages awar-
ded to the sccond respondent were excessive.

I take the following statement of the facts
from the judgment of the learned trial Judge:-

"The operation was for a rupture of an ec-
topic tubal pregnancy.

The casc for the plaintiffs is, that at the
operation, an abdominal swab, or pack, was left
in the body of the second plaintiff. It is
alleged that the first defendant was negligent
in failing to count the number of swabs used
in the operation and to check that the correcct
number of swabs was removed, that he failed to
instruct the nurse, or nurses, to keep a check
on the number of swabs used and/or failed per-
sonally to counter-check the number of swabs
and failed to observe that one swab remained
in the body of the second plaintiff. The par-
ticulars of negligence against the servants
of the second defendant allege failure to
count the number of swabs used for the opera-
tion and failure to detect that one swab had
not been removed, in accordance with instruc-
tions given by the first defendant, or in
accordance with the usual practice.

The defence, on behalf of both defendants,
is first a denial that any pack was left in at
the operation performed by Mr. Nevill, and
secondly a denial of negligence on the part of
any of the defendants."

' * ¥ * * *

"On the 24th January, 1955 (Mrs. Cooper) was
operated on by Mr. P.G. Preston, at the Princess
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Elizabeth Hospital, Nairobi, for the removal
of an obstruction in her fallopian tubes,
which were blocked. The blocked parts were
removed in that operation and the patent
parts of the tubes re~implanted in the uterus.
That operation was successful. Mrs., Cooper
experienced no ill effect from the operation
and her gencral health was satisfactory.

On the lst February, 1956, the operation
with which we are concerned in this case, was 10
performed by Mr. Nevill, the first defendant,
at the New European Hospital, for a rupture
of an ectopic tubal pregnancy. What took
place at this operation will have to be con-
sidercd in detail herecafter.

Mrs. Cooper- says that about a week after
this operation, while she was still in hos-
pital, she had an attack of vomiting. This
may, perhaps, just have been the normal after-
math of a serious abdominal operation, On the 20
night of 23rd April, however, Mrs, Cooper was
taken 111 at a dinner party. She complained
of a pressure on the right side of her back
and o feeling of nausea, which coutinued for
some hours, and on the following day she went
to see her doctor -~ Doctor Thompson - to whom
she complained of vomiting and abdominal pain
throughout the previous night. This he thought
was due to adhesions. She was admitted to the
Maia Carberry Nursing Home in May having had 30
a recurrence. According to Dr. Thompson, - she
was free of symptoms after some two hours, and
a, clinical examination failed to reveal the
cause. After her discharge from the Nursing
Home, she was seen on a number of occasions
by Dr., Thompson because she was complaining
of occasional abdominal pains, which Ir,
Thompson attributed to adhesions. These
pains, however, gradually became aggravated
and there was frequent vomiting; as a result 40
of which Dr, Thompson admitted her to the New
Buropean Hospital for observation, on or about
the 28th October, 1956. An Y-ray photograph
taken on admission revealed no evidence of an
obstruction, but on the following day a fur-
ther X-ray did show that there was an intes-
tinal obstruction. It was accordingly decided
that an operation was necessary and this was
performed by Mr, W.C. Barber.
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Mr. Barber states that on opening the
abdomen he found an abscess cavity, centrally
situated, surrounded by ahderent coils of
small intestine. There was a localised peri-
tonitis. Mr. Barber tried to determine which
vortion of the adherent intestine might be
causing the obstruction. He first endeavoured
to separate onc or two adherent loops. On do-
ing this, howcver, it was found that a leakage
of bowel content resulted and since therc were
many adherent arcas, Mr. Barber decided to re-
move the whole of the affected portion of the
bowel. He accordingly cut away about seven
feet of intestine. The whole length is some
twenty-two fect. Mr. Barber says that he felt
something in the picce of bowel he removed.
The dissccted portion was- taken into the sluice
in a bowl by Sister Banks, who was the 'dirty
nursc' at the operation. Dr. Thompson then
took the piece of intestine out of the bowl,
placcd it on the end of the tap and turned on
the tap. There then emerged from the picce of
bowel a piece of turkish towelling, measuring
some 9" x 7" or 10" x 8", with hcmmed edges.
This was immediatcly recognised by all persons
present as an abdominal pack. Mr. Barber
thercupon decided to ring up IMr. Nevill on the
telephone and he informed Mr. Nevill of his
discovery. Mr. Barber told Mr. Nevill that if
he were asked what was the cause of the trouble
he would have to inform Mr. Cooper, and Mr.
Nevill very properly agreed that this was the
corrcct procedurc."

It was common ground that the abdominal pack
must have been left in Mrs. Cooper's body either at
the first operation (Mr. Preston's) or at the
second (Mr. Nevill's), and the first question for
decision was at which operation this occurred. The
learned trial Judge found on a balance of probabi-
lities that it occurred at the second. This finding
was attacked as contrary to the weight of the evi-
dence and on the ground of certain alleged mis-
directions.

Mr. Salter for the appellants first pointed
out that the areas involved in the two operations
were similar. One or two packs of the type found
had been used on the first operation. He submitted
that it was established beyond doubt that all packs
used in the European Hospital had a loop of tape
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some six inches long sewn firmly 1o one corner of
the hem, while at the Princess FElizabeth Hospital
the similar packs did not always have such tapes,
and were at least offered to surgeons, even if not
used, without tapes., This I accept. Mr, Salter
submitted that, if the pack found had no tape on
it, there was a strong presumption that it came
from the first operation. Since there was evidence
that it was unlikely that a tape could become de-
tached from the pack in the body, and occular exam-
ination of specimen packs exhibited confirms that
the tapes are strongly sewn on, I accept this also.
If the pack in question had been produced, had had
no tape, and had appeared never to have had a tape,
I think it would have been very difficult for the
plaintiffs to succeed on this issue; but for rea-
sons which will appear the pack was not produced.
Mr. Salter then submitted that on the evidence the
learned Judge should have found as a fact that there
was no tape on the pack. During and after the third
operation the pack was seen by Mr, Barber, DIr,
Thompson, Sister Molloy, Sister King and Sister
Banks. All of them gave evidence. The pack was
washed out and spread out, and was handled in such
a way that one would have expected every one of
them to be able to see whether it had a tape or not.
Ncne of them said that it had a tape, but only
Sister King said categorically that it had not; and
she said so only in cross-examination, having said
in chief that she did not think there was a tape on
it. Such evidence must be examined closely. The
passages are -

"Mr., Barber, I think, held it up. I can't
remember distinctly how he was holding it. I
think it was a piece of towelling, it was
discoloured. I should say it was roughly the
same size as this (Exhibit 1). I don't think
there was a tape on it. I did not look
closely at it. I should think I would have
seen a tape had there been one. I was very
interested in it. It is wvery uwnusual. I can
remember somebody saying it did not have g
tape but I can't remember who."

and in crosgs-—-ecxamination -~

"The remark about there bveing no tape was
made when I saw it in the sluice. At that
time I don't remember apart from Mr. Barber
who else was there. I don't remember whether
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it was a male or female who said this. I In the Court
remember noticing that it did not have a tape. of Appeal for
I don't remcmber when I noticed it. I might Lastern Africa
have said myself that it had no tape or it

nay have been somcone else but I don't remem- No, 35

ber. Nobody to nmy knowledge went to have a
morc carclful look at it as a result of that Judgment,
renark, At that timce the pack was opened out. 24th November
Thinking baclt T have no doubt at its having 1958 -

a tape or not. It did not have a tape." continued.

I think that on this the learned Judge was entitled
to find as in cffect he must have done, that Sister
King's memory could not he relied upon. Mr, Salter
subrnitied that it was for the plaintiffs to prove
that there was o tape on the pack. The pack itsclf
was thrown away some time after the operation, and
Mr. Barber says thoat this was done with his permis-
sion. He might well have failed to appreciate how
inportant it might be; but, looking back now, it
is obvious that the absence of a tape, if there was
none, would have becen significant, and it is pos-
sible, though by no mcans certain, that scientific
evidence might have proved that the material of the
pack was of o kind used in one hospital and not
used in the other. It is therefore most unfortunate
that the pack was not forthcoming. Mr, Salter did
not suggest that we should draw a presumption on
the footing that material evidence had been with-
held, but he argued that, in permitting destruction
of the pack, Mr. Barber was acting as agent, not of
the hospital authorities, but of Mrs, Cooper and
that she must bcar the consequences of its dis-
appearance, in the sense that a finding of "no tape"
should have been made on the oral evidence. I doubt
if Mr. Barber, in giving the instructions, acted as
Mrs. Cooper's agent, and I think no presumption
arises from the loss of the pack. Sister Molloy and
Sister Banks both said that, if therc had been a
tape, they thought they would have noticed it. The
learned Judge said,

"In my opinion, it would be unsafe for me
to base my decision in this case upon the
presence or absence of a tape on the pack
which was found on the 29th October, 1956.
The evidence is inconclusive one way or the
other."

Mr. Salter submitted that this was passing over the
matter too lightly, and that the weight of the
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evidence was against there being a tape. I think

this overlooks one psychological factor which has

some weight. The threc hospital sisters were all

aware of Mrs. Cooper's medical history. They were

all aware that in the European Hospital tapes were
regularly, and snould have becn invariably, used.

They must have becen aware that the matter might be

a very serious one- for their hospital., If they,

or any one of them, had actually observed that '
this pack had no tape, I should have expected an 10
immediate reaction of "Well, that lets us out" and

I should have expected that the pack would have

been preserved with the utmost care, even in face

of a doctor's order that it be thrown away. I do

not think it can properly be said that the learned
Judge ought to have found that therc was no tape.

Therc was evidence that after the second oper-
ation the unusual precaution was taken of making a
second count of swabs after the patient left the
theatre, and this evidence was accepted as true. 20
Mr., Salter submitted that the learned Judge had not
sufficiently considered this in relation to the
first issue. I do not think it is cstablished
that the point was overlooked, and it is not in my
view of much weight. The suggestion is that where
two counts are made there is much less likelihood
that a mistake will occur than when only the one
routine count is made, as on the first operation.
But this ignores two considerations, first that an
error in the count at the second operation may have 30
occurred when checking in the swabs, rather than
when checking out, and secondly, that the unusually
large number of packs used at the sccond operation
increased the difficulty of this count and the
chance of error. Mr. Preston's was a "cold" opera-
tion, and he uscd only one or two restraining packs
and no mopping packs at all.

The other main body of evidence directed to
showing that the pack was left in the body at the
second operation was a considerable amount of expert 40
evidence that a pack so left in would usually cause
symptoms within a few weeks, or at most a few months,
after the operation. This welghed substantially with
the learned trial Judge. Mr. Salter submitted, how-
ever, that although this evidence pointed prima

facie to the second operation there were also in the

evidence contra~indications which the learned Judge
had disregarded. There is noted in the books at
least one case where an interval of a year elapsed
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beforc symptoms werc observed. There was cvidence In the Court
that it is possible for a foreign body to become of Appeal for
cncysted, -or insulated from the gencral physical Eastern Africa
procecsses, ond that if-this occurs it may remain

indcfinitely quicscent, so that its presence may No. 35

never be suspected at all., There was also evidence

that a forecign body so encysted might be disturbed Judgment,
by o subsequent operation, and nmight thereafter 24th November
causc symptoms at about the period which would be 1958 -

nornal if it had been left in the body at the later continued.
operation. In this casc the pack was actually in-
side the small intestine, having apparently pene-
trated it initially by causing an ulcer. Mr.Salter
submittad that oll the kmown facts in this casc
were consistent with the pack having been left in
the body at the first operation, having become cn-
cysted, and having becn disturbed by the second
operation. I think this is perfectly correct. But
there is no evidence that encystment of a foreign
body such as = pack is of frequent occurrence. It
is the exceptional, not the ordinary case.

Mr. Salter's final point on this aspect of
the casce was that the learned Judge had misdirected
himself in attaching considerable importance, as I
think he undoubtedly did, to the admitted fact that
after the third operation Mr. Barber and Dr.Thompson
both assuncd at once that the pack had beecn left in
at the second operation, not at the first. Mr.
Salter submitted that the correct approach to this
evidence was that Mr. Barber and Dr. Thompson were
both entitled 1o give thceir opinions on this point
as experts, but that those opinions were no more
likely to be correct than the opinions of any other
experts. Dr., Thompson is a general practitioner,
though no doubt of great experience and ability as
such, He had never before seen a case of a pack
left in a patient. To that extent, his opinion was
perhaps of less valuc than those of the other ex-
perts. It may also be said that both Mr. Barber
and Dr. Thompson apparently formed their opinions
on the spot and without long or detailed considera-
tion, and this may take something from the weight
of those opinions. However that may be, I think
Mr. Salter's criticism of the learned Judge's ap-
proach to this cvidence is justified.

But, as regards the other matters raised on
this issuce, I see no ground for any suggestion that
the learned Judge either overlooked any of the rele~
vant evidence or misdirected himself as to its effect.
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He rightly held that the onus lay on the plaintiffs,
and that the question must be decided on the balance
of probabilities. He found on this basis that the
pack wag left in Mrs, Cooper's body at the time of
the second operation. I think it is open to us to
review that finding as res intogra and I approach
the issue on that basis; but I respectfully agree
with the learned trial Judge that the weight of the
evidence was sufficient to justify o finding for the
plaintiffs.

It nced hardly be said that both Mr. Preston
and Mr, Nevill gave the most positive evidence of
their belief that the pack had not been left in the
body at the respective operations conducted by then.
I find that on this point Mr. Nevill's cvidence is
shown to have been erroncous; but the learned trial
Judge did not regard this as throwing the slightest
doubt on Mr. Nevill's gencral veracity, and I agree
with him. Except that on the point already mentioned
he considered Sister King's evidence to be unreli~-
able, he accepted all the witnesses as witnesscs of
truth, and in ny opinion he was right in doing so.
The conviction shared by Mr. Nevill and the wit-
nesses who assisted him, that no mistake had been
made in the course of the second operation, explains
one aspect of the evidence in this case which is
perhaps unusual in swab cases, though o somewhat
similar point arose in van Wyk v. Lewis, (1924) A.D.
438. In the ordinary swab casc there is no dis-
agreenent that the swab was left in the body at the
one operation to be considered, and the only ques-
tions in issue are how and why, and whether with
or without negligence. In such a case the closest
attention must be given by the defendants and theilr
advisers to the question how the acknowledged mis-
take arosc. In this case that question never at-
tained the same prominence, for the defendants'
primary casc was that there had been no nistake at
all., In that respect they were wrong, and it may
be said at once that no explanation of the presence
of the pack was ever expressly put forward by then.
The Court below was left, and we are left, to con-
sider the possibilities which arise from the circum-
stances and to draw such inferences from the evi-
dence as scem appropriate.

In the Court below there was considerable
argument on the law applicable to this case, and in
particular on the question whether the doctrine of
res ipsa-logquitur governed it. I think it is
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unnccessary for us to consider this question. Be- In the Court
forc us counsel were in ngreement that, since all of Appeal for
the cvidence on both sides was on record, the ques- Fastern Africa
tions Lor dcecision verc sinply whether, having re-

gard to their proved acts or omissions and to the No. 35
circunstances of the operation, (a) the surgeon, or ]

(b) 2 member of the hospital staff, or both, had Judgment,
failed in their respective duties to the patient. 24th November
It should be noted at this point that the assistant 1958 -

surgeon to i, Nevill on this operation was a Dr. continuecd.

Wilson, who was at that {time cmployed by Mr.Nevill
as an assistant in his practice. Dr, Wilson is a
well-qualificd and sufficiently experienced surgeon,
but naturally not of the same professional attain-
nents as Mr, Fevill, It was at all times common
ground that, if Dr. Wilson was negligent in the
conduct of the operation, Mr. Nevill was responsible
for that ncgligence on the principle respondeat
superior. Accordingly question (a) above concerns
the acts and omissions of Dr. Wilson as well as
those of Mr. Nevill himself. Dr. Wilson was in the
United Kingdom at the time of the trial, and did
not give evidence. :

It may also be convenient to remark at this
stage that cvidence was given at the trial of the
high professional. skill of Mr. Nevill as a surgeon.
In a sensc this may have been unnecessary. His pro-
fessional qualifications speak for themselves. But
Mrz, Kean for the respondents submitted thot such
evidence was inadmissible, on the authority of Bevan
on Negligence, 4th ed. L359, where it is stated,

"Where o specific act of malpractice is
charged, cvidence that the defendant is of
skill in his profession is not admissible.
The very naiure of the charge involves either
that he is of skill generally and did not
cxercisce it, or that he represented himself
to have skill which he did not in fact pos-
sesss  the inquiry is not what he was able
to do, but what he actually did. There is a
difference where the quality of the act is in
dispute. Is the specific thing charged mal-
practice or not? Then evidence of skill is
admissible.  If the thing done is admittedly
malpractice, then whether the practitioner
had the skill which, by hypothesis, he did
not use is irrelevant. Prima facie to sew
up a sponge or an instrument in o patient
after an opceration is negligence. Very great
care and method is to be observed in accounting
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for all appliances used, and this in propor-
tion to the easiness with which they may es-
cape observation; but even hcre the fact that
sone necdle or portion of an instrwient has
been left in a wound is not conclusive, but
the conclusion from the fact must be deter-
mined by a jury on a view of the whole cir-
cunstances.,"

I think it will appear later that on this authority
the evidence was adnissible, since the Suprcome
Court was obliged to consider the quality of sonme
of Mr. Nevill's acts and the validity of sonme of
his decisions; but in any event it was admissible
on the first issue, as showing that it was improb-
able that Mr. Novill left a swab in the body. In
my view nothing turns on this. No-one ever ques-

tioned Mr. Nevill's genceral skill in his profession.

As regards the origin and circumstances of the
second operation, I quote again from the judgment
of the learned trial Judge:

"Mrs. Cooper was brought into hospital some-
where in the neighbourhood of 2.30 p.m. She
was first seen by Dr. Lawces who subsequently
acted as anaesthetist at 2.40 p.m. She had
apparently been removed to hospital as a re-
sult of prompt action by Dr. Gillespile and
Dr. Spiers. Her condition on arrival was des-
cribed by Dr. Lawes-as follows: 'She was
comatose, pulseless, no blood pressure, grey-
faced, cold and sweating with sighing respira-
tions and the heart could just be heard with
a stethescope. In short, she was dying.' Dr.
Lawes took a sample of blood from a vein in
the neck, which was the only one available to
o needle, and this was sent to the laboratory
for grouping and cross-matching with blocd in
the blood bank. He states that while blood
was being made available, she was given three
pints of saline and artitficial plasma under
pressurc in ven minutes. Altogether six and
a half pints of blood were given to her be-
tween then and 4 n.nm. At 3 p.m. he tele-
rhoned Mr. Nevill, who arrived shortly after,
and at this time she was, to use Dr. Lawes's
words, 'just becoming an ovnerable risk.' Mr.
Nevill describes her condition at that time
as 'nmot in any sense of the word a reasonable
operative risk.! Nevertheless, it was de-
cided that an immediate operation was essen-—
tial, as being the only hope of stopping the
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hacmorrhage which was killing her. At first
it was doubtful whether it would cven be safe
to move the patient into the theatre, but
ultimately it was decided to do so. It was,
however, considered unsafe to move her on to
the cperating table and the operation had to
be conducted upon the paticent in her bed. The
disadvantages of this are obvious. The two
main ones are, of course, that first a bed

is considerably wider than the operating
table, with the result that the surgeon can-
not get as near to a patient as is desirable
and sccondly that he has to operate through-
out in n stooping position, with consequent
additionnal fatigue. 1In normal operations,
what is knovmn as a !'Mayo! tray containing
instruments, is placed over the patient's
legs on the operating table, but this is in-
practiceable if the patient is in bed. This
was the first occasion on which Mr. Hevill
had ever operated on a patient in bed.™

* * * * *

"To come to the operation itself. Mr. Nevill
states thal he nade a mid-line incision. There
was no bleeding from the body, which is an
unusual circumstance and indicates the gravity
of the patient's condition. He found the ab-
doninal cavity full of blood. He placed his
left hand deep into the pelvis and felt that
the left cornu of the uterus had burst. He
siezed this, which was the bleeding point,
between his finger and thumnb and held firm to
control any further bleeding. The bleceding
was in fact stopped within 30 seconds or so.
Blood was then sucked out of the abdominal
cavity and placed in specially prepared bot-
tles for the purpose of auto-transfusion.
Therc werc some four pints removed in this
manner. There was still a quantity of blood
in the abdomen. This was removed by Mr.levill
and Dr. Wilson by using mopping packs. Two or
three pints were removed in this manner. No
clips were attached to these nopping packs.,
Mr., Nevill is positive that he did not release
hold of any nmopping pack that he used because
this would not be the normal practice, He could
not sny for certain whether Dr., Wilson did or
not, but it would be most unlikely. The suc-
king =and nopping took from five to eight
minutes. For the purpose of sewing the
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rupbtured part and in order to keep the field
of work clear, IMr. Nevill packed back all

the intestines, using two or threce packs.
These had both tapes and Spencer-Wells for-
ceps. He then sewed up the uterus. The
foetus which had causcd the trouble was lying
free in the pelvic cavity and beside it was
the plastic tube which had been used in order
to achieve pregnancy. He then checked the
pelvic cavity to see that it was free of blood
clots, and that there was no other bleeding

from the ruptured uterus, which he had stitched.

The stage was then reached when he was ready
to terminate the operation. Mr., Nevill's ac-
count of his actions at this peint is as fol-
lows:

! having checked that the pelvic cavity was
clear I then removed the packing swabs
which I had placed, checking carefully

the area involved; zremoving ol the sane
time considerable quantities of blood

vhich were oozing down from the upper

parts of the abdomen. VWhen I was sure

that I had done all that I should do in

the way of routine checking foxr packs, I
wos ready to sew up. While I was checking
inside, the theatre staff, under the direc-
tion of Sister Banks, was checking up out-
side, in our routinc procedure to ensure
against lecaving swabs behind. I was assured
that the swab count was correct. Sister
Banks assured me. You do not sew up until
you are informed and until you have con-
pleted your own check.'!

Later on he says:

' My absolute routine is that I personally
always remove the packs which I know that
I have placed in the abdonen or my assis-
tant had placed. It is my responsibility.
I then always check the operation area to
make sure that no others or any foreign
body could have crept in by nistake.'!

Neither Mr. Nevill or Sister Banks could re-
mermber in tvhis particular instance, whether
she voluntececred the infornaoticn that the count
was correct or whether Mr. Wevill first asked
the question. Both she and ¥r, MNevill are
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positive thot the information was given and I
have no hesitation in accepting that. In
crogss~cxanination Mr, Nevill said that he knmew
where he had put the two or three packs. They
verce in an obvious position and he would not
hove needed any guidance to then. He went
on to say:

! In this casc I did carry out ny routine
check. We did the best we could.!

He then explained his routine check in rather
nmore detail.

' T remove the swabs that I kmow I have
placed in position. I look to see, within
reasonable limitations, that there are no
other swabs visible. I feel with my hand
into all reasonable places where a swab
might hide itself and when I am absolutely
certain that there are no foreign bodies
insidec the abdomen, I question Sister about
her swab count, unless it may be that she-
has already told me her swabs are correct,
in which case the question would be super-
fluous.!'

Mr. FNevill also said:

' T never do rely completely on the theatre
Sister's count. I rely on nmy own count in
addition.!

He emphasised that he carried out this routine
in the present case and that this was not a
case which made the routine check impossible.

The operation was completely successful, in
that it achieved its object, which was the
saving of Mrs. Cooper's life. The operation
wos described by Mr. Barber as 'extremely dif-
ficult and hazardous!, and there is no doubt
that it was a brilliant piece of surgery. Mr.
Nevill himself described it as an- 'incredibly
difficult and delicate operation', and he said
that he had never been faced with conditions
such as those in his whole carcer. Mr., Braim-
bridge said that he had only known one other
case of an operation of this kind being per-
formed on a patient in the condition of Mrs.
Cooper. Mr, Nevill readily agreed that the
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credit was not his alone, but was to be shared
by all whe had dealt with ¥re, Cooper, both
before and after her adnission to hospital on
the day in question."

To complete the picture, I think two more passages
from Mr. Nevill's cvidence shouvld be guoted.

"T could not give an asscssment about ecach
individual pack which I used Tor mopping. It
would have been far too dangerous to check
on that point. All packs 2t the European
Hospital have tapes — we don't have to con-
sider that point. It wes inserted to get the
blood out of the cavity a5 cuickly as possible.
I don't think there was anyihing to prevent me
sceing a pack used for mopping if it had re-
mained there. There was still blood seeping
about. I uscd my hand to go into corners I
could not see within reason. We were noving
very swiftly all the time because our patient
had been critically ill to start with and all
operative manipulations, however gentle, cause
an increasc in surgical shock, and we kuew
that the slightest increasc in this shock
would kill our patient.!

* * * * *

"The state of the patient before I start to
sew up 1s something which concerns me. Whether
Mrs, Cooper was better at the start of the
sewing up would be something that concerned me
at the time. My note reads 'patient much bet-
ter at this time.' No menticn of 'coming
round.! I specifically rcnember carrying out
the steps that I haove detailed in this parti-
cular operation. You have an incision of
about 5 inches in the lower part of the abdonen.
We had packed away the intestines as described
upwards. I checked the pelvic cavity very
carefully. There one is ccning out of the
abdomen and checking up as it were ‘tbehind
you.! The pelvis is clear. You then rcmove
the restraining packs and as you do that you
observe that there is nothing bchind in the
same arceo and as you do it bthe intestines
tend to fall downwards. %e hod by this time
removed all the packs that we were aware of
but there was a certoin cmount of blood coming
down from the corners and very gently one col-
lects that blood under vision. When we Tthought
all was safe I felt around in that same areca,
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i.c. the aren immediately adjacent to the
wound in which I had been working and slightly
out into cither {lank. The ‘'feeling around!
would not toke nore than 30 geconds. ‘'We!
rneans II.I R "

Against thot background, I would set the words
of Scott L.J. in Hohon v. Osborne, (1939) 1 A.E.R.
535, at p.548, in describing "the well-cstablished
legal measure of a professional mant's duty." He
soid,

"If hec professes on art, he nust be reason-
ably skillcd in it. There is no doubt that
the defendont surgeon was that. He must also
be careful, but the standard of care which the
law requires is not insurance against acciden-
tal slips. It is such a degree of care as a
normally skilful member of the profession may
reasonably be expected to exercise in the
actual circumstances of the case in question.
It is not every slip or mistake which imports
negligence, and, in applying the duty of care
to the case of a surgeon, it is peculiarly
necessary to have regard to the different
kinds of circumstances that may present them-
selves for urgent attention. I will mention
a few, applicable to a major abdominal opera-
tion, (i) the multiform difficulties presented
by the particular circumstances of the opera-
tion, (ii) the condition of the patient, and
the whole set of problems arising out of the
risks to which he is being exposed, (iii) the
difficulty of the surgeon's choice between
risks, (iv) the paramount need of his dis-
cretion being unfettered, if he thinks it
right, to take one risk to avoid a greater
(vﬁ at the penultimate stage (swab removals,
he may, particularly where the patient has
been taking the anaesthetic badly, and is
suffering from shock, be so anxious on sur-
gical grounds to bring the operation to an end
as rapidly as possible, that, in the exercise
of his discretion, perhaps unconsciously exer-
cised, as soon as he has completed the removal
of all swabs of which he is at that moment
aware, hce asks the sister for the count, and
forthwith starts to close the wound."

The facts in Mahon v, Osborne were in many ways
similar to the facts in this case, and much of the

In the Court
of Appeal for
Fastern Africa

No.,35
Judgnent,

24th Novembexr
1958 -

continued.



In the Court
of Appeal for
Bastern Africa

No.35
Judgment,

24th November
1958 -~
continued.

150.

expert evidence was on similar lines. I have paid
due heed to the warnings given by Scott and Mac-
Kinnon L.JJ. against treating decisions on fact

as if they laid down rules of law; but the evidence
in this casc makes it clear that each of the five
special circumstances to which Scott L.J. referred
was of material importance in this case, It seems
to have been Scrutton L.J. (in James v Dunlop,
(1931) British Medical Journal, Apr. 25,) who first
remarked that it is the duty of the surgeon to put 10
in swabs, and it is his duty vo take them out. This
was repeated in Mahon v Osborne by Mackinnon L.dJ.,
at p.556, and by Goddard L.J., as he then was, at
p.559, but it must be remcmbered in what sense the
words were used. MacKinnon L.J. amplifies the
matter by pointing out (p.554) that in James v
Dunlop the plaintiff had led expert evidence that
the surgeon's search'for swabs had bheen inadequate
in the circumstances, and that the dictum of
Scrutton L.J. laid down no rule of law, but re- 20
ferred only to the facts of the case before him.
MacKinnon L.J. further held that it was a misdirec-
tion to treat the dictum as a rule of law in the
absence of such expert evidence. Having described
the evidence, the difficulties encountered, and the
precautions taken, he said, at p.557,

",.. it might well be thought that there was

no evidence upon which a reasonable jury

could find that the defendant had been negli-
gent." 30

But that was subject to the further question whether
there should hawve been, and had not been, a search
by touch, on which he -considered there had been
evidence to go to a jury. Goddard L.J. in his
minority judgment said, (p.561)

"There can be no possible question but that
neither swabs nor instrumcnts are ordinarily
left in the patient'!s body, and no one would
venture to say it is proper, though in par-
ticular circumstances it may be excusable, 40
so to leave them. If, thercfore, a swab is
left in the patientt!s body, it seems to me
clear that the surgeon is called upon for an
explanation., That is, he is called upon to
show, not necessarily why he missed it, but
that he exercised due care to prevent its
being left there."
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Both these approoches scem to me entirely consonant,

as regards the law, with that of Scott L.J. Any
difficulty or disagrcement appears to have ariscn
only from differcent views of the facts. I treat

the passage cited from Goddard L.J. os representing
the law applicable to this case, and I emphasize
tiie point that it is not always necessary to show
why or how the swab was missed. As regards the need
for such scarch as is in the circumstances proper,
I think it is unnecessary to consider whether com-
mon scnse has brought into being a new rule of law,
or whether, if expert evidence were absent, the
Court would bec entiticd to form its own view. Here
the attention of the parties was fully applied to
the question, the experts gave detailed evidence on
it, and I think it will appear that, as regards the
first appellant, the really essential question is
simply this, On the evidence and in the circum-
stances was the search for packs made by the first
appellant a proper search or not? Obviously Mr.
Nevill cannot show satisfactorily how or why the
pack was inserted and not removed. If he had had
any direct knowledge on the point it would have
been removed. The duestion here is whether it was
cxcusable both to be ignorant of its presence and
to fail to find and remove it.

I think a good deal may turn in this case on
the question whether the pack was a restraining
pack or a mopping pack. The learned trial Judge
dcalt with the matter as follows,

"There is no direct evidence as to whether
the pack in question, which was found in the
body, was one of the two or three 'restraining'
packs, or whether it was one of those used for
mopping. The total number of packs used in
the wholc operation was stated to be in the
region of twenty. This is a large number, but
was necessitated by the very great amount of
blood which had to be removed from the abdomi-
nal cavity. To my mind the probabilities are
that it was one of the restraining packs, be-
causc it is not the normal, and in fact would
be improper procedure, for a surgeon to release
hold of a mopping pack. Mr, Nevill is con-
fident that he did no such thing. ‘In the mop-
ping he was assisted by Dr. Wilson, and al-
though he kept a close observation on Dr.
Wilson, he is unable to say with any certainty,
whether Dr. Wilson left a mopping pack in the
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body. If he did so, that would undoubtedly
be negligence and it 1s couceded that Mr,
Nevill is responsible for negligence, if
there was any, on the part of Dr, Wilson. If
it was a restraining pack, it must follow
that the forceps somehow or other vecame
detached without anybody noticing it."

Speculation is often unprofitable, but I think it
is useful in this case to consider some of the ways,
whether more or less improbhable, in which the mis-
take may have arisen. There sre in this case two
matters to be cexplained, cach unusual and except-
ional in itself, the surgeon's failure to find the
pack, and thc nursing sister's wrong count. The
odds against cach of these occurrences at any oper-
ation are long, and the odds against both occurring
at the same operation through unrclated causes nmust
be mathematically so great that one is tempted to
seck an explanation on the basis of a single causec
producing both results. If such an explanation can
be found, the hypothesis would appear to be inher-
ently more probable than any based on unrelated
causes. The learned Judge's view of the probabili-
ties seems to me on this basis to be open to criti-
cism. Only two or threce restraining packs were
used, that is, the small number normal in any
ordinary abdominal case, and they were used with
forceps attached. It must be assumed, on the
learned Judge's hypothesis, (a) that a forceps

fell off unnoticed, (b) that Mr. Nevill miscounted
the two or three restraining packs, which it was
second nature to him to memorize, and which he said
were all in clear view and (c¢) that the miscount by
the sister was duc to some other unrelated cause.
On the ovher hand about twenty mopping packs were
used, some of them perhaps more than once, in an
abdomen full of blood. No Spencer-Wells clips
were used on the mopping packs, and this was proved
to be good surgical practice, although some sur-—
geons use them for some operations, The surgecon
did not keep a mental count of the mopping packs,
and 1t was proved that it was not his duty to do so.
The mopping was done at the highest possible speed,
for it was essential to clear the operational area
and sew up the ruptured uterus as soon as possible.
The learncd Judge states that it would have becn
improper vrocedure for Mr., Nevill or Dr. Wilson to
release his hold on a mopping pack. Mr, Ormerod's
and Mr. Braimbridge's evidence shows that this may
not have been a rule of universal application; but
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that may Lfor the moment be disregarded. The learncd
Judge concludes that; if a mopping pack was left in
the body, Ir. Nevill, cither personally or vicari-
ously through Dr. Vilson, must have been negligent
by releasing his hold on it. I think this was an
incorrcct asswnption on which the whole casc against
the first nppellont may turn, but before explaining
my rcasons for this I find it necessary to diverge
to another subject.

The system in force at the EBuropean Hospital
for checking and counting packs was described by
the learncd Judge in these terms,

"The packs are made in the work-~room at the
hospital and tapes sewn on there. Soiled
packs arc washed in the hospital premises.
After washing, boiling and drying, they are
put into a special drawer to await the sister,
or whoever is going to check them into the
storc cupboard. This is done by one of the
theatre staff. Before being put into the
cupboard, packs are tested to make sure that
they each have a tape and that this is secure-
ly scwn on. The packs are then rolled into
bundles of three and placed in a storage
cupboard. At a later stage they are taken
out of the cupboard and put into drums for the
purpose of sterilisation. At this stage they
are again checked to make sure that there is
a tape on each of them and that they are in
bundles of three. Before an operation the
sister who is laying out the trolley takes
what 1s known as a laparotomy bundle out of
the drum with forceps and lays it on a trolley.
The bundle consists of four dressing towels
for towelling up the patient and a large ab--
dominal sheet which goes on after the towels,
two bundles each of twelve gauze swabs, one
roll of three packs and one roll of wool for-
dressing. The sister who is taking the case,
first of all breaks one bundle of twelvc swabs
and checks to see if the number is correct,
separating cach one. She places six on the
top of the trolley. If it is anticipated that
packs are going to be used, the bundle of three
is taken from the bottom of the trolley (the
trolley consists of two shelves) and placed on

- the top. The pack is then unrolled and the
packs are checked one by one. If it is known
at this stage that more than one bundle of
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packs is likely to be used, extra bundles arc
taken out of another drum, luabclled 'abdominal
packs.'! When the trolley is being laid, they
would be put at the side of the laparotomy
bundle, but when the sister who is taking the
case 1s scrubbed up she nuts the extra packs
on the bottom of the trolley and only leaves
on the top those actually in use. If the
three packs in usc are exhausved, another
bundle is taken from the botiom of the trolley
and checked in the same way. At no stage in
the operation is more than one bundle of three
packs on the top of the troiley. If a pack is
going to be used for 'restraining purposes',
the Spencer-Wells clip may be aitached, either
by the surgeon or the theatre sister in charge.
When the surgeon has finishad using a 'rest-
raining pack! he hands it back to the sister
who takes off the forcep and either puts the
pack into the bowl of hot saline solution which
is by her or discards it. If she discards it,
she puts it into what is known as a 'run-
ground bowl'! on the floor. When the surgeon
has finished with a mopping pack, he may dis-
card it by putting it into another 'run-around
bowl' by his feet. The sister may then either
put it into the saline bowli, or discard it.
When packs are discarded they are picked up by
the 'dirty nurse' with forceps as they are
discarded and placed on a mackintosh sheet on
the floor, where the sister in charge can keep
an eye on them. The packs are invariably laid
out in threes, side by side. When there are
three packs on the sheet, the 'dirty nurse!
reports 'I have three packs sister! and the
sister looks over and checks, When the packs
have been checked, the 'dirty nurse' puts them
together in threes on the mackintosh. If more
than three are used the !'dirty nurse' counts
them in threes, leaving the three in the bun-
dle. Thce second bundle gces at the side of
the first and so on. At the end of the opera-
tion the sister in charge looks over to the
mackintosh and asks the 'dirty nurse! how many
swabs she has. On receiving the number, the
sister checks herself and checks with the clean
swabs on her trolley, to make sure that the
total amounts to twelve. Similarly in the case
of the packs, the 'dirty nurse'! tells her how
many completed bundles of three she has and
gives the number of any odd ones over. This
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is then checked by the sister with those on In the Court
the trolley. Prior to sewing up the wound, of Appeal for
the surgecon cither asks the sister in charge Fastern Africa
whether the swabs, including of course, the '

packs, are corrcct, or it may be that the No.35
sister herseclf volunteers the information.

He does not scw up until he has received an Judgment,
assurancce that the count is correct. None 24th November
of the cxperienced surgeons who gave evidence 1958 -

in this casc had any fault to find with this continued.

system and 1 sec no reason to dissent from
this view. It is not in fact the case for

the plaintiffs that the system was an improper
onc. All such systems, however, are in the
last resort dependent on the human element

and as such liable to human fallibility."

I respectfully agree, and in this case the count
of packs was wrong. No small gauze swabs were used,
and nothing turns on them. In considering how the
count came to be wrong, a number of points must be
borne in mind, (i) the packs and swabs removed and
those still held unused at the end of the operation
were counted twice - an exceptional precaution -
and werc twice found to agree with the sister!'s
count of packs and swabs made available for the
operation; (ii) the second count was made at
leisure after the patient had been removed from
the theatre, and after a warning by Sister Banks
to the "dirty nurse" to be careful; (iii) only a
single count was made by Sister Banks of the "in-
coming" packs; (iv) that count was in part made
in the pressure of the operation in progress;

(v) it was made piecemeal, since not enough packs
were on the trolley at the beginning of the opera-
tion and more bundles were brought in and counted
from time to time; (On these points see the evi-
dence of Sister Banks) (vi) these packs were made
of Turkish towelling, were used and laundered re-
peatedly, and presumably would grow thin with long
use. From this I think it may be said that it is
more likely that the incoming count was wrong than
the outgoing, and that the only probable source of
error disclosed on the evidence is that one of the
bundles contained not three, but four, packs. The
nursing staff witnesses were cross—-examined as to
this possibility. They were only able to say that
they had not known such a thing to happen, but if
it did it would be a very serious matter. It would
of course reflect on those who prepared the packs
and put them in the sterilizing drum, as well as
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on the theatre sister, if she failed to discover
the mistake. It appears to me that two old and
thin packs, with the tape of one between them,
might easily feel and look like one fairly new and
thick one, and might be miscounted in haste. This
possibility was considered in lMahon v Osborne (pp.
547, 556 and 565), but there were there special
reasons, not applicable to this casc, for rejecting
it, in particular the way the pack was folded when
found. I think the learned Judges may have been
impressed, as I am, by the point of a single pos-
sible cause leading to both errors. If the sister
counting in the packs could be nisled into thinking
two packs were one, it seems not improbable that
she might hand those two togethcr to the surgeon
(or his assistant) and that he might be similarly
misled. If the surgeon had remcved the two packs
separately, there would later have been a surplus
pack on counting out, which might have caused much
embarrassment to the nursing staff. Bubt that did
not occur.

I return to the question whether a mopping
pack or a restraining pack was left in the body.
The incision was about five inches long. During
the initial removal of blood from the abdomen NMr.
Nevill'!'s left hand was occupying part of the in-
cision and holding the ruptured portion of the
uterus. Pumping out and later mopping had to be
done through the remainder. It would secem probable
that mopping packs would be pushed in and pulled
out again when soaked with blood and would not be
in clear view all the time, except, perhaps, as to
the part held. If two packs were handed together
to Mr. Nevill or Dr. Wilson, and if a corner of one
as well as its tape was folded inwards, and if the
surgeon's grip was only on the corner of one, it
would seem possible that the other might detach
itself unseen as it became wet in the body and
might never be seen again. The amount of blood in
the abdomen was a quite unusual circumstance. 1t
what I have outlined in fact occurred, the lost
pack, once out of sight, may have been rcmote from:
the immediate area of the operation. The process
of packing back the organs to expose .the uterus for
sewing, the natural movement of the intestines, and
the seepage of blood from the upper part of the
body, which could not be controlled by tilting be-
cause the patient was on a bed, may all have served
to render it invisible and beyond the range of the
tactile search which Mr. Nevill made. I appreciate
that much of this is speculation; dbut on the evi-
dence I think it could have occurred and, if the
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inherent improbability of the coincidence of in-
dependont causes is borne in mind, I think it is

a morc probable, or less improbable, hypothesis
than that put forward by the learmed Judge, or any
other I can think of'. The learned Judge did not
consider this possibility at all. If he had, he
night not have found, as he did, that, if this was
o mopping pack, ncgligence by one of the surgeons
was cstablished beyond doubt. I give my own opi-
nion at once that, if the two mistakes arose in the
way I have indiecated, it is doubtful whether Sister
Banks pcrsonally was guilty of negligence, and the
surgeon who rcceived and lost the pacik, whichever
of them it was, was definitely not guilty of negli-
genee in losing control of it. I defer considera~
tion of the scarch.

In dealing with the final stages of the opera-
tion the learned Judge said,

"Tt is, of course, not an uncommon occurrence
in abdominal operations that the movement of
the intestines is so great that this may cause
the pack to be displaced, but Mr. Nevill says
that the movement in this case was compara-
tively slight and was not more than an inch or
so. FYurthermore, he was particularly insistent
that he romembered where he had put the packs
and that they were in an obvious position. It
is not suggested that the final stages of the
operation had to be accelerated in this case
because the patient was showing signs of col-
lapse., On the contrary, the evidence indicates
that towards the end of the operation, which
lasted about half an hour, the condition of the
patient had very slightly improved, no doubt
owing to the stopping of the bleeding and the
transfusion. Therc was, therefore, no need
for special haste at this stage apart from the
general overriding necessity for speed in an
operation of this kind. It cannot be said
either that Mr. Nevill did not have the assis-
tance of an ample staff. It seems to me that
all the conditions which might reasonably
excuse a surgeon overlooking a pack were ex-
cluded by Mr., Nevill in his evidence, Making
all allowances for the very great difficulties
of this particular operation, and I have en-
deavoured not to minimise them, 1 cannot see
that there was any causal connection between
these difficulties and Mr. Nevill'!'s failure to
remnove the packs. He sald over and over again
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in his c¢vidence that he carried out his nor-
mal routine. In my opinion, the evidence
points to the fact that Mr. Nevill did not
make such a search as was reasonable and
necessary in the circumstances, and that he
failed to carry out his routine practice in
this case with his usual core. - He had only
two or three packs to remember, they had not
moved apprcciably frece from the position in
which they were originally piaced, and they
were after all, not inconspicuous objects.
It seems to me that Mr. lievill is in fact
convicted of negligence outv of his own mouth."

With respect, I think this passage indicates a mis-
understanding of the true eflfect of the cvidence.
The first twc scntences refer, of course, to the
circumstances relative to the restraining packs,
and in that sense are correct. As to the need for
speed in terminating the operation, I think the
lecarned Judge has failed to appreciate several
material points. He speaks of the "general over-
riding necessity for speed in an operation of this
kind", but suggests that the patient was so far
recovered that a search for packs could have been
made at some length and more or less at leisurc.
The evidence is entirely to the contrary. The
plaintiffs' expert, lMr. Barber, said,

"I keep the mental count in my mind and I
expect to find the same number when I remove
them at the end of the opcration. I think if
one knows in a big operation that one has
used a nunber of packs I do subconsciously
feel round the ares in which I have been wor-
king but I can't soy that this is a conscious
search. I do this becausc I might be afraid
I might leave one behind. This fceling takes
a second or two. I do not make a general
search of the whole ocbdomen for paocks. It
might take half a minute to do that. Packs
always move in the course of an operation
further from the original manipulations and
partly as the result of movencnts of the in-
testine brought about by the patient's brea-
thing. This happens in every case. The count
carried out by the sister is fallible. This
is well known to surgcons. A Spcncer-VWells
has disappeared inside the abdominal cavity
too. I think thot every surgcon knows that
there have been cases on record of an instru-~
ment being left in the abdominal cavity. I
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can't rccall o clip bveing detached from the
tape."

* * * * *

"T don't {think that if the surgecon and staff
followed the system I have described they
could do any norc."

But the moot important evidence was, I think, that
of Mr. Ormcred, whosc status as an independent ex-
pert is beyond argument. I must quote him at sonme
length., He said,

"I have had o description of the operation
by Mr., Nevill given to me. I am familiar with
Mrs. Cooper's condition at the time. I don't
think it exists except as an emergency opera-
tion. As a surgeon I would describe it as an
operation of extreme difficulty. I would say
it is one of the most difficult emergencies
of surgery. The patient is quite often in a
moribund condition and literally loses a very
high fraction of her total blood volume."

* * * * *

"The nursing staff if they carried out their
part of the routine check of the swabs and re-
ported to the surgeon that the check was cor-
rect and the surgeon had made a rapid examina-
tion of the sitce in which he had been working

and in which he knew he had deliberately placed
a swab, I would say that under those conditions

the surgcon could not be held responsible for
any degrec of carelessness."

I note the word "rapid". Again,

"This operation is one which requires a high
degrce of combination of dexterity and speed.

With a moribund patient the life of the patient

depends on those qualities in the surgeon. If
the paticnt was 'much better! before the ab-
dcmen was closed,. I would say that that in-
dicated that the surgeon had in fact achieved
the object he set out to achieve. He had
succeeded in stopping the source of bleeding
but that would not give the surgeon any right
to take any liberties which might extend the
time of the operation because such appearances
of improvenent are often only temporary ap-
pearnaces, i.c. having known the condition of
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the patient a few minutes before the improve-
ment, no surgeon of experience would trade on
that improvement. Definitely he would not be
justified in slowing the operation up. Speed
is of paramount importancc. I think in the
hands of an inexperienced and slow surgeon
such o paticnt might die on the table."

* * * * *

"He would make an inspection by eye and he
would feel with one hand the area in which he
had been working. Under ordinary cold con-
ditions it would bte possible to make a search
which would be thorough. I would say that it
would tale the best part of = minute if the
arca of operation is easily visible. In emer-
gency conditions there would be a very con-
siderable difference. I would expect an or-
dinary careful surgeon in those particular
conditions and under the conditions of this
operation where the abdomen has rccently been
full of blood and doubtless is still obscured
by blood clots which have a habit of reappear-
ing right up to the last minute, I would ex-
pect him to feel in the position where he
thought or remembered he had put a pack. I
would then expect him to turn to the sister
in charge and ask her if she was satisfied.

I think he would always ask. If she volun-
teered the information that would render the
question unnecessary. I would then expect him
to close the abdomen as rapidly as possible.

I think IMr, Nevill went as far as he possibly
could."

* ¥* Co% * *

"I think you have to take into account the
whole context. You are working under condi-
tions of stress. You are very much in the
position of a captain at sca in a storm. Your
routine tends to be a bit displaced. I did
not say it would not be negligence on the part
of the surgeon if a swab were overlooked in
the body of Mrs. Cooper. I said it might not.
It is possible that in attempting to get a
clear view of the area he would pack a swab
down and forget where he put it under those
conditions of stress. He might even fail to
remember that he had put it there. That would
be a packing swab. I think he would only be
excused under conditions of cxtreme stress in
failing to remember that he had in fact pubt it
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there. I can conccive another sect of circum- In the Court
stances. I can imagine that a swab might be of Appeal for
placed in a certain position and during the Eastern Africa
manipulations which are nccessary in this par-

ticular opcration that swab could be displaced No.35

and it could beccome surrounded by coils of the Jud £
gut. That would be any form of swab or pack. udgment,
While he is mopping a mop would not and should 24th November
not leave the surgeon's hand. I can conceive 1958 -

that suddenly he might decide to use it in continued.
another form, for packing. In a woman who is

so dangerously ill it would be very meddlesome

surgery to rummage among those coils because

that would be attended by further shock. There

is nothing clse."

* * * . * *

"You cannot conceive the difficulties in an
operation of this kind in which the surgeon has
one objecctive and to insist on the routine
'cold! checks being carried out and to insist
that no accident shall take place under those
conditions is a tremendous lot to ask. If o
pack was left in in the circumstances described
by Mr. Nevill it was an accident."

* * * * *

"Having an assistant surgeon might in some
respects lower the time factor of such an oper-
ation. It might cnable the surgeon to proceed
more quickly although the responsibility for
carrying out all procedures is still the res-
ponsibility of the surgeon doing the operation;
with the aid of a good assistant he might be
able to go a little bit faster. It would
never be a question of his going a little bit
leasicr.' His responsibility remains the same.
When I refer to a swab being 'displaced! it
would be I think one placed as a pack, The
time of doing a check will depend on the ef-
ficient way the swabs have been laid out on
the floor. I think the check might be more
difficult in an emergency particularly of this
nature than in a cold operation. I think there
is more chance of accidental error on the part
of the theatre sister rather than the surgeon
or a combination of both. Under the conditions
of this operation the atmosphere for the theatre
sister and her difficulties are parallel with
the surgeon's difficulties. She is in a haras-
sed position. She is very often harassed by
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the surgeon himself. There would be a temp-
tation for the surgeon to perform his check
nore quickly for the sakce of the paticnt in

an emergency. Under these civcumstances if

a surgeon has a mental note of the number and
is assured by the theatrc sister that the
count is correct, I would say he is not re-
guired to do more than that. His mind would
e at rest. I would say in this porticular
instance it compared very favouraobly with the 10
ordinary practice of a careful surgcon. If
in addition he makes a visual check and does
sonething with his hand he has done all he
could do. I do not think o reasonably carcful
surgeon could have done anything else. In the
difficult circumstances he achicved consider-
able success."

Dr. Broimbridge's and Mr. Nevill's evidence is to
the same effect. I think the lcarned Judge has
failed entirely to appreciate that the patient was 20

- in a condition of collapse, not merely towards the

end, but during the whole of the operation. S0
far from a sudden need arising to get her to bed
guickly, she had never becen well enough to be moved
from her bed. The improvement in her condition was
simply this, that she was no longer actually dying,
but might possibly survive. The necd for "special
haste" was present throughout and never diminished.

As regards the extent of IMr, Nevill's search

‘for packs, his own evidence has already been quoted, 30

and was accepted as true. The essceatial points, as
I see them are four. Tirst, he made both a visual
and a tactile search.- Secondly, it would have been
bad surgical practice, and probably fatal to the
patient, to carry out a general search of the ab-
dominal cavity. Thirdly, he made and relied on

his own mental count of restraining packs, and he
was under no duty to menorize the nopping packs.

Fourthly, he relied on the Sister's count, and the

sister in question was one of whose efficiency he 40
had good reason to be confident. See Mahon v.

Osborne at p.553. The learnced Jdudge's references

to "nmormal routine" ignore that normal routine is
something which must depend on the circumstances

of the individual operation. Vhat might be nornmal

in one case might be dangerous and wrong in another.

I think also that the learned Judge has assunmed

wrongly that a "normal routine scarch" must in this

case ilnevitably have resulted in the discovery of
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all restraining packs at least. I am not satis-
ficed on the cxpert cvidence that that is correct.
In any cvent, it overlooks the point that a mopping
pack might have been lost without negligence, and
nmight not have been recovered by the nost extensive
scarch which could properly be made.

I think the last sentence of the passage quoted
shows that the learned Judge, though he set out
correctly the law applicable to the case, did not
in the cvent apply that law to the evidence. The
"conditions which night reasonably excuse a surgeon
overlooking a pack" were not excluded, but were
shown by the cxpert evidence to be present and num-
erous. To say that there was "no causal connection"
between the difficulties of the overation and the
failure to remove the pack is, I think, to disregard
the egssential point that it is not always, if ever,
necessary for the surgeon to show how he came to
overlook the pack: i1 is enough if he shows that
he took all proper precautions, and used duec care
and attention to prevent a pack being overlooked.

In that sense, and having regard to the expert and
factual evidence, I am clearly of opinion that, so
far from being convicted out of his own mouth, Mr.
Nevill gave a proper account of the circumstances
and conduct of the operation, which was accepted
as true, and which showed that the mishap was not
due to negligence on his part.

The learncd Judge cites a passage from the
judgment of Scrutton L.J. in Dunlop v James and says
thal the observations there made "are all particu-
larly relevant to the present case." This may be
partly true, but it ignores the special circum-
stances which arose in the present case and did not
orise in that one. ‘The Court of Appeal in Dunlop
v Janes was concerned only with the question whether
a jury's verdict was supportable. Even so, the al-
most contemptuous dismissal of the theory of a
"perambulating swab" seems strange in view of the
expert evidence in every swab case which I have
read.

The learned Judge summarizes his findings on
the issue of negligence in the surgeons in these
vords,

"Io sum np, if the pack was a mopping pack
it was negligence on the part of thg person
who used it, whether it was Mr. Nevill or Dr.
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Wilson, to lose control of it and leave 1t in
the body. If it was a restraining pack,
having regard to the small number used and
their obvious position, the absence of move-
ment and the lack of any particular need for
haste at the conclusion of the operation im-
mediately prior to sewing up, 1t was negli-
gence on the part of Mr. Nevill, not to remove
it, the responsibility being, as he admits,
upon him to do so, and there being no justi- 10
fication for departure from the normal routine.
In my view the whole circumstences of this
operation are more consistent with negligence
on the part of Mr, Nevill than the absence of
i—b.“

I would summarize my own views by saying that, if

this was a mopping pack, its loss may have occurred
without negligence and is not proved to have been

due to negligence. If it was a restraining pack,

it may still in the special circumstances of this 20
operation have been lost without raising any strong
inference of negligence, and the evidence shows that

Mr. Nevill used due care and attention to avoid the
mistake which occurred, and in particular that his
search was as extensive as was proper in the cir-
cumstances. It 1s somewhat ironic to consider that

Mrs., Cooper was not-a patient of Mr, Nevill before

the emergency arose, that if he had declined to

operate, or delayed doing so in the hope that con-
ditions might become easier, she would probably 30
have died, and that if she had died before, during

or shortly after the operation no word of criticism

of his conduct would ever have been uttered. I would
allow the appeal by the first appellant, set aside

the judgment and decree as against him, and order

that the respondents do pay his costs in both Courts.

I would certify for costs of two counsel, one of-

them being Queen's Counsel, in the Supreme Court,

and for costs of two counsel in this Court. Any '
costs paid by him under the decree set aside should 40
be refunded.

I turn now to the case of the second appellants.
For the reasons given, I respectfully agree with the
Jearned Judge's finding that the count of the sister
in charge, or of the "dirty nurse", or of both, was
wrong, and that this is a circumstance which calls
for explanation on the part of the second appellants.
It is, I think, possible that Sister Banks was not
personally negligent, 1f an extra pack was included
in one bundle and not observed. The "dirty nurse" 50
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was certainly not negligent, if that occurred. But
if it did, the second appellants are in no better
position, for both the person who made up the
bundle and the person who checked it into the
sterilizing drum were wnder a duly to see that an
extra pack was not so included in a bundle, and
there were no circumstances of stress affecting
them which might have cxcused error. PFor the neg-
ligence of both those persons the second appellants
would be liable.

If, however, the theatre sister or the "dirty
nurse" was alone responsible for the error, it is
necessary to consider whether the error-could in
the circumstances be excused. This was, of course,
an emergency operation in the technical sense, but
such operations are of daily occurrence in a hos-~
pital, and theatre routine is designed to deal with
them as calmly and as efficiently as with a "cold"
operation. There was an ample and fully-trained
gstaff. The particular problems which face a surgeon
in an exceptionally difficult and critical operation
like this do not necessarily in any way disturb the
ordinary routine of the theatre staff. It is true
that Mr. Ormerod says that in an operation such as
this the sister may be "harassed", the count is
more difficult, and error may be excused. But Sis-
ter Banks did not suggest that she was in any way
unable to carry out her usual routine, except as
regards the inconvenience of not having the Mayo
tray over the bed and differences in wrapping up
the patient. She had to work fast, but there is
nothing unusual in this. All the evidence is that
during the operation she was working calmly and
apparently efficiently. The count is a purely
mechanical matter. It calls for no special skill
or judgment, and where & large number of packs is
used it must always be done with exceptional care
to ensure accuracy. I am far from saying that a
miscount could never occur without negligence. It
might be explainable in all sorts of special ways.
But no such explanation-at all is put forward here
or, so far as I can see, can be suggested on the
evidence. I respectfully agree with the conclusion
of the learned trial Judge that the miscount can
only be attributed to negligence on the part of one
or more of the staff for whose acts and omissions
the second appellants are responsible in law. They
have not, in my opinion, satisfied the test applied
by Singleton L.J., in Southport Corporation v Esso
Petroleum Co. Ltd., (1954) 2 A.E.R. 561, at p.569,
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where he said, "“"If the defendants have produced a
reasonable explanation, equally consistent with
negligence or no negligence, the burden of proving
that the defendants were negligent and that their
negligence caused the damage rests upon the plain-
tiff." On the further point whether the negli-
gence caused the damage in this case, there was
evidence that, if the sister's count had been right
and she had said that one pack was missing, a fur-
ther search would have been made ny Mr., Nevill and 10
continued until the missing pack was found. It is:
true that in that case the patient might have died,
but in spite of this I think the miscount was in
law a cause of the damage.

The next question is that of the general dam-
ages awarded to Mrs. Cooper. The amount, as I have
stated, was Sh.50,000/-. The lesrned trial Judge
dealt with the matter thus,

"So far as the second plaintiff is concerned,
as a result of the leaving in of this pack she 20
has undoubtedly gone through considerable pain
and suffering. I have already mentioned the
abdominal pains and vomiting which led up to
her admission to the Maia Carberry Nursing
Home. After her discharge the pains and vomi-
ting became recurrent and the period up to her
admission to hospital in October, 1956, was
described by her as 'a nightmare! She mentions
one occasion after her admission to hospital
and before the operation, when the pain be- 30
came so intense that she got out of bed, put
on her coat and shoes and decided to run out
and throw herself under a car. She was, in
fact, stopped by a nurse in time. Apart from
the physical suffering, there is always in the
case of abdominal pains, a considerable psy-
chological effect, particularly when the cause
of the pain has not been diagnosced. Mrs.Cooper
says that after a time she came to suspect :
that she had a cancer., After the operation, 40
when in hosgpital, she underwent a good deal
of physical discomfort from a machine which
was used for the purpose of draining the wound.
She also suffered from a fistula. This closed
itself before she left hospital but she had a
discharging sinus from where the drainage tube
had been left in. This eventually cleared up.

The effects of the removal of seven feet of
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intestine, approximately one-third of the In the Court
whole, arec not casy to assess. Mr., Barber of Appeal for
expressced the view that she has probably still Fastern Africa
got suificient for normal digestive purposes, -
but that the amount lost is about the border- No.35
line and that the loss of any further portion
might have some effect on her digestive abi- Judgment,
lity. He saild that a patient might manage with 24th November
half the normal length of small intestine, with 1958 -

little or no digestive disturbance, but that continued.
there would be the probability of more frequent

bovwicl action than normally. Mrs. Cooper said

that she still experienced periodical abdominal

pains and this has been confirmed by Dr. Thomp-

son. He soys than an X-ray of the stomach

and intcstines after the operation was satis-

factory and that these pains are probably due

to adhesions and that they might continue for

the rest of her life.

There was some discussion during the course
of the casc as to whether Mrs. Cooper's child-
bearing capacity had been affected as the re-
sult of the leaving in of this pack. Dr.
‘Thompson said that it would be impossible to
determine whether Mrs. Cooper could now have a
child without an examination under anaesthetic
and he 1s of the opinion, having regard to all
the operations which she had undergone, that
this would be inadvisable. He added, however,
that he would have advised her not to attempt
to have a child, even before this last opera-
tion. "I think, therefore, that any question
of Mrs, Cooper's prospects as a mother must
be left out of account in assessing the dam-
ageg.” '

It may thus be said that the only proved permanent
injury which can be said to have resulted from the
second or third operation, or from both of them, is
occasional palilns caused by adhesions, and there is
no reason to think that these are severe. It was
not suggested before us that Mrs. Cooper's inability
safely to bear a child was in any way attributable
to the matters in issue in this suilt. As regards
the removal of seven feet of the smaller intestine,
there was some slighl difference of expert opinion.
Mr. Barber thought she could compensate satisfac-
torily with the remaining two-thirds, but that if
she had to have any more remcved she might have
digestive trouble. Dr. Thompson sald she had re-
covered from the third operation, but had some
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residual symptoms of occasional loose stools and
abdominal pains. The latter probably result from
adhesions and the former do not appear to be of

any gravity. Mr. Braimbridge was clearly of op-
inion that the loss of seven feet of intestine was
guite immaterial to health., Ilrs. Kean argued that
Mrs. Cooper had been obliged to alter her diet and
her way of life. The learned Judge does not appear
to have been impressed by this, since he does not
mention it. I am not impressed either. I think 10
that any potential consequences of the possible re-
moval of more of the intestine are an altogether
too remote head of damage, and I regard the actual
consequences to future health of the removal of
seven feet as comparatively trivial. The damages
fell to be assessed, as I see the matter, on the
basis of past pain and suffering, with some allow-
ance for future pain from adhesions and for incon-
venience from loose stools.

On this basis, I find myself obliged to regard 20
the assessment of the learned trial Judge as a
"wholly erroneous estimate", and one so dispropor-
tionate to the general level of damages awarded in
such cases that it ought to be reduced. See
Rushton v National Coal Board, (1952) 1 Q.B. 495.
While admittedly no arithmetical calculation is
possible, I think that for the pain and suffering
and the ninor permanent consequences involved a
sum of Sh.15,000/- would be sufficient compensation. '
I would only add that the case of Urry v Bierer, 30
The Times, 16th March, 1955, where £3,000 general
damages were given, stands on a wholly different
footing from this. In that case a third operation
had yet  to be undergone, and the inability to have
a child, though psychological in origin, was a
direct result of the operation in question.

I would allow the appeal of the second appel-
lants so far only as it relates to tne general
damages awarded to Mrs., Cooper. I would vary the
Judgment and decree of the Supreme Court by reduc- 40
ing those damages from Sh.50,000/- to Sh.1l5,000/-.

The question of cost is somewhat complicated
cwing to the different positions of the two plain-
tiffs/respondents and the two defendants/appellants.
in the Supreme Court the plaintiffs mwust be deemed,
in the absence of any agrececment made prior to the
commencement of the action, to be liable each for
cne-half of the amount of their own advocate!s
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costa. Their party and party costs have apparent- In the Court
ly been taxed at Sh.10,817/- as against both the of Appeal for
defendants, who were separately represented. Those Eastern Africa
costs must be retaxed, first, in order to excise

any amounts separately charged in respect of mat- No.35

ters rclating only to the first defendant, e.g. Jud +
letters to and attendances on his advocates, and u 5men !
secondly, in order to allow the taxing-officer to 24th November
review the cxercise of his discretion as to any 1958 -
discretionary or variable items, e.g. the instruc- continued.

tions fee, having regard to the much reduced sum
recovered. Those costs will be paid by the second
appellants. Tor purposes of set-off they will be
payable as to one~-half to each of the plaintiffs.
In this Court the first respondent has been succes-~
sful as against the second.appellants. Accordingly
the respondents! costs must be taxed, as if they
had both succeeded, and the second appellants must
pay to the first respondent one-half of the amount
so taxed. On the other hand the second appellants
have succeeded as against the second respondent
and sho must pay thelir costs of the appeal. In their
case I would nolt certify for costs of two counsel.
If costs of leading counsel in this Court were
sharcd betwecen the appellants they must be appor-
tioned. As regards the second respondent the
amounts due for costs in the two Courts may be set
off against onc another and against the damages
payable to the second respondent, i.c. the sum of
Sh.15,000/~ plus half the amount of the special
damages. I would order accordingly.

F.A. BRIGGS,
VICE-PRESIDENT.

JUTGMENT OF GOULD J.A.

I am in full agrecment with the reasoning and
conclusions expressed in the judgment of the learned
Vice~President and consider that there is nothing I
can usefully add.

T.J. GOULD,
JUSTICE OF APPEAL.

JUDGMENT OF CORRIE AG. J.A.
I also agree. '

0.C.K. CORRIE,
AG. JUSTICE OF APPEAL.
NATIROBI.
24th November, 1958.

I certify that this is a true
copy of the original.
(Sgd)sS. HARLAND
REGISTRAR. 12-12-1958.
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No. 36

ORDER

IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA
AT NAIROBI

CIVIL APPEAL NO.38 of 1958
BETWEEN

1. GERALD NEVILL
2. KENYA EUROPEAN HOSPITAL ASSOCIATION APPELLANTS

AND

1. LEONARD QUENTIN TYRRELL COOPER
2. ROSETTA COOPER RESPONDENTS

(Appeal from a Decree of H.M. Supreme Court of
Kenya at Nairobi (Mr. Justice Miles) dated 17th
February, 1958, in

Civil Case No.808 of 1957

Between
1. Leonard Quentin Tyrrell Cooper
2. Rosetta Cooper Plaintiffs
and

1. Gerald Nevill
2. Kenya Ruropean Hospital Association Defendants)

In Court : this 24th day of November 1958.

Before the Honourable the Vice-~President (Mr.
Justice Briggs)

the Honourable Mr. Justice Gould, a Justice
of Appeal

and the Honourable Sir Owen Corrie, Acting
Justice of Appeal.

ORDER

THIS APPEAL coming on for hearing on the 3rd,
4th and 5th November 1958 in the presence of Clive
Calter Esquire of Her Majesty's Counsel and ALE.
enter Esquire of Counsel for the lsv Appellant and
tre said Clive Salter Esquire and R.D. Croft Wilcock
Mequire of Counsel for the 2nd Appell.nt and Mrs.L,
£'dq of Counsel for the lst and 2nd lcespondents when
it was ordered that this appeal do sland for judg-
ment AND the same coming this day for judgment IT
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IS ORDERED that the Appeal of the Tirst Appellant
be allowed and that the Appeal of the Second Appel-
lant be allowed so far only as it relates to the
general damages awarded to the Second Respondent
the said genceral damages being reduced from
Shs.50,000/~ to Shs.15,000/-.

AND IT IS FURTHER ORDERED that the first Ap-
pellant do have his costs against both Respondents
in this Court and in the Court below, Certified for
two counsel in this Court and for Queen's Counsel
and Junior Counsel in the Court below ANDthe Second
Appellant do pay to the Respondents the costs in
Court below such costs to be retaxed, and in this

In the Court
of Appeal for
Eastern Africa

No.36
Order,

24th November
1958 -

continued.

Court the Respondents will have their costs as taxed
against the Sccond Appellant save that the Second

Appellant will only pay to the Iirst Respondent one-
half of the amount so taxed AND the Second Appellant

will have theilr costs as taxed against the Respon-
dents save that the Second Respondent will pay such
costs to the Seccond Appellant.

Given under my hand and the Seal of the Court
at Nairobi this 24th day of November 1958.

F. HARLAND,
REGISTRAR,

ISSUED this 13th day of January 1959.

No.37
ORDER ON APPLICATION FOR FINAL LEAVE TQ APPEAL

IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA
AT NATROBI.

CIVIL APPLICATION NO.2 OF 1959

(In the matter of an Intended Appeal to
Her Majesty in Council)

BETWEEN
ROSETTA COOPER . .. oo APPLICANT
AND
1. GERALD NEVILL
2, XKENYA EUROPEAN HOSPITAL ASSOCIATION RESPONDENTS

(Intended Appcal from a Judgment and Order of
H.M. Court of Appeal for Eastern Africa at
Nairobi dated the 24th of November, 1958, in

No.37

Order on
Application

for final: leave
to appeal,

29th September
1959.
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Civil Appeal No.38 of 1958
Between

Gerald Nevill

Xenya Luropean Hospital Assoclation Appellants
And

Edward Quentin Tyrrell Cooper '

Rosetta Cooper Respondents

In Chambers this 22nd day of September 1959
Before the Honourable Mr. Justice Windham,
"a Justice of Appeal.

UPON the application presented to this Court
on the 7th day of September, 1959 by the above named
appllcant for final leave to appeal to Her Majesty
in Council AND UPON READING the affidavit of Michael
Kean sworn on the 7th September, 1959 in support
thereof AND UPON HEARING COUNSEL for the applicant
and for the Respondents IT IS ORDERED that the
application for final leave to appeal to Her Majesty
in Council be and is hereby granted AND IT IS DIREC-~
TED that the record including this Order, be des-
patched to England within a fortnight from today
AND IT IS FURTHER ORDERED that the costs of this
application do abide the result of the appeal.

DATED at Nairobi this 29th day of September,
1959 L]

REGISTRAR
Issued this 29th day of September, 1959
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EXHIBITS

EXHIBIT NO.2 - LETTER, I .Q.T. COOPER
L0 G.E. NEVILLE

CIVIL. CASE NO.808 OF 1957
EXHIBIT NO. 2:

P.0. Box 6542,
NATIROBI.

4th December, 1956.
Dear NMr. Neville,

I am writing this personal letter to you since
I feel that you would prefer that its contents
should, at this stage at any rate be dealt with in
this way.

As you may perhaps be aware, in the months
which followed the emergency operation which you
performed upon my wife on lst February of this year,
she suffered considerable pain. She was at one
stage admitted to the Maia Carberry Nursing Home for
observation and was also cxamined by Dr. Thompson,
but without any cause of the pain being discovered.

On the 29th October the pain became extremely
severe, She was admitted to the New European Hos~
pital, and, after being kept under observation for
a few days was operated on by Mr. Barber.

I telephoned Mr. Barber after the operation and
he asked me to come and see him. I did so. And he
told me that his operation had revealed the trouble
to be an abdominal obstruction, caused by the fact
that a swab had becen left in my wife after the last
operation. Apparently he had informed you of this
and you had agreed that I should be told.

I would like to make 1t entirely clear at this
stage that I have no wish to be vindictive over this
or to cause you any embarrassment and that I am
grateful to you for the otherwise successful outcome
of your emergency operation.

The position is, however, that as a result of
what has happencd my wife has had a great deal of
gsuffering and I have been and will be put to a great
deal of expense. I feel in the circumstances that
I have no alternative but to look to you for recom-
pensc.
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I shall be grateful if you will let me know
that you accept the position as I have set it out
above and tell me in what way you prefer that I
should deal with the matter. . I have deliberately
not put it in the hands of my Advocate so far, but
am, of course, prepared to do so if you feel you
would rather have it dealt with formally from the
start.

I imagine that you are insured agalnst occur-
rences of this nature but you will doubbtless let me
know this when you reply.

Yours sincerely,
Sgd. L.Q.T. Cooper.

EXHIBIT NO. 3 - LETTER, G,E, NEVILLE
TO F.A. THOMPSON

| CIVIL .CASE NO.808 OF 1957
Exhibit No. 3: '

GERATLD E. NEVILL.
M.Ch. F.R.C.5

P.0. Box 384, Sirona House,

Nairobi, Sadler Street,
Kenya. Telephone 2498.

17th March, 1956.

Dr, F.A. Thompson,
Mutual Buildings,
P.0. Box 2223,
NATROBT..

Dear Dr., Thompson, ,
Herewith a report on Mrs. Quentin Cooper who,

-1 understand, is normally your patient.

She was sent down on 1l.2.56 by Dr,.R.C.Spiers
of Limuru, in a completely moriburd condition, es-
corted by Dr. Spiers and Dr. Gillespie,

She arrived, almost dead, pulsecless, grey-blue
in colour with a very occa81onal breath, having had

‘g sudden onset of abdominal pain some 4 hours ear-

lier.

She was, of course, a very obvious ectopic and
seemed to be about to die.
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Dr. Lawes, luckily lor everybody, was at the
Hospital and started straight away with transfus-
ions, {irst with saline and immediately afterwards
Dextran. By this time we had been able to get hold
of some GrouP O blood from the Bank and we gave her
a total of 6y pinls of this within an hour of her
arriving in the Hospital. By this timc there was
a degree of recovery of life and we got her along
to the theatre in her own bed.

Therc she was given the smallest general
anaesthetic you could have imagined and we opened
up her lower abdomen. She was still so dead that
there was no blceding from the wound.

However, the belly cavity was absolutely full
of blood. We sucked out four pints into bottles
for autotransfusion but in fact we did not actually
usc thesec. Ve estimated that there were some two
to three pints extra in clots piled into a dish and
there was more inside her abdomen which we never
got out; +this was a pretty serious degree of ex-
sanguination.

The cause of the whole trouble was a rupture
of her uterus right across the top of the fundus,
down through the left cornu and the left side of
the uterus in a vertical mamnner; this split had
been caused by a 3% month foetus which must have
been impregnated in the actual cornu itself.

We removed the remains of the tube and stitched

over the split leaving her with a relatively normal
uterus as far as this side was concerned.

The other side showed a very much forshortened
tube in the middle of which there was a small piece
of polythene tubing; this we discovered afterwards,
had been inserted by Mr. P.G. Preston about a year
previously in an effort to get her pregnant.

The cause of all the trouble, a foetus of some
3% months gestation, we found lying free complete
in its sac low down in the Pouch of Douglas. Be-
side it was another piece of tubing some 3 inches
long; this we took and put in a tin for further
reference.

By this time the patient was very much better
and in fact was coming round, so we were quite
happy about stitching up her wound, and that was
all there was to it.

She had a stormy passage for a few days, a
mild degree of ileus and a mild degree of jaundice
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showing that one of the bottles of blood had not
agreed with her entirely. However it all eventu-
ally settled down and she was able to go home with-~
in two and a half wecks.,

‘When I last saw her on 2.3.56 she was doing
fine, her wound had completely healed very neatly .
and she had no further trouble except for a small
ulcer on her leg where something must have banged
it in ‘the heat of the moment. Iiowever, that was
almost healed and need not worry her any further.

I have scnt a copy of this report to Dr.Spiers
and Mr. Preston has been informed so he is well
aware of what has gone on.

If it had not been for the speed of action of
Dr. Spiers and Dr. Gillespie from Limuru, Mrs.
Cooper would not have lived to tell the tale.

Yours sincerely,

Sgd. Gerald Nevill.
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