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I THz PRIVY COUNCIL No. 24 of 1959

ON APPEAL
FROM THE FEDERAL SUPREME COURT OF NIGERIA

BETWELN ;-

(1) ANGELINE ARFUL:WON
(2) CATLHERINE AYODELE
(3) SANURL S.I. WRIGHT DE SOUZA
Defendants/Apnellants
- and -
10 (1) SALLY SHOLA BAIBER
(2) EMILY LALDE BARBER
(3) HINRIETYA YFTUKDE BARBER
(4) SAMUEL BANDELE BARBER
(5) BEY LOLADE BARSBER
Plaintiffs/Respondents
RECORD OF PROCEFDINGS
No. 1
IN THE SUPRENE COURT OF NIGERIA
In the Supreme Court of the Lagos Judicial
20 Division
Suit No.566/53
BETWEEN :
1. SALLY SHOLA BARBER
2, IMILY LANDE BARBER
3. HENRILTTA YETUNDE BARBER
4, SAMUEL BANDELE BARBER
5. BEN LOLADZI BARBER
Plaintif fs/Respondents
. - and -
30 1. ANGILINA AREFUNWON

2. CATHERINE AYODELE
3. SAMUEL S.I. WRIGHT DE SOUZA
Defendants/Appellants

The plaintiff'!s cleim against the defendants

In the
Supreme Court
of Nigeria

No. 1

Particulars of
Claim.

27th October,
1953,



In the
Supreme Court
of Nigeria

No. L

Particulars of
Claiy.

27th October,

1953.
- continued,

No. 2
Civil Summons,

10th November,
1953,

ig for an order that the defendants do execute in
favour of the plaintiffs a deced of Re-conveyance

in respect of the property at 19, Williams Streetb,

Lagos which property was once mortgaged by the
Plaintiffs ancestor William George Barber (Deceas-

ed) to one James Emanuel Wright now deceased and

whose reel and personal estatess devolved on the
defendants as surviving next of kin of the scaid

James Emanuel Wright the Mortgage debt having been

fully satisfied. 10

2. The Plaintiffs also claim recovery of posses-
sion of the said property.

Dated al Lagos this 27th day of Oc¢t., 1983,

(Sgd.) C.A. Awoyele
SOLICITOR FOR THE PLAINTIFFS.

Plaintiffs' Address:- c¢/o Their Solicitor,
‘10, Oroyinyin Street, Lagos.
1lst Defendant's Address:- 16, Tinubu 3t. Lagos.
2nd Defendant's Address:- 90/92, Broaed St. Lagos.
3rd Defendant's Address:- 90/92, Broad St. Lagos. 20

No. 2

CIVIL SUMMONS

IN THE SUPREME COURT OF NIGERIA

Book No. CIVIL SUMMONS U 8387
U B4 Suit No. 566 of 1953

BETWEEN
SALLY SHOLA BARBER (1)
EMILY LANDE BARBER (2)
HENRIETTA YETUNDE BARBER (3)
SAMUEL BANDELE BARBER (4) 30
BIN LOLADE BARBER (5) Plaintiffsa
- and -

ANGELINA AREFUNWON (1)

CATHERINE AYODELE (2)
SAMUEL S.I. WRIGHT DE SOUZA (3) Defendants

T> ANGELINA AREFUNWON of 16, Tinubu Street, Lagos
2nd & 3rd Def. - 90/92 Broad Street, Lagos.

You are hersby commanded in His llajesty's name
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to attend this court at Tinuby Square, Lagos on
bionday tho 28th day of Deccember, 1953, at 9O
ofclock in tho forenocon to answer a sult by Sally
Shola & Ora. (Sec back) of c¢/o Their Solicitor,
10, Oroyinyin Street, Lagos against you.

The Plaintiffa! claim against the defendanta
1s Por an order that thc defendanis do execute in
favour of the plaintlffs a deed of Re-conveyance
in respect of the property at 19, Willilams Stroeet,
Lagos, vhich property was once mortgaged by the

Plaintiffs ancestor William George Rarber (Deccascd)

to one James IEmanucl Viright now deceased and whose
raal and personal cataces devolved on the defend-
ants as surviving noxt of kin of the said James
Fmanuel Viricht the ltlortgase debt having beon fully
gaticiied.

2. The plainti{fs also claim recovery of pos-
sesgion ol the said property.

Added by Order of Court 4/25/1/54,
(Intla.) ?

Issued at Lagos the 10th dey of November,
10563,

TAKE NOTICL:- That if you fail to attend at

the hearing of the suilt or at any continuation or
ad journnent thereol, thc Court may allow the
Plaintiff to oroceed to judgment and execution.

No. 3
STATEMENT OF CLAIM .

({Title as No. 2)

STATEMENT OF CLATM

(1) The plaintiffs are the issues of one
William George Barber (Deceased) who was once the
ownor of the land in dispute and was in poasession
of the property up to the time of his death in

1904.

In the
Suprero Court
of Nigoria

No. 2

Civil Summnons.

10th Novembor,
1953
- continuod.

No., 3

Statement of
Claim.

18th January,
1954.



In the
Supreme Court
of Nigeria

No. 3

Statement of
Claim.

18th January,
1954
- continued.

4,

(2) The said William George Barber in the
year 1896 mortgaged the said property along with
another adjacent property lnown ag 90/92, Broad
Street, Lagos to one James Imanuel Wright on one
mortgase Deed Reglstered as Ko. 75 at page 429 in
Volume 25 of the Register of Decds in the Office
at Lasos.

(3) By a Deed of Convsyance dated the 13th day
of July, 1898 and registered as No. 125 at page 368
in Volume 31 the said William Georpge Barber sold
and conveyed the property lmown as 90/92 Broad
Street, Lagos to the sald James Imanuol firight for
the sum of £300 (Three Hundred Pounds) but no dced
of re-conveyance relating to the Joint mortgage of
the two properties could be traced.

(4) The said Williawm George Barber was as
aforesald in posgession of the propcriy No. 19,
Williams Street, Lagos up to the time of his death
in 1904 and after his death his wife Mrs. Recbecca
Barber the plaintiffs grandmother lived in the
house built on the land until 1926 when it was
domolished by the Lagos Town Cownrcll Authorities
as a dangerous building and compesnsatlon wag paid
to one Bolejl Barber the eldest brother of the
Plaintiffs who died in 1930.

(56) The said James Emanuel Wright died in
1928 and someotime after the defendants'! mother,
Henrietta de Souza a sister of James Emanuel Wright
entered the land and took possession as againat the
issues of William George Barber, the present plain-

tiffs.

(6) The said Penrietta de Souza also died and
the present defendants who are the sole surviving
next of kina of the said James Imanuel Wright con-
tinued in possession and denied the title of the
plaintiffs to the land.

(7) The plaintiffs then brought an action for
declaration of title, that 1s, Suit No. 32/1951
against the defendants in the Suprenc Court at
Lagos wherein the learned trial judge held inter
alia as followg:- (1) "The inference I draw from
the circumstances 1s that the morligage debt had
beon satisfied and that the mortgagec had no more
claim on the security" (2) "I om satisfied that
the property No. 19, Williams Street, belongs Vo
the Plaintiffs as descendants of Williem Goorgo
Barber," o
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(3) Tho defondants have not appcaled against
findlnga in tho above case

(0) WITBRREUOPON the plaintiffs any they are
cotopped from raining any fresh lacves on the saild
findings of factn and have therefore claimed as per
thelr vrit of sumions including a clalm for re-
covery of poasosyilon of the said property.

Dated this 18th day of Jan., 1954,

(SzA.) C.0. Awoyolo

Solicitor for the Plaintiifs.

No,., 4

MOTELON ON NOTICE

(Titlo as No. 2)

LHIOTIQON

TAKR NOTICE that this Honourable Court will
be moved on Monday 1llth of Janiary, 1954, or so
soon thereafter as Counsel can be heard on behalf
of thoe above-named Plaintiffs for an Order amend-
ing my writ of surmons by adding paragraph 2 that
The plaintiff also clalma recovery of possession
of the said property" and for such further order
or orders ag this Honourable Court may deem fit
to make in the circumstances.

Dated at Lagos this 7th day of January, 1954.
( Sgd a ) C .A ' AWOyGlG
SOLICITOR FOR THE PLAINTIFFS.

In tho
Supremc Court
ol Nigeria

No. 3

Statement of
Claim.

18th January,
1954
- continued,

No. 4

Motion on
Notice.

7th January,
1054.



In the
Supreme Court
of Nigeria

No. 5

Affidavit in
support. of
Motion for
leave to Amend
Writ.

7th January,
1954,

6.

io. B

APRIDAVIT in support of Motion for leave
to Amend Virit

(Title as ¥o. 2)

AFFIDAVIT

I, Cornellus Olutayo Awoyele, Yoruba, Solici-
tor of 10, Oroyinyin Street, lLagos nake oath and
say as follows ;-

(1) That I am representing the plaintiffs in
the above matter,

(2) That my instructions included a claim for
the recovery of posgscsaion of the piece of lang
the subject matter of the action.

(3) That the omission from the writ of sumons
was my mistake and not of my clients.

(4) That the defecndants would have no defence
to the claim for possession if the {irst part of
the claim succeeds.

(Sgd.) ¢€.0. Awoyele.

Sworn to at the Supreme Court
Registry, Lagos this 7th day
of January, 1954,

Before Me,
{8gd.) 0la Scott
Commissionar for Oaths.

10
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Ho. 6 In tho
Supreme Court
ORDER O MOTION of Nigeria
(Titlo as No.2) No. 6

Order on Motion,
UPON READING tho arffidavit of Cornelius
Olutayo Awoyoele, Yoruba, Solicitor of No. 10, 25th January,
Oroyinyln Strect, Lagos, sworn to and fiied on 1954,
the 7th day of January, 1954, and after hoaring
B.A. Apmsto Esqr. holding Mr. Awoyele's brief
Counsel r'or the Plaintiffs and Mr. P.R,ALVilllams
Connacel for the Defendants:

I? IS ORDLRED that the above named plaintiffs
be and are heroby allowed to amend their vrit of
Swrgions by the addition of paragraph two  "The
plaintiffs alno claim rccovery of possession ol the
gaid property" and that when the pleadings are com-

loted, the Court shall listen to any application
gy the defonce if rnade for separate trials of the
two issues and that the sum of £3. 3. 0d. costs be
allowecd the defendants agalnst the plaintiffs.

Dated at Laogos this 25th day of January, 1954.

(Sgd.) M. J. Abbott
PULSNE JUDGE,

No. 7 No. 7
MOTION ON NOTICE Motion onmn
. Notice.
(Title as Mo, 2)
12th February,
MOTIOHN ON NOTICE 1954,

TAKE NOTICE that thia Honourable Court will
be noved on donday 22nd of February, 1954 or so
soon. thereafter aag Counsel can be heard on behalf
o’ the above namcd Plaintiffs for an Order that
judgment be entered in favour of the plaintiffs in
the above action and for such order or orders as
thie Honourahle GCourt may deem fit to make i1in the
clrcunatances.

Dated at Lagos this 12th day of February, 1954,

(Sgd.) C.0. Awoyele
SOLICITOR FOR THE PLAINTIFFS.




In the

Supreme Court
of Nigeria

No. 8

Affidavit in

support of
Motion for
Judgment.

12th February,
1954,

No. ©
Order on Motion.

lst March, 1954,

8.
No,_ 8
AFPPIDAVIT in support of Motion foir Judsment

(Title as No. 2)

AFPFFIDAVIT

I, Theophilus Abiodun, Yoruba, Clerlr of No. 7
Layeni Street, Lagos make oath and say as follows:-

(1) That I am a clerk in the Chambers of ir.C.O,
Awoyele the Solicitor for the plaintirffs in the
above action.

(2) That on the 4th day of January, 1954 thisg
Honourable Court ordered that pleadings be filled 10
within 14 days oh cach slde.,

(3) That tho Statement of Claim woasg filed and
served on the defendants! Solicitor within time.

(4) That no Statement of Defence has since been
filed and the time has now expired.

(sgd.) T.A. Abiodun.

Sworn to at the Supreme Court
Rexistry, Lagos this 12th day
of February, 1954,

Before Me 20
(Spd.) Ola Scott
Comalisgioner for Oaths.

No. 9

ORDER ON MOTION

(Title as No. 2)

UPON READING the affidavit of Theophilus
Abiodun,  Yoruba, .Clerk of No. 7 Leyeni Street,
Lagos sworn to and filed on the 12th day of Febru-
ary, 1954 and after hearing Mr. C.0. Awoyele,
Counsel for the Plaintiffs and Mr. Isikalu, Counsel
for the Defendants; 30
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PHE COURT DOTH ORDER as follows:-

T am infoimed by M. Isilalu that a motion
Ufor extensicn of time has been filed, to bo
"heard oil 3.2.54. A4Lpplication should havo
"boon wade Tor that motion to be put on to-
"day's list. If thore was any difficulty
"about that in the Resistry, Application
"eould have vew wmade to me, I do nobt con-
"sidor that the defondants are entitled to
"any aympathy from this Court and that the
"plaintlffa are cntitled to judgment. I
"shereforc order that the defendant shall,
yyithin two weoka from today, execute a Re-
eonveyance as asled in the writ and within
"the aname period give up possession of 19,
Mrillians Strect., The Plaintiff roast have
1210.0,- costs plus £5 for disbursements'.

DATFD al Lagos thls 1st day of March, 1954.

(Sppd.) il.J, Abbhott
PUISNE JUDGI,

No. 10

B

STATEIMINT of DEFENCE of SECOND and
THIRD DIFPENDANTS

(Title as No. 2)

Statement of Defence for the
2nd and 3rd Dofendants

1. Save and except as are hereinafter specific-
ally admittod the 2nd and 3rd defendants deny each
and overy allegation of facts contained in the
Plaintiffg' Statewent of Claim as 1f each were seb
oub gscriatim and separately denied.

2., The defendants deny paragraphs 1 and 4 of
the Plaintiffs' Statement of Clailim,

3. Viith reference to pesragraph 2 of the Plain-
tliTat Statementt of Claim the defendants admit that
the said W.G. Barber sold and conveyed 90/92 Broad
Street, Lagos to the said James Emanuel Wright in
1898,

In the

Suprcne Court
of" Kigoria

No. ©

Order on lotion

1st March, 1954
- continuod.

No. 10

Statement of
Defence of 2nd
and 3rd
Defendants.

20th February,
1954,



In the
Supreme Court

of Nigeria
No. 10

tetement of
efence of 2nd

and 3rd
Defendants.,

20th February,
1954
- continued.

10.

The defendants plead further that no deed of
re-conveyance in cither property was sver made by
the said W.G., Barber to the said Jamcs Emanuel
Wright as the saild propecrties were both gsold by the
sald W.,G., Barber to James FEmanuel Wright,

.4. The defcendants plead that the said property
No. 19, Willioms Street, Lagos was sold to the
aforementioned Jamcs Emanuel Wright in the year
1923 and further that the said James Mnanmiel
Vright went into possession of tlhie sa2id land and
remained in possesslon and exercised all righte of
ovmership thereof until the time of his death tes-
tate in 1928, '

5. The defendants deny paragraph 5 of the
plaintiffs' Statement of Claim and plead furtihcer
that after the death of the said James Emanuel
Wright (deceased) his sister entered into possess-
ion of the said property and exercised all rights
of ovnership thereon without let or hindrsance.

6. The defendants in answer to paragraph 6 of
the Plaintiffs! Statement of Claim admit thnat all
the present defendants continued the gsaid possess-
ion of Henrietta de Souza and exercised all rights
of ownershlp thereof without any challenge to thelr
owncrship or possession until the plaintiff insti-
tuted proceedings in Sult No. 32 of 1951,

7. The defendants plead long possession,

acquiescence, stale claim, laches and all equit-
able defences in support of their defence against

the plaintirfs,

8. The defendants will also rely on the Svatutes
of Limitation.

9. The defendants plead further that the plaint-
iffs! Claim is misconcelved,

Dated at Lagos this 20th day of February, 19564.
(Szd.) Thomas, Williams & Kayode

SOLICITORS TO THIX DEFENDANTS
2nd and 3rd.

10
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lo. 11

IIOTION ON WORICE

(?itle as No. 2)

FHOTION Ol WOTICE

JAKE WOWICL that thiis Honourable Court will
be moved on MNonday the 8th day of March. 1954 or
8o soon thercealtcer as counsel can be neard on be-
halfl of Tthe sabove noncd 2nd and 3rd defendants for
an order that the tine within which to file State-
ment ol Def'erice in the above-mentioned matter be
cnlarged to the 20th Pebruary, 1954 and for such
Turther order or oithner orders as this Honourabloe
Courtv may deem £it to malec.

Dated at Lagos thils 26th day of Feb. 1954,
(S¢gd. ) Thomas, Williawns & Xayodos

SOLICITORS TO TEE 2nd & 33D
DEFENDANTS.

No. 12

AFFIDAVIT in support of Motion to
enlarge time for Defence to be flled.

(Title as No. 2)

AFFPIDAVIT

I, William Ade Tella, Yoruba, British Protsec-
ted Person, Clerk of No. 41, Idumagbo Avenue, Lagos
do hereby make oalth and say as rfollows:-

1. That I am a clerk enzgaged In the Chambers of
Messrs., Thomas, Williams and XKayode, Solicltors to
the defendants in the abovc-mentioned wmattor.

2. That the claim is for an order that the de-
fendants do execute in favour of the plaintiffs a
deed of Re-conveyance in respcct of the property
at 19, Williams Street, Lagos.

In tho
Supreme Court
of Nigeria

No. 11

Motion on
Notica.

26th February,
1954,

No, 12

Affidavit in
support ot
Motion to
enlarge time
for Defence
to be filed.,

26th February,
1954,



In the

Supreme Court
of Nigeria

Ho. 12

Affidavit in

support of
Motion to
enlarge time

for Defence
to be filed.

26th February,

1954
- conbtinued.

No. 13
Order on Motion,

8th March, 1954.

12,

3. That on the 4th January, 1954 this donourable
Court ordered pleadings to bec filed giving each
side 14/14 days within which Statements of Claim
and Dcfence should be Tiled,

4., That owing to some difficulties it 1sg not
possible for us to get at our clients to brief us
for their defence.

5. That we have gince got the facts from our
clients and the defence has been filed and served.

6. That it may please this Honourable Court to 10
enlarge the time within which the Statement of
Defence to be £filed till the 20th I'ebruary, 1954.

(Spd.)  W.A, Tellae

Sworn Lo at the Supreme Court
Registry, Lazos this 26th day
of IPebruary, 1954,

Before ke
(8gd.) ?
Commissioner for Oaths.

No. 13 “ 20

ORDER ON MOTION

(Title as No.2)

UPON READIKG the affidavit of William  Ade
Tella, Yoruba, British Protected Person, Law Clerk
of No. 41, Idumagbo Avenue, Lagos, sworn to and
filed on the 26th day of February, 1954, and after
hearing lir. M.,A, Odesanya, holding brief for
Messrs. Thomas, Williams and Kayode, Counsel for
the 2nd and 3rd defendants, withdrew his applica-
tion: 30

IT IS ORDERED that the application that time
within which to file Statement of Defence in the
above mentloned cause be enlarged to the 20th Feb-
ruary, 1954 be and is hercby struck out,

Dated at Lagos this 8th day of March, 1954.

( Sgdo ) :M. J. Abbott [}
PULISHE JUDGE,.
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No, 14

ITOTICE ANID GROUMDS OF APPIEAL

FIEDIRAL SUPIEME COURT

Suit No.566/1953

f{OTIC:: OI' APPEAL

DIEVITN

SALLY SHOLA BARBLR

SMILY LANDE BAIGBIR
HrNRIFTTA YETULDE BARBER
SAMUEL BAIDELE BARBER
DI LOLADI: BARBER

Plalntiffs/
Respondents

i BT MR
e » > e L d

- And -

ANGELINA AREFUEVON ) ,
CATHERINE AYODELE ) Defendantsy
SANMUEL S.I. VIRIGHT DE SOUZA) Appellants.

(VAR o

TAKE NOTICE that the defendants being dis-
satisfied with the judgment of the Supreme Court
Lapog contained in the Judgment dated the 8th day
of March, 1954 doth herecby appeal to the West
African Court of Appeal upon the grounds set out
in paragraph 3 and will at the hearing of the
appeal seek the relicf set out in paragraph 4,

AUID the Appellants further states that the
names and addresses of the persong direcctly
affccted by the appeal are those set out in para-
graph 5.

2. Whole Judgment.
3. Grounds of Appeal.

(1) The learned trial judge errved in law
in giving judgment for the plaintiff without
calling wvpon the defence vhen there was a
statenent of defence filed by the defendants
showing a gcod defence to the claim already
In record, although filed out of time ordered
by the Court.

(2) The learned trial judge erred in law

In tho Fodoral
Suprene Court

No. 14

Wotlce and
Grounds of
Appoal,

24th March,
1954,



14.

In the Federal and on the facts in giving judgment for the

Supreme Court plaintiff for an ecguitable relief of specific
-_ perforriance in thec absence of evidence justi-
No. 14 fying the granting of the said equitable

relier.

Notice and

Grounds of (3) The judgnent is against the weight of

Appeal. evidence.

24th March, 4., Relief sought from the Vest African Court

1954. of Appeal:; That the judgment of the Court below

~ continued. be set aside and for any further or other ordcr as 10

the Court may deem fit in the circumstancecs,

5, Persons dilirecctly affectcd by the appcal:

Names ; Addresses:

1. Sally Shola Barbher

2+ Emily Lande Barber c/o C.0. Awoyele,
10, Oroyinyin 3Street,
3. Henrietta Yetunde Barber Lagos.

4, Samuel Bandele Barber
5. Ben Lolade Barber
Dated at Lagos this 24th day of March, 1954, 20

(Sgd.) Thromas, Williams & Kayode
APPELLANTS!' SOLICITCORS.




10

20

30

l\(sl

Ho. 15
ORDVR ALTOYING APPEAL

SUIT §0.566/1953
H.ALC.A,271/1055

Qit APPEAL from the judgment of the
Supremo Court of the Lagos Judlcilal
Diviaion.

TTVIVTH :

1. AVGELIMA ARIEFINVWON
2. CATIIRINIE AYODELE
J3s SAKULL S.I. VW.De SQUZA Appellants

- anda -

SALLY SIIOTLLA BARBER

EMILY LAUDE BARBER

HENRIWITA YETUKDE BARBER

SAMUZL BAUDELE BARBER

BIN LOLADEZ BARBER Respondents

a0
L J ® e L] L ]

(Sgd.) 0.Jibowu
ACTING CHIEPF JUSTICE
OF THE PFIDERATICN.

Monday the 29th day of October, 1956,

UPON READING the Rccord of Appcal nerein and
af'ter hearing Mr, R.A., IManl Kayode of counsel for
the Appellants and Mr, J,A., Odeku of counsel for
the Respondents:

1T IS ONRDIERED that this appeal be allowed
and that the judgwment of the Court below be and is
hereby set aside with the order for costs and the
case 1s sent back to the Court below to snable the
Appellants to make a [resh application for enlarge-
ment of time to file their defence.

A¥YD IT IS FPURTHER ORDERED that the Respond-

ents do pay to the Apvellants costs of appeal fixed

at 2?413010".
(spd.) S.4A, Samuel
LGy CHIEF REGISTRAR,

In ths Federal
Suprecme Court

No. 15

Order allowing
Appeal.

20th Octobor,
1956,



In the Federal
Supreme Court

No. 16
Judgment .

29th October,
1956.

i6.

No. 16

JUDGMENT

IN THE FIDERAL SUPRLME COURT OF NIGERIA

MONDAY THE 29TH DAY OF OCTOBLR, 1056

BEFORE THEIR LORDSHIPS

OLUMUYIWVA JIBOWU ACTING CHIEX JUSTICE OF
THE FEDERATION

11, C. NAGEQCM DE LESTANG FEDERAL JUSTICE

PIERCIVAL CYRIAL HUBBARD ACTING FIDERAL JUSTICE

Y.A.Cal,271/1955 10

BETWEEN ;

ANGELINA ARFEFURVION and 2 ORS. Appellants

Va.
SALLY SHOLA BARBER and 4 OR3. Respondents

JUDGMEDNT

The only point raised in this appeal is that
the learned trial Judge gave judgsment for the
plaintiff without considering the defence filed
out of time by the defendants.

It is a fundamental principle of the law that 20
the Court should hear both sides before adjudica-
ting on the matter before them. If no defence had
been Tiled, the learned Judge would have been en-
titled to give Judgment for the plaintiff in default
of a defencc, but Gill V. Woodfin, 25 Ch. (1) 804
is an authority for the proposition that when a
defence, filed out of time, as on the file of the
Court, the defence cannot be argued., In this case
though the fault of the Rcegistry in defence filed
about 10 days heforo the Court dealt with the 30
natter had not been placed on the ile of the
Court. However, 1t was posslble that the papers
would have been sent up to the Court, if the Court
had caused an enguiry to be made in the Registry.
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In the circumstances, the judgment cannot be
allowed bto stand. It is thereforc seb aside with
the oxder for costs and the case 1s set back to
the Court below Lo cnablce the appellant to make a
{resh application for enlargemont of time to filo
their defenco.

The appellants are granted £13.1l.- costs of
their appeal.
(Spd.) 0. Jibowu. Ag. F.C.J.
I concur, (Sgd.) k.C. Nageon de Lestang, F.J,

I concur. (Sgd.) Percy C. Hubbard Ag. F.J.

No. 17
MOTION ON NOTICE

(Title as No.2)

MOTION ON NOTICE

TAKE NOTICiE that this Honourable Court will
be moved on Monday the 10th day of December, 1956
or go soon thereafter as counsel can be heard on
behalf of the above-named defendants for an oxrder
that the time within which to file Statement of
Defence in the above mentioned metter be enlarged
to the 20th day of February, 1954 and for such
further order or other Orders as this Honourable
Court may deem fit to malke in the circumstances.

Dated at Lapgos this 2Vth day of November,
1956,

(Sgd.)
& Akinrele
SOLICITORS TO0 THE DEFENDANTS.

Thomas, Williams, Kayode.

In the Federal
Suprcmo Court

Nos 16
Judgment .

29th October,
1956
~ continued.

In the
Supreme Court
of Nigeria

No. 17

Motion on
Notice.

27th November,
1956.
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Supreme Court
of Nigeria

No. 18

Affidavit in
support of
Motion to
enlarge time
for filling
Defence.

5th December,
1956.

i8.

No. 18

AFFIDAVIT in support of dMotion to enlarge
time for filing Defence

(Title as No.2)

AFPPIDAVIT

I, Aaron Olajide Adeyeye, Yoruba, British Pro-
tected Pergon, Clerk of No. 47, Tolunboh Strest,
Lagos, Nigeria, do hereby make oath and say as
follows; -

1, That I am the Managing Clerk in the firm of
Messrs. Thomas, Williams, Kayode and Akinrele,
Solicitors to the Defendants in the above mentiloncd
matter.

2. That the claim is for an order that the de-
fendants do execute in favour of the plaintiffs a
Deed of Re-conveyance in respect of property at 19,
Williams Street, Lagos.

3. That on the 4th January, 1954, this Honour-
able Court ordered pleadings to be filed gilving
cach side 14/14 days within which Statement of
Claim and Defence should be filed.

4, That owing to difficulties beyond our con-
trol it was not possible for us to get at our
clients to brief us for their defence.

5. That we had however got the facts from our
clients, and the Defence had been filed and scerved
since 20th day of Februvary, 1954.

6. That on the 286th day of February, 1954 the

Defendants filed a Motion for enlargerient of time
within which to file their Statement of Defence,

7. That when the said Motion came up on the 8th
of March, 1954 1t was struck out by this Honourable
Court.

8., That upon refusal to enlarge the time within
which to file Statement of Defence the Defendants
lodged an appeal to  the Federal Supreme Court
sitting at Lapos.

10
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9, That on tho 29th October, 1856, the 3ald
appeal camoe vup belore the Pederal Sunrcemoc Court
Lor hearing.

10. That the appeal was allowed and an order was

made for a fresh appllecation for cenlargement  of
tLime to be madoe.

11. That the 5tatement of Defencoe has been liled,
on the 20th of IFFebruory, 1954 and scrvice of the
sald Statement of Doefence has becen effected on tho
plaintifi's,

12. That the dcfendants have a good defence to
the action,

Sworn to at the udigh Court
Registry, Lages this 5th
day of December, 1956,

(Sgd.) A.0. Adeyeyo.

Before Mo

(8pgd.) J. Bade Ckusani
Comnlssioner for Oaths.

No. 19

COURT NOTES of Order extending time for
filing defence

(Title as No. 2)

Rewane for Applicant
Somolu for Respondent.

Time to file Defence extended until today and
defence filed on 20th February, 1954, to be accep-
ted as now duly filed in time.

£2,2/- costs to Respondent.

Hearing fixed for 26th & 27th July, 1957.

(Intld.) G.L.J.

In tho

Suprome Court
of Niporia

No. 18

Afftidavit in
support of
Motion to
enlarge timo
for filing
Defence,.

5th December,

1956
- continued.

No, 19

Court Notes of
Ordor oxtendling
time for
filing defenceo.

17th December,
1956.



In the
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of Nigeria

No. 20

Statement of
Defence of 2nd

& 3rd Defendants.

17th December,
1086.

20.

No. 20
DEFENCE of 2nd & 3rd DEFENDANTS

(Titleo as No. 2)

STATEMENT OF DEFENCE FOR THE
2ND AND 3RD DERENDANTS

1. Save and except as are hereinafter specific-
ally admitted the 2nd and 3rd defendants deny each
and every .allegation of facts contained in  the
plaintiffs!' Statement of Claim as if each were set
out seriatim and separately denied. 10

2. The defendants deny paragraphs 1 and 4 of
the Plaintliffs! Statement of Claim,

3. With reference to paragraph 2 of the Plain-
tiffs'! Statement of Claim the defendants adnit
that the said W. G. Barber sold and convsyed 90/92,
Broad Street, Logosto the said James Emmanuel Wright
in 1898,

The defendants plead further that no deed of
re-conveyance in clther property was ever made by
the said W. G. Barber to the said James Emmanuel 20
Wright, as the said properties were both sold by
the said W. G. Barber to James Emmanuel Wright.

4, The detendants plead that the sald property
No. 19, Williams Street, Lagos was sold to the
aforementioned James Ermanuel Wright in the year
1923 and further that the sald James Emmanuel
Wright went into possession of the said land and
remained in posgession and oxercised all rights of
ovnership therecof wuntll the time of his death
testate in 1928, 30

5. The defendants deny paragraph 5 of the
Plaintiffs! Statement of Claim and plead further
that after the death of the said James Emmanuel
Wright (deceased) his sister entered into possess-
ion of the said property and exercised all rights
of ownership thereon without let or hindrance.

6. The defendants in answer to paragraph 6 of
the Plaintiffst Statement of Claim admit that all

the present defendants continued the sald possess-
lon of Henrietta de Souza and exercised all rights 40
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Akinrele

21.

ol' ovmership thereof wilthout any challengse to
thelr ovmership or poscsecsion until the plaintiff
inatitutod procecdinga in Suit No. 32 of 1951.

7. The dofendants plecad long possession, ac-
gnlescence, stalo claim, laches and all equitable
defences in support of their defence againat the
Plaintiirls,

8. The defendants will also roly on the Statutes
of Lixitation.

9. Thoe defendants plead further that the plain-
tifLs? Claint is misconceived.

Datecd at Lagos this 17th day of December,
1956,

(Sgd.) Thomas, Williams, Kayode
& Akinrsle

Solicitors to the 2nd & 3rd Defendanta.

No. 21

CALLY SHOLA BARBER

(Title as No. 2)

Odeku for Plaintiffs

Akinrele for Defendants

Akinrele: The subpoenas on 4 witnesses have not

becn served and I may be unable to proceed with the

Defence today.

ORDER: If adjournment asked for now or before end

of hearing it will bse on terms,

I wish to procsed nows

Odclu calls

SALLY SHCLA BARBER: First P,W. Sworn on Bible.

Live 21, Olumegbon Streect, Lagos. Petty Trader., I
mow defendants. They are the children of the
lato Henrietta de Souza.

In tho
Supreme Court
of Nigceria

No. 20

Statement of
Defence of 2nd

& 3rd Deflendants,

17th Decenber,
16566
- c¢ontinued.

Plaintiffs!
Evidence

No. 21

Sally Shola
Barber.

28th February,
1967,

Examination.
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Supreme Court
of Nigeria

Plaintiffs!
BEvidence

——

No., 21

Sally Shola
Barber.

28th February,
1987.

Examination
- continued.

22,

I kmew William George Barber. He was ny
grandfather. He was married according to ZEnglish
law - a Church marriasge. The name of his wife was
Rebecca Barber., They had only one child nared
Gabriel Williams Barber who was my father, My -
father had 7 children. They are, George Bolaji
Barber, Samuel Bandele Barber, Jonathan Babatunde
Barber, Sally Shola Barber, Ebenezer Lolade Barber,
Emily TLande Barber, Henrietta Yetunde Barber,

George Bolaji Barber and Jorathan Babatunde
Barber are both dead and the other all still alive
and are the plaintiffs in this action. The two
who died left no children,

I know the property known as 19, Williams
Street, Lagos. The original owner was Beal Bucock.
He left it In his will to my grandfather - William
George Barber. I produce the Probate of Will of
Beal Bucock which was granted to John Thompgon and
Dick Sawyer (admitted Exhibit 1), In the will a
Crown grant by property was referred to. I produce
the grant (admitted Exhibit 2). I found 1t among
ry grandfather's documents. It refers to property
in Willlams Street.

In 1896 my grandfather mortgaged the land the
subject by the Crown grant. He also mortgeged
property at 90-92, Broad Street, Lagos. The mort-
gageec's name was James Emmanuel VWright. I produce
the deed of mortgage. (admitted Exhibit 3).

Williams Street used to be known as Taiwo

In 1898 my grandfather sold 90/92 Broad
Street to Re. James Fmanuel Wright, There were
conveyances of the property executed. I produce it
(Admitted 4)., He never sold 19 WilllamsStreet,

Lans.

My Grandfather died 1904, In 1901 my grand-
father mortgaged 19, Williams Street to J. I.
Rodrigies. I produce the mortgage (Admitied
Exhibit 5).

My grandfather repaid the mortgage money and
there is a recelpt written on the back of Exhibit
5. My grandfather gave the money to Reverend
Wright to pay to Rodigues.

My grandfather then morigaged it to another
person in 1902, A document was prepared. This ls
it. (Admitted Exhibit 6).
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Afver my grandfather's death my grandmother
was s5Uill living at 19, VWilliems 3treet. My father
(Gabricl) was also living there.

My grandmother and my father, after my grand-
Tather's death mortgaged the property in 1912,
There waa a deed cxecuted. I produco i1t (Admitted
Jxhibit 7). They repaid the mortgage money later
and I producc the throe receipts thoy got in ro-
payment in 1919, 1920 and 1920, (Admitted Exhibit
&)

In 1916 my grondmother was sued in the Court
for non-payment of rates. (Admitted Exhibit 9).

Iy grandmothicr and my father lived in 19,
V/illiams Street aifter death of grandfather up to
1926, All my father's children lived there also.

We were all horn in that house. In 1926 the
premises were demolighed by the Lagos Town Council.,
They firat posted notices on the wall, I saw the
noticea., I did not receive one and as far as I
know they were destroyed. The notices were that
we should leave the house and they were going to
demolish it. The house was dilapidated at back
not alright in front. That was why the house was
demolished. The Council paid compensation for de-
molishing the building. They pald £250 to George
Bolaji Barber my eldest brother who 1s now dead.
Died 1930 while we were living at 19, Williams
Street after the death of my grandfather up to
1926,

The Rev, James Emmanuel Wright was living at
90/92, Broad Street up to 1926. He never told my
grandmother and my father that he was still owner
of 19, Williams Street.

19, Williams Strect is behind and next to 90/
92 Broad Street.

Vhen compensation was paid for demolition of
building in 1926 Rev. Wright was still alive.

I know he made an application for the compen-
sation to be paid to him. Rev. Wright died in
1938, Ile made a will. I got a copy from the Pro-
bate Office which I now produce. (Admitted
Exhibit 10).

In tho
Supreme Court
of Nigerla

Plaintiffs!
nvidenco

No. 21
Sally Shola
Barber.

28th February,
1957,

Examinatilon
- continued.
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No. 21

Sally Shola
Barber.

28th February,
1957.

Examination
- continued.

Cross-
examination.

24.

Rev. Wright has a sister, whose nearest cousin
is Henrletta de Souvza and she 13 the mother of Lhe
defendants in this action.

When Rev., Wright died he left most of his
property to his sister Honrietta de Souza.

ihen house demolished in 1926 we 1seft the
place and it has been and still is vacant land. I
used to visit the place from timoe to tims and one
time I discovered somebody had put some planks -
firewood - there., I made enquiries, I was %told
that the de Souzas had put the planks therc. I
enquired from Henrietta de Souza and Ige de Souza
and went and saw them. I went in the company of
Marian da Perriera an old woman.

Henrietta de Souza caid she had put the planks
there and I asked her why she had not informed us.
She said 1 was forward child. Marian de Diven

died agbout 3 years ago.

In 1949 I heard that defendants were about to
sell the land.” I took them to Court. The casc was
decided. I produce a certified true copy of the
judgment which ended with an order of non-suit
8Admitted Exhibit 11). There has been no appeal
against the decision.

MNobody has ever said that my grandfather had
not repaid the mortgage money on the property.

After the decision on Exhibit 11 we put up a
notice on a signboard that the land belonged to
the Barber famlly.

We now claim a re-cenveyance of the property
and possession of the land.

Crosg-oxamined AKINRELE:

When the house was demolished we all went to
the Town Council and my brother was pald compensa-
tion. Five of us went there and my brother
received the compensation on our behalf, We went
to Town Council near Campbell 3Street, Race Courss
Road. I was given £50 of the money for my sharc.

George Bolaji Barber got thc cormpensation.
Jonathan was dead then. There were then & of us

10

20

30

40



10

20

30

40

25.

There was no plapguo

and I ot £50 for mysolfl.
The hougo was demollah-

aboulb that timo in Lagos.
cd becauge 1t was dilapldated When tho back of
tho house was brolion we wore warned to leavo tho
house. Thoe warning wag before the noticoe was put
up.

Waen I found the planks on the land I went to

Venriotta de Souza and she caid I was too forward
and should go away.

In 19560 I took action against Henrictta de

Souza. Vhen I protesteod about the planks Rev.
Viricht wags then dcad. Ho had just died before
then,.

Ro-examined ODISKU

Later my brother went to see Henrletta de

Souza., I did nof go to soe her in 1949,
No. 22
ENILY OLAMIDE BARBER
ODEKU calls

BMILY OLAMIDE BARBER: Second P.W. Sworn on Bible,
Live 21, Olumegbon Strect. Sewing mistress. I
know last wltness. She is my elder sister, I am a
daughter of Gabriecl Barber. I know defendants in
this case. I lmow the property 19, Williams
Street. I was born there and so were all the
children of Gabriel. We all lived there until
1926. In that year the Government broke it down -
Lagos Town Council. It was demolished because
someone died in the house and the Councll said it
was very old and dilapidated. Compensation of
£250 was paid to all of us. It was paid to George
Bola ji my brother.

I knew Rev. James Emanuel Wright, In 1926 he
was living next door 90/92, Broad Strest. To my
nowledge he did not ask for any compensation for
the demolished house. DRev. Wright is now dead,
died 1938, All the time we lived on the property
up to 1926. Rev. Wright never asked any menber of
our family about any mortgage debt on the property.

My father had scven children. PPive are alive

In tho
Supremo Court
of' Nigeria

Plaintiffg!
Evidenco

No. 21
Sally Shola

Barber.

28th Pebruary
1957,

Cross-~

examinatlon
- continued.

Re-examination,

No. 22

Emily Olamide
Barber,

28th February,
1957,

Examination.
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of Nigerla

Plaintiffs!
Evidence

No., 22

Emily Olamide
Barber.

28th February,
19587,

Examination
- continued.

Cross-
examination.

No. 23

Adebayo
Benjamin,

28th February,
1957,

Examinatlon.

26 .

today. They are all the plaintiffs in this action.
The two who died had no issue. George Bolaji

- Barber died 1930. After 1936 I used to see the

property when passing. We took action against the
defendants in 1950, The property 90/92, Broad
Street was owned by my grandfether sold by him to
Rev. Wright, Nobody ever challensged us as regard
to the property 19, Williams Strcet.

We are claiming as per our writ of Sunmons,

Crossg-cxxamined AKINRELE 10

The person who died on the property in 1926
died of IFever. I did not know of any epidemic
then.

I was very samall then. I was about 10 or 11
years of age then. I was able to understand what
was going on. I don't know of any plague in 1933.
My brother told me he had been pald £250 compensa-
tion when he received the money. I only know of
the money when it was paid to him. My Dbrothor
used the money to educate my slster and myself. 20
Some of us he gave thelr own share.

No. 23
ADEBAYO BENWJAMIN

ODEXU Calls

ADIBAYO BENJAMIN: Third P.W. Sworn on Bible.

9, Odu Abore Street, Muchin., Architect and Asst.
Surveyor. I know the Barber family very well.

Since my childhood days. I know Rebecca Barber

and Gabriel Barber father of the plaintiffs. I

know the property 19, Williams Street, It belonged 30
to the Barber family. They were living there until
1926,

The property originally belonged to George
William Barber the grandfather of the plalntiffs
and on his death it passed to his son Gabrilel and
widow. They live there with their children all
the time. I am a cousin of the Barber family and
used to visit them freguently and I lived very
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ncar. Tho Barber f{amlly always paid the water Ir tho
ratcys and were rccognisced as the ovmers ol it. Supreme Court

of Nigoeria
T mow Rev. James [manuel VWright, Ho 1livod

90/92, Broad Street about adjoin 19, Williams Plaintiffs'
Strect, Lvidence

fn 1926 thc 19, Williams Street was dewmolished No. 23
by Lagos Town Council because it was in a bad
condivion. Hobtice was served on Mrs. Rehecca Adcbayo
Barber and posted on the walls of the house. Com- Ben jamin.
pensation was pald to one of the Barber children - 28th February,
George Bolaji Barber. It was 2250. Rev. Wright 1957 .
was then alive and living at 90/92, Broad Strect .
next dooxr. Ag¢ Tar a3 I know he did not ask for Examination
compenaation, Up to the time it was demolished - continued,

nobody Lo my knowledgs asked the Barber family for
repayrient of any morigage money on the house.

Rev. Wright left a Will. I know Henrietta de
Souza, sister of Rev, Viright and mother of defend-
ants in this case.

The name of my ovwn father is I.Bagon Benjamin,
He was an architect, Civil Englneer and Licensed
Surveyor. He 1s now dead. I worked with him when
he was alive.

I rcmember my father making a plan in connec-
tion with Rev. Wright's estate. Sometime after the
dsath of Rev. Wright the executors of his Will to
my father in my presence to survey 90/92, Broad
Street, for purposes of a conveyance. I was pres-
ent at the survey and boundaries pointed out by
the representative of the Executors and the adja-
cent propertles wercec shown on the plan we preparad.
We understood from the Executors that they
were that we should survey 90/92, Broad Street.

We handed over the plan to Executors.

After the Rev. Wright's death nobody to my
knowledge approached the Barber family for payment
of any mortgage debt on the property.

I never heard that Rev, Wright made objection
to compensation being paid to Barber family.

Crosa-examined AKINRELE : ' Crosg-
examination.

I got it from the Land Reglstry that 19,Williams
Street belongs to the Barber family.
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No. 23

Adebayo
Benjamin,

28th PFebruary,
1957,

Cross-
examination
- continuned,

Re-examination.

Defsndants!
Evidence

No. 24

Samuel Simeon
Ige VWiright
Souza,

lst March,
10857

Examination,

28,

I think Ceorge Willliam Barber died about 1904.
I was only one year old then. Mrs. Rebecca Barbor
told mo. I don't know the amount of the water
rates paid on the property.

The property was demolished because it wes a
dangerous structure, DNy father valued the property
on behalf oif the Barber family at £250 and Lagos
Town Council accepted that figure. My father
actually received the money a hundred went to 10
George for distribution.

I know 1st witness very well. 3She asked me
to give evidence 1n this case.

I never knew of any rmortgage on the property.

Rev, Wright was not given notice of the demo-
lition.

Re-examined ODBKU:

I knmow there was former proceedings In this
matter In 1950 and gave evidence in that case.

Plaintiffs! Casse 20

Adjourned to tomorrow -~ 1lst lMarch.

(Intld.) G.L.J.

No, 24

SAMUEL SINEKON IGE WRIGHT SOUZA

FRIDAY THE 1ST MARCH, 1957.

Qdeku for Plaintiffs
Akinrele for Defendants

AKINRELE Calls

SAMUEL SIMEON IGE WRIGHT 3S0UZA: First D.W,
on Bible. 92, Broad Strect, Estate and Cormcrcial 10
Agent. I know the plaintiffs only since this casc
started in 1953. I am Executor and Trusicoe of the
Bstate of the late Henrictta de Souza.

Sworn
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I know the property 19, WilliamaStrcet. Thoro In the
vas a mortgage of tho property in 1896. It was by Supremg Court
t/illicon George Barber to James Enmanucl Wright, I ol Nigeria
producc the deed (Admitted Ixhibit 12). I --.-- _
19, Willians Strect end 90/92, Broad Street. Dofendantsa!

‘ Evidence

In 1898 Jawoes Raanucl Wright purchased 90/92,

Broad Skrcet property. I produce the original No. 24
conveyance (Admittod Exhilbit 13). 19 Williaems
Streot remained mortrased. Samuel Simeon
Igo Viright
In 1923 tho bullding in 19, Williams Streot Souza.

wag demoliahed by Lagoca Town Council. James Emgnuel 1st March
Wpight then cave ingtructions for the sale of tho 057 °h,
land by auction. The auction was held and Lawyer *
Akingsemovin bought it. He bought it on behalf of Examination
tho vendor James Fmanuel Wright. - continued,

James Emanucl) Weight went into possession
after the auctlon. He kept wood and cattle there,
firewood and poulbry. At that time he was living
at 90/02, Broad Street, which is next door to 19,
Williams Strect. He continued to occupy the land
until the time of his death in 1928, On his death
his sister Henrletta de Souza took over poasession,
She builld part of it and let out part of it,. The
first tenant was a carpenter. It was occupied Dby
him up to the time of her death in 1946, After her
death I continued to let the land, and rent was
pald to me. Tho three tenants remained on the land
and nohody ever approached me about the land. The
1ot plaintiff never approached me and my -----
ag she said. I never met her until this case
gtarted. She never had any transaction with me
about the land 19, WilliamaStreet.

I therefore claim the property for the Estate
of my late sister.

Cross-~examined ODEKU: Crosg-
examination.

I was born in 1898. I have lived in -differ-
ent part of Nigeria. The building was demolished
in 1923, I am sure it was 1923 not 1926. My uncle
Rev. Wright gave instructions for the sale of the
land In 1923. At that time I was living with my
mother Henrietta de Souza at Abeokuta.

I waa not present at the auction sale. I read
the deed of purchasc and that is where I got wmy
information from. I can't remomber who required
the deed as tender.
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- continued.

30.

In 1944 my mother handed me the dJdeed of pur-
chase together with the grant of 19, WilliamsStreet
Exhibits 8 and 9. Mr. Leigh a family friend and
advigser, my mother told me so. It was handed over
to Mr. Leigh to make a conveyance to my mother.

The grant she handed over was the original Crown
Gront of 19, Williams Street. 1In the grant she
inherited from her brother.

I read in the purchase receipt but the lond
was sold in 1923 for about £83. Mr. Lelgh is now 10
dead. I applied to the Leigh family for the deeds
but they said there was no trace of thaem.

There was a purchase receipt. I am speaking
the truth. I don't ¥mow who signed the purchase
receipt., The auctioneer was Soyemi Alder. He is
also dead.

I am Executor and Trustee of my mother's
Estate. My uncle Rev. Wright left g Will., I sece
Exhibit 10, I have read it and have a copy myself,
Most of the properties belonging to Rev. Wright 20
were gifted to my mother. Rev., Wright died in
1928, His Will was made in 1910 and that is why
it does not depict 19, Williams Street. I know it
was mortgaged before 1910 but he rmst have dis-
regarded that. From 1904 to 1914 I was at Abeokuta.
I came to Lagos 1915 to 1920. I was not a boy. I
was 1living then at No. 8, Marina Lagos, Then 1921
to 1925 I was stationed at Abeokuta and I was go-
ing between Abeokuta and Lagos. In 1926 I joined
the Government as a teacher and was stationed at 30
Warri. I stayed thers until 1928, I returned to
Lagos in 1928.

Between 1915 and 1920 my uncle lived at 90/92,
Broad Street,

It adjoins 19, Williams Street. £ did not know

the veople living at 19, Williams 8treet then. I
don't know the late James William Barber nor Mrs.
Rebecca Barber. I know one of the children of the

Barber famlly - Banji Barber.

T did not krnow him between 1920 and 1926. 40

I know nothing about compensation being paid
when the building 19, Williams Street was demolish-
ed by Town Council. When it was demolished mnmy
uncle living next door might be aware of the
demolition. I know nothing about £250 being paid.
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31,

I seo Ithibit 3. The Mortgage of 19, Williams
Street and 90/92, Broad Strect for £125.11. 6d. My
uncle bought 90/92, Broad Strecet for £300. I say
that the mortsagoe money was not repaid at that timo
althoush my uncle pald over £300 to the mortgagor.

In the case 32/1951 I did not give evidence.
Yhat I am saying now is the truth.

Thore 18 no quarrol between me and lst delend-
ant. I don't know that lzt defendant has not put
on any defcnce.

iy wecle put flrewood, poultry and wall on
the land. I saw the Tirowood then in 1928.

I can't say il thore was anything on the land
before that date.

No. 25

BUARY ALAGBIDE

AKINRELE Calls

BUART ALAGBEDE: Second D.W, Sworn on Koran and
Live at Olusi Street, Lagos. I don't know the’
number, Firoewood cutter. I know the last witness
3rd Defendant., I hired some land from his mother
who ig now dead. I pald rent to her during her
life time and I have boeen paying rent to 3rd De-
fendant since her death., I paid 16/- per month.

Nobody else has asked me for rent. I produce
some ol the recelpts for rent I got from 3rd De-
fendant.

These aro all thes receipts 1 have been given
I have paild 3rd delfendant every nonth since her
mother died. I don't know whether all the receipts
are in the bundlo I have given you or not. They
are all 1 have seon, some have been destroyed and
some lost. I produce all I have (Admitted Exhibit
14) (Fote, they cover a period 1949 to 1956).

Nobody was working there before me as far as
I tmow, I hirced the land from 3rd Defendant!s
mother.

T had a master when I was a labourer - I know
one Awoyele., I don't kxnow if he worked in area.
When I hired the land I did not know anything about

it.
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‘32‘

Cross-examined ODEKU:

I was just informed that I was to give evi-
dence in this case yoesterday night.

When I first took over the land I met nobody
on the land. I found no traces of firewcod on it
when I took 1t over. 1t was bare, vacant land.

I never heard that therc was any dispute over
the land. I don't know what is written on the
receipt Exhibit 14.

Wo. 26

SAMUEL SIMEON IGE WRIGHT SOUZA

SAMUEL SIMEON IGE WRIGHT SOUZA: 1st D.W. (recalled
at request of Akinrele and put in duplicates of
receipts said by last witness to be lost).

I issued receints for the rent received from
the tenants of 19, Williams Street, who were put
there by my mother., I produce my counterfoil re-
ceipt books. They are all counterfoils of receipts
given by me since my mother died in 1946. (Receipt
books tendered and admitted as Exhibit 15) on
ground that originals have been lost or destroyed.

(Intld.) G,L.J,

Cross-examined ODEKU

I don't know where the originals of the re-
ceipts are. They were given to the persons who

pald me.

AKINRELE; My witness has not been served with
the process issued.

COURT: Some effort should have been made before

- the case was called to find them out and to inform

the Court. No effort has been made, Ad journment

will only be given on terms.

Ad journed to 7th March.
to Plaintiffs.

Three gulneas costs

(Intld.) G.L.J.
1/3/57.

10
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No., 27

CATILERIIIE AYODELE SOUZA

THURSDAY TIIZ 7TH DAY OF MARCI{, 1957.

Odekun for Plaintiffla
Akkinrele for Dcfendants
AXINRZLE Cells

CATIERINE AYODELE SOUZA: Third D.VW. Sworn on Biblo,
Live 92, Broad Street, Lagos. 3rd Defendant 1In
this case. I know the property at 19 Willigma
Streets IHenriettn dc Souza was in posscssion of
19, WilliamsStreet, 1928 - 1946 when she died.

She let the property out to tenants. I know
onc Awoyele. He was one of the tenants, Henrletta
de Souza was my wother,. I found somo documents
among ny mother'!s effects when she died. I produce
one of thoem (Admitted Exhibit 16).

I know D,W.2 Buari (indicsted in Court). He
was onc of the tenants of 19, Williams Street.

Awoyele was the tenant before Buari,

I knew the late Rev. James Emanuel Wright. Heo
was my uncle. I produce the certified true copy
of the Ixecufion account on the Estate of J.E.
Wright (dececased). (Admitted Exhibit 17).

Cross-oxamined ODEKU:

I am one of the defendants in this action. I
have never come to Court before this morning in
this cases I have not been compelled to say what
T have said,
with my mother Henrietta de Souza. 1st defendant
also lived there wlth us dulng the same year.

I kmow 19, Willlams Streeb was sold. It was
sold to Rev. J. E. Wright. When John William
Barber nortgaged the property 90/92 Broad Street
and 19, Williams Street in 1896, In 1898, he sold
the property at 90/92, Broad Street to James
Emanucl Wright, He paid £300 for 1t.

I know the 1396 mortgage of both propertiles
wag for 125,

From 1920 to 1928 I l1lived at Abeokuta

In the
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Catherine
Ayodole Souza.

7th March, 1957,
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54,

Vhen paying £300 for the property 90/92, Broad
Strecet, Jamcs Emanuel Wright did not deduct the
£125 from tho purchase price to settle the mortgage.
I saw the paper that is how I know. I found the
given to my late mother by
Executors of J, E. Wright (deceased). We saw from
the papers that the £125 mortgage money had not
been repaid to J. E. VWright. I think this paper
should be In the custody of my late mother's cxe-
cutors. The paper is not in our hands. The paper
showed that the £125 had not besn repaid.

JormWilliam Barber gave authority to my late
wnele J. E, Wright to sell the property at 19,
Williams Street. He sold it by auction; Soyemi
was the auctioneer. It was bought by Lawyer
Akinsemoyin on behalf of James Emanuel Wright him-
self.

The instruction to sell was given in writing.
The paper might be with the Executors., It was sold
for £83 in 1923, James Emanuel Wright obtained a
receipt for the payment of £83. I saw the receipt.
I don't know where it is now. I understand Mr.
Leigh got it from my mother. Property was sold in
1923. I saw the receipt. I was not present at
the sale as I was at Abeokuta but when I came to
Lagos I saw the recelipt myself,

I heard the house was demolished in 1926 but
I was not in Lagos then. I don't know 1if compensa-
tion was paid. I was born in Lagos and am 63 years
old now. I was 8 years old when we went to
Abeokuta - in 1902,

I don't know the lst Plaintiff. I have never
seen him before. I was away from Lagos between
1902 and 1928 but I was told what happened to the
property.

The information is what I was told and what
I saw in documents connected with the property.

I saw Awogele at 19, Williams Street myself.,

I don't know what year this was, He paid rent
to my mother and my mother gave him receipt. 1
nhave nothing to show to the Court to support this
other than Exhibit 16.

Buari D.W.2 worked with Avjoyele, He worked
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with Avioyole beforo on this property. When Awoyeolo
failed to pay ronv my mother sued him,

Vhen Buari came to the land he mot scmeone
thera.

It was a person named Iya Onldodo Olanrewa ju.
It wvan soon aflter weo cone there from Abeokuta in
1928. e was roarving poultry and goats, Ee paid
rent alao. Tho land was partitioned into plots
and rnany people came to hire it, Buari and Iya
Onidodo were tenants al the same tine on the land.

I think Buari is Seclling lies if he says he
viag -about on the land.

L know Jaines Emanmucl Virignt left a Will, 1
saw it. IHe gave most of his property to my mother
Henrietta. 19, William¥Strcet was bequeathed to
ny mother in the Uill.

19, Williams Streot does not belong to the
Plaintiffs.

No. 28

OLUBIYI TAIWO JIBOWU
AKINRELE Calls

OLUBIYI TAIWO JIBOWU: Fourth D.W. Sworn on Bible.
Livo 43, Breadfrult Streot, Lagos. Clvil Engineer,
I know the 1st Defendant. I lmow 19, Williams

Street. I was living oppoasite it before, I lived
at the junction 855, Broad Street.
I lnow late Jamcs Emanuel Wright., In 1918

there was an epidemic in Lagos. The house at 19,
Willians Street was well built house then.

In 1920 or 1921 there was another epidemic
and there were found to be plague rats in 19,
Williams Strcet and the house was demolished on
this account. That was about 1921. I was living
opposite the house in 1921. When broken down the
19, Villiams Street property was serving as a back
yard to Rev, J.E. Wright house. In 1923 the pro-
perty was sold by public auction. Auctioned by
Soyemil Alder. I don't know how much was paid for
it. ZLawyor Akinsenoyin bought it., late J,E.Wright
told me that he had given instruction to Lawyer
Aklnsewoyin to buy 19, Williams Streot for him.

In the
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36,

Cross-examined ODEKU:

I livedin 55, Broad Street from 1917 to 1924.

' 55 Broad Street is directly opposite 90/92 Broad

Street. To get to 19, Williams Strecet from 55
Broad Street one hasgs to cross the street and go
dovm WilliamsStreet.

I was not present at the auction.

19, Williams Street is about 100 feet from my
house and I could see the auction going on., I did
not actually attend 1t. I saw it from my window. 10
I know 1t was knocked down on the bid of Akinsemoyin.

1st Plaintiff used bo live in 19, Williams
Street before it was demolished and her mother. My
own Tailor used to work on the verandah. I don't
know anyone else living there. Don't know family
of 1lst Plaintiff. -

I can't now say if I saw any notice posted on
the house before it was demolished. I don't know
if compensation was paid.

I did not know the father of 1lst Plaintiff, 20
only the mother., D, W. 1 Samuel Ige Wright is my
acquaintance - not my friend.

Defendants Case

No. 29

COUNSELS ADDRESSES

AKINRELE gddresses Court.

Judgment (Exhibit 11) Statute of Limitation
not considered. After protest by lst Plaintiff in
1928 she took no action.

Applied to this and brought her {irst 30
action in 1951.

Henrietta in pogsession -~ holding

Plaintiff never in possession, Will made in
1910 - W,A.C.A. 104/1954 Judgment Enitan Idu v,
Koledoye. Johnson v, Todd 1843 - 5 B,E.,A.V, at
Page 601.
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ODLKU: In the
Supreme Court
Claim that mortpage fully satigfied. Property of Nigerila
originnlly belonged to George Willinm Barber, —_—
tiortrased In 1896 for £125 (Exhibit 3) No. 29
Mortgased arain ln 1901 (Ixhibit 5)
llortzagod apain in 1902 (Exhibit 4) Counsels

Addresses.
7th March, 1957.

+xhibit 9 Posgscssion by Barber family, Odeku (for
Water rates paid by them., 1st Defendant not in Plaintiffs).
Lagoa at material times. DBarber died in 1904 -
Instructions said to be glven by him for sale much
late.

IExecutors rcier to XExhibitl 2.

Actlon is for reconveyance - mortgage debt
paid.

Receipt from 1949 - Action late 1951 Vol., 12
Selected Judgment Page 106, W.,A,C.A. Thils does
not run in a case and a3 this Chief Ebenezer v.
Keku Akanbi,

No tenant on land by Henrietta - No receipt
in her 1life time. No evidcence of long posscsaion.
Exhibits 16 and 17 worthless.

See Exhibit 7 refers to Williams Street not 19.
CIAOVO
Judgment on 15th March.

(Int1d.) G.L.J.
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In the No. 30
Supreme Court
of Nigeria J UDGMEDNT
No, 30 IV THE SUPREME COURT OF NIGERIA
Judgment. IN THE HIGH COURT CF LAGOS
15th March, 18957. FRIDAY the 15th day of MARCH, 1957.

BEFORE TilE HONOURABLE,
MR, JUSTICE GEOFFREY LIONEL JOBLING
Jd UDGE

Suit 1i0.568/1953.

BETWEEN : 10

SALLY SHOLA BARBER

EMILY LANDE BARBER

HENRTIETTA YETUNDE BARBER

SAMUEL BANDELE DARBER

BEN LOLADE BARBIR Plaintiffs

- and -~

ANGELINA AREFUNWON
CATHERINE AYODELE
SAKNUEL S. I. WRIGHT DE SOUZA
Defendants 20

JUDGMENT

ODEKU for Plaintiffs:
Defendants in person,

The plaintiffs seek an order that defendants
execute a re-conveyance of certain property to
themselves and also claim recovery of possession
of the sane property.

The evidence shows that the land in guestion
is known as 19, Willioms Street, Lagos and was
originally owned by William George Barber who 30
married Rebecca Barber and had one son Gabriel who
was survived by seven children five of whom aro
the plaintiffs the other two having died.
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In 1806 William George Barbor mortgaged, 19,
Williams Strceet, and an adjoining propoerty knovm
aa 90/92, Broad Strcet to the Revd, Jamea Emmanucl
trisht for £125 and in 1898 sold 90/@2 Broad Stroot
to Tho mortgagec. A conveyance of this propoerty
wag duly cxecuvted.

In 1901 Willliam George Barber apain mortgaged
19, Williams Street to another Mortgagee but re-
paid it in the sawe year. He then mortgaged it
for the third tlme 1In 1902 and after his death in
1904 his wifo Rebecca and her son Gabriel rcpald
tho loan by Instalmcnts In 1919 and 1920,

Accordlng to tho lst Plaintiff she and her
brothoer and sister were all born at 19, Wllliams
Strect and lived there with their fgther and pgrand-
mother (Rebecca) until 1926 when the building was
demoliahed by the Lagos Town Council, It geems
clear from tho fact that Rebecca was sued for water
rates in 1916 that she occupied the premises then.

It is alleged by the lst plaintiff that com-
penaation of £250 was pald by the Town Councll to
her eldesat brother who 1s now dead. This is sup-
ported by ths 2nd plaintiff and the witness
Ben jamin.

After James Emmanuel Wright had purchased
90/92, Broad Street he lived there until his death
in 1928 and was there at the time compensation was
paid for the dermolition of the building but made
no claim for it., On his death his slster Henrietta
de Souza the mother of the Defendants inherited
most of his property and lived at 90/92  Broad
Streoet, It appcars that this property adjoins 19,
Willlams Street and after the demolition of the
house on the lattor in 1926 Henrietta de Souza
made some usec of the land ag 1lst Plaintiff states
shc found some I'irewood and planks there, She pro-
teadtod to Henrietta but was told she was a forward
child.

Later alter Henrietta had died 1lst plaintiff
hcard that Defendants were trying to sell 19,
WilliamsStreet and she Lnst\tuted proceedings in
the Court.

During thsse proccedings it came to light that
the logal eatate was still vested in the Rev. James
Irmmamiel VWright and his heirs as there had becen no
re-conveyance of the property and an order of non-
sult wvas made,

In the
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Judgment.

15th March, 1957
- continued.
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40,

The Plaintiffs then instituted these proccecd-
ings to obtain the re-conveyance submitting that
the proper infercnce Irom the facts is that the
amount of the 1896 mortgage had boen repaid.

The evidence for the defendants differed on
geveral grounds. It was to the effect that 19,
Williams Strect was demolished in 1923 - not 1926
~ and that this was bcecausge it was found o beo
infested by rats at the time of a plague epidomic,

Further it was stated that aftcr demolition
of the building the mortgagee I, E, Wright gave
instructions for the sale of the plot and it was
sold by public auction to a lawyer named Akinse-
moyin who bought 1t on behalf of the Mortgagee.

lio documents were produced to support any of
these assertions. After the sale the purchaser
J.E. Wright used the land, which was a vacant plot
forming a kind of Court yard to his own house
90/92, Broad Street, for keeping firewood, poultry
and cattle on it and on his death in 1928 the land
paszed to his sister Henrietta who let it out in
parts to tenants.

None of the witnesses for the Defence know
anything about compensation being paid for the
demolition of the bullding.

The points on which findings of fact are
necessary are therefore, first whether the build-
ing was demolished in 1923 or 1926, secondly
whether compensation was paid, thirdly whether the
property was auctioned in 1923 and bought by J.E,
Wrizht and fourthly who has been in possession
since the demolltion.

The evidence of 2nd and 3rd defendants is not
of much assistance on the first three of these
matters as they were absont from Lagos at the mat-
erial times. They only repecat what they been
t0ld. 2nd Defendant was away from 1902 to 1928
end 3rd Defendant was only living in Lagos from
1915 to 1920 during the poriod 1904 to 1528,

The main evidence for the defendant on the
date of the demolition is therefore that of their
witneas Jibovu who saild he though it was in 1921
at the time of an epidemic. On the other hand the
plaintiffs were present and had every reason to
remember when thelr house was demolished. 1lst and
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11,

ond plainuiffs impreased as truthful witnesses and
they are cupporbct by the witness Benjamin who also
olves ftrat hand evidencc. I accept their cvidonce
that the houuce was domolished in 1920.

On vhe queslhion of compensation I sec no
recason Lo disbelieve the nlaintiff's cvidence but
thelr unsupported atatcrients are not sufticient to
prova tho payment with any degree of certainty. I
find thorclora bthat it has not been proved.

‘e dofence witnessos except Jibowu all speak
of wvhni: they have been told of the allceged aucltion
in 1923. Jibovu cuyc ne gaw the auction going on
from his housc vhich iy only 100 feet dislant from
19, Willlams Strect wherc it toolt place, I was not
at all Lmpressed with this evidence or with the
aszgertion that the witness heard the property
lmocked down to +he lawyer Akinscmoyin. If tho
auction toolk place after the demolition 1t might
have concerned property on the land that was said
to have veen liept there., I regard this witnesg!
avidence as insufficient Uo prove the land was
auctioned and as it ig completely unsupported by
any documentary evidenco and no conveyance has
been produced I find that the auction did not take
place a3z alleged. I should add that the attempt
te show that the documents had passed out of Dec-
fendants ! hands and had been mislaid by a third
party was entircly unsatisfactory and I rejected
thias cxplanation of their abscnce.

The question of who has been in posgession
remaing.

The plaintiff's were clearly in possession up
to the demolition of the buildling in 1926. After
that they visited the place occasionally and state
that they protested when they found it being used
Tfor the deposit of firewood by the Defendants!
mother. They 2180 took action when they heard
defendants were about to sell the land.

f'or the defendants it is stated that the land
wags used to keep cattle and poultry and firewood
on it and that Henrioetta let out plots of the land
to tenants. After carceful consideration of the
witnesses and the evidence they gave I am satisfied
that during Henrietta's lifetime from 1926 to 1946
the land was not ussd by her for more than the
cccasional deposit of firewood., It is true 'thab
if we arc to believe the account of the administra-
tion of J. E. Wright's estate (Exhibit 17) and
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assume that the references to Williams Street refer
to No. 19 of that Street, the land was also used
on seven days in 1928 - 30 for the deposit of Kola
nute before their sale. But it is unlikely that
this entalled their being lkept on the land for any
length of time., I am algo satisfied that there is
no reliable evidence that Henrletta let out the
land to tenants. Mo receiplt or counterfoils for
rent paid to her were produced and thelr vwitness
on this point, Busari Alagbede, was a man of oh-
viously wealkk mentality whose cevidence could not be
accepted without corroboration.

I am satisfied that the land was let by 3rd
defendant to tenants betwecn 1946 and 1956 but for
deposit of firewood only. On the question of
possession I find therefore that the facts are
that the plaintiffs vacated the property in 1926
but visited the place from time to time and pro-
tested when they consilderced anyone was exercising
rights of ownership over it. The land was vacant
and they did not seriously object to it being used
occaslonally by their neighbour for the deposit of
firewood. '

I find that the defendants made occasional
use of the land for firewood between 1928 and 1946
- how often has not been proved - and let it out
between 1946 and 1956 but the letting was of such
a nature that it would not necessarily have come
to the notice of the Plaintifls.

Counsel for the defendants submitted firat
that the claim was barred under the Statute of
Limitations and secondly that in any case tho de-
fendants had been in long and peaceful posscession
of the property and could not now be disturbed.

The Statute of Limitations was pleaded and
the defence was available to defendants. Under
Section 12 of the Limitation Act 1939 a Mortgagor
1s barred from redeeming the land where the Mort-

gagee has been in possessioa for 12 years.

In my view the occasional deposit of firewood
on the land by Henrietta de Souza was not an entry
into possession. The letting of the land by 3rd
Defendant betwsen 1946 to 1956 may be but, even
if it is accepted as poasession by the Mortgagee,
time would only run from 1946 to 1951 when pro-
ceedings against the defendants were first insti-
tuted, a period of some 5§ years.
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L {3nd Sheveforec that Section 12 of tho
Linsiteticns Act 1039 does not apply to bar the
plaintifls from redecenir;: the mortgage.

But the plaintiffc claim that the mortgage
moncy vas wvo-pald in 1893 at the time of the sale
o’ the Broad Strect nronecrty to the mortgagec.
This claim mal now e congidered as 1f it is truc
then the llort;wgor became the tenant at will of
the Mortrcriece from the date of repayment and the
legal estate o) the liortgagee would be oxtinguished
arcor twyeclve yearg adversce possgcession of the hort-
nagor - (see Sands Lo Thompson (1833) 22 Ch. D.Gl4
and 32 . and ., Dizesh 471). There iz no direct
prooi’ of rec-payment of tho wortgage but it was
subrdtted rfor the plaintiffs that the proper in-
Tercnce from the clrcuwistance Jdisclosed was that
it had been.

It appears from the documents tendered that
these two propertios 90/92 Broad Street and 19,
YIilliams Strecot werc wortpaged for £125 and that
90/92, Broad Strect was sold to the rmortgagee in
1898 Ilor £300. Iurther the Mortgagor again mort-
garged 19, Williams Strect in 1901 and also in 1302
and repaid the loans in each case.

It is inconcsivable that the Mortgagee would
purchase one of the mortgaged properties without
deducting the full amount of the mortgage from the
purchasc price. I agrcoe that this taken with the
Tact that the mortgagor thereafter acted as if the
property was Ifrec from encumbrances constitutes a
zood ground for assuming that the loan of £125 was
fully rcpeid at the time the 90/92, Broad Strect
was purchased by the bortpagee.

After consideration of the evidence I am fully
satisfied this 1s so. The Mortgagor thercfore be-
came the tenant at will of the Mortgagee in 1898
and as I have already found he and his successors
in title were in possession up to 1926 - a period
of some 28 years, it follows that the mortgagee's
title has been extinguished.

It also rollows from the facts I have found
above thut the defencdant's claim to long possession
cannot be accopied.

I enter judgment for the plaintiffs with costs.
The defondanta to execute a re~conveyance of 19,
Yillinme Street to the Plaintiffs and to give up
vossession to plalabtiffs fortiwith. Costs (includ-
ing disbursements £20) assessed at sixty guineas.

(Sgd.) Geoffrey L. Jobling
JUDGE.

In theo
Supreme Court
ol Nigeria

Ho. 30
Judgment .

15th March, 1957
- continued.
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Ho. 31
NOTICE AND CGROUKNDS OF APPTAL

IN THE FEDERAT SUPREHA COURT, LAGOS
| NOTIGE OF APPEAL

(Rule 12)
Suit No.566/1953,

BETWERN 3

1. SALLY SHOLA BARBER )
2. EMILY LAWDE BARBER )
3. HENRIFTTA YETUNDE BARBILR )
& )

)

4, SANUEL BAWDELE BARBIR Pleintiffs/

5. BEN LOLADE DARBER Respondents
- and -

1. ANGELINA AREFUIWON )

2., CATHERINE AYODELE ) Defendants/

3. SAMUEL S. I. WRIGHT SQUZA) Appellants

TAKE NOTICE that the Defendants being dls-
gatisfied with the Jjudgment of the High Court,
Lagos, contained in the judgment dated the 15th
day of March, 1957, do hereby appeal to the Federal
Supreme Court, Lagos upon the grounds set out in
paragraph 4.

AND tho Appellants further state that the
names and addresses of the persons directly affect-
ed by the appeal are those sot out in paragraph 5.

2. VWhole Judgment.
3. Grounds of Appeal:-

(1) The learned trial judge erred in law in
holdlag that the doulings with the pro-
perty by the defendants! predecessor were
inconsistent with the mortgage to the
defendants.

(2) The learned trial judge crred in law in
holding that the limitatilon does not apply
to the present case.

(3) The learned trial judge erred in law and
in fact in rejecting the plea of long
possesgion,
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(4) The loarnod trial Judge misdirceted him-
sell in 'awr on the facts in holding that
tho plaintifls predecessor must have de-
ducbted thie nmortpoace debt from the sale of
the properly at Wo. 90 and 22, DBroad
Strect, Laros.

(5) Tudgment ao0dnst the weipght of cvidenco.

4. Relloe!l gsousht Trom the Federal Suprome

Court .

(SN I

CT

L] L4

That the judiaaent of the court below be set
acztde and for wny further or other Orders as
tho Court nmay decm Tit to nake in the circun-
ctancen.

5. Porscorns dirxzculy aitected by the Appeal:

Wancss Addresacs
Sally Shola Barber )
Tmily Lande Barber ) ¢/o their Solicitor,
Henrietta Yetwnde ) Mr. J.A. Odeku,
Barber ) 10, Oroyinyin,
Sarmel Bandele Barbelr ) Lagzos.
Ben Olade Barber ).

Dated at Lagoz this 19th day of March, 1987.

(8gd. ) Thomes, Williams, Kayode

& Akinrele

APPELLANTS' SOLICITORS.

In the Pcderal
Suprome Court

No. 31

Notice and
Grounda of
Appoeal.

19th March, 1957
- continusd.
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Ho. 32

COURT NOTIS O ARGUMENT

IN THE FEDERAL SUPREME COURT OF MNIGERIA

HOLDEN AT LAGOS

WEDNESDAY THE 7TH DAY OF MAY, 1958

BEFORE THEIR LORDSH.?PS

SIR ADETOKUNBO ADEGBOYLGA ADEMOLA, Kt.,

FEDERAL CHIEF JUSTICE
WILFRED HUGH HURLEY AG. PEDERAL JUSTICE
SAMUEL OKAI QUASHIE-IDUN AG. FEDERAL JUSTICE 10

FSC.225/1957
A, AREFUNWON & 2 Ors. Appellants

Vs.

S.S., BARBER & 4 Ors. Respondents

AKINRELE for Appellants
ODEKU for Respondents

GROUNDS 1 & 4.

Refers to p%ﬁe 43 of the Record line 13

et Seq. en lines 25 to 28, A
Reconveyance was made of 90/92 Broad Street. It 20
mortgage debt was paild on 19 Williams Street, why

was not a reconveyance made? It is inconceivable

that a reconveyance was not insisted on if the

money was paid,

Mere fact that three mortgages were made even
it all legal, does not mecan previous mortgage, has
extinguished,

GROUND 2.

Statute of Limitation applies. Ividence is
clear that from 1828 - 50, the defendants and de- 30
fendantyg appellants were in possession and making
an adverse claim. Wot now claiming as mortgageo,
but as one holding in adverse possession.
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7.

Snecific Performance: Cheshire on law of In the Pecderal
contracth Jrd ldit.on at page 503 Suprceme Court
Lony: Possescion: Ponssecsion vill be proesumed No. 32
for a leneth ol Lisio. Presumpvion of continuanco.
Court to prosume onc is still in posscasion. Re- Court Notoa of
ceipt for lebting: evidence of tonancy. Caose 1is Argument.
onoe of advarse lowy poszcssion. Reconveyanco in
thig cave lz an attenpt to nullify the law. 3tat- 7th May, 1958
vbc has run agoinst the Plaintiffs/Respondents. - continucd.

ODFKU

Grourds 1 & 4.

Rof'erz to page 43 of the Record - Irom
lino 13 of page 43 1lincs 3Bet scg. is important.

Submit dortgage debt obviously pald in 1898 on 19,
tlilliana Stroct.,

Iicasong when 90 & 92 Broad Street was sold by
the Morbtgapgor to tnc lMorigagee, the latter paying
£300 would have dclucted debt due to him on 19,
W/illiem Street,

(2) Sce page 65 of the Record: that £10 was paid
to Rodrigues by Revd. YWright from Barber: sec page
22 of the Reccord, VWould Revd. Wright be paying
thia moncy on behalf of Barh.r if his own debt has
not bheen paid?

(3) 8ce Exhibit 6 at page 66,

Debt was made by deposit ol title deeds. How
could he get the title deoeds if Revd., Wright had
not released them?

(4) Seco Fxhibit 7: lezal bortgage: page 66 of
the Record this is a mortgage by Mrs, Barber the
widow and his son in 1012. They then had the
title decds with vhem ag can be seen from page 69
of the Record. T

(5) In 1910 the Mortgagee (Wright) made a Will,

Soc np. 70-73 of the Record. Reading from page
72: he dcviged properties away but did not refer
to 19 Williong Strest. If the llortgagor has not
veprid the debht, the cquity of redemption would
havo been willed away. Also if he had bought, h2
would have devised 1t.



In bhe Federal
Suprems Court

No. 32

Court Notes of
Argument .

7th May, 1958
- continued,

8th May, 1958

48,

(6) Properties 90 & 92 Broad Street adjoins to 19,
Williams Street. 1In 1919 the widow of the Mort-
gagor was sued (See Exhibit 9) at page 70. It was
in respect of rates.

(7} See Exhibit 11 from page 74 et seq. From page
81, The judgment of Jibowu J. at pp. 74-82
that judgment has not been appealed against,

Ground 2

Statute of Limitation.

Once the mortgage debt has been paid the statute 10
cannot apply. There was no active possession.

Az soon as therewas an adverse active possession

in 1949 the Respondents stepped in and took action.
Limitation will only operate when an adverse

possesslon comes in,

Refors to page 23 of the Record line 16. Page 24

line 6 et seq.

Ground 3: Long posscssion. Only a period of 5

years was shown: Recelipts for payments for only

five years. Por Jlong possesailon active possession 20
must be shown.

Ad journed t111 8/5/58,

(Sgd.) A.Ade.Ademola, F,C.J,

THURSDAY THE 8TH DAY OFF MAY, 19858,

CORAM & COUNSEL AS BEFORN

AKTNRELE

Refers to para. 8 of the Statement of (Clalm.

Subnits it is a bad plsa with reference to judg-
ment at pages 74 - 82, The appellants wore
successful in the casge, so they could not appeal. 30

Statute of Limitations.

If a mortgage still exists, sgec. 7 of Real Property
Limitation Act 1874 applies. After 12 yoars, therec
can be no redemption.

If the possession is adverse, Sec. 1 of the
same Act applies. -
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The learrcd trial Judge obviously took no In the IFcdoral
notlee of Parasrophs 5 & 6 of the Statement of Supremo Court
Clalin whicre the »laintifCs alleged poasession, -

o. 32

2ee faing v. Bustou (1880) 14 Ch., D.537 on

sbatuto of Limitation 1833 on adverse posscssion. Court Notes of
Argunent,

Lonr; veoaagcosion: It was proved bLhero  were 8th Ma
N T RS PN ° ~ A ene . day, 1958
Leravty on the land & used for sale ol Kola nuta, -~ continuod.

ihen the Will made in 1910, Mr. Viright had
not alt the time any interest in 19 VilliamsStreat.

Cowrl But the mortzage to him was in 18962
Counsecl This is corrcect: but it was no sale & he
never intended it a5 hias own property. It will
come under hia Residency Estate now,
Judgiient deserved.,
(8gd.) A. Ade, Ademola,
F.C.J.
No. 33 No. 33
JUDGMENT Judgment,

TN THE PID:RAL SUPRIME COURT OF NIGERIA 19th May, 1958.

HOLDEN AT LAGOS
MONDAY THE NINETERNTII DAY OF MAY, 1858

BEPORE TIIEIR LORDSHIPS

SIR ADETOKUNBO ADEMOLA CHIER JUSTICE OF THE
FEDERATTON
WILFRED HUSH HURLEY AG, FIDERAL JUSTICE
SAWUEL OKAT QUASHIE-IDUN AG, FEDERAL JUSTICE
FSC.225/1957
BETWELN

1. ANGELINA AREFUNWON
2. CATHERINYI AYQODELLE
3. SAMUEL S.I, WRIGHT DE SOUZA
Doefendants /Appellants
~ and -
SALLY SIHOLA BARBER
EMILY LANDE BARBER
HENRIETTA YETUNDE BARBER
SAMUEL BANDELE BARBER
BFEN LOLADE BARBER Plaintiffs/Respondants

G R D

JUDGMENT
QUASHIE-IDUN AG.F.J, Tho undisputed facts in this




In the Federal
Supreme Court

No. 33
Judgment.

19th May, 1958.

- continuecd.

50I

case are briefly as follows -

The plaintiffs~respondents are the issues of
one William CGeorgo Barber (deceased) who was the
owner of the land in dispute situated at 19
Williams Street, Legogs. The said property com-
prised of a building and the deceased occupled it
up to the time of his death in the year 1204. In
the year 1896 the saild William George Barber
morugaged the properiy in dispute, and another
vroperty adjacent to it lmown as Jo. 90/92 Broad
Street, Lagos, to one, James Rmnanuel Wright, who
died in 1928, The defendants-appcllants are the
surviving next-of-kin of the deccased James Binanuel
Wright,

In the year 1926 the building on the property
in diaspute was demolished by the Lagos Town Council
and the land on whlch the building gtood is the
subject of the present litigation betweoen  the
parties.

The case of the plaintiffs-respondents is
that the late William Geowrge Barber paid the mort-
gage debt in respect of the property in dispute and
that by a doed of conveyance dated on the 13th
July, 1898, he sold the property lmovn as 90/92
Broad Street, Lagos, to the late James Emanuel
Wright Tor the sum of £300.

James PEmanuel Wright llved in the house,

¥o. 90/92 Broad Street, after he had purchased it
and continued to live there until he died in 1926.
When James I[manuel Wright was alive he never laid
any claims to the property in dispute either as a
mortgagee or a purchaser. In 1949 the plaintiffs-
respondents received information that the defend-
ants-appellants were going to sell the 1lgnd in
dispute.

The vlaintiffs~respondents then instituted an
action against the defendants secking a declaration
of title in respect of the property in dispute as
well as the property No,90/82 Brocad Streoct.

Tho claim in respect of No. 90/92 Broad Street
was withdrawn. The suit which was nuwmbered ac
No.32/51 was heard by Jibowu J. It is clear from
the Judgment of Jibowu J. that besides The idssue
as to whether or not the property in dicputo was
gold by William Gecorge Barber to James Imanucl
Wright, the issue as to whether or not William
Georgc Barber paid the mortgage debt in respcct of
tho property in dispute was also triod.
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™e learned btrial Judge (Jibovu) held  intor In the Fedoral
alila that the morisgage debt had becen gatisficd and Suprcmc Court
that the proncerty in dispute nover passcd by salo -
to James Imanuol vleipght. Jibovua J. however non- FNo. 33
csuited the plaintiffs-respondents in that action
on tho ;round thal ho was unable to nake a dcclara- Judgment.
tion that The propcecrty bolonging to the plaintiffa- ( R
regpondents in fec simple, a3, although he was %gignfﬁﬁﬁoé?OB

satlaficd thot the mortsapge debt had becen paid,
theore had been no re-conveyance of the property
from the mortgagece to the mortgagor.

The plaintiffs-respondents then instituted
the present actlilon claiming a re-conveyance of
tho property by the delfcndants to them.

In his judpment the learred trial Judge
(Jobling) dealt in detail with the evidence and
gave judpment for the plaintiffs on their claim.
The defendants havo appealed from the saild judg-
ment on 2 number of grounds of appeal filed. Coun-
ael for the defendants-recapondents, however, argued
on ground (1 and 4) and on ground (2).

Ground (2) reads:- The learned trial Judge erred
in law and in fact Iin holdlng that the Statute of
Limitation does not apply to the present case.

In support of this ground of appcal Counscl
for the appellants has referred to the Real Pro-
perty Limltations Act 1874 and has submnitted that
the defcondants-appellants gave evidence of 1long
possgession ol the property in dispute,.

In his judgment the loarned trial Judge stated
that ho was salisfied that the third defendant 1let
the land to tenants between 1946 and 1956 and that
at onc time his mother deposited firewood on por-
tion of the land; that the plaintiffs vacated the

- property in 1926, but visited it from time to time

and protested when they considered that anyone was
exercising rights of ownership over the land. The
learned trial Judgoe continued and stated:;-

"In my view the occasional deposit of firewood

on tho land by Henrietta de Souza was not an
entry into possession.'

ile algo hold that cven if the defendants
claimed that thoy had been In possession of the
land f'ront 1946 to 1956 this poasecssion was only
for a pce¢rioa of five years because the period of
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possesslon would not run from 1946 to 1951 when
the plaintiffs ingtituted the first actlon in
which they were non-suited.

I agree with the learnsd trial Judge's find-
ing that the defendants failed to prove that they
were covered by the Stqtute of Limitation.

The onus of proving long possession was on
the defandantﬂ—appollanbs, and although the
plaintiffs-respondents alleged in their Statemcnt
of Claim that some time after the dcath of James 10
Emanuecl Wright, his sister, Henrietta de Souza,
took possegsion of the land and that after her
death the defendants continued in possession, the
evidence adduced supported the finding of the
lecarned Trisnl Judge thal the deflfendants had not
proved long possession.

Grounds (1) and (4) read as follows:-

"1, The learned trial Judge erred in law in
holding that the dealings with the pro-
perty by the defendants! predeccssor were 20
inconsistent with the mortgage to the
defendants,

4, The learned trial Judge misdirected him-
gelfl in law on the facts in holding that
the plaintiffs!' predecessor must have de-
ducted the mortgage debt from the sale of
the prﬁperty st 90 and 92 Broad Street,
Lagosa.

In support of these grounds, Counsel for the
appellants has argued that the learned Trial Judge 30
was wrong when he camc to the conclusion that the
mortgage debt had been paid and that there was no
direct evidence to support that {inding.

In my view the learned trial Judge was jusbti-
fied in coming to the conclusion that the mortgage
debt had been paid. He considered the evidence led
in support of the allegation that after the redemp-
tion ol the property in dispute and the sale of
No. 90/92 Broad Street to Wripht, Barber mortgaged
the property in dispute in 1901 and in 1902 and 40
ropaid the loans in each case, Although the
learned trial Judge held that there was not suffi-
cient evidence that the plaintiffs received and
were paid compensation when the building on the



H3.

land wasn demollshed by the Lagos Tovwn Council. I In ths Fedoral

thin): 1t was the Juby of the dolfendanta who sald Supremoe Court
they wore in posscnsion of the propeirty to have -—
proved blialt they and rot the plaintilfy claimed or No. 33
vere pnaid compengation by the Tovn Councill. This
they nevoer did, Judgment.
“he Inference that the mortgage debt had beoen }922n¥§§a0§?58
padid was the only onc that could be dravm from tho
cvidence adduced before the trial court.
In ey view the appenl should be disnaissed.
Coats asgscnsced at 30 -uinecas.
(3gd.) 8.0, Quashi-Idwn, Ag. F.J.
T concur (Sgd.) A. Ade. Ldemola, F.C.J.
1 concur (£3d.) V.1, Hurley, Ag. I.J.
,0., Alinrele for tho Appollants
J.A. Odeku for th: Rospondents.
No., 34 . No. 3¢
ORDER DISMISSING APPEAL - Order dismiss-
IN THE PEDEFRAL SUPREME COURT OF NIGERTA ing Appeal.
A e MODIRAL SUPRIME OF NiG : 19th lNay, 1958.

HOLDER AT LAGOS

Suilt Fo.566/1953
F.5.C.225/1957.

ON APPEAL from the judgment of the High
Court of Lagos.

DETWEL ;

1. ANGELINA AREFUNWON

2. CATHERINE AYODELE

3+ SAMUBL S.I. WRIGHT DE S0UZA
Appellants

- and -~

1, SALLY SHOLA BARBER

2. EMILY LANDE BARBER

3. HENRIETTA YETUNDE BARBER

4, SAMUEL BANDELE BARBER

5. BEN LOLADE BARBER Roespondents

Nonday the 19th day of May, 1958
UPOll READING the Record of Appcal heroin and
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No. 34

Order dismiss-~
ing Appeal.

19th May, 1958.

- continued.

No. 35

Order granting

Final Leave to
Appeal to Her
Ma jesty in
Council.

8th September,
1958.

5¢.

after hearing Mc. ,0. Akinrele of counsel for the
Appellants end Mr. J.A. Odelu of counsel for the
Respondents:

IT IS ORDERIED that this appeal be dismissed
and that the Appellants do pay to the Respondents
coats of this appecal fixed at 30 guineas.

(Sgd.) S.A. Samusl
AG., CHIXF RECISTRAR.

No. 35

ORDER granting PINAL LEAVE to APPEAL 10
to HER MAJESTY Il COUNCIL

IV THE FEODERAL SUPREME COURT OF NIGERIA

HOIDEN AT LAGOS

Suit Wo.566/1953
F. S. C. 225/1957

APPLICATION for an order for
final leave to appeal to
Privy Council.

BETWEIIN ¢
1. ANGELINA AREFUNWON 20
2. CATHTERINE AYODELE
3., SAMUEL W.I. WRIGHT DE SOUZA
Applicants

- and -

1. SALLY SHCLA BARBER
2. BEMILY TAND® BARBER
3. HENRIETTA YLTURDE BARBER
4, SAMUEL BANDELE BARBER
5. BEN LOLADE BARBER
Respondents 30

Monday the Sth day of September, 1958,

UPON READING the application herein, the
affidavit sworn to on the 14th day of August, 1958,
and further affidavit sworn to on the 4th day of
September, 1958, both filed on behalf of the Lppii-
cants and after hearing lr. .0. Akinrele of
counsel for the Applicants, the Respondents mnob
being prescent or rcpresented:

IT IS ORDERED that final leave to appeal to
Her Majesty!s Privy Council be granted. 40

(Sgd.) C€.0. Madarikan
CHIEFP RECISTRAR.
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RXNiIiBITS Plaintiffs
Exhibilts
Jhibit 1. - PROBATIE 1,
117 Thiy SUPRLNE COURT OF THE COLONY OF NIGERIA Probate and
Will of Boal
IN TN MATTER of Deal Bucock Deceased. Bucock.
18983,

RE IT KOWH  that on the 6th day of Novembor,
193 tho last Will ..... f{a copy whoreof is hereto
anncxed) of Beal Bucock  lato of Lagos deccased,
wiro died on Uit 26th day of April, 1893 at Lagos,
and vivo @t tho time of hils death had his fixed
place ol abode at Taiwo Lane Lagos within the
Jurisdictlon of thia Court, was proved and regis-
Levred in this Court, and that the adminilstration
o’ the personal property of the szid deceased wasg
granted by this Court to John Thompson, farmer ofl
Taiwo Lanc, and Dick Sawyer, IMarmer of Apapa
Streot, Lagos the two Iixecutors named 1In the
saild Vitll, they having becen first duly sworn.,

(Sgd.) ?
Chief Registrar.

TIiE STPREME COURT OF THE COLONY
OF LAGOS.,

Sworn under £5.,-.- and that the Tostator diod on
or abowt the 206 day of Apell, 1893.

WILL

THIS is the LAST WILL of me Beal Bucock of Taiwo
Lsne in the Colony of Lagoa West Afrilca I revoke
all prior wills., I devlse all my dwellinghouse
situate in Taiwo Lanc aforesaid unto William George
Barber and his hecirs for ever but the said William
George Barber 1s Ho find me my lilvelihood clothing
and when necesgsary repair the said house during
my life time and also after my death to pay my
funeral and testamentary expcnses and debts but I
owe nobody at pregent I begqueath all my personal
property unto Charllotte Byron now residlng at
Victoria Street in the sald Colony in consideration
of her kindness to me I anpoint John Thompson of
Taiwvo Lane oforesaid and Dick Sawyer of Apapa
Strect in the gaid GColony executors of this my Will
In Witness whereof I have sct my hand to this my
1i11l this cighteenth day of August One thousand



Plaintiffs
Exhibits

1.

Probate and
Will of Beal
Bucock,

1893
- continued.

2.
Crovn Grant.

8th July, 1869,

56.

eight hundred and ninety two.

Beal Bucock  his X mark gigned by tho saiad
Beal Bucoclk by putting his mark to his name thereto
in the prescnce of us present at the same time who
in his presence and in the presence of each other
have hereunto subscribed our names as witncsses
thereto the foregoing will having been first read
over and interpreted by Joas lianoel da Siiva to
the said Beal Bucock in the Yoruba Language and he
seemed perfectly to understand th: same the word 10
time between the words life and and having been
first interlined.

(Sgd.) J.M. da Silva
of Igboscre Strect writing Clerk.

E. C. Perreira of Bemgbose Strect Writing Clerk

I hereby Certifly the foregoing to be a true
cooy of the Original Will as compared by me.

(Sgd.) E. H. Richards.
Acting Chief Justice. 6/11/93.

Exhiblt 2. - CROWN GRANT 20

No. 251 Vol.5 Page 251

KNOW ALL MEN, by these presents that I, John
Hawley Glover Commander in Her Majesty's Royal Navy
and Administrator of the Government of the Island
and Territories of Lagos, having duly investigated
the Claims set forth by Beal Buko to a Piece of
Land situate at Williams Street and Measuring Fif-
teon feet Bast in Williams Streel Seventeen foeet
four inches weat cdjoining land of Talwo Sixty one
feet five inches North adjoining land of John 30
Thompson, and Sixty one feet five inches South
ad joining land of William Barber

Do hereby Grant and Assign unto the said
Beal Buko

His Heirs, EIxoccutors, Administrators, and Asaigns
for EVER, the above specified Picce of Land,

As witness my hand under the grant Scal

(L.S.) of this Colony, this Eighth day of July,
1869
(Sgd.) John H. Glover 40

ADMINISTRATOR.
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K1 . )
Iothibllt 5. ~ DEED OF MORTGAGE P%ﬁﬂ?ﬁigis
123 No, 75 MORTGAGE
3.
vIILLIAW GLORGLE BARBER
Decd of
- to - lortpage.
V/11liam Georgo
JAMES IMANUEL WRIGHT Barber to
James Emanucl
Wright.

DHIS TEDENTURLE rado the fourteonth day of
July Onc thousand cicht hundred and ninety six 14th July, 18986.
Between Willian Geors;e Barber butcher of Broad
Strect, Logoa Weab Africa herceinaltor referred
to ac thic morteagor ol the one npart AND James
Imanuel Vrlght Mianister of the Wesleyan denoniina-
tilon of Broad Street Lagos aforcsald hereinafter
reforred Lo as the movtgageo ol the other part
YHERFAS by a Cuoovn Grant dated the ninetocnth day
of Kovenber, 1194 and rcegistored as Number 181 of
Volume 8 of the Register of Crown Grant kept at
the Gencral Regilsitey ut Lagos aforesald the hoere-
ditamnents and preuises intended to be heroby
cranted were granted by the Colonial Govermment to
the said mortgagor his helrs and assigns for ever
AND WHIREAS by another Crown Grant dated the
e¢izht day of July, 1869 and registered as Number
251 on Page 251 of Volume 5 of the Register of
Crowvn Grants the hereditaments and premises in-
tended o be hereby secondly granted were granted
by tho said Colonial Government to one Boal Buko
his heirs and assigns for ever AND WHEREAS the
gsaid Becal Buko late of Taiwo Lane Lagos aforesaid
deceased duly made his wlll dated the elghteenth
day of August 1892 wherein the said Beal Buko de-
vised his real estate unto and to the use of tho
said mortgoagor his heirs exccutors administrators
and assigns upon the truats therein declared con-
cerning the same and appointed John Thompson of
Taiwo Lane aforesaid and Dick Sawyer of Apapa
Stroet sole exocutors of his said will AND WHEREAS
the said testator died on the twenty sixth day of
April, 1893 withoul having altered or rcvoked his
said will and such will was duly proved by the
said John Thompson and Dick Sawyer on the sixth day
of Novermber, 1893 in the principal Registry of the
Probate Division of thc Suprenc Court of the Colony
of Lagos AND WilEREAS the saild hercditaments and
premiscs hereinafter described and intended to bo
hereby grantced form part of the real costate devised
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o8,

by the said recited will AND WHIREAS the saild
mortgagee at the requost of the naid mortgagor has
agreed to lend to the said mortgagor the sum of
£125.11.68 One hundred and twenty five pounds

eleven shillings and silxpence upon having the re-
payment thereof with interest secured in the nanner
hereinafter expressed NOW THIS INDINTURE WITNESSEIH

- that in pursuance of the said agreemrent and in

consideration of the sum of £125.11.6 One hundred
and twenty five pounds cleven shillings and sixpence
now paid to the said mortpgagor by the sald mortgagee
the rcceipt whereof the said mortgngor doth hereby
acknovledge the said morigagor heroby grants unto
the said mortgagee and his heirs firstly ALL that
the hereditaments and premigcs comprised in the
first Crown Grant being the first schedule at the
foot hereof AND SEGOMNDLY ALL that this hercdita-
ments and premises comprised in the second Crown
Grant being tho second schedule at the foot hereof
togethier with all rights easements and things
appurtenant or recputed as appurtenant thereto TO
HAVE AND TO HOID, the hereditaments end premises
hereinbefore firstly and secondly granted or ex-
pressed so to be unto and to the use of the said
mortgagee his heirs and assigns for over subject
to the covenant for redemption next hereinafter
contained PROVIDED ALWAYS that if the said mort-
gagor his helrs executors administrators or assigns
shall on the fourteenth day of July next pay to the
sald mortgagee his Executors adminisirators or
assigns the said sum of £125.11.6 One hundred and
twenty five pounds eleven shillings and sixX pence
with interest for the same after the rate of ten
per centum per annum comprised from the date of
these presents then and in such case the hercdita-
ments and premises hereby firstly and secondly
granted or exprcssed so to be shall at any time
thereafter at the request and cost of the saild
mortgagor his heirs or assigns be reconveyed to
him or them or as he or they shall direct AND THE
said mortgagor doth hereby for himself his heirs
executors and administrators covenant with the
said mortgagee his heirs executors administrators
and assigns that he the said mortgagor hils helrs
exccutors administrators or assigns will on the
fourteenth day of July. next pay unto the said mort-
gagee his executors administrators or assigns the
sum of £125,11.6d One hundred and twenby five
pounds cleven shillings and six pence with interecst
for the same after the rate of ten per centum per
annum computed from the date of thesc presents AND
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tho anid mortpagor doth hereby for himself  his Pleintif(s
heira oxecutors and administratora covonant with Ixhibita
the said mortgageo his heirs and asslgng that he —_—
the said wortgazo:z now hath good ripht to grant 3.

Lhe hercditoments and promises heroby firstly and

secondly grantced or cxpressed so to bo unto and to Deed of

the use of the gaid wmortgagor hls heirs and asslipgns  lortgage.

in ranmer aforcsald AND THAT if default sghall be Willlam George

wvade in paymont o’ the said swm of £125.11.6d Ono Barber to
huwidred and twenty ©ive pounds elevon shillings and James BEmanuel

gix or the interest thereof or any part thereof Viright.

on the 3nid fourtecnth day of July next the sald

mortraec iig helrs and assigns may at any time 1l4th July, 1896
thorcalteor ontor inbto and uwpon the sald heredita- - continued.

mentas and premiscs and shall thenceforth quiotly
posscsa and enjoy the name and recelve the rentas
and profita thorcof without any lawful eviction
interruption c¢laim or demand from or under the
gald Mortagagor ~JdD THAT free from Incumbrances
aror and all the

AWD FURTHER that he the seid mortgar

peroona baving or lawfully or equitably claining
any or intercst in the said hereditaments and
premisces or any part thoreof shall and will from
time to time and at all times hercaiter at his or
thelr own cost during the continuance of these
securities and afterwards at the cost of the person
or persons requiring the same do and execute or
cause to be done and executed all such acts deceds
and things for further and more perfectly assuring
the said hereditament and premises unto and to the
use of the sald mortgagece his heirs and assigns as
by him or them shall be reasonably required AND it
is hercby DECLARED that the mortgagee his exscu-
tors adminiastrators or assigns may at any time
without any further consent sell the hereditamecnts
and premises hereby firstly and secondly granted
or any part thereof eithcr together or in lots and
either by public auction or private. contract and
either with or without special stipulation as to
title or otherwise and may buy in at sales by auc-
tion and rescind contracts for sale and resell and
may also exccute asgurances give receipts for the
purchase monecy and do all other things for complet-
ing the sale which may be thought fit and shall out

of the sale moneys first pay the costs and expenses
of such sale or otherwise incurred in relation to
these securities and secondly pay the money which
shall then be owing upon these presents and shall
pay the surplus (if any) to the mortgagor his helrs
or assigns PROVIDED ALWAYS that the foregoing

powor of sale shall not be exercised unless default
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be made in payment of the said sum of £125.,11l. 6
One hundred and twenty five pouwr:ds eleven shillings
and six pence or the intercst thercof or gsome part
thereof on the said fourteenth day of July next
and also for one.Calendar nonth after a written
notice requiring payment thereof shall have been
given to or left at the usual or last known place

of abode in Lagos aforesaid of the said mortgagor

or one of his executors or administrators or left
or affixed to some part of the said hereditaments
or unless default shall be made .n some guarterly
payment of interest for three successive Calendar
month after the time hereby appointed for such
payment PROVIDED ALSO that no purchasger upon any
sale under the aforesaid power shall be concerned
to see or inguire whether any such default has beon
made or whether any such notice has been given or
left or affixed as aforcsaid or otherwise as to
the necessity or propriety of such sale or be
affectoed by notice that no such default has been
made or notico given or left or affixed as afore-
said or that the sale iz otherwise unnecessary or
improper IN WITNESS whereof the parties heroto
have on the day and year before {irst written
affixecd their hands and seals

(Sgd.) W. G. Barber (L.S3.)
v J. Eml. Wright (L.S.)
Witnessed by us
(8gd.) Kitoyi Ajasa
h Elijah L. Martino.

THE FIRST SCHEDULE above referred to

ALL THAT plece or parcel of land situate at Broad
Street Lagos aforesaid contained by admeasurecment
being bounded on the North east by Land formerly
Beal Buco 46'-0" forty six feet or thereabouts on
the South west by the said Broad Street 61'-0"
sixty one feet or thereabouts on the North west vy
part of the said land already sold 39'-6" <thirty
nine feet six inches or thereabouts and on the
South East by Williams Street 53'-0" fifty three
feet or thereabouts and is delineated in the map
or plan drawn at the foobt hereof and coloured
yellow,

PLAN
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T SECOKD SCIJDULE heroinboforo referred to

ALL TAT picce or parccl of land situate at
Willioamg Streect Lapgos aforcsaid boundod on tho
Inat by tho cald Yilliams Street and mecasuring
150" Piftcen feel or thereabouts on the west by
land ol Tailwo measuring 17'-4" aeveantcon feet four
inches or thercabouts on the North by land of John
Thonpgon meavuring 61!'-5" sixty one feet five
Inches or thorcabouta and on the asouth by land of
the aaid Villiam Barber and neasuring 61'5%  gixty
one Yeel five incies ox» thereabouts which said
ploce or parcel of land 1is more »articularly delin-
cated In tne nap or plan drawn at tho foot hercof
and colourod jellow,

PLAX

The within instrusient is in the opinion of the
Contilagioncrs ol Stawp Dutles chargeable with a
duty of Klve Shilllugss and the duty thercon has
been ascossced accordingly.

Colony of (Szc.) W. Gerald Ambrosec
Logos Commr, oIl Stamp Duties

25 Jduly '96

Commissioner of Ztamp Duties.

T™Tis Instrunent wasproved by the testimony of
li jeh Luther Martins to be the deed of William
Goorpe Barber befeore me this 9th day of October
1896 at 8.30 o'clock in the forenoon,

(Sgd.) Danl Akitoye
Registrar.

General Rogistry,
22 0ct, 19¢€

Colony of Lagos.

(Intld.) ? 22,10,96.

Flaintiffo
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William Georgoe
Barber to
James FEmanuel
Viright.

1l4th July, 1896
- continued.
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Exhibit 4. - DEED 0P CONVEYANCE

TEIS INDENTURE made the thirteenth day of July One
thousand eipht hundred and ninsety eight BETWEEN
WILLIAM GEORGE BARBER of Broad Street, Lagos
Butcher of the one part and JAMES EMANUEL VIRIGHT of
Broad Street Lagos aloresaid Wesleyan Minister of
the .other part WHILREAS the hereditaments hercin-
after described and intonded to be hereby conveyed
for an estate of inheritance in tec simple in
possession is tne whole of the land granted by the
Lagos Government by a Crown Grant nunbored one
hundrecd and eighty one Qated nineteentlh Novcmber
Cne thousand eight hundred and seventy four and
registered in number one hundred and sighty one of
volume eight page one mndred and eizhty one of
the Register of Crown Granta AND WHEREAS thoe said
William Georpge Barber has agreced with the said
James Emanuel Wright for the absolute saloc to him
of the said hercditaments at the price or sum of
Threc hundred pounds sterling  NOW THIS INDINTURE
WITWESSETI that in pursuancce of the sald agrcement
and in consideration of the sum of Three hundred
pounds to the said William George Barber paid by
the said James Ewmanuel Wright (the receipt vhereof
the said William George Barber doth hercby acknow-
ledge and from the same doth hereby relsase the
said Jauwes Emanuel Wrlght) He the said William
George Barber doth hereby grant unto the sgaid
James Fmanuel Wright and his heirs all that piecce
or parcel of land situate at Broad Strect, Lagos
aforesaid and bounded on the north east Dby land
formerly belonging to Beale Buco forty six feet
south west by the said Broad Street sixty one feet
north west by portion of the sald land sold to
George Orioye thirty nine feet s1x inches on the
south east by WilliansStreet fifty three feet and
i3 delineated by a map or plan drawn below these
presents coloured yellow TOGLETHER with the build-
ings yards rights and things appurtenant or reputed
to be appurtenant thereto ALD all the estate
right and interest of the said William George
Barber therein TO have and to HCLD the heredita-
ments and prenizes hereby sranted or cexpressed so
to be unto and to the use of the said James Dmanuel
Wright his helrs and assigns for cver AND the said
William George Barber doth hereby {for himself nis
helrs executors and adminictrators covenant with
the said James Emenuel Wright his heirs and assigns
that notwithstanding any act deed or thirng by hin
the said ¥William George Barber done or execubted or
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knowingly suffered to the contrary he tho sgaid Plaintiffs
VIilliamm Ceorpe Barber now hath pood right to grant Exhibilts
tlic hercditaments and premises heroby granted or -
exnrctaed so Lo he wito and to the use of the said 4,
James Imanuol Wright his heirs and assigns in man-

ner arorosald AND that the said James Emanuel Deed of
Wrisht his heirs and asaigns shall and may at all Convoyance.
tines hercafter peaccably and quietly progress and William Georgoe
cajoy tho 3aid hercditanents and premiscg and re- Barbor to
coive bthe rents and profits thercofl without any James Emamiel
lawful cviction interruption claim or demand what- Wiright.

socver from or by the said William Georze Barber or
his heirs or any pergon or persons lawfully or ESEgng?igédlBQB
cfuitably clalming as aforecaid from under or for '
him them or any of them AND that frcece from all
incwabrances whatsoover nmade or suflfercd by the
aaid Willi~m Georgo Barber or his heirs or any
peraon or peraons lawfully or equitably claiming as
aforosaid AND further that he the said William
George Barber and his heiis and all persons having
or lawlully or cquitably claiming any estate or
interest in the sald horcditaments and premlses
3hall and will fronm time to time and at all times
horeaftcr at the request and cost of the sald
Jamcs Imanuel Wright his heirs or assigns do and
exceulbc or couse to be done and executcd all such
acts deods and things whatsosver for further and
more perfectly ascsuring tho sald hereditaments and
premises unto and to the use of the said James
Imanuel Viright his heirs and assigns in mamner
aforesaid as shall or may be reasonably requlred

In witness whereof the said partles to these pres-
ents have hercunto s»t their hands and geals at
Lagos aforesald the day and year first above
written

(8gd.) W, G. Barber (L.S.)
(Sgd.} J. Eml, VWright (L.S.)

Signed by the saild partics sealed)
and delivored in the presence of )
us: '

(Sgd.) J. Lloyd Harrison

Received on the day and year aforesaid )
of and from the within named James )
Imanuel Wright the sum of three hundred)
pounds sterling being the consideration) £300.0.0
rvoney paid by him to me as witness my )
hand - )

(Sgd.) W.G, Barber
Hitneanes

(S%d.) T, Lloyd Harrison

! C. &, Lius

PLAN
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The within instrument is in the opinion of the
Commissionera of Stamp Duties chargeable with duty
of one pound and ten shillings and the duty there
has been assessed accordingly.

(Szd.) TFrank Robrwcger
Commr. of Stamp Duties.

Colony of Lagos
Comnissioner of Stamp
Duties
16 Jul 98

This Instrument was proved by the testimony of
Thomas Lloyd Harrison to be the decd of #illiam
George Barber before me this 27th day of July,
1898 at 9.30 o'clock in the forenoon.

(Sgd.) Danl. Akitoye
REGISTRAR.

General Registry,
Colony of lLagos. 29 Jul 98.
(Int1d) 7 29/7/98.

Exhibit 5. - MEMORANDUM

MEMORANDUM That on this second day of July
one thousand nine hundred and one WILLIAM GEORGE
BARBER of Williams Streect, Lagos Vest Africa has
deposited with Jovina Africo Rodgrgues of Massey
Lane Lagos eforesald the Title deed specified in
the schedule hereto as an equitable security for
the repayment by the said William George Barber to
the said Jovino Africo Rodrigues on the seocond day
of Wovember, 1901 of the sum of Ten pounds Sterling
this day lent and advanced by the said Jovino
Africo Rodrigues to the said William George Barber
tozmether with interest thereon after the rate of
sixpence for every pound per month payable monthly
computed from the date hereof In witness whereof
the parties heretc have hcreunto set their hands
and seals at Lagos aforosaid the day and year first
above written

The Schedule above referred to

By a Crown Grant No, 251 dated 8th July 1869 and

(3
registercd in Volumc 5 page 251 of tho Regigter of
Crown Grant in Lagos the sald hereditaments therein
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deuseribed situnte ab ¥iilliams Streot Lagos was Plaintiffa
sranced by the Lesgos Government to the Grantee Exhibilts
Beal Buyo. EE——
5.

By tho lact will and testament of the said Memorandum.
Beal Ducoclk who dlcd on the 26th day of April,
1093 and vag dated the 10bh day of August, 1892 2nd July, 1901
Probate of vhich g pranted by the Supremne Court - continued.

ol' Lagos on the G6il Jovember, 1893 the said herc-
Aitarents and premises wag glven and begueathed by
the nnid Beal Bucock to the said William George
Barber

=) W, G. Barber (L.S.
rd.)  J.0, Rodrigues (L.S.

(@]

(2

(
(
Sirned by the said partics )

scaled and delivercd in the)
prescnce of

(Spd.) . Allison
" Jozinh A. King.

Received on the day of the date hereof )
the said sum of T=n pounds sterling )
the consideration money mentioned paid)) £10
lent, and advenced by the said Jovino )
Africo Rodrigues to me as witness mnmy
hand,

(Sgd.) W.4. Barber
Witness(Sgd.) F,0, Allison

" J.A. King.

Keeeived from Rev, Wright the sum of Ten pounds
and five shlgs. sterling being full settlement of
M, W.G., Barber's indebtedness to me up to date

(Sgd.) J. 0. Rodrigues
1d Stamp affixed

Lagos 17th October, 1901
Vlitness:

{(Sgd.) J.he King,
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Exhibit 6. - LOAN AGREEMINT -

GOOD T0 GEORGE OGUNBALEJE TPAGBENRO for the
sum of SixX pounds sterling being amount hed and
roceived from him on loan payable at the expiration
of three Calendar months with interest of sixpence
on every pound per unonth computed frowm the date
hereof.

£6.0.0 ‘ (sgd.) W, G. Barber.

Viitness & Writer,
Josiah A. King of Victoria
Road, Lagos.

Received six pounds on account George Fagbenro,
Lagos, 18th July, 1902.

Security for the foregoing loan of 3ix pounds.

By a Crown Grant No, 251 dated thc 8th day of July,
1869 and registered in Volume 5 Page 251 of the
Register of Crovm Grenbs in Lagos the herecdita-
ments therein described situate at Williams Street
Lagos was granted by Lzgos Government to the
Grantee Beal Buko.

By the last Will and Testanent of the said
Beal Bulzo who died on the 26th day of April, 1893
dated the 18th day of August, 1892 Probate of
which was granted by the Supreme Court of Lagos
on the 6th day of November, 1893 the szid hecre-
ditaments and premises were ziven and begueathed
by the said Beal Buko to the said VWilliam Georgo
Barber.

Exhibit 7., - DEED OF CONVEYANGE

THIS INDENTURE made the Thirtieth day of December
in the yesar of Our Lord One thousand ninchundred
and twelve BIETWELR REBECCA BARBER and WILLIAM
GEORGE BARBER both of Willlans Strecet Trader and
Mercantile clerk hercinafter called the Mortgagors
of the one part and D/ADA ADESHIGBIN of Layeni and
Broad Strects, Lagos aforesaid Importers hercin-
after called the Mortsagec of the other part
WITNESSETH that in consideration of the sum of
Seventy six pounds sterling to the said Lortgagors
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novr paid by the aald llortgagee the reocelpt wheroof Plaintiffa
the said Mortgasors hereby aclmowledpe THEY +the Exhibitas
anld lortgepors hereby rant unto tho said tlort- -

coagoo and his heirs  THE hereditaments described 7.

in tho Schedvle hercto with all eascmonts rights

and things appurbterant or reputed as appurtenant Deed of
thaereoto AFD ALL the cabtate. and intoreat of tho Conveyanco.
gaid HMortga;ors therecin TO HOID the same unto Rebocca Barher
and vo the ugso of tho sald lortzagee his heira wnd to William
assisns PROVIDED AINAYS that if the sald Mortgag- George Barbor.
ors thelr hecirg cxecutors administrators or aszgigns mb ¢
shall on the thirtieth day of June one thousand igzg December,

nino hundred and fourtnocn next pay to the said
Mortzageeo his exccubors administrators or assigns
tho sum oi Seventy six pnounds sterling the said
lortrapee his helrs or assigns shall upon the re-
quast and at the cost of the said Mortgagors their
heire and assipgns reconvey to them the sald here-
ditaments AND Lhe said Mortgagors for themselves
their heirs exXecutors and adminlistrators hereby
covenant with the said lortgagee hils heira and
asslpns that the sald llortgagors now hath good
right to grant the sald hereditaments in manner
aforossaid, froe Irom incumbrances AND THAT the
sald lortpgagors and all other persons having an
intercat In the sald hercditaments shall at the
request and cost ol the sald Mortgapgee his heirs
or assigns and al the cost during the continuance
of thia sccurity of the said dortgapgors their helrs
and assaigns and alterwards of the person or persons
requiring the samne do and each of them oxecute or
cause to bec done and sxcecuted all such acts, deeds,
and things for furtlicr assuring the said hercdita-
ments unto and to the use of the said Mortgagors
their heirs and assigns as shall be reasonably re-
gulred AND IT IS HERIBY DECLARED that it shall
be lawful the said Mortgapgee his executors admin-
istrators or assigns at any time without any
further congsent to gell the hereditaments and
premises herebty granted, or any part or parts
thercof cither together or in lots, and elther by
Public Auction or Private Contract, and either
with or without special stipulations as to title
or otherwice with power to buy in the said premises
or any part therecof at any sale by Auction or to
rescind any contract for the sale therecof and to
resell the same from time to time with power also
to coxecute assurances give receipts for the pur-
chasa moncy and do all other things for completing
the sale which nay be thought rit: AND IT IS
HEREBY DZCLARED that the said Mortgagee his

- continued.
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executors administrators or assigng shall out of
the moneys arising from any such sale first pay
the costs and eXpenses of such sale or otherwise
incurred in relation to this security; secondly,
pay the moneys which shall then be owing upon the
security; and shall pay the surplus to the said
Mortgagors their helrs and assigns PROVIDED ALWAYS
that the aforesaid power of sale shall not be
exercised unless default shall be nade in payment
of the said sum of Seventy s8ix pounds sterling or 10
some part thereofl respectively on the said Thirti-
eth day of June One thousand nine hundred and
fourteen and also for one month after a vwritten
notice requiring payment thercof shall by or on
behalf of the said Mortgapgee his executors admin-
istrators or assigns have been given to the said
Mortgagors their heiras executors or administratcors
or some ono of them or left at the usual or last
known place or respective places of abode of the
sald Mortgagors their heirs executors or adminis- 20
trators or some or one of them, or left upon or
alfixed to some part ol the said hcreditaments and
premises PROVIDED ALSO that no purchaser upon
any sale under the aforesaid power shall be con-
cerncd to see or inquire whether any such default
has been made or whether any such notice has boeen
given, or left or affixed as aforesaid or other-
wise as to the necessity or propriety of such sale
or be affected by notice that no such default has
been made or notice given or left or affixed as 30
aforcaaid or that the sale is otherwise wanecessary
or improper IN WITNIZSS wheresof the said parties
hereto have hereunto set their hands and seals at
Lagos the day and year first above written

Her
Rebecca D. Barber X (L.8.)
Mark
(sgd.) G.W. Barber (L.S.)
L o ? (L.S.)
Signed by the said parties 40

scaled and delivered in the
presence of :

Jogeph B. Jones Soliliclior's Clerk
Glover Street, Lagos,

Recelved of and from the saild Mortgagee)
the sum of Seventy six pounds sterling ) cnq _ _
BEING THE CONSIDERATION MONEY PAID US ) ot
him to ug as witnessg our hands )
Her
Rebeccs D, Barber Pérk

(Sgd.) Gabriel William Barber.
Witness:
Joseph B. Jones, Solicitor's clerk
Glover Street, Lagos.



10

20

30

40

69.

THIS 15 the Schedule referrcd to in the
rereszolns Indenturo

By a Crown Cront lio, 251 dated the 8th day of
July, 1260 menistoered ine Volume 5 Page 251 of the
Roclater of Granhs the hereditaments and premises
deacriocd uituvave at Willliams Stroet and mcasuring
Fifteor fcet kapt in Villiams Street Soventeon feot
founr inchea Yoot adjoining lend of Taiwo, Sixty
one leot five inches North adjoining land of John
Thormyson and 5ixty one Toet five incheg south ad-
jolning land of Villiam Barber wasa granted by tho

D>

Lagoa Governvient to Beal Buko.

By the lagt V1il). and Testament of the said
Boal Bucock dated 18th August, 1892 (who died on
the 26tk Anril, 12803) and which was proved and
registered In tho Suprewme Court of the Colony of
Lapros and Probatli: thercof zsranted on the 6th day
ol ilovember 1893 vo Joun Thompson of Talwo Lans
Lagos Tarmer and Dicl: Sawyer of Apapa Strcet, Lagos
aforcgald Farmer Lhe two execcutors mamed in the
gaid Will bthe said Beal Buko alias Beal Bucock de-
viscd the whole of the saild property to William
Georre Barber in form and mannor following thal 1is
to say "I devise all my dwelling house situato
in Taiwo Lane afloresaid unto VWilliam Gecorge Barber
and his holrs fc» evor, but the said Willlam George
Barber ig to find me my livelihood clothing and
when neeessary repair the said house aduring my
lifo time and algo after my death to pay my funcral
and tostamentary oxpenses and debbs'h

Exhibit 8, ~ RECEIPTS for wvarious Sums of
noney

DADA ADESHIGBIN & E£ONS
TREASURY RECD. 8 JAN 1912.

Mo, 415 "THE CAGE!, BROAD STREET, LAGOS,
19th Novewber, 1919,

RECTIVED FROM W. GABRIEL BARBER per W. Barber the
sun of thirby ive Pounds MNil Shillings Nil Pence
on a/ct.

Pro DADA ADLESHIGBIN & SONS
£35.,0.0. (Sgd.) Dada Adeshigbin.

Plaintif{fs
Exhibitsa

7

Deed of
Conveyance.,
Rebecca Barber
to Villiam
Goorge Barber.

30th Decomber,
1912
-~ continued.
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70,

DADA ADESHIGBIN & SONS
TREASURY RECD. 8 JAN 1912.

425 "THE CAGE", BROAD STREET,
LAGOS, £8th Fay, 1920.

RECEIVED FROM GABRIEL W. BARBER per Mrs. Rebecca

Barber the sum of Twenty five Pounds Nil Shillings
Wil Pencec on a/ct.

PRO DADA ADESHIGRIN & SONS.
£25,~.- (Sgd.) Dada Ldeshigbin

DADA ADESHIGBIN & SONS
TREASURY RECD. 8 JAW 1912,

429 "THE CAGE", BROAD STRERLT,
TAGOS, September 8th 1920,

RECEIVED FROM W. GABRIEL BARBER per Mrs. Barber
the sum of Sixteen Pounds Nil Shillings Nil Pence
in fullsesettlement of lortgage Debt.

Pro DADA ADESHIGBIN & SONS
£16 -4~ (Sgd.) Dada Adeshigbin.

Exhibit 9. ~ WRIT OF SUMMONS

IN THE SUPREME COURT OF NIGERIA
Yo, 67 IN THE DISTRICT COURT OI' LAGOS.

Suit No. 16 157C 1916.

BETWELN ¢
MUNICIPAL SECRETARY ... Plaintif?
- and -
MRS. REBECCA BARBER ... Defendant

T0 Mrs. Rebecca Barber of 19, Williams Strect.

You are hereby commanded in His Majesty's
name to attend this Court at Glover M. Hall, on

10
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Tuesday Ghe 31st day of October, 1916 abt 8.30
c'clock in the forcnoon to answer a suit by
IHanicipnl Sceretary of Lagos against you

Tho Plaintif’f's claim is 11/- being 4 qrs. wator
Rate to 3)ot December, 1916 due and owlng by you
as per npoarticular:s below,

A 180/1C - 19 Williams St. 11/-
Iasued at Lagos the 24t0h day of Oct., 1916
Sumirions )

Servico ) Official
Tearing

(Sgde) 2
Station Magistrate.

TARE NOTICE:-~ That if you fail to attend at the
hearing ol the suit or alt any continuation or

ad jouwrnmont thoereof, the Court may allow tho
Plaintiff to procecd to Judgment and exocution,

Exhivit 10. - LAST WILL AND TESTAMENT of
JAMES EMANUEL WRIGHT

THIS IS THE LAST WILL AND TESTAMENT
LEMANUEL WRIGE
Miniator,

of me JAMES
of Broad Street, Lagos Wealeyan

I plve devise and bequeath unto my Exccutors
hereinafter named all and singular my Roal and
Personal estate and offects to be disposed of by
thom after my deccased inform and manner following
that is To say.

That immediately after my death my Executors
shall as soon aa convenient pay all my Just debts
(i1 any) funeral. and testamentary expenses and the
Legacies hercinatter mentioned.

I glve devize and boqueath my land at Tinubu

Square Lazos conveyed to me by Osho by an Indenture
dated 25th July 1881 registered in No. 69 Volume 34

page 291 of the Register of Dcods being the whole
of the land described in Crown Grant No. 297 dated
22nd March 18€6 rcgistercd in Volume 1 page 294 of
tho Reoelister of Grants and a small piece of land
ad joining it bought by me from one Ajaratu for

Plalntiffys
Exhibits

9.

Writ of
Surrions .
Lunlcipal
Secrecbary and
Robececa Rarbor.

24th October,
1916
- continued.
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which I had no conveyance to the Wesleyan Methodist
Church Faji Circuilt to build Ministers Houge on,

if it should be too small for it, it must not be
sold, I then give it to ny sister llannah Henriotta
de Souza her heirs and assignsa .

I give devise and bedqueath the house and land
where 1 am at Broad Street Lagos grantecd me by
William George Barber by an Indenture dated 13th
July, 1898 registered in the Register of Deeds No.
125 Volunme 31 page 388 being the whole of the
land described in Crown Grant No. 181 dated 19th
November, 1874 registered in Volume 8 page 131 of
the Register of Grants and my two lots of lands
one at Denton Street, Ebute Metta granted by the
Lagos Government by Crown Grant No. 18 Volume 46
page 35 of the Regisler of Grants to me dated 20th
January 1905 the other at 1jero Ebute Metta afore-
said sold to me by Ademuyiwa Haastrup and the one
adjoining it sold to me by Elisabeth Elfrida
Williams now Pratt at Denton Strect, BEbute Metta
to my sister the said Hanna Henrietta de Souza
her heilrs and agsigns.

A piece of land at 1jero Ebute letta afore-
said near the property of John J. Cole Catcchist
bought by me from Lydia Clarke for Ten Pounds and
Two Pounds only paid leaving a balance of Eight
Pounds must be paid by my executorsg, 1 glve devise
and bequeath it to my sister the said Hanna
Henrietta de Souza her heirs or assigns who can
either sell or retain it.

A conveyance or conveyances duly registered
of these properties from my cxecutors to my sister
the said Hannah Henrietta dc Souza must be made.

My two farms at Orugbo in Ijebu country must
be maintained by both Paji and Olowogbowo Circuits
the proceeds thereof esqually divided every year
for the supports of both Circuits, if they find 1t
impracticable to keep up the farms as stated above
my Executors nust sell my interests in the saild
farms, one half of the proceeds to my sister the
said Hannah Henrietta de Souza and the remaining
half to be divided equally between the two Circuits.

All my personal effects must be sold by Public
Auction by the order of my Executors.

My boy Olanrewaju very serviceable to me must
remain with S. Sogunro Davies, the rents of the two
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shops of my saild house al Broad Strceot is to bo
spenl for hilg mwaintconance and cducation at the Day
and High School till ho is of agec and then taught
a tradao.

Ey boy Joseph Adinm may stay with S. Vialton
Lumplzin as a Domestic Servant and be taught Taillor-
ing vhen of agoe.

I have small asums in the Bank of British Viest
Africa and Banlt of Mlgeria, thesce with the procecda
of sale ol my pecrsonal ofi’ects, amounts that wmay
be remitted to me from Ingzland and paild by anybody
arc Lo be dighursecd as dirscted herein. I have no
hanwd Jor snfle-iteeping {com Elizabeth Llfrida
i711xiame now Pratv the gum of Sixty nounds sgtorling
this amount must Le remitied to her in Freetown
Sierra Leconc,

I glve to my voy David Ollanbiwonninu Illori
the ~rum of TMive Pounds.,

I give to all my Eiccutors the sum of Ten
pounds sterling,

After closing up riy cstate what amount remain
rmst be handed over to my said sister Hannah
Henrictta de Souuan

I nominate consztitute and appoint S. Sogunro
Davlies of Balogun Strect, Lagos Imporier Silmeon
Walton Lumpkin of Broad Street, ILagos Maszter Taillor
and Peter J.C, Thomas of Broad Street Lagos PFirst
Class Clerk Financial Cormissioncer'!s Office Lagos
to be lLixecutors of this my Will In witness whereof
I havo hereunto sct my hand this 24th day of Janu-
ary One thousand nine hwundred and ten

(Sgd.) J. E. Wright.

Sigrecd by the said Testator as his)
Iast Will in the prescnce of us whg
in his presence at his request and)
in the presence of each other have )
hercunto subscribed our names as

witnesges, )

(8gd.) €. A. Sapara-Williams B.L.
" Oszuntola Sapara

5/- P& on reccipt No.,A439757/54 of 14/%1/51.
' Certified true copy

(Sd.) ?
PROBATE RLGISTRAR.,
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Plaintiffs Exhibit 11. - JUDGMENT in Suit Wo.32/1951.
Exhibits -

IN THE SUPREME COGRT OF NIGERIA

11.
IN THE TAGOS JUDICIAL DIVISION

Judgment in
Sult No.32/1951. , MONDAY THE 16TH DAY OF MARCH, 1953

16th March, 1953. BEFORE HIS LORDSHIP
MR. JUSTICE OLUMUYIWA JIBOWU

SUIT H0,.32/51.

BETWEEN ¢

1. SALLY SHOILA BARBER )
2, EMILY LANDE BARBER )
3., HENRIETTA YETUNDE BARBER ) Plaintiffs
4, SAMUEL BANDELE BARBER )
5. BEW LOLADE BARBER )
- and -

1. ANGELINA AREFUNWON )
2, CATHERINE AYODELE )Defendants
3. SAMUEL S.I. WRIGHT DE SOUZA)

JUDGMEN T

In this action the plaintifls seek against
the defendants a Declaration of Title in fee simple
to all the landed property and buildings thereon
aituate, being and known as Nos. 91 and 92 Broad
Street, and 19 Williams Street, Lagos, Nigeria.

By their statement of claim the plaintiffs
withdrew their claim to the property Nos. 90 and
92, Broad Street, Lagos wrongly put down as 90 and
92 Williams Street, Lagos., In the same way the
property at Broad Street was wrongly described as
91 and 92 instead of 90 and 92, Broad Street, Lagos.
Counsel should be careful to avoid asuch mistakes
which may prove detrimental to their clients'
interests. The plaintiffs! case 1s that the pro-
perty No. 19, Willliams Street, Lagos originally
belonged to one Beal Bucock as per Crown Grant,
Ixhibit MAY, dated the 8th July, 1869,

He died on the 26th April, 1893 and Probate

of his Will, Bxhibit "B", was tondered in cevidence
to show that he devised his dwelling house at
Taiwo Lane Lagos to William George Barber.
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In o deed of movtgage Exhibit "B it is reo- Plaintiffs
cited that by Crown (rant dated 19th Novoeuber, Exhlbits
01, and rercistered as nunker 181 at page 181 of -
Yolume 8 of' the Rerister of Crown Grants kept at 11.
the General Registry at Legos, the Colonial
Governicent pranted Lo Willilam George Barber a Judgment in
plece of land at junction of Broad Streot and Suit No.32/1951.

Vilisane Street, Logoa,
16th March, 1953
By Ix<hibit "Z" both the land belonging to - continuecd,
Viilliam George Barber nnd the land he inhcerited
wider Beal Ducock'!s Will were mortgaged to Jameca
Imanuel Vright. Plans of the two piecos of land
movbgared are shownn in the first and sccond sched-
ulcs at the back of the mortgage deed.

'rom the irat schedule it appocars that the
two lands were adjaccnt.

The 'irst schedule also shows that the pro-
perly shown as that of George Orioye was part of
the land of’ Willicn George Darber which had been
sold to George Orioye.

Tne mortgase decd, Exhibit "E", is dated the
14tn July, 1896.

On the 13th July, 1898, by the registered
deed of conveyance, of which Exhibits Y"F! and "Gt
are ccrtificd copilcs, William Ceorge Barber sold
and conveyed to Jamcs Fman. Wright for 2300 the
property in the i"irst schedule of Mortgage Deed
Exhibit "Z"., The plaintiffs claimed to be children
of William George Barber, which fact was admitted
in paragraph 1 of the Delence of the lst Defendant.
The 2nd and 3rd defendants stated that they were
not in a positinn to admit or deny that fact and
put the plaintiffs to the proof thercof.

The pnlalntiffs alleged that the sald William
George Barber was in posscession of the property
Fo.19 Williams Street up to the time of his death
in 1504 and that they were in possession of the
property which devolvoed on them on the death of
the said William George Barber,

They statved furtherr that they have not sold or
trangforred the nroperty to the defcendants.

The lst plaintiff gave ovidence that she, her
argndriother irs, Rebecca Barber and others lived
in the house until 1926, when it was demolished by
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the Lagos Town Council as a dangerous building and
that compenaation of £250 was paid to Bolaji Barber,
the eldeat brother of the plaintiffs, who died in
1930,

There is evidencc that Mrs. Rebecca Darber,
relic of William Georpe Barber, lived on the prem-
ises until she died,

A copy of the writ of surmons servod on her
for arrears of VWabter Rate in 1918 was tendered in
evidence narked Bxhibit “gm.

The first ploaintiff further testiliced that 10
James Emanuel Wright never lived at 19, Williams
Street, Lagos, in his lifetime but at 90 and 52
Broad Street; that the defendants! mother also,
Harnah Henrletta de Souza, lived at 90 and 92,
Broad Street and not 19, Williams Street.

The evidence of Tthe 2nd and 3rd plaintiffs?
witnesscyg also showed that 19, Williams Strest,
was inhabilted only by the plaintiffs! family, be-
fore ity demolition in 1926, :

lst defendant in paragraph 5 of her Defence 20

statecd that premises Wo. 19, Williams Stireet, lLapgos,

was granted to James Eman Wright under Indenture

of Conveyance dated 13th July, 1898, and registerecd

ag Mo, 125 at page 388 in Vol. 31 of the Rogister

of Dceds kevt in the Lunds Registry in Lagos, being

the whole of the land described in the Crown Grant

No. 181 dated the 19th HWovember, 1874 registered

at page 181 in Volume 8 of the Register of Grants

kept in the Lands Registry at Lagos.

The original of Exhibits "I"™ and "G!" is the 30
decd on which the 1st defendant based her clain,

In paragraph 6 of the 2nd and 3rd dcfendants!
Defence, they claimed that 20 and 92 Broad Street
and 19, Williams Street, Lagos, formed part of the
estate of the Viright de Souza. I should obaecrve
that there is no person az Wright de Souza.

They further alleged in paragraph 7 of their
Defence that 19, Williams Strcet was mortpaged to
J.E., Wright deceased at first and later on sold to
him, 40

~ Plaintiffs! witness, Bonjamin, produced a
certified copy of the Will of James BEmanuel Vipight,
deceased, the fifth paragraph of which reads as
follows: -
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"I mive Devise and bequeath the house and land
whiero I am ab Broad Street Lagos granted to
me by 7illlam Georpge Barber by an Indenturc
dated the 13th July, 1898 registered in the
Hepister of Docds HNo.125 Volume 31 page 388
being the whole of the land described in Crown
Gront No. 131 deted 19th Vovember, 1874,
ro~sistered in Volumo 8 page 181 of the Regis-
sor of Crants .......... to my sistcr the
gald Hannah Illenrictta de Souwza her heirs and
asgisng.!

The rofcronce in this Will ia to the origlnal of
Exhibits "M ard "G",

“lie threes defendants claimed 19, Williams
Strcet throush the devise to thelr mother Hannah
Henrielbta de 3Souza in the Will of James Emanuel
Viright referred to above,

The question that falls for decision is
vhether 19, Williams Street formed a part of the
land sold by Willian Gecorge Barber to James Eman
Virizght, If it did, then it woulid pass under the
Will of James Emanuel Wright to the mother of the
defendantg through whowm they claimed.

If, on the other hend, 19, Williams Street
did not pass under the sale of land to James Eman
Viright, then thce defendants! mother had no right
to the land and had no interest therein to pass to
the dofendants,

Exhibit "E!" is a mortgage of +two separate
pleces of land to James IDman ¥Wright. The first
was the land to which the mortgagor derived tltlo
from Crown Grant of the 19th Wovembor, 1874, and
the 2nd was the land that he inherited from Beal
Buko and was covered by Crown Grant of the 8th
July, 1869.

According to Ixhibit "F" or "G", +the. land
sold and conveyed to James Emanuel Wright was the
rirst one covered by Crovn Grant dated the 19th
November, 1874.

This was borne out by the ifth paragraph of
the Will cited avove.

It 1s therecfore clear that the 1land coversd
by Crown Grant of the 8th July, 1869, IExhibit "AM,
wag never sold and conveyced to James Emanuel Wiright,
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and was not referred to in his Will.

The land rcferred to in the will is the pro-

perty now known as 90 and 92, Broad Street and not
19, Williams Street, Lagos.

19, Williams Street did not therefore pass to
the defendants' mother under the Will of James
manuel Wright, deceased,

There can be no doubt from the evidence of
the 1st plaintlff that the deferdantst! mother,
after the death of James Emanuel Wright, entered
on the property in dispute which has remained a
vacant land since the demolition of the house on
it in 1926, and let it to firewoocd sellors who
stocked their firewocod thercon. This fact camec to
the knowledge of the 1lst plaintiff who went to see
her but was driven away and told to cgue.

Hannah Henrietta de Scouza, mothoer oi the de-

.fendants, entered wrongfully on the land without

tltle and was a tregpasser.

The plaintiffs, as the evidence led proves,
are not the children but grandchildren of Williem
Ceorge Barber, who had only oneg son Gabriel Barber
wno was the father of the plaintififs,

The plaintiffs are therefore the persons who
should inherit the property in question which de-
scended to their late father on the death of his
ovm father intestate.

William George Barber was married under theo
Marriage Ordinance and his son Gabriel Barber had
three wives by whom he had 7 children, two of whom
had died, leaving the plaintiffs surviving.

The evidence before the Court shows that the
plaintiffa are the children of Gabriel Barber and
they should inherit his properties under native
law and custom, particularly against strangers,
which the defendants certainly are o William
George Barber.

At the worst, the pleintiffs would be natural
children of Gaebriel Barber, but they would be cn-
tltled to inherit his property all the same.

On this point I think I should refer to my
judgment in Suit AG. 68, in the matter of the
estate of Herbert Samuel Heelas Macaulay, deccased,
the relevant portion of which reads as follows:-
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#In Loth Savare Versus Macfoy and Abudu Vhabi
Phillip V. Lamuel Philip and Tunde Phllip, it
1 to be noted that the children concerned
vore all of the came status, all being born
out of lawful wvedlock."

The two caaecs may thorefore be taken to have
deeided that whero there is no marriage and a man
dles intestate lecaving natural children, the nat-
ural childeen can sharc thelr father's properties
amiong thensaelves,

Tho last parapgoash but two of the judgment

readn s -~

"It nay, thercforc, be laid down that the rule
of natlve law ond custom which reocognisces
11llepitimate children in the distribution of
their father-ta cstate may be applied when
there i3 no marriage recognised by the law
and no childeen of such narriage.”

Raference by the learned Counsel for the 2nad
and 3rd defendants to Cection 36 of the Marrilage
Ordinance vhich wags decalt with in H.S.H.Macaulay's
caso mokes no differenco to this case.

Tho position then is that defendants!' mother
trospassed on the land to which the plaintiffs
werce entltled and wrongfully cla‘med the land as
hers.

Therc is, however, no evidence before the
Court as to when she nade the entry and that she
conbtinued in possession to acquire a title under
the statute of Limitations.

The 1lst defendant who pleaded the Statute did
not pive evidence and there is no evidence to sup-
port Counsel's submission that it was in 1926. Nor
is there any evidence before the Court as to when,
if at all, the defcndants entered the land or any
proof that they have acquircd a statutory title to
the land in question for the same reason. The 2nd
and 3rd defendants did not plead the statute and
it is therefore not available to them as a defonco,
The lat defendant pleaded it bul did not prove it

by #iving evidence and the plaintiffs evidence did
not supply the informations.

Tacre i1s not even evidence of the time James
Tmonucl Wright died and when Hannah Henrietta de
Souza took over the property devised to her by the
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will of the said James IEmanuel Wright.

I am not impressed by the submission of the
2nd and 3rd defendants' Counsel. that tho land in
disnute hag not been identified in view of Edhibits
AR, "BM and "GN,  The plan in the 2nd schedulc to
Exhibit "E" shows the land in dispute and shows
that 1t adjoins lend of William George Barbor.

The 2nd plaintiffs VWitness gave a description
of the land as being behind the jroporty of Wright -
which is admitted to be 90 and 92 DBroad Streebl. 10

The evidence of 3rd Prosccution witness also
shows that the land in questlon adjoins Wright's
property which faces Broad Street while the land
in dispute faces Williams Street, confirming tho
plan in schedule 2 to Exhibit "E". He also bendored
plan Exhibit "J" which shows the land in dispute
edged red behind and 2djoining land facing Broad
Street, which is obviously 9C and ©2 Broad Streoet.

The learnecd Counsel stated that 90 and 92
Broad Street on thils plan shows more land than is 20
on the first schedule to Exhibit "E!,

The answer to this appesrs to me to be found
in the Will of James Emanuel Wright Exhibit "H"
and in Exhibit "F" or "G!" that the whole of the
land covered by Crown Grent No. 181 dated 19th
Novermber, 1874, registered in Vol. 8 page 181 of
the Register of Grants was conveyed, = vwhereas
schedule 1 to ZExhibit "E" shows that only part of
the land was mortgaged. There must  havo
Eeﬁn some mistake on the plan on Exhibits "F! and
G", 30

The Surveyor who made the survey and prepared
Exhibit "J", obviously surveyed 90 and 92, Broad
Strect ag he found it in 1949 and shows 19, Williams
Streat behind it edged red.

As thereils no further dispute about 90 and 92
Broad Street tnc extent of the land is not relevant
in so far as the disputed land is shown to be ad-
joining it.

The learned Counsel suggested that 19, Williams
Street is included in 90 and 92 Broad Street in 40
Exhibit "J", but the evidence of the 2nd Plaintiffs
witness that there was no Well in the land in dis-
pute, whercas a Well is shown on 90 and 92 Broad
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Street, and other cvidence before the Court satis-
£y me that the lund edged red is the land in  dis-
pucc. I accept the ovidence of the lot plaintify,
virleh iz not conbeadicted, that the Street was
Hreviously lmown as Taiwo Lane.

mhibit "G shows that the house waa subse-
quently lmova as 19, Williams Strcet, Lagos. The
lesrned Counnel for che 2nd and 3rd defendants
alzo subnitted that tne fee simple of the property
in dispubte must be in the IZxecutors of llcal Bulo,
vho should have been joined as pariies. I Iind no
aubstance in this submission.,

The plaintirffs have nroduced Beal Bucock!s
Grant Ixhibit "A" which is proof that tho Grant
hiad left tlhe posscssion of the Execuvors and must
have been In posscsslon of William Georgo Barber
before he could wecite it in Ezhibit "B" in July,
1896, :

That fact 13 evidence that the Executors nust
have handed the title to the land in dlspute to
the dcvisec and casented to his taking charge of
his property.

An asscent may be expressed, implied or pre-
swined and need n .t be in any particular form. 1t
only shows that the property in question is no
longer required by the personal representative or
repreosentatives for the payment of debts or lega-
cles. See Philimore J's judgment in Kemp v,Inland
Revenue Conmissioners, 1904, I. K. Bb 586-7.

He also submisted that the plaintiffs have
not got the lfee simple of the land because there
is no ocvidence that there had been a re-conveyance
of the lands mortgaged by Exhibit "E",

It is clear that until Exhibit "B" was put %o
the lst plaintiff that she was not aware that the
properties comprised in the mortgage were ever
mortzaged to Jamcs Emanuel Wright in 1896, some 57
years ago. Vhat happened between that time and
1898 when Exhibits "F" and "G" were executed can
only be a matter of speculation. One thing, how-
ever, iz certain that one of the two pieces of land
mortgazed was sold to James Emanuel Wright,

The uncontradicted evidence before the Court is

that after the death of the mortgagor in 1904, his
wifc, his son, sSome of his grandchildren and other
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members of his family lived in the house without
interference by J.E. Wright. When the house was
demolished and compensation was paid, it was paid
to a grandson of the mortsagor and James Imanuel

Wright did not interfere.

If his mortgage still subsisted it is not
likely he would not have taken steps to recover
the mortgage debt from the mortgagor before hils
death or from his family after his death,

FPurthermore, it is not likely that he would 10
have done nothing when his security wag being
demolished and compensation thercfor was being
paid to the son of the moritpgagor.

The inference I draw from the circunstances
is that the mortgage debt had been satisfled and
that the mortgagee had no nore claim on the secur-
ity. After a mortgage debt has been satisfied,
the mortgages should reconvey the legal estate in
the land to the mortgagor.

It 1s impossible to say whether thore has 20
been a re-conveyance. :

In the circumstances, although I am satisfied
that the property Wo. 19, Willisms Strest belongs
to the plaintirffs as descendants of William CGeorge
Barber and that the property never passed by sale
to James Imanuel Wright, that the property did not
pass to defendants! mother under the Will of the
said James Emanuel VWright, under whom the defend-
ants are cloaiming, I am unable to declare that the
propecrty belongs to the plaintiffs In fee simple 30
in the absence of evidence of re-conveyance ol the
property to William Goorge Barber.

The plaintiff is therefore non-suited.
Each party to bear his own costs,

(Sgd.) 0. Jibowu
PULSNE JUDGIH,.
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Txhibit 12. - DEED OF MORTGAGE

THTS THDINTURSG nmado the fourteenth day of July,
One thousnd ciglic hundred and ninety six BETWEIEN
VTILLIAL GRORGE BARBER Butcher of Broad Strect,
Lagou, West Alfrica hereinafter referred to as  the
morumnsor of the one part And JAMES EVANUEL WRIGHT
Ministor of Lhe Vlesleyan denomination of  Broad
Strecet - Lagos aforcsaid hereclnafter rcferrcd to as
the mortgarce ol the other part - WHERFAS Dby a
Crovmn Grant datcd the ninctceenth day of November,
1874 and registerced as umber 181 on paze 181 of
Volwic 8 of the Rogister of Crown Grants kept at
the Goneral Registry at Lagos aforesaid the here-
ditoments and pronisos Intended to be hercby
cranced were granted by the Colonial Governnent to
the naid nortgagor his heirs and assigns for ever
AND V/IIEREAS by another Crown Grant dated the eighth
day of July 1896 and registered as Number 251 of
Volumo &5 of the reglister of Crown Grants the herece-
ditaments and premisca intended to be hereby
sceondly grantced verce granted by the said Colonial
Govermiont to one Beal Buko his heirs and asaigns
for cver AND WHERFAS by another Crown Grant dated
the cighth day of July 1869 and registoroed as Num-
ber 251 of Volume 5 of the Register of Crovn Grants
the hereditament: and prenises. intended to be
horeby sccondly granted were granted by the said
Colonial Governmcnt to one Beal Buko his heirs and
assigna for cver AND WHEREAS +the said Beal Buko
late of Taiwo Lane Legos aforesald deceased duly
made hig Will datecd the ci:htoenth day of August,
1892 wherein the said Beal Buko devised his real
castatec unto and to the use of the said mortgagor
his helrs execcutors administrators and assigns upon
the trusts thercin declared concerning the same
appointed John Thompson of Talwo Lane aforesaid and
Dick Sawyer of Apapa Streot sole executors of his
said will AKD WHEREAS the said testator died on
twenty sixth day of April 1893 without having al-~
tered or rcvoked his said will and such will was
duly proved by the said John Thompson and Dick
Sawyer on the sixth day of Wovember, 1893 in the
principal Registry of the Probate Divisicn of the
Suprerie Court of tho Colony of Lagos AND WHEREAS
the said horeditaments and bpremises hereinafter
described and intended to be hereby granted form
part of thc real estate deviseda by the said re-
cited will AWND WHERIEAS the saild mortgagee at the
request of the said mortgegor has agroed to lend

Def~ndanta
Exhibits

12.

Deed of
Mortgage.
William Georgo
Barber to Jamos
Inanuel Wright.

14th July, 18986.
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12.

Deed of
Mortgage.
Williem George
Barber to James
Emanuel Wright.

1l4th July, 1896
- continued.

84,

to the said mortgagor the sum of £125.11.,6d. One
hundred and twenty five pounds cleven shillings
and six pence upon having the repayment thereof
with interest secured in the mamer hereinafter
expressed NOW THIS INDENTURE WITNESSETH that in
pursuance of the said agreement and in considera-
tion of the sum of £120.11l., 6 One hundrced and
twenty five pounds eleven snillings and six pence
now paid to the said mortgagor by the soid mort-
gageec the receipt whereof the 3ald mortpgagor doth
hereby acltiiowledge the said mortgagor hcereby srants
unto the seid mortgagee and his heirs ALL  that
the hercditauents and pesmisos conprised in  the
first Crown Grant being the first Schedulo at thoe
foot hercof AND SECOMDLY ALL that thoe hercdita-
ments arnd premiscs compriscd in the soscond Crown
Grant bceing the second schcdule at the foot hercof
TOGETHER with all rights cascuaents and things
appurtenant or reputod as appurtenant thereto 10O
HAVE AWD 70 HOLD the hereditaments and premices
hereinbefore firstly and secondly granted or ex-
pressed so to De unto and to the use of the said
mortygagec his heirs and assipns for cever subject
to the covonanlt [for redemption next hereinafter
contained PROVIDED ALWAYS vhat if the said mort-
gagor his heirs cxecutors administrators oy assigns
shall on the fourteenth day of July noxt pay to the
said nmortpgages his exccutors administrators or
assigns the said sum of £125.11,6d One hundred and
twenty five pounds eleven shillings and sixpence
with interest for the same after the rate of ten
per cenbum per annum computed from the date of
these precsents then and in guch cesgse the heredita-
ments and premises horeby firstly and secondly
granted or expresged so to be shall at any time
therealfter at the request and cost of the said
mortgapgor his heirs or assigns be reconveyed to
him or them or as he or they shell direct AND the
said mortgagor doth hereby for himself hig helrs
exocutors and administrators covenant with the
said mortgagee his heirs executors administrators
and assigns that he the said wmortgagor his helrs
executors administrastors or asgsigns will on tho
fourtcenth day of July necx pay wto the said
mortsagee his executors administrators or assipgns
the sum of £125.11.6 One hundred and twenty Ifive
pounds eleven shillinga snd six pence with Interest

- for the samec after the rate of ten per centum per

annura computed from the date of these presents AND
the said nmortgagor doth hereby for himsslf hls
heirs executors and adminiatrators covenant with
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35.

the said morbpagon his heirs and assipna  that he Defondants
tho said mortgapgor now hath good rignht to prant Exhibits
tho beredivoments and premises hereby firstly and —_—
sccondly mranted or oxprcused so to be unto and to iR,
the use of bthe seid mortgagee his heirs and assigns

in manncr aforcsaid AND THAT if default shall be Deed of

mode in payrent of the asaid sum of £125.11.6 Ono lortgage.
hundrcd and twenty five pounds cleven shillings and  William George

sixmpeice or the inturest theoreof or any part thore- Barber to James
of on tho gaid fourtecenth day of July next - the Iinanuel Wripght.
said nortgusco his heirs and assigns may at  any

tinic theroafter enter into and upon the gaid hoerce- 14th July, 1896
ditarents and premiscs and shall thenceforth - continued.

guictly poascas and enjoy the same and recsivo the
rents and profits thercof without any lawful evic-
tilon interruption claim or demand from or by any
person or persons whomgsocever claiming from o under
the scaid mortgaser ANVD THAT freo from incumbrances
AWD YURTHZER THAT he the said mortgagor and  all
other persons having or lawfully or equitably
claiming any or interest in the said hereditaments
and promiscs or aany port therecof shall and will
Trom Lime to tine and at all times hercafter at
his or their own cost during the continuance of
these scecurities and afterwards at the cost of the
person or pcersons rcquiring the same do and execute
or cauge to bo done and exccuted all auch acts
deeds and things for further and more perfectly
ssuring the said hercditaments and premises unto
and to the use of the said mortgagee his heirs and
assigns as by him or thcm shall be reasonably re-
quired AND IT IS HERIBY DECLARED that the lkort-
gagoee his executors adninistrators or assigns may
at any time without any further consent sell the
hereditamonts and premises hereby firstly and
secondly granted or any part thereofl either to-
gether or in lols and either by public auction or
private contract and either with or without special
stipulations as to title or otherwise and may buy
in at sales by auction and reacind contracts for
sale and regcll and may also execute assurances
give receipts for the purchase money and do all
other things for comnleting tho salc which may be
thourht it and shall out of the sale moneys first
pay the costs and expenses of such sale or other-
wise incurred in relation to these securities and
gecondly pay the moneys which shall then be owing
upon these presents and shall pay the surplus (if
any) to the mortgagor hias heirs or assigns PROVIDED
ATWAYS that the foregoing power of sale shall not
be exercised unless defavlt be made in payment of
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86,

the said sum of £125.11. 6 One hundred and twenby -
five pounds, cleven shillings and six pence or tho
interest thercor or some part thercof on the said
fourteenth day of July next and also for One
Calendar month after a written notice requiring
payment thercof shall have been given to or left

at the usual or last kmowm place of abode in Lagos
aforesald of the said mortgagor or one of his
executors or administrators or left or affixed %o
aome part of the sald hereditamer.ts or unless de-
fault shall be made in some guarierly paymoent of
interest for three successglve calendar months after
the time hereby appointed for such payment PROVIDED
ALSO that no purchaser upon any sale under the
aforesald power shall be concsrned to ses or in-
quirc whether any such dcfault hay been made or
whether any such notice has been given or left or
affixed as aforesaid or otherwise as to the neces-
alty or propriety of such sale or be affected by
notice that no such default has been mado or notice
given or left or affixed as aforesald or that the
sale 18 otherwise unnecessary or improper

IN WITNESS  whereof the parties hereto have
on the day and yosr before first written arfixed
their hands and scals _

WITNESSED BY US (Sgd.) - W.G.Barber .S,
I J. Bxl. Wright L.S.

(Sgd.,) Kitoyi Ajasa

(sgd.) Elijah A. Martins

THIT FPIRST SCHEDVULE above rcferred to

ALL THAT pilece or parcecl of land situate at
Broad Stroet, Lagos aforesaid contained by admeas-
urement being bounded on the North-east by land
formerly Boal Buco 46!'-11" forty six foet or there-
abouts on the south-west by the said Broad Stroet
611-0" gixty one feet or thereabouts on the North-
west by part of the said land already sold 39'é6"
thirty nine feet six inches or thereabouts and on
the south-east by Williams Street 53'-0" fifty
three feet or thereabouts and 13 delineated in the
map or vlan drewn at the foot hereof and coloured
vollow -

PLAN
THE SECOND SCHEDULE hereinhefore referred Lo

ALL THAT piece or paréel of land situate at
Viilllams Streeot, Lagos aforesald bounded on the
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Faat by the gald VWilliams Strect and mneasuring
151-0'" I'ifteon foul or thercabouts on the West by
lond of Taiwo weasuring 17'-4" seventoen foct four
inches or thorcabouts on the North by land of John
Thompson measnreing 61'-5" sixty onc feet five
inches or thersabouts and on the South by land of
the aaid William Barber and measuring 61'-5" sixty
ono fcob five incheos or thereabouts which said
nicec o parccl of land is more particularly delin-
cated in the nap or plan drawn at tho foot hercorl
and colourecd ycllow

FPLAN

The within instrument ig in the opinion of the
Comnissloners of Stamp Dutics chargecable with a
duty ol IFive shillings and the duty thereon has
boen assessed accordingly

(Sgd.) W. Gerald Ambrose
Commissioner of Stamp Duties,

This Instrument was proved by the testimony of
Blijah Luther Martins to be the deed of William
George Barber beforoe me this 9th day of October,
1296 at 3.20 o'clock in the forenoon.

(Sgd.) Danl. Akitoye
"Reglotrar,

Registered as No. 75 on Page 423 of Vol, 25 of
the Register ol Decds kept in the General Registry
Lagos.,

(Sgd.) Danl. Akitoye

Lagos. ‘Registrar.
22nd October, 1896,

Dated the 14th day of July, 1896

WILLIAM GEORGE BARBER
TO0
JAMES EMANURL WRIGHT

MORTGAGE of two pieccs or parcels of land situate

lying and being at Broad Street and Taiwo Lane
respectively, Lagos, W.C.A.

(Sgd.) Xitoyi Ajaca
Tinubu Street.

Dofendanta
Exhibits

12.

Deed of
Mortpago.
Viilliam George
Barber to James
Emanuel Wright,

14th July, 1896
- continued.
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Deed of
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William George
Barber to James
Emanuel Wright,

13th July, 1898.

B88.

Exhibit 13, - DEID OF CCNVIEYANWCE

Conveyance

THIS INDUENTURE made the thirtecnth doy of July One
thousand eight hundred and ninety eight  BETWELN
WILLIAM GEORGE BAIBER of Broad 3Street,  Lagos
butcher of the one part and JAMES EMANUEL WRIGHT
of Broad Street, Lagos aforegaid VWesleyen Minister
of the other part WIIEREAS the hereditancents here-
inafter described and intconded to be hercby con-
veyed for an estate of inhoritance in fee sinmple
in possgesaion is the whole of the land granted by
the Lagos Goverixent by a Crown Grant munibored one
hundred and eighty one dated nineteenth Noveuber
One thousand cight hundrcd and seventy Jfour and
registored in nwsber one hundred snd cighty one of
volume eight page one hundred and cighty one of
the Reglster of Crown Grants AND WHEREAS the said
William George Barber nas agreced vith the said
James lmanuel Wrlght for the absolute sale to him
of thc =said hereditements at the price or sum of
three hundred pounds sterling NOW THIS INDENTURE
WITNESSETH that in pursuvance of the said agreement
and in conasideration of the sum of three hundred
pounds to the said William Geoige Barber paid by
the said James Lmanuel Wright (the receipt whercof
the said William George Barber doth hereby aclnow-
ledge and from the same doth hereby relcase the
said James Emanuel Wright) He the said William
George Barber doth hercby grant unto the saild

James Emanuel Vright and his helrs ALL THAT piece
or parcel of land situate at Broad Street, Lagos
aforesald and bounded on the north-cast by land
formerly belonging to Boal Buco forty six feet
south west by the said Broad Street sixbty one feot
north west by portion of the said land sold to
George Orioye thirty nine feet six inchbes on the
south cast by Williams Streeot fifty three feet and
is delineated by a map or plan drawn below theso
prosents coloured yellow TOGLTHER with the build-
ings yards rights and things appurtcnant or reputed
to be appurtenant thereto AND all the estate
right and interest of the said William George
Barber therein TO HAVI AND TO HOLD the heredita-
nents and premises hereby granted or expressed 8o
£o be unto and to the uso of the sald James Emanuol
Wrizht his heirs and assigns for ever AWD the naid
wllliam George Barber doth hereby for himself his
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39.

holrs execculbors and adninlsctrators covonant with Dofoundants
tho sald Jamea Tmicnuel Vright his holrs and assigns Ixhibits
that noswlithotanding any act deed or thing by him

the sald Yilliam Goorge Barber done or exccubod or 13.

Inowingly sulffercd vo the contrary he the said
{iilliam Georgo Borber now hath good ripght to grant Decd of

tho heroditaments and premisea hercby granted or Conveyancec,
oxprcased as to be unto and to the usc of the sald Villiam George

© Jamea Inmanuel Veight hisc heirs and agssigns in man- Barber to Jamos
ner aforesaid And that the said Jwines Eaanuol Imanuol viright.
Viedght hig licirs and aasszlgns shall and wmay at all
times acrecaflter peacecably and quicetly pocsess and 13th July, 1898
enjoy the unid hercditaments and premiscs and ro- - conlbinued,

colved the rcents and »rofits thercof without any
lawful c¢viction intorruptlon claim or demaad what-
gsocver Iroim or by the szaid Wililam George Barber

or hia heira or any person or persorns lawfully or
equitably cloiming as aforesaid from wdor or for
him bthem ox any ol them AND that free from all
incunmbrances whatsocver made or suffered by the
sald William George Barbhor or hia heirs or any per-
gon or porsond lawfully or equlitably claiming as
aforcesald ARD fuethor that he the said William
George Barver and his helrs and all persons having
or lawfully or equitably claiming any estate or
interegt in the sald hereditaments and premises
shall and will from time to time and at all <times
hereaftor at the request and cost of the said James
Emanuel Wright hls heirs or assigns do and execute
or cause to be done and execcuted all such acts
doeds and things whatsoever for furthser and more
perfectly agssuring the said hereditaments and prem-
igcs mto and to the usc of the said James Bnanuel
Viright his heirs and aszsigns in manner aforesaid as
shall or may bc reasonably required IN WITNESS
vhereol’ the saild parties th thease presents have
hereunto set thelr hands and scels at Lagos aflore-
said the duy and yeur first above written

(Sgd.) W. CG. Barber (
T J. Tml, Wright  (

Signed by the usaid parties scaled)
and delivered in thoe presence of )
us s

(Sgd.) T. Lloyd Harrison

CaAa Lino.
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90,

Received on the day and year aforecsald )
of and from the within naxicd James )
Emanuel Wright the sum of three hundred)
pounds sterling being the consideration) £300.-,-
money paid by him to me as witness my )
hand )

(84.) W. G. Barber

Witnesses
(Sd) T. Lloyd Harrison
C. A. Lino 10

PLAUY

The within instrument 1s in the opinion oi the
Cormissioneras of Stamp Dutics chargeable with a
auty cf one pound and ten shillings and the duty
thercon has been assessed accordingly

(Sd) TFrank Robrweger
Commr., of Stamp Duties.

Colony o Lagos
Corniziissioner of Stawmp Dutics
16 Jul 98, : : 20

This instrument wasz proved by the Testimony of
Thonas Lloyd Harrison to be the deed of Willian
George Barber belore me this 27th day of July,
1898 at 9.30 o'clock in the forenoon.

(Sa) Danl. Akitoye
Registrar.

General Registry,
Colony of Lagos
29 Jul 98
(Intld.) ? 29/7/98. 30
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Bﬁhﬂk}t 16. -~ SUMMOI'S Defcendants
Fxhibits
IN_ T SUPRIELS COURT OI" NIGERTA —_—
16‘

I DU DISIRICT COURT OF LAGOS

Surmmons .

SUIT NO., O* 1944 Souza v,
Owoycde.
. ., SoUZA ‘e Plainbiff 3rd February,
1944,
V.
OVIOYIDL Defendant
™The Plaintiff's claim from the defendant is
rfor the sum of Cne pound Twelve Shillings (£1.12/-)
being arrears oi reutsg Lfor four months from October
1043 to Jawuary, slst 1944 at the rate of 8/- per
month in an apartuwent of a yard at lNo. 19, Williams
Strect, Tagos.
The plaintiff also claims for possession.
Annual value £10.-,-
Dated at Lapos this 3rd day of Feb., 1944,
£41016 [ Yt H‘I'IA de SOUZ&
Plaintiff
Plaintifl's addrcss:
92, Broad Street, Lagos.
Defendantts address:-
19, Williams Street, Lagos.
Exhibit 17. - ADMINISTRATION ACCOUNT 17.
IW THE SUPREME GQURT O NIGIRIA administration
Account,
IN TyE MATTER OF THE ESTATE OI' THE RIV. Judgment in
JANES EMANULL WRIGHT (Deccased) W.,A.GC.,A.
No.104/54 and
ADMINISTRATION ACCOUNT proceoadings
and Judgment
Thig is the Exhibit rarlzed "A" referred to in the in Suit
AT{idavit of Simeon Walton Lumpkin and Poter John No.183/49,

Claudivg Thomaa sworn this 24th day of December,
1930,
(Sgd.) J. H. Smith
COMMISSIONER FOR QATHS.




Defendants. 1923
Fxhibits -
_ Mey 8
17.
Administration
Account.
[} 15
July 17
n 18
t 21
Sept.1l0
1929
Jan. 17
i 21
1928
Jan. 23
1928
Jan. 12

02.

Rents Collected

Abudu Salami - Part

Pavinent of rent of 92,
Broad Street Shop from
February to May,

T. P, Fabiyi - Rent of
90 Broad Street Shop
from Pebruary to May,
1928 at £2.10/- per
month

Abudu Salami - Pay-
ment on account of
Rent ol 92, Broad St.
Property

A.J.Tangalakis & Co,
- Rent of 7a, Broad
Street Ior half year
ending 31lst December,
1928

T.F.fabiyi - Rent of
Shop at 90, Broad
Street for June 1928

Abudu Salami ~ Pay-
ment on account of
Rent of the shop

T,P,Fabiyl - Rent of
shop at 920 Broad
Street from July to
December 1928 at
£2.10/- per month

A.J.Tangalakis & Co,
- Rent of "7a,Broad

Strect property from
1st January, 13829 to
June 30th 1929

Debta .leceilived

E.A.Franklin - Meney
owed Testator by kir.
M.A.Thomas

Cash Received by
S. Thomas & Co.

By cash for Kolanuts
sold

£

lo.

1.

150.

2

15.

o
.

1928 2.10.

17.

6.

150.

14,

17.

334, 3.

5.14,
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1928 £ s.d. £ 5. d, Defandanta
Brought forward 17. - 339.17. - Fxhlbitas
Jan. 22 By 4 Tins Palm 0il sold 17,
to Mesars, Jurpons
Colonial Products Lid. Administratlion
Iize Reve Wripht's farm 1,11, 3 Account
- continued.

L 28 By 1 Tin Palm 01l sold
to Standnrd Co. Ltd. 6. -

July 23 Proceeds on 1 Dasliet
10 1400 Kola nuts sold 1.19, -

n n Do. Half Olchi bad
ltolanuts sold 4, -

Oct. 30 DBy cash salog at
Williawms Street 2800
Irolamits 3,10, ~

Decs 1 Wy cash sales at
Willinmg Strect -
1000 Xolanuts le 5 =~

10 By Cash salcs 1 baskov
20 voriny kolanuts 6. -

" 17 Do. at Williams
Street - 2100 kolanuts 1. 6. 3

20 By cash sales at
Williana Streot 4C00
lcolanuts 5, 1. 6

1529
Fob. 11 By cash sales at
Williams Street 1000
zolanuta 1.10. -

30 " ft Do. Do. 3000
olanuta 3. -. -

" n Do Do, 1300 * 6. 6

n " Do. few quuntity of
lkolanuts with worms 2. -

1930

Jam, 1 Do. at V/illiams Streect
Tor kolanuts ex Rev.
\"Jr'ightts f&:(‘m 2_25 70 - 45011- 6

£383. 8. 6

[




Defendants 1928
Exhibits
17. Aug. 30
Administration
Account
- continued.
Y 31
{ ]
Peb. 24
15
15
1928
July 13
15290
Jan. 18
Feb, 1

94.

Puneral & Testamentary £
Expenses

M.A Altinsemoyin Bsqg.
amount expended for
the funeral of Rev.
J.L.Wright (Decsd.) 120.
Nigerian Printing &
Publishing Co. for
publication of 6 in-
sertions Estate
Notices re J.E.uright,
Deceased

Nigerian Printing &
Publishing Co. - S0
coples Estate Nolilces
re late J.E, VWiright
Deceaseod

Chief Registrar -
filing original Will
in re J.E. Viright
deceased

Chief Registrar -
Filing Oath, Applica-
tion, Inventory,
Affidavit, Certified
copy of 12 folios will
- Lstate Duty on £100 3e
Chief Registrar -~

Oaths & 2 exhibits

Legal Expenses

Registrar - Swions
Fec in re Executors

v. Abudu Salami - Suit
Ho.2057/28

Chief Registrar - Fees
Paid on originating
summons in ro IXxecutors

V. Souza 3.

Alaki ja & Alakija -
Retainer fee in re
xecutors v. A.Salami -

Suit No. 2057/28 2.

s.

e

3615,

15.

12,

O

2.

1

1

128,13,
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1929

I'eb. 1

Mar., 28

10
Apl. 2

20
1929

Jan. 29

30
1928

£ 8,

Brousht Lorward 5,14,

Alalidija & Alakilja -

Briel fee in re Rebecce

Cole v, lxccubora -
Suit Wo. 343/1028

Ala)klja & Ala'd. ja -
Cozsts avarded plain-
tifft'a counscl in an
origlneting sunmons

Irving é& Ronnar -
Coata awarded lat
defondant'a ccounsel
in an originating
surnons

E.J. Alex-Taylor -
Costs awarded 2nd and
Zrd defendants! zoun-
scl in aa eriginating
SULILON.g

Dobts_Paid

Rebecca 3., Cole -
Judgment Debt and
coats in re Sult No,.
34%/28 - E.B. Cole
v, Executors, J.0I.
Wright Lstate.

Dr. 0. Bapara - For

nedical attendance on
Deceaged J.BE. Wright

Mlscellaneous expoenses

Mar., 10

40

incurred by S.Thomnas
& Co.

Cash paid to Mr. A.,B.T.
Thomas Blacksmith for
ropalring 2 animal
Traps for the late Rev.
J.E. Wright

10.20

12- 120

10,10,

10.10.

50.12.

10.10, -

Cash pald to Tost Offlce

for onc parcel for the
late Rev. J.E, Wright

49.16. -

Dofendanta
Exhibits

17.

Adminilstration
Account

- continued.



Defendants
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17.
Administration

Account
- continued.

1928 .
Mar, 19

May 25

June 6

=

Sept.

Nov, 24

96,

Brought forward 13.

Cash paid to Daniel

Sariwaju for travelling
expenses from Lagos to

the Farm 5.

Cash paid to Daniel
Sariwa ju for labour and
travelling expenses 17.

Cash paid for buying
leaves for kolanuts

Do. to Madam Janct

Lfuyele for her husband
Daniel Sariwaju for

expenses to be incurred

in the cleaning of the

late Rev. J.B, Wright's

fal”m '5 e e

Cost of stamp for re-
ceiving above money

Cash paid to Daniel

Sariwaju to buy leaves

for covering kolanuts

re Reve J.E. Wright's

Farm S

Cash paid to Daniel

Sariwaju to settle with
labourers carrying 9

basketa and 3 Okchs of
kolanuts to Williems

Street ex Rev. J.L.

Wright's Farm 4,

Wages for one year
paid to labourer Amisa
at J,BE. Wright'!s Farn 8.10.

Cash paid for rent of
canoe 8.

Cash paid to canoe men 18,

Do. Lo Danicl Wright
personal expenses 2.10.

Cogt of sgtamp for re-
ceiving above paynent

d. £ 8.
- 110018.

2

a.

19. 9,10 239,11.
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1928

OV,

Dec,

May

Junoc

=

4

16

4

07,

L o, de & 9. da Dofendants
Exhibilts
Brouszht forward 19. 9.10 239.1l1l. - -
17,
Canh pnid (or 1 hundle
leaves for kolanuts 3. 6 Adninilstration
Account

To Water & Improvement - continucd.
Rates for 90 and 922
Eroad Slreoct House 26 -4 -

To cash pald for buy-
ing lcaves for kolanuvs 1. 6

Do. do, do .

Cash paid to Dnniel
Sariwa jit In Lagos for
Chop moncy 5. -

To amount pald to Daniel
Seriwajun as Tfollows: -~

Charge {or load from Rev,
J.E. Wright!s Farm to
Orogho Vharf: & 8. 9

Canoe & Canoe
Hen (1 window
Trame) 18. -

Canoo fees for
3 days 12. -

Allowance for
self 2.0, - 4, 8., 9

Canoe I'are from Lagos to
Oove JJB, Wricght's farm
for Amisa Labourer 2, 6

500 pieces Bricls
6. -

2 Barrcls Cement
(Fortland) 1. 6. 6

1 Do, Cement 13. 3

3 yards Sand for
7a. Broad Strcet
House 10, 6 3. 6., 34


http:Sariwa.ju

Defendants
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17.

Administration

Account
~ continued.

1929

June 7

Dec., 30

June 8

Dec., 30

1 1

1930
Jan, 10

n 1¢C

8.

£
Brought forward

3 Yards of sand for
76 Broad Street
House

Amount paid to Daniel
Sariwaju to settle
with labourers carry-~
ing 13 okehs kolanuts
exX. Rev, J.IE.Wright's
farm from Tdumagbo to
Williams Street

Amount paid to Musa
Adeyemi (Bricklayer)

for job done atl

premiscs No.7a DBroad
Street House 2,

Amount paid to Danicl
Sariwa ju for personal
expenses 2,

Amount paid to Daniel
Sariwaju to pay labour-
er Armusa at Rev. J.E,
Wrightt!s farn., 2.

5 per cent commission

on £22.,7/- costs of
Kolanuts ex late Rev,
Wright's farm sold by

Mrs. Thomas on the 6th
inst. 1.

By 5 per cent on dis-
bursements by S.Thomas
& Co. viz., on £42,18,1d 2.

By 5 per cent on sales
of produce at Williams
treet viz. on £48.11.6d
Less Cheque ex
801101t0£g.0‘0

Sale of

Kolanuts 22.7.0 27, 7.-

2l, 4.6 1.

Viz on Nev

S, d

10. 8

lO. ~

2. 4

2.11

n
[E)

8.

20.17. 4 239.11.

d.

1C

20


http:48.11.6d
http:42.18.Id
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Brought forward

S.W. Lumplin - pald to
labourers for cleaning
land at Oloto Street,
Zhute Mettn

Lagos ‘Yovn Council
Wator Rabte pald on 92
Drond Strect property
on Junc l4th 1028

Lagos Towrn: Council
Iuprovement Rato paid
on June l4th 1928

Mesars, . Walton
Lwnpkin & Poler J.C.
Thomas -~ Dracutors
Legacy

Alakija & Alakijo -
Profesgional Scervices
rendered as Solicitors
to the estate Chief

Reglistrar - Purther pay-
ment of Eatatec Dubty (£6)

Two Oaths, filing Affi-
davita & marking 20
exhibits

Balance in the hands of
the IExecutors

Brought forward £383.,

£e

41.

10,

(10 £ So d.
9 239.11. -

- 140. 0. 3

8.

379:11,. 3
3.7, 8
£383. 8. 6

R
6

|g385. 80 6d

Certified true copy

(8gd.) ?

PROBATE REGTISTRAR.

Defondants
Exhibits

17,
Administration

Account
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Defendants
Exhibits

17.{(Contd.)

Judgment in
W.A,C.A,104 /1954,

22nd November,
1954.

100.

Exhibit 17, - (b) JUDGMENT

1IN THE WEST AFRICAN COURT OF APF#AL
HOLDEN AT LAGOS

MONDAY THE 22ND DAY OF NOVEIBIEK, 1954.

BEFORE THEIR LORDSHIFS

SIR STAFFORD FOSTER SUTTON PRESIDENT
JOSEPH HENRY MAXIME DE COHARMOND AG.CHIEF JUSTICE
SIR JAMES HENLEY COUSSEY JUS%E%%R%% APPYAL.
W.A.C.A., 104/1954. 10
BETWEEN :
ENTTAN EDUN N Appellant
- and -

1. SALAKI KOLEDOYE

2. IYA SHEGUN

3. SALAMI AKANWO

4, ELIJAL

5. SHOTAYO 0J0

6. SAMUEL AKIREMI Respondents

JUDGMENT 20

COUSSLY, J.A. In this apveal, ln six consolidated
actions from the Supreme Court In the Lagos Judi-
cial Division, the plaintiff/appellant, who appears
to be an illiterate woman, claimed a declaration of
title to land at Denton Street, Ebule Metta. By
her Statement of Claim she averrcd that her immedi-
ate Vendor purchased at auction the right, title
and interest of the Oloto Chieftaincy fanily (a
land owhing family) in the property in question at
an e¢xecution sale. ©She pleaded as her title, her 30
Vendor!s registercd Certificate of Purchase and
her own Deed of Convevance from the Vendor. By
their defences the defendants each denied the
plaintiff's title. They did not set up any title
thenselves but they in effect set up a Just tertii,
averring that the Oloto Chieftaincy family had not
been divested of its title by the events and the
documents upon which the plaintiff relied.
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At the oubget of the hearing tho Court
suggested an igsue ror vrial which, it thought,
siipht acttle the casce without the neceusity of
calling any witnences, namely; that raiscd by
parazraph 5 of %tie Delfence which rceads:

The dofendant avers that nono of tho docu-
menlbs referred co in the Statewment of Claim
can properly divest Lhe Olobo Chieltaincy
Parwily of thelr risht, title and interest in
the property in dispute,

Shortly stated, this was a defence that the
intercst ol the 0loto [amily had not, in fact,
been sold hecaunse thnl interest was not in the
Judgrent-debtors Lo whose debt tho property was
gold lu ¢xecution.

Counsel for the plaintiff didé not agree with
this sugpestion.

thon he intirated that he would lecad evidence,
the Court warned him of the adverse view of the
plaintilf's case it would btake if leading ecvidence
resulted in a waste of tinme.

In my opinion Counsel for the plaintiff was
perXoctliy entitled to conduct his case by calling
evidence. The dclendants had not moved the Court
by way of dermrrcr under Order 28 of the Rules of
Court for the suits to be dismissed. He wos cn-
titled to decline to embark upon an lissue, the
burden of which may have been on the defendants,
il called on.

But when the plaintiff, in the course of her
evidence, testified that she had bought the land
by native law and custom, a statement which she
shortly afterwaras explained to mean that she had
bought the title of the 0loto Chieftaincy (which
is a title by native tenure,) the Court ruled that
any question directed to 1lay a foundation for the
Deod of Conveyance from her vendor (which had been
plecaded) would be inconsistent with her evidoence
and the claim on her writ to have purchased accord-
ing to native law and custorm, At this sbtage the
Court expredsed itself that, in view of her evi-
dence above referred to, Counsel for the plaintifr,
was cross-~-cexanining hisg own witness in Inviting her
to ecgvablish the dced upon which, by her Statement
of Claim she in Tact relied as the foundation of
her title. On thisa it 1s unnecessary to comment.

Defendanta
Ixhibita

17.(Contd.)

Judgment in
W,A,C.A,104/1054

22nd Novenber,
1954
- continued.



Doefendants
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17. (Contd.)

Judgment in

W.A.C.A.102/1954.

22nd November,

1954
- continued.
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Although the certificate of purchase was,
shortly after, admitted in evidence without obdbjec-
tion, when the deed of conveyance wasg tcendered tho
Court refused to admit it unless it were satislfied
that 1t effected a transfer by native law and
cugton.

Situated ag he was, counsel for the plaintiff
submittod that he could not prove his case 1f the
deed was not adnitted in evidenco. He would not
call further evidence, and at his recuest, tho Deed
was marked as tendered and rejected. Thereuvpon, on
the dofendants! submission, the plaintiff's actions
were dismissed with costs which, the Court orderecd
Counsel to pay versonally on the ground that he
had been negligent in the conduct of the action,

In this case there has been an unfortunate
error in procedure on the part of the Court affec-
ting the merits of the case and it is due to the
Court looking for technicalities instead of en-
deavouring to do substantial justice.

The plaintiif, it is true, claimed by her writ
a declaration of title in accordance with native
law and custom and so stated in her evidence but,
as the plaintliff explained in evidence, it was
clear thal by this agsertion she meant that she
rclied on a purchase of' the 0Oloto interest. The
defendants obviously were not embarrassed. Sowme
indulgence is due to an 1lllterate party. As Lord
Langdale M. R. saild in Johnstones v, Todd, 1843, 5§
Beav., 601: "Witnesses, and particularly illiterate
witnessos, must always be 1liable to give imperfect
or erroneovd evidence, even when orally examined
in open court. The novelty of the situation, the
agitation and hurry which accompanied it the
cajolery or intimidation to which the wi%ness may
be subjected, the want ol Questions calculated to
exclte those recollections which might clear up
evory difficulty, and the confusion occasioned by
cross-examination, as it 1s too olten conducted,
may pive rise to fuwportant errors and omissions,"

In these circumstances the Court erred in re-
jecting the plaintifi's deed; in indicating the
mammer in which her case should be conducted, and
in dismiasing her clainm,

If is regrettable that the Court adoptod an

attitude of reproach, almost of asperity to the
plaintiff's counsel. In that atmosphere, he could
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not Lo cxpected to represent his clientt's inter-
esta notiafactorilty.

I would thevecfore allow the appcal, set aside
the judsmens dismissing the plaintiff's claim and
order a now urial belore another Judge, with 1lib-
crivy Lo the plaintif{ to amend hex» writ of summona
1 so0 advised,

It ia :lear, of courace, that this Court is

nolt concecrned with any Guestion 2t all as to the
10 rierite of the coage or thwe probability of success
or obtheririso of the plaintiff or the defendants.

(sgad. J. Henley Coussey, J.A,
I concur. (Sgd. S. Foster Suitton, P.
i concur. (8zd.) M. de Comarmond, Ag. C.J,

Ixhibit 17. - (c¢) PROCIFDINGS in SUIT No.183/49.

IN TR SUPRELRE COURT OI" NIGERIA
IN THUE LAGOS JUDICIAL DIVISION
MONDAY the 1lth day of JULY, 1949

BEFORE HIS HONOUR

20 CECIL GERAINT AMES Esquire,
Ag. Senior Puisne Judge.

Suit No. 183/49

DETWEEN ;

ANGELIVA AREETIIVON osa Plalintiff
- and -

1, CATHERINE AYODELE

2. SAMUEL SILION IGH WRIGHT
DE 30UZA Defendants

I. Taylor for plaintiff
30 Carniecron for deferndant
Pleadings 30 days each gide,
(Sgd.) C.G, Ames.
TUESDAY THE 4th DAY OF OCTOBER, 1949,
Suit No. 183/49

Angelina Arefunvon V. Catherine Ayodele & Anor.

I'or extension of time to lile defence.,

Delfondants
Ixhibits

17. (Contd.)

Judgnient in
W.A.C.A,104/1954

22nd November,
1954
~ continucd,

Proceedings 1in
Suit No.183/49.
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Suit No.183/49
- continucd.
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A, Taylor (holding J.I.C. Taylor's brief).

F.R.,4., Williaws holding Kayode's brief moving
Defonce alrecady filed but Lfiled out of time.

7 days extension granted costs asgessed at S
guineas.

(Szd.) 5. B, Rhodecs.

Js

IN THR SUPREMIS COURT OF NIGIRIA
TN THE LAGOS JUDICIAL DIVISION
MONDAY the 17th day of OCTOBER, 1949

BEFPORE HIS UONOUR,

STEPHEN BANKOLE RHODES, C.B.E.
Puisne Judge.

Suilt ¥o0.183/49.

BETWEEN :
ANGELINA AREFUNWON .. Plainbiff

- and -

1. CATHERINE AYODELE

2. SAMUEL SINON IGE WRIGHT
DE S0UZA Defendants

Adjourned to 29/11/49 for hearing.
(sgd.) B8.B. Rhodes.
TUESDAY the 29th day of NOVEMBIR, 1949
Suilt No. 183/49

Angelina Arefunwon v. Catherine Ayodcle and Anor.

J.I, Taylor for plaintiff
Kayode for Defendant.

Plecadings filed.

Both Counsel agree that on the clalm issue is only
joined in para. 9, as a2ll thoe other are admitted;
But defendants says that he is still relying on
his 3, 6, 11l and 12 for hiz defenccs

Ingelina Arefunwun on Bible sworn state, 1ive at
16, Tinubu Square, Petty Trader, This is the
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certificd tirme CO”V off Jumos Virightt's V11l decocaacd
admitted 1oelied =AM, Ilc died lcaving the proporty
in diapnte Lo ny wother Hannah Hcmrlelbta de Souza,
Tio 1o a copy ol nmy riother!s will now dead. Ad-
milbted rarked "BY" Croim the will her property was
left o both myscli snd the two defendanta, During
Ly nobtherts lifetiie L Lllved in the proporty atbt 900
aad 92, Broad Surcct and coantinuecd there for about
2 nonths after her deabh when I was driveon out by
21 deflencdent, wio is an cxecuvvor. iy 1mother dlod
on the z3vrd of Icoruvary, 1946. Since then I re-
aldrd vhere I om now and paying rent at the rato

of 25/- a month. I ar about a year now in arrears.
Both defendanta arce living now at 90 and 92, Broad
Strect.

I aix not allowed by tlicm to occupy a room theore
and noltining of the rent has been handed to me, I
have no voicc in the management according to thom.
I have doemanded ny share of renta and told I have
no #s2y. The defecndants are full blooded brother
and aister. I ar the eldest of us three that is
the two defendants and wyself we are of the same
mother and father.

ZED. by Kayode: Az we are not friendly I want ny
sharc. At tho time ol the death of my mother wec
verce not Mriendly. I am now at 16, Tinubu Sguare
which i3 my father's house. I know that property
90/92, was mortraged to Lagos Building Society be-
fore the decath of my mother.

My mother had other propverties but 2nd defendant
has ncver informed wc that there are difficulties
about her titles. I knowr of no Court action in
corniection with these propertiez. Whon my mother
died four of us that is the two executors (onec now
dead) the lst defendant and I went to Lagos Build-
inpg Society exccuted a further charge on the mort-
cage for £50. I have made enquiries and discovercd
that he i3 only paying the interest and not the
capital., I know of another property belonging to
my mother at Williams Street but no one has informed
me that the title is contested. The water rates
and interests on the Hortgage are paid from the
renta of 90/92.

fhen action was taken about 18, Tinubu Street,
I was ordered to nay rents. My mother had a 1land
at Abule Hla Road. I lmow of no action in conncc-
tion with it. T know nmy mother had Tarmlands at
Luwoye and Osheshe the actlons about them were
brought to my wwother during hor lifetime and de-
terained,

Delfendants
Exhibitag

17. (Contd.)
Proccecdings in

Suit No.183/49
- continued.
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I have often taken to the Police with nmy
children when at 90/92 by 2nd defendant with
frivolous complaints. I was actually driven away
by 2nd defendant.

Close of Plaintiff's case.

Nigel James Tamson on Bible sworn states. Cormercial

Clerk Lagos Building Society. This is the Mortgage
Deed of 90/92, Broad Street admitted marked !¢,

No xxd. by Taylor,

Samuel Wright de Souza on Bible sworn states

Live at 92, Broad Strcct, Xnow plaintiff. Sho is
my full blooded sister. Inow property in dispute.
Plaintiff lived therc boforec but left of her own
froe will. I am the solc executor now and che did
not 1ike it. After shc left her daughter Florence
continued to live there. I did uwnscroew her bed-
gtcad and removed it from her room when my mother
was in agony and about to die. Plaintiff d4did not
objeect to this. After the sale of 16, Tinubu
Square plaintiff asked me to allow her to return I
had no objection but she did not return. The rents
I collect I pay interest on the mortgage Vater Hate
and administration of the Estate. I also paid
funeral expenses for my sigter Canuta, I flled an
account of the Estate in 1947, This is the account
of the estate as from Juns 1947 to August 1949.

Admitted marked "D" This is a receipt showing an
action pending in the above Court in connection
with tho estate admitted marked "E", Property
90/92 Broad Street are the only valuable ones,
Without 1t there are no asgets to complete the
administration of the Estate.

XXd by Taylor:- I hope to liguidate the debts by

cloging the Estate,

I adunit plaintiff is paying rent where she is re-
siding, I agrec the defendants are paying no rents
for residing at 90/92, Broad Street, I am paying
no rents to her or giving her any money. I do not
lmow whether she has a job, Plaintiff gots nothing
from the Estate. It iz truc we two defendants live
rent free in the housc.

I did Tile an action in Cowrt for partition or sale
of 16 Tinubu Square where Plaintifi was living and
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houso over her head. I have been collecting reonts
or: 90/92, Broad Sircot Lor the last three ycars,

re-xQ. by Kayode:~ I did not stop plaintifl Tron
livinge rent free in 90/92, Broad Street.

Close of dcfendants! case.
hdjournod to 5/12/t0 for Addresu by Counsel.

(Sgzd.) S.B, Rhodes.
J.

IN THE SUPREME COURT OF NIGERIA
10 T THE LAGOS JUDIGIAL DIVISION
MONDAY the 5th day of DECEMBER, 1949

DBEFORL HIS HONOUR,
STLPIEN BANKOLSE RHODES, C.B.E.
Puisne Judse.

Suit No.183/49.

BETWISEN &
NGELINA AREFUNFON .o Plaintiff
- and -
1. CATHERINE AYODELIS

20 2. SAMURL SIMON IGE WRIGHT
DE S0UzA Defendants

Kayodes -
Most of the facts are not in dispute.

House in dispute is still within the Estate and
2nd Defendant is still Executor and Trustee.
Aduwinistration still in process, Property in dis-
pute 1s mortgaged to Irving and Bonnar, Since the
lifetime of the Testatrix. Legal Estate still in
Irving and Bomnar, Land Transfer Act of 1897

30 Sec. 1 Sub. (1) Sec. 2 Sub (1) and (3). Action
should have been compel the executor to wind up:
In re Masden 1864 vol., 26 Cn., D. L. R, Page 783
refer to 789,

Defendants
IExhibits

17. (Conta.)
Procecdings in

Suit No.183/49
- continued,
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Defendants See Taylor v. Grange Vol. 13 Ch. D. L. R, 1879
Exhibits page 223. In re Rhensington 1903 Vol. 1 Chancery
—_— Reports page 203 shows all amounts in the hands
17. (Contd.) of the administrator. Miller v, Warnnington Vol.

21 Revised Report Papoe 216.
Procesdings in
Suit No.183/49 Taylor:- This not partition Act in England.
- continued.
\ Action based on right of parties.

Thomas and Thomas and Another Vol, 16 ¥.,L.R.
Page 5. If partition not possible duc to Mortgage
then gsale could be nmode and money deposited into
Court. First payment should be to Movtgagor, then
balance divided. Sece Giwa Vs, Otu Vol, 11 MN.L.R.
page 161, £9,10.08 a month for 3 years will be
about £402,17.04.

At thilis stage Kayode inform Court that watex Rate
wac at £18.3.0d per annum,

Judgment Reserved.

(Sgd.) S.B. Rhodes
) J.

17, (a) Exhibit 17. - (d) JUDGMENT in Suit Uo.183/49.

Judgment in
Suit No.183/49 IN THE SUPREME COURT OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION
FRIDAY the Oth day of DECEMBER, 1949

BEFORE LIS HONOUR

STEPHEN BANKOLE RHODES, C.B.E.,
Puisne Judge

Suit No,183/1949

BETWEEN :
AVGELINA AREFUNWUN e Plaintiff

- and -
‘1. CATHERINYE AYODELE

2., SAMULL SIMON IGI WRIGIT
DI SOUZA v s Defendants

JUDGMEDN T

Angelina Arcfunwun has conme to this Courl
asking that partition or sale be ordered in
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comaction vith 90 and 92 Broad Strcet, property Defendants

which is jointly nwned by the three that is the Exhibita

plaintif' and her brobher and sister, the two —_—

defcudante., 17. {Contd.)
‘thorce s no doubl that the 2nd defendant who Judgment in

is the asole Ixecutor has not been active over the Sult No,183/49

adminisbration of the Estate, - continued.
AL the bime of the Testatrix's decath in 1946

the deobt due on the morisuge was £120. Three years

later that is to date of summons 1t is still £120.

I cannot order poartition or sale as the Legal
astolte stili veste in frving and Bonnmar. Any such
partition will reduce the value of the property
under mortpage; and Sale will not be possible
without the Legal BEatate.

The accounta are with the Probate Registrar
and open to inspection.

Plainbiff s action should have been to compel
the Ixecubtor o wind up the Estate which I hope
she will pursve.

This action is dismissed, each party to bear
its own cxpensa.

(Sgd.) S.B. Rhodes
Puisne Judge.,

Certilied true copy
(Szd.) S.0. Mafe
for SENIOR REGISTRAR.




