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No. 1. 

PLAINT

AMENDED pursuant to the Order of Mr. Justice Corrie 
made on the 31st January 1951'

IN HER MAJESTY'S SUPREME COURT OF KENYA AT NAIROBI 
CIVIL CASE NO.1055 of 1951

ROLP DE MARE
GUY MAGNUS ALEXANDER FATTGUST
BARBRO WILHELMINA ELISABETH FAUGUST

vorsus

BARON UNO CARL SAMUEL AK3RHIELM 
ERIC VON HUTH 
OLE BEYER

PLAINT

Plaintiffs

Defendants

1. The first Plaintiff is a business man residing 
at Kiambu, the second is a farmer also residing at 
Klambu aforesaid and the third Plaintiff is his 
wife. Their address for the purpose of this suit 
is care of J .A.Couldrey, Advocate, Nairobi.

2. Tho Defendants are business men and the address 
for service of the first and second Defendants is 
care of Mervyn J.E.Morgan, Advocate, Nairobi afore 
said. The address for service of the third De 
fendant is care of Messrs. Stephen & Bickorton 
Williams, Advocates, Nairobi.

3. In or before February 1948 the Defendants con 
ceived the idea of forming a company to manufacture 
a type of cold process tile in Kenya. The De 
fendants accordingly promoted and registered a 
company called "Dantile Limited" on the 20th March 
1948.

4. The Defendants, in order to induce the Plain 
tiffs to purchase shares in the said company, then 
in process of formation, made the following repre 
sentations and statements to them, viz:-

(a) "The tile has been produced and sold success 
fully in Denmark";

In the
Supreme Court 
of Kenya.

No. 1. 

Plaint.

17th September, 
1951.

(Amended 31st 
January 1955).
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In the
Supreme Court 
of Kenya.

No. 1. 

Plaint.

17th September, 
1951 - 
continued.

(Amended 31st 
January 1955) .

(b) "We have procured the patent rights for most 
countries in Africa, India and Pakistan";

(c) "About a third of the capital has already been 
subscribed in Denmark".

5. The said representations were contained in a 
letter dated the 23rd .February, 1948, which was 
signed and issued by the Defendants for the purpose 
of inducing persons to apply for and purchase 
shares in the said company and copies of this let 
ter were sent to each of tho first two Plaintiffs. 10

6. The said representations were, and each of them 
was, false and untrue. in particular, the Defen 
dants had not procured the patent rights for most 
countries in Africa, India and Pakistan, nor had 
one third of the capital already been subscribed 
in Denmark.
7. The Defendants also omitted to state in the 
said letter that free shares were to be issued to 
each of them as well as to other persons.

8. The Defendants and each one of them at the 
time when they made or caused to be made tho said 
representations know thorn to bo false and untruo, 
or made them recklessly not caring whether they 
were true or false.

9. The Defendants and each of them made or caused 
to be made the said representations in order to 
induce the Plaintiffs to buy and become the holders 
of the shares in the said company hereinafter men 
tioned.

10. By means of the said representations and acting 
on the faith thereof and in the belief that the 
same were true, the Plaintiffs were induced to 
purchase and did purchase shares in the said 
company as follows :-

First Plaintiff

Second Plaintiff

Third Plaintiff

500 Ordinary Shares for 
Shs. 10,000/-

1000 Ordinary Shares for 
Shs. 20,000/-

500 Ordinary Shares for 
Shs. 10,000/- and

250 Preference Shares for 
Shs. 5,000/-

20

30

40
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10

20

Alternatively, the Second Plaintiff purchased 1500 
Ordinary Shares and 250 Preference Shares for Shs. 
30,000/- and Shs.5,000/- respectively, of which he 
gave to the Third Plaintiff 500 Ordinary Shares and 
250 Preference Shares

11. In the alternative, the said letter was a 
prospectus and the Defendants or each one of thorn 
had not up to or at the time of the application 
for and purchase by the Plaintiffs of the said 
shares in the Company reasonable ground to be 1 love 
that the said statements in the prospectus herein 
referred to were true.

l£ r -The --sa-14 -shares 3 a- purchased- by the -P-la.in.tif£a_ 
W-Q re and hfl VQ e vor _ s iftco _ boon worthless or   \fltor~fcii  
mttok-^s-3  %ten^4^--^

by tho  sa-j^-rQpresentations--^ a^aEui- did -
1-os t -

s-a -3rd- Shs . -3^000-?- -She-*- S0,000/ 
wh -ich-wo ro--re-3-pe-e-fe i-vely  pa i- d 
i-R-t ere 
otfee rw i-

In the
Supreme Court 
of Kenya.

No. 1.

Plaint.

17th September, 
1951 - 
continued.

(Amended 31st 
January 1955).

12. The said Shares were and have ever since been 
worthless or worth much less than the price which 
the Plaintiffs paid for the same in the circum 
stances aforesaid, and by reason thereof the 
Plaintiffs have suffered damage as mentioned here- 
und er s -

The First Plaintiff ... Shs. 10,000/- 
The Second Plaintiff ... Shs. 20,000/--

or alternatively Shs.35,000/- 
The Third Plaintiff ... Shs. 15,000/-

or alternatively Nil.

and they have also lost the interest thereon and 
the use thereof and were and are otherwise injured.

WHEREFORE the Plaintiffs pray for:-

(1) Damages.
(2) in the alternative, compensation under 

Section 38(1) of the Companies Ordinance 
Cap. 288. 

40 (3) Interest thereon at Court Rates.
(4) The cost of this suit.
(5) Such farther and other relief as may bo

just. 
DATED at Nairobi this 17th day of September, 1951.

J .A.Couldrey 
ADVOCATE FOR THE PLAINTIFFS.
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In the
Supreme Court 
of Kenya.

No. 2.

Defence of the 
1st Defendant/ 
Appellant. 
(Baron 
Akerhielm)

1st February, 
1952.

No. 2. 

DEFENCE OP THE FIRST PENDANT-APPELLANT

1. The first Defendant does not deny the contents 
of the first paragraph of the Plaint save that the 
first Plaintiff resides in Europe and not at Nai 
robi and the second Plaintiff is a farm manager 
rather than a farmer.

2. The first Defendant admits the contents 
paragraph two of the Plaint.

of

3. The first Defendant admits the date of the In 
corporation of Dantile Limited (hereinafter called 
"the Company") as set out in paragraph three of 
the Plaint.

4. The first Defendant, with the qualifications 
hereinafter appearing, admits the contents of para 
graph four of the Plaint except to assert that the 
representations and statements were sent out in 
the form of a circular letter to friends whom it 
was thought might be interested.

Included in the number of addressees were the 
three Plaintiffs.

There was no intention or even desire to per 
suade any particular person - or for that matter 
anyone at all - to take up shares against their 
free wishes - and the word "induce" is therefore 
objected to and the first Defendant denies "induce 
ment" .

5. With regard to paragraph five of the Plaint the 
first Defendant admits the statement of facts con 
tained therein but here again objects to the word 
"inducing" and repeats the last sub-paragraph of 
paragraph four hereof and denies "inducement".

6. (i) (a) With regard to paragraph 
Plaint:"

six of the

(b) The first representation was neither 
false or untrue. Since there were 
contracts for all relevant Patent 
Rights in existence which could be en 
forced at any time the admitted use of 
the words "have procured" by the Defen 
dants was no real overstatement let 
alono any material misrepresentation.

10

20

30

40



5.

(c) The third representation 
falgo nor untrue.

was neither

(ii) It will be contended that the Plaintiffs 
relied on their own judgment in subscrib 
ing for the shares.

7. (i) As to paragraph seven of the Plaint the 
first Defendant denies that any free 
shares were allocated but states that if 
any there were they were in consideration 

10 for and in reward of services rendered to 
the Company-

(ii) Alternatively the alleged omission was not 
a material omission.

8. The first Defendant denies the contents of para 
graph eight of the Plaint and puts the Plaintiffs 
to the proof of the allegations contained therein.

9. (i) The first Defendant must admit that the 
object of their letter was to raise inter 
est in such of the friends of the three 

20 Defendants as might care to invest money 
in the project but he objects to the word 
"induce" used in paragraph nine of the 
Plaint and does not admit that the Defen 
dants made any misrepresentations for the 
purpose of persuading the addressees in 
taking up shares or for any purpose at all.

(ii) Paragraph six (ii) hereof is repeated.

10. With regard to paragraph ten of the Plaint the 
first Defendant does not deny the fact that the 

30 three Plaintiffs took up the numbers of shares as 
recited therein but states that they did this of 
their own free will and because they thought the 
proposition was likely to be a profitable one and 
were not induced to do so either by false and/or 
untrue representations and/or statements or by 
reckless representations and/or statements or by 
any representations and/or statements.

11. (i) The said letter did not constitute a pro 
spectus.

40 (ii) If, which is denied, any of the said 
representations and/or statements con 
tained in the letter wore false or untrue

In the
Supreme Court 
of Kenya.

No. 2.

Defence of the 
1st Defendant/ 
Appellant. 
(Baron 
Akerhlelm)

1st February, 
1952 - 
continued.
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In the
Supremo Court 
of Kenya.

No. 2.

Defence of the 
1st Defondant/ 
Appellant. 
(Baron 
Akerhielm)

1st February, 
1952 - 
continued.

the first Defendant had reasonable grounds 
to believe and did up to the time of the 
allotment of shares and thereafter believe 
that each and every such representation and 
statement was untrue and also says that he 
acted in all the matters alleged in perfect 
good faith and neither fraudulently nor1 with 
intent or desire to deceive or mislead.

12. It is not admitted that the said shares are now 
worthless - and if they have dropped in value this 
is very largely due to the actions of the three 
Plaintiffs.

13. The first Defendant claims that the Plaintiffs 
have been guilty of laches and delay and also 
acquiescence disentitling them to any relief as 
claimed in the Plaint or otherwise.

14. With regard to the prayers set out 
Plaint:

in the

1952.
DATED at Nairobi this 1st day of February, 

(Sgd.) Morvyn J .E.Morgan,

ADVOCATE FOR THE-FIRST DEFENDANT.

10

(i) As to the Plaintiffs' prayer for damages
the first Defendant does not admit any 20 
claim for damages or that any damage has 
bean suffered."

(ii) The first Defendant denies that there is 
any claim for compensation as claimed and 
says that in any event the Plaintiffs' 
claim under this heading is time barred.

15. Save as is hereinbefore expressly admitted the 
Defendants deny each and every the allegations in 
the Plaintiffs' Plaint contained as though the 
same were set out expressly herein and specifically 30 
traversed seriatim.

REASONS WHEREFORE the Defendant prays that the 
Plaintiffs' suit be dismissed and that the Defend 
ants be given judgment against the Plaintiffs for 
all the Defendants' costs of this action.
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No. 3.

DEFENCE OF THE THIRD DEFENDANT/APPELLANT

1. Save that this Defondant admits his address for 
service and the da fee of incorporation of Dantile 
Limited (hereinafter called "the Company") this 
Defendant makes no admissions upon paragraphs 2 and 
3 of the Plaint.

2. This Defendant claims that the terms and con 
tents of the letter dated 23rd February, 1948, are

10 not correctly or sufficiently stated in paragraphs 
4 and 5 of the Plaint (and particularly as regards 
the memorandum referred to in the said letter), and 
this Defendant will at the trial refer to the said 
letter and the said Memorandum for their full terms 
and effect. Further this Defendant denies that 
the representations and statements specified in 
paragraph 4 (and referred to in paragraphs 4, 5 
and 9 as having been made to induce "" persons to 
purchase shares in the Company) were made with the

20 intent to induce any person nor wore the Plaintiffs 
or any of them thereby induced to purchase shares 
in the Company or at all.

3. This Defendant also denies that copies of the 
said letter were sent to the first and second named 
Plaintiffs or either of them as alleged in para 
graph 5 of the Plaint, and if, which is denied, the 
Plaintiffs or any of them received a copy of the 
said letter this Defendant denies that as alleged 
in paragraphs 6 and 8 any of the representations 

30 and statements contained in paragraph 4 of the 
Plaint wera false or untrue. The said representa 
tions and statements were and each of them was 
true as the Plaintiffs are well aware. Further, 
the Plaintiffs relied on their own judgment and not 
upon the said letter in subscribing for shares in 
the Company.

4. This Defendant denies each and every allegation 
contained in paragraphs 7, 8 and 10 of the Plaint 
save that the Plaintiffs were severally allotted 

40 shapes in the Company of the number and value 
stated in paragraph 10.

5. Further, or alternatively, this Defendant says 
that none of the said representations or statements 
was material nor was the alleged omission referred 
to in paragraph 7 of the Plaint material.

In the
Supreme Court 
of Kenya,

No. 3.

Defence of the 
3rd Defendant/ 
Appellant. 
(Ole Beyer)

20th February, 
1952.



In the
Supreme Court 
of Kenya.

No. 3.

Defence of the 
3rd Defendant/ 
Appellant. 
(Ole Beyer)

20th February, 
1952 - 
continued.

8.

6. With regard to paragraph 11 of the Plaint this 
Defendant denies that the said latter wag a pros 
pectus and says that if, which is denied, any of 
the said representations arid statements were false 
or untrue, this Defendant had reasonable ground to 
believe and did up to the time of the allotment of 
shares and thereafter believe that each and every 
such representation and statement wag true and also 
says that he acted in all the matters alleged in 
perfect good faith and neither fraudulently nor 
with intent or desiro to deceive or mislead.

7. This Defendant also denies that the said shares 
are worthless and says that if the said shares are 
wortJi less than the amounts subscribed by the 
Plaintiffs respectively, this is substantially due 
to the conduct of the first and second Plaintiffs 
themselves.

8. This Defendant claims that the Plaintiffs and 
each of them have been guilty of delay and acqui 
escence disentitling them respectively to any 
relief as claimed in the Plaint or otherwise.

WHEREFORE this Defendant prays that the Plain 
tiffs' suit against him be dismissed with costs.

1952.
DATED at Nairobi this 20th day of February,

F.R.STEPHEN
STEPHEN & BICKERTON WILLIAMS, 

ADVOCATES FOR THE THIRD DEFENDANT.

10

20

No. 4.

Reply to Defence 
of 1st Defendant

4th June, 1952.

No. 4.

REPLY TO DEFENCE OF FIRST DEFENDANT.

1. The Plaintiffs join issue with the First Defen 
dant upon his defence save insofar as the same con 
sists of admissions.

2. The Plaintiffs deny that they relied on their 
own judgment in subscribing for the said shares as 
alleged in para. 6(11) of this Defendant's defence 
but upon the truth of the said representations as 
mentioned in paragraphs 4 and 10 of the Plaint.

30
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3. The Plaintiffs deny that any drop in the value 
of the said shares was in any way due to the 
alleged or any actions on their part, as mentioned 
in para.12 of this Defendant's defence or in the 
particulars thereunder contained in the letter of 
this Defendant's advocate to the Plaintiffs' advo 
cates dated the 22nd April 1952 or at all.

4. The Plaintiffs severally deny the allegations 
contained in paragraph 13 of this Defendant's de- 

10 fence.

WHEREFORE the Plaintiffs pray for judgment as 
prayed in the Plaint.

DATED at Nairobi this 4th day of June, 1952.

(Sgd.) J.A.Couldrey.
WALKER & COULDREY 

ADVOCATES FOR THE PLAINTIFFS.

WALKBR & COULDREY 
ADVOCATES 
NAIROBI.

In the
Supremo Court 
of Kenya.

No. 4.

Reply to Defence 
of 1st Defendant

4th June, 1952 - 
continued.

20 No. 5-

REPLY TO DEFENCE OF THIRD DEFENDANT

1. The Plaintiffs join issue with the Third De 
fendant upon his Defence save insofar as the same 
consists of admissions.

2. The Plaintiffs deny that the said representa 
tions or statements or any of them were true or 
that they or any of them so knew, as alleged in 
paragraph 3 of this Defendant's Defence or at all. 
They further deny that they relied upon their own 

30 judgment as alleged or at all and they repoat 
paragraphs 4 and 10 of the Plaint.

3. The Plaintiffs deny that any depreciation in 
the value of the said shares as subscribed by them 
respectively was substantially or at all due to the 
alleged or any conduct on the part of the First or 
Second Plaintiff as alleged in paragraph 7 of this 
Defendant's Defence or at all.

No. 5.

Reply to Defence 
of 3rd Defendant

4th June, 1952.
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4. The Plaintiffs severally deny the allegation 
contained in paragraph 8 of this Defendant's De 
fence .

WHEREFORE the Plaintiffs pray for judgment as 
prayed in the Plaint.

DATED at Nairobi this 4th day of June, 1952.

(Sgd.) J.A.Couldrey
WALKER & COULDREY 

ADVOCATES FOR THE PLAINTIFFS.

No. 6.

Further and 
Better 
Particulars 
of Defence of 
1st and 2nd 
Defendants.

By consent 
filed on 17th 
January 1955.

No. 6. 10

FURTHER AND BETTER PARTICULARS 
OF DEFENCE OF FIRST AND SECOND DEFENDANTS

The contracts referred to in Paragraph 6(b) 
of the Defence of the first and second Defendants 
are as follows : -

(a) A contract between Muritas and Erik Von Huth 
constituted by correspondence giving the said'Erik 
Von Huth an option expiring 31st August, 1947, on 
the invention for Kenya, Uganda and Tanganyika and 
other districts. 20

(b) A contract between the same parties constitu 
ted by a letter from Muritas to Erik Von Huth dated 
25.9.47.

(c) A contract between the same parties constitu 
ted by a letter from Muritas to Erik Von Huth dated 
1.10.47.

(d) A contract constituted by correspondence in 
November 1947, between Muritas and Erik Von Huth.

(e) A contract between D.G.Stewart and Erik Von 
Huth relative to the said invention constituted by 30 
correspondence exchanged in Copenhagen commencing 
November 27th, 1947, relative to Abyssinia, Union 
of South Africa, Rhodesla Nyasaland, India, Ceylon 
and the Congo.

(f) A contract dated 29.11.47 between Muritas of 
the one part and Erik Von Huth of the other part.
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This agreement was made in Denmark and is 
the Danish language.

in

(g) A contract constituted by two letters from 
D.G. Stowart to Ole Beyar dated 26th and 27th Jan 
uary, 1948, respectively.

(h) A transfer dated 2nd April, 1948, by Erik Von 
Huth to Daritilo Ltd.

In the
Supreme Court 
of Kenya.

No. 6.
Further and 
Better Particu 
lars of Defence 
of 1st and 2nd 
Defendants. - 
continued
By consent filed 
on 17th January, 
1955.

20

30

No. 7. 

GUY MAGNUS ALEXANDER FATJGUST

10 MONDAY 17th JANUARY 1955

MR. CLIVE SALTER, Q.C., ) 
MR. J.A. COULDREY )

MR. STEPHEN
MR. IVI.SRVYW MORGAN

for the DEPENDANTS

P.W.I. GUY MAGNUS ALEXANDER PAUGUST Sworn -

MR.COULDREY: 
gust?

Are you Mr. Guy Magnus Alexander Fau- 
A. I am.

Q. And you are a farmer at Kiambu? A. Yes.

Q. And are you the husband of the 3rd Plaintiff,
BARBRO VYILHELMINA ELIZABETH FAUGUST? A. I am.

Q. You are, I believe, a Swede? A. I am.
Q. In February, 1948, did you receive a circular
letter signed by the three Defendants in this Suit?
A. Yes.
My lord, perhaps the Witness could see the Circular
letter.
Q. Did you see a circular letter similar to that?
A. Yeg, and the annexures contained an invitation
to subscribe.

EXHIBIT I. The correspondence read out by Mr. 
Gouldroy in his opening address handed to and 
accepted by Court as Exhibit 1.

Plaintiffs' 
Evidence.

No. 7.

G.M.A. Faugust 

Examination.
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EXHIBIT 2. Circular Letter together with annexure 
handed to and accepted by Court as Exhibit 2.

MR.COULDREY: It is common ground that that circu 
lar letter contained an invitation to you to con 
tribute to the Company for the manufacture of cer 
tain tiles? A. Yes.

Q. What did you do when you received that circular 
letter?

A. I read it out to my wife and we discussed it and 
as three names were mentioned on this paper, we 
thought we would go and see them. The three names 
wore: Baron Uno Carl Samuel Akerhielm: I knew him 
before the War and he had been a very successful 
business man in the past. Eric Von Huth: I had 
known him; Ole Beyer: I had only met him once.

Q. Did Mr. Ole Beyer hold any official position at 
that time? A. He was a Danish Vice Consul.

Q. Did Baron Uno Carl Samuel Akerhielm have 
position.

any

A. Not at that time, but later, he was appointed 
Swedish Consul.

Q. Did you go to the office?
A. Yes, I did and I saw Mr. Eric Von Huth and Mr- 
Ole Beyer at that time.

Q. You saw both of them? A. Yes.

Q. .And what did they tell you?
A. They read the whole letter and the annexures 
through, a'nd then Mr. Ole Beyer, during the con 
versation, told me that I had to be rather quick, 
as the shares were going pretty fast. They also 
showed me a plan of the 'proposed factory, I have 
not seen the plan since, but I think it was a red 
or blue print. We discussed the various aspects 
and I thought it sounded good, and then I decided 
to put down the first deposit of

Q. How many shares did you in fact subscribe for? 
I think it is stated by my learned friends that you 
did take up a number of shares 500 was it, in your 
own name?
A. It was.. 1,000 pounds worth of Ordinary Sharos in

10

20

30
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my own name; 500 pounds worth of Ordinary Shares 
for my own wife and 250 pounds worth of Preference 
Shares.

Q. Now you paid for those in full?
A. No, I paid 10$ of the lot at that time.

Q. Did you subsequently pay the balance?
A. I paid the balance whan I was called upon to do
so.

Q. Was the 90$ ail in one payment? A. Ye s .

Q. And in due course, you received you Share Cer 
tificates? A. I did.

Q. Now did you hear anything more about the Company 
for some months?
A. No, I did not hear anything until I think it was 
round about between Christmas 1948 and the New Year 
1949.

MR.COULDREY: Did you hear anything then? 
A. There was a meeting hold at the Salisbury Hotel. 
He had called quite a number of Swedes. After this 
meeting my sister-in-law ........

Q. I am afraid we cannot have what anyone else told 
you. Did you receive any information? A. Yes.

Q. And was it disquieting? A. Yes.

Q. And what did you do in consequence of that in 
formation?
A. I went up to Baron TJno Carl Samuel Akerhielm 
after the meeting and asked him the position of 
the Company, as I was worried.

Q. And what did the Baron reply to you?
A. He said: "Nothing to worry about; everything 
is all right" or something to that effect.

Q. Now when you had subscribed for these shares, 
had you discussed the matter with Ole Beyer or had 
you discussed the matter with anyone?
A. Nobody, that is with the exception of the Direc 
tors of the Company.

Q. Had you seen the Baron before you subscribed 
for the Shares? A. Yes, I saw him off and on.
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Examination - 
continued.
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Q. Had you seen him before you subscribed to the 
shares after you received the circular letter?
A. I had seen him before I received the circular 
letter.

Q. Did you know anything about the manufacturing 
of tiles yourself?
A. Nothing at all, My Lord.
(The Court comments on the appalling noise being 
made by the removal of the Secretariat from the 
Law Court buildings.)

Q. Have you ever invested in anything else but
Coffee in this country?
A. Yes, I have been two years in Sisal.

Q. I mean besides Agriculture? A. Yes.

Q. Did you at that time ever read the Stock Market 
Reports?
A. No, never; I was not particularly interested.

Q. Did you ever invest money in other activities 
in this country?
A. No, I had invested money in a farm before, but 
never in business.

Q. What sort of farm was that? 
A. European Dairy Farm.

MR.COULDKBY: Had you ever been Director of the 
Company?
A. It was at that time when I was partner with Lt. 
Col. Stewart M.C., (remainder of name inaudible to 
shorthand writer).

Q. Had you ever been concerned with what we might
call a Commercial activity before? A. Never.
Q. Did you know at that time anything about busi 
ness?
A. I had tate n a short course at a Commercial Col 
lege in Sweden.

Q. And had you any practical experience in Commer 
cial life? A. None whatsoever.

10
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Q. And can you explain perhaps more fully than you
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have already done so, your reasons for Investing 
money in Dantiles Ltd.?
A. It was mostly because of those three names on 
the circular; Baron Akerhielm was a good business 
man and Mr. Ole Bayor being a Representative of my 
own country, as Vice Consul in Kenya and Mr. Eric 
Von Huth being a good accountant, in spite of his 
heavy drinking.

Q. I seej did you havo any other reason for inves 
ting in this Company?
A. Yes, as to this memorandum or letter, the word 
ing of it and the prospectus laid out 3n tiie circular.

Q. Let us then ileave your reasons for investing in 
this Company. You told us earlier on that you 
first had fears at tho mooting of Swedes and you 
discussed it with the Baron and he allayed those 
fears. Were you ever shown a balance sheet of 
the Company?
A. Not before that date, that wag after the end of 
1948.

COURT: You did not see an actual balance sheet 
all? A. No.

at

Q. It was about that time or a little later that 
you first saw a balance sheet?
A. I think I saw the first balance sheet on the 
18th March, 1949, when that General Meeting was 
held.

Q. What were your reactions to that balance sheet? 
A. I did not understand the English way of putting 
up a balance sheet, but it was not signed, as far 
as I can remember now, by an Auditor.

Q. We don't want to go into the details of the 
balance sheet, but what was the impression left on 
your mind? 
A. The balance sheet itself left me rather .......
it was the discussion held at the General Meeting 
which rather obstructed things; which disappointed 
me.

Q. Were either of the Defendants present at that
meeting?
A. Baron Akerhielm and Mr. Ole Beyer. I think Mr.
Eric von Huth had been sacked by that time.
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MR.COULDREY: Did either the Baron or Mr.Beyer have 
anything to say about the Company at that time, at 
that meeting?
A. Yea, as far as I remember, Baron Akerhielm read 
out his Directors' Report and said that the Company 
was short of cash, I think that is correct, but I 
am not quite sure.

Q. Was there a Progress Report?
A. I can't answer that correctly because
remember, My Lord.

I don't

Q. Did you ask the Baron or Mr. Beyer any questions
about this Company?
A. That was before this meeting took place.

Q. What did you ask them then?
A, This is rather a long story; at the beginning 
of 1949 Baron Akerhielm went down to the coast to 
receive the Swedish crew of the cruiser. In re 
sponse to the rumours I heard for tho first time 
at the Salisbury Hotel, I contacted Mr.Beyer from 
whom I wanted to get full knowledge of the situa 
tion of the Company. At that time, I cannot re 
member which date, it was, he referred to Baron 
Akerhielm who was not in town, as apparently Mr. 
Beyer was not entitled to show mo any figures with 
out the consent of the Chairman. Also at that 
time Mr. Beyer had received a message from Baron 
Akorhielm that he wanted certain information re 
garding the Company.

MR.STEPHEN: I know if we object we have to object 
quickly? .....

MR.COULDREY: In consequence of that message what 
did Mr. Beyer tell you?
A. He told me that Baron Akerhielm had a prospec 
tive buyer at Mombasa.

MR.STEPHEN: That is hearsay again

ofMR.COULDREY; Anyway, leave out the question 
prospective buyer -
A. I had not any books, as I was told I was not 
entitled to look into the books. Then of course 
when Baron Akerhielm came back, I saw him at his 
office.

10
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Q. And what did he have to say?
A. I went up a couple of times to his office 
discussed tho future of this Company and what 
actually taking place.

and
was

Q. Was it in consequence of your general conversa 
tion that this meeting was called in 1949?
A. Not being satisfied after these talks I had with 
Baron Akerhielm and Mr. Beyer, I asked for a Gen 
eral Meeting to be called.

Q. My Lord, at this stage I could put the Minute 
Book of the Company in:~ I can put the Minutes to 
this witness.

COURT: Has he identified the Minute Book of the 
Company?

MR.COULDREY: Is that the Minute Book of the Com 
pany and is that Minute, where your thumb is, a 
copy of the Minutes of the Meeting held on that 
day? A. That is so, My Lord.

COURT: It was held on what date? 
A. The 18th March, 1949.

EXHIBIT 3: Minute Book handed to and accepted by 
Court as Exhibit 3.

MR. COULDREY: Now what happened after that meet 
ing? A. I believe Baron Akerhielm resigned 
as a Director.

COURT: At that Meetine? A. Yes.
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Q. Will you look at the Minute of that date and 
say whether it was at that Meeting or another 
Meeting; we had better get these dates right?
A. I am afraid I mixed up those two datos; I had 
the impression that Baron Akerhielm resigned in 
June, but it was in March.

Q. But did he resign at that Meeting?
A. I was elected a Director of the Company on the 
13th March.

COURT: I want to get this clear-

Witness reads out the Minute of the 18 ch March,
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1949, where; in the penultimate paragraph, it is 
intimated that due to dissatisfaction being ex 
pressed by several of the shareholders, Baron Aker- 
hielm intended sending in his resignation to the 
Board as a Director, forthwith. In the Minute of 
the 28th March, 1949, in the first paragraph Mr- 
Beyer reported that Barcn Akerhielm'a resignation 
as a Director of the Company was received on the 
2oth March, 1949, and that Baron Akerhielm had now 
left for India, and would not be back for a couple 10 
of months.

Q. So the Baron resigned and you were appointed to 
the Board of Directors? A. Yes.

Q. Now for how long did you remain a Director? 
A. As far as I remember for about ten days or a 
fortnight.

Q. Why did you resign?
A. At that time Mr. Scruby was my legal adviser
and he advised me to resign immediately.

Q. And you resigned in consequence of your lawyer's 20 
advice? A. That is correct.

Q. Were you ever at a meeting where you were shown 
a contract with Muritas?
A. I believe as far as I can remember now, Mr.Bey 
er had one of those meetings at his office before 
the General Meeting was held, and I saw something 
to that effect, but I cannot remember; there was 
some correspondence.

COURT: Not the contract? A. No, not the contract.

MR.COULDREy: Did the Baron ever mention this con 
tract to you? A. Oh yes, and so did Mr- Beyer. 30

Q. Was this before or after you had subscribed for 
shares or both?
A. I believe it was both occasions. It was men 
tioned in the circular that that was the contract.

Q. And did Baron Akerhielm ever mention it at a 
meeting of the Directors of the Company?
A. I believe it was taken up at an intermediate 
meeting. At a personal discussion with Baron 
Akerhielm, he mentioned that he wished to withdraw 
from the contract with Muritas as the tile obtained 40 
by the patent right was not good enough.
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Q. Can you remember who was present at that meet 
ing? A. That was at a talk between Baron Aker- 
hielm and myself alone.

COURT: Between you and him alone? 
A. Yes, My Lord.

COURT ADJOURNBD at 12.45 p.m. 

COURT RESUMED at 2.30 p.m.

MR. MORGAN: My Lord, I wondered what Your Lord 
ship had recorded about what Mr.G.Paugust did on 

10 the advice of Mr. Scruby his lawyer?

COURT: Reads out its notes.

MR. MORGAN: I am obliged My Lord; I do not wish 
to make anything of it.

P.W.I. GUY MAGNUS ALEXANDER FAUGUST reminded on 
former Oath.

MR.COULDRBY: Did Baron Akerhielm ever make any 
other remarks to you about the Company? 
A. Yes, on a few occasions at the General Meeting 
and other meetings, he said that the shareholders 

20 when they placed money in the Company had to place 
it as a gamble. Mr.Beyer had always backed the 
shareholders up, those who had placed a lot of 
money in the Company and said it was not quite 
fair to them to lose a lot of money in a Company 
of this description, while the smaller shareholders 
could have a gamble.

Q. Can you remember whether Baron Akerhielm took 
an active interest in the conduct of the Company 
during the time he was a Director?

30 A. I would be ablo to say 'yes' to that, My Lord, 
but in one passage which happened shortly before 
the meeting of the 18th March, 1949, when I ar 
rived fairly early at this meeting and no-one else 
had turned up, Baron Akerhielm came into the office 
pretty exhausted and had tried to find where the 
factory plot was situate. He eventually found it, 
he told me. I got the impression then that he did 
not know the whereabouts of where the factory plot 
was before that meeting.

MR.COULDRBY: It was at that meeting of the 18th
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March, 1949, I take it, that your fears for the 
Company were first seriously aroused?
A. Well, the fear actually started before that 
meeting, but it was confirmed at that meeting.

Q. What steps did you then take with regard to this
Company which you had so heavily invested in?
A. As I wag appointed a Director at that meeting,
I legally tried to go through the books. The
figures were not consolidated and to get a clear
picture of the situation I was left amazed more or 10
less.

Q,. Now what other steps did you take?
A. We called a meeting. Mr.Beyer and I discussed 
the possibility of getting more money for the Com 
pany. Nothing more materialised as I shortly 
afterwards resigned.

Q. Now can you remember attending a meeting on the 
15th June, 1949?
A. I have very little memory of that meeting. 
Baron Akerhielm had promised that we could consult 20 
him as an adviser but whether that was at that 
meeting I could not say.

Q,. Can you remember whether the question of liqui 
dation was ever discussed: 
A. I cannot remember, My Lord.

Q,. Can you remember when you first decided to seek 
legal advice?
A. Mr. Scruby, who was new from (inaudible to 
Shorthand writer) I had had private talks to before 
we started to fuss about the state of the Company's 30 
affairs and he actually offered his advice to me.

Q. He never actually contacted ...... I see a note
here, did he ever attend on your behalf at a meet- 
Ing of the Company?
A. Yes, he did twice; once in 1949 and once at Mr. 
Alexander's office when the question of liquidation 
was acute.

Q. Now the first letter which I read out this morn 
ing from Messrs.Shapley Barret & Co., to Mr. Ole 
Beyer, is dated the 30th September, 1949. Can you 40 
say whether the question of liquidation had arisen 
before that? A. I do not remember, My Lord.
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Q. May I refer you here to the minutes of a meet 
ing; I see you were present; on the 15th June, 1949. 
Will you glance at those minutes? Can you remember 
that meeting now?
A. Now I have seen it I remember; but before that 
I didn't.

MR.COULDRBY: Now there was a meeting of share 
holders I believe at Mr.Alexander's office on the 
7th December, 1949; that was the one you were re- 

10 ferring to, is it? A. That is the one.

Q. And can you then remember the question of liqui 
dation arising?
A. Yes, very much so. On that instant, I refused 
liquidation.

Q. Why? A. As it would free the Directors of the 
Company of further liabilities if that should ar 
ise through any Court proceedings; that was what I 
thought.

Q. Now can you remember swearing an affidavit drawn 
20 up by Messrs. Shapley Barret & Co., in connection 

with an application to the Court regarding an In 
spector? A. Yes, I remember thatf.

Q. Can you remember when that was; can you remember 
which year it was?
A. I think it was 1949, but I am not quite sure 
about that.

COURT: Show him the affidavit, can't you.

MR.COTJLDREY: It was some time in May 1950, was it? 
A. Yes.

30 Q. After that affidavit was sworn and after the 
Inspector had been appointed, did you trke any ac 
tion in this matter until after the Inspector's 
report had been filed?
A. I did not take any active part in the running 
of the Company, but quite a while after the Report 
of the Inspector had come through, I, my brother 
and my wife went to Mr. Seex.

Q. And what did you do?
A. As I personally wanted to see vouchers from the 

40 sales and purchases for the Company.
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Q. Were you able to see any?
A. Mr. Seex said it was no use my looking at those 
bills as they were not consolidated; they were all 
over the place apparently.

Q. Now it has been alleged in the Defence which has
been filed in this case, that you contributed to
the shares in the Company being valueless by your
activities?
A. I daresay I created quite a lot of trouble for
the Directors as I worried them quite a lot by see- 10
ing them in their various offices.

Q. Now did you worry them before or after you your 
self became disturbed by the state of the Company? 
A. After I had resigned as a Director of the Com 
pany, I never went to the office again except once.
MR.COULDREY: But did you start worrying the Direc 
tors before or after that incident at the Salisbury 
Hotel when you first "became aware that something 
was wrong?
A. I started to worry the Directors between that 20 
day at the Salisbury Hotel right up to the year 1949.
Q, When you became Director for that short period of 
time, can you say no\v whether any activity was going 
on on the Company's plot?
A. I visited the plot twice; once in the company of 
Mr. Beyer and once in the company of Mr.Svend Thomsen.
Q. Vfho is Mr. Svend Thomsen?
A. He was the Works' Manager at that time.
Q. What did you find at the factory plot there?
A. I found no activity was going on; there were a 30
couple of boys shifting broken bags of cement; the
plant was not working; bamboo posts supported the
factory.

Q. And what was the roof?
A. As far as I remember it was thatched. There was 
a concrete foundation and the mould stood on it; 
then the thatched roof.

Q. Was anything else erected?
A. There was a storage place in the shed, being the
factory for storage of cement. 40

Q. Did it appear to you that great efforts were 
being made to direct the factory or machinery? 
A. In my opinion, it looked at a standstill.
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Q. And when would this have been?
A. That was early in 1949, between early January 
and up to June approximately. I remember that 
especially as I placed my truck which we had, at 
the disposal of the Company to enable them to move 
coment from ono place to another.

Q. For the Company? A. Yes for the Company.

Q. Now let us leave that then Mr. paugust and can 
you tell us whether you have ever had any dividend 

10 from this Company? A. No.

Q. Now the Company had been struck off the regis 
ter; have you ever received any proportion of your 
capital back? A. I have received nothing back.

Q. Have you lost all tho money which you put into 
it? A. It looks like that, My Lord.

Q. May I just refer you back briefly to this cir 
cular letter which you received? You say you were 
impressed with that letter by the signatures of the 
people concerned, I believe?

20 A. Yes, and partly also by the fact that the tile 
was of Danish production.

MR.COULD KEY: Did you pay any attention to the re 
marks that the tiles had been produced successfully 
elsewhere?

MR.MORGAN: Objection to the foregoing question.

MR.COULDREY: Were there any other remarks there? 
A. We discussed this when I went to the office of 
(name inaudible to shorthand writer) and I was 
rather impressed by the prospectus and I believed 

30 everything which was said in the circular.

Gross-Examined

MR.M.MORGAN: Now you wore, for some time at any 
rate, a Director and whilst you were a Director, 
it must have come to your notice that the Baron 
also had shares in Dantile Ltd. Is that correct?
A. Yes.

Q. I want to get this clear at the outset; that you 
are not the only person who has lost money and I 
want you to think a bit about your Directorship.
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You did tell His Lordship that you were only a 
Director for ten to fourteen days and then you 
resigned on the advice of Mr.Scruby. Is that 
what you are saying? A. That is what I am saying.

Q. I think I will have to pass this book up to 
the Court. This is the Court Exhibit and we all 
have our copies. At this meeting on the 18th 
March, 1949, the last few lines, at which Baron 
Akerhielm then Intimated that he was going to re 
sign with Immediate effect, you were elected 10 
Chairman; wag it Chairman?
A. I was supposed to take Baron Akerhielm's place 
on the Board.

Q. And you were not only Director, you were Chair 
man of Directors, with effect from that date and 
you say you resigned within ten to fourteen days 
from that date? A. Approximately.

Q. Can you explain how it is that In June you are
amongst those present at a Directors 1 meeting dated
the 15th June, 1949, I think it is. 20

COURT: The Minutes of the 18th March, do not say 
that he is appointed Chairman; that he is appointed 
a Director comes before the Baron's resignation.

Q. It does seem as if his election comes before the 
Baron's intimation of his resignation. The meet 
ing on the 15th June, 1949, the Minutes of the 
Meeting of the Directors of Dantile Ltd., held at; 
the offices of the Swedish Products Company, Nair 
obi; how did it come, if you were a Director for 
only ten to fourteen days, that you were attending 30 
as a Director at a Directors' Meeting three months 
later?
A. I can't explain that fact, because I told you 
before that I had only the vaguest recollection of 
that last meeting in June.

COURT: Are you quite sure that he was a Director 
as it is stated that he was in attendance?

MR.MORGAN: One would have thought at a Directors' 
Meeting the only people who would have been there 
would be Directors, unless it is by invitation; 40 
that is the usual phrase.

On the 28th March, you were still in the Chair;
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that is ten days later; that is minuted at 10.00 
a.m. on Monday, the 28th March. You were then 
Chairman of Directors. Now the very next Minutes 
in the book, and I hope I am correct in saying 
this, My Lord, aro those dated the 15th June, and 
nowhere is it minuted that you had resigned. It 
is the usual thing when a Director resigns that he 
either notifies the meeting at the time "or it is 
minuted. I can't see any minute of your resigna 
tion.
A. I sent in a letter to the Secretary Mr. Ole 
Beyer, notifying him of my resignation at a certain 
date.

Q,. I am suggesting that that must have been after 
June, because in the following minute dated the 7th 
September, it is noted that the number of Directors 
has been reduced to one.

COURT: If you look at the very last paragraph of 
the minutes of the 28th March, the Chairman said 
he did not want any now meeting to be held before 
the Annual Meeting of the 20th"April. Then we get 
on to the 15th June, which was the Meeting of the 
Directors.

MR.MORGAN: In what capacity did you attend 
Meeting of the 15th June?
A. Was my brother Chairman at that time?

that

Q. Yes. A. At that time my brother mentioned 
that there was a meeting to be held and I just 
attended.

Q. But this was a Directors' Meeting and you were 
there. I am suggesting that you were a Director 
and that was why you were there?
A. I said I didn't remember much about that meet 
ing when I was asked just now.

Q. And I must put it to you that you were a Direc 
tor for much more than fourteen days.
A. Upon my resignation my brother automatically 
took over responsibility without being elected.

Q. Well, I. must put the question again: I am sug 
gesting that it is clear from the minutes that you 
were in fact a Director for several months after 
March 1949. 
A. Well, I don't remember that, My Lord.

In the
Supreme Court 
of Kenya.

Plaintiffs' 
Evidence.

No. V.

G-.M.A.Paugust.

Cross- 
Examination 
by Counsel for 
1st Defendant   
continued.



26.

In the
Supreme Court 
of Kenya.

Plaintiffs' 
Evidence.

No. 7.

G.M.A.Faugust.

Cross- 
Examination 
by Counsel for 
1st Defendant   
continued.

MR.MORGAN: So you cannot remember when you sent 
in your resignation and you cannot remember how 
long you were a Director? 
A. No reply audible to shorthand writer.

Q. Now just another point which I want to make 
quite clear. Baron Akorhiolm was Swedish Consul 
at the time of this meeting at the Salisbury Hotel 
in December, 1948, so tho witness said. I am only 
mentioning this fact because you said this morning 
that Baron Akerhielm only became Swedish Consul in 
1950. 
A. As far as I can remember, it is so long ago.

Q. Your memory does not appear to be very good. A 
very recent answer of yours was that you did not 
really start worrying the Directors until after 
this General Meeting in March, 1949-
A. My Lord, I stressed that after the meeting at 
the Salisbury Hotel I started worrying the Direc 
tors. Why I say that is that at the General Meet 
ing - the Salisbury Hotel Meeting was nothing to 
do with Dantile Ltd.

Q. At the General Meeting the Baron read out the 
Report, didn't he? I don't know why the Report 
is not part of the Minutes. My friend Mr.Stephen 
is more expert in Company Law than I am.

COURT: This is the meeting of the 18th March 1949?

Q. Yes, and I have no doubt that it refers to tho 
Baron making a Report. Yes, "The Chairman re 
ported -;o the meeting the history of the Company 
since its inception".

COURT: Was there not a written Report? 
A. Yes, there was a written Report which 
Akerhielm read out.

Baron

Q. And was it circulated to shareholders before 
the meeting?
A. It was not circulated, My Lord.

Q. How do you know it was not circulated then?
A. I can vouch that I did not get a copy of that 
Report before the Meeting.

Q. You did at one stage say it was a written Re 
port and I am asking you how did you know it was a 
written Report?
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A. Because at the Meeting it was read from a piece 
of paper.

Q. It was a man making a speech from a piece of 
paper?
A. Yes, and my impression was that it was typed.

MR.MORGAN: Do you remember the Baron saying some 
thing like this: "Bofore giving you something of 
the Report ..." Do you remember that? 
A. Yes, I remember that, My Lord.

10 COURT: This is part of the Report which he read 
out?

MR.MORGAN: Well, he remembers the Baron saying it 
from the chair. Now Mr. Paugust you may not be a 
Commercial tycoon, but even if you are just an or 
dinary Kenya farmer you must know that it is not 
the way to keep up tha value of shares and increase 
confidence in the Company if there is a lot of tallc 
"Have you heard the Chairman is lining his pockets 
with so and so?" A. I am perfectly aware of that.

20 Q- And am I right in saying that when the Baron 
starts off by saying that some of the talk has 
come from the Shareholders, you were one of the 
Shareholders from whom some of the talk was coming 
A. I know for certain that some of the transactions 
were discussed in public, but I have never talked 
about the affairs of the Company except with my 
wife and other Shareholders. The original rumour 
I heard from my sister-in-law, at the Salisbury 
Hotel. There the ball started to roll and also

30 Svend Thomson who was Works' Manager, could not 
keep quiet. He broadcast too much to the world.

Q. would you agree or not that your brother perhaps 
talks a little too much sometimes.
A. Sometimes, yes.

Q. And did the Baron at that meeting give the his 
tory of the Company and speak about~Mr. Brie Von 
Huth being employed and Mr. Svend Thomson and how 
the intention of the Directors was to buy a plot, 
No.52, in the Light Industrial Area.

40 A. All that was completely put in the picture at 
that meeting, but I was not satisfied about the 
finances. Baron Akerhielm explained in his Report
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that there was a shortage of money. I could never 
get a grip on the financial situation.

Q. Now you know you have said some rather dis 
paraging things about the buildings. You do know 
that the factory has to have its plans passed by 
the Municipality; that must have come to your know 
ledge? A. I am aware of that.

Q. And you are not really suggesting are you, that
the Municipality would allow'a factory to be made
of bamboo with a corrugated iron roof? 10
A. I saw that with my own eyes; those were the
facts.

MR.MORGAN: Do you remember the Baron saying at the 
Meeting "We were not allowed to build on the plot 
before the plans were pas sad by the Municipality 
etc.? A. No, I don't remember the Baron saying 
that, but now you read it out, I remember it.

Q. So I suggest that what you saw was a temporary
shed; that could be so, couldn't it?
A. Yes, that could have been so. 20

Q,. Now another rather damaging statement by you was 
how the Baron arrived hot and bothered one day, not 
having been able to find out where the factory plot 
was.
A. Yes, I arrived at the Meeting held on the 18th 
March and I arrived early and at that time, I 
waited a while, and the Baron arrived exhausted and 
he told me that he had had difficulty in finding 
the plot.

Q. Have you been in the factory area yourself at 30 
all? A. Yes.

Q. Wouldn't you agree that it is difficult to find 
anything?
A. Yes, but when one has been once, it should be 
easy enough to find it again.

Q. And in an ordinary year you will also agree with 
me that the 18th March is about the hottest part 
of the year that we have in Nairobi?
A. (Mr.Mervyn Morgan states that the witness nods 
assent, My Lord.)" 40

Q. Let us go back to 1948; no before that; you said
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you never saw a Contract; the Baron never showed In the
you a Contract when you were discussing Dantile Ltd. Supreme Court
with him? A. No. of Kenya.

Q. But we also have it from you that he talked 
about a Contract and said that the tile was not 
satisfactory, and talked about withdrawing from 
the Contract? A. That is correct.

Q. And you don't doubt from that remark that there 
was a Contract? A. No, I don't doubt that.

10 Q. But I am putting it to you that you are still 
thinking there was a Contract?
A. If you enter into a Contract, can't you cancel 
the Contract?

Q. But what I am saying is that you told us that 
the Baron made some remarks to you about how the 
tile was not coming up to expectations and he might 
have to withdraw the Contract?
A. Yes, perhaps it wag not quite the correct word 
ing; I don't remember the wording My Lord, but 

20 definitely the Baron wanted to get written appli 
cations with Muritas.

MR.MORGAN: Yes, well, that is what I am getting 
at; there were written applications with Muritas.

My Lord, I wonder if I could ask for a member 
of my Staff to sit at the Advocates' bench, he has 
not yet actually been admitted but it would be of 
great assistance to me?

COURT: Yes.

MR.MORGAN: May I please look at the original cir- 
30 culars which are the annexures in this case? And 

you received four pieces of paper, is that what it 
comes to?

COURT: I have it down that tho witness said he had 
received all those.

MR.MORGAN: My Lord, the position is what I now 
have in my hand is the actual one which Mr.Paugust 
received and the one he has got is probably blank. 
We must get this correct. The thing which you 
received is not the one which you actually re- 

40 ceived; I think we might now substitute the one 
which you actually received. May I look now at
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what you received? 
you have read?
A. Yes, I have read the whole thing.

Q. And after having read it all, you saw this 
thing at the bottom of the front page: "Any fur 
ther information you may like to have will gladly 
be given by us at our offices c/o Beyer's Kenya 
Corporation, Kingsway Street, Nairobi". It was 
after having read that that you went along to Mr. 
Beyer's office? 10
A. Not Mr. Beyer's office My Lor.]; the last sen 
tence on the first piece of paper says: "Any fur 
ther Information you would like to have will gladly 
be given by us at our offices c/o'Beyer's Kenya 
Corpn.. Kingsway Street, Nairobi", and it was to 
that office~I went.

Q. It was really as a result of that invitation 
that you went along? A. Yes.

Q. And am I right in saying that when you went 
there, you saw a tile, one of these things, at the 20 
offices of Mr. Beyer; and this is very important, 
so far as we are concerned; that was a sample tile 
and I suggest to you that it looked very nice and 
if it had not done so, you would not have bought 
any shares?
A. The tile meant a lot to me as it was an invest 
ment.

Q. But it would mean more, the fact that it was a
nice looking tile; you hoped that it would be a
good thing?" A. Yes. 30

Q. And I must press for an answer that what you
were shown was an attractive tile?
A. Yes, I saw a tile in Mr. Beyer's office.

COURT: Was it an attractive looking tile? 
A. It was a tile a bathroom tile.

COURT: But you were satisfied with the appearance 
of that tile? A. Yes.

MR.MORGAN: I still don't think you have answered 
my question.

COURT: But he is not prepared to admit that it was 
an attractive tile.

40
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WITNESS: No, I am not prepared to admit that.

MR.MORGAN: Appearances are often deceptive, but 
the appearance of the tile satisfied you? A. Yes.

Q. And you looked at the tile and before writing 
out your cheque for the 10^ deposit, I suppose 
there was a lot of talk with Mr. Beyer and I am 
putting it to you that tho tile sample was inspec 
ted by you before you wrote out the cheque; it must 
have been; you would not write out the cheque first, 

10 would you?
A. I wrote out my cheque before I left the office; 
after looking at tho tile; I can't say exactly 
when.

Q. And you were shown the Plan of the factory? 
A. The plan of the factory was in the office.

COURT: You saw the plan?
A. Yes, I saw the plan of the proposed factory.

MR.MORGAN: That was not made of bamboo and corru 
gated iron? A. No.

20 Q. But you told us I think that you were there for 
some time? A. About half an hour approximately.

Q. And I think you must agree with me that you 
looked at the tile before you wrote out the cheque? 
A. As far as I can remember, I did.

Q,. And can you toll the Court how many Sharehold 
ers there were; how many people in Kenya as a re 
sult of these invitations bought shares? 
A. At the time I asked who were the other share 
holders and I was told I was not supposed to see 

30 the list. He said it was supposed to be secret, 
so I did not see it, but before that date, I got 
to know who they wore.

Q. Never mind; I am just asking their numbers; I
believe there were twenty?
A. There were eleven or twelve.

Q. And you must have met these shareholders from 
time to time and discussed it with them? 
A. I didn't discuss anything with the shareholders. 
I don't believe I knew who the shareholders were 

40 at the Salisbury Hotol.
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MR. MORGAN: Well, let us leave it at that; you dis 
cussed it with them?
A. No, I didn't discuss it with thorn, I discussed! 
it with my brother.

Q. I mean it is only natural .....
A. I do not know many of these shareholders; some
of them are up-country.

Q. But I mean £1,000 is quite a lot of money to 
put into any concern; or perhaps it is not; per 
haps £1,000 does not mean anything to you? 
A. It was certainly worth more then than now.

Q. And you must have discussed the prospects of 
tile making in Kenya with your brother; it is only 
natural? We perhaps of course, have British ways 
of speaking about certain aspects. Some poople 
are very bragging about it. I want a short an 
swer; you did discuss tho prospects of tile making 
with fellow shareholders? 
A. Mostly with those who were Directors.

Q. I am talking about eisht or nine who were not 
Directors. Let us confine ourselves to your 
brother and your wife. Did they also think that 
tile making in Kenya was going to be profitable in 
Kenya?
A. If I was in that position now, I still would 
believe in those tiles; now the time has passed, 
well, it is very different.

Q. And you have already said that when you received 
this circular, you were very much attracted by the 
three names? A. Very much so.

Q. Baron Ajkerhi elm was a successful business man; 
and 9ifPt*QiiFK' was a good accountant even though he 
drank too much on occasions.
A. The fact that the tile and process camo out of 
Denmark made a big impression on me.

Q. I think possibly it was the names at the foot 
of the circular, couplod with the fact that the 
tile came from Denmark, were the two things that 
made a big impression on you? A. Yes.

MR. MORGAN: My Lord, I do not think I have any 
further questions to ask this witness now, but if 
Your Lordship is about to adjourn, I would, My

20
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Lord, after a very interesting day with this wit 
ness, like to reserve the right to recall this wit 
ness should anything else occur to me.

COURT: Yes.

COURT ADJOURNED AT 4.10 p.m.

ON TUESDAY the 18th JANUARY, 1955.

MR.MORGAN: May it please you My Lord, I was cross- 
examining this witness yesterday. My Lord, we 
have with us this morning Mr.Olive Salter who is 

10 leading the Plaintiffs' case. He was not here 
yesterday.

P.W.I.GUY MAGNUS ALEXANDER PAUGUST reminded that 
he is still on his former oath.

MR.MORGAN: Now Mr.Paugust, I want you to think 
back to a piece of evidence which you gave yester 
day, which was to the effect that Baron Akerhielm 
said to you that the tile was not much good and 
made some remark about withdrawing fronfthe con 
tract; do you remember having given that evidence 

20 yesterday?
A. Yos, I think I remember that yesterday, My Lord.

Q. And I do not know whether you yourself gave the 
date, but my instructions are that some conversa 
tion about this tile took place on the 18th March; 
would you agree that that might be the date; that 
was the big meeting?
A. Yes, in 1949; it was during the course of gen 
eral conversation.

Q. Oh, I see; it ¥/ag then mentioned for the first 
30 time and in the general conversation?

A. Not the first time; it was mentioned earlier 
than that.

COURT: It was mentioned that the tiles were not 
good?

MR.MORGAN: Casting your mind back to the 18th, you 
arrived earlier than the others and you had a con 
versation with the Baron?
A. Not particularly; I was the first in the office 
and I waited for the rest to arrive; while I was 

40 waiting, Baron Akerhialm arrived.
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Q. Now what I want to suggest is that the real con 
versation wag something like this, that Mr. Svend 
Thomson in Denmark had .been experiment ing and he 
had found a way of making a much better tile and 
that the Baron thought it might be a good idea to 
explore the new process and giving up the Muritas 
process and starting a new process of his own? 
A. I don't remember on that occasion that that was 
brought up, but that subject has been discussed, 
but I don't remember at what meeting that was.
Q. Well, all right; you do agree with me that Mr- 
Svend Thomsen had been experimenting and that he 
had discovered a better way of making tiles. Do 
you accept that?
A. I will only accept that I was told that by the 
Baron, but I cannot say when.
MR.MORGAN: You were told that? A. Yes.
Q. Now why I must press this a little bit is that 
the Baron is coming to say on oath that Mr. Svend 
ThomsQn had discovered a much better tile and in 
view of the fact that it was obviously more diffi 
cult to make a better tile, they wero considering 
not the Muritas process but some other process? 
A. I think that is correct.

Q. You think that is correct; I am much obliged.
Q. Now just after the meeting of the 18th March, 
the same meeting, do you remember the Baron telling 
the Directors, the in-coming Directors and the old 
ones, that in his opinion, if they sacked Mr.Svend 
Thomsen, the Company would be finished, as he was 
the only technical man with a full knowledge of 
how to produce the old and the new tile, something 
to that effect? 
A. Yes, something to that effect.

Q. And it is within your knowledge Mr.paugust, that 
some time later, for whatever reason, Mr. Sverd 
Thomsen was in fact sacked? A. Yes.

Q. I think it is only fair to let you add that 
probably you felt under an obligation to sack him, 
didn't you? He didn't turn out very well?
A. Apart from that it was not enough to do for a 
man of his trade and the factory was not going. I 
was also told that he had acted dishonestly.
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Q. You found that he was not doing things quite 
honestly and that is why you had to sack him?
A. Yea, My Lord.

Q. Who paid for your wife's shares that day when
you wrote out the cheques?
A. I paid the lot myself. It wag a gift from me.

Q. At the time when you received this circular you 
have told us twice I think, if not three times, 
that you were very impressed by the names, and you 

10 said that you knew Baron Akerhielm up to that date 
to be a very successful business man.
A. That is correct, My Lord.

Q. And would it be true to say that you also knew
him to be honest as well as a successful business
man?
A. I do not know Baron Akerhielm well enough; we
had met on and off in the past and actually I had
had no business transactions with him.

Q. You had not been able to form any opinion. 
20 A.No.

Q. And what do you think today; do you think today
that he is an honest man; you have got to know him
a great deal better?
A. If I may say so, from that time when I started
to be troublesome with the Directors, I started to
lose faith both in the Company and him and the
Directors.

MR.MORGAN: I am talking about today?
A. Since then, I have more or less lost contact.

30 Q. So you don't like to answer that question,
whether today you think he is an honest man or not?
A. Well, you can't help hearing other people talk 
ing about this prominent man but I don't know 
whether the rumours one hoars can be given in evi 
dence.
Q. No, I mean of your own knowledge. 
A. To me personally, neither of the Directors have 
in any way behaved dishonestly to me; only except 
when I could not get the full knowledge I wanted 

40 to obtain at the meetings.
Q. But apart from that, these people have behaved 
honestly towards you? A. Yes.
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MR.STEPHEN: Mr. Faugust you told the Court yester 
day that you did not "understand the .English way of 
preparing a balance shaet; is that right? 
A. That is correct at that time.

Q. You have learned better since? A. YOS.
Q. You have also said that late in 1949, you swore 
an affidavit at the offices of Messrs.Shaploy Bar 
ret & Co.? A. Yes, I did.

Q. Did you yesterday see a copy of your affidavit? 10 
A. No, I did not.

Q,. Would you like to see it now? A. Yes, please.
Q. That is not the original, that is a copy; you 
will probably recognise it as the copy provided by 
your own advocates (remainder inaudible to short 
hand writer) You remember that now? 
A. Yes, I remember that.

Q. Do you notice that towards the end of that affi 
davit you refer to the incomplete state of the 
Company's records and you say that you believe the 20 
Company is not in a position to supply audited 
Profit and Loss Accounts and a Balance Sheet? 
A. Yes.

Q. Don't you think that was rather a rash state 
ment?
A. My Lord, if I may say so, I had previously tried 
to go through the purchases and sales and the move 
ment of money to the Company, but they were not 
consolidated, so I could not get a clear picture.

MR.STEPHEN: Now would you listen to my question. 30 
Wasn't it a somewhat rash statement to make, if you 
did not.understand English accounting methods? 
Isn't it rather rash to criticise as you did in 
that affidavit? A. It was rather, My Lord.

Q. And subsequently, you read Mr.Seex's report on 
his investigations? A. Yes, I did.

Q. And do you remember that he said he had no 
difficulty in getting the information he required 
from which to prepare proper accounts?
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A. I don't remember the wording, but I think some 
thing of the sort was mentioned in his report.

Q. Would you like to see it for yourself, as I do 
not want you to feel you are at a disadvantage. 
Look at paragraph 18. 
A. I am satisfied as to that.

MR.SALTER: If my learned friend is going to refer 
to certain paragraphs I would like them to be read 
out please.

10 MR.STEPHEN: Paragraph 18 of the Report refers to 
the affidavit of Mr.Louis Earl Augustus Paugust dated 
the 3rd June, 1950. As Your Lordship will sea, 
Mr. SQex makes some remark subsequently about this 
witness' affidavit :-

18 "paragraph 9 of the affidavit states that Mr. 
Ole Beyer produced certain accounts and books 
which were very Incomplete and it was obvious 
from this that no proper records had been kept 
regarding the Company's subscribed capital and 

20 that it would not be possible from the records 
to prepare a proper balance sheet and account 
showing how the Company's funds had been dis- 
bursedT The books and records produced to 
me were, in my opinion, adequate for a com 
pany of this size and I have been able to ob 
tain from them all the Information required 
to prepare proper accounts."

WITNESS: May I ask a question, My Lord?

COURT: I think your Advocates should ask any ques- 
30 tions.

COURT: What is the date of that Report? 
A. llth December, 1950.

COURT: And what was the date of the witness' af 
fidavit?
A. 9th May, 1950. It was not the affidavit of 
this witness but of Louis Karl Augustus Paugust.

MR.STEPHEN: If Your Lordship had the Inspector's 
Report you would see that the Inspector refers to 
the remark in paragraph 18.

In the
Supreme Court 
of Kenya.

Plaintiffs' 
Evidence.

No. 7.

G.M.A.Paugust.
Cross- 
Examination 
by Counsel for 
3rd Defendant • 
c ont inue d.

40 COURT: This Report will be put in? 
A. I understand so.



38.

In the
Supremo Court 
of Kenya.

Plaintiffs' 
Evidence.

No. 7.

G.M.A.Faugust.

Cross- 
Examination 
by Counsel for 
3rd Defendant • 
continued.

MR.STEPHEN: You would also agree that Mr. Seex's 
different opinion from yours simply emphasizes that 
at that time you were not very familiar with English 
accounting mothods and English Company practice? 
A. AgroedT

Q. Mr. paugust what do you understand by the term 
'Authorised Capital'?
A. It is when the Company is formed or registered, 
it must have been authorised (remainder of sentence 
inaudible to shorthand writer) ..... it is a ques 
tion of law.

Q. What do you understand by 'Nominal Capital'? 
A. That is the same, that is the fixed Capital put 
in writing.

Q. It is very confusing? A. Very confusing.

COURT: You mean 'Silence means consent' 

Q. And would it be fair to say Mr. Paugust

10

20

Q. And Company terminology you still find confus 
ing?
A. As 1 told the Court before, I had not taken any 
active part, except for a fortnight, in any busi 
ness, so I had not had time to study Company Law 
and wording of various paragraphs.

Q. At all events you agree with me that you find 
English Company terminology somewhat confusing, or 
you did then? A. Yes."

Q. And would it be fair to say that you are still 
somewhat doubtful about the two expressions? 
A. Yes.

Q. Now what was your object Mr- paugust, in becom 
ing a Director in 1949?
A. When this was suggested at that meeting, it came 30 
more or less as a shock I was not prepared. This 
job was moro or less pushed over without me being 
c onsulte d be forehand.

Q. You mean that someone, by surprise, suggested 
that you should become a Director and you did not 
have an opportunity of considering it? A. No.

Q,. But you did accept?
A. I was speechless at that moment.

that 40
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when you find yourself a Director you immediately 
busied yourself in acquainting yourself with the 
past history and present position as it was at that 
time? A. I tried to.

Q,. And did you not also give instructions for let 
ters to be sent to such persons as Messrs.Harris on 
& Bowmer, to get accounts for the company for the 
first year? ~ A. I don't remember that.

MR.STEPHEN: Would this copy letter refresh your 
10 memory at all?

A. I don't remember the beginning of it, My Lord, 
it may well have happened, but I don't remember 
the last sentence of trying to obtain capital.

Q. Don't you remember that that is even in the 
minutes, Mr. paugust? I think my learned friends 
who are representing you in this case, will con 
cede that it is in the minutes. 
A. I have not read the minutes; it is some years 
back. i remember at one time Mr. Harrison told me 

20 that he was not prepared to audit the Balance Sheet 
of the Company.

Q. There are two meetings. (Mr.Stephen hands the 
minutes to the witness).
A. This is the meeting of the 18th March, where I 
was appointed a Director; I remember this, yes.

Q,. What I am trying to point out is that those two 
documents, the carbon copy of the letter which re 
fers to your instructions and the minutes, confirm 
each other, don't they? it is your recollection, 

30 rather than the minutes and letter are wrong.
A. It is in the minute book and, if that is so, it 
must be correct.

Q. It is quite clear Mr.Paugust that you were busy 
ing yourself about the Company's business at that 
time? A. Yes.

Q. And all that you learned, as you investigated 
the position, upset you; disappointed you? 
A. Yes, it did.

Q. Well now, why didn't you make an effort to pull 
40 the Company round then instead of scuttling off the 

Board after a short time? 
A. As I am not familiar with the construction and
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ways of a Company, I naturally consulted my legal 
advisers immediately, and on his advice, I sent in 
my resignation; also, as there was a complete lack 
of working capital, as far as I remember at that 
time we were not in a position to continue if no 
more capital could be raised.

Q. Now don't you think it would have been fairer 
once you found yourself in the saddle, to do what 
you could to save the situation?
A. It would have been so, but I relied entirely lo 
upon my legal adviser.

Q. Very well. I am quite satisfied with that 
answer- Whilst you wore a Director, did you 
discover what Mr.Eric Von Huth's (the 2nd Defend 
ant) salary was; for example, it was in the minutes? 
A. As far as I remember it was £50 per month.

Q. That is right; about; I think it may have been 
Shs.1,200/- per month, but, at all events, that 
was not a high salary to pay; I mean £60 per month 
is not, by East African standards, a high salary? 20 
A. At that time, I drew less salary than that. I 
thought it was not high pay at that time, but it 
was high pay compared with what I myself was draw 
ing.

Q. But by East African standards it is not a high 
salary? A. I agree with that.

Q. And did you find out whether Baron Akerhielm 
had any salary as a Director?
A. He did not draw any salary; I believe the ex 
penses were paid for, stationery and stamps. 30

Q. But those were charged by Mr.Beyer, the Secre 
tary I believe.
A. That is true; it was Mr. Beyer who charged for 
the stationery and stamps.

Q,. Now you told the Court yesterday, that you and 
Mr- Beyer had a discussion about getting more money 
for the Company? A. That is true.

Q. Was that about this time when you were a Direc 
tor? A. That was when I was a Director.

Q. Now did you hear your Counsel say yesterday that 40 
the shares were worthless from the start? A.Yes.
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Q. Do you agree that they were worthless from the
start?
A. I would not be able to make an opinion on that.

Q,. Do you agree that if the shares were worthless 
from the start, it is a very odd thing to discuss 
with the other Directors wayg of getting more mon 
ey?
A. There was no money available as working capital 
and we had discussions to get new issue of shares 
and to get more money that way.

Q. But If you agree the shares were worthless from 
the start, it was an odd procedure to discuss get 
ting more money, no doubt on shares which would 
also be useless?
A. I would say again that shere was no working 
capital for future developments at all; there were 
a fow shillings in the Bank and some assets like 
paid for cement; that was all the Company possessed 
at that time.

Q. Then do you agree that those Shares
worthless In 1949?
A. I never put my thoughts to that.

were not

Q. Well, do it now.
A. Well, as I see It now, I think thay were worth 
less.

Q. You do? Well, would you agree that if they wore 
worthless in 1949, It was quite absurd to discuss 
raising more money?
A. I agree, but as I had important things to do at 
That time, I never thought of the value of the 
shares .

MR.STEPHM: Now between January and June , 1949, at 
all events Mr.Paugust, you acquired a pretty fair 
impression of the Company's history and position? 
A. Yes.

Q,. You knew from the minutes I think, that a firm 
of Advocates had forced a Company and you knew who 
those Advocates were; they were named? 
A. Yes, they were named.

Q. You also knew I think that that firm had advised 
on the Muritas contract?
A. I don't romomber that, my Lord.
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Q. Will you accept the minutes as evidence? Up to 
now you have done so? Minutes of the 28th Febru 
ary, 1948, handed to witness. The contract with 
Muritas, what does that say? 
A. Shall I read this out, My Lord?

COURT: Yes.

WITNESS: "Contract Muritas A/3 and Dantilo Ltd., 
(in formation) Two of the Directors Baron Akerhlelm 
and Mr.Eric Von Huth were requested to contact Mr. 
Holllster with reference to the above-mentioned con- 10 
tract."

MR.STEPHEN: Now the above-mentioned contract was 
the contract between Muritas and the above-mentioned 
Company. You did read all those minutes, didn't 
you? A. Yes. I may mention that I had never 
seen a contract between Muritas and the Company.

Q. Did you ever ask if you could see it?
A. As that was a transaction between the old direc 
tors I was not at that time particularly interested. 
There were more acute things to tackle as getting 20 
in money.

Q. Yes, but did you ask if you could see it? 
A. I don't remember.

Q. Can you remember this? I think you did mention 
something about it yesterday, is it your recollec 
tion that some time in 1949, probably early in 
1949, Baron Akerhiolm had someone interested in 
buying shares or the business? 
A. Yes, I was told so by Mr. Ole Beyer.

Q. And do you recall also that Mr. Harrison of 30 
Messrs.Harris on & Bowmer had someone interested.? 
A. I don't remember that; that is the first I have 
heard of it.

MR.STEPHEN: You are quite sure it is the first you 
have heard of it?
A. I can't recollect it; I may have heard it, but 
I don't recollect it.

Q. Now there was a Mr.Dan Christensen who ?/as a
shareholder-
A. I have not been able to find out who ha is or 40
his whereabouts .
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Q. Now perhaps I can help you on that; (letter han 
ded to witness) Does that help you? 
A. It doesn't help at all, My Lord.

Q. Do you know who he is? A. No.

Q. Well, you can read?
A. if you give me a couple of seconds.

Q. You have read that? A. I have read it.

Q. He is a business man in Copenhagen? 
A. I realise he must be a business man 
description.

of somo

Q. And would that bo a fair translation as far as
you can say; I am not treating you as an export?
I think that is a very fair translation

EXHIBIT A: Copy letter dated 20th October, 1947, 
handed to and accepted by Court as Exhibit A.

Q. He appears at all events from his stationery to 
be an Agent for the General Electric Company; did 
you notice that, at tho foot of the letter, and 
that lie was in a position to put Twenty five thou 
sand krona into Dantile Ltd., and indeed, was keen 
to do so, is that right? A. Yes.

Q,. And in fact he diJ become a shareholder? 
A. I have seen his namo as a shareholder of Dantile 
Ltd., but I do not know where he originated, whether 
he was a Kenya man or in Denmark.

MR.SALTER: I am not objecting to this letter al 
though Mr. Dan Christensen is"not here, as it has 
been^agreed between my learned friends and myself, 
in orde'r to save expense, that where letters from 
Denmark would have to be proved from that place, 
we have agreed not to object to each others letters 
on that account.

MR.STEPHEN: Did Your Lordship record the witness'
answer that 'I have seen his name as being a share-
holdor but I have never met him' and of course, he
was in Copenhagen?
A. Now of course, I realise he was a Copenhagen
man.

Q. And of course, it was from Copenhagen that the 
Dantile process originated? A. Yea.
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MR.STEPHEN: Just see if that convoys anything to 
you. (Copy letter handed to witness) Do you re- 
momber that? A. No.

Q. But at all events, would that be a fair trans 
lation?
A. Yes, I think that is quite a fair translation, 
but his name does not convey anything to me.

Q. Well, I will not put that in for tho time being
as it does not convey anything to him. I shall" 10
be able to put it to another witness.

Q. Do you know Mr.Erik Scheitel?
A. I have never heard that name before.

Q. Do you not remember the fact that he was an al 
ternative Director to Mr. Ole Boyer, in Dantile 
Ltd.? A. I don't know that.

Q. Now I think you ought to have heard his name. 
A. Well, I don't remember-

Q. In any event, may I .just draw your attention to 
this; you became a Director in 1949 and you say 20 
you read tho minutes; at all events, Mr- Erik 
Scheitel you agree from the minutes, was an alter 
native Director to Mr. Ole Beyer and attended sev 
eral Board meetings?
A. Well, I can't remember I mot him. When did he 
relinquish his functions as a Director?

Q. On Mr.Ole Beyer's return; I think Mr.Ole Boyor 
went to Denmark.
A. I wao without a job at that time; I was looking 
after mysolf, so I didn't know. " 30

Q. Now will you look at this letter? (Copy latter 
handed to witness)

(Witness asks the Court the meaning of two Danish 
words, whether they mean the same thing, but the 
Court is unable to reply).

Q. Is that a reasonable translation apart from 
those two words?
A. Yes, except for that one expression.
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EXHIBIT B: Copy letter handed to and accepted by 
Court as Exhibit B.

Q. Now do you know anything against Mr.Dan Chris- 
tensen? A.' No, nothing.

Q. And since you could not recall Mr.Erik Schoitel 
you do not know anything against him? A. NO.
Q. And you agreo that both these persona were keen
on Dantilo Ltd?
A. I realise from their letters that they were.

10 Q. Now here is an Exhibit from one of the previous 
cases in connection with Dantile Ltd., It Is a 
draft balance sheet. Now when you look at that 
balance sheet don't you agree that it shows ......

COURT: Is this Exhibit going in?

MR.MORGAN: My Lord, my friend did ask for the 
Resident Magistrate's file and that is an Exhibit 
from the file.

MR.STEPHEN: Do you consider on the basis of that 
balance sheet the 26th February, 1949, that the 

20 shares are worthless?
A. May I say that when I see this draft balance 
sheet I have always wanted to see details of the 
various expenses, that is In the past, but these 
things I wanted to see at the meetings and I did 
not obtain those facts.

Q. On the basis of that balance sheet of the 28th 
February, 1949, were the shares worthless? 
A. In my opinion, ono has to balance up production, 
speed and costs at tho samo time. If you have not 

30 got capital you have to borrow money; there are
quite a few things sunk in capital and this needs 
assets to carry on production. I would be able 
to tell when I see (inaudible to shorthandwriter) 
Before the 18th February, 1949, I believe that the 
shares were not valueless but full value.

MR.SALTER: There Is nothing to show who prepared 
this balance sheet; there is no name of an Auditor 
or accountant; it is just figures. I do submit 
that if it Is ........ It Is one thing to put in a

40 file which can be referred to in another case; it 
is quite another thing to take a document out of 
that file which bears no name.
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MR.MORGAN: I understand Mr.Couldrey made an appli 
cation at the very beginning to put in the whole 
of the Supreme Court file and the whole of tho 
Resident Magistrate'3 file and I made some comment 
at the time that it was for Your Lordship to de 
cide. My friend asked you to make an Order for 
them to be put in. He has referred to them; the 
Minute Book has come out.

COURT: I know nothing about the rest of the file. 
At all events, it is quite clear that this document 10 
is clearly embarrassing and it cannot be identified 
with anything; it came from the Court file, but of 
course, I am not going to insist on this witness 
answering questions.

MR.MORGAN: My point is that it went in on consent:. 
Prom the bar he said 'I am going to put in the 
Supreme Court file and the Resident Magistrate's 
file and I want Your Lordship to sign an Order for 
both 'We did not object and we understood that 
these files were going in by consent. 20

COURT: My last note is 'I ask Order to produce 
files of two cases'. I am reluctant to receive 
large masses of Exhibits.

MR.MORGAN: We have all of us read from the affi 
davits from the different Courts.

COURT: My Ruling at present is that the file as a 
whole has not been put in.

MR.STEPHEN: At all eventsj I leave it on this 
basis; I can cross examine Mr. Seex who I under 
stand is being called, just as well as this witness. 30 
But I would like to ask just one further question 
Mr.paugust. Is it your view that at the time you 
became a Director, the shares were worthless? 
A. Now at this moment; in the previous stage not.

Q. And you stake your opinion against that of Mr. 
Seex and basing it on the fact that there was noth 
ing to support^the Shares and the activity going 
on7 Do you say that on the 18th March, 1949, tho 
liabilities of Dantile Ltd., exceeded the assets? 
A. I believe there was a certain amount of cement 40 
.and paint as holding of the Company. I do not 
know; I can't answer that question.

Q. Well, you were a Director; can't you remember
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any of this?
A. I thought at thafc time that the value of the 
shares were of full value as there were plenty of 
assets to back up the shares.

Q. Now Mr.Faugust consider carefully If in March 
and April 1949, the assets had been realised and 
the assets include machinery and every single 
article of value which belonged to the Company; if 
all those things had been realised and the liabili- 

10 ties paid, do you say that there would have baon 
any surplus of cash?
A. A certain amount of surplus cash would have been 
loft over. I consider that the Company lost its 
cash at the moment Baron Akerhielm resigned, it was 
like a captain leaving his ship before the ship had 
left.

Q. Do you agree that on the proposition I made a 
moment ago, "the realisation made in 1949, there 
would have been a surplus of cash after paying lia- 

20 bilities, of thousands of shillings?
A. Unfortunately there have been so many Balance 
Sheets floating about with no names on them.
Re_-Rxamina_t ion.

MR.SALTER: Mr.Paugust when did you first apply 
your mind as fco whether the shares in 1949 were of 
value or of no value?
A. This has occurred to me in this Court. In the 
past I have never occupied thought of that; it is 
when I refer back now at that moment, when I think 

30 of it, and I have given my answer to that effect 
now.

Q. You told My Lord that the Baron left the Company 
as a Director on the 18th March, 1949, and that 
time you described his action as leavinf a sinking 
ship. Did you think at that time that"the ship" 
was sinking?
A. That was my whole attitude to the situation; no 
stability at all.

MR.SALTER: And how long did you try to keep the 
40 ship afloat, how long did you remain a Director?

A. Until my legal adviser told me to get out, about 
ten to fourteen days after, I sent in my resigna 
tion in writing to the Secretary of the Company,
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upon which I received a. reply from Mr. Ole Beyer 
accepting my resignation as a Director.

Q. Why was it you wanted to give up the Director 
ship? A. Mr. Scruby my legal adviser told me 
that I would meet with complications.

MR.MORGAN: I don't think we can have what his legal 
adviser told him.

COURT: I don't think we can go behind it.

MR.SALTER: Going back to questions which were 
asked by Mr.Mervyn Morgan. He asked you as to 
Svend Thomsen being dismissed; also about his be 
ing the only man with knowledge of the old and new 
tile Do you know what experience Mr. Svend Thom 
sen had had before he took up work with your Com 
pany? A. No, I had no knowledge, except what I 
heard from the Directors.

Q. Do you know what his experience had 
making tiles, or don't you know? 
A. I don't know that.

been in

10

20Q. And what was the fundamental reason for getting 
rid of him?
A. I was informed by Mr.Ole Beyer that Mr. Svend 
Thomsen had disposed of certain goods belonging to 
the Company. I relied upon Mr.Ole Beyer's"infor 
mation as I myself did not see any proof.

Q. And I think you said there was not enough for 
him to do? To what extent was he employed? How 
busy was he kept?
A. He looked after the factory and I believe he 
erected that temporary factory in the factory area. 30

Q. And have you visited that area?
A. Twice; once with Mr. Svend Thomsen and once with
Mr.Ole Beyer.

Q. And can you say to what extent Mr.Svend Thomsen 
had advanced the tile?
A. There was no production going on; it consisted 
of a bamboo shed and in the shed there was a con 
crete foundation for mould; also there was storage 
place for white cement.

Q. Now you told My Lord you were impressed by the 40



49.

names on this circular letter and you knew the 
Baron as a successful business man. Did you know 
him personally as such?
A. Yes; not as a business man; that was information 
I got but I knew him in the past as being employed 
on farms in Ruiru and climbing the ladder pretty 
fast, which proves there is ability behind his 
efforts.

MR.SALTBR: And what was it that caused you to lose 
10 faith in him?

A. That was at this intermediate meeting we had 
when I started these matters. I approached Baron 
Akerhielm quite a few times; he is a man of charm 
ing manners and on many occasions I made up my mind 
to~thrash it out with him and when I left, I was 
none the wiser.

MR.MORGAN: Like Politicians?
A. Some people are gifted that way and I could not
compete with him.

20 Q. What was the particular information you were 
seeking?
A. I was seeking for the intentions and what the 
future planning~was. Also I wanted to have the 
details of the various expenses; also planning for 
the future. In fact, I wanted to verify rumours 
which were floating about that the Company was not 
sound; and on each occasion everything was ex 
plained that everything was all right "and there 
was nothing to worry about at all, but I was not

30 satisfied with these answers as there were no com 
plete facts.

MR.SALT2R: Yes, I understand; now tell My Lord 
when you decided to buy the shares? I don't want 
to know what your conversation was, but what was 
your wife's concern with the purchase of the 
shares?
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A. My wife was quite satisfied that 
money in the Company.

I had placed



50.

In the
Supreme Court 
of Kenya.

Plaintiffs' 
Evidence.

No. 8.

B.W.E.Faugust 

Examination.

No. 8.

BARBRO WIL>rSLigNA BLISABBTH FAITGUST 

P.W.2. BARBRO WILHBLMUTA 3LISAHBTH FAUGUST Sworn:

MR.SALTSR: Is your full name Barbro Wilhelmina 
Elisabeth Paugust? A. Yes.

Q. And are you the wife of the last witness, that 
is the second Plaintiff? (P.W.I. Guy Magnus Alex 
ander Faugust)? A. Yes, I am.

Q. Would you look at Exhibit 2; that is the letter.
Have you soen that before?
A. Yes, I have seen it before. 10

Q. How did you come to see it? 
A. My husband showed it to me.

Q. Now I don't want any details as to any talk 
between you and your husband when he showed it to 
you; was there any discussion between you? 
A. Yes.

Q. And when you read the letter yourself, what did
you think?
A. Well, I liked very much to see that the Capital
had already been subscribed in Denmark and that
the tile had been sold and successfully processed 20
in Denmark.

Q. You are Danish yourself? A. No, I am Swedish.

Q. I see; there is a statement there: "We have 
procured the patent rights of most countries in 
Africa, India and Pakistan", did that have any 
impression on you? 
A. Yes, it rather impressed mo.

Q. Was there anything else which appealed to you
about this letter?
A. Yes, it was signed by our friend Baron Aker- 30
hielm and I, like'"my husband, thought that would
be quite a good guarantee that his 'signature was
on the letter.

Q. How well did you know him?
A. I did not know him frightfully well, but I had
met him socially several times and I just liked
him.
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Q. And did you believe these statements? 
A. Oh yes, indeed.

Q. And what did you decide to do? 
A. Well, I was very pleased when my husband sug 
gested we should invest some money in this firm as 
we thought it was a good thing to produce tiles 
when people were needing houses and houses were 
being built and they would need a lot of tiles.

MR.SALT3R: If you had had any reason to suppose 
10 that the statements made in their letter were not 

true, what would you have done?
A. In that case, we would not have put any money 
in it at all.

Q,. Have you yourself any knowledge of business? 
A. No, I have not.

Q,. Or making tiles?
A. No, I have never made a tile in my life.

Q. Well, what did you decide to do then? 
A. Well, we decided to put some money into this 

20 firm and my husband had inherited some money in 
Sweden and this firm seemed very safe and we 
wanted to get some interest on the money as we 
have three children.

Q. And what arrangements were made about investing 
the money?
A. My husband wont to the office and he wrote the 
cheque.

Q. Yes, which office was this?
A. That was in Kingsway; that was Mr. Ole Boyer's 

30 office.

MR.MORGAN: It was not denied that he did write a 
cheque and it was not challenged.

MR.SALTER: I meant more about the number of shares; 
who was to get them?
A. My husband got £1,000 Ordinary Shares in his 
own name and I"got as a gift from him £250 Prefer 
ence Shares and £500 Ordinary Shares in my name.

Q. Whose money was it?
A. It was my husband's money.
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Q. Have you tried to sell any of them? A. No.

Q. Now after you had invested your husband's money 
in these shares, did you see the Baron at all af 
terwards?
A. I remember I met him in town at the beginning 
of March, 1949, because it was after wo had hoard 
rumours about the Company not being quite all rishr.

Q. Did you meet him by arrangement or casually? 10 
A. Casually; I met him in Government Road.

Q. Did you have any conversation? 
A. Yes, I said we wero all right, but we were wor 
ried because we had hoard rumours that everything 
was not all right with the Company.

Q. When you said that, did ha say anything? 
A. Yea, he patted my shoulder and he said: "You 
need not worry at all, because everything is all 
right".
MR.SALTBR: Did you accept that? 20 
A. Yes, I felt very happy and I thanked him.

Q. was there any other occasion when you saw him, 
or was that the only one? A. I can't remember,

C r os s -Rxamina. t i on

MR.MORGAN: Mrs.paugust I have not got tha Minute 
Book, but did you attend that Mootins on the 18th 
August, 1949? 
A. No I did not attend any Meeting.

Q. I was .just asking in fact whether you did attend
it? A. We thought that if my husband went ho 30
represented me also.

Q. And you knew the Baron socially before then? 
A. Yes.

Q. And you said you found him charming? A. Yes.
Q. I think everyone finds him charming, don't they; 
and you thought that this might be a good invest 
ment? that you might make money out of this thing? 
A. I certainly thought it was a good investment.
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10

20

30

Q. You do know the Baron owns horses• do you, ape 
you at all Interested in horse racing? A. No.

Q. Wise person.
Now whan you received Exhibit 2 I suppose you 

read that thing at the end which set out the pros 
pects of the estimated profit?
A. Yes. I remember I read it through and I was very 
much impressed by it. I was Impressed because it 
says:

I N C 0 M B

Two Shifts daily at 900 Tiles per 
Shift' = 1,800 Tiles per day, in 25 
days = 45,000 tiles per month, in 
6 months = 270,000 tiles at ~/36
cents per tile

Out of the above profit the 
following will be used as Capital 
Expenditure (Erecting 2nd Unit)

(1) In Denmark: Machinery and 
Plant Freight etc.

(2) in Kenya

3115:97,200.00.

Shs.10,000.00. 
" 22,800.00. 

32,800.00.

Q. Yes, it makes interesting figures and attractive 
reading? A. It does.

Q. And I suppose you read all these pages for Ex 
hibit 2 and all the figures and all the objects and 
projects: I suppose that Impressed you too? 
A. Yes, I remember I read it all and I believed in 
it and found it very good indeed; that was Exhibit

Pross-Examination

MR. STEPHEN: You put up no money yourself at all? 
A. No, I have no money at all.

Q. And in consequence you lost no money? 
A. Well, I lost through my husband. I did not 
put anything in at all personally, but I was very 
pleased about my gift and that it would give me 
money in the future.
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Q. But having put up no money you were in the same 
position of having lost no money?
A. No, I had no money to put up.

Q. And it comes to this, that gift which your hus 
band made to you turned out not to have very much 
value.
A. That is true. 

No re-examination.

No. 9. 

R. De Mare. 

Examination.

No. 9.

ROLF DB MARE io 

P.W.5. ROLF DE MARE, Sworn:

MR.COULDREY: Have you a coffee farm at Kiambu? 
A. Since 1932.
MR.COULDREY: I believe you normally live in Sweden 
but come out to Kenya during the winter months? 
A. For a few months every winter, after the war.

Q. Now in February, 1948, did you receive those 
documents by post? A. Yes, My Lord.

Your Lordship will recollect that a copy was 
put in first, then we found the original one. 20 
We have now Mr. De Mare's copy.

EXHIBIT 2: Documents handed to and accepted by 
Court as Exhibit "A".

Q. Did you know the throe signatories to that
letter?
A. I know the Baron and Eric von Ruth personally,
but not Mr. Ole Beyer-

Q. Did you know who Mr. Ole Beyer was? 
A. The Danish Vice Consul.

Q. You yourself, I believe, are Swedish? 30 
A. Yes I am Swedish.
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Q. Now that circular letter is a letter asking for In the 
subscriptions to a Company? A. Yes, My Lord. Supreme Court

of Kenya.
Q. Did you in fact ask or apply for any shares in ____ 
the proposed Company?
A. No, when I got that letter I saw signatures; I Plaintiffs' 
saw they were Scandinavians and as at that time I Evidence. 
was arranging a bathroom and had difficulty in ob- ____ 
taining tiles, I thought it would be a good thing 
to put money in to the Company. No. 9.

10 Q. Did you discuss that letrer with anybody? R. De Mare.
A. No, nobody before I sianed and aave money.

" Examination -
Q. How much money did you pay? continue.d. 
A. Shs.10,000/- for five hundred Ordinary Shares.

Q. Did you send your application for the shares by 
post or did you take it in and consult with anybody? 
A. I sent the application by post.

Q. And ultimately, I believe you received a certi 
ficate for five hundred shares? A. Yes.

Q. Now what were the factors which influenced your 
20 mind when you decided to apply for these shares?

A. Because I had just had good coffee crop; I had 
money over; I thought it was good to make invest 
ment in this country while I lived here, and I 
trusted in these tiles.

Q,. Did you know anything about these tiles, other 
than what was said in the letter from these three 
gentlemen? A. None at all.

Q. Had you any reason to suppose that any of the 
statements set out in the letter were incorrect? 

30 A. No.

MR.COULDREY: If you had thought any of these 
statements were incorrect what would you have done? 
A. I would probably have asked my Scandinavian 
friends first and then saw what the answer was.

Q. After you had subscribed for the shares, did you 
take any part in the activities of the Company? 
A. I was only at one meeting, I believe in March, 
1949. It was the only meeting I attended because 
I was mostly away.
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Q. I believe that in fact you did join in an appli 
cation to the Court for the appointment of an In 
spector? A. Yes.

Q. In what month or year was that, can you remember? 
A. It must have been before the 1st April.

Q. Did you at any time know, or were you ever in 
formed that any shares were allotted by the Company 
for consideration other than cash? 
A. I had very little to do with that Dantile busi 
ness. 10

Q. And had you ever heard of these shares apart 
from this letter? A. No, not before.

Cjro3s-Examj.natipn

MR.MORGAN: Mr. De Mare, dealing first with what 
you said last, this meeting in March of 1949» the 
Baron was in the Chair, wasn't he? 
A. He came, but I believe he went away.

Q. Yes, but I believe at the end of the meeting he
intimated that he was going to resign?
A. I just went up to the meeting because I was in 20
town.

Q. But what I want to get from you is that the 
Baron addressed the meeting; he made a speech to 
the meeting from the Chair, giving a short resume 
of the Company's work during the year; can you 
remember that, it is a long time ago? 
A. I don't remember.

Q. I am not being unpleasant when I say £500 is a 
very small amount of money as far as you were con 
cerned? A. It is quite sufficient. 30

MR. SALTERs Do you suppose that in litigation Mr.
Morgan?
A. Perhaps that is why he was not very attentive to
what the Baron said.

MR,MORGAN; When you received this thing, was it in 
that form; that is a bundle of papers altogether; 
and did you read them all? 
A. Yes, I read them all.

Q. And after having read them all, you decided to 
invest £500? A. I had confidence in the Directors. 40
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Cross-Examination.

MR.SICEPHEH: You are a business man Mr. De Mare? 
A. Ho, not at all; I am a theatrical man.

Q. Is it possible to be a business man
theatre world?
A. Reply inaudible to shorthand writer.

in the

Q. At all events, you have business interests? 
A. I have.

Q. And unless I have misunderstood the position 
10 you wanted to go to India about a fortnight ago on 

business? A. Hot at all; just a pleasure trip.

Q. So that you made an application, did you, for 
this case to be heard early in January so that you 
could go on a pleasure trip?
A. Yes I had booked tickets there; they are diffi 
cult to get; I do not know yet if I have them for 
Friday.

Q. Do you yourself know the name of Mr. Dan Chris- 
tenseri? A. Ho.

20 Q. You heard his name mentioned this morning in 
Court? 4 A. Yes.

Q. And you now know for the first time that he was
a shareholder in Dantile Ltd.?
A. Yes, if I want to I would have seen it before.

Q. And did you ever hear the name of Mr. Eric 
Scheitel? A. Never.

Q. Did you ever go to the office of the Company or
of any of the Directors and see one of the tiles?
A. No.

30 Q. They never showed you a specimen? A. Ho.

Q. In fact, you were not very interested?
A. I was just interested to put some money and to
get it back.

Q. How did you ever hear of a Mr. Svend Thomsen?
A. Hever.
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Q. You knew Mr. Eric Yon Huth?
A. Yes, I met him in the 'plane when I came out in
1946.

Q. Was it 1946, 1947 or 1948?
A. 1947; I don't know when Mr. Eric Yon Huth came
out; 1947 may be.

Q. And' that would be towards the end of 1946 when 
you came out? A. Yes, in December.

MR.STEPHEN; And on the occasion of that trip were 
you having conversation with Mr. Eric Von Huth? 
A. Yes, he was quite drunk all the time.

Q. Are you quite certain now that it was 1946 and 
not 1947? Was it not just a few months before 
you received this circular? 
A. I always came out in December; it might be 1947.

Q. You received this circular February, 1948? 
A. Yes, it might have been just before.

Q. So it was probably in December, 1947? I take it 
Mr.Eric Von Huth did not try to sell you tiles on 
the trip| nor did he even mention tiles on the 
trip? A. Ho.

10

20

Q. Now perhaps you can help me; do you know 
name of that gentleman at all? A. Mo.

the

Q. What is the name? A. Viggo Ottesen.

Q. Would you take a look at that letter; it is 
written from Copenhagen; and written to one Erik; 
and it was written on the 28th January, 1948; and 
it is signed 'Viggo'; could that be Viggo Ottesen? 
A. There is a Prince Viggo of Denmark.

Q. I do not think that would be him. Would you 
look at the fourth paragraph which said: "I spoke 
to Mr. Svend Thoiasen and he is coming down this 
week and we shall soon start work." At all events 
it is quite clear from the context of that letter 
that Mr. Ottesen knows all about these tiles? 
A. Yes.

Q. If you look later on, in the letter, you will 
agree that he refers to the question of 'thick 
glass; how many millimetres; cost and so on 1

30
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A. Yes, the glass must be three millimetres thick, 
but some factories are using 2mm. thick glass.

EXHIBIT 'C'°. Copy letter handed to and accepted by 
Court as Exhibit 'C'.

Q. Now you have business interests on the Continent 
in Europe? A. Only in Sweden.

Q. Not in Prance?
A. Not any more. I lived in France pre-war.

Q. And at the time you were living in France, you 
had business interests there? A. Yes.

Qo You have business interests in Sweden? 
A^ Yery little.

Q. You used to have? A. I used to have-

Q. And you have wide experience of business? 
A. Not what you mean by business.

MR.STEPHEN: Well, you are a person who has been 
actively engaged in business? A. Yes.

Q. Do you know Mr.Jorgen Brock? A. No.

Q. You have never heard of him? A. No.

Q. Very well; you have in addition to your coffee 
farm and other interests in Kenya? A. None.

Q. Now if this Company Dantile Ltd., had been suc 
cessful, would it have caused you any annoyance to 
find that some shares were allotted for considera 
tion other than casn l that is to say for services 
rendered? A. What do you mean by that?

Q. I will repeat the question5 perhaps you will un 
derstand it a second time. Let me put it this way 
Shares can be allotted for cash, as in your case, 
or you can allot shares for goods or services. Well 
now, if this Company had been successful, it would 
not have worried you if someone got shares for goods 
and services, instead of cash? 
A. It all depends on what services.

Q. If services had been rendered, do you agree? 
A. I wanted interest on my money.
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Re-Examination.

Q. Do you know whether Baron Akerhielm had a salary
from this Company?
A. I had a balance sheet but I never read it
through.

Q. You don't know whether the Baron ever had a 
salary? A. No.

Q. You can't then contest that he might not have 
had anything out of this Company? You don't know? 
A. No.

Q. Indeed, he may have lost money 
know? A. Probably.

as far as you 10

Q. Did you make any effort yourself to pull the 
affairs of the Company round when you heard that 
they were not going well? A. No, not at all.

Re-Examination
MR.SALTER: Could you have in front of you Exhibit 
•C' again; that letter? I think it is the fourth 
paragraph where it refers to Mr. Svend Thomsen, 
have you got that? "I spoke to Svend Thorasen and 
he ..... Now the following as it is written; may I 
put that paragraph to you? Is it correct what you 
see there? A. Yes.
Q. Later on in that paragraph is it correct that 
the Statement is made: "... Mr.Pinner will start 
up just to teach Thomsen, so that will be all right" 
... A. Yes.
MR.SALTER: And then is it "He will also be taught 
to mix the glaze, and shown everything else neces 
sary"? A. Yes.
Q. Do you happen to know when Mr. Svend Thomson 
came out here? 
A. No, I don't; I have never seen him.

Q. You told My Lord that you were only interested 
in investing some money and hoping to get it back; 
have you had any back? A. Of which business?
Q. Of your investment in Dantile Ltd., 
A. I have not seen one penny.
Q. That letter you have in your hand, is there any 
thing to indicate to whom it is addressed apart 
from 'Erik'? A. No.

20
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ERIC BERGEN^SEEX 

P.W.6. ERIC BERGEN SEEX Sworn:

MR.SALTERs Are you a partner in the firm of Messrs. 
Cooper Bros. & Co.? A. I am.

Q. And. they are Chartered Accountants carrying on 
their profession amongst other places in Nairobi? 
A. Yes.

Q. I think in 1950 the firm was known as Cooper 
Bros. Leslie Seex & Co., wasn't it? 
A. That is correct.

Q. On the 30th August, 1950, were you appointed un 
der an Order of the Supreme Court of Kenya to in 
vestigate the affairs of Dantile Ltd.? A. I was.

Q. And did you carry out that investigation? 
A. I did.

Q. And make a Report to the Court? A. I did.

Q. Have you got your Report there Mr. Seex? 
A. I have a copy.

Q. Would you look at Exhibits 4 and 5 a moment? 
A. There is a copy of the Report on this file.

Q. Now would you tell My Lord the scope of your in 
vestigation?

COURT: After you have made the minutes a separate 
Exhibit. .

(Copy of Report handed to and accepted "by Court as 
Exhibit 4a) (Report extracted from file;

COURT: It comes out of the Civil file does it? 
A. Yes.

MR.SALTER: Now what was the scope of your investi 
gation? A. The scope of my investigation is set 
out in Section 1 of my Report. Would you like me 
to read it?

MR.SALTERs I don't think so. Would you turn to
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Section 2. I think there again you are attaching 
as part of your Report a circular notifying invest 
ments in this Company? The original of the Com 
pany, paragraph 5. "The idea of manufacturing 
tiles by a patent cold process ..... a Danish Com 
pany". Now pausing there, did you find evidence 
of that in your investigation? 
A. I found no evidence that a valid Patent existed.

Q. Well, when you wrote paragraph 5 in your Report,
on what did you base it; on what information did 10
you base the statement made in paragraph 5?
A. To the best of my recollection they were on
statements given to me by the promoters of the
Company.

Q. Were you shown, or were you able to discover 
any contract between Mr. Eric Yon Huth and another 
person relating to the Patent rights of Muritas? 
I recollect that there was a form of contract, but 
it was not signed or executed.

COURTs Between (remainder of sentence inaudible 20 
to shorthand writer)
A. I can't remember; one of the parties was Dan- 
tile Ltd.

COURT: Unsigned? A. It may have been signed 
by one party My Lord, but not by the Company.

MR.SALTER: Did you then examine the circular which 
is now Exhibit 2 and 2A; and did you investigate 
the statements and figures attached to it? 
A. I did.

Q. Now may I come then to your paragraph 9 under 30 
Section 2 which reads: U I am of the opinion 
..... as follows;

(a) The tile .......... Denmark".
What steps were you able to take to arrive at a 
conclusion about that?
A. I cross-questioned the Promoters and I formed 
the opinion which is stated here.

Q. When you say you cross-questioned them, were
these statements made by them upon oath or not?
A. No, not upon oath. 40

Q. You remember particularly whom you asked?
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A. I can't remember, but I have notes on my file 
if I could refresh my memory.

Q. Did you make them at that time? A. Yes.
Q. My Lord might the witness refresh his memory 
on that?
COURTS Yes.

WITNESS: I have before me notes of an interview 
on the 20th December, 1950. I regret that that 
sheet which is pinned to another is not dated, but 
it would be about the 4th December when I inter 
viewed the others.

MR.SALTSR: 
A. I did.

Yes, and did you record the answers?

Q. What did you particularly ask?
A. Question 1, what evidence that the tile sold
successfully? The answer was: 'On book total'.

COURT; Whose answer is this? A. Baron Akerhielm.

MR.SALTERi I would like if possible, but it may be 
difficult, if you could refresh your memory from 
the notes rather than actually read them, but if 
you could tell My Lord what was the nature of the 
reply to that question.

MR.MORGAN; With my friend's permission, we must 
be very careful here. What he read is not evi 
dence. He is allowed to refresh his memory; hav 
ing seen the notes; if, after having seen the notes 
he cannot remember anything, well, he can't remem 
ber it. It seems to me that if the notes do not 
refresh his memory, where are we? It is a matter 
for His Lordship.

COURT: I would have thought that having seen the 
notes his memory would be refreshed. If he does 
not remember having seen that note, and that was 
the answer, then it is not evidence. Do you re 
member that Mr. Seex? 
A. I remember the interview, My Lord.

COURT; And having seen your notes, do you remember 
what was said at the time?
A. Having looked at my notes, my recollection of 
the interview is that the basis for the Company was 
verbal information given to the Promoters by Mr. 
Eric Von Huth.
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MR.SALTER: I think we had better get away from the 
word Promoters. Who were the individuals to whom 
Mr .Eric Von Huth gave information? 
A. By Promoters I mean those persons who signed 
this circular.

Q. And in your questioning of Mr. Eric Von Huth, 
refreshing your memory, are you able to tell My 
Lord what steps he, Mr* Von Huth, took to ascertain 
the accuracy of the three particular statements 
you mention?
A. I never saw Mr. Eric Von Huth; I wrote to him 
and I eventually received a reply after the date 
of my Report.

Q. Have you got his reply there? A. I have.

Q. And does it deal with the particular points in
this circular?
A. In my opinion it does.

MR.SALTER: My Lord, my learned friends, would like 
to see it before the witness produces it.

Q. When did you first write to Mr. Eric Von Huth? 
A. On the 21st November.

Q. And you completed your Report? 
A. On the 15th December.

Q. And you received his reply on what date? 
A. On the 30th December.

Q. And I do not know, but did you make any refer 
ence to it, you having completed your Report, did 
you take any action on the reply you received? 
A. In my Report I mentioned that I had not seen 
Mr. Eric Von Huth; that I had written to him; that 
I had not had a reply, and that I might, in the 
light of that reply, have to submit a supplement 
ary Report.

Q. Did you in fact submit a supplementary Report? 
A. No.

Q. I do not know whether Your Lordship wants it as 
a separate Exhibit, but I think perhaps the letter 
should be read.

10

20

30

COURTS Well, I am completely in the dark.
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MR.SALTERs Well, perhaps first of all you had bet 
ter tell My Lord the actual questions you wanted 
him to answer.
A. I believe that that letter was sent to our Dar 
es-Salaam Office as I have not got a copy of the 
actual questions.

Q. What are his replies?
A. Dated 27th December, 1950. "Dear Sirs, Dantile 
ltd., I am in receipt of your letter of the 23rd 

10 lovember, 1950. I have seen your Mr. Maslin to 
day (Mr.Maslin is a partner in our Dar-es-Salaam 
office) and explained to him why I have not been 
able to reply before the 15th December; however, 
I will now reply to the questions in your letter.
1. I was in touch with several people in Denmark 

who made large profits on what they in Denmark 
call 'MURITAS'.

2. The tile was successful in Denmark up to the
middle of 1948, when better and cheaper tiles 

20 came on the market and when Mr.Ole Beyer was in 
Denmark he found out that it would not be a pay 
ing proposition as they were lying with big 
stocks they could not sell. He then got in 
touch with Mr. Thomsen who had a new invention 
which Mr.Beyer thought was better than mine. 
The Muritas product was only what we called a 
war product or ersatz.

3. The machinery was exactly the same as they used 
at home.

30 4. The moulds were not put into function at all, as 
there has never been any proper production, be 
cause the factory had not been started on the 
1st December when I left. Mr.Mervyn Morgan has 
now got my Report regarding Dantile and I enclose 
herewith his correspondence with me regarding 
this point.
Perhaps you will kindly get into touch with Mr. 
Morgan.

Yours faithfully, 
40 (Sgd.) ERIK VON HUTH."

Then there is a post-script:
"P.S. I have had no reports from Dantile I was 
told 1/12 I was still a Director, but no Jlinutes, 
Reports, Balance Sheet etc., for over 2 years."
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MR.SALTER: May I deal with your paragraph 9(a)? 
You write in your Report: "I was informed that in 
making this statement the promoters relied on in 
formation conveyed verbally by Mr.E.Von Huth. I 
have not been able to discover that any further 
steps were taken to verify the information". Did 
you ask either Mr.Ole Beyer or Baron Akerhielm 
whether they had themselves, or either of them 
taken any steps to verify this matter? A. I did.

Q. What was the reply?
A. Not in their exact words, of course,
relied upon Mr. Eric Von Huth.

but they

Q. Now may I come to the capital structure of the 
Company? First of all I think there is attached 
to the circular letter a document which is headed 
•Strictly private and confidential and not for 
publication 1 have you that before you? A. I have,

10

Q. Now your statement in 9(b): "Several factories 
are existing in Denmark and paying a good dividend" 
And you say: "I have seen no evidence to this 
effect". What are you basing that on? 
A. That I had seen no Company accounts or other 
documentary evidence supporting the declaration of 
a dividend.

Q. Did you also enquire into these Patent rights 20 
in the statement that they can either be taken up 
by the Company or sold to other parties at a con 
siderable profit? A. I did.

Q. And what did you find on that point?
A. I found nothing to support that statement.

Q. Had you any material which would show you whether 
those rights had any value? A. No.

Q. Did you ask either Baron Akerhielm or Mr. Ole 
Beyer about that? Can you remember?
A. I must have done, but I cannot recall it with- 30 
out reference to my notes.

Q. Have you a record there which would enable you 
to recollect that?
A. I have no note in my interview with Mr. Ole 
Beyer of putting that question, but I did put it 
to Baron Akerhielm and the answer was that, in the 
course of negotiations, negotiations had been 
opened for the purchase of the patent.

40
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Q. Now that shows that the suggested share capital 
was Shs: 220,OOO/-. Did you also look at the Mem 
orandum and Articles of Association of the Company? 
A. Yes.

Q. And that would agree with Article 5 if the 
capital of the Company is Shs: 220,OOO/-? A. Yes.

Q. Now did you also examine as to how much of that 
capital had been subscribed and in what manner? 
A. I did.

10 Q. Would you look, I think it is at the end of your 
Report? A. Section 4.

Q. And how much of the capital subscribed was in 
respect of consideration other than cash? 
A. Shs: 42, OOO/-.

Q. And in fact what was the total amount subscribed? 
A. You mean subscribed in cash?

Q. Well, we can do it in two ways; what is the to 
tal subscribed altogether? 
A. Shs: 145,OOO/- is the total of Ordinary Shares.

20 And of that, I think you said Shs: 42,OOO/- was in 
respect of consideration other than cash?
Q. The whole of that Ordinary Share Capital, that 
had all been called in had it and share Certifi 
cates issued?
A. Except in one instance, as far as I can remember 
there was one shareholder Soderholm; there was some 
doubt as to whether his shares had been correctly 
allotted and he only paid Shs: 200/- on Shs:2,OOO/-,

Q. Instead of Shs: 2,OOO/- he only paid Shs: 200/-? 
30 A. Yes.

Q. May I deal for a moment with the shareholding of 
Mr.Harold Dan Christensen? What was his share 
holding? A. Shs: 28,500 Ordinary Shares.

Q. And how much did he pay in cash? 
A. Shs: 25,OOO/- leaving Shs: 3,500/- for consider 
ation other than cash.

Q. And I see, is it correct to say that Baron Aker- 
hielm was the holder of Shss 13,000 Ordinary Shares 
for which he paid Shs: 8,OOO/- in cash and was
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credited with Shs: 5,000/- in consideration other 
than cash. Are you able to say what that con 
sideration was? A. It was for preliminary ex 
penses.

Q. And Mr. Ole Beyer is it right that he held 
Shs: 8,000 Ordinary Shares for which he paid 
Shs: 3,000/- and was credited with Shs: 5,000/- in 
respect of consideration other than cash? Again 
were you able to discover what that Shs: 5,000/- 
was? A. It was for preliminary expenses.

Q. And Muritas that is the Company which has been 
mentioned; I see held Shs: 6,500 Ordinary Shares 
paid in cash, but acquired the shares 'in toto' 
for consideration other than cash? A. Yes.

Q. Were you able to say what that was for?
A. It was intended as payment for the patent
rights.

10

Q. So far as you know, were the 
transferred in spite of that sum?

Patent rights 
A. No.

Q. And finally, we have Mr. Eric Von Huth of 
Shs: 22,000/- Ordinary Shares for which he paid 
nothing in cash at all?

COURT: Were the Shares Twenty shillings Shares? 
A. Yes.

MR.SALTER: And again, the consideration for that 
Shs: 20,000/- was for preliminary expenses and 
Shs: 2,000/- for Patent rights? A. Yes.

Q. You mean that he had paid on behalf of Dantile 
Ltd., Shs: 2,000/- for Patent Rights? What do you 
mean by that?
A. My recollection was that Mr. Eric Yon Huth had 
been appointed what I term sole Concessionaire for 
the Muritas patent.

Q. He is in fact debiting the Company in one sense? 
He is being credited with Shares for the Shs ; 
2,000/- ?
A. Yes, there appeared to be two rights involved; 
Muritas Patent Rights and Mr.Eric Von Huth as Con 
cessionaire.

20

30

Q. So Dantile Ltd., had to pay something to Muritas 40
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for Patent Rights and something to Mr. Eric Von 
Huth as Concessionaire? A. Yes.

COURT ADJOURNED at 4.10 p.m. 

COURT RESUMED at 10.50 a.m. 

ON ?/EDNESDAY, the 19th JANUARY, 1955.

P.W.6. Eric Bergen Seex reminded that he is on 
former oath.

EXHIBIT 6. Letter Mr.Eric Von Huth to Mr.E.B.Seex 
handed to and accepted by Court as Exhibit 6.

10 MR.SALTER: There is a small matter in para. 18 of 
your Report under Section 4 to which reference has 
already been made, but not to you Mr. Seex that is 
dealing with the affidavit of Mr. Ole Beyer. It 
says;
11 18. Paragraph 9 of the affidavit states that Mr. 
Ole Beyer produced certain accounts and books which 
were very incomplete and it was obvious from this 
that no proper records had been kept regarding the 
Company's subscribed capital and that it would not 

20 be possible from the records to prepare a proper 
balance sheet and account showing how the company's 
funds had been disbursed. The books and records 
produced to me were, in my opinion, adequate for a 
Company of this size and I have been able to ob 
tain from them all the information required to pre 
pare proper accounts".
It is really on the last four words "...to prepare 
proper accounts". In your investigation what do 
you have to say about the keeping of proper ac- 

30 counts.
A. The books were adequate for the keeping of Profit 
and Loss Accounts and Balance Sheet.

Q. But had Profit and Loss Accounts and Balance 
Sheet ever been prepared until you investigated 
the matter.
A. There was one audited account prepared early in 
the Company's history; I can't recall the date; 
subsequent to that there were various financial 
statements, but no proper Balance Sheet and Ac- 

40 counts.
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Q. And what action did you have to take so far as
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Balance Sheets were concerned?
A. I had to prepare proper Profit and Loss Accounts
and a Balance Sheet.

Q. Over what period did you have to prepare Profit 
and Loss Accounts and Balance Sheets? 
A. I prepared it from the date of incorporation of 
the Company, which was on the 20th March, 1948, to 
the 31st August, 1950.

Q. Perhaps we might just turn to that account for a 
moment. That is included, is it, at the end of 10 
your Report? A. Yes.

Q. Would that be what is called Annexure Dantile 2j 
is that the first account which you would prepare? 
A. It is.

Q. And without going into all the details, having 
prepared those accounts what would be your general 
observation about the Company; first of all, shall 
we say, at the end of one year of its life. I am 
not quite sure to what date the accounts would nor 
mally go| you prepared from the 21st March to the 20 
31st August, 1950, as one account? 
A. Yes, I covered the whole as one account.

Q. I don't know whether you are able to say what 
the position of the Company was at various i'nterim 
stages between March, 1948, and August, 1951, in a 
general way?
A. In a general way, the progress of the Company 
would be initial purchases of machinery, plant and 
equipment; expenditure on wages, salaries and other 
outgoings and that process continued until the 31st 30 
August, 1950, and at one stage, they would require 
a certain amount of machinery and have incurred a 
certain amount of expenditure.

Q. Is there any evidence of any income at any time? 
A. There was evidence of sales of material.

Q. What sort of materials?
A. Cement and paints and that sort of thing.

Q. Was there any evidence of income derived from 
the sale of any tiles? A. No.

Q. How would you describe the position of the Com- 40 
pany as at the 31st August, 1950? A. Derelict.
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Q. Might I turn now Mr. Seex to the question of the 
value of shares in this Company. First of all in 
assessing the value of the Company's shares what 
are the sort of factors you take into account? 
A. A Company which is a going concern, the major 
factor which I would take in valuing shares would 
be the Company's earning power. A Company which 
is not operating, the major factor would be the 
net value of its assets.

10 Q. When you say assets, do you mean physical assets 
or goodwill?
A. I would mean physical assets if the Company is 
not operating; unless the Company is operating it 
would have no goodwill.

Q. Now in your investigation did you discover 
whether the Company owned any land or leased any 
land? A. No.

Q. Do you mean you could not find out whether they 
had or there was no information?

20 A. I could not find whether they did own any land 
or lease any.

Q. I don't know whether you asked any of the Direc 
tors about that matter?
A. I recall that there was some correspondence 
about the lease of a plot of land, but I cannot re 
call if I cross-questioned the Directors about it| 
I probably did.

Q. Had the correspondence arrived at a stage of any 
contract for lease of land or anything of that kind? 

30 A. No.

Q. Did you visit the plot in the Industrial Area 
at all where the Company was supposed to be opera 
ting? A. No.

Q. Was any value given to you, or did you find any 
information concerning the value of any buildings? 
A. There was expenditure on buildings, but at the 
time of my investigation they appeared to be value 
less.

Q. Now I wonder if you would turn to your balance 
40 sheet in connection with Dantile 2, on the first 

page, as at the 31st August, 1950. You refer to 
certain fixed assets, machinery, buildings, etc.
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Could you help us a little bit about those entries 
there in the Balance Sheet? For machinery you have 
the figure of Shs: 10,281.51/~- How did you com 
pute that figure?
A. That figure represents the original cost of the 
machinery, less the items sold at their original 
cost price.

Q. Now again we come to buildings at a cost of 
Shs: 5,131.21 less sales Shs: 150.00 less amount 
written off Shs: 4,981.21 making a virtual nil 10 
balance? A. That is correct.

Q. How did you first of all estimate the cost 
there on what information?
A. That would be from vouchers of materials, wages 
allocated to erection and so on.

Q. And it is written off from nearly 100$? A.Yes.

Q. What was the reason for that? 
A. So far as I recall either that the buildings 
had been erected on a plot which had been leased 
and the lease surrendered, or that the buildings 20 
were derelict and had fallen down, but I can't re 
call exactly the reason.

Q. Would you feel inclined to make any comment with 
regard to the value of the machinery and buildings 
with reference to a Company whose Authorised Cap 
ital was Shs: 220,OOO/-. Would you think it was 
an adequate expenditure or not; what comment would 
you make?
A. I can't truthfully answer that question; it re 
quires technical knowledge. 30

Q. Now Current Assets. There you have got Mr. 
Eric Von Huth entered as a Sundry Debtor for 
Shs: 1,500/-. What was that in respect of? 
A. Without the books I am unable to say. It looks 
as if it was an advance.

Q. Again somewhat generally, from an examination 
of this Balance Sheet and Profit and Loss Account, 
could you arrive at any general observation as to 
how the Capital subscribed had been expended, into 
sort of categories requiring assets or current ex- 40 
penditure on salaries and so on? A. Yes.

Q. What would be the easiest way of putting 
in percentages?

that
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40

A. No, I think I can give round figures. The Com 
pany received in cash for Capital (I am working in 
pounds, as it is a smaller figure) £7,400. It used 
that money to the extent of approximately £800 for 
purchases of fixed assets, tools and implements 
and an amount of approximately £6,600 was expended 
on salaries, wages and general expenses and getting 
the Company going, as the net amount of fixed as 
sets was small, whereas the expenditure was a large 
proportion of the original Capital subscribed.

Q. Would that indicate anything to you as an ac 
countant, as regards the running of the Company? 
A. No, expenses are often high when trying to es 
tablish a new enterprise.

Q. Can you say about the value of the shares at 
two different times; first in March, 1948, and 
secondly on the 31st August, 1950? 
A. At March, 1948, which was when the Company 
started, the shares were probably worth a few 
shillings below par, say about 18/- each; at the 
31st August, 1950, they were virtually valueless.

Q. I think it is common ground that this Company 
has not operated since that date, has it? A.Mo.

Q. I say it was not operating; what happened to it? 
A. It was eventually struck off the register.

Q. May I turn now to your conclusions in your re 
port under Section 6, paragraph 29; "It appears 
that the Company failed because the Patent tile 
which the Company was formed to manufacture proved 
to be unsatisfactory, and in fact, the Agreement 
to acquire the Patent was not completed". That was 
in accordance with your investigation? "The Com 
pany's resources were expended on obtaining machin 
ery for the manufacture of this tile. It appears 
that they did evolve a better type of tile, but the 
Company had by then insufficient funds to go into 
production". Would you tell My Lord what was the 
material upon which you based your statement there, 
that they appeared to have evolved a better tile?
A. On information given to me by Mr. Ole Beyer.

Q. So far as you were able to ascertain, did the 
Company produce any tile at all to put on the mar 
ket? A. No.
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Q. And paragraph 30: "Statements made to me would 
indicate some mismanagement. I have insufficient 
concrete evidence to express an opinion on this 
point but in my opinion the primary cause of the 
Company's failure was the reason given in paragraph 
29". What statements indicated to you mismanage 
ment?
A. So far as I can recall without reference to the 
file, there were statements made at Shareholders' 
meetings; they were not Statutory meetings but in 
formal .

MR.MORG-ANs Is this hearsay? 
the details are.

I don't know what

WITNESS; It is a long time now and I did look 
through the Minute Book and my recollection is that 
there were records of meetings and I have a clear 
recollection that there was correspondence and 
records of that nature which indicated mismanage 
ment in the opinion of some people.

MR.SALTER: Paragraph 31: "I consider that the 
promoters should have been at greater pains to 
verify the merits of the product they proposed to 
manufacture. They placed too much reliance on 
the verbal statement by E. Von Huth whose state 
ments could not be disinterested". I am not sure 
what you mean by the last sentence. 
A. Mr. Eric Von Huth the Concessionaire of this 
Patent would clearly be interested in putting over 
the merits of this tile.

Q. Now paragraph 32: "The statutory requirements 
of the Companies Ordinance have not been observed 
in many instances" ... Can you amplify that a 
little?
A. The instances are stated in the Report. Sec 
tion 3 enumerates the instances in which the Statu 
tory requirements have not been complied with. In 
fact, I think proceedings were taken against some 
Directors.

Q. Paragraph 33s "Adequate, but not lavish books 
and records ?\rere kept, and the Company's papers 
were fairly well filed". And paragraph 34: "I 
received every assistance from the Secretary and 
past Directors of the Company". I would just 
like to go back to one question, Mr. Seex, on the 
values you have put upon these shares. Are those 
the values in relation to ordinary market value, or 
willing buyer and seller basis or any other basis? 
A. No, I think they must be on the basis of a wil 
ling buyer and willing seller.

10

20

30

40
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Grose-Examinati on
MR.MORGAN: Nov/ Mr.Seex, you have told us of the 
value of the shares on the 24th March, 1948, and 
also the value of the shares at the 31st August, 
1950, would you be able to tell us the value of the 
shares at the 31st July, 1948, I especially men 
tioned that date as there was a Balance Sheet which 
you must have seen from Messrs.Harrison & Bowmer. 
I do not know whether it forms part of the annex- 

10 ures and Report, but I think you must have seen it. 
A. I did see it.

Q. Now, Messrs. Harrison & Bowmer, they are ac 
countants, are they? 
A. They are qualified accountants.

Q. Have you a copy of that Balance Sheet? A. No.

Q. Could I pass you a signed copy just for your own 
reference? Now looking at that Balance Sheet, 
could you tell us what the shares were worth approx 
imately at the 31st July, 1948?

20 A. I have to disabuse my mind of subsequent valua 
tions?

Q. Yes, and you have to accept Messrs. Harrison & 
Bowmer as a competent firm of accountants. What would 
you say that the price of the shares were from the 
Balance Sheet on the 31st July. 1948? 
A. About five sevenths (5/7ths) of par.

Q. So that anybody who said the shares were worth 
less from the outset which was March, 1948 must be 
talking nonsense? 

30 A. Nonsense is rather a strong word.

Q. Yes, it is a strong word.
A. No, I think any person would be entitled to their
opinion.
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Q. But their opinion would be the difference 
tween Shss 15.50 and nothing? A. Yes.

be-

Q. Now when this Company was struck off from the 
register of Companies, the Baron had long since 
resigned. You have seen the Minute Book? A. Yes.

Q. Now Mr.Seex, I want you please to refer to your 
paragraph 31 in Section VI: "I consider that the 
promoters should have been at greater pains to
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verify the merits of the product they proposed tc 
manufacture. They placed too much reliance on the 
verbal statement by Mr. Eric Yon Huth whose state 
ments could not be disinterested". We do know that 
you never yourself interviewed Mr. Eric Von Huth. 
I know the explanations and I am going to elabor 
ate them, but that is a fact? A. Yes.

Q.. And this letter of your questionnaire to Mr. 
Eric Von Huth, have you been able to find it? 
A. I have. It is dated the 23rd November and 10 
bears date 2/11.

Q. Would you read it please?
A. Addressed to Mr. E. Von Huth! Dated the 23rd 
November, 1950 Dantile ltd., "As you are perhaps 
aware, I have been appointed by the Court to in 
vestigate the affairs of the above Company. I have 
interviewed various people connected with the Com 
pany but do not consider it necessary to call you 
to Nairobi for that purpose. I will be obliged, 
however, by your replies to the following ques- 20 
tions:-
1. In the Circular dated 23rd February, 1948, in 

which an invitation was issued to subscribers 
for shares to the Company, it is stated that 
several factories are already existing in Den 
mark and paying good dividends. Have you per 
sonal knowledge that such was the case?

2. If the tile was successfully made in Denmark, 
why could it not be successfully made in Kenya?

3. Was the machinery imported into Kenya identical 30 
with the machinery used in Denmark?

4. I have been told that the moulds would not 
function properly. Is this correct?

5. I would be grateful also if you would kindly 
advise me of any other matters which in your 
opinion contributed to the failure of the Com 
pany.
My report must be submitted to the Court before 
the 15th December and I would therefore be 
grateful for an immediate reply". 40

MR.MORGAN: Has Your Lordship a copy marked in red? 

COURT: Yes. That will be Exhibit D2/11?
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EXHIBIT D2/11: Copy letter handed to and accepted 
by Court as Exhibit D2/11.

MR.MORGAN; It will be eventually, I have given my 
learned friends Notice to Produce at this late 
hour unfortunately.

Q. Now is it correct to say that you would only 
really dispense with the presence of Mr.Eric Von 
Huth for your Report provided he gave the answers 
to your four questions? I take it you did not 

10 want to bring him all the way from Tanganyika and 
provided you got the answers to the questions, you 
could dispense with his presence? A. Yes.

Q. And you in fact made your Report before you had 
the four answers to those four questions? I know 
there may be an explanation, but you did in fact 
make your Report before you had the replies to 
those four vital questions? A. Yes.

Q. Have you got on your file a letter to Mr- Mervyn 
Morgan signed by yourself, which is My Lord, D2/10. 

20 A. I recall there is correspondence.

MR.MORGAN: I can show you the original marked 
D2/10. I have a copy for Your Lordship and this 
is signed by the witness. Would you read that 
please Mr. Seex?

Y/ITNESS: Addressed to Mr. Mervyn Morgan; dated the 
19th January, 1951: Re: Dantile Ltd., "I regret 
that I have not replied sooner to your letters 
dated 29th and 31st December reference 4/2922/R. 
178 and 4/2950/R.178/7 owing to my absence on local 

30 leave.
I was appointed by the Supreme Court in re: 

Miscellaneous Civil Case No.15, 1950, as an In 
spector under Section 136 of the Companies Ordi 
nance to investigate the affairs of the above 
Company.

Mr. Yon Huth was a Director of the Company and 
in a letter dated 23rd November, 1950, I asked him 
several questions. A copy of this letter is at 
tached for your information.

40 My report had to be filed before the 15th De 
cember and as I had not received a reply to my let 
ter I obtained the information I required from 
other sources and have filed my report.
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It is possible that I may have to file a supple - 
mentary report so that I would still like Mr. Von 
Huth to answer my enquiries. Incidentally, I have 
not received his letter of the 27th December to 
which you refer in your letter of the 31st Decem 
ber 1950, and would be grateful if you would kindly 
send me a copy".

MR.MORGAN: Now Mr.Seex, you got a copy 
Morgan didn't you? A. I did.

from Mr.

Q. But the one which you read out yesterday and 10 
which is marked Exhibit 6 is, in'fact, the original. 
I have studied it this morning, and I see that al 
though you write to Mr. Morgan and say you have 
not received Mr. Von Huth's letter of the 27th 
December, I see your copy is stamped by your office 
on the 1st January5 would you look at it? 
A. That is correct.

Q. Now Mr- Eric Von Huth was one of the three Pro 
moters in this matter, was he not; he played a 
leading part in it; was a Director; a salaried 20 
Manager; don't you think it would have been a good 
idea if you had written to the Supreme Court and 
said 'I know my Report has to be in by the 15th 
December, but I have not yet been able to inter 
view one of the most important of the three promo 
ters and I would, therefore, like an extension of 
the date'; did it not occur to you to ask the Court 
for an extension of the date?
A. I believe I did telephone the Registrar of Com 
panies and put the position to him and his reply 30 
was that he was very anxious to have my report and 
if necessary I could put in a supplementary report.

Q. And in the letter of the 19th January to Mr. 
Morgan you mention a Supplementary Report. Did 
you in fact put in a Supplementary Report when you 
received the four vital answers? A. No.

Q. And attached to Mr. Eric Von Huth's letter to 
you giving the four answers was a full detailed 
Report of the history of Dantile Ltd., by Mr.Eric 
Von Huth; have you got it? Is it in your file? 40 
A. I have on my file a history and various letters 
here; I am not clear to which one you refer-

Q. If I may refresh your memory, Mr .Morgan received 
a letter from Mr. Von Huth enclosing a copy of a
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letter which he had sent to Mr. Seex. You have a 
letter on your file dated DW9 31st December, 1950, 
addressed to your firm from Mr. Morgan. Would you 
say if you can find that on your file? It was the 
one which your letter to me was in answer. I 
wrote: "Further to my so-and-so of the 29th ...." 
It was in reply to that you apologised for the de 
lay as you were on local leave. 
A. Yes, I recall that letter.

10 Q. And at that stage Mr. Von Huth's letter of the 
2?th December - I think it must have been November 
- was missing from your file and the report also 
attached to it was missing and you asked me to send 
you a copy and I did, but it must have happened - 
it does happen in offices, I know - it must have 
happened that that letter together with the Report, 
turned up because that is the one you produced 
yesterday. 
A. Yes, I was on local leave at the time. Mr.Eric

20 Von Huth's Report was attached and enclosed with 
the original letter.

Q. If you have not got a copy will you read this 
and tell me whether it is in fact the Report which 
Mr. Eric Von Huth sent to you? This, My Lord is 
marked D.2/9. My Lord, the witness agrees that 
he recalls my D.2/9 whioh is the letter from my 
self to Messrs. Cooper Bros, and my D.2/8 is the 
same as the letter which my learned friend was kind 
enough to produce last night and which is now 

30 marked Exhibit 6. We are now looking at D. 2/2. 
As I have to do more talking than you, Mr. Seex, 
would you be so kind as to read that out please?
"The history of Dantile Ltd., in East Africa. 

Statement by Mr. Eric Von Huth
Before this Company was started ................
December 1948, to date. Sgd. Eric Von Huth.

MR.MORGAN: Now Mr.Seex you would agree I think 
that Mr. Eric Von Huth who was in Tanganyika was a 
very fair minded man although he thinks the Baron 

40 is dictatorial etc. I suggest to you that the 
tenor of this man is that of a very fair man? 
A. I have reservations.
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Q. Very well; you don't know Mr. Eric Von Huth? 
A. No.
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Q. I believe the Magistrate went out of his way to 
comment very favourably on the character of Mr. 
Eric Von Huth.

MR.SALTER: He was de mortuis nil nisi bonum.

MR.MORGAN: No, he was not de mortuis nil nisi bo 
num. If my learned friend had been there, he 
would have been equally impressed. Now there is 
certain other correspondence which would make this 
file complete; aome of which, of course, you. are 
not concerned with, but if my learned friends would 
allow it all to go in by consent.

MR.SALTER: I am not taking objection to this, but 
I do not think it really assist one way or the 
other.

MR.MORGAN: I consider it is vital to my case. 
First of all I think we can put in D.2/6. I have 
shown you the one dated the 31st but now the one 
dated the 29th. It is as follows :-
"29th December, 1950. Messrs. Cooper Bros. In a 
recent letter from Mr. Eric Von Huth .............
I am sending this letter instead. Sgd.Mervyn J.E. 
Morgan". Has Your Lordship got that letter D.2/6?

COURT: I have.

toMR.MORGAN: My learned friend does not object 
my putting in at this stage :-
D 2/7 tfhich is the letter from Mr.Eric Von Huth to 
Mr.Morgan. I pass the letter to Your Lordship.

D 2/5 which is a letter I shall have to read out 
because it is addressed to me from Mr- Eric Von 
Huth. This is dated the 25th December 1950: 
"Thank you for your letter of 14.12 however I ....
...... in your letter No.8517/G :.1474 of 8/3 1950.
Kindly let me know any developments in Dantile 
Ltd. Sgd. Eric Von Huth". I pass the letter to 
Your Lordship.
D 2/13 to make the sequence complete is another 
copy of this letter from Mr. Eric Von Huth to 
Cooper Bros, the one which every one thought had 
got lost.
D 2/14 is addressed to Cooper Bros, from Mr. M. 
Morgan dated 24th January, 1951. "I acknowledge
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receipt .......... requested by you Sgd. M.J.E.
Morgan". My Lord, has Your Lordship got D/12 - 
this is somewhat confusing. Oh yes, the Judge's 
copy. Would you please pass it to His Lordship? 
This letter is addressed to me from Mr. Eric Von 
Huth dated 29th January 1951: "Re; Thomsen: I 
thank you ....... this "by registered mail.
Sgd. Eric Von Huth".
Dl, D3 and D4: In view of my friend's indulgence 
I do not think I need put in. They are missing. 
If to make the file complete, I will put them in. 
The first is a letter from Mr. Eric Von Huth send 
ing Shs: 100/- and enclosing a copy of his Report 
on Dantile Limited.
The second is from me to Mr. Eric Von Huth saying 
that I should try to find out what it was all 
about.
And the 3rd was a receipt for his Shs: 100/-.

MR.MORGAN: Now it may be a small point, but some 
thing may be made of this; as far as you know, Mr- 
Seex, you never informed me that you were acting as 
the Inspector of Dantile Ltd? As far as you know, 
your office did not inform me that you - Cooper 
Bros. Ltd. - were acting in this matter? 
A. Probably not.

Q. This circular letter, Mr. Seex, which forms part 
of your Report, there is a nicely printed copy of 
it and it forms part of your Report? A. Yes.

Q. Have you got it there? A. Yes.

Q. On one of the sheets - you have the thing in 
your hands - are a lot of figures; I have them now, 
it is dated the 23rd February 1948; and in your 
sheet it is annexure 1; it is the main letter if I 
may say so and on the second page is a blank form 
on which people apply for shares and the third is 
marked: "Strictly private and not for publication" 
from which you have taken some phrases. They are 
not in the Plaint; did you take phrases from them? 
Have you got that one marked: "Strictly private 
and not for publication"? A. Yes.

Q. And you see that? A. Ye s.

Q. All right; already subscribed: Shs: 70,000/-. 
You would agree that the amount of Shs: 70,000/- is
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roughly one third of the capital required, isn't 
it? A. Yes.

Q. And on the top of the page there is a quotation 
"Exchange Danish Krona to the £. Shs: 1,500.00 
total Shs: 70,000/-. The Exchange Danish Krona 
to the £ being the last item. It reads that all 
the money has been raised in Denmark, otherwise 
there would be no quotation "Danish Krona to the 
£" at the end? Am I right? A. Yes.

Q. So anybody receiving this letter and seeing on 10 
the first page that one third of the capital had 
been subscribed and who took the trouble to turn 
to page 4 and saw these details would have seen 
that one third had already been subscribed in Den 
mark? A. Yes.

Q. In your Report you do state ...... My lord I do
not know how far Mr. Seex's conclusions arrived at 
in that Report become evidence in front of Your 
Lordship. The Report is in for many reasons; it 
is to explain many things, but my own humble view 20 
is that any conclusions arrived at in that Report, 
independent of those which my learned friend was 
careful to get the witness to agree on oath, I 
wonder if Your Lordship would care to give me an 
intimation on that?

COURT: The whole Report is in.

MR .MORGAN: Anything which the witness has not re 
pudiated, I take to be in evidence?

COURT: I think they were all put to him.

MR.MORGAN: Mr. Seex, these patent rights; would 30 
you look for a moment at page 1 of your Annexure 1 
which says: "We have procured the patent rights 
for most countries in Africa, India and Pakistan". 
Now that is one of the sentences which the Plain 
tiffs are complaining of in this case. Would you now 
look at the page marked "Strictly private, Objects 
and Prospects": the eighth paragraph down: "Be 
sides the patent right for Kenya and Uganda, the 
Company holds the option for several other coun 
tries in Africa, India and Pakistan", which I sug- 40 
gest is explanatory.of the first statement I have 
just read to you. Besides the patent rights for 
Kenya and Uganda, etc., Have you got that? Now
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that would at least make it very clear to you that 
although on page one it says "We have procured the 
patent rights for most countries in Africa, India 
and Pakistan" nevertheless, that is modified and 
explained on page 4. It indicates that the Com 
pany hold the patent rights for Kenya and Uganda, 
do you agree? 
A. I am not quite sure of what I am to agree to.

Q. No5 don't agree too readily. I am suggesting 
10 to you that what appears on page three must be 

construed as clearing up and explaining what ap 
pears on page one,
A. Yes, I read it as a slight modification of what 
appears on page one.

Q. When the Directors whom you call Baron Akerhielm 
and Ole Beyer were being questioned by you and you 
asked them about the shares they received for con 
sideration other than cash, did they explain to you 
- I suggest they did - about the vast amount of 

20 work, time and trouble in the preliminary stages 
of this Company, looking for plots, lawyers, etc. 
A. Ye s.

Q. It would take quite a lot of time with a Company 
in formation, for promoters; it takes a lot of 
their time? A. I agree, it does.

Q. My point was that Baron Akerhielm and Ole Beyer 
explained to you the details of the time and trouble 
they had spent on these propositions and that is 
why they got their free shares, which are now 

30 worthless, but they did in fact get them.
A. It is a likely question, but I have no 
recollection of doing so.

Q. Perhaps you attached no importance to those 
shares for consideration other than cash; perhaps 
you thought it was quite a normal thing and you 
did not comment on it? if so, of course, you would 
not have asked them. And you know that Mr. Eric 
Von Huth who received the greatest amount of 
shares, who not only came from Denmark with the 

40 idea, but spent a great deal of time travelling 
around and then had to fly out here, he got £1,000 
free shares? 
A. If it is in my Report, that is what he got.
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MR.MORGAN! I suggest that is not very excessive.
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3rd Defendant.

COURT : I have heard nothing yet about the year ir> 
Denmark.

MR .MORGAN! If Mr .Eric Von Huth received one thou 
sand shares for many things and part of the con 
sideration was that he had spent a large amount of 
time in Denmark and then flying out and having got 
the concessionship and the contract which my 
friends think does not exist. What I really want 
to ask Mr. Seex is whether in all the circumstan 
ces that one thousand pounds was excessive? 
A. On the information you have given me, if Mr. 
Eric Von Huth did travel round etc., I would think 
£1,000 was quite a reasonable figure.

MR.MORGAN: The rest of my cross-examination will 
be covered by my friend Mr. Stephen.

Cross-Examination
concernMR.STEHIEN: Mr.Seex, when does a going 

cease to be a going concern?
A. I would say when it ceases to investigate or 
sell a product.

COURT: When it stops?

WITNESS.• It is a very general question. I think 
I can answer it better by reference to this par 
ticular case. I would say it ceases to be a go 
ing concern either when it ceased investigating a 
project or second, when it ceased manufacturing a 
product, or third, when it ceased selling a pro 
duct.

Q. As a chartered accountant, Mr. Seex, do you 
understand in Company practice the expression 
"Free Shares"? A. Yes.

Q. It is not a very happy phrase though, is it, 
because you have just agreed that there is con 
sideration other than cash, so that they are not 
free.in fact? A. That is correct.

Q. Now we know that certain shares were allotted 
for consideration other than cash. Do you agree 
with me that that in no way diminished the cash 
resources of the Company? 
A. Yes, I agree with you.

Q. And when you investigated Dantile Ltd.. towards 
the end of 1950, the Company was about 2-g- years 
old? A. Yes.
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Q. And as a chartered accountant appointed by the 
Court to make investigation, you approached your 
task, I suppose, with a somewhat keen and critical 
eye? A. Yes.

Q. That was your duty, in fact?
A. I have to bring to bear such knowledge as I have
on the case.

Q. Did you in the course of your investigations 
learn that a Mr. Stewart in 1947 was keen on ac- 

10 quiring an interest in this process and he was, at 
one time, a chartered accountant in Nairobi? 
A. Yes.

Q. Indeed, at that time he was practising as a 
chartered accountant in 1947; and did you alone 
learn that Mr. Stewart in August or September 1947, 
went to Denmark to investigate the processes? 
A. I can't recall it.

Q. Would reference to one of Dantile Ltd., files 
assist you to recall it? A. It might.

20 Q. Would you take a look at this file. I am not 
going to put it in. He was obviously in Copen 
hagen in November, 1947? 
A. I can't see that he went to Denmark.

Q. And do the letters refer to Dantile Ltd? All 
I am concerned with is, is it clear, that he went 
to Denmark to go into Dantile Ltd., from that file?

MR.SALTER: This witness has already said 'I can't 
see that he went to Denmark 1 I don't know what this 
document is; presumably if it is put like that the 

30 witness cannot say, I submit.

MR.STEPHEN; Did you ever see that file in the
course of your investigations?
A. I am sorry I cannot recall seeing it.

Q. You can't recall having seen it, 
well have seen it? A. Yes.

but you may

Q. Do you dispute that Mr. Stewart investigated the 
process in 1947?
A. I don't dispute that he went to Denmark but I 
have no recollection why he went there.
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40 Q. We have now two answers from you; you know that



86.

In the
Supreme Court 
of Kenya.

Plaintiffs' 
Evidence.

No.10. 
E. B. Seex.
Cross-
Examination by 
Counsel for 
3rd Defendant - 
continued.

he was interested in the process and that he went
to Denmark in 194-7?
A. Yes, having seen the file.

MR.STEPHEN: This witness, My Lord, in my respect 
ful submission, investigated Dantile Ltd., I have 
here six or eight files and I want to know just how 
far that investigation went. At all events, Mr. 
Seex, you knew Mr. Stewart at that time as a 
chartered accountant and a keen business man? 
A. Yes. 10

MR.STEPHEN: And in the course of your investiga 
tions, did you see quite a volume of correspondence 
with Denmark in a foreign language as it appeared? 
A. I can only remember letters in English, but 
there must have been letters in a foreign language.

Q. You never saw any letters which were in a for 
eign language?
A. Exactly what I did see it is very difficult to 
say now.

Q. You can't dispute that you may have seen numer- 20 
ous files in connection with Dantile Ltd., in a 
foreign language? A. I don't dispute it.

Q. Do you know the name of Mr- Dan Christensen in
connection with Dantile Ltd.?
A. He appears as one of the subscribers.

Q. Did you make no enquiries as to his connection
with the Company at ail?
A. Not that I can recollect.

Q. Did you know for example that he lived in Copen 
hagen? A. I don't remember that. 30

Q. Do you know that he appointed one of the Direc 
tors to represent him: did you not see a document 
in English?
A. It is very probable I did, but I can't recollect 
it now.

Q. Do you know the name of Mr. Alber of Copenhagen
or come across his name?
A. It is a name which seems familiar to me.

Q. Did you make any enquiries as to what his con 
nection with the Company was? 40 
A. I can't remember having done so.
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Q. You can't remember that; did you 
the name of Erling Petersen & Grau? 
A, I can't recall that name now.

come across

Q. I just want to see how far your investigation 
went; did you come across the name of Professor 
Anderson of the Technical College at Copenhagen? 
A. Ho, I don't remember that.

Q. Did you come across the name of Professor Mor- 
ganson in the course of your investigations? 

10 A. It would probably help better if I had their 
connection as at the moment the names mean nothing 
at all.

Q. It is all in connection with Dantile limited. 
Do you recall the name of Eric Schietel? A. No.

Q. Do you remember the Report from the Danish Ar 
chitect on the tiles, the subject of this process? 
A. Ye s.

Q. Do you remember what the purport of that letter 
was?

20 A. It said that he had examined the tile shown to 
him by Mr. Eric Von Huth; that it seemed to be a 
good tile and that he would recommend it.

Q. Yes, that is right. You may have been told 
about these other parties, but have forgotten about 
them. Could I have the exhibits, Christensen's 
letter, etc.? How do you think you ever saw any 
thing like these amongst the files? You will find 
translations. 
A. Exhibit 'A'. I can't remember having seen that.

30 Q. You have read the translation have you? 
A. Yes, the name Alber is familiar to me.

Q. How look at Exhibit 'B'.
A. I can't recall having seen this letter before.

Q. Would you tell me if you recognise the notepaper 
of Exhibit 'C'? A. No.

Q. Would it surprise you to know that there are a 
large number of letters with that heading amongst 
the Company's papers? A. It would.
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Q. Would you also glance at that letter Exhibit 'C', 
40 the letter from Mr. Ottesen?
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A. This, I have some recollection of the question 
of compensation; it seems to be familiar.

Q. Well, the point to which I really want now to 
direct your mind is to paragraph 31 of your Report. 
You agree with me that you do not know anything 
about these gentlemen whose namas I have mentioned 
to you during the last few minutes, with possibly 
the exception of the Danish architect and the 
vague suggestion that Mr. Alber means something 
and Mr. Dan Christensen's name you know? Now do 
you agree that these letters show that there was 
correspondence before this Company was formed, 
talking enthusiastically about the Dantile process? 
A. Yes.

and possibly 
would have

Q. And do you agree that had those 
other letters been shown to you it 
caused you to modify your Report? 
A. I can't agree with that. I saw a great deal 
of correspondence. I went through the files and 
we in the accountancy profession, in asking 
people to subscribe for shares, we attach a lot 
of importance to the actual facts on which the in 
vitation is issued and possibly I approach with 
even more caution than other people would and I 
saw nothing which, to my professional mind, would 
cause me to alter this opinion.

Q. You saw nothing; but that does not answer the 
question I put to you. Had you seen these letters 
and other letters and had they been translated to 
you, you might have formed a different opinion. 
A. I saw nothing; no Muritas Accounts, which showed 
what they had done.

Q. I am sticking to paragraph 31, Mr. Seex. Mr. 
Schietel whose name you do not know is in fact, 
mentioned a number of occasions in the Minute Book 
which I suppose you went through. A. I did, yes.

Q. You can't remember his name at all? Now don't 
you consider that Mr. Schietel who came out here 
subsequently became an alternate to one of the 
Directors, is the sort of person whose opinion, if 
the Directors knew him, they might have been per 
fectly entitled to rely on; you don't know him; 
you don't know Mt.Ottesen or Mr- Dan Christensen. 
For all you know they might be extremely sound. 
A. I say that the letters would not have influ 
enced my opinion.
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Q. Now had you known for example that Mr. Ottesen 
was a House and land Agent in Copenhagen, who knew 
the product, would that not have affected you? 
A. I would have taken it into consideration.

Q. And that Mr. Harpoth was a successful business
man in Copenhagen would that have affected your
opinion?
A. I would have wanted to know what his business
was.

10 Q. And would you not agree that being a Danish
Architect would have made an impression? It seems
very odd that there is such a lot of prejudicial
matter which you can't remember and other things
which you can. You can't recollect any of these
things?
A. I have told the truth. You have asked me a
lot of names which I have said I cannot remember.

Q. All right. And you say, do you, that even if 
the writer of those letters had personal knowledge 

20 of the product which this Company was formed to 
market, it would not have changed your opinion as 
expressed in paragraph 31? 
A. Would you please repeat that.

Q. Do you say that if you had known that the 
writers of these letters had personal knowledge of 
the product which the Company was formed to market, 
it would not have changed your opinion? 
A. No, I can't say that.

Q. But it might have done? Indeed would you go so 
30 far as to say that if the Directors' knowledge of 

these gentlemen was such as to entitle them to 
trust them, the Directors themselves may have been 
entitled to form the opinion they did about the 
product? A. Yes.

Q. And we know from your Report that Mr.Dan Chris- 
tensen himself put up an offer of £1,000 in cash I 
think? A. Yes.

Q. That suggests does it not, Mr. Seex, that living 
as he does in Copenhagen that he formed a favour- 

40 able opinion of Dantile Ltd.? A. Yes.

Q. And do you agree that unless you are a technic 
ian if you go to see a technical process in opera 
tion, you do not see at all the same thing which a 
man with trained and qualified eyes sees? 
A. I suppose not.
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Q. And perhaps for you and me to go and visit a 
plant would make us none the wiser as to whether 
it would manufacture satisfactorily? 
A. It is surprising what they do spot.

Q. And you will agree that neither Baron nor Mr. 
Ole Beyer were technical persons? 
A. I do not know.

COURT ADJOURNED AT 12.45 p.m. 
COURT RESUMED AT 2.30 p.m.

MR.STEEBEN: Mr.Seex, would you say that in ap- 10 
proaching as an Inspector the circumstances of a 
Company's formation,, the standard of your profes 
sion and yours in particular is about as high as 
one can find anywhere? 
A. The approach of our profession undoubtedly is.

Q. Would you say that the approach of yourself
or one of your partners would be as high as that
which prevails shall we say in Great Britain?
A. I can't put it as high as that; there are some
very fine men in Great Britain, but the approach 20
is as critical.

Q. And in the course of your investigations, I do 
not see from your Report that you called the Advo 
cate who formed the Company before you? 
A. Ho I didn't.

Q. Do you now think that that might have been a 
wise thing to have done?
A. No, I understand that the Advocate was merely 
concerned with the registration of the Company 
which is a straightforward matter.

Q. Are you quite sure that is all you know about 30 
his activities?
A. I saw any correspondence with Mr. Hollister 
subsequently; I understood that he had been ap 
proached with regard to the circular after the 
question on the circular was raised.

Q. Well now, did you know when you yourself gave 
evidence in Criminal Case 859/51 that Mr.Hollis 
ter was a witness? A. No, I did not know that.

Q. Would you take it from me that he was?
A. Certainly. 40
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Q. And would it surprise you to hear this "I gave 
advice before the Company was formed. I gave ad 
vice regarding the circular. I did not attend 
the first meeting of the Directors". Is that the 
first you heard? 
A. I know he had been connected with the circular.

Q.' But didn't you realise that the circular was 
sent out about a month before the Company was 
formed? 

10 A. I realise it now, but not at the time.

Q. At all events, you went through the Minute Book 
very carefully and 1 think you have already recog 
nised it in Court and may I give it to you to re 
fresh your memory? Do you say that from the very 
start of that Minute Book Mr. Hollister was in 
volved as Advocate for the Company? I mean, he 
was involved professionally?
A. I say that at the first meeting he was instruc 
ted to draft the Company's Memorandum and Articles 

20 of Association.

Q. I would like you to go on to April and May and 
I think you will find that Mr. Hollister is re 
ferred to as having some duty to perform as Advo 
cate for the Company.
A. On the 2nd April, he was asked to draft the 
Agreement for the Company.

Q. And he had already prepared the Memorandum and 
Articles of Association. Do you know, Mr. Seex, 
that Mr. Hollister was concerned in advising on the 

30 circular and in these other matters; do you now think 
that it might have been an advantage to have called 
him before you?
A. I am still unaware that he was asked to advise 
on the circular until afterwards.

Q. I thought you were taking it from me?
A. I beg your pardon, I was. Yes, I can't recall;
it might be; I would have done.

Q. And from what you have seen of the Minute Book 
which I imagine substantially you accept as the 

40 business transacted at those meetings, it is clear, 
had you known of this, you might well have called 
Mr. Hollister before you; it might have been an 
advantage. 
A. I am trying to recall what happened in regard to
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that circular; I remember I gave it considerable 
attention and I probably should have discussed it 
more. It did crop up between myself and Mr. 
Hollister.

Q. May be casually. At all events, you agree that 
under the searching light which is now being thrown 
on these events, it might have been more advantage 
ous if you had had more information from Mr.Hollis- 
ter? A. I obviously did not think so at the 
time, but it is possible yes. 10

Q. So that we can summarise certain features of 
your evidence in this way; you knew of Mr. Dan 
Christensen in his capacity as shareholder? 
A. Yes.

Q. You seem to recall a letter from Mr.Ottesen which 
was shown to you this morning? A. Yes.

Q. You recall the report recommending the tile from 
the Danish architect which you did not think very 
much of? A. Yes.

Q. But subject to that correspondence, any corres- 20 
pondence prior to the formation of the Company was 
not brought to your notice by anyone and the per 
sons to whom I referred this morning did not ring 
a bell?
A. May I qualify that? I was furnished with all 
the files of the Company and I went through them 
all. This morning, I was unable to recall those 
letters to which you referred, but I am unable to 
state definitely whether they were, or not, on 
those files. 30

Q. I am sure you are doing your best, Mr. Seex. 
Now, did you in your investigations see letters 
indicating that Mr. Stewart had for a short time 
at any rate some interest in the Patent rights in 
respect of some parts of Africa and in that sense 
he was interested in the flotation of Dantile Ltd. 
and do you remember any letter in which he agreed 
to hand over such rights as he had to Dantile ltd.? 
A. No, I can't remember that letter.

Q. Do you remember it being told to you orally? 40 
A. I can't recalllhat Mr.Stewart ever had any 
rights of his own.
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Q. Very well, do you remember seeing a letter in 
which Mr. Eric Von Huth said he had assigned any 
rights which he had to Dantile Ltd.? 
A. Yes, there were some letters suggesting that 
which I remember.

Q. Do you think that you might have seen letters 
from. Mr. Stewart which you cannot now remember? 
A. I do.

Q. Did you ever see either of those letters 
Mr. Stewart to Mr. Ole Beyer?

from
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MR.SALTER: I have not seen these letters and un 
less these parties are going to be called, I do 
object.

MR.STEPHEN: Very well, I won't put them in; I am 
surprised at my learned friend.

Q. Now as I understood your evidence yesterday, 
Mr. Seex, you said that you did not accept that 
there were any Patent rights for the Muritas tile 
at any time; is that correct? Please correct me 
if I misunderstood you.
A. I saw no evidence of Dantile Ltd., owning Patent 
rights. There may have been patent rights.

Q. There may have been patent rights but you saw 
no evidence of Dantile Ltd., having patent rights? 
A. Yes.

Q. Now I know that out here we do not come across 
patents to the same extent as professional men do 
in England, but do you agree with me that where 
you have an invention, the country in which the 
first application for Letters Patent is made issues 
what is generally known as the Master Patent and 
applications then follow on by convention in other 
countries if you agree to register it there? 
A. So I presume.

Q. And therefore, would you agree that if there 
was a patent in Denmark, it follows that the in 
vention if a valid invention capable of being 
patented under convention could be patented in 
other countries? A. Yes.

Q. Now your Report goes no further than to say that 
you saw no evidence that Dantile Ltd., had a patent? 
A. Yes.
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Q. Did you ever see a contract, or were you ever 
shown what anyone suggested was a contract "between 
Muritas and Mr. Eric Von Huth? A. I did.

Q. And was the document signed, or do you not re 
call? A. I can't recall.

Q. Is that the agreement which you were shown? Can 
you recognise it?
A. I can't say that I recognise it; that that is 
the one I saw.

Q. It is stated to be a duplicate and does bear 
the signature of someone on behalf of Muritas in 
illegible continental handwriting and there appears 
to be at the beginning of that contract, which is 
in a language which you and I do not understand, 
the name Muritas and Eric Von Huth; and that is 
about all it will convey to you as it does to me? 
A. Yes.

Q. And there appear to be thirteen articles or 
clauses.

MR. MORGAN: I think His Lordship has a copy. 

EXHIBIT 'E' Handed to and accepted by Court as Ex.

10

20

MR . STEPHEN : Mr. Seex, as far as you recall have you 
ever seen that document,

COURT : It is the first mention that there was a 
contract and I am rather interested in it.

MR. STEPHEN; I realise that.

Q. Did you aek for a translation of the document 
that was shown to you, Mr- Seex? 
A. Not that I can recall.

Q. So in fact, as far as any contract, was shown to 
you, you don't know what it says? 
A. I had an idea what it was about.

Q. You do not understand Danish or Scandinavian
very well?
A. I know German which would give me a clue.

30
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Q. Now from your investigations, Mr- Seex, are you 
in a position to say conclusively and definitely 
that the tile had not been producedand sold suc 
cessfully in Denmark? A. No.

Q. Your report in fact is simply a comment on the 
evidence which had been put before you or which 
you had found? A. Yes.

Q. Thank you; and as you have stated, you know that 
the Advocate was consulted before the Company was 
formed and there are indications from the Minute 
Book that he was acting for the Company for several 
months after its formation? A. Yes.

Q. And did you see in letters written to Muritas 
in Denmark asking for amendments to the contract? 
A. There was correspondence.

Q. Now you made certain comments both in your Re 
port and in evidence, I want to ask you about. 
The first is regarding compliance with the formali 
ties of the Companies' Ordinance. A. Yes.

Q. Do you know of any steps being taken by either 
of the two Mr. Faugusts when they were Directors, 
to comply with any of the provisions of the Compan 
ies Ordinance?
A. They appeared to be perturbed at the lack of 
them. I can check on that; I have my notes here.

Q. Would you check please. I can assure you you 
won't find anything Mr. Seex, but you can search 
to your heart's content.
A. I am looking because I got my clerk to make 
copies of everything, but I am quite prepared to 
accept what you say on the subject.

Q. Do you agree that the expressions 'Subscribed 
Capital' and 'Issued Capital' are synonymous terms? 
This is not a trap question.
A. It never occurred to me, but what I had in mind 
is capital.

MR.STEPHEN: It must be issued to be subscribed. 

COURT; It must be issued to be subscribed?

MR.STEPHEN: Palmer at page 202 deals with the 
matter, but I wondered if the witness could help
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us. "It is presumed that the word 'subscribe' 
means apply for and accept in allotment from the 
Company, this is the usual sense in which the word 
subscribed is used". I was merely asking if 'is 
sued' and 'subscribed' are synonymous terms in re 
lation to capital?

Q. Now do you know of any company, Mr. Seex, which 
in your experience has acquired patent rights with 
out paying for them either in cash stores or in 
kind? A. I can't at the moment recall any company. 10

Q. It would be a very rare thing, would it not, so 
far as your experience goes to find that no con 
sideration is given for the acquisition of patent 
rights? A. Yes, it would.

Q. And if shares are allotted for the right to 
exploit an invention or for the assigning of let 
ters patent, the shares allotted are either issued 
or subscribed, being issued for consideration 
other than cash. Would you agree that to a per 
son who did not understand Company terminology, 20 
whatever expression you use, makes very little dif 
ference, because they would not know the difference 
between 'Authorised' and 'Subscribed 1 capital? 
A. Probably.

Q. Now as to the value of these shares, Mr. Seex, 
you said that at the end of July 1948, you estima 
ted the value of the shares based on the balance 
sheet which was shown to you, at five sevenths 
(5/7ths) of par; was that right; based on the bal 
ance sheet? A. Yes. 30

Q. Now is a copy of that balance sheet amongst the 
papers which are comprised in your inspection file? 
A. I do not think so.

Q. Now at the end of 1948, would you say from your
investigation that the shares still had the same
value?
A. I would not like to answer that one, it would
be difficult to know what the situation is six
months later. When one values shares, there are
so many circumstances to be taken into account. 40

Q. But you say that they were almost worthless at 
the time you made your report in 1950? A. Yes.

Q. Do you agree that the Company's position
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deteriorated gradually over the 2-g- years prior to 
your investigation? I mean it did not draw all its 
money out of the bank and fritter it away in a day? 
A. No, but I would not say the deterioration was 
gradual over the whole period; I would say that 
the situation I saw had existed for some little 
time.

Q. For a matter of six to nine months? 
A. I can't recall, but it could be that.

Q. Do you agree that one year after the Company 
was formed, that is to say in March 1949» these 
shares still had some appreciable value; the Com 
pany's resources had not been dissipated. 
A. I could not say that.

Q. You could not contest it? 
A. lo, I could not contest it.

Q. Do you agree that in September 1948, the 
pany's position was probably somewhat better, 
A. I would expect it to be.

Com-
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Q. And in that report, Mr. Seex, you express the 
view that the records of the Company and the book 
keeping were adequate for a Company of its size and 
so on? A. Yes.

Q. And in your report, you observe that the affi 
davits which led to your appointment were (remain 
der inaudible to shorthand writer)? 
A. Yes, and that was the affidavit of Mr. de Mare 
and the brothers Faugust.

Q. That, is right. And do you feel, Me. Seex, that 
possibly if you had had the advantage of the fur 
ther papers which you may not have seen before, you 
might conceivably have slightly changec1 the ex 
pressions in the concluding passages of your report; 
for example, in your references to the patents? 
A. Quite truthfully, Mr. Stephen, no; applying the 
standards which I apply to invitations, it did not 
come up to that standard.

Q. But looking at the matter objectively, you feel 
that your conclusions aire fair in the light of what 
you have seen? A. Yes.

Q. Do you agree that there are matters to which I
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have referred today that might conceivably have
affected your mind?
A. I feel I may have amplified what I have said.

Q. I am obliged to you, and you stand by that as a
fair objective yet critical summary of what you
found?
A. looked at from the view point at which I was
then appointed, which was critical, I was not asked
to find out whether there was a contract.

MR.STEPHEN: And for all you know, there may have
been?
A. I was quite prepared to accept there was.

Q. Indeed, would it be fair to say that your report 
proceeds on that assumption? 
A. I have never questioned it.

Q. And that the Company was entitled to manufacture
under that patent?
A. That I have doubts about.

Q. Why, do you think that, as is recorded in the 
Minute, and I believe it is, they wanted to improve 
on the terms of the contract and to get better 
rights than they had. I had better refer to the 
precise minute. Perhaps I should do it this way. 
Did you see in the minutes reference to Mr. Ole 
Beyer's visit to Denmark whilst he was in Denmark, 
did you see that a Mr. Eric Schietel acted as his 
alternate? A. That is a name I can't recall.

Q. Perhaps you may recognise the minutes 
actually see them; do you remember them? 
A. Yes, I can say I do.

if you

Q. You remember reading the minutes of the 23rd 
August, 1948? Where it says about the patent 
rights regarding the tiles which were considered 
useless for manufacture as bathroom tiles; you did 
read that? A. Yes, I must have done.

Q. Did you see that the contract was discussed
again?
A. I remember that the contract was frequently
discussed and that they were seeking modifications.

Q. Will you just look at all those files and tell 
me whether you recognise them as files you have 
seen; some of the contents you may have seen;

10
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1st File, others you may not?
2nd File. A. These look like some of the contracts

I saw; I would say I saw that file. 
3rd File. This is a familiar piece of paper.

Those two files I would say I have seen. 
4th File. This file seems vaguely familiar.
5th File. There are some papers on this file which 

I recognise.
6th File. The correspondence on these two files 

10 7th File, is familiar.
8th file. I can : t say I recollect anything on that 

file.

Q. Would it be fair to say that some of those files 
in their context you have seen? others you cannot 
recall? A. Yes.

Q. I will accept that answer. In the course of 
your investigation, Mr. Seex, were you shown a 
series of letters passing between Mr.Ole Beyer and 
Ir.Jorgan Brock? 

20 A. Yes; the name 'Brock' was he a lawyer?

MR. STEPHEN: Yes, that, is right.

B.e_-Bxamination
MR.SAUCER: My Lord, I was going to put this cor 
respondence in at a later stage. It has been 
agreed between my learned friend and myself. Here 
is an unmarked copy.

EXHIBIT ?s Correspondence handed to and accepted 
by Court as Exhibit 7.

MR.STEPHEN: Now that is, as my learned friends 
30 have conceded to me, not the most perfect English 

translations; Some have a slightly foreign flav 
our. Did you see the 1st letter dated the 7th 
January, 1948, and you saw the 1st paragraph "As 
Co Directors of Dantile Ltd ..... new Company" You 
saw that? A. Yes.

Q. And if you just glance at the rest, you will 
see they say what we primarily want amended is 
Clause 3. A. Yes.

Q. And will you look at the 3rd paragraph; you will 
see Mr.Stewart's name again and figures; do you see 
that? A. Yes.
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Q. Does it appear that the object of that letter is 
to try to eliminate Mr, Stewart from participation? 
A. Yes, it would seem to do so.

Q. It does and does the very next letter from Mr. 
Jorgan Brock say that Muritas is willing on princi 
ple to comply with their request, and in paragraph 4 
does it again refer to Mr. Stewart that they are 
going to do their best to eliminate him completely? 
It says it does not fix Muritas with any obligation 
towards Mr. Stewart and there see.^is to be a con 
census of opinion for the elimination of Mr.Stewart? 
A. Yes.

A.
And if I may say so, does that surprise you? 
No.

Q. Do you agree that all over the world millions of 
pounds are put into companies and corporations each 
year for the development and exploitation of new 
ideas, new inventions and the marketing of new pro 
ducts and new processes? A. Yes.

Q. And do you agree that a fair proportion of these 
ventures do not succeed? A. I agree.

Mr, Salter: As you have that correspondence in 
front of you now, Mr. Seex, perhaps I could refer to 
that matter first.

EXHIBIT 7: Correspondence Muritas & Brock & Co., 
handed to and accepted by Court as Exhibit 7 earlier 
on.

Mr. Salter: Would you look at paragraph 7 of the 
previous letter "What we primarily want is to have 
your Clause 3 amended etc. in Dantile East Africa 
ltd". Now pausing there a moment, were you able to 
find out whether at any time Dantile East Africa 
Ltd., held any patent right over this tile? A. I 
was never able to find out whether Dantile Ltd., 
held any patent rights.

Q. Did you see any assignment of those patent 
rights from any individual such as Mr. Eric Von Huth 
to Dantile Ltd? A. No.

Q. Again in the postscript, there appears to be a 
postscript in my copy: "Please furnish the new con 
tract with the same date as the first one." It is 
signed 'Ole Beyer' etc. Is that right? A. Yes.

10
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Q. Would you look at the second letter February 
6th 1948. It is a very long letter; it is on the 
second page and the last paragraph but one "As re 
gards the ....also require some consideration". 
A. Yes.

Q. "You mention the right to sell your patent 
rights ..... or alternatively, on easier terms
agreed on". Was there any further material which 
you were able to discover which would in any way 
assign those rights to Dantile Ltd. "Your,.......
is impracticable......and we enclose draft......."
Now would you look at the next letter the 26th 
November, 1948, the penultimate paragraph: "As our 
Company does not want to use Muritas Patents we 
would ask you to see to it that......for the Patent
rights". That would refer, would it, to the shares 
which were credited in your balance sheet for the 
6,500 consideration other than rights? The Patent 
rights as far as Muritas is concerned is 8,500? To 
wards the end of that bundle of correspondence 
there is a letter dated the 25th July 1950; that is 
a letter again signed by Mr. Ole Beyer to Mr.Brock, 
Master of Law, the second paragraph "First of all, 
I must point out that the contract of the 29th 
November, 1947» Exhibit 'E' mentioned in our letter 
of the l§th April, 1950, is not signed and only is 
available as a draft made by you..... .Baron AkerhMm
never returned the proxy with his signature". This 
contract was put to you; does it show signatures 
thereon? Page 2 of my copy says "However, I must 
point out that negotiations between your client and 
Mr. Eric Von Ruth..........to which Mr. Eric Von
Huth assigned his patent rights". Do you agree with 
that remark? A. No, I never saw an assignment.

Q. "As assigned above., 
do you say about that? 
stood.

.....was prepared". What 
A. That is what I under-

50

Q. I do not know whether you have had the opportun 
ity of going through all this correspondence at all 
recently, but I don't know whether you are able to 
tell My Lord that when you did see it, what was the 
general attitude between Mr. Brock on behalf of 
Muritas Ltd., and Mr. Ole Beyer? Are you able to 
say from your memory what the general dispute and 
correspondence was about. A. It appeared to me 
at that time that the dispute between the two was 
that Mr. Ole Beyer was not satisfied with the con 
tract. Muritas realised that the value of their 
patent right was depreciating and they were trying 
to get it as quickly as possible.
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Q. Might I turn to the Agreement, Exhibit »E', be 
tween Muritaa and Dantile Ltd; 29th November. Would 
you look at the end of the contract; is it agreed 
where it says "By Eric Von Huth, hereinafter called 
the Purchaser..." that that is signed for Eric Von 
Huth and Muritas? A. Yes.

Q. Clause 1 read".,.......number 4330." Clause 2
read n.........purchasers right of exploitation is
restricted to those two territories and there are 
restrictions as to how he shall employ the patent." 10 
Clause 3 read".........setting out various consider 
ations". Now with that clause in front of you, 
Would you turn to your report; no, I think it is 
Exhibit 2, Second paragraph. My learned friend 
put to you: "We have procured the patent rights 
for most countries for Africa, India and Pakistan" 
and my learned friend in cross examination asked 
whether you considered that that was modified in 
any way by the statement in that document in your 
report headed "Strictly Private and Confidential 20 
and not for publication". The eighth paragraph. 
Prom the third clause of that Agreement would you 
comment as to whether it is correct or incorrect, 
the statement that they held the option on the 23rd 
February 1948? Would you say that was correct hav 
ing regard to clause 3 whether the option is to a 
third party who has an enduring option to the 3rd 
October 1948? A. As a layman, I would say no.

Q. And again, arising out of that, you were asked 
whether Clause 28 under Section 5 of your report 30 
needed modifying in any way. Clause 25 read out. 
A. I do not feel it should be modified.

Mr. Step.ien: I do not recollect having cross- 
examined on that clause.

Mr. Salter: Apologies.

Mr, Salter; You were asked about an architect's 
letter and you said you were not impressed by it; 
what was the reason for that? A. It was a very 
brief letter; in my experience where a profess 
ional man is asked for an opinion on a product, ne 40 
goes to great pains to give an opinion of some 
length. In this case, it was a letter of a few 
lines which merely said it was a good tile and he 
would recommend it. There was no evidence to show 
that it was a Muritas tile.

Mr. Salters Would you look at D 2 and also D 8?
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D 2 first the statement by Mr. Eric Von Huth about 
three quarters down that page, there is: "On the 
19th. September, 1948, Mr. Svend Thomson came from 
Denmark with a new way of making tiles which Mr.Ole 
Beyer agreed was a better way than the one I came 
out with in December 1948".

Q. Prom your investigations, did you understand 
that they were going to produce an entirely new 
type of tile there? A. I understood that it was 

10 an improvement of the same tile which, as far as I 
remember, had a plastic cover.

MR. SALTER: And D8, the letter of the 27th Decem 
ber, Exhibit 6; "The tile was successful in Denmark 
up to the middle of 1948........only a War product..
....." Was that the War product mentioned in the
original letter, or a new one? A. I was of the 
opinion that the War product was the Muritas tile.

MR. SAITER: I want now to go back for a moment to 
the valuation of shares, when you told My Lord that 

20 you put various values 5/7ths and so on. You re 
call assessing that in the light of events at that 
time or in the light of events which have happened? 
A. It was clear when I was asked to put a value 
that it should be on the Balance Sheet which was 
shown to me and on the figures then shown I arrived 
at a value of five sevenths.

Q. That was the Balance Sheet which was not pre 
pared by you? A. No, by Messrs. Harrison & 
Bowmer.

30 Q. Well, in view of the events which have happen 
ed and your knowledge of the matter now, what would 
you say was the value of the shares to the Sub 
scribers at the time of taking up? A. I think I 
answered that as Shs: 18/-. That is based on the 
figures I had before me shortly after the Company 
was formed.

COURT: In cross examination, Mr. Morgan drew your 
attention to the Annexure of the original circular 
letter; it is the 2nd page marked "Strictly Private 

40 and Confidential" and at the top of 'the page
"Specification of Capital required" and Mr. Morgan 
drew your attention to the item of ... Krona and he 
asked whether you inferred that the whole of this 
had been subscribed in Denmark and you answered 
'Yes'. Do you now say as it reads in the line 
below "Capital already subscribed" had been supplied
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in Denmark, as I understood the question, would in 
fer that the figures going before had been sub 
scribed in Denmark? A. In fact, My Lord, I do 
not believe the whole of that was subscribed. Shs: 
l,500/~ represents the exchange on Mr. Dan 
Christensen's subscription which was remitted to 
this country. Some of those expenses were, in fact, 
settled by the issue of shares,

COURT: And would it be perfect".:/ fair to describe 
those as subscribed? If I may now ask you to turn 10 
back to paragraph 11 of your Report the very last 
paragraph. "The only shares allotted for cash..... 
in addition to the Danish Subscription". Is it your 
view that Shs: 70,000/- was subscribed or promised 
in Denmark, but only partly payable from cash? 
A. That is so. The view I am expressing is that 
only half would be in cash; it was perhaps mislead 
ing to suggest that the whole had been promised in 
cash; it could be read like that.

COURT: It could be read as the whole being sub- 20 
cribed in cash? A. Yes, it could be read,

COURT: To the Advocates: Would you like to put 
any question arising out of that?

MR. MORGAN: Even at 5$ exchange on Mr, Dan 
Christensen's subscription, it would only be Shs: 
500/-. A, In answer to question by Your lordship 
that the Danish Krona was Dan Christensen's 
twenty five thousand shares in cash,

COURT: Is that a very high rate of Exchange?

MR. MORGAN: We will call evide.uoe to show that that 30 
could not have been the rate of exchange on Dan 
Christensen's

COURT: It would be 6$.

MR. MORGAN: Shs: l,500/~ on 1,250 would be about 
12$. The exchange rate at 12$ on 1,250 is........

COURT: It is

COURT: Your impression is that that Shs: 1,500/- 
related only to Dan Christensen's cash subscription?

COURT ADJOUR1 AT 4.15 p.m.
HEARING TO BE CONTINUED ON MONDAY,the 31st 
January, 1955, at 10.30 a.m.

40
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No. 11. 

BARON UNO CARL SAMUEL AKERHIELM

MONDAY 31st JANUARY, 1955 

D.W.I. BARON UNO CARL SAMUEL AKERHIEIM sworn

MR. MORGAN: Who are you? 
Akerhielm.

A. Baron Uno Carl Samuel

A. InQ. And when did you first come to Kenya? 
1930.

MR. MORGAN: There really is a monumental noise, My 
10 Lord.

MR. MORGAN: And you did a lot of things when you 
first came out here, I believe, amongst your other 
activities I believe you trained horses? A. Yes, 
I did.

Q. And after that, you went into matters more com 
mercial; amongst other things, Swedish Products? 
A. Yes.

Q. Which was a firm of agents for goods from 
Sweden? A. Yes,

20 Q. And you also owned Coffee Estates? A. Yes.

Q. And have you had any other commercial experience 
or interests? A. I am a Director of three firms
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(1) United Dairies Ltd.
(2) Beacon Ranch Ltd.
(3) Anton Petersen & Henius Ltd.

since 1934.
" 1946.
" 1951.

Q. And I "believe you "became Consul in 1948? 
A. Yes.

Q, Now before we do anything else, I want you to 
tell My Lord the Exchange Rate "between Kroner and 
the East African shilling or pound in 1947 and ex 
plain fully what you say. A. In 1947 or 1948 
the Exchange Rate was Tsf&8 to the pound,

Q. Now what does that mean in terms of per cent? 
A. 3.1$. It depends if you are buying or selling. 

Buyers ^^ Sellers.
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Q. And an Exchange Rate of 1,500 kroner at 3 
Approximately 48,500 .kroner carries an Exchange 
Rate for East African shillings of 1,500/-. Those 
two figures added together make a total of Shs. 
50,000/~.

Q. And if one adds another Shs. 20,000/- on to 
that the sum "becomes Shs, 70,000/-? A, Agreed.

Q. Now would you tell His Lordship why Shs.20,000/- 
carried no Exchange? A. I know Eric Yon Huth 
asked for 20,000 kroner for his work in Denmark. 
Mr. Eric Von Huth was given Shs. 20,000 in Shares; 
the work was done in Denmark, so the Company saved 
the Exchange.

Q. And this Shs k 48,500/- which carried the ex 
change was that money or services in Denmark. 
A. It was machinery and money invested in Denmark.

Q. Now let us come to the latter end of 1947 or, 
perhaps, that is rather leading. When did you 
first hear about these tilea? There is a lot of 
evidence about it, "but I want it from you. When did 
you first hear about MURITAS tiles? A. On Mr. 
Eric Von Huth's arrival, or rather return to Kenya.

Q. You mean that he had been in Kenya and gone to 
Denmark and come back again? A. Yes, he had been 
in Denmark a few years.

Q. Did you know Mr, 
well, My Lord.

Eric Von Huth? A. Very

Q. Perhaps you would say now straight away, what 
sort of man you considered Eric 7on Huth to be. 
A, He was a very honest and very kind man, but I 
might say he was drinking too much.

Q. You heard Mr. De Mare say he was drinking the 
whole way on the aeroplane? A. Yes, liquor is 
free in a 'plane.

Q. Now you say Mr, Eric Von Huth returned to 
Nairobi at the end of 1947. You had known him ior 
many years and then what happened? A. He asked 
me to go to his office and he then explained about 
the patent rights which he had obtained in Denmark; 
he wanted me to come'in the business.

Q. By 'come in the business' do you mean a pro 
position to do something in East Africa? A. Yes,

o

4830



107.

he had already promised in Denmark that I would ac 
cept a Directorship, without my knowledge.

Q. Without your knowledge; that was rather naughty 
of him, wasn't it? A. Yes, I think he thought 
it was such a good thing I was bound to accept.

Q. And you say he offered these tiles; was he very 
enthusiastic? A. He was very enthusiastic,

Q. And how did my friend Mr. Stephen's client Mr. 
Ole Beyer, how did he come into this thing? A. I 

10 think he had been asked by Mr, Dan Christensen to 
be his nominee.

MR. SALTERs Objects.

MR. MORGAN: Anyhow, sooner or later, you got in 
touch presumably with Mr. Ole Beyer? A. I did.

Q. Did Mr. Eric Von Huth show you anything when he 
discussed all this with you? A, Yes, he showed 
me photographs of the factory in Denmark; he showed 
me several letters and Contracts; especially letters 
from two people I know; Mr. Harpoth and Mr.Schietel 

20 who had both been in Kenya before.

Q. And when, if ever, did you first see an alleged 
MTJRITAS tile? A. At the same time, and later on 
they were sent out from the factory by air to Kenya.

Q. At the same time he showed you correspondence 
etc., he also showed you a tile or tiles? 
A. Several tiles.

Q. And did he give you any information of any kind 
about finance? A. Yes, he did.

Q. What information? A. I got full information 
30 about the intended expenses for manufacture and cost 

of' machinery,

Q, Did he say anything about... I'll put it this 
way; when he spoke to you, had he at that time re 
ceived any financial support or was he merely look 
ing for the future to get financial support? 
A. He was looking for the future.
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MR. MORGAN: He had not got any? A. 
what money he had borrowed in Nairobi.

No, except

Q. This was in November, 194-7? A. Yes.
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Q, What did he tell you, if anything, about 
licences and patents? A. He showed me all the 
different Contracts and Licenses; and also showed 
me an.application from MURITAS written to the 
English Patent, some bureau, and also I saw receipt 
that he had received same.

Q. We all know, I think it is common ground, that 
the name D.G-. Stewart crept into this thing, but 
when did you first become aware of the name D.G. 
Stewart? A. Before we sent out the letters. 10

Q. Now before you sent out.the letters, had 
received any financial support from anywhere? 
A* Prom a person or the Company?

you

Q. Either. A. Yes, the Company had received pay 
ment from Mr. Dan Christensen in Denmark.

Q. Was it the Company in formation? A. Yes.

Q, And perhaps you might tell us at this stage, did 
you yourself invest money in this concern? A. Yes.

Q. I again think it is admitted by a Plaintiff 
witness; it was £500. A. It is only £400 in the 
books, but I actually paid £500 in cash.

Q. Did you do any work in connection with this Com 
pany or did you leave it to others? A. I did all 
the work myself.

Q. And we know that you did in fact receive a cer 
tain allotment of shares without cash consideration? 
A. I did.

Q. Did you get any cash payment for the work which 
you told His lordship you did? A. No.

Q. And the letters as you call them; were the let 
ters sent out to friends? A. That is correct.

Q. Were they all Scandinavians? A. Yes.

Q. Before we come to sending out those letters, I 
want you to cast your mind on to this name D.G. 
Stewart, and tell us anything that might not have 
happened because of that name, A. I know Mr, 
Stewart had been to Denmark and investigated the 
tiling proposition; had been to the factories and 
also discussed the matter with Muritas. I did not 
have a very high opinion of Mr, Stewart so flatly 
refused to be a Director of the Company.

20

30
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MR. MORGAN: You objected to Mr. Stewart being a 
Director of the Company and as a result, what hap 
pened? A. He agreed to go out of the Company.

Q. Were any letters written about this? A. I 
think we agreed in Denmark to accept his resigna 
tion.

MR. MORGAN: It is in the bundle of my friend's 
correspondence, My lord. I do not know what number 
this is, but there is correspondence on the file

10 wherein letters are written to MURITAS LTD,, saying 
that D,G, Stewart has resigned. Well now, will you 
look at the first letter dated 7th January, 1948, on 
the, bundle of correspondence marked Exhibit 7; it 
is a translation from the Danish from Nairobi Head 
Office of Beyer's (Kenya) Corporation to Muritas 
Ltd., Copenhagen, and it should, in my submission, 
be read closely with these Contracts, The first 
letter reads: "As Co-Directors of 'Dantile East 
Africa Ltd. 1 (in formation) Baron Akerhielm and the

20 writer of this letter would appreciate some minor 
amendments being made to the Contract which your 
Company has made with this new Company. What we 
primarily want to have amended is your Clause 3. 
According to that clause the right to sell your 
patent rights in a number of countries is vested in 
three private persons and not - such as we would 
find it fair and reasonable - in Dantile East Africa 
Ltd, We would urge you, both in your own and in 
Dantile's interest, to change that clause. The rea-

30 son why we desire that clause to be changed is that 
Dantile in our opinion, is the creator of the 
African market, and that that company or its share 
holders, of whom you are one, should, therefore be 
allowed to derive the profit of any excess price 
obtained at the sale of the patent rights. If Dan- 
tile Ltd., by selling the patent rights at a profit 
is enabled to pay a handsome dividend to its share 
holders, the price of the shares is bound to go up. 
One thing which we understand was the main reason

40 for the right to sell the patent rights being given 
to private persons was that Mr. Arvad Petersen,when 
he was still in the company should benefit from the 
sale of the patent rights, and later Mr.D.G.Stewart 
tried to keep that benefit in favour of Mr.Petersen's 
creditors. As Directors of Dantile Ltd., we do not 
think to have any obligations towards Mr. Petersen 
and his creditors and fail to see any reason whatso 
ever for us or Dantile Ltd. to pay Mr. Arvad 
Petersen's debt which Dantile Ltd. has not helped in

50 creating. Moreover, Mr, Petersen 1 s dealings have
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teen directly detrimental to the company and have 
landed one of its Directors, Mr. Von Huth, in a very 
precarious situation. Further, we would like Clause 
8, paragraph 3, to "be changed so that that para 
graph and paragraph 4 of the same clause are omitt 
ed. That clause says that Mr. D.G. Stewart is to 
take up 40$ of the share capital. We have asked 
Mr. Stewart if he is willing to subscribe for a 
smaller "block of shares than the above 40$ to which 
he agrees.
There are various reasons for our desire to the 
amendments being made. Our primary desire is that 
the company, which Baron Akerhielm, Mr .Von Huth and 
I myself are forming and for which we are, there 
fore, responsible, will become a sound undertaking, 
so that the persons whom we ask to invest money 
cannot later cast any reflection on us, but there 
is also another reason why we want Mr. Stewart to 
get as little influence as possible, namely that 
his name at present will have no attractive effect 
on the other prospective shareholders. 
Mr. Arvad Petersen. recommended Mr. Stewart to Mr. 
Von Huth who, therefore, did not know Mr. Stewart's 
position in this country for which Mr. Von Huth 
cannot, of course, be blamed. We are at the moment 
negotiating with Mr. Stewart and offer him a very 
fair compensation for the work he has done against 
his withdrawing more or less from the company. We 
ask you kindly to send us another contract with the 
above amendments, this time in Dantile Ltd's name. 
(The name will be Dantile Ltd., not as I have 
already written in this letter, Dantile East Africa 
ltd.). We regret having to trouble you on that 
point, but all the three of us agree to the necess 
ity hereof.
Please furnish the new contract v:ith the same date 
as the first one.

Yours faithfully 
(Sgd.) Ole Beyer.

Agreed to:
Signed: U. Akerhielm. E. Von Huth."

MR. MORGAN: You knew about that letter? 
I did, My Lord.

A. Yes,

Q. And without reading all the letters, is it true 
to say that the reply thereto agreed to this in 
principle? A. It did.

MR. MORGAN: And that My Lord is the next letter on 
the bundle of correspondence marked Exhibit 7 from

10
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Mr. Jorgen Brock, Master of Law and Economics, 
Copenhagen to Messrs. Beyers (Kenya) Corporation 
Box 412, Nairobi; the letter is dated the 6th 
February, 1948, and reads: "thank you for your 
favour of 7th ult,, the contents of which we have 
thoroughly studied, and Muritas Ltd., is willing, on 
principle, to comply with your request. Your pro 
posals. ........
This will presumably be the simplest way in which 
to arrange matters to the satisfaction of both the 
parties to the contract.

Yours faithfully,
(Sgd.) Jorgen Brock."

MR. MORGAN: I take it that that reply letter dated 
the 6th February, 1948, by Airmail would take a few 
days? A. It was before we wrote the letter to 
the intended subscribers.

Q. That is the point. Now this letter to the sub 
scribers did you draft it yourself, or who? 
A. It was very likely drafted by us and I gave it 
to Mr, Hollister for his final draft.

Q. You did a rough draft and passed it on to Mr. 
Hollister and he did the final draft? A. Yes. He 
did all the Contracts, all the letters and every 
thing,

Q. And why did Mr, Hollister do this thing and not 
someone else? A. They wanted to be sure the 
letter was correct. Mr. Hollister was appointed 
the Company's lawyer.

Q. And when he put this thing in final draft, I 
suppose you and the other two read it over and 
signed it? A. Yes.

Q, And it did consist as we have heard of about 
five pages? A. Yes.

Q. And at the time when you signed it and sent it 
to these people, did you consider that anything in 
it was untrue? A. I did not.

Q. Do you even now consider that anything 
true? A. There is nothing untrue.

is un-

Q. And the circular says that anyone wanting more 
detailed information or further particulars can go 
round to Mr. Ole Beyer's office; he had an office 
then? A. Correct.
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Q. It was Ole Beyer's Travel Bureau or Beyer's 
Corporation wasn't it? A. Yes.

Q. I don't know, but I think some of the plain 
tiffs said they may have spoken to you after the 
time they received the letter; I suppose that is 
possible? A. Yes, that is possible.

Q. And I suppose you may have told 
thought it was quite a good thin*;? 
possible.

Q. Do you think it was a good thing? 
tainly did.

them that you 
A. That is

A. I cer- 10

Q. I was not here this morning when Mr. John Dobie 
Napkin gave evidence about the tiles, but I have 
looked at the typescript notes and his evidence is 
that they were not much good for bathroom tiles but 
were all right for floors. What would you say to 
that? A. I would not agree to that, as floor 
tiles have to be much better than wall tiles.

MR. MORGAN: 
A. Yes.

You mean because they get more wear?

COURT: I suppose we are not going to get a tile as 
an exhibit?

WITNESS s 
left.

I doubt very much whether there are any

20

MR. MORGAN: You were in the chair and held, meet 
ings from time to time, presumably all of which are 
in this Minute Book and none of which are left out? 
A. It may be, but not to my knowledge.

Q. By the way, did you receive any remuneration in 
your capacity of Director or Chairman of Directors? 30 
A. I did not.

Q. And I think you were away for a short space of
time and whilst you were away, Mr. Eric Von Huth
acted as Chairman. A. He did,.

Q. And then I see you were back on the 5th August, 
1948, and the first thing is: "Baron Akerhielm has 
returned from leave and taken over the chair". Is 
that correct? A. Correct.

Q. And item 7 of the same Minutes of the 5th
August 1948, deals with the correspondence. I must 40
read this out and ask you about it:-
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7. CORRESPONDENCE.

(a) Mr. Svend Thomsen in Denmark; Several 
letters had been received regarding 
the betterment of the tiles and the 
Directors were satisfied with the pro 
gress made.

(b) Contract MURITAS: Reply to the Draft 
Agreement sent the 28.4.48 had been 
received. The points were discussed 
at length and the Manager was instruct 
ed to reply in accordance with the de 
cisions made.

Q. Is that correct? A. Correct.

Q. And turning to the next Minute dated 23rd Aug. 
1948, please look at that Minute; paragraph 2 (c], 
(d), (e), I think they deal with machinery, white 
cement and land arrangements. A. That is cor 
rect.

Q. Perhaps you would just read them out, please.

2. (a) 
(b)
(c) The Machinery arrived in good condition. 

Machines, chemicals and colours have 
been stored at Etco House. The machinery 
has been washed in paraffin and greased.

(d) Fifty tons White Cement has been stored 
in Ex-Transport Company's go-down on 
Athi Road.
Permit for this was obtained from 
Daville, the Cement Controller.

Mr.

40

(e) land Arrangements: The plot is still 
not surveyed, but the Manager to be in 
structed to get in touch with the Land 
Office for an early survey.

MR. MORGAN: Can you remember, having looked at that 
Minute, what land that is? A. This is the land 
in the Industrial Road Area.

Q. Athi Road Area had gone off by this time? 
A. Yes, this is the new plot in the Industrial 
Area.
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Q. And the next Minute on the llth September, 1948,



114.

In the
Supreme Court 
of Kenya.

Defendants 1 
Evidence.

No.11.

Baron U.C.S. 
Akerhielm.
Examination - 
continued.

No.5 reads: "Factory Manager's Arrival, Svend 
Thomsen will arrive about 19.9"

Q. Do you remember that Minute? A. I do,My Lord.

Q. And I believe later Mr. Svend Thomsen did, in 
fact arrive, didn't he? A. He did,

Q. Do you happen to know, can you see from the 
Minutes when exactly he did arrive? A. He was 
expected to arrive about 19th September.

Q. Is the next Minute the 7th October, 1948? 
A. Correct.

Q, And under 'Any other business' it says: "The 
Director received a report from Mr. Svend Thomsen 
which was very satisfactory". A. I think he was 
delayed; he wanted to make other investigations 
on the new tile.

Q. I was wondering whether he was in fact here. 
A. He was delayed in Demark.

Q. So you think the report was written from Den 
mark. A, Yes,

10

Q. And then there is the interesting thing under- 20 
neath that, if you read on:

"Building: It was decided that the Manager 
should get in touch with several Contractors to 
get the best offer for buildings when the draw 
ings were passed".

A. The drawings were prepared by the Architect Mr. 
Gross and they were then produced at a meeting,

Q. Well, Baron Akerhielm that means surely that 
the drawings have to be passed by the City Council? 
A. Yes, the Industrial Area is at present under 30 
the City Council.

Q, And the next thing underneath that is: The 
Manager was instructed to contact East African 
Power and Lighting Co. to make the arrangements 
about light and power in the factory. A. Yes,

Q. And to touch on the next Minute, if you will 
look at the next one dated the 25th October, 1948. 
You are still in the Chair and Mr. Schietel is with 
you acting for Mr. Ole Beyer. Then under

2(e) Building: The blueprints have been received 40 
but no application could be sent to the Municipality
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before draining plans were ready. It was decided 
to ask Mr. Thomsen to attend to these matters;
and t he next one:
3. Report from Mr. Thomsen: Report was received 

describing the production of the tiles, but the 
Directors felt that another Report was needed, 
describing the tiles resistance against certain 
chemicals, oils and fat,

Q, Did that Report come from Denmark, or had Mr. 
10 Svend Thomsen arrived by then? A. I think he 

had arrived by then and gave us a report on the 
tile.

Q. We will see whether he had arrived, because pro 
bably it will be minuted. My Lord, I do not wish 
to go through all these Minutes, as they speak for 
themselves; I just wish to touch on a few.

Q. It seems that Mr. Svend Thomsen must have arriv 
ed about a month later and he took up the job of 
Factory Manager or Production Manager? A. He was 

20 employed as Technical Manager.

Q. And I suppose all this time, in addition to be 
ing Director, you were also Consul? A. I was.

Q. You did not think only about Dantile Ltd. from
the time you got up to the time you were to bed?
A. I did not.

Q. And then we come to the all important meeting 
of the 18th March, 1949. Now before that, do you 
remember a Cruiser coming in to Mombasa and your 
going away, and there was some Meeting at the Salis- 

30 bury Hotel? A. I do.

Q. You went there as Consul, I suppose? A. I went 
as Chairman; I was Consul then; it was a private 
meeting called and I was Chairman of the meeting.

Q. And one of the witnesses here, I think it was Mr. 
G.M.A. Faugust, has given evidence that he arrived 
early at the Meeting and there was some talk between 
you and him about altering the Contract or withdraw 
ing from the Contract, and that the original tile 
was no good; can you remember that? A. I would 

40 never have mentioned that it was no good; I might 
have said that a better tile might be made.
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Q. Now tell us about this better tile. A. Mr.
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Svend Thorns en was experimenting with what he con 
sidered to be a better tile. He experimented with 
a plastic surface instead of a glassed surface.

MR. MORGAN: 
A. Yes.

And that was the thing you had in mind?

Q. So that his evidence about this conversation is 
not entirely untrue, but he may have got it slightly 
wrong? A. Correct.

Q. And at that Meeting, you, I believe, 
a Report? A. No, My Lord.

read out

Q. Now in the middle of 1949, a Meeting in March, 
you were in the Chair, weren't you? A. Yes, I 
remember the Meeting most clearly.

Q. Was it a General Meeting?

WITNESS: It was an Extraordinary General Meeting.

MR. MORGAN: It appears from the Minutes to be: "An 
Extraordinary General Meeting of the Shareholders 
of Dantile Limited held at the office of Swedish 
Products Company, Nairobi, on Friday the 18th March, 
194-9, at 10.0 a.m.

"PRESENT: BARON AKERHIELM (in the Chair) 
MR. OLE BEYER 
MR. L. FAUGUST 
MR. G. FAUGUST 
MR. KUALE

In attendance: MR. J.A. HARRISON"

Q. Have a look at the Minutes of the 18th March, 
194.9? Mr. J.A. Harrison is the Account ant, Messrs. 
Harrison & Bowmer, isn't he? A. That is correct.

Q, Is he the same Harrison as Messrs. Harrison & 
Bowmer, Accountants? A. It is, My Lord.

Q. I thought it was. And I see in the eighth para 
graph down the appointment of Mr.G.Faugust as a 
Director. Do you remember that? A. I most cer 
tainly do.

Q. And the next paragraph the appointment of 
Louis Faugust as a Director of the company? 
A. Yes.

Mr.

10

20

Q. And Baron Akerhielm intimated towards the end
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of the Minutes that as a result of dissatisfaction 
by several of the Directors he did not intend to 
continue as a Director and he submitted his resigna 
tion. I believe he did? A. Yes, I did.

Q. And I think I am right in saying that the only 
other occasion you sat on this Board...... I see on
the 15th June, 1949 ....... A. I was asked to
attend to help the Company or give information.

Q. You were invited? A. Yes, I was invited to 
10 reply to certain questions which the Directors did 

not know.

COURT: What date did you say? 

MR. MORGAN: 15th June, 1949.

Q. And I see on the 7th September, 1949, at 12.30 
p.m. at the Meeting of the existing Directors held 
at the offices of Messrs. Beyer's (Kenya) Corpora 
tion, Mr. Ole Beyer, and Baron Akerhielm is in 
attendance? A. Yes, I was a Director for one 
purpose only and it was to sign a Declaration of 

20 Solvency.

Q. And did you do anything after that? A. No, I 
did not. I attended a Shareholders' Meeting in 
December, 1949; it was for the purpose of possible 
liquidation.

Q. You attended as Shareholder, together with other 
Shareholders? A. Yes.

Q. Now do you remember a certain piece of evidence 
being given about you; that on a certain date, you 
arrived at o::e of these Meetings very hot and 

30 bothered and saying that you could not find the fac 
tory plot? Page 8 of the typescript; I will read 
it to you, thia one passage, which happened shortly 
before the Meeting of the 18th March, 1949,commenc 
ing page 7:

"Q. Can you remember whether Baron Akerhielm took 
an active interest in the conduct of the Com 
pany during the time he was a Director? A. I 
would be able to say 'yes 1 to that, My lord, 
but in one passage which happened shortly be- 

40 fore the meeting of the 18th March, 1949,when 
I arrived fairly early at this meeting and no 
one else had turned up, Baron Akerhielm came 
into the office pretty exhausted and had tried
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to find where the factory plot was situated. 
He eventually found it, he told me, I got the 
impression then that he did not know the 
whereabouts of where the factory plot was be 
fore that meeting."

MR. MORGAN: Now what have you to say to that? 
A. There are no roads out there and it was not 
easy to find the plot, but I definitely could find 
it normally.

Q. And you may remember I put in cross examination 10 
something about the weather. What about March? Is 
that one of the better or worse months of the year? 
A. It can be both, it depends on the rain whether 
it has broken or not.

Q. Do you remember, that at one stage, according to 
Mr. G. Faugust, you told the other Directors that 
Mr, Svend Thomsen whatever his morality might be, 
if he were sacked the Company would be short of a 
Technical man. He was indispensable to the Com 
pany. Do you remember that? A. I do. 20

Q. And I think Mr, Faugust said it was on the 
18th March, the same meeting; was I wrong about 
that. A. I most certainly do and I consider him 
indispensable; nobody else knew how the manufac 
ture should be done,

MR. MORGAN: And nevertheless, notwithstanding 
whether they were forced to do it or not, you do 
know that he was sacked? A. I know that they 
did sack him.

Q. Whilst Mr. Svend Thomsen was still in your em- 30 
ployment and before he came, was he sending you 
tiles and when he came here, showing you tiles? 
A. Yes, he did. He showed us tiles with plastic 
surfaces and we tested it with acid and it stood up 
to the test.

Q. Is it really necessary for tiles to stand up to 
acid? A. If the tile is very strong it will 
stand up to acid.

Q. And that was the improved tile? A. It was.

COURT: There is something I have not quite follow- 40 
ed from the evidence; this improved form of Muri- 
tas tile was something separate?
WITNESS: It was separate; the intention was that 
we should not then use the Muritas patent.
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COURT: You were not then proposing to manufacture 
the Muritas patent; it was something different, 
A. Yes, "but we should use the same machinery.
MR. MORGAN: Now was the Muritas tile a baked tile 
or a cold process tile? A. Cold process.
Q. And was the Muritas tile a cold process or "baked 
tile? A. It was also a cold process tile.
Q, And what are the advantages or disadvantages of 
a cold process tile as opposed to a baked tile, 

10 A. There should hardly be any; it would be cheaper 
to produce and much easier of course, to make.
Q, And you have already said that that would apply 
to both the old Muritas tile and the new? A. Yes.
Q. And then as a Shareholder you say you attended 
a Meeting in December, 1949; is that correct? 
A. Yes, the 7th December, 1949.
Q. And then in 1950, some application was made to 
the Supreme Court for an Inspector to be appointed; 
do you remember that? A. Yes.

20 Q. And you instructed Mr. Morgan to attend, but not 
to oppose that? A. I did.

Q. There was a specific piece of evidence of Mr. 
Gr.M.A, Paugust, page 3 of the typescript, which reads:

"Mr. Couldrey: Did you hear anything then?
A. There was a meeting held at the Salisbury
Hotel. He had called quite a number of Swedes.
After this meeting my sister-in-law........

Q. I am afraid we cannot have what anyone else 
told you. Did you receive any information? 

30 A. Yes.

Q. And was it disquieting? A. Yes.

Q, And what did you do in consequence of that in 
formation? A. I went up to Baron Uno Carl Samuel 
Akerhielm after the meeting and asked him the posi 
tion of the Company, as I was worried.

Q. And what did the Baron reply to you? A. He 
said: "Nothing to worry about; everything is all 
right" or something to that effect,"
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MR. MORGAN: Is it possible that that is so, and
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that you might have made that reply? 
certainly have been so.

A. It might

Q. And you saw Mr. Seex who was the man who was 
appointed as Inspector and he held this inquiry and 
I believe you did see him? A. I did see him.

Q. And then after Mr. Seex's Report, a most un 
pleasant thing happened; certain Criminal proceed 
ings were brought against you, Mr. Ole Beyer and 
Mr. Von Huth for certain offences under the Com 
panies Ordinance and you were acquitted of some 
and convicted of others? A. I was.

Q. Wow the point is, were any of those Criminal 
charges brought against you? Were any for Default 
or Statutory offences; failing to notify changes 
of Directors; failure to prepare a Balance Sheet? 
A. They were all Statutory offences.

Q, Do you remember the sum total of your fines and 
how many convictions there were? A. I think there 
were two or three. I think it was about Shs.14-0/-.

Q. The point is that after Mr. Seex' Report, the 
only things that happened were Statutory offences? 
A. Yes.

Q, I see here you were fined thirty cents a day 
for one case; (Mr. Morgan then proceeds to read to 
the Court the fines for each case.) So the whole 
lot was just over £15? A. Yes.

Q. And do you remember the Magistrate when deliver 
ing Judgment said he was satisfied that all three 
of you had acted honestly throughout? A. He did.

Q. You did not cease to be Consul as a 
these convictions? A. I did not.

MR. MORGAN; My Lord, my learned friend has no ob 
jection to my producing this balance sheet dated 
the 31st July, 1948, as it saves calling Messrs. 
Harrison & Bowmer, Accountants. Would you look 
at that Balance Sheet and say v/hether it is by 
Messrs. Harrison & Bowmer? A. It is, yes.

EXHIBIT «G« Balance Sheet dated 31.7.48 
and accepted by Court as Exhibit 'G'.

handed to

MR. MORGAN: Would you look at this letter written 
on paper headed 'Dantile Ltd,' by Mr. Eric Von Huth,

10

20

result of 30

40
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transferring all his rights to Dantile Ltd.,Nairobi, 
on the 2nd April, 1948, and his signature is veri 
fied by the Danish Vice Consul of Nairobi, on the 
3rd April, 1948, who was then Mr, Ole Beyer.

EXHIBIT 'H' Letter handed to and accepted by Court 
as Exhibit H.

MR. MORGAN: You know that Mr. Eric Von Huth is 
dead? A. I do.

Q. Did Mr. Ole Beyer get any shares for a consid- 
10 eration other than cash? A. He did, for his 

work done for the Company.

Q. What sort of work did he do? Was it small, 
insignificant, substantial, easy or hard? A. He 
did all the Secretarial work; there was quite a 
lot of it.

Q. And you heard Mr, Seex say that if Mr.Eric Von 
Huth spent a year in Denmark travelling around 
looking for factories and coming to Kenya, that 
Shs. 20,000/- worth of shares was a reasonable re- 

20 muneration? A. I certainly agree with that.

Q. And do you agree that you got too much for the 
work you did? A. I do not think so.

COURT: Do you think Mr. Morgan that this would be 
a good stage at which to adjourn?

MR. MORGAN: Yes, My Lord, I think I have practic 
ally finished with this witness.
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OOURT ADJOURNED AT 4,5 p.m. 

COURT RESUMED AT 10.45 a.m. 

ON TUESDAY, the 1st FEBRUARY, 1955.

30 MR. MORGAN: Your Lordship, I regret to say that
having looked at my papers in this matter, I have 
more questions to put to Baron Akerhielm.

D.W.I. Baron Uno Carl Samuel Akerhielm reminded on 
former oath.

Q. First, for the convenience of the Court, would 
you read out the letter which is part of the plain 
tiffs' agreed correspondence; the letter is from 
Malindi dated the 16th January, 1950.
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Mr. Couldrey handed in certain correspondence in 
which certain letters of words were missing and I 
thought it would be as well if the Baron read the 
letter out correctly.

Q. Would you read that letter to the Court, please?

Witness reads letter from Baron Akerhielm, at 
Malindi, to Messrs. Shapley, Barret & Co., Box 286, 
Nairobi. Letter is dated 16th January, 1950.

"Dear Sirs,
DANTILE LTD,

I bes to acknowledge receipt of your 
letter Wo,58/38/5 of the 12th instant and.... 
but you ought to be able to get all informa 
tion necessary from Mr. Beyer.

Yours faithfully, 
Sgd. B. Akerhielm.

Copies to:-
Ole Beyer, Esq., Box 412, Nairobi.
The Registrar of Companies, Nairobi,"

MR. MORGAN: The only object of your reading that 
letter was so that Your Lordship would be able to 
fill in the gaps in your letter.

Q. Now earlier on (Page 87 of the typescript) in 
answer to the question 'Have you had any other 
commercial experience or interest?' you stated you 
were a Director of three firms, the second firm 
being 'Beacon Ranch Ltd.' I think it was recorded 
that you had been a Director since 1936. Was that 
correct? A. It should have been 1946.

Q. You remember having seen what is known as the 
' Jorgen Brock' correspondence? A. I have seen it.

Q. And you remember something was read out in the 
plaintiffs' case in which Mr. Ole Beyer said there 
was a contract in existence, but it had never "been 
signed? A. Yes.

Q. Was Mr. Ole Beyer correct when he 
A. He was incorrect.

wrote that?

Q. Would you look at this Exhibit 'E' and tell 
the Court whether that is signed or not? A. It is
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20

signed on the 29th November, 1947, "by Eric Von Huth 
for Dantile Ltd,, and N. G-rau for Muritas, and it 
is witnessed.

COURT: That contract is in already?

MR. MORGAN: Yes, I wanted to ask whether Mr. Ole 
Beyer was correct or incorrect and the witness says 
he was wholly incorrect.

Q. Now would you please look at the Minutes of the 
17th February, 1948, held in the office of Messrs. 
Beyer (Kenya) Corporation? It is unfortunate that 
we have no copies of these minutes, as the witness 
is looking at the minute book and therefore, Your 
lordship cannot look at it.
Under (a) Mr. Hollister has accepted the appoint 
ment as the Company's Solicitor.

(b) The Directors have visited Messrs. Beacon 
Ranch Ltd. and were shown a plot of 21 acres which 
the Company is willing to sell for......

(c) Mr. Hollister had previously prepared a 
draft memorandum of the Articles of Association and 
this was passed. Mr. Hollister should be asked to 
prepare the final Memorandum and Articles of 
Association.

(d) Memorandum to intended shareholders has 
been prepared and was laid on the table for the 
Directors' signatures and was duly signed.

(e) Drawing for the factory buildings has been 
received from Denmark.

A list

30 Q. You remember those Minutes? A. Yes.

Q. The next Minutes, held in the office of Messrs. 
Beyer's (Kenya) Corporation, on the 21st February, 
have you got that one? Mostly about land and re 
plies from the Economic and Commercial Adviser, Mr. 
Adams. The penultimate paragraph reads:

"Several letters with reference to contract 
with patent holders and shipment of the machinery 
were laid on the table and discussed". Do you re 
member that? A. It is minuted, so it must have 

40 been.

MR. SALTER: I observe from the minutes that none 
of the plaintiffs were present. They were Directors' 
Meetings; the only people present were defendants.
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I make observation that none of the plaintiffs were 
present and only defendants were.

COURT : Mr. Morgan is entitled to ask the witness 
about this.

MR. MORGAN: In the next minutes of the 28th Febru 
ary, 1948, held in the office of Messrs. Beyer's 
(Kenya) Corporation, the third paragraph, would you 
read that?
Witness reads:

"Contract regarding Patent Rights. 
E. Von Huth - Dantile ltd. (In formation) 
Mr. Von Huth agreed to transfer all rights which 
he has received from A/S Muritas to Dantile Ltd, 
Mr. Hollister will be asked to draw up a legal 
contract between Mr. Von, Huth and Dantile Ltd."

MR. MORGAN: And the next is the same thing.

Q. And the next is the same thing, 
most to be a repetition.

They seem al-

Q. I am obliged to my learned friend Mr. Stephen; 
they are not quite the same thing; the heading is 
different; the first is contract patent rights.

Q. Anyhow, the upshot was Mr. Eric Von Huth was 
prepared to transfer his rights and Mr. Hollister 
was appointed to make an agreement. A, Mr.Eric 
Von Huth agreed in the presence of Mr. Hollister, 
myself and (third name inaudible to shorthand- 
writer) to transfer all rights; it was before the 
circular letter.

MR. MORGAN: And then something was produced? 
A. That is dated the 2nd April, isn't it?

Q. And it is interesting to note that in the min 
utes of the 2nd April, 1948, it is actually 
minuted:-

"Contract Eric Von Huth - Dantile Ltd. 
Mr. Von Huth handed over a letter, confirming that 
he transferred all his rights with A/S Muritas to 
Dantile Ltd.".

Q. And since my learned friend Mr. Salter will 
comment on these minutes, as he is entitled to do, 
were these, minutes kept accurately or not? A.They 
were kept accurately.
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Q. Well, you did not knowingly write down anything 
that was untrue? A. Certainly not, My Lord.

Q. There is something in the minutes which is odd. 
It is a minute in which Mr. Harrison made some com 
ment about some contract. I think it was on the 
2nd April. I am sorry, it was the 15th May; this is 
quite apparent nonsense in the minutes. If you look 
at the minutes for the 13th May, 1948. Have you got 
that? A. Yes.

10 Q. Paragraph 2 reads:
"The contract with Mr. Eric Von Huth in considera 
tion of the sale "by him to the Company of his 
rights under a written agreement with A/S Muritas 
was fully discussed. It was pointed out to the 
meeting by Mr, Harrison that in his opinion the 
agreement dated the 5th June, 1948 (the words in 
capitals have been crossed out and the word 'pro 
duced 1 written over the top) merely declared an in 
tention to transfer rights and not that the rights 

20 had in fact been transferred to the Company. It was 
decided to ask the Company's Solicitors to deter 
mine the point".

Q. Would that be a misprint for 1947, do you think? 
It was decided to ask the Company's Solicitors to 
determine the point. Is that correct? A. Yes.

MR. SALTER: I would prefer the witness to answer 
the question.

MR. MORGAN: I stand corrected.

Q. Somebody made a remark about having a potential 
30 buyerj did you make that remark? A. Yes, I did.

Q. Now when you made that remark, were you telling 
the truth or an untruth? A. I was telling the 
truth.

Q. Now these three statements which are complained 
of in the plaintiffs' plaint paragraph 4.
(a) "The tile has been produced and sold success 
fully in Denmark".
Now what is your honest opinion about that state 
ment? A. That it is quite true, My Lord.

40 When you say you believe it to be true, do you mean 
then or now, or both? A. Then and now.
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Q. (b)"We have procured the patent rights for most
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countries in Africa, India and Pakistan". What is 
your honest opinion about that statement? A, Quite 
true statements, according to the information I had.

Q. (c) "About a third of the Capital has already 
been subscribed in Denmark"; What do you say 
about that statement? A. That is also quite true.

Q. Now my last question; can you tell me how long 
you have been in the witness bor Baron Akerhielm? 
A. Approximately two hours,

Q. How long were you with Mr. Eric Seex when he 10 
was taking statements from you? A. Approximately 
a quarter of an hour.

COURT: There is one point which I think arises at. 
this stage. The witness has just said that the 
statement: 
(b) "We have procured the patent rights for most

countries in Africa, India and Pakistan", 
is perfectly true. So far, all I have seen with 
regard to the acquisition of patent rights is Ex 
hibit 'E 1 which relates only to Kenya and Uganda I 20 
presume they are covered by the agreement with Mr. 
Eric Yon Huth which I have not seen. A. It was, 
of course, the occasion of the patent rights. Ex 
hibit 'E' sets out the amounts which Dantile would 
have to pay for the patent rights.

MR. MORGAN: Was anything said on the other pages 
of the circular letter? A. It was mentioned on 
the second page that we had the option of these 
patent rights.

Q. Whcse wording was the wording of this circular; 30 
was it yours? A. It was the solicitor's, I 
should think. It was drafted by us, but properly 
written by our solicitor Mr. Hollister.

MR. MORGAN: Your mother tongue, although you speak 
English is Swedish, isn't it? A. Yes, Swedish, 
My Lord.

COURT: I do not know that I am quite clear on this yet. 
Am I to understand that the option referred to on 
the second page.........

MR. MORGAN: ,1 am going to argue that all these 40 
five pages must be read as one, and each of the 
plaintiffs said most carefully that they read all 
the five pages together and with equal enthusiasm, 
so I am arguing that the statement is true. The
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second line of defence is that the Baron honestly 
believed that it was true; there was no ill faith. 
If you read 'P rejects and Objects' on the third 
page, it is amplified.

COURT: Am I understanding you to say that the Com 
pany holds the option for several other countries? 
The option referred to there is the same as the op 
tion referred to in clause 3; the right to buy on 
or after the 30th June, 1948?

10 MR. MORGAN: My lord, in my pleadings I was very
careful to be very careful over this. My defence 
reads as follows: ^Str. Morgan reads his pleadings 
to the Court/ This is a matter which Your Lordship 
will have to decide. I shall argue one way and no 
doubt my learned friend Mr. Salter will argue the 
other, and Your Lordship will have to say whether 
the circular letter was true or false.

COURT: At any rate, the rights obtained by Mr.Eric 
Von Huth do not affect this question. There was put 

20 in as Exhibit (Exhibit 'I" ) a list of agreements
affecting Mr. Eric Von Huth. (This list is shown 
in the typescript pages 85 and 86),

MR. MORGAN: In point of fact, I had decided to let 
Mr. Stephen get that information; in order to avoid 
repetition I was going to let Mr. Stephen deal with 
the matter of those contracts. I think that is 
quite proper.

MR. SALTER: I do not object in the least, but per 
haps it might be appropriate if Mr. Stephen is go- 

30 ing to continue with what is really Examinat ion-in- 
Chief, that my learned friend Mr. Stephen will not 
put any leading questions.

MR. MORGAN: He has said there were contracts in 
existence; that the statements were true and I was 
going to leave it to Mr. Stephen to amplify those 
contracts. As to whether he will cross examine or 
not, that is a point for Your Lordship to decide; 
but even if he does not cross examine, I hope that 
he will be able, without leading, to obtain evidence 

40 of these other contracts.

COURT: There are these two objects in the circular 
letter and annexed documents and what I would 
rather like to get clear in my mind is in making 
those statements in regard to options in other
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countries, are you relying solely on the agreement 
put in, or are you relying on the agreements with 
Mr. Eric Von Huth?
MR. MORGAN: Ho, Your Lordship, we are relying on 
what the Baron said in evidence. Then we are 
relying on the Minutes. Then we are relying 
on the evidence that the solicitor, Mr. 
Hollieter, was instructed to draw up an agreement 
"between Mr. Eric Von Huth and Dantile Ltd. We are 
also relying upon the original signed documents, 
which gave rights to Mr. Eric Von Huth, and there 
are other contracts which make up the link.

COURT: The answer to my question is that there are 
other documents, agreements with Mr. Eric Von Huth 
which have not yet come before the Court on which 
you are relying to support your case?

MR. STEPHEN: Perhaps I should make it clear, I have 
already tried to put to one of the witnesses one of 
these documents and my learned friend Mr. Salter 
objected, but I propose to try in another way. We 
are in this difficulty, a certain attempt has been 
made to limit the expenses owing to the fact that 
it might have been necessary to call a large number 
of people from Denmark,and I appreciate that my • 
learned friend is entitled to say that this was not 
covered by the arrangement.

MR. MORGAN: The Plaintiffs are in a difficulty be 
cause they have to prove that no Contracts existed; 
they have to prove the statements untrue,

MR. SALTER: There is Mr. Seex.

MR. MORGAN: Mr, Seex' conclusions do not bind this 
Court.

COURT: I am afraid my natural curiosity will not 
have been fully satisfied until these agreements 
with Mr, Eric Von Huth have been put forth,

MR. MORGAN: Now what do you say about these Agree 
ments with Mr. Eric Von Huth? A. There are several 
Agreements with Mr. Eric Von Huth and Muritas.

COURT: Perhaps the witness could verify 
which was put in yesterday; Exhibit 'P'.

the list

MR. SALTER: Could the witness say whether he has 
seen or not seen these Contracts. A. I have seen 
these Contracts,

10

20

30

40



129.

MR. SADDER: Well, that is very different. I would 
make the point that the document itself is the only 
proper evidence.

MR. MORGAN: Do you know where these documents are? 
A. I oan't say.

Q. You have said already that Mr. Eric Von Huth is 
dead and that you resigned from the Company in 1949? 
A. Yes.

MR. STEPHEN: Now My Lord, I would be very grateful 
10 if Your lordship would give me a little guidance at 

this stage. At this stage, I should know what Your 
Lordship's view i^ on the point. There are indica 
tions in the English Law Reports and English Law of 
Evidence and in the Indian Law as to the right of 
Counsel for a co-party to cross examine one of the 
suitors on his own side. For example, in the Indian 
Evidence Act, Sarkar's Commentary at page 1131, 9th 
Edition, which I think will be handed up to Your 
Lordship, half way down the page, there is a rather 

20 unusual case. Now the next paragraph in my sub 
mission is rather more relevant and it is all mixed 
up; Criminal practice and Civil practice, but it 
should be precisely the same.
The first case reads: "When two or more persons" 
Further down, My Lord: "No special provision is 
made in the......may cross examine another".
My Lord, the procedure I intended to adopt was as 
far as possible to avoid leading this witness and I 
did assure my learned friend Mr. Salter that if he 

30 felt any particular question was leading, I would 
not mind him objecting, but I wondered if Your Lord 
ship would give some indication whether you feel 
that no leading questions of any kind may be put.
I do submit that although in most respects the evi 
dence of these witnesses and the case of this wit 
ness is the same as Mr. Ole Beyer, any evidence 
which may be given by this witness in cross examina 
tion will equally affect my client and therefore, I 
should in particular have the right to cross examine 

40 whether I exercise it or not; But I am in Your 
Lordship's hands. I do not want to press it and 
am prepared to try and avoid leading; I would like 
some indication by Your Lordship.

MR. SALTER: I would like to say at once that I ac 
cept my learned friend's assurance that he would 
not wish to put leading questions on matters of 
perhaps rather vital importance and I am quite clear
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that I can rely upon his discretion in the matter. 
The principl-e involved in my submission is this: 
that where co-defendants have identical interests, 
as in this case, I submit then that Counsel for the 
one should not be allowed, subject to the discret 
ion of the Court always, to cross examine the other. 
Where they have not identical interests and indeed, 
the one gives evidence either against or conflict 
ing with the other, then, My Lord, there would be a 
case for permitting cross exatnination by the other 10 
co-defendant's Counsel. I think that is clear in 
the case, which to some extent, on that point, is in 
favour of my learned friend, Mr. Stephen, of Dryden 
v. Surrey County Council and Stewart 1936 2 All 
England Reports p, 535. That clearly shows, in my 
submission, that there has to be a clash of inter 
ests before cross examination is permitted, and on 
page 537 in the Judgment of the then Mr. Justice 
Pinlay it says: "It is convenient perhaps to dis 
pose of a point which arose...., ,in favour of or 20 
against the other defendant". And where I under 
stood my learned friend Mr. Morgan to say that he 
proposed to allow Mr. Stephen to carry on where he 
had not done so, I submit that it should be refused.

COURT: As I have understood the case so far, the 
case for the two defendants is identical. Their 
interests are identical and hitherto, the present 
witness has not said anything derogatory of your 
client, except that on one occasion he wrote a 
letter which contained an inaccurate statement, I 30 
hold therefore, that Mr. Stephen should not cross 
examine the first defendant (Baron Uno Carl Samuel 
Akerhielm) but may examine him as his own witness.

MR. STEPHEN: I am much obliged My Lord. I think 
most of the material I want can be obtained in non 
leading questions.

MR. MORGAN: May I, although this is against me, 
give my views on this point? Mr, Morgan states 
his view.

MR. SALTER: With great respect, I do not share 40 
that view, I submit that Mr. Stephen may ask ques 
tions of this witness, but those questions should 
be in the form of Examination-in-Chief and not of 
cross examination. Mr. Salter continues.

COURT: Gives decision. Mr. Stephen may examine 
the 1st defendant (Baron Akerhielm) as his own 
witness,
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MR. STEPHEN: First of all, Baron Akerhielm, I want 
to deal with the question raised "by His Lordship, 
which I am sure you follow. Have you lately read 
the Agreement between Muritas and Mr. Eric Von Huth? 
A. Yes, I have.

Q. Would you look at it again; Exhibit 'E r ? I 
think it is the English and the Danish version. Is 
that document in Danish? A. It is, My lord.
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Q. Do you understand the Danish or the English ver- 
10 sion better? A. It is immaterial to me.

Q. Will you look at Clause 8? First of all, what 
is the date of the Agreement which you have before 
you? A. The 29th November, 1947.

Q. That is right; it is Clause 3, not clause 8. 
Would you read that to yourself, please? Clause 3 
reads as follows:-
"By an option on the right of exploitation of the 
Muritas patent in (l) Abyssinia (2) Belgian Congo 
(3) Madagascar (4) Mosambique (5) Nyasaland

20 (6) North Rhodesia (7) South Rhodesia (8) South 
West Africa (9) Natal (10) Transvaal-Orange (11) 
Cape Colony (12) Tanganyika (13) Zanzibar and (14) 
the Indian Empire with Ceylon, already given to a 
third party, the Vendor is, until further, pre 
vented from assigning to the purchaser the right of 
exploitation in the aforesaid 14 territories. How 
ever, the Vendor declares himself to be willing if 
the third party has not on or before June 30th, 1948, 
alternatively October 1st, 1948, carried out his

30 option by concluding a final agreement of exploita 
tion, to give the purchaser an option on the right 
of exploitation in all, respectively the remaining 
part of the 14 countries, for a consideration of 
£500. 0. 0. for each of the 11 countries mentioned 
above under 3-13 and £1,000. 0. 0. for each of the 
countries mentioned under (1) and (2) and £5,000.0.0 
for number 14, the Indian Empire and Ceylon together.

However, in the event that a third party should 
acquire the right of exploitation for all respective- 

40 ly part of the 14 countries, the vendor shall bind 
himself to include in the final agreement drawn up 
in this respect, stipulations concerning a definite 
limitation of the right of exploitation within the 
countries in question, and concerning liquidated 
damages to be paid by such third party for manufac 
turing, selling or advertising the Muritas products 
of such third party outside the countries in ques 
tion, such liquidated damages to be not less than 
£250.0.0. for each of the 13 countries first
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mentioned and £1,500.0.0. for (14)the Indian Empire 
and Ceylon and to assign to the purchaser the right 
to the said liquidated damages when the purchaser 
to the vendor establishes the possibility of the 
third party having exceeded his right of exploita 
tion, and undertakes for his own account to collect 
the liquidated damages. In this connection, how 
ever, reservation shall also be made as to the 
right of effecting an introductory sale of not more 
than 20,000 tiles as outlined under 11, paragraph 2". 10

MR.STEPHEN: Now quite shortly, does that refer to 
a prior option? A. It does,

Q. Do you know who had that prior option? A. I do. 

Q. Who? A. Mr, Eric Von Huth and Mr.D.G.Stewart.

Q. Now did you know about that prior option before 
the circular went out? A. I did.

MR. STEPHEN: And I think you have already told the 
Court in answer to your own Counsel that you were 
disturbed by Mr. Stewart figuring in the matter. Is 
that right? A. Yes. 20

Q. Did you take any steps when you discovered Mr. 
Stewart was interested. A. I did} I would have 
nothing to do with it when I discovered Mr. Stewart 
was involved in the Company in any way whatsoever.

Q. Did you have any meeting in connection with 
that? A. We had a meeting in Mr.Stewart's office. 
Mr. Ole Beyer was present.

Q. And what happened? A. I told him that I would 
not be a Director of the Company if he insisted on 
him being in the Company. 30

Q. And did you have any other meeting shortly 
afterwards? A. Yes, one.

Q. And with whom was that meeting? A. It was also 
with Mr, Stewart and he agreed to give up all these 
rights and he wrote to Denmark and it was also 
agreed that Mr. Stewart be withdrawn fiom the Con 
tract.

Q, Then you said that Mr, Eric Von Huth was also 
interested with Mr. Stewart? A, Previous to send 
ing out the circular, yes, 40

Q. And what was the nature of their interest that
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you v/ere concerned with? A. That Mr. Stewart 
should be a Director of the Company.

Q. And do you remember if Mr. Stewart had any 
other interests in the invention, other than Direc 
torship? A. I do not think so,

Q. Would you look at Clause 3 again? Is there a 
reference in that in the original, to either third 
parties or a third party? A. Yes.

Q. Do you know who the third party was? A. Mr. 
10 Stewart.

Q. And as a result of these meetings with Mr. 
Stewart, did he make any bargain with you and your 
colleague, Mr. Ole Beyer? A. Yes, I think he 
did, if I remember rightly.

Q. What was the bargain? A. I think he was of 
fered one of the countries.

Q. What happened to the others? A, Dantile had 
the right to do what they liked with the other 
countries.

20 Q. And do you know if that was purely oral or ver 
bal or was it confirmed in writing? A. It was 
confirmed in writing by Mr. D.G-. Stewart.

Q. And was it confirmed in writing before or after 
the circular went out? A. Before the circular 
went out.

Q. Have you any idea where that vjriting is? Have 
you seen it lately? A. I must have seen it be 
fore; but I do not think I have seen it lately I 
am not absolutely sure about that one.

30 Q. Now as to the representation about successful 
production and sales in Denmark, what, if any, evi 
dence did you see about that before the circular 
went out? A. I saw accounts of production costs 
and sales figures from one of the factories. It was 
not a definite balance sheet, but it showed what 
the cost was and the sales figures and you could 
then see what the profit was.

Q. Before the circular went out, did anyone show 
you any correspondence from Denmark? A. Yes, I saw 

40 quite a lot of correspondence from Denmark,
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Q. Did you see any letter from a Mr. Dan Chris ten- 
sen? A. I did.

Q. What letter did you see from Mr.Dan Christen- 
sen? Can you remember what it said? A. Not 
clearly, "but I know he invested money; he was.....

MR. SALTER: As this has not been put in, I do ob 
ject to this witness saying what he has read.

MR. STEPHEN: Now this Exhibit 'A 1 , was that the 
letter you saw? A. Yes, that is the letter I saw.

Q. Prom Mr. Dan Christensen? A. Correct.

Q. Have you ever seen that letter before? (Letter 
handed to witness). A, Yes, I have (Letter is 
Exhibit «0«).

Q. Do you know what Mr. Viggo Ottesen's business 
was? A. He had several different kinds of busi 
ness.

Q. Tell me one. 
Agent's business.

A. He had a Land and Estate

Q. Where? A. In Denmark.

Q. What part of Denmark? A. Copenhagen.

Q. Have you ever seen that before (Exhibit 'B' 
handed to witness)? A. Yes, I have.

MR. SALTERs My learned friend is seeking to put in 
a letter from Muritas and Mr. Von Huth. I think 
that, in accordance with the general agreement 
which we adhered to at the beginning that we would 
accede to letters rather than call witnesses, I will 
not object to this,

MR. STEPHEN: Did you ever see either of those two 
letters? If you didn't, just say so? A. Yes, I 
have. Exhibit 'I'. Letters handed to and accepted 
by Court as Exhibit 'J' Exhibits 'I' and 'J 1 .

MR. STEPHEN: Now these two last letters I have 
shown you, do the dates of those letters precede 
the date of the contract? A. Yes, it does.

MR. SALTER: I can express no opinion on this, My 
Lord, because it is written in a language I do not 
understand.

10

20
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T'tR. STEPHEN: I propose to put it to the witness, as 
it is in Danish then perhaps Your lordship would 
agree.

Q. Prom whom and to whom is that letter? A, 
from Mr, Viggo Ottesen to Mr. Eric Von Huth, 
is Exhibit «C' )•

It is 
(that

Q. And dated? A. 21st February, 1948,

Q. Is it a chatty social letter or a "business let 
ter? A. It is a business letter and also refers 
to his wife.

Q. Has it anything to do with Dantile Ltd.? A, 
has.

It

Q. Does it make any reference to factories? A. It 
makes reference that the machinery has been delayed 
and they have been talking with the National Bank, 
but the shipment of the machinery has been delayed.

Q. Does he say anything more about factories? 
A. It says Mr. Thornsen is still working at one of 
the factories; that he has made glazings there and 
that he is quite conversant with the manufacture 
and that he has been shown everything else necess 
ary at the factory and that he has a good idea how 
to produce.

Q. Had Mr, Eric Scheitel any particular business 
experience? A. Yes, he was a business man.

Q. Of what kind? A. I think he was an engineer, 
but he was in the motor business.

Q. Now did you see any other enthusiastic letters? 
A. One from Mr. Eric Scheitel.

Q. Apart from those which have been shown to you? 
A. One from Mr. Harpoth; he was working as an 
architect in Nairobi.

Q. And what is he doing now? 
City Architect in Copenhagen,

A. He is now the

Q. You saw the report from him? A. Yes.

Q. Did you know Mr. Harpoth at the time you saw the 
Report? A. Yes, I did.

Q. Did you know Mr. Eric Scheitel at the time you 
saw that letter? A. Yes, I did.
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COURT: Are these letters all Exhibits? A. Yes.

Exhibit 'K 1 letter dated 21st February, 194-8, from 
Mr. Viggo Ottesen to Mr. Eric Von Huth, referring to 
Dantile Ltd., and Mr, Svend Thomsen, handed to and 
accepted by Court as Exhibit 'K'.

MR. STEPHEN: Did you discuss any of these letters 
with any of your co-Directors? A. Yes, we dis 
cussed them.

Q. And what opinion did you form? A, I was very 
impressed.

Q. Did you discuss those letters with Mr.Eric Von 
Huth and Mr. Ole Beyer? A. Yes, I did.

Q. And what impression did Mr. Dan Christensen* s 
letter make on you? A. It made the impression 
that he was so interested he was prepared even to 
sign a Promissory Note to pay straight away, which 

impressed me.

Q. And you have already told the Court that he 
subscribed some shares; did he in addition,assist 
the Company in any other way? A. Yes, he might 
have, but I can't really remember that.

Q. How many shares were allotted? 
ed 25,000 Kroner.

A. He invest-

Q. Do you say that is the total allotment? A. No, 
then there was allotment to Muritas for shares; 
then there was allotment to Mr. Eric Von Huth.

Q. Do you remember the expression "About one third 
of the Capital has been subscribed in Denmark"? 
A. I do.

Q. Prom memory, and without looking at the memor 
andum does it say what sum was about one third of 
the capital? A. About Shs; 70,000.00.

Q. And again from memory, can you recall how that 
Shss 70,000.00 is made up? A. Roughly, I can. 
Part was for machinery and patent rights and part 
was Mr. Dan Christensen's money; part work done by 
Mr. Eric Von Huth and part was exchange from money 
invested in Denmark.

Q. Now to assist the Court, is there any English 
or East African coin which is the approximate

10
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equivalent to Kroner? What is the value of one 
Kroner? A. I think it is 97 cents; about 3$ dif 
ference for one shilling,

Q. So Shs.25,000/- would be about 25,000 Kroner? 
A. Yes, there is about 3$ difference.

Q. And when you use the expression 'about one third 
of the capital has been subscribed in Denmark' what 
did you intend to convey? A. To convey that that 
money was actually subscribed. We had bought 

10 machinery; paid for services rendered and had cash 
for it; it was actually invested or subscribed in 
Denmark.

Q. How what was Mr. Svend Thomsen's particular line 
of business? A. I think he was a technical man.

Q. What kind of technical man; chemist, mechanic or 
botanist? A. More mechanic I would say.

Q. Now as regards Mr. Hollister; can you remember 
how often you saw him before the Company was formed? 
A, Very frequently.

20 Q. Why was he particularly chosen to be the Com 
pany's Advocate? A. There was a particular rea 
son for it; his v;ife was Scandinavian.

Q, How much time did you and Mr. Ole Beyer give up 
to the affairs of this Company before and at the 
time of its formation? A, Considerable time, but 
it is very difficult to say the exact days or hours.

Q. Now a good deal later on you will remember that 
the brothers Faugust got their Advocates to write 
you on several occasions, rather aggressive letters? 

30 A. They did.

Q. How did those letters, their activities, assist 
the Company in any way? A. No, far from it.

Q. What do you mean by that? A. They rather put 
everyone against the whole thing. People would not 
invest money after rumours are spread out.

Q. Can you express any opinion on this, whet her the 
activities of the plaintiffs were of assistance or 
not, in connection with the affairs of Dantile?

MR. SALTERs I do object to the word 'opinion 1 ; let 
40 him state the facts and let your Lordship judge.
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COURT: Is it in any way material?

MR. STEPHEN: We have been asked to give particulars 
as to how the plaintiffs harassed the Directors and 
I submit that to confirm those particulars, I am en 
titled to ask the witness what he felt or thought.

MR. SAI/TER: His thought may be affected.

COURT: I would have thought it really rested on 
the terms of the circular letter and what anyone 
did afterwards.

MR. STEPHEN: I could have wished that that had 
been in the minds of Counsel all the way through, 
but we have gone into these matters, and I felt ob 
liged to cover them in case anything is made of 
them subsequently.

Q. For what purpose did you go to Mr.Hollister? 
A. For the purpose of getting everything straight 
before starting the Company.

Q, Were you in fact relying upon your co-Directors 
or upon Mr.Hollister, or upon whom? A. I was re 
lying upon Mr. Hollister.

MR. SALTER: Inaudible to shorthandwriter. 

MR. STEPHEN: Yes, I have slipped up there.

Q. At the time the memorandum ?;ent out to the 
various persons to whom it was addressed, did you 
know anything of patents and patent procedure? 
A. No, I did not.

Q, Do you know if, before the circular went out, 
Mr. Hollister had seen......

10

20

MR. SALTER: 
tion.

I do object to the form of the q.ues-

MR. STEPHEN: I can't see yet that it is leading. 
Had Mr. Hollister been consulted about the patent 
position before the circular went out? 
A. Before the circular went out, Mr.Hollister had 
the contracts, agreements and everything.

Q. Now the actual memorandum itself; Exhibit 2, 
Now the first page of that is, as I think we all 
concede, a letter. A. That is correct.
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Q. Now whose was the phraseology of that letter? 
A. Mr. Hollister.

Q. Thank you, and when you looked at that letter, 
after Mr. Hollister had phrased it, were you satis 
fied with it, or not? A. We were satisfied 
with it,

Q. Did you read it after Mr. Hollister had done it 
and before you signed it? A. I must have done,

Q. And do you know who prepared the applications 
10 for shares? A. Mr. Hollister,

Q. Now what is the next page; is it a memorandum? 
A. Yes.

Q. Now did this memorandum go out at the same time 
as the letter, or not? A. It was attached to the 
letter.

Q. Do you know if anyone got a letter without a 
memorandum? A. No, I do not know of anyone.

Q. Did you at any time notice any discrepancy be 
tween the memorandum and the letter? A. No.

20 Q. Do you now think there is any discrepancy between
the two? A. No, I don't. There might be one 
word I could have changed.

Q. Now do you see on the next page 'Amount of Capi 
tal required 1 ? A. Yes.

Q. Do you know who prepared that particular page? 
A. It was prepared by Mr. Hollister.

Q. Do you know if he had any assistance from any 
one? A. He might have had.

Q. And from whom do you think he would have had 
30 assistance? A. He would have figures from the 

books of the Company.
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Q, And who provided the books? 
Huth.

A. Mr. Eric Von

COURT ADJOURNED AT 12.45 p.m. 

COURT RESUMED AT 2.30 p.m.
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D.W.I. Baron Uno Carl Samuel Alserhielm reminded on 
former oath.

MR. STEPHEN: I have two further questions I would 
like to ask this witness, with your Lordship's in 
dulgence.

Q. We mentioned your interview with Mr.Seex; what 
was the subject of the questions which you were 
asked by Mr. Seex? A. It was mostly financial 
questions.

Q. Were any questions asked you of an historical 
nature? A. "Very little, if I remember correctly,
Q. Was the subject of patents mentioned? A. Not 
that I can remember,
Q. Were contracts mentioned. A. Not so far as 
I remember.
Q. Thank you. 
XXMN.
MR. SALTER: Baron Akerhielm would you have before 
you Exhibit 2, and the annexures.

Q. May I take it that you as one of the signa 
tories to that document, accept responsibility for 
everything that is contained in it? A. I suppose 
so.

Q. I don't want you to suppose anything; do you 
accept it or not? A. I do.

Q. And was the object of that circular to attract 
investments of monies into Dantile Ltd. (in forma 
tion)? A. It was like asking those who were in 
terested to become shareholders.

Q. Was the object of the letter to attract invest 
ment in Dantile Ltd. (in formation)? A. That can 
be said.

Q. But do you agree? A. I do agree,

Q. And it was addressed only to Scandinavians liv 
ing in Kenya? A. That is correct.

Q. And they, I suppose in your mind, would be 
people who were likely to be interested in a pro 
ject where the signatories are Scandinavians? 
A. That was not actually the reason; the reason 
was that we thought it was a very good business

10

20
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and we thought Scandinavians should get the 
tunity to make money in this Company.

oppor-

Q. Did you think that they, seeing your name there, 
as Consul, would Toe more likely to place reliance 
on that document? A. I was not hardly anyone at 
that time.

In the
Supreme Court 
of Kenya.

Q. You knew all these people; did you not? 
did.

A.

Q. And you did not think that they knowing you in 
social ways etc., would "be more likely to place re 
liance on that document? A. They might have 
done so.

Q. Was it not primarily for that reason you address 
ed it to Scandinavians? A. No, it was not a pub 
lic Company; it was not addressed to the public; it 
was only addressed to friends.

Q. When was Mr. Hollister appointed to act as legal 
adviser to the Company? A. As early as possible 
the Company started in formation.

Q, When was that? A. I can't remember the exact 
date but the first time we visited him was the end 
of the year 1947.

Q. Is Mr. Hollister in Nairobi now? 
I know, yes.

A. As far as

Q. Now, I think you told My Lord in your evidence- 
in-chief, you said "I should think the wording of 
the circular was Mr. Hollister's"„ I can only take 
it that it came from Mr. Hollister's office and we 
drafted what should be included in the Circular, and 
then we sent it to him.

Q. So you, Mr (name inaudible to shorthand writer) 
and Mr. Eric Von Huth sent a draft of what the circu 
lar should contain. A. We visited him and dis 
cussed the whole matter with him, after we had 
drafted certain points.

Q. Of course, Mr. Hollister could act only upon in 
formation and instructions received from you and 
the other two? A. No, he had all the papers 
relevant patent rights, contracts and everything.

Q,. What was the object of the draft? 
everything correctly.

A. To get
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Q. And did you tell Mr. Hollister that this tile 
had been produced and sold successfully in Demark? 
A. Most likely.

Q. I want to know. A, He might have taken it 
from me or from the letters he received.

Q. Did you tell him that: "We have procured the 
patent rights for most countries in Africa, India 
and Pakistan"? A. I can't tell for certain; 
he must have got that from the contracts,

Q. Do you say that you did not tell him that? 
A. I did not say so; I may have done so.

Q. Did you tell him: "About a third of the capital 
has already been subscribed in Denmark"? A. I 
might have done so,

Q. "and the necessary machinery for the first unit 
has been purchased and is already on its way to 
Kenya"? A. I might have done so.

Q. "and the machinery for the second unit 
order"? A. I might have done so.

is on

Q. "We have realised from conversations that most 
of our Scandinavian friends are very interested in 
this project and anxious to subscribe some Capital"? 
A. I might have done so.

Q. Well, he could not have got that from any docu 
ment, could he? Are you trying to hide and shield 
yourself behind Mr.Hollister? A, I was only one of 
the parties at his office.

Q. But you have accepted responsibility for every 
single word written in this document? A, I have, 
My Lord.

Q. Just turn to the second page. This was sent out, 
I think you told us, at the same time as the circu 
lar, which is dated the 24th February, 1948.

MR. MORGAN: It is part of it.

MR. SALTER: Would you turn to the third page where 
it says: "Objects and Prospects". "?/e further en 
close a form for subscription of the shares and 
should be grateful for your reply at an early date, 
as only a limited number of shares still are avail 
able". Would you say that was true? 
A. Quite true. The bulk of the Capital was still 
available at that time.
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Q. The Capital at which you were aiming was Shs. 
220,OOO/-? A. Correct.

Q. And you say in this circular "Already subscribed 
Shs.70,OOO/-"? A. Correct.

Q. "To be subscribed: Shs.150,OOO/-"? A. Correct.

Q. So that although it is limited in the sense that 
it is limited to Shs.150,000.00 there were, in fact 
a good many shares which could still be taken up to 
that date? A. There were.

10 Q. If that was true, what was the object to make 
people hurry up? A. It was very likely to take 
the opportunity straight away,

Q. To say 'Come straight away' with a sense of ur 
gency about it.

"The Company has a contract with the patent 
holders in Denmark for the production rights of a 
tile used for bathrooms, kitchens, breweries, baker 
ies, fire places etc, etc.".
On the 24th February 1948, do you say the Company 

20 had such a contract?
A. The Company in formation had it.

Q. What is the document upon which you rely to say 
that the Company in formation had it? A. The 
contract with Mr. Brie Von Huth which he had trans 
ferred to the Company.

Q. Would you look at this exhibit - Exhibit 'H' - 
look at the date of that document; is it not the 2nd 
April, 1948? A. Yes, but it was promised long 
before.

30 Q, You are relying upon the transfer of such rights 
which Mr. Eric Von Huth had, to the Company? A. He 
had already promised it in Mr, Hollister's office,

Q, You have already said that you relied to support 
your statement, upon the contract between Mr. Eric 
Von Huth and Muritas? His contract was never there 
on the 24th April, 1948, That document is the 2nd 
April, 1948; this is the document upon which you 
told My lord you relied. A. It is not, My lord. 
I rely upon the verbal promise in Mr, Hollister's 

40 office.

In the
Supreme Court 
of Kenya.

Defendants' 
Evidence,

Ho.11.

Baron TJ.C.S, 
Akerhielm,
Cross-
Examination - 
continued.

Q. I see. ITow would you look at this letter dated
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the 23rd March, 1948; the second paragraph; does he 
say this; part of it of course, deals with the 
Patent Register which I will come to later on; Ex 
hibit 8, a letter dated the 23rd March, 1948, Mr. 
E.J. Hollister (of Dacre A. Shaw, Buckley & Hollis- 
ter) to The Secretary, Dantile Ltd. (in formation), 
the second paragraph reads: "We have searched the 
Patent Register here and the search revealed that 
so far no Muritas patents have been registered in 
this country, and we would suggest that you comniuni- 10 
cate with Muritas at the earliest possible moment 
and ask them to register their patents in England 
since English registration is essential prior to 
registration here". Did you do that? A, It 
had already been registered in England.

Q. This is your own Advocate.
"It is also necessary for Mr. Von Huth to write a 
letter to Dantile Ltd., whereby he agrees to trans 
fer all or any of his rights with Muritas toDantile 
Ltd. in consideration for shares in the Company and 20 
his employment as a salaried manager. Also you 
should get in touch with Mr. Alber and he should 
write a letter to Dantile Ltd., agreeing to trans 
fer any rights he may have with Muritas to the 
Company in return for the share he will receive of 
the purchase money paid on the transfer of the 
South African rights to Mr. Stewart". 
A. That, as far as I remember is only a confirma 
tion of a conversation we had already had.

MR. SALTERs This letter Exhibit ' H« was written 30 
presumably in pursuance of the advice in this let 
ter of the 28th March? A. He transferred to Mr. 
Stewart previous to that letter,

Q. I see. So your own Advocate, upon your instruc 
tions and after discussions with him, was unaware of 
that? A. He might have been I can't say,

MR. SALTER: You have seen this letter?

MR. MORGAN: He has already elicited the fact that 
Mr. Hollister was in Nairobi, and this is a letter 
from a man whom we all know. Can it be admissible? 40

COURT: Presumably the witness as a Director saw 
this letter?

Witness: I do not think I have seen it previously; 
I have seen it now.

MR. MORGAN: The 100$ method of proving this would
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have "been to call Mr, Hollister for the plaintiffs; 
he gave evidence for the prosecution in the crimi 
nal case. If Mr. Hollister is not going to be 
called how......

MR. SALTER: 
vant.

It is, in my submission, wholly rele-

MR. MORGAN: Yes, but it is not admissible.

MR. MORGAN: Although we may still think it is in 
admissible we do not object to it going in,

10 Exhibit 8: Letter dated 23rd March, 1948, Mr. E.J. 
Hollister to Dantile Ltd. (in formation) handed in 
and accepted by Court as Ex. 8.

MR. SALTEH: Passing on, if I may. Continuing on 
page three under 'Objects and Prospects' paragraph 
4: "The production of this tile is an entirely new 
invention, as the tiles are not burnt, but made by 
a cold process as specified in the contract with 
the patent holders". Do you say that is true? 
A. I do, My Lord; in accordance with the informa- 

20 tion I received and the contract I have seen.

Q. Did yoi\ read the letter which was put in by your 
Counsel from Mr. Eric Von Huth, dated the 27th 
December, 1950, from Messrs. Cooper Bros. Leslie, 
Seex & Co.? It is Exhibit 2 marked '8'. Look at 
paragraph 2 of that letter:
2. "The tile was successful in Denmark up to the 
middle of 1948 when better and cheaper tiles came 
on the market and when Mr. Ole Beyer was in Denmark 
he found out that it would not be a paying proposi- 

30 tion, as they were lying with big stocks they could 
not sell. He then got in touch with Mr. Thomsen 
who had a new invention which Mr. Beyer thought was 
better than mine, The "Muritas" product was only 
what we called a war product or"erzatz"." And do 
you still say that this was an entirely new inven 
tion? A. At that time it was a new invention 
as far as I knew.

Q. Continuing with the third page under 'Objects 
and Prospects' paragraph 5:

40 "The tiles are sold in Denmark at 52 Ore per tile
whereas here in Kenya, the suggested price has been 
put as low as 36 cents. This price can most likely 
be raised considerably. The purpose of the Com 
pany is further to produce anything as specified in 
the Memorandum and Articles of Association (these
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are at your disposal in our office) but in principal 
the production of the above-mentioned tiles. Besides 
the patent right for Kenya and Uganda, the Company 
holds the option for several other countries in 
Africa, India and Pakistan". Do you say that is 
correct? A. It is to my kno?;ledge.

Q. Do you say it was correct when you wrote it? 
A. Most certainly.

Q. Let us now turn to the correspondence which is 
Exhibit 7; I shall have to refer to this a little 10 
more later. Will you turn to the letter dated 6th 
February, 194-8? The passage I want you to come to 
is the one which starts on my second page. It is on 
your page 3 and it is the second paragraph on that 
page. We will read the first one as well.

COURT: I can't find that.

MR. SALTER: My Lord, it is the letter dated the 
6th February 1948 the second letter on the file and 
the third page.

COURT: Yes, it is my page 4. 20

MR. SALTER: "Muritas Ltd, has in the agreement on 
the option in respect of the individual countries, 
as further specified in Clause 3, secured consider 
able considerations in cash which for 11 countries 
(3-13) total £5,500.0.0. for 2 countries (1 and 2) 
£2,000.0.0. and for 14 (India and Ceylon)£5,000.0.0 
altogether £12,500.0.0.
Muritas Ltd. would, therefore, be fully justified 
in demarding no less than £12,500. 0. 0. in cash 
for the assignment of the 14 countries as a whole, 30 
or for each individual country the cash amount 
stipulated in Clause 3. Subject to the realization 
of the above-mentioned formal arrangement of the 
right of option - not later than 1st October, 1948, 
the right of the first holders of the option will 
either have been finally acquired or have fallen 
away - Muritas Ltd. may be open for a negotiation 
of the assignment of the right to Dantile Ltd. of 
course, primarily in accordance with the stipula 
tions of Clause 3, of the contract, but alternative- 40 
ly on easier terms as agreed upon. Your suggestion 
to date a revised contract 27th November, 1947, is 
impracticable, if not for other reasons for instance 
the officially certified translation of 8th December, 
1947, then because of the stamping. 
The simplest thing would be to prepare an addendum 
and we enclose a draft addendum in duplicate".
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Q, Do you still say that it is true on the 24th 
February, 1948, that the Company holds the option 
for several other countries in Africa, India and 
Pakistan? A. I do, My Lord; it is not a letter 
to Dantile Ltd. it is a letter I have never seen.

Q. Never mind whether you have seen it or not, it 
is in answer to Mr. Ole'Beyer. A. I have no 
knowledge of that letter, My Lord.

Q. Now turn to the previous letter dated the 7th 
10 January, 1948, and just look at the signature to

that. It is signed "by Mr. Ole Beyer and underneath 
his signature, Agreed to: Signed: II, Akerhielm. 
E. Von Huth." So you knew the contents of that 
letter? A. I did.

Q. And in the second paragraph of that letter you 
say that you wanted a new clause 5 "What we primari 
ly want amended is your Clause 3. According to that 
clause the right to sell your patent rights in a 
number of countries is vested in three private per-

20 sons and not - such as we would find it fair and 
reasonable - in Dantile East Africa Ltd, We would 
urge you, "both in your own and in Dantile's inter 
est, to change that clause. The reason why we 
desire that clause to be changed is that Dantile in 
our opinion is the creator of the African market, 
and that that Company or its shareholders, of whom 
you are one, should, therefore be allowed to derive 
the profit of any excess price obtained at the sale 
of the patent rights,. If Dantile Ltd. by selling

30 the patent rights at a profit is enabled to pay a 
handsome dividend to its shareholders, the price of 
the shares is bound to go up".

Q. So in January, 1948, they were vested in three 
persons? A. Yes, but we have transferred the 
rights to us,

Q. If it had been transferred to you, what was the 
object of putting that in? A. It waf the inten 
tion to draw up a new contract.

Q. It was your intention to get a new contract, but 
40 you did not get one, did you? A. The old contract 

was still standing as good.

Q. And you had no rights in countries 3-13 as the 
paragraph I have read shows? A. We had the right 
before we sent our circular,

Q. Do you say that the passage which I have read
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in the letter of the 6th February, 1948, which was 
a fortnight before the circular letter, that the 
Company Muritas ltd. were not prepared to part with 
these options except for the substantial considera 
tion therein stated, or for some easier terms? 
A. It is not a reply to our letter, it is a letter 
for consideration.

Q. You do not like that as a reply to your letter? 
A. Most certainly not.

Q. listen, the first letter is signed by 
Beyer? A. Yes.

Mr. Ole 10

Q And the address on the letter of this sender is: 
"Messrs. Beyers (Kenya) Corporation"; is that right? 
A. I do not know why it should have that.

Q. And that letter is sent with your full concur 
rence, because you have written at the bottom: 
"Agreed to: Signed: U. Akerhielm". Do you dis 
pute that? A. No.

Q. In other words, what has happened, Mr. Ole 
Beyer on your behalf has written a letter to Muritas 20 
Ltd,? The reply dated 6th February, 1948, is from 
Jorgen Brock, who is dealing with the affairs of 
Muritas Ltd., and he refers to a letter of the 7th 
ultimo, which is the 7th January, 1948. Do you 
still say that you do not accept it as a reply to 
that letterj is that what you wish to say? Perhaps 
you would like to see the original? A. I do not 
think I have any recollection of having seen that 
letter before. Several times during the Contract 
I asked for alterations and we got a letter, previous 30 
to this ietter, where Muritas accepted the transfer 
of rights to Dantile Ltd., (in formation) so I can 
not see the object of this letter.

MR. SALTER: I will try to make it very plain to 
you Baron Akerhielm. On the 7th January, 1948, on 
the paper of Mr. Ole Beyer of Beyers (Kenya)Corpora 
tion a letter is written to Muritas Ltd. with your 
knowledge and consent and signed by Er. Ole Beyer. 
Since it puzzles you so, would you look at the 
original? A. Yes, that is my signature. 40

Q. Let us turn to this letter you say: "As co- 
directors of 'Dantile East Africa Ltd.' (in forma 
tion) Baron Akerhielm and the writer of this letter 
would appreciate some minor amendments being made 
to the contract which your Company has made with
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this new Company. What we primarily want to have 
amended is your Clause 3. According to that clause 
the right to sell your patent rights in a number of 
countries is vested in three private persons and 
not - such as we would find it fair and reasonable 
- in Dantile East Africa Ltd. We would urge you, 
both in your own and in Dantile's interest,......"

Q. Have you got the Transfer here of those rights? 
A. That I can't tell, My lord,

10 Q Do you know that Mr. Seex could not find the 
transfer? You heard him say so? A. We had a 
meeting and he promised to transfer it and the mat 
ter was left in the hands of Mr. Hollister.

Q. On the 23rd March, Mr, Hollister is writing to 
the Company to get a transfer, so the position is, 
on the 7th January, 1948, you are asking for an 
amendment to this Clause and saying that it is very 
unfair because these rights should be in the name 
of Dantile East Africa. A. Very likely so.

20 Q. Well, if there had been a transfer; but none has 
been produced,

Q. We go on: "The reason why we desire that 
clause to be changed is that Dantile in our opinion 
is the creator of the African market"....... You had
not sold a single tile, had you, or since? A. No. 
"African market, and that that Company or its share 
holders, of whom you are one, should therefore, be 
allowed to derive the profit of any excess price ob 
tained at the sale of the patent rights. If Dantile 

30 Ltd,, by selling the patent rights at a profit is 
enabled to pay a handsome dividend to its share 
holders, the price of the shares is bound to go up".

MR. SALTER: At that time, you had not even formed 
your Company, had you? A. Very likely not,

Q. You had not, had you? And here you are talking 
about selling rights, at a profit. Prom your circu 
lar, Exhibit 2, did you not give the impression that 
you were forming a Company to make and market an 
entirely new type of tile and that you had obtained 

40 the rights to enable you to do so? A, In my 
opinion we did have the right,

Q. Then what did you mean in this letter of the 7th 
January, saying that you want a change in your con 
tract in order that you can sell the patent rights?
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A, It is very difficult for me to explain but we 
had patent rights and they were transferred to Dan- 
tile Ltd. We had several agreements which the Corn- 
pany had agreed to. Six or seven different letters 
were written to Muritas asking them to alter cer 
tain clauses.

Q. Now would you answer my question, which was: 
Why in your circular letter were you representing 
that you had patent rights and that you were going 
to use them to manufacture and market this tile? 
What is the object of saying please amend the 
clauses I have with you, in order that we can sell 
the rights? A. As far as I can remember we 
only wanted them in Dantile's name and not in the 
name of the third party.

Q. Would you prefer not to answer? 
answer to the best of my ability.

A. I will

Q. Then you say please furnish that contract with 
the same date as the first one; what was the ob 
ject of that? A. I have no idea; it is eight 
years ago; I can't tell you the reason for it.

Q. Very well, let us go on with this letter I was 
asking about of the 6th February, 1948. Do you 
still wish to say that this letter of the 6th 
February, 194-8, is not an answer to your letter of 
the 7th January, 194-8? It starts off: 
"Thank you for your favour of 7th ultimo, the con 
tents of which we have thoroughly studied, and 
Muritas ltd. is willing, on principle, to comply 
with your request", A. It certainly looks like 
that.

Q. Very well; and this is received 
circular letter?

before your

MR. MORGAN: It is about a fortnight before the cir 
cular letter.

SALTER: Now the second paragraph, page 2, 
starting:
"The provisions of clause 3 has likewise been in 
serted according to Mr. Von Hath's wishes, but on 
purpose held in the vague form, because Mr. Von 
Huth both at the initial negotiations and at the 
negotiations carried on with Muritas Ltd.'s legal 
adviser had mentioned various persons who were in 
terested together with him in acquiring the sole

10

20

40
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right for the fourteen districts stated". Would 
those persons be you? A. Very likely, My Lord.

Q. Continuing the next paragraph: 
"Whilst Muritas Ltd. de facto was aware that negotia 
tions, among other things, about the above division 
of power, were carried on between Mr. Von Huth and 
Mr. D.G-. Stewart, the Company has not received any 
formal information or declaration and consequently 
has not incurred any obligation, nor is Mr. D. G. 

10 Stewart entitled to set up any legal claim against 
Muritas Ltd. Mr.......for observance of an agree 
ment, if any, between Mr. Von Huth and Mr. D. G-. 
Stewart, which is the attitude to clause 8, para 
graphs 3 and 4". So there again, you use the ex 
pression purposely vague.

Q. The next paragraph:
"On the other hand not only have several persons 
been mentioned in the negotiations about the opin 
ion reserved for "3-Mand" (third party), mentioned 

20 in clause 5 in respect of the specified 14 countries, 
but one of these, Mr. Alber, has several times taken 
part in the negotiations and was present even at 
the last negotiation but one with Muritas Ltd's 
legal adviser and has together with Mr. Von Huth 
caused certain of the 14 countries which used to 
figure in clause 1, as acquired to be referred to 
clause 3 as given in option only." Then we come to 
passages 1 have already given you, A. We had an 
agreement; we had an option.

30 Q. Do you not agree that there is no assignment; 
that if there is to be an assignment, it will cost 
£12,500. 0. 0. or it may be open to easier terms? 
A. I certainly agree we had to buy the option. We 
had to pay for it.

Q, And have you ever paid for it? A. Ho.

Q. Not only did you not pay for it, but will you 
look at the next letter dated the 25th November, . 
1948, which is written by your co-director Mr, Ole 
Beyer to Mr. Jorgen Brock of Copenhagen, and which 

40 reads:
"Contracts Muritas Ltd,
Please inform your client, Muritas Ltd., of the 
following:-
1. The Managing Director of our Company, Mr. Eric 

Von Huth, has retired from his post as Managing 
Director, but keeps his seat on the board.
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2, Our Company has given up the idea of producing 
the tile patent protected by Muritas Ltd.

You will understand from the above that our Com 
pany's relation to Muritas thus is quite changed 
for which reason the draft contract submitted will 
no longer be of importance to any of the parties. 
As our Company does not want to use Muritas' patent 
we would ask you to see to it that Muritas returns 
the block of shares deposited by the Company and 
the cash amount paid in advance for the patent 10 
rights. Our Company will, of course,at any time be 
willing to give a declaration in writing to the ef 
fect that no information received concerning the 
production of the Muritas tile will be used for the 
production of a tile from the Muritas specification.

Yours faithfully, 
p.p. Dantile ltd. 
Sgd. Ole Beyer. 

A. I have no objection to that.

MR. SALTER: "The money paid in advance was Shs. 20 
6,500/- for consideration other than cash". Is that 
right? A. It is very likely so.

COURT: Where are you taking that from?

MR. SALTER: Mr. Seex's Report, Schedule f.^

Q, And may I pause there for a moment. If that was 
consideration paid, consideration other than cash, 
would you explain to My Lord, what you mean in Ex 
hibit 2, under 'Specification of Capital Required; 
Patent Rights Shs. 18,000/-".
A. One is in February, 1948, and the other is 30 
November, 1948; lots of things have changed. Mr. 
Thomsen had then come from Denmark and had shown 
a Ibetter -tile and it was only in our interest to 
produce the best tile possible.

Q. Now look at Dantile Ltd., in formation;
"Specification of Capital required" "Patent Right 
Shs.18,000/-". A. Correct.

Q. What was that for? A. Paid in Denmark.

Q. Where were you to exercise the right? A. To 
exercise the right in Kenya and Uganda. 40

Q. Anywhere else? A. Not to my knowledge.
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Q. And do I understand instead of Shs.18,000/- you 
were allotted Shs.6,500/- in shares? 
A. No, I do not think that is correct; a certain 
amount in cash and a certain amount in shares.

Q. So that this would be Shs.18,000/- and you say 
in addition to the 6,500 shares? A. I should not 
think so; that is included.

Q. It is included in the sum 18,000/-; then why 
do you put capital already subscribed Shs.18,000/-. 
A, We have the patent right and paid formation ex 
penses.

Q. You have said that the 6,500 shares were part 
of the Shs.18,000/- Is that right? A. I can't 
tell for certain, but that is what I think it is.

Q. Very well, that would leave a balance of Shs. 
11,500/-. A. Very likely so, My lord.

Q. When was that paid, the Shs.11,500/-? A. I 
expect it was paid.

Q. I don't expect anything, 
count books here.

A, I have no ac-

Q. Did you not prepare these figures? A. I accept 
them as correct, "but I have no books here, Mr, 
Harrison and Mr. Eric Von Huth prepared them.

Q. But you have no record whether the money was 
paid or not? A. These are correct figures in 
accordance with my recollection, but I cannot say 
how much was paid in cash or in shares; it is eight 
years ago.

Q. Did you enquire whether that cash had been paid? 
A. At that time I certainly must have done.

Q. But you can't remember. In fact you, employed 
Mr. Svend Thorns en to help manufacture or supervise 
the manufacture of a tile entirely different from 
the one set out in your circular letter? A. Not 
entirely different; the same machinery could "be 
used.

Q. I was not asking whether the same machinery 
could be used.

COURT: That is a fair answer.
MR. SALTER: Was this a cement tile?
cement tile, with a plastic covering,

A. It was
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Q. Now Exhibit 'C' is the letter which one of my 
learned friends put in. Exhibit 'C' is a letter 
dated 28th January, 1948, from Mr. Viggo Ottesen to 
Mr. Eric Von Huth, that is only four days after the 
circular letter. A. If I remember rightly, the 
circular letter was in February,

Q, I am much obliged. Half way down: "I spoke to 
Svend Thorns en and he will be arriving during this 
week and will immediately start work. Unfortunately 
most factories are dormant due to stagnation of the 
sale during the winter season, but Mr, Pinnerup 
will start up just to teach Thomsen so that will be 
all right. He will also be taught to mix the glaze, 
and shown everything else necessary".

MR. SALTER: I suppose you read that letter? 
most certainly did.

A. I

Q, And did you understand from that, that Mr,Svend 
Thomsen was being taught how to do the job? A, He 
was not employed by the firm at that time, he was 
employed' very much later.

Q. Did you not understand from that letter that 
Mr, Svend Thomsen was an inexperienced man and was 
going to learn the job? A. Yes.

Q. And was that in respect of the old tile, or the 
new tile? A. The old tile.

Q. And after that tile was shown not to be a suc 
cess did you get Mr. Thomsen to experiment? A, We 
did.

MR. MORGAN: Objects.

MR. SALTER: Do you agree that the old tile proved 
wholly unsuccessful? A. I do not, My Lord.

Q, Why, if it was not wholly unsuccessful,were you 
never able to sell a single tile? A, Because the 
tile was not produced.

Q. Why was it not produced? A. Owing to several 
factors; one was delay in shipment of the machin~ 
ery; delay in cement; delay in getting the plot; 
delay by Municipality to pass the plans; then they 
were passed and alterations for drainage and the 
whole thing was not ready until two weeks before I 
retired as Director, They could still have been 
produced, but they were not, owing to difference in 
management and Directorship,

10

20

40



155.

Q. Would you turn now to Mr. Ole Beyer's Report on 
Dantile's fate. It is to be found in the corres 
pondence Exhibit 7 following the letter dated 21st 
July, 1949. The Report is dated the 15th February, 
1950, and is headed "REPORT TO B. MOLTKE-LETH ON 
DAMTILE LTD'S PATE". Presumably you have seen it.

MR. STEPHEN: I do not think anyone would have seen 
it before this case started.

MR. SALTER: This is the Report by Mr. Ole Beyer, 

10 COURT: My copy is unsigned.

MR. SALTER: Yes, it is unsigned, but Your Lordship 
sees the letter dated the 18th February, 1950. That 
Report has been with your Advocates for about one 
year. Have you seen it or not? Would you turn to 
it, now that you have it before you? There is a 
paragraph which starts: "When the municipality had 
suggested a site for the factory and permitted the 
Company to build it, and when machinery etc. had 
been sent from Denmark, some alarming rumours reach- 

20 ed the board. It was heard from Denmark that tiles 
produced by the same design as those produced by 
Grau were not durable, and that the factories,which 
had produced such tiles had large quantities in 
stock v/hich were unsaleable". In fact, those 
were the Dantile and Muritas tiles; it is the same 
kind of tile? A. I can't tell you.

Q. Continuing with letter:
"Von Huth had exchanged letters with a young friend 
Mr. Svend Thomsen from Aalborg and when he talked 

30 about a new plastic material available for tiles 
and the Company saw samples of it, it was resolved 
not to use G-rau's production method, of which Grau 
was informed. At that time no contract with Grau 
had been signed, for which reason the Company 
thought itself justified in being refused the amount 
paid in advance for the production right, and Grau 
was requested to repay it". Footnote states "X 
not before the 25.11.48"

Q. Grau was the original manufacturer of the tile, 
40 wasn't he? A. I think he was the Manager of 

Muritas Ltd.

Q. It was, in fact, a Muritas tile? A. I think 
it was.
Q. Continuing with the letter:
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"During my stay in Denmark in the Summer 1948 I ex 
amined the market possibilities for tiles equal to 
those produced "by Grau and found that people did 
not believe in their durability and that the sale 
was insignificant"
Footnote to letter:-"without contracting or inform 
ing".

Q. Did you realise that in 1948? Did he write to 
you in the Summer of 1948, Mr, Ole Beyer? A. It 
might be possible, 10

Q. Can we not take it as more definite? Did he not 
write to you and tell you about the discovery. 
A. I think he did; he got to know it was not as 
durable as expected.

Q. Continuing with the letter:
"I learned that the surface of the good tiles was 
very brittle and realised that the tile was not 
good enough to stand the fairly rough treatment it 
would invariably be"exposed to in this country 
where all cleaning is done by negroes. The tile was 20 
a decided substitute product which could only ex 
pect to be sold in a period where glazed tiles 
were unobtainable on the market, and the Company 
could not base a future production on a substitute 
product. There is no doubt that Von Huth should 
have been more attentive in Denmark where he could 
have obtained expert information, and we ought to 
have gone further into the matter before we went in 
for the manufacture, but we trusted the statements 
Von Huth brought from sources in Denmark, 30
I now contacted Mr* Thomsen who at our instance had 
examined the possibilities of furnishing a cement 
tile with a plastic coating, and when the experi 
ments proved successful, he was engaged to produce 
these tiles for Dantile Ltd. I examined the coat 
ing and spoke with the factory Nygaa which made 
this and found that it suited the purpose. The 
engineer of the factory further stated that Thomsen 
was capable of producing tiles with this coating 
Mr. Thomsen then went to Kenya. 40 
On my return to Kenya I found that Von Huth had re 
lapsed into his old vice 'liquor' while I had been 
away and as his conduct was because of his drunken 
ness beneath all criticism it was necessary to ask 
him to resign. Unfortunately, Thomsen who was an 
old friend of Huth's was addicted to the same vice, 
but we hoped by removing Von Huth to be able to 
keep his nose to the grindstone. When the machines
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had arrived Thomsen appeared to know nothing and I, 
therefore asked the Chairman of the Company if I 
could be allowed to dismiss Thomsen. Besides, I 
suspected him of stealing from the Company; 
Akerhielm did not want Thomsen to be dismissed. 
When the machines had arrived, the Company built a 
small shed in which to make experiments with the 
tiles and it was the intention, when the first ex 
periments had turned out favourably, to try to in 
crease the share capital. However, one of the 
Company's great shareholders spread rumours in the 
town about the Company's unreliability and there 
fore spoiled the chances of obtaining more capital".

MR. SA1TER; You linew then, of course, that the tile 
was quite useless? A. It was not useless.

Q. You disagree with Mr, Ole Beyer? 
tain extent, yes.

A. To a cer-

Q. "There is no doubt that Mr, Von Huth should 
have been more attentive.......... from sources in
Denmark". Do you agree with Mr. Ole Beyer over 
the statement? A. I agree that he relied on the 
information he received; it was from a very re 
liable source; it was people whom I knew who had 
been to Kenya and were well known in Kenya. I could 
see no reason why we should doubt it.

Q. Is Mr. Ole Beyer in Kenya? A. Yes.
Q. Do you agree with your co-Director that: ".... 
we ought to have gone further into the matter before 
we went in for the manufacture, but we trusted the 
statements Von Huth brought from sources in Den 
mark"? A. My conscience is quite clear that we 
very likely would not have got any more information, 
not at the time we started the Company.

Q. Do you think seriously that you have had such 
information about this tile that you could invite 
people to invest money in the Company? A. Didn't 
I invest myself My Lord?

Q. That is the question; you might have deceived 
yourself, don't you think? Didn't you tell the 
plaintiff Mr. G.M.A, Faugust that it was a'gamble'? 
A. All business is a gamble.
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Q. Do you like gambling with other people's money? 
A. I do not.
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Q. Did you ever at any time, tell them it was a 
•gamble'? A, It was a gamble, but not in that 
sense of the word.

Q. Well, I want to understand what you do mean? 
A. That depends upon what you mean by 'gamble' . 
You invest your capital to get interest on it and I 
thought this was a sound investment, but you can 
say afterwards it was a failure, and I quite agree.

Q. We are all agreed that it was a failure, but 
what I am putting to you is that you did not take 10 
sufficient trouble; that you should have gone fur 
ther into the matter. A. I do not think so. I 
think we could still have sold our tiles if we had 
produced them.

Q. When you made those statements about the tile 
selling successfully and having contracts, did you 
really care whether they were true or not? A. I 
certainly did.

Q. What other information did you obtain other 
than that of Mr. Eric Von Huth? A. We have proved 20 
that Mr. Dan Christensen living in Denmark could 
look at the tiles any day; look at the factory 
any day and he invested Shs.25,000.00. Mr, Eric Von 
Huth was a very honest man; he could have got em 
ployment anywhere and why should I disbelieve that 
it was a good thing. He could have received £100 
any day he liked,

Q. "When the machines had arrived, the Company 
built a small shed in which to make experiments 
with the tiles and it was the intention, when the 30 
first experiments had turned out favourably,to try 
to increase the share capital. However, one of the 
Company's great shareholders spread rumours in the 
town about the Company's unreliability and there 
fore, spoiled the chances of obtaining more capi 
tal". Y7hen you put up your shed, were you experi 
menting? A. It was more or less a shed to keep 
the machinery in.

Q. I am not interested in the machinery; what v:ere
you experimenting with? A. That shed was put up 40
two or three days before I retired as a Director.

Q. You were then, in 1949» experimenting with 
tiles? A. Not to my knowledge.
Q. Then what does this mean. A. There was no 
factory; I have not written this report.
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Q, We will go on: "Mr. Thomsen did nothing but 
drink and hang about and when his creditors applied 
to the Company for payment of bills,! asked the new 
board to dismiss Thomsen, but my request was turned 
down once more, I wanted to engage a cementer 
from Denmark who knew his job. Mr, G. Paugust soon 
got tired of being Chairman of the board and retir 
ed, when Mr. L. Paugust was appointed Chairman. Also 
Mr. I. Paugust refused to dismiss Thomsen although

10 it was proved that he neglected his work and only 
when I caught Thomsen trying to sell a load of 
cement belonging to the factory and pocket the 
money, and like/vise proved that he had done the same 
thing on a previous occasion, Thomsen was turned 
out. After this, even the Company's liquid resources 
had dwindled dangerously, for which reason Mr. L. 
Paugust wanted to retire from the board and his 
responsibility. There was now only one alterna 
tive, namely, liquidation and it was, therefore, re-

20 solved at an extraordinary meeting (general) that 
the Company should go into liquidation. Baron Aker- 
hielm now allowed himself to be re-elected to the 
board in order to help in the liquidation".

Q. "And the Company's liquid resources had dwindled 
dangerously....." What do you mean by that? 
A. The liquid sources failed.

Q. Mr. Svend Thomsen was the man who had not had 
very much experience, who appears to have diminish 
ed the liquid resources? A. He worked in Denmark 

30 specially for the production, but Mr. Thomsen was 
the man who was going to produce a new investment; 
he experimented in Denmark and I have seen the plas 
tic tile; but you refer to the old tile and this 
tile was an entirely new investment.

MR. MORGAN: It was new as far as Kenya was concern 
ed.

MR. SALTER: Reading from the transcript of the 
notes on page 7:-

"Mr. Couldrey: Did Baron Akerhielm ever make any 
40 other remarks to you about the Company? A. Yes, 

on a few occasions at the General Meeting and 
other meetings, he said that the shareholders when 
they placed money in the Company had to place it 
as a gamble. Mr. Beyer had always backed the 
shareholders up, those who had placed a lot of 
money in the Company and said it was not quite fair 
to them to lose a lot of money in a Company of

In the
Supreme Court 
of Kenya,

Defendants' 
Evidence.

Ho.11.

Baron U.C.S. 
Akerhielm.
Cross- 
Exam inat ion - 
continued.



160.

In the
Supreme Court 
of Kenya.

Defendants' 
Evidence*

Ho.11.

Baron U.C.S. 
Akerhielm.
Cross- 
Exam inat ion - 
continued.

this description, while the smaller 
could have a gamble".

shareholders

MR. SALTER: Did you ever make remarks to Mr.Faugust 
about 'having a gamble 1 ? Have you ever used that 
word? A. No

Q. Why do you shrink from it? 
used that word.

A. 1 have never

Q. Why did you really retire as a Director of this 
Company in 1949? A. I retired for one reason; 
rumours that your plaintiffs spread about me; the 10 
rumour was that I had collected a lot of money and 
used a lot of money privately and there was no 
truth in that. I have never seen a cent from Dan- 
tile Ltd.

Q. Now on page 19» of the typed transcript, refer 
ring to my learned friend's cross examination, the 
last question but one:
"Mr. Morgan: "Now what I want to suggest is that 
the real conversation was something like this; that 
Mr. Svend Thornsen in Denmark had been experimenting 20 
and he had found a way of making a much better tile 
and that the Baron thought it might be a good idea 
to explore the new processes and giving up the 
Muritas process and starting a new process of his 
own? A. I don't remember on that occasion that 
that was brought up, but that subject has been dis 
cussed, but I don't remember at what meeting that 
was ".

MR. SALTER: Pausing there for a moment, the situa 
tion was this, that you or the Company had obtained 30 
certain findings on the manufacture of what might 
be called the old tile, the tile referred to in 
Exhibit 2. Did you decide to abandon that and start 
an entirely new process? A. We were thinking 
about it.

Q. When? A. It never came that far; it was 
naturally up to the Directors to try to improve.

Q. Yes, that sounds very nice, but did you consult 
your shareholders about that? A. Not to my know 
ledge. 4-0

Q. Now on page 20 of the typescript:
"Now why I must press this a little bit is that the 
Baron is coming here to say on oath that Mr. Svend
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Thomsen had discovered a much "better tile and in 
view of the fact that it was obviously more diffi 
cult to make a better tile, they are considering 
not the Muritas process but some other process? 
A. I think that is correct.

Q. When did you think about this? A. Some corres 
pondence from Mr. Svend Thornsen in Denmark,that was 
about the time of the circular letter.
Q. You said in Denmark; Mr. Thornsen did not ar 
rive until the end of 1948. What I am putting to 
you is this; are you saying we had gone away from 
the tile mentioned in Exhibit 2 and we were experi 
menting with a ne~; process? A. Not at the time 
when the circular was sent out. Six months later, 
yes.

Q. Did you consult the shareholders about that? 
A. I did not.

Q. Did you on several occasions assure Mr. Faugust 
and his wife that everything was going on all right? 
A. It might be possible I did so.

Q. That would not be correct, would it? 
v;ould be correct.

A. It

Q. Why? A. We were still trying to get a plot; 
we have the machinery out; we had ordered the plas 
tic paint; we had part of the cement out; we were 
preparing drawings for the buildings and so on; in 
other words, we hoped to start at an early date.
Q. Was it your idea that everything was going on 
all right? A. It often takes longer than we ex 
pect.

Q. Is the position this, that you never acquired 
the plot at all? A. We certainly did.

Q. Was the plot ever transferred to your Company? 
A. To my knowledge I think so. I have been to 
the Land Office and we got the number and we had 
the plot surveyed.

Q. Was it transferred? A. That I am not sure about; 
it was allocated in any case.

Q. Mb\v the position is this; you 
on the strength of this circular; 
that? A. Most certainly.

got your money 
you agree with
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Q. And correct me if I am wrong; no plot was ever 
transferred to the Company? No tiles were ever pro- 
duced "but experiments were carried out with regard 
to the new process? A. No, I don't agree. Every 
thing was done to start the Company as early as 
possible, "but the shipment was delayed; it was 
just after the war. It was in the new Industrial 
Area we investigated several plots. The Industrial 
Area was a completely new area; we could not get 
plots before October. We then had the plans passed 10 
in March and I retired on the 19th March.

Q. Now before you received the money from these 
plaintiffs, did you tell them that some of the 
shares in this Company which you describe as sub 
scribed capital, had not been paid for in cash, but 
had been paid for in consideration other than cash? 
A. He never asked me. We have got all the informa 
tion recorded,

MR. SALTER: You have just told My Lord that all the 
money was subscribed on the strength of this com- 20 
plete circular Exhibit 2. Did you mention that 
the shares were subscribed or allotted in respect 
of consideration other than cash? A. The formation 
expenses were all costs in connection with the form 
ation.

Q. Do you suggest that a person who admittedly has 
no knowledge of business, who is in fact a farmer, 
would understand by formation expenses that shares 
had been taken up for consideration other than money? 
A. But it says formation expenses; it very clearly 30 
says it is formation expenses; which is costs on 
the formation of the Company.

Q. I am putting to you that people who have no 
knowledge of business companies etc. do you suggest 
that they would understand at once what you mean? 
A. They most certainly should do.

Q; And would you tell My Lord that the reason is 
that they never asked you? Do you say that the 
reason you never made the point very clear was be 
cause they never asked you? A. No, cash is re- 40 
ceived in any case.

Q. You told my learned friend that you thought you 
had found a buyer for this concern; that I think 
was March, 1949? A. No, you could call it a buy 
er or investor whichever you like; it was in the 
middle of 194-8. He wanted to invest a lot of money.
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Q. And did you put him off? 
clients put him off.

A. No, I think your

Q. But that would have been very much against their 
interest? A. No, because they were still in the 
Company at that time.

Q. My recollection is that you said you had found 
a buyer, but that he had become disinterested? Are 
you seriously suggesting that having taken these 
people's money on the strength of this circular, the 

10 project having turned out a disaster for everyone, 
are you seriously suggesting that it is due to some 
action on part of the plaintiffs? A. No, I am 
not.

COURT ADJOURNED AT 4.5 p.m. 

COURT RESUMED AT 10.45 a.m. 

ON WEDNESDAY, the 2nd FEBRUARY, 1955.

D.W.I. Baron Uno Carl Samuel Akerhielm reminded on 
former oath.

REXMN.

20 MR. MORGAN: Baron Akerhielm you were asked by Mr. 
Salter quite a lot about transferring rights yester 
day afternoon and I want to re-examine you by what 
you mean by transfer. Have you ever bought or sold 
land? A. Yes.

Q. And how or what form do the negotiations, deal, 
buying and selling, take? A. You usually start 
with an agreement of sale; then very much later on, 
you get a deed of transfer.

Q. This agreement for sale; I am talking of land 
30 transactions at the moment; is it always in writ 

ing or is it sometimes verbal? A. It can be 
verbal.

Q. And is verbal binding? A. Both are binding.

Q. Analogising assignment of rights and options to 
deal of land with which you are well familiar, what 
stage of the deal would you reach at the time you 
sent out the circular? A. The stage of agree 
ment for sale.
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put in by consent; there was some objection if I 
remember correctly; may I see that Exhibit 8 the 
letter from Mr.Hollister dated 23rd March, 1948. 
And what do you say about this letter of Mr.Hollis- 
ter's dated the 23rd March? What is that talking 
about? A. The agreement for sale had preceded 
that letter; there is therefore, talking about the 
second stage, formal documentation.

Q. How when Mr. Salter was cross examining you, he 
spoke at some length to you about a letter dated 10 
the 7th January, 1948, from Beyer's Corporation. I 
think it clearly came from Dantile Ltd. to Muritas 
Ltd. and it was roughly in these lines; it was the 
first letter in Exhibit 7: "There are a lot of 
rights and options vested in three private persons. 
We do not think this right and we would like these 
formally vested in Dantile Ltd." That was the 
form of the letter. You remember that? A. Yes.

MR. MORGAN; And during cross examination you kept 
using the phrase 'they transferred the rights to us 1 . 20 
Did your answer mean that at the time of writing 
the letter they had transferred the rights, or did 
it mean at the sending out of the circular that it 
transferred the rights to you? A. At the time of 
the circular they had been transferred,

Q. Now turning to this agreement for sale; first 
of all, would you tell His Lordship who were the 
three persons mentioned in the letter? A. Mr. Eric 
Von Huth, Mr. D.G. Stewart, who also acted for the 
third party. 30

Q. Who was the third party? A. Mr. Ole Beyer.

Q. And this agreement of 29th November, 1947; I am 
not at all sure that it is not part of the agreed 
correspondence. This signed agreement Exhibit 'E' 
which is dated 29th November, 1947, in a nutshell, 
what does it confer on Muritas and by whom? A. It 
confers the right of Kenya and Uganda on to Mr.Eric 
Von Huth. For the remaining countries Mr.Eric Von 
Huth as third party had a second option.

Q. This letter having been dispatched from Kenya 40 
to Denmark in February, 1948, was anything done and 
did anything happen in Nairobi, independent of that 
letter? A. ?\Fe had a meeting with Mr.D.G.Stewart.

COURT: May I see that exhibit?
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MR. MORGAN: The witness has slipped up; he has no 
clear recollection of it.

COURT: Presumably it is signed on behalf of Dantjle 
Ltd,

MR. MORGAN: In point of fact, Mr. Eric Von Huth.

Q. What happened to these first options which are 
mentioned in that agreement which are held by the 
three in Mr. D.G. Stewart? A. Mr. D.G. Stewart 
agreed to transfer his rights to Dantile Ltd.

10 Q. Was that between the 7th January and the 23rd 
February. A. It was before we sent out the cir 
cular and it v/as confirmed in writing prior to that 
date, before we sent out the circular.

COURT: Before you sent out the circular? A. Yes.

MR. MORGAN: Now I am in some difficulty, My Lord. 
I had these written confirmations signed by Mr.D.G. 
Stewart, and Mr. Salter has objected to their ad- 
mis sibility, as Mr. Stewart is apparently not call 
ed. There was written confirmation.

20 MR. SALTER: Objection. Contents of document which 
are inadmissible.

MR. MORGAN: We say in a certain letter, we have con 
tracts which my learned friend objects to.

COURT: This witness can say that a particular let 
ter ?;as received by Dantile Ltd. of which he was 
then a Director,

MR. SALTER: My learned friend knows perfectly well 
the grounds of my objection to this. He has shown 
a letter which is purported to be written by Mr.D.G. 

30 Stewart and a co-defendant. It is perfectly admis 
sible for the co-defendant to be called and so I 
resent that letter. Anything which this witness 
says is inadmissible.

MR. MORGAN: And yet my learned friend reads from 
a letter by Mr. Ole Beyer in Denmark; I cannot under 
stand you Mr. Salter. It is not returning the honour.
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The answer is that Mr. Ole Beyer can

COURT: This letter was not laid before the Board
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of Dantile Ltd. I suppose this witness 
it.

could prove

MR. SALTER: This witness is saying that he believes 
this, that and the other and that there was a con 
tract.

COURT: He is saying that it had been.

MR. SALTER: At the present moment something is 
being treated as a contract which at the present 
moment is not a contract at all. A contract is some 
thing which is usually in the form of exchange of 10 
correspondence, a document or something like that.

COURT: I would have thought it was possible to have 
obtained from this witness the grounds of his state 
ment he has just made; that is, the transfer of 
rights was confirmed in writing before the circular 
letter was issued.

MR. SALTER: If it is the case that a letter was 
placed before the Board and considered and in fact, 
was confirmation of a contract, then I withdraw my 
objection at once. 20

COURT: He says, he has told us, that Mr.D.G.Stewart 
had had the first option and agreed to transfer his 
rights.

MR. SALTER: What has been confirmed in writing? 

COURT: Agreement to transfer.

MR. SALTER: An agreement is an offer and accept 
ance and. not an offer of transfer. This letter can 
be strictly proved quite easily, by the co-defendant.

MR. MORGAN: It may not be proved to prove the actual 
transfer, but it is admissible; that is, admissible 30 
for the grounds.

COURT: The position is that this witness has said 
that they had an agreement for transfer of those 
rights; possibly as lawyers, we may think it is 
not an agreement.

MR. SALTER: If this witness says that there was a 
discussion at the Board Meeting and this man was 
considered, I have no objection whatsoever. What I 
object to is that this witness seeks to put a let 
ter to him which is not, in my submission admissible 40



167.

in evidence; that is what I object to. I have not 
objected to other documents, although they were not 
admissible, in my submission.

In the
Supreme Court 
of Kenya.

COURT: I think if this witness is now asked 
grounds on which he has made this statement.

the
Defendants 1 
Evidence.

MR. MORGAN: Perhaps I can go back to the previous 
answer. You said you had a verbal discussion with 
Mr. D.G. Stewart about the prior option. So you did 
have a meeting with Mr. Stewart, who is away? 

10 A. Myself, Mr. Eric Von Huth and Mr. Ole Beyer.

Q. And what was agreed at that meeting? A. It was 
agreed Mr. D.G-. Stewart should transfer all his 
rights to Dantile Ltd.

Q. And you have said, I do not knov/ how far Mr. 
Salter may object to the letter, that there was 
some written confirmation? A. He did agree at 
the meeting to transfer all his rights,

Q. I am satisfied with that; a verbal agreement 
is sufficient. Was there consideration? A. Yes, 

20 there was. He was given the patent right for
South Africa as compensation and that was also con 
firmed in writing.

Q. And all this you have said, was between this 
letter to Denmark and before you sent out the circu 
lar? A. It was.

Q. Now what about Mr. Eric Von Huth? Again you 
were talking to Mr, Salter yesterday; they had trans 
ferred their rights; what had Mr. Eric Von Huth 
done by way of transfer of rights? A. He had also 

30 agreed to a transfer; it was also confirmed later. 
That was confirmed later in the minutes.

Q. Now I just want to ask one or two other short 
points. Mr. Salter was upset that you had described 
something new which had been going on for eighteen 
months. Would you elaborate what you mean by'new 1 ? 
A. It was a modern product and it was definitely 
new in Kenya or Africa.

COURT: This is Muritas?

MR. MORGAN: Yes, Muritas cold process tile.

40 MR. MORGAN: And I want this absolutely clear; at 
the time of the sending out of the letter, had you
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heard of a new and better tile, or did it come after 
the sending of the circular? A.After the circular.

Q. And when you resigned for reasons which you 
gave to Mr. Salter, you said in fact you signed a 
Declaration of Solvency? A. I did,

Q. And I think Mr. Seex said that at that time the 
shares were worth roughly Shs.15/- per share?

COURT: Is that correct?

MORGAN: When did you resign Baron Akerhielm? 
A. March 1949.

Q. I am interested in what Mr. Seex said the shares 
were worth at the time of your resignation. Forget 
Mr. Seex; perhaps that is not correct. ?/ere the 
shares worth something at any rate, at the time of 
your resignation? A. In my view, definitely, yes.

COURT: Who resigned in March, 1949?

MR. MORGAN: Forget the Shs.15/- I think I misled 
you over that, "but the shares were definitely worth 
something. A. Yes, they were definitely worth 
something.

REXMN.

MR. STEPHEN: It was suggested Baron Akerhielm 
that you were sheltering behind Mr.Hollister. What 
experience of Company formations had you and your 
colleagues? A. None, My Lord, or hardly any.

Q. And of patents? A. None whatsoever.

Q. Now if you were forming a Company today, would 
you consult any class of professional person? 
A. I would certainly see a lawyer.

Q. And for what did you consult Mr. Hollister?
A. To see that everything was correctly made; that
all figures and everything would be checked by him.

Q. Now can you say whether Mr. Eric Von Huth got 
any consideration for agreeing to transfer his 
rights. A. He didn't, except in Denmark.

Q, And you told us yesterday that you discussed 
with Mr. Eric Von Huth and Mr. Ole Beyer these let 
ters from Mr.Dan Christensen and Mr. Viggo Ottesen

10

20

30
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and others which were written about January, 1948. 
Do you remember that? A. I do.

MR. STEPHEN: Were you satisfied with those dis 
cussions? A. I was.

Q. Did Mr.- Ole Beyer express to you any qualms or 
satisfaction? A. He was satisfied, too.

Q. And what was Mr. Eric Von Huth's decision? 
A. He was also satisfied.

Q. Thank you.

10 COURT: There is one point on this last answer; the
witness has said that he had no consideration.
A. That is what I said; except in Denmark.

MR. MORGAN"! He was Director and co-owner of shares 
in the Company and it was naturally in his interest 
that the Company should get as much as possible. He 
got no extra payment for the transfer of the patent 
right, My Lord.

MR. MORGAN: I think Mr.Seex said he got something 
as concessionaire for Kenya and Uganda.

20 COURT? Yes, I have seen it on the record somewhere.

MR. MORGAN: I am not calling any evidence, other 
than Baron Akerhielm and that is the close of the 
1st defendant's (Baron Akerhielm) case, and it is 
also the close of the case for the 2nd defendant (Mr. 
Eric Von Huth).

COURT: I thought the case as against the 2nd defen 
dant was withdrawn?

30

MR. COULDREY: 
Rule 2.......

The situation is that where Order 25

COURT: Here is my note: "The 2nd defendant is 
dead and it is definitely stated that we are not 
proceeding against him".

MR. COULDREY: The position is that the procedure 
is laid down in Order 25 Rule 2; "Where one defen 
dant died and the cause of action survives against 
the other defendant, the Court merely makes a note 
to that effect on the file and the suit proceeds 
against the other defendant",
MR. MORGAN: It looks as if the case against the 2nd
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defendant was withdrawn, and the exhibits marked D2 
should have "been marked Dl. Only the defendant I 
appear for, defendant 1, Baron Akerhielm, I have now 
finished his case, except for the right to address 
Your Lordship.

MR. STEPHEN; Appearing for the 3rd defendant Mr.Ole 
Beyer, I am calling no further evidence Your Lord 
ship.

Address by: (1) Mr. Stephen.

Address by: (2) Mr. Morgan.

Address by: (3) Mr. Clive Salter, Q.C,

10

No.12.

Judgment of Mr. 
Justice Corrie, 
18th May 1955.

No. 12. 

JUDGMENT OP MR. JUSTICE CORRIE.

Civil Case No. 1055 of 1951.

ROLF DE MARE
GUY MAGNUS ALEXANDER I1 AUGUST
BARBRO FILHELMINA ELISABETH ̂ AUGUST Plaintiffs

v.
BABON UNO CARL SAMUEL AICERHIELM 
ERIC VON HUTH 
OLE BEYER Defendants

20

JUDGMENT

On the 20th March, 1948, the Defendants regis 
tered a Company called DANTILE LTD., for the pur 
pose of manufacturing tiles in Kenya by a cold pro 
cess.

The Plaintiffs allege that a letter (Exhibit 2) 
signed by the Defendants was issued by them for the 
purpose of inducing persons to purchase shares in 
the Company. One copy of this letter, which I shall
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refer to as the Circular Letter, dated the 24th 
February, 194-8, was sent to the 1st Plaintiff; 
another copy, dated the 23rd February, 1948, was 
sent to the 2nd Plaintiff. The 3rd Plaintiff is 
the wife of the 2nd Plaintiff.

The letter in question contained the following 
statements:
(a) "The tile has been produced and sold success 

fully in Denmark".
10 (b) "We have procured the Patent Rights for most 

countries in Africa, India and Pakistan."
(c) "About one third of the Capital has already 

been subscribed in Denmark,"

The Plaintiffs allege that each of these state 
ments was untrue; and that in particular, the De 
fendants had not procured the Patent Rights for most 
countries in Africa, India and Pakistan; nor had 
one third of the Capital already been subscribed in 
Denmark.

20 The Plaintiffs also observe that the Defendants 
omitted to state in the Circular Letter that free 
shares were to be issued to each of them as well as 
to other persons. The Plaintiffs allege that the 
Defendants, at the time when they made the represen 
tations in question, either knew them to be false 
and untrue, or made them recklessly, not caring 
whether they were true or false.

The Plaintiffs state that, acting on the faith 
of such representations and believing them to be 

30 true, they purchased shares in the Company as 
follows:

1st Plaintiff 500 Ordinary Shares for Shs.
10,000/-j

2nd Plaintiff 1,500 Ordinary Shares for Shs.
30,000/-

and 250 Preference Shares for Shs.5,000/- of which 
he gave to the 3rd Plaintiff 500 Ordinary Shares 
and 250 Preference Shares, which ?\/ere registered in 
her name.

40 The Plaintiffs further allege that the shares 
have ever since been worthless, or worth much less 
than the price they paid, and in consequence the 
Plaintiffs have suffered damage as follows:
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1st Plaintiff Shs. 10,000/~
2nd Plaintiff Shs. 20,000/- or alternatively

Shs.35,000/-
3rd Plaintiff Shs. 15,OCX)/- or alternatively 

nil as they have lost the interest thereon and the 
use thereof.

By his defence the 1st Defendant, Baron Aker- 
hielm, denies that the representations in question 
were false. He further maintains that if any of 
the representations was false, he had reasonable 10 
grounds to believe, and did up to the time of the 
allotment of shares and thereafter, believe, that 
each such representation was true; and that he act 
ed in all matters in perfect good faith and neither 
fraudulently nor with intent to deceive.

The 1st Defendant, also maintains that the 
Plaintiffs relied on their own judgment in sub 
scribing for shares: he denies that the shares are 
now worthless and claims that if they have dropped 
in value, this is largely due to the actions of the 20 
Plaintiffs.

The 3rd Defendant Mr. Ole Beyer, has entered a 
defence to the same effect.

At the commencement of the hearing it was 
stated that the 2nd Defendant, Eric Von Huth, is now 
dead, and that the Plaintiffs have dropped their 
claim as against his estate.

The Plaintiffs also withdrew the claim, made by 
them in their Plaint, that the Circular Letter was 
a prospectus giving them the right to compensation 30 
under Section 38(1) of the Companies Ordinance.

The action is, therefore, one of deceit. To 
determine precisely what the Plaintiffs have to 
prove, the Court need not look beyond the Judgment 
of the House of Lords in DERRY v, PEEK, decided in 
1889 and reported in 14 Appeal Cases at page 337 et 
seq.

The head note to that Report reads as follows:

"In an action of deceit the Plaintiff must 
prove actual fraud. Fraud is proved when it 40 
is shown that a false representation has been 
made knowingljr, or without belief in its truth,
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or recklessly, without caring whether it be 
true or false.

A false statement made through careless 
ness and without reasonable ground for believ 
ing it to be true, may be evidence of fraud, 
but does not necessarily amount to fraud. Such 
a statement, if made in the honest belief that 
it is true, is not fraudulent and does not 
render the person making it liable to an action 

10 of deceit."

Perusal of the Report shows that this head-note 
correctly records the view of all the noble Lords 
by whom the Appeal was heard.

It follows that, in order to succeed,the Plain 
tiffs must prove;
1. That the Circular Letter contains one or more 

false statements;
2. That such statement was not made by the Defen 

dants in the honest belief that it was true;
20 3. That by reason of such false statement the

Plaintiffs were induced to buy shares in the 
Company;

4. That in consequence, the Plaintiffs have suf 
fered loss;

5. As regards the 3rd Plaintiff, Mrs. Barbro
Wilhelmina Elizabeth Faugust, that she has a 
cause of action.

The material facts are as follows:

The late Mr. Erik Von Huth, who was originally 
30 named as the 2nd Defendant, while on a visit to Den 

mark, became interested in a process for the manu 
facture of tiles without firing, patented in Denmark 
by a Company of the name of Muritas A/S.

Mr, Von Huth thought that the tiles might pro 
fitably be manufactured by this process in Kenya 
and got in touch with Mr. D.G-, Stewart, an Account 
ant practising in Nairobi. Subsequently, he came to 
Kenya and invited the 1st and 3rd Defendants to take 
part with him in the enterprise.

40 On the 29th November, 1947, an Agreement was
signed in Denmark between Muritas A/S (thereinafter 
called the Vendor) and Mr. Erik Von Huth on behalf 
of DANTILES EAST AFRICA LIMITED (thereinafter call 
ed the Purchaser).
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The first three clauses of this Agreement 
as follows:

are

(I) The Vendor agrees to assign unto the purchaser 
the sole right of exploitation within the 
territories (the countries, the governmental 
districts) of Kenya and Uganda in East Africa 
of the manufacture of MURIT tiles which is 
patented in this country, with priority right, 
by the vendor's application for Danish letters 
Patent of November 5th, 1946, Ho. 4330.

(II) The purchaser's right of exploitation shall be 
limited to the aforesaid two territories,with 
in which he shall be entitled to manufacture, 
sell and advertise MURIT glazing powder or 
MURIT products of any kind, while the purchas 
er must not in any other territory (country or 
governmental district) undertake any of the 
above-mentioned acts before a special agreement 
concerning such exploitation has been entered 
into with the vendor in regard to each terri 
tory (country or governmental district).

However the purchaser shall be entitled 
to sell a quantity not exceeding 20,000 MURIT 
tiles for the purpose of introducing the arti 
cle in any other territory in which the vendor 
has not advised the purchaser that he has, by a 
final agreement, assigned, the right of ex 
ploitation to a third party.

(Ill) By an option on the right of 
the MURIT AS patent ins

exploitation of

1. Abyssinia
2. Belgian Congo
3. Madagascar
4. Mosambique
5. Nyasaland
6. Northern Rhodesia
7. Southern Rhodesia
8. South West Africa
9. Natal

10. Transvaal-Orange
11. Cape Colony
12. Tanganyika
13. Zanzibar
14. The Indian Empire with Ceylon
already given to a third party, the vendor is, 
until further, prevented from assigning to 
the purchaser the right of exploitation in the 
aforesaid 14 territories. However, the vendor

10

20

30

40
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declares himself to be willing, if the third 
party has not on or before June 30th, 1948,al 
ternatively October 1st 1948, carried out his 
option by concluding a final agreement of ex 
ploitation, to give the purchaser an option on 
the right of exploitation in all, respectively 
the remaining part of the 14 countries, for a 
consideration of £500. 0. 0, for each of the 
11 countries mentioned above under 3-13, and 

10 £1,000. 0. 0. for each of the countries men 
tioned under (1) and (2) and £5000. 0.0. for 
No. 14, the Indian Empire and Ceylon together.

However, in the event that a third party 
should acquire the right of exploitation for 
all, respectively part of the 14 countries,the 
vendor shall bind himself to include in the 
final agreement drawn up in this respect, stipu 
lations concerning a definite limitation of 
the right of exploitation within the countries

20 in question, and concerning liquidated damages 
to be paid by such third party for manufactur 
ing, selling or advertising the MURIT products 
of such third party outside the countries in 
question, such liquidation damages to be not 
less than £250. 0. 0. for each of the 13 coun 
tries first mentioned and £1,500. 0. 0. for 
(14) the Indian Empire and Ceylon; and to as 
sign to the purchaser the right to the said 
liquidated damages when the purchaser to the

30 vendor establishes the possibility of the third 
party having exceeded his right of exploita 
tion, and undertakes for his own account to 
collect the liquidated damages.

In this connection, however, reservation 
shall also be made as to the right of effecting 
an introductory sale of not more than 20,000 
tiles as outlined under II, paragraph 2.

The 1st Defendant, Baron Akerhielm, has stated 
in evidence that the third party referred to in 

40 Clause 3 consisted of Mr. Von Huth and Mr.D.G.Stewart. 
He has also stated that an Agreement was come to 
whereby Mr. D.G-. Stewart surrendered his interests 
except as regards South Africa; and that Mr. Von 
Huth also agreed to transfer his rights under Clause 
III to DA1TTILE LIMITED.

No evidence in writing of the Agreement with 
Mr. D.G. Stewart is before the Court. As regards 
the Agreement with Mr. Von Huth, Baron Akerhielm
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In the stated that Mr, Von Huth agreed verbally to trans- 
Supreme Court fer his interests before the Circular Letter was 
of Kenya. issued. This Agreement was subsequently confirmed

in writing by an unstamped memorandum (Exhibit "H")
^2 i*1 "k*16 following terms:

of Mr "* ^ ' Erik Von Huth» the undersigned, hereby
orrip' transfer all my rights which I may possess in

wo ?Q?R A/S MURITAS, Copenhagen, to DANTILE LIMITED,
continued. Nairobi. Nairobi 2nd April, 1948."

The Circular Letter which forms the basis of 10 
the claim by the Plaintiffs is in the following 
terms:-

"The undersigned are forming a Private Limited 
Company in Kenya for the purpose of producing 
a cold process tile, used for bathroom etc, 
The tile has been produced and sold success 
fully in Denmark.
We have procured the patent rights for most 
countries in Africa, India and Pakistan.
About a third of the capital has already been 20 
subscribed in Denmark and the necessary machin 
ery for the first unit has been purchased and 
is already on its way to Kenya and the machin 
ery for the second unit is on order.
We have realised from conversations that most 
of our Scandinavian friends are very interest 
ed in this project and anxious to subscribe 
some Capital.
For your information we enclose herewith a 
Memorandum showing the proposed formation of 30 
the Company and a statement of the expected 
profit and loss account for the first year.
Will you please let us know at your early con 
venience whether you wish to take up any shares.
Any further information you may like to have 
will gladly be given by us at our offices c/o 
Beyer's Kenya Corporation, Kingsway Street, 
Nairobi."

Attached to this letter was a form of subscrip 
tion for shares and also a two page "Memorandum on 40 
DANTILE LIMITED." "STRICTLY PRIVATE AND CONFIDENTIAL. 
Not for publication." This memorandum was separate 
ly signed by the Defendants.

There was also attached an account headed 
"Expected Production Account for the first six months
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with one unit," and another account headed "Expected 
production Account for the second half year with 
two Units." The latter account was dated the 29"th 
January, 1948, and was signed by the Defendants.

It is common ground between the parties that 
the documents annexed to the Circular letter must 
be taken as part of it and that the statements con 
tained in the letter must be read in the light of 
those in the annexures.

10 The 1st and 2nd Plaintiffs having read and 
considered this Circular Letter subscribed for 
shares in the Company. The 2nd Plaintiff, who had 
discussed the matter with the 3rd Plaintiff, had 500 
Ordinary Shares and 250 Preference Shares register 
ed in her name. The purchase money for these 
shares was paid by the 2nd Defendant.

A considerable body of evidence has been given 
as to the subsequent history of the Company, of which 
the Defendants became the Directors, Mr.Erik Von 

20 Huth being appointed Managing Director.

Of later events, however, all that need be 
said is that no tiles ?/ere ever produced by the Com 
pany; that on the 30th August, 1950, on the applica 
tion of the Plaintiffs, Mr. E.B. Seex, Chartered 
Accountant, was appointed by the Court as Inspector 
to inspect the affairs of the Company; and that the 
Company has now gone into liquidation, Mr.Seex has 
given evidence in this action, and his Official Re 
port has been put in evidence.

30 Before dealing with the alleged misrepresenta 
tions it will be most convenient to consider the 
Plaintiffs' point that the Defendants omitted to 
state in the Circular Letter that free shares were 
to be issued to each of them, as well as to other 
persons.

In taking this point, the Plaintiffs appear to 
be under the impression that shares were being 
issued to the Defendants and others as free gifts, 
without the recipients making any return. Clearly, 

40 this was something which no Company could do; and 
if the Plaintiffs had thought fit to enquire, they 
would have discovered that the shares issued to the 
Defendants and Mr. Dan Christensen were in con 
sideration of their services in the formation of 
the Company, and that shares had been issued to 
MURITAS A/s in payment for the agreement to assign
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their patent. As the Circular Letter contained the 
paragraph "Any further information you make like to 
have will gladly be given "by us at our offices", it 
is clear that the Plaintiffs have only themselves 
to blame if they made on enquiry as to the issue of 
shares for considerations other than cash.

I will now consider the representations 
the Plaintiffs allege to be false.

which

The first of these is that: "The tile has 
been produced and sold successfully in Denmark," 10

This claim, however, was abandoned by Mr, 
Salter in his closing address on behalf of the 
Plaintiffs.

He then said:

"The evidence, I think, cannot be challenged. 
The evidence is that this was the tile which was 
produced some time during the Warj may be not of 
particularly good quality, but which sold rapidly 
up to the middle of 1948 in Denmark."

It need only be added that the 1st Defendant 20 
has stated in evidence: "I saw figures as to pro 
duction costs and sales figures for one factory in 
Denmark."

I hold therefore, that the statement that: 
"the tile has been produced and sold successfully 
in Denmark" was true,

I will now deal with the statement that-."About 
a third of the Capital has already been subscribed 
in Denmark."

It was argued by Mr. Salter on behalf of the 30 
Plaintiffs that "subscribed" means subscribed in 
cash; and that to include in this terra shares is 
sued for a consideration other than cash is mis 
representation.

In support of this argument he has cited the 
judgment in ARNISOIT v. SMITH, decided in 1889 and 
reported in 41 Chancery Division at page 348.

For the defence, it was submitted that this 
judgment is not wholly to be relied upon in view of 
the judgment in DERRY v. PEEK, to which reference 40 
has already been made, which was decided later in
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10

20

30

the same year. That is a question, however, which 
need not be determined for the purpose of this suit.

If the phrase: "About a third of the Capital 
has already been subscribed in Denmark" stood alone, 
a reader might reasonably infer that this meant 
subscribed in cash. When, however, he turned to 
the second pa^e of the "Memorandum on DANTILE 
LIMITED" attached to the Circular Letter, he would 
find the following under the heading "Specification 
of Capital Required."

Patent Right Shs,
Formation expenses
Travel account
Machinery and Plant plus freight
Exchange Danish Kr. to £
CAPITAL ALREADY SUBSCRIBED:

18,000.00
37,000.00
4,000.00
9,500.00

._li_5QO_._QQ 
70,000.00

Prom this it is clear that the "Capital Al 
ready Subscribed" included shares issued for con 
siderations other than cash; indeed upon the face 
of it, it would appear that it consisted entirely 
of such share s.

If the Plaintiffs had any doubt as to the 
meaning of these items they Ixad only to enquire at 
the Company's offices. Actually, the 2nd Plain 
tiff did go to the office and make enquiries before 
he signed his cheque for the purchase of shares in 
the Company, but there is no evidence that he then 
made enquiries as to the Capital subscribed in 
Denmark.

The proposed Capital of the Company was Shs. 
220,000.00 of which, as shown in the Memorandum 
Shs.70,000.00, had already been subscribed. Thus 
the statement to which the Plaintiffs object would 
be true, provided that the whole Shs.70,000.00 had, 
in fact, been subscribed in Denmark. This is an 
aspect of the matter upon which Mr.Salter has not 
laid any stress, but it is clearly important.

The Register of Shareholders Jn DANTILE LIMITED 
has been put in evidence as part of Exhibit 5. In 
this Register the names and addresses of all Share 
holders are entered, with the value in Pounds of 
the shares allotted to them, respectively.
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Upon examination of the Register it will be 
noted that the only shareholders with addresses in 
Denmark are as follows :-

NAME
HAROLD DA.¥ 
A/S 1URITAS

£ 1,425

£ 1,750

If to this amount there be added the value of 
the Shares registered in the name of Eric Von Huth 
for services rendered by him in Denmark; £1,100, we 10 
arrive at a total of £2,850, that is to say Shs. 
57,OOO/- : which falls short by more than Shs. 
16,000.00. of a third of the total Capital of the 
Company.

On this ground I hold that the statement that 
"About a third of the Capital has already been sub 
scribed in Denmark" was untrue.

The third statement on which the Plaintiffs 
base their claim is that: "We have procured the 
patent rights for most countries in Africa, India 20 
and Pakistan."

The position at the time when the Circular 
Letter was issued that under the Agreement made on 
the 29th November, 1947, between Muritas A/S and 
DAITILE EAST AP.tlCA LIMITED, (Exhibit "E") Muritas 
had agreed to assign to DAM'ILE the sole right of 
exploitation within the territories of Kenya and 
Uganda. There is no evidence that any attempt had 
then been made to register the patent rights in 
Kenya and Uganda; or indeed, to take the necessary 30 
preliminary stop of registration in the United 
Kingdom. As far, therefore, as Kenya and Uganda 
are concerned, it was untrue to say that the De 
fendants had procured the patent rights. No patent 
rights for Kenya or Uganda were then in existence.

As regards the other African Territories and 
as regards India and Pakistan, according to the 
unconfradicted evidence of the 1st Defendant, the 
option held by Mr. Von Huth and Mr. D.G-. Stewart 
had been split; Mr. D.G. Stewart retained the sole 40 
right to exercise the option in respect of the 
South African provinces mentioned in Clause 3 of 
the Agreement, and surrendered his right as regards



181.

the remaining territories mentioned in that Clause 
to DANTILE LIMITED, to whom also Mr. Von Huth had 
transferred his interests in the option.

Assuming that this is a correct statement of 
the position~at the time when the Circular Letter 
was issued, while it was clearly not the fact that 
the Defendants had "Procured the patent rights for 
most countries in Africa, India and Pakistan1' as 
stated in the Circular Letter, it was not untrue 

10 to say, as was stated in the attached Memorandum, 
"The Company hold the option for several other 
countries in Africa, India and Pakistan."

The next question is whether the Defendants 
honestly believed that the statements in the Cir 
cular Letter and Armexures were true.

The 1st Defendant Baron Akerhielm has given 
evidence and has been examined and cross examined 
at considerable length. He stated: uWe prepared 
the rough draft of the Circular Letter which was 

20 finally settled by Mr. Hollister, the Company's 
Lawyer. We then signed it and I did not consider 
that anything in it was untrue" ..... "It was quite 
true that the tile had been produced and sold in 
Denmark. As regards the patent rights, that was 
a true statement according to my information. It 
was also true that one third of the Capital had 
been subscribed in Denmark" ..... "I think the 
wording of the Circular Letter was settled by Mr. 
Hollister. We prepared the first draft" ..... "I 

30 saw figures as to production costs and sales figures 
for one factory in Denmark" ..... "I was relying 
upon Mr. Hollister to get everything straight. I 
knew nothing of patent procedure. Before the Cir 
cular Letter went out Mr. Hollister had all Con 
tracts, letters and Agreements before him. The 
wording of the Circular Letter was Mr. Hollister's 
and I was satisfied with, it" ..... "The "Specifica 
tion of Capital Required" was prepared by Mr.Hoi- 

40 lister with assistance from Mr. Von Huth."

The Plaintiffs have put in evidence a letter 
dated the 23rd March, 1948, from Mr. Hollister to 
the Secretary, Dantile Limited (In formation) (Ex 
hibit c), which contains the following paragraph:

"We have searched the Patent Register here and 
the search revealed that so far, no Muritas
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Patents have been registered in this country, 
and we would suggest that you communicate with 
Muritas at the earliest possible moment and 
ask them to register their Patents in England, 
since English registration is essential prior 
to registration here. It is also necessary 
for Mr. "Vori Huth to write a letter to Dantile 
Limited whereby he agrees to transfer all or 
any of his rights with Muritas to Dantile 
Limited in consideration for shares in the 10 
Company and his employment as a salaried 
Manager. Also, you should get in touch with 
Mr. Alber and he should write a letter to Dan- 
tile Limited agreeing to transfer any rights 
he may have with Muritas to the Company in 
return for the share he will receive of the 
purchase money paid on the transfer of the 
South African rights to Mr. Stewart."

In view of the terms of this paragraph it is 
somewhat surprising that rather more than a month 20 
earlier Mr. Hollister, an Advocate, should have 
approved of the terms of the Circular Letter. Mr. 
Hollister however, has not been called to say 
that he did not approve and the evidence of Baron 
Akerhielm in this respect stands uncontradicted.

Having heard the evidence of Baron Akerhielm, 
I am satisfied that he signed the Circular Letter 
in good faith, honestly believing that the terms 
of that letter and of the documents attached to it 
were true. 50

The case as regards the 3rd Defendant Mr. Ole 
Beyer stands upon a different footing, as Mr.Beyer, 
though stated to be in Kenya at the time of the 
hearing of the action, has not seen fit to give 
evidence. There was, of course, no obligation 
upon Mr. Beyer to do so. It is for a Plaintiff to 
prove his case and there is, in general, no reason 
for a Defendant who is satisfied that the Plain 
tiff's case must fail, to give evidence on his own 
behalf. 40

The circumstances of this action, however, are 
somewhat unusual. This is an action of deceit, 
which involves an allegation by the Plaintiffs of 
fraud on the part of the Defendants; and fraud in 
such a case, has no mere technical meaning, but in 
volves moral turpitude. In such circumstances, it
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is surprising that Mr. Beyer who occupied an of 
ficial position, should not have been eager to come 
forward and deny the charges against him. In the 
absence of his evidence, the Court has to determine 
whether the Plaintiffs have made good their case 
against him.

The case established by the Plaintiffs is that 
two statements contained in the Circular letter 
have been held by this Court to be untrue. As

10 against this, there is in favour of Mr.Beyer, Baron 
Akerhielm's evidence that the terms of this Circu 
lar Letter and annexures were finally settled by 
Mr.Hollister, the Company's Lawyer, who had all the 
Contracts, Letters and Agreements before him. In 
such circumstances, Mr. Beyer was entitled to rely 
upon the accuracy of the wording of the Circular 
Letter and annexures as settled by Mr. Hollister, 
and honestly to believe that the statements con 
tained in them were true; and the Plaintiffs have

20 failed to prove that he did not, in fact do so.

The Plaintiffs' claim therefore, fails as 
against both Defendants, and their action must be 
dismissed.

The Plaintiffs will pay the costs of the 1st 
and 3rd Defendants.

O.C.K.Corrie,
NAIROBI, JUDGE. 

18th May, 1955. 
30 SEAL OP HER MAJESTY'S SUPREME COURT OF KENYA.
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40

No. 13.
(Heading as in No. 12) 

DECREE^

CLAIM for (1) Damages, (2) In the alternative, 
compensation under Section 38 (1) of the Com 
panies Ordinance Cap.288(3) Interest at Court 
rates, (4) Costs of the suit.

THIS SUIT coming on the 17th, 18th, 19th, and 31st 
days of January, and 1st and 2nd days of February, 
1955, for hearing and on the 18th day of May, 1955, 
for Judgment before The Honourable Mr.Justice Corrie,

No.13.

Decree.
18th July, 1955.
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in the presence of Counsel for the Plaintiff, Coun 
sel for the 1st Defendant, Counsel for the 3rd De 
fendant and in the absence of the 2nd Defendant 
who had died subsequent to the institution of the 
case, IT IS ORDERED that th..> Plaintiffs' suit 
against the 1st and the 3rd Tlefendants be dismissed 
AND IT IS FURTHER ORDERED that the Plaintiffs do 
pay to the 1st Defendant and the 3rd Defendant, 
their costs of the suit to be taxed.
GIVEN under my hand and the Seal of the 
Nairobi this 18th day of July, 1955.

Sgd. O.C.Z. Corrie,
JUDGE 

SUPREME COURT OF KENYA.
SEAL OP HER MAJESTY'S SUPREME COURT OP KENYA.

Court at 10

No.14.
Notice of 
Appeal.
25th May, 1955.

No. 14.
(Heading as in No. 12) 

NOTICE OP APPEAL

TAKE NOTICE that ROLF DE MARE GUY MAGNUS ALEXANDER 
FAUGUST and BARBRO WIIHEIMINA ELISABETH FAUGUST 
the Plaintiffs herein, being dissatisfied with the 
decision of the Honourable Mr.Justice Corrie given 
herein at Nairobi on the 18th day of May 1955, in 
tend to appeal to Her Majesty's Court of Appeal 
for Eastern Africa against the whole of the said 
decision.

DATED at Nairobi this 25th day of May, 1955.
Sgd. J.A. Coldrey,
KAPLAN AND STRATTON 

ADVOCATES FOR THE APPELLANTS.

The address for service of the Appellants is care 
of Messrs. Kaplan and Stratton, Advocates, Queens- 
way House, York Street, Nairobi.
Filed the 26th day of May, 1955, at Nairobi.

Sgd. R.H. Lownie, 
Dy. Registrar.

20

30
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No. 15

10

20

30

ATMJROBI

(In the matter of Intended Appeal)
ROLF DE MARE
GUY MAGNUS ALEXA.1DER FAUGUST
BARBRO WILHELMINA ELISABETH FAUGUST )

versus
BARON UNO CARL SAMUEL AKERHLELM and) 
OLE BEYER )

Appellants

Respondents

(Appeal from a Judgment and Decree of Her Majesty's
Supreme Court of Kenya at Nairobi (Mr. Justice

Corrie) dated the 18th day of May, 1955)
in

Civil Case No. 105 5 of 1951 
Between:

Rolf De Mare
Guy Magnus Alexander Faugust
Barbro Wilheliaina Elisabeth Faugust

and
Baron Uno Carl Samuel Akerhielm 
Erik Von Huth 
Ole Beyer

APPEAL

Plaintiffs

Defendants

Rolf De Mare, Guy Magnus Alexander Faugust 
and Barbro Wilhelmina Elisabeth Faugust, the Ap 
pellants above-named, appeal to Her Ma^ssty's Court 
of Appeal for Eastern Africa against the whole of 
the decision above mentioned on the following 
grounds, namely :-

1. THAT the learned trial Judge erred in law in 
disregarding the fact that the Respondents omitted 
to state in their circular letter that certain 
shares were issued or being issued in the Company 
Dantile Limited for a consideration other than 
cash.

In the Court 
of Appeal for 
Eastern Africa.

No.15.

Memorandum of 
Appeal.
25th July, 1955,
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2. THAT the learned trial Judge erred in law in 
finding that the Appellants bad only themselves to 
blame if they made no enquiry as to the issue of 
shares for a consideration other than cash.

3. THAT the learned trial Jridge erred in fact in 
not finding on the evidence that Appellants, or at 
any rate the Second Appellant, on his own behalf 
and on behalf of the Third Appellant did make en 
quiries of the Respondent Beyer as to the issue of 
Shares for a consideration other than cash. 10

4. THAT the learned trial Judge erred in law and 
in fact in finding that the Respondent honestly be 
lieved to be true the statements made in their said 
circular letter (two of which he found to be false).

5. THAT the learned trial Judge erred in law in 
holding that, because the terms of the said circu 
lar letter were settled by Mr. Hollister, the Ad 
vocate for Dantile Limited,, the Respondents, or 
either of them, were entitled to believe in the 
truth of the statements contained therein. 20

6. THAT the learned trial Judge erred in law in 
holding that because the said Mr. Hollister was not 
called to give evidence the evidence of the First 
Respondent must stand uncontradicted, and he 
failed to consider or to hold that the burden of 
producing Mr. Hollister's evidence lay with the 
Respondents.

7. THAT the learned trial Judge erred in law in 
not holding that the burden of proof had shifted to 
the Respondents Beyer at the conclusion of the 30 
Appellants' case and he further erred in holding 
that in the circumstances, Mr. Beyer was entitled 
to rely upon the accuracy of the wording of the 
circular letter and arinexures and honestly to be 
lieve that the statements contained in them were 
true.

8. THAT the learned trial Judge erred in fact and 
in law in holding that the Appellants had failed 
to prove that the Respondents or either of them did 
not honestly believe the said statements to be 40 
true.

9. THAT the learned trial Judge erred in law in 
omitting to consider whether or not the Respondents, 
or either of them, had made the said statements
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(two of which he found to be untrue) recklessly or 
without caring whether they were true or false.

10. THAT the learned trial Judge erred in fact and 
in law in not finding that the Respondents, or 
either of them, had made the said statements reck 
lessly, or without caring whether they were true 
or false.

11. THAT the Judgment was against 
evidence.

the weight of

10 WHiiHOuPOEii the Appellants pray that this Appeal 
be allowed with costs and that judgment be entered 
in terms of the Plaint filed in the lower Court 
with costs to the Appellants.

DATED at NAIROBI, this 25th day of July, 1955.
Sgd. J.A.Couldrey 
KAPLM & STRATIOff 

ADVOCATES FOR THE APPELLANTS.

No. 16.

JUDGES NOTES OF ARGUJViENT_S_AT_.jIEAglffG. OP THE APPEAL

(Not Printed)

In the Court 
of Appeal for 
Eastern Africa.

No.15.
Memorandum of 
Appeal.
25th July, 1955 
- continued.

No.16.
Judges Notes of 
Arguments at 
hearing of the 
Appeal.
4th July, 1956 
(Not printed).

No. 17.

(Heading as in No. 15)

J .A

This is an appeal from a judgment and decree 
of the Supreme Court of Kenya. During and after 
the second 'great war there was an a cute shortage 
of fire -baked tiles in Denmark. As a substitute

No.17-
Judgment of 
Court of Appeal,
4th July, 1956.
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for such tiles a company called Muritas A/S de 
veloped and put on the market with some success a 
cold -process tile apparently made of cement with a 
plastic face. The Company obtained provisional 
protection for its invention in Denmark under ap 
plication for letters patent Ho. 4330 dated 5th No 
vember, 1946. In 1947 one Erik von Huth, now de 
ceased, negotiated with Muritas for licences to 
manufacture and sell their tile in various overseas 
territories, including Kenya and Uganda. A Mr. 10 
Stewart was associated with von Huth in these ne 
gotiations. It appears that some time before 29th 
November, 1947, von Huth & Stewart obtained from 
Muritas an option entitling them to grants of ex 
clusive licenses for the tile in a number of Af 
rican and Asian territories on making a specified 
cash payment for each territory. Kenya and Uganda 
were not included in this option. On 29th Novem 
ber, 1947, Muritas made an agreement in Denmark 
with "Dantile East Africa Ltd. by Erik von Huth" 20 
granting to the latter company a 1 licence in respect 
of the tile and related products for Kenya and 
Uganda. I shall refer to this agreement as "Ex 
hibit E" . For some time before Exhibit E was ex 
ecuted von Huth had been negotiating with the two 
Respondents and they had decided to form in Kenya 
a company with a name including the word "Dantile" - 
It is to this company intended to be formed that 
Exhibit E refers. In January 1948 it was decided 
that the name of the company should be "Dantile 30 
Limited" .

On or about 24th February, 1948, the two 
Respondents and von Huth sent to a number of per 
sons in Kenya, mostly if not all Scandinavians by 
race, a circular letter and explanatory memorandum 
attached inviting them to subscribe for shares in 
Dantile Ltd., then in formation. The letter con 
tained the following three phrases :-

(1) "The tile has been produced and sold success
fully in Denmark" . 40

(2) "We have procured the patent rights for most 
countries in Africa, India and Pakistan".

(3) "About a third of the capital has already 
been subscribed in Denmark ......... - n

This letter and memorandum, which must admittedly 
be read together as a single document, persuaded
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the first and second Appellants to subscribe. The 
first Appellant took up 500 Ordinary Shares of 
Shs.20 each for cash,, and the second Appellant 1,500 
Ordinary Shares and 250 Preference Shares of Shs.20 
each, all for cash. The second Appellant says he 
gave 500 of the ordinary shares and the 250 prefer 
ence shares to the third Appellant, who is his 
wife, as a present, and they should later have been 
allotted and issued to her, but it seems that only 

10 the 500 Ordinary Shares were in fact issued to her 
and the remainder to her husband. Dantile Ltd., 
was registered on 20th March, 1948, and the shares 
were allotted in May, 1948.

The Muritas tile was not wholly satisfactory, 
chiefly, it seems, through lacking durability- The 
second Respondent found on visiting Denmark in Sum 
mer 1948 that since ordinary tiles had become 
readily available sales of Muritas tiles had gone 
down and they were then hardly marketable. It

20 seemed likely that the same difficulties might ar 
ise in East Africa. However that may be, Dantile 
Ltd., for a number of different reasons never 
started production of the Muritas tile on a com 
mercial basis, and by November, 1948, had decided 
not to produce it at all. They considered pro 
ducing another type of tile, but never succeeded 
in doing so. The assets were gradually frittered 
away and the company was finally wound up. The 
Appellants received nothing in the winding up and

30 the whole of their money has been lost.

In 1951 the Appellants sued the Respondents 
and von Huth for the sums so lost. The' suit was 
laid first as a common law action in deceit, the 
allegation being that the statements contained in 
the three phrases which I have set out were false 
and fraudulently made. There was an alternative 
claim that the letter and memorandum were together 
a prospectus, but this was abandoned at the trial. 
There was also an allegation that the Defendants 

40 "omitted to state in the said letter that free 
shares were to be issued to them as well as to 
other persons." It may be as well to dispose of 
this last allegation at the outset. The defence 
to it was that no shares had been issued "free", 
but that certain shares had properly been issued 
in consideration of services rendered to, or in the 
formation of, the company, or of rights transferred 
to the company. It appeared from the only return

In the Court 
of Appeal for 
Eastern Africa.

No.17.
Judgment of 
Court of Appeal.
4th July, 1956 
- continued.
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of allotments and the first annual return of the 
Company that these shares were :-

1,100 Ordinary Shares of Shs.20 to von Huth 
250 do. to the second

Respondent 
250 do. to the first

Re sponderit 
__T75 do. to one Christen-
V775

5475 Ordinary Shares in all and 250 Preference 
Shares in all were there stated to have been issued 
for cash, to the parties and others, but this is 
incorrect. In fact 325 of these ordinary shares 
were issued to Muritas A/S in consideration of pa 
tent rights under Exhibit E.

So long as the claim based on the documents 
being a prospectus was in issue, all this may have 
been very material5 but when that claim was aban 
doned, it could at best only be material if the 
silence was fraudulent within the meaning of sec 
tion 17 of the Indian Contract Act. It appears 
from the explanation to that section that in this 
case it would be necessary to prove a duty to dis 
close the matters not disclosed. I think that it 
was necessary to plead the matters relied on as 
showing the existence of that duty and to prove the 
duty before the silence could be relied on as fraudu 
lent. This was not done. There was no fiduciary 
relationship, arid the case was not laid as one of 
negligent misrepresentation. We intimated to the 
Appellant's Counsel during the hearing that we were 
not prepared to consider the case on any footing 
other than deceit at common law, within the rules 
laid down in De^rv^v^Peek, 14 A.C.337. The issues 
were further narrowed "by the Appellants abandoning 
before us any claim in respect of the first of the 
three statements. They accepted that the evidence 
at the trial established that the tiles had at one 
time been "produced and sold successfully in Den 
mark" . The learned trial Judge had decided that, 
although the second and third of the three state 
ments relied on were false, the two Respondents 
had honestly believed them to be true. Yon Huth 
had died before the trial. The suit was accord 
ingly dismissed and the Appellants appealed. It 
therefore now remains only to consider, first, 
whether the second and third statements were true,

10

20

40
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and secondly, whether, if untrue, they or either of 
them was riade by the Respondents "(1) knowingly, 
or (2) without belief in its truth, or (3) reck 
lessly, careless whether it be true or false".

a-fc 374. It will be necessary to__ consid'er^We" facts as regards each statement in
some detail, 
statement.

I shall deal first with the third

The words "About a third of the capital has 
10 already been subscribed in Denmark" must be con 

sidered in relation to certain passages in the mem 
orandum. It begins as follows :-

COM FOR
PUgLIGATIo

MEiMOSAHDPM OH MMfIUS..Ifl?p. 
Suggested Share Capital Shs. 220, OOP. 00

In the Court 
of Appeal for 
Eastern Africa.

No.17.
Judgment of 
Court of Appeal.
4th July, 1956 
- continued.

20

30

2500 6"/o Preference Shares & 20/~ each Shs. 50,000.00 
8500 Ordinary Shares " " " ._!',_170jLOOO..OQ

Shs.220,000.00 
already subscribed ^_ 70*000.00
to be subscribed Shs.150,000.00"

later appears the following:- 
"DAETILE ILIITED (!

Patent right
Formation expenses
Travel account
Machinery & Plant plus freight
Exchange Danish Kr. to £

18,000.00
37,000.00
4,000.00
9,500.00
1,500.00

Shs. 70,000.00"

40

and after this a number of items appear showing 
estimated expenditure required for setting up a 
factory and starting production. The only item of 
individual relevance is "Registration of Co. 
Solicitor etc. 5,000.00" The total is Shs.150,000 
and immediately after this appears agains-

Capital already subscribed 
Further

Total capital required

70,000.00 
__JL52*200iOO 
Shs.220,000.00"
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The first question is what this all means. After 
hearing most full and able arguments on both 
sides, I am clearly of opinion that what von Huth 
and the Respondents were saying was in effect 
this, "We have incurred on behalf of the Company 
commitments for patent right, formation expenses, 
travel, machinery etc. and exchange amounting to 
Shs.70,000 but this sum is already provided for. 
The liability will be discharged either by allot 
ting shares to creditors in Denmark in satisfac- 10 
tion of their debts, or out of new money promised 
or paid by subscribers in Denmark for the issue 
of shares for cash". It is not necessary to find 
that the signatories wore alleging that all the 
commitments comprised in the Shs.70,000 had been 
incurred in Denmark, though the context suggested 
this to some extent. The large sum for formation 
expenses did not indicate the contrary in view of 
the further item of Shs.5,000 which I have men 
tioned. In its context I see no reason for say- 20 
ing that the word "subscribed" should be inter 
preted as meaning "promised as a subscription for 
shares to be issued for cash". I think an issue 
for other sufficient consideration is within the 
meaning. But certain points are, I think, clear 
beyond doubt. First, the sum of Shs.70,000 is 
clearly identifiable with "about a third of the 
capital ..... already subscribed in Denmark", for 
the whole of the remainder of the capital, namely 
Shs.150,000, is offered as "to be subscribed". 30 
Next, the allegation that Shs.70,000 had been sub 
scribed in Denmark was in this case of consider 
able importance for a number of reasons. The tile 
was a Danish product known and sold in_Dgnmark. 
It was material that confidence in it should be 
felt in the place "where it was best known. This 
applies with greater force when it is remembered 
that the invitation to subscribe here was addressed 
primarily to Scandinavians, and that of the three 
persons sending it out one was the Consul in Nai- 40 
robi for Sweden and another the vice-consul in 
Nairobi for Denmark. It was fair to assume that 
those responsible for forming the Company would 
themselves wish to subscribe, and it was material 
that their expected contributions would be made 
to the Shs.150,000 offered, and not included in 
the Shs.70,000 already subscribed.

It appears that 2,100 Ordinary Shares were 
issued for a consideration other than cash, 325
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to Muritas, 175 "to Christiensen, 1,100 to von Huth 
and 250 to each of the Respondents. Of the holders 
of 5,150 Ordinary arid 250 Preference Shares issued 
for cash, Christiensen alone "subscribed in Den 
mark" or resides there. He took 1,250 Ordinary 
Shares for cash. Apart from him and Muritas, the 
other ten shareholders are all Kenya residents and, 
subject to what follows, cannot on any basis be 
said to have subscribed in Denmark". There is no

10 suggestion anywhere that any person ever promised 
to take up shares and failed to do so, though a sum 
of £90 remained due and unpaid on calls. It was 
suggested that, because von Huth spent a consider 
able time in Denmark, and his services, which were 
paid for by shares, were performed largely in Den 
mark". I think this is straining the meaning of 
words to an unreasonable extent. Omitting von 
Huth, the true position was that only 1,750 Ordin 
ary shares were ever subscribed, for in Denmark.

20 They represent Shs.35,000 or just half the sum of 
Shs.70,000 said to have been so subscribed. If the 
1,100 shares issued to von Huth are included, the 
total is still only Shs.57,000. The learned trial 
Judge was apparently prepared to give the Respond 
ents the benefit of the doubt as regards von Huth, 
and even so found that it was untrue that "about 
one third of the capital" had already been sub 
scribed in Denmark. I prefer to put it that von 
Huth did not subscribe in Denmark; But I agree

30 entirely with the learned trial Judge that the 
statement was untrue.

I turn now to the patent rights. As I have 
said, Muritas had filed an application for Danish 
letters patent in 1946. I presume that under the 
international convention this would have enabled 
them to register in the United Kingdom and so to 
obtain provisional protection in Kenya and Uganda. 
There is some evidence that they did instruct 
agents to apply for registration in the United 

40 Kingdom. There is no reason to suppose that let 
ters patent were ever issued in Denmark or that 
registration was ever completed in the United King 
dom. There was certainly no registration at any 
material time in Kenya or Uganda. It is of course 
necessary to distinguish bet?/een "patent rights" 
and "letters patent" or "a patent". The Respondents 
never claimed the latter: but the former phrase, 
though vague, must have some validity and meaning± 
If A says, "I have the patent rights for Kenya", I
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think he must mean at least, "There is somewhere a 
patent, or an application for patent, which I be 
lieve to be valid, and to be capable, by registra 
tion in the United Kingdom and Kenya, of being 
valid in Kenya: to this I hold by licence, or 
agreement or option .for licence, the exclusive 
rights in respect of Kenya". It may be objected 
that he means much more, in particular, that the 
original patent or application has already by 
registration been validated as regards Kenya and 10 
Uganda. This was the view which commended itself 
to the learned trial Judge. He said:

"The position at the time when the Circular 
Letter was issued was that under the Agreement 
made on the 29th November, 1947, between Muri- 
tas A/S and DA1TILE EAST AFRICA LIMITED, (Ex 
hibit '14') Muritas has agreed to assign to 
DAITILB the sole right of exploitation within 
the territories of Kenya and Uganda. There is 
no evidence that any attempt had then been made 20 
to register the patent rights in Kenya and 
Uganda; or indeed, to take the necessary pre 
liminary step of registration in the United 
Kingdom. As far, therefore, as Kenya and 
Uganda were concerned, it was untrue to say 
that the Defendants had procured the patent 
rights. Mb patent rights for Kenya or Uganda 
were then in existence".

Under the rule in Benmax jy Austin^Motor Co., Ltd., 
(1955) A.C. 370, l"TKink we "must form our own opin- 30 
ions on this question. Speaking for myself, I 
think that in a case of alleged fraud I mipht have 
been inclined to take a view more generous to the 
Defendants, and to have found that the statement 
"We have procured the patent rights for most 
countries in Africa India and Pakistan" was not 
proved to be untrue as regards Kenya and Uganda, 
but on the view which I take of other issues it is 
not necessary finally to answer this question. As 
regards other countries, the position is more com- 40 
plex. The learned trial Judge saids

"As regards the other African Territories and 
as regards India and Pakistan, according to 
the uncontradicted evidence of the 1st Defen 
dant, the option held by Mr. von Huth and Mr. 
D.G.Stewart had been split; Mr.D.G.Stewart re 
tained the sole right to exercise the option 
in respect of the South African provinces men 
tioned in Clause 5 of the Agreement, and
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surrendered his right as regards the remaining 
territories mentioned in that Clause to Dantile 
Limited, to whom also Mr. von Huth had trans 
ferred Ms interests in the option.

Assuming that this is a correct statement of 
the position at the time when the Circular let 
ter was issued, while it was clearly not the 
fact that the Defendants had "Procured the 
patent rights for most countries in Africa, 

10 India and Pakistan" as stated in the Circular 
Letter, it wa.3 not untrue to say, as was stated 
in the attached memorandum, "The Company holds 
the option for several other countries in Africa, 
India and Pakistan".

Certain particulars given by the Respondents and 
forming part of the pleadings refer to various 
documents as "contracts" by reason of which the 
rights of von Huth and Stewart under the option 
granted to them prior to Exhibit E had been sur- 

20 rendered to Dantile Ltd. The Respondents' case 
is that Exhibit E obliged Muritas to grant option 
rights to Dantile Ltd., if and as soon as the prior 
rights of von Huth and Stewart were not exercised, 
and that since those rights had either been surren 
dered or merged in Dantile's rights it was true to 
say that Dantile "had an option" in respect of the 
other countries. That von Huth had surrendered 
his rights, whatever they were, to Dantile is hardly 
contested. He wrote on 2nd April, 1958,

30 "I, Mr. Eric Yon Huth, the undersigned, here 
by transfer all my rights, which I may possess 
in A/S Muritas Copenhagen, to Dantile Ltd., 
Nairobi".

This was said to be in pursuance of an oral agree 
ment made prior to the 24th February, 1948, and 
there was evidence that it was done for considera 
tion. I think the letter must be treated as a 
valid equitable assignment. According to the 
first Respondent, Stewart had agreed similarly to 

40 transfer most of his rights, in that he was to re 
ceive from von Huth and himself the sole option as 
regards South Africa and was to transfer to Dantile 
his remaining rights under the prior option. It 
is not clear whether this was to be by assignment 
to von Huth in the first place and then from von 
Huth to Dantile, or whether there was to be a tri 
partite agreement and assignment. The first Re 
spondent says in substance that this arrangement
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was put in writing and carried into effect before 
24th February, 1948, by means of letters from Stew- 
art to the second Respondent. His Counsel tried 
to put 'these documents in at the trial, but Mr. 
Salter for the Appellants objected, his object be 
ing to oblige the second Respondent to go into the 
box to prove them. Unfortunately the matter was 
not pressed and the learned Judge gave no ruling 
on the admissibility of the documents. Mr.Salter 
had also objected to oral evidence being given by 10 
the first Respondent as regards the contents of 
these documents. This objection was apparently 
overruled, for the evidence was given. This rather 
unhappy state of affairs leaves us completely in 
the dark. In my view the documents were clearly 
admissible, if only to enable the first Respondent 
to say, "Although I did not see this document at 
the time, I was informed of its existence and be 
lieved that it existed. To show that my belief 
was genuine and reasonable, here is what purports 20 
to be tha document in question, produced from the 
Company's records". For this purpose the document 
would be, as it were, real evidence, rather than 
documentary evidence. In the absence of the 
documents I think it very doubtful whether the 
first Respondent should have been allowed to give 
evidence of their contents. The general effect of 
all this is, however, that there is good prima 
facie reason to suppose that all rights of vonTTuth 
and'tJtewart under the prior option, except those 30 
in respect of South Africa, had become vested in 
Dantile Ltd. Without saying for a moment that 
that was proved, I think it is so probable that it 
would be impossible to say that the Respondents did 
not honestly believe it to be the case, whether or 
not they so swore. For these reasons I should 
hesitate to hold that the second statement was 
false, and I should decline to hold that it was 
made fraudulently.

The remaining question is whether the third 40 
statement, which was untrue, was fraudulent within 
the rules in Derryv. Peek. The two Respondents 
stand on somewEar different footings, for the first 
Respondent gave evidence and swore that he had be 
lieved the statements to be true, while the second 
Respondent neither gave nor called evidence, though 
he relied to some extent on the evidence of the 
first Respondent. The learned trial Judge dealt 
with the question of fraud as regards the first 
Respondent as follows :- 50
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"The 1st Defendant Baron Akerhielm has given 
evidence and has now been examined and cross- 
examined at considerable length. He stated: 
"We prepared the rough draft of the Circular Letter 
which was finally settled by Mr.Hollister, the 
Company's Lawyer. We then signed it and I 
did not consider anything in it was untrue" .. 
"It was quite true that the tile had been pro 
duced and sold in Denmark. As regards the

10 patent rights, that was a true statement ac 
cording to my information. It was also true 
that one third of the Capital had been sub 
scribed in Denmark" ..... "I think the wording
of the Circular Letter was settled 'by Mr. 
Hollister. We prepared the first draft" ....
"I saw figures as to production costs and sales 
figures for one factory in Denmark" ....... "I
was relying upon Mr. Hollister to get every 
thing straight. I knew nothing of patent pro-

20 cedure. Before the Circular Letter went out 
Ivlr. Hollister had all Contracts, letters and 
Agreements before him. The wording of the 
Circular Letter was Mr. Hollister's and I was 
satisfied with it" ..... "The 'Specification of 
Capital Required' was prepared by Mr.Hollister 
with assistance from Mr. Von Huth".

The Plaintiffs have put in evidence a letter 
dated the 23rd March 1948, from Mr. Hollister to 
the Secretary, Dantile Limited (In formation) 

30 (Exhibit S), which contains the following para 
graph i-

"We have searched the Patent Register here and 
the search revealed that so far, no Muritas 
Patents have been registered in this country, 
and we would suggest that you communicate with 
Muritas at the earliest possible moment and ask 
them to register their Patents in England, since 
English registration is essential prior to 
registration here. It is also necessary for 

40 Mr. von Huth to write a letter to Dantile Limi 
ted whereby he agrees to transfer all or any 
of his rights with Muritas to Dantile Limited 
in consideration for shares in the Company and 
his employment as a salaried Manager.
Also you should get in touch with Mr.Alber and 
he should write a letter to Dantile Linited 
agreeing to transfer any rights he may have 
with Muritas to the Company in return for the
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share he will receive of the purchase money 
paid on transfer of the South African rights 
to Mi'. Stewart".

In view of the terms of this paragraph it is 
somewhat surprising.that rather more than a month 
earlier Mr. Hollister, an. Advocate, should have 
approved of the terms of the Circular Letter. Mr. 
Hollister however, has not been called to say that 
he did not approve and the evidence of Baron Aker- 
hielm in this respect stands uncontradicted. 10

Having heard the evidence of Baron Akerhielm, 
I am satisfied that he signed the Circular Letter 
in good faith, honestly believing that the terms 
of that letter and of the documents attached to it 
were true". There were thus two factors leading 
to the finding that fraud was not proved, the first 
being the favourable impression which the first- 
Re spondent made in the witness box, and the second 
his reliance on Mr. Hollister. As regards the 
second Respondent the learned Judge said: 20

"The case as regards the 3rd Defendant Mr. Ole 
Beyer stands upon a different footing, as Mr. 
Beyer, though stated to be in Kenya at the time 
of the hearing of the action, has not seen fit 
to give evidence. There was of course, no 
obligation upon Mr. Beyer to do so. It is for 
a Plaintiff to prove his case and there is, in 
general, no reason for a Defendant who is 
satisfied that the Plaintiff's case must fail, 
to give evidence on his own behalf. 30

The circumstances of this action, however, 
are somewhat unusual. This is an action of 
deceit, which involves an allegation by the 
Plaintiffs of fraud on the part of the Defen 
dants; and fraud in such a case, has no mere 
technical meaning, but involves moral turpi 
tude. In such circumstances, it is surprising 
that Mr. Beyer, who occupied an official position, 
should not have been eager to come forward and 
deny the charges against him. In the absence 40 
of his evidence, the Court has to determine 
whether the Plaintiffs have made good their 
case against him.

The case established by the Plaintiffs is 
that two statements contained in the Circular 
Letter have been held by this Court to be un 
true. As against this, there is in favour of
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Mr- Beyer, Baron Akerhielm's evidence that the 
terms of this Circular Letter and annexures 
were finally settled by Mr. Hollister, the 
Company's Lawyer, who had all Contracts, Let 
ters and Agreements before him. In such cir 
cumstances, Mr. Beyer was entitled to rely upon 
the accuracy of the wording of the Circular 
Letter and annexures as settled by Mr.HolLister 
and honestly to believe that the statements 

10 contained in them were true; and the Plaintiffs 
have failed to prove that he did not, in fact, 
do so".

Here the finding is based squarely on the relations 
of the Respondents with Mr. Hollister, so it will 
be convenient to examine that point first.

It seems to have been accepted as true by the 
Appellants that the Respondents did consult Mr. 
Hollister as to the form of the letter and memor 
andum before sending them out, though there is no

20 evidence of this other than the first Respondent's. 
It is remarkable that the minute book does not in 
dicate this, though Mr. Kollister is frequently 
mentioned in other connections. The evidence of 
Mr. Seex, the accountant who was appointed by the 
Court as an inspector to investigate the affairs 
of the Company, is equivocal and may only mean that 
Mr. Hollister was consulted afterwards. However, 
I must accept that Mr. Hollister was consulted, and 
I shall assume that he did his duty in the matter

30 as an honest and competent Solicitor. There is no 
slightest reason to suppose the contrary, and even 
if there were it would be grossly unjust to act on 
any other assumption when Mr. Hollister has not 
given, and presumably has not had the opportunity 
to give evidence. It must be noted at once that 
the Appellants could not usefully have called Mr. 
Hollister, since all the evidence they rould have 
wished to obtain from him would have been excluded 
by privilege. The learned trial Judge appears to

40 have overlooked this and to have assumed that the 
Appellants could have called Mr. Hollister, if they 
wished, to show that he was not responsible for the 
substance of the documents. I think with respect 
that this was a serious misdirection which goes to 
the root of the learned trial Judge's finding that 
the Respondents acted innocently. In my view, it 
was for the Respondents to call Mr. Hollister to 
support their case. They made no allegations
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against him, and if their case was true he would 
obviously have accepted responsibility for the form 
of the documents, and might have been able to show 
that the untrue statement resulted from some mis 
take or misunderstanding. He was available, and 
I think an inference unfavourable to the Respond 
ents could and should have been drawn from their 
failure to call him. In his absence, the evidence 
is that the Respondents submitted a draft to him 
and he settled the final form. I am driven to the 10 
conclusion that the facts stated in the documents 
were facts supplied by the Respondents and accepted 
by llr. Hollister as their instructions to him. As 
regards the statement which I have found to be un 
true, it is inconceivable to me that Mr. Hollister 
should have originated it. It was so clearly a 
matter which either was, or should have been within 
the clients knowledge that humanly speaking he must 
have relied on them for it. It was never expressly 
alleged that Mr. Hollister was the source of that 20 
statement, and I find as a fact that he was not, 
but that the Respondents were the source of the 
statement and responsible for it. In fact this was 
practically admitted, for when asked, "Did you tell 
him: "About a third of the capital has already been 
subscribed in Denmark?", the first Respondent re 
plied, "I might have done so". In cross-examination 
the first Respondent further said that he accepted 
responsibility for the whole of the documents, that 
he was not trying to shelter behind Mr. Hollister, 30 
and that in his opinion and belief the statements 
of fact in the documents were true. Although the 
learned trial Judge accepted this last statement 
and in the ordinary way I should be loath to dif 
fer from him, I think the validity of his finding 
is gravely impaired by his view of the issue con 
cerning Mr. Hollister. I think we must form our 
own opinions of the Respondents' mental state when 
they issued the false statement.

The Respondents were both directly and immedi- 40 
ately concerned in obtaining subscriptions to Ban- 
tile ltd. This was not a case of intending direc 
tors of a large concern leaving matters to subord 
inates and having no detailed knowledge of what 
was going on. The total number of shareholders 
was no more than twelve and the sums involved were 
not large. Counsel for the Respondents sought to 
suggest that they were not business men and could 
not be expected to have knowledge of ordinary
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business affairs, or at any rate of company forma 
tions and patents. As regards patents this may 
be so, and I have given it some weight in finding 
in their favour on that issue. But I cannot go 
further. It is not, I think, the practice of 
European countries to appoint to their consular 
establishments persons without knowledge of ordin 
ary business. The first Respondent was in 1948 a 
director of two other companies 'in Kenya besides Dantile

10 Ltd., and had other business interests. The second 
Respondent wrote business letters on paper headed 
"Beyer's (Kenya) Corporation" which suggests at 
least that he had business interests. I find that 
both Respondents had quite enough knowledge of the 
world to understand that an invitation to subscribe 
for shares should at least be accurate in its 
facts. I find that both Respondents were well 
aware in February 1948 that the only subscribers 
in view in Denmark were Gliristiensen and Muritas,

20 and that their subscriptions would not nearly cover 
the Shs.70,000 mentioned, or amount to about one- 
third of the capital of Shs.220,000. I find that 
the untrue statement was made by both of them with 
knowledge that it v/as untrue. If, however, I am 
wrong in this, and in some remarkable way which I 
cannot envisage the Respondents remained in ignor 
ance of some of the relevant facts, I am of opinion 
that, having regard to their positions and oppor 
tunities of knowledge, they must have made the

30 statement recklessly and careless whether it was 
true or false. That either of them ever believed 
it to be true I consider impossible.

The only remaining question is that of damages. 
Some effort was made to show that immediately after 
the incorporation, and for some time afterwards, 
shares in Dantile Ltd., were not worthless, though 
they may have been ?/orth less than par. On an 
accountancy basis this may have been true. Until 
the money subscribed had been spent there were ob- 

40 viously some assets. But it was never shown that 
the shares were marketable at all after issue, and
1 greatly doubt if anyone could have been found to 
buy them at any price, for the company was never 
in any real sense a going commercial concern. In 
such a case, I think the measure of damages is de 
fined by the judgments in Twycross v Grant, (1877)
2 C.P.D.469. The direction givelP5y"'Lord Cole 
ridge C.J. to the jury (p.477) was,
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"The Plaintiff, is entitled, if you think there 
has been fraud, to recover what that fraud has 
cost him. He is entitled to recover the real 
damage occasioned by the fraud. If you think 
the real damage occasioned by the fraud is the 
full amount of the shares, give him the full 
amount of the shares, namely, £700. If you 
think there is evidence whicU goes'to show that 
the result of the fraud is not damage to the 
full extent of £700, then give him so much, less 10 
as in your judgment the fraud has really oc 
casioned him loss".

On motion for judgment the.Court, consisting of 
Lord Coleridge, Grove J.and Lindley J. said (p.490),

"It was further contended that the true measure 
of damages is, the difference- between the 
value of what the Plaintiff intended to get 
and the value of what he did. in fact get. Ad 
opting this principle, two results were con 
tended for. First, it was said that the 20 
Plaintiff intended to get shares in a company 
such as that described in the prospectus, and 
he got shares worth less than they would have 
been worth if the concealed contracts had not been 
entered into; and that the utmost measure of 
damage is, the diminished value of the shares 
consequent on the payment out of the capital 
of the company of the sums mentioned in the 
concealed agreements. Secondly, it was argued 
that as, according to the Plaintiff's own con- 30 
tention, the company's undertaking was imprac 
ticable, the shares which he really intended 
to get were worthless, and that consequently 
he had sustained no damage at all by reason of 
the concealment of which he complains. But, 
in our opinion, the Defendants are not entitled 
to avail themselves of the fact that the Plairt- 
tiff intended to take shares in such a company 
as that described in the prospectus, or in the 
company unaffected by the concealed contracts. 40 
That intention was itself the result of the 
wrongful act of the Defendants $ and, as between 
the Plaintiff and them, he is entitled to re 
pudiate any intention of his own based on their 
fraudulent concealment. He is entitled to 
say that, but for their fraud, he would never 
have parted with his money. He has parted 
with it for shares as to which there was abun 
dant evidence that they never had any real
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value at all5 and his loss is the direct con 
sequence of the Defendants' conduct in issuing 
the prospectus. His slight and temporary 
profits hardly equal the ordinary interest of 
his money5 and we think, therefore, there is no 
reason for disturbing the verdict of the jury 
either wholly or in part".

On appeal the Court consisted of Bramwell, L.J., 
Kelly, C.B. and Cockburn, C.J., and the question 
of damages was dealt with by the last-named as 
follows;-

"If a man is induced by misrepresentation 
to buy an article, and while it is still in 
his possession, it becomes destroyed or dam 
aged, he can only recover the difference be 
tween the value as represented and the real 
value at the time he bought. He cannot add 
to it any further deterioration which has arisen
from some other supervening cause If a man

price he
the latent
but if it

buys a horse, as a racehorse, on the false rep 
resentation that it has won some great race, 
while in reality it is a horse of very inferior 
speed, and he pays ten or twenty times as much 
as the horse is worth, and after the buyer has 
got the animal home it dies of some latent dis 
ease inherent in its system at the time he 
bought it, he may claim the entire 
gave; the horse was by reason of 
mischief v^orthless when he bought? 
catches some disease and dies, the payer cannot 
claim the entire value of the horse, which he 
is no longer in a condition to restore, but 
only the difference between the price he gave 
and the real value at the time he bought.

I should agree that the law as just stated 
should have been pointedly brought to the at 
tention of the jury with a view to the damages, 
could I find in the facts of the case any mat 
erials to which it would be applicable. But I 
find none. The shares were wholly valueless 
at the time the action was brought. They were 
so when the Company was put an end to. In 
fact they were so from the beginning, from 
radical defects inherent in the project from 
its birth. The project failed as at first 
proposed, because difficulties were found to 
exist which it would have required too great
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an expenditure of capital to overcome; in its 
second form to which, be it observed, the De 
fendants were equally parties because the traf 
fic was insufficient to afford a remunerative 
return. The shares may have had for a time 
some factitious value in the share-markets but 
the Plaintiff, having invested, was not bound 
to sell, but was fully entitled to wait till 
the lines were actually worked. When practic 
ally tested the enterprise failed, and the 10 
shares proved worthless. The measure of dam 
ages is, consequently, the price the Plaintiff 
was induced to give for them by the statutory 
fraud on which the action is founded".

On this footing I think it quite unnecessary to re 
mit the case for any further consideration of the 
question of damages. I think the damages suffered 
were the amounts invested.

In my opinion this appeal should be allowed. 
The judgment and decree of the Supreme Court 20 
should be set aside and judgment should be entered 
as follows against both Respondents:-

(i) for the first Appellant for Shs. 10,000, 
damages for deceit;

(ii) for the second Appellant, for Shs. 20,000. 
damages for deceit;

(iii) for the second and third Appellants jointly, 
for Shs. 15,000 damages for deceit;

(iv) for all the Appellants., for interest on the
sums due to them respectively from the date 50 
of the judgment set aside till realization; 
and

(v) for all the Appellants, for costs of the 
suit in the Supreme Court on the higher 
scale, with a certificate for two advo 
cates, one of them a Queen's Counsel.

The Appellants should ordinarily have their full 
costs of the appeal and I would direct that costs 
of two advocates be allowed, for the case was long 
and difficult and important issues were involved. 40 
But there should in my view be a deduction from the 
costs because of the deplorable condition of the 
record. Even in its final state, when various
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sections had been filed piecemeal and out of time, In the Court
it was still defective in omitting various most of Appeal for
material documents and certain parts of the evi- Eastern Africa,
dence. It was arranged entirely without regard ————
for Rule 62 and it caused much inconvenience both Bo.l7»
to the Court and to Counsel. This is clearly the Tnfljsmpnt nf 
fault of the advocate who certified it. I think
the fairest order to make is that the charges for 
making and certifying copies of the record under 4th July, 1956 

10 items 18 and 19 of Scale A in the 3rd Schedule to - continued, 
the Rules should be disallowed. The remaining 
costs of the record and other costs of the appeal 
should be paid by the Respondents.

F.A.BRIGGS, 
JUSTICE OP APPEAL

JUDGMENT OP SINCLAIR V.?.

I agree.
R.O.SINCLAIR, 
VICE-PRESIDENT.

20 JUDGMENT OP BACON, J.A.

I agree.
ROGER BACON 

JUSTICE OP APPEAL.

NAIROBI.
4th July, 1956.



206.

In the Court 
of Appeal for 
Eastern Africa.

No.18.
Order
consolidating 
application for 
conditional 
leave to Appeal 
to Her Majesty 
in Council.
26th September, 
1956.

No. 18.

ORDER CONSOLIDATING APPLICATION FOE
CONDITIONAL LEAVE TO APPEAL TO

HER MAJESTY IN COUNCIL

IN HER MAJESTY'S COURT OP APPEAL FOR EASTERN 
AFRICA AT NAIROBI.

CIVIL APPLICATION NO.5 of,1956

(In the matter of an Intended Appeal to 
Her Majesty in Council)

BETWEEN;
BARON UNO CARL SAMUEL AXERHIELM

-and-

10

1.
2.
3.

ROLP DE MARE
GUY MAGNUS ALEXANDER FAUGUST
BARBRO WIIHELMINA ELISABETH FAUGUST

CIVIL APPLICATION NO.6 of 1956

Applicant

Respondents

(In the matter of an Intended Appeal to 
Her Majesty in Council)

OLE BEYER
BETWEEN:

-and-
Applicant 20

1. ROLF DE MARE
2. GUY MAGNUS ALEXANDER FAUGUST
3. BARBRO WILHELMINA ELISABETH FAUGUST R^spondejrts

(Applications for conditional leave to appeal to 
Her Majesty in Council from a judgment and order 
of Her Majesty's Court of Appeal for Eastern Af 
rica dated 4th July, 1956, in

Civil Appeal No. 57 of 1955
Between

Rolf De Mare and 2 Others Appellants
and

Baron Uno Carl Samuel Akerhiolm
and Another Respondents
In Chambers this 26th day of September, 1956.

Before the Honourable the President 
(Sir Newnham Worley)

30
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OJULJLS
UPON these Applications for conditional leave 

to appeal to Her Majesty in Council coming for 
hearing this day in the presence of B. O'Donovan 
Esquire Counsel for the Applicant in Civil Applica 
tion No. 5 of 1956 and holding the brief of F.R. 
Stephen Esquire Counsel for the Applicant in Civil 
Application No.6 of 1956 and of Jo A. Couldrey Es 
quire Counsel for the Respondents in both these 
Applications IT IS ORDERED BY CONSENT that the 
Applications be and are hereby consolidated.

GIVEN under my hand and the Seal of the Court 
at Nairobi, the 26th day of September, 1956.

F.Harland, Registrar. 
Issued this 8th day of March, 1957.
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20

Wo.19.

ORDER GRANTING CONDITIONAL LEAVE TO APPEAL TO 
HER MAJESTY IN COUNCIL

IN HER MAJESTY'S COURT OF APPEAL FOR EASTERN 
AFRICA AT NAIROBI.

No.19.
Order granting 
conditional 
leave to Appeal 
to Her Majesty 
in Council.
26th September, 
1956.

30

(In the matter of an Intended Appeal to Her Majesty 
in Council from a judgment of Her Majesty's Court 
of Appeal for Eastern Africa dated the 4th day of 
July, 1956 in Civil Appeal No. 57 of 1955).

BARON UNO CARL SAMUEL AXERHIELM

- and -

Applicant

1. ROLF DE MARE
2. GUY MAGNUS ALEXANDER FAUGUST
3. BARBRO WILHEIMINA ELISABETH FAUGUST Respondents

(In the matter of an Intended Appeal to Her Majesty
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in Council from a judgment of Her Majesty's Court 
of Appeal for Eastern Africa dated the 4th day of 
July, 1956 in Civil Appeal No.57 of 1955).

OLE BEYER Applicant
*H*v\* rttl a.,. •, . •«• t «•=>--««m

- and
1. ROLF DE MARE
2. GUY MAGNUS ALEXANDER I'AUGUSI
3. BARBRO WI1HEIMIM ELISABETH FAUGUST
(Consolidated by Order of Court made on 
day of September, 1956).

Ot)ER

the 26th
10

In Chambers The 26th day of September, 1956. 
Before: The President (Sir Newnham Worley)

UPON application made to this Court by Coun 
sel for the above-named Applicants on the 26th day 
of September 1956 for conditional leave to appeal 
to Her Majesty in Council under Section 3 of the 
East African (Appeals to Privy Council) Order in 
Council 1951

AND UPON HEARING Counsel for the Applicants 
and for the Respondents THIS COURT DOTH ORDER that 
the Applicants do have leave to appeal under para 
graph (a) of Section 3 to Her Majesty in Council 
from the judgment and order above-mentioned subject 
to the following conditionss-

1. That each applicant do within 30 days from the 
date hereof enter into good and sufficient se 
curity, to the satisfaction of the Registrar, 
in the sum of Shillings Ten thousand (a) for 
the due prosecution by him of his appeal (b) for 
payment of all costs becoming payable by him to the 
Respondents, in the event of (l) such applicant 
not obtaining an order granting him final leave 
to appeal or (2) his appeal being dismissed for 
non-prosecution or (3) the Privy Council order 
ing him to pay the Respondent's costs of the 
appeal or any part of such costs;

2. That the applicants shall apply as soon as 
practicable to the Registrar of this Court for 
an appointment to settle the record and the 
Registrar shall thereupon settle the record with

20

30

40
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all convenient speed, and that the said record 
shall "be prepared and shall be certified as 
ready within sixty days from the date hereof;

3. That the Registrar, when settling the record 
shall state whether the Applicants or the Regis 
trar shall prepare the record, and if the Regis 
trar undertakes to prepare the same he shall do 
so accordingly, and if, having so undertaken, 
he finds he cannot do or complete it, he shall 

10 pass on the same to the Applicants in such time 
as not to prejudice the Applicants in the matter 
of the preparation of the record within sixty 
days from the date hereof;

4. That if the record is prepared by the Appli 
cants, the Registrar of this Court shall on the 
time of settling of the record state the minimum 
time required by him for examination and veri 
fication of the record, and shall later examine 
and verify the same so as not to prejudice the 

20 Applicants in the matter of preparation of the 
record within the said sixty days?

5. That the Registrar of this Court shall certify 
(if such be the case) that the record (other 
than the part of the record pertaining to final 
leave) is or was ready within the said period 
of sixty days;

6. That the Applicants shall have liberty to apply 
for extension of the times aforesaid for just 
cause;

30 7. That each Applicant shall lodge his application 
for final leave to appeal within fourteen days 
from the date of the Registrar's certificate 
above-mentioned,

8. That each Applicant, if so required by the Reg 
istrar of this Court, shall engage to the satis 
faction of the said Registrar, to pay for a 
typewritten copy of the record (if prepared by 
the Registrar) or for its verification by the 
Registrar, and for the cost of postage payable 

40 on transmission of the typewritten copy of the 
record officially to England, and shall if so 
required deposit in Court the estimated amount 
of such charges.
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AND IT IS FURTHER ORDERED that the costs of and 
incidental to this application be costs in the in 
tended appeal.

DATED at Nairobi this 26th day of September 1956.

Sgd. P. Harland,
Registrar, 

H.M.COURT OP APPEAL FOR EASTERN AFRICA.

Issued this 2?th day of October, 1956.

No.20.
Order extending 
time for 
lodging
intended Appeal 
to Her Majesty 
in Council.
30th November, 
1956.

Applicant

No.20.

ORDER EXTENDING TIME FOR LODGING INTENDED APPEAL 10 
_TO HER MAJESTY IN COUNCIL_ ____

IN HER MAJESTY'S COURT OP APPEAL POR EASTERN 
____ _____AIRICA J^JAIROBI__ _ ____

~ PJIJi jl^™A™^IP-l ,0,0156
(In the matter of an intended appeal to Her Majesty 
in Council)

BETWEEN: 
BARON UNO CARL SAMUEL AKERIIIELM

- and -
1. ROLP DE MARE 20
2. GUY MAGNUS ALEXANDER FAUGUST
3. BARBRO WILHELMINA ELISABETH FAUGUST Respondents

CjVIL APPLICATION NO.6 of 1956
(In the matter of an intended appeal to Her Majesty 
in Council)

BETWEEN :

- and -
1. ROLP DE MARE
2. GUY MAGNUS ALEXANDER PAUGUST 30
3. BARBRO WILHELMINA ELISABETH PAUGUST Respondents
(Applications fo^ conditional leave to appeal to 
Her Majesty in council from a judgment and order

Applicant
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of Her Majesty's Court of Appeal for Eastern Af 
rica at Nairobi dated 4th July, 1956 in

Civil Appeal No.57 of 1955
Between 

Rolf De Mare and 2 Others
- and -

Baron Uno Carl Samuel Akerhielni 
and Another

Appellants

Respondents
(Consolidated by Order made on the 26th September, 
1956).

In Chambers This 30th day of November, 1956.

Before trie Honourable Mr.Justice Briggs, a Justice 
of Appeal.

OR D B R

UPON the Application filed by the Applicant dated 
the 20th November, 1956 and UPON HEARING P.R.Ste 
phen, Esq., Advocate for the Applicant and E.Bris- 
tow, Esq., Advocate for the Respondents THIS COURT 
BY CONSENT DOTH EXTEND the time up to the 31st day 
of January 1957 for lodging the saM Intended Appeal to 
Her Majesty in Council AND DOTH ORDER that the 
Costs of this application abide the result of the 
said intended appeal.

GIVEN under the Seal of the Court at Nairobi 
30th day of November, 1956.

Sgd. F.Harland

the

Registrar Court of Appeal 
for Eastern Africa.

Issued this 7th day 
of January, 1957.

In the Court 
of Appeal for 
Eastern Africa.

No.20.
Order extending 
time for 
lodging
intended Appeal 
to Her Majesty 
in Council.
30th November,
1956.
- continued.
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No.21.

ORDER GRANTING FINAL LEAVE TO APPEAL TO 
HER MAJESTY IN COUNCIL

IN HER MA JESTY ' S COURT OF APPLAL FOR EASTERN 
AFRICA AT AIROBI

CIVIL APPLICATIONS NOS i. ,,_5__and 6 _ of ;._1956 

(Consolidated by Order dated 26th September, 1956)

(In the matter of an Intended Appeal to 
Her Majesty in Council)

BETWEEN:

1. BARON UNO CARL SAMUEL AKERHIELM
2. OLE BEYER

- and -
Applicants

1. ROLF DE MARE
2. GUY MAGNUS ALEXANDER FAUGUST
3. BARBRO WIIHEIMINA ELISABETH FAUGUST Respondents

(Intended Appeal from the judgment of Her Majesty's 
Court of Appeal for Eastern Africa at Nairobi 
dated the 4th day of July, 1956, in

Civil Appeal No.57 of 1955

Between:
1. Rolf De mare
2. Guy Magnus Alexander Faugust
3. Barbro Wilhelmina Elisabeth Faugust

- and -
1. Baron Uno Carl Samuel Akerhielm
2. Ole Beyer

In Chambers

Respondents 

this 27th day of February, 1957.

Before the Honourable Mr. Justice Briggs, a Justice 
of Appeal.

10

20

UPON application made to this Court by Counsel 
for the above-named Applicants on the 16th day of
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February, 1957 for final leave to appeal to Her 
Majesty in Council AND UPON READING the Affidavit 
of Francis Richard Stephen of Nairobi, Advocate, 
sworn on the 16th day of February, 1957 in support 
thereof AND UPON HEARING Counsel for the Appli 
cants and in the presence of John Alexander Coul- 
drey, Esquire, Counsel for the Respondents THIS 
COURT DOTH ORDER that the application for final 
leave to appeal to Her Majesty in Council be and 

10 is hereby granted AND DOTH DIRECT that the record 
including this Order be despatched to England 
within 14 days from the date of this Order AND DOTH 
FURTHER ORuER that the costs of this application 
do abide the result of the Intended Appeal.

GIVEN under my hand and the Seal of the Court 
at Nairobi, the 27th day of February, 1957.

F. Harland, 
Registrar.

ISSUED this 4th day of March, 1957.

In the Court 
of Appeal for 
Eastern Africa.

No.21.
Order granting 
final leave to 
Appeal to Her 
Majesty in 
Council.
27th February,
1957
- continued.
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Exhibits 

1.

Letter.
J.A.Couldrey to 
Ole Beyer and 
Baron Akerhielm.

4th June, 1951.

1. LETTER - J.A.COULDREY to 0. BEYER and 
BARON AKERHIEIM

REGISTERED. 4th June, 1951.

Ole Beyer, Esq.,
c/o Danish Consulate,
Nairobi .

Baron U.G.V.S.Akerhielm, 
Nairobi.

Dear Sir,
DANTILE LTD.

My client, Mr.L.K.G-.IPaugust, Mr. G-uy Faugust 
and Mr. Rolf de Mare, have instructed me to demand 
from you the money paid for their shares in the 
above Company. This money was subscribed on the 
strength of false representations contained in a 
circular letter signed by you and Mr.Eric von Huth 
on the 2Jrd February, 1948.

Mr.L.K.G-.Faugust is demanding £500, Ir.G-uy 
Faugust £1,750 and Mr. de Mare £500.

I have received instructions to file an action 
immediately, and will accordingly do this on Thurs 
day next, the ?th instant, unless I receive an 
acknowledgment in writing of your liability by the 
morning post on that date. I regret having to be 
so precipitate in this matter, but I understand 
that you may shortly be leaving the country. The 
plaint will contain a request for interest on the 
money subscribed and also a request for general 
damages.

Yours faithfully,

10

20

30

J.A. Couldrey-
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10

20

1. (Contd.)
LETTER. - STEHiEN & BICXERTON WILLIAMS 

to J.A.COULDREY

KEF i FRS/892
J.A.Couldrey, Esq., 
Advocate,
Nairobi.
Dear Sir,

STEPEEN & BICKERTON WILLIAMS 
ADVOCATES,

NAIROBI.
7th June, 1951

DANTILEL LIMITED
Your letter of 4th instant, written on behalf 

of your clients, Messrs. Faugust and de Mare, and 
addressed to our client, Mr. Ole Beyer was handed 
to our client yesterday morning at the Law Courts, 
and we are instructed to inform you that we shall 
accept service of any proceedings you may care to 
file against our client.

We may add that after the evidence given by 
Mr. Louis Faugust yesterday, we should certainly 
have advised our client to contest the claim you 
now make , if he had not already instructed us to 
do so,

Yours faithfully,
STEPHEN & BICKERTON WILLIAMS.

Exhibits 

1. (Contd.)

Letter. 
Stephen & 
Bickerton 
Williams to 
J.A.Couldrey.
?th June, 1951.

LETTER. - MERVYH J.U.MORGAN to J.A.COULDREY
Mervyn J.E.Morgan, 
ADVOCATE,

J.A.Couldrey, Esq., 
Advocate, 
Nairobi.

NAIROBI, 
llth June, 1951-

Dear Sir,
I write formally to acknowledge receipt of 

your registered cover of the 5th instant addressed 
to Eric von Huth Esquire, and officially to inform 
you that I shall be acting for Mr. von. Huth in any

Letter.
M.J.E.Morgan
to J.A.Couldrey.
llth June, 1951.
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1. (Contd.)

Letter.
M.J.E.Morgan
to J.A.Couldrey.
llth June, 1951 
- continued.
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claim you may care to bring against him, and that 
I have been already instructed by him to deny lia 
bility for the payment by him to the clients, or 
any other person, of either the sum mentioned in 
the letter or for any part thereof.

It follows from the foregoing that I am in a 
position to accept service of any process which you 
may care to take out against Mr. von Huth.

Yours faithfully,
Mervyn J.E.Morgan. 10

Letter.
M. J.E.Morgan
to J.A.Couldrey,
12th June, 1951.

LETTER. MERVYN J.E.MORGAN to J.A.COULDREY

Mervyn J.S.Morgan, 
Advocate.

J.A.Couldrey,
Advocate,
Nairobi.

Esq

NAIROBI. 
12th June, 1951.

.,

Dear Sir,
I write formally to acknowledge receipt of 20

your registered cover of the 5th instant addressed 
to Baron Akerhielm, and officially to inform you 
that I shall be acting for Baron Akerhielm in any 
claim you may care to bring against him, and that 
I have been already instructed by him to deny lia 
bility for the payment by him to the clients, or any 
other person, of either the sum mentioned in the 
letter or for any part thereof.

It follows from the foregoing that I am in a 
position to accept service of any process which you 
may care to take out against Baron Akerhielm.

Yours faithfully, 
Mervyn J.E.Morgan.

30
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1. (Contd.)
LETTER. WALKER & COITLDREY to MtSRVYN J.E.MORGAN

21st March, 1952.
JAG/61/51.

Mervyn J.E.Morgan Esq., 
Nairobi.

Dear Sir,
Re: S.C.C.C. Ho.1055/51 - 

De Mare & Others v. Akerhielm and Others

10 We refer to your letter of the 18th February 
when you kindly said we could have time within 
reason to file a Reply.

We have now received the Defence of the 3rd 
Defendant but before being able to file necessary 
Replies we would be much obliged if you would let 
us have some further and better particulars of the 
Defences of the 1st and 2nd Defendants.

I may say that in making this request, and in 
the absence of Mr. Couldrey, the Writer has taken 

20 the advice of Mr.Olive Salter who will presently 
be appearing with Mr. Couldrey.

1. __ Para graph 4.

As to the "Circular letter" please state the 
approximate number sent out and in what manner it 
was thought that the recipients might be interested 
other than in a financial investment.

2. _Paragraph 6 (bj

Of the "Contracts" alleged to be in existence 
stating how many there were, and whether the same 

30 were made orally or in writing; if orally, when
and between whom the same are alleged to have been 
made, respectively, and giving the substance there 
of 5 if in writing, identifying the documents re 
spectively.

3. Paragraph 7.
Of the "services rendered to the Company", 

stating the nature thereof and when and by whom it 
is alleged they were so rendered and the number of 
free shares allocated therefor .

Exhibits 
1. (Contd.)

Letter. 
Walker & 
Couldrey to 
M. J.E.Morgan.
21st March, 1952.
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Exhibits 
1. (Contd.)

Letter. 
Walker & 
Couldrey to 
M.J, E.Morgan.
21st March, 1952 
- continued.

4 .

Of the alleged "reasonable grounds" giving the 
nature and substance thereof.

5.,, Under Paragraph 12.

Of "the actions of the Plaintiffs" , stating 
the nature thereof and when and in what manner the 
Plaintiffs took such actions and whether jointly 
or severally, and how and to what extent it is 
alleged that the said shares depreciated in value 
as a result thereof.

Under Paragraph 13^

Of the alleged laches, delay and acquiescence 
stating the nature thereof and in what manner it 
is alleged that the same disentitled the Plaintiff 
each of them to relief.

Yours faithfully, 
Walker & Couldrey.

10

Letter. 
Walker & 
Couldrey to 
Stephen & 
Bickerton 
Williams.
21st March, 
1952.

LETTER. WALKER & COULDREY TO STEPHEN & BICKERTOJS

21st March, 1952. 20
Messrs.Stephen & Bickerton Williams, 
Nairobi.
Dear Sirs,

Re: S.C.C.C. No.1055/51 -
De Mare & Others v. Akerhielm and Others

We thank you for your letter kindly allowing 
us an extension of time to file the reply.

In the meantime we have now heard from Mr. 
Salter who says that to enable him to file a suit 
able reply he would like further and better 30 
particulars of the Defence of Third Defendant.

1. Under Paragraph 3.

Of "as the Plaintiffs are well aware", stat 
ing when and in what manner it is alleged that the 
Plaintiffs became aware that the said representa 
tions and statements were true and the substance 
of their alleged knowledge.
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2.

10

Of the alleged "reasonable grounds", giving 
the nature and substance thereof.

3_. __ Under Paragraph 7 •

Of the "conduct of the 1st and 2nd Plain 
tiffs" , stating the nature thereof and when and in 
what manner it is alleged that the 1st and 2nd 
Plaintiffs acted, and whether jointly or severally, 
and how and to what extent such conduct is alleged 
to have depreciated the value of the said shares.

Exhibits 
1. (Contd.)

Letter. 
Walker & 
Couldrey to 
Stephen & 
Bickerton 
Williams.
21st March, 
1952 - 
continued.

Of the alleged laches, delay and acquiescence, 
stating the nature thereof and in what manner it is 
alleged that the same disentitled the Plaintiff and 
each of them to relief.

We should be obliged if you would agree to a 
further extension of time for filing the Reply un 
til these particulars have been given.

Walker & Gouldrey.

20 LETTER. MERVYN J.E.MORGAN to WALKER & COULDREY.

IIERVYN J.B.Morgan.
Messrs.Walker & Couldrey, 
Nairobi.

22nd April, 1952.

Dear Sirs,
S.C.C.C. No. 1955/51 - 

De Mare & Others vs. Akerhielm and Others

I acknowledge receipt with thanks 
JAC/61/51 of 21st March.

30 As to Paragraph 4.

of your

I object to giving the second half of the par 
ticulars asked for on the grounds that the request 
is wrong in form and that it is impossible to ans 
wer other than to say that there was no idea of 
interest other than Financial Interest.

I am not bound at this stage to do more than 
to deny as I have done the alleged misuse by the 
Plaintiffs of the words "induce".

Letter.
M.J.E.Morgan
to Walker &
Couldrey.
22nd April, 1952.
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Exhibits 
1. (Oontd.)

letter. 
M.J.E.Morgan 
to Walker & 
Gouldrey.
22nd April, 1952 
- continued.

As regards the first part the number is 25 to 
35 (exact figure is between and will be given 
later).

Under Paragraph 7 .
The services (which are pleaded in the alter 

native and after a denial that any free shares were 
issued) are as follows: Time, Trouble and skill in 
the promotion of the business and the search for 
premises.

If any free shares were issued which is not 
admitted then the allocations were as follows: 250 
Akerhielm, 250 Beyer, 1,000 von Huth.

Under Paragraph
The reasonable grounds are a matter of evi 

dence and we are not bound to say more than has 
already been said.

12 , .
The actions of the three Plaintiffs consist 

in demanding every sort of investigation to be 
made, causing prosecution against the Directors 
and generally speaking of the shares as worthless 
long before they were so.

Under Paragraph 13 .
(a) It is indeed laches consisting of two years.

(b) The delay also consists of two years.
(c) The acquiescence consists in the fact act only 

of the allowing of two years to pass but the 
fact that the Plaintiff shareholders knew all 
that was going on and if they did not expressly 
ratify it they certainly accepted it.

As to the effects of laches, delay and acqui 
escence these are matters of law and there is no 
obligation on the Defendants specifically to plead 
law in this or any pleading and the particulars 
requested are objected to.

Yours faithfully,
Mervyn J.il. Morgan.

10

20

30
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1. (Contd.)
LETTER. STEPHEN & BICKERTON WILLIAMS to 

WALKER & COULDREY.

STEPHEN cb BICKERTON WILLIAMS 
ADVOCATES.
FRS/9 2 4.
Messrs.Walker & Couldrey, 
Nairobi.

NAIROBI. 
23rd April, 1952.

Dear Sirs,
Re: S.C.C.C. No. 1055/51 - Rolf de Mare 

& Others vs. _ Baron Akerhiejg__and Others.

In reply to the request contained in your 
letter of the 21st ultimo for particulars of the 
Defence, we set out below particulars to enable 
you to settle the terms of your reply. In giving 
these particulars, we do not concede that you are 
entitled to all the details for which you ask, but 
we trust what follows will assist you:-

Under Paragraph 3 •
1. The Second Plaintiff was present at several 
meetings of Directors between March arid June 1949 
and v/as also, for a time, a Director of the Company 
and is assumed then to have learnt and informed 
himself as to the circumstances in which the pro 
ject was started.
2. Further, during discussions between the 1st and 
2nd Plaintiffs and the 1st and 3rd Defendants re 
spectively, between March 1949 and February, 1950, 
the said Defendants mentioned their investigations 
prior to the formation of the Company and offered 
to show the said Plaintiffs documents to satisfy 
them .
3 . Again, at an Extraordinary General Meeting of 
the Company held in or about the month of March, 
1949, the first Defendant, as Chairman of the Di 
rectors of the Company, made a full report to the 
shareholders - with the Third Defendant ' s full 
approval - upon the circumstances of the Company's 
formation.

Personal investigations into the project be 
fore the formation of the Company, and inter alia, 
the study of documents and correspondence received 
from Denmark.

Exhibits 
1. (Contd.)

Letter. 
Stephen & 
Bickerton 
Williams to 
Walker & 
Couldrey.
23rd April, 
1952.
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Exhibits 
1. (Contd.)

Letter. 
Stephen & 
Bickerton 
Williams to 
Walker & 
Couldrey.
23rd April, 
1952 - 
continued.

The said representations and statements were 
made after advice from the Company's Advocates.

Under Paragraph 7.
The First and Second Plaintiffs, both person 

ally and by their Advocates, between November 1949 
and February, 1950 by allegations that the books 
and records of the Company were not properly kept 
and were inadequate, by oral denigration of the 
Company and by an application to ll.ll. Supreme Court 
of Kenya for the appointment of an Inspector under 10 
the Companies Ordinance involved the Defendants as 
Directors in the expenditure of considerable time 
and effort (contesting the said allegations) which 
could have been more profitable, applied to the 
business, and harassed the Company and its Direc 
tors generally.

Under Paragraph 8.
The Second Plaintiff was present at several 

meetings of Directors between March and June 1949 
and was also, for a time, Director of the Company 20 
and is assumed then to have learnt and informed 
himself as to the circumstances in which the pro 
ject was started. Further, from March 1949 on 
wards the Plaintiffs and one, Louis Faugust, who 
was also a Director of the Company from 18th March 
to 20th June, 1949, were collaborating in enquir 
ing into the affairs of the Company and ,hjp.d the 
advice of Advocates thereon? and during tte well 
before the end of 1949 had access to and had all 
the information requisite to commence this suit; 30 
yet the Plaint herein was not filed until 17th 
September 1951.

Your letter of the 21st ultimo, which reques 
ted the foregoing particulars, bears no indication 
that a copy was sent to the Registrar, H.M.Supreme 
Court of Kenya, for the Court file, and as these 
particulars form part of the Pleadings, we suggest 
that you send the extra copy of this letter con 
taining the particulars to the Registrar, together 
with copy of your letter asking for particulars, 40 
which will rectify the position.

Yours faithfully,
STEPHEN & BICKERTON WILLIAMS.

Copy to Mervyn J.E.Morgan, Esq., Advocate, Nairobi. 
The Registrar, H.M.Supreme Court of Kenya, Ifeirobi.



223.

1. (Contd.)
LETTER. WALKER & COULDREY to iffiRVYN J.E.MORGAN

Me rvyn J. E.Morgan, Esq., 
Nairobi.

2nd May, 1952.
Dear Sir,

Re: S.G.C.C. No.1055/51 - De Mare 
& Others versus Akerhielm & Others

We beg to acknowledge the receipt of your 
10 letter of the 22nd ultimo containing the particu 

lars requested in our letter of the 21st of March.

We note that you object to giving the par 
ticulars under paragraph 11(2) which we have 
requested. We must ask that you should let us 
have these as otherwise we will have no alternative 
but to file a Summons to ask for an Order that £Jae 
these particulars should be given. We are inter 
ested only in the particulars, that is the facts 
on which you rely and not on the facts by which 

20 you mean to prove these facts.

Yours faithfully,

Walker & Couldrey.

Copy to s

Registrar, Supreme Court, Nairobi. 

Messrs. Stephen & Bickerton Williama.

Exhibits 
1. (Contd.)

Letter. 
Walker & 
Couldrey to 
M. J.E.Morgan.
2nd May, 1952,
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Exhibits 
1. (Contd.)

Letter.
M.J.E.Morgan to
Walker &
Oouldrey.
19th May, 1952.

1. (Contd.) 

LETTER. MERVY1 J.E.MORGAN to WALKER & COULDREY

MERVY3J J.E.MORGAN, 
ADVOCATE.

52/2434/G.756/26.
Messrs. Walker & Couldrey 
Nairobi

NAIROBI,
May 19th, 1952.

Dear Sir,
S.O.O.C. No. 1055/51 - 

De Mare & Others vs . Akerhielm & Others

I acknowledge receipt of your JAC/61/51 of 2nd 
instant .

Although I am still of the opinion that I do 
not have to give these particulars since they 
are, in my opinion, matters of evidence neverthe 
less and so as to expedite and not hold up the 
matter I adduce the answer given by my friend Mr. 
Stephen on behalf of the three other Defendants in 
answer to a similar request.

That answer is : 

Under

10

Personal investigations into the project be 
fore the formation of the Company and, inter alia, 
the study of documents and correspondence received 
from Denmark. The said representations and state 
ments were made after advice from the Company's 
Advocates.

Yours faithfully, 

Llervyn J.E.Morgan.

20

30



225.

10

30

2. - CIRCULAR LETTER PROM DAETILE LTD., 
(in Formation)

DAFTILE LI1 !),, (IN FORrilATION), 
P.O.Box 412, 

NAIROBI. 
24/2/48.

Dear

The undersigned are forming a Private Limited 
Company in Kenya for the purpose of producing a 
cold process Tile used for bathrooms etc. The tile 
has been produced and sold successfully in Denmark.

We have procured the patent rights for 
countries in Africa, India and Pakistan.

most

About a third of the capital has already been 
subscribed in Denmark and the necessary machinery 
for the first unit has been purchased and is al 
ready on its way to Kenya and the machinery for the 
second unit is on order.

We have realised from conversations that most 
of our Scandinavian friends are very interested in 
this project and anxious to subscribe some capital.

For your information we enclose herewith a 
Memorandum showing the proposed formation of the 
Company and a statement of expected profit and loss 
account for the first year. Will you please let 
us know at your early convenience whether you wish 
to take up any shares.

Any further information you may like to have 
will gladly be given by us at our offices - c/o 
Beyer's (Kenya) Corporation, Kingsway Street, Nai 
robi.

With kind regards,

Sgd. Baron Akerhielm. 
Sgd. Ole Beyer. 
Sgd. E. Von Huth.

Exhibits 
2.

Circular letter, 
from Dantile 
Ltd., (in 
Formation)
24th February, 
1948.
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Exhibits 2. (Contd.)
2. (Contd.) MEMORANDUM ON DANTILE LTD..

., , (annexed to Circular Letter) Memorandum on j___________________1
Dantile Ltd.,
(annexed to "STRICTLY PRIVATE AND CONFIDENTIAL NOT 
Circular letter) FOR PUBLICATION"

Suggested Share Capital Shs4jJj£tOOO^OO

To be divided into s
2500 6% Preference Shares at 20/- 50,000.00

each 10
8500 Ordinary Shares " » " 170.000.00

Shs. 220,000.00
Already subscribed " TOjQUO.OQ
To be subscribed u 150,000.00

DIRECTORS;

Eric Von Huth (Danish) Nairobi.
Baron Uno Akerhielm (Swedish) Nairobi.
Ole Beyer (Danish) Nairobi.

SECRETARY '. 
Registered Office: Box 4-12, Nairobi. 20

We further enclose a form of Subscription of 
the Shares, and should be grateful for your reply 
at an early date, as only a limited number of 
shares still are available.

The Company has a contract with the patent 
holders in Denmark for the production rights oi a 
tile used for bathrooms, kitchens, breweries, bak 
eries, fire places etc.

Several factories are already existing in 
Denmark and paying a good dividend.

The production of this tile is an entirely 
new invention, as the tiles are not burnt, but
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made by a cold process as specified in the contract 
with the patent holders.

The tiles are sold in Denmark at 52 Ore per 
tile, whereas here in Kenya the suggested price has 
been put as low as 36 cents.

This price can most likely be raised consider 
ably.

The purpose of the Company is further to pro 
duce anything as specified in the Memorandum and 

10 Articles of Association, (these are at your dis 
posal in our office) but in principal the produc 
tion of the above-mentioned tile.

Besides the patent right for Kenya and Uganda, 
the Company holds the option for several other 
countries in Africa, India and Pakistan.

These patent rights can either be taken up by 
the Company, or sold to other parties at consider 
able profit.

Should the Company consider it advisable to 
20 start production in other countries, further Capital 

would naturally be required and old shareholders 
will have priority in taking up these shares in 
proportion to shares already held.

MANAGEMENT
The Company will be managed by the Directors, 

with Eric Von Huth as Manager and Accountant.
SHARES

Holders of ordinary shares have no dividend 
rights until 6f° per annum has been paid on prefer- 

30 ence shares, and have no right in the liquidation 
until the preference shares have been repaid in full.

Holders of preference shares will not be no 
tified of, and have no right to attend or vote at 
any general meeting of the Company, unless the 
Meeting is called for the purpose of passing a 
resolution to wind up the Company, or for altering 
the Articles of Association of the Company in any 
manner directly affecting the rights and privileges 
attaching to such shares. The ordinary sharehoId- 

40 ers will be entitled to one vote for each share held.
CONTRACT ;

A contract is held with the patent hollers, A/S 
Muritas, Copenhagen, in the name of Dantile Ltd.,
Signed Uno Akerhielm. Eric Von Huth. Ole Beyer.

Exhibits 
2. (Contd.)

Memorandum on
Dantile Ltd.,
(annexed to
Circular
Letter)
- continued.
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Exhibits 
2. (Contd.)

Spe c if icat i on 
of Capital

?amexed to
Circular
letter)

T cjanuary

2. (Contd. )
SPECIFICATION OF CAPITAL REQUIRED -

3Letter)____
MHTIIg^LIMITED [IF FORMTIOjQ 
_SPjGIgIGATION OF .CAPITAL REQUIRED

Patent right
Formation expenses
Travel account
Machinery & Plant plus freight
Exchange Danish Kr. to £
Capital Already Subscribed

Factory Plot
Boys' Quarters for 16 Boys
European Quarters
Factory Building
Inventory, Machinery, Motors, 
Installation, Glass Trays, 
Boxes etc., to be purchased 
locally

Lorry

Ej[PEGTEp_E_XPMSES UNTIL FAG TORY IS II
Registration of Co., 
Solicitor etc. 5,000.00

Salaries 7,200.00
Reserve working 
Capital 26,000.00

TOTAL

CAPITAL ALREADY SUBSCRIBED : 
FURTHER :

TOTAL CAPITAL REQUIRED;

THIS TO BE DIVIDED IFTC s 
6 c/i> Preference Shares 

Ordinary Shares

18,000.00
37 > 000. 00
4,000.00
9,500.00
l^SOCLOO

Shs. 70,000.00

12,000.00
5,000.00

30,000.00
30,000.00

22,800.00 
• OP.

111,800.00

150,000.00

70,000.00
150.000.00

Shs. 220,000.00

50,000.00

ZOjLpjQ^iPS 
Shs. 220,000.00

NAIROBI 2gth January, 1948.
Signed: Uno Akerhielm Eric Von Huth Ole Beyer.

10

20

30



229.

Exhibits

ra<—i
AH 
-P
PI o
r-4

w•H
CO

•H FH(it CD•p
CD -P,a CD

FH FH
O CO

0-1 r— J<HH

'-N O* FH
PI-H

• O

-p 9
Pl t-H Tj
0 E-l Q>
0 Xj M
*•_•' <a^ CD

P Pj

CM ^ CO
t"5 K.^^

•^

r- i I ^

g; >r-(
p3 flj
O t3
o
O CD

t-,°

O ,f1
H-P 
EH-H
P &
5P
O
(V{
PH
P
[V[
EH
Os

I
H
EH
<ri
1=3
M
O

£^t
H

p

j!£]

cH

H
KT-)

H

Hi

pq
I-H

H

EH

I^H

""*}

P

EH 
H

i§

H

WEH

COMEH
0

M
M
CO

EH
PH 
H
PH
rM̂
EH

O

g
O
0

<jj

o
H
EH
O

1O
[jH
PH
P
P^

EH
O

PH
jxj
P3

ra FH
CD CD
H ft
•H

pq EH ra 
3 CD
0 OH 
0 O-H
!"^ o^ £H
H

<§)O II
O>sco ra

H ->
•HH 03
c$ ( ci"3 n

ITi
ra -p CM
jj Ci«i
CH-H P!
•H ,£| -H
rd W 
CO

O CD CO
E£ ft r^J

EH

0 0
0 0

• o

0 0o oo o

S H
|Z3 •
EH ra
H ri
g W

M
PH •>
W PH
pq CD

t)OH
rf 03

co CD o
3 PJ-P

CO fn 
o •< cu
•H CD W)
Pj 0 rt

CD ^H eSa
EH O

0 C 
0 C

O C 
CM C

l> tr

.
ra c

CO C/

P O CDrto H
O O -H
£i *^po
CD CM CD

, ft ft
IIra >>QCD ra t<~s

H rf\
•H -P 1
EH P!

Q<&o ao ra
O ^-O CD

'^^l!LTi Pi -H**sj" 'rH EH

OO OOOOO C 
OO OOOOO C

OO OOOOO C
OO OOOOO C
OCM CMUJLAO^-C

co-^- co^'^HcMcy^^
H CM ^f^ c

0

03 -C) C

co PI co v
0 CO
•rl
P Ti
03 CD d 

PH 0 03
c

W) CO P
pj Jj >rl
•H P fn
tH CQ Ct> ttlrf S ra H
H H « CD <SS
o " P ra ^
Pi ra ^pj pj CD
•H CD -P CD CD fl

ra ,£3 f3 ft CD
h pj M CD M PH 
3 CD -H O W
0 ftH] tJ

03 W oS M H^ Pi ro 
H ^. P! FH -H mpi ?H -pi o H ra
CD £HCDN ftH Pi-p
f> o ^ cs3 ra 0 -H -H
•HPOH pj t> CO'H
-p oPncb 3 co fto
cO cv3 ?H £H CD FH

f2! PM EH EH PH PH

^ | 2. (Contd.)
;/ JL'xpuc ttJQ.
o Production
* Account (of
r> Dantile Ltd.)

for first six
9 months with
3 one Unit.

(Annexed to 
M Circular 
a? Letter).

nd

ra
d
CD
^
H O O O
H O O O
•H ...
&^*. 0 0 O

P O O O
M-H O CO COpj Pi .
•H t3 "O CM CM
& P H CM t<A
O n3 PiH pi co •HCM H m ra
0 PH,d ,Cj

5 CH M co co> R °y
• CD -H

5 +3 O ?H
v] CD 0)

- -Hpq -H
o'^' o

. !H cp cO
0 ft H Igj »
4 do
2 CD P " -P

>• -H Jc| CD
O "O ?H

£> Pj CO »> oi
03 CD & P >ja pi si p!
CD $4 CD W) CD

rSn fxj fl 'H M
-P CD

GJ H ^ H

OP

•P ft H CM
00 ^ """'



230.

EXPECTED PRODUCTION ACCOUNT (of Dantile ltd,

.PANTILE LIMIT]

EXPECTED PRODUCT IQH AC_CQUET_g( 

EXPENDITURE

Technical Manager Shs. 6,000.00
Office: General Manager etc. " 12,000.00 Shs. 18,000.(
Native Labour including Ration 8,400.( 
Factory Expenses:

Power, Light, Insurance, Glazing,
Cement, Sand and Grit 56,400.( 

Transport 3,600.< 
Travelling Expenses 3,600.( 
Repairs and Renewals 3,600.C 
Profit 2nd Half Year 100,800.(

Shs. 194,400.(

PRODUCT ION FOR ONE YE/ REJDEJ/IPTIONS: ————————————————————

Machinery & Plant 1st Unit Pull
Year say ... ... 5,000.00

Machinery & Plant 2nd Unit Half
Year say ... ... 2,500.00

Lorry Account 2,400.00 
Formation Expenses 10,000.00
Plot & Buildings 7,TQQjQQ 27,600.C
RSffUJERATION;
Directors 6,000.00
Secretary 2,400.00
Audit 1,500.00
Leave pay Reserve 8.100.00 18,000.C
Suggested Staff bonus 10$ of Nett Profit 9,490.C
Reserve - Tax 20,000.C
Interest on Preference Shares 6$ on Shs.50,000/- 3,OOO.C
Reserve 10,000.C
Expected Nett Profit 52,410.0

Shs. 140,500.C
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for 2nd half year with. 2 Units (annexed to Circular

(IN
1KB ,_2ndJIalf Year _ with 2 Units

INCOME
Two Shifts daily @ 1,800 tiles 
per shift = 3,600 per day, in 
25 days = 90,000 tiles per 
month, in 6 months 540,000 
tiles © 36 cents per tile Shs. 194,400.00

2. (Contd.)
Expected Pro 
duction Account 
(of Dantile 
Ltd.) for 2nd 
half year with 
two Unita.
(annexed to 
Circular 
Letter).

Shs. 194,400.00

(First j- year 1 unit - Second j- year 2 Units)

Profit first 6 months (2?0,000) Shs. 39,700.00

Profit next 6 months (540,000 tiles) 100,800.00

Shs. 140,500.00

Capital for Ordinary Shares Shs.170,000/- 
Expected Profit say, 25%
Nairobi. January 29th, 1948.
Sgd. Uno Akerhielm. Sgd. Erik von Huth. Sgd.Ole Beyer.
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Esfeibits 
3.

(Dantile Ltd., 
Part of Minute 
Book)
Minute of 
Directors 
Meeting.
17th February, 
1948.

3. - PART OP MINUTE BOOK OF DANTILB LTD., 
MINUTE OF DIRECTORS iMETIITO held 

17th FEBRUARY 1948

PANTILE LTD. (U FORLIATIOE'

A Meeting of the directors was held in the 
office of Messrs. Beyer (Kenya) Corporation on the 
17th February, 1948, at 2 p.m.

Present:
Baron Uno Akerhielm 
Mr. Erik von Huth. 
Mr. Ole Beyer.

The minutes from previous meeting held on the 
3rd February, 1948, were read and signed.

10

Arising from previous Minutes;
(a) Mr. Hollister has accepted the appointment 
the Company's Solicitor.

as

(b) The directors have visited Messrs.Beacon Ranch 
Ltd., and were shown a plot of 21 acres which the 
Company is willing to sell, for £30.0.0 per acre. 
It was resolved to accept this offer and get in 
touch with the Land Control Board for the necessary 
transfer.

(c) Mr. Hollister had previous 15*- prepared a draft 
memorandum of the Articles of Association and this 
was passed. Mr. Hollister should be asked to pre 
pare the final Memorandum and Articles of Associa 
tion.

(d) Memorandum to intended shareholders has been 
prepared and was laid on the table for the direc 
tors' signature and was duly signed.

(e) Drawing for the factory buildings has been re 
ceived from Denmark.

A list of intended shareholders was produced,, 
and after discussion it was suggested to send let 
ters to the names mentioned on the list.

Mr. Yon Huth was asked to get in touch with 
Mr. Adams and get the final permission for estab 
lishing of the Company, and was also asked to

20

30
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prepare the application for land transfer.

It was suggested that an agreement with Mr. 
von Huth should be drafted.

It was suggested that a letter should be sent 
to Messrs. Muritas and Messrs.D.Christensen to ob 
tain the necessary authority for Baron Akerhielm 
and Mr. Beyer to act on their behalf.

Sgd. Uno Akerhielm Sgd.Ole Beyer Sgd.E.von Huth.

Exhibits 
3. (Contd.)
(Dantile Ltd.,
Part of Minute
Book)
Minute of
Directors
Meeting.
l?th February,
1948
- continued.

10 PANTILE LTD. (IF FORMATION)

A Meeting of the directors was held in the 
office of Messrs. Beyer (Kenya) Corporation on the 
21st of February, at 11.15 a.m.

Pre jsent;
Baron Uno Akerhielm.
Mr. Erik von Huth. 
Mr. Ole Beyer.

The minutes from previous meeting, held on 
the 17th of February, 1948, were read and signed.

20 Reply has been received from the Economic and 
Commercial Adviser Mr. Adams stating that the ap 
plication to form the Company has been approved, it 
is only necessary to put in a formal application to 
the Member for Finance for the approval of the 
share capital required. Mr. Hollister was in 
structed to prepare the necessary application.

Baron Akerhielm and Mr. von Huth have seen 
the Land Office with regard to the land at Beacon 
Farm Ltd.

30 It was pointed out that it would be nearly 
impossible to be granted land for a factory aite 
on the farm in question. It was therefore re 
solved that we should apply for factory site, to 
gether with sites for house and boys quarters, in 
the Athi Township Area.

Dantile Ltd., 
Minute of 
Directors 
Meeting.
21st February, 
1948,
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Exhibits Several letters with reference to contract
,~ ,, \ with patent holders and shipment of the machinery•>' (^oma..) were laid Qn the table and discussed.

Dantile Ltd.,
Minute of Baron Akerhielm was appointed Chairman and 
Directors Beyer's (Kenya) Corporation Secretary of the Corn- 
Meeting, pany.
21st February, Sgd. Uno Akerhielm,
1948 Chairman,
- continued. 28.2.48.

Dantile Ltd., MIMJTE OF DIRECTORS MEET I B'G heJd_28_th FEBRUARY 1948 10
Minute of
Directors DAH'TILE (IN FORMATION)
Meeting.
9R+V, -ffoVn-nn-™- A Meeting of the Directors was held in the
IQ/R ^ eDIuary» office of Messrs. Beyer's Kenya Corporation on the
-Ly4tt * 28th February, 1948, at 9-30 a.m.

Pre sent °.
Baron Uno Akerhielm 
Mr. Erik von Huth. 
Mr. Ole Beyer.

The minutes from previous meeting held on the 
21st of February, 1948, were read and signed. 20

Contract regarding Patent

Mr. von Huth agreed to transfer all rights 
which he has received from A/S Muritas to Dantile 
Ltd., Mr. Hollister will be asked to draw up a 
legal contract between Mr, V. Huth and Dantile Ltd.

Cpnt r ac t Mur i t a s_ A/_S_ _and _Dant i le__ Ltd^.^ 
(info r ma t ion j .

Two of the directors, Baron Akerhielm and Mr. 
Brik von Huth, were requested to contact Mr. Hoi™ 30 
lister with reference to the above mentioned con 
tract.

G ontract _ 
Tin formation)
The Company's Solicitor, Mr. Hollister, to be 

requested to draw up a contract in the above matter.
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10

Land Application - A"thi_
The Secretary reported that a letter has al 

ready been sent to the Town Planning Adviser with 
an application for land. The meeting was informed 
that the letter has been handed over to the Com 
missioner for Land & Mines.

Research.
It was suggested that a sample of local sand 

should be sent to Professor A.Mogensen, Copenhagen, 
for testing the suitability for production of 
Tiles

Sgd. Uno Akerhielm, 
Chairman.
2/4/48.

Exhibits 
3. (Contd.)

Dantile Ltd., 
Minute of 
Directors 
Meeting.
28th February,
1948
- continued.

20

30

DAiMTILE LTD.
MIFUTE Off

A Meeting of the Directors was held in the 
office of Messrs. Beyer's Corporation on the 2nd 
April, 1948, at 11 a.m.

Present ;
Baron Uno Akerhielm 
Mr. Erik von Huth. 
Mr. Ole Beyer.

The minutes from previous meeting held on the 
28th of February, 1948, were read and signed.

Mr. von Huth handed over a letter, confirming 
that he transferred all his rights with A/S Muritas 
to Dantile Ltd.

Contract Muritas A/S - Dantile Ltd.
A Draft Agreement was received from Mr .Ho Uls 

ter and was discussed. Certain alterations were
suggested.

-
Dantile Ltd.
A Draft Agreement from I'ir .HoUlister was passed,

Dantile Ltd., 
Minute of 
Directors 
Meeting.
2nd April 1948,
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Exhibits 
. (Contd.)

Dantile Ltd., 
Minute of 
Directors 
Meeting.
2nd April 1948 
- continued.

and it was decided that this agreement should be 
put into force from the date the erection of the 
factory building was started.

The Secretary stated that the Company was 
incorporated the 20th of March last, and the Firm's 
seal had been received.

An account has been opened with Messrs. Bar 
clays Bank ltd., and the Directors have signed the 
necessary forms in this connection.

Uno Akerhielm, 
Chairman.
14/5/48.

10

Dantile Ltd., 
Minute of 
Directors 
Meeting.
13th May 1948,

Previous 
Minutes.

Managing
Directors
Agreement.

Convening of 
Meeting for the 
purpose of 
authorising the 
isoue of re 
deemable prefer 
ence Shares.

MIMJTE OF DIRECTORS MEETING HELD 13th MAY 1948

MINUTES of a Meeting of Directors of DANTILE LIMI 
TED held at the Offices of HARRISOW & BOWMER, Sad- 
ler Street, Nairobi on the 13th May, 1948 at 11.0 
a.m.

Present:
Baron Akerhielm.
Mr. Erik von Huth. 20
Mr. Ole Beyer.

By invitation, Mr.J.A.Harrison.

1. Minutes of the preceding Meeting having been 
previously circulated, were taken as read, 
confirmed and signed.

2. The contract with Mr. Erik von Huth in consid 
eration of the sale by him to the Company of 
his rights under a written agreement with A/S 
Muritas was fully discussed.

It was pointed out to the Meeting by Mir. 30 
Harrison, that in his opinion the Agreement pro 
duced merely declared an intention to transfer 
rights and not that the rights had in fact been 
transferred to the Company. It was decided to 
ask the Company's Solicitors to determine the 
point.

3- It was resolved that an extraordinary General 
Meeting of the Company be convened for the pur 
pose of passing a extraordinary resolution 
authorising the issue of 2,500 6% Redeemable 40 
Preference Shares of Shs. 20/- each.
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4. The Secretaries reported that applications for 
Shares had been received from the undermentioned 
and it was resolved that Shares be allotted in 
accordance with the Applications -

NUMBER 
ALLOTTEE OP

SHARES

Harald Dan Christensen 1425
Ole Beyer 400
A/S Muritas 325
Rolf de Mare 500
William Heilbuth 500
Louis Faugust 500
Baron Akerhielm 650
Erik von Huth 1100
Bror Van Her AA Ituhle 250
Karl Sigvard Soderholm 100
Barbara Paugust 500
Guy Faugust 1000
" " Redeemable

Preference Shares 250

DENOTING 
NUMBERS OF 

SHARES
PROM TO

1 1425
1426 1825
1826 2150
2151 2650
2651 3150
3151 3650
5251 5650
3901 5000
5001 5250
5651 5750
5751 6250
6251 7250

1 250

The Secretaries were instructed to prepare the 
appropriate Share Certificates. The Share Certifi 
cates were produced and signed by two Directors on 
behalf of the Board and countersigned by the Secre 
taries.

In the presence of all of them the Seal 
Company was this day affixed.

of the

There being no further business the Meeting 
closed at 11.0 a.m.

Sgd. Uno Akerhielm, 
Chairman.
24/5/48.

Exhibits 
3. (Contd.)

Dantile Ltd., 
Minute of 
Directors 
Meeting. 
13th May 1948 
- continued.

Applications
and 

Allotment s.

Issue of Share 
Certificates.

Closure.
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Exhibits 
3. (Contd.)
Dantile Ltd., 
Minute of 
Directors 
Meeting.
5th August, 
1948.

3. (Oontd.)
MINUTE OF DIRECTORS MEETING HELD 5th AJJGIJS3LJ-148

DAMDILE LTD.

A Meeting of the Directors was held 
office of Messrs. Beyer's Corporation on 
August, 1948, at 10.30 a.m.

Presents

in the 
the 5th

Baron Uno Akerhielm, Chairman.
Mr. Erik von Huth. Manager.
Mr. Erik Scheitel, acting for Mr.O.Beyer.

Baron Akerhielm has returned from leave and taken 
over the Chair.

1* Minute^s of the preceding Meeting having been 
previously circulated were taken as read, confirmed 
and signed.

2. Written Report from Manager. No written report 
was" received fro15~tEe~Manager/ Mr. Eric von Huth, 
but the activities during the last two months were 
fully discussed and the Manager reported;

(a) Iand__Arrangements . Letter received from the 
Land~TDepar^ment that the Company has been allotted 
Plot No. 52 in the Light Industrial Area at a price 
of £4,356/-/- per acre, including development 
charges for roads and drains. 1/5 to be paid as 
Stand Premiums and 4/5 by way of annual rent of 5^. 
The Company cannot get access to the Plot until it 
is surveyed which is expected to take another two 
months .

Buildings. The Manager reports that he has 
been" in contact with Col. Bridger of the Municipal- 
ity and the Manager was asked to prepare Plans of 
the Buildings and forward them for approval. The 
drawings have been made and will be forwarded to 
the Municipality about 10.8.48.

(c) Machinery. All machinery ordered from Denmark 
has arr ive d at Nairobi and has been stored with the 
Express Transport Coy. Nairobi.

The Manager was instructed to inspect the 
machinery and if it had not arrived at Nairobi in 
good order and condition to make claims; and fur- 
ther instructed to see that the machinery is kept

10

20

30

40
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in good condition and insured until the factory is 
erected; and to see that the machines are kept in 
good order and condition until the starting of 
production.

(d) Chemicals. Chemicals have arrived at the 
coast, but samples had to be sent to the Govern- 
ment Laboratory for report and will then be sent 
to Nairobi.
(e) Cement. Fifty tons White Cement arrived at 
Mombasa and will be railed to Nairobi. The Manager 
has been instructed to get storage at Nairobi.

3. Payment of Shares. The amount of Shs . 134 , 400/- 
haslDeen accounted for and Shares have been issued, 
signed and stamped.

4. Financial Position. Expenses were discussed and 
approved and the Company had a Bank Balance as per 
31.7.48 of Shs. 3 0,903/04.

5. Land_ Arrangements. All matters discussed under ""

6. Powel ' s_ . jfegduct s . The Company has received an 
offer* from" Messrs. Powel 's Products to become their 
sale's agent. The matter was discussed, but left 
in abeyance until such time as production starts.

7. Correspondence .
(a) Mr_jjjygnd Thorn sen in Denmark; Several letters 
had been received regarding the betterment of the 
Tiles and the Directors were satisfied with the 
progress made.
(b) Contract Muritas. Reply to the Draft Agreement 
sent the 28.4.48 had been received. The points 
were discussed at length and the Manager was in 
structed to reply in accordance with the decisions 
made .

8. Nothing further to discuss. 

Meeting finished at 12.40 p.m.

Sgd. Uno Akerhielm, 
Chairman.
23/8/48 .

Exhibits 
, (Qontd )

Dantile Ltd., 
Minute of 
Directors 
Meeting.

August 
1948 ' 
- continued.
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Exhibits 
3. (Contd.)

Dantile Ltd. 
Agenda for 
Meeting on 
23rd August 
1948.

Dantile ltd., 
Minute of 
Directors 
Meeting.
23rd August, 
1948.

3. (Contd.) 
AGENDA FOR MHJETING ON 23rd AUGUST .

Agenda for Monday 23rd August 1948

1. Minutes.
2. Arising out of Minutes :-

a. Contract Mr. Erik von Huth.
b. Buildings.
c. Machinery, Chemicals etc.
d . Cement .
e. land Arrangements.

3 . Insurance .
4. Audit.
5. Correspondence.
6. Any other business.

MINUTE 07 DIRECTORS MEETING HELD 23rd AUGUST, 1948

DAMTILE LTD,

10

A Meeting of the Directors was held 
office at Messrs. Beyer's Corporation on 
of August, 1948, at 2.30 p.m.

Present;

in the 
the 23rd

20

Baron Uno Akerhielm, Chairman.
Mr. Erik von Huth, Managing Director.
Mr. Erik Scheitel, acting for Mr.O.Beyer.

1- Minutes of the preceding Meeting having been 
previously circulated, were taken as read, con 
firmed and signed.

2 - Arising, out of previous Minutes. 
(a) Managin Dire c t or ' s_ _Are^ement . Legal opinion_ _^

had been obtained and it wasTfound 
agreement was in order.

that the 30

. von Huth reported on Buildings, 
owing to a letter from Mr. S. Thorns en, the 
building programme was left in abeyance until 
specifications received from Denmark.

(c) The Machine ry arrived in good condition. 
Machines, chemicals and colours have been 
stored at Etco House. The machinery has been 
washed in paraffin and greased.
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(d) Fifty tons White__Cemgnt_ has been stored in 
ex-Transport^Company's~~go-down on Athi Road. 
Permit for this was obtained from Mr. Danville, 
the Cement Controller.

( e ) J^^^£I^S^SS^S ' Tlie P10^ is s^iH no* sur 
veyed, but the'lfenager to be instructed to get
in touch with the land Office for an early 
survey.

3. Ijasuranoe. The machines, cement etc., have all 
been insured with Messrs. Employers' Liability As 
surance Corporation Ltd., London, E.G. 4.
4. Audit. The Manager reported that the books 
have ' been audited up to the 31st of July, 1948.

Exhibits 
3. (Contd.)

Dantile Ltd., 
Minute of 
Directors
Meeting.
23rd August,
1948
- continued.

(a) Mr.O.Beyer had been in contact with Mr.Svend 
Thorns en and was very satisfied with the pro 
gress made. He had also inspected the new 
machinery and found it satisfactory.

(b) An offer for new machinery had been made by 
20 Mr. Svend Thomsen, who had contacted Messrs.

C.P.Petersen, for Shs.4,000/-. It was decided 
to open a reimburse with the Nord-Jydsk Bank, 
Aalborg.

(c) Messrs .Hygea have given us an offer for dif 
ferent kinds of paint. Owing to an expected 
mistake in Mr. Thomsen 's letter, no paint to 
be ordered until further information received
from Mr. Thorns en.

(d) Samples of Terazza Powder sent to Denmark 
30 have had a very favourable report.

(e) Mr.Beyer to be asked to get any information 
re compensation for the purchase of a Patent 
Right which may be considered useless for the 
production of bathroom tiles.

(f ) The Manager was instructed to act in accord 
ance with the above Minutes.

6 • Any_ other business ; None .

The Meeting finished at 4.30.
Sgd. Uno Akerhielm, 

40 Chairman.
11/9/48.
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Dantile Ltd., 
Agenda for 
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3.
4
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3. (Contd.)
AGENDA FOR MEETING ON llth SEPTEMBER , J.948

DANTILE LTD.
September 1948

Minutes.
Arising out of last Minutes.

a. Buildings.
b . Machinery .
c. Land Arrangements.

New Office.
Unissued Shares.
Factory Manager's Arrival.
Furniture, Fittings and Building Plot for 

Managing Director.
Contract Muritas A/S. 
Balance Sheet.

10

9. Any other Business.

Dantile Ltd., 
Minute of 
Directors 
Meeting.
llth September, 
1948.

MINUTE OF DIRECTORS MEETING- 
held 11 th EPTBIvfflER, 20

A Meeting of the Directors was held in the 
office of Messrs. Beyer's Corporation on the llth 
of September, 1948, at 10.30 a.m.

Present;
Baron Uno Akerhielm, Chairman.
Mr. Erik von Huth, Managing Director.
Mr. Erik Scheitel, acting for Mr.Ole Beyer.

I- Minutes of the preceding Meeting having been 
previously circulated, were taken as read, con 
firmed and signed.

2 • Arising out of^ last Minutes
(a) Buildings. No specification has been received 

From "~Mr.S. Thomsen.
reimburse has been applied for

30

with°Barclays Bank.
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(c) Land Arrangements. The Manager has been in 
' "LancTTTontrol Board, but nothing

further is reported.
The Manager has viewed the plot and is satis 
fied.

3- jfew: _0f f i_ce . The Chairman was instructed to 
get in touch with Messrs. Harrison & Bowmer and ar 
range for suitable space for Dantile.

4- Unissued Sharejs. Until matters regarding 
Contract have been settled, no further capital can 
be subscribed.

5. ffactory Manager' s Arrival. 
arrive about 19•9.

Svend Thomson will

6 . Furniture, Fittings and Building JPlpt for Man- 
HTre c t or .

^ Balance Sheet, as audited, was 
produceoT"f'br a period up to 31-7.48. This was 
adopted and signed.
9- Any other buniness . Whi ,ti g^^cement . It was 
deci3ea"^.ot"~tb" seTl any C eimenT^unTiT Mr. Thomgen 
arrives.

Plot. The Chairman was asked to contact 
Land"T3i*partment regarding an early survey.

The Meeting finished 11.30 a.m.
Sgd. Uno Akerhielm 

Chairman.
7/10/48.

the

Exhibits 
3. (Contd.)

Dantile Ltd., 
Minute of 
Directors 
Meeting.
llth September,
1948
- continued.

It is impossible owing to contract with Manag 
ing Director to purchase Furniture, but it was 
agreed to advance the Managing Director with a sum 
of up to Shs. 1,500/- enabling him to buy furniture.
7. £o^1:r_ac^M;uritas .Ji/S. Letter has been received 
from iiur lias"7" Uo li c iTo r s . The contract was dis 
cussed again. Muritas informed their intention 
that parties representing them must have at least 
52% of Dantile Ltd., shares. They were not pre 
pared to subscribe any further capital. No reply 
has been received from Mr.Beyer and Mr. Dan Chris- 
tensen and the Manager was instructed to contact 
these two gentlemen regarding further capital.
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AGEEDA FOE KEETIITG•_ Og7th,_ 

DAUTILE LTD.
Agenda for Meeting Thursday 7th Octpber^ 1948

at 10 a.m.

1. Minutes.
2. Arising out of last Minutes.

a. The new office of the Company, 
b. Letters to Messrs.Dan Christensen and Ole 

Beyer.
3. Sale of and future supplies of white cement.
4. Machinery.
5. Land arrangements.
6. Buildings.
7. Purchase of materials.
8. Contract "Muritas"„
9. Correspondence.

10. Any other business.

10

Dantile Ltd., 
Minute of 
Directors
Meeting.
7th October, 
1948.

MIMTE Qg DIRECTOR S
DAJ3TILE LTD. 20

A Meeting of the Directors was held in the
office of Messrs. Beyer's Corporation on the 7th
of October, 1948, at 10 a.m.

Present;
Baron Uno Akerhielm, Chairman.
Mr. Erik von Huth, Managing Director.
Mr. Erik Scheitel, acting for Mr.0.Beyer.

I' Minutes of the preceding Meeting having been 
previously circulated,, were taken as read, con 
firmed and signed. 30

2 • Arising out of previous Minutes.
(a) Office of Company has been moved to Messrs. 

Harrison & Bowmer.
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(b) It was confirmed that a letter had been writ 
ten to Mr. Dan Christensen, Mr. Ole Beyer had 
left Denmark and it was therefore impossible 
to contact him.

5• Sale of and Future Supplies of White Cement.
It was decided not to sell any white cement 

until further.

4. M§£iiiS§£Z'

The new machines, ordered from Dameco, Denmark, 
10 have left Aalborg the 28th of September, 1948=

5• land Arrangements.
The Chairman reported that he and the Manager 

have been in contact with the Land Department and 
they were promised priority of the survey.

6. Buildings.
The Directors have seen the draft drawings and 

they were accepted. Mr. Grausen instructed to 
prepare the drawings. The Manager was instructed 
to get the plans passed by the Municipality.

20 7. Purchase of Materials.
All materials for the production of the Tiles 

have been ordered and should be received at the 
time of completion of factory.
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30

The contract is to be in abeyance 
Beyer arrives in Kenya.

9 •

until Mr-

Nothing to report. 

10* Any other business.

The Director received a report from Mr. Svend 
Thomsen which was very satisfactory.

I"k was decided that the Manager should 
get in touch with, several contractors to get the 
best offer for buildings when the drawings were 
passed.

was instructed to contact East
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African Power & Lighting Co., to make the arrange 
ments about light and power in the factory.

Levelling of plot; The Manager was asked to 
inquire if"DanfTle""was responsible for levelling 
of plot.

Ho us ing__ and Lab o ur s The Manager was asked to 
inquire "about housing for labour.

The Meeting finished at 11.15 a.m.
Sgd. Uno Akerhielm, 

Chairman.
25/10/48.

10

Agenda for 
Meeting on 
25th October, 
1948.

FOR MEETING PIT 25th OCTOBER t _ 1948

Agenda for Meeting Monday 25th
1. Minutes.
2. Arising out of last Minutes

a . Land
b. Electricity and light
c. Levelling of plot.
d. Housing for labour
e . Buildings .

3. Report from Mr. Thorns en.
4. Report from Architect.
5. Correspondence.
6. Any other business.

20

Dantile Ltd., 
Minutes of 
Directors 
Meeting.
25th October, 
1948.

A Meeting of the Directors was held in 
office of Messrs. Harrison and Bowmer on the 
October, 1948, at 9 a.m.

Present;

the 
25th

30

Baron Uno Akerhielnio
Mr. Erik Scheitel, acting for Mr. O.Beyer.
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10

Regretted that the Managing Director was not 
present and no written reasons for his absence have 
been received.

1. Minutes of the preceding Meeting circulated, 
were read, 'confirmed and signed.

2 • Arising out of previous Minutes
(a) land

The companies plot Uo.52 has been sur 
veyed. Test holes for foundation have been 
made and the top-soil is only 3 ft. in 
depth.

(b) The Manager has been in touch with East 
African Power & Light and has been promised 
attention as soon as possible and an appli 
cation for Power and Light has been signed.

(c)

20

Land Office stated that Dantile Ltd. was 
responsible for levelling of plot.
Housing for Labour

The Labour Officer has been consulted 
and advised that the Company should make 
their own houses for labour. The Directors 
decided to leave the matter until a later 
date.
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30

The blue prints have been received but 
no application could be sent to the Munici 
pality before draining plans were ready. It 
was decided to ask Mr. Thomsen to attend 
to these matters.

3- Report _from, Ifil'-^jlPJMgS'
Report was received describing the production 

of the tiles, but the Directors felt that another 
Report was needed, describing the tiles resistance 
against certain chemicals, oils and fat.

4 . Report

40

Report was received and discussed and it was 
accepted the 4°/° of the total building-cost for the 
work done and the work proposed in his letter 
should be paid to the Architect.
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5« Corre spondence
Letter was received from Mr. Dan-Christensen 

wherein he stated that he was unable to put further 
capital in Dantile.

6. The attention of the meeting was drawn to the 
unsatisfactory conduct on the part of Mr.E.von Huth 
and after some discussion it was decided to await 
the return of Mr.O.Beyer when the whole matter 
will again be raised and action be taken.

The Meeting finished at 10.45 a.m. 10
Uno Akerhielm, 

Chairman.
11/13/48.

Dantile Ltd., 
Minutes of 
Extrao rdinary 
General 
Meeting of 
Shareholders.
18th March, 
1949.

Notice of 
Meeting.

Chairman's 
Report.

MINUTES OF EXTRAORDINARY GENERAL MEETING OF SHARE- 
_______HOLDERS HELD 18th MARCH, 1949________

Minutes of an Extraordinary General Meeting 
of the Shareholders of Dantile Limited held at the 
offices of Swedish Products Company, Nairobi, on 
Friday the 18th March, at 10 a.m.

Pre sent;
Baron Akerhielm (In the Chair) 
Mr. 0. Beyer. 
Mr. L. Faugust. 
Mr. G. Faugust. 
Mr. Kuhle.

In attendance: Mr.J.A.Harrison.
Before the Meeting opened Mr.G.Faugust asked 

permission of the Chairman for Mr.Scruby, Advocate 
to attend, for the purpose of watching his (Mr.G, 
Faugust) interest. Although the Chairman was of 
the opinion that the application was irregular he 
saw no reason why Mr.Scruby should not be present.

The notice convening the meeting was read.
The Chairman reported to the meeting the his 

tory of the Company since its inception.

The question of cost of manufacture was dis 
cussed at length. During the discussion it was

20

30
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10

20

40

stated that tiles could be sold at cts. /40 per 
tile and that the cost of production would be ap 
proximately cts. -/24 per tile.

A Pro-Forma Balance Sheet as at the 28th Feb 
ruary 1949 was produced- to the meeting. Mr.Harrison 
explained that this account had to be produced at 
very short notice and it must therefore be regard 
ed as a draft Balance Sheet only.

Mr. Scruby raised a question on the accounts 
regarding the issue of free shares. The appropri 
ate figures were furnished and it was pointed out 
that the shares in question were issued for ser 
vices rendered to the Company during the promotion.

Mr.Scruby also requested information relating 
to preliminary expenses. This was supplied.

At this stage Mr. Scruby left the meeting.

It was proposed by Baron Akerhielm and secon 
ded by Mr.L.Faugust that Mr.Guy Faugust be appoint 
ed Director of the Company. This was passed unani 
mously and it was resolved that Mr.Guy Faugust be 
and iti hereby elected Director of the Company.

It was proposed by Mr.O.Beyer and seconded by 
Mr.Kuhle that Mr.Louis Faugust be appointed Direc 
tor of the Company. This was passed unanimously 
and it was resolved that Mr.Louis Faugust be and 
is hereby elected Director of the Company.

A letter received from Mr.Von Huth was read 
to the meeting. Mr.Von Huth stated that he wished 
to sell his shares in the Company. He also pointed 
out in his letter that the delay in commencing op 
erations was due to the Land Office not surveying 
land purchased by the Company, until quite recently 
the result being the Company could make no progress.

Baron Akerhielm stated that as a result of 
dissatisfaction being expressed by several of the 
shareholders he did not wish to continue as a Dir 
ector and that he intended sending his resignation 
to the Board forthwith.

There being no further business the meeting 
terminated at 11.15 a.m.
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MINUTES O^JDIREGTORS MEETING HELD 28th..MARCH,. 1M9

MINUTES OF A MEETING OF THE DIRECTORS DANTILE LTD. 
HELD AT BEYERS CORPORATION, KING-SWAY, NAIROBI AT 
10 p.m. on MONDAY 28th OP MARCH, 1949.

Present:
Mr. G-. Faugust. 
Mr. L. Faugust. 
Mr. 0. Beyer.

In the Chair.

1. Mr.Beyer reported that SIr.Akerhielm's resigna- 10 
tion as a Director was received on 20th March, 
and that Mr.Akerhielm has left for India, and 
will not be back the first couple of months.

2. The new chairman Mr.G.Faugust suggested that the 
articles of association should be altered, so 
that it in the future would be possible for In 
dians to buy shares. The board agreed to 
this, and Mr.Beyer was told to inform the share 
holders that this question would be put up on 
the yearly general meeting. 20

3. The Chairman also suggested that the yearly 
general meeting should be held the 20th April 
and Mr.Beyer was instructed to ask the auditors 
if they could have the accounts ready before 
that date. Also if the meeting could be held 
at their premises in Sadler Street.

4. The Chairman further suggested that all Dantiles 
accounts should be kept by the auditors Messrs. 
Harrison & Bowmer, this firm being willing to 
do this work plus all the audits for a monthly 30 
salary of Shs.200/- per month. The Board agreed 
to this, and Mr.Beyer was told to inform Messrs. 
Harrison & Bowmer that the Company would accept 
this agreement for one year. Mr. Beyer should 
keep a petty cash and be able to operate the 
cheques account until a suitable manager could 
take over the management of the Company.

5. Mr.Beyer told the Board that due to the change 
of Directors it was not possible to operate the 
bank account. Therefore it has been necessary 40 
for him to cash some cheques issued to Dantile 
Ltd., and make all cash payments out of his 
firm. Mr. Beyer was asked to continue this,
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until the new signatures were presented to the 
bank.

Mr.L.Faugust asked the Chairman if he still 
wanted his lawyers to interfere with the Com 
pany's affairs, and if the Chairman still wanted 
the meeting suggested by his lawyers. The 
Chairman said that this meeting was no more 
necessary, and he did not want any new meeting 
to be held before the annual meeting on the 20th 
April.

The meeting terminated at 11.15.
Sgd. G.Faugust, 

Chairman.
15/4/49.
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15th June 1949-

MINUTES OF DIRECTORS MEETING HELD 15th _JUgE_1949 Dantile Ltd.,
Minutes of

MINUTES OF A MEETING OF THE DIRECTORS OF DANTILE Directors 
LTD., HELD AT THE OFFICE OP SWEDISH PRODUCT COMPANY Meeting. 
NAIROBI ON 15th JUNE 1949 at 10 a.m.

Present;
20 L. Faugust (In the Chair)

0. Beyer.
U. Akerhielm (In attendance) 
E.J.Hollister for Mr.B.Kuhle 
G-. Faugust.

The Chairman explained that the economical situa 
tion in the Company was so bad that the company 
when the creditors are paid, is unable to pay the 
daily expenses, therefore he suggested that the 
shareholders should be informed about the situation 

30 and it should be decided to liquidate the company 
to try to sell the company. The assets are at the 
moment approx. 20.000/- Shs.

Baron Akerhielm said that he thought it 
possible to sell the company due to the demand of 
plots on factory area.

Mr. Hollister advised the company to ask a 
chartered accountant's advice regarding the possible 
liquidation.
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The Secretary was told to try to sell the con 
signment of white cement and pay up the creditors.

Tne C'hairwan explained the G<&SV ''fcivend '1'L.oia- 
sen" who during his employment sold white cement 
for approx. Shs.790/- and used the money for his 
private expenses. It was decided to wait until 
6th July before the police should be told, as Mr. 
Thomson's present employers M.A.P. Ltd., gave a 
promise to pay the debt before that date.

The meeting terminated at 12.50. 10

Dantile Ltd., 
Minutes of 
Directors 
Meeting.
7th September, 
1949.

MINUTES OF DIRECTORS MEETING HELD ON 7th SEPTEMBER

MINUTES OF THE METING- OF THE EXISTING DIRECTOR 
HELD AT THE OFFICES OF MESSRS. BEYER'S (KENYA) 
CORPORATION ON THE 7th SEPTEMBER, 12.30 p.m.

Present;
Mr. Ole Beyer.
Baron Akerhielra (in attendance)

Appointment of Director. 20

It was noted that a number of Directors had, 
as a result of resignations, been reduced to one.

The Articles of Association No.29 require the 
quorum of Directors shall be two. In order to 
complete the formalities in connection with the 
signing of a declaration of solvency for a liqui 
dation by the Shareholders, it was resolved that 
Baron Akerhielm be appointed a Director of the 
Company to fill the vacancy for the purpose previ 
ously specified. 30

Chairman. 
7/9/49-
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MINUTES OF THE MEETING OF SHAREHOLDERS HEED AT THE 
OFFICES OF MESSRS. AIEXAKDER & INGRAM, SADEER STREET, 
NAIROBI ON ?th DECEMBER 1949- 10.00 a.m.

Present s
0 . Beyer .

10 Baron U. Alee rhi elm.
G. Faugust. 
E . Faugust . 
K.S.Soderholra, in attendance for

Mr. de Mare. 
Mr. Scruby, in attendance for Mrs.

G. Faugust . 
Mr. Alexander, in attendance.

It was explained that the meeting was held in ac 
cordance to the meeting held on 15th June, 1949> 

20 when it was suggested that the company should go 
into voluntary liquidation.

It was noticed that Mr.Soderholm was in atten 
dance for Mr. de Mare, but that Mr. Soderholm did 
not have the Power of Attorney with him.

Baron Akerhielm pointed out that he was not a 
director of the Company, but that he had been so 
for one purpose and for one day only, enabling Mr. 
Beyer, the only director, to get a signature for 
declaration of solvency. Two signatures were 

30 necessary for the purpose in accordance with para. 
29 of the Articles of Association.

It was suggested that additional directors 
should be appointed, but none of the present share 
holders would accept appointment.

A discussion ensued regarding the liquidation 
of the company and the appointment of the liquida 
tor, no decision was made, and owing to the hostility 
against the previous directors, Mr. Alexander re 
fused to be appointed accountant and liquidator.

40 Further owing to lack of Power of Attorney for 
absent shareholders, it was suggested that a meet 
ing should be held at a later date. Suggestions 
were also made that public liquidator should be 
appointed.

Tho meeting terminated at 10.45.
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ITS HIS MAJESTY'S SUPREIvIE CQUItT OF KEIDTA _
JOUS_ CIVIL CASE NO .15 of _19 5Q

IN 11HE ivIATTEH Oil' DANTILE LTD.
and 

IN THE MATTER OF THIS COMPANIES ORDINANCE 1955-

REPORT OF THE INSPECTOR

TERMS OF REFERENCE

I refer to an order of the Supreme Court of 
Kenya in the above miscellaneous Civil Case dated 

10 30th August, 1950, and to the Affidavits of Louis 
Karl G-ustav Paugust, dated 30th June, 1950, Guy 
Magnus Alexander Fauguat, dated 9th May, 1950. 
Rolf de Mare dated 21st April, 1950, and Uno Carl 
Viktor Samuel Akerhielm, dated l?th August, 1950. 
The reason for the application for the appointment 
of an Inspector are stated in these Affidavits and 
my terms of reference are set out in the Court Or 
der referred to above.

2. The report which follows is divided into six 
20 sections as under:

Section I 
Section II

Section III

Section IT
Section V
Section VI

Scope of Investigation.
Events leading to the formation 
of the Company.

Formation of the Company and 
statutory matters relevant 
thereto.

Affidavits.
Books of account and Balance Sheet.
Conclusion.
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30 SECTION I. 
SCOPE OF INVESTIGATION

5. My investigation covered the whole of the Com 
pany's activities including matters leading to the 
incorporation of the Company. I inspected the 
Company's books, documents and correspondence. The 
Company's affairs were discussed with the follow 
ing who at one time or another were officers and

Section I.

Scope of 
Investigation.
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directors of the Company: 
Mr. Ole Beyer, 
Baron Uno Akerhielm 
Mr. G. Faugust 
Mr. L. Faugust

Secretary. 
Director. 
Director. 
Director.

4. I addressed written questions to E. von Huth, 
also a director at one time, who, I was informed, 
is now resident in Tanganyika, but I have had no 
reply from the address to which my letter was sent. 
My questions sought confirmation of information 
furnished by the persons mentioned in paragraph 3 
above and also asked if there was any other rele 
vant information he could give. I do not consider 
that the lack of response from von Huth detracts 
materially from this report.

10

Section II.

Events leading 
to the formation 
of the Company.

SECTION II
EVENTS LEADING TOJJH3 FOBIvjATIOF OF THE__COMPA1TY 

OgIGIN_Og_CQMPANY

5. The idea of manufacturing tiles by a patent 
cold process was initiated by a Mr. Erik von Huth. 
In 1947 he obtained the patent rights for the manu 
facture of the tiles from A/S Muritas, a Danish 
company. Thereupon he communicated with Mr. Ole 
Beyer, the Danish Consul in Nairobi, asking him for 
his assistance to exploit the patent and to raise 
funds to enable Mr. von Huth to return to Kenya. 
Mr. Beyer stated that member of the Scandinavian 
community in Kenya were agreeable to help Mr. Von 
Huth and advanced him the cost of his fare to East 
Africa.

CIRCULAR

6. On arrival Mr .von Huth collaborated with Baron 
Uno Akerhielm with a view to interesting friends 
in the patent and eventually a circular was sent 
out inviting subscriptions to a company to be 
formed. A copy of this circular is contained in 
Annexure "Dantile I u .

7. From a perusal of correspondence on the Com 
pany's files I am satisfied that care was taken to 
see that the information as to the costs given in 
the circular was reasonably accurate .

20

30

40
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8. Prom correspondence it would appear that al 
legations were made by some of the shareholders 
that the circular constituted an invitation to the 
public to subscribe for shares, I consider this to 
be a legal matter on which I am not competent to 
express an opinion.

9. I am of the opinion that the Circular contains 
other statements which were made without proper 
investigation as to their accuracy. The Statements 

10 to which I refer are as follows :-

The following wording occurs:

(a) "The tile has been produced and sold success 
fully in Denmark". I was informed that in 
making this statement the promoters relied on 
information conveyed verbally by Mr.E.Von Huth. 
I have not been able to discover that any fur 
ther steps were taken to verify the information.

(b) "Several factories are existing in Denmark
and paying a good dividend". I have seen no 

20 evidence to this effect.

(c) "These patent rights can either be taken up 
by the company or sold to other parties at a 
considerable profit". I have seen no evidence 
whatever that the rights could be sold at a 
profit.

10. In other respects and particularly in regard 
to estimates of capital expenditure required so far 
as the subsequent development of the Company went 
the estimates appear to be reasonably accurate. 

30 Since the Company never came into production the 
forecasted profit could not be proved.

11. The circular sets out the capital required as 
follows, and states that about a third of the 
capital has already been subscribed in Denmarks

2,500 6°/° Preference Shares of
20.00 each Shs. 50,000.00 

8,500 Ordinary Shares of
20.00 each 170,000.00

220,000.00
40 Already subscribed ____T^tPPJIiOO 

To be subscribed.; Shs. 150,000.00
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Section III.
Formation of
the Company and
Statutory
Matters
relevant
thereto.

The only shares allotted for cash to a Danish 
resident were 1,125 Ordinary Shares to Dan Chris- 
tensen representing Shs. 25,000/-. I accept the 
statement that the Shs. 70,000/- represents capital 
already promised but in my opinion it was mislead 
ing to say that one third had been subscribed in 
Denmark as investors would be led to believe that 
moneys subscribed in Kenya would be in addition to 
the Danish subscriptions.

FORMATION OJ? THE COMPANY AND STATUTORY B/IATTERS 
RELEVANT THERETO

INCORPORATION OF COMPANY

12. The Company was incorporated on 
1948.

20th March,

13. I find that the following Section of the Com 
panies Ordinance 1933 have not been complied with.

ALLOTMENT OF JgARES g
(a) Section 43(1) requires the Company to make a 
return of allotments within 60 days. All shares 
were allotted on the 13th May, 1948. I inspected 
the return filed with the Registrar of Companies 
which shows the allotment aa having been made on 
the 13th October, 1948, while the return was filed 
on the llth December, 1948.

10

20

(b) Section 92(2) requires that notice of the situ 
ation of the registered office shall be given 
within 28 days of the date of the incorporation of 
the Company. The Company was incorporated on the 
20th March, 1948- I find that the notice was not 
filed until 2?th April, 1949.

ACCOOTTS^
(c) Section 123(1) of the Companies Ordinance re 
quires the directors to lay before the Company in 
General Meeting a Profit & Loss Account made up to 
date not earlier than the date of the meeting by

30
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more than nine months and Section 123(2) states 
that the directors shall cause to be made out in 
every calendar year and lay before the Company in 
General Meeting a Balance Sheet as at the date to 
which, the Profit & loss Account is made up and that 
there shall be attached to every such Balance Sheet a 
report by the Directors. I cannot find that these 
requirements have been complied with. The Company 
did, however, produce several sets of accounts to 
which I refer in paragraph 19 below.

(d) Section 145(1) requires that the Company shall 
within 14 days from the appointment of the first 
Directors of the Company and within 14 days of any 
change send to the Registrar a return of Directors.

I have extracted from Directors Minutes the 
following particulars of Directors.

Erik von Huth appointed by the Articles. His 
appointment was terminated on the 30th November, 
1948, by a resolution of the Directors dated 
llth November, 1948.
Baron Uno Akerhielrn appointed by the Articles. 
Resigned on the 20th March, 1949. Was re -ap 
pointed on the 7th September, 1949, for the 
express purpose of signing a declaration of 
solvency.
Ole Beyer appointed by the Articles and still a 
Director.
Louis Faugust appointed by the Board on 18th 
March, 1949, in place of Uno Akerhielm and re 
signed on the 20th June, 1949.
Guy Faugust appointed by the Board on the 18th 
March, 1949, in place of E. von Huth and re 
signed on 1st April, 1949-

It is noted that the Minutes of the 18th March, 
1949, have not been signed by the Chairman.

5To return of Directors was filed 
October, 1949.

until 2?th

APPgAVITS^

14. I deal as follows with the statements 
the Affidavits s~

ExhiMts 
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1950.

Section IV.
Affidavits 
- continued.

Affidavit of .Louis dated

15. In Annex LKGS (l) to the above affidavit a de 
mand is made for the accounts of the Company. I 
have prepared and attach hereto in Annex "Dantile 
II" a Profit & Loss Account for the period 20th 
March, 1948, (date of incorporation) to 31st August 
1950, and Balance Sheet at 31st August, 1950, and 
my comments on the aforesaid accounts are contained 
in Section V of this report.

16. The Annex also asks the following questions to 
which the answers are undernoted:

(a) How much will be realised by the sale of the 
Company's assets? The accounts given in Annex I 
show the amounts realised from the sale of the 
Company's assets and they also show the unsold as 
sets at their estimated realisable value.

(b) What do such assets comprise? The afore 
mentioned accounts £ive this information.

(c) What will be the expenses of the liquidator? 
No liquidator has been appointed.
(d) How much is it estimated will be available for 
distribution among shareholders? Provided that 
the remaining assets realise the Balance Sheet 
values there would appear to be a surplus of assets 
over liabilities of Shs. 5,086/~. This would be 
subject to liquidation expenses and any remaining 
surplus would be available for the preference 
shareholders.
17. Annex LKGS (2), (3), (4) and (5) 
for comment.

do not call

18. Paragraph 9 of the Affidavit states that Mr. 
Ole Beyer produced certain accounts and books which 
were very incomplete and it was obvious from this 
that no proper records had been kept regarding the 
Company's subscribed capital and that it would not 
be possible from the records to prepare a proper 
Balance Sheet and Account showing how the Company's 
funds had been disbursed. The books and records 
produced to me were, in my opinion, adequate for a 
Company of this size and I have been able to obtain 
from them all the information required to prepare 
proper accounts.

10
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30
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19. Clause 10 states that "no audited Balance Sheet 
and Profit and Loss Account has to my knowledge 
ever been produced by the Company". I find that 
the following Balance Sheets and Accounts had been 
prepared:
(a) Balance Sheet at 31st July, 1948, and Trading 

and Profit & Loss Account for the period 1st 
April, to 31st July, 1948. This was audited 
by Messrs. Harrison & Bowmer and signed by 
them on the 3rd September, 1948.

(b)

(c)

Draft Balance 
audited.

Sheet at 14th June, 1949, un-

Draft Balance Sheet at 
unaudited.

28th February, 1949,

Exhibits 
4A. (Contd.)

Inspector's 
Report on 
Dantile Ltd.
llth December, 
1950.

Section IV.
Affidavits 
- continued.

20

AFFIDAVIT P_GTJY_MA.GNUS ALEXANDER 
•_,_ 193QT

20. Paragraph 3 of the above affidavit states that 
"no ordinary general meeting has to my knowledge 
ever been held in compliance with Section 123 of 
the Companies Ordinance 1933"' This appears to 
be true. See paragraph 13 (c).

21. The remaining statements in this affidavit are 
repeated in the L.K.G-.Faugust affidavit and have 
been dealt with under that head.

Affidavit of Rolf de Mare dated _2 1st April, 1950.

22. The statements made in this affidavit are re 
peated in other affidavits which have already been 
dealt with.

Carl ViorSamulAkerhilm

40

23. The only paragraph which calls for comment is 
paragraph 12 where it is stated "that Mr .K.S.Soder- 
holjn to the best of my knowledge and belief was not 
a member of the Company either on the 3rd February, 
1950, or at any time 11 . The position regarding Mr. 
Soderholm appears to be that he applied for 100 
Ordinary Shares on the 8th March, 1948, and an ap 
plication form is in the Company's records but not 
signed. On April 3rd, 1948, he paid the required 
deposit of Shs. 20 O/- and the shares were allotted
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Section V.
Books of 
Account and 
Balance Sheets.

on the 13th May, 1948. The balance of calls 
amounting to Shs.l,800/~ were not paid. Although 
the application form was not signed I consider 
that the payment of the deposit and allotment made 
him a shareholder and that he owes Shs. 1,800/- 
for calls in arrear.

SECT 1 01, V.

24. In my opinion, the books of account produced 
to me were adequate for the Company's purposes and 
contained the information required by Section 122 
(l) of the Companies Ordinance 1933. Vouchers were 
produced for a substantial part of the Company's 
transactions.

25. The annex "Dantile II" I attach Profit and 
loss Account for the period from 20th March, 1948, 
to 31st August, 1950, together with the Balance 
Sheet at the latter date. Attached to the ac 
counts are the following Schedules?

Schedule I 
Schedule n 
Schedule HI

Schedule IV 
Schedule V 
Schedule VI 
Schedule VH 
Schedule VIH 
Schedule IX

Details of Preliminary Expenses 
Details of Patent Rights
List of Sundry Debtors and 
Creditors
Machinery.
Furniture and Fittings 
Salari e s
Secretarial ?ees 
Travelling Expenses
Allotment of Shares and considera 
tion, thereof

PROFIT
26. This contains the whole of the expenditure of 
the Company allocated to suitable heads and in 
cluding preliminary expenses and patent rights 
written off and also the losses on the sale of 
various assets.

10
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30
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27. The Balance Sheet on the asset side gives the 
fixed assets of the Company at original cost less 
sales and amounts written off. The fixed assets 
have been written down to a figure which it is 
anticipated might be realised. The accounts have 
been prepared in detail and should be self-explana 
tory.

28. It is to be noted that the agreement to acquire
the patent was never completed and as a consequence

10 the consideration given to A/S Muritas comprising
325 Ordinary Shares and Shs.6,500/- in cash should
not have been paid.

SECTION VI 

CONCHJ^ION

29. It appears that the Company failed because the 
patent tile which the Company was formed to manu 
facture proved to be unsatisfactory and in fact the 
agreement to acquire the patent was not completed. 
The Company's resources were expended on obtaining 

20 machinery for the manufacture of this tile- It 
appears that they did evolve a better type of tile, 
but the Company had by then insufficient funds to 
go into production.

30. Statements made to me would indicate some mis 
management. I have insufficient concrete evidence 
to express an opinion on this point but in my opin 
ion the primary cause of the Company's failure was 
the reason given in paragraph 29.

31. I consider that the promoters should have been 
30 at greater pains to verify the merits of the pro 

duct they proposed to manufacture. They placed 
too much reliance on the verbal statement of E.von 
Hath whose statements could not be disinterested.

32. The statutory requirements of the Companies 
Ordinance have not been observed in many instances,
33. Adequate, but not lavish, books and records were 
kept and the Company's papers were fairly well filed.
34. I received every assistance from the Secretary 
and past Directors of the Company.

40 Submitted by
ERIK V.SEEX,

NAIROBI. Inspector, 
llth December, 1950.
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Ejdiibits 
4A. (Contd..)
Inspector's 
Report on . 
Dantile Ltd,,
llth December, 
1950.

Particulars of
Preliminary
Expenses.

jFree_ issue of Share s:
E. von Huth 1000 Shares 20,000.00 
Baron U.
Akerhielm 250 " 5,000.00 

Ole Beyer 250 " 5,00^.00 
Dan 
Christensen 125 " 2

Por negotiations re forma 
tion, transport, telephone, 
telegrams, general office 
expenses, representative 
expenses, etc.

Solicitors Fees re forma 
tion of Company
Stamp duty on Share Capital
Printing of Memo. & 
Articles of Association
Cost of Agreement between 
Muritas, E.von Huth and 
Company
Cost of Company's Seal 
Pees, etc. re registration

4,090.80

Sundrie_s:
Travelling, telephone, 
telegrams, stamps, stationery, 
circulars, typing & General 
Office expenses to 13.12.47.

3 2, 500.00
10

3,981.83 36,481.85

1,645.00
1,100.00

347-50

610.00
160.00

20

30

Shs. 41,431.87



265.

10

PATL'NT RIGHTS
A/S Muritas. Free Shares ~ 
325 Ordinary of 20/- each
Paid in Copenhagen
E.yon Huth. Free Shares - 
ToO"'0"falnary of 20/- each
Paid in cash
G-.Alber. Paid in cash in 
Copenhagen by Muritas

6,500.00
6^500.00 13,000.00

2,000.00
2,000.00 4,000.00

_l JLOQpvQQ 
18,000.00

Exhibits 
4A. (Contd.)

Inspector's. 
Report on 
Dantile Ltd.
llth December, 
1950

Schedule II. 
Patent Rights.

20

3
4

5 
x 6

7 
9 
9

12 
x 13

x 14

15
16

DAIjT I LE_
SUNDRY DEBTORS AND CREDITORS

Fol., 
2

Dr.
Beyers (Kenya)
Corporation 
Svend Thomson (Sales of
Cement cash collected
and used for personal
expenses)

Beyer & Allan Ltd. 
R.A.Williainson & Co.,
Mombasa
Puran Singh & Sons 
Askit Ltd. P.O.Box 945,
Nairobi

Express Transport Co.Ltd. 
East African Standard Ltd, 
E. von Huth 
Woodcrete Ltd. 
Sheikh Pazal Illahi
Investment Trust Ltd.,
P.O.Box 477, Nairobi. 

Paige & Hawkins Ltd.,
Private Bag, Nairobi 

Beyer Travel Bureau Ltd. 
Dacre Shaw Buckley &
Hollister

790.50
3.00

360.00

1,500.00

90.00

540.00

Or.. 

95.62

275.32
457.00

725.90
258.50

1.50

543.10

202.00

Schedule III.
Sundry Debtors 
and Creditors 
Ledger.

40 Shs. 3,283.50 2,558.94

Letters sent by Mr.Ole Beyer on 21.9.50, en 
closing copies of invoices and requesting 
settlement.
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Report on 
Dantile Ltd.
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Schedule IV.
Schedule of
Machinery,
Furniture &
Fittings,
Salaries and
Travelling
Expenses.

2 Vibration Machines 
1 Grinding Machine 
6 Forms for tiles 
1 Compressor 
1 Oven

Freight, clearing, forwarding, 
insurance, storage charges etc,

Less? Sale of Compressor

3,200.00
1,400.00

650.00
4,000.00
417.00

634.51 10
10,281.51

Shs. 6,281.51

B & P ITT DIGS
1 Olivetti Typewriter 
Tables etc.

Less: Sales: Typewriter 405.00 
1 Office Table 100.00

725.00
_J73^91 
1,098.95

Shs. 593.95

SCHEDULVI

E.von Huth. 13 months <& 1,200/-
P. Archer
Svend Thomsen ® Shs.800/- per month

SCHEDULE VII 
SEGRETAR IAL

15,600.00
994.80

20,279.80

Beyers (Kenya) Corporation Ltd. 
@ Sh, 200/- per month

SCHEDULE VIII

Sh, 6,400,00

E.von Huth paid in Copenhagen 
E.von Huth paid per Beyers (Kenya) 

Corporation Ltd,
Shs.

1,050.00

2,950.00
4,000.00

20

30
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LETTER, BEYER'S (KENYA) CORPORATION to 
MORITAS LTD., COPEMAGEiY

BUYER'S (KEKYA) CORPORATION,
7.1.48.NAIROBI (Head Office) 

Kingsway P.O. Box 412.
Muritas limited, 
COPEHHAGElf.

Dear Sirs,

As Co-Directors of DAKTILES EAST AFIttCA LTD. 
(in formation) Baron Akerhielm and the writer of 
this letter would appreciate some minor amendments 
being made to th.e__contra,ct_.^igh_j_qur__C_omp_any __ has
S§^^J^$A™i£illJi2Z_ JtPJS£§^ •

What we primarily want to have amended is your 
clause 3« According to that clause the right to 
sell your patent rights in a number of countries 
is vested in three private persons and not - such 
as we could find it fair and reasonable - in Dan- 
tile East Africa Ltd. We would urge you, both in 
your own and in Dantile's interest to change that 
clause. The reason why we desire that clause to 
be changed is that Dantile in our opinion is the 
creator of the African market, and that that com 
pany or its shareholders, of whom you are one, 
should, therefore, be allowed to derive the profit 
of any excess price obtained at the sale of the 
patent rights. If Dantile Ltd., by selling the 
patent rights at a profit is enabled to pay a hand 
some dividend to its shareholders, the price of 
the shares is bound to go up.

One thing which we understand was the main 
reason for the right to sell the patent rights be 
ing given to private persons was that Mr. Arvad 
Petersen, when he was still in the company, should 
benefit from the sale of the patent rights, and 
later Mr- D.G. Stewart tried to keep that benefit 
in favour of Mr- Petersen's creditors. As direc 
tors of Dantile Ltd., ?;e do not think to have any 
obligations towards Mr. Petersen and his creditors 
and fail to see any reason whatsoever for us or 
Dantile Ltd., to pay Mr. Arvad Petersen's debt 
which Dantile Ltd., lias not helped in creating. 
Moreover, Mr. Petersen's dealings have been directly

Exhibits 
7.

Letter.
Beyer's (Kenya) 
Corporation to
Muritas Ltd., 
Copenhagen.
7th January, 
1948.
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Letter.
Beyer's (Kenya) 
Corporation to 
Muritas Ltd., 
Copenhagen.
7th January,
1948
- continued.

detrimental to the Company and have landed one of 
its directors, Mr. von Huth, in a very precarious 
situation.

Further we would like Clause 8, paragraph 3, 
to be changed so that paragraph and paragraph 4 
of the same clause are omitted.

That Clause says that Mr. U.G. Stewart is to 
take up 40$ of the share capital. We have asked 
Mr. Stewart if he is willing to subscribe for a 
smaller block of shares than the above 40$ to 
which he agrees.

There are various reasons for our desire to 
the amendments being made. Our primary desire is 
that the ooinjoany which Baron Akerhieltr, Mr. von 
Huth ancTT*myself are forming and_jfor^whichu jye_ar£, 
therefore, responsible will become a sound" under 
taking, so that' the persons whom we ask to invest 
money cannot later cast any reflection on us, but 
there is also another reason why we want Mr. Stew 
art to get as little influence as possible, namely, 
that his name at present will have no attractive 
effect on the other prospective shareholders.

Mr. Arvad Petersen recommended Mr.Stewart to 
Mr. von Huth who, therefore, did not know Mr. 
Stewart's position in this country for which Mr. 
von Huth cannot, of course, be blamed. We are at 
the moment negotiating with Mr. Stewart and offer 
him a very fair compensation for the work he has 
done against his withdrawing more or less from the 
company-

We ask you kindly to send us another contract 
with the above amendments this time in DANTILE'S 
name. (The name will be DAWTIIE LTD., and not 
as I have already written in this letter, DANTILS 
EAST AERICA LTD.) We regret having to trouble 
you on that point, but all the three of us agree 
to the necessity thereof.

Yours faithfully, 

Sgd. OHs EEYJSR.

10

20

30

Please furnish the new contract with the 
same date as the first one.

40
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Agreed to°.
Sgd. U. AKEBHIEIM, B.VON HUTH.

I certify the foregoing to be a true and 
faithful translation of the original in the 
Danish language produced to me.

Witness my hand and seal.
Copenhagen, August 1st, 1952. 
Sgd. Michelly Reinholdt Nielsen.
Sworn translator of the English 
language.

Exhibits 
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Letter.
Beyer's (Kenya) 
Corporation to 
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TRANSLATION OF LETTER - JDRGEN BROCK to 
BEYER'S (KENYA) CORPORATION

Copenhagen,
February 
6th, 1948.

Translation from Danish;
JORGEI BROCK.
Master of Law & Economics.
Airmail .
Messrs. Beyer's (Kenya) Corporation, 
Kiiigsway , P . 0 . 412 , 
Nairobi .

20 Dear Sirs,

Thank you for your favour of 7th ult., the 
contents of which we have thoroughly studied, and 
Muritas Ltd., is willing, on principle, to comply 
with your request.

Your proposals deal with Clause 3 and Clause 
8, paragraph 3 and 4 of the contract, which both 
in substance and in form are fairly different.

Paragraph 3 and 4 of Clause 8 present least 
difficulty as both the paragraphs are mainly an ex- 
pression of wishes advanced by Mr. Erik von Huth, 
but also to some degree, according to Mr. von Huth, 
should hold a guarantee for Muritas Ltd., by partly 
more negatively preventing Mr .D.G.Stewart and his 
nominee from obtaining more than 40$ weight and in 
fluence both on the board of directors and on the 
general meeting, partly by more positively securing 
to Mr. Brik von Huth and Baron AkerhieTm and Consul 
Beyer, a^s _friends_ of the former and Mur i t a s Lt d ' s . ''

_ ,,~
°n the board" "~of "DirlTcTor s " arid" oiTTfhe generalTmeefing.

That a development has taken place during Mr. 
von Huth's stay in this country which has thoroughly 
changed Mr. von Huth's view on the standard of the 
persons suggested by Mr. von Huth, both Mr.Arvad 
Petersen and Mr. D.G. Stewart, is fully realised by 
Muritas Ltd., and as the stipulation to reserve 40°/b

Translation of 
Letter, J.Brock 
to Beyer's 
(Kenya) 
Corporation.
6th February, 
1948.
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for Mr- D.G. Stewart and his friends was only in 
serted in the contract to comply with Mr.von Huth's 
wishes and does not fix Muritas Ltd., with any ob 
ligation towards Mr. Stewart, to whom Muritas Ltd., 
has held out no promise in that respect, Muritas 
Ltd., will be willing to modify the provisions of 
paragraphs 3 and 4 Clause 8 in the addendum to the 
contract, of which a draft in duplicate is en 
closed, so that the 3 gentlemen to whom 60% of the 
influence (on board and general meeting) is aecured, 
are freely allowed themselves to take over, in 
whole or in part, also the 40^ or decide by whom 
these 40$ shall be acquired.

However, Muritas Ltd., would like to retain
- -- _ . . -. 

as representatives of Mur i^sTTfc d ., themselves,
I^MIIII^II mi I«EJII«*» m\ •tu»»ii >i 1^1 in i • i«i| • mi i ia i inn ii iiiiiBi i. nun rm ii »n -»im»j.-y.. mm i i mm if n.J.i 'shall, inclusive of Muritas Ltd's share, invest, 
dispose of and keep the 60% i.e. the controlling 
interest in Dantile Ltd., because of the guarantee 
which this influence holds in Muritas Ltd's view 
and as the gentlemen in their letter of 7th ult., 
did not express any wish to cede any part of that 
influence, this provision might be preserved in

Matters are different in respect of Clause 3«

In your letter I think to read a misunder 
standing of the Danish term "3-Mand" (third party), 
as you seem to consider this to mean 3 persons, 
while it only indicates the vague notion third 
person, that is to say in the legal sense of the 
word one or more persons unnamed and not known to 
the parties to the contract.

The provision of Clause 3 has likewise been 
inserted according to Mr.von Huth's wishes, but on 
purpose held in the vague form, because Mr. von 
Huth both at the initial negotiations and at the 
negotiations carried on with Muritas Ltd's legal 
adviser had mentioned various persons v/ho were in 
terested together with him in acquiring the sole 
right for the 14 districts stated.

While Muritas Ltd., de facto was aware that 
negotiations, among other things, about the above 
division of power, were carried on between Mr. von 
Huth and Mr. D.G. Stewart the company has not received

10
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any formal information or declaration and conse 
quently has not incurred any obligation, nor is 
Mr.D..G.Stewart entitled to set up any legal claim 
against Muritas Ltd., for observance of an agree 
ment, of any, between Mr. von Huth and Mr. D.G. 
Stewart, which is the ground for Muritas Ltd'a. 
above mentioned attitude to Clause 8, paragraphs 3 
and 4 •

On the other hand not only have several per- 
10 sons been mentioned in the negotiations about the 

option reserved for "3 Maud" (third party), men 
tioned in Clause 3 in respect of the specified 14 
countries, but one of these, Mr. Alber, has several 
times taken part in the negotiations and was pres 
ent even at the last negotiation, but one, with 
Muritas Ltd'a legal adviser and has together with 
Mr.von Huth caused certain of the 14 countries 
which used to figure in Clause 1 as acquired to be 
referred to Clause 3 as given in option only.

20 That Clause VII was modified on the same oc 
casion (consideration both in cash and in shares) 
must also be taken into account to which we will 
revert below.

Already Mr.Alber's participation in the ne 
gotiations (Mr.Alber was only prevented, by agree 
ment from being present at the final negotiation 
and the signing of the contract, because he was 
out of town) and his expressly stated legal status 
qua co-owner of the option according to Clause 3 

30 will necessitate that Mr.Alber furnishes Muritas 
Ltd., with a duly authorised declaration (see 
Clause IX) to the effect that Mr. Alber towards 
Muritas Ltd., renounces his claim as co-owner of 
the option in respect of any of the 14 specified 
countries.

But such formal declaration from Mr. Alber is 
the more necessary because Muritas Ltd., by several 
letters of October, 1947, addressed to Mr. von 
Huth and Mr. Alber, has confirmed that obligation 

40 in respect of the option.

So much for the formal aspect of the matter 
which surely can be arranged by direct negotiation 
with Mr.Alber at your place where Mr .Alber will ar 
rive about March/April this year according to what 
Muritas Ltd., has learned.

Exhibits 
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1948.
- continued.
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As regards the facts, the assignment to Dan- 
tile Ltd., of the option in respect of all the 
specified 14 countries will in Muritas Ltd's opin 
ion also require some consideration.

You mention "the right to sell, your patent 
rights", while Clause 3 of the option uses the 
term assign, i.e. the holders of the option take 
over the right of exploitation which, of course,, 
also covers the right to re-sell the sole right.

Muritas Ltd., has in the agreement on the op- 10 
tion in respect of the individual countries, as 
further specified in Clause 3, secured considerable 
considerations in cash which for 11 countries (3-13) 
total £5,500.0.0., for 2 countries (1 and 2) 
£2,000.0.0., and for 14 (India and Ceylon) 
£5,000.0.0., altogether £12,500.0.0.

Muritas Ltd., would therefore be fully justis- 
fied in demanding no less than £12,500.0.0 in cash 
for the assignment of the 14 countries as a whole, 
or for each individual country the cash amount 20 
stipulated in Clause 3-

Subject to the realization of the above- 
mentioned formal arrangement of the right of op 
tion, not later than 1/10 1948 the right of the 
first holders of the option will either have been 
finally acquired or have fallen away -Muritas Ltd., 
may be open for a negotiation of the assignment of 
the right to Dantile Ltd., of course, primarily in 
accordance with the stipulations of Clause 3 of the 
Contract, but alternatively on easier terms as 30 
agreed upon.

Your suggestion to date a revised contract 
27/11 1947 is impracticable, if not for other 
reasons for instance the officially certified 
translation of 8/12 1947, then because of the 
stamping.

The simplest thing would be to prepare an ad 
dendum and we^'enclose na draf^addendumin dupffca^e.

If you on close examination should find ob 
servations to make or modifications to propose, I 40 
ask you to send me one copy with the observations 
and proposals when you as far as possible by re 
turn, will receive Muritas Ltd's opinion, possibly
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10

with, counter proposals so that the final documents 
may be available in fair copies at the sarae time 
as the formal arrangement with Mr.Alber is effected 
and sent to Muritas Ltd., in a duly authorised 
form provided with Mr.Von Huth's endorsement.

This will presumably be the simplest way in 
which to arrange matters to the satisfaction of 
both parties to the contract.

Yours faithfully,
Sgd. JORGEN BROCK.
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Translation of 
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LETTER - DAiTTILE LTD., to JORGEN BROCK

30

Translation from Danish. 
DANTILE LIMITED.

Jorgen Brock Esq.,
Master of Law and Economics,
8, Dr. 1'vaergade,
Copenhagen.

Registered.
Office Beyer's (Kenya) 

Corporation.
Box 412, Nairobi. 

25/11/1948.

20 Dear Sir,
Contract Muritas Ltd.

Please inform your client, Muritas Ltd., 
the following :-

of

1. The managing director of our Company, Mr.Erik 
von Huth, has retired from his post as managing 
director, but keeps his seat on the board.

2. Our company has given up the idea of producing 
the tile patent protected by Muritas Ltd.

You will understand from the above that our 
company's relation to Muritas thus is quite changed 
for which reason the draft contract submitted will 
no longer be of importance to any of the parties.

As our company does not want to use Muritas' 
patent we would ask you to see to it that Muritas 
returns the block of shares deposited by the company

Letter. 
Dantile Ltd., 
to Jorgen 
Brock.
25th November, 
1948.
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Dantile ltd., 
to Jorgen 
Brock.
25th November,
1948.
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and the cash amount paid in advance for the patent 
rights.

Our company will, of course, at any time be 
willing to give a declaration in writing to the 
effect that no information received concerned the 
production of the Muritas tile will be used for 
the production of a tile from the Muritas specifi 
cation.

Yours faithfully,
p.p.DAITTILE Iff])., 
Sgd. Ole Beyer.

10

Translation 
of letter. 
J.Brock to 
Dantile Ltd.
18th December, 
1948.

TRANSLATION OP LETTER. JORGEtf BliOOK TO LABILE LTD,

Translation from Danish.
JORGEN BROCK.
Master of Law and Economics.

Messrs. Dantile Ltd.,
c/o Beyer's (Kenya) Corporation,
Box 412, Nairobi.

Copenhagen K.
8, Dr.Tvaergade

18/12/1948.

Dear Sirs,
Your reference 71. 

Contract Muritas of 29/11/1947.

Thank you for your favour of 25th ult., 
contents of which I have noted.

the

That the proposed new contract between your 
company and Muritas Ltd., changed according to 
your wishes, should now be of no interest can only 
be ascertained with regret as the not insignifi 
cant work performed by me at your instance thus 
must be considered to be wasted for which reason I 
must reserve to myself to receive from your com 
pany the remuneration which Muritas Ltd., in the 
circumstances certainly will point out comes into 
the picture at your instance, besides which your 
company paid me a modest amount for the drawing up 
of the exist Ing ̂̂

Under the cont ract_ duly signed on 27/ll/lg47, 
which ia still Tn force, MurJIEasLTd 7", In full "

20

30
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10

20

30

confidence of your company becoming a lucrative 
undertaking, ^Jlini_telj__as_si£ned to your_. company 
the right to ex^ploiTTTIhe pateiiT™in certain coun 
tries against a modest amount in cash while the

lat'er'Te'e'n" Eanded™"ovelT"to "Iluritas"'T/t d.
.

which has

That Muritas Ltd., on certain conditions was 
willing to allow an increase of your company's 
capital, although such increase of capital would 
limit Muritas Ltd's. influence, because Muritas 
Ltd.'s percentage share of the capital would amount 
to less than originally contracted for, cannot in 
any way entitle your company to demand repayment of 
the cash amount or surrendering of the block of 
shares, especially as the conditions have not been 
fulfilled and the promise held out thus falls away.

Such reservation is not set up in the contract 
in force which unfortunately, does not contain any 
stipulation about conditional assignment of the 
exploitation right in case of negligence.

Muritas Ltd . , must , J^i^^oj^,_a^^lu^ely___r e ~ 
' the refujid of the cash amount" 

the
-f-P J-QJ11— - 
andlie ^^^ ^ Jbut wi 1 l_aj >g ly jt^q 

and askE^'jboattJ end"'"'to" MuritlTs_ 
to wards jour company"^ "

I should be obliged to learn how you look up 
on the question of paying me for the work which I 
have undertaken at your instance in order to make 
Muritas Ltd. a^ree to the increase of capital de 
sired by you. and other changes in the existing 
contract.

Yours faithfully,

Sgd. Jorgen Brock.

Exhibit^ 
7. (Contd.)

Translation 
of letter. 
J.Brock to 
Dantile Ltd.
18th December,
1948.
- continued.
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Translation 
of Letter. 
J.Brock to 
O.Beyer.
17th March, 
1949.

TRANSLATION OF LETTER - JDRGM BROCK to OLE BEYER

Copenhagen K.
17/3/1949. 

8, Dr.Tvaergade.

Translation from Danish
JOHGE1T BROCK
Master of Law and Economics.
Airmail.
Royal Danish Vice Consul Ole Beyer, 
0/0 Beyer's Corporation, 
Nairobi.

Dear Sirs,

I replied about the middle of December to your 10 
letter of 25/1 on behalf of auritas Ltd., and to 
day - 3 months later - I am still ?;ithout an answer 
to same, nor have I received any exploitation to 
the strange standpoint reflected in your letter,
namely that ^&.^^2-S.^^^^jL^^.L^^.^^^^,^^^^L 
contract should" be" of no importance" because ~ no" 
agreement had been reached about the modifications 
which at your request were being discussed.

Nor have we received any answer from Baron 
Akerhielm whom we wrote at the seine time to learn 20 
how matters stood.

About 3 weeks ago we then wrote the Danish 
Consul and asked him to make the necessary inquir 
ies and were informed a couple of days ago that 
the Consul was seriously ill in hospital and would 
be prevented from attending to the matter for some 
time ahead. We were advised to apply direct to 
the Ministry of Foreign Affairs, which application 
would be answered by you at the instance of the 
Ministry. 30

Before Muritas Ltd., takes that step I would 
once more urge you to give Muritas Ltd., the ex 
planation you owe the company and will have to 
give it.

Your position as a Royal Danish Vice Consul 
and shareholders of Dantile has been highly instru 
mental in my clients having wanted to conclude the 
contract of terms according to which the patent 
would mainly be paid through the block of shares, 
which has already been pointed out in our corres- 40 
pondence.
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10

That you personally sign the strange letter 
of 25/11/1948 is quite incomprehensible to us, nor 
do we understand that you ignore our letters.

To quell my client's interest by silence is a 
conduct which is quite incompatible with your 
position by which you are bound to safeguard and 
defend Danish interests.

Muritas Ltd., has at my request wanted to draw 
attention hereto in the hope within 30 days from 
this date to receive a satisfactory reply and in 
formation which our interests will otherwise be 
forced us to obtain through official channels.

Yours faithfully,
Sgd. J. Brock.

Exhibits 
7. (Contd.)

Translation 
of Letter. 
J.Brock to 
O.Beyer.
17th March,
1949.
- continued.

20

30

TRANSLATION OP LETTER - BEYER'S (KENYA) CORPORATION
TO JERG-EN BROCK.

Translation from Danish.
BEYER'S (KENYA) CORPORA.! I Oil,

Registered,

Head Office Kingsway, P.O. Box 412, 
Nairobi, 21/3/1949.

Jorgen Brock, Esq., 
Master of Law and Economics, 
8, Dr. Tvaergade, 
Copenhagen, K.

Dear Sir,
I acknowledge the receipt of your letter of 

the 17th inst., dealing with Muritas and must say 
that your letter surprises me a good deal. As you 
have written a private letter to me and have made 
free to involve my position as a Danish Vice Con 
sul in the correspondence exchanged between you and 
Dantile Ltd., I beg to send you a private answer 
and shall see to it that Dantile later writes an 
official letter to you.

First of all I must emphasise that, when Dan- 
tile's managing director, Mr. von Huth, retired 
from the day to day management of the company, the

Translation 
of Letter- 
Beyer's (Kenya) 
Corporation to 
J. Brock.
21st March, 
1949-
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Translation 
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Beyer's (Kenya) 
Corporation to 
J.Brock.
2lst March,
1949-
- continued.

chairman of the company Baron Akerhielm, asked me 
as the Secretary to Pantile^ Jjtd^.^ to write you tEe 
letter you mentioifto be da'ted "25/1 (I take it 
that you by mistake have written 25/1 as Dantile's 
letter to you was dated 25/11/1948). As_ secretary 
of Pantile, I receive Dantile's mail now"''^haT~:6taire 
is no managing director, and I have never on Dan- 
tile's behalf, or personally received the letter 
mentioned to have been written by you about mid 
December, nor has Baron Akerhielm ever received 
the letter meant for him.

In my opinion it would have been more correct 
for you, before jumping to conclusions, to have 
examined whether these letters had really been 
sent off, or whether they might have gone astray 
in the mail, and it is not possible for Lantile 
or others to answer the letters before they come 
in.

Dantile's board of directors would presumably 
no less than your client like the negotiations to 
be clarified which are being carried on between 
the company and your client.

I find your last observation as to what is 
consistent with my position both insolent and 
defamatory and will not omit to inform you that 
these statements are punishable according to 
English law.

Yours faithfully, 
Sgd. Ole Beyer.

10

20



279.

TRANSLATION OP LETTER - JORC-Eff BROCK to OL^ BEYER.

20

30

Translation from Danish.
JORGEN BROCK.
Master of Law and Economics.

Copenhagen, K. 
8, Dr.Tvaergade.

26/3/49-
Royal Danish Vice Consul Ole Beyer, 
Beyer's (Corporation) 
Kingsway Box 412, 
Hairobi.

10 Dear Sir,

Your letter of 21st inst., already came to 
hand on 25th inst., and I have noted the contents.

That I for 3 months am without an answer 
my letters addressed to s-

to

Messrs. Dantile Ltd..
c/o Beyer's (Kenya) Corporation, 
Box 412, Nairobi

and Baron Uno Akerhielm, 
Nairobi, Kenya.

respectively, of which two letters a copy is en 
closed, and on Muritas' behalf have approached the 
Royal Danish Consulate, obviously appears as un 
reasonable to you as it appears reasonable to me.

Dantile's letter of 25/11/1948 (which, unfor 
tunately, in my letter of 17/3/1948 was wrongly 
stated as 25/1/1945) contained quite an untenable 
assertion as to Dantile's legal status in relation 
to my clients, and besides, an incomplete but very 
alarming information as the basis of Dantile's un 
tenable conclusion.

As' you personally had signed the letter on 
Dantile's behalf and. are on Dantile T s board, to 
some degree also as elected by my client, you can 
not wonder that the application was directed to 
Dantile c/o your address, which letter of 17/3 has 
also safely reached.

That neither you, nor Baron Akerhielrn, should 
have received my letter, the despatch of which you 
make free to question is quite improbable, and my 

40 clients, therefore, wanted through official channels

Exhibits 
7. (Contd.)

Translation 
of Letter. 
J. Brock to 
0. Beyer-
26th March, 
1949.
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to obtain the necessary information which was miss 
ing in the letter with the strange conclusion 
signed by you.

That the Consulate was able to answer us al 
ready 11 days after our letter had been sent off 
made it still more striking that neither you nor 
Baron Akerhielm had answered my letters, but both 
my clients and I myself most strongly maintain that 
you, by virtue of your position not only_ ._gg^__.gy. 
^^r^a^c^^^^T^r^aQn^a^ve , 'bu:Qapre_3aj^icjJL- 
Talc*ly~wi':En' a _vi ew _ to your of fie ial p o s it ion , should 
hTaveb e'erTb o unA ^~" ~' _byj^ou, to have given us"~f"urth.er particulars abouf 
>:EheaTarming information and the, we still confine 
ourselves to say, strange conclusion.

We think and maintain that you are bound by 
your official position to not merely abandon the 
Danish interests which have been placed in your 
hands too, but QQocfercL these

so far away might easily be exposed 20 
, "and" an attempt of such negligence 

is traceable in the letter's "strange" disregard 
of the simplest canons of justice.

We thought we ought to appeal to your feeling 
of responsibility and are willing to admit to any 
one that we hereby repeat our statement.

We cannot see that you are justified in feel 
ing offended because we approached you, personally 
as you were elected Muritas ' representative "on"J.MIH nu«Jfr»T"!ir-; ,«i- • •••uugi.-MriFf"™-*— ' ' • " • i ,' i i.™*u««..-* ii i i i i -^^.—— —— i- .-.— . mnm-,1 "u -^ mmnjir.aH-iaBTjp* mump •• iin i . ini».. •• i. . •

Bantile's Board, in faith of your official respon- 30 
WF'awal^b an early and*"exhaustive reply

with tenable arguments.

Yours faithfully,

Sgd. Jorgen Brock.
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TRANSLATION OF LETTER - DANTILE LTD., to 
JORGEN BROCK.

Translation from Danish.
DAWTILE LIMITED, Registered Office 

Beyer's (Kenya) 
Corporation, 
Box 412, 

Nairobi.
4/7/1949. 

10 Jorgen Brock, Esq.,
Master of Law and Economics, 
8, Dr. Tvaergade, 
Copenhagen, K.

Dear Sir,

This is to inform you that all the directors 
of Dantile have retired and that it has proved im 
possible to induce any of the shareholders to take 
the seat of the resigned shareholders. According 
to the law the Company is then to go into liquida- 

20 tion which will most likely take place in the 
course of next month.

There will presumably be capital enough to 
meet the claims of the company's creditors while 
the shareholders must consider their capital, or 
in any case the greater part, as lost.

If your client, Muritas, thinks to have any 
justified claims on Dantile Ltd., I would advise 
you to send such claims in English to me so that I 
in time can hand them over to the Liquidator.

30 Yours faithfully,

Sgd. Ole Beyer.

Exhibits 
7. (Contd.)

Translation 
of Letter. 
Dantile Ltd., 
to J. Brock.
4th July, 1949<
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J. Brock to 
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TRANSLATION OF LETTER - JORGE1I BROCK to OLE BEIER.

Copenhagen K 
23/7/1949.

Translation from Danish.
JORGEN BROCK,
Master of Law and Economics.
Airmail.
Royal Danish Vice Consul Ole Beyer, 
Beyer 's (Kenya) Corporation, 
Kingsway, P.O. Box 412, Nairobi.
Dear Sir,

I am obliged for your letter of 4th instant, 
and have noted the contents of with regret.

^20Z^i^4rJ?^.J£ur re que st_I_enc lo se in d upli- 
cate a pro"ofirdrii:as'"'"J17trd|s' cl^^^J^jDaHtile ~~( in 
liqufdation) aricTask youTTIndTy , as suggest e3~"by you, 
to hand it over to Jfoe liquidator and see to it 
iJlp^TJire duplicate jls^ rej_urned_ to meT, provided 
with the" liquidaliors eM^riemenTTKat he has re 
ceived the proof.

In your above letter you do not touch upon the 
letters I have sent you on Muritas Ltd's behalf in 
which we ask for further particulars about the de 
velopment which has caused the . liquidation of Dan- 
tile. I therefore, on Muritas behalf repeat my 
requests as Muritas still must maintain to be 
entitled to receive such information to ascertain

might have f ur^Eer ̂ ~~ '
j_._st Danfile 6~r~ tho's ejof _ it s d ire ct OTS_ 

were to saf eua'l^uri^agr" intere^/'asThe greater"~part of the consideration for"~flie patent rights was 
to be paid through the shares.

That your person and your official position 
as protector of Danish interests in the distant 
country have been of great importance to Muritas 
has formerly been pointed out by me, and at the re 
quest of my clients I beg to urge you to furnish 
Muritas, in private, with the required information 
which Muritas considers indispensable and, there 
fore, in case of need, must obtain through official 
channels.

I hope to receive a favourable reply, and, 
thanking you in advance for handing over the proof 
of claim to the liquidator, I remain,

Yours faithfully,
c.c.to Moltke-Leth, SSd ' JorSen Brock ' 
Solicitor of the High Court.

10

20

30

40
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TRANSLATION OF RBPOHT TO BJvlOLTKE-LETH 
Oil FATE OF DAHTILE I/ED.

Translation from Danish.

REPORT to B.Moltke-Letli on Dantile Itd's. Fate.

I have been told that E.von Hath during his 
stay in Denmark just after the war met N. Grau, 
manufacturer who produced bathroom tiles in a fac 
tory near Dragor, These tiles were a substitute 
product made of cement and coated with casein.

10 Von Huth got interested in the production and 
through correspondence with a friend of his in 
Kenya, P.Arvad Peter sen, the two gentlemen resolved 
to buy the production right in G-rau's tiles and to 
erect a factory for the production of these tiles 
in Kenya. I understood that von Huth was to ac 
quaint himself with the production methods in Den 
mark, and at the same time he should provide the 
necessary capital at home for the purchase of 
machinery and raw materials, while he was to defray

20 his own living expenses as long as the initial
work in Denmark lasted, which amount should be re 
funded when the company in Kenya had been started.

According to his own statements von Huth per 
formed his obligations, while Petersen apparently 
did nothing in Kenya. As von Huth, in spite of 
repeated applications, did not hear anything from 
Petersen, he wrote and asked me if I would help 
him to find out what Petersen was doing. I knew 
Petersen very well but, unfortunately, only his 

30 shortcomings and could only advise von Huth that 
Petersen was a most unreliable person and that I 
would recommend him to wash his hands of Petersen. 
Later I learned that Petersen for his own account 
had tried to sell the production right in the tiles 
to a local firm in Nairobi and reported this to von 
Huth. Further, Petersen was shortly afterwards 
sentenced to imprisonment for fraud.

Von Huth then wrote to me and later to Baron 
Akerhielm and asked us to help him to start his 

40 factory. As von Huth was an old friend of mine I 
wrote to him that I had not much knowledge of tiles, 
but that I would pay his passage to Kenya and thus 
give him an opportunity personally to proceed with 
the matter. If von Huth succeeded in his under 
taking I was to receive shares for the amount of 
the fare.

Exhibits 
7. (Contd.)

Translation 
of Report to
B.Moltke-Leth 
on fate of 
Dantile Ltd.
15th February, 
1950.
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1950.
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Before that happened I think that D.G.Stewart, 
accountant, from Nairobi, and von Huth had a meet 
ing with Grau, at which a draft contract was made 
between von Huth and G-rau. According to that 
contract part of the production rights should be 
paid in shares in the company which von Huth was 
to start. As already mentioned that happened be 
fore I was mixed up with the company. It is, 
therefore, quite out of the place when Grau main 
tains onl, jo have taken up shares ,,i^.,t^ comgaj^

' "TKe" Tabard of direc
tors was not formed until von Huth was back in 
Kenya, and the block of shares to be given to Grau 
was agreed upon between Grau and von Huth, ^yhich 
agreement is available in jnrit^ing, and was made 
while Huth stilT stay^d^TiTTTenmark and before I 
had at all agreed to join any board.

On von Huth's arrival here he showed us sam 
ples of the tiles made by Muritas Ltd., which we 
found looked nice. At that time it was impossible 
to get glazed tiles in Kenya, and the production 
figures which von Huth gave us left no doubt that 
the production of tiles would be a paying propo 
sition.

On von Huth's appeal Baron Akerhielm and I 
tried to make other Scandinavians interested in 
the formation of a joint stock company to exploit 
von Huth's right, of production. Von Huth was to 
be the managing director of the company and be in 
charge of the production. A share capital of 
220,000 shs. was estimated to be required. At the 
invitation to subscribe for shares, shares to an 
amount of 150,000 shs. were taken up, of which, 
however, about 35,000 shs. shares were issued as 
payment for services rendered and also to cover 
von Huth's air ticket to this place. Which actu 
ally means about 115,000 shs. was paid in cash.

At a meeting held after the subscription list 
wa s cloged ,_._ dir e c t or s we re e le c t e d and consisted 
of ̂ a^5?l^'r^eLlm''^T~c1iairman, ^."^o^Tliuth^'as' 
managing ?![T^ ~aging 

ineboard .

As von Huth considered the obtained capital 
sufficiently large to start the production, it was 
resolved to commence work. However, Baron Aker 
hielm demanded that all agreements made between

10

20

30

40



von Huth as the holder of the production right and 
D.G.Stewart should be cancelled, and when that had 
been done von HutJi should loave the production 
right to the newly formed company. Grau was, 
therefore, asked, to modify the contract made be 
tween him and von Huth, and another draft contract 
was forwarded. As far as I know, Grau asked Baron 
Akerhielm to be his representative in the newly 
formed company.

10 When the municipality had suggested a site for 
the factory and permitted the company to buy it, 
and when machinery etc., had been sent from Den 
mark , £ome_ J^la™^2sl^^!M2Ji££_^^2iSA™^^i2S£jui. -^ 
was hear'cf~fro^TTenmark™' t"ha~£~iiiles produced Ty the 
same design as those produced by Grau were not 
durable, and that the factories, which had produced 
such tiles, had large quantities in stock which 
were unsaleable. Von Huth had exchanged letters 
with a young friend Mr. Svend Thomsen from Aalborg

20 and when he had talked about a new plastic material 
available i'or tiles, and the company saw samples of

£.e,§5J;Z,e-iJJ2i._t;J9, use Grau's production 
^ y/Mch__ Ggaii_jvjas" j.nformeci. + At that time 

no"**c"ontra"ct"w1fth"Grau~"h"ad""been signed, for which 
reason the company thought itself justified in be 
ing refunded the amount paid in advance for the 
production right, and Grau was requested to repay 
it.

During my stay in Denmark in ̂ t;he__^3_ummer 1948 ~ 
30 I examined the mai-keT"possrbTiifies for tiles equal 

to those produced by Grau and found that people 
did not believe in their durability and that the 
sale was insignificant. I learned that the sur 
face of the good tiles were very brittle and re 
alised that the tile was riot good enough to stand 
the fairly rough treatment it would invariably be 
exposed to in this country where all cleaning is 
done by negroes. The tile was a decided substi 
tute product which could only expect to be sold in 

40 a period whore glaaed tiles were unobtainable on 
the market, and the company could not base a future 
production on a substitute product. There is no 
doubt that von Huth should have been more attentive 
in Denmark where he could have obtained expert in 
formation, and we ought to have gone further into

+ not before the 25/11/48.
~ without contracting or informing.
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the matter before we went in for the manufacture, 
but we trusted the statements von Huth brought from 
sources in Denmark.

1 now contacted Mr.Thornsen who at our instance 
had examined the possibilities of furnishing a 
cement tile with plastic coating, and when the 
experiments proved successful, he was engaged to 
produce these tiles for Dantile Ltd. I examined 
the coating and spoke with factory Hygaa which made 
this and found that it suited the purpose. The 10 
engineer of the factory further stated that Thorn- 
sen was capable of producing tiles with this coat 
ing. Mr.Thomsen then went to Kenya.

On my return to Kenya I found that von Huth 
had relapsed into his old vice "liquor" while I had 
been away and as his conduct was because of his 
drunkenness beneath all criticism it was necessary 
to ask him to resign. Unfortunately Thomsen who 
was an old friend of Huth's was addicted to the 
same vice, but we hoped by removing von Huth to be 20 
able to keep his nose to the grindstone. When the 
new machines had arrived Thomsen appeared to know 
nothing, and I therefore, asked the chairman of'the 
company if I could be allowed to dismiss Thomsen. 
Besides, I suspected him of stealing from the com 
pany, Akerhielni did not want Thomsen to be dismissed.

When the machines had arrived, the company 
built a small shed in which to make experiments 
with the tiles and it was the intention, when the 
first experiments had turned out favourably, to try 30 
to increase the share capital. However, one of 
the Company's great shareholders spread rumours in 
the town about the Company's unreliability, and 
therefore, spoiled the chances of obtaining more 
capital.

At a subsequent meeting with the shareholders, 
held in order to discuss the increase of the cap 
ital, the chairman, Baron Akerhielm, stated that 
he wanted to resign because two shareholders, the 
brothers Paugust, held him in distrust. One of the 40 
brothers, G.Paugust, was then appointed chairman 
and the other, L.Paugust, a member of the board. 
Hone of the shareholders present was able to put 
in more capital.

Mr. Thomsen did nothing but drink and hang
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about and when his creditors applied to the company 
for payment of bills, I asked the new board to 
dismiss Thomsen, but my request was turned down 
once more. I wanted to engage a ceinenter from 
Denmark who knew his job.

Mr.G.Faugust aoon got tired of being chairman 
of the board and retired, when Mr.L.Faugust was 
appointed chairman. Also Mr.l.Faugust refused to 
dismiss Thomsen although it was proved that he ne- 

10 glected his work and only when I caught Thomsen in 
trying to sell a load of cement belonging to the 
factory and pocket the money, and likewise proved 
that he had done the same thing on a previous oc 
casion Thomsen was turned out.

After this even the company's liquid resources 
had dwindled dangerously, for which reason Mr. L. 
Faugust wanted to retire from the Board and his 
responsibility.

There was now only one alternative, namely, 
20 liquidation, and it was therefore resolved at an 

extraordinary meeting (general) that the company 
should go into liquidation. Baron Akerhielm now 
allowed himself to be re-elected to the board in 
order to help in the liquidation.

At the subsequent general meeting everything 
was made ready and the liquidators, who were 
willing to undertake the liquidation, the account 
ants Alexander and Ingram were present. However, 
no?/ the brothers Faugust did not want voluntary 

30 liquidation although they had voted for it at the 
preceding meeting, and as the other persons present 
did not represent a majority vote of 75$ the meet 
ing had to be cancelled and another meeting is now 
to be convened at 3 weeks notice.

It will be hardly possible to save much of 
the paid up capital as most of it is spent on von 
Huth's and Thomsen's salaries and on purchase of 
machines and material. The first machines which 
caine to this country can only be sold as scrap 

40 iron and are valueless. The assets left may 
amount to 30,000 Shs. but are likely to realise 
much less as the raw materials in stock are only 
applicable here to a slight extent. It may be 
possible at best, to repay 1/5 of the paid up
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capital to the shareholders. But 
think that_it_ jgjLll only amount ITo

The following alternatives are open at the 
moment. Voluntary liquidation, winding up by 
this Court, or sale of the company. I personally 
think that the last mentioned course is possible 
if only the shareholders will be sensible about 
trying it.

Nairobi, 15/2/1950.

Translation 
of Letter. 
J. Brock to 
0. Beyer.
19th April, 
1950.

TRANSLATION Oi1 LETTER - JORGEN BROCK TO OLE BEYER. 10
Translation from Danish.
Jorgen Brock,
Master of Lav/ and Economics. Copenhagen, K. 

8, Dr.Tvaergade,
19/4/1950.

The Royal Danish Vice Consul Ole Beyer, 
Kingsway, P.O. Box 412, Nairobi.
Dear Sir,

Having received through Moltke-Leth a copy of 
your "Report on Dantlie's Pate" of 15/2 last, I 
who have been delayed because certain members of 
Muritas' board and I myself have been out of town, 
will not omit to say that y/e have been without any 
information from you since 4/7/1949 till the said 
report came forward, i.e. more than 7 months, nor 
have I received any answer to my registered letter 
of 21/7/1949.

The claim for information was, therefore, on 
10/2/1950 submitted to the Ministry of Foreign 
Affairs, but on the receipt of the report we asked 
them to stop the consideration of same.

To your particulars of the case I beg to state 
as follows ;-

Muritas Ltd., has never, nor by correspondence, 
been in connection with Mr.Arvad Petersen and must, 
therefore, consider Mr.Arvad Petersen's affairs of 
no concern to Muritas Ltd.

20
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I must definitely refute that the fact that 
you were a director of Dantile Ltd., should "be of 
no importance to Muritas ltd., with a view to re 
ceiving part of the consideration of the patent 
right in"shares in Dantile Ltd., as both your and 
Baron Akerhielm's seats on the board in the con 
tract made with Mr. von Huth of 29/11/1947 (point 
VIII) are expressly stated to be the condition for 
the arrangement.

10 When this condition from the very beginning 
is fulfilled by your joining the company formed 
according to the stipulations of point YIII of the 
said contract and your signature appears on the 
prospectus of January 1948 and its exhibit and you 
are entered in the Certificate of Incorporation as 
member of the board, the view held by you in the 
letter of 25/11/1948 is quite incomprehensible to 
us and in itself untenable which, we, therefore 
again beg to emphasise.

20 That you after the incorporation which took 
place in March 1948 fail to contact Muritas during 
your stay in this country in the autumn 1948, the 
product of which company you already at that time 
was dissatisfied with, since you engaged the quite 
incompetent Mr.Thomsen as technical manager, has 
been and is still incomprehensible to Muritas Ltd. 
and you will certainly understand Muritas Ltd's. 
point of view that the failure of Dantile T s produc 
tion under Mr.Thomsen's management could have been

30 avoided if you, which would have been reasonable, 
had contacted Muritas Ltd.

Dantile Ltd., could, no doubt, have been 
spared much of the misery and distress which are 
apparent in your report which, even if it may hold 
a human background of the Board's delayed or ne 
glected interference, j^ojrij^ii^jiathing^ ̂ JLn_jthe 
iSfLJll^LJ?^ _stateraent_s^ of__acc o'lmjT"in respe"ct"of"(T) 
the cap'iTallTt" the ̂ ^start",'"(TlT the later employment 
of the capital, or (111) balance sheet at the open- 

40 ing of the liquidation or the winding up proceed 
ings.

As regards (l) I beg to !Jay that ng__JiggLtion 
has presumably ^^^^^Q^J^^^^^n^ry^f^j^Qfe^-- 
ence^^share^s, but only "of a"capital' of alfbgeTtEer 
20~0'70"oO "shs. while the prospectus shows 2 classes 
of which the preference shares are to be covered 
first of all.
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Question 1: Who has received the preference 
shares?
How are these shares paid? 
How many ordinary shares were taken 
up? 
How are these paid?

Your information that part of the share capital 
was spent on Mr.von Huth's stay in this country 
and his journey to Nairobi has no reassuring effect 
and would hardly conform with the requirements of 10 
the Danish Companies Act concerning form of payment 
and information to be given to the persons, includ 
ing my clients, who take up or take over shares as 
payments for goods, patents or other values.

Although an examination of these points might 
show that the responsibility in this respect lies 
with the board of directors, and my clients must 
reserve to themselves the right to maintain that 
this is the case until the required exhaustive in 
formation has been submitted and has formed the 20 
basis for my clients' resolution, it will, besides, 
be necessary to obtain full and detailed informa 
tion about the above points II and III, so that my 
clients can decide which further steps should be 
taken.

As you from the very beginning have taken part 
in the formation and management of the company and 
had a hand in the engagement of the infelicitious 
Mr. Thomsen, you have in my clients' and my view 
undertaken a serious responsibility towards the 30 
shareholders by not stepping in in time and get to 
the bottom of the plot depicted in your report, 
the more so as you in face of our earnest enquiries 
and our reference to the contract try in the 
correspondence with our clients flatly to deny the 
existence of the contract the provisions of which 
you, after all, have joined in performing, and 
which you only per correspondence have tried later 
to have modified.

I therefore request you once more as soon as 40 
possible to send the above mentioned and often 
called for information including more particularly, 
an account of the present situation, besides which 
we would like to learn the liquidators attitude to 
the claims set up in my letter and proved to the 
liquidators.
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As already mentioned, the report only gives a 
summary of historical facts, but does not contain 
any statement of accounts, and my clients must 
still reserve to themselves the right to receive 
such statement of accounts with due specification 
and proof, as my clients until such fully detailed 
accounts are available must reserve to themselves 
the right to set up a counter claim against you 
personally to which a neglected shareholder is en- 

10 titled according to Danish law against the board of 
a company, in which connection my clients consider 
your person and official position as inseparable 
and qualifying your responsibility.

As member of the board it is your duty to en 
force Mr.Thomson's dismissal when 'he "did nothing 
but drink and hang about", and if other members of 
the board, all the same, keep Thomsen as manager, 
you should either have caused a general meeting to 
be convened or have resigned your seat as director 

20 and at the same time in optima forma have informed 
the shareholders represented by you of the state 
of affairs.

By remaining on the board despite your know 
ledge of the untenable conditions, you have made 
yourself co-responsible for the catastrophe which 
has hit the company.

My clients would, therefore, find it reason 
able that you help to relieve my clients' loss by 
only receiving 10-20$ of the proceeds of your 

30 shares'B nominal value obtained at the liquidation, 
mentioned in both your letter of 4/7/1949 and in 
the report, for the purpose of which I on 21/7/1949 
at your request sent uroof of a claim of Danish 
Kroner 1,000.-.

The proof was made out in English in duplicate 
and at your request sent to your private address 
asking for acknowledgment of the receipt of the 
proof, but we have not received such acknowledg 
ment, nor have we received any observations to the 

40 claim.

Besides the required information and the ack 
nowledgment of the proof, my clients wanted to hear 
from you whether you in the proposed manner or in 
any other manner could think of helping to relieve 
my clients' loss which would undoubtedly have be 
come smaller if you in time had interfered with
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the unfortunate conditions prevailing in the com 
pany of whose board you were a member, also as 
the representative of my clients who reserve to 
themselves to rely on the responsibility which your 
post as director holds especially under these con
ditions and which" as ^2i»il®5,°Jl? ̂,..^.I5.%ii®Z.-™,,^v__J^ie, 
quite incomprehensible and" i.ui£e'iinFleJ's;tandpoint 
geT out intEe~Te^terF of 25/1371948 and 21/371949 
in which _you take exceptipn to your share in or 
responsibility for the company and present the 
case in a man^e^wjij.di^is^ _at_ jya_riance wjtji the 
factsT YoiT'try, in some degree, to~"inaintain this

report and by your great delay of the 
correspondence and your omission to give informa 
tion about the accounts.

I hope soon to hear from you that it will be 
possible to find a satisfactory solution and re 
main,

Yours faithfully,
Sgd. Jorgen Brock.

10

20

Translation 
of Letter. 
J.Brock to 
Ole Beyer-
29th June, 
1950.

?0OIiE BEYER.

Copenhagen K. 
29/6/1950

TJAJ^SLAJIONJ)P_____ _ _________
Translation from Danish„
JORGEJf BROCK,
Master of Law and Economics.
Air Mail.
Royal Danish Vice Consul Ole Beyer- 
Kingsway, P.O.Box 412, Nairobi.

Dear Sir,
As 2 months have now passed since I wrote my 

letter to you of 19/4 last, to which I am still 30 
without an answer, Muritas Ltd., has ordered me to 
resume the petition to the Ministry of Foreign Af 
fairs which was stopped at the instance of Muritas 
Ltd. In the petition we asked the Ministry to 
officially apply to you, and I have had an oppor 
tunity to discuss the matter also with Count Knuth, 
senior principal of the Ministry.

It will therefore, be possible at short no 
tice, to proceed with the matter, but Muritas Ltd. 
has however, wanted by this letter to give you one 40
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10

more chance voluntarily to account for both Dan- 
tile 's and your own affairs in relation to my cli 
ents as asked for in letter of 19/4/1950. My 
clients hereby give you a last opportunity to throw 
light on the matter.

Hoping to receive a reply satisfactory to 
Muritas Ltd., within 60 days from this day, which 
is Muritas Ltd's. condition for an amicable settle 
ment, I remain,

Yours faithfully,
Sgd. Jorgen Brock.
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TRANSLATION OP LETTER - OLE BEYER TO JORGEN BROOK.
Translation from Danish. 
OLE BEYER.

P.O.Box 412, 
Nairobi .
25/7/1950.

Jorgen Brock, Esq., 
Master at Lav/, 
8, Dr.Tvaergade, 
Copenhagen. K.
Dear Sir,

20 Your letters of 19/4 and 29/6 this year have 
been shown to Baron Akerhielm as chairman of Dan- 
tile's Board of Directors who has asked me to 
answer these letters as follows s-

Pirst of all I must point out that the contract 
of 29/11/1947, mentioned in our letter of 19/4/1950 
is not signed and only is available as a draft made 
by you and dated 21/11/1947, as the full wording 
of the contract was not satisfactory and it, there 
fore, was desired to make certain modifications, 

30 which also appears from the subsequent correspon 
dence. Further, I want personally to point out 
that you, in accordance with a draft lying in the 
correspondence here, appoint Baron Akerhielm as at 
torney of Muritas Ltd. Your clients should, 
therefore, long ago have asked Baron Akerhielm for 
information about the matter and have instructed 
Baron Akerhielm about your wishes. Your clients 
have surely realised that Baron Akerhielm never re 
turned the proxy provided with his signature.

Translation 
of Letter. 
Ole Beyer to 
J. Brock.
25th July, 1950,

40 As regards Mr. Thomson's engagement this was
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effected by Mr.von Huth who said that he knew Thorn- 
sen. I personally examined Thomsen's qualifica 
tions by applying to the factory Hygaa in Aalborg 
who said that Thomsen was competent to pr<_ luce 
tiles coated with plastic. Further I met Thomsen's 
father, 0.Thomsen, director of an insurance com 
pany, Aalborg, who, unfortunately mentioned nothing 
about the son's bad disposition. Dantile's board 
of directors had asked me to examine the possibili 
ties of producing plastic tiles but not given me 10 
any power to negotiate with Muritas Ltd.

Prefer ence_ Share_s; To meet your clients' wishes 
that BarbrTATcerhie 1m, attorney for your clients, 
Mr.von Huth and I myself, as attorney for Dan 
Christensen, should represent 60$ of the total 
capital, it was necessary to issue a block of 
shares, the holders of which were not entitled to 
vote. Further, I must point out that the negoti 
ations in Denmark were carried on between your 
clients and von Huth and the first contract was 20 
made between your clients and von Huth. Only on 
von Huth's arrival in this country a joint stock 
company was formed to which von Huth assigned his 
patent rights. However, as mentioned above, Dan- 
tile did not want to recognise and take over the 
original contract, for which reason draft another 
contract between your clients and Dantiles Ltd., 
was prepared.

At an extraordinary general meeting held on 
13/5/1948, it was agreed to divide the authorised 30 
capital in 2,500 preference shares and 500 ordinary 
shares. The preference shares should be paid 6% 
dividend each year.

Of the shares offered for subscription 7,250 
ordinary shares and 250 preference shares were 
taken up. The latter were taken up by Mr. G. 
Paugust, Nairobi.

To your observation that it is not permitted 
according to Danish law to pay for services ren 
dered may be stated that this is fully warrantable 40 
under the English Companies Act. Besides, we 
have gathered from Mr.von Huth that your clients 
agreed hereto.

In reply to your point II, I enclose a speci 
fication from Dantile's ledger of the preliminary
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Expenses account and likewise a specification of 
the Profit and Loss account. These specifications 
will show your clients on which purpose the funds 
have been spent.

With regard to your reproach against me that 
I did not at an earlier date interfere with Thorn- 
sen's continued engagement in the company, I can 
only say that I applied to every single member of 
the board and that I only succeeded in having 

10 Thomsen dismissed when I could prove that he had 
enriched himself at the expense of the company. Up 
till that time Mr. Thonsen was supported by the 
rest of the board, including the chairman and I 
could, of course, do nothing.

At a liquidation which it was agreed at the 
last general meeting to place in the hands of the 
public liquidator, all the questions will be laid 
clear before your clients as well as the other 
shareholders, and your clients claim will, of 

20 course, be treated on line with the claims set up 
by the other shareholders. Both Baron Akerhielm 
and I wanted public liquidation as the correctness 
of this cannot later be called in question. Com 
plete accounts will be sent to your clients by the 
Liquidator.

Your observation that I ought to have resigned 
my seat on the board when I could not enforce Thorn- 
sen's dismissal I find very strange. That I would 
have preferred, but, unfortunately I represented 

30 Mr.Dan Christensen's capital and solely for that 
reason I found it unwarrantable to resign. Besides, 
I do not think that the question whether I resigned 
or stayed on has any influence on the size of the 
responsibility but by staying on I thought that it 
might be possible to spare the company further Josses.

Your claim for compensation of Kroner 1,000 
for royalty and solicitors fees will be submitted 
to the liquidator and dealt with by him.

I fail to see why I personally should make 
40 good your clients' loss, I do not know your clients 

and have never undertaken any responsibility in 
order to represent their interests.

Yours faithfully, 
Sgd. Ole Beyer.
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TRANSLATION OF LETTER - J.OEGEH BROCK._T0..03jS..BEYER. 
Translation from Danish.
JORGE1T BROCK,
Master of lav; and Economics.

8, Dr.Tvaergade, 
Copenhagen, K. 

2/8/1950.
The Royal Danish Vice Consul Ole Beyer, 
P.O. 412, Nairobi.

Dear Sir,
I have today with thanks received your letter 

of 25/7 in reply to my registered air mail letter 
of 2§/6 the contents of which and of the attached 10 
enclosures I have noted.

My clients must reserve to themselves to fur 
ther study your statements about the divergent 
views of the English and the Danish Companies Act 
concerning preliminary expenses. Especially the 
item 3 Directors 30,000 - seems to us to be not 
only surprising but quite overwhelming and, coupled 
with Dan Christensen's 2,300 - von Huth's 3,958 
and expected expenses 5,057-37 these expenses 
which are quite unwarrantable under Danish Law to- 20 
tal Kroner 41,515=37 which only leaves Kroner 516.50 
for actual expenses.

According to Danish Law the prospectus shall 
contain a clear statement of (A) not only the to 
tal maximum account of the preliminary expenses, 
but (B) the exact commission to be paid to the 
prompters who, until the company has been incor 
porated, are personally liable for all expenses 
and, therefore, liable to make good to the share 
holders such expenses which are not clearly stated 30 
and specified in the prospectus.

Mr.von Huth has most definitely not mentioned 
anything about the 3 directors (presumably you 
yourself, von Huth and Baron Akerhielm) each being 
paid Kroner 10,000 for the formation of the com 
pany, and according to Danish law each of the 
gentlemen is consequently bound to refund my cli 
ents (prorate your share of) these unlawfully re 
ceived 30,000.-.-.

What does the item Creditors 173.75 cover? 40 
How is it possible for a company under formation 
to have creditors? Who has been paid cash 16.?

Who has received the 5,057,37 for expected
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10

20

30

40

expenses?
mately?

Have these expenses occurred legiti-

Also Profit and Loss account seems to be fairly 
blurred. What is interest of exchange 1,215.70? 
Is exp. Expenses an abbreviation of expected ex 
penses of an equally problematic nature as the 
corresponding well over 5,000 - under preliminary 
expenses?

As against the actual working costs
Freight 681.60
Insurance 402.70
Forwarding & Transport 896.44
Office and Printing 349.25
Postage, Telegrams 28.00
Sundry 10.00

Total 2,367-99 
are, besides the above 2 items 

administrative expenses
Salaries and wages 15,600.00
Secretarial 2,400.00
Travel expenses 4,000.00

22,000.00

i.e. the administration amounts to more than 9 
times the actual working costs. Do not you think 
this calls for illustration and, if possible ex 
planation and proof?

My clients should like to hear your explana 
tions to these entries, but reserve to themselves 
through any legitimate channel - also the Ministry 
of Foreign Affairs - to have light thrown on them.

Further, I must reject your explanation in 
writing which in every respect is dissatisfactory, 
in most points wrong and partly self-contradicting.

Without including all the points I shall 
briefly state that the contract is finally signed 
in Dantile's name by von Huth and then the company 
was formed, the shares issued and sent to my clients 
in conformity with the stipulations of the duty 
signed contract.

The fairly diffuse correspondence which was 
then exchanged about modifications desired to be
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made by the Board of Directors contains nothing to 
the effect that the contract should not be final 
and binding, on the contrary, an increase of the 
share capital is recognised to involve that my 
clients without further payment being made on their 
part shall receive part of the new shares, because 
my clients are entitled under the contract to re 
ceive 5a/o of the shares capital as consideration 
for the assignment.

That the 3 gentlemen had divided between them 10 
30,000 - of the company's liquid resources is pre 
sumably the reason why it was necessary to increase 
the capital - presumably so that the 3 gentlemen 
could have more money to divide between them and 
my clients also reject your request to take up more 
shares and ask the gentlemen themselves to provide 
the funds. Nothing is mentioned about the pur 
pose for which the new capital is to be used, nor 
is any explanation given for the purpose for which 
the original capital has been used. 20

My clients9 however, waived "en cadeau"their 
claim under the contract to receive more shares as 
consideration.

As there was then no money to divide - whether 
Thomsen or von Huth has spent most money (to put 
it mildly) is left unsaid - you do not leave the 
bridge even formally which we still must consider 
had been your duty but carry on as secretary al 
though you try afterwards to rid yourself of the 
responsibility incurred by your signature. 30

As my clients' letter through me to Baron 
Akerhielm remained unanswered - but contrary to 
your assertion we applied direct to Baron Akerhielm 
as our attorney, but in vain - we had to approach 
you both, because we had made it a condition that 
you should be a member of the board as a guaran 
tee for the honesty - von Huth was not found satis 
factory in that respect by my clients - and because 
you as Danish Vice Consul ex officio are bound to 
protect Danish interests against molest and robbery 40 
as is the case in your company.

That you keep silent so long as possible and 
felt unjustly aggrieved when we advised you that 
we would call for intervention on the part of your 
superiors, is no excuse for your conduct, no more
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than the untenable account which you only give now 
because you have been forced to do so can be satis 
factory to my clients.

That you had no power to negotiate with Muri- 
tas Ltd., on behalf of Dantile's board of direc 
tors is only due to your own unpardonable negli 
gence, as you knew that you represented my clients, 
and can surely only be explained in the way that 
you already at that time realised how untenable 

10 Dantile's situation was - called forth by the 3 
gentlemen's division between them of the liquid 
means - and the negotiations about modifications 
both of the articles of association and of the 
contract were then in full swing.

How do you explain that the 3 directors had 
to issue "a block of shares the holders of which 
were not entitled to vote". If you wanted to 
perform the contract and take over the invention 
you were bound to take up ordinary shares equal to 

20 60"/o of the total capital, or you would forfeit 
your right to exploit the invention.

What is "shares the holders of which are not 
entitled to vote", is it a finer term of shares 
not paid up, that is to say, swindle, when you do 
not beforehand obtain my clients' approval?.

Your correspondence about the increase of the 
shares capital mentions nothing about shares not 
fully paid up, and the additional shares which you 
asked my clients to take up should also have been 

30 paid up - then the 3 directors had had a larger 
amount to divide between them.

Had you convened my clients to the extraordin 
ary general meeting to be held on 13/5/1948 or in 
formed them of the agenda - otherwise you are under 
Danish Law responsible to my clients for the pro 
ceedings, including also the issue of 2 kinds of 
shares which is not stipulated in the contract.

On the whole I think I have gone through the 
greater part of your very cheap arguments, but I 

4-0 reserve to myself, as I have there and then written 
the above in my indignation to see a Danish Govern 
ment representative give so unreliable an account,
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500.

the preparation of which must have taken several 
weeks, to thoroughly consider the matter - and 
already on this basis to submit the matter to the 
Ministry of Foreign Affairs - but will however, 
give you an opportunity within three weeks from 
this day to answer the positive questions.

Yours faithfully,
Sgd. Jorgen Brock.

8.
Letter. 
Dacre A.Shaw, 
Buckley & 
Hollister to 
Dantile Ltd., 
(in Formation)
23rd March, 
1948.

8. - LETTER - DACRE A.SHAW, BUCKLEY & HOLLISTER 
TO DANTILE LTD., (in Formation)

DACRE A.SHAW, BUCKLEY & HOLLISTER., 
Advocates. P.O. Box 481,

NAIROBI, 
Kenya Colony.

23rd March, 1948EJH/WSH.
The Secretary,
Dantile Limited (In Formation),
c/o Messrs. Beyer's Corporation,
Kingsway,
NAIROBI.

Dear Sir,

We enclose herewith the draft Agreement be 
tween your Company and Muritas and shall be glad 
if the Directors will carefully peruse the draft 
and return it to us approved with any necessary 
alterations, so that we may engross it for sig 
nature .

We have searched the Patent Register here 
and the search revealed that so far no Muritas 
Patents have been registered in. this country, and 
we would suggest that you communicate with Muritas 
at the earliest possible moment and ask them to 
register their patents in England since English 
registration is essential prior to registration 
here. It is also necessary for Mr.von Huth to 
write a letter to Dantile Limited whereby he 
agrees to transfer all or any of his rights with

10

20

30
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Muritas to Dantile Limited in consideration for 
shares in the Company and his employment as a 
salaried manager. Also you should get in touch 
with Mr. Alber and he should write a letter to 
Dantile limited agreeing to transfer any rights 
he may have with Muritas to the Company in return 
for the share he will receive of the purchase money 
paid on transfer of the South African rights to 
Mr. Stewart.

10 With regard to the incorporation of the Com 
pany, we would roport as follows :-

The Memorandum and Articles of Association 
are with the Registrar of Companies at the present 
moment. We hope to receive them back together 
with the Certificate of Incorporation either be 
fore or immediately after Easter. In any case the 
date of incorporation will be before Easter. We 
have the Share Certificates printed and ready for 
use, and we also have the seal of the Company in 

20 this office ready for use.

Yours faithfully,

DACRE A. SHAW, BTTCKLEY & HOLLISTER. 

(Signed) E.J.Hollister.

Exhibits 
8. (Contd.)

Letter. 
Dacre A.Shaw, 
Buckley & 
Hollister to 
Dantile Ltd., 
(in Formation)
23rd March, 
1948.
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Exhibits 
A.

Letter. 
H. Dan- 
Christ ensen 
to E.Von Huth.
28th October, 
1947.

A. - LETTER - H. DAN-CHRISTENSEN to E. VOF HUTH

ANBEPALET
Oct. 28

HARALD
DM 

DAMMIT

1947.
DUPLO

PIBE-SPIDSER
STRANDVEJ 2 KOBEMIAVIN 

DEHMARKS ENESTE PIBE-SPECIALFORRETinFG
FABRIKATION i PINE-BRAITCHEN 

POSTADRESSE: STRAKDVEJ 2. TELEFON RYVANG 538s
AMALIEOADE 3. 

REFERENCE: HAADVAE RKERBAMEN, POSTKONTO 86526.
Mr.E.Von Huth,

55.
20/10/1947.

COEFIHENTIELT 
TRAFSLATIOM'

Raadhuspladsen 55, 
V.

In confirmation of our earlier conversation 
and our conversation today at this office, - at 
Uyhavn between Engineer Alber you and me I wish to 
confirm that I am prepared to invest Kroner 25,000 
in a share Company for use of your Danish patent 
for tile manufacturing called Dantile S.E. Africa 
first and foremost in Kenya and Uganda and perhaps 
eventually Tanganyika.

The amount I can put to your disposal in Jan 
uary, 1948 but I am prepared if necessary to give 
a promissory note on the amount payable during 
three months if it shall be necessary to finance 
purchase of machines etc., I confirm that I shall 
meet you as arranged next Tuesday to finalise the 
whole matter and hope to hear from you before then.

With regards, 

H. Dan-Christensen.

10

20

30
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B. - LETTER - ERIK SCHEITEI TO ERIE VON HUTH

Translation: 27/1/47. 
Dear Erik,

As arranged I went out to Dragor a couple of 
days ago and had an opportunity to see the Tile 
Factory which you proposed to start a similar one 
in Kenya under the name of "Dantile" - I took some 
photographs of the production and the machinery 
which later on will be useful for you in Kenya. 

10 As we discussed about, I think it will be very wise 
of you to take with you a vibration machine and a 
grinding machine (with all the necessary spare 
parts for 2 years production) so that the factory 
can start up as soon as the machinery is fixed.

It will be necessary to take along the frames 
for the vibration machine in which the tiles are 
manufactured. If it is the idea that more factor 
ies have to be started up within a short time, I 
will suggest that those parts of the machinery

20 which cannot be produced within a short time in 
Nairobi will be supplied from Denmark. The parts 
of the machinery, I am specially thinking about, 
are all the springs and the special harden parts 
of the vibration machine, as the eccentric wheel 
with the foundation piece and the ball bearing and 
the roller bearing belonging to this. The cause 
for which I think it is necessary to bring along 
the various machine parts are that it is no good 
to have any serious machine stop when the factory

30 starts production, and in my opinion it is neces 
sary to have two years' production guarantee with 
out having any serious repairs done by local work 
shops. As you know I have been quite a long time 
in Kenya, and it is my conviction that there are 
possibilities for big sales of the tiles you pro 
pose to manufacture there. It is a glorious idea, 
and I am sure you will succeed. The only thing, I 
feel sorry for is that I am not able in the moment 
to invest any capital in your business, but may be

40 I will be able to do so later on.
I wish for you that you will succeed in your 

project, but I am sure it will work out success 
fully.

Kind regards, 
Erik.

Kay and my parents send you their love.

Exhibits 
B.

letter. 
E.Scheitel to 
Erik 7on Huth,
27th January, 
1947.
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Exhibits 
C. (Contd.)

Letter. 
V. Ottesen 
to Erik.
28th January, 
1948.

C. - LETTER - VIGGO OTTESEN TO ERIK.

Copenhagen, 
28.1.48.

V. Ottesen.

Dear Erik,
Thank you for your letters of 13th and 20th 

inst., and also the one undated letter. With re 
gard to Mr. Stewart retiring from Dantile I do not 
think it should be necessary to pay him any compen 
sation, but I will leave that to you to fix.

From one of your letters I understand that 10 
Dantile wants a further consignment of machinery 
exactly like the consignment we are shipping per 
s.s. "Tanafjord", and we have therefore ordered 
this machinery. A/S Muritas does not want to take 
shares in payment of this consignment, as it looks 
like that we will get more shares when Dantile is 
to be extended to further districts. I am phoning 
Dan Christensen when the promissory note is paid 
in order to ask him if he is interested.

This deals with your first letter. The weather 20 
here is very mild with rain and fog; we have only 
had heavy frost a couple of days.

I spoke to Svend Thomsen, and he will be ar 
riving during this week and will immediately start 
work. Unfortunately most factories are dormant 
due to stagnation of the sale during the winter 
season, but Mr. Pinnerup will start up just to 
teach Thomsen, so that will be all right. He will 
also be taught to mix the glase, and shown every 
thing else necessary. 30

As it is easy to obtain water here, we have 
never troubled making account for how much water 
it is necessary to use in the production of 1,000 
tiles; we will try to find out and let you know.

The glass must be 3 mm. thick, but some fac 
tories are using 2 mm. thick glass. The price /ou 
are mentioning must be wrong as glass here 3 mm- 
thick, can be obtained for approx. Kr.1.92 each, 
and I do not believe that the freight to Nairobi 
could amount to such a figure, that each glass will 40 
cost Shs.24/-; the measurement of each glass is 53 
x 53 cm. With regard to electron motors I have 
asked one of the big firms and have got confirmed 
that this firm is able to supply. Unfortunately



305.

time of delivery is 6 months. You are writing that 
the motor must "be 440 volt 3 phase a.c. but we are 
short of one information; how many cycles? It must 
be either 50 or 50, but you can get this informa 
tion from the Power & Lighting Co., or one of the 
local electricians.

I am going to send you some more samples; it 
was rather unfortunate that the tiles were broken, 
as the parcel was labelled "Careful", but possibly 

10 the Airways did not take any notice, although they 
labelled the parcel themselves. The burgundy- 
coloured tile was an experiment, and it was not 
quite successful.

It is rather unfortunate that Albert did not 
fix the export licence before he went to U.S.A. as 
the machinery could then have been on its way to 
Mombasa now.

I am enclosing a note, showing expenses up to 
today, but I have not calculated the Kr.200.00 you 

20 borrowed from me. In case you want them debited 
to Dantile instead of sending them please let me 
know. Actually, I think it was an expenditure, 
which should be included in the formation expendi 
ture .

Kind regards from anybody here,
Yours faithfully, 

Sgd. Viggo.

Exhibits 
C. (Contd.)
letter. 
V. Ottesen 
to Erik.
28th January,
1948.
- continued.

D. 2.
THE! HISTORY ggJDMTILELIMITED IN EAST AFRICA 

30 STATEMENT BY MR. ERIK VON HUTH.

Before this Company was started it was called 
Dantile In Formation.

A budget was made out for two units; samples 
were taken out from Denmark. This budget was pos 
ted to approximately 60 Scandinavians and without 
any pressure from the Directors, the sample and 
budgets were accepted by a few of these, who were 
all personal friends.

D.2.
The History of 
Dantile Ltd., 
in East Africa,
Statement by 
E. Von Huth.
Undated.
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Exhibits 
D.2. (Contd.)
The History of 
Dantile Ltd., 
in Bast Africa.
Statement by 
E. Von Huth. 
- continued.
Undated.

Baron Uno Akerhielm fixed up, for instance, 
with the two brothers Faugust and Soderholm and I 
also think with Bor Kuhle.

Mr. Rolf de Mare came to Mr. Beyer's office 
with a cheque for £500. Mr. W. Hilbuth wrote a 
very friendly letter (and it should still be in the 
files of the Company) to me and also enclosed a 
cheque for £500.

We got in touch with Mr. Hollister, Advocate, 
Nairobi, who prepared our Memorandum and Articles 10 
of Association in the most legal way and all 
shareholders got a copy of this.

We also saw the Economical Controller who al 
lowed us to carry on and considered it a good 
thing for the Colony.

The next step was to see the Land, Mines and 
Surveys with a proposal to buy approximately 28 
acres of Messrs. K. Aschans and Baron Akerhielm's 
estate at Athi River, but were told that it was 
not a factory area and we should send them an ap- 20 
plication for a plot in the new Light Factory Area, 
Nairobi.

We did so, but as far as I remember, we first 
got the final reply in October, 1948, and, there 
fore, we could not start the buildings.

On the 19th September, 1948, Mr.S.Thomsen came 
from Denmark with a new way to make tiles, which 
Mr. Beyer agreed was much better one than the one 
I came out with in December, 1947.

Anyhow, all this can be seen in the Minutes 30 
Book of the Company, which was kept up to date 
when I left on the 1st December, 1948.

In the same Minute Book can be seen how I 
left. It was especially Baron Akerhielm who wan 
ted me to leave and furthermore he suggested that 
if I would not accept his terms, I could leave 
forthwith. He was a very dictatorial Chairman.

I should have had a contract with the Company 
as soon as we had started building the factory. It 
would have been £75 per month, plus £12.10.0 house 40 
allowance, home leave, etc., which can be seen in
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the budget, but that day in Messrs.Harrison & Bow- 
mer's office this contract was cancelled by him. 
While I was employed, I had £60 per month for 15 
months and it was not the mistake of the Directors 
that we could not get any plots before.

Since then I have never received any minutes 
whatsoever. I wrote for these on the 6th January, 
from Dodoma and got a very rude reply, so I con 
sider myself having finished with the Company for 

10 nearly 1-|- years.

Nobody would know, of course, how matters 
would have continued under my management, but it 
hardly could have been worse than it has been dur 
ing these !•§• years.

Everything was drawn up legally and I cannot 
see the Directors are to be blamed.

If we had obtained the buildings in Athi River, 
we could have started production approximately the 
1st September, 194-8. We had 50 tons of white ce- 

20 ment and could get ordinary cement locally, sand, 
wood, machinery, colours etc.

When Mr.Thomsen came with the new procedure, 
we also bought all the new materials for this new 
production, but I have, as mentioned before, not 
had any reports of Minutes from Nairobi since 1st 
December, 1948, even although I was told I had re 
signed as a Managing Director but was still a Direc 
tor in the Company.

I have not received one cent from Nairobi 
30 since the 1st December, 1948, to date.

Signed. 
Eric Von Huth.

Exhibits 
D.2. (Contd.)

The History of 
Dantile Ltd., 
in East Africa.
Statement by 
E. Von Huth. 
- continued.
Undated.
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Exhibits

D210.
Letter.
Cooper Brothers, 
Leslie, Seex £ 
Co., to 
M.J.E. Morgan,
19th January, 
1951.

- LETTER - COOPER BROTHERS, LESLIE SEEX & CO. 
to MERVYN J.E. MORGAN

COOPER BROTHERS, LESLIE, SEEX & CO,

Mervyn J.E.Morgan, Esq., 
Private Bag, 
NAIROBI.

P.O. Box 158, 
Queensway House, 
York Street, 
Nairobi, 
Kenya Colony.

19th January, 1951.

Dear Sir,
Re; Pantile. Ltd.

I regret that I have not replied sooner to 
your letters dated 29th and 31st December refer 
ence 4/2922/R.178 and 4/2950/R.I78/7 owing to my 
absence on local leave.

I was appointed by the Supreme Court in Re 
Miscellaneous Civil Case No.15, 1950 as an Inspec 
tor under Section 136 of the Companies Ordinance 
to investigate the affairs' of the above Company.

Mr.Von Huth was a director of the Company and 
in a letter dated 23rd November, 1950 I asked him 
several questions. A copy of this letter is at 
tached for your information.

My report had to be filed before the 15th De 
cember and as I had not received a reply to my 
letter I obtained the information I required from 
other sources and I have filed my report.

It is possible that I may have to file a sup 
plementary report so I would still like Mr. Yon 
Huth to answer my enquiries. Incidentally I have 
not received his letter of the 27th December, to 
which you refer in your letter of the 31st Decem 
ber, 1950 and would be grateful if you would kindly 
send me a copy.

Yours faithfully,
Signed Eric B. Seex.

10

20

30

Enc. Copy letter.
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D 11. - LETTER - E.B.SEEX to E.YOU HUTH

Registered

E.Von Huth, Esq.,
Kongwa,
TANGANYIKA TERRITORY.

Dear Sir,

23rd November, 1950,

Dantile Ltd,
As you are perhaps aware I have been appointed 

by the Court to investigate the affairs of the 
10 above Company. I have interviewed various people 

connected with the Company but do not consider it 
necessary to call you to Nairobi for that purpose. 
I will be obliged, however, by your replies to the 
following questions :-

1. In the Circular dated 23rd February, 1948, in 
which an invitation was issued to subscribe for 
shares to the company, it is stated that several 
factories are already existing in Denmark and pay 
ing good dividends. Have you personal knowledge 

20 that such was the case?

2. If the tile was successfully made in Denmark, 
why could it not be successfully made in Kenya?

3. Was the machinery imported into Kenya iden 
tical with the machinery used in Denmark?

4. I have been told that the moulds 
function properly. Is this correct?

would not

I would be grateful also if you would kindly 
advise me of any other matters which in your opin 
ion contributed to the failure of the company.

My report must be submitted to the Court be 
fore the 15th December and I would therefore be 
grateful for an immediate reply.

Yours faithfully,

Exhibits

D211.
Letter. 
E.B. Seex to 
E. Von Huth.
23rd November, 
1950.

A/rn.
E.B. SI
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Exhibits

D213.
letter. 
E.Von Huth to 
Cooper Bros., 
Leslie Seex & 
Co.
27th December, 
1950.

IT13. - LETTER - ERIK VON HUTH to COOPER BROS. 
LESLIE SEEX & CO.

Copy. P.O. Box 1001,
Dar-es-Salaam. 
27th December, 1950.

Messrs.Cooper Bros., Leslie, Seex & Co.,
P.O. Box 158,
Queensway House, York Street,
Nairobi.
Dear Sirs,

Dantile Ltd,
the 23rdI am in receipt of your letter of 

November, 1950.
I have seen your Mr.Maslin to-day and ex 

plained to him why I have not been able to reply 
before the 15th December; however, I will now re 
ply to the questions in your letter.
1. I was in touch with several people in Denmark 
who made large profits on what they in Denmark call 
"Muritas".
2. The tile was successful in Denmark up to the 
middle of 1948 when better and cheaper tiles came 
on the market and when Mr. Ole Beyer was in Den 
mark he found out that it would not be a paying 
proposition, as they were lying with big stocks 
they could not sell. He then got in touch with 
Mr.Thomsen who had a new invention which Mr.Beyer 
thought was better than mine. The "Muritas" pro 
duct wae only what we called a war product or erzatz.
3. The machinery was exactly the same as they 
used at home.
4. ,The moulds were not put into function at all, 
as there has never been any proper production, be 
cause the factory had not been started on the 1st 
December when I left.

Mr.Mervin Morgan has got my report regarding 
Dantile and I enclose herewith his correspondence 
with me regarding this point.

Perhaps you will kindly get into 
Mr. Morgan.

Yours faithfully, 
(Erik von Huth).

touch with

10

20

30

40
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E. - TRANSLATION 01? AGREEMENT BETWEEN 
MtlRITAS A/S and DANTILE EAST AMIGA LTD.

Translation from Danish. 
Stamp Kr. 6.60.

AjS R_E E M E N T
Made this 29th day of November 1947 between Muri- 
tas A/S (hereinafter called the Vendor) and Dantjle 
East Africa Ltd., by Erik Von Huth (hereinafter 
called the Purchaser)

10 Whereby it is agreed as follows :-

I.
The Vendor agrees to assign unto the Purchas 

er the sole right of exploitation within the terri 
tories (the countries, the governmental districts) 
of Kenya and Uganda in East Africa of the manufac 
turing of Muritas tiles which is patented in this 
country, with priority right, by the Vendor's ap 
plication for Danish Letters Patent of November 
5, 1946, No.4330.

Exhibits 
E.

Translation of 
Agreement 
between Muritas 
A/S and Dantile 
East Africa 
Ltd.
29th November, 
1947.

20 II.
The Purchaser's right of exploitation shall 

be limited to the aforesaid two territories, with 
in which he shall be entitled to manufacture, sell 
and advertise Murit glazing powder or Murit pro 
ducts of any kind, while the Purchaser must not in 
any other territory (country or governmental dis 
trict) undertake any of the above mentioned acts 
before a special agreement concerning such exploi 
tation has been entered into with the Vendor in 

30 regard to each territory (Country or governmental 
district).

However, the Purchaser shall be entitled to 
sell a quantity not exceeding 20,000 Murit tiles 
for the purpose of introducing the article in any 
other territory in which the Vendor has not advised 
the Purchaser that he has, by a final agreement, 
assigned the right of exploitation to a third party.

40

III.
By an option on the right of exploitation of 

the Muritas patent in (l) Abyssinia, (2) Belgian
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Exhibits. 
E. (Contd.)

Translation of 
Agreement 
between Muritas 
A/S and Dantile 
East Africa 
Ltd.
29th November,
1947.
- continued.

Congo, (3) Madagascar, (4) Mozambique, (5) Nyasa- 
land, (6) Worth Ehodesia, (?) South Rhodesia, (8) 
Southwest Africa,(9) Natal, (10) Transvaal-Oranje, 
(11) Cape Colony, (12) Tanganyika, (13) Zanzibar 
and (14) the Indian Empire with Ceylon, already 
given to a third party, the Vendor is, until fur 
ther, prevented from assigning to the Purchaser 
the right of exploitation in the aforesaid 14 
territories. However, the Vendor declares himself 
to be willing, if the third party has not on or 10 
before June 30, 1948, alternatively October 1, 1943, 
carried out his option by concluding a final agree 
ment of exploitation, to give the Purchaser an op 
tion on the right of exploitation in all, respec 
tively the remaining part of the 14 countries, for 
a consideration of £500.0.0. for each of the 11 
countries mentioned above under 3-13 and £1000.0.0. 
for each of the countries mentioned under (l) and 
(2), and £5000.0.0. for No.14, the Indian Empire 
and Ceylon together. 20

However, in the event that a third party 
should acquire the right of exploitation for all, 
respectively part of the 14 countries, the Vendor 
shall bind himself to include in the final agree 
ment drawn up in this respect, stipulations con 
cerning a definite limitation of the right of 
exploitation within the countries in question, and 
concerning liquidated damages to be paid by such 
third party for manufacturing, selling or adver 
tising the Murit products of such third party out- 30 
side the countries in question, such liquidation 
damages to be not less than £250.0.0. for each of 
the 13 countries first mentioned, and £1500.0.0. 
for (14) the Indian Empire and Ceylon; and to 
assign to the Purchaser the right to the said 
liquidated damages when the Purchaser to the Vendor 
establishes the possibility of the third party 
having exceeded his right of exploitation, and un 
dertakes for his own account to collect the liqui 
dated damages. 40

In this connection, however, reservation shall 
also be made as to the right of effecting an intro 
ductory sale of not more than 20,000 tiles as out 
lined under II, par. 2.

IV.
In addition to the foregoing, the Vendor shall 

undertake immediately on payment by the Purchaser
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of the first instalment, see Section VII, to supply 
the Purchaser with complete drawings of the mach 
ines in question ? the powdering machines, (Glazing 
mill and sifting machines), and at a price which is 
at present Danish Kroner 2.00 per kilo at factory, 
Roskilde, payable in cash against shipping docu 
ments, to supply the purchaser with chemicals in 
such quantities as are necessary for the exploita 
tion, when duly notified of each shipment required, 

10 and as long as desired by the Purchaser.

V.
Further, the Vendor shall bind himself, on 

payment in cash at factory f,o.b. Copenhagen, 
simultaneously with the payment referred to in 
Section VII, to supply the Purchaser with the 
machines necessary for manufacturing the tiles (2 
vibrators and 1 grinding machine with further 
specified spare parts).

Exhibits 
E. (Contd.)

Translation of 
Agreement 
between Muritas 
A/S and Dantile 
East Africa 
ltd.
29th November,
1947.
- continued.

VI.
20 Should the Vendor be able to show that, beyond 

the introductory sale referred to. in Section II, 
par. 2, the Purchaser has manufactured, sold or 
advertised Murit powder or Murit products in any 
country for which a final agreement has already 
been made with the Vendor according to Section II 
and III, the Purchaser shall pay to the Vendor 
liquidated damages in an amount of £250.0.0. for 
each of the 13 countries first mentioned in Section 
III in which such violation has taken place, and

30 £1500.0.0. for (14) the Indian Empire and Ceylon.

However, the manufacturer shall not be re 
sponsible as to where the manufacturer's customer 
may place the tiles purchased from the manufactur 
er, when the manufacturer at the time of the sale 
provides the invoice with a notation to the effect 
that the limits of the sales district shall be re 
spected.

VII,
As consideration for the right of exploitation 

40 in the 2 countries mentioned in Section II, the 
Purchaser shall (A) on signing this agreement pay 
to the Vendor a sum of Kroner 6,500.00 say six 
thousand five hundred kroner, the receipt whereof 
the Vendor hereby acknowledges, and (B) pay a cor 
responding amount of Kr.6,500.00 in shares in
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Exhibits 
E. (Oontd.)
Translation of 
Agreement 
between Muritas 
A/S and Dantile 
East Africa 
Ltd.
29th November,
1947.
- continued.

Dantile East Africa Ltd., converted into £ at the 
rate of Kr.20.00 to £1.

VIII.
The Company of Dantile East Africa Ltd., is 

established by the Purchasers with a nominal cap 
ital of £10,000.0.0. say ten thousand pounds, of 
which amount £3,325 shall be paid in cash, or as 
far as concerns the amount due the Vendor according 
to Section VII (Kr.6,500.00 or £325.0.0) in other 
values.

Dantile East Africa Ltd., shall be registered 
in Kenya, and the board of directors shall com 
prise Erik Von Huth, Ole Beyer, Danish Vice Consul 
and Baron TJno Akerhielin, the latter of whom, being 
the attorney of the Vendor on the Board, shall 
represent the Vendor's voting power.

The said 3 members of the board shall jointly, 
and inclusive of the Vendor's £325.0.0. shares 
mentioned in Section VII, hold 60% of the capital 
subscribed in Dantile East Africa Ltd.

The remaining 40$ shall be subscribed by 
Chartered Accountant D.G.Stewart, who shall him 
self be a member of the board of directors of the 
company together with his nominee.

10

20

IX.
Should existing or subsequent currency re 

strictions in Kenya (East Africa) prevent the 
transmission to the Purchaser of the shares due 
the Vendor according to Section VII B (a written 
statement to this effect from Vice Consul Ole Beyer 
shall constitute sufficient proof and shall be re 
ceived by the Vendor on or before May 15, 1948, 
respectively August 15, 1948), deposit of the 
shares for'the Vendor's account in a bank in Kenya 
which has been approved by the Vendor and selected 
by the "Kobenhavns Handelsbank'* shall constitute 
due completion of the obligation of delivery ac 
cording to Section VII B.

30

X.
On receipt of the first instalment of the 

consideration for the countries concerned, the 
Vendor shall bind himself immediately to extend

40
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the protection of his patent acquired by the appli 
cation for Danish patent of November 5, 1946, No. 
4330, which is immediately valid for one year in 
all countries, to be valid for another year in all 
countries for which the said payment has been made 
by applying for a patent and thereupon expedite as 
much as possible the acquisition of the final pat 
ents in the same manner as the Vendor is already 
endeavouring to obtain a final Danish patent.

10 All expenses incurred in connection with such 
extension must be borne by the Purchaser.

XI.
As soon as the final patent has been obtained 

for any of the countries concerned, the Vendor shall 
in optima forma assign the patent rights for such 
country to the Purchaser.

XII.
Should the insurance of the final patent be 

definitely refused by the competent authorities, 
20 the Vendor shall be bound to deliver up the amount 

of shares stipulated for such districts according 
to Section VII B.

XIII.
This agreement shall be stamped according to 

the amount of the consideration, Kr.13,000.00 with 
a 2.60 Kr. revenue stamp, as far as concerns Sec 
tions III and V. it shall be stamped as a mutual 
declaration, making a total stamp duty of Kr. 6,60 
which amount shall be paid by the Purchaser. The 

JO Purchaser shall likewise pay the fees of the Ven 
dor's legal adviser, Captain J. Brock, graduate at 
law and economics, which shall be fixed at Kr.250.00 
in addition to actual outlays, inter alia, expenses 
in connection with the translation into English of 
this agreement by an authorised English translator.

Exhibits 
E. (Contd.)

Translation of 
Agreement 
between Muritas 
A/S and Dantile 
East Africa 
Ltd.
29th November,
1947.
- continued.

For Dantile Ltd., 
E.Von Huth.

As Witness:
Aase Jorgensen, 
Head Clerk, 
Stockholmsgade, 37.

Copenhagen,
29th November, 1947.
For A/S Muritas 

N. G-rau.

Jorgen Brock
And. jur. & polit,

Captain, 
Dr. Tvaergade, 8.
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G. - TRADING & PROFIT & LOSS ACCOUNT OF DANTILE LTD.

D A N T I L E

TRADING AND PROFIT AND LOSS ACCOUNTS FOR

To Purchase - Goods for Manufacture 780.00

11 " Cement 14,104.01

11 Spare parts .._It.86£.QO 16,749-03

16,749.01

Tos-

Travelling Expenses 4,000.00 

Interest and Exchange 1,183.50 

Ge ne ral Expe ns e s 2 78.50 

Salaries 10,800.00 

Audit and Accountancy 300.00 16,562.00

16,562.00
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'or Period 1st April, 1948 to 31st July, 1948,

LIMITED

HE PERIOD 1st APRIL to 31st JULY, 1948.

By Stocks on Hand 16,749-01

SxMbits 
G.

Trading & 
Profit & Loss 
Account of 
Dantile Ltd., 
for period 
1/4/43 to 
31/7/48.

16,749.01

Bys-

Balance - Loss for Period 16,562.00

16,562.00
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G.,_(Cqnjd_.._} _ JB^LANGE SHEET .OP

D A jff T I L_E _

BALANCE SHEET 
LIABILITIES 

Authorised Capital
8,500 Ordinary Shares of

Shs. 20/- each 170,000.00 
2,500 6% Redeemable Preference

Shares of Shs. 20. each 50.000.00
11,000 220,000.00

7,250 Ordinary Shares of Shs.20/-
each fully paid 145,000.00 

250 6 c/o Redeemable Preference Shares 
of Shs.20/- (Redeemable 1st 
June, 1958) each fully paid _ !LtOOp_.00 150,000.00

2,745,99

Profit and Loss Account
Loss for period 1st April to 31st 

July 1948 per contra

To the Members_of_gAjiraiLE LIMJTED
We have audited the above Balance 

Sheet of DAST1LE LIMITED and have 
received all the information and ex 
planations we have required. In our 
opinion the above Balance Sheet shows 
a true and correct view of the state 
of Affairs of the Company's business 
according to the Books and to the in 
formation and explanations given to 
us.

p.p. HAERISOH & BOWMER, 
J. C.Harris on,

A.I.S. (S.A.)

Hairobi. - <*»• 152,745.99
3rd September, 1948,
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PANTILE LTD., as at 31st JULY. 1948

LIMITED

31st JULY 1948
ASSETS

Preliminary Expenses 41,731.87

Ejdiibrts 
G. (Gontd.)

Balance Sheet 
of Daiitile 
Ltd., as at 
31st July 1948,

Patent Rights At cost 18,000.00

Plant and Machinery At cost

Furniture At cost

Development Cosit. (Experiments)

Share

§J? 9-c.k _op Hand as ya 1 u e d by'

Gash at Barclays Bank 
_^__ in^Hand

Profit & Loss Account

5,724.29

725.00

2,400.00

4,302.75

15,600.00

16,749-01

30,903.04
48.03 30,951.07

As per contra " 16,562.00

For and on behalf of DASTILE LIMITED 
UNO AKERHIEIM, Director. 
E. VOF HUTH, Director.

Shs. 152,745-99



Exhibits 
H.

Assignment of 
Rights by 
E. Von Huth.
2nd April 1948,
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H. - ASSIGNMENT OP RIGHTS BY E. VQN HUTH

DANTILE LTD. 
(Incorporated in Kenya)

MANUFACTURERS OP GLAZED TILES.
Registered Office : 

BEYER'S (KENYA) CORPORATION, 
BOX 412, 
NAIROBI.

I, Mr. Erik Von Huth, the undersigned, hereby 
transfer all my rights, which I may possess in A/S 
Muritas Copenhagen, to Dantile Ltd., Nairobi.

Nairobi, the 2nd April, 1948.
Signed E. Von Huth.

At Herr Erik von Huth, mig personlig bekendt, 
i min Over-varelse egenhandig har undertegnet for- 
anstaaende Dokumont, bevidnes berved.

Kongelig dansk Konsulat i Nairobi.
den 3 April 1948.

Signed Ole Beyer, 
Vice-Konsul.

KGL DANSK KONSULAT I NAIROBI. 
J.Nr.216/- 
Afgift Shs.4/-

10

20

I.
Letter.
Muritas A/S to 
E. Von Huth.
1st October, 
1947.

I.,— LETTER - MURITAS A/S to E. VON HUTH.
Kobenhavn, den.1.10.47. 
Aalholmvej 47, Valby 
Telfon Damso 5050.

A/S MURITAS.
v/ERLING PETERSEN 
& N.GRAU,

Mr.E.v.Huth,
C/o Pa.Brunn & Irving,
Prederiksberggade 23,
K.
Dear Sir,

Further to our letter of 25/9 1947 your pri 
ority will be extended to 30/6 1948.

According to your wish, Zanzibar will be in 
cluded in our Tanganyika price.

30
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The rights cover you only or any company you 
may form for utilizing of Muritas tile as mentioned 
in our letter of 25/9 1947.

Yours truly,
A/S "MURITAS".

Prices agreed to between us ares 
Kenya, Uganda. 650 pd. Sterling. 
Tanganyika, Zansibar 500 " "

Exhibits 
I. (Contd.)

Letter.
Muritas A/S to 
E. Yon Huth.
1st October,
1947.
- continued.

J. - LETTER - MURITAS A/S to E. YON HUTH
10 A/S MURITAS.

v/ERLING PETERSEN & N.GRAU.
Kobenhavn,

den. 25.9.47. 
Aalbelmvej 47,

Valby. 
Telfon Damsz 5050

Herr E. v. Huth s
C/o Pa, Brunn & Irving,
Frederiksberggade 23,
K.

We herewith beg to confirm that you hold the 
20 priority for patent covering manufacture of Murit 

as tile under the Danish Patent Application of 
5/11/1946 number 4330/46 for Kenya, Uganda and 
Tanganyika up till the 1st March, 1948.

The rights cover you only or any company you 
may form for the utilizing of the above mentioned 
patent application.

Yours truly,

A/S "MURITAS".

J.
Letter.
Muritas A/S to 
E. Von Huth.
25th September, 
1947.



Exhibits 
K.

Translation 
of letter. 
V. Ottesen to 
E, von Huth.
21st February, 
1948.

322.

K. - TRANSLATION OF IiETTER - VIGGO OTTESEN to
E. VON HUTH

Translation of Exhibit K.
Erik Von Huth.
P.O.Box 432,
Nairobi (Kenya Colony) Translation from the Danish
V. Ottesen,

tlf. Sundby 741. 21st February, 1948. 10

Dear Erik,
Thanks for your letter of the 6th instant, 

which I received. Cand, jur. (Solicitor) Captain 
Brock has sent you a letter with reference to al 
teration of the contract which I am sure you have 
received.

The machinery could of course not be sent off 
which to a certain extent is your own fault. I 
have spoken to the Government Ex-change Bank and 
have been promised a straight answer within the 20 
next few days, so that we can send the machinery 
by the next ship. Same is leaving about the noddle 
of next month.

Svend Thomsen is still in Hedehusene and has 
also been at the factory at Vur Frue and has been 
making glazing there. He is quite conversant with 
same now and has soon finished at Hedehusene. He 
seems to have got a good grip on it, so I believe 
you shall get pleasure out of him when he arrives.

With reference to export permission of unit 30 
No. 2, I doubt very much that you will get permis 
sion without receiving any pound sterling, but I 
thought we should try to get a small amount of 
sterling and the remainder of the money can be 
taken from the remaining money from "Dan.C." If 
we can pay with pound sterling, it will at the most 
take 14 days to get permission. However, I feel 
that you should not start unit No. 2 before you 
have started the first factory and know that same 
is working satisfactory. 40

We have still not heard anything from C.Alber, 
have you heard anything? I will now write again



323.

10

20

30

40

to him and hope to hear how the discussions are 
developing which he had in December. I have heard 
that he has been ill and been operated on for ul 
cers. I spoke to Hanne Hansen the other day.

On the back of this letter is a preliminary 
arrangement regarding the account of Dantile, but 
will you send a proper one when you have read 
through this one. With reference to the cheques 
which have been written out, same number only four 
to five, as most money paid out is in cash. Only 
twice have cheques been sent to your ex-wife, so I 
do not think that matters. The money which has 
been paid to C.Alber you have paid yourself, but 
on the 20th 11 Buller was paid Kr-900.- in agree 
ment with you.

23/2. I have today spoken to the Government 
Exchange Bank, and the Bank has no objection that 
the machinery should be sent and the matter has 
now been referred to the Office of the Director for 
Export, and I shall approach me in a few days' 
time but do not doubt that the permission will be 
granted so that we can send the machinery by the 
next steamer.

I will myself arrange that some samples will 
be sent this week but I have to collect them at
Hedehusene.

I will end for this time, but will write 
again as early as I get the export permission.

Many regards from all here.

Yours sincerely, 
Sig. Viggo.

Dantile Ltd., 
Nairobi.
Ref. to account of 28/1 
Patent rights
Machinery as per invoice of 1/12 
200 kilos Chemicals at 2.- 
Green and yellow colour for

10,000 Kiloz glazing 
Discount of promissory note on

"Dan.C."

Kroner 6,831.85
6,500.—
6,945.—
400.—

330.— 

306.59

Exhibits 
K. (Contd.)

Translation 
of letter. 
V.Ottesen to 
E.Von Huth.
21st February,
1948.
- continued.

Kroner 21,363.44
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Exhibits 
K. (Contd.)
Translation 
of letter. 
V.Ottesen to 
E.Von Huth.
21st February,
1948.
- continued.

The amount for the colouring might be altered 
if we do not get green colour before. I can send 
you a new invoice for the machinery as soon as we 
get the permission, specifying the different items. 
With reference to the account of the 28/1 which you 
have received I doubt if it can be more specified, 
but should you not be satisfied, let me know how 
you want it specified.
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REGISTER OF MEMBERS
NAME

ADDRESS AND OCCUPATION
// ? -r f»s s-f V. 

*~),4 **S,

..-—.— — -—.__:*._.. _ .
AIST> SHARE I.E^KiER

DATE OF ENTRY AS A MEMBER 
DATE OF CEASING TO BE A MEMBER

Exhibit
No. 5

Page 6 of
the

Register 
of Members 
of Dantile

Ltd.

DR. SHARES ACQUIRED

No. or LLOTMEN
O. OF AMS FE

DATI o 
ALLOT MI NT

CNTIT or 
T*AHSFt*

No Of 
SHADES 

ALLOTTE
DISTINCTIVE

NUMBEKS 
(INCLUSIVE)

From

OLIO ACQ

TOTAL VALUE OF 
SHARES HELD

I>R. CASH PAYABLE ON SHARES CASH PAID ON SHARES CR.

DATE
WHEN 

CALLED

DESCRIPTION 
OF PAYMENT
OH NO. OF

CALL
TOTAL 
AMOUNT

DATE
WHEN

DUE
DATE OF 
PAYMENT

C*SH
BOOK 
FOLIO

AMOUNT

SHARES TRANSFERRED < 'R.

NO. OF
TRANSFER

DATE OF 
ENTRT OF 
TRANSFER

No OP 
SHARES 
TRANsro

DISTINCTIVE 
NUMBERS TRANS 

EREE'S
FOLJO

TOTAL VALUE
OF SHARES
TRANSFERRED

NAME

ADDRESS AND OCCUPATION 1,404 /

DATE ol ENTRY AS A MEMBER 

DATE oil CEASING TO BE A MEMBER

19

19

fftf.
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Exhibit 
No.5

REOISTER OF MEMBERS
NAME ^f 

ADDRESS AND OCCUPAT.ON

DR. SHARES ACQUIRED

I

No. or ALLOTMEN
NO. OF RANSFE

DATI or 
ALLOTMEN

ENTIT or 
TKANsriR

No. o 
SHARE 
ALLOTTED

DISTINCTIVE
NUMBERS

(INCLUSIVE)

/ft*.

TOTAL VALUE OF 
SHARES HELD

DR. CASH PAYABLE ON SHARES

DATE
WHEN 

CALLED

DESCRIPTION 
OF PAVMENT
OR No. OF

CALL
TOTAL 

AMOUNT

NAME ^c /r ^
ADDRESS AND OCCUPATION

/7>f f ̂

AND SHARE LEDGER
DATE OF ENTRY AS A MEMBER /jf ^^^ 1 
DATE OF CEASING TO BE A MEMBER 19

r
-Page 7 of

the
Register 
of Members 

I of Dantile 
! Ltd.

CASHIPAID ON SHARES CR.

DATE
WHEN

DUE
D»n or CASH 

BOOK 
FOLIO

SHARES TRANSFERRED C 'R.

NO. OF
TRANSFER

DATE OF
ENTRY OF 
TRANSFER

No. OF 
SHARES

TRANSF-O

DISTINCTIVE 
NUMBERS 

(INCLUSIVE)
TRANS 
FEREE'S
Fouo

TOTAL VALUE
OF SHARES

TRANSFERRED

DATE OF ENTRY AS A MEMBER 

DATE OF CEASING TO BE A MEMBER

19

19

u
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REGISTER OF MEMBERS
NAME ^
ADDRESS AND OCCUPATION Si*

DR. SHARES ACQUIRED

l\
m DATE or 

AU.OTHCKT
OR

CNTVY OF 
TtANSFtn

r*y. f^ I

No. or
SHARtS

ALLOTTIO
Off 

TMNIF'D

. **'*>

DISTINCTIVE 
NUMBERS

ONCtUSIVE)

From To

TRANSFEROR s FOLIO (IF so ACQUIRED) TOTAL VALUE OF 
SHARES HELD

DR. CASH PAYABLE ON SHARES

DATE
WHEN 

CALLED

-

DESCRIPTION 
OF PAYMENT 
OR No. or 

CALL < *"
TOTAL 

AMOUNT

CASH PAID ON SHARES CR.

DATE
WHEN
DUE

DATE or 
PAYMENT

CASH
BOOK
Fouo

AMOUNT

L NAME f4//( 

ADDRESS AND OCCUPATION 4/1 "I*

ATVD SHARE LEDGER
DATE OF ENTRY AS A MEMBER 
DATE OF CEASING TO BE A MEMBER 19

Exhibit 
No.5

Page 9 of
the

Register 
of Members 
of Dantile"

Ltd.

SHARES TRANSFERRED CR.

No. or 
TKMIFIII

DATE or

TRANSrER

.

No or

TRAMSF'O

DISTINCTIVE 
NuxatM

(INCLUSIVE)

from To

riAM-
IHEI'l
Fouo

TOTAL VALUE 
or SHARES

TRANSTERIIED i

i

1 
1

1 
]

DATE OF ENTRY AS A MEMBER 
DATE OF CEASING TO BE A MEMBER

*

19
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STER OF MEMBERS
NAME
ADDRESS AND OCCUPATION

ANT) SHARE LEDOER 10

SHARES ACQUIRED DR. CASH PAYABLE ON SHARES

DAT!
WHCN 

CALLED

DESCRIPTION 
OF PAYMENT
OR NO. OF

CALL
TOTAL 

AMOUNT

NAME
AobRESs AND OCCUPATION

r 4
X" f -fr 7?"

fPO
9-4*''

/Of

DATE OF ENTRY AS A MEMBER 
DATE OF .CEASING TO BE A MEMBER 19

Exhibit 
No.5

Page 10 of
the

Register
of Members
of Dantile

Ltd.

CASH PAID ON SHARES CR.

DATE
WHIM
DUE

DATI OF 
PAUONT

CASH 
BOOK 
FOLIO

AMOUNT

SHARES TRANSFERRED CR.

No. or 
TRANSFER

DATI OF 
ENTRY OF 
TRANSFER

No. OF 
SHARES

TRANSF'D

DISTINCTIVE
NUMBER! 

(INCLUSIVE)

from

TRANS- 
EKE'S
Fouo

TOTAL VALUE
OF SHARES

TRANSFERRED

DATE OF ENTRY AS A MEMBER 
DATE OF CEASING TO BE A MEMBER 19
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No. 5

11 RKCxISTKR OF MKM1JKRS
NAME /£/»Y^/f/r 
ADDRESS AND OCCUPATION ^7

13K. SHARES ACQUIRED

NO. OF RANSFE
DATI or 

ALLOTMf MT
NO. or
SHARIB

ALLorrro

»'»•*

DISTINCTIVE
NUHBEft* 

(JNCLUBIVK) RANS OLIO ACQ

TOTAL VALUE OF 
SHAMES HELD

OR. CASH PAYABLE ON SHARES

DATE
WHEN 

CALLED

DESCRIPTION 
OF PAYMENT
OR NO. OF

CALL

NAME

ADDRESS AND OCCUPATION /(f**i't</

Zi'o

!
TOTAL

AMOUNT

DATE OF ENTRY AS A MEMBCR 
DATE OF CEASING TO BE A MEMBER

<'.-+.

DATE
WHEN
DUE

PAID ON SHARES C'U.

c or
vtENT

CASH 
BOOK 
FOLIO

AMOUNT

l

L _ .

ARK J.KFH
/</ '" ^* /.

SHARES TRA

No. OF 
TRANSFER

DATE OF 
ENTRY OF 
TRANSFER

NO OF
SHARES

TRANSF'D

19

N5FERRED

DISTINCTIVE 
NUMBERS 

(INCLUSIVE)
. . ,„

^^*

Tn

TRANS 
FEREE'S
Fouo

C^R.

TOTAL VALUE 
OF SHARES 

TRANSFERRED

LI of 
the

Register
of Members
of fertile

Ltd.

DATE OF E TRY AS A MEMBER

DATE OF C ASING TO BE A MEMBER 19

*



No. 8 of 1957

IN THE PRIVY COUNCIL

ON APPEAL FROM THE COURT OF APPEAL 
FOR EASTERN AFRICA

BETWEEN

BARON UNO CARL SAMUEL AKERHIELM 
and OLE BEYER (Defendants)

Appellants

- and -

ROLF DE MARE, GUY MAGNUS 
ALEXANDER FAUGUST and BARBRO 
WILHELMINA ELISABETH FAUGUST

(Plaintiffs) Respondents

RECORD OF PROCEEDINGS

CLIFFORD-TURNER & CO., 
11 Old Jewry,

London, E.C.2. 
Appellants' Solicitors.

GORDON DADDS & CO., 
80 Brook Street,

London, W.I. 
Respondents' Solicitors,


