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IN THE PRIVY COUNCIL No. 4 of 1957

ON APPEAL
FROM EER MAJESTY'S COURT OF APPEATL FOR
TASTERN AFRICA

BETWEEN

HASSANALI XKURJI KANJI
(Trading as Hassan Trading
Stores) . Appellant

- and - j

GAILEY AND ROBERTS
LIVITED .o Respondents

CASE FOR THE APPELLANT

="

1. This is an appeal, pursuant to leave
granted by the Court of Appeal for Eastern
Africa, from an order of the salid Court of
Appeal (Worley P., Sinclair V.P.; and
Briggs J.A.) dated the 29th June, 1956,
affirming with variations a judgment and
order of the High Court of Tanganyika
(Cox C.J.) dated the 20th October, 1955,
whereby it was ordered that the Respondents
should recover against the Appellant the
sum of Shs. 229,343/38. This appeal is
brought against so much of the order of the
said Court of Appeal as ordered that the
Respondents should recover against the
Appellant the sum of Shs. 118,444/70 in
respect of the account with the Respondents
of a concern known as Hassanali & Company,

2. The Respondents carry on business at,
among other places, Moshi in Tanganyika.
At the material times the Appellant
carried on business at Moshi under the
style and name of Hassan Trading Stores,
and one H.K. Premji carried on business at
Moshi under the style and name of Hassanali

-& Company and was the sole proprietor of

the business carried on under that name.
At the material times both Hassan Trading
Stores and Hassanall & Company were
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customers of the Respondents.

3. On the 5th February, 1954, the
Respondents filed a Plaint against the
Appellant in the High Court of Tanganyika
(Arusha District Registry), seeking to
recover, among other sums, the sum of
Shs. 118,444/70, which was the amount shown
in the Respondents!' books as being due to
them from Hsssanali & Company. By
Paragraph 5 (as amended) of the said Plaint
the Respondents alleged that:-

"In or about December 1951, it was
agreed orally between Mr. F.A. Green
the then Manager .of the Plaintiffs at
Moshi and the Defendant and

H.K. Premji that Shs. 100,000/~
should be transferred from the
account of Mohamedally Jafferali to
the account of Hassanali and Co., and
it was agreed at the samc time that
the balance of the said account of
Mohamedally Jafferall some

Shs. 9,344/70 should be transferred
to the account of Hassan Trading
Storesof which the Defendant is the
registered proprietor, and it was
further agreed between the
aforementioned parties that the
Defendant would undertake the
responsibility for the payment of the
account of Hassanali and Co., which
at the time of the said undertaking
included the amount transferred from
the account of Mohamedally

Jafferali seeeeerans On or about
the 4th day of March, 1953, the
Plaintiffs' Manager Mr. Thrower
approached the Defendant with regard
to the payment of Hassanali and Co's
account, whercupon the Defendant
orally agreed that he was liable for
the said account of Hassganali & Co.,
which he knew at the time stood at
Shs. 121,444/70 and that all the
accounts rendered to the Defendant
have always included the said sum of
Shs. 100,000/~ shown to the Debit of
Hassanali & Co."

2.

10

20

30

40



10

20

30

40

4. The Apvellant by his Defence denied
thet he undertook the liability of Hassanali
& Company .

5. The hearing of the action took place
before Cox C.J, at Arusha on the 9th
Decegmber, 1954, and at Dar-es-Salaam on the
14th énd 1"th June, 1955. At the hearing
of the action it was agreed between Counsel
for the Appellant and Counsel for the
Respondents thet the issue for the Court in
respect of the aforesaid sum of
Shs. 118,444/70 was whether the Appellant
was liable therefor under the alleged
agrecment of December, 1951.

6. At the hearing of the action, it was
contended on behalf of the Appellant that
even if it were found as a fact that the
Appellant had agreed in December 1951, to
undcrtake liability for the account of
Hassanali & Company, such agreement was void
in law as being made without econsideration.

7. In his judgment, given on the 20th
October, 1955, Cox C.J., did not make any
finding that in December, 1951, the
Appellant had agreed with the Respondents to
undertake liabllity for the account of
Hassanali & Company, nor did he refer to the
Appellant's contention that if any such
agreement werc established it was void as
being made without consideration. The
learned Judge ncvertheless gave Jjudgment for
the Respondents against the Appelilant in the
sum of Shs. 229,843/38, in which sum the
whole of the aforesaid sum of Shs.118,444/70
was included.

8., From this judgment the Appellant
appealed to the Court of Appeal for Eastern
Africa, on the grounds, inter alia, that
there was no or insufficient evidence to
prove the agreement set up by the
Respondents, namely, that in December, 1951,
the Appellant agreed to accept liability for
the amount duec to the Respondents from
Hassanali & Company, and further that in any
event any such agreement was wholly without
consideration and void in law.
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9. The Appellant's appeal came on for
hearing before the said Court of Appeal on
the 28th June, 1956, when the Court of
Appeal, without calling upon the Respondents!
Counsel to argue, reduced the amount of the
judgment to Shs.206,429/09 but othcrwise
dismissed the appeal.

10, The reasons for the judgment of the
Court of Appeal were given by Briggs J.A.
and were delivered on the 18th July, 1956.
In these reasons the Court rejected the
Appellant's contontion that the alleged
agreement of December, 1951, was not proved.
The Court said:

"We thought that, aithough Mr. Grcen's
recollection was by no means clcar

and his evidence, had it stood alone,
would not have afforded sufficicnt
proof, that evidence was patently
honest, and that the evidence of the
partics' subsequent dealings could
only be referable to the agreement
which Mr. Green clearly believed to
have been made. If the apprellant's
own evidence and that of his

witnesses was to be rejected as untrue,
the agreement alleged was established,
if not beyond reasonable doubt, at
least with such balance of probability
as is nec.ssary in a civil action".

The Court then gave reasons for rejecting
the evidence of the Appellant and his

witnesses and concluded:-

"The evidence for the Respondents had
the same validity as if it stood
wholly uncontradicted, and it was more
than sufficient to establish their case
and to Jjustify the decrce passed in
their favour".

The Court did not in its reasons advert to
the gquestion whether there was any
consideration for the agrecm. nt of
December, 1951, which it found to be
proved.
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l1l. The guestion in this appeal is whether
on the basis that the evidence for the
Respondents stands uncontradicted any
consideration is shown for an agrecmcnt by
the Appellant din December 1951, to
undertake liability for thc zccount of
Hassanali & Company with the Respondents.

12. Section 25 of the Indian Contract Act,
1872, provides, with excertions not
material to this case, that an agreemcnt
made without consideration is wvoid.

Section 2 of the said Act provides as
follows:-

"In this Act the following words and
expressions arc used in the following
senses, unless a contrary intecntion
appears from the context:

(d) When, at the desire of the
pronissor, the promisee or any
other person has done or
abstained from doing, or promiscs
to do or abstein from doing,
something, such act or abstinence
or promise is called a
consideration for the pronise:

(g) 4An agrecment not enforceable by
law is said to be void.™

By section 126 of the said Act.

"A 'contract of guarantee' is a
contract to perform the promise, or
discharge the liability, of a third
person in case of his default. The
person who gives the guarantee is
called the 'surety', the person in
respect of whose default the guarantee
is given is called 'the principal
debtor!, and the person to whom the
guarantee is given is called the
'crcditor!'. A gusrantee may be
either oral or written".

Section 127 of the said Act provides:

"Anything done, or any promise made,
for the bencfit of the principal

5e
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debtor may be a sufficient consideration
to the surety for giving the guarintee."

13. The principal witness for the Respondents

was Mr. Green, who had been their Manager at
Moshi in December, 1951. Mr. Green appears
to have had no independent rccollection of

the making of the agreement with the Appellant

or of the circumstances in which it weas made.

He based his cvidence of an agreement with the

Appellant on the fact that he received some
post-dated cheques in respect of Hassanali &
Company's account, It was proved by

Mr., Thrower, who succecded Mr. Gréen as

the Respondents' Manager at Moshi, that
these cheques were drawn by the Appellant in
favour of Hassanali & Company and were
indorsed over by Hassanali & Company to the
Respondents. Mr. Thrower further gave
evidence that the total amount of these
cheques corresponded with the balance of
Hasscnali & Company's account in the
Respondents' books.

14, The extent of Mr. Green's recollection
of the agreement and of the circumstances in
which it was made is shown by the following
passages from his evidence:-

Q. "Did anybody else agree to take the
liability of Hassanali & Co's
account ? - Well, frankly ... the only
other one could be ... Kanji.

Q. Was he prcsent at this meeting ? - This
I cannot answer definitely. I really
don't remember whether he was present.

Q. Did he at any time agree to undertake
the liability of Hassanali & Co's
account ? - I think so, yes, because
I had these cheques as I say.

Q. But did he verbally agree with you at
any time to undertake the liability for
that account as it stood ? - My
impression was that he did.

Q. You think it was quite a time ago 7 -
It was 1951."
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And again: 0.20.

Q. "I want you to think very carefully p.2l.
Mr. Green. Did Mr. Hassanali Kurji
Kanji of Hassan Trading Stores ever
say to you that he would pay the
account of Hassanall & Company ? -
Well, I have been trying to puzzle
over that for weeks. I cannot say
emphatically that he did. A1l T can
say is that the consequence was I got
these post dated cheques.

Q. But to your recollection ? - Ny
impression is that he did agree.

Q. That some form of agreement took place
between you 7 Yes. )

Court: You cannot say emphatically that
the Defendant personally,
Hassanali Kurji Kanji, promised
to pay Hassanali & Company's
account ? - I cannot say.

But what about the cheques ?
Yes, because I got cheques in
payment of the amount.

From him ? -« From him or
Hessanalli & Company because
they had Hassanali & Company's
stamp on then".

15. Mr. Green did not give as evidence, that, at
the desire of the Appellant, he had done or
abstained from doing anything or had
promised to do or abstained from doing
anything. For did he give evidence that
anything had been done or any promise made
for the benefit of Hassanali & Company.

Nor was any such evidence given by the other
witnesses for the Respondent. In particular,
it appeered from Mr. Green's evidence that
the account of Hassanali & Company was not

appeared from the evidence of H.K. Premji,
which was not challenged on this point,
that the Respondents continued to send him
monthly statements of account in respect of
Hasscnall & Company.

p.29.1
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. 16, The Appellant submits that in order to
render him liable upon an agreement to
undertake liability for Hassanall &
Company's account the onus was on the
Respondents to establish that consideration
was given for the agreement, and that the
Respondents failed to establish that
consideration was so given, The Appellant
therefore submits that this appeal should be
allowed and the judgment obtained by the 10
Respondents reduced by the sum of
Shs.118,444/70 for the following among
other

REASONS

1. BECAUSE the evidence does not
establish that any consideration
was given for the Appellant's agreernient
to accept liebility for the account
of Hassanali & Company with the
Respondents. 20

2. BECAUSE the said agreement was void.

3. BECAUSE the High Court of Tanganyika
was wrong in failing to hold that the
said agresment was void.

4. BECALUSE the Court of Appeal for

Bastern Africa was wrong in feiling to
hold that the‘said agreement was void.

R.I. THRELFALL.
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