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CASE FOR THE RESPONDENTS Record

!  This is an Appeal from a Judgment of the Court 
of Appeal of the Supreme Court of Cyprus dated p. 62 
8th March, 1957. or 24th April, 1957 (the correct p. 68 
date being a matter in issue as hereinafter 
appears) pursuant to conditional leave granted

20 by such Court on the 23rd April, 1957, which was p. 71 
made final by Order dated llth June, 1957, where- 
under such Court dismissed the Appeal of the 
Appellant from a Judgment of the Supreme Court of 
Cyprus dated 15th December, 1956. p. 33

2. On the 4th July, 1956, the Appellant, who was p. 1 
the Commissioner of Limassol, purporting to 
exercise powers alleged to be vested in him under 
Regulation 3 of the Emergency Powers (Collective 
Punishment) Regulations, 1955 - (No.l) 1955 

30 (hereinafter called "the Punishment Regulations") 
made an Order that a fine of £35,000 be levied 
collectively on the assessable G-reek-Cypriot 
inhabitants of Limassol. This Order is herein 
after called "the Collective Pine Order".

3» An assessable inhabitant within the meaning
of the Punishment Regulations means any male
person living in the relevant area who is or
appears to the Commissioner to be not loss than
18 years of ago. All four Respondents are p«7 lino 24
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Record assessable inhabitants of Limassol.

p. 3 4. On the 22nd November, 1956, the four Respondents 
applied to the Supreme Court, Cyprus, for leave to 
apply for an Order of certiorari to remove the 
Collective Pine Order into that Court for the 
purpose of its being quashed. On such date this 
leave was granted.

p, 33 5, On the 15th December, 1956, Mr.Justice Zekia 
removed the Collective Pine Order into the 
Supreme Court, Cyprus, and thereupon quashed such 10 
Order and further ordered the Appellant to pay the 
costs of the Respondents.

6, The Appellant appealed and the proceedings in 
the Court of Appeal were heard before Mr.Justice 
Hallinan, and Mr.Justice Zannetides, on the 25th 
and 26th February, 1957, and were then adjourned 
for consideration of Judgment,

pp.38-52 7. On the 8th March, 1957, Hallinan, C.J. gave 
his reasons for proposing the Appeal should be

pp»55~62 allowed. On the same day, Zannetides, J. gave his 20 
reasons for proposing that the Appeal should be 
dismissed. In consequence of the difference of 
legal opinion, the Court of Appeal made no Order, 
and the Judgment of Zekla, J. in the Court below 
still bound the parties.

PRELIMINARY ISSUE

8(a), The Respondents contend that the leave to 
appeal upon which the Appellant relies has not been 
granted in accordance with the provisions of the 
Cyprus (Appeal to Privy Council) Order in Council, 30 
1927, hereinafter called "the Appeal Order in 
Council".

8(b). Article 4 of the Appeal Order in Council 
makes express provision to enable either party to 
pursue an appeal in the event of the Court of 
Appeal making no Order because of a difference of 
judicial opinion. It is in the following terms:

"4, Where in any sction or other proceedings no 
final Judgment can be duly given in consequence 
of a difference of judicial opinion between the 40 
Judges, the final Judgment may be entered pro 
forma on the application of any party to such 
action or other proceeding according to the 
opinion of the Senior Member of the Court or 
in his absence of the Member of Court next in 

but such Judgment will bo deemed
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final for purposes of an appeal therefrom, and Record 
not for an other urose".not for any other purpose".

8(c). Article 5 of the Appeal Order in Council 
provides that application for leave to appeal 
shall be made to the Court of Appeal within 30 
days from the date of the Judgment to be appealed 
from and further provides that the Applicant shall 
give the opposite party notice of his intended 
application. Article 3 provides for the circum- 

10 stances in which leave to appeal may or should be 
granted. Article 6 provides that leave to appeal 
under Article 3 shall, in the first place, be 
conditional. This is merely to provide for proper 
security and other like matters.

8(d)« The Respondents contend that leave to 
appeal in the circumstances of this case cannot 
legally be applied for or granted until one party 
has first obtained a final Judgment under Article 
4, and has thereafter applied to the Court of 

20 Appeal within 30 days thereof.

8(e). At no time prior to the 24th April 1957, 
did either party make any application under
Article 4; but on the 6th April, 1957, the p. 63 
Appellant applied to the Court of Appeal under 
Article 5 for leave to appeal against the Judgment 
of the Court of Appeal dated 8th March, 1957, a 
copy of which is stated to have been attached to 
the Notice of Motion. No such copy was attached. 
Instead there was attached a copy of the reasons 

30 of Halllnan, C.J. for proposing that tho Appeal 
should be allowed and a copy of the reasons of 
Zannetides, J. for proposing that the Appeal 
should be dismissed.

8(f ). On 16th April, 1957, the Motion was hoard p. 66 
by the Court of Appeal and it was contended on 
behalf of tho Respondents that tho application 
should be dismissed because the Appellant had 
failed to comply with Article 4 of the Appeal 
Order in Council with the consequence that there 

40 was not at this date any Final Judgment from which 
to appeal,

8(g). This argument was rejected and, on the 23rd p. 67 
April, 1957, Conditional Leave to Appeal was 
granted to the Appellant.

8(h). On 2 4th April, 1957, the Appellant applied p. 67 
in accordance with Article 4 to have tho final 
Judgment of the Court of Appeal in these proceed 
ings entered pro forma for tho purposes of Appeal;

3.



Record and on such date Zannetides, J« made an Order on 
behalf of the Court of Appeal dismissing the 
Appellant's Appeal from the Judgment of Zekia, J.

p. 62 on the 15th December, 1956. The Order, as finally 
drawn up, concludes with the following words:

"Given this 8th day of March, 1957, 
"Drawn up this 24th day of April, 1957"

No application for leave to Appeal was made by the 
p, 69 Appellant within 30 days of the 24th April, 1957;

but on the oth day of June, 1957 the Appellant 10 
applied for Final Leave to Appeal, and this was 

p, 71 granted by Order dated llth June, 1957.

8(j)« In the premises it is contended that the 
Order of Her Majesty in Council admitting this 
Appeal should be revoked*

MAIN CASE

9. This Appeal first involves a consideration of
the Emergency Powers Order in Council, 1959,
hereinafter referred to as "the Ordor in Council"
It then involves the consideration of the Punish- 20
ment Regulations made- in purported pursuance of
the Order in Council* It thon involves tho
consideration of the acts and/or omissions and tho
character of such acts of tho Appellant which gave
rise to tho making of tho Collective Pine Ordor.
It lastly involves the consideration of the
Collective Fine Ordor itself.

10. The main questions which arise on this Appeal 
are :

Question 1 30

(a) Whether or not, upon its true construction, 
the Order in Council empowers the Governor 
of Cyprus to make regulations whereunder 
British subjects living under the Queen's 
peace may be punished without any 
judicial intervention,

(b) If not, what principles of justice must be 
observed in any such judicial intervention.

Question 2

(a) Whether or not the Collective Punishment 40 
Regulations on their true construction are 
intra vires.

(b) Whether or not the Collective Punishment

4.



Regulations empower the Appellant to impose Record 
a fine without judicial intervention.

(c) If not, what principles of justice must be 
observed in any such judicial intervention

Question 5

Did the Appellant in fact hold, an Enquiry comply 
ing with section 5 of the Punishment Regulations, 
it being common ground that the holding of the 
Enquiry was a condition precedent to the power of 

10 the Appellant to impose a fine under Section 5?

Question 4

Whether or not the Collective Pine Order is 
invalid because:

(a) It is void for uncertainty, being levied on 
the Greek Cypriot inhabitants of Limassol?

(b) It is made upon a section of a community of 
an area as opposed to the assessable inhabi 
tants of an area?

Question 5

20 Whether or not the Respondents are disentitled to 
an Order of Certiorari because:

(a) Section 13 of the Punishment Regulations enacts 
that thore shall be no appeal from any Order 
mado under Section 3 thereof which was the 
Section under which the fine was imposed?

(b) The Appellant in holding the Enquiry and/or 
making the Collective Pine Order was acting 
merely in an administrative capacity with the 
consequence that his acts could not be 

30 impeached by a writ of certiorari?

(c) As a preliminary question to (b) above, ought 
the Appellant to be allowed to argue that 
point, having regard to the fact that it was 
not argued before the Trial Judge.

RESPONDENTS' CONTENTIONS ON 
QUESTION 1 (a) and (b)

11, The Respondents first set out the material 
parts of the Order in Council hereunder:

5.



Record PART II ~ Regulations

"(1) The Governor may/ make such Regulations as 
appear to him to be necessary or expedient for 
securing the public safety, the defence of the 
territory, the maintenance of public order and the 
suppression of mutiny, rebellion and riot, and for 
maintaining supplies and services essential to the 
life of the community.

(2) Without prejudice to the generality of the 
powers conferred by the preceding subsection, the 10 
Regulations may, so far as appears to the Governor 
to be necessary or expedient for any of the 
purposes mentioned in that subsection -

(a) Make provision for the detention of persons 
and the deportation and exclusion of persons 
from the territory;

(b) Authorize -

(i) the taking of possession or control, on 
behalf of His Majesty, or any property 
or undertaking 20

(ii) The acquisition on behalf of His Majesty 
of any property other than land;

(c) Authorize the entering and search of any 
premises;

(d) Provide for amending any law, for suspending 
the operation of any law and for applying any 
law with or without modification;

(e) Provide for charging, in respect of the grant 
or issue of any licence, permit, certificate 
or other document for the purposes of the 30 
Regulations, such foe as may be prescribed by 
or under the Regulations;

(f) Provide far payment of compensation and 
remuneration to persons affected by the 
Regulations;

(g) Provide for the apprehension, trial and
punishment of persons offending against the 
Regulations:

Provided that nothing in this section shall 
authorize the making of provision for the trial 40 
of persons by Military Courts,"

6.



QUESTION l(a) Record

12. As a matter of construction the Respondents 
contend that these words in the Order in Council 
are not wide enough to empower the Governor to 
make Regulations the effect of which is to permit 
British subjects living under the Queen's peace 
to be punished without judicial intervention. The 
Respondents rely upon general principles and upon 
Section 6 (2) (g) above and, in particular, upon 

10 the proviso which is a proviso to the Section as 
a whole* Having regard to the fact that there is 
a limitation on the power of the Governor to try 
persons (and by inference to punish persons) by 
the judicial inter-vent ion of military courts, the 
Respondents contend that it is impossible to 
construe that Section as empowering the Governor 
to make Regulations to punish persons without any 
judicial intervention whatsoever.

QUESTION l(b)

20 13. The Respondents further contend that there 
must be such judicial intervention as is conson 
ant with the principles of natural justice* In 
the first place, the Respondents contend that 
natural justice demands that no one shall bo 
punished except in respect of an act or omission 
by himself or some other person or persons for 
whom he may be hold responsible upon the above 
principles. The Respondents contend in particular 
that it is contrary to the principles of natural

50 justice to punish someone under the doctrine of 
vicarious responsibility when the facts relied 
upon to establish such responsibility arc no more 
than certain racial affinities of the- parties 
concerned.

14. In the second place tho Respondents contend 
that it is contrary to natural justice to punish 
any person without first giving to such person 
full particulars of the acts complained of and a 
vuflnoijLFiblo opportunity to refute the same.

40 THE RESPONDENTS' CONTENTIONS 
ON QUESTION 2 .(a) (b) and (c)

15. The Respondents first set out hereunder the 
material sections of the Punishment Regulations:

"1. These Regulations may be cited as Emergency 
Powers (Collective Punishment) Regulations 
1955.

7.



Record "2. (I) In those Regulations unless the context
otherwise requires:

"Assessable Inhabitant" in relation to any 
area, means any male who lives in such area 
and uho is, or appears to the Commissioner to 
be, not less than 18 years of age;

-x- -* x x

"3« If an offence has been committed or loss 
of, or damage to property has occurred within 
any area of the Colony (hereinafter referred 
to as "the said, area") and the Commissioner 10 
has reason to believe that the inhabitants of 
the said area have :-

(a) Committed the offence or caused the loss 
or damage; or

(b) Connived at or in any way abetted the
commission of the offence or the loss or 
damage; or

(c) Failed to take reasonable steps to prevent 
the commission of the offence; or

(d) Failed to render all the assistance in 20 
their power to discover the offender or 
offenders, or to effect his or their 
arrest; or

(e) Connived at the escape of, or harboured, 
any offender or person suspected of having 
taken part in the commission of the 
offence or implicated in the loss or 
damage; or

(f) Combined to suppress material evidence of
the commission of the offence or of the 50 
occurrence of the loss or damage; or

(g) By reason of the commission of a aeries 
of offences in the said area, been 
generally responsible for the commission 
of such offences

it shall be lawful for the Commissioner, with 
the approval of the Governor to take all or 
any 01' the following actions :-

(i) To order that a fine be levied collect 
ively on the assessable inhabitants of 40

8,



the said area, or any part thereof: Record 

(ii) ........

(iii) ........

(iv) ........

"5. (1) ITo Order shall be made under Regulation 
5 of these Regulations unless an enquiry into 
the facts and circumstances giving rise to such 
Order has been held by the Commissioner.

(2) In holding enquiries under these 
10 Regulations the Commissioner shall satisfy

himself that the inhabitants of the said aroa 
are given adequate opportunity of understanding 
the subject matter of the enquiry and making 
representations thereon, and, subject thereto, 
such enquiry shall be conducted in such manner 
as the Commissioner thinks fit.

(3) A written report of the enquiry shall be 
submitted to the Governor as soon as possible 
after the completion thereof, and shall 

20 contain a certificate that the requirements of 
this Regulation have been complied with.

"6» The Commissioner may at any time after an 
Order under Regulation 5 of these Regulations 
has been made, in his absolute discretion, 
remit the whole of any fine or any part thereof 
or may order that any amount which has been 
paid by any assessable inhabitant shall be 
repaid to him or ..........

"8« Any fine ordered to be paid in pursuance of 
30 these Regulations shall be apportioned among

the assessable inhabitants of the said area by 
the Commissioner in such manner as he may think 
fit and in particular he may order that each 
assessable inhabitant shall pay any amount 
which the Commissioner shall specify.

"15, Save as provided in Regulation 6 of these 
Regulations an Order made by a Commissioner, 
under Regulation 3 of these Regulations shall



Rccojpd bo final and no appeal shall lie from any such
Order."

QUESTION 2 (a)

16. The Respondents contend that the question 
whether or not the Punishment Regulations are 
intra vires is inextricably interwoven with the 
answer to Question 1 above and also with their own 
interpretation; for the Respondents will concede 
that the principle of construction to follow is 
to give to the words of the Punishment Regulations 10 
a meaning which will make those Regulations intra 
vires , if the words, taken as a whole, arc capable 
of having such a meaning. But if it be"held, 
contrary to the Respondents' contention, that the 
Punishment Regulations empower the Governor of 
Limassol to punish British subjects living under 
the Queen's peace without judicial intervention, 
and/or such judicial intervention as is contended 
for in Paragraphs 13 and 14 hereof, tho Respond 
ents will in consequence contend that Section 3 20 
of the Punishment Regulations is ultra vires.

QUESTION 2 (b)

17  The Respondents contend that the provisions 
of Section 5 of the Punishment Regulations should 
be construed as providing for a judicial inter 
vention and as imposing on a Commissioner the 
obligation to act judicially in holding any 
Enquiry under that Section.

QUESTION 2 (c)

18, The Respondents contend that Punishment 30
Regulations must,not be construed so as to offend
against the principles of natural justice
contended for in Paragraphs 13 and 14 hereof with
the following consequences: In the first place,
Section 3 must be construed as if it read, (the
underlined words not appearing in the Punishment
Regulations) "If an offence has been committed
.... and the Commissioner has reason to believe
that the inhabitants of the said area or some of
them have - 40

(a) to (g)

it shall be lawful for the Commissioner, with the 
approval of the Governor, to take all or any of 
the following actions :

1, To order that a fine be levied collectively

10.



on the (those) assessable inhabitants of the Record
said aroa or any part thereof, whom, he has
reason to believe have, in relation to the
off once or offences which havo been oormriittod
done s omo act or ac t c within Rogulat ion 5 (a}
t o '(s) imiaedi at ely pro ceding;; . . . . ... .V.11

19, In the second place, Section 5 must bo 
construed as if it wore to read:

"5 (1) ....

10 (S) In holding enquiries under those
Regulations the Commissioner slu>ll satisfy 
himself that the ( tho s o ) inhabitants, wi iom ho 

reason to bclievo1 "Kave, in relation to the
offence or of f enc e s c o:mmi 1 1 e d , d one s orio a c t 
or act_s wit bin Regul at ions 5 (a) to (.gj 
imme d 1 a t e j.-/ ' pr_o cre ding , are given adequate 
opportunity of understanding the subject 
matter of the enquiry and making representa 
tions thereon, that j. _ST to s ay , are inf. o iraed 

20 that the.y w_ill_ no_t be punished except in
respect of acts, committed by them or by,_those 
for whom ,/they^ are, responsible,, and are further 
j^iven particulars of the act or_ flcts cora- 
plained of ar'LajLns_t jhems^lves and aro^af forded 
a reasonablo^op^portvinity to roi'iite those 
allegations »

20, The evidence is referred to in the 
Respondents' contentions under Question 5 - post, 
On such evidence the Respondents will contend 

30 that it is apparent that tho Appellant did not 
conduct an enquiry so as to satisfy the 
conditions of Section 5 of the Punishment 
Regulations on the special construction placed 
upon it above with the consequence that he had 
not jurisdiction to impose the Collective Pine 
Order which is, therefore, a nullity and. void.

THE RESPONDENTS' CONTEIJTIONS 
ON QUESTION 5 ______________

40 21, For tho purposes of those contentions, the 
Respondents nevertheless assume that the 
Punishment Regulations are intra vires and 
empower the Appellant to impose a collective 
fine on the assessable inhabitants of Limassol 
notwithstanding the fact that only a section of 
those inhabitants havo been guilty of an act 
coming within Section 3 (a) to (g) of tho 
Punishment Regulations. The Respondents still

11.



Record contend that it is a condition precedent to the
oxerc.Isc of such a power that the Appellant shall 
hold an enquiry -satisfying the conditions of 
Section 5; and for the purpose of this contention, 
it is immaterial whether or not this enquiry is 
regarded as" a judicial intervention or merely as 
an administrative proceeding,

22. In order to ascertain whether there has been 
such a compliance the Respondents are content to- 
accept the evidence of the Appellant s'ot" out in 10 
his Affidavit dated 4th December, 1956. This is 
referred to in succeeding paragraphs hereof,

p»ll lines 23. In Paragraphs, o and. 4 of his said Affidavit, 
1-5" the Appellant -swore :

"3» In my official capacity I- followed six 
murders, ten attempted murders, and a great 
number of bomb outrages, causing two deaths and 
"damage to property, which took place in the 
Limassol town -during the six or sevua months 
prior to July, 1956, and came to know, through 20 
confidential reports and information, that a 
-great many of -the Greek inhabitants living and 
working within the municipal limits of Limassol 
were in a position to identify the person 
committing 'these outrages, but-were wilfully 
abstaining from doing so and that a great 
number of the remaining Greek inhabitants were 
either actively or passively encouraging others 
to abstain from giving useful information to 
the authorities. I was convinced that, with 30 
the full co-operation of the Greek inhabitants 
of the town, such outrages woul'd not have taken 
place or remained undetected."

"4« After due consideration of the situation I 
invited in writing th-.- six Greek municipal 
councillors, including the Deputy Mayor, and 
nine Greek Mukhtars and 27 Azas of the various 
quarters of the tovn of Limassol to attend a 
mooting in my office on the llth Juno, 1956, 
at 4 p.m. informing them that the enquiry would 40 
be under Regulation 5 of the Emergency Powers 
(Collective Punishment) Regulations, 1955. I 
should point out that these were the Greek 
authorities appointed and elected of the town 
of Limassol and there wore no other persons 
qualified to represent its Greek inhabitants. 
In reply to the last sentence of Paragraph 8 
of Dr.Papadopoullos r s Affidavit, I say that the 
resignation of the persons therein mentioned 
has never been accepted."

2.



24, Tho passage referred to In the Affidavit of Record 
Dr,Papadopoullos was as follows :

"None of the above persons (that is, those at 
the meeting on the llth June) represented or p.9 
claimed to represent the Greek Cypriot assess- lines 
able inhabitants of the area of the Municipality 18-5? 
of Limassol in the above matter nor have they 
undertaken or accepted to communicate anything 
conveyed to them at the above meeting to the 

10 assessable Inhabitants of Limassol nor have 
they done so. Furthermore, according to 
information received from Haralandes Hadji 
Arabia of Limassol, one of the said Mukhtars, 
the great majority of the said Greek Mukhtars, 
(including the said Haralandes Hadji Arabia) 
and Azas of the town of Limassol had resigned 
their office as such and ceased to exercise 
their powers and duties under the Village 
Authorities Law long before the said meeting,"

20 25, The Appellant Commissioner deals with the 
Meeting of the llth Juno in Paragraph 7 of his 
Affidavit :

"I informed the meeting that I was hold in, _. this 
public enquiry with a view to deciding whether 
I should recommend to His Excellency the 
Governor the levying of a fino on the Greek 
inhabitants of the town in respect of a long 
list of outrages which had occurred within the 
town since the 1st January, 1956, I invited

30 them to show cause why a fine should not bo 
imposed. After discussion, I came to the 
conclusion that no cause was shown and I 
accordingly told them that I was not satisfied 
x\rith their representations and asked them to 
inform their co-inhabitants as widely as 
possible of what had transpired at the mooting 
and suggested that if there were any persons or 
group of persons wishing to make further 
representations, they could do so through their

40 elected municipal Councillors,"

26. In Paragraphs 8 and 9 the Appellant states
that the meeting was reported in the local press n,13
and that on the following day he received lines
representations from certain Associations in the 11-20
area.

27. The Respondents make the following complaint: 

(a) In the first place, he stated to those

P. 12 
line 42

to
p.13 
line 10

13.



icc-rrd present that the enquiry was in respect of 
" ' " acts or omissions of the Greek Inhabitants, 

This matter is further dealt with in 
Paragraph 2y hereof-

(b) In the second place, he did not take reason 
able stops to coniiiunicate with all such 
persons as might be affected b;/ the Order, 
it is contended that he should have offered 
a hearing to every person who might become 
affected by the Order. 10

(c) The most important failure of the Appellant 
was that he gave to none of the Inhabitants 
of Limassol any particulars of conduct 
coning wlth'ji Section 5 (a) to (g) as would 
enable them to refute the allegations of 
that conduct which, must bo the ba;:iu OL' tho 
Order,

28» In those circumstances the Respondents
contend that the Colloo/1 ive Pine Order was made
without jurisdiction through want of compliance 20
with Section 5, and is, therefore, a nullity and
voicu

RESPONDENTS* CONTENTIONS ON 
QUEST IQI-T 4_____________

Ques_t_ipn 4_ (a)

29, The Respondents contend that the Collective
Pine Order is void for uncertainty because it
purports to bo made on the assessable Greek Cypriot
inhabitants of Limassol, The Respondents contend
that the phrase "Groek Cypriot" is incapable of 30
defining a class. The words clearly do not define
a class distinguishable by nationality, domicil,
religion or residence. The words are capable only
of creating a class distinguishable by some
undefined qualifications of racial origin; and
because the qualifications are undefined, the
class cannot be ascertained. The Respondents rely
upon the reasoning in Clayton and Ramsden, 1943
A.C, p, 320,

50, Question 4 (b) 40 

Regulation 3 (1)- runs as follows :

"To order that a fine be levied collectively 
on the assessable inhabitants of the said 
area, or any part thereof";



A question of construction arises as to whether Record 
the phrase "any part thereof" refers to "any part 
of the assessable inhabitants" or "any part of 
the said area."

31, The Respondents contend that this question 
cannot' be satisfactorily answered without 
ascertaining the meaning and. effect of other parts 
of the Regulations* In setting out the 
Respondents' contentions on question 2, the

10 Respondents contended that the only inhabitants 
who could be fined were inhabitants who wore 
themselves guilty of misconduct. But if this 
contention bo rejected and if the scope of the 
Regulations is to permit a fine to be levied 
collectively on tho innocent as well as the 
guilty provided such persons are assessable 
inhabitants of a guilty area, thon it follows 
that it is the inhabitants of an area who become 
liable to be fined and, in those circumstances,

20 it is contended that the phrase, "any part
thereof" must relate to, "any part of tho area 
thereof."

52, Accordingly, the Respondents contend that 
under Regulation 5 (1) the Commissioner cannot in 
the first place penalise a section of the assess 
able inhabitants of an area but must levy a 
collective fine on all assessable inhabitants in 
the area designated,

THE RESPONDENTS' CONTENTIONS 
30 ON .QUESTION 5 (a) to (c).

Q,uestion 5 (a)

33, The Respondents summarise their contentions 
horeon by quoting and adopting the language of 
Zckia J, in these proceedings :

"The last point which falls for consideration p.31
is whether Regulation 13 of the Regulations under lino 20
review excludes the jurisdiction of the Courts to
from questioning the validity of tho order issued p,32
under Regulation 3 of tho same Regulations. line 2.

40 Regulation 13 reads: "Save as provided in
Regulation 5 of these Regulations, an order made 
by a Commissioner under Regulation 3 of these 
Regulations, shall be final and no appeal shall 
lie from any such order,

I take the view that the words "order made

15.



Record voider Regulations" mean order made in compliance 
with the provisions of the Regulations and conse 
quently Ttfhen such an order is made by 'over 
stepping the mandatory conditions attached to the 
making of the order its validity on account of 
excess of jurisdiction can bo questioned. In 
Harts' Introduction to the Law of Local Government 
and Administration, 4th Edition, page 401 under 
the heading Exclusion of Judicial Control, it is 
stated: 10

'It is settled law that where an order of 
oertiorari could be made at common law it can only 
bo taken away by express negative words, though 
where the right to an order of certiorari is 
itself the creature of statute a clause making the 
decision final is sufficient to exclude the 
writ. ....'.

p»52 The right to an order of certiorari in this 
lines 38-42 Colony is derived fron the Common Lav; of England

which is applicable in this country by virtue of 20 
section 3Z of the Courts of Justice Lav/, 1953."

34. Question 5 (b)

The Respondents repeat their c ontention that 
the Appellant must act judicially when holding an 
enquiry under Section 5 of the Punishment 
Regulations or in imposing a fine under Section 3 
thereof because the self -avowed object of the 
Punishment Regulations is to punish persons living 
under the Queen's peace j and it is contrary to the 30 
principles of English law to permit subjects to be 
punished without judicial intervention* According 
ly, the Respondents rely upon the statement of 
law by Atkin, L»J» in Rex -v~ Electricity 
Commissioners , 1924, 1 K»B. on p, 205. "But the 
operation of the writs /prohibition and certiorari/ 
has extended to control the proceedings of bodies 
which do not claim to be, and would not be 
recognized as, Courts of justice. Wherever any 
body of persons having legal authority to 40 
determine questions affecting the rights of 
subjects, and having the duty to act judicially, 
act in excess of their legal authority, they are 
subject to the controlling jurisdiction of the 
King r s Bench Division exercised in these Writs".

. Question 5 (c)

Tho Respondents contend that tho Court of 
Appeal ought not to have granted leave to the

16.



Appellant to amend his Hotico of Appeal and/or to 
arguo that the Respondents wore not entitled to 
a Writ of Cortiorari on the grounds that the 
Appellant (in holding tho enquiry and/or in 
imposing tho Collective Fino Order) x\ras merely 
acting ministerially. The Respondents further 
contend that the Appellant should not be allowed 
to argue the above point in this Appeal, The 
Respondents concede that it is proper for Courts

10 generally to permit an amendment if the effect of 
the amendment is to enable a Court to dispose of 
a point of substance between litigants. But in 
this case the effect of granting this particular 
amendment has the reverse effect. The point of 
substance between the parties is whether or not 
tho Collective Pine Order was made without 
jurisdiction* If it was made with jurisdiction, 
the Appellant does not need to rely upon the 
above point. But if it was made without

20 jurisdiction, thon the Respondents are admittedly 
entitled to some remedy; for if tho Respondents 
were not entitled to an Ordor of Certiorari 
because the acts.impeached were ministorial, it 
would follow that they could commence an action 
for a declaration that tho Collective Pine Order 
was made without jurisdiction.

Further, at the date of the hearing in tho 
Oourt of Appeal, the Punishment Regulations had 
been repealed and accordingly their validity 

30 and/or interpretation was irrelevant to anything 
which might subsequently be done in Cyprus. 
Furthermore, at that date the fines imposed 
under the Collective Pine Order had been 
remitted, so that all that was at stake between 
the parties when leave was granted to raise the 
above point was a matter of costs,

36. There are set out in the paragraphs 
immediately succeeding, the conclusions of the 
Judges given in their reasons for judgment. For 

40 the sake of convenience these are arranged as 
Findings of the Judges on the Questions 
propounded in Paragraph 10 hereof,

THE FINDINGS OP ZEKIA J, 

Question 1

37. Zekia J, held that the Order in Council 
empowered the Governor to make regulations 
providing for punishment without judicial 
intervention and that such punishment might be

Record

p.18 line 30
to

p.19 line 18 
p,22 lines

57-97

17.



Record

p. 23 lines 9-13

p.26 line 30
to 

o.27 lino 2£

p. 28 lines 
31-35

p.16 lines 
18-20

p«29 lines 
36-40

p»40 linos 
22-25

p. 47 lino 40
to 

p.48 lino 1

collectively imposed on the innocent as w<jll us 
the guilty.

Question 2

38. Zekia J. accordingly held that the Punishment
Regulations were intra vires. He further held
that, upon their true construction, they did
empower the Appellant to impose a collective fine,
but only after judicial intervention, namely, an
enquiry under Section 5 thereof; for it is
.implicit in his findings that this enquiry was a 10
quasi judicial proceeding.

Question 5

39. Zekia J. held that the Appellant had failed to 
hold an enquiry such as would satisfy Section 5 of 
the Punishment Regulations*

Question^'

40. Zekia J. noted that the Respondents impugned
the validity of the Collective Pine Order on three
grounds, the third ground being:

"Ground 5; The Order imposing the fine 20 
generally on the Greek inhabitants of the 
town is bad in law".

He later stated that he would not deal with this 
point.

Question 5.

41. Zekia J. held that Section 13 of the Punish 
ment Regulations did not prevent the Respondents 
from obtaining an Order of Certiorari - see 
paragraph 33 hereof. Question 5 (b) was not 
argued. 30

THE FINDINGS OF HALLIMN C.J. 

Question 1

42. Hallinan C.J. agreed with Zekia J.

Question .2

43. Hallinan C.J. held that, upon their true 
construction, the Punishment Regulations empowered 
the Appellant to impose a collective fine without 
judicial intervention.

18.



Question 3 Record

10

20

30

44. Hallinan C.J. hold that the Appellant had a 
ministerial duty to hold an enquiry under section 
5 of the Punishment Regulations before imposing a 
fine under Section 3 thereof. After considera 
tion of the evidence he held that there had been 
an enquiry such as to satisfy the conditions of 
Section 5. He differed from Zekia J. not so much 
as to the effect of the evidence, but in respect 
of the duties imposed on the Appellant by Section 
5 in consequence of his other holding that such 
enquiry was not a quasi judicial proceeding,

Question 4

45. Hallinan C,J, did not deal with these matters,

Question 5

46. Hallinan C.J.agrood with Zekla J, on Question p,39 
5 (a). He granted leave to the Appellant to amend 
his Notice of Appeal so as to raise Question 5 
(b), but in fact no amendment thereof was 
uffoctod. Ho then held that the Respondents woro p«43 
not entitled to obtain an Order of Certiorari in 
consequence of his conclusion that the Enquiry was p.4-3 
not a quasi judicial proceeding.

FINDINGS OF ZANNETIDES J.

p,41 lines 
9-14 
38-44

p.52 lines 
17-20

lines 
33-40

lines 
4-14 
lines 
15-20

Question 1

47. Zannetidos J. agreed with Zekia J. and 
Hallinan C.J.

Question 2

48. Zannetidos J. agreed with Zokia J. but he 
expressly found that the enquiry under Section 5 
of tho Punishment Regulations was a judicial or 
quasi-judicial proceeding.

Question 3

49. Zannetides J. agreed with the ultimate 
conclusions of Zekia J. but he said:

"As to the manner of the enquiry, I would not 
go so far as the Trial Judge did to say that 
it should be a public enquiry, or an enquiry

p»54 lines 
14-30

p.54 lines 
28-30

p.61 linos
5-10 and 
22-26

p.62 lines 
8-14

p.59 lines 
20-43

19.



Record at which all the inhabitants would have the
right to be present, and follow it. The enquiry
is to be conducted in the manner the
Commissioner thinks, fit, I would not also say
that the knowledge he obtained through the
confidential reports and information, as he
states in Paragraph 3 of his Affidavit, is not
part of the enquiry; that would be the
beginning of the enquiry. At a later stage the
District Commissioner, as he was perfectly 10
entitled to do, called a meeting of the local
and municipal representatives of the Greek
inhabitants at his office which he called a
Public Enquiry, It was not unreasonable for
him to think that the Greek inhabitants were
not inadequately represented. But where the
Commissioner went wrong to my mind is that he
failed at that meeting to enquire into the
facts and circumstances of the case and thus
give to those gathered there and consequently 20
to the inhabitants adequate opportunity of
understanding the subject matter of the enquiry
and making representations thereon,"

Question 4

50, Zannetides J, did not deal with these 
matters,

Question 5

p«54 lines 51. Zannetides J. agreed with Zekia J, and
31-41 Hallinan C.J. on Question 5 (a). Ho agreed with

Hallinan C,J. that the Appellant be allowed to 30 
raise Question 5 (b). Notwithstanding this, he 
held that the Respondents were entitled to obtain 
a Writ of Certiorari because, as has been stated 
above he held that the enquiry under Section 5 

p,62 lines of the Punishment Regulations was a judicial or 
8-14 quasi-judicial proceeding,

52, The Respondents, therefore, submit that this 
Appeal should be dismissed for the following 
(among other)

REASONS

1. BECAUSE the Punishment Regulations were 
ultra vires

2. BECAUSE the Appellant had no jurisdiction 
to make a Collective Pine Order regardless 
of whether or not the persons thereby

20.



fined had been guilty of wrongful conduct. Record

3. BECAUSE the Appellant had no jurisdiction 
to make the Collective Pine Order without 
first holding an Enquiry in accordance with 
the provisions of Section 5 of the 
Punishment Regulations, and no such Enquiry 
was ovor held,

4. BECAUSE the Collective Pino Order was 
invalid, being void for uncertainty*

10 5. BECAUSE the Collective Pine Order was
invalid because it was not collectively 
imposed on the assessable inhabitants of an 
area within the meaning of the Punishment 
Regulations.

6. BECAUSE Section 13 of the Punishment
Regulations does not bar a remedy by way of 
an Order of Certiorari.

7. BECAUSE an Enquiry under Section 5 of the
Punishment Regulations is a quasi-judicial 

20 proceeding entitling the Respondents to
apply for and obtain an Order of Certiorari 
in respect of any acts done without 
jurisdiction in such proceeding.

8. BECAUSE the Appellant should not be allowed 
to contend that an Enquiry under Section 5 
of the Punishment Regulations is not a 
quasi-judicial proceeding so as to entitle 
the Respondents to an Order of Certiorari.

21.



Ho«16 of 1957

IN THE PRIVY COUNCIL 
ON APPEAL FROM

THE SUPREME COURT OF 
CYPRUS

BETWEEN:

ROBERT CHATTAN ROSS-CLUITIS 
COMMISSIONER OF LIMASSOL 
... ... Appellant

- and -

la VASSOS PAPADOPOULLOS 
2. EVAGORAS C« LANITIS 
3<> NICOS S. ROUSSOS 
4* ATHANASSIS LIMNATITIS

all of Limassol 
... ... Respondents

CASE FOR THE RESPONDENTS

INCE & CO., 

10/11 Lime Street,


