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Testamentary
Jurisdiction

No. 10277.

1
No. 1.

Journal Entries,

IN THE DISTRICT COURT OF COLOMBO.

In the Matter of the Estate of the late KATHRI
ARATCHIGE DON FREDERICK SIRIWAR-

10
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40

DAN N Deceased.
ARATCHI APPUHAMILLAGE DON CARTHE-
LIS APPUHAMY of Walagedara................ Pectitioner.
AND

K. A. DON VELIN SIRIWARDENA.

(1)

(@)
18-12-42.

This 9th day of December 1942, Mr. J. S.
Paranavitana, Proctor, files proxy (la), Affidavit
(Ic), and a petition (1b) of the Petitioner
together with Last Will (1d), translation of
athdavit (le) and moves that an Order Nisi be
entered declaring the status of the Petitioner
and his right to take out Probate.

The motion is allowed, and it is hereby
ordered that an Order Nisi be entered declaring
that the Petitioner is entitled to Probate and
that a copy of the said Order be published in
the Government Gazette and twice in the Ceylon
Daily News newspaper from 11-2-43.

Sgd. JAMES JOSEPH,
Addl. District Judge.

Proctor for Executor states that application
for letters of Administration on the footing
that the deceased died intestate has been made
in Case No. 10238 Testamentary of this Court,
and states that Court be pleased to direct

further proceedings be stayed in the case
No. 10238.

The returnable date of the Order Nisi in
Case No. 10238 Testamentary is 21-1-43. He
also further moves that the returnable date of
the O/N in these proceedings be advanced to
the same date, 21-1-43.

Move with notice to the other side.

Sgd.

No. 1
Journal
Entries
9-12-42 to
10-5-51.



No. 1
Journal
Entries
9-12-42 to
10-5-561.
—continued

(3)
4-1-43
(4)
5-1-43.
(5)
8-1-43.
(6)
21-1-43.
(7)
3-2-43.
(8)
12-2-43.

Proctor for Petitioner states that Order Nisi
has not yet been served nor even issued. His
last application to advance the date to 2lst
January was an ex-parte application: and does
not require a notice on the Respondents. He
therefore moves that Court be pleased to
advance the Order Nisi returnable date to the
21st January, 1943.

Allow for 21/1.

Intld.

Order Nisi entered.
Order Nisi issued to Fiscal, Kalutara.

Mr. J. S. Paranavitana for Petitioner.

1. Gazette

2. Papers

3. O/N. on Respondent served.
He is absent.
Mr. Kannangara files his proxy.
His objns. for 20/2.
Impound last Will.

Will Kept in Iron Safe.

Intld.
21/1/43.

As the last will in this case has been
impounded, Proctor for Petitioner moves that
Court be pleased to allow Mr. E. T. Mclntyre,
Hand writing Expert to examine the signature
on the Will in the presence of the Secretary
of this Court and also to take a photograph of
the impugned signature.

Allowed. ‘

Proc{;or for Petitioner files Petition and
Affidavit of Petitioner: (8a) and (8b) and upon
the materials contained therein moves
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1. That Court be pleased to appoint a j No.t
receiver in respect of deceased’s estate, Entries
pending determination of conflicting J122 to
claims to Probate or Admn: respecti- —continued

vely.

2. That Respondent be removed from the
possession and custody of said

properties.
3. That the said Receiver be given the
10 management and the custody of the

said properties, o7,

4. In the alternative, that Court be pleased
to appoint an Adminstr. pendente lite
as aforesaid and direct that such
admr. do have the Management and
custody of the said properties, and

5. for costs of suit, etc.
Proctor for Respondent: receives notice and

states case may be called on 25-2-43 for date to
20 be fixed for inquiry into this matter.

Call on 25-2.
Intld. oo,

(9)
25-2-43.  Mr. ]J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Respondent-
Objector.
1. Objections filed.
Inquiry 23 and 25 June..

30 2. Case called in respect of appln. to
appoint a Receiver or Admr. pendente
lite.

Objn. filed by way of affidavit, inquiry re
Receiver.
Apptmt. 15-4.
(10)

26-3-43.  Proctor for Respondent moves for an Order
to deposit the sum of Rs- 55/- for the following
witnesses payable as follows as their Batta for

40 attending Court at the inquiry on 15-4-43:—
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o 1 1. D.]J. Jayasekera of Meegama
Entries Estate, Bentota Rs. 20/-
9-19-4
i,ol-g-si.to 2. M. M. K. Banda, S. 1. Police,
—continued Welipenna Rs. 20/-

3. D. H. Jayanetti, V. H., Wala-

gedera Rs. 15/-
Issue paying-in-Voucher.
.................. D, ;
(11) 10

26-3-43.  Proctor for Respondent moves to cite the
' witnesses and documents enumerated in his
motion for the inquiry fixed for 15-4-43.

He states he sent a copy of this motion to
Mr. J. S. Paranavitana, Proctor for the
Petitioner by registered Post on 24-3-43.

Allowed.

(12) 20

30-3-43. SS. on D. J. Jayasekera, M. M. K. Banda
and D. H. Jayanetti, witnesses for Respondent
issued to Fiscal, W. P.

Intld. ..o

(13)

31-3-43.  The alleged Will produced in this case being
challenged by Respondent as a forgery. Proctor
for Respondent moves that Mr. Laurie
Mutukrishna, handwriting expert be permitted

to examine the same and get it photographed. 30
Allowed in the presence of the Secretary.
Sgd. e
” A.D.J
6-4-43. Proctor for Petitioner moves to fle Peti-

tioner’s list of Witnesses. Co

‘ . was s
registered Post to Proctor J. A.p\};v o
to Kalutara,

File,

- Kannangara



(1 5) Jou?;;)z;ll

6-4-43. SS. on Witnesses Nos. (2) and (4) in (14) Fafes
issued to D. F. Kalutara. 10551

(16) | —Cconiinue

6-4-43. SS. on witness No. (3) in 14 issued to D. F.
Colombo.

(17)

10-4-43.  Proctor for Petitioner moves to file additional

list of witnesses.

Copy was sent by registered post to Proctor
for Respondent.

File.
..... D
(18)
10-4-43. SS. on witness in (17) issued to D. F.
Kalutara.
(19)

15-4-43.  Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.

Inquiry. Mr. N. J. S. Cooray files proxy
of the Buddhist Theosophical Society Ltd.,

Vide proceedings and Order filed.
Intld

16-4-43.  Second Respondent added.

(20)

21-4-43. Commission issued to Mr. E. S. de Kretser,
Supdt., Pahan Estate, Kalutara to take charge
of the property. (rubber).

Accounts on 3-6-43.
(21)

4.5-43. Vide letter dated 2-5-43 from Mr. E. S. de
Kretser regarding the commission appointing
him as Receiver in respect of certain rubber
properties mentioned therein. He states he can
visit the properties on the 12th May, 1943, and
requests that Court be pleased to instruct the



No. 1
Journal
Entries
9-12-42 to
10-5-51.
—continued. 1. Ack. recpt.

2. Proctor to

report on

(21) and

call case 3-6.

Intld. R.¥.D.

4-2,

(21a)
4-5-43.
(21b)
4-5-43,
(22)
8-5-43.
(22a)
10-5-43.

6

Proctors in the case to see that the parties con-
cerned come to Pahan Estate on 12-5-43 at
8 a.m. to go over to the properties and point out
same to him. After he takes charge he will have
to allow about 10 days for the rubber already
produced to be removed from the smoke house
attached to these properties, during which period
of 10 days, tapping will have to be suspended.
His fee will be Rs. 100/- per month. A conduc-
tor may have to be employed. He requests
that Petitioner be ordered to deposit half his fee
in Court by 20th of each month, so that the
Secretary may send him an Order to withdraw
this money. In the event of his deciding not
to take over the properties, he will have to be
paid for travelling and inspection a fee of
Rs. 50/-, which he begs be paid in advance to
him.

Respondent asked.

Lr. at (21) referred to Mr. J. S. Paranavitana.

.....................

Mr. J. S. Paranavitana, Proctor returns letter
at (21) and states that he will communicate with
the Proctor for the Respondent and also with his
client to secure their attendance at the time
and place mentioned in the Receivers letter.

2. It will not be necessary for tapping to be
suspended for 10 days. The Receiver
can get the sheets smoked on his own
Estate until such time as the rubber
produced now is removed.

3. The fee named by the Receiver is
noted. He will make arrangements for his

client's share, Rs. 50/- to be deposited
monthly before the 20th.

4. He will ask the Petitioner to forward
a Chegue for Rs. 50/- as requested in the
penultimate para of the Receiver's letter.

Copy of Report at (22 ‘
informed of Olrder (2).( ) sent to Receiver and

.....................
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(22b)
10-5-43

(23)
13-5-43

(24)
14-5-43

(20)
17-5-43

Mr. J. S. Paranavitana, Proctor informed of
Order (2).

With reference to the Order to pay deficiency
Rs. 27/- Proctor for 2nd Respondent points out
that the proxy filed on behalf of the Colombo
B. T. S. is to watch their interest in respect of
one land devised to the Society and which is
valued at Rs. 4,500/- and is the 22nd land in
the list and in the circumstances no stamp duty
is due on the proxy as it is an incidental
proceeding.

I do not think that Mr. Cooray’s proxy is in
the nature of Incidental Proceeding. A certain
property (Land No. 22 on the list in the
affidavit) has been gifted by the deceased to the
Ananda College. The will is being disputed as
a forgery. The Buddhist Theosophical Society
have retained Mr. Cooray to support the will
and get the land for the College. Mr. Cooray
cannot call this “ Incidental Proceeding”
Incidental Proceedings in Testy. Cases are
not exempt from stamp duty but liable to
stamp duty according to the value of the
Interest involved. Mr, Cooray claims that since
the value given by the Petitioner is Rs. 4,500/-
he .is exempt from Stamp Duty. If it is
decided that Mr. Cooray’s part is incidental the
question of Stamp Duty may stand over till the
official valuation is received. If it is not so
decided he must pay the deficiency now.

Intld._ .....................

I want a Report from the Secretary.
Intld. R. F. D,
15-5.

D.J.

The B. T. S. could get the devise given to
them under the Last Will only if the Last Will
be held by the Court to be genuine. The

No. 1
Journal
Entries
9-12-42 to
10-5-51.
—continucd



No. 1
Journal
Entries
9-12-42 to
10-5-51
—continued

8

question for decision is whether the Last Will
is genuine. Therefore the step taken by Mr.
Cooray cannot be considered incidental. If
after the Will was admitted to Probate Mr.
Cooray came in to compel the executor to give
his clients the devise, that would be incidental
proceeding, and the papers could be stamped on
the value of the devise. As things are at present,
Mr. Cooray has, I think, to stamp on the value
of the entire property dealt with by the
Last Will.

Let the Proctor . Intid. C. E.
support, ~
(23). Secy.
i85 17-5.
Call 3-6
(27)
21-5-43 E. S. de Kretser acknowledges receipt of

(28)
21-5-43

Letter No. 10277/T of 11th instant the contents
of which he has noted.

As the time mentioned being that day
(12-5-43) and as the parties had not turned up
he states he will have to give them a date
convenient to him will be 21st or 22nd instant.

He regrets in being not able to agree re
sheets being smoked in his own Estate which
is about 15 miles away and it will not be
toleratéd by his Agents even if it was close by.

If no suitable place can be procured to suit
both parties, the place will have to be rested for
this period.

Vide (28).

.....................

E. S. De Kretser informs that he js unable
to proceed to the lands in this case on 20-5-43
as arranged for the inspection and taking over.

He is ill with a very bad throat and a chest

cold and it being very wet there is every likely-
hood of most of these land being under water.
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(28a)
24-5-43

(29)
28-5-43

(30)
3-6-43

(31)
7-6-43

9

He states that he would be much obliged if ; Ne.1
Court would kindly arrange for another Offl. Entries
Receiver to be appointed in this case, as {243t
he feels that he shall not be in a position to do —continued

this at present for some time.
Refer to Proctor for report by 10-6.

Letter at (27) and (28) referred to Mr. J. S.
Paranavitana Proctor for report.

Mr. J. S. Paranavitana, Proctor, returns
endorsement at (28a) and states that he has
submitted 3 names to the Proctor for the
Respondent for his approval in place of the
Receiver appointed with the consent of the
parties.

Vide (28). Call on 10/6.

........................

Case called.

Mr. N. J. S. Cooray in support of (26). Mr.
Cooray moves to withdraw his proxy if it is held
by Court that it is stampable.

Secretary for further observations.

Please see my report (26).

It is too late now for Mr. Cooray to withdraw
the proxy as he has been heard in Court in
virtue of that proxy and that document should
be stamped in the class of the case.

Intld. C. E.
Secy.
I think that proxy once fled cannot be

withdrawn. It should be stamped in the total
value of the estate.
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(32)
10-6-43

(33)
10-6-43
(34)
14-6-43

(35)
14-6-43

(36)
14-6-43

(37)
18-6-43

10

Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. N. ]. S. Cooray for B. T. S.

Case called.

Deficiency Rs. 27/-.

Write to Mr. Cooray to pay deficiency.
Call 8/7.

Mr. N. ]J. S. Cooray, Proctor, written to.

Proctor for Petitioner moves to file
Petitioner’s list of Witnesses,

He has sent copy by registered post to
Proctor for Objector (34a).

File.

SS. on witness 4 in list of Proctor for
Petitioner sent to Deputy Fiscal, Kalutara.

........................

SS. on witness 6 in list of Proctor for
Petitioner sent to Deputy Fiscal, Kalutara.

Proctor for Respondent moves to file list of
witnesses and documents on behalf of the
Respondent and moves for SS. on Nos. 5, 8, 9,
10, 17, 18, 21-24. He states that he posted
copies of this list to Proctors for Petitioner
and 2nd Respondent under registered cover.

1. Allowed.

2. Re witness 22
also obtain certified copies.

------------------------

10
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30
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(38)
18-6-43

(39)
18-6-43

(40)
21-6-43

(+1)
21-6-43

(42)
22-6-43

(43)
23-6-43

11

SS. on witnesses Nos. 3, 8,9, 10, 17, 18, 23
and 2+ issued to Fiscal W.P. (issued in hand).

........................

Proctor for Administrator moves to file
additional list of witnesses on behalf of
Petitioner. Proctor for Respondent consents.

File.

........................

SS. witness No. 5 in (39) issued to Fiscal
W. P,

SS. witnesses Nos. 3 and +4 in (39) issued to
D. F. Kalutara.

Proctor for Petitioner moves to file the second
additional list of witnesses on behalf of
Petitioner. He sent a copy of this list to

the Proctor for Respondent as per receipt
annexed. (42a).

1. File.
2. Re witness (1) also obtain certified copies.

........................

Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Inquiry.

Vide proceedings filed.

Further hearing on 25-6-43.

........................

No. 1
Journal
Eutries
9-12-42 to
10-5-51.
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(44)
25-6-43

(45)
30-6-43

(46)
5-7-43

(47)

8-7-43

(48)
22-7-43

12

Case called.
Vide proceedings filed.
Inquiry adjourned for August 20, 25 and 27.

Call case on 5th July, 1943 to consider the
question of appointing a new Receiver.

As the signature of the Testator to the Will
is in dispute and as the -handwriting experts
employed by the Petitioner have examined the
signatures of the deceased on the proxies in
Cases Nos. 22817, 22300, 22451, 21764, 21707
and 21976 of the District Court of Kalutara,
Proctor for Petitioner moves that the Court
be pleased to allow the Summons on the
Secretary, District Court of Kalutara to cause
to be produced the records of these Cases at
the Trial on 20th August 1943.

Allowed.

.......................

Case called to consider the question of
appointing a new Receiver, '

Vide (46a) joint motion fled.
Call 22-7.

Deficiency Rs. 27/- from Mr. N. J. S.
Cooray.

Supplied.

Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Case called.

Call on 29-7.

10

30

40
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(49)
22-7-43.

(50)
29-7-43.

(51)
6-8-43.

(51a)
6-8-43.

13

Jmi\rg;'a.]l
Mr. J. S. Paranavitana, Proctor for Petitioner §2tries
files a letter received from the Medical 10551
Superintendent General Hospital, (49a) and —eominued
moves that Court be pleased to direct that a
copy of the bed Head Ticket of the deceased at
the General Hospital admitted on 7-10-42 be
issued to the Petitioner for production in

Court,
Allowed.

Case called. .
Mr. Advocate Rajendra for Petitioner.
Mr. Advocate Malalgoda for Respondents.

I, appoint, of consent of parties, Mr. R. S.
Gunasekera, Secretary, D. C. Kalutara, receiver
as from lst August on the terms already agreed
regarding the appointment of Mr. de Kretser.

Vide Order of today.

Inform Proctors in this case that it will not
be taken up on 20-8-43.

It will be heard on 25th and 27th \ugust.

Proctors informed by letter.
Copy filed.

Proctor for Respondent moves to file Addi-
tional list of witnesses and moves for Summons
on them.

Proctor for Petitioner Receives notice and
consents.

Allowed.
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(53)
13-8-43.

(54)
18-8-43.

(85)
19-8-43.

(56)
19-8-43.

(57)
20-8-43.

(58)
23-8-43.

(59)
25-8-43.

(60)
25-8-43.

14

SS. on Witness No. 1 in Additional list at
(52) sent to Deputy Fiscal, Kalutara.

In view of the Order of Court on the last
date of inquiry ordering that the Respondent

~should have access in Court to documents P 9—

P 14 produced at the inquiry for the purpose of
having them photographed, Proctor for
Petitioner sends the said documents P 9, P 10,
P 11, P 12, P 13, P 14, to Court.

Allow Respondent to Photograph documents.

SS. on witness No. 4 in (42) issued to D. F.
Kalutara.

SS. on witness No. 3 in (14) issued to Fiscal,
Western Province.

SS. on witnesses Nos. 2 and 3 in (37) and
2 in (52) issued in hand.

SS. on witness No. 6 in 34 issued to D. F.
Kalutara.

Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Vide proceedings filed.

Further hearing on August 27th.

.....................

Mr. E. L. Gomes, Proctor, files his applica-
tion for the intervenients, K. N. Siriwardene
and C. Kannangara (60a) together with their
Caveat under Section 535 C.P.C. (60b) and
also their Petition and affidavit in support of the
Caveat (60c) and (60d) and moves for an Order
in terms of the said Section,

10

20
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Mr. Advocate W. S. de Saram in support. Jouiigs;ll
All the parties to the case agreeing, I allow g;‘;{';‘ésto
application of intervention. 10-5-51
srsss tontae -—_contl”uad-
A.D.J.
25-8-43.
(61)
26-8-43. SS. on witness in (45) issued to D. F.
Kalutara.
10 (62)

27-8-43.  Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenient.
Case Called.
Vide proceedings filed.

Further hearing on August 30, 31 and
September 2.

A.D.J
20  (63)
28-8-43.  SS. on Witness No. 7 in (39) issued to D. F.
Kalutara.
(64)
30-8-43.  Case called.
Vide proceedings filed.
Further hearing tomorrow.
A.D.J

(65)
30-8-43.  Mr. Gomes, Proctor for Intervenients files
list of witnesses and moves for SS. on them.

Issue SS. for 2-9-43.

30
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(66)

30-8-43.

(67)
31-8-43.

(68)
2-9-43,

(69)
9-9-43,

(70)
13-9-43.

16

SS. on witness No. 1 in (65a) issued to D. F.

Kalutara.

Mr. J. S. Paranavitana for Petitioner.

Mr. J. A. W, Kannangara for Objector.

Mr. E. L. Gomes for Intervenient,

Case called.

Vide proceedings filed.

Further hearing 2-9-43. 10

Case called.
Vide proceedings filed.

Further hearing 25th and 26th October,
1943.

Mr. Advocate Obeyesekera applies for
a summons on witness L. Baddevitana
to give evidence and to produce the 20
register of Rubber application forms.
Issue Summons on him to apppear on
25/10/43.

.....................

D. J. Kalutara requests that the records in

D. C. Kalutara Cases Nos. 21976, 22300, &
22451 which were produced in this case on
30/8/43 be returned as they are pending cases. 30

Return.

D. C. Kalutara

Case Nos. 21976, 22300
22451 returned.

Perraversrssibay
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(71) Jc:\:l(ljl.lil
12-10-43.  SS. on witness No. 1 in (52) issued to D. F. Entries
9.12-42 to
Kalutara, 10-5-51
(72) —continued

20-10-43. Proctor for Petitioner moves that the records
in D. C. Kalutara which were produced and
marked in evidence and were returned to said
Court on request of D. J. Kalutara, be called
for again from that Court to be produced at the
resumed enquiry on 25th instant.

Call for the Record.

(73)
21-10-43. Record called for.

(74)

25-10-43.  Mr. J. S. Paranavitana for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenient.
Case called.
Vide proceedings filed.

.....................

A.D.J
(75)
26-10-43. Case called.

Vide proceedings filed.
C. AV

A.D.J
(76)
4-2-44, Mr. J. S. Paranavitana for petitioner.

Mr. J. A. W. Kannangara for Objector.
Mr. E. L.. Gomes for Intervenient.

Vide Judgment. The order nisi in this case
is discharged.

The petitoner will pay one set of costs to the
Ist respondent and another set of costs to the
Intervenients for whom Mr. Proctor Gomes

appeared.
Intld. S.S.
A4.D.J.
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16-2-44.

(78)
16-2-44.

(79)
23-2-44.
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Mr. J. S. Paranavitane Proctor for Petitioner
files petition of appeal against the order of
Court dated 4-2-44 and moves that the same be
accepted.

2. He also supplies stamps to the value of
Rs. 27/- for certificate in appeal (2) Rs. 75/- for
judgment of S. C. (3) Rs. 24/60 for service of
notice of tender of security on respondents. (4)
Notices under section 756 of the Code and
(5) application for typewritten copies of the
record for the purpose of the appeal and moves
that the petition of appeal be accepted and that
a deposit order for Rs. 24/- being the cost of the
two typewritten copies be issued.

3. He further moves that notices of security
be served through Court.

(1) File.
(2) Issue notice of security for 23-2-44,
Intld. S.S.
A.D.J.
Vide (77)

Notice of security issued on Proctors for
1, 2 and 3 respts (2) to Fiscal W. P. Paying
in voucher for Rs. 24/- entered.

Mr. Advocate Misso instructed.
Mr. J. A. Paranavitana for appellant.

Mr. Advocate Malalgoda instructed by Mr.
J. W. A, Kannangara for objector respondent—
E. L. Gomes for Intervenient respondent—
absent.

Notice of security served on Messts. |. W, A,

Kannangara and E. L. Gomes proctors for
respondents.

I hear counsel for appellant and for objector
respondent.

I accept the security tendered. Issue deposit

order for Rs. 500/-.
Intld. S.S.

10
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(80)
23-2-44,

(81)
23-2-44.

(85)
4oh-44.

(86)
15-5-44.

19

Proctor for appellant tenders stamps to the
value of Rs. 31/80 to cover costs of service of
notices of appeal.

Intld. S.S.
23/2

Vide (79).
Paying in voucher for Rs. 500/- entered.

Mr. J. S. Paranavitane proctor for appellant
files security bond duly perfected with K. R. for
Rs. 500/-.

He also tenders notices of appeal (2 sets)
with 2 copies of the petition of appeal for issue
through court. Stamps of the value of Rs. 31/80
having been tendered to court vide (79).

1. File.

2. Issue notices of appeal for 9-3-44.

Intld. S. 5.

Notice of appeal issued on Proctor for 1Ist
respondent to Kalutara and proctor for 2 and 3
Int. respts to Colombo.

Intld
23/2

Mr. J. S. Paranavitane proctor for appellant
files K. R. for Rs. 24/- being fees for typewritten
copies.

Mr. J. S. Paranavitane for appellant.

Notice of appeal served on Messrs ]J. W.
Kannangara and E. L. Gomes proctors for 1st
2nd and 3rd respondents respectively.

They are absent.
Forward appeal to S. C. in due course.
Intld. S.S.

The Commissioner of Estate duty intimates
of the issue of notice of assessment.

Intld.  oovvvin,

Commissioner. of Income Tax calls for the
case record in above case for reference and
return within 2 weeks from date of receipt.

No. 1
Journal
Entries
9-12-42 to
10-5-51.
—continued
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(87)
18-5-44.,

(88)
26-5-44.

(89)
15-6-44.

(90)
2-10-44.

(91)
4-10-44.

(92)
9-10-44.

20

Forward record and ask for its return by 31/5
as an appeal is pending.

Intld. S.S.

Record forwarded to C. I. T. to be returned
by 31-5.

C. I. T. returns record.

Intld. i

K. R. of 27-3-44 for Rs. 16/- fees for 2 type
written copies for 1st respondent filed.

The Commissioner of Estate Duty forwards
a certificate of Estate Duty in default in respect
of deceased’s estate and requests that writ be
issued to the Deputy Fiscal Kalutara for
recovery of said amount in default.

A duplicate of certificate and a writ form in
duplicate with a list of immovable property
belonging to deceased’s estate annexed for
transmission to the Fiscal.

Issue writ.
Intld. S. S.

D.]J.

Writ for recovery of Rs. 4,559/96 with interest
and cost of writ issued to D. F. Kalutara—
ret’ble on 1-2-45—wvide (90).

Intld. oo,

The brief in this case comprises of 308 pages.

Call for following additional fees from the
parties.

Mr. J. S. Paranavitane e 72f-
Mr. J. A. W. Kannangara . 80/-
Intld. S. S.

A.D.J.

10

20

30



10

20

30

40

21

(93)
10-10-44.  Vide (92).
Additional fees called for.

Intld.

(94)

13-10-44. Reference his letter of 21-8-44 the Commis-
sioner of Estate Duty wishes to know what the
present position is with regard to the recovery
of estate duty in above case.

Reply to be sent by Secretary indicated on
the back on the letter.

Intld. S.S.
(95)
17-10-44.  Reply sent.

(96)

10-10-44. K. R. for Rs. 72/- additional fees due from
appellant filed.

(97)

24-10-44. The Commissioner Estate Duty requests that
the Deputy Fiscal, Kalutara, be directed not to
take further -action on the writ issued for
recovery of estate duty due in above case on
payment of his costs by Proctor J. A, W.
Kannangara of Kalutara or his client K. A.
Don V. Siriwardene. The collection of the
duty charged may therefore lie over until Court
makes a final order as to who the lawful heirs
of the deceased are. The Proctor will be
directed to obtain a certified copy of Order of
Court, produce it before the Deputy Fiscal,
Kalutara and on payment of his charges have the
execution of the writ stayed.

Allowed.
Intld. S. 8.
A.D. J.

(98)

20-10-44, K. R. of 20-10-44 for Rs. 80/- additional
fees for typewritten copies filed.

Intld. oo,
(99)
15-11-44, Record forwarded to S. C.

Intld. .o,
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(100)

7-12-45.  Record received from S. C. with S. C.
Judgment. Order set aside and case sent back
for trial de novo.

Call on Bench on 13-12-45,

Intld. S.C.S.
A.D.]J.
(101)
13-12-45. Mr. J. S. Paranavitane for Petitioner.
Mr. J. A. W. Kannangara for Objector. 10
Mr. E. L. Gomes for Intervenient.
Case called vide above order.
Proctor for Petitioner to take steps.
Call 14-2-46.
Intld. V. E. R.
A.D.J.
(102)
5-2-46. The appeal of the petitioner appellant having
been allowed with costs, Mr. J. S. Paranavitane
for petitioner appellant moves for an O. P, 20
in his favour for Rs. 500/- being security

deposited for 1st respondents and 2nd and 3rd
Intervenient respondents’ costs of appeal.

Petitioner appellant consents.
Proctor for respondent and proctor for 2nd
and 3rd Intervenient respondents consent.
Pay.
Intld. V. E. R.
A.D.J.
(103) 30

6-2-46. Reqn. 63 for Rs. 500/- issued to Mr. J. S,
Paranavitane, Proctor.

Intld. V. E. R.
A.D.J.
(104)
14-2-46. Mr. ]J. S. Paranavitane for Petitioner—
present.
Mr. J. A. W. Kannangara for Objector—
present.

Mr. E. L. Gomes for Intervenient—present. 40
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16-2-46.

(106)

18-2-40.

(107)

30-5-40.

(108)

31-5-46.

(109)
7-6-46.

23

Case called—wvide S. C order at (100).

Case to be tried de novo.
Inquiry on 11th, 12th, 17th June, 1946.
Intld. V. E. R.
A.D.J.

The Legal Secretary calls for record in above
case for reference and return.

Send.
Intld. V. E. R.

A.D.J.

Sent.

AMr. J. S. Paranavitane for petitioner moves
that the enquiry fixed for June 11, 12 and 17 be
postponed and three dates be fixed for enquiry
after 31-8-46 as Counsel is on State duty.

Call on 31-5-46,
Intld. V. E. R.

A.D.J.

Mr. J. S. Paranavitane for Petitioner.

Mr. J. A, W, Kannangara for Objector.

Mr. E. L. Gomes for Intervenient.

Case called—wvide (107)

Vide proceedings. Call case on 7-6-46 to fix
date of inquiry.

Sgd. V. E. RAJAKARIER,
A.D.J.

Mr. J. S. Paranavitane for Petitioner.
Mr. J. A. \W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenient.
Case called for fresh dates of inquiry.
Call on 10-6-46.

Sgd. V. E. RAJAKARIER,
A.D.J.
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(110)
10-6-46

(111)
11-6-46

(112)
17-6-46

(113)
30-8-46

(114)
25-9-46
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Case called—wvide (108) and above order—
to fix fresh dates of inquiry.

Inquiry refixed for 10th, 11th, 12th and 16th
September, 1946.

Sgd. V. E. RAJAKARIER,
A.D.J.

Mr. Advocote E. G. Wickremenayake for
Objector. He is informed of the change of the
date of inquiry. Inquiry refixed 27th Septem-
ber, 1946 and 1st, 2nd and 3rd October, 1946.
Mr. Wickremenayake states he will communi-
cate the order to the Proctor for other parties.
Office to inform proctors for parties.

Intld. V. E. R.
A.D.J.

Letters written to Proctors.

Mr. E. L. Gomes Proctor for 1lst and 2nd
Intervenients moves that Medical Superintendent
General Hospital Colombo, be authorised to
issue a certified copy of the Bed-Head Ticket
of the deceased in this case as this document is
very material for this case.

1. Copy authorized.
2. Serve a copy of this order.

Intld. oo,

Mr. J. S. Paranavitane, Proctor for petitioner
as the petitioner is very ill, moves that the
inquiry in this case fixed for the 27th September
and 1st, 2nd and 3rd October be postponed.

Mr. Kannangara, Proctor for 1st respondent
receives notice and objects and moves that this
be called on 26-9-46. Mr. Gomes, Proctor for
2nd and 3rd respondents receives notice.

Call case on 26-9-46.

Intld. N. S.
A.D.J.
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(115)
26-9-46.

(116)
1-10-46.

(117)
30-1-47.

(118)
5-2-47.

25

No. 1

Journal

Mr. ]J. S. Paranavitane for Petitioner— Entries

present.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenients—absent.
Case called—wvide order at (114).

Mr. Advocate Gooneratne with Mr. Advocate
Jayawardene instructed by Mr. Kannangara for
Objector.

Mr. Gomes for Intervenients—absent.

Mr. Paranavitane submits medical certificate.

Inquiry cannot proceed on.................... 27th.

Call on Ist October which is the next date of
inquiry when an appropriate order for costs of

27th will be made.
Intld. N. S.

A.D.J.

Mr. J. S. Paranavitane for Petitioner.

Mr. J. A. W. Kannangara for Objector.

Mr. E. L. Gomes for Intervenient.

Inquiry.

Vide proceedings.

Inquiry postponed for 5th and 7th February,

1947.
Intld. N. S.

A4.D.J.

4 sup. issued on petitioner’s list on witnesses
Nos. 3, 4, 7 and in (39) and 6 in (34).

Mr. J. S. Paranavitane for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenients.
Inquiry.

Vide proceedings.

Inquiry postponed for 7th and 11th July,
1947.
Intid. S. C. S.

A.D.J.

-12-42 to
10-5-51.
~—continued
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Joul;rx?z;ll (119)

Entries 1-3-47. Objector’s bill of costs of inquiry on 11-6-46
9-12-42 to

10-5.51. taxed at

—continued Incurred Rs. 262/54.

(120)
15-3-47.  Objector’s bill of costs for 27-9-46 and 1st
to 3rd October, 1946 taxed at
Incurred Rs. 563/91.
(121)
15-3-47.  Intervenient's bill of costs for 27-9-46 and 1st
to 3rd October, 1946 taxed at
Incurred Rs. 409/25.
Intld. .o,
(122)
2-7-47. Proctor for respondents files respondents’
additional list of witnesses.
Proctor for petitioner received notice.

File.
Intid. S.C.S.
A.D.J.
(123)
4-7-47. SS. to witnesses No. 5 in motion 39 issued by
petitioner.
(124)
7-7-47. Mr. J. S. Paranavitana for petitioner.

Mr. J. A. W. Kannangara for Objector.

Mr. E. L. Gomes for Intervenients.

Inquiry.

As I am not feeling well enough to take this
case up for hearing I propose commencing on
Wednesday 9th July. I have been down with
fever the whole of last week and am completely
unfit to go on with a heavy case. Learned
Counsel who appear for the petitioner are pre-
sent and agree.

Intld. N.S.

9-7-47. Inquiry.
Vide proceedings.
Adjourned for 10-7-47.
Intld. N.S.
A.D.J.
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(126)
10-7-47.

(127)
14-7-47.

(128)
14-7-47.

(129)
14-7-47.

(130)
17-9-47.

(131)
19-9-47.

27

\djourned inquiry.

Vide proceedings.

Inquiry adjourned for 22nd, 23rd, 24th, 25th
and 26th September, 1947.

Intld. N.S.
A.D.J.

Mr. J. A. W. Kannangara for respondents
tenders the following additional list of witnesses
on behalf of the respondents and moves for
summons on them.

Proctor for petitioner received notice and copy
and has cause to shew.

Allowed.
Intld. N. S.
A.D.]J.

Mr. J. A. W. Kannangara for respondents
with reference to the respondents additional
list of witnesses filed by him on 1-7-47 and also
list No. 52 moves that Court do allow summons
to issue on the parties mentioned in the said
two lists.

Allowed.

Intld. N.S.

A.D.J.

Mr. J. A. W. Kannangara for respondents
tenders an additional list of witnesses on behalf
of the respondents and moves for summons on
them.

Proctor for Extr. received notice.
Issue SS.
Intld. N.S.
A.D.J.

SS. to witness No. 6 in petitioner’s list 34
issued to Kalutara.

SS. to witness No. 1 in 122 and No. 2 in 32
issued to Kalutara,
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Toumal (132)
Pntries 22-9-47.  Mr. ]. S. Paranavitane for petitioner.
10-5-51 Mr. J. A. W. Kannangara for Objector.
—continued
Mr. E. L. Gomes for Intervenients.
Inquiry.
Vide proceedings.
Adjourned for 23-9-47.
Intld. N.S.
A.D.J].
(133) - 10
23-9-47.  Adjourned inquiry.
Vide proceedings.
Adjourned for 24-9-47.
Intld. N.S.
A.D.]J.
(134)
24-9-47.  Adjourned inquiry.
Vide proceedings.
Adjourned for 25-9-47.
Intld. N.S. 20
A.D.].

(135)

26-9-47.  Adjourned inquiry.
Vide proceedings.
Inquiry adjourned for 27th, 28th November,
1947, and. 2, 3, 9 and 16th December, 1947,

Intld. N. S.
A.D.]J.

(136)

1-10-47. Mr. J. S. Paranavitana for petitioner files 30
additional list of witnesses and moves for
saummons on them.

Proctor for respondent consents.
Obtain certified copy. Subject to this allowed.

Intld. N.S.
A.D.].
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(137) Jouimd
6-10-47.  Mr. J. S. Paranavitane for petitioner moves Entries

that the impounded will be made available to jge.ss

him and copy will be made in the presence of —continued
an officer of Court.

Allowed in the presence af Secretary.

Intld. N.S.

A.D.J.
(138)

27-11-47. Mr. ]J. S. Paranavitana for petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L.. Gomes for Intervenient.
Adjourned Inquiry.
Vide proceedings.

Adjourned for 28-11-47.
Intld. N. S.
A.D.]J.
(139)
28-11-47. Adjourned Inquiry.
Vide proceedings.
Adjourned for 9th and 19th December, 1947.

Intld. N. S.

A.D.J.
(140)

9-12-47.  Mr. J. A. Paranavitane for Petitioner.

Mr. J. A. W. Kannangara for Objector.

Mr. E. L. Gomes for Intervenient.

Adjourned inquiry

Appearances as on last date.

Vide j.e. 28-11-47.

Inquiry 19-12-47.

Intld. D. A L.
A.D.J.

(141)

15-12-47. Mr. . S. Paranavitane requests that an order
be issued to produce the records as they will be
required on 19th instant to the D. J., Kalutara.

Cite Secretary, D. C. Kalutara.

Intld. N.S.
A.D.J].
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16-12-47.

(143)
19-12-47.

(144)
6-2-48.

(145)
23-6-48.

30

SS. issued on Secretary D. C. Kalutara.

Mr. J. S. Paranavitane for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenient.
Adjourned enquiry.

Vide proceedings.

Further hearing for 6-2-48.

Intld. N. S.
A.D.J.

Mr. J. S. Paranavitane for Petitioner.
Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenient.
Adjourned enquiry.

Vide proceedings.

Further hearing for 28th, 29th and 30th June,
1948.

Intld. N. S.
A.D.]J.

Proctor for 1st and 2nd Intervenients moves
that the Court may be pleased to postpone
this inquiry for some other date convenient
to court, in view of the reasons stated in the
motion.

Counsel has seen me. He did not expect the
case before the S. C. to last so long when he
accepted the original date. His junior is no
longer available. New counsel will find it
difficult to proceed without getting full instruc-
tions. As there appears to be no time for this
purpose and as all parties have consented, I
allow the application.

Call 28-6 to fix date.
Intld. N. S.
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Mr. . S. Paranavitane for Petitioner—abserit.

Mr. J. A. W. Kannangara for Objector—
absent.

Mr. E. L. Gomes for Intervenient—present.
Call case to fix date.

Mr. Advocate H. W. Jayawardene instructed
by Mr. Kannangara for Objector.

It is agreed that intervenient and Objector
should pay petitioner 30 gu. as costs.

Inquiry for 1st, 2nd and 3rd September.
Intld. N. S.

SS. to witness No. 6 in (14) issued to
Balapitiya.

Mr. J. S. Paranavitane for Petitioner.

Mr. J. A. W. Kannangara for Objector
instructed by Mr. Advocate H. W. Jayawardene.

Mr. E. L. Gomes for Intervenient.
Inquiry postponed for 2-9-48.
Vide proceedings.
Intld. N. S.
A.D.J.

SS. to witness No. 2 in (52) issued to
Alutgama,

SS. handed to Proctor for service.

Mr. J. S. Paranavitane for Petitioner.

Mr. J. A. W. Kannangara for Objector
instructed by Mr. Advocate H. W. Jayawardene.

Mr. E. L. Gomes for Intervenient.
Inquiry.
Vide proceedings.

Addresses on 28th September and Ist
October.
Intld. N. S.

A.D.J.
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(151)
28-9-48,  Mr. J. S. Paranavitane for Petitioner.

Mr. J. A. W. Kannangara for Objector.
Mr. E. L. Gomes for Intervenient.

Addresses.
Vide proceedings.
Further addresses on 1-10-48.
Intld. N. S.
A.D.J.
(152)
1-10-48.  Appearances as above,
Further addresses.
Vide proceedings.
Judgment on 15-11-48.
Intld. N. S.
A.D.J.
(153)
20-10-48. Documents marked R37, R39, R40 and R42
filed.
(154)
7-12-48. | Documents marked P46 and P47 filed with
ist.
(155)

21-12-48. Proctors informed that judgment in this case
will be delivered on 17-1-49 at 10-45 a.m.

(1306)

21-12-48. C. E. D. requires this record for reference

and he undertakes to return same within a week
of its receipt.

Forward record to be returned before 10-1.

Intld. D. A. L.
A.D.].

(157)
17-1-49. Mr. ]. S, Paranavitane for Petitioner.

Mr. J. \. W. Kannangara for Objector.

Mr. E. L. Gomes for Intervenient.

Judgment filed.

I accordingly declare the will proved and

admit it to probate. The S. C. has left the
question of costs of the previous trial to this
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Court. As petitioner has succeeded in these
proceedings it is my view that he would be
entitled to the costs of all steps and proceedings
that had been taken in order to vindicate his
right. I accordingly allow him the costs of the
earlier proceedings as well as those of the
present proceedings.

Pronounced in open court in the presence of
Mr. Rasanathan.

Mr. Gomes takes notice on behalf of Mr.
Kannangara also Mr. V. Siriwardene 1st
respondent is also present.

Intld. N. S.
A.D.].

Mr. J. A. W. Kannangara, Proctor, for
respondent files petition of appeal against the
order of Court dated 17-1-49 and moves that
the same be accepted.

2. He also supplies stamps to the value of
Rs. 27/- for certificate in appeal (2) stamps to
the value of Rs. 75/- for judgment of S. C. (3)
Rs. 31/80 for service of notice of security in
appeal, on respondents (4) notice under s. 756
of the Code and (5) application for typewritten
copies of the record for purposes of appeal
and moves that the petition of appeal be
accepted and that a deposit order for Rs. 36/-
being the cost of 2 typewritten copies be issued.

Proctors for petitioners respondents added
respondent—respondent  and  intervenients
respondents—respondents have received notice
and proctor for intervenients respondents—
respondents waive security and notice of appeal
and all other notices in connection with this
appeal.

1. File.
2. Issue D. O. for Rs. 36/-.
3. Issue notice of security for 28-1-49.

Intld. N. S.
A.D.J.
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Notice of security issued on petitioner
respondent to Fiscal Kalutara and notice on
added respondent respondent issued to Fiscal
W. P. Returnable forthwith.

Intld. o

Paying-in-Voucher for Rs. 36/- issued.

Mr. J. A, W. Kannangara for respondent.

Mr. N. J. S. Cooray for added respondent and
appellant respondent.

Mr. E. L. Gomes for Intervenients respon-
dents.

Mr. J. S. Paranavitane for petitioner respon-
dents.

1. Notice of security on petitioner respon-
dent is not served. Proctors have
received notice for today. Mr. Gomes
present and waives security.

2. Notice of security on added respondent
respondent is served.

Mr. Paranavitane is absent.
Security offered is accepted.
Issue D/N for Rs. 500/-.

Issue notice of appeal on bond being
perfected for 24/2.
Intld. N. S.

Paying-in-voucher for Rs. 200/- entered.

Proctor for respondent appellant tenders
security bond duly perfected with K. R. for
Rs. 500/- and K. R. for Rs. 36/- being fees for
typewritten copies. He also tenders notice of
appeal.

1. File bond and K. R.

2. Issue notice of appeal for 24/2.

Intld. N. S.
A.D.]J.
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(164)
11-2-49.

(165)
24-2-49,
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Notice of appeal issued on Mr. J. S. Parana-
vitane Proctor for petitioner respondent and
on Mr. N. J. S. Cooray, Proctor for added
respondent—respondent.

Proctor for petitioner files petition and
affidavit of the petitioner and moves that the
court be pleased :—

(a) To make order under s. 671 of the C. P.
C. appointing a receiver to take charge
of the estate of the deceased, or in the
alternative

(b) to appoint an administrator pendente
lite

(c) to direct the respondents to file the
accounts for the period since the death
of the deceased to date and to bring into
Court any unexpended balance, and

(d) for costs of this application.
He also files a minute of consent from the

devisees who have expressed their willingness to
this application.

Proctor for respondent received notice and
moves that he may be given a date to file
objections three weeks hence.

Objections for 10-3-49.

Intld. N. S.
A.D.J.

1. Mr. J. A. W, Kannangara for respondent
appellant.

2. Mr. N. ]J. S. Cooray for added respondent
respondent.

3. Mr. E. L. Gomes for Intervenients
respondents.

4. Mr. ]J. S. Paranavitane for petitioner
respondent.

Notice of appeal served on proctors 2 and
4 and they are absent.

Forward record.

Intld. N.S.

No. 1
Journal
Entries
9-12-42 to’
10-5-51

—continued



No. 1
Journal
Entries
9-12-42 to
10-5-51.
—continued

(166)

10-3-49.

(167)

11-3-49.

(168)

14-3-49.

(169)

28-3-49.

(170)
1-4-49.

(171)

14-5-49,

(172)

14-7-49.

36

Mr. J. S. Paranavitane for petitioner.
Mr. J. A. W. Kannangara for respondent.
Objections (vide ]. E. (164).
File.
Inquiry on 14-7.
Intld. N. S.

Proctor for petitioner respondent applies
for two copies of the record and moves for a
paying-in-voucher for Rs. 16/-.

Issue paying in voucher for Rs. 16/-

Intld. N. S.
A.D.]J.

Paying in voucher for Rs. 16/~ entered.

C. E. D. requires this record for.reference for
estate duty purposes.

Forward to be returned in a week as record
has to be sent to S. C.

Intld. .

Record forwarded to C. E. D.
K. R. for Rs. 16/- filed.

Inquiry.
Mr. J. S. Paranavitane for Petitioner.
Mr. J. A. W. Kannangara for Respondent.
Vide (164) and (166).
Vide proceedings.
Inventory and bond on 8-9-49.
Accounts on 20-10-49,
Intld. N. S.
A.D.J.
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ournal
14-7-49.  Proctor for petitioner files the petitioner’s Entries
list of witnesses and documents in this case jgae1 ™
and moves for summons on the witnesses. —continued
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(174)
8-9-49.

(175)
13-9-49.

(176)
20-10-49.

(177)
10-11-49.

He also files postal receipt No. 643 in view
of the fact that he has posted a copy to enable
the proctor for respondent to receive notice.

1. File.
2. Cite.
Intld. N. S.
A.D.J.

Mr. ]J. S. Paranavitane for petitioner.
Mr. J. A. W. Kannangara for respondent.
(1) Inventory and Bond filed.
Issue letters.
Intld. N.S.
4. D.J.

Letters (Pendents lite) entered.
Accounts 20-10-49.

Mr. J. S. Paranavitane for petitioner.
Accounts—handed by adm.
Respondent moves for time to consider.
On 10-11.

Intld. L. W. deS.
A.D.J.

Mr. J. S. Paranavitane for petitioner.
Mr. J. A. W. Kannangara for respondent.

Respondent’s objections, if any, to the
accounts filed.

Mr. Advocate Navaratnarajah for the peti-
tioner wants a date to hle objections to the
receiver’s accounts.

Objections on 8-12.
Intld. N.S.
A D.J.
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No. 1 (178)

Journal

{otries 8-12-49.  Mr. J. S. Paranavitane for petitioner.
105 ed. Mr. J. A. W. Kannangara for respondent.
Objections filed.
Inquiry on 18-5.
Intld. N.S.

(179)
16-1-50. Vide (165)
Send case to S. C.

Call for the record from S. C. for inquiry re 10
(178) before that date.

(180)

17-1-50.  Record sent to S. C, with Vol. 11, III and IV,
and Ledger books P42/ R6 and R14.

Intld....cvvrinininne.
(181)
18-5-31.  Inquiry.
Mr. J. S. Paranavitane for petitioner. 20
Mr. J. A. W. Kannangara for respondent.
Vide proceedings.
Intld..coooinin,
A.D.J
(182)

10-5-51.  Vide S. C. judgment filed.
Appeal dismissed with costs.
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No. 2
Petition of the Petitioner
IN THE DISTRICT COURT OF COLOMBO.

In the matter of the Last Will and Testament
of Katri Aratchige Don Frederick Siriwardene
of “Siri Nivasa” Walagedera in Iddagoda Pattu
of Pasdun Korale West deceased,

Testy. Jurn.
No. 10277
Value Rs. 91,285/-

ARATCHI APPUHAMILLAGE DON
CARTHELIS APPUHAMY of Walagedera

Aaforesaid.......ooooviieieeees e Petitioner.

Us.

1. KATRI ARATCHIGE DON VELIN
SIRIWARDENE of Kolahekada in
Katugahahena in Iddagoda Pattu of
Pasdun Korale West................... Respondent.

2. THE COLOMBO BUDDHIST THEO-
SOPHICAL SOCIETY LTD., of
Buddhist Head Quarters, Norris Road,
Colombo.......cccoeeiinne, Added-Respondent.

On this 8th day of December, 1942.

The Petition of the Petitioner abovenamed appearing by his
Proctor, John Samuel Paranavitane, states as follows :—

1.

Katri Aratchige Don Frederick Siriwardene, the deceased
abovenamed, died on the 12th day of October, 1942, at the
General Hospital, Colombo, within the jurisdiction of this
court.

The said Katri Aratchige Don Frederick Siriwardene executed
his Last Will and Testament on the 5th day of October,
1942, (herewith filed marked ‘A’) whereby the said deceased
duly appointed the Petitioner Managing Executor in connec-
tion with all matters therein mentioned.

The intestate heirs of the deceased are (1) Katri Aratchige
Don Velin Siriwardene of Kolahekada aforesaid (the respon-
dent abovenamed), (2) Katri Aratchige Emy Nona of
Katugahahena in Pasdun Korale West (step-brother and
step-sister), (3) Katri Aratchige Premawathie Siriwardene,
(4) Piyasena Siriwardene, (5) Edwin Lionel Siriwardene,
(6) Upali Weinman Siriwardene, (7) Puspa Aileen

No. 2
Petition
of the
Petitioner
8-12-42
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Siriwardene, and (8) Nandasena Siriwardene (children of a
predeceased step-brother K. David Siriwardene) (9) Cecilia
Kannangara, (10) Emmie Nona Siriwardene, (11) Aselin
Nona Kannangara, and (12) Joselyn Nona Kannangara
(children of a predeceased step-sister Jane Nona Siriwardene)
(13) Katri Aratchige Cecilia Siriwardene, and (14) Katri
Aratchige Lily Siriwardene (step-sisters) and devisees under
the Will both of Walagedera aforesaid.

Of the heirs abovenamed K. Velin Siriwardene has applied to
this Court in Testamentary Proceedings No. 10238 for grant
of Letters of Administration to the estate of the deceased
Testator as of an intestacy and is accordingly made a Respon-
dent to these proceedings.

Full and true particulars of the property left by the deceased,
so far as the Petitioner has been able to ascertain the same,
are given in the Schedule to the Affidavit which this Petition
supports. The said property is of the aggregate value of
Rs. 91,285/-.

The Petitioner claims to be entitled to administer the said
Estate and to have Probate of the said Last Will and Testa-
ment dated the 5th day of October, 1942 issued to him as
the sole Executor therein-named.

Wherefore the Petitioner prays

1.

for an order declaring the said Last Will and Testament
dated 5th October, 1942, proved.

that he may be declared Executor of the said Last Will and
Testament dated 5th October, 1942, and that Probate thereof
be issued to him accordingly, and

for costs of these proceedings and for such other and further
relief in the premises as to this court may seem meet.

Sgd. J. S. PARANAVITANE,
Proctor for Petitioner.
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No. 3.

Affidavit of the Petitioner

IN THE DISTRICT COURT OF COLOMBO.

Testy.
Jurisdiction.

No. 10277

Value Rs. 91,285/-.

In the matter of the Last Will and Testament
of Katri Aratchige Don Frederick Siriwardene
of “Siri Nivasa” Walagedera in Iddagoda
Pattu of Pasdun Korale West, deceased.

ARATCHI APPUHAMILLAGE DON CAR-
THELIS APPUHAMY of Walagedera afore-
SAL. i Petitioner.

vs.

KATRI ARATCHIGE DON VELIN SIRI-
WARDENE of Kolahakade in Katugahahena
in Iddagoda Pattu of Pasdun Korale West
.............................................................. Respondent.

I, Aratchi Appuhamillage Don Karthelis Appuhamy of Walagedera
aforesaid, not being a Christian, do solemnly sincerely and truly affirm
and declare as follows :—

1. I am the petitioner abovenamed.

2. Katri Aratchige Don Frederick Siriwardene, the deceased
abovenamed, died on the 12th day of October 1942 at the
General Hospital, Colombo, within the jurisdiction of this

Court.

3. The said Katri Aratchige Don Frederick Siriwardene executed
his Last Will and Testament on the 5th day of October 1942
(herewith filed marked ‘A’) whereby the said deceased duly
appointed me managing Executor in connection with all
matters mentioned in the said Will.

4. The intestate heirs of the deceased are (1) Katri Aratchige
Don Velin Siriwardene of Kolahekade aforesaid (the Ist
respondent abovenamed) (2) Katri Aratchige Emy Nona of
Katugahahena in Pasdun Korale West (stcp-brother and
step-sister) (3) Katri Aratchige Premawathie Siriwardene (4)
Piyasena Siriwardene (5) Edwin Lionel Siriwardene (6) Upali
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Weinman Siriwardene (7) Puspa Ailen Siriwardene and (8)
Nandasena Siriwardene (children of a predeceased step-
brother K. David Siriwardene} (9) Cecilia Kannangara (10)
Emmie Nona Siriwardene (11) Aslin Nona Kannangara and
(12) Joselyn Nona Kannangara (children of a predeceased
step-sister Jane Nona Siriwardene) (13) Katri Aratchige
Cecilia Siriwardene and (14) Katri Aratchige Lily Siriwar-
dene (step-sisters) and devisees under the Will both of
Walagedera aforesaid.

Of the heirs abovenamed K. Velin Siriwardene has applied to
this Court in Testamentary proceedings No. 10238 for grant
of Letters of Administration to the Estate of the deceased
testator as of an intestacy and is accordingly made a respon-
dent to these proceedings.

Full and true particulars of the property left by the deceased,
so far as [ have been able to ascertain the same, are given in
the schedule hercto. The said property is of the aggregate
value of Rs. 91,285/-.

I claim to be entitled to administer the said Estate and to
have Probate of the said L.ast Will and Testament dated the
5th day of October 1942 issued to me as the sole Executor

therein-named.

The Schedule above referred to.
Moveable Property

Rs. cts.
Value of household furniture 2,800 00
Value of 7 tons of Plumbago 2,100 00
Value of crockery and cutlery 200 00
Value of two elephant tusks 325 00
Value of 2 carts 100 00
Value of 4 bulls 70 00
Value of 4 rubber rollers 1,300 00
Value of rubber in hand 620 00
Value of 150 bags of paddy 825 00
Cash in hand 600 00

8,940 00

———e
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Immovable Property
Lands at Walagedera

All that and these the house aund premises
called “Siri Niwasa’ (comprising five allot-
ments of land called Delgahalanda alias
Alubogahalanda and Galwattewatte, Galwatta
alias Gediwatta and Galwattewatta) together
with the three boutiques and the rubber
pla,nt;ations thereon situated at Walagedera
in Iddagoda Pattu of Pasdun Korale West
in extent 16 acres

An allotment of land called Delgahalanda
Udumulla alias Waturawaketiya lot No. 45
situated at Walagedera aforesaid in extent
Al RO. P13. Value

An allotment of land called Delgahawatte
Deniya alias Egodawatte Deniya situated at
Walagedera aforesaid in extent 8 perches.
Value .

An allotment of land called Waturawa lot
No. 46 situated at Walagedera aforesaid and
containing in extent 6 acres. Value

An allotment of land called Waturawa lot
No. 47 situated at Walagedera in extent
2 roods. Value

An allotment of land called Waturawa lot
No. 49 situated at -Walagedera in extent
1 rood. Value

An allotment of land called Waturawa lot
No. 50 situated at Walagedera aforesaid and
containing in extent 3 roods. Value

An allotment of land called Waturawa lot
No. 51 situated at Walagedera aforesaid and
containing in extent 3 roods. Value

An allotment of land called Kebelleduwewela
lots Nos. 41 and 42 situated at Walagedera
aforesaid and containing in extent 5 acres
1 rood. Value

An allotment of land called Manekettawela lot
No. 53 situated at Walagedera aforesaid in
extent 2 acres. Value

An allotment of land called Kebelloaduwewela
situated at Walagedera aforesaid in extent
1 acre 2 roods. Value

30,000

300

20

1,200

100

50

150

150

1,100

300

150

cts.

00

00

60

00

00

00

00

00

00

00

00 8,940 00
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An allotment of land called Polduwewela situ-
ated at Walagedera aforesaid in extent. A.1
R.3 P.16. Value

An allotment of land called Polduwa situated
at Walagedera aforesaid in extent one acre.
Value

An allotment of land called Polduwa situated
at Walagedera aforesaid and containing in
extent 4 acres. Value

The 2 allotments of land called Pahala Watu-
rawa lot No. 59 and Pahala Waturawa lob
No. 60 situated at Walagedera aforesaid and
containing in extent 1 acre. Value .

An allotment of land called Maneketta Pahala
Kattiya situated at Walagedera aforesaid in
extent 2 perches. Value

An allotment of land called Pahala Waturawa
Kattiya situated at Walagedera aforesaid in
extent 1 rood. Valve

An allotment of land called Delgahalande
Udumulla alias Waturawa Kattiya situated
at Walagedera aforesaid in extent one acre.
A1 R.0 P.0. Value

An allotment of land called Delgahalande
Narangastuduwa situated at Walagedera
aforesaid in extent two roods and thirty-two
perches. A.0 R.2 P.32. Value

An allotment of land called Dewenigurugewatte
alias Godaporagatawatta situated at Wala-
gedera aforesaid in extent A.0 R. 2 P.16.
Value

An allotment of land called Delgahalande alias
Molpeddagahawatta situated at Walagedera
aforesaid in extent three acres. A.3 R.0 P. 0.
Value

An allobment of land called Kirimettiyadeniya
gituated at Walagedera aforesaid in extent
A.5 R.3 P.20. Value

An allotment of land called Polduwetuduwe
situated at Walagedera aforesaid in extent
A.1 R.3 P.09. Value

An allotment of land called Polduwedeniya
situated at Walagedera aforesaid in extent
twenty perches. A.0. R.0 P.20. Value-...

Rs. ets.

300 00

200 00

600 00

150 00

1,400 00

400 00

300 00

250 00

2,000 00

4,500 00

1,400 00

200 00

10

20

30

40



10

20

30

40

25.

26.

7.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

45

An allotment of land callad Polduwe miduwa
sibuated at Walagedera aforesaid in extent
two roods. Value .

Anallotment of land called Kalutuduwa situated
at Walagedera aforesaid in extent two acres.
Value

An allotment of land called Parakattiyamulla
situated at Walagedera aforesaid in extent
A.0 R.2 P.0. Value

An allotment of land called Delgahawattedeniya
situated at Walageders in extent ten perches.
Value

An allotment of land called Delgahawatte
situated at Walagedera aforesaid in extent
thirty-six perches. Value

An allotment of land called Millagaha Kattiya
situated at Walagedera and containing in
extent one acre. A.1 R.0 P.0. Value...

An allotment of land called Millagaha Kattiya
situated at Walagedera aforesaid in extent.
A.2 R.1 P.07. Value

An allotment of land called Keenawariyamulla
situated at Walagedera aforesaid in extent
one and a half acres. A, 1 R. 2 P.O0.
Value

An allotment of land called Getapussegoda-
lande situated at Walagedera aforesaid in
extent one acre. A.1 R.0 P.0. Value.-.

An undivided tive-seventh (5/7) share of the
land called Getapussegodalanda aforesaid
gituated at Walagedera and containing in
extent. A.2 R.2 P.25. Value

An allotment of land called Bataketiyawatta
situated at Walagedera aforesaid in extent
one acre two roods and ten perches. A.1
R.2 P.10. Value

Ap undivided 22/27 share of Dolabodawatta
gituated at Walagedera aforesaid in extent.
A.8 R.1 P.24. Value

An allotment of land called Pelangahawatta
alias Batuwatta situated at Walagedera
aforesaid in extent. A.1 R.2 P.10 Value...

Rs. cts.

200 00

1,500 00

400 00

40 00

100 00

600 00

1,000 00

1,200 00

400 00

500 00

750 00

800 00

200 00

No- 8
Affidavit of
the Peti-
tioner
8-12-42
—continued.
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38.

39.

40.

41,

42,

43.

44.

45.

46.

47.

48.

49.

46

An aliotment of land called Puwakwatheduwe-
watta alias Godaporagahawatta situated at
Walagedera aforesaid in extent one acre one
rood. A.1 R.1 P.0. Value

An allotment of Iand called Getapussegodella-
watta alins Paulukattiya situated at Wala-
gedera aforesaid in extent A.0 R.1 P.O06.
Value

An allotment of land called Kajugahawatta
situated at Walagedera aforesaid in extent
A.0 R.2 P.05 Value

An undivided 2/3rd share of the land called
Potuwita Mulledeniya alins Kosgahaowita
situated at Walagedera aforesaid in extent
A.0 R.O0 P.36. Value .

An allotment of land calleed Diriture-watta
situated at Walagedera aforesaid in extent
tworoods. A.0 R.2 P.0. Value

An allotment; of land called Kosgahadeniya
alias Kajugahawatta situated at Walagedera
aforesaid in extent thirty perches. A.O0
R.0 P.30. Value

An allotment of land called Saputantriyawatta
situated at Walagedera aforesaid in extent
one acre. Value .

An allotment of land called Godaporagahawatte
situated at Walagedera aforesaid in extent
two roods and thirty one perches. A.O0
R. 2 P.31. Value

Lands at Henpita

An allotment of land called Palle owita (Lots
6 & 7) situated at Henpita in Iddagoda Pattu
of Pasdun Korale West in extent A.2 R.O0
P. 21. Value

An undivided % share of the land called Kollu-
godawatta situated at Henpita aforesaid in
extent twenty-eight perches. A.0 R.0 P, 28.
Value

An allotment of land called Andiyamullewatta
situated at Henpita aforesaid in extent A. 0
R.0 P. 12. Value

An undivided % share of the land called Maha-
watta alias Kehelgahawatta situated at
Henpita aforesaid in extent A.0 R.0 P.28.
Value

Rs. ects.

200 20

25 00

125 00

50 00

75 00

20 00

200 00

150 00

400 00

20 00

10 00

20 00

10
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52.

53.

54,

58,

56,

89,

60.

61.

47

Laad at Kurudippita

An allotment of land called Gorakagahawela
situated at Kurudippita in Iddagoda Pattu
aforesaid and containing in extent A.1 R.1
P.20. Value '

An allotment of land called Keenegaha owita
situated at Kolahekada in Iddagoda Pattu
aforesaid in extent A. 1 R. 1 P. 30. Value...

An allotment of land called Delgahawalagawa
owita situated at Kolahekada aforesaid in
extent thirty-two perches A.0 R.0 P.32.
Value

An allotment of land called Galkatiya hene
kumbura situated at Kolahekada aforesaid in
extent A. 6 R.3 P. 34. Value

An allotment of land called Kebelladuwa situ-
ated at Kolahekada aforesaid in extent ten
perches. Value

An allotment of land called Ketakerellagaha-
watbtepita kattiya situated at Kolahekada
aforesaid in extent one rood and twenty-three
perches A. 0 R. 1 P. 23. Value

An allotment of land called Ketakerellagaha.-
watta situated at Kolahekada aforesaid in
extent two roods and ten perches A.0 R. 2
P. 10. Value ..

An allobment of land called Ambagahawatta
alliessa situated at Kolahekada aforesaid in
extent ten perches A. 0 R. 0 P. 10. Value...

An allotment of land called Galketiyehena
Aswedduma Kumbura situated at Kolahekada
aforesaid in extent A. 2 R.2 P.0. Value...

An allotment of land called Galketiyadurewatte
situated at Kolahekada aforesaid in extent
one rood and twenty-three perches. A.0
R.1 P.23. Value

An allotment of land called Millagahawatta
situated at Kolahekada aforesaid in extent
two roods. Value

An allotment of land called Duwewatta situated
at Kolahekada aforesaid in extent twenty-six
perches A. 0 R. 0 P. 26. Value

An allotment of land called Henpolawatta
situated at Kolahekada aforesaid in extent
twenty perches. A.0Q0 R.0 P.20. Value...

Rs. cts.

200 00

300 00

30 00

1,400 00

40 00

200 00

100 00

15 00

1,500 00

150 00

100 00

20 00

20 00

No. 3.
Affidavit of
the Peti-
tioner
8-12-42
—continued
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63.

64.

65.

66.

6.

68.

69.

70.

71.

72.

73.

74.
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An allotment of land called Hikgahawatta
situated at Kolahekada aforesaid and contain-
ing in extent A. 1 R.1 P. 29. Value

An allotment of land called Narangahalanda
situated at Kolahekada aforesaid and contai-
ning in extent A.1 R. 2 P. 4. Value

An allotment of land called Gorakagahawatta
situated at Kolahekada aforesaid in extent
three roods and twenty perches. A.0 R.3
P. 20. Value

An undivided % share of the land called Kahata-
gahawatta Pittakalliya situated at Kolahekada
aforesaid and in extent two roods and eighteen
perches. A.0 R.2 P.18. Value

An undivided 3 share of the land called Atahan-
hewatta situated at Kolahekada aforesaid in
extent three roods and twelve perches A.0
R. 3 P.12. Value

An aHotment of land called Lattawatta situ-
ated at Kolahekada aforesaid in extent one
rood. A.0 R.1 P.0. Value

An allotment of land called Nattawagahawatta
situated at Kolahekada in extent A.0 R. 2
P. 20. Value

Land at Pallegoda

An allotment of land called Kajugaha owita
alias Galabodawatta situated at Pallegoda in
Iddagoda Pattu aforesaid in extent one acre
three roods and twenty perches. A.1 R. 3
P. 20. Value

An allotment of land called Uggalakanda
Pauladeniya situated at Pallegoda in extent
three acres. Value

An allotment of land called Gallanwiladuwe-
watbta situated at Pallegoda aforesaid in extent
twelve acres. A.12.R.0 P. 0. Value

An allotment of land called Kajugaha owita
alias Galabodawatta with three boutiques
situated at Pallegoda aforesaid in extent
onerood A.0 R.1 P.0. Value

Land at Meegama

An allotment of land called Hathhaul Kumbura
situated at Meegama in Iddagoda Pattu
aforesaid in extent thirty perches A.0 R.0
P, 80. Value

Rs. cts.

750 00

750 00

200 00

100 00

200 00

50 00

125 00

200 00

2,000 00

7,200 00

1,500 00

25 00
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40
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76.

10 77.

78.

79.

20

80.

81.

30

The foregoing aflidavit having been duly }
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An allotment of land called Tunhaul owita
situated at Meegama aforesaid in exent two
roods and twenty perches. A.0 R.2 P. 20.
Value

An allotment of land called Pandigewatta
situated at Meegama aforesaid in extent
thirty perches. A.0 R.0 P.30. Value ...

Land at Ladduwa

An allotment of land called Goiwala owita
sibuated at Ladduwa in Iddagoda Pattu
aforesaid in extent A.0 R.0 P.22. Value...

Land at Nauttuduwa

The rubber land called Kalukitulagodalanda
situated at Nawuttuduwa in Iddagoda Pattu
aforesaid in extent A.4 R.2 P.29. Value...

An allotment of land called Eragedarawatta
situated at Mora in Pasdun Korale East in
extent four acres. A.4 R.0 P.0. Value...

Land at Pussahena

The plumbago pit at Pussahena in Uniyawa in
Pasdun Korale West. Value

Land at Iftapana

The field called Medawila Karawa situated at
Ittapana in Iddagoda Pattu aforesaid in
extent ten acres. A. 10 R. 0 P. 0. Value...

Land at Kalawana
The rubber estate situated at Kalawana in the
District of Ratnapura in extent twelve acres
A.12 R.0 P. 0. Value

Value of half share of the Sundry Goods business

carried on as D, F. 8. and A. D. Carthelis

Appubamy at Induruwa.
TOTAL

Rs. cts.
60 00

30 00
150 00
4,500 00

1,500 00

1,000 00
500 60

2,000 00

200 00

91,285 00

read over and explained by me to the within Sgd. A. D. KARTHELIS
named affirmant in Sinhalesa his own native
language and he appearing to understand the Before me.

contents thereof wrote his signature affirming

f

40 to the truth thereof at COLOMBO on this 8th )
day of December 1942,

Sgd. L. H. DE KRETSER,

Comr. For Oaths,

No. 8
Affidavit of
the Peti-
tioner
8-12-42
—continued,
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No. 4

Affidavit of the Witnesses to the Last Will

IN THE DISTRICT COURT OF COLOMBO.

In the matter of the Last Will and Testament
of Katri Aratchige Don Frederick Siriwardena
of “Siri Nivasa”, Walagedera in Iddagoda
Pattu of Pasdun Korale West, deceased.

ARATCHI APPUHAMILLAGE DON
KARTHELIS APPUHAMY of Wala-
gedera........coou...... JOTURT OO Petitioner.

We, Don Sammy Jayasinghe of Walagedera in Iddagoda Pattu
of Pasdun Korale ‘West, Kamburawala Kankanange Allis alias Thomas
of Pahambagoda in Iddagoda Pattu aforesaid, Don Peter Jayasinghe
of Walagedera, Galatarage Don Handy Singho, Vel Vidane of Halwala
in Iddagoda Pattu, Induruwage Don Parlis Goonetilleke of Bodi-
maluwa, Bentota in Bentota Wallalawita Korale aforesaid, not being
?hristians. do solemnly, sincerely and truly affirm and declare as
ollows :—

L.

We are the witnesses to the Last Will and Testament of
Katri Aratchige Don' Frederick Siriwardene of Walagedera
in Iddagoda Pattu of Pasdun Korale West, in the District
of Kalutara, deceased, dated the 5th day of October, 1942.

On the said 5th day of October, 1942, we the said Don
Sammy Jayasinghe, K. Allis alias Thomas, D. P. Jayasinghe,
G. D. Handy Singho and I. D. P. Goonetilleke were person-
ally present at Galmatta in Walagedera aforesaid and saw
the said Katri Aratchige Don Frederick Siriwardene subscribe
his name to the paper writing marked ‘A’ now produced and
shewn to us and at the same time and place the said. Katri
Aratchige Don Frederick Siriwardene declared the same to
be his Last Will and Testament and in testimony thereof
and at the request of the said Katri Aratchige Don Frederick
Siriwardene and in the presence of one another we the said
Don Sammy Jayasinghe, Kamburawala Kankanange Allis alias
Thomas, Don Peter Jayasinghe, Galatarage Don Handy
Singho and Induruwage Don Parlis Goonetilleke subscribed
our names thereto and the signature of the.said Katri
Aratchige Don Frederick Siriwardene is in the handwriting of
the said Katri Aratchige Don Frederick Siriwardene and
our signatures in our respective handwriting.
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40
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3. We further make oath and say that the said Katri Aratchige , No &

Don Frederick Siriwardene, deceased, at the time of the of the

execution of the said Last Will and Testament appeared to z’gittl’l‘:b'ses

us to be of sound mind, memory and understanding. Last Will
4-12-42
The foregoing affidavit having been duly —continued

read over and explained to the within-
named affirmants in Sinhalese their own
native language by the Interpreter
Mudaliyar of D. C. Colombo and they
appearing to understand the contents
thereof wrote their signatures affirming
to the truth thereof at Colombo on the
4th day of December, 1942.

1. Sgd. D.S. JAYASINGHE

2. Sgd. In Sinhalese (K. D. THOMAS)

3. Sgd. D. P. JA\YASINGHE

4. Sgd. In Sinhalese (G. D. HANDY SINGHO)

5. Sgd. In Sinhalese (I. D. P. GOONETILLEKE)

Explained by me.

Sgd. ABDUL AZEEZ, Before me
Interpreter Mudlr. Sgd. C. EMMANUEL
D. C. Colombo. Justice of the Peace.
No. 5 No. 5
Order Nisi
Order Nisi 6-1-43

ORDER “NISI” DECLARING WILL PROVED &c
IN THE DISTRICT COURT OF COLOMBO.

ARATCHI APPUHAMILLAGE  DON
CARTHELIS APPUHAMY of Walagedera
in Iddagoda Pattu of Pasdun Korale

WESE.iiiicii e Petitioner.

vs.
Testamentary 1. KATRI ARATCHIGE DON VELIN
Jurisdiction SIRIWARDENE of Kolahekada in
No. 10277 Katugahahena in Iddagoda Pattu afore-
SAI.cceviriiiicieeecr e Respondent.

In the matter of the Estate of the late Katri Aratchige Don
Frederick Siriwardene deceased, of “Siri Nivasa” Walagedera in
Iddagoda Pattu of Pasdun Korale West.
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R This matter coming on for disposal before James Joseph Esq.

6143 Additional District Judge, Colombo on the 9th day of December, 1942,

—oontinued in the presence of Mr. ]J. S. Paranavitane, Proctor on the part of the
petitioner, and the affidavits of the abovementioned petitioner dated
8th December, 1942 and of the attesting witnesses dated 4th
December, 1942 having been read.

It is ordered that the Will of Katri Aratchige Don Frederick
Siriwardene, deceased, dated 5th October, 1942, the original of which
has been produced and is now deposited in this court, be and the same
is hereby declared proved unless the respondent or any other person or
persons interested shall on or before the 21st day of January, 1943
show sufficient cause to the satisfaction of this court to the contrary.

It is further ordered that the abovenamed petitioner is the
executor named in the said Will and that he is entitled to have
Probate of the same issued to him accordingly unless the respondent
or any other person or persons interested shall on or before the 21st
day of January, 1943, show sufficient cause to the satisfaction of this
court to the contrary.

This 6th day of January, 1943.
Sgd. S. C. SWAN,

Additional District Judge.

No. 6 No. 6

Motion
10-2-43 Motion

IN THE DISTRICT COURT OF COLOMBO.

In the matter of the Last Will and Testament
of Katri Aratchige Don Frederick Siriwardene
of “Siri Nivasa” Woalagedera in Iddagoda

Testamentary Pattu of Pasdun Korale West, deceased.
{\}‘;‘Sld(‘)gt;‘;“ ARATCHI APPUHAMILLAGE DON
’ CARTHELIS APPUHAMY of Walagedera
aforesaid.......ccovmvnenniniinienninininnes DPetitioner.
vs.

KATRI ARATCHIGE DON VELIN
SIRIWARDENE of Kolahekade in Katugaha-
hena in Iddagoda Pattu of Pasdun Korale
WESL .ottt Respondent.

I file Petition and Affidavit of the Petitioner abovenamed and,
upon the materials contained therein, move
1. that the Court be pleased to appoint a Receiver in respect of
the Estate of the said deceased pending the determination of
the conflicting claims to Probate or Administration
respectively.
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2. that the Respondent be removed from the possession and , No.6

custody of the said properties. 10-2-48 .
’ —coniinue

3. that the said Receiver be given the management and the
custody of the said properties, or,

4. In the alternative, that the Court be pleased to appoint an
Administrator pendente lite as aforesaid and direct that such
Administrator do have the management and custody of the
said properties, and

5. for costs of suit and for such further and other relief in the
premises as to this Court shall seem meet.

Colombo, 10th February, 1943,

Sgd. J. S. PARANAVITANE,
Proctor for Petitionér,
Received notice for February, 25th 1943,
with copies of Petition and Affidavit.
Received notice. It may be called on
the 25th instant for a date to be fixed for
inquiry into this matter. Mr. Parana-
vitane agrees to this.
Sgd. J. A. W. KANNANGARA,
Proctor for Respondent.
No. 7 No. 7
Petition
Petition of the Petitioner e ror
10-2-43

IN THE DISTRICT COURT OF COLOMBO.

In the matter of the Last Will and Testament
of Katri Aratchige Don Frederick Siriwardene
of “Siri Nivasa” Walagedera in Iddagoda Pattu
of Pasdun Korale West, deceased.

Testamentary ARATCHI APPUHAMILLAGE DON

Jurisdiction CARTHELIS APPUHAMY of Walagedera

No. 10277 aforesaid...........coocoiiiiinii Petitioner.
vs.

KATRI ARATCHIGE DON VELIN
SIRIWARDENE of Kolahekada in Katugaha-
hena in Iddagoda Pattu of Pasdun Korale
WSt ..o Respondeut.

On this 10th day of February, 1943.

The Petition of the Petitioner abovenamed appearing by his
Proctor, John Samuel Paranavitane, states as follows :—



No. 7
Petition
of the
Petitioner
10-2-43
—continued
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The Petitioner is the Executor named in the Last Will and
Testament of the said Frederick Siriwardene dated the 5th
October, 1942, and has applied in this Case for Probate of
the said Last Will. The Court has made order entering
Order ‘NISI’ in respect of the Petitioner’s said application
against which the Respondent has taken time to shew cause.

The Respondent is a step-brother of the deceased and has
applied for Letters of Administration of the Estate of the
deceased in Case No. 10238 of this Court alleging that the
deceased died intestate. The Court has in the said Case
No. 10238 made order that the application should await the
order in these proceedings. The deceased was up to the
date of his death on the 12th October, 1942, in possession of
the immovable properties owned by him which were of
considerable value and extent and have been valued at
Rs. 91.085/- in these proceedings and at Rs. 52,000/- by the
Respondent in the said Case No. 10238.

For a period of about 20 years prior to his death the
Petitioner had been living with the deceased and assisting
him in all his personal and business affairs including the
management of his properties during the few years imme-
diately preceding the death of the said deceased, the
Petitioner was his trusted Manager and Steward. The
Petitioner used to visit the deceased’s Estate, pay all his
labourers and was also entrusted with the control both of his
domestic and business matters.

Shortly after the death of the deceased the Respondent who
had never lived nor was on intimate terms with the deceased
and who was for over 30 years been residing at Kolahekada
on different pretexts ousted the Petitioner by use of force and
undue influence and took possession of the Estate of the
deceased. The Respondent also got rid of the men who had
been employed by the deceased on his lands and entered into
forcible possession of the same and has since been appropriat-
ing all the income from the said properties without rendering
any accounts in respect of them.

Twenty of the said properties are planted in rubber and were
for the purpose of the Rubber Control Ordinance assessed at
about 18,000 pounds a year. The Petitioner was at all times
during the life-time of the deceased in full control and
management of the said properties and to his certain know-
ledge the monthly output of rubber is not less than 2,000 Ibs.

Some of the remaining properties of the deceased are planted
in coconut while others are paddy fields,
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No. 7

The Respondent, who is himself not possessed of any , e
valuable property, is neglecting the lands belonging to the of the

Estate of the deceased. The rubber trees are being tapped
ruthlessly with a view to obtaining the utmost output without
due regard to the consumption of bark and preservation of
the trees. There is also want of supervision in the manage-
ment of the properties. ‘

There is now a conflict of claims inasmuch as the Petitioner
asks for Probate of the Last Will and the Respondent alleges
that the deceased died intestate. The litigation in respect of
the conflicting claims of the Petitioner and the Respondent is
likely to be protracted, during which time unless a suitable
order is made by Court the Respondent will remain in posses-
sion of the Estate of the deceased and appropriate the entire
income from and neglect the said properties.

It is essential that, for the preservation of the Estate of the
deceased, for the proper collection the income therefrom, for
the proper management of the said properties and for the
proper rendering of accounts, that a receiver should be
appointed by Court in respect of the said properties and that
the Respondent be removed from the possession of the same
and that the custody and management of the said properties
be handed over to such Receiver.

The Petitioner further has reason to apprehend that the
Respondent will commit waste in respect of the said lands
and misappropriate the income thereof which will be lost
to the estate and that the estate will suffer irreparable loss.

In the alternative the Petitioner says that it is essential that
until the termination of the litigation and the decision in
regard to the conflicting claims an Administrator pendente
lite be appointed by Court and that such administrator be
given the management and custody of the lands of the
deceased.

Wherefore the Petitioner prays that

1.

The Court be pleased to appoint a Receiver in respect of the
estate of the deceased pending the determination of the
conflicting claims to Probate or Administration respectively.

The Respondent be removed from the possession and custody
of the said properties.

That the said Receiver be given the management and the
custody of the said property.

Petitioner
10-2-48

—conlinued
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4. In the alternative, that the Court be pleased to appoint an
Administrator pendente lite as aforesaid and direct that such
Administrator do have the management and custody of the
said properties.

5. For costs and for such other and further relief in the premises
as to this Court shall seem meet.

Sgd. J. S. PARANAVITANE,
Proctor for Petitioner.

No. 8
Affidavit of the Petitioner

ARATCHI APPUHAMILLAGE DON
CARTHELIS APPUHAMY of Walagedera.
Petitioner.

US.

KATRI ARATCHIGE DON VELIN SIRI-
WARDENE of Kolahakada............ Respondent.

I, Aratchi Appuhamillage Don Carthelis Appuhamy of Wala-

gedera, aforesdid, not being a Christian, do solemnly, sincerely and
truly affirm and declare as follows :—

1. T am the Petitioner abovenamed and Executor named in the
Last Will and Testament of Don Frederick Siriwardene,
the deceased abovenamed, dated the 5th day of October,
1942 and I have applied in this case for Probate of the said
Will.  This Court has made order entering order ‘Nisi’ and
the Respondent has taken time to shew cause against the said
order being made absolute.

2. The Respondent is a step-brother of the abovenamed
deceased and had applied for letters of Administration to the
same Estate in Case No. 10238 of this Court, alleging that
the deceased had died intestate. This Court has in the said
proceedings No. 10238 made order that this application
should await the order in these proceedings. The deceased
was up to the date of his death on October 12th, 1942, in
possession of the immovable properties owned by him.
These were of considerable value and extent and have been
valued by me at Rs. 91,085/- in these proceedings. They are
also valued at Rs. 52,000 by the Respondent in the said
Case No. 10238.
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For a period of about 20 years prior to his death I had been
living with the deceased and assisting him in all his personal
and business affairs, including the management of his
properties. During the few years immediately preceding the
death of the said deceased, I was his trusted Manager and
Steward. I visited his Estates, paid all the labourers and
was also entrusted with the control both of his domestic and
business matters.

Shortly after the deceased’s death, the Respondent who had
never lived nor was on intimate terms with the deceased and
who was for 30 years or more residing at Kolahakada, on
different pretexts ousted me by use of force and undue
influence and took possession of the deceased’s house and all
his belongings. He also got rid of the men who has been
employed by the deceased and has now taken forcible possession
of his entire Estate. He has also been appropriating all the
income from the properties since without rendering any
accounts in respect of them.

Twenty of the said properties are planted in rubber and were
for the purposes of the Rubber Control Ordinance assessed at
about 18,000 pounds a year. I was for several years up to
the date of his death in full control and management of the
said rubber properties and to my certain knowledge the
monthly output of rubber is not less than 2500 lbs.

Some of the remaining properties of the deceased are planted
in coconut while others are paddy fields.

The Respondent, who is himself not possessed of any valuable
property, is neglecting the lands belonging to the estate of the
said deceased. The rubber trees are being tapped ruthlessly
with a view to obtaining the utmost output without due regard
to the consumption of bark and preservation of the trees.
There is also want of supervision in the management of the
properties.

There is now a conflict of claims, in as much as I have asked
for Probate of the Last Will and the Respondent alleges that
the deceased died intestate. The litigation in respect of
these conflicting claims of the Respondent and myself is
likely to be protracted, during which time unless a suitable
order is made by Court the Respondent will remain in posses-
sion of the Estate of the deceased and appropriate the entire
income from the said properties and neglect them.

It is essential that, for the preservation of the estate of the
deceased, for the proper collection of the income therefrom,
for the proper management of the said properties and
the proper rendering of accounts, that a Receiver should
be appointed by Court in respect of the said properties and
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At that the Respondent be removed from. the possession of the
the Peti- same and that the custody and management of the said
ot properties be handed over to such Receiver.
eontinusd 10. Further, I have reason to apprehend that the Respondent
will commit waste in respect of the said lands and appropriate
to himself the income thereof which will be lost to the estate
and that accordingly the Estate will suffer an irreparable loss.
11. In the alternative, I say that it is essential that until the
termination of the litigation and the decision in regard to the
conflicting claims an Administrator pendente lite he appointed
by Court and that such Administrator be given the manage-
ment and custody of the lands of the deceased.
The foregoing afhdavit having been duly| Sgd. A. D. KARTHELIS
read over and explained to the within- )
named affirmant in Sinhalese his own| LXplained by me.
language and he appearing to understand ; Sgd. lllegibly
the contents thereof wrote his signature Interpreter D. C. Kalutara.
affirming to the truth thereof at Kalutara i
on this 10th day of February, 1943, Sgd. Ilegibly
C. O.
No. 9 No. 9
Petition .
‘1;3} %hp%dent Petition of the Respondent

In the matter of the Estate of the late Katri

Aratchige Don Frederick Siriwardene deceased.
KATRIARATCHIGE DON VELIN SIRI-

WARDENE of Kolehekada.............. Detitioner.

AND
Testamentary 1. ARATCHI APPUHAMILLAGE DON
Jurisdiction CARTHELIS JAYAWARDENA of
No. 10277 Induruwa.....ocooeeeiicverneriennes Respondent.

2. THE COLOMBO BUDDHIST THEO-
SOPHICAL  SOCIETY LTD., of
Colombo, Buddhist Head Quarters, Norris
Road, Colombo............... Added-Respondent.

On this 25th day of February, 1943.

The Petition of the Petitioner abovenamed appearing by J. A. W.
Kannangara his proctor, states as follows: —
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That the petitioner denies that the deceased Katriaratchige
Don Frederick Siriwardene left a L.ast Will and Testament
and says that the document produced in this case by the
Respondent abovenamed as the Last Will and Testament of
the deceased Katri Aratchige Don Frederick Siriwardene is
a forgery.

The Petitioner also says that the witnesses to the said
document produced by Respondent as the Last Will and
Testament of the said deceased Katriaratchige Don Frederick
Siriwardene did not sign the same in the presence of the said
deceased Katriaratchige Don Frederick Siriwardene or in the
presence of one another all being present at the same time
and place.

The Respondent abovenamed is not entitled to have the said
alleged Will declared proved or probate issued to him.

The Petitioner denies that Katriaratchige Cecilia Siriwardene
and Katriaratchige Lily Siriwardene mentioned in paragraph
3 of the Petition dated 8th December, 1942 filed by
Respondents are heirs of the said deceased Katriaratchige
Don Frederick Siriwardene and he further says that none of
the devisees on the alleged Will are heirs of the deceased
Katriaratchige Don Frederick Siriwardene.

The Petitioner further says that the said Katriaratchige Don
Frederick Siriwardene died intestate on the 12th day of
October, 1942 in Colombo within the jurisdiction of this
Court leaving as his heirs the following to wit :—

(a) The Petitioner a brother

(b) Katriaratchige Eminona Siriwardene a sister
(c¢) Katriaratchige Premawathie Siriwardene
(d) Katriaratchige Piyasena Siriwardene

(e) Katriaratchige Edwin Lionel Siriwardene
(f) Katriaratchige Upali Weinman Siriwardene
(g) Katriaratchige Puspa Ailinee Siriwardene
(h) Katriaratchige Nandisena Siriwardene

the latter six persons being children of a deceased brother
Davith Siriwardene
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(1) Cicilia Kannangara
(7) Eminona Kannangara
(k) Asilin Nona Kannangara
(1) Joslyn Nona Kannangara

the latter four persons being children of a deceased sister
Jane Nona Siriwardene.

The Petitioner being the only surviving brother of the
deceased Katriaratchige Don Frederick Siriwardene claims
Letters of Administration to this Estate as such.

Before the Respondent produced the alleged Last Will and
claimed probate the Petitioner filed all necessary papers in
Case No. 10238 of this Court praying that Letters of
Administration be issued to him in respect of this Estate.
Wherefore the Petitioner prays :—

(a) That the Order Nisi entered in this case declaring
the said Will proved and the Respondent entitled
to probate be discharged.

(b) That the Petitioner be declared entitled to Letters
of Administration of the Estate of the said deceased
Katriaratchige Don Frederick Siriwardene and that
the same be issued to him in this case or in the
alternative that Case No. 10238 of this case be
restored to the roll and Letters of Administration be
issued to Petitioner in respect of the said Estate in
the said Case No. 10238.

(¢) That the Respondent be ordered to pay all costs
incurred by the Petitioner in this case.

And the Petitioner also prays for such other and further relief as
to this Court shall seem meet.

Sgd. J. A. W. KANNANGARA,
Proctor for Petitioner.
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No. 10
Affidavit of the Respondent

I, Katriaratchige Don Velin Siriwardene do hereby solemnly,
sincerely and truly affirm and declare as follows :—

1.
2.

I am the Petitioner abovenamed.

I deny that the deceased Katriaratchige Don Frederick
Siriwardene left a Last Will and Testament and the docu-
ment produced in this case by the Respondent abovenamed
as the Last Will and Testament of the deceased Katri-
aratchige Don Frederick Siriwardene is a forgery.

I also say that the witnesses to the said document produced
by the Respondent as the Last Will and Testament of the
said deceased Katriaratchige Don Frederick Siriwardene did
not sign the same in the presence of the said deceased
Katriaratchige Don Frederick Siriwardene or in the presence
of one another all being present at the same time and place.

I say that the Respondent abovenamed is not entitled to have
the said alleged Will declared proved or probate issued to
him.

I deny that Katriaratchige Cicilia Siriwardene and Katri-
aratchige Lily Siriwardene mentioned in paragraph 3 of the
Petition dated 8th December, 1942 filed by Respondent are
heirs of the said deceased Katriaratchige Don Frederick
Siriwardene and I further say that none of the devisees on
the alleged will are heirs of the deceased Katriaratchige Don
Frederick Siriwardene.

I further say that Katriaratchige Frederick Siriwardene died
intestate on the 12th day of October, 1942 in Colombo within
the jurisdiction of this Court leaving as his heirs the following
to wit :—

(@) me the Petitioner a brother
(b) Katriaratchige Emi Nona Siriwardene a sister

Katriaratchige Premawathie Siriwardene

~—

c

(
(d
(

e

Katriaratchige Piyasena Siriwardene

e) Katriaratchige Edwin Lionel Siriwardene
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(f) Katriaratchige Upali Weilman Siriwardene

(g) Katriaratchige Puspa Ailinee Siriwardene

(k) Katriaratchige Nandisena Siriwardene
the latter six persons being children of a deceased brother
Davith Siriwardene

(#) Cicilia Kannangara

(/) Eminona Kannangara

(k) Asilin Nona Kannangara

(5) Joslyn Nona Kannangara
the latter four persons being children of a deceased sister
Jane Nona Siriwardene.
I being the only surviving brother of the deceased Katri-
aratchige Don Frederick Siriwardene claim letters of
Administration to this Estate as such.
Before the Respondent produced the alleged Last Will and
claimed probate I filed all necessary papers in Case No. 10238
-of this Court praying that Letters of Administration be issued
to me in respect of this Estate.

Affirmed to at Kalutara } Sgd. D. V. SIRIWARDENE
on this 24th February, 1943. (In Sinhalese)

Before me.

Sgd. Illegibly
S. T. (D.C. Kal)

Before me.

Sgd. Illegibly
C. O.

10

20



10

20

30

40

63
No. 11
Affidavit of the Respondent

ARATCHI APPUHAMILLAGE DON
KARTHELIS APPUHAMY of Wala-

gedera. ..o Petitioner.
US.

KATRIARATCHIGE DON VELIN SIRI-

WARDENE of Kolehekada............ Respondent.

I, Katriaratchige Velin Siriwardene of Kolehekada “do hereby
solemnly, sincerely and truly affirm and declare as follows :(—

1.
2.

I am the Respondent abovenamed.

Save as hereinafter admitted I deny the truth of the aver-
ments made in the Affhidavit, and Petition of the Petitioner
abovenamed.

Replying to paragraph 1 of the affidavit in support of the
application for the appointment of a Receiver or Administrator
pendente lite I deny that the document produced in this case
as the Last Will and Testament of the deceased Katri-
aratchige Don Frederick Siriwardene is his Last Will and
Testament. It is a forgery.

I admit the truth of the averments in paragraphs 2 and 6 of
the Afhdavit.

[ deny the truth of the averments in paragraphs 3, 4, 7, 9, 10
and 11 of the said Affidavit.

Replying to paragraph 5 of the Affidavit I say that the
average monthly output of rubber from lands belonging to the
deceased is approximately 1300 pounds.

Replying to paragraph 8 of the Affidavit I admit there is a
conflict of claims for administration and probate between
myselt and Petitioner but deny the remaining averments in
the said paragraph. Further in this behalf I say that the
legal heirs of the deceased intestate are myself and my sister
Katriaratchige Eminona Siriwardene who are together
entitled to % share of the said Estate and Katriaratchige
Premawathie Siriwardene, Katriaratchige Edwin Lionel
Siriwardene, Katriaratchige Upali Weiman Siriwardene,
Katriaratchige Puspa Ailinee Siriwardene and Katriaratchige
Nandisena Siriwardene children of a predeceased brother
Katriaratchige Davith Siriwardene who are entitled to % of
the Estate and Cicilia Kannangara, Emi Nona Kannangara,
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Eslin Nona Kannangara and Joslyn Nona Kannangara
children of a predeceased sister Jane Nona Siriwardene who
are entitled to the balance % share of the said Estate.

I deny that the Petitioner or any of the devisees of the
alleged Last Will are legal heirs of the deceased or that they
or any of them have any right or interest in or to any of the
properties left by the deceased.

I deny that I forcibly or by any undue influence or by any
improper means took possession of any of the properties
belonging to this Estate. I further say that I peacefully and
lawfully took possession of the said properties without any
protest or objection from the Petitioner or anybody else and
I have since then maintained and managed the same in the
best interests of all heirs.

I specially deny that I am neglecting or ruthlessly tapping the
rubber properties or that any damage has been caused or
likely to be caused to the same.

I am possessed of considerable property including rubber
lands and I am worth about Rs. 30,000/-.

I deny that I am committing waste in respect of the said
properties or misappropriating the income therefrom. [ am
keeping proper accounts of all income and expenditure of the
properties of this estate and I shall render proper accounts
in due course.

I deny that in the circumstances of this case the Petitioner is
in law entitled to have me removed from the possession and
custody of the said properties or to have a Receiver or an
Administrator pendente lite appointed in respect of the same.

I say that the pleadings filed by the Petitioner in
support of this application are not in order inasmuch as
they are not properly stamped.

Affirmed to at Kalutara } Sgd. D. V. SIRIWARDENE

on this 24th February, 1943.

(In Sinhalese)

The foregoing Affidavit having
been duly read over etc.

Sgd. Illegibly
S. T. (D. C. Kal)

Before me.

Sgd. Illegibly
C. O.
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No. 12
Inquiry
15th April 1943.
Petitioner DON KARTHELIS APPUHAMY present.
Respondent DON WELIN SIRIWARDENE present.

Mr. ApvocAaTE N. E. WEERASOORIYA, K. C., with MR.
ApvocATE CHELVANAYAGAM and MRr. ADvOCATE RAJARAT-
NAM instructed by MrR. PARANAVITANA for the Petitioner.

MRr. AbvocaTE U. A. JAYASUNDERA with MRr. ADVOCATE
MALALGODA instructed by MR KANNANGARA for the Res-
pondent.

Mgr. N. T. S. COORAY files proxy of the Buddhist Theosophi-
cal Societv L.td. Let his client be made a respondent to the case.

I hear counsel.
Parties now arrive at a settlement.

Of consent Mr. E. S. de Kretser of Pahan Estate, Dodanduwa to
be placed in charge of the rubber properties from 1st May, 1943. All
the other properties to be in charge of the respondent. Mr. de Kretser
to be directed not to employ the petitioner or the respondent in this
case or any of the witnesses to the will.

Petitioner to advance in the first instance half the charges payable
to Mr. de Kretser, the other half to be paid out of the income from the
lands. If the will is upheld in this case the petitioner will be entitled
to be reimbursed the half expenses that he is now advancing to Mr. de
Kretser. If the will is not upheld he will not have it.

Respondent to submit periodic accounts to Court, such period not
to exceed three months, of income received from the lands in his charge.

Mr. de Kretser to submit monthly accounts.

The costs of this inquiry to be decided on at the final adjudication
of the case.

Sgd. D. V. SIRIWARDENE
(In Sinhalese)
Respondent.
Sgd.
Addl. District Judge.
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No. 13
Issues Framed
June 23, 1943.
Petitioner present.

MR. ApvocATE R. L. PEREIRA, K. C., with MR. ADVOCATE
N. E. WEERASOORIYA, MRr. ApvocaATE CHELVANAYAGAM
and MR. ApvocATE RAJENDRAM for him, instructed by MR.
PARANAVITANE.

1st Respondent present.

MR. ApvocaTE J. E. M. OBEYSEKERA with MR. ADVOCATE
U. A. JAYASUNDERA and MRr. ApvocAaTE WIJETUNGA, ins-
tructed by MR. KANNANGARA, for him.

Mr. Advocate R. L. Pereira raises the following questions for deci-
sion in the case:

1. Is the Last will produced in Court the act and deed of the
deceased, Don Frederick Siriwardene?
2. Was thc? said Last Will duly executed?
(Mr. Adv. Obeyasekera raises the following further question)
3. Is the signature “D. F. Siriwardene” appearing on the docu-

ment marked “A', annexed to the petition the signature of
the deceased?

No. 14
Petitioner’s Evidence
Petitioner’s case:
Mr. Advocate R. L. Pereira calls:

A. A. DON CARTHELIS APPUHAMY: Afid. 32, Merchant,
Induruwa.

I am the petitioner in this case. I knew the deceased Don Frede-
rick Siriwardena for about 20 years. At the outset I lived with him

.as a servant. I was first taken to his house by my brother. As time

progressed, the deceased entrusted me with most of his work. He
entrusted me with his estate work and also with the charge of his books
and the management of his boutique. That was five years after I
came to live with him, about 15 years ago.
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The business in connection with the boutique was started in 1940
at Induruwa in partnership between the deceased and myself, under
name of D. F. S. and A. A. D. Carthelis Appuhamy. [ produce a bill
of that boutique, dated 8th April, 1941, (Production of the document
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objected to as it has not been listed. I allow the document to go in, fxa

marked P 1, but an opportunity will be given to Mr. Obeysekera to call
any fresh evidence necessary to meet this document.)

(P 1 shown): The handwriting in the body is that of a man
employed in the boutique. I am producing the document to show the
designation of the boutique. I am Carthelis Appuhamy.

The deceased left about 20 rubber lands. 1 looked after all these
estates, I visited them. He had a number of paddy lands, and I
looked after those lands also with the assistance of others. I supervised
them. The deceased also owned a plumbago business. 1 attended to
that also with Handy Singho, Vel Vidane, who was a shareholder in
that business.

The deceased was of an enterprising nature. When I joined him,
he was a headman. Over some land dispute, he was called upon to
resign. That was in 1928, as far as I can remember. He was not
married, and he did not leave any children.

At the time of his death, Cecilia was living in his house. She was
married to Lewis Appuhamy Vedamahatmaya. She was got down to
the deceased’s house at Galmatte from her husband’s village, and she
lived there for the last six years prior to the death of the deceased.
Her sister Lily also lived in that house. After her marriage Lily left
the house, but she returned there three or four months after her
husband’s death, at the request of the deceased. That was five or six
years ago. Cecilia and Lily are present in Court.

The deceased was of a generous disposition. He helped temples
and Ananda College also. Whenever there were appeals for subscrip-
tions, he subscribed. He told me that he had given rubber to Ananda
College more than any one else. [ did not send rubber to the College
at his request. I know that he gave rubber to the College.

The deceased fell ill on the 29th of September, 1942. He had
some stomach trouble. At the beginning he tried Ayurvedic treatment.
Not finding any progress, he called in Dr. Ratnayake of Beruwala.
Two days after Dr. Ratnayake started attending on him, the doctor
said that the deceased’s condition was serious, and advised that he
should go to the Colombo Hospital, and also gave the deceased a letter
to a Doctor in Colombo, namely, Dr. Jayasuriya of the General
Hospital. ‘

—continued
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The deceased, therefore, left Walagedera for Colombo on the 7th
of October, accompanied by me, B. D. Lewis Appuhamy who is
Cecilia’s husband, and Thomas Appuhamy, a signatory to the Will.
We travelled to Colombo in a hired car. On the way the car was
stopped first near the dispensary of Dr. Ratnayake for the purpose of
obtaining a report to Dr. Jayasuriya. and the next opposite the
Magistrate’s Court, Kalutara, where the deceased spoke to Mr. Wilson
de Silva, Proctor. At that time, the deceased had a big case pending
in the Kalutara courts as well as other pending cases. He rather liked
going to court. He had several cases. He was the guardian of one
Lily in the Balapitiya Courts. I produce, marked P 2, a certified copy
relating to D. C. Balapitiya Case No. 25 in which Lily’s husband’s
estate was administered. She was the applicant in that case and the
deceased Don Frederick Siriwardene was the guardian of her minor
children. When the deceased spoke to Mr. Wilson de Silva, his clerk
was also present. The deceased gave directions to Mr. de Silva about
his pending cases.

Thereafter, we continued our journey to Colombo. The car was
also stopped at the Maliban Hotel, Norris Road, Pettah. We had also
stopped at Colpetty to enable the deceased to answer a call of nature.
At the Maliban Hotel, the deceased and I got down, leaving the driver,
Lewis and Thomas in the car. Then the car was driven off for the

purpose of getting petrol with Lewis and Thomas in it, in addition to

the driver. Only the deceased and I went into the hotel. As there
was a little delay in the car returning to the hotel, I went in search of
it, whilst the deceased was in the hotel. When I had proceeded a little
distance I saw the car turning at the Bo-tree junction at Norris
Road and coming in my direction. I then returned to the hotel
walking along the pavement whilst the car went there along the road.
The hotel is almost opposite the Fort Railway Station.

When I returned to the hotel, the deceased got into the car, and
we all went to Dr. Jayasuriya’s bungalow. There the deceased was
examined by Dr. Jayasuriya who gave the deceased a chit to enable
him to enter the hospital. We then proceeded to the hospital, and
the deceased was .duly admitted there. We reached the hospital at
about 1 p.m. [ remained there at the request of the deceased, and
Lewis and Thomas went back to the village in the car,

The deceased asked me to remain in Colombo, to see him frequently
in hospital and he also told me that I would have to find out medicines
at the request of the doctors. He further asked me to remain by him
always, and I did so for five days. He died on the 12th. I was not
in Colombo then. On the 11th I had gone back to the village at the
request of the deceased. I returned to the hospital on the 12th with
clothes, prepared to take the deceased to a native physician for treat-
ment. When I returned, I heard from D. B. Perera, a rubber dealer,
that the deceased had died. ] went to his store as I had left Rs. 400/-
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with him, and there I learnt of the deceased’s death. The news was a
shock to me; I did not expect it. Thereafter, I went to the hospital

and made arrangements for removal of the corpse to Walagedera. I

had the body embalmed. D. B. Perera helped me in the removal of

No. 14
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the corpse to Walagedera. It was he who gave me all the directions

in that connection.

After the body was removed to the deceased’s house at Walagedera,
I had a notice published in the newspapers. The cremation was fixed
for the 15th. On the 13th, the respondent Welin came to the house.
Prior to that date, the deceased and Welin had nothing to do with each
other; they were not associating. The deceased had a case against
Davith, Welin’s brother. Davith died leaving six minor children. [
produce the plaint, answer and decree in D. C. Kalutara, case No. 14318
(marked P 8) in which Davith Siriwardene sued the deceased. When
Welin came to the house on the 13th, he spoke to me about the corpse.
He said “In the cremation and all these other matters, we all must
join”. I said “Good”. Then he replied: “I'll get everything done
that has to be done outside”. He further said: “I have no idea of the
friends of the deceased. When they come ask them to remain in the
house and attend on them”. He also spoke about the cost of the
cremation.

0. Did he demand any money?
A. Yes.

I gave him Rs. 500/-. He did not ask for more. He wanted to
know whether I had more money, whereupon 1 said: “I have got even
more; not mine”. Then he demanded from me the keys of the
almirah. Eventually I handed the keys to the headman, who was
brought there by somebody.

Up to the 13th, I did not know about the will. I first came to
hear about it on the 13th from the deceased's clerk, Sammy Jayasinghe.
He was the deceased’s clerk for about a year. Welin did not ask me
for the keys direct: He sent me “‘messages” twice or thrice asking for
the keys. With regard to the will, Sammy told me that the deceased
wrote a last will and asked me whether T had got it. I replied that I
did not get the will and that was not the time to think of wills, 1
did not ask him for particulars about the-will.

The cremation took place on the 15th. Thereafter, 1 asked
Sammy what sort of a will it was, and who the attesting witnesses were.
I asked him that on the 15th itself, in the evening. The cremation
took place at about 4 p.m. On that occasion Sammy told me that all
the witnesses had attended the cremation. He gave me the names of
the witnesses. He did not tell me who the executor was. He told me
that a last will had been written and signed by the deceased on the 5th
of October. The other four witnesses also told me about the will,

Examina-
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Sammy was one of the witnesses the others being Peter Jayasinghe,
Handy, Vel Vidane, Parlis Gunatilleke and Thomas Appuhamy.

A.D. Car-  Thereafter, I searched for the last will but could not find it. I asked

witnesses where it was. When I questioned Thomas Appuhamy, he
told me that when we were travelling to Colombo on the 7th, the
deceased had put it in his suit case. The size of the suit case
is 18" X 12, 1 looked for the will in the suit case, but
it was not there. Later, when several customers were in the
boutique at Induruwa, I spoke about the last will. Then the headman
of Induruwa told me: “I will tell you a fine way by which you can
find it”. On the 16th, I consulted Mr. N. de Alwis, Crown Proctor of
Balapitiya, who resides in Warahena Walauwa, Bentota, and on his
advice, I took certain steps.

In consequence of what the headman of Induruwa told me, I had
a notice published in the newspapers. I produce a copy of the “Daily
News” of the 5th of March, 1942, marked P4, which contains that
advertisement. The wording of that advertisement is mine. The
words “Between Colpetty and the General Hospital” were written in
view of the fact that I had opened the suitcase at Colpetty. On that
occasion [ had taken out from the suitcase an old cloth for the purpose
of wiping the deceased, as he had to answer a call of nature. I thought
that when I had taken the cloth out, the document must have got lost,
that it must have fallen out. Thomas, one of the signatories to the will,
told me that the will was in an envelope bearing the name of Mr.
Wilson de Silva, Proctor.

I also produce P 5, the same advertisement in the “Dinamina” of
the 6th of November. The notice was published in the “Dinamina’ of
the 7th also, but at the moment I am not having a copy of it. In the
advertisement published in the “Daily News”, my address was given
as ] 8364, c/o “Daily News” and in the “Dinamina’ as 8738 c/o that

paper.

Thereafter, on November 18th, I received a letter directed to me
by the “Daily News” Office, dated November 12th, addressed to me
from Maliban Hotel by D. A. John Perera. I produce that letter,
marked P6. The envelope in which it was enclosed was addressed to
the “Dinamina” and bore a post-mark of November 13th, 1942. 1
produce that envelope also, marked P 64, as well as another envelape
(marked P 6B) addressed to me by the “Daily News” Office in which
the letter P 6 and its envelope (P 6A) were enclosed. I actually received
the letter on the 18th of November. The post-mark on P 6B bears the
date 16th November.

Thereafter, on the 20th, I came to Colombo. Before that I had
not received a second letter. Having come to Colombo, I met John
Perera and recovered the will from him. That is the document
marked “A” which I have filed in Court through my proctor.
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When I returned to Induruwa, a second letter from John Perera
was awaiting me there. 1 produce that letter, marked P 7, dated
November, 17th. It was enclosed in a registered envelope, addressed
to the “Dinamina’”, Lake House and bore a post-mark dated Novem-

ber 17th. I produce the envelope (marked P7A) P7, enclosed in [

P 74, was sent to me by the ‘“Dinamina” Office in another envelope
which also I produce, marked P 7B. I returned to Induruwa either on
the 20th or 21st.

(Show the Last Will marked “A”): This is the document which
John Perera gave me. It was in an envelope with other documents,
viz: a letter written in English and a copy relating to a case.

(Envelope marked P 8 shown): This is the envelope. It has gone
through the post. I do not know how the deceased got it. I have
myself signed the Will, speaking to its identity. 1 produce, marked
P 8, the envelope enclosing the Will and also the documents enclosed
in the envelope, viz: the letter and the copy, marked P8A and P 8B
respectively. According to P 88, the plaintiff in that case was the
deceased and the defendant R. H. de Alwis Seneviratne.

I have stated that I signed to the identity of the Last Will. I am
familiar with the signature of the deceased, and I am, therefore, able
to state positively that he signed the Will with his normal signature.

(To Court: When he died, the deceased was about 66 years old).

Having obtained the Last Will I handed it to Mr. Paranavitarne
on the 30th of November and instructed him to apply for probate.
That was done on the 8th of December.

In February last, my Proctor informed me that Welin Siriwardene
was challenging the Will as a forgery and on the proctor’s advice, 1
submitted to him a number of signatures of the deceased for the
purpose of obtaining the opinion of an expert. 1 have altogether about
15 signatures of the deceased on rubber coupon cards. 1 gave six of
the cards to my Proctor. I produce six prevention of theft forms,
marked P9—P 14 all of which are signed by the deceased. I am
aware that these forms were submitted to Mr. Mc Intyre. P9—P 14
have been signed in 1942 and P 14 in 1941. Mr. Mc Intyre was also
given a number of coupon issue cards. I produce them, stitched in a
bundle, marked P 15. Some of the signatures on those cards arg in
copying pencil and the others in ordinary pencil. 1 identify the signa-
tures on each of the pages in P 15; there are 11 signatures. [ identify
them as being the deceased's.

Mr. Mc Intyre also looked into certain records at the Kalutara
Courts. I produce a copy of an application in D. C. Kalutara Testa-
mentary Case No. 1584 in which the deceased’s father Cornelis
Siriwardene’s estate was administered by Don Frederick Siriwardene,
the deceased in this case. In Case No. 1584, Alpi Nona Weerakoon
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Peﬁl‘gi‘)o-ng,s was the Ist respondent, that person being the mother of Lily and

Evidence ~ Cecilia, the 15th and 16th respondents in that case. The application

ﬁleﬁé g;gu_ referred to (marked P 16) was made by Mr. D. ]J. Kannangara on

hamy behalf of the deceased.
E}xa.mina.- ) )
Hon  ed I next produce P 17: certified copy of the plaint and answer of

Welin in Partition Case No. 13560 in which Dona Alpina Nona
and Dona Cecilia were the 1st and 2nd plaintiffs respectively.
Cecilia’s husband was the 3rd plaintiff and the deceased Frederick
Siriwardene the 5th plaintiff. Lily Nona was the 14th defendant and
Welin the 1st defendant. I am not aware that in that case the rights
of Cecilia and Lily were disputed by the 1st defendant.

(Paragraph 5 of the plaint referred to).

fhoms Ao Cross-examined: [ am a man of Gampaha. When my brother
hamy took me as a servant to the deceased’s house, I was about 12 years old.
%f::;imtionAt that time the deceased was a headman, and he was possessed of a

certain number of lands. Those lands were planted and looked after
by him and his younger brother, Brampy Siriwardene. Brampy is a
son of an aunt of the deceased and a brother of Lily Siriwardene.
Brampy is a son of Alpinona, the third wife of the deceased’s father.
I do not know whether Cecilia and Lily are Alpinona'’s children by a
previous husband. They are Karanelis’ children. What I learnt was
that they are children of the deceased’s father. I do not know that
they are children of Alpinona by a previous husband.

(To Court. I know that the father of these two women is
Karanelis Siriwardene).

The deceased as well as his mother told me that. I do not know
that in Case No. 13560, it was stated that Lily and Cecilia are not
Karanelis’ children.

(Mr. Advocate Obeysekera produces document marked R 1.
Production objected to. I allow the document to go in subject to the
objection).

The deceased was an energetic man. Right up to the time of his
last illness he did not continue to display that same energy.” He got
his work done always through others. He spent a good deal of his
time on his duties as a headman and also on litigation and had no

time to spare for looking after his property. The lands were looked

after by Brampy. Right up to the time of his death, the deceased was
able to look after his affairs. He gave up the headmanship in 1928.
His lands are in blocks situated in one area, all within the radius of
two miles.

The boutique I referred to is at Induruwa, about 9 miles from
Galmatte. That business was started at the end of 1940, and I was
the managing partner. I lived in the boutique two days every week.

10

20

30

40



10

20

30

40

73

My tithe was partly spent there and partly in visiting the lands. For
about two months before the deceased’s death, I remained at Galmatte
where also the deceased had a boutique. That boutique was managed by
Lewis Vedamahatmaya, Cecilia’s husband. I remember the deceased
also carried on a contract business at Matugama in partnership with
one Haramanis Wijesinghe. I supervised in connection with that
business and also made the entries in the books with regard to the
supply of goods to labourers. In connection with that business there
was a boutique at Matugama. That business was carried on in 1936.
I was also in charge of the boutique. I did not remain there. In the
evenings | used to go to the deceased’s house about 6% miles from the
boutique. The deceased had given me a bicycle and ordered me to
come home in theevenings. am notmarried. The deceased gave me
the bicycle because he did not like my spending the nights in the
boutique.

I remember the case brought by the deceased against Wijesinghe
in connection with the partnership business, viz: No. 29047, D. C.
Kalutara. [ gave evidence in that case. The deceased was the
plaintiff and Wijesinghe the defendant. It was stated in that case
that there . was an arrangement that I should keep the accounts and
that Simon should help in the supervision. It was also stated that the
plaintiff established the boutique to supply provisions for the labourers
engaged under the contract. That statement is correct. When I
stated in that case: “The defendant and I lived in that boutique” I
meant that I remained there when the business was being carried on.
I was not residing there permanently. In that case I also said: “The
monthly rent was Rs. 5/-. My salary was Rs. 20/-”. These state-
ments are correct. [ further said: “I had my meals in the boutique.
I was not paid my salary for six months. [ had only my meals at the
defendant’s expenses.” All these statements are correct. (Extract from
the evidence produced and marked R2). In 1937, I was not a 20
rupee employee of the deceased. That salary was paid to me only for
the work done in the boutique. During the time I was employed in
the boutique I had no time to attend to any other work. The boutique
at Matugama was run for about 5 or 6 months. The sum of Rs. 20/-
a month was extra payment to me for work done in connection with
the contract. During that period of 5 or 6 months I attended to other
work also. 1 had leisure to do so.

Sammy Jayasinghe was the deceased’s clerk. Whenever necessary
he may have visited the deceased's lands. He was not the rubber
conductor of the deceased. He did not do conductor's work only.
He visited lands occasionally, whenever the deceased asked him to do
so. He was not the conductor; he was the clerk. At the time of his
death the deceased had in all about three of four people working under
him. There were about 20 or 25 tappers in his employ. I am unable
to say how many labourers worked under him daily. All the accounts
were kept by Sammy Jayasinghe. * For the greater part of his life the
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deceased did not live alone. Towards the end of his life Cecilia, Lily,
Lewis Appuhamy and I were living with him. Generally either
Cecilia or Alpinona were always living with him. Cecilia may have
married in 1935.

The deceased always had large sums of money in his house.
There were times also when he had no money; that was during the
depression. When he had money he kept it in an almirah and in the
drawers of his writing desk. He had a calamander almirah in which it
was possible to keep the money safely; it had a secure lock. At various
times the deceased kept large sums of money in that almirah and in
the writing desk drawers also. The keys of the almirah and the
drawers were more with me than with the deceased. It was I who
opened the almirah and the drawers always.

(After the luncheon interval)

The deceased had deeds as well as other important papers and
those were kept in the almirah.

If the deceased was not previously ill he would not have gone to the
hospital. On the 7th of October when we left for Colombo the
deceased did not appear to be in a serious condition. He was in a
sorrowful state. 1 am aware that on the 20th of October, he had a
case in the Kalutara Courts, and that Mr. Wilson de Silva was his
proctor in that case. I would not say that the deceased was fond of
litigation; he had several cases. He was forcéd to litigate. In this
connection he had retained several proctors. He was well known to a
number of proctor-notaries. He did not have a standing proctor whose
services he retained generally. He did not engage the services of one
proctor more than others. He also engaged the services of several
advocates. There was a proctor notary living less than half a mile
from his house namely Mr. Wijesekera, who was very well known to
him. I do not know whether Mr. W. F. Perera who is living at Weli-
penne about two miles from the deceased’s house also well-known to
the deceased. That proctor is also a notary. I know Mr. Samarana-
yake, notary, and the deceased also knew him. He lives at Alutgama
about 5 or 6 miles from the deceased’s house. He has attested 5 or 6
deeds to which the deceased was a party.

In the document “A” the deceased has left the land called
Katukitullande to Ananda College. 1 do not know whether the
deceased owned that land on a Crown Grant, nor do I know whether
there is a title plan attached to the deed. 1 am also not aware that
the title plan shows the extent of the land as 4 acres and 4 roods.

Opposite the deceased’s house there is a school called Prince of
Wales School. The deceased spent a large sum of money on that
institution—more than Rs. 10,000/-. The account relating to that
school was kept by me. At or about the time of his death, the
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foundation had been laid for certain extensions to the school. That
had been done at the instance of the deceased. The extension in
question was abandoned. Only the foundation was laid. A cadjan
shed has been put up there by someone else.

Cecilia Siriwardene’s husband is a man of Bodimaduwa which
is 4% miles from Galmatte. There is a road to that place. Bodi-
maduwa is a portion of Bentota. By cart road the distance to that
place is 8 miles. Originally Cecilia lived there and 5 or 6 years before
the deceased’s death, she came to his house. During her stay in the
deceased’s house she used to visit Bodimaduwa. Her husband had a
boutique at Galmatte. He held a licence to purchase rubber.

[ know the temple called Walagedera Vihare. When the deceased
was living the incumbent of that Vihare was Jinaratana. The deceased
had a great deal of trouble with that priest. I know there was a case
between the deceased and Jinaratana. In that case I do not know
whether Jinaratana made a claim on behalf of the temple as against
the deceased. The case was in respect of temple land. I remember
that the priest sent a petition against the deceased to the Assistant
Government Agent, and that in consequence of that petition, the
A. G. A. made a certain order against the deceased. As a result of
that dispute, there was a talk that the deceased was dismissed from his
post of Headman, but that later he spent a large sum of money and
obtained the option of retiring. It is to that self-same Walagedera
Vihare that he has bequeathed Rs. 300/- for the purpose of constructing
a “dharmasalava’.

The deceased fell ill on the 29th of September, I cannot remember
whether on the 1st of October Welin visited the deceased in his house.
I used to go out of the deceased’s house sometimes. Between Septem-
ber 29 and October 7, I was not in attendance on the deceased
constantly. I had to go to other places frequently for the purpose of
fetching doctors, and medicines and also to attend to various other
matters. I am not aware who came to the house in my absence. I
am certain that Welin did not come there on the 1st of October owing
to the fact that I did not go out on that day. A native physician was
treating the deceased on that day. [ do not know whether Welin
came there after the 1st of October. The deceased would not have
sent a message asking Welin to visit him. He disliked even Welin's
coming near him.

I know Gomis. He was not in attendance on the deceased. He
(Gomis) was suffering from an infectious disease. He was not a
permanent servant under the deceased; he was a cooly. He was not
living in the deceased house. During the last illness of the deceased,
he was employed under the deceased as a rubber maker.

I know Amarasinghe too. He was employed under the deceased
during the last illness. At the time of the deceased’s death, Amara-
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singhe had gone to his village. James Vedisingho was a -tapper
employed under the deceased.

I have said that I accompanied the deceased to Colombo on the
7th and that on that day he entered the hospital. From the 7th till
the 11th T went home on two days. To my knowledge, Welin did not
visit the deceased in hospital. I deny that he visited the deceased
there and also that his son, who is known as Ukkun Mahatmaya did so.
Welin's son is called by that name by everyone; he is not called
Dharmasena. Only now I hear that his name is Dharmasena. I deny
that he visited the deceased in hospital at any time. When the
deceased died I was not in the hospital. I went home on the 11th, in
the night.

At that time the deceased’s condition was somewhat serious. He
was not “in extremis”’—he was not dying. He asked me to go home
immediately and return with his clothes and also to bring “rubber
kadde mahatmaya’s” car as he wanted to leave the hospital for the
purpose of taking ayurvedic treatment.

When we travelled to Colombo on the 7th 1 brought the
deceased’s suitcase with me. At the time I returned home after that
journey, I had that suitcase with me.

(To Court: When I left the hospital to go back to the village,
I did not remove the deceased’s keys from his passession. They were
always with me, for about 15 years. I deny that I removed the keys
from the deceased’s possession for the purpose of opening the almirah.
I had not the slightest expectation of the deceased’s dying. I deny
that I went back from Colombo to the deeeased’s house to rifle the
almirah.

I have stated that on the 7th I and the others left for Colombo in
a hired car. I know the owner as well as the driver of that car. I
have not taken any steps to summon the driver.

On that journey the deceased brought with him cash and a
number of sheets, in addition to the suitcase. The cash (Rs. 500/-)
was in my pocket. I do not know by whom the suitcase had been
packed. I did not pack it. I do not know who was in his room shortly

before the deceased’s left. On the 5th of October I was not at home the

whole day. On that day most of my time was spent out of home. In
the morning I went out to fetch Dr. Ratnayake and returned with the
doctor. Then I went back in the same car to fetch medicine and
returned home at about 6 p.m. I was out practically the whole day.
I had also on that day to go to a boutique.

I have said that on the 7th of October the deceased and I went to
Maliban Hotel. Before we left for Colombo I myself put the suitcase
in the car. On the way I did not see the deceased opening the suit-
case. At Colpetty I opened it to take out a cloth. After we left the
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deceased’s house, the bag was opened only at Colpetty by me. The

No. 14
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car was also stopped on the way at Kalutara opposite the Magistrate’s Evidence.
Court and the deceased spoke to Mr. Wilson de Silva. Mr. de Silva 3. D. Car-

came up to the car and spoke to the deceased, I heard the conversation.

‘I did not see Mr. de Silva giving anything to the deceased. The

suit-case was not opened by the deceased at Kalutara.

When the deceased and I got down at the Maliban Hotel, we
went inside. We did not engage a room there. I helped the deceased
over the steps. He was able to walk. He occupied a chair in the
hotel. I had been there previously; I cannot remember how many
times. I had gone there several times. I never stayed there. 1 do
not know whether John Perera is the manager of the hotel. I had seen
him in the hotel, but [ did not know him. He may have seen me; he
was not acquainted with me. Whenever the deceased came to Colombo,
he used to take his meals at the Maliban Hotel and he used to stay
there also. He did not visit Colombo frequently. He had to come to
Colombo about twice a month to buy goods and to sell rubber. On
those occasions he usually took his meals at the Maliban Hotel and
also stayed there. By “frequently” I meant 7 or 8 visits a month. At
the time of the visit in question to the hotel, I was not aware whether
the deceased was acquainted with John Perera. 1 cannot remember
whether John Perera ever visited the deceased in his house. He did
not attend the deceased’s funeral.

(To Court: I do not know whether chits were sent out in con-
nection with the death of the deceased. That matter was attended
to by Welin).

On the journey to Colombo I was in attendance on the deceased.
I was with him throughout till I went to look for the car. He asked
me to find out why the car was delaying to return. When I went to
look for the car I saw it returning. I did not stop it, but I came back
to the hotel along the pavement. I was away from the hotel for about
10 or 15 minutes. The deceased must have given the document “\”
to John Perera whilst I was away—that is my belief. I think that the
deceased wanted to get rid of me for the purpose of giving the docu-
ment to John Perera.

The deceased died on the 12th of October, in the morning. On
the journey to Colombo he was occupying the back seat at one end
and I sat next to him. At the other end was Vedamahatmaya. I got
down from the car at Beruwala also. There I went inside a house.
That was before Mr. Wilson de Silva spoke to the deceased. So far

as I know Mr. Wilson de Silva did not visit the deceased between the

5th and the 7th. At Kalutara, when Mr. de Silva was speaking to
the deceased, I was in the car seated by the deceased.

On the 12th, when I heard of the deceased’s death, I went to the
hospital and made arrangements for removal of the body. When I
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went there on the 12th, Amarasinghe was there. It was he who signed
the necessary documents in connection with the registration of the
death. He did so on instructions from the “Rubber Kadde
Mahatmaya’.

After the deceased died, I sent a telegram to the respondent
Welin on the 12th evening, informing him of the death. (Telegram
produced, marked R 3). (Telegram shown): This may be the telegram.
My name appears there. I send the telegram to D. V. Siriwardene,
Welipenne, to a place called Kolahagoda. I do not know whether the
postal address so far as Welin is concerned is Katugahahena, not
Welipenne. (Document sent by the Post Office produced,
marked R 4).

The deceased and Welin were at daggers drawn. During his
illness, the deceased did not want Welin anywhere near him. 1 sent
the telegram to Welin because I thought it was my duty to inform
him. One reason why the deceased and Welin were at enmity was
this: The incumbent of the Walagedera Temple, who is Welin’s
brother, was always against the deceased and putting obstacles in his
way, and Welin was always taking the part of the priest. I do not
know whether there was a case between the deceased and Welin.
The case I referred to was one between Davith Singho (Welin’s
brother) and the deceased. I do not know whether there was litigation
between Welin and the deceased. To my knowledge there was no
such litigation. The case brought by Davith against the deceased
(No. 14318) was settled when the former could not proceed with it and
when he failed to prove his case. I do not remember when Davith
died. He died about two or three months before the death of the
deceased. When Davith died, the funeral notice was issued in the
name of the deceased. That was done by Welin without the
deceased’s consent. The deceased wanted to take legal steps against
Welin because that was done.

(To Court: Welin got the notice published without the deceased’s
consent).

I do not know why he did that; I cannot suggest the reason.

I was not aware of the execution of the will at the time of its
execution. Although I was in attendance on the deceased, he kept it
a secret from me. He, however, took into his confidence Sammy
Jayasinghe, amongst ‘others. (Last Will shown): The body of the
will is in the handwriting of Sammy Jayasinghe. He has signed the
document as a witness. Till the 13th, Sammy did not disclose to me
that a will had been executed. On that day, he told me of the fact
that a Last Will had been made. On that occasion he did not tell
me that I had been bequeathed a third of the estate. He did not give
me details of the will, nor did I ask for them.
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Peter Jayasinghe is also a witness to the will. He is a- leader in
the village, and he earns his own living. I do not know whether he
has been convicted. The witness Thomas is a contractor in a big way.
Handy Singho is a Vel Vidane. I do not know whether he quarrelled
with the deceased about two months before the deceased died, and that
he gave up visiting the deceased. I do not know much about Goone-
tilleke. I know that he is a timber contractor. I do not know whether
the deceased was more intimate with a number of others than with the
witnesses. There were people of better status than the witnesses, but
I do not know whether they would have been suitable for witnessing
the will. The deceased had no association with any of his equals.
My impression is that the witnesses were of the same status as the
deceased because he was associating with them daily.

(Shown book marked R6): This book is in my handwriting.
(Shown Draft of the last will, marked R7). The writing encircled in
blue in this document is not mine. (Witness says so after having read
the portion). (Body of R7 shown): As far as I know I think the
handwriting is not Sammy’s. I cannot swear and say that it is not his
handwriting.

(To Court: I had nothing to do with R 7).
I do not know whether it is an initialled draft of the last will.

(To Court: I did notsee R7 at any time before today. 1 never
made any notes, alterations or initiallings on this document).

The words encircled in blue form a clause which appears in
the last will?

(I disallow the question. The witness has already answered).

I know the land Kirimetiya Udumulladeniya. That land was
leased to me by the deceased in 1936 or 1937. (Deed No. 425 dated
17th September, 1940, marked R 8 shown): This may be the deed on
which the land was leased to me by the deceased. I dou not know
whether it is the deed. I admit that the land was leased to me by the
deceased. The notary was Mr. V. L. Wijemanne. By deed No. 3740
dated 23rd March 1943, R 9, I assigned that lease to one U. Don Peiris.
I do not know whether that person is a close relative of Peter Jaya-
singhe, nor do I know whether he lives in Peter Jaysinghe’s house. 1
know that Peiris lives in Uragala. I know him. I do not go to Peter
Jayasinghe’s house frequently. 1 have gone there now and again.
There 1s no ill-feeling to prevent me going there. I have not seen
Peiris there. 1 do not know whether Peiris is a nephew of Peter
Jayasinghe's wife.

I know there is a case pending against Peter Jayasinghe. There
is no cattle theft case against him. I have sold a bull of mine to
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Jayasinghe and Welin has falsely charged Jayasinghe in that connection.
I sold the bull to Jayasinghe long before the deceased died, I sold it
because it was not good enough for me.

I know the land called Paraketiyamullewatte. I leased that land
to a man called Bandara on deed No. 783 of 13th May, 1943, marked
R 10. I do not know whether that person is Sammy’s wife's brother.
I deny that he is Sammy’s borther-in-law.

I also know the land called Ketikala Petakatiy at Kolahakade. 1
sold that land by deed No. 3441 of May 6th, 1943 (R 11) to one Done
Peter Siriwardene. I do not know whether the transferee is a step-
brother of the witness Thomas's mother. 1 know Peter Siriwardene.
I know that he is a gentleman employed in the Railway, and that he is
a man of money.

I do not know Punchinona Siriwardene. 1 know the witness
Thomas as well as his mother. I do not know her name. I do not know
that her name is Punchinona, nor do I know that Don Peter Siriwardene
is a step-brother of Punchinouna Siriwardene. There is no need for me
to know their relationship. I do not know whether that land is possessed
by Thomas. There is no need for him to possess it. 1 deny that the
deeds referred to were given in consideration of the singing of the will by
the witnesses. I sold the lands because I wanted money for this case.

On the 13th Welin came to the deceased’s house and took charge
of the funeral arrangements. He bore the funeral expenses out of the
money I gave him. That money was the deceased’s, not mine.

(Shown R 12): The handwriting resembles that of Sammy Jaya-
singhe. I do not know whether the signature is his. The handwriting
resembles Sammy’s on the last will. As he told me that the signature
on the will is his, I identify it. I wont deny that the handwriting in
R 12 is his, if he says so. According to the document, it shows all the
expenses borne by D. V. Siriwardene on account of the deceased’s
funeral. The expenses relate to publication in the “Dinamina” and
“Daily News”, etc. I admit that the funeral was advertised in the
newspapers. I do not know how much was spent on the funeral.

On the 13th of October, Welin had sent Sammy Jayasinghe to me
for the purpose of inducing me to part with the keys. He had not
wanted Sammy Jayasinghe to inform me that he (Welin) wanted the
keys from me. The request for the keys was made to me. At that
time Jayasinghe had told me about the last will, but I did not know
that I was a beneficiary under the will. I refused to hand over the
keys unless the headman came to me. I refused to give the keys to
anyone. I did so because I had been managing and looking after the
deceased’s property as my own and not my master’s. [ told Davith
Silva that he was not the only relative, that there were other relatives
of the deceased, and that therefore I would give the keys only to a
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proper assembly in due course. Then Sammy told me that a testament
had been written. ILater when the headmen came, I handed the keys
to him. Then I did not tell the headman: “Sammy Jayasinghe tells
me: There is a last will’. Having given over the keys, I did not
leave thé deceased’s house and take up residence in the boutique till
the 15th. I deny that after giving the keys to the headman, I lived in
the boutique. I left the house after the cremation on the 15th. I say
that on that day, at the place of the cremation, I came to know the
terms of the last will. Till then I was not aware that I was the
executor and a beneficiary. Then, after the 15th, I searched for the
last will.

Q. Where did you search for it ?

A. I knew very well that it was not in the house. After I
received the information on the 15th, I searched for it. I came to
Colombo and did so.

On one occasion I went to Maliban and searched for the will.
John Perera was not there at the time. There was no one known to
me there, but I questioned some of the people there.

(To Court: There I asked: ‘“Where is that stout man with the
conde”? Some of those in the hotel said that he had gone home
because he was ill. 1 also asked the waiters whether they knew
Galmatte Ralahamy. They replied that they had no idea who he was.
When I reminded them that it was the “ralahamy’” who had come there
sick, one of the men replied. “It is not only one Ralahamy who put
up at this hotel”. Then I went back to my boutique at Induruwa.
A number of people were there, and I told them about the will).

I scarched for the will in the suitcase. 1 knew that it was not
there. After the deceased was admitted to the hospital on the 12th,
I sent back the suitcase to his house. At the time of his death, it
was in the deceased’s house. Before the 15th, on the 12th, I
searched the suitcase there. On the 11th 1 was asked to bring the
clothes from Induruwa for the purpose of the deceased going to a
native physician for treatment. I put the clothes in the suitcase and
brought them to Colombo. On the 12th I had access to that suitcase,
and I knew there was no document in it. There was only a diary and
a letter in it. There was no will in the suitcase. After the 15th [ did
not search for the last will in the suitcase. Before the 15th I searched
the suitcase on the 12th.

(To Court: I went to Maliban Hotel after the 15th, I cannot
remember how many days after—about 5 or 6 days after the 15th.
When I was told at the Maliban Hotel that the proprietor was ill, 1
did not ask for his address, but I left my address there so that the
Manager, on his return, could communicate with me, if he had any

_information to give about the will. 1 did not tell the hotel servants
‘that [ had come in search of the will left behind by the deceased).
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When 1 inquired for the man with the “konde”, I was referring to
John Perera whose name I did not know at that time. I did not meet

John Perera that day. I did not go in search of him.

(To Court: When the envelope containing the will was. handed
to me by John Perera, the ftap was pasted).

Sgd. JAMES JOSEPH,
Addl. District Judge.
It is now 4 p.m.

Further hearing is therefore adjourned for 25-6-43.

Sgd. JAMES JOSEPH,
Addl. District Judge.
23-6-43.

Inquiry resumed. 25th June, 1943.
Appearances and parties present as before.

A. D. CARTHELIS, Re-called, affirmed.

On the 13th, I gave Welin Rs. 500/- from deceased’s almirah.
I opened the almirah in the presence of Welin, took out the money
and gave it to him. There was Rs. 600/- more in the almirah; I do not
know what happened to it. I do not know whether the headman drew
up an inventory of the movables. I gave him all the keys. I do not
know whether, thereafter, the almirah was opened in the presence of
the headman and the Police.

On the 12th, as I had no information about the will, I had no
occasion to search the suitcase. On that day I opened the suitcase
and put clothes into it. I am certain that there were no papers in
it at the time.

(To Court: I opened the suitcase at home),

I had an intention of removing the deceased from the hospital to
a vedarala's house at Kelaniya. 1 do not remember the vedarala's
name. | went to his house on the 11th. On that day, | first went to
Kelaniya and then to Galmatte. I went to Kelaniya in the morning.
Goonewardene, a man in Colombo told me where the vedarala was
living. I believe Goonewardene is a trader. He had been brought
by Amarasinghe to attend on the deceased. On the 11th, I had known
Goonewardene for about two weeks. He is not a man of Colombo.
I met him casually at Walagedera. He is an uncle of Sammy Jaya-
singhe. He (Goonewardenej is known to me very well. It is true I
came to know him.only two weeks before the 11th, I did not know him
previously. I did not say that Amarasinghe brought him to the
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hospital to attend on the deceased. It was I who made the arrange-
ments with regard to Amarasinghe and Goonewardene attending on
the deceased when he was a patient in hospital. Before I left
Colombo on the 11th, an arrangement was made that I should take the
deceased to Kelaniya on the 12th. Until I went to the “Rubber Kada
Mahatmaya’s” store on the 12th, I was not aware of the deceased’s
death. I returned from my village to Colombo prepared to remove
the deceased to Kelaniya for treatment there.

The deceased’s ward in the hospital was a non-paying one.
Visitors are admitted to those wards only at particular hours. A
doctor had granted me permission to visit the deceased at any time.
That permission had also been granted to anyone who had to attend
on the deceased. Although I was not given written permission, I was
allowed to enter the hospital by the gate-keeper. .

When I returned to Colombo on the 12th, I brought the suitcase
with me. My intention at the time was to keep the deceased at the
vedarala’s.

On the 15th, Thomas told me that he saw the deceased putting
the last will in the suitcase; I do not remember where he said that. I
have said that I received details of the will on the day of the crema-
tion. I do not remember whether Thomas made the statement
referred to voluntarily, or whether he did so on being questioned by
me. My statement with regard to Thomas telling me that he saw
the deceased putting the last will in the suitcase is a correct one.
Before he made that statement, I did not search for the will in the
suitcase. I learnt from Sammy Jayasinghe also that there was a last
will. Before I questioned the witnesses, I did not search for the will.
Before the 15th, I did not search for it. On the 15th, the only infor-
mation I had about the will was what Thomas told me, namely, that
he had seen the deceased putting it in the suitcase.

I went to the Maliban Hotel five or six days after the cremation.
I had not thought of going there earlier. I was satisfied at the time
I went there that the will was not in the deceased’s house. The only
information 1 had was that the deceased had put it in the suitcase,
In the circumstances, I supposed the will had been lost between
Colpetty and the General Hospital.

When the advertisement in the “Daily News” of November 5th
was published, I had no further details of the last will. I did not know
what had happened to it. All the information I had was that given
to me by Thomas. He had also told me he had taken a letter to the
deceased, addressed to Mr. Wilson de Silva, and also that the
deceased had put the last will in it. 'When Thomas said that, he did
not use the word “envelope”. He said that the letter was one which

No. 14
Petitioner's
Evidence.
A. D. Car.
thelis Appu-
hamy—
Cross-
Examina-
tion
~—continued



84

penviot . referred to a pending case. I am quite certain he did-not say that he
Evidence. had taken an envelope to the deceased. He used the words: “Enve-

4. D.Car- ope in which there were letters about a case”. All that he said was

heli . >
fm':;ﬁppu that he had taken to the deceased a letter with the cover addressed to
Dross-. Mr. Wilson de Silva.

Xaiml-
nation
—continued In the advertisement referred to, I did not mention a last will. I

did so advisedly: My friends had advised me not to mention it. I
was given that advise by the headman and other customers of mine.

On the 16th, I went for advice to Mr. N. de Alwis, the Crown Proctor
of Balapitiya. On that occasion, he said: “If the will is not found,
nothing can be done”. Further, he asked me whether I could bring
before him all the five witnesses who had signed the will. I replied I
could do so. He further said that I should get a letter signed by the
witnesses, and that the letter would be useful if I found the will. I
did not obtain such a document before the last will was found. The
will was found on the 20th of November. Before that date, I did not
get any documents signed by any of the five witnesses. Except the
letter signed before the “Judge”, I did not get any other letter signed
by them. By “Judge’”, I mean Mr. de Alwis.

I accepted Mr. de Alwis's advice, and before the will was found,
I took the witnesses before him. On the 20th of October, I told them
that they were wanted by Mr. de Alwis at his residence “Warahena
Walauwa'”. Accordingly, they went there, and I too went there from
my boutique. On the 20th of October, they signed a document in the
presence of Mr. de Alwis. That document was signed on a stamp.
I have given it to my proctor. It was signed after | had gone to the
Maliban Hotel and inquired about the Manager.

The notice in the newspapers was published not only on the head-
man'’s advice but also on the advice of others. Apart from having that
notice published, 1 was always thinking of how to flnd the will. Then
on a visit to Colombo, it struck me that I should make inquiries about
the will at the Maliban Hotel. It did not strike me that it had been
destroyed by anyone. What I thought was that it had been lost, It
did not strike me that I should inform the Police of the loss, nor that
I should inform the headman about it. When I handed the keys to
the headman, I did not inform him of the loss, because I thought that
if I did so, I would not be able to trace the will at all, that my chances
of recovering it would be lost. At that time I was a helpless man,
and my opponents, who were more influential men, would have used
their influence to prevent me from recovering the will.

It is correct to say that right up to the time of his death, the
deceased had every confidence in me. I cannot explain why he failed
to tell me that he had executed a last will. He had more confidence

in me than in Sammy Jayasinghe,
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Q. During his lifetime, did the deceased say anything about the
disposition of his property ?

A. No; I never heard him speaking about it.

The deceased did not pay me a salary. When [ was a little boy,
I was paid a salary by him only for some months.

Although I received the letter from the “Daily News” on the 18th,
I went to see John Perera only on the 20th. On the 18th 1 was il
and I had been advised not to leave my house without a body wash.
On the 19th also I was in the same condition. At the time I went to
the hotel, I did not know that I was known to John Perera. When I

‘visited the hotel on the 20th, I did not introduce myself as Carthelis.

When I met John Perera there on that occasion, he did not question
me. I showed him his letter, and then he gave me the last will.
As soon as I met him, I asked: ‘“Are you the man who is known as
John Perera?” When he replied, I asked him whether it was he who
had written the letter, whereupon he replied “Yes”. Then I said: “I
am the man who published that notice”, and I asked him to kindly
hand over the letter to me. Then we went downstairs, and he handed
me the letter. Thereupon, I paid him the reward of Rs. 50/-, and he
accepted the money. I had taken that amount with me. I had come
to the hotel with Rs. 300/- or Rs. 400/-, which I had taken from my
boutique. A receipt for the sum of Rs. 50/- was given to me by John
Perera, but I am not sure whether I am having it now. It was dated—
It must have been dated.

(Shown P9—P 14): I got these documents from the boutique at
Galmatte. They refer to properties of the deceased. Those docu-
ments were at the boutique, and I got them from there. The boutique
belongs to Lewis Vedamahatmaya, Cecilis’s husband.

Lily is a widow. I cannot remember whether under the will the
residing house has been bequeathed to me and Cecilia. 1 cannot say
why Lily was excluded with regard to the residing house.

There is a pending case in which I am charged with the theft of a
bicycle. I did not steal any bicycle. The case was instituted at the
instigation of Welin, the 1st respondent.

Re-examined :

I heard that Peter Jayasinghe was fined owing to an affray
with a relative. It was suggested to me that Sammy Jayasinghe
had a relative known as H. M. Bandara to whom I assigned a
lease. Bandara is not a relative of Sammy Jayasinghe, nor of his
wife. I received the consideration on that assignment. The land I
dealt with was not assigned to Bandara. I leased it to him for three
years at Rs. 75/- a year, the total amount being Rs. 225/-. Before the
notary, a sum of Rs. 75/- was paid to me. The lease was given
because I could not take the produce, as I was living at Induruwa,
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P 14 With regard to my transfer to Peter Siriwardene, it was suggested
Evidence. to me that he is a -cousin of the witness Thomas’ wife. I do not know
s 2‘“‘11_ about that relationship. Peter Siriwardene addresses Welin Siriwar-
hamy— . dene as “Aiyar”. The land was transferred for Rs. 750/-, and the whole
Re-Exami- 3mount was paid to me before the Notary. 1 accepted Rs. 500/- before
nation . . .

—continued the Notary, I had received the balance previously. Thomas is possessed

of property worth Rs. 10,000/- or 15,000/-.

It was also suggested to me that I had assigned the lease of a land
to one U. D. Peeris. To my knowledge, he is not a relative of Peter
Jayasinghe or his wife. The rent was Rs. 600/- for a period of six
months. At the attestation, one month’s rent (Rs. 100/-) was paid.
I received the rent every month. The lease is worth more than
Rs. 100/- a month. The income from the land would be more than
Rs. 150/- a month. I did not make inquiries whether I could lease it
for more than Rs. 100/- a month. o

Welin Siriwardene did not allow me to posses the properties in
question. 1 consulted Mr. Paranavitane in this connection, and he
advised me to lease the lands, and he also asked me not to go there.

Proctor Wijesekera was not employed by the deceased at any
time. As far as I am aware, the deceased had nothing to do with him.
They were not on friendly terms. Mr. W. F. B. Perera was a candi-
date at the election of a member for the Pasdun Korale constituency
in the State Council. Mr. Kannangara was also a candidate. In that
election, the deceased worked for Mr. Seneviratne, another candidate.
There were altogether five candidates. Though Mr. Perera was living
only two miles from his house, the deceased did not support him. He
did not engage his services as a proctor in any of his cases. The
proctors he employed were Mr. P. F. A. Goonetilleke, Mr. Wilson de
Silva, Mr. Abeyesekera, Mr. D. J. K. Goonetilleke and others whom I
cannot remember.

Welin’s son, Dharmasena, has always been known as “Ukkun
Mahatmaya’’; that is a term of affection. He was never present at the
hospital. When a photograph was taken at the hospital, he was not
present. Amarasinghe and Gomes appear in the photograph.

When the five witnesses went before Mr. de Alwis, they signed
the document required. I asked them to go before Mr. de Alwis, and
they went there independently. They signed this document (shown).
It took the form of an affidavit. It was prepared by Mr. de Alwis.
(Document marked P 18).

I also produce the photograph referred to, marked P 19. It was
taken by the undertakers as an advertisement for them. Dharmasena
does not appear there. The persons appearing there are myself, Lewis
Vedamahatmaya, Mr. Perera who sold rubber to the deceased, Goone-
wardene, his wife and daughter, Lily, Siriwardene, Amarasinghe ang
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Gomes. These were the people present at the hospital before the

corpse was removed to Walagedera. I was told that it was usual to
take such photographs.

It is not true that the deceased did not at any time recognise Lily
as his sister. I produce P 20, dated 26th June 1934; notice of marriage
of Lily in which she is described as a daughter of Caranelis Siriwar-
wardene, Police Headman, and Dona Alpinona Hamina. (Production
objected to. I uphold the objection).

[t is quite true that Jinaratana and the deceased were at logger-
heads. That priest disrobed himself seven or eight years ago. He is
Welin’s wife's brother. Jinaratana was succeeded by a priest on whose
education the deceased had spent, namely, Lulbadde Uparatana. At
one time that priest was residing at the Maligakande Pirivena. He is
now the incumbent of the Walagedera Temple. After he became the
incumbent, the deceased visited the temple frequently for the purpose
of offering flowers and performing other religious rites. He has left to
the temple only a sum of Rs. 300/-.

-~ (To Mr. Obeysekera): The persons on the extreme left of the
photograph are Amarasinghe and Gomes.

(To Court: I did not make inquiries about the will from Mr.
Wilson de Silva. 1 inquired from him about the letter sent to the
deceased through Thomas. I do not remember when I made that
inquiry; it must have been made before the advertisement was inserted
in the newspapers. 1 did not tell Mr. de Silva that a last will had
been lost. When I questioned him, he did not ask me: ‘“Why are
you inquiring about a letter I sent on to the deceased.” 1 asked him
whether he had sent on a letter to the deceased. He said “no”, and
I was satisfied with that answer, and there was no further talk with
him. He said that he had sent the letter by Thomas. He did not
ask: ‘“Why is that letter lost ?”).

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-6-43.

D. JOHN PERERA, Affirmed, 52, Manager, Maliban Hotel,
Colombeo.

The late Frederick Siriwardene was known to me. From time to
time, he used to visit my hotel and take his meals. He never occupied
a room there. I was on speaking terms with him; 1 knew him very
well.

I remember his visit to the hotel in October last year. I remember
the date, namely, October 7th. On that occasion he came there in a
car. He appeared to be ill, After he entered the hotel, he spoke to
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me ahd then went to the lavatory. When he returned he occupied a
seat and called for a soda,; which I got down for him. After he had
taken the soda, he said: “I am somewhat ill”. He had come there
with another man; he is present in Court (points out the petitioner).

In the absence of that man, the deceased handed me a letter in a
long pasted envelope. After handing me the letter, he told me that
he was going to the hospital, and that he would return in three or four
days’ time. He also asked me to take charge of the envelope, to keep
it till that time. When I took the envelope, there was a gentleman
near the cashier. Later I showed the envelope to that gentleman and
asked him: “What is this?” It was addressed to Mr. Wilson de
Silva, Proctor, Kalutara. I cannot read English. I did not look at the
contents of the envelope; the flap was pasted. Thereafter, I put -the
envelope in a drawer of the counter. The key of that drawer is in my
possession. After the deceased left the hotel, he did not return.

Subsequently on the 18th of October, I went home to Panadura,
as I was suftering from Rheumatism. I remained there till the 11th
of November. Whilst I was there, I read a notice in the “Dinamina”
headed “Lost”. (Shown P5): This is the notice. When I read it,
it struck me that I was having the document addressed to Mr. Wilson
de Silva. The notice expressly mentions an envelope addressed to
Mr. Wilson de Silva, Proctor, and contains the offer of a reward of

Rs. 50/-.

When 1 returned to the hotel on the 11th, I communicated with
the number given in the advertisement. I got my reply typed by the
clerk at the hotel. (Letter dated 12th November shown): This is the
letter. I addressed it to the number. Four days later, as I had not
received a reply, I sent another letter. (Shown P 7): This is the letter.
It was sent on the 17th of November, by registered post.

Subsequently, after about four days, the petitioner came to the
hotel. I had seen him before. Prior to the 7th of October, 1 had seen
him, but I am not certain of his identity on that date. On that occa-
sion I had not spoken to him: he had come in search of me. When
he came to the hotel after the second letter was sent, he inquired for
me downstairs. At that time I was upstairs. Je came there and
asked me whether I was John Perera. When I said “yes”, he asked
me whether I had sent the letters. I replied: “Yes”, and added
“There is a reward offered. If it is given, I'll give the document”,
Then I came downstairs, opened the drawer and handed the document
to the petitioner. Then he opened the letter, and we read it. Next
he gave me the reward and removed the document. I did not give him
a receipt. I had nothing further to do with him.
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Cross-Examined :

No. 14

Petitioner’s

My hotel is opposite the Fort Railway Station.  There Evidence

are rooms for people to stay there. There is also a register where Perera

ohn

the names of visitors are entered. I transact my business in English Cross-

as well as in Sinhalese. All the books are kept in Sinhalese. The
correspondence is in Sinhalese as well as in English. I have bill books,
and bills issued show the names of the visitors. There are counterfoils
of those bills.

I knew the deceased as a person who used to visit my hotel.
Numerous other people also come there. Special attention was paid
to the deceased. We spoke to each other. Sometimes he gave articles
to be kept by me. He was a respectable and well-to-do man, and as
the Manager of the hotel, I showed him the respect due to a man of
his position. There was no other relationship between us. He was
one of my more respected customers—nothing more than that. The
articles which he sometimes left in my custody included clothes. 1 did
not unpack the parcels. He used to hand over the parcels to me and
ask me to keep them safely. That happens ir the case of many other
customers.

On the 7th of October, the deceased came to the hotel in an
unusual manner: He was ill. That is why I remember the date, and
also because 1 went home that month owing to illness. The deceased
was a good man, and he was ill: that fact was working in my mind.
With regard to the reason why I remember the date, all I can say is
that he came to my hotel ill in the month of October when I also fell
ill. His name does not appear in any register or bill book.

On the 7th of October, the deceased brought a small suitcase with
him.

(To Court: The deceased had it in his hand, and the petitioner
walked along with him to the hotel. They came there together).

I cannot swear to the fact that the petitioner was that other man.
Later when he gave me the reward, I asked him: “Was it you who
came with the Ralahamy ?”’, and he said “yes”. I am not certain who
was carrying the suitcase on the 7th of October. The two men came
to the hotel at about 11 a.m., and they remained there for about half
an hour. 1 do not know whether the deceased had any particular
reason for coming there. On that occasion he did not take his meals
there, nor did he occupy a room. The other man also did not do so;
he went somewhere. I did not ask the deceased whether he had come
to take a meal. He got the soda through me. Thereafter I attended
to my work.

I have said that the deceased gave me an envelope for safe
keeping. He was dressed at the time in a white coat and white cloth.
I cannot say from where he took out the envelope for the purpose of
handing it to me; I cannot say whether he took it out from his coat

Examina-

ion



No. 14
Petltloner 8
Evidence
D. John
Perera
Cross-
Examina-
tion
—~continued

90

pocket. When he called me and handed the envelope to me, he had
in it his hand. At that time he was seated in a chair in the hotel.
There are screened apartments in the hotel each furnished with a table
and four chairs. At the time in question the deceased was seated at a
table where people ordinarily take meals. Lots of other people were
also there at the time. When the deceased called me and gave me
the envelope, he did not tell me what it contained. He said: ‘“There
is very valuable hyun in this envelope”. He asked me to keep the
envelope with me, saying that there were very valuable writings in it.

There is an iron safe in the hotel. I do not use'it. That safe is
used by the proprietor. The deceased had nothing to do with the

proprietor.

I said that I got a customer to read out the writing on the enve-
lope. That was not a sudden act. One of those who had taken meals
at the hotel came up to the counter to pay his bill; then I showed him
the envelope and asked him what was written on it. I had no special
reason for asking that. When the deceased handed me the envelope,
I noticed the writing on it. Then I did not ask the deceased : ‘“What
is this writing '? There was no necessity for me to ask that from him.
I asked the casual visitor because the address appeared on the enve-
lope. Then I put the envelope in my drawer.

The deceased told me that he would call for the envelope three or
four days later. He did not do so. I did not know where he was

living; T did not know his address. I knew nothing of the man. He

addressed me as ‘‘Ralahamy”, and when 1 addressed him,
I also used the same word. 1 did not know his name. 1 do
not know whether he knew my name; he may or may not have
known my name. He addressed me as “Manager Unnaya”. He did
not know from where I was. He knew that I was a paid employee of
the hotel, and that I might leave it at any time. As the manager of
the hotel I knew him for about eight years. But I did not know where
he was living; 1 only knew that he was coming from the Kalutara
District. I also did not know what his occupation was; I knew how-
ever that he used to bring rubber to Colombo.

If 1 was not in the hotel, the deceased could have ascertained my
whereabouts from the proprietor. I did not try to find out why the
deceased did not return after he had entrusted me with the envelope;
there was no necessity for me to do so. There is no necessity to
inquire for visitors. I usually read the newspapers. 1 did not read
the deceased’s obituary notice there. [ did not hear of his death.
When I read the notice in the “Dinamina” of the 6th of November,
even then I did not know that the deceased was dead. I was at home
at the time. When I read the notice, I connected it W1th the packet
merely because the address had been read out to me as “Mr. Wilson
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de Silva, Proctor”. It did not occur to me as strange that
to recover it. When 1 read the advertisement, I did not
know that he was dead. Then it did not strike me that he
was advertising to recover the packet. At that time I was only
thinking of the proctor’s name. It did not strike me as to who had
advertised. The advertisement was there, and I sent a reply. The
Ralahamy had entrusted the packet to me with the injunction that I
should return it to him. I had no authority to give it to any one else.
I replied to the advertisement without caring to whom I was sending
the reply. 1 sent a reply on the 12th and next on the 17th. [ invited
attention to my reply of the 12th five days later. My one anxiety was
to secure the reward.

When the petitioner came to the hotel and met me upstairs, I did
not know who he was. When in reply to him I said: “I am John
Perera”, he said: “I have brought the letter you sent in response to
the advertisement published in the papers”. When I handed the
envelople to him, I told him: “This was given to me by the Ralahamy.
Why are you asking for it?” Then he replied: “Ralahamy died”.

Q. Apart from that statement, as he was paying you the reward,
you gave him the packet ?

A. If he had brought the letter I had sent, I would have given
him the packet, irrespective of whether I knew the “Ralahamy’ was
dead or not.

His statement that the Ralahamy was dead did not influence my
decision to give the packet. Before I gave it to him, I asked him,
“Who are you,” and he replied that the deceased had been his master,
and that it was under him he had worked. I did not ask the petitioner
for his name and address. 1 did not tell him that the packet had been
handed to me by the deceased, and that I should be given a receipt
for it.

(To Court: I did not ask him what right he had to get the
document), '

I had been placed in a position of trust by the deceased.

(To Court: If the Ralahamy was dead, it was his heirs who would
have been entitled to the document. But the petitioner said: * The
deceased was my master”. When he said that, I handed him the
document. I did not ask him who the heirs were. 1 am a very busy
man; I had no time to go into details). I did not verify whether the
deceased had died.

Q. If the Ralahamy turned up for the letter after you had given
it to the petitioner, what would you have told him ?

(No answer).
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o Igo 14 The petitioner said that he was a man of status, and that the
poponer® Ralahamy was dead. Therefore I gave him the packet. Heé also told
lP)- John  me that he was related to the deceased.

erera

Cross- (To Court: He did not tell me that he had come to the hotel
pxamina-  with the deceased on the 7th of October. I questioned him whether
—continued he was the man who had come there with the Ralahamy on that day.

I asked the petitioner: ‘ What is the document you are in search
of ?” He replied: * They are some letters in my name. It may be
a writing in my favour or letters in my name.” He did not say that
the document he was searching for was a last will. 10

Before handing over the document to him, I did not open the
envelope to see whether there were any letters addressed to him.
After 1 handed the envelope to him, he opened it and took out the
contents which consisted of a last will and a paper in English. When
he saw those papers, he did not say anything).

On the envelope being opened, I discovered that it contained a
very valuable document—a last will. 1 had no proof whatever that
the petitioner was entitled to that document. Nevertheless, I handed
the packet to him without further inquiry. I did not think that some-
body was desirous of getting possession of the document and destroying 20
it.

I did not reply to the notice in the *“ Dinamina ' of the 7th till the
12th. 1 delayed to reply because I was ill. After I read the notice, I
thought of going to the hotel and getting the reply written by the clerk.
I can write in Sinhalese; there was nothing to prevent my replying in
Sinhalese on the 7th itself.

In my absence there is another man who acts for me at the hotel.
When I went home, I did not leave the keys of my desk behind. I
took with me the keys of the drawer in which I had put the document.
I did not tell anybody: * The famous Ralahamy who comes here has 30
left an important packet with me. If he comes tell him I have fallen
ill and gone away.” 1 did not tell anyone in the hotel at any time that
the packet was with me.

When the petitioner told me: “I am the Ralahamy’s servant and
also a relative,” I did not ask him what the relationship was. There
was no necessity for me to do so.

My salary is Rs. 60/- a month. [ am possessed of property worth
about Rs. 3,000/-. I am married.

(Notice Shown): This notice refers to a document which was lost,
When [ read it, I had in mind only the proctor’s name; I did not 40
think of anything else. The notice could have referred to some other
packet addressed to Mr. Wilson de Silva, which had been lost. So far
as | remembered, the Ralahamy had told me: * These are some of
my documents. Keep them with you.” He has not told me that he
had picked up a lost document. The document he gave me was his,
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Re-Examined P No. 14
etitioner’s

The hotel bills give the names only of the visitors who put 5Yience
up there in the nights. No receipts with names are issued to Perora
those who come there for meals only. Fuamina-
tion

If I see the last will, I can identify it.

(To Court: I read only the words at the top, viz: * This is the
last will..o.oooviniininnns ” Then the petitioner took the will).

I noticed that some ink had dropped on it. 1 cannot remember
how the will was written. I cannot say that there is anything
wrong with my memory.

(Shown receipt for Rs. 50/- given to the petitioner, marked P 21):
The signature is mine. I issued that receipt to the petitionor. I had
forgotten about it.

(To Court: I cannot say whether the Ralahamy tried to conceal
from his companion the fact of his delivering the document to me. I
did not tell the deceased’s companion when he returned that the
deceased had given me the document. The Ralahamy told me that
he was going to the hospital from the hotel.)

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-6-43

NEIL De ALWIS, Affirmed, ].P., U.P.M., Crown Proctor, X. de Alwis

) Examina-

Balapitiya. tion

I have been the Crown Proctor of Balapitiya for the last 18 years.
I live at Bentota, about 2 miles from the Alutgama Railway Station,
closer to the Induruwa Station.

I have seen the petitioner in this case. I have seen him in a
boutique. He was carrying on business at Induruwa. Once he came
to me and told me that a certain will had been lost or that it was not
forthcoming—that there was a will, and that it was not forthcoming.
This is the man who told me that (petitioner shown). 1 asked him
whether the document was a notarially attested will. He said “no”,
and that it had been signed by five witnesses. Then I told him that it
would be safe to obtain an affidavit from the witnesses. On that occa-
sion I do not remember whether 1 asked him to bring the witnesses to
me, or whether he offered to bring them,
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A few days later, he brought the witnesses. Then [ -questioned
them myself, and I embodied their statements in the form of an affi-
davit. On what they told me, I drafted an affidavit, and it was typed
by my clerk. Before getting the signatures of the five witnesses, I

—continued eyplained to them the contents of the document. After it was typed, I

N. de Alwis
Cross-
Examina-
tion

again explained the contents to them, before it was signed. 1 myself
attested the document as a Justice of the Peace. (Affidavit shown) : I
identify this as being the document. It bears the date 20th October,
1942. It was four days before that date the petitioner saw me.

It is stated in the affidavit that the first affirmant was the

deceased’s clerk, and that he (the first affirmant) was asked to prepare

a document by way of a last will. That is what I was told. I do not
know that as a fact. It 'is also stated in the affidavit that all the
instructions were given by the deceased. I asked the witnesses whether
the deceased was able to give those directions.

Cross-Examined :

At the time [ attested the affidavit, I had not ‘done any
legal work for the petitioner previously. I did not know the
deceased. I had not acted for him either. 1 practice at Balapitiya.
Ordinarily, people of Galmatte would transact their business at Kalu-
tara. Galmatte is within the jurisdiction of the Kalutara Courts.
Normally, inhabitants of Galmatte would consult proctors living at
Kalutara. Sometimes, some of those people come to me also. My
residence is some distance from Balapitiya, 11 miles this side of Bala-
pitiya. It is between Balapitiya and Kalutara, about 13 miles from
Kalutara. The distance between my residence and Galmatte across
the river would not be so far; it is about 8 miles; may be about 10
miles. I think it is 8 miles.

I embodied in the affidavit all the statements made to me by the
witnesses. They did not tell me what the terms of the last will were,
what the dispositions were, not even who had been appointed executor.
The petitioner did not tell me: “I am the executor under the last
will, which is lost”; I do not think he told me that. If he had made
that statement, I would have included it in the affidavit.

Q. He did not tell you what his interest was in the testator ?

A. I do not remember whether I wentinto the details. I did not
go into the details of the contents of the will.

After the affidavit was signed, the petitioner came and told me
that his lawyers had told him that without my evidence the affidavit
would be useless; that was recently. After the signing of the affidavit,
he did not come to me and ask for advice; he did not ask me what
steps he should take. 1 did not ask him to advertise in the papers; nor
did I ask him to look out for the will in a particular place. I do not
exactly remember every part of the conversation I had with him, but I
do not think he asked me the question whether it is possible to prove a
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last will without production of the document itself. To the best of
my recollection, I told him it would be safe to have an affidavit. The
contents of the will were essential, and I would have included them,
if they had been given to me. All the advice I gave the petitioner was
that he should get the witnesses to state that they had signed the will.
Afterwards, the petitioner never returned and told me, I found the
last will”.

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-6-43.

N. R. PERERA: Affirmed, 36, Clerk, Associated Newspapers
of Ceylon, Ltd.

I am not in charge of the Registers with regard to advertisements,
but I have been deputed to produce those books on behalf of the
Manager, “Dinamina”. 1 have brought the “Dinamina” advertise-
ment register as well as the postage book.

The register of advertisements shows that an advertisement was
inserted in the “Dinamina” of the 6th and 7th of November by A. D.
Carthelis Appuhamy of Induruwa under the heading “Lost”. “D”
stands for “Dinamina’’. The number allotted to the advertiser is
8738. That advercisement appeared in the Dinamina of the 6th and
7th of November. A sum of Rs. 4/30 was charged for the two inser-
tions, and that amount was duly paid. (Certified extract to be
produced from the register, marked P 22).

I have also brought the register of despatch. That book shows
that under the date 16-11-42 a letter addressed to A. D. Carthelis
Appuhamy, Induruwa, was posted, and that a second letter was also
posted to him on 18-11-42. Most probably they were replies sent in
response to the advertisement. I cannot identify them. (Extracts to
be produced from the register, marked P 23, P 24 and P 24a).

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-6-43.
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DON SAMMY JAYASINGHE, affirmed. 34, Trader and culti-
vator, Walagedera.

For a number of years I was running a tailoring, shoemaking and
clothing establishment in the Pettah, at Maliban Street. In the
beginning of 1942, owing to the war, I closed down the establishment.
The value of the stock was about Rs. 2,000/-. Apart from that busi-
ness, I had also some inherited property, which is still being owned
by me.

Having closed down the business, I went to my village, Wala-
gedera. Thereafter, I put up a house there. I did not search for em-
ployment. I had known the deceased D. F. Siriwardene for a long
time. Having learnt that I returned to the village, he sent for me and
said: ‘‘Mahatmaya, [ am unable to give you a job suitable to your
status, but I can give you a clerkship under me. Will you accept the
work™ ?

(To Court: He knew that I had done business).‘ I consented,
and 1 worked under him till his death. He paid me at the rate of
Rs. 25/- a month.

After the deceased died, I worked for three months under the 1st
respondent. In January last, he discontinued me. He paid me
Rs. 30/- a month. '

The work I did was this: I had to keep the check roll: I was in
charge of the accounts relating to the labourers. The deceased owned
a large number of small rubber lands. The Latex from those lands
was brought to a store near his residing house “Siri Nivasa”. The
land on which the house stands is 15 acres in extent. He had also a
factory for drying and smoking rubber, and all the rubber from his
lands was brought there for that purpose. I had to keep the check roll
showing the names of the workmen etc. The rubber-maker was Gomes.

I was so employed till the deceased fell ill on the 30th-of Septem-

ber last year. From that time, his condition grew worse. Dr.

Ratnayake was attending on him at the time.

On the 5th of October, the deceased called me in the morning and
said: “Bring a paper and pencil and note down what I dictate.” I
took a pencil and paper to him; then he dictated at the start what he
intended, and I noted that down. It was a last will he dictated. I
wrote in pencil entirely to his dictation. When he finished dictating,
he asked me to make a fair copy in ink, and I did so in the same room.
The deceased was lying there at the time on a bed. Thereafter, I read
out the contents of the fair copy. Next, I handed the copy to him,
and he also read it, and then he asked me to put it in the drawer of a
writing table in the room. The time then was 10-30-or 11 a.m,
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Thereafter, | went out and attended to my work. At about 1 p.m. Pelgi?io;t} .
he called me again and asked me to fetch the Police Headman. I Evidence.
went to bring the headman, but he was not at home. I reported that Don
to the deceased and resumed my work. J;yasigghe.
fil:zmina—
At about 2-30 p.m., he again called me into his room and inquired —continued

whether Thomas, Peter Jayasinghe, Parlis Goonewardene and Handy
Singho, Vel Vidane, had come to the house. I went out of the room
and ascertained this, and on my return, I told the deceased that,
except Thomas Appuhamy, the others had come. Then the deceased
said: “When Thomas also comes inform me”. Apparently, he was
expecting him and the others. I had not asked any one of them to come
to the house at that time. Thomas arrived- at about 3-30 or 4 p.m.
The deceased was related to him.

When I informed the deceased of his arrival, he (the deceased)
wanted all the four men to enter his room. After they did so, he
asked me to close the door of the room.

(Evidence objected to. The only section under which the evidence
of the deceased is relevent is section 32. I allow the evidence subject
to the objection). Then I closed the door, whereupon the deceased
said: “I am lying ill, and I have made a last will about my properties.
It is to sign that [ have sent for you people”. Next, he asked me to take
out from the drawer the document I had put there and to read it out.
I did so, reading out the contents loud, to be heard by those present.
Thereafter, the deceased asked me to find out the full names of the
witnesses and write them down, and I did so. I read out the names
also, to be heard by the deceased. After that I handed the last will
to the deceased, and he read it again. Then he got up and sat on
the bed. There was a teapoy in the room, and he asked me to bring
it near him. I did so. Then he kept the document on the teapoy and
signed it. Next, I signed the document, and then Peter Jayasinghe
did so. It was next signed by Handy Singho, Vel Vidane, and then
by Parlis Goonewardene. (Shown document marked “A"): This is
the document the deceased and the others signed. It is all in my
handwriting.

After the will was signed, the deceased asked us not to tell anyone
that the will had been signed. (Witnesses’ signatures on the will
shown): The first signature is mine. The second signature is K. D.
Thomas', the third Peter Jayasinghe's, the fourth G. P. Handy
Singho's and the fifth I. G. P. Nanayakkara’s. We all signed at the
same time. The last three lines were written just before the deceased
signed. The body of the will had been written in the morning. After
the will was signed, Thomas Appuhamy and I remained in the room
and the others left it,
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Ptk Goonetilleke wag a timber contractor. He supplied timber to the
Evidence. deceased for a school. I do not know whether the deceased had any

Don S8ammy ipterest in that timber business. After the will was signed, the deceased

Jayasinghe. , X :
E&f:,f;;ie handed me the document and said: “Put this back in the drawer”,
ton. - ueq 20d 1 did so. There is a key to the drawer. 1 did not lock the

drawer, after I had put the will in it. The deceased’s bunch of
keys was on a table at the time. Thereafter, I left the room. Thomas
rémained in the room, talking with the deceased. Thomas, who is a
nephew of the deceased, was in his company very frequently. I do
not know what happened to the will thereafter.

In the morning of the 7th of October, the deceased left his house
in a car, intending to go to the General Hospital. He was accompa-
nied by Carthelis Appuhamy, Thomas Appuhamy, and Badde Vidana
Vedamahatinaya, also known as Lewis Appuhamy, husband of Cecilia
and brother-in-law of the deceased. When they left they said they
were going to the General Hospital.

I next saw Carthelis Appuhamy on the 9th or IOth; I am not
certain when. I do not know why he had returned to the village. 1
learnt that the deceased had died on the 12th at about 9-30 or 10 a.m.
I saw Cecilia Siriwardene and others crying, and I learnt from them
that a telegram had been received intimating that the deceased had
died. The corpse was brought to the deceased’s house on the 12th, at
about 9-30 or 10 p.m.

On the 13th, the I1st rsspondent Welin came there, and after
having looked at the corpse, he called the petitioner and questioned
him as to whether there was money for cremation expenses. From
March, 1942, up to the 13th of October, I had not seen Welin in the
deceased’s house. Carthelis said there was money. Then both of
them discussed as to how much would be necessary. The 1st respon-
dent said that the funeral expenses would cost about Rs. 500/-. Then
Carthelis took out Rs. 500/- from an almirah and handed it to the
1st respondent, who then gave money to various persons and sent
them out. I was asked by Welin to make a clear note of all the
monies that were given to people, and I did so.

Later, the 1st respondent called me and said: “You and
Carthelis Appuhamy were all working under my brother. Now I am
the chief, and you must do according fo what I want.” ~Generally,
Welin calls the petitioner Carolis. Welin told me: “Carolis must
now hand over the keys of the almirah to me”. 1 told that to the
petitioner, and I also told him at the same time that the deceased had
signed a last will on the 5th and asked him whether he got it. He
said: “I did not get it. There is no use of talking about these
things now. What is now required is not the last will or the bunch of
keys. Now the deceased’s funera] must be attended to”. Thereafter,
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the 1st respondent came to the petitioner and asked him for the bunch
of keys. The petitioner refused to give it. Later, the headman came,
Then the petitioner closed all the almirahs, and after putting all the
keys in a drawer, handed the key of the drawer to the headman.

The cremation took place on the 15th. On the 19th, the petitioner
asked me to go to the residence of Mr. Neil de Alwis, the Crown
Proctor of Balapitiya. When I went there, I found the other witnesses
also there. On being questioned by Mr. de Alwis, I told him that I
had signed a last will, and that it was duly signed on the 5th of
October by the deceased also. Mr. de Alwis had an affidavit prepared,
and I signed it.

(Shown P 18): The first signature on this document is mine.
The other four signatures are those of the other witnesses to the will.
I did not know what had happened to the last will. When I asked the
petitioner why the affidavit was being prepared he said that the will
had been lost, and that the affidavit was to be signed to testify to the
fact of the will having been signed. 1 do not know about the adver-

tisement in the papers. I know that the will was discovered
subsequently.

Cross-examined :

I am 34 years old. I started life as a Buddhist priest,
and 1 served in that capacity for about five years. In my hear-
ing [ am not called “Heeraluwa” (contemptuous term for ex-priest).
I was attached to the Walagedera Temple. I cannot remember when

I left that temple; 1 left it about 15 years ago. I joined the priest-

hood when I was about 14 years old and gave up the robes at the age
of 19. Then I did not run away to Colombo with some of the temple
belongings; I went home for about a year. Before I gave up the
robes, I told the priests and also my “home people” that I had decided
to do so. I gave up the priesthood because I became disgusted with
the life of a priest. I deny that I took away temple cash or anything
else belonging to the temple.

After I gave up the priesthood, I came to Colombo where I took
up employment as a'compositor on a monthly salary of Rs. 30/- or
Rs. 35/-. That was about 15 years ago. At that time, except the
salary, I had nothing of my own. I continued as a compositor in a
Sinhalese Press for eight years. My knowledge of the Sinhalese
language is good. I had a pansala training, in addition to experience
at the printing ofice. 1 was a compositor till about 1937.

I gave up that employment, and immediately thereafter, I opened
the tailoring establishment. I had no knowledge of tailoring; I
employed tailors. I started the business with my savings, amounting
to Rs. 200/-. In the meantime I married. At that time, I had that
business. I married after I opened the tailoring establishment. In
January 1942, I sold that business. At the start it was paying; later
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Pegt‘i’;);:r-,s the profits were lesser. In January 1942, I sold what was -a losing
Evidence. business. The establishment was at Maliban Street, near the Maliban

pon Sammy Hotel. 1 know where that hotel is. I do not ‘know its Manager,
ayasinghe.

Cross- John Perera.
Examina- .
Bon,  wwed (To Court: I have never gone to that hotel).

Between the hotel and my tailoring establishment, there were
about six boutiques. I had no dealings with that hotel. I was patro-
nising a hotel opposite my establishment known as Saraswathie Hotel.
I did not go to the Maliban except with a friend. I am unable to say
whether that hotel is good or bad. I do not know John Perera; I have
not seen him till today. ’

(To Court: I saw him today for the first time when he came here
to give evidence).

I'have said that the deceased knew me when I was in Colombo.
His business brought him to Colombo. I do not know whether he
went to the Maliban Hotel for meals sometimes. I never saw him there.
He used to come to the tailoring establishment.

I sold the business for Rs. 2,000/-; the stock-in-trade was sold to
various people for that amount in lots. I took the money with me
when I left for the village.

The house has been completed except for the tiling. The roof
has been temporarily thatched. I spent about Rs. 800/- on the house.
As tiles are expensive now, I did not buy them.

Shortly after I went to the village, the deceased employed me.
He asked me to confer on him the favour of being his servant; it was
for my benefit also that I took up employment under him. He told
me that he was unable to pay me a salary equal to my status, He
asked me to work under him for a reasonable salary, and the salary
he paid me was Rs, 25/- a month. Till three months after his death, I
was content with that salary. I worked till I was dismissed by Welin.
I worked under Welin for three months after the deceased’s death.

During the period of my employment, I kept all the aecounts
relating to the rubber lands of the deceased. I was not in the position
of a rubber conductor; I was a clerk. Only in an emergency, I was
asked to visit the lands by the deceased. My brothers have been
rubber tappers under the deceased. I have not said that I was in
charge of the labourers. 1 did not live in the deceased’s house. 1
lived in the house I put up, about a mile from the deceased’s house.
Ordinarily, I worked in the deceased’s house from 6-30 or 7 a.m. till
about 5 or 5-30 p.m. My meals were brought there from my house.

During the deceased’s last illness, Lewis Vedamahatmaya and his

wife Cecilia were always in his house. An aunt of the deceased and.
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another woman also used to come there; I do not know their names.
There was also a servant woman in the house. The deceased was
living about # mile from my house. Amarasinghe did not live in the
deceased’s house. - He was working in the plumbago pits of the
deceased; not in the house. He was an employee of the deceased.
James Vedisinghe was a tapper under the deceased. The house and
the boutique were managed by Carthelis Appuhamy, and he attended
to work relating to the rubber also.

Till he fell ill on the 30th of September, the deceased was looking
after his own affairs, He was a very energetic man. Except for that
last illness, he was a well-preserved old man. He was a bachelor. He
was a fairly popular man, well-known to influential people. He

did not associate with “big” people, nor did he associate with any one
in his village.

I worked in an office room in the verandah of the deceased’s
house. There were almirahs in the house. I did not see an iron safe
there. The deceased may have had large sums of money, but I had
no knowledge of it. His accounts were kept by me. 1 do not know
whether the assessment of his rubber lands alone was Rs. 18,000/- a
year. He had a large income. Sales of rubber brought him about
Rs. 3,000/- a month. He did not have much expenses. He was a
fairly careful old bachelor. He had no bank account. 1 do not know
whether all his money was kept in his house.

When the deceased fell ill, Sangawatte Vedamahatmaya first
attended on him. That “vedarala” was brought by Carthelis Appu-
hamy. Shortly before he died, the deceased did not send for his
brother Welin—1I do not know whether he did so. Shortly after the
deceased fell ill, Welin did not visit him. From morning till evening,
I was in the house, but I did not see Welin there. If he says that
during that time he visited the deceased, I can swear to the contrary.
I was concerned with the deceased’'s accounts even during his last
illness. I had nothing to do with his domestic arrangements. 1 was
not required to attend on his illness. Carthelis was with him most of
the time. He always attended to the out-door work as well as the work
at home. If he did not go out, he was at home. That was so till the
deceased entered the hospital. During that, he was not always at
home; he used to go to his boutique also near his house.

On the 5th of October, the deceased had not spoken to me previ-
ously with regard to writing a last will. I should not be described as
a confidant of the deceased. I was just his clerk who kept his accounts.
He trusted Carthelis more than me. [ was never given the keys of the
deceased’s almirah. I did not know of any previous arrangement
made by the deceased for the witnesses to turn up on the 5th, nor did
Carthelis know anything about it. From about the 30th, the deceased
was not bed-ridden. He did not go out of the house. At the start
he was suffering from diarrhoea, not dysentery. Lewis Vedamahat-
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maya knew nothing about the preparation of the last will. In fact, no
one in the house knew about it. I do not know how the deceased
made arrangements with the other witnesses for their coming to the
house to sign the will. The witnesses were constantly visiting the
deceased, and during those visits, the deceased may have made the
arrangements I cannot say who came to the house on the 4th. The
witnesses were frequent visitors, but I cannot remember the dates of
their visits. Thomas lives 10 miles from the house. He is mostly in
his wife's house which is only a mile from the deceased’s house.

It is a fact that the deceased wanted the will kept a secret. He
asked me and the other witnesses not to disclose it to anyone. When
he made that request, he did not particularise the petitioner. At the
time the door of the room was closed after the other witnesses and I
had entered it, Cecilis was in the house. The door was not locked with
a key. It was bolted from inside, and it could not be opened from
outside. That- was done on the deceased’s instructions. On the
day the will was signed, I think Carthelis had gone to Beruwala. He
went out in the morning, returned at noon, and went out again in ‘the
afternoon; I am not certain about -this. He brought the doctor, and
then went out again with him to bring medicine. Apart from that,
he was in the house. The doctor used to visit the deceased every
morning. '

I took down what the deceased dictated to me in the precise
language in which it was dictated, in actual words. What appears in
the 'last will “A” is not my composition; it is what the deceased
dictated to me. I did not put in a single word of mine to improve the
language. When he was dictating, now and then he was correcting.
When [ was taking down to his dictation, now and then he got what
he was dictating corrected. He asked me to delete and substitute.
The draft was entirely his.. The dictation took about 1 or 1} hours.
During that time, only the deceased and I were in the room; no one
else came there at the time. I gave the pencilled draft to the deceased;
I do not know what happened to it. fp ter the draft was prepared, I
made a fair copy. That copy is the original (“A”). Thatis the only
copy I made; I am quite certain that no other copy was made.

I have said that at the deceased’s request, I put the fair copy in

the drawer. The pencilled draft was alse not put there. The deceased.

did not give it to me; I do not know what he did with it. I did not
see him tearing it up. The fair copy was lying in the drawer till all
the witnesses entered the deceased’s room.

The will was read out to the other witnesses by me very clearly.

We therefore knew what the dispositions were. It was a prominent

fdct that the executor was the petitioner Carthelis,
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[t must have oecurred to you at the time that a rather
unusual feature of the instrument was that § of the estate was being
left to a servant ? )

A. It was the intention of the deceased; it was his desire.

The petitioner was not called “servant”. He was always called
“manager”. He was a general manager.

I do not know much of the deceased’'s brothers and sisters. At
the time the will was written, I knew that Welin was a brother of the
deceased. It did not occur to me that Welin had been left out.

10 (Shown R 13): This is a book of accounts kept by me partly.
The accounts in my handwriting commence. from the 1st of April.

(First and last pages of accounts in the witness’ handwriting
initialled by Court.)

(Shown R 14): There are accounts in this book also in my hand-
writing, up to the time I left employment.

(First and last pages in the witness’ handwriting also initialled by
Court.)

Sgd. JAMES JOSEPH,
Addl. District Judge.
20 25-6-43.
. It is now 4 p.m.

Further hearing is therefore adjourned for 20th, 25th and 27th
August, 1943.

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-6-43.

Call case on 5th July, 1943, to consider the question of appointing
a new Receiver.

Sgd. JAMES JOSEPH,
30 Addl. District Judge.
25-6-43.
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No. 15

Petition of the Intervenients

IN THE DISTRICT COURT OF COLOMBO

In the matter of the Estate of the late Katri-
aratchige Don Frederick Siriwardene.
................................................................... Deceased.

KATRIARATCHIGE DON VELIN SIRI-

WARDENE of Kolahakade.............. Petitioner.

1. ARATCHI APPUHAMILLAGE DON
CARTHELIS JAYAWARDENE of
Induruwa....coveeevenenceiniconniennnnenn, Respondent.

2. THE COLOMBO BUDDHIST THEO-
SOPHICAL SOCIETY LTD., Colombo.
........................................... Added-Respondent.

1. KATRIARATCHIGE PREMAWATHIE
SIRIWARDENE of Kolahakade.

2. CECILIA KANNANGARA of Kalutara.
..................................................... Intervenients.

On this 23rd day of August, 1943.

The Petition of the Intervenients abovenamed appearing by
Edgar Lionel Gomes their proctor states as follows :—

1.

The Intervenients are two of the heirs of the deceased
Katriaratchige Don Frederick Siriwardene as stated herein-
after.

The Intervenients deny that the deceased Katriaratchige Don
Frederick Siriwardene left a Last Will and Testament and
state that the document produced in this caae by Aratchi-
appubamilage Don Carthelis Jayawardene as the Last Will
and Testament of the deceased Katriaratchige Don Frederick
Siriwardene is a forgery and is not the act and deed of the
said deceased.

The Intervenients deny that the witnesses to the said docu-
ment produced by the said Aratchiappuhamilage Don
Carthelis Jayawardene as the Last Will and Testament of
the said deceased Katriaratchige Don Frederick Siriwardene
was signed in the presence of one another all being present at

‘the same time and place.
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The said Aratchiappuhamillage Don Carthelis Jayawardené
is not entitled to have the said alleged Will declared proved
or probate issued to him.

The Intervenients deny that Katriaratchige Cecilia Siriwar-
dene and Katriaratchige Lily Siriwardene mentioned in
paragraph 3 of the petition dated 8th December 1942 filed by
the said Aratchiappuhamillage Don Carthelis Jayawardene
are heirs of the said deceased Katriaratchige Don Frederick
Siriwardene and further state that none of the devisees of the
alleged will are heirs of the deceased Katriaratchige Don
Frederick Siriwardene.

The Intervenients further state that the said Katriaratchige
Don Frederick Siriwardene died intestate on the 12th day of
October, 1942 in Colombo within the jurisdiction of this
Court leaving as his heirs the following :—

(1) Katriaratchige Don Velin Siriwardene, a brother

(2) do Eminona Siriwardene, a sister

(3) do Premawathie Siriwardene, 1st Intervenient
4) do Piyasena Siriwardene

(5) do Edwin Lionel Siriwardene

() do Upali Weiman Siriwardene

(7 do Puspa Ailinee Siriwardene

(8) do Nandisena Siriwardene

(9) Cecilia Kannangara (2nd Intervenient)

(10) Eminona Kannangara
(11) Asline Nona Kannangara
(12) Joslin Nona Kannangara

The Intervenients state that the abovementioned 3 to 8 are the heirs

being the children of a deceased brother Davith Siriwardene and the

30 abovementioned heirs 9 to 12 are the children of a deceased sister
Jane Nona Siriwardene.

7.

40

These intervenients state that their names and the names of
the other aforesaid heirs were disclosed by the said Katri-
aratchige Don Velin Siriwardene in his petition and affidavit
dated the 25th February, 1943 filed in this case.

These Intervenients state that before the said Aratchiappu-
hamillage Don Carthelis Jayawardenene produced the alleged
Last Will and claimed Probate the said Katriaratchige Don
Velin Siriwardene filed all necessary papers in Case No. 10238
of this court for Letters of Administration in respect of this
case.
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9. These Intervenients state that the said Katriaratchige Don
Velin Siriwardene is the only surviving brother of the deceased
and is entitled to Letters of Administration.

Wherefore these Intervenients pray :—

(a) that the Order Nisi entered in this case declaring the
said will proved and the said Aratchiappuhamillage
Carthelis Jayawardene entitled to probate be discharged.

() that the said Katriaratchige Don Velin Siriwardene be
declared entitled to Letters of Administration of the
Estate of the said deceased Katriaratchige Don Frederick
Siriwardene and that the same be issued to him.

(c) that the said Aratchiappuhamillage Don Carthelis Jaya-
wardene be ordered to pay costs and for such other and
further relief in the premises as to this court shall seem
meet.

Sgd. E. L. GOMES,
Proctor for Intervenients.

No. 16
Affidavit of the 2nd Intervenient
IN THE DISTRICT COURT OF COLOMBO.

In the matter of the Estate of the late KATRI-
ARATCHIGE DON FREDRIC SIRIWAR-

DENE. ... Deceased.
Testamentary KATRIARATCHIGE DON VELIN SIRI-
Jurisdiction WARDENE of Kolehekade............... Petitioner.

No. 10277. 1. ARATCHIAPPUHAMILLAGE DON

CARTHELIS JAYAWARDENE. of
Induruwa...coiicniciiiicineies Respondent.

2. THE COLOMBO BUDDHIST THEO-
SOPHICAL SOCIETY LTD., Colombo.
ettt et Added Respondent.

1. KATRIARATCHIGE PREMAWTHIE
SIRIWARDENE of Kolehekade,

2. CECILIA KANNANGARA of Kalutara
..................................................... Intervenients.

I, Cecilia Kannangara, of Kalutara, not being a Christian do
hereby solemnly, sincerely and truly declare and affirm as follows i—
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I am the 2nd Intervenient abovenamed.

The 1st named Intervenient and myself are two of the heirs
of the deceased Katriaratchige Don Frederick Siriwardene as
stated hereinafter.

I deny that deceased Katriaratchige Don Frederick Siriwar-
dene left a Last Will and Testament and state that the
document produced in this case by Aratchiappuhamillage
Don Carthelis Jayawardene as the Last Will and Testament
of the deceased Katriaratchige Don Frederick Siriwardene is
a forgery and is not the act and deed of the said deceased.

I deny that the witnesses to the said document produced by the
said Aratchiappuhamillage Don Carthelis Jayawardene as the
Last Will and Testament of the said deceased Katriaratchige
Don Fredrick. Siriwardene signed in the presence of one
another all being present at the same time and place.

The said Aratchiappuhamillage Carthelis Jayawardene is not
entitled to have the said alleged Will declared proved or
probate issued to him.

I deny that Katriaratchige Cecilia Siriwardene and Katri-
aratchige Lily Siriwardene mentioned in para 3 of the peti-
tion dated 8th December 1942 filed by the said Aratchiappu-
hamillaga Don Carthelis Jayawardene are heirs of the said
deceased Katriaratchige Don FrederickSiriwardene and further
state that none of the devisees of the alleged Will are heirs
of the deceased Katriaratchige Don Frederick Siriwardene.

I further state that the said Katriaratchige Don Frederick
Siriwardene died intestate on the 12th day of October 1942
in Colombo within the Jurisdiction of this Court leaving as
his heirs the following :—

(1) Katriaratchige Don Velin Siriwardene, a brother

(2) do Eminona Siriwardene, a sister
(3) do Premawathie Siriwardene

4) do Piyasena Siriwardene

(5) do Edwin Lionel Siriwardene

(6) do Upali Weiman Siriwardene
(7) do Puspa Ailinee Siriwardene

(8) do Nandisena Siriwardene
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(9) Cecilia Kannangara

(2nd intervenient)

(10) Eminona Kannangara

(11) Aslin Nona Kannangara

(12) Joslin Nona Kannangara

8. The abovenamed heirs mentioned 3 to 8 are the children of
a deceased brother Davith Siriwardene, and the above-
mentioned heirs 9 to 12 being the children of a deceased
sister Jane Nona Siriwardene.

9, I state that the names

of all the heirs aforesaid are disclosed

by the said Katriaratchige Don Velin Siriwardene in his
petition and affidavit dated the 25th February 1943 filed in

this case.

10. 1 state that before the said Aratchiappuhamillage Don Car-
thelis Jayawardene produced the alleged Last Will and
claimed probate the said Katriaratchige Don Velin Siriwar-
dene filed all the necessary papers in Case No. 10238 of this
Court for Letters of Administration in respect of this Estate.

11. I state that the said Katriaratchige Don Velin Siriwardene is
the only surviving brother of the deceased and be entitled to
letters of Administration.

The foregoing affidavit havingw
been duly read over and truly
interpreted by me to the affir-
mant in Sinhalese her own lan-
guage and she appearing to
understand the contents hereof
wrote her signature and was
thereto duly affirmed to at Kalu-
tara on this 23rd day of August

. Sgd. CECILIA KANNANGARA
(In Sinhalese)

1943, ’

Before me.

Sgd. ... GOONETILLEKE
C. O.
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No. 17

Caveat under Section 535 of the Civil Procedure Code,
IN THE DISTRICT COURT OF COLOMBO.

In the matter of the Estate of the Late
KATRIARATCHIGE DON FREDRICK

SIRIWARDENE. ..., Deceased.
Testamentary KATRIARATCHIGE DON VELIN SIRI-
Jurisdiction WARDENE of Kolehekade................ Petitioner.

No. 10277.

1. ARATCHI APPUHAMILLAGE DON
CARTHELIS JAYAWARDENE of
Induruwa....cocccvvenivvnneniiinicnenn, Respondent.

2. THE COLOMBO BUDDHIST THEO-
SOPHICAL SOCIETY LTD., Colombo
............................................ Added Respondent.

1. KATRIARATCHIGE PREMAWATHIE
SIRIWARDENE of Kolehekade

2. CECILIA KANNANGAR.\ of Kalutara.
..................................................... Intervenients.

Caveat under Section 535 of the Civil Procedure Code,

Let nothing further be done in the above case or in the
above estate unknown to me Edgar Lionel Gomes of No. 161/4
Hulftsdorf, Colombo, Proctor for the Intervenients abovenamed
who have interests in the above estate and who declare that the
abovenamed deceased did not die leaving a Last Will and Testament
as will appear on reference to the Petition and Affidavit hereto annexed
marked “A” and " B ", respectively.

Sgd: E. L. GOMES,

DProctor for Intervenients.

Colombo, 25th August 1943,

No. 17,
Caveat
under
Bection 535
of the Civil
Procedure
Code.
25-8-43.
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Petitioner’s
Evidence.

Petitioner’s Evidence.
August 25, 1943.
Trial resumed.

MRr. ApvocaTE R. L. PEREIRA, K. C., with MR. ADVOCATE
RAJENDRAM and MRr. ApbvocaATE MAHADEVA for petitioner
instructed by MrR. PARANAVITANA,

MR. ApvocAaTE J. E. M. OBEYSEKEKA with MR. ADVOCATE
U. A. JAYASUNDERA and Mr. AbpvocaTE MALALGODA for
1st respondent.

MR. ApvocaTE W. S. DE SARAM instructed by Mr. GOMES
for K. Premawathie Siriwardene and Cecilia Kannangara, intervenients
(All parties agreeing, I allow the intervention).

Don Sammy SAMMY JAYASINGHE: Recalled, Affirmed.

Jayasinghe.
Cross-

- Examina- (Cross-examined by MR. ApvocaATE OBEYSEKERA): The
Hon. iwuea deceased used to keep on a table the key of the drawer in which the
last will was locked up. I do not know whether the petitioner Carthelis
had access to that drawer. I have not seen him opening it at any time.
1 cannot say that he would have seen the will if the drawer was opened
between the 5th and 7th of October. I do not know whether the

deceased’s keys were more with the petitioner than with the deceased.

After the will was signed, I rolled it up and placed it in the
drawer: I went to the deceased’s house on the 7th of October. That
was before the deceased left for Colombo. 1 was present when the
deceased left. I did not go to his room that day. I did not see what
preparations were made for his journey. When I went to the house I
found him seated in a chair in the hall, ready for the journey. I did
not see him taking anything with him in the car. I saw the petitioner
carrying a suitcase. [t was more an attache case than a suitcase. I
do not remember whether any other luggage was taken in the car,
Before he left he asked me to look after certain matters and occupied
a seat in the car. On that occasion he did not ask me to keep the
will a secret. It was not known at the time when he would return,

The deceased died on the 12th of October. 1 came to know of

~the death on the 12th itself. I wasin his house when the body was
brought there from Colombo. On the I2th I did not mention to any-
body that the deceased had left a will. On the 13th, at the time the
keys were asked for by Welin from the petitioner, I told the petitioner
about the will. The keys were handed by the petitioner in the presence
of the headman. When Welin was asking for the keys I told ‘the
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petitioner that a last will had been written by the deceased and signed P:;(i)l;igger’s
by him and five witnesses, and I asked him whether he had not got it. gvidence.

I also told him that it had been written in his favour and that he ought DonSammy
to have got it. The deceased had asked me to keep the will a secret P b
during his lifetime. It was after his death that I told the petitioner Examina-
about the will. As the 1st respondent was pressing for the keys, I O mtinued
asked the petitioner: ‘“Have you got the last will”? What I thought

was that the petitioner was the owner of the will and that he ought to

get it. At that stage, on the 13th, I told the petitioner: “You are

the executor under the will as well as the principal devisee”. I did

tell him that he was the executor and I also asked him to get hold of the

will. When [ told him that there was a last will, he said: “I have not

got it. There is no use talking about it. Now our duty is to attend

to the burial”. I did not tell Welin about the will. The headman

came to  the deceased’s house, and in his presence the keys were

handed over. I did not tell the headman that the deceased had left a

last will. I told nobody about the will other than Carthelis. 1 did not

tell Carthelis that I had placed the will in a drawer. I only mentioned

to him that the last will had been written in his favour. I was not
concerned about his getting it. It is correct to say that the only occa-

sion on which I mentioned the will to him was on the 13th.

I remember the cremation on the 15th. At the place of cremation
I did not ask the petitioner: “What about the last will ?”” I have no
recollection whether at the place of cremation I told him what the
terms of the last will were. It is not usual to talk about these matters
at a place of cremation. I know Thomas, one of the attesting witnesses.
To my knowledge he did not say anything about the last will at the
place of cremation. I did not hear him say anything there about it.
After the cremation, after Welin was given the keys he was carrying
on the management of the deceased’s estate. The petitioner made
himself scarce after the cremation. The management of the deceased’s
rubber lands and other affairs were in the 1st respondent’s hands after
the cremation. I worked under the 1st respondent for three months,
continuing the work I had done under the deceased. During those
three months I was paid a salary by the 1st respondent. While I was
working under him, I did not mention a word to him about the last
will. T knew the terms of the will, and under that will Welin had no
right to manage or administer the deceased’s property. My concern
was to work under anybody. 1 did not make special mention of the
will to Welin, but 1told him that when the deceased was living I
carried out his orders and that whatever orders he (Welin) gave me, [
would carry them out also. Welin asked me whether there was a last
will.  Then my reply was “I worked loyally under the deceased. Now
I'll work under you”.

(Shown R 12): This document is in my handwriting. The
superscription is also in my handwriting. It reads: “List of expenses
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No. 18. incurred on account of the funeral of D. F. Siriwardene'. There are
Petitioner’s -: - . . e . .
Evidence. two headings. The superscription referred to is the second heading.

Don Sammy \Welin insisted that I should show in the document that the expenses
Cooas. 0 had been incurred by him. Then I inserted his name at the top in a

fixamina-  different ink. The name was inserted at his express request.

~—continued (Shown R7): This document is not in my handwriting. "1 have
said that in the first instance a draft of the last will was written in
pencil.

(Shown R 14): This is in my handwriting.

(Shown R13): The handwriting is mine. I have two fists.
Sometimes I write in a slanting way and sometimes round letters.

I am distantly related to Peter Jayasinghe. 1 cannot say how I
am related to him. He is one of the attesting witnesses to the last
will. I do not know U. Don Peiris. I know the land called Kirime-
tiya Udumulla Deniya.- That land was taken on lease from the
deceased by Carthelis. I do not know whether the land is now in the
possession of Peter Jayasinghe. I do not know who is possessing it.
I am not aware that Peter Jayasinghe has a relation by the name of
U. Don Peiris.

]J)"n Sammy Re-examined :
ayasinghs,
Re-Exami- When I told Carthelis about the will and he said: “This is not

nation the time for discussing about the will, I did not give him the names of

the witnesses. 1 do not know whether after the 13th there was a talk
about the will.

Q. Subsequent to the 13th was there a talk about the last will ?

(Question objected to. I allow the question subject to the
objection).

A. On the 20th all the witnesses were present at Proctor Alwis’
house, and there was a talk there about the will.

On the 19th the petitioner did not ask me to go there. I do not
know how he obtained the names of the other witnesses. I do not know
whether R 7 has anything to do with the deceased’s last will. 1 say
definitely that it is not in my handwriting.

The dictation of the will by the deceased took about 1} hours. It
took so long because the deceased was substituting words. There were
interpolations and some portions struck off in the draft. There are no
interpolations in the document R 7; it is a continuous writing.

It is not true that I got any benefit out of the land Udumulla
Deniya.
Sgd. JAMES JOSEPH,
Adadl. District Judge.
25-8-43.
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K. D. A. THOMAS, Affirmed, 35, Contractor, Puhambugode.

The deceased was an uncle of mine,—a first cousin of my mother.
I used to call him “uncle”. When I came to hear that he was ill, I
visited him in his house at Galmatte. That was on the 1st of October.
On that occasion he made a request to me.

0. What did he request ?
(Question objected to. Objection upheld).

My home is some distance away from the deceased’s house. My
wife'’s house is a little over quarter mile from the deceased’s house.
When 1 visited the deceased on the 1st of October, I remained at
Galmatte for about 20 days. During that period I went out of the
deceased’s house now and then, carrying messages for him.

Q. On the 5th did the deceased send for you ?
(Question objected to. I allow the question).

A. On the 4th I was asked to go to the deceased’s house on the
5th morning. I went there on the 5th, and on that day the deceased
told me something. I therefore paid a visit to Mr. Wilson de Silva,
Proctor, for the purpose of conveying a message to him from the
deceased. On that occasion I paid Mr. de Silva a sum of Rs. 10/-. I
returned to Galmatte the same day. I had not been asked by the
deceased to return soon. I returned to Galmatte at about 4 p.m. Then
I went to the deceased’s house. Handy Singho, Katumahatmaya
alias Peter Jayasinghe were there at the time as well as Sammy Jaya-
singhe and Parlis Goonetilleke. They were in the sitting room of the
house. Sammy Jayasinghe said that the deceased wanted us and
invited us to the deceased’s room. After we entered the room the
door was closed at the request of the deceased. [ think that was done
by Sammy Jayasinghe. Thereafter the deceased said that he had
written a last will and asked us to read it. Then Sammy Jayasinghe
read out the contents of the will. Next the deceased asked Sammy
Jayasinghe to obtain the full names of the witnesses present and write
them down in the will. After that was done, the deceased took the
last will and looked at it. Then he signed it and asked me and the
other witnesses to sign it. Thereupon the will was signed first by
Sammy Jayasinghe next by me. and thereafter by the other three
witnesses, viz: DPeter Jayasinghe, Vel Vidane, Handy Singho and
Parlis Goonetilleke. After we signed the will the deceased asked us
not to tell anyone about the will. Thereafter the clerk and I remained
in the room and the others left it. I remained there because the
deceased asked me to do so for the purpose of talking with him.

On the 7th I travelled to Colombo by car in the company of the
deceased, the petitioner Carthelis and Veda Mahatmaya who is mar-
ried to a sister of the deceased. On the way we first stopped at
Beruwala and next at Kalutara, At Kalutara the car was stopped

No. 18
FPetitioner’s
Fvidence.
X.D. A,
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tion.



No. 18.
Petitioner’s
Evidence.
K. D. A.
Thomas.
Examina-
tion.
—continued.

A
s

114

opposite Mr. Wilson de Silva’s office and Mr. de Silya came up to the
car and spoke to the deceased. Mr. de Silva was asked by the deceased
to telephone to Colombo and obtain the opinion of Counsel in Colombo
with regard to a case. Thereafter we proceeded to Colombo. The
car was again stopped somewhere near Colpetty as the deceased
wanted to answer a call of nature. It was next stopped at the Maliban
Hotel. There Carthelis and the deceased got down. Then the Veda
Mahatmaya, the driver and I proceeded in the car to the Bo Tree
Junction in the Pettah for the purpose of getting petrol. After that
we returned in the car to the hotel. Then the deceased got into the
car and we proceeded to Dr. Jayasuriya's bungalow. There the doctor
examined the deceased and advised him to enter the General Hospital.
We therefore proceeded to the General Hospital and the deceased was
admitted there. Then the Vedamahatmaya and 1 returned to the
village.

On the 11th, Carthelis returned to the village and said that the
deceased must be removed to a native physician. Then Carthelis, I
and the Vedamahatmaya came back to Colombo, and near about the
Hospital we heard that the deceased had died. I remained in Colombo
till the corpse was removed to the village. It was removed there the
same night.

On the 13th I was in the deceased’s house. There was some
trouble there on that day: The trouble arose as a result of Welin
asking for the deceased’s keys from Carthelis. The headman was sent
for and the keys were handed over to him by Carthelis. The crema-
tion took place on the 15th. On that day I must have spoken to
Carthelis. On the 13th when the headman was going from the
deceased’s house, I followed him and at his house [ told him that the
deceased had left a last will.. After the cremation, the petitioner
questioned me about the will. He asked me whether I knew anything
about it. I said: “A will was executed. Have you not received it”?
I also told him that I saw the deceased taking the will with him on his
last trip to Colombo. Before he left for Colombo I saw the deceased
taking a rolled paper from the drawer and putting it in an envelope.
Then he put the envelope in a suitcase. I do not remember who took
the suitcase to the car. When the deceased left for Colombo the
suitcase was in the car. The envelope had bszen handed to me on the
5th by Mr. Wilson de Silva. 1 brought that envelope to the deceased
on the 5th. When he opened it, I found that it contained an opinion
in connection with a case. (Shown P8): This is the envelope.

On the '19th there was an almsgiving, and on that occasion,
Carthelis told me that the last will was not forthcoming, and he there-
fore asked me to accompany him to Mr. de Alwis. On the 20th I went
to Mr. de Alwis’s bungalow and I signed an affidavit there before Mr.
de Alwis. (Shown P18): This is the document I signed. The
second signature K. D. A. Thomas is mine,
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] No. 18.
Cross-examined : Petitioner’s

Evidence.
My mother is Punchi Nona Siriwardene. Her father was Don X D. a.

Davith Siriwardene Vidane Aratchi. Davith and the deceased were Jhomas
brothers. I cannot say anything more about the relationship. The Examina-
deceased called my mother’s father “uncle”. Whether in fact my "o

mother’s father was his uncle I do not know.

My village Puhambugode is about 8 miles from Galmatte. 1 am
now living at Puhambugode. Formerly I was residing at Galmatte. I
am a native of Puhambugode. After my marriage I lived at Galmatte,
and I have even voted as a resident of Galmatte. When [ visit Gal-
matte [ live in my father-in-law’s house. My residence has always
been at Puhambugode. My wife has lived with me always in that
village. I am a contractor for clearing and weeding rubber lands. In
1939, I had a 13,000 rupees contract. I am worth about Rs. 12,000/-.
I receive a monthly income of about Rs. 150/-. I do not spend most
of my time in the Kalutara courts. 1 had litigation in connection with
damage caused to a rubber land of mine. On the 18th of this month
I was in the Kalutara Courts in connection with a partition action
relating to one of my lands. I deny that I am a tout. I do not give
legal advice to my fellow villagers. They do not consult me to get
legal opinions. I own paddy lands about 10 pelas in extent. 1 deny
that till recently I have been getting rice coupons. I never took rice
coupons. I have sold 20 bushels of paddy to Government.

Before the 1st of October I have been running errands for the
deceased. Whenever I had time I used to comply with requests he
made to me. I did not regularly work for him. [ did not go to
Galmatte on the 1st of October casually. [ went there purposely to
visit the deceased. I visited him on that occasion in connection with
a land case in which I had been listed as a witness. 1 had taken the
land on lease. I did not visit the deceased to discuss the evidence.
My name was on the list of witnesses before the 1st of October. A
European gentleman. Mr. Foote had inspected the land along with me.
I visited the deceased on the 1st because he had asked me to do so.

Q. At that visit he told you that he was not well and asked youn
to attend to the work in connection with the case ?

A. I cannot say whether he asked me to attend to work in con-
nection with the case. He asked me to remain in the house and attend
to his work. The first work I did thereafter was to go to Mr. Wilson
de Silva. It is not true that I came to Galmatte having heard of the
deceased’s illness. I learnt of his illness after I came there.

I left Galmatte for the purpose of conveying the message to
Mr. Wilson de Silva at about 7 a.m. on the 5th. Galmatte was about
15 miles from my destination. I travelled by bus and reached Kalutara
at about 12 noon. Before I left Galmatte there were no prepara-



No. 18.
Petitioner’s
Evidence.
K D. A,
Thomas.
Cross-
Examina-
tion.
—continued

116

tions in connection with the last will on the 5th morning. At no time
before that had the deceased discussed with me about a will, nor
am I aware of any previous discussion on the subject
with anyone else. [ reached Kalutara before 12 noon. 1
cannot say exactly when 1 reached Kalutara. I cannot say
whether I went first to Mr. Wilson de Silva after I reached Kalu-
tara. Apart from seeing Mr. de Silva I had other work to attend to
such as speaking to a clerk about an income tax return. I cannot
remember the other work I did. I saw Mr. Wilson de Silva in his
office. I do not know whether he practices largely in the Magistrate’s
Court. I am also not aware that normally he would be in the courts
at 9-30 a.m. I am sure I met him in his office, may be at about
12-30 p.m.

I returned to Galmatte by bus in the afternoon. I cannot
remember when I left Kalutara. There were buses running to Gal-
matte available at any time. I got into a bus at Kalutara and got
down at the deceased’s house. There are buses to Meegahatenna at
any time. I returned to Galmatte at about 4 p.m. I do not know
English. When I went to the deceased’s house I found the other four
witnesses to the will seated in the hall. I cannot remember whether
the first person to whom I spoke was Sammy Jayasinghe. When I saw
the four persons seated in the hall I did not think they were there
for a particular purpese. None of them told me that they had come
there for a particular purpose. They were frequent visitors to the
house. I went into the deceased’s room after I and the others were
asked to enter it. Although I had gone to Kalutara on a particular
work of the deceased, I did not go into the room before that. I had a
message to give the deceased. After the will was signed I remained in
the room and gave him that message. Immediately after I came into
the house, we were called into the room. Until then I did not know
that a last will was going to be signed. The deceased said that he was
going to sign a last will.

Q. That came as a bolt from the blue ?

A. 1 was not surprised when he made that statement. I have
not signed other wills or deeds as a witness. The deceased said: “I
have written a last will and I want it signed”. Then Sammy Jaya-
singhe took out the will from the drawer of a table in the room, and
thereafter he read out the contents. [t did not strike me at the time
that the terms of the will were rather unusual. The deceased asked
us to sign it, and we did so. He was not well disposed towards his
relatives. The terms of the will did not strike me as unusual. He
left his property to his two sisters and to a man who was like an adopted
son to him. I was a relative of the deceased. I had no expectation
of getting anything from him. At the time the will was read out, he
was seated on his bed. Sammy read out the will to be heard by
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all the persons in the room. The will was read out only-once. Then  No 18
Sammy wrote the names of the witnesses in full in the will. Before %:lﬁ;?f,:r °
the will was signed, the deceased read it. He signed it seated on his %-1% A
bed. The will was placed on a teapoy, and then it was signed. cross.
(Shown document “A”): This is the last will of the deceased. 1 Examina-
identify my signature on it as well as the deceased's signature. I can- “iontinusd
not remember who fetched the pen and ink. What I remember is that

the will was signed with an ordinary pen. One pen was used by the
deceased and all the five witnesses. After the deceased, Sammy Jaya-

singhe and I had signed the will, Katumahatmaya, Handy Singho and

Parlis Goonetilleke signed it. The last witness who signed it was

Parlis Goonetilleke. After the will was signed the deceased requested

that it be put in a drawer. Then the document was rolled and put in

the drawer. That was done by Sammy Jayasinghe. After it was

rolled, it was not put in an envelope. The will was put in the drawer

in the rolled state. I cannot remember whether Sammy Jayasinghe

locked the drawer after he put the will there.

After the will had been signed, I gave the deceased the letter I
had brought from Mr. Wilson de Silva. I cannot read English at all.

(Shown P 8): I do not know what is written on it. The deceased
told me that Mr. de Silva had sent him the letter in the
same envelope that had been sent to him (Mr. de Silva). I say that
P 8 is the envelope which was handed to me by Mr. de Silva. When
he gave it to me I saw this mark (points out “P 8” on the document).
When I gave the envelope to the deceased the mark P8 was there,
and it was there when Mr. Wilson de Silva also handed it to me. The
deceased was able to read English well. After I gave the envelope to
him, he placed it on a table. On the day the will was signed, he was
able to walk about. He was ill at the time but not to the extent of not
being able to walk. On the 5th I did not see him getting out of the
bed at any time. At the time I handed the envelope to the deceased
after the signing of the will, I do not remember whether Sammy Jaya-
singhe was in the room. I cannot say whether Sammy heard the
deceased telling me anything about it. There was no secrecy about
the letter I brought from Mr. Wilson de Silva. The deceased asked me
and the other witnesses to keep the last will a secret. He did not ask
us to keep it a secret particularly from the petitioner. The deceased
was not a very secretive person. But he did not like to talk about his
affairs. On the 5th morning I did not see the petitioner in the
deceased’s house; he may have been there. I saw him there in the
morning of the 5th. I cannot remember when 1 next saw him. [ am
not definite whether I saw him or not on the 5th after I saw him in the
morning.

On the 7th I went to the deceased’s house early in the morning;
I cannot remember the exact time. When I went there everything’
had been arranged for the deceased’s departure to Colombo. I cannot
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remember whether I went there on the 6th. The arrangements for the
deceased to go to Colombo on the 7th were not made by Carthelis.
When I went to the house on that day, Carthelis was not there. On
the 7th I did not see him till he brought the car. It was before Car-
thelis brought the car I saw the deceased putting the last will into the
envelope. When the will. was put into the envelope, there was no one
else in the room except the deceased and myself. When the deceased
took.out the will from the drawer, it was in the same state; it was
rolled. I saw the deceased unrolling the will, folding it and putting it
in the envelope. The document put into the envelope was the last will.
I saw the will at the time. I did not ask him why he was taking it to
Colombo. Neither the deceased nor I made any observation in this
connection. 1 did not know at the time that the deceased was going
to hospital. When he left I only knew that he was going to Colombo
for treatment. Till we came to Colombo I did not know that the
deceased wanted to enter the General Hospital. When I went to the
deceased’s house on the 7th I knew that he was going to Colombo. He
asked me to accompany him to Colombo and I agreed to do so.
Before we left there was no discussion as to what the deceased was
going to do in Colombo. He only said that he was going there to
obtain medicines, to take treatment. As far as I know the arrange-
ment was for us to return to Colombo the same day. I do not know
whether the decision to enter the General Hospital was taken in conse-
quence of the visit to Dr. Jayasuriya.

On the way, at Kalutara, when the deceased spoke to Mr. Wilson
de Silva, Mr. de Silva did not show a letter to the deceased. I heard
the conversation between them. It was with regard to obtaining an
opinion about the case from Mr. H. V. Perera.

At the Maliban Hotel the deceased and the petitioner got down
and I and the others in the car proceeded to take in petrol. We did
not take long to return to the hotel. The Maliban Hotel is opposite
the Fort Railway Station. It was there the deceased got down. Then
the others in the car, consisting of myself, the Veda Mahatmaya and
the driver proceeded to the Bo Tree Junction in the car. From there
we turned and went a little distance to the petrol station. After getting
the petrol the car was turned and driven back to the hotel. When we
came back the deceased and the petitioner were in the hotel. Shortly
afterwards they got into the car and we proceeded to Dr. Jayasuriya’s
bungalow. Veda Mahatmaya and I returned to Galmatte that day.
Carthelis remained behind. I cannot remember whether he kept back
the suit case with him. What I remember is that when we returned
to Galmatte the suit case was in the car. I next came to Colombo
alone on the 10th for the purpose of visiting the deceased. On the
12th when the deceased’'s body was removed to Galmatte I accom-
panied it. On the 13th Welin had taken possession of the deceased’s
house. He took charge of the situation as a close relative of the
deceased. He attended to the funeral arrangements with Carthelis and.
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others. 1 do not know whether the petitioner seemed to resent Welin pNO 18,

, etitioner’'s
taking charge of the deceased’s affairs. I do not know whether he was Ervidence.
reluctant to part with the keys. The headman was sent for because % D- A

omas.
he refused to give the keys to Welin. He was reluctant to give the cross-
keys to Welin. The keys were surrendered by him to the Headman. Examina-
At the time the keys were handed to the Headman, Samy Jayasinghe —continued
was also present. At that time no one told the 'headman that the
deceased had left a will. I had signed the will and I was aware of its

contents.

(To Court: I knew that Welin had not been left anything by the
deceased, I did not tell the Headman “there is a will”. Why should
the keys be handed over to Welin? If I had said that there would
have been a big commotion; bloodshed. 1 wanted to keep the will a
secret).

The headman was brought there to prevent that kind of
dispute.

(To Court: Welin claimed from his brother's estate as an heir.
The only manner in which his claim could be resisted was by will, and
there was such a will. I did not say “although you are the deceased’s
brother you are not entitled to any share of his estate. He has given
away all his property to others”. I do not know why Sammy Jaya-
singhe also did not say that. I did not tell Sammy Jayasinghe that
nothing had been bequeathed to Welin. Carthelis was the person
appointed executor under the last will, and he was entitled to retain
the keys. I did not intervene and tell him “you are executor appointed
under) the will.  You have the right to keep the keys, don’t give them
over”).

(After Lunch).

(To Court: If I disclosed the will at the time the keys were
handed over, the petitioner, the respondent and Vedamahatmaya would
have fought and there would have been bloodshed. I did not antici-
pate a challenge to the genuineness of the will, if I mentioned about
it. I feared that if I mentioned the will in spite of it Welin would
have said he was the owner of the estate. Welin is as closely related
to me as the deceased. My relations with him are as cordial as my
relations were with the deceased. 1 did not go to Welin and say
“Uncle, why all this, a will has been made”. I knew the dispositions
in the will when I signed as a witness. I knew that Welin was not
gettmg anything. 1 did not think of going to Welin and telling him

“a will has been made by which nothing has been left to you”.) 1 did
not do so because the deceased had asked me not to disclose
the existence of the will. Welin and the deceased were not well-
disposed .towards each other. There was a dispute over their father’s
estate and litigation in that connection. I have not seen them visiting
each other. I have visited Welin whenever there was any occasion to
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b 18, do so or whenever I had to visit the village. I am personally aware of
etitioner’s

Evidence. the litigation between Welin and the deceased. That was about 12

gﬁ&a‘:: years ago. At one time they were not doing business together).

Cross-

Examina- When I told the Headman after the keys were handed over
Hon. - ueq tO Nim that the deceased had left a last will he said “Please keep the

will a secret”. 1 was present at the place of cremation. There the
question of the last will was not discussed. I do not know whether a

few days after the cremation, an Inspector of Police came to the
deceased’s house. I do not know whether two days after the death of

the deceased a list of his property was made by the Police Inspector 10
and the headman. 1T told the petitioner what the terms of the last will

were when he questioned me.

(To Court: I cannot remember when he questioned me. That
was after the keys were handed over to the headman. I do not know
whether at the time the keys were handed over Carthelis did not know
about the existence of the will).

I cannot say how many days after the keys were handed over,
Carthelis questioned me about the will. My recollection is that he ques-
tioned me on the day of the cremation, in the evening. On that
occasion he told me that he had heard that a last will was written by 20
the deceased, and I said that it was so. Then I did not tell him what
the terms of the will were. I did not want to give him a shock by
saying that under the will he had been given the major part of the
estate. I also did not tell him that he has been appointed executor. I
told him “the last will was left inside a drawer and I saw the deceased
taking it with him when he left for Colombo on the 7th”. Between
that date and the 20th when I appeared before Mr. de Alwis, I had no
conversation with the petitioner about the last will.

On the 20th when I was before Mr, de Alwis a certain document
was read out. On that occasion I cannot remember whether I told 30
Mr. de Alwis that the petitioner had been appointed executor. I can-
not remember whether I told him that a third share of the estate had
been left to the petitioner. Mr. de Alwis was not told what the terms
of the last will were.

I know Don Peter Siriwardene. 1 do not know the land called
Kettikelagahawatte Kettikeliya. I do not know the two lands bearing
that name. The Headman of Walagedera is not related to me.

Cross-examined by Mr. W. S. De Saram:

The deceased was about 70 years old when he died. He did not
carry on any business. I was not present when the will was dictated. 40
That document was signed about 4-30 p.m. At that time the deceased
was quite in his senses. Welipane is about 3 miles from Galmatta.
There is a Proctor Notary at Welipane. The deceased was not on
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good terms with him. I cannot remember the Proctor’s name. There
are Proctor Notaries at Kalutara also. I do not know whether the
deceased wanted to put through a number of transactions through
Notaries. I do not know why the deceased did not employ a Proctor
Notary to attest the will.

‘Re-examined :

The suggestion that I am a tout is false. When the will was
read out I knew who the legatees were. Two of them were half-
sisters of the deceased. ‘It did not strike me as improper that the
deceased had given property to Carthelis. Carthelis is a man of
Gampaha. He has no influence in Galmatta.

I am unable to say whether the writing in blue on the envelope
(P 8) was there at the time I handed the envelope to the deceased.
When'I was pressed for identification marks, I showed that. Peter
Siriwardene is a son of Welin’s father’s brother. Peter is employed in
the Railway. He is a moneyed man. I know now that he purchased
a land from Carthelis. The suggestion that Peter Siriwardene is
holding the property in trust for me is not true. I do not meet him
frequently. He is living at Nanu Oya. I last saw him about ten
months ago. He has no property at Walagedera, but he has property
in the neighbouring villages.

Those who went to Hospital from the Maliban Hotel were the
deceased, myself, the driver, Carthelis and Vedamahatmaya. The
deceased and Carthelis got into the car at the Maliban Hotel, when it
was brought back there after taking in petrol.» When the car returned
to the hotel after the petrol was brought, I think only the deceased
was in the hotel. I cannot remember whether Carthelis was with him
at the time.

(To Mr. Advocate Obeysekera): I do not know where Dr. Jaya-
suriya’s bungalow is. It is not so far away as two or three miles
{)rom the hotel. I did not feel the distance as I went to the bungalow

y car.

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-8-43.
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DON PETER JAYASINGHE: Affirmed 46, Cultivator and
trader, Walagedera.

I am worth about Rs. 10,000/-. I own a boutique. I knew the
deceased. He was a friend of mine. We were also distantly related.

On the 5th of October last, I was sent for by the deceased, and in
response to that invitation I went to his house on that day at about
1 or 1-30 p.m. I went into the deceased’s room and asked him why
he had sent for me. He said that Dr. Ratnayake’s treatment had not
improved his condition and that he desired to go to Colombo for treat-
ment. He also said that he had written a last will in favour of
Carthelis and his (deceased’s) two younger sisters. Then he asked
me to sign the will as a witness. I consented to do so, and then I was
asked to wait. Thereupon I went out of the room and occupied a seat
in the verandah. At about 4-30 p.m. Vel Vidane Handy Singho,
Parlis Goonetilleke and Thomas also came to the house. When I
went out of the room Parlis and Vedamahatmaya were in the verandah.
Thomas came to the deceased’s house later. At about 4-30 p.m.
Sammy Jayasinghe asked me and the other witnesses to enter the
room, and we did so. After we entered the room the deceased wanted
the door shut and asked the clerk to read out the will. The clerk did
so. Then the deceased asked the clerk to write the names of the
witnesses in full on the will. This was done and the writing was
handed over to the deceased who thereafter read it and signed it.
Next I and the other witnesses signed it. After the will was signed,
the witnesses left the room except Sammy Jayasinghe and Thomas.

(Shown document “A”): This is the will I signed. I identify my
signature on it. It is the third signature. I also identify the deceased’s
signature. That signature was also put in my presence. 1 am
familiar with the deceased’s signature.

Cross-examined :

When I said I am worth Rs. 10,000/, 1 meant that I
have property worth that amount. My property consists
of 3% acres of rubber, 20 pelas of paddy belonging to me and my wife
and two boutiques. The 3% acres of rubber was under mortgage to a
man called Britto. The mortgage has been released. Altogether 11
acres were mortgaged to Britto, There is a mortgage to my sister
for Rs. 400/-. Judgment went against .me in D. C. Case No. 13198,
Kalutara, and in two other cases. That was about 1§ years ago. I
have satisfied the judgments entered against- me. In one of the cases
I have paid the share due from me. Another share is still due in that
case. That has to be paid by another person (Joronis).

The deceased lived about a mile from my house. I am a some-
what busy man. I go to the deceased’s house occasionally. 1 went
there if [ had some business with the deceased. I did business wijth
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the deceased. He advanced Rs. 1,000/- to me on an agreement for
the purpose of taking lands on leases. Before the 5th of October I

. No. 18.

Petitioner’s

Evidence.

went to his house on the 3rd of that month. On the 3rd he was ill. Don Peter

He did not recover from that illness. On the 3rd he did not tell me
anything about the last will.

On the 5th a messsage was brought to me from the deceased by
one Edwin, a carter employed under the deceased. I mentioned that
to the proctor instructing the petitioner. When I arrived at the house
on the 5th, Sammy Jayasinghe was there. 1 talked to him first. I
did'not ask him why the deceased had sent for me. Immediately I
arrived at the house I went straight into the deceased’s room and
asked the deceased why he had sent for me. Then it was that he told
me that he wanted to sign a last will. He further said that he had
written a will. He did not show it to me. He did not say who had
written it. When I went out of the room, Vel Vidane and Parlis
Goonetilleke were in the house. They did not go into the room in my
presence. They were talking with me in the verandah. [ did not tell
them that the deceased had sent for me in connection with the signing
of his last will. At that time neither Parlis nor the Vel Vidane told
me why they had come. The deceased asked me to wait for a while.
He did not say: “I am waiting for Thomas. Kindly wait till he
arrives . I waited from 1.30 till about4.30 p.m. Meanwhile I went to
a school and came back. The others did not tell me why they were
waiting. Sammy Jayasinghe too did not tell me anything. I cannot
say whether after Thomas arrived he went straight into the deceased’s
room. When Sammy Jayasinghe told me that I was wanted, the other
three witnesses were with me. Thomas was also present at the time.
He did not tell me that he had been asked to sign a last will. After I
and the other witnesses entered the room, Sammy Jayasinghe read out
the last will. That document was taken from the drawer by Sammy
Jayasinghe. I heard the terms of the will when the contents were read
out. The witness who signed the will first was Sammy Jayasinghe,
and the fourth witness was the Vel Vidane. I know the order in which
the witnesses signed. After the will was signed, I do not know what
happened to it. I did not see where it was put. I did not see it being
rolled up.

(To Court: Besides asking us to sign the will as witnesses, the
deceased asked us not to tell anyone about it. He said that immedi-
ately after the will was signed).

He did not ask us not to divulge the will before his death. He
asked us in general not to let anyone know about it. He did not ask
us not to divulge the will before a particular time. After signing the
will-I left the room. I do not know what happened there after that.

Subsequently, on the IOth, I visited the deceased in hospital in
Colombo. I went there alope. I did not meet Thomas on the 10th,

Jayasinghe.
Cross-
Examina-
tion.

—continued
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I heard of the deceased’s death on thé 12th when the body was taken
past my house. On the next day (13th) I went to the deceased’s
house. I did not see the headman there on that day. I went there
on the 13th morning and remained there for about 15 minutes. On
that occasion, I asked when the cremation would take place. 1 got
leaflets printed with regard to the death of the deceased. On the 13th
Welin was not in the deceased’s house. His son was-there as well as
Carthelis. It was from Carthelis I inquired when the cremation would
take place. On that occasion I did not tell him that the deceased had
signed a last will. Subsequently I became aware that the headman
was brought to the deceased’s house to compel Carthelis to hgnd over
the keys to Welin. 1 came to know that the same day (13th) at about
6 p.m. Carthelis did not tell me that he had been forced to hand over
the keys. There was a talk that Welin had tried to assault Carthelis
and that the headman had gone to the house. The attempt to assault
was in connection with a case. Carthelis had refused to give the keys,
and the headman had been brought. After that I went to the
deceased’s house. At that time Carthelis was not there. I met him
there on the 14th. On that occasion I did not tell him *“ why did you
hand over the keys? You are the executor appointed under the last
will”. It did not strike me that I should say that. I did not know
with whom the keys were. I thought they were with Carthelis. I did
not tell Welin “there is a last will in which you have not been given any-
thing”. 1 was not concerned with the disposal of the deceased’s

property.

I attended the cremation on the 15th. On that occasion Carthelis
and Sammy Jayasinghe were present. Then there was no talk about
the will. I kept the last will a secret. On the 20th I-went before Mr.
de Alwis. After the cremation on the 15th in the evening Carthelis
told me that a last will had been executed and asked me whether I
had not got it: 1 said: “A last will was written by the deceased. I
do not know who has got it"”. Then Carthelis told me: “I hear you
were a witness to the last will. What do you know about it?” He
did not tell me how he knew that I had signed the will as a witness.
When he asked me: ‘“You also signed the will as a witness ?", I said
“yes”. I do not know how he came to know that I had s1gned Up
to date I do not know how he came to know that. I told him the
terms of the will, that the will was in favour of three persons, and that
he had been appointed the executor.

My next connection with the matter is my appearance before Mr.
de Alwis on the 20th. Carthelis came and called me to go before Mr.
de Alwis and I consented. All the five witnesses went before Mr. de
Alwis. 'When Carthelis called me to go before Mr, de Alwis; he told
me that he had not got the will, and that he believed it was lost.
Thomas was not present when he said that.. All five witnesses did not
go to Mr. de Alwis’s bungalow together. I went there alone. I do not
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know how the others went. I went there cycling. My house is about Pgﬁwﬁr .
7 miles from Mr. de Alwis'. After I signed the document before Mr. Evidenco.
de Alwis I did not make inquiries as to what had happened to the last ?0“ Deter

. ayasinghe.
will. I do not know whether inquiries were made in that connection. Cross-
Welin was in possession of the deceased’s estate. I knew that he was Examina-
possessing it. It occurred to me that he had no right to the property. —continued

But what could I do?

I met- Thomas frequently. He did not tell me where the will was.
He did not tell me that he had a clue by which the will could be
traced. He said that the will was taken to Colombo. That statement
was made by him about 3 days after the cremation. 1 did not com-
municate that to Carthelis; I did not meet him.

I was fined in a case for assaulting Piloris Jayasinghe. 1 was not
convicted in another case for removing a bull seized by a cattle seizer
and fined Rs. 25/-. More recently 1 was not charged by Welin in
-another case with the theft of a bull. Last month there was a case
against me by him. That case has been thrown out.

(To Court: Besides the fine of Rs. 25/- I have not been fined on
any other occasion).

Re-examined : Don Peter
J. a,ya.smghe

Re-E
I signed a document in this court stating that the will was a true nation.

one and handed it to Mr. Paranavitane. 1 signed that document on
4th December. On the 5th Welin entered a prosecution against me.
The complaint against me was made to the police on the 5th Dccember.
In that case Welin was cross-examined by my Proctor Mr. Cyril de
Zoysa. I produced a cattle voucher in my favour as well as another
cattle voucher in favour of my vendor. The cattle voucher in favour
of Carthelis was one of 1934. During the cross-examination of Welin
his Proctor moved to withdraw the case. I was discharged in that
case. The case in which I was fined Rs. 25/- was about 15
years ago.

There is no truth in the suggestion that I am a rowdy. I was a
member of the village committee for 9 years; I was not the chair-
man of the committee. 12 years ago the price of rubber slumped
to 12 cts. a lb. At that time there was a big depression and I was
compelled to borrow money. I was not sued in that connection. The
actions against me were not for recovery of money. There are no
decrees outstanding against me now. The only debt I owe is a sum of
Rs. 300/-. That sum is due to my sister.

Q. It was suggested that you or your wife was related to a
man called U. Don Peiris ?

(Question objected to.
I disallow the question).
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At the opéning of a school at Walagedera there was a photo-
graph taken. The A.G.A. sat for that photograph as well as the
Mudaliyar.

(Photograph marked P 25 shown). This was the photograph. The
deceased is there, seated in the front row. (Figure marked with cross
in red). I am standing in the second row (marked in blue). On my
right is Handy Singho, Vel vidane, and on my left Thomas Appuhamy.
The photograph also-includes some school masters and planters of
the district.

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-8-43.

D. H. JAYANETTI, affiirmed, Headtnan of Waiagedera (774).

I have been Headman for 16 years. I am not related to the
deceased. I knew him. He was a man possessed of considerable
property, and he was also a headman for. many years. He was a well
educated man and of generous disposition. I learnt that he had
died on the 12th October. Welin and the deceased were brothers. I
I have not seen Welin visiting the deceased. I'livé about 150 fathoms
from the deceased’s house.

On the 13th of October I was sent for to the deceased’s house by
Welin. When I went there Welin' told me that Carthelis was retain-
ing the keys of the deceased and had refused to give them over to
him. He asked me to get them for him. When I questioned Carthelis
as to why he had not given the keys to Welin, he said “I was a
trusted man of the deceased for 20 years and I will give the keys
only after the cremation of my master. If I give them before that,
it will show that the trust is lost”. Welin said “I will not fail to

get possession of the keys”. One was refusing and the other was’
insisting. Then Carthelis said that he would put the keys in a drawer.

and lock it and hand over the key of the drawer to me, he did
so. I was given the keys and I had it with me.

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-8:43.

At this stage further hearing is adjdurned for 27-8-43.

Sgd. JAMES JOSEPH,
Addl. District Judge.
25-8-43.
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August 27, 1943.
Trial resumed.

MR. ApvocaTE R. L. PEREIRA, K.C., with MR. ADVOCATE
RAJENDRAM instructed by MR. PARANAVITANE for petitioner.

MR. ApvocaTE ]J. E. M. OBEYSEKERA with MR. ADVOCATE
MALALGODA instructed by MR. KANNANGARA for lst
respondent.

MR. ApvocaTE W. S. DE SARAM instructed by MR. GOMES
for the intervenients.

D. H. JAYANETTI, Recalled, Affirmed.

On the 13th Carthelis put the keys in a drawer and gave me

the key of the drawer. 1 did not hand over the key to Welin; 1
kept it with me. If I did not take over the key there would have
been a big row. It was handed to me at about 8-30 a.m. on the
13th. I went to the deceased’s house that day at 8 a.m. as a
complaint was made to me. When I returned home Thomas called
on me in my house at about 9-30 a.m. about an hour after my
return. He told me that the deceased had left a last will, making
Carthelis one of his heirs. Then I told Thomas: “Do not speak
about the last will now in the deceased’s house. If you do so there
will be a big row". ‘

Thereafter, on the 17th, after the cremation, Welin himself came
and asked me for the key. 1 told him: “I understand that a last
will had been left by the deceased. I do not like to part with the
key. I advise you to bring a suitable officer to me, and in the
presence of the relatives and in his presence [ will give over the
key to you”. On the next day (18th) Welin came to me with the
Police Inspector of Welipenne. Then I handed over the key to
the Inspector.

(Shown photograph P25): 1 am one of the persons in this
photograph. My figure is just to the right of the deceased. The
photograph was taken on the occasion of the laying of the foundation
stone of Prince of Wales School. The deceased was the manager of
the school at the time. He had been helping the school. Later there
was trouble between him and a teacher of the school. The deceased
tried to discontinue the teacher but the Director of Education did
not approve that. Thereafter the Government took over the school
and the deceased’s management was discontinued by the Director.
I did not see the deceased visiting the school after that. After he
ceased to be manager he did not help the school.
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Welin Siriwardene’s brother was a priest. I knew him. His name
is Jinaratne. There was a dispute between him and the deceased. At
that time the deceased was headman. I succeeded him about 10 years
ago. The dispute referred to occurred about 15 years ago. As a
result of that dispute, the deceased was discontinued from the head-
manship. Thereafter the deceased and Jinaratne were against each
other. Jinaratne left the priesthood and married. After that the
deceased visited the temple.

Cross-examined.

In the dispute referred to Welin did not take the side of the
deceased; he sided the priest. 1 know that personally. In consequence
of the dispute I do not know whether Welin and the priest fell out and
that the brothers-in-law did not visit each other for a long period of
time. I am not in a position to contradict that the two brothers-in-law
were not on visiting terms in consequence of the dispute.

I'am not related to the witness Thomas; we are not cousins. I
am not related to him at all. Peter Jayasinghe is a son of Davith
Jayasinghe. Davith is related to me through my mother. 1 do not
call him “uncle”. He is angry with me. I regard him as a distant
relative. Therefore I consider Peter Jayasinghe also a distant relative
of mine. I do not know Suwaris Jayasinghe. 1 know Sammy Jaya-
singhe. I do not know his father. I do not know that Sammy’s father
is also an uncle of mine. I have not seen him. Sammy Jayasinghe is
not a relative of mine. There is no relationship at all between us.

It was after the deceased’s body was brought to his house on the
12th of October that I knew of his death. I went to his house on the
12th in the night. I did not see Welin there at the time. I went there
at about 9 p.m. and remained there for.about 15 minutes. [ could not
talk to anyone in the house. They were all in a state of sorrow. Louis
Paranavitane was also there at the time.

I went to the deceased’s house on the 13th of October in conse-
quence of a message I had received from Welin. Before I went there
I recorded a message in my diary. The entry I made was as follows :
“This morning at about 8 o'clock Welin Siriwardene sent me a mes-
sage through Podi Singho asking me to come to the deceased’s house
and I went there”. At the house the dispute was with regard to the
delivery of the deceased’s keys. Welin claimed possession of the keys
as a step brother of the deceased. Sammy Jayasinghe was present at
the time. 1 am not definite whether Thomas was also there; he may
have been there. On that occasion the petitioner said: “I have been
employed so long under the deceased. He has not yet been buried. If
I give over the keys now, it will amourit to a breach of trust<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>