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IN THE PRIVY COUNCIL No.9 of 1954
0N APPEAL
VERSITY oF LONDoyN| FROM THE COURT (F APFUAL OF THE FEDERATION
w.c.1, OF MALAYA
24 FEB 1955
STITUTEOF a1~
AUVANCED
LEGAL STUDIES BETWEEN

WONG POOH YIN alilas

KWANG SEN alias

KAR SIN ese ave Appellant
and

THE PUBLIC PROSECUTCR oo Respondent

CASE FOR THE RESPONDENT

l. This is an appeal by Special Leave from a judgment
of the Court of Appeal of the Fcderation of Malaya
(Mathew C.J; Wilson and Buhagiar JJ.) dated the 5th
day of October, 1953 whereby for reasons delivered
on the 12th day of November, 1953 the Court of Appeal
dismissed an appeal by the Appellant from the High
Court of Kota Bharu, Kelantan in the Federation of
Malaya. In the Hi%h Court the Appellant had been
convicted on the 21st day of July, 1953 by a Judge
(Abdul Hamid J.) sitting with two assessors of the
offence of carrying firearms contrary to Regulation 4
of the Emergency Regulations, 1951 and had been
sentenced to Doath.

2¢ The said Regulation as amended and in force at the
material time provided :=~

4, (1) Any person who without lawful cxcuse,
the onus of proving which shall be on
such pcrson, carrics or has in his
possession or under his control -

(a) any firc-arm, without lawful
authority thereofor; or
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(b) any ammunition or explosive without
lawful authorlty therefor,

shall be gullty of an offence and shall on
conviction be punished with death.

(Amended by L. N. 363/1.7.52).

(2) A person shall be deemed to have lawful
authority for the purposes of this
Regulation only if he -

(a) 1s a police officer or a member of
Her Majesty's Naval, Military or Air
Forces or of any Local Force established
under any written law or any person
employed in the Prisons Department of the
Foderation and in every such case 1s
carrying or is in possession of or has
under hils control such firearm, ammunition
or explosive in or in conmnection with the
prerformance of his duty; or

(b) is a person duly licensed, or
authorlsed without a licence, under the
provisions of any written law for the time
belng in force to carry, possess or have
under his control such fire-am,
ammunition or oxplosive; or

(c) is a person exempted from the
provisions of this Regulation by an
Officer-in-Charge of &a Police Dlstrict or
is a member of any class of persons so
exempted by the Commissioner of Police by
notification in the "Gazette".

Provided that no person shall be deemed to have
lawful authority for the purpose of this
Rogulation or to be exempt from thls Regulation
if he carries or has 1n his possession or under
his control any such fire-am, ammunition or
explosive for the purpose of using the same in
& manner prejudicial to public safety or the
maintenance of public order.

(Substituted by L.N. 363/1.7.52.)

(3) A person charged with an offence against
thls Regulation shall not be granted bail.

3¢ This aPpeal raises the question of the effect of
the words "without lawful excuse" contained in
Regulation 4 (1).
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4, The casc for the Proseccution was that the Appellant
who was a Chinese Communist Terrorist had been
captured togethor with another Terrorist on the 25th
day of November, 1952, by a number of Temiars and
that at the time of his capture he was carrying a
rcvolver. The Appcllant was charged with carrying

the revolver contrary to Regulation 4 on the date

of his capturec.

5« The cvidence called by the Prosccution can be
summarised as follows :~-

(a) A few days before thc 25th day of November, 1952,
the Temlars at Gua Cha discovered that the
Appellant and another torrorist were in the
neighbourhood at some distance from the place
where the Temiars had their huts and from the
Police Post.

(b) The Temiars determined to capture the Appellant
and his companion and to hand them over to the
police.

(c) To make their capturc easier the Temiars persuaded
the Appellant and his companion to move to another
hut in an open area nearer to the Temiars!' huts
and to the Police Post.

(d) After the Appellant and his companion had moved
to this hut the Temiars, under the orders of
their headman (P.W.1l) and their assistant head-
men (P.W.2) surrounded the hut. The headman and
some others went inside the hut, What happened
then was described by P.W.1l in these words :-

"When I first sighted the two Chinese, I saw one
of thom with a pistol and a hand grenade and
that person is the accuscde I stretched out my
hand to greet him and I gripped it. After gripping
I pushed him back whereupon he fell on his back.
My men closed in and caught hold of him. I was
still holding him when my men closed in on
accused., Some of my men overpowcred the other
Chlnese secesescoensrseses I took possession of
the pistol which I handed later to the Police at
the same time as I handed the accused to them".

(e) After capturing the Appellant and his companion
the Temiars brought them to one Haji Ismail
(P.W.3) described in evidence as "Dresser in
charge of Temiars at Gua Cha".
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(f) The Appellent and his companion were given into
the custody of L/C Omar bin Hussain.

(g) According to P.W.2., he had seen the Appellant
on two occaslons shortly before he had moved to
the new hut., The Appellant, on both occasions,
was carrying a revolver.

6+ The Appellant sald in evidence that he had gone
underground in November, 1€49., He used to carry a
rifle but in May, 1952, hisg Commander instructed a
woman terrorist to give him the revolver which he
carrled thereaftor on hls walst until the day he

was arrested. The Appellant sald that about a month
before his capture he had decided to surrender to
the authorities having recad the Government pamphlet
saying that if he did so he would be woll troated.
Later he and another Tcrrorist with the intontion
of surrendoring to the authoritiocs deserted from
their band. The Appellant brought with him his
revolver and the othcer Terrorist a riflee. They both
carried ammunition. Somc Ten days after their
desertion they met somc of the Temiars who woere not
called as wlitnesses and told them that they wantcd
to surrender to the authoritics and askoed to see the
Ponghulu. Those Temiars said that they would arrange
the surrender of the Appcllant and hls companion.
The next day the Assistant Penghulu (P.W.2) brought
some food to the Communlsts and asked them to move
to a new house. On the 24th November P.W.2 returned
with 8 or 9 Temiars and told the Communists that the
Government was willing to let them surrender but
that they would have to wait some time for arrange-
ments to be made. The Comunists told the Temiars
that they (the Temiars) could take away their amms
and ammunition but the Temiars told the Communists
to keep their arms until it was arranged for the
Police to take them away. On the 25th November P.!/.2
with about 8 Temiars took the Communists to the new
house. Later that day the Penghulu (P.W.l) and

about 60 Temlars came to the house, The Appellant
greeted P.W.1l who sald that the arrangements for the
Communists! surrender wore now complete and the
Government Rogulations were that their hands were to
be tled behind thelr back. The Appellant handed hils
revolver and ammunition to a Temlar and allowed his
hands to be tieds The Appcllant explained why he hed
surrendered to the Tomiars rather than the Police by
saying that the Government pamphlcts adviscd the
Torrorists to "contact the public to arrange" the
surrendeor and that as he had a fire-arm "there would
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have bcen a misunderstanding if he had gone to the
Police direct”.

7« From the record of the procecdings at the trial
it does not appear that the Appellant's story was
put in any detail during the cross-examination of
PW.1l or P.J/.2. But during his cross~examination
P.W.1l said :

"The Accused could have gonc to the
Police if he wanted to surrendecr. It was not
necessary for him to sece me if he wanted to
surrender".

eeeee'I did not say to the Accused as I took
him out, 'Don't worry, nothing would happent.
I heard somebody say those words at the time
Accused was arrested. I camot remewber who
the person was. I did not question Accused
why he was in the vicinity".

uoooooooooo"I never had any information that
Acc&sed wanted to surrendcecr before I arrested
him".

In re~examinotion P./.1l said :

"T would have taken the Accused straight
away to the Police Station if I knew that he
wanted to surrender. I would not have a hut
built for him either in that case".

In the course of hils cross-examination P.W. 2 said:

"T did not hear at any time before the
Accused!s arrest the words, !'Serah diri!
(surrender) sald by the Chinese".

cessesesss'On the very first time the Chincse
met me they said they would like to meet
P.W.le They did not say that they wanted to
surrender".

There was no cvidence by the Appellant or
any other witness that the Appellant had stated to
any person after his arrest and before his trial
any of the exculpatory matters deposed to in his
evidence.

8s In the course of his summing-up to the Assessors
the learned Trial Judge said :

5

Record

Pe

D7

DPe9

1427

l.15

1.17

le 2

1.35



Record
Pel9 1.3

p.20 1.6

"I should like to tell you at the
beginning that thorec is only one issue
before you and that is a simple one. The
charge as you have scen from the copy of
the charge which is before you concerns
carrying a "fire-arm", an offence punishable
with deathes The 1ssue is whether the accused
on this particular day, the 25th November,
1952, carrled a revolver on hls person. Your
duty as I have alrocady indicated to you will
be just concorned with the finding as to
whether the accused had commlitted the act
or the ecrime or he had not committed it.

You are not in any way concerned with the
result of your decision. That 1s a matter
which concerns some other authority. Now,

as judges of facts, you have got to decide
which fact you consider to be proved and
which not proved; which aspect of the story
of the prosecution and of the defence you
accept or roject and then after applying to
those facts the law which I shall direct you
in due course come to your own conclusion".

vesseseThis alleged incident took place

some olght or nine months ago, sometime in
November last yoar., The case for the
prosccution deponded mostly, 1f not, entirely
on the evidence of the Temlar witnesses.

You have secon for yourselves those witnesses
and it 1s for you as reasonable men of the
world to glve what allowance, 1if any, to
witnesses of the type to which they belonge.
You have got to give allowance for their
intelligence and mentallty. You perhaps know
more about Temiars than I do, and so I shall
leave the question of credlibllity of their
evidence to your consideration. The fact that
the accused had the revolver at the time in
que stion is not disputed. There was clear
evidence that he had no authority for carry-
Ing the revolver. The Defence, as I can see
it from the cross-examination of the
prosecution witnesses and from the accused!s
evidence was that while not denying having
the revolver with him, said that he was
Justified in having it because he had
informed some of the Temiars of his intention
to surrender himself to the authorities and
that h» was told to keep it till arrangements
for the surrender had been made and thaet his
arrost was really deceitful on the part of
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the Temlars who were out to benefit from
rowards offered by Government for captured
Terrorists. You have heard the submission of
learned counsel for the defence that it could
not be an offence if the accused had the
genulne intention to surrender the reovolver
and to offer it to the first group of Temairs.
To this submission I am not inclincd to agree
because Intention to surrendor is no defence
to a charge of possession or carrying of a
fire-arm., If this can be a defence any
accused person found with a firearm can
always absolve himself from the charge by
saying that at the time he was found with 1t
he had the intention to surrender it to the
authorities. That defence can only go

towards mitlgating the sentence.

"Whet did the accused have at the back
of his mind to meet P.W.1l, the Penghulu or
the Temiars? Was 1t to effect his surrender
or was it something else? It is for you to
docide on this point. Not a single maln
prosecution witness would concede that the
accused ever indicated to give himself up.

"Well, you have nevertheless to give
every consideration to the accused's story
and to form your opinion whether his story
is acceptable or note If you consider that
the story is reasonably probable and it
raises in your minds a genuine doubt as to
the truth of the prosecution story then you
must give the bonefit of that doubt to the
accused.

"Lastly, if you havec any doubt on the whole
case or on any aspect of the case that doubt
must always rcesolve in favour of the accusecd.

"I think this is about all I can say to
yous I will now call upon you for your
opinions as to whether the accused 1s gullty
of the charge or is not guilty of the charge.
Do you wish to retire?"

The assessors found the Appellant gullty of

the offence without retiring and the Appellant
was convicted and sentencoed to death on the 2lst
July, 1983,

10. On the 3lst July 1953 the Appellant filed a
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notice of appeal ageinst sentence only but on
the 26th August 1953 Further Grounds of Appeal
were flled on behalf of the Appellant alleging
(intor alia) that the suming-up at the trial
was defectlve.

1ll, On the 5th day of October 1953 the appeal was
heard by the Court of Appeal of the Federation of
Melaye (Mathew C.J.Wilson and Buhaglar J.J) It
was arguod on behalf of the Appellant that

(1) The learned Trial Judge did not adequately
or at all direct the assessors on the question
of lawful excuse and lawful authority.

(2) The learned Trial Judge was wrong in not
directing the assessors that 1f they thought
that the Appellant was interding to surrender
he had a lawful excuse for carrying the
revolver.

12, The Court of Appeal dismissed the appeal on
the sald 5th day of October, The grounds for
Judgment were delivered on the 12th November 1953
by Mathew C.J.

13, In the course of hls judgment the learned
Chief Justice said :

"In the present case the carrying of a
firearm 1s absolutely prohibited by the
regulation unless a lawful excuse is found.
The excuse claimed by the /Appellant to be
lawful is in short: !'I was on my way to
surrender'!. That may be a ground for
commitatlion of sentence, but it cannot cure
his admltted carrying of a firearm without
lawful authority. He is saying in effect: !I
adnit having a revolver without lawful
authority, but as I am bringing it in to glve
to the Police I have a lawful excuse!, or,
put in another way: 'my decision to surrender
made the carrylng of the revolver lawful.!
My intention to cease committing an offence
provides a lawful excuse for continuing
temporarily to commit the offence'!s This 1s
tantamount to saying that a man can change
the nature of his act, from an unlawful to a
lawful one, by a mere change in his intentlon.

That may be true of offences of which intention

is an ingredient, but 1t 1s not truc of
offences to which the doctrine of tabsolute

prohiblitiontapplies.
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In our view, even accepting the bona
fides of the appellant's intention to
surrender, this could not constitute a lawful
excuse. If on administrator who is compelled
by law to take possession of a deccased!s
property is found to have an unllcensed fire-
arm ln a sult-case not yet opened, he clearly
has a lawful excuse. If a person finds a
stick of dynamite on the road and takes it
to the appropriate authorities, he clearly
has a lawful excuse, If a terrorist after
some time in the jungle decides to surrender
with his arms, he has an excuse, and if he 1s
acting on a 'surrender leaflet! addressed to
him by the security forces, hc may have a
political or an administrative excuse but,
in our opinion, that does not amount to a
lawful excuse without the meaning of the
regulation.

In our view, the learned trilal judge
adequately direccted the assessors on !'lawful
authority!, and rightly rejected the submission
of counsel for the accused at the trial that
a 'lawful excuse!'! had bcen established which
entitled the accused to acquittal. The fact
that he did not actually use the words flawful
excuse! did not appear to us to be of moment.

We dismissed tho appeal."
The Respondent submits that this appcal

should be dismissed for the following (among other)

REASONS
(1) BECAUSE the Appellant's evidence, eoven if
it had been accepted by the trial Court,
did not prove that he had a lawful excuse
for carrylng firc-arms.

(2) BECAUSE the Appellant's evidence was
rightly rejected by the trial Court.

(3) PFOR the reasons given by Sir Charles
Mathew, Chief Justice.

B. MacKENNA
D. A+, GRANT
9



NoW9 of 1954
IN T™E PRIVY COUNCIL

ON APPEAL
FROM THE COURT OF APPEAL OF
THE FEDERATION OF MALAYA

BETWEEN

WONG POOH YIN allas KWANG
SIN alias KiR SIN Appellant

and

THE PUBLIC PROSECUTOR
Respondent

CASE FR T™HE RESPONDENT

CHARLES RUSSELL & COa,
37 Norfolk Street,
Strand, W.C.2
Solicitors for the Respondent



