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MR, V., P, PILLMORE, ..C., FR., G. ¥. D, BOND, 4.C., (both of the
Canadian Bar) and Mi. K. 0, JILBERFORGE, instructed by
liesars. Lawrence Jones & Co., apreared for the Appellant.

Mite C. o Ho CARBONH, .C., (of the Canadian Bar), MR, FRANK
GAHAN, «.C., and MK, ALLAN FINDLAY (of the Canadian Bar),
ingtructed by lessrs. Blake & Hedden, appeared for the
lesnondent.
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FILLMOME: By way of trying to nut the r levant facts before
your Lordships, I thought that I would start by referring
briefly to the Act of incorporation, which 1s in the Appendix
at page 11. That is the Act of 188i, whereby the railway
company wz3 inoorporated. Attention hue already been directed
to the recital, so thot 1 will refer only to the operative
part. Clause 1 provides: "The said contract, a copy of whiah
with schedule annexed, is appended hereto, is hereby apnroved



and ratified, and the government is hereby authorized to
perform and ocarry out the oonditioms thereof, according to
their purvort.H

Clause 2 is the one which has been the subjeat of
discussion in the judgments: "IFor the purpose #f incorporating
the persons mentioned in the sald contract, and those who shall
be associated with them in the undertaking, and of granting
to them the powers necessary to snable them to carry out the
sald contract according to the terms thereof, the Governor
may grant to them in oonformity with the saia contraot, under
the corporate name of the Canadian Pacifle Rallway Company, &
charter conferring upon them the franchises, privileges and
powers embodied in the schedule to the said contract and to
this Act appended, and such charter, being nublished in the
Canada Gazette, with any Order or Orders in Council relating to
it, shall have force and effect ag if it were an Act of
the Parlliament of Oanada, and shall be held to be an Act of

- incorporation within the meaning of the sald contract.”

Then I would turn to the contract and agreement, which
is at page 13, and in passing call attention to paragraph 5, where-
by it 1s prov{ded: iThe company shall pay to the government the
co8t, according to the contract, of the portion of railway,
100 miles in length, extending from the olty of Winnipeg
westward.” That wae referred to in the Orders in Council
mentioned yesterday, which indicated that Winnipeg was *on the
line" of the railway.

Then clause 7 provides that upon completion the
railway shall belong to the eompany and at line 42 it says:
Hand upon completion of the renainder of the portion of railway
to be construoted by the government, that portionshall also
be conveyed to the company; and the Canadian Pacifio Rallway
shall become and be thereafter the absolute property of the
company. And the company shall thireafter and forever efficiently
maintain, work and run the Canadien Pacific Railway."; imposing
an obligation to the publio.

Clause 8 is somewhat to the same effect. It provides
that the company "shall equip the same in conformity with the
standard herein contracted for" ———--

VISCOUNT SIMCH: The standard was the standard of the Union Pacific
Rallway of the United States’

MR. FILLMONKE: Yes - fand shall thereafter maintain and efficlently
operate the same.”

Then olause 13 provides: "The Company shall have the
right, subject to the approval of the Governor in Couneil, to
lay out and looate the line of the rallway hereby contracted for
as they may see Iit, preserving the following terminal polnts,
namely:! from Callander station to the point of junotion
with the Lake Superior section; and from Selkirk® -- that is
20 miles north of Winnipeg, where they first proposed to cross
the Red River -- "to the junoction with the Western Section
at Kamloops by way of the Yellow Head Pass."

VISCOUNT SIMON: I wish that you would help us about the geography.
I got the C.P.K. in London to give me three copies of a map of
tne 0.P.R. I want to understand where these places are. It is
Tamiliar to you,but not gso familiar to us. Perhaps I might
offer you one of the maps. (Handing szme). The C.P.R. is in
red here. I see Winnipeg in the middle of the map. I infer
that the Red River runs from south to north.

24



MR, FILLMOIE: Yes,

VISCOUNT sinoN:  Phat is what floods occasionally and it rung
through Winnipeg?

MR. PILLIGHE: Yes,

VISCOUNT ODIMON: I see Bast Selkirk some 20 miles to the noxrth
of Winnipeg. What 1 want to identify is this provision that
this company shall have the right to lay out and locate the
line of railway es it may think fit, "preserving the following

terminal points, namely: from Callander station t$o the point
of junction with the Lake Superior section.' Where is Qallander?

MR. COARSON: Near Hoxth Bay, my Lord.

MR, FILLMORE: It is a small point now. I do not think that it
would be shown on the map,

VISCOUNT 3IMON: Is it called Callander now?

Mite CARTCN: It is a few miles north of South Bay. It is not on
the Canadian Pacific line today.

VISCOUNT SIMUN: That is one point -- "with the Lake Superior
gection.” The sections were defined earlier in a passage which
there is no need to read,

MR, FILLMORE: Yes,

VISCOUNT SIMCH: The Lake Superior section is mentioned at page 13.

MH. PILIMORE: It would end st Selkirk.

VISCQUNT SIMON: The Bastern section is to "comprise that part
of the Canadian Peclfic Raillway to be construoted, extending
from the Western terminus of the Canada Central Railway, near
the Last end of Leke huipissing, known as Callander Station
to & point of junction with that portion of the said Canad{an
Paciflc Railway now in course of construction extending from
Lake Superior to Selkirk on the Hast side of Red River,."
Everything to the east of HSslkirk is the Eastern section, is 147

MR, FILLMOIE: VWould it not be the @entral or l:=ke Buperior seotion?

VISCOUNT SIMON: Then i1t goes on: "That the portion of sald rellway
now partially in course of construotion, extending from Selkirk
to Kamloops® -— where is Kamloops?

MR, FILLMORE: That is in the centre of British Columbia in the
mnountaing,

VISCOURT SIMON: It is just to the west of Sicamous. Is not that
right? _

Mite FILLMORE: Yes,
VISCOUNT SIMON: That 1s called the Central section?
MR. FILLMORE: Yes, That is from 3elkirk to Koamloops.

VISCOUNT wimwﬁs The VWestern gsec¢tion 1ls the portion of the railway
from Kamloops to Port Moody. That woul@carry you to the Pacifioc.

MR, FILLMCRE: Yes.



VISCOUNT GIMUN: Then oleuse 17 provides that the company shall
have the right to lay out and looate the line as they may
see fit, preserving the following terminal polints: Ffrom
Jelkirk to the junction with the Western section at Kamloops
by way of the Yellow Head Pass., It did not in the end go
;hrough the Yellow Head Pass; .t went through the Kicking Horse
‘ags .

MR, PILLMONHE: Yes., Your Lordshlip will remember that in the
Orders in Council to which I referred yesterday the Canadian
Pecific Hailway Company on the 2nd June, 1881, applied for leave
t0 build the railway through a more sau%herly pass, more
commonly ¥mown =8 the Kloking Horse Pass, which they cleimed
would be a better line. Permission to make that change was
formally granted by the Statute of 1882, to which I referred
yesterday.

MR, OAM30H: In the record in the Haskatohewsnn case there is a
map at vage 260 which shows Callander and showe the sections in
different cgolours,

VIGOOURT GIMON: What i= there marked as '"Location as revisad' in the
red dotted line is the line that goea utnrough the Kigking Horse
Pass?

MR, CARSON: Yes.
LORD CUHEN: The yellow is what it would have been?
MR, CARSOH: Yes,

MR, FILLMURE: The only observation that I wish to make sbout clause
13 is, first, that they have the right to lay out and locate the
line of rallway and, seocondly, preserve the following terminal
points. Actually Selkirk was not the terminal point., Winnipeg
did not become the terminal roint either, because the road was
to be through Wimnipeg.

VISCOUNT SIMON: If the Canadian Pacific Rallway main line rumns
through Vinnipeg, as it does, 1t also runs through East Selkirk,
does it nott

MR, FILLMOHE: Yes; and it runs down the east side of the Red River
to what is known as 5%. Boniface, across the Red River from
Winnipeg.

VISCOUNT SIMON: It has not by-passed East Selkirk; it has gone
through fast Selkirk?

MR, PFILLMORG: Yes,
LOiD COHEN: I¢ has by-passed Selkirk, thought?

MR, PILLMOIE: I think that the Canadian Pacific Railway has since
built what is called a Moulson cut-off, so that the bulk of the
traffio goes east by the more direct line; but it is s$ill
on the rallway.

Then clause 15 provides: "For twenty years from the
date hereof, no line of railway shall be aunthorised by the Dominiol
Parliament %o be oonstructed south of the Canadian Pacifio Railway!
That does not come into it, except to show that there was a
gompany with a monopoly.

Then clauses 21 and 22 have be=n the subject of some
discgussion. Clause 21 provides! "The Company to be incorporated
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with sufficient powers to enable them to carry out the foregoing
contragt, and this contract shall only be bLinding in the

event of an Act of incorporation being granted to the company

in the form hereto appended as Hchedule A,M

VISCOUNT SIMUN: That was done, was it not?

MR, FILLHORE: DMNo, my Lord. For some unexplained reason an frder
in Council was nagsed and a charter was issued to the rallway
company in exactly the same terms and under the Great Seal and
that gives rise to the argument that it has all the powers of
a Jommon law corporation; but it has not been satisfactorily
explained as to how that heppened to come about. That is
commented on in some of the judgments which I will read shortly.

LORD COHEN: I suppose that the validity of & Charter under the
Cre-t Yeal cunnot be impeached, can 1t%. Are you impeaching it?

MR, FILLMORE: No, my Lord.
LORD CUHEN: Are you challenging the validity of the Chartert

MR, PILLMORE: No, my Lord. All that I have to address myself :
to is the argument that it iz in eflect and it should be construed
as 4f it were a special Act of Parliament.

LORD TUCKER: One has to eonsider clause 21 of the contract in the
sbhedule together with section 2 of the Act 1tself, which seems tc¢
be incongistent.

MR, FILLMCRE: Yes.

Then I think that eclause 22 is important. It says: "The
Railway Aot of 1879, in so far as the provisions of the same
are apylicable to the undertaking referred to in this contract,
and in so far as they are not inconsistent herewith or inconsis-
tent with or contrary to the provisions of the Aot of incorpora-
tion to be granted to the company, shall apply to the Canadian
Pacifio Railway." You have the Gharter, therefore, and it is
made subjeot to the raillway Act.

VISCOUNT SIMON: 1s there something significant in the Rallway Act?

MR. FILLMURE: The argument is advanced that by the Charter, as
your Lordships will see from section 4, which I will read next,
they were given all the powers necessary to complete the
contraoct.

SCOUNT SIMON: HNecessary or useful.

MR, FILLMORES Neoessary or useful. I intend %o advance the
argument that that enabled them to earry out their obligations
to the government; Wut for ordinary business transaotions for
the ranning of the railway after its completion, to find out
what the powers of the railway are, we turn to the Bailway
Act, in which they are defined and specified -—- the ordinaxy
powers of business management.

VISCOUNT SIMON: It stands like this so far, then, There was the
agreement entered into on the 2lst October, 1880, Assuming
for the moment that the agreement meant what it said, the
rallway company contracted to do sertain things. Then we have
the statute which creates the Canadian P_aocific Hsllway, which
is in the Appendix at page 11, and in clause 1 the ocontract
is approved and ratified. That would seem to include ratifying
the undertaking of the company in the agreoment.
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MR, FILLMORE: Yes,

VISCOUNT SIMUN: There is a provislon in clause 2, as ny learned
friend Lord Tucker has sald, that the company shall be created
under the corporate name of the Canadlan Pacific Railway
Company and they have to have a Charter gonferring on them
"franchises, privileges and powers embodied in wvne schedule®
and then it would grant to them the nowers neceszsary to
carry out the coutract.

MR, PILILMOIE: Yes,

VISCOUNT SIMON: Assuning that there had been o Charter of
incorporation, an exercise of the prerogative, there is no
doubt that the ocharter contemplated 1s one which would authorise
the railway ocompany to do what it promised to do without

a,oting 11 ] ‘bxr.! vi 168 .

MR, PILLMORES Yes, my Lord., Paragraph 4 of the charter, whioh
is at pege 23, is the one relied upon by the respondent. They
say that that gives them power {0 enter intoc the bond and
covenant which they did purrort to give.

LORD TUCKER: What is Schedule 4,7, That 1s the Agt of
incorporation?

MR, FILLMOHE: It is the notual Charter.
Mit., CARGOH: It is the contemplated 8ct of incorpor-tien.

LORD COHEN: Clause 21 of the contract refers to “an Act of
incorporation being granted to the company in a form hereto
appended in scheduie A."

LORD TUGK'R It 1s the thing which was contemnnlated by clanse 21 of
the contract, but it was not vrovided for eventually.

MR, PILLMOIE? Actually there was issuasd to the railway company a
tharter under the Great Seal of Uanada, which is dated 16th
February, 1881, and is to be found at page 262 of the record.

VIGCOUNT SIMON: Supposing that the course which was indicated by
this schedule had been strictly followed, you would not dispute
that the company s8¢ incorporated would huve =11 the powers
useful to snable them to carry out al: the conditions of the
agreenent?

MR. FILLMORE: I have to admit that.

VISCU NT SIMON: Therefore, the contract when made, thut it would
go through Winnipeg and keep Winnlpeg as its centre, have
stogkyards there and o rallway there =nd serve Winnipeg and
help to Luild up the town, no doubt would have been perfectly
right?

MR, PILLMORZ: I am still on my main contention, that "useful®

meant useful in completing the ocontract. No doubt they had

t0 have stookyards; they had to have workshops, and they had
to put them somewhere; but I submit that,,consistently with
the efficient operation of the railway, the directors could do
shot wos useful at the time or from time to time, but I submit
igseful® neans useful in completing the rallway, perhaps in
locating 14, building the necegsary works, but 14 aia not g0
30 far as to =ay: You gan covenant and agree that you will
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forever maintain your line through Winnipeg or that you will
forever maintain within the ¢ity limits, the primecipal work-
ships for the main line in Manitoba.

VISOOUNRT TINOH:  If you look at the contract, the contraet had

X‘ﬂi [ ]

conferred unon the company a great advantage, in that it was
not going to be tsxed.

FILLIIORE:Y Yes.

VISCOUNT SIMOH:  why is not the power in the company and useful $0

it if it is = rower which enables it to avail iteelf of the
advantaie agreed upon?

FILLMORE: My whole submlission is that it may have Leen useful

zt the time and no doubt it appeared to the directors of

the ocompany at the time advantagecug to get a tax exemption
and Wimmipeg mlght have been the logieal and desirable poin‘

to which to build the line and maintain their workshiprg but
the point is, I submit, that "useful® means consistent with
the efficie oporation of the railway comnany. There was
co-~exieting obligationd to forever efficiently operate the
railway. Therefore, the point is: Could the then directors
covenant snd sgree %hat forsvar these workshops would be
naintained in the City of Winnipeg: I submit that there is
nothing that goss quite that far; that the Act did not con-
template that they ocould forever tie the hands of future
directors, because one noint is that, if they ocould crystallise
things forever in tuat manner, where would you draw the line?
How a2 can they go in putting the coipany in = strait-jacket
frow which they could never escaret It 1ls a matter of
principle and I submit that it is @x fgcie beyond the enumerated
powers to go that fax; +to give this perrpetual covenant.

VISCQUNT <IMCN: It might be the price of nerpetuasl exemntion from

P’ﬂ‘é °

texation?

PILLVOREY It might; but, I would ¢all attention to what has
happened in one Ontario ocase, to which I will refer. OSuppesing,
for example, that it was decided that they would amalgsmate
with or be taken over by the Usnadian Netiomal Reilway, which

is the other main line through Yinnipeg, or perheps the
Qanadian Paoific Reilway might take over the othex, it might

be a matiter of good management that they should use the
prineoinal workshops of the Canadian National Railway, which are
just outside the City of Winnipeg,., Can we visualise what would
happen fifty sesrs from now or five hundred years from now.
There may be mechaniocal improvements in locomotion. We do

not know what mechanical improvements there might ve. We

40 not know what floods might ocour. After all -- it may be
absurd to talk about it ~- the government rrovided =t the time thal
the pass to the west should not be less than one hundred miles
from the boundary. It is possible that there might be war

or threat of war, which would make it necessary to move

the reilwey Purther north from the boundary and not within
seventy niles.

Ly subnission is that you cannot, having in mind what
has happened in the last fif$y years, not only in international
affeirs, but science, say now that it was useful at the time
to forever orystsollise the line of railway and the prineipal
workshopse within the linits of the Cit, of Winnipeg.

LORD CAKSEY: Vho else but the directors could decide at the time

what was useful?

Te



MK.

PILLMORE: No one, my Lord. I think that they had the right

to decide what was necegssary and useful to complete the
contract, and no doubt they had ¢ Lave workshops at every
divisional point. That they had to build workshops cunnot be
disputed; they needed them efficiently to onerate the
railway: but, in ordsr to build ths railway and in order
efTicliaently to operute the rallway, they did not need to
agree for a present adwantage. For a present advantage they
purported to sell the right not to exercise the powers of
effigient management in the futurs, '

LOKU CUHEN: Are not the directors constituted the judpe of what

MK.

is the best method of carrying out their obligationst?. The
ordinary principles of company law apply to this company, do
they not?

PiLipMorE: Yes; 1 agree with that. They could do whatever
is incidental to effigient operation.

LOHD COHEN: Ther«fore ydu have to say that it could not possibly

be in the interests of the company?

LORD ABGUITH: Do you say that it could not be useful to the

MR,

country to incur an obligestion, unlimited in time, in
consideration of an exemption which is also unlim{ted in time?.
Igs there any varticular taint attached to perpetuity either

in the obligation or in the advantage as euch?t

FILLHORE: It might look to the directors at the time that they
were naking s good bargsin and up to date it looks like &

g£ood bargain, because we would not be worried with it if 1t

was not a good bargain for the rallway company -- that 1s self-
avident -~ but I submit that this is not the kind of covenant
that you find directors of commercial corporations entering
into.

LOIW TICKER: What I find it difficult to understand is this. I

Mit,

can see thot once the company has been created and the

directors purport to exercise their rowers in making a parfiocular
contragt, the question may arise a8 to whether what they are
doing is or is not ulitra _vires; but this is part and parcel of
the creation of the company itself. The company was created

for the vurpose of osxrying out this contract, which was
embodled in the Act, was it not?

FILLKorE:  Yes, my Lord.

LORD TUGKER: it is the legislature which is éreating the company

MR,

with these owers and obligations?

FILLMURE:  Yes; but the whole polnt is that I submit that

a oompany of thls character, which might be called & semi-
oubiic corporation, with obligations to the government
efficiently to operazte forever, could not barter away any of
thelr powers by a perpetual agreement.

LOKD COHEN: You are saying, if I have followed you aright, that

MR .

wide though clause 4 of the charter is, there is a 1imit on
those powers and 1t must be useful to {he company (and you
say that it cannot be useful to the company) to bind itself
irrevocably in the future to maintaln 1ts workshops in a
particular »Hlace. As 1 have pgathered it, that is your
areument, Ig that right?

PILLMORE: Yes. I would ~hrase that a little differently. 1
would say thet primg facie it is not useful to a comnany %0
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bargain away part of its statutory powers. It is almost a
cuestion of onus., I subnit thet this ia an uwnusual covenant,
one that is rarely found and the authorities are to the
efi'eat thet the cormany cannot fetter ——

LORD COUHEN: It 1is certainly vn umsuzl case, hecsuse it is certainly
‘unusual, when you have o rerty who has done the thing and
ig willing to carry out tne agreement, to find the other
side sayingt: You caanot carry out thct which you have bound
yoursel? {0 do. 1t 12 certainly sn wnususl case,

VISCOUNT SIMOH: I understand the contention to be —— see if I
put 1t fairly from your point of view —-- that this company
nad g digeretion zs to where it would go and what it would
do and 1% could nct tie its hande «nd soy by any countract,
for any consideration whatever: Vie agree that our hands
shall be bound in this particular way and we give un out
discretiont

M, FILLMNOIE:  That is the subsionce of my roint,

LORD TUCKER: I follow that; but I do not follow how, “urn a
gontract of that kind is 1Locrp.rhtea in an At of ! arliament
to whicgh i is equivalent, any of it.ose conglderation APy e
Ageguming that the company could not have contracted in tnut
way, 1f that Dartz.cula:‘ contract is made volld by legislation
and is part and oareel of the creatlon of the conspny itself ————e

Mit. FILLMORES The railway company say that there was a contract
an€, if you look at the by-law passed by the City of Winnipeg,
you will find the terms of the & reemant.

OHD CCHEN: It 4ie not the contrasct which is embodied in the charter
of incorporation which you avel.it.cking, but the contract which
is referred to in the by-law and which purports to have been
nﬁde in pursuance of powers granted by clause 4 of the charter.
is uot that right?

MR, PFILLMOIE: Yes.

LOHD CCHEN: ie 1% not ulso falr to say, as you told us resterday,
that that particular by-law was itsel‘ confirmed by an Act
of Parliament)

MR, FILLMOLGES I tuink that I should refer So that straight away and
indigate to your Lordships the Act of the ”rovinoial Parliament,
which is found at page 47 of the Appendix.

VISCOUHT 5IMON: It is an Act to legalise certain by-laws of the
City of Winuipeg.

MR. FILLMOI: And the dsbentures issued theveunder. That wes in
1883. 1 do not nesd to read all that rseital., It says: "Whereas
it is axmadlent to grand the prayer of sald petition” and then
it goes an to state that whercas th@ Mayor and CQouncil of Winnipeg
have vassed a by-law to suthorise the issue

VIGOOUNT SIMON: he lNayer and CUouncll wers saying to ths
legislature: Do make it clear that the contract contained in
our by-liaw s valid Trom beginning %o end.

MR, FILLIMOHSS I submit thet that is not the affect of it. On the
next voge, the recital says; "And whereas, it is deomed expedient
to set =t rest all doubts that may exist as to the validity
of any or &1l the above in pert recited by-lawvz end the
debentures issued thercunder, and to legulise and confirm the

dame, and each of them respeoctively.M T.ca you read that far
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you would not realise that they were going to legslise the
other part of the by-laws.

Yhen you get down to the operative parts it readst
"That by-law numbered one hundred and ninety-nine passed
by the mayor and councll of the City of Winnipeg and intituled:
YA by-luw to raise one milli n dollars by debentures Tor
permaaent improvements in the City of Winnipag'; by-law 211
entituled" so and so, by-~law No. 712 and 80 on, paesing to
line 22, "By-law Wo. 148 to anthorise the issue of debentures
granting by way of bomus to the Canadian Pagifig Railway
Comapny the sum of two hundred thousand dollars in consideration
of certaln undertakings on the part of tae suid company; and by-
low 195 amending by-lew No. 148 and extending ‘he time for ihe
corpletion of the undertotings expressed in by-law No. 148 by
the Canadisn Paciflc Rallway Company and all debentures and coupas
for interest issued under each and every of the suid by-laws, Dbe
and the same are hereby declared legal, binding and valid upon
the said the Mayor and Council of the City of Winnineg, =nd the
said the leyer and Council shall pay the said debentures and
coupons and each and every thereof according to the tenor
thereof, when they and each of them shell respectively beocome
due snd payable." -

You would have %o read those by-luwe, ¥ne. 148 end 195
to find out that the tax exemption is being included here,

VISOCOUNT SIMON: Is anot the effect of the statute to say: Hereafter

MR.

LOKD

MH.

nobody shall allege that anything thot you find in by-law No. 148

PILINGES: 1 would submit that it is saying ultrs vires of

the city. There were doubts as to whether the city had the
vower. The oity haed no statutory ower to glve o tax
exemption and ther Tore this Aect says that the by-laws “be and
the same are nereby declared legal, binding and valid, upon
the sald the layor and Comcgil of the Clty of Wimmipeg."

TUCERKH: OUne of the all important clauses in the by-law is
clause , on pape 295, That is mude binding for 211 time un
the City of Winniwpep. Thot is the clsuse by which the Clty of
Winnipeg exenpts this rallwny “rom taxation,

PILLBORY: May I out it this way: this adt confirmed the power
of the City of Vinnipeg to npass by-low 148 and by-lew 148 says
in paragraph 8: Upon the fulfilment by the said company of the
conditions and gtinulations hereinbefore set out the tax
oamption will become operative; but, i the reilway comoany
did not have the ower to give a bin&ing obligation, then

they did not fulfil the conditions aud stiwlations.

LORD COREN: The difficulty that I feel about that is this, 1

MR,

respectifully agree with you that the Act of Parliament cannot
enlarge the powers of the Canadian Paviflic Rallway, because
that compuny derives its rowers frun an Aot of either the
Impericl perliement or the Purliament of Caneda; but onoe

this Act 1is passed suvely the position is that the validity of
by-lew 148 cannot be challenged in the Henitobe gourts, but the
Manitobsa courts sre bound fto recognise the validity of the
Manitoba Statute.

Pinsiuiisy I do not chellenge the velidity of by-low 1&8, in so
far =3 it authorises the City of Viunnipeg to pasg the same.

LOith GOHEH: One wants to look at the .ctual wording.

10.



HR. FILLMUIE: It saye " be and the same are hereby declared iegal
huwlnginﬂ valid upon the said Mayor and Council of the City of
dAnuipegt.,

LOnD “OHsT: The whole of the provisions of the by-law, therefore,
are to be valid.

MH. PILLMURE: Yes, but let us read the bylaw, my Lord. Paragraph
8 says: "Upon the fulfilment by the company of the conditions
and stisulationg®

LORD QUHEN: That condition had been fulfilied on the 10th Gctober
and the statute is passed on the 30%4h October,

MR, PILLNOME: It is true that we got a form; we got a dooument
from the rallwsy company in the required form; but, if it wes
nitra vizes of the company to give the covenant, that form was
a mullity; 4t did not amount to anything. If it was pltrg
Yires it was a mullity; it did not amount to anything and the
uomﬁany was not bound by 1t and they could move their principal
workshops tomorrow, Af they so desired. That is the roint of
thifbt .

LORD TUCKER: One of the "conditions and stiulations herein-mentioned®
which had to be fulfilled by the company was that contained in
paragraph 3 on page 292: that they =11l immedlately execute
and hand to the Hayor a bond and govenant t¢c that effegt., You
say thot the bond and covenant wihich they did in fact deliver
vas waste nanery :

Mhe FILLHORE: Well, it was not & binding obligatlion.

LORD CCHUH: I have it dowm in tids way: none the less, clause 8
of that by-law is givem under the condition and that condition
has not bsen fulfilled, because the covenant of the 10th
Getober of 1881, while *correct in form, was & mullity. Is
that right'?

MH. PILLMOKE: Yes, ny Lord; that is 1t.

VISCUUNT SIHus:  Leord Cohen has just mentioned a date in Cgtober.
Is that a date that you get from the Bond and Covenant?

LOID CUitEN: Yes. The date appears on page 295. The Covenant
starts at page 294. The 10th Ubtober was the date of the Covenant
The 7th July, 1883, two years later mas the date of the Statute
of Hanitobs.

KR, PILLHOHE: At poge 294 we hove the Bond and Covenant, whioh is
dated 10th Oetober, 1581,

LOKI CUIEH: The stutute $0 which you referred us was assented to
on the 7th July, 1883.

MR. PILLMORE: Yes, my Lord,

In passing, there is a Frivy Council case which makes
some comments as to the effsot of a similar form of by-law.
It is Ontario FPower Company of Niagara Falls v. Muniecipal
Corporation of Stamford, reported inm 1916 1 Appeal Cases, page
529. The headnote Sst. "By the Fublic Schools Act, 189? Ontarieo
Jection 4, 'No municipal by-law hersafter passed for exempting any
portion of the rateable property of a municipality from
tuﬁbtion, in whole or in part, shall be held or eonstrued to
sxempt such property from schoel rates of any kind whatsoever.!
In 1904 the respondents vassed a by-law flxing the assessment
af the appellanta' property at 100,000 dollard for the next
twenty years. This by-iaw required statutory confirmastion, sinoce
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it had not received the assent of two~thirds of the voters,

as vrovided by the Consolidated Munioclpal Act, 1903, section
?91@. By an Act of the Untario Legislature tﬁe by-law was
declared to be legal, velid and binding notwithstanding any-
thing in any Aot to the cont:rary' : Held that the confirming
Aot gave statutory effeot to the by-law subject to the
construotion impowed upon it by the Public Schools Act

and that the property could be assessed at over 100, 006 Gollars
in respect of school rates."

At page 534 Lord Buckmaster says: "low it is important
to observe that the Act does not purport to confirm any
agresment whatever between the parties; 1t purports only to
legalise and meke binding the by-law, which was not legal and
could not be made binding without statute for the reasons

that have been already set out.

"The question on which this case depends 18 whether
this statute oonfirms this by-law a8 a by-law subject to the
interpretation to wihich such a by-law would be subject by
virtue of the stutute relating to public schools, or whether
it confirmed it so as to enable 1ts words %o be Tead according
to their genercl meaning and not in accordance with their
statutory significance,

"In their Lordships' opinion, the former is the true
view of the case,"

I only oite that to show their Lordships' ef—the view
that it does not purport to coufirm any agreement peint, but
only to legalise the by-law; in sther words, to make it blnding
on the mmicipal corporation.

LORD CUHeN: In the present case there is no speclsl significance,

Mit,

which vou su%ngt has %0 be applied to the by~law. You say
that the ordinary law applies?

PILLMORE: Yes., It is to be construed just as if the City
had had power to pass a by-law as of the date of the by~law
ingtead of having it conferred un it later.

I want now to continue on page 23 of the Appendix,
which is more convenient probably tnan reading from the
actual charter. The all important clause is clause 4, which
gsays: "All the fronchises and powers necessary or useiul to
the company %o enable them to carry out, perform, enforce,
use, and avail themselves of, every conuntlon, stirulation,
ovligution, duty, right, remady, privile e, and advantage
apreed upon, uonthineu or described in the sald contruct, are
hereby conferred upon the company. And the enactwment of the
speclal vrovisions hereinafter contained shall not be held
to impair or derogute from the generality of the franchises
and powers 8o hereby conferred upon them,"

Then 1 pass to clause 17, which is at page 27 That
clause resds: "!'The Consolidated Ruilway Act, 1879,' in so far
ag the provisions of the same are applicn! Je to the undertaiking
authorised by thig charter, and in so far as they are not
inconsistent with or controry to the vrovisions hereof, and
gsave ond except as hereinafter nrovided, is hereby incorporated
herewith."

Thaese are 211 the clauses which relate to the nowers
of the company; except that I will return later

LORD TUCKER: Those wera repeated in identical words in the

chsrter?
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MR. FPILLMORE: Yes., The charter, which 1s Exhibit 1, recites the
Aot of Parliament. It recites the agreement and then 1t
saye that in conformity %o the express desire of Parliament
these Letters Patent are issued,

LORD COHEMN: That 1la page 272.

VISCOURT SIMON: The actual document which brought into existence
the Canadian Pacific Rallway Company begins at page 262 of
the record, does it not?

MR, FILLIMORE: Yes, my Lord,

VISCOUNT SIMON: I see that one of the provisions is paragraph?l
at page 271: "The company to be incorporated, with sufriciant
powers to enable them to carry out the foregoing contract,
and this contract shall only be binding in the event of an Act
of ingorporation being granted to the Uompany in the form
hereto appended as Schedule A."

LORD COHEN: That is not part of the charter that is merely part
of the recited agreement. The charter starts as to the operatiwn
part at page 272.

MR. FILLMORE: Yes. They recite these doocuments and then the
operative part says at page 272, line 41: "And whereas the said
{*rsons have prayed for a charter for the purpose aforesaid:

1) Now know ye, that, by and with the advice of our Privy
Oouncil for Canada, and untier the authority of the hereinbefore
in part recited Aa%, and of any other power and authority
whatsoever in Us vested in this behalf, We Bo, by these our
Lettears Patent, grant" and so on,

LORD COHEN: Of the clauses ‘o which you have reterred, the first
one appears on page 2741

MR. FILLIORE: Yes; paragraph 4.

LORD COHEN: Then you pagsced from there to page 277, but I have
forgotten which was the c¢lause which you read to us,

MR, RILLMORE$¢ It is clause 17, under the heading "Powers®". It
says "VThe Oonsolidated Railway Aot, 1879', in so far as the
provigions of the game are applicable to the undertaking
authorised by this charter, and in so far as they are not
inconsistent with or contrary to the provisions hereof and save
and exoept as hereinafter provided, is hereby incorporated
herewith,.”

My submission, in short is that paragraph 4, which says
that they will have all the powers, franohises, righta, and
privileges useful or necessary to complete the contrae% rafers
to the whole vast undesrtaking, that the government had to get
these through within a limited time., It was a matter of great
national importance and here they said to these men: Do
gverything useful and neoessary to complete this great project
within the time limited; you ocan take it that you can do anything
that you 1like to scet this through; but when it 1s complete,
to see what the directors ocan do in the way of operating the
business of the railway, we turn to the @Gonsolidated Railway
Aot and to0 seotion 7. '

LORD COHEN: Before you go to that, how do you reoconcile the
argument that you are now advancing with the last sentence of
parggrarh 4: "And the enactikent of the speclal r»rovigions
hereafter contained shall not be held 4o impair »@ daerxogate
from the generality of the franchises and powers so hereby
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conferred upon them"?. Does not that mean that clause 4
overrides, if necessary, everything that follows?

MR, FILLMORE: I submit that, notwlthstanding anything in the
Railway Act, the directors oan do anything in the world to
complete thls contract, to get this railway built and get 1%
into operation, and that would necessarily include having
workshops somewhere, certainly; but the ~oint ie that, in
order to carry out the contraet, it was not necessary to
covenant that they would forever maintain any particular part
of the works or any partioular part of the line in a certain
plage forever,

LORD OQAKSEY: Must not your argument amount to this: That they
gould not bind themselves to maintain their principal workshops
at Winnipeg even for one year, because 1t might not beoome
useful within one year)

MR, FILLMORE:; I submit that that is probably the situation. 1
do not know where yosu would draw the line,

LORD OAKSEY¢ It is involved in your argument that from moment
to moment the directors might alter thelr deoision about what
wag useful and therefore they could not bind themselves not

to exercise their discoretion?

MR, FILLMORE: That might be the irreducible minimum; but I do
not think that it comes down quite to that point. My argument
is that, no matter what the consequences may be, the then
directors could not for all time tie the hands of future
Boards, who were in office¥ from time to time, in respect of the
eff'icient operation of the railway, which the company was
bound to carry out. I submit that 1t amounted to a covenant
not to exercige their atatutory powers and obligations of
efficient management, because it involved a covenant not to
build their workshops anywhere else; it involved a wovenant
not to use other property of the company outside the City
of Winnipeg for any such purposeé, That is the situation as I
see 1%,

My friend Mr. Carson has asked me also before discussing
the judgment to refer tov the admission of fmots, which is to be
found in the record at page 257. It says: "The parties to this
aotion, for the purroses of this action only, hereby admit eaoch
and every one of the Tazts hareunder specified. Faots Admitted,
(1) That Letters Patent under the Great Seal of Canada were
fissued by His Excellengy the Governor General of Canada to
Canadian Pacific Rallway Company on February 16, 1881, and that
a photostatic copy thereof will be admitted in evidence in liwmu
of the original Letters Ratent.

2) That on August 24th, 1881, by-law 148 of the City
of Winnipeg was submitted to and approved by the ratepayers
of the City of Winnipeg as then sonstituted.

"(3). That on October 26th, 1882, by-law No. 195 of
the City of Winnipeg was submitted to and approved by the
ratepayers of the City of Winnipeg as then oonstituted.

“(4). That the plaintiff (a) oonstructed, completed and
fully equipped before February lst, 1883, one hundred miles of
railway? and so forth; "(b) built, c.nstructed and complested
before November lst, 1883, a substantisl and oommodious general
passenger railway depot"; Y“(eo)executed and delivered to the

. Mayor and Qouncil of the City of Winnipeg a bond and covenam$
under its eorporate seal which is produced by the clty in its
af'fidavit of doouments No. 17, bDut the defendant does not

admit the power of the plaintiff to give the said bond and
govenant.,
14.



#The plaintiff established and built, as shown on a
plan to be filled as an exhibit, in the Clty of Winnipeg
its principal workshops for its main line in Manitoba and the
branches thereof radiating from the City of Winnipeg and has
continued to this date the said workshops in the locations in
the City of Winnlpeg shown on the said plan. In the year
1882 the plaintiff established and built its principal work-
shops for its main line within the Praovince of Manitoba and
the branches thereof radiating from Winnipeg at the lecation
shown and¥numbered 1 on the said plan, and in the year 1887
the plaintiff enlarged the sald workshops *o the location
shown and rumbered 2 on the said plen".; ihat is, they were
moved ocut to an extended part of the city. "The said workshops
were moved to the location shown and numbered 4 on the said plan
in the year 1907 and have besn contimued in this loocation to
the present date, An engine house has been maintained by the
plaintiff at the location mumbered 3 on the said plan from
1903 %o the present date,

“(6) That in 1882 the plaintiff proocured and erscted in
the City of Winnipeg large and commodious stook and cattle
yards and the defencant admits that such stock and cattle yards
were continued in the City of Winnlpeg, at the locations shown
and numbered 5, 6 and 7 on the sail plam, until 1911; but the
defendant puts the pilaintiff {o the proof that such stock o2
cattle yards were continued in the City of Winnipeg after 191l.

¥(7) That the debentures referred to in paragraphs 1
and 3 of by-law No. 148 as amended and re-enagted by by-law
No. 195 were, in due course, delivered by the defendant to
the plaintiff,

#(8) That the lands upon which the saild passenger
station was to be built were conveyed bé the defendant to the
plaintiff by a deed dated April 18¢h, 1882.%

Then in paragraph 13 -- apparently the others are not
mzterial to the issues here’—— it said: "That from the year
1881 until the year 1948 the defendant has not demanded and
the plaintiff has not paild real estate and business taxes on
the plaintiffts properties in the City of Winnipeg used fox
rallway purposes or in connection therewith, witn the exception
that in the year 1894 an action was brought by the City of
Winnipeg against the Oanadian Pacifio Rallway Company to
regover tuxes imposed by the suthorities of the City of Winnipeg
for school purposes for and urnon the estimates of the Board
of Public Bohool Trustees of the School District of Winnipeg
for the years 1890 to 1894, both inclusive, upon certain
property of the Canadian Pacific Rallway Company, and in the
years pending the final determination of said ao%ion, taxes
for choool purposes were likewise imposed and claimed, but
the plaintiff did not pay the said taxes.”

Then there is agreement as to copies of all maps, plans
and so forth.

There was an action in which the City of Winnipeg
sued for school taxes and the rallway com any said that school
taxes were municipal taxes. The Gourt of Appeal for Manitoba
agreed with the Clty of Winnipeg, but the Supreme Court of
Canada s2id: School Taxes are municipal tsres and therefore
they come within the exemption. The case went that far.

I think that I can now turn to the judgments and read
those narts that relate to Question Ho., 1. They are not
very lengthy.

VISCOUNT 3IMUN: The first question is whether the Canadian Pacifig
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Radlwey Company wes ucting beyond its powers in entering into
the deed of covenant, with the result that the exempiion
purported to be conferred never became effegtive?

Mit. PILLICRES Yel,

VIDQOURT SIHON: Thers are reelly two separate points in that.
There is, first of all, the question whether the Canadian
Pacific Rallway Company was aocting beyond its powers in tying
its hands in undertaking to stay in WVinnipeg?

MR, FLLLEORES Yes.

VISCOUNT GINONt The second is the question: Supposing that that
is 80, is the vesult that the corporation is released from
its promise?

MR, FILLMGOIE: Yes,
VISQOUNT SIHOH: You contend that both are true?t
MR. PFILLMOLES Yes. There are really two questions there.

At page 133 of the record we have the reasons for ¥he
juigment of Chie. vustice MHeFherson, who was the Chief Justioce
of Hanitoba. 1 will try and shorten this a 1little by not
reading facts which have already been put before the Board,

LOLD COHEN: We huave not 60 look at the judgment of the trial
judge: It does not matter for this prurposet

MR. FILLNORE: He was against the city on all poings and his
judgment is very lengthy.

LOKD CCHEN: I am not asking you to read 1t. It is merely that
I sew that there wus a judgment.

Mii. PFILLIGIE: 1% is a very lengthy judgment. A% page 183, line
31, the Chief Justice says: "The main line to be coastructed
wag originally planned to coross the Red iiver at Selkirk and
proceed westerly. If this plan had been carried out it would
have meant that the City of Winaipeg, ss then and now located,
would have been by-passed by the main line and at best could
only be situate on a brancih line running south from the
main line to the Border. The citizens of Winnipeg reallsed
this situation and entered into negotiations with the company
to run their main line through the city, and the terms undsr
which the change was made were embodied in au agreement between
the company and the city and were set forth in by-law No. 148
passed by the corporation.,”

Une ovject that I had in reading some of the sarlier
orders in Uouncil was to show that tne 1line was already
locuted through Winnipeg before the Hth day of Degember, 1881,
and if the citizems of Vinnipeg thought that they were getting
the railvay by entering into the agreement, they may have
mersly been gzetting sonething wnich was already in store for
tham,

fyader the teims of the agreement the company undertook
$0 build its main line through the c¢ity." I deo not need to
reud that recital of faots.

" It is admitted that bLoth parties to the agreement

gomnleted and fulfilled all the terms of the same." e dld
not admit that they conmtituted a binding obligatiom.
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"I agree with by brother Adamson, for the reasons
stated by him, that the cumnuny wos incornorat'o by a special
charter under the Great Ueal and had all the powsrs incident
to such a charter. I also agree with him that the contract
entersd lnto, as set forth in the by-luws above mentioned, was
a good snd valid contract and was within the powers of the
contracting parties.”

That is &ll thet tlhe Chief Justice says on the first
guestion.

The reesons Tor judgment of the late Mr., Justice
Richards are on puage 193, Under the heading ”The Velidity
of the Main Agr eumwnt" ne says: "I agree with my brother Dysart
that the company's powers are lindted to those set forth in
the Act uuunorisinb its charter and in the Acts amending same or
glving the company aldditional powers. 1 think, however, that
the agreement entered into, as evidenced by Bynlaw 148, wae
not wlixs virgg of the company. OUme contention of the city is,
that the cgovenant to 'establish and build within the limits
of the City of VWinnipeg, their princinal workshops for the main
line of the Canadisn Paciiio Railway within the Province of
Manitoba . . . and Torever continue the same within the said
City of Winnipeg' was so onerous and restrictive that it might
conflist with the duty of the company, to 'forever efficiently
maintalu work and run the Gan dian Pacific Rallway' as
required by section 7 of the contract dated 21st October, 1880,
between (Eufue syephen and others witn the Government of
Canades to build and operate the railway.

“The Uity of VWinnipeg is in a falrly central position
on the main line within Minitoba =nd the tying of the main
workshops to that nosition for the Province of Manitoba was
of 1ittie importance counpared to an exemption from taxation
and a bonus of 200 200 dollars.! —— apparently indicating
that the city got ine woret of the hargain, which ies admitted.

"The oiuy r«lieb on the 1uuumﬁnt of the Ontarie Court
of Apveal in g; oy a ’ 3 - & Y—Tmpm
That case is discussed in K urcny « Denison 9 R ilway Law
of Canada, 3rd Edition, pares 249 and 250. At poge 250 there
is the following stutement: 'As siready mertionsd, it nas
gsonctinmes Lssu ueld in the United States that oontricts fox
$.¢ location of tue line or some or one of its stations in a
particular olace nave Deen declarsu ulirs g: TPierce, page
513; vut no such decision, other than the Jhitby case, has been
found in England or Canadwe, The question must &Jwaya iargely
turn on whether express or implied statutory power nas been
given to railways to receive benelits and glve covenunts
imposing correspounding 1llabllities, and sufficient authority will
now enarally ba Tound either in the fRKots of incorporation or
in the general sitututes, if any, incornorated with them. The

Whitby ocase is, however, authority for the proposition that
tha direotors of a rvailway ocompsny have not, without express
stotutory authority, power to bind it Dy a contraot imoosing
for all time a peculiarly onepous cgondition.'™

I wil! »efer o that case later, but I night mention
NOW Tiiws oiee Ja8 @ case wnere the cawpany agreed to maintain
their principal workshops in a certain place. They amalgamated
with another company and they found it more convenient or
necessary o huve one princival workshop for the amalgamated
gompeny. The railway company moved out of Whitby and the
Court of Appeal for Untario said that the directors had no
power t0 give such o ovenant.

VISOQUUY GINUN: Is that somcthing like the situation that arose when
railways were first promoted in tais country? Mr. Wilberforce
17.



may know that there is some suthority about it. Lanld-owners
found that theo »lans provided for o rallway to run through
thelir »roperty =nd so they were minded to stipulate with

the railvay company that evury train should stop at a station,
I rather $hink that Swindon stivulated that the CGreat Weatern
Hodilvay siiould stop all 1ts trains at Swindon for ten minutes.
It was for the Lenefit of the refreshment department; the
people got out awd had a drink. It was quite a common stipulaw-
tion in earlier days in the making of our rallway system in
imglemd, It is & small country and land-owners somelimes 1liked
and gometimes did not like & railvay going through their
property. That sort of arrangement was sometimes made and I
think that, if the Privates Acts wepe locked at, you would

find meny such vnrovisions embodied in the Private Achs. Is
not that sof

MR, WILBENFORUK: I believe so, ny Lord, yes,

VISOUUNT CIlui: I remember & case about the London and South
Yestern Hallway running through Hurstbourne, which is on the
property of the karl of Portsmouth. He stipulated and got
the bargain into the Act that every train that unlosded
goods at lurstbourne Jtation should result in his receiving
sixpence a ton. That was nut in the Agt of Parliament.,

MR, FILLMOWGS I think that thoat io the Great Lestern Rallway v.
Hestings in 10 Appsal Cases.

VISCOQURT SIMCH:  That is onother cne. 2o not bother now. It is
in my mind,but I do not say thet it is anything to 4o with
it. The srpument was not advanced that the bargain was not
enforceabls bscanse 1t was not accordin - to the duty of the
railway company to stop every train at a wayside siation., It
had o be got rld of Ly cvompensation. 1 am sure that there
wz8 2 gtipulation vhat every train that is going to the
Test of ¥England had %0 stor at Swindon, another stipulation
was one that Mr. Croy occasionzlly used when Foreign Jeoretary.
Thore was a provision that the Grest Northern, running the
line from Newcastle to London,rust at raquest stop at a wayside
station that was next to lMr, CGrey's house. He would not use
it and never did use it unless he had very important businesg
and nad to be ur in London guickly; but thsre was such a
sti~ulation,.

MR, PILLMORE: The Cunadian Transport vommissionges formorly the
Railway Commisgioners have such control over matiters and
there are natters of agreement and they are, I think, under
the authority of the railway comnmissioners. They can order
& company to abandoi. a branch line. They bave grout powers
of supsrvision.

lir. Justice Richards goes on to say: "In my opinion the
covenant was not o reculiarly onerous condition but, on the
contrary, was & very advantageous arrangement for the rallway
gonpany and was not ultry yvires.'

LORD ABGUITH: I rether gather that, if one left out the words
Hend ~as nod wlins yioos' you would agres with that., You would
agress that this was a very advantageous arcangement for the
railway company?. You have sald that the Olty of Winnipeg
got the worst of the barguin.

MR, PIL.MURE: 1t nas annarently up to date proved a very advantageous
ar-angament for the railway company.
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VISCUGUNT INONG hiet is the meaning of the covenant to stay

Mii.

in Tinnirpeg?

FILLNGRES He is discussing the covenant to maintain the
workshors.

Ferheps T migut make this oovservation at this stage,
ny Lords,., The authorities show that you do not judgo ultra
vires oy the fact thet an apresment may ve a pood bargain.

A company cannot make jntra vires what is ultrs yireg by making
a very profitabls bargain.,

LORD OAKBEYF You may have to, may you not, if you have to

MR,

LOLD

construe the word "userux"?

FILLIOIEY  Thet is the word that the judges have selected as
belng the all-important voint,

At page 202, line 30, on2 comes to the re:sons of Mr
Justice Coyne. He &tw*‘s $het he concuTs  with the judgments
of the trial julge and Chief Justive of wne court.

A% page 20, he says: "The exemntion nrovision must

be intarpretua €0 o8 to effectuxte the intention of the narties,
and =g words mean Little alome zithout knowledge of the
ulTuJﬂwbthPo in wiich they were us=d, it is plain that where,
o8& hers, the words haove been ussed many long years bafore und

no contemporary witnesses survive, history and the conduct

of the parties is the Lest interpreter., Tue city admits that
al'ter tus axteusiun of ures sixty-eight aars a0, it never
endeavoured to sess or tax the company" -- that is on esnother
point zbout the exbgnuﬂd boundary .,

I do not thinik that he says anyt.ing more on the first
point, excent that on page 205, line 27, he says: "The
majority of the Court holds that the dogtrine of res judicats
éose not apnly., 1 do not think it is necsssary to d=al with
tie dduuflhw in toais case, The Yuchool vex' ozae is however
a binding precedeut.'

g now come to the jud;ment of lr. Justioe Dysart,
at pase 206, It is o 1ittie 1.nger than the other judgments.

TUC i e, Justice Coyne did Jdeal with this matter, I think,
at page 203, line 30, did ne not?

VISCOUNT 51U He agrees really with the Chief Justice of the

Gourt,

LORD TUCiiR:  Yes, except that he thinks that this hotel noint

MR.

does not nmatier.

MInaonE: Yas,

VILQOULT SINom At page 2uo, we have the reasons for Waw judgment

of the learned judge whose view you embrace.

1 5 Y
4 ey ala L ] Al e

VIOCOUNT GINOH:  Then we hod bettor resd caryxefully what he says.

PILLLCIM:  Most of the voints th:t I intend to make in argument
are coversd here anG it wlil navura iy shorten my arvgunent to
read this judgment.

VISCOUNT 5iMUN: Let us see how he nuis it.
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"This is an appeal from a judgment of Chief Justice
Williame, restraining the defendant from assessing and levying
taxes on the plaintiff!s railway property in the City of
Winnipeg.

"The company claims perpetual exemption from taxation
in the oity, based upon an agreement made in 1881, The city
gontends that the alleged agreement did not constitute a
contract because the company lacked the power to make such an
agreement. To this the company rejoins that it had the
negessary power; that the agreement is valid; and that in any
event the city is barred from challenging its validity. Other
issues of an ulternative nature are also raised, touching the
meaning of the tax exempting clauses.

"The agreement, as a document, is not in evidence; but

its terms are fully set forth in By-law No. 148 passed by

the oity on September 5th, 1881, and are repeated, with some
amendments, in By-law No. 195 passed by the oity on October
?Oth, 1882. Parsgraph 4(8) of the agreement rezds as foliows:
Upon the fulfilment by the said company of the coanditions and
stipulations! and so forth. As I have read that before I
need not read 1t again.

"The Vconditions snd stipulationa® mentioned in paragraph
4(8)were threes, namely: that Defore a specified date, the
company would (1) oonstruct and eoviv a line of rallway commencing
in the e¢ity and extending one hundred miles south-wast thereof}
(2) construot 'within the limits of the alty' a commodious
passenger depot; and (3) give to the city its bond and covenant
that it would, with all reasonable gdespatoh, (a) 'builad within .,
the limits of the City of ¥innipeg their pr{ncipal workshops for y
main line' of the reilway and the branches thereof radiating
from Winnipeg, and 'forever continue the same within the
said aty'; and (b) construct "within the city' as soon as
convenient, large and commodious stock or cattle yards. (Again
the underlining is mine).

"As part of the a reement, as a bonus and in addition
to tax exemption, the city was (1) to counvey to the company
land for the depot, and (2) issue its debentures for 200,000
dollars payable to the company in twenty years, with interest -
the debenturss $o be held by a trustee until the ocompany
fulfilled the three conditions.

“On Mareh 30th, 1883, the oity passed By-law No. ~19,
which, after reciting that the company had ‘completed and
porformed all the conditions mentioned in the said By-law 195
and in all other respects complied with same,' authorised and
instruoted the trustee to deliver the 200,000 dollar debentures
to the company. The trustee then delivered the debentures
and the city conveyed the land for the depot.

"The recitals in By-law 219, acocording to the City's
contention, are not admissions that a valid covenant had been
¢iven by the company, but are only an introduction to the
instructions for the trustee,

"The city had obtained the aprroval of its ratepayers
before passing By-laws Nos. 148 and 195; btut in order to set
at rest all doubts ws to its competence to vass the by-laws,
it prooured the Leglsliature of Manitoba to validate them by
an Act. Statutes of Manitoba, 1883, chapter 64, section 6 of
which reads:", and I have already read that.

VISCOURT SIMUN: As a matter of information, how does the city obtain
20.



the approval of the ratepayers! Do they have a vote?

MR. FILLMOFE: Yes, my Lord. They submit the by-law to the
ratepayers. Tuey advertlse and announce that people will vote
for or g ainset on a certain day.

VISCOUNT SINOH: It is only validated if the vote approves it

MR, FILLMORE: I assume so; if the ratepayers approve it. I
think that the by—ldwd saild that it would only become valid
upon becoming derOVFd by the ratepayers and it was apvproved;
but as a matter of fact there was in the City Charter ot
the time nothing authorising the city to grant suoh an
exemption or to submit such a question tc the rate ayers.

That is the reason why the statute was passed in 1883: because
those doubts existed.

Mr. Justice Dysart goes on to say: “"Again, in 1886,
dtatutes of }anitoba, chapter H2, section 741 was enacted
declurzn&, inter alds, that: Yall existing by-laws heretofore
passed by the . . . City of Winmnipeg . . . shall in all courts
of law oT in any other nlace or at any other time . . be
held %o be valid and binding, and the game are hereby ratified
and confirfmmed . . .", That was when the Charter was revieed
to preserve in effect all by-laws that had been passed by
the city.

"These validating Aets did not - so counsel for the
clty argue - valildate the agreement 1tself, but confined their
operation to the by-laws azlone. The grounds for this distinction
are to be found in the authorities they clte: OUntario Powerxr
Gompgny v, luniginzl Oorporation of Stamford, at page 534, and
Minnipeg City v. Winnipeg Elsctric !gggggx.ut page 354. The
company's powar $0 enter into the agreement and covenant was
apparently assuned by both the contracting parties to be
adlequate: at least, the company never had them ratified or
confirmed by the Dominion authorities.

"The validity of the greement was not further questioned
by the City until 1948. For much of that long delay there were
compelling reasons, a8 will be shown later in connection with
allegad estoppel. True the meaning and scope of the tax
exemption clzuses were more than once challenged; but the
agreement, as a ocontract, was never questioned for validity. In
1948, however, the city assessed the property of the company for
all ﬂunicipai taxes, and the ocompany reacted by promptly
bringing thais action fox an injun¢tion to restrain the
assessment, and for a deeglaration that the exemption from taxzation
in the city is effective forever.

“This action ralses several important questions which,
in their order of importance, though not of logic, may be put
thus: (I) Did the Company as 1ncorp0rated derive its powers
from the Crown or from FParliament? (II) Was the gompany
empowered to covenant to continue its workshops in the elty
'forever'? (I1II) Is the oity barred from challenging the
validity of the covenantt® Theérfollow the other questions,
witk hlch we are not councerned.

"As to the first question, the ingorporation must be
traced from its beginnings." I do not know whether I need
to read again sections of the contract whioh lave already been
read, He refers to seotion 21 and then to secgtion 4.

VISCOUNT SIMON: He comes to the comclusion, I gather, that the

Qanadian Yaoclflc Railway owes its corporated existence to
& statute and therefore has no nowers exoept such as the statute
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gives 1t7
MR. PILLMOI®: Yes,

VISCOUNT SIMUN: And it is not what is called a common law
gorporation, created by an exercise of the prerogativel

=
=
P
.

FILLMURES He says that it should be construed as a special
Act and that accordingly the railway ocompany has no powers
except such as may be found within the four corners of the
Act.

LORD CUHLN: He gives his reasons on page 210.

MKR. PILLMURE: Yes, I do not think that I need to read page 209,
because 1 have already read those sections, He says that
it is a voluminous document and so on. At line /44 he says:
"O0f the several kinds of corporations known to the law, we
are concerned with oniy two: (1) cozporations created by
chartera granted by the Hovereign in the exercise of his
rerogative powars, and known as common law corporations; and
2) vorporations greatsd by Agtes of Parliament in the exercise
of its legislative rowers, and commonly kunown as statutory
corporations. The chief. difference between a 'common law
company' and a Ystatutory aompany' lies in the extent of the
powers conferred unon the company.

‘A coruoration created by charter has at ocommon law
nowe? to deal with its property and to incur liablities in the
Same way as an ordinary individual, Fven if the charter expressl)
prohibits a particular ast the corporation can do the Ast, but
if it does that which is prohibited or is not authorised by
ite charter, its charter may be recalled by the Crown by
proceedings on o geire jagggﬁ 8 Halsbury, 2nd Edition, section

125, and cases olted. 3ee 1sowmmm
Y

Yihere a corporation is created by a statute, its powers
are limited and circumscribed by the statute oreating it, end
axtend no further than is expressly stated therein, or is
negessarily and properly required for carrying into effact
the purposes of its inBorporation, or may be Tairly regarded
as incidental to, or consequential upon, those things which the
legislature has authorised. What the statute does not exgressly
or impliedly authorise is to be taken to be prohibited.!

There are authorities gited for that too.

"I have come to the conclusion, after a careful study,
that the charter, although in the form of a Royal Charter, is
in substance a statutory one; at least that the powers it
confers are those stated in the stutute alone,

"My reasons for that view are: (1) That the Charter
was granted & the request of the Parliament of Canada, for the
one and only purpose of enabling the cgompany to carry out the
contraot which, 'with the expressed desire of Parliament®,
had been entered into between the company and the Government;
which contract, with Schedule A. thereto appended, had been
Vaprroved and ratified! by an Act of Parliament. The whole
enterprise was of so0 great a national importance that Parliament
felt it necesszry to control a2ll the detalls of the project
including the terms of bnth the contraet and the charter, ihe
signing of the Letters Patent by the governor was therefore of
the nature of an executlive Aet, rather than of a nrerogmtive
one: 6 Helsbury, 2nd Edition, section 547."
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VISQOUNT CSINON: Can you tell me where the words cume Trom "with
the expressed desire of Parlisment'?.

M, FIonMOiE: Yes, That is at the beginning of the oper:tive
part of the charter, at poye 272, line 16: "and whersas in
conformity with the expressed desire of Parliament, = oontract
hze been entered into for the construoction of the said vortion
of the main iine" and so on.

VIGCOUHT GIMOM: It is a ocuriocus phrase. Had the Dominion
Porlioment expressed its desire? It had passed various Acts
of ravliament sayling: Create a company; but how does
Parliament express its desire,

MR. FILLVOEKE: That is quoted end reecited in the stotute.,
LORD COHENS hat is at poge 11 of the Appendix,

ME. FILLMOBE: It 4s in the reoital of the Act of 1911 at page 11.
In the fourth recital it says: "And whereas, in confornity
with the ezpressed desire of Purliament, a contract has been
entered into for the construgtion' and so forth.

VISGOURT 5IKMON: That is referring back to the second regitsl,
is 1t not! "And vhereas the Pariiament of Cineda has repeatedly
declared a preference for the construction and operation."?

ME. FILLMORE: Yes.
VISCOUHT JIMON: Very well.

ME, FILLMUKE: Mr. Justice Dysart then says: "(2) That, although
Letters Potent were not expressly called for by the Act, they
weore the usuzl, if not the only, means by which the Governor-
General c¢ould grant the Ycharter,' and so were impliedly
requested by Parliament, In 6 Halsbury, 2nd Edition, it is
stated in section 549: !'The principal documents by means of
which the COrown carriss into effeot or makes known its intentions
with regard to suoh matters as are left to its ocoutrol, either
by the common or statute law, are . . . letters patent under
the Great Seal . . ",

LORD COHEN: Would thers have besn anything, having regard to the
powers of the Fariiament of Canads at the time, in the Par’iament
of Canada itself wna sing an Act incorvorating the company instead
of leaving it to be done a8 a chartered company by Chartert

MR, FILLMOKEZE: I think that the Parliament of Canada had ample
pOUIar.,

LORD COHEN: It was within 1its powers under section 9179
MR, FILLMURE: Yes,.
¥R, CARSON: There can be no doubt about that.

LORD COHEN: I do not want you to deal with this, but when the firat
reagon given by Mr., Justice Dysart was that if Parliament
ghinoses expressly to request ths Governor-General to issue
a charter instead of itself passing an Act, 1t might be that
they hav> done it deliberately in order that the company a0
formed should have the noweirs of a chartered corporation,
However, that is o matter to deal wilth when we have finished
the judgments.

MR. FILLMOHE: If your Lordshlip pleases.
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*(3) That the Great Seal of itself adds nothing to

the force or effcot of the Lefiers Patent. Nothing in the

Act or contract exprossly suggested that the Great Sesal should
be affixed %o the Chartsr, and so no significance was thereby
atieched to the Jeal. Noreover, the lMonurch is & corporation
sole and, as such, does not need a seal: 8 Halsbury, 2nd
Bdition, sectiong 15 and 29; 1 Plackstone's Commentaries, 15th
Edition, pages 409 und 475. The Lovereign's representative in
Canada is in similar position - his signature by 'sign namual’
would have been sufficient of itself 40 authenticate the
Ycherter'. His signature in that form alone is all thut is
required on letters patent by which he officially aproints
Lieutenant-Governors ! per Lord Haldane in the Bonanza Greek
Case, at page 581. The same learned jurist says, at page

580 of that caset 'Provincial Great Seals were assigmed' to
Lieutenant-Governors ‘Yas evicdences of their authority.! That
languege applies with egual force to the Governors-General

to whom the Dominion Great “eal is agsligned for no other
purpose than as evidence of thelr authority as CGovernors-ieneral
to gsign state doocurients,

“(4). That in granting this charter, the Governor-
General did not profess to exercise any prerogative »ight of the
Urowm. He assigns tires grounds for incorporating the companys
(1) the advice of our Privy Council of Canadaj (2) the
authority of the ‘hereinbefore! in part recited Aot'; and (3)
tany other power and authority whaztaocever in Us vested in
this behzlf.*

"The first two of these grounds srcak of themselves - they
exclude any notion of exercising the prerogative. The third '
ground is glaimed by the company to be an invocation of
prerogative power, But it is limited by the word: %in this
behalf,' which mean that the additionel authority invoked
for the incorporating of the comieny 1is confined to that one
thing. The whole of this third ground may however mean
no more than a -‘eference such 'power and authority'! as vested
in the Governor gug Governor to act uvon the advice of his

rivy Council, and to perform &ll things constitutionally
required of him, But 1f this third ground is an attempt to
invoke the prerogative in any larger sense, the attempt is
contrary to the winole scheme which Parliament had Jdevised in
connegtion with this company, and so cannot be effective,

"(%). That the prerogative rights of the Governor, prior
to the Act of 1881, did uot include the right to grant a
Charter to this or any railway Company. In earlier days the
Sovereign had exivensive prerogative powers, but that prerogative
has in modern times baen greatly ourtailed by statute: Olement's
Canedian Constitution, 3»d Edition, page 118. The Sovereign's
prerogative is extended to the Dom{nion by delegation to the
Governor-General as the nersonal representutive of the Monarch,
and its extent is such as is indicated in his Commisciom of
Appointment, supplemented by any instructions which accompany
it, end as 1t is enlarged or curtailed bg the statutory law
of Canada: Donanzs Cregk ease, at page 507. We have not before
us the Commission of Aprointment nor =ny accompanying instructions
The onus of presenting these is upon the company, as the _
asserter of the prerogative, but has not been discharged. e
have before us, howover, the stutute law of Canada of 1861, and
can asceriain vhe limlitations placed upon the prerogutive ﬁy that
law. Section 3 of the Canada Joint Stock Compenies Act, 1877, be-
ing Otatutes of Caneda, 1877, chapter 43, reads: VThe Governor
in Council may, by letters patent under the Gre:t 3eal, grant
a2 ¢harter to any anumber of persons . . . constituting such
persons . . « a body corporate and politie, for any of the
purpoges or objects to which the legislutive authority of the
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Parlisment of Canada extends, except the construetion and
working of railwaye . . V" %hat is also stressed by Mr.
Justice Kelleck,.

_ "That soction, in the plainest terms, deprives the
Governor of' any theretofore existing prerogative right to

grant Letters Putent under the Great Seal for the incorporation
of reilway oompanves, YThe prerogative '8 the residue of
discretionary or arbitrary authority which at any.glven time is
legally left in the hands of the Crown'. This language of
Dicey's is adopted by Lord Dunedin in Attorney-Genersl v,
Dekeyser's Rovel Hotel, Ltd., at page 520." I think no doubt
that my Lord Simon will agree with the judgments handed down

in that oese. '

VISCOUNT 8IMON: I think that they were in accordance with the

I;-\R.

argunments submitted to the House of Lords.

PILLMURE: I think tast it probably would not be proper

for me to read the arguments submitted on behalf of Dekevger's
Royal Hotel Limited. YSeotion 2 of the 1881 Act in effect
amcnds section 3 of the Companiee Act of 1877 by 1ifting the
prohibition ageinst incorroration of railway companies by
Letters Patent - but 1Lifting it on definite texrms for this

one instance of the Cenadlan Pacifile Rallway.

#"(6). That even if the prerogative power to ingorporate
a railway company be assumad to have been revived by section 2
of the 1881 Act, the revival was only in the restricted or
curtailsd extent expressed in that Act. In De Xeyser¥g case
supre, at pape 526, Lord Dunedin states! 'Inasmuch as the Urown
i3 a paxrty to avery Act of larliament it ie logical enough
to consider that when the Act deals with something which
bafors the Act could be effegted by the prerogative, and spacially
empowers the Crown to do the same thing, but subjesct to conditions
the Urown assents to that, and by th=t Act, to the prerogative
being curtailed.' And at pages 559 to 540 of the same ocase
Lord Atkinson says: 'When such a statute, expressing the will
and intention of the King and of the three estates of the
realm, is passed, it abridges the Rovsl Prerogative while 1t 1is
in force to this extent: that the Crown can only do the partiouls
thing under and in accordance with the statvtory provisions, and
that 1ts prerogative pover to do that thing is in szbeyancet;
and Yaftor the statute hes been passed, and while it is in
foree, the thing it empowers the CUrown t0 do can thenceforth
only be done by and under the stutute, ond subject to all the
limitations, restrictions and conditions by it impowed, however
unrﬁstricta& the Hoyal Frerogative may theretofore have been.!

X7) That sven if the prerogutive power were revived in
toto, that power could not enable the Govermot to grant the
powers granted by this Charter. HMany of the powers of the
company were beyond the prerogative rights of the Cican to
confer by any charter. DLxzamination of the Charter and Contract
will revesl many powers and privileps=s which Parliament alone had
the right to confer. For instance, the company was, by the
contract, entitled to get large grants of public domaln, to
import 1ts matericls free of tariff duties and to have other
large vublio alds, These could only come from Parliament - they
ware beyond any nrerogotive power to confer. True, they were
to come by virtue of the contract, which the oharter was intended
to enable the commany to oarry out; but the contract was 'nnly
to be binding' if the charter was 'in the form' prescribed
in the Schedule A.: (seotion 21). That means that no powers
ware contemplatsd or permitted for the company larger or other
than those prescribed by Parliament. Jonsequently, the company'
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powers, rights and orivileges are those, and only those, stated
in the Act of 1801 and its schedules, and are thercfore
derived essentially from the statute and not from the vrerogative,

"In xlve v, Joyton, en insur nce compeny wat incorporated
by a prerogative charter' under a general Act of larlisment
empowering the Crown to incorporate such gormvaniea, with
special privileges and limltations; and the question arose
whether thet company was incorrorazted by vrerogative or by
statutory suthority. Lord Justice Lindley held thut the
ingorporation was by Aot of Parliament. At page 507, after
recounting some of the privileges =21lowed the cormcany by the
Act, he speaks of tihe /Aict in these {erms: VIt empowere the
Cxown to grant charters of a partioular kind - to grant charters
wihiclk: the Urown gould not grant apart from the provisions of
tihis Act of Parliament.' And at page 508: v , . . it would have
been imposaible, without the Act of Parliament, to create such
& corporation by that charter or any other charter, The real
truth is, that, if you look at it very closely, the corporation
owed its blrth and crection to the joint effect of the charter
and of the Aot of Perlliament, and you can no more mneglegt the
Aot of Ferliement than yovu can neiplect the cherter.' That
longuage seeus very apooeite in this ozse,

H(8). That the qualifying words of segtion 2 of the
euthorising Act are not to be misconstrued; they must be given
their full netural neaning end effec¢t. 23 Lord Haldane said
in the Honsnzg cuse, page 577: 'The words employed to which
gugh a corporation owes its legal existence must have their
natural meaning, whotever thoat moy be'. 4nd at page 578,
he adlst "The question 1s zimmly one of interpretation of the
words used.' Hection 2 states! Yiuch chorter . . o 8hall
have force and effect ag if it were an Lot of the Parliament
of Canade,?

"n the Institute of Potent Avents x,,___&?%ﬂm, an Act
of Parliament »rovided that genersl rules might made which
shall be uf the same effect as if they were contained in
this Agt, and shell be judicially noticcd. Dealing with that
language, Herschell L.C. says, at vage 360: "I owvn I feel vary
great diffioulty in giving to this provision . . . any other
meaning than this, that you shall for all purposes of consixuction
or obligation or otherwise treat them exagtly as if they were
in the Act.' And Lord Watson, at page 365, referring to the
same words, states: Yiuch rules are to be as effectusl as 1if
they were i art of the statute itselfl.!

" v 3teT Hoal 4 T s ot page 502, and

Belanser v, The King are to the same effect.

"This provision of secotion 2 requires that the charter
be treated a8 a statutory one. The additional provision of
the said section ~ that the charter ¥Yshall be held tc¢ be an
Aot of ingorporation witiin the meaning of the oontract'! means
that the oharter must be held - that is, by all Courts - to be
an Act of Parliament incorporating tne Company. These last
quoted words add streugth and positiveness to the first-cuoted
words, and make thils charter for all purposes a statutory
charter.

ni similar olause in the Companies Aot of 1864, was inter-
preted by Lord Haldano in the Bongnzoe case Yas an cnabling one
and not intended to restrict the existence of the comnany to
what oan be flound in the words of the Act as distingulshed from
the Letters Patent granted in accordance with its provisions.!
But the Act of 1864 differs from the Aot of 1881, in that 1t
contains no such restrictions or condiitions as dominate the Act
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of 1881, His Lordship's interpretation cannot aprly to the
instent case,

"(9). That both the company and Parlisment have always
treated this charter a8 g sbtututory one. From time %o time
since the vory date of its incorporation, the company has
applied for alterations, amendments and additions to its
corporate powevs; and in every instance has secured them by
an Act of Parliament. In =211, more than two hundred Acts
have becn passed. If, as the company now contends, the
charter was a prerogative one with the nowers of a common law
gorporation, it would have vrossesscd all those nowers
by virtue of its Oherter, snd the Acts would have heen unnscessaly.

. "The meaning which both the compeny and parliament
heve,, from the beginning, publiocly attached to this charter, is
strong evidence that the charter is a statutory one! Marwell on
interpretation of Statutes, 9th Edition, page 308 et seg,

"That view of the company and Parlisment is shared
by the Justices of the Yupreme Uouri, as indicated in the
recent cgase of the (anadien recifig Rallwey v, fttorney-(
of bxifigh Columbia, where the issue conoerned the commany's
powers in reference to the Impress Hotel, whilch it owns end
operates at Viectoriz, british Columbla. A% page 374 Mr. Justice
Kerwin says: YThe company, incorporated under the Siatutes of
Janada oms,? etc., and at pace 376: 'The company may under its
special hots engage in many aotivities'; and at page 377!
. . . the company hes been endowed by 1ts creator, the Dominion,
with rower.,' Iiy. Justice lstey (Mr. Justice Taschersou
concurring) says, at page 386: 'The
Cancdien Paciflo Rallwey Compeny was incorporated by Snecial
Act of the Porlisment of Canada in 1881 and by Letters Patent
under the ureat Heeld of Canade in the form set out in the
schedule to that sct.' HMr, Justice Rand at pare 391 says: 'The
Osnadien Pacific Rallway COompany wes incoryorated by Dominion cham
ter under the authority of znd with the effeot declared in
chapter 1 of the fitatutes of Caneda, 1881.' Mr. Justice Kellock
at page 399 saye: 'In foot it wes not until the Aot of 1902
section 8, that the cppellent (company) was authorised to
operate hotels . . . It {8 notewocrthy shat by the following
section , seotion 9, the appellant (company) was also, in
order to utilise its land grant . . . cuthorised to ~ngoge
in general mining . . . And by eeotion 11 it was authorised
to exercise the powers of an izrvigation company.t'.

VISCOUNT SIMON: Mr, Justioce Dysart takcos the view that this

MR.

compuny was created by stotute and therefore has no nowers
except such a8 may be found from éxamining the statute and

- powe 8 which are supvlementary in carrying out the purnoses

of the statute.

PILLMORE: Yes,

VISCOUNT SIMCH: Suproesing thet thst is so, then the statute

MR.

in qusation is the det of incorporastion, which is on nage 11,
A the Avpendlix, and the statute ercatss the comvany and at
the top of page 12 the company, those who are incorrorated,
nave grsmted to them " the powers necessary to enable them
%o carry out the sald contract" and to avail themselves of
every advantage agreed uponl

MILLMGRE: Yes,

VISCOUNT JIMON: One advantege that was sgreed upon wes a

permansnt exemption from rates and, in order to buy that, the
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company claimed to bind i4self to stay in Winnipeg. Why is
not that on any view by the statute, even supposing that the
company's powers are derived by looking at the statutel

Mit. PILLNMOFE: Olause 16, which was under disoussion in the
Saskatthewan case, has no bearing in this ocuse, because in
this case the exemption depends entirely upon a private
treaty between the rallway oompany, gﬁg the city, which the
rallway company sey is embodlied in%l . We are not concerned
in this case with clsuse 16 of the contract. The by-law of
the city says that upon fulfiliment of the obligations
the exemption will exist., I think that what your Lordship
has direct my attention to is this: If the powers especially
granted by statute permitted the gompany t¢ enter into such
a2 gontract, w8 do not ne=d to dlscuss the effect of the
Great Seal. That is perfectly clear. If the words of
paragraeph 4, that the company ocan do everything neocess and
useful to complete the contract are wide enonzh to onable the
rallway company te give tnis covenant, we do not need to
discuss any other point in the case,

LORD COIEN: That was the ground on whioh KHr. Justice Riochards
decided the ocase?

MR. FILLNORE¥: Yes; and also Mr, Justice Adamson. In the Supreme
Court, Mr. Justlice Looke, Mr. Justice Rand, and Mr. dJustice
Kellock did not go that far; but the other judges in the
Supreme Court did not discuss it at any length the effeot of
the Great Seal., They said: The word "useful® is good
enough; we do not ne=d to worry about anything else,

VIGCOUNT SIMON: Mp. Justice Dysart does not disouss apparently
in this Jud -ent whether, supposing that the powers of the
company are limited to what the statutes referred to, the
powers do not on examinatlion turn out to be wide enough
to authorise the company to agree te stay in Winnipeg.

MR. FILLMORE: Yes, my Lord, that is the next polnt that he
discusses. I will give 2 summary then.

VISCOUNT GIMON: You were on page 215, where HMpr. Justice Dysart
had been giving & 1list of nine reasons why he held that the
Charter was a statutory one. It was because he had sald that that
I Interrupted you to .sk you that. Perhaps he goes on asbout
that.

MR, FILLMURE: He says: YAll these statements indiocate that the
Justices of the Supreme Court understoond that the Company was
incorparated by the Aot of 1881, and that it derived its
present vowars rom that Act and from subsequent Acts, and
not from any other sources than those statutes,

f0ne further question on this point remains to be
answered: if statutory nowers were alone intended for the
company, why did not the incorporation take the usual and
direct form of & speclal Act instead of the unusual and
indirect form of the Agt and Charter? The only answer I ocan
give is that both the comiany and Parliament intended and
understood that the Letters Yatent in the form prescribed would
have the ‘force and effect of an Act of the Parliament of
Qanada'. The reasons which actuated them are not disclosed
by the record and it would be useless to speoulate why they
oggge the one rather than the other of the courses open to
them,
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#(10) That the forsgoing reasons for my opinion that
the company's powers in 1881 were derived solely from the
statute are not in conflict with the Bonanza Oreek decision,
which is strongly relied upon by the company in suprort
of its contention that the comvpany is a common law company.
The Bonanza Creek Mining Co, Ltd. was incorporated in 1904
by Letters Tatent under the Great ueal of Untario issued by
the Lieutenant-(Governor of the Frovince under the general
authority of the Ontario Companiss Act of 1897, chapter 191.
By section G of that Act, incorporation of such company was
authorised in that manner for purposes wilthin the lsgislative
jurisdioction of the Province, ingiuding mining and exploring
for minerals. The ¥Privy Council held that as the company
Ypurports to derive its existsnce from the Aot of the Sovereign
(through his representative the Lieutenant-Governor) and not
merely from the worde of the regulating statute' 1t thersfore
possesses ‘a status resembling th: t of a corporation at common
law . . . a general capacity analogous to that of a natural
?erson,' The Court treated the Untario Companies Act as a

regulating statute' governing the incorporatiom of companies
by prerogative power but held that the prerogative power had
by the British North Amerioa Act, been continued in the Kingls
representative from pre~(onfederation days, and had not been
abrogated or curtailed by that statute or any other statute.
In delivering the judgment of the court, Lord Haldans, (Lord
Ohancellor) states at page 585: 'It follows, as the Ontario
Legielature has not thought fit to restrict the exercise by
the Lisutenant-Governor of the prerogative power to
ingo.poxate by letters patent with the result of conferring
a capacvity analogous to that of a natural person, that the
appellant company could accept powers and rights conferred on
it by outside authorities.!

"Tundamental differences exist between the extent of
the power of the Ligutenant-(overnor o incorporste that
mining company, and the extent of the power of the Governor-
Genezel to ingorporate this railway company. For several years
prior to the granting of the mining charter in 1904 the
Lieutenant-Governor had full orerogative nower to incorporate
mining companlies: whereas for several years prior to the:
granting of the railway charter, the Governor-General had no
prerogative power to incornorate & rallway compzny. In the one
case the prerogative had been left entirely unrestricted by
section 9 of the Untario Companies Act of 1897; in the othar,
that power had been entirelg avolished by section % of the
Dominion Companies Aot of 1677. DBesides, the granting of the
mining charter was attended by no provincial government concern
or assistance or restrictions - the long-standing genersl
Companies A0t pointed the direction and paved the way for the
incorporation of any petitioning persons by prerogative powers;
wiereas the granting of the rallway charter was the speclal
desire of the Dominion CGovernment, which not only arranged all
the del.1ls8 but passed & special Act to enable the Governor-
General to grant it.

"Without seotion 2 of the Act of 1881, this company
could not have been incorporated by lLetters Pztent. That seotion
oreated or revived the necessary nower in the Governor-Generzl.
In enacgting the seotion, Parliament did exaectly what Lord
Haldane waid the Ontario Legislature had not done, but which,
inrerentially, might well have done; that is, the Dominion
Ythought £it to restrict the exercise . . . of the prerogative
to ingorporate by Letters Patent.'! Not only that, but it
embodied the restrictions in the very Act which authorised
the exercise of the power to incorporate. Explioitly and
repeatedly, section 2 lays down those restrictlons. 1t prefaces
-the authorisation with these restrictive words: 'PFor the nurvose
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of incorporating the persons mentioned in the said contract

« « » and of granting to them the powers necessary to enable
them to garry out the said contract according to the terms
thereof.? It then suthorises the Governor to grant 'a charter
oonferring uron them the francnisea% privileges and nowers
enbodied in the schedule to the said contrzct and to this Act
appended,.' That authorisation is to grant a charter, not

to any nersons who might petition therefor (as the dntario
Companies Act permittedg, nor for any general purposes (as

the Ontario Aot allowed), but only to specified persons and
for specified purposes. These restrictive words of the sectim
forbid the incorporation of ary othor persong, or for any other
purposes, and mist be glven their natural meaning and full
efiTact,

¥In the ‘ i . at page
539, Lord Atkinson states: YIt is quite obvious that it would
be useless and meaninglese for the legislature to impose
restrictions and limitations upon, and to attach conditions to,
the exercise by the Crown of the powers conferred by a statute,
if the Crown were free at its pleasure to disregard these
provisions, and by virtue of 1ts prerogative do the wvery thing
the statutes empowered 1t to do. OUne cannot in the construction
of a statute attribute to the leglslature (in the absence of
compelling words) an intention so absure¢d.” See also Haxwell
on Ingerpretation of Htatutes, 9th Edition, page 140, et seg.,
where this view is amplified,”

VISCOURT UIMUn: Is this quite right? It would be absurd "if the

MR,

Crown were free at its pleasure to disregard these provisions,
and by virtue of its nrerogative o the very t ing the statutes
empowered it to do.,” Ought it not to be "to do the thing that
the statutes did not empower 1t to do*.,

FILLMORE: Noy I think thet it is oorreot;

VISOOUNT OINON: That was the noint in the De Keyser's Hote) cese,

MR.

The Crown olazimed to be able to requisition vroperty during

the war and to pay for it or not as it liked. The answer was!
The statutes have heen carried which prescribed that, if land is
taken over for various purposes, it must be paid for under

a rartioular provision and 1t would be absurd to say after

that that the prerogative had a nower to do things which the

- statute has thus limited. 1 cannot think that it is quite right.

FILLMURE: I will read the ras=zage from the report my Lord: "It
is quite obvioua that it would be useless and meaningless for
the legislature to impose restrictions and limitations upon,
and to attach conditions to, the exercise by the Crown of the
powers conferred by a statute, if the Crown were free at its
pleasure to disregard these provisions, and by virtue of its
prevogative to do the very tihing the statutes empowered it to
do,

VISCOUNT SIMON: 1t does not meake sense, does it?. It ought to be

"to do the very thing the statutes did not empower it to do."

MR, FILLMORE: I think that tue idea is that, where the statute

empowers the Governor-General to do something, whatever he does
is pursuant to the statute. He does not then act on prerogative;
he acts only on the instructions of Parliament.

LORD A5 UITH: Does he mean! and by virtue of the prerogative, to

do without restriotion the very thing which the statute says
that he shall do subiect to restrietion?t
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MR, FILLMORES That may be it. The principle is as simple as
possible. The principle is that the preropetive of the Crown
covers a cortain fleld and within that field the (rown can exerdse
lts prerogutive and do what it likes; but, if the Crown is one
of the narties, if by consent of both Houses of Parliament it is
rnrovided that iﬁsiee that field a particular set of rules shall
be observed, s, for instence, if you want to take land for war
rurnoces you mugt give notice and you must have the lund
valued and pay what it is worth, it would be meaningless to say
that she nrerosative stiil enabies the Cromm to take it in
disreygard of that set of rules. The prerogative of the Crown
ghrinks by the action of the Act of Pearliement vwhioh limits
the field in which it may be applied. That was the arpument.

MR. OAHS3ON: That was the principle in that case; and it was also
stated thet the prerogative consists only of the residue of
power not taken away from itb.

VISCOUN™ oIMON: I think, us Lord Asquith has said, that may be
what Lord Atkinson meant.

Mit, TILLMONT: I do not think I need read the rest of that page.
That Jdeals with Canadian cases, where they have distinguished
the Donanza Crasck case,

Tuming to page 218, Mr. Justice Dysart says: "For the
foreg dng reasons I think that the comvany's charter had 'force
end «fPegt! of the statute vhioh amthorised it =nd nreseribed
1ts terms, and that the company's powers are therefore 'limited
and circumscribed' by that gtatute,

"The second important gquestion is: had the company any
power to covenant that it would counsinue its workshops within
Vine 1imite of the oitv . . . forever'? If the commeny hed been
incorporated by prorog:tive charter, with powers aznalogous
to those of a natural person, 1t admittedly would have power
to enter into the covenunt; but if, as I hold, it hud been
incorporated by statute, 1t would have the covenanting power
only if that power was by statute conferred, expressly or
impliedly, 8 Halgbury, 2nd Zdition, seetion 125, suprs.

"The power was not conferred expresaly. Nelther the
charter, not the Act authorising the charter, nor the underlying
contract, not, the Consolidated Railway Aet, of 1877 as embodied
by reference in the contract and charter, expressly conferred
the power. The only powers expressly conferred are diregted to
the financing, locating and building of the railway; to the
erogting of buildin; s, stations and other incidental works,
and the doing of things necessary and convenient for the making,
extending, using ond operating of the railway; they zilow the
company to receive grants and donations that are 'voluntary' -
that 18, are obtainable without price or consideration.”

VISCOUNT sSIMON: When the learnsd judge sayst "the doing of things
necessary and convenient for the making, extending, and using
of the railway " he is relfsrring to nowers useful to snable them
t0 avail themselves of any advantage ayreed upont

MR, FILLMONE I think that he is referring to the powers in the
Consolidated Raillway Lot.

LOKD TUCIERY Does he anyvhere clte the lan uage of clause 4 in
dchedule A.7

MH., FILLMGLE! Not unless he is referring to it there. I do not
think that it is cquoted later on. ae does not use the words
#inecessary and useful”.

LORD COHEN: I think thut you must be right, because when he talks
of implied vo.ers he again uses words, which are not +o be Fond



MR.

anywhere in the special Act.

FiLLiOkiks He is probably referring to section 7 .f the
Consolidated Heilway Act of 1879, which is at page 9 of

the Appendix. Seotion 6 provides: YEvery company >stablished
under any special Agt shall be a uody corporate under the name
declared in the special Act, and shall be vested with all
powers, privileges and lmmunities necessary to carry inte
effegt the intenticns znd objects of this Act and of the
special Aot therefor”, znd so on.

Then section 7 providses: "The company shall have power
and authority, (1) to receive, hold and take all voluntary
grants and donations of land or other property made to it, to
aid in the construction, malntenance and accommodation of the
rallway; but the szme shall be held and used for the purpose
of such grants or donations only; (2) Te purchase, hold and
ake O cay corporstion or person any land or other nroperty
necas. wry for the construction, malntenance, accommodation and
use of the rallway, ond also %o allenate, sell or dispose of
the same” —— some are left out here but it is not material ~-
"To erect and maintain all necessary and couvenient buildings,
ctevlions, depots, vharves and fixtures, and finm time to time %o
zltsr, repalr or enlarge the same 2 and to purchase and acquire
gtotionary or locomotive engines.' *(10). To construct and make
&ll other mattors and things necessary and convenient for the
naking, extending and using of the rallvay, in pursuance of
thisz Act, and of the speclal Act.!

There you have the ordinary opsarating powers of the
railvay. Oaction 7 of this Aot is the one which says what the
direotors can do in the ordinary course of business,

Then I call attention to paragraph 19 of secotion %7:
"Any railway company desliring at any time to change the location
of its line of railway in any particular part for the  urpose
of lesseniny a curve, r ducing a gradient, or otherwise

‘benefiting such line of raillway, or for zny other purrose of

public advantape, may make such change; and all and cevery the
glauses of this Act shalllrefer as fully to the part of such line
of railway, s0 at any time changed or vroposed to be changed,

a8 to the original line; but no rallway company shall have any
right to extend its line of railway beyond the termini mentioned
in the speclal Act.”

VISCOUNT CIMOH:  The learned Judge, having decided that you rust

MK.

attribute to this rellway company &ny nowers that are not
expressly or by falr implication given to it, then looks at

the rallway Aet on page 8 of the Aprendix to see what powers are
Jiven vo 1t. That is where he gets this vhrsse that they may do
¥¢hings necessary and convenientV,

PlLhbiiuiwit Yes.

VISCOUNT SIMON: He does not look, so far as 1 can see, at the

MH,

statute which incorporates the railway company, to ses whether
any vowers authorised or empowered by that Act are also any
paxt of the endowment of the rallwey comnany.

PILLEORE: Although he does say thut “neither the charter, nor
the Act authorising the charter ner the underlying contract

VISCUUNT OIMON: That is why I ventured to interrupt, I am not sure

that that 1s right.

MK, PILLMCI0S: He says that they do not expressly confer the power;
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Mit,

80 ‘that 1 presume that he 'ust mean that even the word "useful
is not good enough to give them the nower.

CUHEN: He did look at the chartor, becsuse he refers to the
obligationg thercalter to effioient{y maintain, work and run the
raulway or, at any rate, he looked at the contrsct.

PILLIGHE: Yes. I do not krow that I nesd to read that,

VILDCOUNT BiHUN:  You ought to read at line 40U on rage 218, ought

MR.

you nott

PILLMUKE? Yes. He refers to the Aspbury igrrisge cose and
yenjlock v, River lee corporstion, and says: "While the purposes
Tor which the compimy was incorporated were many and varied, they
inciude the all-importent one that the gompeny , upon receivi
f'rom the Dominion truusfers of the comnleted noriions of the
railway, would 'theresafter and forever :fflciently muaintain
work and run'® the 1h11“a3, including all its branches. To this
undertaking the company bound iteelf by accepting those
transfers. This obligation was imposed because of its high
importence to Parliament fot the Adue verformance of the Dominion's
own obligations to Hritish Columbia. Therefore even if, but for
this uzovisiun the covenant could - eontrary to my apinion -

be regarded a8 necescery, or proper, or incidental to, or
consequent upon, the »owerse and duty of the company t0 construot
the roilway, the covenant nust nevertheless be viewed in the
it of $hat Lominion requirement of rerretually efficient
operation of the road., If the covenant is in conflict with

or even incompatible with, that permanent overriding duty, {s

is nrohldbited and pliras vireg. This well-established vrinciple

is bthtpv oy Lord Pirkenhead in Birkdale Digtrict Ll@ggg%g
] 3 ¥, southport Gorporation, where he says:

- 4 a person or public body is entrusted by the lagislaturs

with certain powers and duties expresgly or impliedly for public

purposes, those versons or bodies cannot divest themsalves of

these powers and duties. They cannot enter into any coniract

or take sny aotion incompatible with the due exercise of their

powers or the discherge of their duties.®

* L]

"The covenunt must be aprreiced in ths Lighit of the
gircunstances exisking at the time it was entersd into.? I
do not think that I need read all that paragraph.

"What then were the ciroumstances surrounding this
transsotion when the covenant was eéntered into? They were
chiefly -~ that for years prior thereto,,the intention of the
Government had besn to carry the railway over the lRed River at
Jelkirk, about 25 miles novth of Winnipeg; that the line had
besn built from the east to the bank of the river at that point;
that & branch line connected Vinnipeg with Belklrk; that the
ohoice of Belkirk rather than Winnipeg for the nmuin line
orossing had been made on the zdvice of reeponsible engineers,
wiho had studied the relative suitabilities of the two uossible
sltes; that among reasons for the oholce of Selkirk was the
fact that in eariier years Winnipeg hud several times been
inundated by spring freshete, and & reydbition of these was
gongidered possivle, if not probable, and that such fweshets
would be a menape to thé efficient operation of the railway.
Those were the donminating cirounstances existing when the oovenant
was made.

HIin order to secure o raversal of the deliberate decision
and to effeet the change of crossing site, the ambitious eity
offered large and avtractive inducements. Free land for a depot,
200,000 dollard of debentures and perpetual exerption from

tuxatian, were large and onerous conslderations from the 8 truggl ing
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young city of 8,000 inhabltants, But without these inducements
the crossing site would not nave been changed." I do not

agroe with that on the facts. I think that Winnipeg was
glready on the *uil ey « "We may Telrly sssume that the bargain
wag struck only sfier OJhSiQwTable negotlations, in which the
compeny laild dawn the terms uron ohich it would change the crosg-
ing site. The whole transaction is evidence of the ocompany's
gonviction that Uinninsg was not a suitvable place for its main
westorn D“:qu&ut6£§ 1f effiglaucy in the operation of the
railway was o be vorsetun 1y wiutained, No finaneiznd
uavundgga gould change th2 vhysical Tacts,

"Thers were additional reasons why tha e;n;;uy should
not bind itself to continue tne workshops in Vinnipeg Yforsverx!,
The +then anticinated growth of the railway and of tua city might
make it desirable, in the interests £ effligient operation, to
rove the site of this shons to some other more advant.geous

plage outside - even if nsar - the city. Horeover, by the
Consolidated Railway Act of 1877 (which was, in paris, incorporated
by veference in the churter) the company was in some rcapeats
subject o the oxders of the Rallvay Commitiee of Parliament,

and futuxe orders of that omnittee or its suocessors might

affect the loowution of the shops,”

VISOOULY Jiluiit Whet is the reagpon why the loerned judge suys at
the top of nape 220 *The whols treusaction is evidence of the
company's oconviction that Winnipeg was not e suitable pluce for
Cits maln western hewluartoerae.?

MR, VILbouisy 1 do not know “hat I crn jvetify that stotement.

VISOOUSY Birony It has tummed out %o be ¢ very suituble —lace.

MR, FIL . IOsED  The Covernment enginesr thougnt that Winnipeg ws
not a suitable lace,

VIGQOUNY Siluddy  Uriginelly the reilvay by-passed Wianlpeg.

FR. Finu‘f~mz They intendad %o cross the ﬂed civer ot Uelklxk,
but thay did build o branci line from Selikirk dow m to the

Rorder

gide of tae river, Then in 1o79 ithey decided
- - J
0 build 3

' sa the led kiver ot fin‘i"sg. A8 & matter
of reet tha brid iu 8 built by the City of Wiﬂui)i The
Canudion vracifig hinl L,ay wes glven running right UV.L it and on
the 2nd June, lavl, after the Canadien Vacifio ﬂuilway wes
incorporated, the Urders-in-Council show %h.t the Canadian
Pucific milway got ermission to build a line west from
Winnipey; so that *"’19 l:me of ruilvway was undoudrtedly located
through Tinnipeg. Yinndp L, Was on t.;m M-za.uhy in lgul, and, I

su'bniti pef’ore the S5th .,m) enber, 1881, vhen the lecarned u:lg,e
aays: "The wholc ‘.;" ensagtion is ‘Vu.em.‘. of‘ the gom: fj.ny'w
conviction thot Linnipeg wos not & suited vlace®, I do not

know thet I can juzi-fy that,.

LORD AGGUITH: All that it means is that there was a change of
plans. Originally it was not intended o go thruugh Jinnipeg;
later on, on scoond thoughts it wue to go through Vinnipeg, but
why does it follow that scoond thoughis were a bad aarguin and
were kuown to be suchl

VISQOUNT SIMON:  That 1t was contrary to the ovmpany's couvigtion
" what was best?

MR, PILLiwid: 1 think that it wos the Government Fngineer, who
recommended asgoinst crogsing at Vinnipeg; but the company, 1
think, wanted to locate thelr shops at Vinnipeg. They wanted
to build west of Winnipeg. The material before the court shows
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that the company had decided to build west from Winnipeg even
before the Bill was pasgsed,

LOKD COHEN: As I follow you, you do not seek to suprort the
passage in the judgment ﬂniou my Lord Simon hes oriticized“

MR, FILLMOHE: No, my Lord. I do not think that that is correct
on the evidence — that the whole transaction is evidence of
the company's convizstion that YWinnipeg was not a suitable nlace
for its main Weste.a healdquarters.

LOKD CUHEI: The lesrned judge's view is that the company was really
bribed into doing itl

M, FILsIOHE: I am not trying to supnort that as a corvect
stotenent of fact. It was the Governnent, sho thought that it
vas hazardous to build a bridge across the Red River. I do
not know what the company thought awvout if; tut they had
decided in the summer or so soon a8 they came into rower in the
spring or summer of 1881, that a bridge should go wcross the
river at VWinnipeg and that they should build west from Winnipeg
and also th:t they should build the roazd through along the
banks of the Assiniboine and go through another nass in the
mountains,

The learned judge goes on: "Although events subsequent
to 1881 are not relevant on this issue, the company points to
sixty-seven years of experience as proof of the sultability
of Winnipeg for the perpetusl site of the shops. DBut the faot
is that the experience wroves the eontrary and cgonfirms the
unsoundness of the cholce of the original Winnipeg site for the
permanent home of these shops. In 1903 the company found
-1t advisable in the interest of efficient operation to abandon that
original site and to bulld new shops outside the original area
of the city. The fact that the new site harpened $o be in the
new area added to the city after 1881 is immaterial. “The :
nain fact is that the shops could no longer be 'cgontinued within
the limits of the city' of 1881. If the city had seriously
objected to the removal, the shops would have remalned where
they were at the = pense of efficlent operation of the railway.
That fact alone condemns the covenant as a violation of the
company's charter powers and duties. Ho assurance can be given
that in the future the shops may not have to be moved again.

#The advantuge derivable by the company from the
agreement, while undoubtedly useful" -- there we find the word
"useful” -- "as an aild in financing the building of the rallway,
was not useful to the rerpetually efficient working and running
of the road. The means for financing the building of the
rallway were all set forth in detail in the charter and do
not include such aids as that of tax exsmptions purchased
at the price which the company paid under the agrecment with
Jinnipeg. Financial advantage zlone, if 1t could justiry this

agreement, would loglcally justify any agresment or action by
the oonpany - even one thut wus expressly prohibited, The
test of validity is not the financizl or other advantages, but
the actual powers t mnake the agresement. In York Corporation
¥, Leetham, at page 569, ur. Justioce hHussell states: 'The
guestion of ultra vires is not to be decided by the pecuniary
result of the bargain which was struck. If the bargain was at
its date within the powers of the corporation the faot that it
turned out a bad bargein from thelr point of view would not
convert it into an ultra vires trancaction. Conversely 1if it
was at its date beyond the powe:'s of the corporation the fact
that it proved a nrofitable one for the corporation would not
renderit intra vires,'
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"The suprestion is also made that the validity or
invalidity of the covenant is immaterial, because the city gould
sue the company for any breach of the covensent and so get proper
redress in damages. This suggestion overlooks the fagt that
there cam be no action for breazch of a contract, unless there
ig first a valld contract to breach. In such an action as is
subbested, the company c¢ould set up ultra vires as a defence and
g0 remove the very foundation of the suit., In my opinion no
aoction could sugc“ssfully be maintained by the aity for breaoh
of this covenant: Cgnadisn Bs Eoxth
Ielevhone Co., .*genust 8 Oanudidn Gompanivs, pages 14) to 1)5.

“The law on this point is clear. Of the many decisions
supporting the city's uantentian, the one most neaxly in )oint
and most strongly relied upon, is Yhitby v, . Grand Trunk R :
In that case a local rallway company (whoch was 1@ter 1bﬁurbed
in the Grand Trunk Reilway) wae incorporated by statute, with
authority to accept bonuses and benefits from munlclralities.
A cash bonus was received from the Town of Whitby in consideratim
of the gompany's undertaking by covenant to keep for all time
itskhead offioe in the town.* I think that it was actually
pif e X o BhODSQ

VISCUURT LIMNt Was the Grand Trunk Railway Company = oompany

MR,

MR,
HK,

that was incorporated by statute?

FILLMOHES Yesi it was incorporsted by stutute and 1t was
gubjeet t a Reodlway Act and one offthe seotions of the hallway
Aot gave some general nowers.

CAKGOH: It was the head office and macihiine shops.,

FILLMURE: The learned judge says "In the course of time, the
gompany found that it was impracticable to maintain ites hoad
office at Whitby." Actually the agreement was to maintain the
head office and "o erect and maintain during the operation of
the railway in the said town the ohief workshops of the company
which may be required for the construction and repair of the
camp: ny's roliing stock, plant andmachinery.

LOHD Culikl: 1 gather from the way thet kMr. Justlice Dysart states

MR.

the facts thut the gompany which esntered into the contract was

not the company against which 1t was sought to enforce it, but

a new Grand Trunk company resulting from an amalgamation. He says
¥In that case a local railw /ey GOmpAnYy ( wiich was later absorbed
in the Grand Trunk hailwey) wos incorporated by statute", It

wag the local comnany which maﬁe the contraet and that had

ceased to exist. The decision may, therefore, have been

reached on quite a different grouna, namely, that such a

contraot only lasts for the 1life of the company.

rILiMOGKE:  That was not raised, my Lord. @m teln Corpoxation of
Whitby v. iz WE bgmpggz the contract was between
the Yoryw Whitbv and t’oz-t Perry HRallway Corpany and the
municipality , and that company was taken over,

VISCOURT SIMON: It was a statutory conudnyé which entered into

MR'

an aprecnent that its head offlce should be at this place,
Whitby. It nmoved its head office somevhere else., Thereupon it
was sued or some cotion was teken to enforce this promise

upon it. The answer was! It 1s true that the promise was

made, but 1t is not an enforcoable ~romise, beoause it was

not within the nower of the statutory oompany to make such a
promise. That is right, is it nott

PILLMOREY Yes, my Lord. The judgment of the court was
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delivered by Chief Justice Armour =nd, afterkviewing the
earlier decisions in England, he oomeg to this conclusion at
pg8 485. "These provisions give no express rower to the
railway company to enter into such an a;reement, und I do not
think thut the “ower to make such an &agreement, 80 oneraus upon
the railway com any and binding upon them for all time, can

be held to be derived by reasonable implication from these
provisions, or can be falrly regarded as incidental to, or
cunsequential upon, the things authorised by them:?,

LORD COHEN: As set out in that report, there is no provision in
the wide form of glause 4 in the present contract.

MR, FILLMORE:? There is one approaching it. It hus almost the same
words exgept the word "useful'., 1 have the stitute here and
I will read it to your Lordships. Perhaps I may make this
observation., The Chief Justice says: "I do not think thot the
power to make such an agreement, so onervus upon the rallway
company and binding un on them for all time,". When the
contruct wes signed the directors of the rzilway comnany
probably did not mean 1t to be onerous. It dd not turn out
t0 be onerous until something harpened whlc  made them want
to move their head office and thelr shops from the city. I%
was not, therafore, arparently, obviously onerous at the time,

LOKRD COH:EN: There was certainly nothing in the special Act
corresponding to it!

MR, FILLMORES No; but it was made subject to the Railway Act.
Porhaps I may refer to section 8 of the KHallway Act, We. 22
Victoria, Chapter 66,

LORD A ULITH: Is that an Act of the Dominion?

MR, ¥FILLMORE: Yes; the Leglslative Council and Assembly of
Canada. That was Canada before gonfederation.

MR. CAal30GI: The Provinece of Canada before confederation.

MR, FILLMUIE: Yes., Section § reads: PEvery company estsblished
under ay special Aot sawll be a body corporate under the name
decolared in the special Act, and shall be invested will all
the powers, privileges and immunities necessury to carry into
effect the intentions and objects of this Act and of the
special Aet therefor, and which are incident to such corporation,
as are expressed or ingluded in 'Ythe Interpretation Act'®,

VISCOUNT GIMCH: Yhat is the year of that statute?

MR. FILLMUEE: 1859, There you have noarly every word, except
the word "useful", Under “Fowers", I think that the Consolidated
Kailways Aot of 1879 rmuet have followed this,

LORD CAKSEY: Do you have the words "to avall themselves of every
advantage agreed upon®t

MH., FILLMCIE: No, my Lords "shall be invested with a&ll tue
powers, vrivileges and immunitlies necessary to carry into
effect the intentions and objects of this Act and of the speclal
Act therefor", &re the words in section J.

Then in section 9, under the heading "Powers", 1t says:
*The company shall have rower and authority: PFirstly, to
recelve,hold and take all vol.ntary grants and donations of land®;
secondly, to purchesr, hold and take land; thirdly, to ocoupy
public lands; fourthly, 4o oross private lands; rifthly, to
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oross streams; sixthly, to make, complete, alter and keep in
repalr the railway; soventhly, %o erect and maintain all
necess:ry ond convenient bulldings, stations and so onj eijhthly,
t> make branoh railways; ninethly, tc construct, erect and make,
all other mutters wnd things necessury and convenient for the
making, extending ond using of the railway; tenthly, to take,
tranapart, carry and convey persons and goods; eleventhly; to
borrow from time to time sums of money. It dld, therefore,

aave wide nowers.,

VISCOUHT 5IMUN: The Chief Justice says: Look at 11 these express

I’l’:’{ L)

powers; tuey give express powers to the company to enter 1lnto
an agreenent that thelr cshief office shall be in a partioular
vlace forever. That is all?®

FILLIGRE:  Yes, my Lord. My subrdssion is that there is
notning in section 4, the wide sectivn relied upon, or in the
Consolidated Rallway# Act which expressly or by necessary
intendment gives the Canadian Paclfic Ruilway Company power
to enter into such « perpetual ocovenunt.

LUED Culil:  Oupvosing that Mhdtby v, Grand Trunk Rallway were

MK,

rightly decided, it would n. t have been binding on the Supreme
Court, would 1t?

FILLMORE: No, my Lord.

VIBCOUNT SIMON: I think that we oan go to page 221, line 40, or

¥R,

can you nass to page 223, vhere he reaches his conclusions.

FILLMOHE: I shovld 1like to call your Lordshipe! attention to
a cas® at pupe 22, line 23. The learned judge snys: “In
Hontreal Park & Island Rajlw :natequauay & Northern

jﬁ;ﬁngg_g%mgggx, Mr. Justice Killam states: 'An ngregment by

a corporation exercising a franchise for the publie
convanience, that it will not exercise it where the conveniente
nay be thereby vromoted is invalid'f, That was a case where
the railway compaeny agreed with another rallway company that

i1t would not build a line of raillway in an area where 1t had

a right to build.

"In York Corpoxatlon i, Leathem & Sons, Ltd,, Mr.
Justice ilussell states: No matter what emargency may arise
during the currency of the agreemsnts the corporation have
deprived themselves of the power to charge the defendants
such increused tolls as might enable them to cope with the
smergency . T ey have for so long a time as the defendants
desire to that extent wiped ocut or fettered thelr statutory
nower., If that e, a8 I think it is, the effect of these
apresments, they are, in my opinion, agreements which are
ulizs vires the coxporation,.t

"The dootrine of ulixe yires has been held to apply
strictly te ruilwey companies incorporated by private Act in
much the same manner as to municipal corporations: see
Shrewsbury & Birmingham Rallway Company.

At page 58 of the Montreal Park case, it is said:
V0f course 1f it ic l.owiul for a company »ossessing special
atatutory powers to bind themselves for & consideration not
t0 exercise them in part, they can do so in whole.' And Af
such compznies Yoan by contraet « . . 1limit themselves ., . .
not to use nose powers in whole or in part . . . the chief
objeot of Farliament . . . might be defeated.'",

VISCOUNT SIMON: He then reaches his oonolusion, and these two
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MR.

paxragraphs which you will now read seem to ne to be very
important.

FILLMOIES  "The covenent %o contimue the shops for ever in the
locality fixed oy the coveunant wos iuncompatible withi the
company's Cuty to move them to sone other loculity if efficiency
of opexetius s0 rouired, That incompetibility Les existed
Prom the beinning. 4 conflioé Letween the covenant and the
duty wee forescesble in 1881; it actually occurved in 1903,

and nay ocour again. The 1903 confllioct was solved by obeying
the oharter duty and disregarding the covenant., If the eoity
had objected - us it had & right to do - the conflict might heve
brought the whole wuestion tou a head. Uiwilar lassitude by the
¢city is not tu be expscted in the future. Thée incompatibility
is not a matter of opinion or speculation; it is now a rroven
faot of importance.” I think thet it is a matiter that has

%0 be apparent on the fage of the covenant.

"On the faots and law, I am of opiuion that Ly entering
into the ocovenant to couvimue the shops in the cléy forever,
the company virtuelly agreed, in certaln eventualltiies, not
to exergise the powers wiiich were conferred upon 1%, and not
to discharge the duties imosed upon it for the public good."

I think that thet is the begt sunnary that he has made of his
position, "The covensnt was therefore ulirxs vires when made,
and has always been void,

#In reaching this conolusion, I heve confined uyself
$0 the covenant for the recson thet it leg in the covenant
{$iuat is, the bond znd covenant) that the ulira vizes undertaking
is to be found, A1l other terms and conditions imnosed on the
coupuny by the agreement with tus ¢ity - the undertaking to
build the one hundred miles branch line, the depot, the stock
yards and the workshops - were well within its powers., Bat
beguuse the agrecment is one iniogral and indiviéibie unit, the
invalid oovenant invalidates the .hole contract."

VISCOUNT 3110l  How meny judges sat in the Supreme Court?

MR,

FILLHOIE:  The full court of nine judges, uy Lord.
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