19575

_ IN THE PRIVY COUNCIL

Council Chamber, Whitehall, §,W,1
Wednesday, 13th May, 1953,

Presént:

VISOOUNT SIMON
 LORD OAKSEY,

LORD TUCKER,

LORD ASQUITH OF BISHOPSTONE,

LORD COHEN OF WALMER

O APPEAL FROM THE SUPREME COURT OF CANADA

Between:

THE CITY OF WINNIPEG Appellant

and

THE OANADIAN PACIFIC RAILWAY OOMPRNY  Respondent

.
-

o= ———— — -
Sr—

~

FIRST DAY

JAKE & REDDEN,
17, VICTORIA STREET,
WESTMINSTER, 8W.l.
Privy COUNCIL AGENTS:



% WG . §
| 30 0CT 858 |
- | S —
IN_THE PRIVY COUNCI] B o oot j
~ Present?
VISCOUNT SIMON,
LORD OAKSEY, |
LORD TUCKER
LORD ASOUITH OF HISHOPSTONE,
LORD COHEN OF WALMER.
ON APPEAL FROM THE SUPREME COURT OF CANADA
Betweens
THE GITY OF WINNIPEG Appellant

and

THE CANADLAN PAGIFIC RAILWAY COMPANY Respendent

(Transoript of the Shortk 1d Notes of Marten, Meredith & Co.,
11 New Court, G y Streetl, London, W.C.2

MR. W.P., FILLMORE, Q.C., ¥R. G.F.D. BOND, 4.0., (both of the
Canadian Bar), and Mr. R.O. WILBERFORCE, instructed by Messrs.
Lawrence Jones & Co., appeared for the Appellant.

MR, C.F.H. CARSON, Q.0., (of the Canadian Bar), MR. FRANK GAHAN,
QeC., and MR. ALLAY FINDLAY (of the Canadien Bar), instructed

by Messrs. Blake & Redden, appeared for the Respondent.

F I R 8 T D A Y




¥R FILLMORE: My Lords, I appear with my learned friends Lkr Bond
and Mr wWilverforce for the Appellant, und my learned frlends i¥r
Carson, Mr Gahan and Xr Findlay appear for the Respondent.
This ie an appeal by speocial leav: from a judgment of the
Supreme Court of Canada, All the Judges in the Supreme Court
of Canada agreed in the result, although some of them gave
different reasons. -

In the terms of the Urder granting leave to appeal the
appeal 1s limited to the fellowing questions, firstly, whether
the Deed of Covenant dated 10th Cctober, 1881, was R vireg
the Respondent, with the result that the exeuptlion from taxa-
ticn purporting to be conferred on the Respondent by By-law
148 never became effective, and, secondly, whether, 1f any
perpetual exeaption from such taxatlion 1s conferred by the
sald by~law, such exemption does or does not extend to the
business tax, If it is agreeable to the Board, I will deal
with the flrst question and my learned friend, ir 3ond, will
deal with the second question. I have no doubt that ny pre~
gsentation of the matter has been shortened and assisted by the
previous case, because your Lordshipe have considered the Act
incorporating the Canadlan Pacifiec Reilway, the Agreement
wgéoh wag ratified by the ict and rerhaps to some extent the
Charter,

I should 1like, before reading the judgmenta, to put
before your Lordships some of the circumstances existing in
1881 with reference to the subject under discussion, and
briefly to cull your Lordships' attention to certain sgections
and clauses in the Incorporating Act, the Agreement and the

Charter issued pursuant tpereto.

VISCOUNT SIMON: hat was the order in which the cases were heard
before the Supreme Court? The case we have just heard was
also an appeal from the Supreme Court., I do not remember what
the date of the judgment was. Judgment in this case was glven
on 3xnd October, 1851.

¥R FILLHORE: Yes,

VI&COUN§ E1MON: Vas the ocase we have just heard heard before
that

¥R CARSON: Yes, my Lord. The Saskatchewan case had been decided
before Jjudgment was delivered in thisg oase.

MR FILLMORE: Yes; and for that reason there was no extended die-
cusaion or long written judgments in the Supreme Court of
Canada on the question of the so-called business tax exemption,

Before going into any of the circumstences and the
documents, it would perhsps be of agsistance t0 your Lordships
if I were to call your Lordships' attention to By-law 148,
which 1ls the exeupiing by-law rellied upon by the Respondent,
2nd the cruclial document at issue in this litigation. It is
to be found at page 282 of the Hecord. Your Lordships will
remember that the Railway Company was incorporated by an Act
dated 16th February, 1881. This by-law is dated the 5th day
of September, 1881, It 1g entitled "A By-law to ald and
asgsist the Canadian Pacific Rallway Company in coneideration
of certain undertakings on the part of the sald Company, ®

Then the preamble says: "Whereas 1t 1s desirable that
a line of railway southwesterly from the City of Winnipeg, to-
wards the westerly limit of the Provinoe of idanitoba, through
the Pe:bina Mountain Dietriot should be built for the purpose
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of developing and advancing the traffic and trade between the
City of Winnipeg and the Southern and South Western portlions
of the Province,

“and, Whereas it is also desirable to secure the looa-
tion of the Workshops and 8tockyards of the sald Company for
the Province of Hanitoba in the City of ‘iinnipeg as a centrzl
point on the idain 1line of the Canadlan Paeific Railway, and
the several branches thereof, and the sald Company have agreed
to construct a railway South, and Southwesterly as aforesald
at the time and in manner as in this By-law hereinafter mentim-
ed, and have agreed to egtablish and continue thelr prineipal
Workshops and Stockyards for the province of lanitoba in the
City of Winnipeg aforesaid,

"And whereas it 18 expedient for the Cilty of Winnipeg
to lend thelr aid to the gald Company in consideration of the
premises, upon the terms hereinafter mentioned, by granting
them by way of bonug, debentures of the City of Winnipeg to the
amount of two hundred thousand dollars payable in twenty years
from the day thlg by-~law takes effect, with interest at six per
eentum per annum payable h:1f yearly, and by exempting the
property now owned or hersafter t0 be owned by the sald Rallway
Company for Rallway purposes within the City of Winnipeg from
taxation forever, and by conveying to the said Company lands
sufficlient and sultable for a passenger Station within the
sald Clty of Winnipeg.

"And whereag,the amount of the whole rateable property
of the City of lilnnipeg, according to the last revised assess~
ment roll is 4,008, 290,00,

"And Whereas, the total amount required to be raised
annually for paying the sald debentures and interest is Seven-
teen Thouesand dollars,

Pand ihereag, 1t will require an annual special rate of
Four and four tenths 4llls in the dollar, over and above all
other rates and agsessments for paying the interest, and pro-
viding an equal yearly sinking fund for redecm.ng and peylng
off the principal of the debt thereby to be created.

"Now Therefore the Eayor and Council, of the City of
winnipeg enacts as follows',

1 do not think that I need read sections 1, 2 and 3.
Those are all particulars relating to the debenture issue,

Section 4 provides: "“"The conditions hereinbefore re-
ferred to are as follows: (1) The gaild Canadian Paocific Rail-
way Company, cshall on or before the first day of Kovember, one
thousand eight hundred and Eighty-two, commencing within the
City of wWinnipeg, construct and complete and fully equip one
hundred miles of the rallway running South Vesterly towards
the Westerly Limit of the Province, upon a course starting
wlthin the sald City of Viinnipeg, crossing the Assiniboine
River®, and so forth; I do not need to read those legal de~
soriptions; I can continue at the top of page 292: "or within
e distance of six miles upon elther side of a line which may be
drawn through the sald townships to the extent of the saild One
hundred miles in the direction above described,” Nothing
turns on that, The railway was congtructed,

Then subsection (2) says: “The Canadian Pacifio Railway
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Company ,shall on or bvefore the first day of November, one
thousand eight hundred and eighty twoe, build, construot and
complete, within the City of Winnipeg", on the desoribed lots,
the legal deseription of whioch I do not %i:ink matters, "(which
are {0 be conveyed to the said Coumpany on or immedliately after
the ratification of this by-law, as aforeseld, by the iayor
and Couneil of the City of Winnipeg, for that purpose) a sub-
gtantial and commodious general passenger railway depot, with
all the modern improvements for the accommodation and convenl-
ence of the public at large and the business 0f the szid
Company, "

Then subsection (3) does come into point. "The said
Cunadian Pacific Rallway Company, chall immediately after the
ratification of thls By~law as aforesald, make, execute, =and
deliver to the Hayor and Counell of the City of Winnipeg a
Sond and Covenant under thelr Corporate Heal, that the sald
Company shall with all convenient and reascnable dispateh es-
tablish and bulld within the limits of the City of Winnipeg,
their principal workshops for the Mainline of the Canadian
Faocific Railway within the Province of Kanitcba, and the
branches thereof radiating from Winnipeg, within the limits of
the gaid Province, and for ever continue the same within the
sald City of Winnipeg."

LORD COHEN: Wwas that done?

MR FILLMORE: Yes. A bond in the required form, I think dated
16tb Coctober, 188L, was executed and delivered to the City of
Winnipeg.,

LORD COHEN: And the workshops were ersgted?
BR FILLMORE: The workshops were bullt; that is admitted.

VISCOUNT SIMON: It ic amusing to think of the difference in dif-
ferent cases. The City of Oxford exerted 1tself to prevent
the Great Western Railway having its works 1in the City of
Oxford, and they succesded in getting the works erected at
Swindon instead; but in this cage the Clty of Winnipeg was
demanding and clamouring that the railway should come to the
City of Winnipeg.

MR FILLMORE: There is one peculliarity which may come out later,
Your Lordships probably observed that the reclital eays:
¥Whereas 1t 1s desirable that a line of railway southweastsrly*
and so0 forth, und at the top of page 280 it says: "And Whereas
it is also desirable to msecure the location of the Workshope
and Stockyards of the sald Company fox the Province of Mani-
toba in the City of Winnlipeg as a central peint on the dain
line%, there is no covenant to locate the main line in
Vilnnipeg,

Subgection (4) provides: "iAnd by such bond and coven—
ant the sald Company shall bind themselves as soon as they
convenlently can to procure and erect within the City of
Winnipeg, large and commodious stock or Cattle Yards, suitable
and appropriate for the central business of their Main line of
rallway and the several branches thereof.* That ig not in-
cluded in the covenant specified in the preceding paragraph,
although the second recital states "and have agreed to estab-
lish and continue their principal Workshops and Stockyarde for
the Province of lanitoba in the City of Winnipeg aforesaid,”
The stockyards might be still be more objectionable than the
rallway yards, ln view of the present live stock market, Ag =a
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matter of fact, I might mention in passing that in 1903 the
workghops were moved to an outlying portion of the clty, the
boundaries of whioh had in the meantime been extended. The
stockyardg, or at least the maln cattle yards, are now in the
town of Transgcona, some distance outside "innipeg. When theae
new yards were established (thay are called Public liarkets
Ltd.) the Act oreating that company expressly provided tha&
nothing done pursuant to the iAct would prejucice the rights of
the Canadlan Pacific Rallway Company under this old by-law,
They have always Leen very astute in not doing that,

Returning to the By-law, sectlon § provides: "If the
sald Company shall make default in any of the conditions herein
mentioned to be by them performed the sald Trustee shall
théereupon, and in any such case delliver all the sald Zonds with
the Coupons attached, not paid, and all the monies in his hands,
by virtue of the trust hereby oreated, to the iayor and Council
of the City of VWinnipeg,

"(6) The X¥ayor and Counell of the City of Winnipeg, are
hereby authorized znd empowered upon the suid Company making,
executing and delivering, to the layor and Council of the City
of vinnipeg, the bond and covenant in the third Subsection ef
the fourth Section of these presents, mentioned, to make, seal
and deliver to the sald Cempany a deed of the lands, upon which
the passenger Station in the second Sub-section of the Fourth
Section of these presents mentioned, is to be erected,?

The bonds were delivered. 3y a subseguent by=law, WNo,
196, which follows, which 1 need not read now, the time for
building a railway was extended for a year or so; but that la
not material, In 1883 the power of the c¢ity ta enact thisg by~
law was confirmed by a statute, to which I will refer later, in
which 1% 1s declared that the by~law 1s valid and binding on
the City of Winnipeg.

LORD ASQUITH: vwhat sort of statute ~~ a provinelal statute?

MR FILLMORE: Yes; it was an Aot of the provinclal leglslature, to
which I shall refer, and 1t is in the Faoctun,

1 do not think that gection 7 is material here. It is
an arbitration clsuse,

Sectlion 8 provides: "Upon the fulfilment by the saild
Company of the conditions and stipulations herein-mentioned, by
the saild Canadian Paoific Rmilway Company all property now Owne
ed, or that hereafter may be owned by them within the limits of
the City of Winnipeg, for Railway purposes, or in connection
therewlith shall be forever free and exempt from all runicipal
taxes, rates, and levies, 2nd assessments of every nature and
kind." That is the exemption provision. One might surmise,
although, of course, one could not prove it, that whoever sug-
gested such a bargain might have read clause 16 of the Agree-
ment,

LORD TUCKER: Will you help me with the numbering of these sectiona?
I am not quite clear how this hy-law works., On page 290, after
the recitals, there are the words: "Now Therefore the iayor and
Council, of the City of Winnipeg enacts as follows"®. Then there
are sections (1) to (4), when you get to seotion (4) that sayas:
"The conditions herein before reierred to, are as follows®,

MR FILL4ORE: I am afraid that I misled your Lordships. Seotion (4)
1s the last one., .
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LORD TUCKER: Are the others all conditions?
MR FILLMORE: I think so.

LORD TUCKER: No, they are not, because when you get to (6), that
is part of the enactment, is it nott It 1s not a condition?

LORD COHEIN: I think (5) is part of the enactment: "If the said
Company shall make default in any of the conditiong herein
mentioned®?

MR FILLMURE: Yes. I think that (1) to (4) muet be the condi-
tione.

LORD CUHEN: I think that (5) should have a bracket round it., If
we put brackets round the rest, that will meke it clear,

KR FILLMCRE: Yes,

VISCOUNT SIMON: Vhen on page 291 you come acrosg the phrage
“the conditlons herelnbefore raferred to®, that, I think, takes
you back to line 21 on page =91, in the sentence which says:
funtil the sald Canadlan Pacific Railway Company shall have
performed the condltlons and each and every of them hereln~
after specified®. 1Is that right?

¥R FILLMORE: Yes. (4) is a separate paragraph and (1), (2), (3)
and (4) are sub-paragraphs,

LORD ASQUITH: Then (6), (8), (7), (B), and (2) are all bracketed?
The numeral with which they open ought to be bracketed?

MR FILLMORE: Yes.

Now might I give your Lordehips a little more of the
background., It hag already been ¢alled to your Lordships'
attentlion in the previous case that the Act respecting the
Canadian Pacific Railway Company, which is Chapter 1 of 44
Victoria, Gtatutes of Canada, 1881, recites that 1t was one of
the terms of the adulssion of Zritish Uolumbia into the Unien
that the Dominion Government would,I think within ten years,
complete, having commenced within a certain time, a railway
to the Pacific Coast, As Mr Jusgtice Rand stated in the
Supreme Court, &8s your Lordships will see from page 337 of the
Record, "Here was an undertaking conceived primarily for a
high national purpose; 1t wag designed as a bond to complete
the scheme and organization of a Dominion extending from ocean
te ocean by furnishing the essentlal meansg for the settlement
and the utilization of the resources of its western half; and
the company was made the beneflolary of substantlal assietanoe
from the public in money, lands and privileges." Those have
already been called to your Lordships' attention. I was only
emphasgising, in wmaking the point, that the construction and
completion of the rallway war a matter of great public import-
ance in Canade at the time, snd I was going to add to what was
sald by Mr Justlice Rand on the subject some ohservations of my
own, that it was not only = m tter of agreement with the
province of British Columbiaz, 1t was not only to bind sastern
and western Cansda, but 1t was 21ls0 to save western Canada
from trading to a certain extent with the United ttates. When
you conslider the geography of Canada, starting about 140 miles
east of Winnipeg and stretching foxr 60U or 700 miles easterly,
you have that rocky and wooded country north of the Great
Lakes, 1t 1e sometinmes referred to¢ zg a bridge between
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eastorn and western Canade, and it was desired to link eastern
and western Canada together by & railway passing through that
part of the country., It even had political signifiecance, be-
cause at the tlme there was agitation in the United States,
and there was a fear in Canada that western Canada might fall
into the hands or become under the influence of the Unlted
States, Lven then the words "imperialistic designs" were
used,

Furthermore, this would establish a trade link not
only across Canada but also from Great Britain across Canada
to the East; and, as a matter of fact, by section 26 of the
Charter the company was given power to engage in navigation,

LORL ASWITH: You have told us of the two points involved in the
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appeal, but exactly how do the pointe arise? The Canadian
Paclfio Raillway sued the City of ‘innlpeg?

FILLYORE: Yes, I was coming to that later, but I mway mention
it now. Your Lordships heard some discuseion this morning
about the agreement between the province of Uaskatchewan and
the Uovernment of Canada whereby Oaskatchewan gave up certain
rights of taxatlon, the Rallway Taxation Acts were suspendsd,
and thus the provinoe was left free to tax rallways. The same
sltuation existed in Manitoba. I will refer your Lordships to
the Aots later, 1In 1948 the City of Winnipeg attempted to tax
the Canadian Pacific Hailway Company both for real esitate
taxes and for business taxee. It purported to repeal By-law
148, and it levied the tax. Then the Railwey Company issued

a statement of claim and asked for a2n injuncticn, The Railway
Company sald that Dy-law 148 was evidence of an agreement,
that there was an agresment entered inte in 1881, the terms of
the agreement were set out in By-law 148, the Company wagex-
empt from taxation, that exemption applied both to tax on real
property and so-called buslness tax, and they asked for an ine
junction to restrain the City of «innipeg from levying or
attenpting to collect sither of those taxes, The learnsed
trlal Jjudge granted the injunctioen; he found in favour of the
Railway Company on all points.

LORD TUCKER: i'as there any issue ralsed asg to whether the City

MR

of Winnipeg, whatever it had undertaken to do, could not be
sued for breaking 1ts contract, that 1g to say, it could not
bind its successors for cver not to impose taxation in the
future? ies that ever an issue?

FILLEORE: The by~law was declared valid and binding on the
City of Vinnipeg by the provincial Act, Therefore the city
had power to enter into such a bargaln and, having wmade such a
bargain and having had the power and authority to do so0, it
could not turn round the other way, It might purport to e~
peal the by-law, but it could not, by unilateral action, re-
soind the agreement. That was the position taken by the
Railway Company., They saild: "You have made a bargain. Haere
is your bargain., There is thls perpetual covenant that goes
on for ever, and we are entitled to an injunction to restrain
the oity from attempting to tax or collect any tax from the
Railway Company®,

The defences raised by the city were these: Firstly,
they said that the Hallway Company had 7o power, that is to
say thet 1t wae ultra vireg the Railway Company to give such a
perpatual covenant in exchange for the agreed consilderation,
Thet 1s the first point. There i1s noting in the Act of In-
corporation, there is nothing in the apreement, there 1g
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nothing in the Charter and there is nothing in the Consolidated
Railway Act of 1879, te which the Charter is subject, which
gives the Railway Company the power to enter into a covenant of
a nature which lusts fox all time, Therefore there was no
bargain., The partles were never ad idewm. The Rallway Company
had no power to enter intoe the agreement, °nd 1% is, therefors,
bad, 1t is not binding on the Railway Company =2nd, therefore,
it 1s not binding on the City of .Jinnipeg. That 1s the point
that I an endeavouring to put before the Zoard,

VISCOUHT SIMCN: light I ask you about the pleadings which are
printed in the Hecord., You have described in general terms
what the action was. 1 see that the Amended Otatement of Claim
appears on page 1 and sete out what you have gketched, Then 1
see that on page 4 paragraph 11A ieg in heavy type. Vhy ie that
in heavy type?

MR FILLJCRE: I think merely to show that that is the part in-
serted by the amendment.

ER CAu.UN: After the action was commenced the vity of Jinnlipeg
atteupted to lmpose the business tax, and the Statement of
Claim was amended to bring in the issue of the business tax,

VICCUUNT SIMUN: You get the business tax mentloned on page 5,
line 13, in heavy type in the same way.

ER CARSON: Yes, my Lord.

VISCOUNT SIMCH: I do not know what the black type at line 38 on
page 5 indlcates,

¥R FILL'ORE: That is in the Prayer for Relief. The plaintiff
apke for an order that the Railway Gompany and the properties
should be struck off the assessment roll. That relates to

procedure,

VISCOURT SIMON: Then, when one turns to the Statement of Defence,
do the paragraphs on page 7 ¥l plead the point which
you are just nentioning? Paragraph 7 says: "'n answer to
paragraph 5 of the plaintiff'sg Statement of Claim defendant
says that there wae no agreem~nt between the plaintlff and
defendant as alleged., If there was such an agreement, which 1is
denied, the defendant says that the plaintiff did not meke,
exeocute or deliver %0 the defendant a bond and covenant®; and
paragravh 8: “.f the plaintiff did deliver to the defendant
what purported to be such a bond and covenant on the part of
the plaintiff the defendant says that the plaintiff had no
right, power or authority under tha charter or othsrwise to
make or sxecute or deliver such a bond and covenant.¥ That
is the point which you have Just mentioned?

MR FILLHORe: Yes,

VICCOUNT SIMON: Is that the point on.which you ars golng to
arguet

MR FILLICRE: Yes. & have the Agreement, and my submission is
that, 1f thers was any such purported apreement, the Raillway
Company had no authority to enter into it. That, shortly,
les the point which the City has raised.

Ky Lordas, I was golng to give your Lordships & little
mwore of the history of the matter. The Charter of the Rail-
way Company has been amended several tliames by speclal Actas,
For example, in 1890 the rallway was glven power to make
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working arrangements with rallwaya outside Canada. In 1903,
gtatutes of Canada, Chapter 57, power was glven to hold shares
in lznd and building compenies, and to own and operate hotelas,
to engage in mining and smelting and to transmit electriclty,
construgt irrigation projectes, ond so forth., That is to be
found on page 68 of the Appendix of Legislatioen, In 1919
(this is not in the Appendix), by Statutes of Canada, Chapter
80, 1% was glven power to congt-uct and operate alrcraft,

I wight also call your Lordships' attention to an
amendment to the Canadlan Paelfic Rallway Act, which is Chap-
ter 53 of 1882, That is not in the Appendix of Legislation,

LORD ASuQUITH: To which Act 1s that an améendment?

ER FILLMORE: I% is provided that the Canadian Fac¢ific Raillway
may, subjeoct to the approval of the Governor in Council, lay
out and locate their mailn line of railway from 3elkirk to the
junotion with the Vestern Section at Kamloope by way of some
page other than the Yellowhead Pass, provided that the pass be
not lessthan one hundred miles from the boundary between
Canada and the United States of America,

LORD CCHEN: I am not guite following to what this is directed.
Do these provisions such as the one you have last mentioned
have any direot bearing on the question which we have to de-
cide, or are you citing them merely for the purpose of showing
that the Canadian Pacific Railway, though in form a charter
company, is 1n substance a statutory company?

MR FILLMORE: Yes, my Lord, Those are all relevant %o that peant,

LORD COHEN;: BSut has the question of the rallway going through
this pass any direct bearing on what we have to decide?

¥R FILLMORE: I¢t has the direct bearing on the argument which I
shall advance later, that this is, in effeot, a company ine
corporated by a speclial Act for a special purpose,

LORD COHEN: That is what I thought was the point, but I wanted to
be sure that I had appreclated the relevance of what the argu-
ment was,

MR FILLMORE: Yes., I am not at the moment 80 much advanoing an
argument ag taking your Lordships bhack to circumstances as they
existed in 1881 and 1883,

LORD COHEN: 1Is this 2z correot summary of the argument: These Acts
gshow that the company was a oreation of statute?

MR FILLKORE: Yes, my Lord, I am going to put forward that argu-
ment later., The Court mey not be interested ~———

LORU COHEN: It 1s; but I could not find the Statuteshere, and
therefore I wanted to be sure whether the detalls of them
mattered.

LORD ASQUITH: It is the 1883 Act. By what leglaslature was that
Aot passed?

¥R FILLMORE: By the Canadian Legislature. It is 45 Vietoria,
Chapter 53, It is provided that the Company, subjeot to the
approval of the Governor in Council, may lay out and locate
thelr main line of rallway from Selkirk, which is about 20
miles north of Winnipeg, to the junction with the Vestern
deetion at Kamloops by way of some pase other than the Yellow-
head Pags — I will explain that -~ provided that the pass be
not less than one hundred miles from the boundary between
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Canada and the United States of America. That seems to have
been a precaution that the Government considered that it should
take,

The original plan for the Canadian Paciflec Rallway was
for the rallway to cross the Red River at a point about twenty
miles north of Winnipeg ocalled East Selkirk. I regret that the
maps which show this are not in the Appendix of Legislation,
because I should like to put them before your Lordships.

VISCOUNT SIMON: Winnipeg was originally known as the Red River

MR

Settlement, was it not?

FILLMORE: Yes. Vhen 1t was first settled by the Selkirk
settlere brought out by Lord Selkirk round about 1800 it was
known as Fort Garry. There was the Uppper Fort and the Lower
Fort, the Lower Fort belng at the junction of the Assiniboilne
River and the Red River, and the Upper Fort about twenty miles
away, at St., Andrew's Raplds. That was built about the time
of the trouble with the North West Company.

Your Lordships will see that the Yellowhead Pass was
approximately in the west of where the City of Edmonton is now
located; but the Canadian Pacifio Rallway Company located what
they thought was a better pass known as the Kicking Horse Pass
at a more southerly point in British Columbia through which
the rallway was eventually constructed.

VISCOUNT SIMON: One sees the black line which is the track of the

MR

rallway ag it passes west through Edmonton, Then it enters the
mountainous region. There is a gtralght line, but, of course,

it zlg-zags round, and ultimately gets falirly straight running

beslde the river., What pass 1s that?

FILLMORE: That is the Yellowhead Pass through which the rail-
way was to be located in the first instance. Nothing turns on
that, I Just want to point out that 1t was subsequently
changed, and I should like to call the attention of your Lord-
ships to an Order in Council dated 1l1th October, 1879, which 1is
found on page 106 of the Appendix, That says: "On a Memoran-
dum dated 10th Gctober, 1879, from the Hon. the Acting Minlster
of Railways and Canals submitting that the Engineer in Chief
of the Canada Paclfie Rallway Reports that the City Council of
Winnlpeg has granted a temporary Right of Way from Point
Douglas to a common point on the Western side of the City plot
near MoPhlllips Street, and that it becomes neocessary to oon-
firm and adopt the location from that point as far as it has
been selected as shown between the two points marked A and B on
the trace plan accompanying the Engineer in Chief's report
herewlth submitted. The Minimter recommende that the location
of the Line of the Railway from the point A near McPhillips
Street, on the Western side of the City plot of Winnipeg, to
the point B on the Fourth Base Line, near the Penitentiary®,
Your Lordships will gee the map there. Nothing much turns on
it except that you can see from the map, which was one that was
uged in the Bupreme Court of Canada, a line B from near the
City of Winnipeg going north-westerly. ‘

VISCOUNT SIMON: That 1s called Fort Garry?

MR

FILLMORE: It goes from Fort Garry to what is known as the
Stonewall Penitentiary. Apparently Winnipeg wag on the rallway
before By-law 148 was pagsed, It has been suggested that by
passing By~law 148 Winnipeg was put on the rallway, but 1t
geems that by the 11th October, 1879, Winnipeg was already on
the line of railway,
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Then we have other Ordere in (ouncil confirming that,
On page 113 of the Appendix of Legislation there ie something
that might be of interest. This is history and not argument,
and perhaps not altogether relevant, There ig an Order in
Council P.C, 210 of 9th February, 1880, That says: "On a
memoranduxn dated 7th February, 1880, from the Honourable the
¥inlster of Rallways and Canals submltting with regard to the
cuegtion of bridging Red River at the City of Winnlpeg that he
has obtained from Messrs 5. Fleming, Engineer-in-Chief of the
Canada Pacific Railway, C. Schrieber, Chief :Engineer of the
Government Railways in operation and I, Page, Chief ingineer of
Conalg, a joint report expressing their views and opinions, on
the proposed enterprise -— That those engineers are of opinien
thet the attespts to bulld 2 bridge over Red lilver in the
vicinity of Winnipeg is an undertaking attended with great
visks, and, that if it be determined to build one, the follow-
ing precautions should be adopted to minimise those rigks®, 1
do not need to read any more, but it is a matter of history
that in 1836 and 1852 there were digastrous floods in the Red
River Valley, when ths inhabitants took to the hills, and
after this ocase was declded in the Court of Appeal for ianitoba
we did have a flood in May, 1950, which came close to belng a
major disaster,

The Orders in Councll show@hat the 1line was looated
from Winnipeg westwards. Then, when we come to page 118 of
the Appendix of Legislation, there 1s an Order in Council
dated 6th August, 188l1: "On a memorandum dated 3nd August,
1881, from the Honourable the linister of Rallways and Canals
representing that the line of the Canadian Pacifilc lallway be=
tween Winnipeg and Portage la Prairie as constructed by the
Government extends from the City of Winnlpeg in a northerly
direotion to nesr Stonewall, thence westwards to Ussawa thsnce
Southward te Portage la rFrairie a distance of amut 70 miles.®
What I wanted to point out here was thet, after the incorpora-
tion of the Respondent Company and as early as 3nd June, they

. epplied for a more direct route weat. They did not want to go
up to Stonewall and then to Portage la Prairie. They asked for
permigsion to bulld a more direct line west of Winnipeg, and
the subsequent Orders in Council on pages 119 and 120 show that
that was done, For example, in the Order in Council of 18th
November, 1881, on paga 119 of the Appendix of Legislation, we
find the following: That by a letter dated the 27th instant
the Company applied for approval of the line westwards from
Vinnipeg shown on the plan submitted on the 2nd of June, the
course of such line extending to 2 polnt of junctieon with the
line authorized by the Orders-in-Council above cited, about
twelve (12) mlles east of Portage la Prairie, the Company in
such letter offering to continue to operate the present line
teo Stonewall as a branch of the Rallway."

I think that the next paragraph is worth reading: “That
under date the 27th instant the Chief Engineer has reporied
that as the City of Winnipeg is likely to be a great centre of
trade, and it being also designed to establish the general
workshops of the rallway at that point and assuming that the
City is intended to be on the main line of the rallway, it
would be greatly to the advantage of the traffic both through
and lecal to have the location as direct as possible.”

Therefore before By-law 148 was passed on 6th Septem-
ber, 1881, the Canadian Pacific ‘Railway Company had declded to
proceed westerly from Winnipeg.

VISQUNT SIMON: 1 am afrald that I have not at the present guite
followed. hat is the purpose for which we are invited to con-
sider these changes 1ln route and location?

MR FILLH#ORE: I wanted to point out that this matter of the
11



construction of the rallway was a matter of great publie lm-
portance, that the Government kept a certain amount of super-
vielon over 1% and that 1t was a semi-~public corporation, and
that 1t was a company incorporated by a speclal Act for a
special purpose, leading up to the argument that it had no
powers beyond those expressly granted to it in the Act of in-
corporation or in the Consolidated Raillway Act, 18789, I will
not weary your Lordships any more with what might be only the
background of the case, because 1t probably has no partiocular
interest from the legal point ofview.

VISCCUNT JIMON: It is of great interest. 1 only wanted to follow
it. Is this in support of the argument that the Canadlan
Pacific Railway Compeny had no power to enter into the ocoven-
ant? '

MR FILLAORYE: Yes,

VISOOUNT SIMON: They are the provisions in the document which are
impeached as being beyond the power of the rallway?

¥R FILLMORE: The covenant in seotion 8 of By-law 148, that it
would construct and for ever maintaln lts prinoipal workshops
for ilianitoba within the limits of the City of VWinnipeg. That
is the point,

VISCOUNT SIMON: It 4s subsection (3) on page 292%

MR FILLEORE: It is subseoetlion (3) of Seotion 4 on page 293 of the
Record, that the Raillway Jompany "shall immediately after the
ratification of this By-law as aforesaidi make, execute and
deliver to the Mayor and Council of the City of Winnlpeg a
fond and Covenant under thelr Corporate Saal, that the sald
Company shall with all convenient and reasonable dispatoh
establish and build within the limits of the City of VWinnipeg,
their principal workshops for the iainline of the Canadian
Pacific iailway within the Frovince of kanitoba, and the
branches thereof rediating from Winnipeg, within the limits of
the sald Province, and fer sver continue the same within the
sald City of Winnipeg." Then subsection (8) is: "Upon the
fulfilment by the said Company of the conditions and stipula-
tions herein mentioned . . . all property . . . shall be for
ever Iree and exempi® from taxation,

I intend to address myself to the polnt that the Com=
pany had no power under the Acet of Incorporation, the agresment
that was thereby ratified or its Charter to enter into such a
covenant, and, unless express power can be found in those con-
stituthg documents, it cannot be inferred that it 1s not inoci-
dental to the exercise of the powers which are granted,

LORD ABQUITH: Sectlon 8 1s not & covenant by the railway; it is
a covenant by the City of Winnipeg.

MR FILLMORE: Yes,

LORD ASQUITH: It is the other one, is it not; Seotion 4(3)7

MR FILLMORE: It is subsection (8), "Upon the fulfilment by the
sald Company of the oonditions 2nd stipulations herein men-
tioned®,

LORD ABQUITH: Thosge are the ones in (4)3 — "and for ever con-
tinue the same"? .

MR FILLMORKE: Yes, my Lord,
12



VISCOUNT SIMON: The actual bond and covenant is on pages 294 and
29617

MR FILLMORE: Yes.

VISCCURT SIMON: Your contentlion is that the covenant on page 295
had no effect?

¥R FILLHEORE: Yes - that it was a negation of their statutory
powers for ever to continue to operate the rallway.

VISCOUKT S3IMON: Then is the argument that, 1f they made a promlse
by which they could not be bound, in the same way the Corpora-~
tion of the Clty of Vinnipeg are not hound by thelr half of
the bargain?

MR FILLMCRE:; That Ais the submlgsion, that there was a lack of
mtuallty in these continuing covenants,

VISOOUNT SIKON: I understand what it is. The barpgain appears to
be under seal?

MR FILLMORE: The bond and covenant 1s under the seal of the
Ragilway Corpeoration,

VISCOUNT SILiiON: I meant subsection (8) on page 293, The promise
of the Winnipeg Corporation ls under seal?

MR FILLMORE: It ls a by-law, It is in the ordinary form of a
by=law, but 1% probably has more strength than the seal, be-
cause Parllament passed an Act saying that the City had the
power to pass the by-laws, It lg binding.

LORD TUCKER: It As the City of .innipeg which stipulates by this
document that it shall receive a covenant in a particular
form, and then 1t did recelve the covenant in the form in
which 1t stipulated, and now i1t says that it is worthlese?

KR FILLMCORE: That is my submission, that the Pailway Company did
not have the power to give such a covenant,
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