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IN THE PRIVY COUNCIL.

Council Champer, Whit ehall, S.W1,

Tuesday, 5th March, 1952,

Present:
LORD NORMAND
LORD RADCLIFFE

LORD ASQUITH and
LO’D COHEN,
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IN THE PRIVY COUNGIL.

Oounoil Chamber, Whitehall, §.W.L.
TUesaay , 256R Morch, L1962.
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O APPEAL FROM THE SUPREME COURT OF CANADA.
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Between:
THE CITY OF WINNIPEG
' Petltioner;
and
THEZ CANADIAN PACIFIC RAILWVAY COMPANY.
' T : Respondenta.
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Petition for Special Leave to Appeal.

- -

(Tran@oript of the Shorthand Notes of Marten, Meredith & Co.,
11, New Court, Carey 8treet, London, w.c.z.i. .
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MR, GEOFFREY CROSS, Q.C., instructed by Messrs. Lawrence Jones
& Co., appeared for the Petitioner.

. . N,
MR, . CARSON, Q.C. (of the Canadian Bar), and MR. FRANK GAHAN,

inatructed by Messrs., Blake & Redden, oppeared for the
Respondents.

LORD NORMAND: 1In this case the same question arises about the
intination to the Attorney-General of Canada, does 1t not?

IR, CROSS: No, my Lord. One of the issues ralsed in thls appeal

is as to the business tax and that ralses substantlally the same

question of construction as that on which Lord Hallshan and
Mr. Carson have addressed yQur Lordships,but there is not an
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onologous constitutional peint in this case.

LORD NORMAND: Is there any other point you are golng to argue
today®

MR, CROSS8!: Yes. There are several other lssues in the action
besldes the busliness tax.

This is a petltion for leave to appeal from a Judgnentof
the Supreme Court of Oanada. The petitioner is the City of .
Winnipeg, for which I appear, and the respondent is the
Canadian Pacific Rallway Cormpany, for whom Mr. Carson and Nr.
Gohan appear. The lssue in the proceedlings was to what extent,
iIf at all, the Canadlan Pacific Rallway 1ls exempt fron
nunleipal taxes in Winnipeg.

~ The natter arose in this way. In 1881 when the .
rallway was being bullt, the City of Winnipeg, in conslderation
of certain undertakings given to it by the Canadlan Pacifilo
Railway, passedyby-law,which was subsequently confirmed by on
Aot of the Manitoba legislature, to the effect that all property
then owned or that thereafter should be owned by the Jenadlan
Pacific Rallway within the limits of the City of Winnipeg for
rallway purposes or in connection therewith should be exemp?t
fron all municipal taxes, rates and levies and assessmente of
gvery nature and kind. The undertakings by the rallway
conpany in consideration of which the by-law was passed
included a covenant by the rallway to build their principal
workshops for their main line for the Province of Manltobo
within the linmits of the City of Winnipeg and forever continue
the same within the COity.

. Fron 1900 to 1947 there was legislation in Manltobo which
prevented the City from levying taxes on the railway companyts
property,but in 1948 levies of taxes were made, ilncluding

uslness tax, and the questions which arlse for declslon are,
first of all,whether the covenant by the railway always to
continue its workshops within the City of Tinnipeg was valid
at oll, 1 it was an enforceable covenant, i1f 1t was valld,and,
agsuning 1t was not valid,whether the exemption fron taxction
ever really took effect at all.

LORD COHEN: Because consideration faled?

MR, CROS8! Yes, because a substantial part of the consideration
falled.  Assuning that is wrong, then these subsldiary points
arise, first of all, whether the Winnipeg business tax ~ this is
wherc we are in the same area aos the >revious petritioners - was
one of the taxes from which the property was exenpted, assuning
1t was exempted from anything, secondly, whether the linits of
the Gity of Winnipeg meant the linits of the City in 1881 or
the linmits of the City from time to time, so thet the property of
the company which was initlally outside the limits of the City
cnd. therefore not exempt might become exempt as the Oty grew,
énd, finelly, whether the Royal Alexcndra Hotel in Winnipeg,
which is owned by the Conndlan Pacific Rallway and run by then,
canhot be sald to be owned for railwey purposes oOr in connectlon
therewilthe Thot issue ralses the question of . $he cegisiom of .
your Lordships' Board in the Emprcss Hotel easc. That was the
Empress Hotel in Victorila which 1s owned by the Canadlan

celfic Railway. Your Lordships haw held that the undertaking
of running the Erpress Hotel in Victoria is not part of the
railway undertaking of the Canadian Pacific Railway. Some of
the judges of the Suprenme Court thought tlat case bound them
to hold that the Royal Alexandra Hotel in Winnlpeg woas not
owned by the company for railway purposes. Others ¢id note
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go that parficular issue raises the question of how far your
Lordships! decielon in the Express Hotel case extends.

LORb”NORMAND: I think I have followed what you sald, but on page
3 inh your petition in paragraph 11 (1) one of the issues raised
wag whether the deed of covenant was ultra vires.

MR CROS8¢ That ie the first issue, my Lord. That itself is
sub-dlvided into two parts. First of all,the question arises
whether or not the railway,which was incorporated by Royal
Charter under authority glven to the Governor byJstatute of
Ganada,has the powers that a cormon law corporatidn oreated by
charter normally would. If it has, then no question of ulirg
vires can arise. Assuning 1t has not, and on that first point
Theore was a great dlifference of oplnion 1in the Supreme Court of
Gantda,ond I shall submit to your Lordshlips, if necessary, that
there is a good deal to be sald for the view that 1t has not
the powers of a common law corporation, it has oely the powers
properly incidental to managing and running the “anadilan
Pocific Railway;and the question ariges whether it was
competent to 1t to bind itself forever to maintaln its
workshops in the Oity of Winnipeg.

~ ¥our Lordships must consider what the position was in |
188+  Nowadays,no doubt,the possibllity of it belng lesirable
to remove 1ts workshops from Winnlpeg would be somhewhat remotes

LORD RADCLIFFE: Are there not decisions in this oountry that
a rallway company could not bind 1ltself to mointain a level
ocrossing ih perpetultys

M+ CROBA! That sort of case would arige if your Lordships were
In iy favour on the common law corporatlon points

LORD COHEN! The British pallwsny companies were oll statutory
ggmpinies and the Royal Charter did not come into then at 2ll,
14 1te° . |

!IR:_CRUSS{ No, my Lord., Undoubtedly the Canadian Pacific
Rallway 1s incorporated by Royal Charter, but in rather
peculiar circumstances, because there was no power to the
Governor in 1880 to create a rallway company under the
prerogative by Royal Charter. The power was conferred on hinm
for that purpose by the Act and, having regard to the vordlng
of the Act, great doubt arises as to whether the rallway was
intended to have all the unlinmited powers of a common law
corporatlon ereated by charter or not.

. . The matter first came before Chlef Justice Williams in
the Meonitoba Cowrt of first inst-noe and he was cgainst the
Clty of Winnlpeg on all the points: Ah oppenl was brought
from his deeislon to the Court of Appeal for lManitoba and there
threc of the five judges werc in favour of the City on the
threc subsidiary pointe, that is to say, they held that the
linltse of the City for the purpose of the exemption werc the
linl¥%s as they obtained in 1881; they held thot the business
tax wae not o tax to which the exempiion onplied and they held
that the hotel was not owned by the company for railwoy purposcs
or in connection thercwith. But a najority of the Czurt of
Appeal werc against the City on the ultra vires point.

Theh two appeals were brought -each side appesaled = to
the Supreme Court of Canada. Inthe Supreme Court of Canada on
ell the points, excepting the hotel point, the judges vere
unaninously against the City of Winnipegs On the hotel point
two of the Judges of the Supreme Court, Mr. Justice Rand and
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Mr. Justice Kellock,were in favour, or would have been ln
favour, of the City of Winnipeg.

"The Gity asks your Lordships to grant them leave to
appeal from that Judgment. :

I do not think your Lordships would wish me to add any-
thing on the business tax point, because that has been very
fully dcalt with and I only adopt what ny friend Lord
Hoilshan has sald and submit to your Lordships that it is o
difficult and doubtful question of constructlon.

With regard to the other points, first of all decling with
the ultra vires point, your Lordships will sec that the facts
are set out in parcgreph 16 of the petition. They arc the
facts dealing wlth the incorporation of the company. "As to
Issue 1, the first question which arises on thls part of the
case 1s whether the respondent vhich was incorporcated on the
16th February, 1881, by letters patent under the greot scal
of Ganada in pursuance of the authority given to the Governor
by Bection 2 of Statute of Canada 44 Victoria, Chapter 1
VAn Act respecting the Canadlan Pacific Railway'! passed on the
15th February, 1881, had on its incorporation the powers of
o cormon law corporation or only such powers as would have
been possessed by a corporation incorporated by Statute for
the purpose of carrylng out the contract dated 21st October,
1880, which was scheduled to the sald Statute and approved
and ratified by 4t. (b) The said contract dated 2lst
October, 1880, was made between the Government of (anada and a
group of individuals (thereln called !the Company') for the
completion and operation of the Caonadlian Paclfic Rallway.
Sectlon 21 of that contract was in the following termg: !'The
Company to be incorporated with sufficlent powers t0 enable
then to carry out the foregoing contract and this contract
shall only be binding in the event of an act of incorporation
being granted to the Gompany in the form hereto appended as
Schedule A!",

As youwr Lordships see, 1t was contemplated that 1% should
be incorporated with sufficlent powers to enable it to corry
ount the contract,

LORD COHEN: It was apparently contemplated that it would b¢ &n
act of incorporation.

MR. CRO88: That was then contemplated. The Governor had no
powers under the prerogative to incorporate a rallway company
by genéral chorter. His powers had been cut down, as
speciflcally abridged by a specific act.

LORD ASQUITH: In gome parts of Canada is it not right to say
that a company which is incorporated by letters patent has
some of the powers of & chartered company in Englond?

IR. CRO88¢! Yes, ny Lord.

LORD ASQUITH: It is permitted to do thilngs which 1t 1s not
forvidden to do rather than linited to dolng things 1t 1is
expressly authorlased to do%

MR. CROSS: Yes., I think thie 1s a question of construction
of these rather compllieated arrangements entered into in 1881
for the creation of this body and exactly what the effect of 1%
VIO.8 e

LORD NORMAND: Eas this been the subject of judiclal decision
in Concda?
' 4.



MR, CROSS: No, my Lord. IMMr. Carson will correct nme if I an
vrong. In the Supreme Court, although all the Judges were
agalnst us on the second part of the.ultra vires polnt, on this
point os to whether the railway has all the powers of a
connon law corporatlion or only such powers as to enable it
properly to run the Canadian Pacific Rallway, the Judges were
at variance. Mr. Justice Rand and Mr. Justice Kellock took
the view that the rallway company. had not all the powers of
a connmon law corporation. !r. Justice Estey and Mr. Justilce
Oartwright considered that the railway company had oll the
powers of o connion law corporation and the other five did not
express any view on the point a2t all.

LORD NORMAND: Why did they hold it was intra vires®

MR. CROSS: Then the second question would arise. Assuning 1t
had not all the powers of a common law corporation, the
question arises whether 1t could be sald to be reasonably
incidental t0' its »ower to conduct the railway to bind itself
in 1881 forever to naintain its principal Manitoba workshops
in the City of Winnipeg. That would rcise the sort of problen
ny Lord Radecliffe referred to. Although in the Court of Appeal
in Kanitoba a minority of the Judges were in our favour on
that point, in the Supreme Court all of the Judges took the
view that 1t would be incidental to the statutory powers of
the Canadian Pacific Railwaye. I should subnlt to your
Lordships that the fallacy of the approac¢h of the Judges in
the Supreme Oourt is that the natter nust be Judged from the
standpoint of affairs pertaining in 1881l. It secme rather
ridiculous now that Winnipeg is the well established capital
of llanitoba to suggest that 1t night . be desirable t¢ renove the
workshops fron Winnipeg. That was?ﬁécessarily the case in
1881l and the petitloners desire to submit to your Lordships,
1f your Lordships give leave to appeal, that, assuning the .
rallway company has not the powers of a common law corporation,
it had not power in 1881l to bind iteelf forever to malntain
its principal workshops in Winnipeg, however inexpedient 1%
might prove in the future to do that, and that part of the
consideration given by the railway company to the City was
nugatory,ond 1% was a very substontial part of it, and therefore
the tax exemption fell to the ground.

‘ Then, ny Lords, there are the other subsidlary points.
There 1s the question whether the limits of the City of
Viinnipeg, as referred to in the documents in 1881, neant the
linits of the City as then existing or the limits of the Clty
as they might exlst from tine to time. If yowr Lordships turn
to paragraphs 4 and 5 of the petitior, there the relecvant parts
of the document are set out. Will yowr Lordships look at
paragraph 5.

LORD ASQUITH: I wonder if for ny benefit, leaving aslde the
subgldlary points, you could formulate the central polnt '
quite shortly. I think I have it, but I would like %o be qulte
SUIre «

MR+ CRO88: The question 1s whether the covenant by the rallway
corpany forever to continue its principal workshops for 1ts
nain line in the province of Manitoba within the Clty of
Winnipeg was a valid and enforoeable covenant. That, as I
have tried to explain, really raises two subsldiary lssues,
first, whether the railway company had all the powers of a
contion law corporation, in which case it could plainly, .
covenant to &0 anything, and, secondly, if it had not, whether
such a covenant was one which it had power to enter into,
fncidental to its power to cqnduct and manage the Conadlan
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Pacifle Rallway. That is what I night call the main noint.
Of ocourse, 1f the City 1s right on the main point, the
subsldlary points would not arise, because the exemption fron
taxation would fall.

Then the subsldiary points are, first, the business tax
point, on which your Lordships have already heard arguments
fron Lord Hallsham, and substantially I think exactly the
gane questlons arise on that,as far as construction is
concerned, as arlses on the Saskatchewan business tax. The
gecond subsldlary polint is as to the linmits of the City of
Vinnipeg, as to what was meant by that phrase in the relevant
docunent, and your Lordships see fron paragraph 5 (iii) that
what the railway company covenanted to do in 1881 was "with
all convenlent and reasonable despatch" to festablish and.
bulld within the linits of the City of “innipeg their
principal workshops for the main line of the respondent... and
forever continue the same®. It is the petitloner's submission
to your Lordships that there in the oovenant the limits of
the City of Winnipeg must mean the limits as existing in 1881.
The carclative exerption from taxation which the City pave,
or purported to gilve, in consideratlon of the covecnant, 1ls set
out in paragraoph 4 of the petition and that is that all
property now owned or that may hereafter be owned by the
corpany wilthin the limits of the City of Vinnipeg for ralvay
burposes or in connectlion therewlth shall be forever exempt
from taxes.

LORD COHEN:, . That might be agalnat you. It night be said that if
you lookZEhe property that nay hereafter be owned within the
linlts of the City, you have to look at the linits of the
City at the time when the question ariges.

IR. CROSS: It could be so put, but in my subnission it would be
4 curlous use of language. If the limits of the City of
Vinnipeg in the covenant have a different neaning —————

LORD COHEN: You are assuning it in your favour. It might be
relevant to take into account the wording of the exemption in
considering the meaning of the covenant, might 1t not? One 1ig
o by-law$

IIR. CROBS: Yes. They were with all convenient and reascnable
dispateh to builld within the City of Winnipeg their principal
workghops. In ny submlssion, that shows that in the covenant
at least the limits of the City must have becn the limits
at that tine.

LORD COHMEN: I should doubt that very much. Surely the principal
workshops are things that themselves may vary according to the
-anount of traffic. "With all convenlent and reasonable
despatch” means as and when the workshops are required,
Supposing the time came when they wanted to move their workshops
to another part of the City. Is it to be argued that they would
not ve entitled to do so% .

MR, CROSS: They would be entitled to du 80

LORD COHEN: Uhen the question arose whether they had fulfilled
thelr covenant, would it not be relevant to look and see waal
the 1linmits of the City of Vinnipeg were at that date?

IR, CROSS: In 1903 in point of fact they did move their p?incipal
- workshons fron where they were originally constructed wiltiiin
the linlts as existing in 1881 %o outslide, but at that Fime,
as I think I told your Lordshlps, there was an Act of the
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Manltoba Leglslature exempiing oall railvay property from
taxation, so the question did not arlse until 1948. Now 4t
has arilgen because the principal workshops are not within the
linits of the Clty as existing in 1881l. That 1s a question
of constructlion.

LORD ASQUITH: Taking paragraph 4, I suppose you would say the
word '"hereafter" qualifies property but docs not qualify the
linits of the City®

MR. CROSS: Yes; that simply qualifies property.

LORD COHEN: We are not deciding the case. We are considering
whether 1t is arguable.

IR. CROSS: May I pray in aid what I think my Lord Cohen sald
to Lord Hailsham? In the Court of Appeal in Manitoba three
of the flve judges decided in our favour on this polnt,
although it 1is true that in the Supreme Court none of then
daid. %ﬁis point, in ny subnligsion, is by no neans an easy
one. Three judges of the Appellate Court in Manitoba
decided thet point in favour of the City.

The other subsidiary pcint concerns the Royal Alexandra
Hotel and the faets are set out in paragraph 19 of the petition.
"The determination of this lssue depends on whether or not the
Royal Alexéndra Hotel ismoperty owned by the respondent 'for
rallway purposes or in connection therewith!.

"(b) The facts with regard to the hotel are stated as
folléws in the Judgment of Mr. Justice Kellock in the
Suprene Court. 'The Hotel 1g a modern high class structure
of a well Xnown type having six floors with 445 roomns
cvallable for guests. It is one of z system malintalned by
the appellant company across the country. While 1t serves to
draw traffic to the appellant's rallway 1t is not only avallable
ta the travelling public generally but serves the local
comnunity in providing sultable space for entertainment and
public functions as well as for more or less permanent gucata.
It is nlso used by the appellant to lodge employees from tinme
to time and 1t is a convenient place for the holdling of
railway conferences and passengers are at timer accommodated
thefe in emergencies. The Hotel laundry looks after some of
the laundry for the railway't.

, “(c) In the case of the Canadlan Pacific Rallway
Gorpany v. The Attorney-General for Ganada and otners, 1950
Appeal Cascs, page 122, which was doclded aiter tae hearing of
the present case in the Court of King's Bench for lianltoba
but before its hearing in the Gowrt of Appeal for lanitoba, the
Privy Couneil decided (inter alis) that the Zmpress Hotel in
Victoria,British Columbia,which ig owned and renaged by the
respondent was not part of the respondent's railway works and
undertaking connecting the Province of British Jolumble with
other Provinces within the meaning of Section 92 (10)(a) of
the British North America Act 1867 but was a separate
undertaking.

"{d} The conncction of the Royal Alexandra Hotel wlth
the respondent's railway undertoking is in yowr petitioner's
sulnission substantially the garme as that of the Empress
Hotel anhd three of the five judges of the Court of Appeal for
Manitoba (Mr. Justice Richards, Mr. Justice Dysart and Mr.
Justice Adamgon), and two of the seven judges of the Suprene
Court (Mr. Justice Rand and Mr. Justice Kellock), corsldered
that the declsion of the Privy CGouncil in the Emmress Hobel
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cage covered the present case. The other Judges however
considered that the words which fall to be construed in the
Enpress Hotel case dlffered so nuch from the relevant words in
the present case that the forner case had no bearing on the
present case.

"(e) Your petitioner submits that the Royal Alexandra
Hotel 1s not part of the respondent'!s raillway undertoking and
ls not owned by the rcspondents !'for rallway purposes or in
connection therewlth! within the meaning of By-law 148".

That, again, is a very short question of congtruction,
but it does ralse the question of how far your Lordships!
declision in the Empress Hotel case reclly went. Your
Lordshipes undoubtedly held that the hotel, which wag I think
substantially in the same position as the lLiotel in this case,
was not part of the rallway undertaking of the Cancdian
Pacific Nailway dbut was a separate undertaking. In point of
fact, of couwrce, the Canadian Paciflc Rallway in 1881 ————-

LORD NORMAND: It seems to me as regards points 3 and 4 that they
arc really of little importance except in relatlon to the
other questions ralsed in thc case. They are very ninor
matters, are they not? If you were tc be allowed leave %o
appeal on the first two matters, any additional argument
connected with the third and fourth points would not toke
nuch time®

MR. CROSS: I think that 1s so. Of course, they are no <doubt
finaneclally of sone importance.

LORD NORMAND: - They may be, but that is not a very conclusive
natter on o question of giving leave to appeal. It would be
muchh more important to consider what their effect would bc on
the duratlon of the proceedings in the appeal.

iIRe CROS8: I do not think they would take up a great deal of
time. As to Issue 4 undoubtedly your Lordships would have to
consider the preclse effect of your Lordships! decision in the
Empress Hotel case. They are questions of construction which
are roasonably short questions.

LORD NORMAND: They are not of great public importance in then~
selves?

MR. GROSE: Not standing alone.

LORD NORMAND: They dorive such ilmpcrtance as they rave ontirely
fron connection with other points in the case®

JR. CROSS: Yes. Ve have the business tax point..

LORD RADCLIFFE: The Supreme Court 4id not give new congideration
to the question?

MR. CROS8: A few days before they had declded the Saskatchowan
case and they saild there was no distinetion and, in my
subnission, rightly sald so.

LORD RADOLIFFE: If the other case were allowed to come here }t
would not be unreasonable to allow yours to come too for the
sane reason.

LORD NORMAND: I suggest that you confine your argument now %o
the flrst point in its twe hranches.
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MR, CROSS: If your Lordship pleases. May I come back to

paragraph 16 of the petition? Dealing with the questlon of
whether the railway company have all the powers of a comron
law corporation, the contract, which was dated Z2lst October,
1880, provided, cs is set out in sub-paramraph (B): "The
company to be incorporated with sufficient powers to enable
then to carry out the foregoing contract and this contract
shall only be binding in the event of an act of incorporation
being granteito the company in the form hereto oppended as
Jchedule A,

Clause 4 of Schedule A, vhich I think is the materilal
clause, is in the following terma: "All the franchlses and
powers necessary or useful to the company to enable then to
carry out, perform, enforce, use, and avail themselves of
every condltlon, stipulation, obligation, duty, right, remedy,
privilege and advantoge agreed upon, contained or described
In the sald contract are horeby conferred upon the company.
And the enactment of the speclal provisions hereinafter
contalned shall not be held to impalr or derogate fronm the
generallty of the franchises and powers so hereby conferred
upon then'. There again ig the reference back to the powers
under the contract.

Then we cone to the statute which was passed in order
to give effect to the contract. "Section 2 of the statute
referred to in sub-paragraph (A) hereof was in the following
terma: 'For the purpose of incorporating the persons mentioned
in the sald contract, and those who shall be associated with
then in the undertaking, and of granting to them the powers
necessary to enable them to carry out the said contract" - I
call your Lordships' attention to those words - "according
to the termsthereof, the Governor may grant to then in
conformity with the sald contract, under the corporate nane
of the Canadian Pacific Rallway Company, a charter conferring
upon them the franchises, privileges and powers embodlied in
the schedule to the sald contract and to this Act appended,
and such charter, being published in the Canada Goazettess..
shall have force and effect as 1t if were an Act of Parllanent
of Canada, and shall be held to be an Act of lncorporation
within the meaning of the sald contract'.

Your Lordships see the very cxtraordinary posltion that
was @reated. The Governor at that time had no power under any
prerogative to incorporate a rallway conpany as a chartered
sorporation at all, This Act, of course, gave him a special
pPovrer to incorporate the Canadian Pacific Rallway by Roval
Carter, but 1t is the submisslon o: the City to youwr Lordships
that the body so incorporated had not all the povers of a
‘chartered corporacion because the power under vhich the
Governor acted, and he had no power save what was glven him
by the statute, said it was for the purposes of incorporating,
the persons mentioned in the contract and of granting to then
the powers necessary to enable then to carry out the contract.
There 1is a reference baock in the Act to the contract and your
Lordships see at the end of the section that it was sald that
the charter should have force and e’fect as 1f 1t werc on Act
of Parliament of Canada and should be held to be an Act of
incorporation within the meaning of the contract. If in fact
the railway had been incorporated by Aet of Parliament which,
o@ Lord Cohen pointed out, is what was obviously originally
intended, it can hardly be argued that 1t had any powers
other than such nowers aos were referred to in the contract,

In our submission,the fact that 1t was actually incorporated
by Royal Charter made in these circumstances really no
difference at all, because the charter, it was sald, was to have
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the same effect as if it was an Act of incorporation within

the meaning of the contract and the company was only to have

the powers necessary t0 enable them to carry.out the contracts

At all events, I do not think I need on this point do more

than convince your Lordships that it is an arguable and

difficult question and 2 question on waich two of the Jjudges

of the Supreme Court were in owr favour, that 1s, as to o
whether this bedy had all the powers of a common law corporation
Of course, that is an important question not only in this case
but, perhaps, in many other cases.

I do not know whether your Lordships would like ne to
refer to the Jjudgnent of Ir. Justice Kellock whlch was in
Tavour of the petitloners on this point and sets out his
reasons for that conclusion. I would like to refer to page
6L of the Reasons for Judgment. At the last paragroph Mr.
Jugtice Kellock says: 'With respect to the question of
capacity, I agree with the conclusion of lMr. Justice Richards
and Mr. Justioce, Dysart that the appellant has.not the powers
of 'a common law corporction. Appellant was incorporated by
letters patent under the Great Seal issued pursuant to
Scction 2 of the Statute of Canada, 44 Victoria, Chapter 1,
assented to on February 15th, 188l. The statute approved of
o oontract dated October 2lat, 1880, for the construction of
'The Canadien Pacific Rallway! as described in the Act of 1874,
37 Victorla, Chapter 14, in part by the Company and in part
by the Government, the whole of which was to become the
property of the Company, which obligated itself forever there-
after to 'efflolently maintain, work and run' the sane.
Poroagraphs 21 and 22 of the contract read as follows: ¥3Ll.
The company to be incorporated, with sufficlent powers to
enable them to carry out the foregoing contract, and this
contract shall only be binding in the event of an Act of
incorporation being granted to the company in the form hereto
appended as Schedule A. 22. The Rallway Act of 1879, in s0
far as the provisions of the same are applicable to the
undertaking referred to in this contract, and in so far as
they are not inconsistent herewith or inconsistent with or
contrary, to the provisions of the Act of incorporation to be
granted to the company, shall apply to the Canadian Paclfic
Rallway!., The schedule referred to in paragraph 21 cbove
provides by paragraph 1 that certa'n individuals, 'with all
such other persons and corporatiuns as shall becorie shareholders
in the company hereby incorporated, shall be and they are
hereby constituted a body corporate and politic,. by the name
of the '"Uanadlan Pacific Railway"'. Paragraph 4 reads os
follows".  That ig the paragraph T have read. "'All the
franchlses and powers nevessary or useful to .the company to
enable them to carry out, perforim, enforce, use, and avall
themselves of, every condition, stipulation, obligation, duty,
right, renedy, privilege, and advantage agreed upon,
contalned or desoribed in the said contract, are horeby
conferred upon the company. And the enactment of thoe spceldl
provisions hereinafter contained shall not be held to impair
or derogate from the generallty of the franchises and powers
80 hereby conferred upon them!. Poragraph 17 contains
proviglons gimilar to paragraph 22 of the contract, and by
paragraphs 18 to 23 inclusive, certaln sections of the
Consolidated Rallway Act are varied in thelr specific application
to the company. The schedule, in subsequent sections, bestows
further specific powers.

"With respect to the enacting provisions of the statute

itself, Section 2 reads as follows: !For the purpose of
incorporating the persons mentioned in the said contract, and
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those who shall be assoclated with them in the undertalking; |
ond-of granting to them the powers necessary to enable them fo
carry out the sald contract according to the terms thereof,

the Governor moy grant to them in conformity with the said
contract, under the corporate name of the Canadian Pacifile
Rallway Company, a charter conferring upon them the

franchiseg, privileges and powers embodied in the schedule

to the said contract and to this Act appended, and such charter,
being published in the Cjneda Gazette, with any order or Orders
in Council relating to it, shall have force and effect as 1if

it were an Act of the Parliament of Canada, and shall be held
to be an Act of incorporation within the meaning of the sald
contracti.

"The appellant contends that in the change from the
nmethod of incorporation provided for by the contract, namely,.
by special Act in the form of the schedule appended to the
contract, to the method provided for by Section 2 of the
statute,  nanely, by letters patent under the Great Seal,
Parlioment had in mind the declscion in Ashbury v. Riche,

Law Reports, 7 House of Lords, page 653, declided scme six
Years earlier, and intended that the ambit of the powers of
the appellant company" - of course, the company were the
appellants in the Supreme Court ~ "should not be restricted

in accordance with the principle which had been appllied in
that case, but should be those of a common law corporation.
Appellant gtresses that the letters patent recite that they
are granted not only under the authority of the Speclal Act,
but also under the authority of 'any other power and authority
whatsoever in us vested in this behalf'!, and counsel rcfers to
the Judgment of the Judicial Committee in the Bonanza Creek
case, 1916, 1 Appcal Cases, page 566,

"As stated by Viscount Haldane in the course of hlg
Juégment in that case, the question thus raiced is simply one
of interpretation of the language employed by Parliament. The
words employed, to which the corporation owes its legal cxist-
cnce, nust have their natural meaning, whatever that may be.
Their Lordships, after tracing the prerogative power as to the
incorporation of companies by the Governor-General and the
Lieutenant-Governors respectively, considered the questlon
whether there was, in the case before them, any legislation
of such a character that the powe. to incorporate by charter
from the Crown had been abrogated or interfered with to the
extent that companles so created no longer posgsessed the capa-
city which would otherwise have been thelrs. Reference 1is
made to the act of 1864, 27-28 Victoria, Chapter 23, which
authorised the Governor to grant cha. ters for incorporation of
companies for certain purposes named in the statutce. Seotion 4
provided that every company so incorporated should be a body
corporate !capable forthwith of exercising all the fumctions
of an 1ncorporated company as if incorporated by a Speoial
Act of Parliament!. .

"Their Lordstips construed this provision as encbling,
and not as intended to restrict the existence of the company
Tto what could be found in the words of the Aqt as distingulshed
from the letters patent granted in accordance with its
proyisions, They therefore held that the doctrine of
Ashbury v. Riche does not apnly vwhere the company pupports

to derive 1%s existonce from the act of the Soverelgn and
not nerely from the words of a regulating statute.

"It 1s to be observed that the Act of 1864 and the
Dominion and provincial Companles Acts in question in the

Bonanza case were each enacted g% a time when the prerogotive
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power to incorporate wes unaffected by othér lexlslation.

In the case at bar, however, when the Act of 1881l was pagsed,
any power to incorporate a company for the construction and
vorking of rallways by virtue of the prerogative, had pre-
viously been cxpressly abrogated by Scction 3 of the Joint
Stock Companies Act of 1877, 40 Victoria, Chapter 43, and
prior thereto by Section 3 of the Act of 1868, 32~33 Victoria,
Chapter 13. Accordingly, the language in paragraph 1 of the
letters patent, so much relied upon by counsel for the
appellant company, nanely, 'and of any other power and
authority whotsoever in us vested in this behalf'!, is
meaningless, thore being in 1881 no povier vested in the
Governor-~Gencral in Council with respect to the incorporation
of a rellway company, opart from that bestowed by the statute
of 1881 itself. ‘One nust thercfore find in that Act, or not
at all, an intention to revive the prerogative for the
nurpose of the incorporation of the appellant company!. The
learned judge considers Attorney-General v. De Keyscr'!s Royal
Hotel.

He goes on: "Before considering the language of the
statute, it is not irrelevant to observe that had it been the
intention of Parliament to create the appellant company with
the powers of ¢ common law corporation, one would have cxpected,
at that date at least, that something in the nature of express
language would have been used. That the declsion in Aghbury v.
Riche had nothing to do with the form of Section 2 of the
statute is, I think, indicated by the provisions of Sectlons
14 and 15 of the Oanadian Pacific Railway Act of 1872, 35
Victoria, Chapter 71, which moke provision for incorporation by
lettors patent, in the circumstances there mentioned, of a.
corporation for the construction and operation of thec rallway
later to be the subject of the contract with the appcllant.

In the case of thesc sections, it is not possible, in ny
opinion, to say that by the letters petent so cuthorilsed,
o common law corporation would have emerged.

"iorcover, in nmy opinion, it 1s not possible to
conastruc Section 2 of the statute of 1881 as enabling in
relation to a co—exlstent power to incorporate, e¢xisting
apart from the statute. Such a power did not then exist.
Further, the authority given by Section 2 of the Act of 1881
for., the purpose of incorporating tne persons named in the
contract, and of granting to thenm !the powers necessary $0
cnable them to carry out the said contract according to the
terns thereof!, was to grant to them 1in confornmity with the
sold contract! o charter conferring upon them 'the fronchises,
privileges and powers cmbodled in tl.e schedule to the sald
contraoct?,

. ¥Pausing there, I find nothing in this lahguage which
operates to constitute such letters patent, letters issued bY
virtue of any royal prerogative or any authority apart frgm‘the
statute itself, and in ny opinion, the follovwing 1anguage‘ e

LORD NOR#IAND: It is certainly a very unusual procecding, making

8 stmtute of incorporation by charter. What the result is it
ls very aifficult to saye.

R, CROS8: Your Lordships have this, that two judges of the

Supreme Gowrt were in our favour on that point, two of then
were ogoinst us and the others did not express a concluded
opinion on the point. ‘I do submit that it is a point of. o
grecat general importaonce, whether thls body has 211l the powers
of o conmon law corporation.
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LOARD NORIIAND: That 1s only of general importance because of the
‘wildespread agtivities of the Canadian Pacific Railway-

IR, CROSS: Yes. I do submit that that issue and the issuc as
* %o the business tax are both matters of great lmportance and
considerable difficulty.

The other two points I do concede are points of ninor
importance, elthough ny submission is that they arce questions
of difficulty on construction.

LORD NORIIAND: They arc scarcely of general importance.

Ma. CR0098: No, I concede that. If your Lordships were ninded
to pive leave to appeal by reason of the two main pointe, I
would have submitted that the two minor points might be dealt
vlth at the same time. I do not know whether your Lordships
would wigh me to read any more of what Mr. Justlee Kellock
sald. I think what I have rcad indicates that the point 1s
ong 9f very consldcrable difficulty.

MR. CARS0N: On the first main point, that is, vhether the
agrcement for tax exempbtion is valid and binding, youwr
Lordships are, perhaps, avare from something that has Dbcen
rcad that the by-law setting cut the cxzomption agreenent was
declared to be legal,binding and valid by a speclal enactment
of the legislaturce of Manitoba in 1883 and until the present
action was brought in 1948 the validity of this agreenment has
never bveen questioned by the City. I quite agree that fron
1900 to 1947 the City was not in a position to tax, but 1t was
in o position to tax from 1881 to 1900, a period of nearly 20
yearse

The nain contention of the City in respect of this
question is that the railway company had no power to enter
into the agreement. In the Canadian Courts the trial judge,
four judges of the Court of Appeal and seven Jjudges of the
Suprene Gourt of Canada have held that the rallway company had
the power and that, acecordingly, the cgreement —as valld and
binding. It is quite true that their Lordships, lIr. Justice
Tstey and Mr. Justice Cartwright put it on the basls that we
had the powers ¢f a common law corporation, but the other five
Judges who upheld the power put it on the basls that, assuuing
we were o statutory corporation, the thing was broad enough
to give ug power to enter into this agreement. Ir. Justlce
Rand and Mr. Justice Kellock proceeded in thelr judgments on
the assunption that there was no pc~or to repudlate or, rather,
held that the City could not repudiute this agreement, having
cnjoyed the benefit of it for almost 7C years.

LORD COHEN® That cannot be right. I aid not think that was
quite how they put it. You cannot make a thing intra vires
if 1% 1is ultra vires by doing that. I thought They put 1%
on the ground that 1t was reasonably incidental to the povers
expregsly conferred.

IR, CARSON: Itr. Justice Kellock seys that if he had %o g0 tg
that point, what was laid down in the cases had %o be kept in
nind. I an saying that out of 15 judges in Canada only one
judge, IMfr. Justlice Dysart, had held that the exemptlon s———-—

LORD RADCLIFFE: You could say that if the contract was not

legally binding they had had 70 years of performance of 1t
vhich night provide scme consilderation.
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LORD COHEN: The answer night be that you have had 70 years
exermtion.

IR. CARSOI* Yes, my Lord, but we have given them 70 yoars of
very good consideration, we think. Our whole plan for
Ifanitoba was brought cbout in 1881 and this was a very large
contract.

LORD ASQUITH: You are saying that of 15 judges only onc 4id
what? '

MR. CARSON: Only one held that the cxcemption was not available
to us.

LORD COEEN: He was against you on all grounds?®

. CARSON® He was against us on all grounds, on that point,
certoinly; but he is the only one.

My friend has read from the Judgment of llr. Justice
Kelloock and I would like to read a brief extract from the
Judgnent of IIr. Justice Locke on this first point because his
is the judgment that examines the question, perhaps, at
grcater length, At page 8 he says! "In the view I toke of
this nmatter, it is unnecessary tce declde whether or not the
Canadian Pacific Raillway Company is vested with the powers of
a common law corporation. I think that, if 1t be assumed for
the purpuse of ~rgument that the powers of the Coupany are
simply those 1t would possess if the incorporation had becn
by statute and the terms of the letters patent contalned 1in
thot statute, to enter into the bond and covenant was within
thosc povicrs.

"By the contract of October 2lst, 1880, which was
approved and ratified by Chapter 1 of the St~tutes of 1881,
the contractors assumed the vast obligation of building the
major portion of the proposed railway through a country ,
largely unsettled and following a route only generally defined
and thereafter together with those portions of the proposged
road to be constructed by the Government, to: !thereafter and
forever efficicntly maintain, work and run! the rollway®.
Then he refers to certain terminal polnts that «re unimportant.

Further down the page he goes on: "By Sectlon 21 of the
contract, the company to be incorporated was to have !'sufficlent
powers to enable them to carry out the foreszoing contract!) and
1t was apparently realised that wide powers must be glven to
the proposed Company to enable it tc¢ advantageously carry oub
its terms, It vas, in my opinion, for thile reason that Section
4 of Bchedule A to the contract was expressed in such wide
language". That 1s the section my friend read fron his
petition about powers that were necessary or useful. "It 1s
clear that when the contract was signed, that the proposed ‘
incorporation was to be by an Act of Parliament which, I think,
explains the very broad powers described in paragroph 41,

Then he refers to sone of the same natters which Ire Justice
Kellock referred to.

May I go to page 11 to the continuation of his reasoning:
"The comment of Lord Selborne on tie Gecision of the House of
Lords in Ashbury Railway Co. v. rilche, in Attorngy-General V.
Great Esnstern aoilwoy Co., 188G, o Appeal Ceses, poge 470, &%
page 478, is thnt the doctrine of ultra vires as explained in
the earlier case is to be mointained but that it should be
rensonably understood and applied and that whatever fay falrly
be regarded as incidental to or .consequential upon those things
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vwhich the leglslcture has authorised ought not, unless
expreossly prohibited, be held by Jjudiclal construction to be
ultro vircs. Therc ls nothing in the letters patent or in
the Act of 1881 which prohibited the r~ilway company fron
entoring into such a covenant as the one here in questlon.
It was, in the language of Scotion 4, undoubtedly 'useful!
to the company %c enable it to carry out its contract to
construct the raillway and thereafter to opcrate it in
perpetulty to give such a covenant, in order to obtain such
cxtensive financial assistance and oxemption from nunicipal
taxation". He 1s referring %o the covenant to kcep tie
principal workshops for Manitoba in Winnipeg, He says that
is undoubtedly a uscful thing to enable them to work the
rallway efficiently for ever. "In ny opinion, the
contention that it was beyond the powers of the Canadian
Pacif%c Raillway Company to enter into the bond and covenant,
foils',

Then Mr. custicc Estey and lr. Justice Cartwright
base their Jjudcments on the view that we had the powersd of a
comnion law corporation, because while it is quite true that
thers was a statute which prohibited the incorporation of
rallways by charter, Ly letters patent, the submission we have
put forward is that all this statute 4id was to rid us of the
impedinent of the other statute and thils statute merely
empowered the Governor to 4o something which without power he
could not do, to carry through a choarter withthe great seal on
it, which was thc gource of our incorporation. Mre Justice
Egtey went on to say this: "Even if I am wrong on the view
of the company having the powers of a common law corporation®
~ and he proceeds to follow a line of reasoning sinllar fo
that of lfr. Justice Locke and says 1t was undoubtedly useful.
to this company to get o perpetual tax exemption when 1t had
the obligation to operate this roilway forever across Oanadae
I will not refer to that in detall.

I should like to refer to the judgment of Mr. Justlce
Kerwin on this point. It is very short and it expresses the
view not only of himself but of the Chilef Justice of Canada,
Mr. Justice Taschereou and Mr.. Justice Fauteux. The Judgnont
beging at page 85 and in the middle of page 87 he says: "On
this first point I find 1t unnecesaary to determine whether
the commany", thot should be, instead of "City", "was o
Incorporated by Royal Charter and hence had all the powers of a
natural person, and therefore 1t is inadvisable to say any-
thing upon the subject. The enumerated powers of the corpany,
which aspear in the reasons for juigment of several of the
nenbers of this Court, and in the reasons for Jjudgment 1n the
Gourts below are sufficlent in my view to authorise the )
corpany to do as it agreed, and as was subsequently carried
out?, He then refers to a declsion that is not applilcable.

Mr. Justice Kerwin puts 1t in that short way because he

took the view, locking at the enumcrated powers, that 1} really

d1d not need any elaborate reasoning because of the word
"useful', That was elaborated in greater detail by Mr.
Justice Locke and Mr. Justice Egteye.

Iy Lords, my submission is this. It matters not for
this case whether we have the power as a common law
corporation or whether we have the power by virtue of the
enunicration in the charter. From whatever source we,get.u
our power, except for lUr, Justice Dysart, the exerptlon has
been assured and 14 judges have held that the cxemptlon is
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avallable to us, with Mb. Justice Rand and Mr. Justlcc

. Kellock adopting different rcasoning but reaching the sane
sonslusionand maintaning the excmptions I also ask your
Lordshipd to XZécp in mind on that point that we have the
trial judge, the Chief Justice of Manitoba, Chief Just% %ﬂi :
McPherson, Mr. Justlce Coyne and Mr.Justice Adamgon.al 9 #atl
we had that péwer because we had been incorporated by letters
patent under the great secal.

LORD ASQUITH: %Yherc does the word "ugeful' cone in- firon®
MR. CARSON: It is quoted in the pctition on page 5, parasrooh 16,
LORD ASQUITH! It cones in Schedule A%

IM. CARSON: ¥Yes., They put that beside the obligation of
perpetual operation of this rallway and say that it was useful
to get a good tax exemption in Tinnipeg. In my rcspectful
subniggdon; having in nind the prinelples referred to in the
Drily Telegraph ocase which I referred to earlier there 1s no
adequate pround for doubting the result reached in my favour
on that point. I Have to accept my Justice Dysart, and, of
course, Mr. Justice Rand and Mr., Justlce Xellock rcoched the
gane conelusion by a alfferent line of reasoning.

Ag to the City limits point I say very little,beccause

therc I have; as my friend pointed out, a unanimous Judgnent
of nine Judges of the Supreme Court. Mr. Justice Kellock in
his Jjudgment sald it 1s a point without merit and then he goes
on to say that 1% 1s not even aplausible contention. I think
I should briefly say something %o indicate why, in our subnission,
his Lordship 1s right in saying that it i1s not o plousible
gontention, On that point we have 12 out of 15 Judges in our
favour, nine of then Lelng judges of the Suprene Court of
Oanadas

~ Apart from the question of construction as to Hwithin
the City limits" their Lordships in the Suprene Cowrt did go
on to say: M"If ambigulty is suggested we are entitled to
lock at the subsequent behaviour of the parties and we have
had the conaistent conduct of the City from 1881 td 1900 of
recognlsing as area after area was brought 1n' —————e

LORD COHEN: Is that not a rather dangerous argument? It has
been sald that the subdequent conduct of the parties ought not
to be looked at.

IIRe CARGON: It is an argument I do not go to, because in ny
subnisgion there lg no amblguity.

LORD ASQUITH: If you et a preceding course of conduct 1t may be
that that can be looked at. The other way round, ex post
facto, it is not so clear.

IRe CARSON® My lerd, certalnly we have had it laid down in the
Suprene Court of Canada that in a case of amblgulty in a
natter of construction one c¢an look at the subsequent conduct
of the two partles to the agreenent as a helpful clue to
resgolve the anblgicus matter. I do not have to go to thab.

I say it 1s not ambiguous. The other side were saylng, "It 18
clecrly my way! and we were saying, "It is clecrly my ways.

There 1s one case in the Suprene Court of Canada o
waleh I attach importance on this particular points It was o
cagé in 1900 between the same parties, the City of Winnipeg
and the Canadlan Pacific Rollwaye It is reported in 30,
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Suprene Court Reports at page HbB8. That was a case which
arose towards the end of the last century in which o question
was ralsed as to the construction of this very exemption.
agreenent., The question there was whether school toxes

were municipal taxes within the meaning of the exemptilon.

The Oity was contending in the Supreme Court that school
taxes did not conme within the oxzemptlon and they were not
municipal toxes. They dild not contend, as they could have
contended, that in any event the exemptlon did not apnly to
gchool taxes in the very considerable areas that had bheen
atded to Winnipeg since 1881l. The Supreme Court by o
unanlnous Jjudgment held that the school taxes were within
that exemption. That was a case dealing with the nuch larger
Winnipeg of 1900 than the smaller original area in 1881.

I do subnit, with respect, that it 1s inconceivable that if
the CLlty considered there was any nmerit in the point now put
forward 1t would not have been ralsed in that case, becausc it
would have saved a very substantial sum of money in respect of
the school taxes which were held to be exempte

There 1s one other natter on the point and that is a
pagsage, again on the point which I am saying is not a
plausible contention, at page 50 of the judgments. Mr. Justlce
Estey nakes this observatlont "It isg slgnificant that between
the possage of by-laws 148" — that is the one of 1881 -~ %and
195 the area of the Clty of Winnipeg was more than doubled.
By-law 148 was passed on September 5th, 188l1. The
legislation providing for the enlargement of the City
boundaries was ssgented to on May 30th, 1882. About five
nonths thereafter, on October 30th, 1882, by-law 105 was
passed anending by-law 148. Therefore, the amendnent to0 by-
lawr 148 contained in by-law 195 was passed at a time when the
extension of the boundaries would be present to the minds of
the Mayor and the Council of the City. If, therefore, the
partles had intended in their contract, as evidenced by
by-law 148, that the words 'within the linits of the City of
Tlnnlpeg' neant the linlts as they then existed, and those
linlts only, the possibility of misunderstanding and the
desirability of clarification would have been equally present
to thweir ninds when amending by-law 148 by .the passing of
by-lfw 195. In these circumstances, had it beea intended that
the, gontract should forever apply only to the limits as fixed
at the date of the contract, sapt words would have been A
Ineluded in by-law 195 to give expression to that intention®.

Then on page 52 the learned Judge refers to the fact
that in 1903 the rallway company, ac my friend Mr. Cross
Dentioned, noved their principal workshops out of the
orlginal Winnlipeg and he points out that as far as the
record discloges the C1lty is now for the first time
complaining of that as something that constitutes a breach of
thedcondition. He then zoes on to deal with the subscquent
conduct,

, Hoy I refer to a line or two of Mr. Justice Kecllockls
Judgment on this point at page 7™ He sayss "It is next
argued for the respondent that the obligation to maintaln
the workshops and stoekyards 'within the City of Tinnipog!
neans within the linmits of the city as they existed at the
date of the by-law, and that the removal of the workshops in
1903 from their location within the original city to o
location outside that arenc but within the 1limits of the ,
clty at the time of removal, was o breach of controct. It is
contended that even if this did not put an ond to the ,
excmption in toto, no lands of the appellant company outside
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the existing linits at the date of the contract are entitled
to th? exemption. In my opinion, this contention is without
merith,

Ee develops his reasoning on that and on the next page
at line 9 he says: "That that 1s not even a plaugible
contention is, I think, borne out by reference to the firs?t
recital of the by-law, which 1s as follows: !'Whereas 1t 1is
desirable that a line of railway southwesterly from tne City
of Winnipeg, towards the westerly limit of the provinoe of
Manitoba, through the Pembina Mountain Distriet should be
bullt for the purpose of developing and advancing the traffic
and trade between the Clty of Winnipeg and the Southeorn and
South Western portions of the province!. When one looks at
the words !'the City of Winnipeg' where they secondly appear
in the above recital, it is plain, in my opinion, 2os in the
case of paragraph 8, thot the clty spoken of there, wilth
respect to which traffic and trade was t0 be 'developed and
advanced!, meant the Olty of Winnipeg as it should fron time
to time develop and expand'.

I do adopt what ilr. Justice Kellock said, and I think 1%

is fully supported by his reasoning, that not only is it a point

without merit but 1t is not one that is even entitled to the
adjective "plausible'.

LORD ASQUITE: I suppose if one wrote a book and entered into a
contract with regard to the copyright, glving the right to
publish throughout the Britlsh Empire throughout the next
20 years, you take the chance of the British Emplre expanding
or contracting.-

MR, CARSOI: Yes.
LORD ASQUITE: One knows that cities do enlarge.

IIR. CARSON: Yes. The thing about this case is that the
Canadlan Pacific was coming into this relatively little
developed area in 1880 and it was bound, by the very presenac
of this trans-continental rallway, to cause expanslon.

On the question of thc hotel and restaurant, as ny Lord
Normand pointed out, 1t does not raise any question of law of
videspread importance. It relates only to that hotel and
applies to that particular hotel in Winnipeg. There 1is no
other hotel affected by that. The trial judge, two Judges
in the Court of Appeal and seven judges in the Supreme Court
held that i1t came within the exempti.n, Two of the judges in
the Court of Appeal held, having regard to the Empress Hotel
decision of your Lordships! Board, that the hotel 1n Winnipeg
did not come within the exemption. The other judge who arrived
ot the sane result did not do so as a matter of interpretation,
not thinking he was bound by the Zmpregs Hotel decision. In
the Supreme Court of Canada none of the nine judges, even as I
read the Judgment of Mr, Justice Kellock and Mr. Justlce Rand,
neld that the question was concluded by the judgment of your
Lordships! Board in the Empress Hote. case, but Mr. Justlce

Kellook, and Mr. Justice Rand concurred, took the view that this

hotel was in the nature of a separate business and his view was
sinllar to the view the Judicial Cornittee took regarding the
Zmpress Hotel when they held that it could not be consldered as.
part of a rallway connecting one province with another within
the head of Section 92 (10Xa).

The question with respect to the Royal Alexundra Hotel
is entirely different to the gquestion in the Empress Hotel cese
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becausc here the question is whether the Royal Alexandrea
Hotel is owned by the ocompany, looking at the exemption
clause, for rallway purposes or in connectlon therewlith.

In the Empress Hotel case the question was whether the hotel
was part of the railway as that word is used in Section 92
(10) (&) of the British North America Act, so as to bring it
within the Dominion legislature rather than the »nrovincial
legislature. The decision that the Empress Hotel was not part
of the railway within the meaning of the British North
America Act 1s, in ny submission, not at all conclusive and it
is hardly relevant to the question, and I say that, with
respect, because of the view of Mr. Justice Kellock, with
respect to the Royal Alexandra Hotel.

May I turn to Mr. Justice Locke's dlstinction of the
Empress Hotel cose at page 20 of his judgment?® He says at
the beginning of the second paragraph: "It has been
contended in argument that the declsion of the Judiclal
Committec in Canadian Pocific Rallway v. Attorney-General
for British Columbia, 1950 Appeal Cases, page 122, affcects
the matter, but I think that this is not so. The issue ln
that litigection was as to whether the hours of work of the
employees of the Empress Hotel in Victorila, owned and
operated by the present appellant, were regulated by The
Hours of Wori Act of British Columbia. Three questlons were
consldered on the appeal: the first of these was raised br
the contention that the Empress Hotel being an integral part
of the railway system of the company and its activities having
become such an extensive and important element in the national
economy of Canada, the regulation of 1ts activities did not
come within the class of matters of a local or private nature
comprised in the enumeration of the clasges or subjedts
asgigned by Section 92 exclusively to the legislatures of the
provinces, so that Parliament was entitled under the general
powers conferred by the first part of Secticn 91 to regulate
its affairg; the second wus as to whether the hotel vag part
of the appellamntts rallway works and undertaking gonneoting
the Province of British Columbila with other provinces and
thus within the exception contained in head 10(r) of Sectlon
92; the third was as to whether the hotel, as part of the
company's railway systen, fell within head 10(c) of Sectlon
92 as a work which had been declared by Parliament to be
Tfor the general advantage of Cancda or of two or mnore of 1its
provinces. All of these questions were decided contrary to
the contentions of the rallway company. None of them appear
to ne to bear upon the present natter which, os I have sald,
1s simply one of the construction of the particular language
of the by-law.

"For these reasons, I think the Royal Alexandra Hotel
property 1s entitled to the exemntion provided for by the
Wy-law and which 18 enjoyed by other propertiecs of the .
company within tho present 1linits of the City of Winnipeg owned
for raillwey purposes or in connection therewlth”.

Without reading 1t, I would draw your Lordshlps!
attention to the fact that at page 55 Mr. Justice Estey
points out similar distinctions between the two cases.

I shotild pause to say this, I would submit that if a
sinilar question came up under the British North America Act
as to the legislative jurisdiction over the Royal Alexandra
Hotel, then we would have a binding decision, but likewise
I would submit that Aif in Viector ia we had a similar exemption
clouse to what we have here the Empress Hotel would have been
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exenpt as being a hotel owned for rallway purposeg or owned

in connection with railway purposes. That question, in ny
submission, 1s one of construction and one of fact. Accordingly,
the answer, apart from the question of construction, 1is malinly
dependent upon the evidence given at the trial. May I read
one short passage of Mr. Justice Locke's summary of the
evidence, because nmy friend read from some other passages
sumnarising the evidence? I think this is probably a little
fuller summary. It is at page 18 at the beginning of the last
paragraph. Mr., Justice Locke has just put the questlon as to
whether 1t is for rallway purposes or in connection therewith.
"The Royal Alexandra Hotel 1s built on railway property ot the
corner of Higgins Avenue and Main Jtreet, in the City of
Winnlpeg, and is physicelly connected with the railway
statlon. Part of the station bullding itself is used by the
Royal Alexandra Hotel as a coffee shop which provides neals

to the travelling public and railway employees. The hotel

was originally constructed in 1906 and considerably enlarged
in the year 1914. According to Mr. Uilliam Manson, Vice—
President of the Prairie Reglon of the railway company, the
rallway uses the hotel services of this hotel extensively.

All linen from the sleeping and dihing cars is laundered in
the hotel laundries". Winnipeg is the halfway point and it
enables the train to carry that much less linen if they can
get 1t laundered halfway across.

"Accommodation 1s furnished to extra sleeping and
dining car conductors and dining car crews during perilods
of heavy trafflc, meals are provided to these employees and
gome rallway conferences and staff meetings are held there.
In the same manner as the other hotels operated by the
railway company in Toronto, Regina, Calgary and elsewhere,
the Royal Alexandra Hotel provides food and lodgling for the
travelling public. Speaking generally of all the railway
company's hotels, Mr. Manson said that they have been
established for the traffic that they would draw to the
rallway and that it 1s considered essentlal to proper
rallway service to have an adequate hotel system. The Royal
Alexandra, however, does not restrict 1ts activitles to those
avove described but is used by the general public, irrespective
of vhether they are making use of the rallway's other facilitiles:
balls and entertainments are held there and other public
functions.

"The questlion 1s simply one of construction of the
language of the by-law. While the hotel 1s clearly not used
excluslvely for railway purposes or in connection therewith,
to the extent that it furnishes lodging and meals to persons
other than those travelling on the rallway and 1ts facilltles
are used for functions unrelated to any rallway activity, I
do not think this affects the matter to be decided. The
rallway commany was, &t the time the by-law was passed,
empowered by Section 4 of its letters patent to carry on such
cctivities as might be useful to it to enable it to carry out
1s obligations under the contract. The evidence of the
wltness Manson 1s not contradicted. The operation of railwaey
hotels, where the station and the hotel are incorporated in
one building, 1s commonplace in England and has been for a very
long time. I think Section 4" - that is the “"useful"
section - "empowered the railway commany to maintaln and
operate hotels in connection with theilr railway actlvitles
if i1t was considered that this would assist the development of
1ts railway properties and the discharge of its obligeation
to operate the Canadlan Pacific Railway in perpetulty. The
language of the by-law is not that the properties exempted
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wore those then or which might thereafter be ovmed
eXxcluslvely for railway purposes or in connection thercyith,
and I think the language should not be construed in a nonner
80 restricting it', He then distinguishcs the IZmmrcss Hotel
Cas0.

Then Mr. Justice Estey, who reaches the sane
concluslion, points out in addition that the exermting clause
did not say that it nmust be owned exclusively for railway
purposes or exclusively in connection with railway purposecs.
It 28 , '"owned for rcilway purposes or in conncetion there-
with'", That is the view of !r. Justice Locke and thec other
Judges, except Mr. Justice Kellock.

I do not wish to say. anymore on that point except to
conclude it by pointing out that on that evidence and on the
construction that has been put.on it, this hotel was ploinly
owned for railwvay purposges or owned in connection with railway
purpsses, wlthin the meaning of the exemption provision and,
Since the point’ does not raisec a question of any wicesprcad
importance, my respectful submission would be that it is not a
point that yowr Lordships would generally consider fit for
the purpose of granting leave to appeal.

I shall say nothing on the buslness tax point, because I
have said all I can say on that in answer to thce other
petition.

LORD RADCLIFFE: Supposing we accepted the view you hove been
Pwtting that points 1, 3 and 4 are, in o sense, ninor polints?

MR+ CARSON: Thot 1s leaving out the business taxetion polnt?

LORD RADCLIFFE: Yes. It still remailns truc that the substonce
of the case depends on the answer to issue No. 2, docs it not?

IRy CARSON: That is the ultra vires point?.

LORD RADCLIFFE: No, the business tax point.

MR. C0ANBON: I en sorry, ny Lord; e have our numbering dlfferente.
Moy I say this? If your Lordshins should be cisposed to
grant leave in the Saskatchewan netition on the business tax
point, I would only say .this. The language in ‘the two. s
provisioha. s somewhat ‘ginilar, dbut the Vinnipeg exemptilon,
as Mre Justice Estey pcints out, 1ls broader in its terms. I
say that because I do not think a deccision in the Saskatchewan
ocage against no on the buslness tax point would necessarlly
conclude the matter in the Vinnipeg case.

LORD NORMAND: That would be a point for the merita,

M. CARSON: 'I am not satisfied, however, that there is
sufficient distinction betwecn the two exemption provisions
to Jjustify my sugresting to your Lordships that if you granted
leave in the Saskatchewan case you should not grant leave here.
What I wvould subnit is that i1f your Lordships should conclude -
that the business tax point should be argued in the
Saskatchewan case and in this case, these other points I have
mentioned are so plainly points that do not agnis of doubt,
and two of them arec not of general importanoe,}ygur Lordships
night exclude these cother points from the appe~l, becouse if
the points arc left in there has to be preparation for
argunent of those points and sometimes it neans that another
Counsel has to come over to divide up the work and that sort
of thing. I do hope, if I have convinced youwr Lordships obout
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the points other than the business tax polnt, those noints
would be excluded.

LORD NCRIIAND: Mr. Cross, do you wish %o acd anything about the
two polnts that have been dealt with, that is to say, the
hotel and the limits of the Citye® .

MR. CROSS: As to the limits of the City, Mr. Carson has scid
that it is a point Adevoid of nerit. Your Lordships will
ronenber that three of the Jjudges in the Court of Appeal of
Manitoba were in favowr of ny client on that point. That
shows, in ny subnigsion, that it 1s an arguable point. I
have put the point to your Lordships that, of course, in the
covenant to erect the principal workshops within the linits of
the City it was %o be done with rensonable despatch after the
nasging of the by-law. The limits of the City there nust, in
ny subnlssion, mean the linits of the COlty as existing in 1881..
I should submit that it would be prima facle odd if the
cavelative language in the by-law had a wilder meaning. I say
1t 1s o diffioult point of construction. I cannot suggest’
that it is of wide public importance. I. should have
subnitted that if yowr Lordships were minded to give leave
on the major point 1t would not be right to exclude that point
on the ground that it was obvious that the decision should
be agalnst ny cllent.

Sinilarly in the hotel case your Lordships will nemenber
that three of the Jjudges or the Court of Appeal and two of the
Judges in the Supreme Court were in favour of my client on
the point as to whether thls hotel could be sald to be owned
for rallway purposes or in connection therewlth: I do subnmit
that 1f your Lordships are minded to glve leave to appecl on
the najor point I should not be excluded on these ninor points.

LORD RADCLIFFE: With regard to the first point, I think what
lre Corson has been saoylng is:although it may be important
and a Aifficult question as to what exactly 1lg the nature of
the powers that the Canadian Pacific Rallway have got, in
fact nearly everybody in the case has thought, whatever their
powers, they were not incapable of giving this covenant, which
ls really a small point with regard to the covenant 1tself.

MR, GROSS: I think the vliew that Mr. Justlce Rand and Mr.
Justlioe Kellock took was this. .They decided in favour of
ny clicnts that the railway company had not the common law
powers of a chartered corporation. They did not gilve an
express g %%Sé‘ﬁ gn whether or not, assuming them to be a
statutof ,1 h @ #Buld have sufficient pOWeEr. They went on
to say that under principles of equity so long as in faet
the workshops were naintained in Winnipeg the railway company
ought to be entitled tc the exemption and the questlon would
only arlse if the workshops were renoved, My subnission on
that point is that therc is no authorlty for that. Something
1e ultra viresg or it is not. There is no equitable principle,
such as Mr. Justice Kellock and Mr. Justlce Rand throught to
invoke. It is true that the other Judges of the BSuprene
Oourt did take the view, assuming the raillway corpany had not
all the powers of a common law corporation, that the giving
Of this covenant was within its statutory powers. Your
Lordships will rermember that 1t was fettering its dlscretion
as to how it would run this rallway. No doubt it is useful
for a raillvay company to obtain exemption from municipal
taxes. It is useful for anybody. The question is: Vhat
wnslderation can 1t pregperly give for that? In.my subnmisslon,
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if o statutory corporation is incorporated efficlently to run
o rallway company, it cannot fetter 1ltself as to how 1%
ghould run it,even to get exemption from tax. It could no%
sovenant, for example, to use one type of engine when, through
inventlon, a better type night be available later on. A
corporation, incornorated in order to run a railway, assuning
1t 1s not a chartered corporation with common law powers,
coannot fetter its power as to how 1t shall run the railway
advantageously, even to obtain the result of exemption fronm
nunicipal tax. I do subnit that is an important point and,
like the business tax »oint, is one of wide importance.

The City linits point and the hotel noint I do concede
are of minor importance,but I submit they are points of
difficulty and if your Lordships are ninded to give leave to
appeal on one or other of the major points,in ny sybnission,
the ninor points should be allowed in with the rest. They
Wwill not add appreciably to the length of the cases

I« CARSON: I should say that they did in Canada.

M« CROSS! I should have submitted that they would not add
appreeiably to the length of the case before your Lordshipst
Board.

- (Counsel ond parties were dirccted to witadraw, and
after a short tlne werc agaln called in).

LORD”NCRMAND: :Thelr Lordships will glve their decision upon
granting ledve to sppeal in this case at the same time as they
pive their decision in the casc which was heard earlicr today.
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