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MR, FILLMORE: My Loxrds, in connection with the discussion of
clause 4 of the Charter, which appears at page 23 of the
appendix, I would like to read Sections 17 and 18, at page 27.

Section 17 provides: "'The Uonsolidated Railway Act, 1879
in so far as the provisione of the same are appllcable to the
wndertaking authorised by this charter, and in so far as they
are not inconsistent with or contrary to the provisions hereof,
and save and except as hereinafter provided, is hereby
incorporated herewlith",

Section 18 provides: YAs respects the gaid railway, the
seventh section of 'The Consgolidated Railway Aot, 1879,'
relating to powers, and the eighth section thereof relating
to plans and surveys, shall be subjeot to the following
provisionas? I do not think that any of those are mgterial.

We then turn to the Consolidated Railway Act, 1879, which
is ohapter 9 of 42 Victoria.

VISCOUNT SIMON: That is at page 8 of the appendix, 1s it not?

MR, FILLMORE: It is partly in the appendix. Under Section 7 the
campany has power t0 receive voluntary grants and donations
of land or other property; under sub-seation (7), to make,
camplete and keep in repair the railway, and so forth; under
sub-geotion (8), to erect and maintain all necessary and
convenient buildings, stations, depots, wiarves and fixtures,
and fram time to time to alter, repalr or enlarge the same,
which might, of course, inolude repair shops; under sub~gection
(9), *To make branch railways, if required and provided by the
speclial Act, and %Cc manage the same, and for that purpose
to exercise all the powers, privileges and authorities,
necessary therefor, in as full and ample a manner as for the
rallway"; undexr suﬁ-sootion (10), "To comstruot and make all
other matters and things necessary and convenient for the making,
extending and the using of the railway, in pursuance of this
Aet, and of the special Act". Then we pass to sub-section (19),
which says: "Any rallway company desiring at any time to change
the location of its line of railway in any particular part for
the purpose of lessening a ourve, reducing a gradient, or
otherwise benefiting such line of railway, or for any other
puzpose of public advantage, may make such change" and so forth.

I submit that the Act is the gulde te the powers of the
railway; the guide to the ordinary operation of the railway.

When we turn to clause 4 of the charter, 1t reads: %All
the franchlses and powers neeessary or usetui to the company
t0 enable them t0 carry out, perform, enforce, use and avail
themselves of, every condition, stipulation, obligation, duty,
right, remedy, privilege, and adventage agreed upon, contained
or desexribed in the said contract, are hereby oconferred upon
the company. And the enagtment of the speeial provisions
hersinafter contalned shall not be held to impalr or derogate
fron the generallity of the franchises and powers so hereby
conferred upon tham’,

I sulmit that the worda “agreed uwpon, contained or
deseribed in the said contraot® are words of limitation and
clause 4 was 10 enable the company to construst the rallway, to
give them all poseible powers and authority to enable them to
garry out the oontrant.

‘ Vhat was the contract? The contraot was to canpleie the
zailway within a gortain time, and under oclauses 7 and 8 of the
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agreanent, which will be found on pages 15 and 16 of the
appendix, we find that upon completion of the railway it will
be turned over to the company (that is, those parts construated
by the Government), "and the company shall thereafter and
forever efficlently maintain, work and run the Oanadian Pacific
Railway". Then clause 8 is: "Upon the reception fram the
Government of the possession of each of the respective portions
of the Canadian Pacifio Railway, the company shall equip the
sané in conformity with the standard herein established for the
equipnent of the seotions hereby contracted for, and shall
thereafter maintain and efficlently operate the same".

There is nothing in the ocontract or the charter or in
the Consolidated Railway Act specifically referring to workshops,
but, of course, to construct the railway there would have to be
woriahops. I gubmit, therefore, that clause 4 simply relates
to the worke of oonstruction, 80 that the company would have
undoubted power to do everything that they needed to consgtruct

the railway. :

VISCOQUNT SIMON: Clause 4 speaks, amongst other things, of "right
remedy, privilege, and advantage agreed upon®. That is agreeé
upon in the contract?

MR, FILLMORE: Yes, my Lord.

VISCOUNT SIMON: Is not a perpetual exemption fyam taxation an
advantage?

MR, FILLMORE: My observation is that there is nothing in the
eontract, outside of clause 16, about exemption from taxation.

LORD ASQUITH: Do you need anything more than that? Clause 16 does
provide for perpetual exemption.

MR, FILLMORE: Yes, "by any province hereafter to be establighed".
That, therefore, had no application to this part of Manitoba.
It does not men%ion exempition from taxation in connection with
any existing province; so that the assunption 1s natural, as
the fact was, that the oompany would pay taxés in the them
established provinces. 1 submit that there is nothing in the
contract, im so far as this part of Manitoba is coneermed
about tax exemption or about making agreemenis with munioipalitiol
That subject is not dealt with in the contraot and I sutmit that
the word "useful" here - all those words - must be subjeot to
and read in connection with the concluding worde of that
sentence, "agreed upon, oontained or described in the said
contract, are hereby eonforred upon the company.”

LORD COHEN: I suppose that you would agree, would you not, that
the obligation to provide workshops and the like was an
obligation contained in the contract?

MR, FILLMORE: Yes, my Loxd., They could not build & raillway without
workshops.

LORD OCHEN: That is the first stage. It would follow, therefore,
would it not, that on that subject matter the campany had
power to cane to an agreement with the munieipality in whose
area they wished to erect those workshops?

MR, PILLMORE: They would have a right to take land and buy land
but I cannot see that you could go one step further. I auhmit
that the subject of tax exemption 1s not covered by clawse 4
and it 1s not oovered by the contract, because it relates to the
construotion and all necessary works in connection therewith.



OH. 4.

LORD COHEN: It is rather like which is the cart and which is the

MR,

horse. I should have thought that the subjeot matter of the
agreanent in this ocase that we are considering was the
oonstruction of the workshops. 1 should have thought-that the
goncession as regarda terms was merely an additional advantage
which the railway campany got out of it; and, in any eveni,

is ngt the company made primg faclie the judge of what is
fugeiul " ? :

FILLMORE: Yes; I would concede that. The directors have to
decide from time to time what is of advantage and what is
useful. They have to make bargains relating to the management
of the company; but my submission is that to 1ift the werd
ruseful’ out of the context here and say: It wag useful to the
rallway to make suoh a good bargain, is not what wae intended
by olause 4; that whem you come to Bargain with municipalities
for tax exemption and when you come to agree that in '
conslderation of such exemption you will forever maintain the
workshops in a particular locallty, that is foreign to clause 4,
beoause 1t goes, I sulnit, one step further than what is
contemplated by clause 4. For example, if you can segregate
the word "ugeful® snd say that the campany ¢an do anything
useful in the construction or operating of the rallway, then
you have a comuon law corporation. ‘here would you then impose
any limit on what the company could do?

LORD OAKSEY: Because you have imposed a limit that it has to do

it for the purposes of maintaining the railway, not for the
purpose of ascmething other than the railway, i% is not to carry
on a drapery business. '

FILLMORE: I¢ might be "useful® in connection with the railway
to develop mines and to operate smelters, for the exercise eof
whioh power the campany had their Aot amended. It zeams to
me that it would be very diffioult to put a limit on what

" the company could do by virtue of the word "useful',

VISCOUNT 8IMON: - In your view, does "useful® mean consistent with

#R,

the operation of she railway?

FILLMORE: I sulmit that in clause 4 1t means oonsistent with
performing the contract. The contract was (a) to camplete the
rallway as agreed and (b) to forever efficiently operate the

BaEne. :

VISOOUNT SIMON: I am afraid that I am not following you. Olause

MR,

4 divides itself into two, does it not? It begins by talking
about "franchises and powers necessary or useful to the
oampany to enable them to ecarry out, perform, enforce, use and
avall themselves of' and so forth. Them it also refers to
"gandition, stipulation, obligation, duty, right, remedy,
privilege, and advantage agrced upon" in the contract. What

I want to know is: How do you meet the contention that one

of the advantages agreed upon in the contract was perpetual
exemption from taxation.

FILLMORE: Not in so far as Manitoba is concerned. Clause 16
relates only to exemption from taxation

LORD ASQUITH: You say that it ie every fomm of taxation, except

Hanitoban?

LORD COHEN: You say that it is exempt only to Dominion taxation

and taxzation i» any new province to be formed after the date
of the contract?

LORD ABQUITH: It would at all events exclude an exemption from

4
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Manitoban taxation?

MR, FILLMORE: Manitoba was then an established province, so that
clause 16 of the contract has no application to kanitoba,

LORD ASQUITH: It is right, is it not, thet it does not exempt,
ascording to you, from taxation in any existing province?
1t only exempis fram taxaetion by Daminion and any future
province? That is your argument, is it not?

MR, FILLWORE: Yes, my Loxd.

LORD OAXSEY: Assuning that you are right upon that, 1t does not
reglly affeot the real question, which is whethex or not it .
wag & franchiss and povwer necgessary or useful to the company
when it was constructing its workshops to make this coutract
for exemption with the City of Winnipeg. Surely it was
obviously "useful" to the company, apart fram your oontention
that there might be some changé in ceircuustances.

MR, FILIMORE: Cexrtainly it is an advantage and it is ruseful' to
a railway company to escape the payment of itaxes; but the real
point is: Is there anything in the charter or the Railway Aect
whigh gave the rallway company the power to give the
consideration whioh they agreed to give? :

LORD QOHEN: From your point of view the exemption from taxition
is a red herring across the track. As I have followed your
argunent, you are saying this: If they merely agreed to build .
the workshops, without any obligation to maintain them forever,
there would have been no objection 0 their taking this
exemption; but the vice of the thing is that they bind them-
selves to keep their workshops there forever, whatever may be
fheigesig?ble gourse to adopt in the future. That is right,
5 no

MR. FILIMORE: Yes, my Lord. I am saying on the word "useful® that

it may or may not have been useful in 1881 for the directors

. of the railway company to covenant that they would forever
maintain the workshops within the Git{ of Winnipeg, because
that 1s what they had to agree to do in order to get the tax
exemption, and my whele argument from the start has been that
that is on the face of it incompatible, not only with the
obligation to forever effieciently operate the railway, but
it is a covenant of such a nature that the ocaupany could not
enter into it unless there is clearly power in the charter o»
in the statute.

VISOOUNT SIMON: I should like to make a note of the suggestion that
Lord Cohen made to you. He suggestcd to you that your :
contention wgs that, if the company had merely agreed to bulld
workshops in Winnipeg, therc would be no objeotion - ¢

LORD COHEN: If they had agreed to build the workshops in Winmipeg,
there would have been no objection to their receiving the
benefit of the exemption; but the objection was to their
roceiving that in sxchange for their obligations to keep them
there forever. I think that that 1s what I put.

VISCOUNT SIMON: I think that you told my Lord that you did
aRcept that contentiont

MR, FILLMORE: Yes, my Loxd.

VISQOUNT SIMON: This is a correct sumary of the position: The

appellant contends that, if the oompany had agreed to build
workshops in Winnipeg, there¢ would be no objection to the
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compeny receiving the somnsideratlion of exeaption; but, having
agreed to keep than there forever, this was in breach of thelr
duty to manage Gthe railway as efficiuntly as yossible?

MR, FILLMORE:; Yes, my Lord. I also put it in another way: that it
was a negation, a surrender, a fetter to that extent of their
statutory powers. It amounted to an agreement not to exercise
their statutory powers, which were te locate the workshops from
time to time agcording to the exigencies of good railway
practice., That is the way in which I put 1t: that the eompany
had no right to abrogate part of its statutory powers, and that
it is wrong on the face of it, because the directors in 1881
could not tell and no one can tell today what contingency may
arise in the future and what events may mske that covenan
embaxragsing to the railway campany. ’

VISCOUNT BIMOW: By thelr "statutory vowers" you mean theizr
power to move the workshops from one plaos to another?

MR, FILLMORE: Yes; to move the rallway; to move the shops.
Obviously, if they move the railway or move the ghops, they
eould not maintain them in Winnipeg or, if samething happened,
such as hapoened in the case of the Whitby Railway Company,
that some other company took it over and they wished to use
the shops in use by the other company, they would find that
1t was embarrassing. :

That is my submission on the oconstruction of clause 4,
-and I submit that it is supported by some statutory authority.
I would like to refer to three or four caseés on the subject.

LORD COHEN: Are they the cases referred to by ilr.Justice Estey
at page 3967 That is where he seems to staie the argument
which you are now addressing to us.

LORD ASQUITH: Cases like XYork v. Leethsm?

MR. FILLMORE: Three of the cases to which Mr.Justice Estey refers
I wish to review. I would like to refer to them in order of

date.

The first one is The Proprietozxs of the Staffordshire
gnd Worcestershire Canal Navipgation he Proprietors of the
Birminghem Usnal Nevigations, which is reported in Law Reporis,

inglish and irish Appeal Cases, page 254. In the statemen$

of facts on page 255 it sayst "By an Act passed in 1768, powers
were given to certain persons named therein (now represented

by the respon:ients, the proprietors of the Bimmingham Canal
Navigation), to make and maintain a navigable cut or canal

from Bimmingham to Bilston, and 'thence to Autherley, there

to communicate with the c2nal now being made between the

Rivers Severm and Trent'. Bilston is a township of Wolver-—
hampton, and the appellants threatened opposition to the
passing of this Aoct, whereupon the respondents, in orxder to

get the opposition withdrawn, oconsented to the extension of
their canal to Autherley; and there was accordingly introduced
into the bill a clause (54 of the Act), which enacted that in
cage the respondents should not complete the intended
- navigation, so that it might, within six months next after it
was finished to Birmingham, be made to communicatc with the
canal then being made between the Trent and Severn, at oF

near Autherley (ithe appellants' cunal) so as t0 make and effect a
free, easy, and perfect commnicztion between Birmingham and the
said canal, it should be lawful for the appellants to cemplete

such navigation!

Then it appears that there was ultimately an agreement

6
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entered into between the campsnies, and it appears from the
headnote that "The owupany reoently proposed to construct
machinery which should pump back some of the water coming frem
the W. level, and go would affect the suprly %o the L, & W,
Canal, but would not prevent the existence and free use of the
comnunication at A. The i, & W, Company filed a2 bill to
prevent the construction of this machinery, alleging that it
was contrary to the invention of the legislature as shown

in the wvarious Acts, and to the deed of arragement; and also
gontrary to the right which rmst now be taken as vested in the
B. & W, Company by user and presoription'.

VISQOUNT SIMON: Wwhat is the year of this case?

KR,

FILWMORE: 1866, my Lord. One reason why I am reading this
is that Mr.Justice Estey remarks that there is no evidence
that this would be a bad thing for the railvay campany, and

I gubmit that it is not a matter of evidence; it is something

that is prima facke wrong.

I would then refer to a passage in the judgment of
the Lord Chancellor at page 267. He says: "The evidence
that this reduction of the depth of water in the locks will
inpede the comiunication between the twe canals, does not
appear to me to be of a very satisfuctory description. (His
lordship went through it, and comuented on it). I am not at
all satisfied that, if the appellants receive out of the
respondents? canal 2 depth of two feet of water ahove their
gunnit level, any such injurious effect will be produoced; f
and the appellants have no right, under the Act of 8 George III,
t0 more than a continual supply of water sufficlient to keep
open the conrunication between the two canals.

“But the appellants contended that, although this may
oziginally have been all they were entitled to under the
Aot of Parliament, yet that they have since acquired a right
$0 the quantity of water discharged from the respondents'
locks into their oanal by long user under the Prescription Act.

"The segond section of that Act applies to a olaim +¢o the
use of water, which may be lawfully made at the comuon law,
by ocustom, presoription, or grant. Custom and prescription
are here out of the questlon, and if the respondents could
not have granted the use of the water to the appellants, the
Aet is wholiy inapplicable; bul the respondents have not the
water in thelr canal with an auvsclute power ¢f dealing with
it at theilr pleasure. ‘hen the canal was made, under the
provisions of the Act 8, George III, the public had a right
%o use 1t upon p=yments of tolls, and the respondents were
bound to keep and maintain the canal in aun officient state
for the passoge of the traffie along it." That is something
like the obligation hevs., It uses the word "efficient”.
“They could not bind themselyves that, for all time to come,
a certaln qQuantity of water should be discharged from their
¢anal into that of the acpellants, because 1t was impossible
for them to know whethor all the wvater beyond what was necessary
%0 keep open the communication between the two canals would
not be wanted for the purpose of their own canal. By a grant
of the continual use of the quantity of water flowing from thelr
canal into the oanal of the appellants, the respondents would
have fettered themselves in the exercise of the powcrs vested
in them by the Act for extendlng, preserving, and improving
their canal, for which the application of all the water beyond
ehat was neccessary for kecping up the carmunication between the
two canals might have been egsential". It was not found that 1%

was.
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*To impos@® such & servitude upon the water in their canal
as that contended for by the appellants would have been ultra

‘vires of the respondents, and conzequénily length of user

could never c¢onfer an indefeasible claim upon the appellanta
under the Presoription Act, as no grant of the use of the
water could have been lawfully made by the reapondents®,

It seans to me that that oase has some application to the
facts and circumstances here, because what the company has agreed
$0 do may in the future and %o some extent interfere with the
effleient operation of the railway.

VISCOUNT SIMON: Was there an agreement in that case that they

MR,

would provide a eertain qQuantity of water to be discharged?

FILLMORE: No. It appears from the headnote that the 258th
section of ome of the incorporating Aocte prohibited the
Birmmingham company from "doing anything to obatruct the
navigation of the 8. & W, canal, or, 'in anywise to shositen
or vary all or any of the B. Company's canals, so as thereby
to impede the navigation of the S, & W. canall, without the
consent of the 8. & W. Company." That does no% seem to ocover

it.

VISCOUNT S8IMON: Yhey were proposing to instal some machinery

MR,

which would have had the effeot of taking away someé of the
water, were they not?

FILLMORE: Yes, my Loyd. It was not proved that it would,
but they were going to do samething which might eventually or
possibly. If they were oampelled to deliver the water to the
other company, if there was an agreement to that effect, them
that might poasibly interfere with the obligation of the
Bimingham company to efficiently operate their own canal.

LORD ASQUITH: This is a case where ome can imagine that, if they

MR,

discharged that amount of water into the other canal, their
own might completely have dried up.

FILILMORE: Yes.

LORD ASQUITH: It is rather different fram tying their hands to

KR,

keep the prineipal workshops in a particular place and to do
that for a very powerful consideration.

FILLHMORE: It might have given rise to a more sorious
clrounstance, it is true; but it is a matiter of prineciple and
a matter of AGgree. If i1t is wrong in principle to do
anything which may possibly fetter the statutory powers of the

corporation, then 1t is yltrg vires.

LORD ASQUITH: It must depend on the sige and power of the fettex

MR.

and also the Teason vhy 1t is sutmitted to.
FILLMORE: Yes,

LORD ASQUITH: It is a very difficult conception, is it not: a

statutory corporation abjuring ite functions completoly and
agreeing to exercise them in a particular fashion indefinitely
for an indefinite advantage of camparable magnitude?

FILLMORE: 1 cannot see any difference in principle. When the
contract was made it was either within the powers of the railway
campany or it was not.

LORD OAKSEY: Does not your argument involve that, if they made 1%



OH.9.

for one month, it would be adjuring their power to move? If
you say that it is a questlon of prineiple, your argunent
seems to me t0 involve that! that for however short a time
they abjured the right te move their prineipal workshops,
you would say that they were abjuring one of their powers.

MR, FILLMORE: If it were only for one month, the directors could
see that far ghead.

LORD OAKSBEY: VWhy, if it 1s a question of prineiples or, as my
noble and learned friend Lord S8imon put it to you, take it
for five years. .

LORD TUOKER: I think that your prinoiple does depend upon the
use of the word "forever'.

MR, FILLMORE: Yes.

LORD TUCKER: Your argument would be that they could never make
any agrecement of any kind forever. It ls the word "forever'
that offends, in your argument, really, is it not?

MR, FILILMORE: That is the only argument I have got. When 1% im
put to me! Could they make an agreement for a certain time?,
the answer is that wvhen you use the word “forever" you get
beyond the ability of the present directors to forecast,

VISCOUNT SIMON: Your argument is that no one can foresee into
the future, if the future is forever?

MR. FILLMORE: Yes, my Lor¥d, wherec it is indefinite.

LORD OAKSEY: How can one foresee into five years? OClroumstances
may alter in sueh a way within five years that it might be
in the interest of the company to remove its prinecipal shops
from the place.

MR. FILLMORE: That might be a fetter on their statutory powers,
because the Act gives them a right to move the line of railway.
They can move the railway at any time they like. The shops
have to be an the railway.

LORD COHEN: It must be a question of degreec whether & partiocular
action is an abandomment of the power. It may, as my Lord says,
- in one case be difficult to draw the line; but there is no
doubt whatever that it 1s beyond the line if the contract is
forevexr. That is your argument, is 1t not?

¥R, FILLMORE: That is my sulmission. As stated in the ocase in
1926 Appeal Cases, in the passage to whieh your Lordship
oalled my attention yesterday, it is a question of whether 1t
is an ordinary busincss transaction or whether it ie something
objectionable. That is to be found at the bottom of page 375:
" In other words, the Board of Trade is here the constituted
authority, by whose discretionary intervention the supply
of electrioily may be secured in the intexest of the loaality.
This is a very different scheme from a constitution of
undertakers, which under the same statute establishes their
existence, confers their powers, and defines their purposes.

"It appears to me that no line ¢an be drawn between the
greement now in question and any ordinary trading oomtract,
if the appellants are ¥ight in testing the wvalidity of the
econtract by its ultimate and theoretic possibility of hminfinf
upon tha&n a orippling loss". It is a question of whether it is
an ordinary business contiract or is one of such a nature that
it falls within the prohibited olass.

9
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I would then like to refer again briefly to the \Lithy case.
I want to refer to the incorporating Aet. The case is
ation of W Fang | k Rs ompany, reporied
X: t is suggested by the judges
in the Supreme Court that the statutory powers of the Canadian
Pagifioc Rallway &are wider than they were in the cage of the
Port Whitby and Port Ferry Railway Company. The report says
that the Port Whitby and Port Peyry Rallway Company was
incorporated by Chapter 42 of the Btatutes of Canada of 1868.
First, the incorporating Act provides that the several oclauses
of the Railway Act, and so forth, with respect to powers shall
apply. That is similar to the Canadian Pacific Rallway Act.
Then Section 3 provided: "The campany hereby incorporated, their
servants and agents, shall have full power and authority under
this Act to lay out, construct and finish an iron railway froem
such points within the limits of the Town of Whitby" and so on
ag to the directors may appear expedient, and the sald gompany
shall have power and authority to construct the different
gections of the railway in such order as they may think fitw
and so on. There was noc obligation here to construet in
accordance with a contract or to efficiently operate. There
was & wide open power t0 construct and finish an iron railway.

Then the Consolidated Railway Act, to which the coampany
was subject, is Chapter 66 of the Consolidated Statutes of
Canada of 1359. gSection 8 of that Act provides: "Every company
establighed under any special Act shall be a body corporate
under the name declared in the speciml Act, and shall be
invested with all the powers, privileges and immunities
necessary to carry into effect the intentions and objeots of
this Act and of the speoial Act therefor, and which are
inoident %0 such corporation, as are expressed or included
in 'The Interpretation Act'¥.

Then 8eotion 9 provides: "The company shall have power and
authority" and so on. That section is muoh like Bection 7
in the A¢t of 1879. No doubt the Aet of 1879 was a
consolidation of this Act. Then under the heading ®"Ninthly",
it says! "To construct, erect and make all other matiers and
things necesgsary and eonvenlent for the making, extending and
using of the railway, in pursusange of and agcording to the
meaning and intent of this Act, and of the special Act.*

There is everything therc, except the word "useful”, TYou
can only give the Canadian FPagilfic Railway power to enter into
that perpetual covenant by taking the word *useful® out of
clause 4. It thercfore seems to me that the attempt to
distinguish the Whitby case froam the present case must fail.
They could do everything:; there was no rdstriction on the
Whitby Company.

LORD TUCKER: In the Whitby case was there any clause anything like

clause 4 in the Charter in the present case, expressly providing
for wider powers? ' ‘

MR, PILLMORE: There was Section 8 of the Consolidated Railway Aot,

which I have just read: "shall be invested with all the powers,
privileges and immumities*.

LORD TUCKER: Whioh Bailway Aot is that?

MR, FILLMORE: That is the Aet of 1859. The Charter of the Port

Whitby Railway Cumpany says that it will be subject to the
Consolidated Railway Act of 1859, The Aot of 1659 says: "Every
company established under any special Acet . . . shall be invested
with all the powers, privileges and immunities necessary to carry
into effect the intentions and objects of this Act."; that is,
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A

to construet a railway and operate a railway. The ninth power
is "to construct, erect and make all other matters and things
necegsary and convenient for the making, extending and using
of the rallway'. It is certainly oconvenient for "using' a
Tallwey to get a tax exemption; but the couzrt said that it
was not f"gonvenient® or "necessary" or within their powers to
agree to maintain the workshops forever in Whitby. I fail to
see how the judges in the courts below distinguish the Whitby
case fran the present case.

LORD COHEN: They were not bound by it, werc they?

MR, FILLMORE: No, my Lord; I do mot think that the Supreme Court
is. '

LORD COHEN: There is a ground on which the Whitby ocase might be
right, even though the zatio %goideng; wag wrong, namely, that
the oﬁlig&tion was entered into by a company which had ceased
to exist or, at any rate, been wound up. It had been merged
in the Grand Trunk and sueh an obligation would not, I think,
Pass to the Grand Trunk.

MR, FILLMORE: That point aprarently was not argued and was not
made in the Whitby case. Ordinarily, where one canpany takes
over another ——————- '

MR, CARSON: The peoint was evidently raised. It was discussed on
page 486 of the Report.

LORD OOHEN: *"There are other difficulties in the way of a recovery
upon the agreement sought to be enforced which it becomes
umnecessary to discuss, the most formidable being the difficulty
of holding that this agreement, if valid, 1s a claim or liability
enforoeable against the Midland Railvay 6ompany, and
consequently zgainst the defendante®., The deeision, I think,
may be right, even though the raptio decldendi was not. Wwhat
is eaid about it in thls case 1s stated very shortly by
Mr,Justice Xerwin at page 418. He says: "Decisions like
Corporation g; Whitby v. Grand Trunk Railway Company, relied
upon by the City, depend ¥pon the texms ol the enactments

conferring the particular powerg there in question.®

MR, FILLMORE: Yesj in other words, he agrees with the judgment in
court below and all the Judges who were against us say that
the word "ueseful® gives them. I submit that certainly they
have taken the wrong view of that, because 1t is useful to get
tax exemption, but whether it is useful %o agree to maintain
wozrkshops in g certain locality forever nobody knows. Hobody
can forecast whether that is useful or will prove %0 be useful
or detrimental. ,

VISBCOUNT SIMON: The other judge in the Supreme Court who deals with
this tby oase is lir.Justice Estey. It is at the top of page
396. previous page he has already said that, in his
view, the company had the power to exercise the power as
"incidental'". Then he says: "In either view, the company, in
executing the contract, did not excecd its powers as prov{ded
in its charter. This distinguishes this case from that of the

Gorporation of whitby v. Grand Trunk Railway Company.*

MR, FILLMORE: That is a statement that he makes, but that is
begging the question. He says that "the company, in executing
the contract, did not exceed its powers"; but that is the
question; and where did 1t get the power? No one has suggested
that it got the power from the fact that the word "useful¥ was
in c¢lause 4. That is the sole support for that argument.

11
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VISCOURT BIMON: His view of it is on the previous page, at line

MR.

20, lHe says: "the company must be treated 28 if it had besn
ingorporated by statute® and "it would seam that the power

t0o ®xecute the aontract# here in guestion would be necessarily
inoidental to those powers expressed in the Charter®.

FILLMCRE: Then he says at line 43 on that same page: "It ia
not suggested that at the tiwe the contract with the Oity was
made, or any time thereafter, it hes not proved useful to the

campany".

LORD GOHEN: IZ it had not proved useful to the eompany, you would

MR,

not be here now,

FILLMORE: No. It has proved very useful to the company, but
whether 1t will be useful %o them five years from now or fifty
years from now we do not know. In fifty years fram now you
might find that the ccinpany was the defendant in an action,

as happened in the Whitby oase. ~

Then I have already referred to the ocase of QﬁSBQIﬂ%LgB
York V., lLen gotham & Sons ited, which ig reporte

n J 9 on, Dage In that oczse "The
plaintiffa were by statute entrusied with the control and
management of part of the navigations of the Rivers (use and
Foss, in Yorkshire, with power to oharge such tolls, within
limits, as the Corporation deemed necessary to ocarry on the
two navigations in whieh the publio had an interest. In 1888
the Corporation entered into two agreaments with the firm
of Henxry Leetham & Sons. By the Ouse agreement the Corporation
covenanted to allow the fixm, their suocessors and assigna,
the right %0 cazrry cargoes on the Ouse in oomsideration of
the annual payment of £600 in place of the authorised dues
and charges, with a proviso that there gshould each year be
refunded to the firm, their puccessors and ascigna, the
difference hetween the £600 and the amount ordinarily charged
on the traffic actually carried’; and the Foss sagreement was
40 the same effect.

Mr.Justice Russgell first comuente on some of the evidenoce
that was given as to the tolls charged and amounts collected.
He then saye at page 5683'Thie evidence must be considered with
this qualification - that 1t by no means follows that the
traffie of the defendants whioh was csrried on the two rivers
during the operation of the agreements would have been forthe
goning to the same extent or at all if the agreements had not
been eniered into. But in my opinion the evidence is inmaterial.
The Question of + 1 res is not to be decided by the
pecuniary result ol the gain which was struck. If the
bargain was at its date within the powers of the Corporation the
fagt that 1t turned out a bad bargain from their point of
view would not convert it into an 312;3 vireg transaction.
Conversely if it was at 1ts date beyond the powers of the
Jorporation the fact that it proved a profitable one for the
Gorporation would not render it intza vires.

A8 I have already indicuted, the plaintiffs are invested
with statutory povers of ch.rging such tolls, within limits, as
they may deem necessary for the purposes of carrying on these
two undertakings in whioh the public are interested. The
effect of thesé two agrecments is that they bind themselves
for a period, the duration of whioh depends upon the volition
of the defendants, not to exercise those povers as against
thew. MNo matter what emergency may arise during the curremney
of the sgreements the Corporation have deprived themselves of
the power to charge ithe defendants such increased tolls as might

12
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enable them to cope with the emergeney. They have for so long
& time as the defendants desire to that extent wiped out or
fettered their statutory power. If that be, as I think it 1is,
the effeot of these agreements, they are, in my opinion,
agreements which are ﬂ_% vires the Corporationt That' is
the principle lald do e learned judge.

LORD ASQUITH: You agreed with me, I think, that this decision
had been oriticised?

MR, FILLMORE: Yes.

LORD ASQUITH: OCan you remind me what the critleoism was or whether
it affeoted the passage which you have just read out?

MR, FILLMORE: The principle was not c¢riticised. It was oritioised
on the facts, because I think it was Lord Sumner who suggested -

LORD ASQUITH: In the Birkdale ocase?
MR, FILLMORE: In the Bixkdale case, in 1926 Appeal Cases.

MR, CARSGH: It is dealt with by Lord Birkenhead at page 366 and
by Lord Bumer &t page 374.

MR, FILLWMORE: Loxd Birkenhead said at page 366: "In none of
the authorities cited in the Court of Appesl, or, indeed
before lMr.Justice Astbury, was the prinoiple I have mantioncd
questioned. The problem was throughout, on the faots proved,
to bring the case within the prineciple?! That is the problem:
whether on the facts the case comes within the prineiple.
"The case was somewhat severely oriticised in the Court
of Appeal. The facts of it are peculiar, and, having regard
to this peculiarity and to the acute ori&iciam of Lord Justice
Sargant (which I adopt), I regard that case as distinguishable?

Then at page 368, Lord Bmmer says: “"Are they, then,
void at eamon law as being reg the appella.nts, a
trading campany, incorvorate to exercise statutory powers
vested in them {n the public interest under the authority of
the legialature? This ie a doctrine, which it may be unwise
to oiroumseribe within the limits of an inelastio definition.
We have, however, a long series of decisions, extending over
nearly a ocentury, and at any rate illustra.t:lng the cases to
which the rule has been understood to oxtend. with the
exoeption of Kk Coxrporatic LY b har : no oase
has been cited, ] ' ing oompany %o
oompmmd with a ocustomer without lim:lt of time for the price

be pald for services rendered to him, has been declared to
be g%_t_z;%_v_g_e_g, and we were told that the diligence of counsel
had failed to find any other case. Oertainly I have been able
%0 go no further®.

LORD COHEN: He deals with it again at page 374.

MR, FILLMORE: He says: "In Yozl : N
and he reviews the fact and at 1 "No distinotion
‘appears, from the judgment of Mr,Justice Russell 10 have heen
drawn 1n argument between these two tmdextm:ingn, but it is
possible that the agreement in dispute, by which the underxtakers
compounded the rates with a partioular custamer, might be
regarded a8 & direct breach of the mandatoxy oha.rgins olause
of the Ouse Aot of 1732, and comsequently ulixa v The same
view could not arise on the Foss Act. The ratio gsec of
the Judgment, however& prooeeds entirely on the analogy of the

case" hat was a case to the effect that a ocompany
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g¢annot agree 1o use any of its lands for other than the
statutory purposes.

Then on pege 375 he says: "If, again, the agreement is
to be yitza vizes at all, it must fe yltra vires all through.
In cases like the Ayr ~case the land acquired undexr

statutory powers was fettered in the undertakers' hands

from the time the agrecment was made. In the present oase
the company's activities have not yet been and may never

be impalred by the agreement at all. 80 far 1t may have been

. and probably has been safe and benefiocial. How, then, can

it have been ylirg vires hitherto?®

It seems to me that that is an gbiter dictum which is
probably not scund in prineiple, becsuse you cannot judge whether

an agreanent was T y_;ﬁeg or ra vireg by the result, by
looking back and seelng whether the campany has made mme;' or
lost money as a result of the agreement.

VISOWNT BIMON: The reference in Lord Birkenhead's judgment to the

MR,

acute oriticism of Lord Justice Sargant of the York judgment
is to be found in 1925 Chancery. Lord Justice BSargant's
judgment begins at page 821, At page 824 he insists that a
riek which is run by a ooncern oarried on for the purpose of
profit is one thing, and he says: "In my judgment, it would
be an extraordinary extensicm of this doetrine of ulixs v;gaf
or repugnancy to say that in such a case as this a commerol
wndertaking was deprived of its ordinary disorxetion as to fixing
the price at whioh the services rendered or the ocamnodities
supplied should be rendered or supplied®. We had better just
look at 1%, I think. .

FILILMORE: Yes, my Lord.

VISCQUNT SIMON: At the bottom of page 821 the learned Lord Justice

MR.

referred to the judgment of Maz.Justice Russell in the ﬁ;; case
and said: "But there is here no gucstion at all of dealing

with or restricting the user of any particular property. Wwe
have only to deal with an agreement regulating the price %o

be charged for certain services to be rendered or commodities

%o be supplied. I cannot see any analogy between those cases
and the present case, uniess you extract from the statutory
constitution of the defendant company someé obligation on them

%0 apply specifically towards the wupkeep of their undertaking the
recelipts that they arc to get from the supply of elecirieal
energy oxr some definite portion of thome receipts®. .

FILLMORE: He insists that it is really a cormeroial matter. Is
it an ordinary business transaction which the management of the
canpany would have a right to enter inte, or does it oross

the line and became something unusual and something not
authorised? In our cage therc is an element of the uper of land,
because they covenant that they willl maintain the workshops in

a particular locallity, whioh méans that they will not use their
land in any other place for this purpose.

LORD ASQUITH: The purpose for which they are going to use thelr land

is not contrary to the objects of the Aet or statute of
incorporation?

MR, FILLMORE: That is correct.
LORD ASQUITH: That 1s the distinction between this case and the

Ayr case. In the Ayr case they undertook to use their land in a
manner which vioclated the purposes for which they were empowered.

14



CH.15.

MR.

FILLMOKRE: My submis ion is that there is this analogy: that
here the Canadian Pacifie Railway covenants that they will use
their land in the City of Winnipeg for certaln purposes and
they will not use their land in any other part of the province
for those purposes. There is a certain amount of analogy :

in that.

LORD OAKSEY: Surely ene has to look at the matter reasonably. It

MR,

applieg to their prinecipal workshops. They could put up
workshopa anywhere else on their line. 1Is it not rather akin to
the cases where eampanies have agreed to a towing path being
used for other purposes than their own, whioh were not
inoconsistent with their own use?

FILLMORE: I would subml$ that "principal workshops" means

that they must be established in good faith., with a large
company like the Caradian Pacific Rallway Company, where thelr
shops are erected at a larze centre, fram which branch lines
radiate, they could not whittle away or minimise the covenant
by any measure of evagion. We have t0o assume that the principel
workshops are works of some magnltude, which the occmpany

in good faith would not whittle dowm.

I would like to call your Lordships'! attention to what
wa# sald by the Master of the Rolls, 8ir Exmest Pellogk, in
1925 1, 0hanoery glvision in th@ Oourt of Appeal, 1n

t ), B n Y 3 249 Tl el ric ;)Y

dCILL i uhd, a8 .

with duties and are given powers for the purpose of carrying

out those duties they must fulfil their duties and cannot

fetter themselves in the exercise of, or discharge themselves

from, those powers with which they have been 80 entrusted.

I agree also with what was sald by Mr.Justice Russell in the
rk case that, when you examine the bargain or the contract
ch is in issue, you must look at the date at which it was

madef! He quotes %he Passage from the judgment of Mr.ﬁustioe

Russell, which I have already read.

Then on page 813 S8ir Eruest Pellook says: "After very
carefully considerin;; the tenmns of the clause I canuot find
that the oclause is one which imposss a fetter. It seeus to me
one characterised by business prudence and one into which the
defendant campany might well, in the excercise of their discretion,
have come to the conclusion that they might enter”.

That is the test:!: Is the agrecment one which it is apparent
from the ¢ircumstanges, asg we know them, that the directors
might enter into, or does it appear on the face of it that it
is samething that might eventually and possibly embarrass the
¢ompany and be incampatible with the right and obligation of
the ocompany to effieiently manage the rallway.

There is one other case that I would like to cite on the
point, which is also referred to by Mz, Justice Estey, namely,

re Heywood!s gonvexggﬁg, reported in 1938, 2, All England Law
Reports, page The headnote says: "In 1576 a rallway
oompany aequired by compulsory purchase a plot b land for the
purposeé of their undertaking. The company entered into a
covenant with the vendor, his heirs and assigns that 'no engine
works or shede loocomotive works or sheds fitting-sheds or any
buildings for the purpose of manufacture or business other than
goods or passenger stations or signal-boxes or sidings in
gonnection with the railway or statlons shall be erected on any
lands belonging to or to be aequired (by the campany) fram
J.P,H, his heirs or assigns without the consemnt of the said
J.P.H. his heirs and assigna'. The campany desired to sell the
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plot of land %o persons who wished to erect a public-house
thereon. In 1920, and in 1924, the Liverpool Corporation
acquired the adjacent land formerly owned by J.FP,H., and claimed
t0 be able to enforce the covenant and prevent the erection

of the public-house: Held, (1) the covenant, even if originally
valid, was not & covenant which ran with the land so as to

enure for the bemefit of the purchaserg, because there was no
sufficient desoription of the land to be bemefited. (2) there was
no enforceable covenani in any event, because the covenant
originally enteroduinto was vold under the rule in Ayx Harbour
Qxugices v, Ogwald

In the course of his judgment, at page 232 ir.Justice
Simonds says: "I¢ is sald, in the second place, that there 1s no
enforceable covenant in any event, because the covenant originally
entered into was void and of no effect, unddr the doctrine of
the well-known case of Ayx Harbour Trustecs 3
view, both those contentlons are well-

¥ S

ounded

#The Cheshire Lines Comuittee is a corporation which, under
an Act of 1874, was empowered by Section 4 to enter on, take
and use oertain lands, 'described in the deposited plans end
books of reference zs they require for purposea of works
authorised by this Aot or other purposes of the undertaking
belonging to or under the management of the committee', Under
Sectlon 6 of the sane Act, subjeot to the provisions of the Aok,
the comittee were authorised to make and maintain certain
works whigh are thers more gpecifiocally desoribed.

"The land the subject of the present appliocation was land
which was included in the lands desoribed in the deposited
plans and books of reference. Accordingly, it was land in
regard to whioch the plaintiffs were by the legislature given
gertain statutory powers. Those powers they could not sell,
t0 use the words of Lord Sumier in the latexr case of
Ll | = 10 L1680 ic 3_ i ]

1, be t was part of thelr st
! they could not rid themselves, t0 enter upon and use
these works for all the purposes wuici the legislature hal
prescribed, and the Aot oontained no provision specifically
protecting the owners of the lands in question in any way.
Although the Aot contained no sueh provision, however, the
parties, by a bargain emtered into by the conveyance of
February 3, 1876, to whioch I have referred, purported to bind
themselves in this way®. I have already read that from the
headnote. Then a little later he reads another part fram the
deed, about "no engine works for sheds, loocomotive works" and
80 on "ghall b8 erected®, and that I have read in the headnote.
He then pays: "If one can imagline those words of resiriction
ingerted into the Act, it would olearly amount to & substantial
restriction of the atatutory purposes for whioh the legislature
was suthorising the asguisition of these landa®. I presune
that the eampany had othexr lands or could have bought other
lands. "That is something which clearly camnot be done, in view
of the ceseé to which I have referred, Ayx Ha Y.
Oswald, a case too often cited for it %o be necessary for me
%0 refer to it. I need refer only to the words of Lord
Blaokbuxrn, at page 634: 'l think that where the legislature
confew powers on any body to take lands eompulsory for &
particular purpose, it is on the ground that the using of that
land for that purpose will be for the public good. Whether that
body be one which is seeking to make a profit for shareholders,
or, as in the present case, a body of trustees acting solely
for the public good, I think in either case the powers conferred
on the body empowsred 1o take the land compulsorily ar€ intrusted
to them, and their successors, t0 be used for the furtherance
of that objeot whieh the legislature has thought sufficiently
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for the public good to justify it in intrusting them with suech
powers; and, consequently, that a contract purporting to
bind them and their suscessors not to use those powers is void'.

"The contract whioh I have read is just such a contract.
It is a contraet not to use the land for certain purposes, whiech
the legislature has authorised. Accordingly, it is a contract
which is void, whenoce it follewe that it is a covenant which
is not enforceable by the corporation against the Cheshire
Lines Coamittes."

It seans to me that that has some application here, because
the rallway company have covenanted that they will forever use
lands in the City of Winnipeg for certain purposes, which
involves a covenant that they will not use any lands that they
own or nay asquire outside the City of ‘innlpeg for such
Purposes. By necessary ilmpliocation 1% means that they will
always keep Winnipeg either on the main orx ®anoh line of the

railway.

My Lords, let me put it in this way: in 1881 ooculd the
railway company have made a bargain with a City in every
province in Canada to the same effect; or, to go a step further,
could they have agreed with ceritaln towns in Memnitoba that
they would always keecp those towns on a branch line; in otherz
words, could they make an agreement whioh would involve them
agreeing that they would always maintain a branch line at
certain points or cculd they make an agrecment that they
would not build a branch line near those towns?

That is stated in the case in the Bupreme Court of Canada,

Horthern Rallway Ocampany, which ls reported in 35 Supreme Court

Reports, page 48.

VISQ UNT SIMON: There is at page 396, in the course of the judgment

of Mr.Justice Lstey, 2 quotation whioh I expect that you wants

"The sourte ought not to enforoe and will not enforce an
agreement by whioh a chartered campany 'mndertakes to bind

itself not to use or carry out its chartered powers.'

MR, FILILMORE: Yes.
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The point is made at page 57 of the Bupreme Court
Report, where lMr. Justice Davies says: "I am of the opinion
that the courts ought not to enforce and will not enforce an
agreenent by which a chartered company undertakes to bind ite«lf
not to use or ocarry out its chartered powers. I do not think
gsuch an sgreement ought to be enforced beocause it is against
public policy. If enforceable it practically smounts to an
amendment and limitation of the chartered nowers granted to
the commany by Perliament., Who can tell whether Parliament
would have granted the limited powers only had they besn asked
or would have ayTeod t0 pass an amending Act limiting these
powers or the areas within which they were exercisdble as
the agreement contemplatedt OFf course if it is lawful for a
gompany possessing speclal statutory powers to bind themselves
for a consideration not to exercise them in part they can do so
in whole. The courts huve no right to spasculate whether
Parliament would or would not have granted these charternd
powers to the defendant company over the limited area. Parliawent
glone can enact the limitation, and neither gourts of justice
nor companies can substitute themselves for Parliament. If the
principle is once cgonceded that chartered companies which have
obtzlned powers from Parliament, presumably for the publio
good, can by contract with a rival company, or with others,
limit themselves and their successors not $o use those nowers

in whole or in part, tie most serious consequences might result

and the ohilef object of Furliament in chartering companies
authorised to construet rallways in certain seetions of country
or to promote legitimate rivalry and competition in such
construction, might be defeated.” He then refers to the case of

Ayr Harbour Trustees v,0swald and other cases,

I submit that that reasoning is applicable hered that
parliament did not give the railway company power to enter
into such a covenant, and the guestion immediately arises, if that
covenant was valid, what is the limit; how far gould they have
gone in crystallising the line of the railway in 1881; could
they Torever have bound the company to keep its principad
workshons in Manitoba in a certaln place =nd in other provinces
in a certain place; could they have gone further and sald:
We will agree with towns that we vill always keep a branch line
of' the raillway through thelr townme; we will not build a branch
line through a town ten miles awayt?. I submit that on the
face of it the covenant 18 bad in principle and that it amounts
to a negution, to that extent, of the statutory nowers conferred
on the railway.

I want to comment briefly on some remarks made by Mr,
Justice Adamson in the Court of Appeal for Manltoba, at page
232, line 34. He says: "In the first place, it cannot be
asgumed that there will be such changes that the railroad
cannot be efficiently and effeotively operated withim its main
line and shope in thelxr present locations”,

It seems to me that the onus is the other way around;
that when a company covenants to maintain somethlng forever,
the onus would be, not only to show that it had the stotutory
powers, but %0 show clearly that it could not possibly, no
matter what happened, be incompatible with the statutory powers
of the company. ' _

iz, Justice Adumson then says: "The second answer is
that the company apgresed to do sometiing which under its churter
it was required to do, not something 'incompatible with the
due #xercige® of its vowers.,”

I think that that is & misconception,certainly. It

18



was required to erect workshops, but it was not required to
covenant that it would forever meintain the same in any
partioular place.

"The important thing is that the company did what it
was required to do".

LORD CUHEK: That ls the same point,
MR, FILLMOUE:  That is the same observation spain.,

Then I cgome to whet was said by Mr. Justioce Zstey at
pag@ 396 and 397. He says: "The company's powers do not
require the construction of its said principal workshops
in any particular pnlace in the Province of lManitoba." That
is quite right. 'They might, therefore, have been placed by
the company at any oint tnat it r.ight huve selected.”" Ve do

-not quarrel with bat. "What is siguifio&nt is that its placing
of them in the c¢ity has never been regerded as inconsistent
or incompatible with its duty to forever maintaln and operate
the railway efficiently. In other words, the complaint is not
that the company has failed or cantracte& not to exercise its
power, but only that it has contracted not to exercise that
power elsewhere in the Province of lanitoba than the City of
Winnipeg. That ceity moy always remain the proper nlace for the
maintenance of these principal workshops. Therefore, the
language of the contract does not disclose any ingonsistency or
incompatibility with the company's duty." You get the same
point again,

Are we going to assume that things will be the sane
yesterday, today and forever; or are we going to assume that
there will be changes in tne future a8 tuere have been in the past.

VISCOURT SIMON: If one ls at liberty to speculate about the future,
one might assume what sounds quite absurd. One might imagine
that in some future age if & rallway engine wants to be repaired
you will always tuke it by alr $0 souie central voint whioh you
have slected and you will then repair it and then return it by
alr and drop¥ it on to the railway. 4ll sorts of things can be
supposed, if one considers the future in a speculative way, can
they not?

MR, PILLMORE: That is & point raised by lMr. Justice Estey. He says:
"o must assume that nuthinb will havpen to change the
situation.” He says: This has bsen a good bargain up to date
and we mst assume thoet 1% will continue to be beneficial to
the railvay company; that nothing will happen which will
indicate thot the directors used bad judgment,

LORD AGCUITH: He says that we cannot assume the contrary, doee he
not?

LOHD TUCIEH: He is using that line of re.soning, as I understand
it, to indicate that, in his view, thils covenunt ig not one
whicn is on its fauce 1ncow1atible w1th the rowers of the
gompany. That 1s rvather a different point. That is rather,
is it not,,that it is not on its face incompatible?. It may
possibly turn out to be & bad bargsain; but you would agree that
it is not un its face incompatible?

i, FILLMOIE: Yes, my Lozxd,

LORD AGGUITH: Your objection to it is & different one, is it not
namely, that zny bargain "forever® must necessarily be one which

A
15



KR,

extends beyond the purview of any rewsonable calculation of
any ordinary man?

PILLHOIEY  Yes; in other words to put 1t in another way, the
dlfﬁctors who were in power in 1881 were not infallible
prophets and they could not forecast and decide with certainty
what was best for the rallway company for all time to come,
beuau>e, if they could do that in one class of case, they could
do it in another and thereby stultify the powers of future
Bosrds of Dlrectora,

VISUOUNT S1Mui: 1 do not understand thot., The thing is reslly the

same as 1f the directors had sald: It may be in the future
that we shall judge the right thing to do to be to move

our princinal workshops somewhere else; but, even if that did
turn out to be the situation in the future, we promise you that
we will keep our workshops in the City of Winnipeg.

PILIMORES Yes, my Lord.

There is only one other csse along this line to which
1 would refer, That is the case of ggggngss ¥enlock v, River
Zeg Uompany, reported in 10 Appeel Ceses, pag® 354. The
hesdnote says: "The rksnondents were constituted a conpany by
an Act of George the %eOOud for the nurrose of recovering and
preserving the navigation of the River Dee. This Act was
amended by subsequent Acte,”but nons of then expressly
authorised or forbace the Lonu@n\ to borrow, till the Act 14
and 15 Vietoria, Chapter LYXXAVII, wnich, by section 24,
enpowered the company to borrow at interest for the purroses of
their Acts upon bond or mortyage of the lands recovered and
inclosed by them, or partly upon bond and nartly unon such
mort ,age, & sum not exceeding 25,000, and also s further sum
not exgeeding «£25,000, upon mortguge of their tolls, rates ané
duties: Held, affirming the decision of the Court of Apneal,
that whether the earlier Acts gave an implied power to borrow
or not, the company was prohlbited by the 14 and 15 Vigtoria,
Chapter L XXVII, from horrowing except in asccordance with the
provigions of that Act."

I only want to call attention to two observations in the
juigment. The firet is in the judgment of Lord Blackburn, at
page 360, He says: "It is not neoessary to decide anything as
to the effect of Ashbury Comveny v, Righe. The course the
argument took makes me think it rroper to say - though 1t is
quite true, as lr. Rigby said, thlu it was not necessary for the
decgision in Aghbury Comp:ny 1, Righe to do more than descgide what
the law was with regard to a company formed under the Comianies
Act of 1862 - that I think the law there lald down ap-lies to
all companies created by any statute for a particular purrose,®

I want then an observation of Lord Watson, at page %62.
He saya: "HBut I cannot agsent to the dootrine which was contended
Tor by lr., Rigby. Whenever & corporation is created by Act
of Purliament, with reference to the purroses of the Act, and
solely with e view to carrying these rurvaeses into evaou%ian
I am of opinion not only that the objects which the cornorstion
mey ¢Pbitimately pursue nust be uscertained from the Act
itsel?, but that the vowers which the corpor tion may lawfully
use in furtherance of these objects must either be expressly
conferrved or derived by rsasonable implication from its
provisions . ¥

I submit that this was in effeset a srocial Act whidch
incorporated the Cancdian Peeific Hallway Company, and that 1t
was ingorporated for a particular purpose, namely, that 1t might
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carry out the contract which was confirmed by statute.

There iz only one other roint on whigh I wish %o
male any submission, and that is in reply to the suggestion
that thers might e estoppel or ratification, I submit that
the law is olewr that, if an agreement is ultrs yvizes, it is
g mMallity; it cannot be made into = good agreement; it cannot
be made intxs vires by the conduct of the narties.

VISCOUHT oiiol: I thiuk that we were told by Mr. Carson in an

VISQounT sINOn:  We are to hear you on the other point, are we,

LOI

MR,

intervention tihwt the responients were not proposing to rely
on this asvgument.

CAIGOK: That 1s so0, my Lord, and did nrot rely on 1t in
the Juprenie Court.

PILLIOHES  Tohen I neod not cilte any authority for that
proposition.

Then I submit in conclusion that paragraph 4 does not
xzprescly or by necessary implication empower the raillway
company to enter into the ugreement whiclhi it purported to
enter into and zlleges thet it entered iuto wltn the City of
vinnipeg in 1881.

lr., bondf

ROIDy Yes, my Lorxd., 1 have very little to say on this guestion
of the business tax. As your Lordships kunow, 1t was very
exhaunctively arpgued before you by my friends Mr, Leslie and

Lord Hallshan, repragenting Caskatchewan and lManitoba, in the
previous case,., 1 have nothing to add in the way of arguments,

I will merely, with your Lordsihips' approval, adopt taeir argument
to my case and rely upon it,

i would, however, like to direct your Loxdships!
attention to the dif“erences in the legislation between the
Gaskaitchewsn Act, the City Act, and the City of Uinnipeg's
Gharter.

The sdctlions of the Winnipeg Charter dealing with the
business tax are to be found at pages 85 to 91 of the Appendix.
Some of them I would like %o read; others I do not think it will
be neaceszary to read,

TUGKER: This is a Manitoba Otatute, is it not, consolidating
and revisiang the Winnipeg Chartert

BUHD: Yes, 3ection 290 of the statute definea "business" as
including "a trade, ocoupation, ealling, mamufactory, art or
profession "

Seoction 291 is the impcertant seotion dealing with
business tax. It provides: "(1l) Excepting ass otherwise herein-
after nrovided ~very person carrying on sny business in the
c¢city whether he resides therein or not shall be assessed for
& sum equal to tae anmnual rental value of the premises which
he ocouples in currying on, or uses for the purpose of, such
business, oF uses in any vay excepiing solely for resldential
purroses. Juch assessment shall be known as *business assessment'!
and the tazx leviond @ this aesessment shall be known as
tbusiness tax'®, :

That is simdlaur to section 44l and aection 333 of the
City Aot of Baskatchewan, defining the yardstick. r yardastick
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is difrerent from theirs, as your Lordships will recall. Theirs
was bused on area, wihereas ours is bagsed on the rental value of
the premises used Tor the business carried on.

Then section 292 provides: "(1) Anmual rentel vslue for
the pur oses of this Act, shall be decmed to include the cost
of providing heat and other services necessary for comfortable
use or ocsupancy, whether the same be provided by the occupant
or ovner,

I cannot find any comparcble section to that in the
City Act. I read 1t merely to draw attention to the fact that
this would be foreign to a property fAct, if the business tax
wea to be a property tax.

Then in subsection 2 it is provided: "In wscessing =nmaal
vental value, the nssessment commissioner shall take all
factors into account so that as Tar as possible premises simllar
in size, sultability, advantage of location, and the like, shall
be ecually szgeessed, The intent and purvose of this section
is that all persons subject to business tax shall be assessed
at a fair rentel value of the prenises ocoupled or used, based
in pgenersl upon rents being cotually paid for similsr premises.®

“ection 293, subsection 1, deals with a svpecial mode
of sssegging filling gtations, It says: "The business aszsessment
in respect of gasoline filling stations may be agalnst elther
the occumant thereof or the verson the sele of wiiose products
is the princiral business carricd on by the ocoupant."

I suggest to your Lorxdsghips that thet indicutes that
it wes o tox for the ca rying on of the business axid not
an occupancy business tax or a property tax.

Then section 295 provides by subsection 1: "No business
assessment or business tax shall be made or levied in respect of
any of the businesssherein enumerated in any year during which
or any vart of which such business is licensed by the city"
and so on. Those are the sxempitions to the generzl business tax,

Section 295, subseotion 2% is inserted in the Apvendix,
but it has been repegled. It reads: "No business assessuent
or Musiness ta&x shall be made or levied in respect of & railway
company, or a ticket agent, ticket sellasr, telegruph agent,
or railvay agent, employed by a rallway company exclusively for
the Lusiness of such gompany, if such compuny is llable to pay
taxzes undex '"The Railway Taxation Agt' or if the proverty of
such company is exempt vnder any by-law of the city.M

That was repealed in 1948, and the repsaling statute
is to be found at page 96. It is a series of amenuments to the
Vinnipeg Charter. It is 12 George VI (1948), Chapter 92.
The section relating to that subsection is to be found at page
98. It is seotion 6 of the repealing stutute: "Subsection (2)
of section 295 of the Act is repealed."; Wt sccetion 9 is a
saving cleuse in so far as the Canadiesn Puciflc Rallway is
concerned, Hection 9 reads: "Nothing in this Act" -- that is,
the Act repealing subsectlon 2 —— "ghall (a) injure, affect,
prejudice, or cause the forfeiture or impairment of, the
benefit, w»ight, exemption, or privilege, if any, of the
Ganzdian Pacific Railway Company under (i) by-laws numbered
respectively 148 and 195 or any other by-law of the City of
¥innipeg; or (ii) a contract or contracts, if any, entered into
between the City of Winuipeg and the Canadian Pacific Rallway
Company; or (b) be or be considered to be, & repeal of any
of the provisions of chepter 64 of the Utatutes of Manitoba,
46 and 47 Victoria." 46 and 47 Victoria, as your Lordships
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will recall, was a statute whilch validated by-law 148; so thas,
in so far a8 overy other vailway 1in Yinuipeg 1s concerned,
saction 295, subsection 2, ie repealed, but not so far as the
Ganadian rPacific Haiwaly 1is concerned. I do not think that I
need read any further in that section.

Then on vage 87, wa have section 296, which provides:
"No person shall be exempt from assessment for business tax
in regpect of any premises on the ground that he is the owner
of the vpremises and liable to taxation =s such," :

dometiing hos been node of the phrase "in raspect of
any opremises", I su;cest that it is merely a convenient way of
expressing it. If thet were left out, the segtion would read
awkwardly. It is merely a convenient way of expressing the
assessnent.,

Then we come to the business tax rates. Section 297,
subsection 1, providss: "For the nurpose of levying the business
tux hereinbefore referred to, the assessment commissioner shall
classify in ac.ordance with the clessifications hereinafter
set forth, the busines of each person ocarrying on business in
any premises in the city, according to the principal business
garcvied on by him therein, ond every such person shall in each
year pay to the city a business tax based on the assessad annusl
rental velue of the nremises occunied or used by him for the
vurposes of such business and 2t such rate per centum of sald
value as is spnlicable to the elass in which such business falls,
u8 shown on the business assessment roll, the rates within
each class varying according to the assessment where hereinafter
indicated., The said c¢lasses uand the respective rates applicable
thereto shell be =8 foliows®, and then thers are z number of
classifications, finally coming down to classification (L),
"Proprietor or conductor of express frsight or passenger
transportation service not otherwise exempt (by rail, motor
vehicle, aeroplaone or o2ther conveyance, not including taxieabs) .®

In 1948 thst clouse (L) wos amended by striking out
the words "not otherwise exemrt®; so that those words are not
now in the Clty Act.

The next section, section 299, merely deals with the
adjusting of business tax when the rremises are occupied for
rart of the yveoar,

Section 2994 is the converse of that. Section 2994
is similar to section 483 of the Seskatchewan City Act.

Section 300, subseotion 2, says: "Provided that where
owing to the nature of the occupancy or other ocause, it is, in
the opinion of the acsessment commissioncr, impossible to

determine the ennual rental velue of any nremises occupled for

business purposes, or where the annual rental value does not,
in the orinion of such officer, exceed one hundred dollars,
it shall not be necessary to assess or levy any business tax
in wvespect of such premises."; +that is, where the essessment
comnissioner ceanvot apply the yardstick, he cannot ussess for
business tax.

Then section 306, subsection 1, provides that, where
the cscessment 18 increased in any year, he must notify the
party sssessed 0 that they may have the right to appeal.

Segtion 312 deals with the right to anpeal to the
board of revision,
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Section 3.5 differentiates between the business tax
roll and the land tax roll, the real property tax. It says:
"The business tax roll shall in all respects be a separzte roll
from the general tax roll".

Then we come to the collection. B8ection 348 provides:
"ithen each of the said tax rolls is completed it shall be
given to and remain in the hands of the tax collector for
collection", which indicates that these are twoseparate kinds
of taxes.

Segtion %51, subsectioﬂp, is not important and I will
not read it; but I would like to note that it corresponds
to section 511 of the Saskatchewan City Act,

Section 359, subsection 1, prevides: "The taxes accrued
on any land shall be a special lien on such land, having
preference over any claim, lien, privilege or encumbranse of
any party except the Crown, and shall not require registration
to preserve it." That corresponds to section 512 of the
City Act.

Section 360, subsection 1, provides: "The city shall
heve a first lien or charge upon all the personal roperty
of every person liable to the city for business tax, and the
clty may levy such tax with costs by distress and sale of the
foods and chattels or the interest therein of the person who
ought to pay the same wherever the same may be found within
the city." That refers to business tax only, and is also for
the purpose of assisting the tax collector colleoting the
taxes.,

Section 364 provides: "Tax, whether business or general"
- they do not distinguish -— "together with penalties for
default in payment as provided for vy this Act, may be recovered
wilth costs in any court of competent jurisdiction in the province
o8 a debt due to the city from any person by whom the same
are payable, or in whose name the same are assessed, in which
case the production of a copy of so much of the collector's
roll as relates to the taxes payable by such person, purporting
to be certified by the collegtor as a true copy, shall be
sufficient evidence of debt."

Seation %65, which apparently gave the trial judge some
difficulty and to wiich I willl refer later when I read the
judgments of the Court of Appesl, provides: "iny taxes may be
recovered and may be levied on any real or personal property
excepting thercfrom that mentioned in subsections (ag, ?b), {a)
and ?h) of seotion 29 of 'The Executions Act'", which are not
relevant here,

That, I submit, should be read along with sections
359 and 360, of course; but I will deal with thit later om
in the judgments,

Section 369 provides: "In ¢ case a person neglects to
pay his general taxes for thirty days or his business tax
forthwith, after the mailing to such person or his agent of
the notice required by t.is Act, the clty shall have the right
t0 levy the same with costs Uy &istress and sale of the goods
and chattels or the interest therein of the verson who ought
to pay the same; subject, however, to the exemption mentioned
in section 365", a

Then subsection (3) of that seotion is, I consider,
a very important provision and I call special attention to it.



It is: "The business tax shall not be a charge upon the
land or building occupied, but such tax is levied in 1liu
of & tax upon peévgonal property.”

VISQOUHT SIMON: You call it a very important provision; but does
it make any difference us to the nature of the tax that it
is decglared not to be charged upon the land or property? It
is a security for collecting 1t, is it not?

MR. BOND: Iy eubmission is that it shows that it is not a tax
on property. It is not a property tax, because there is no
charge against property.

VISOOUNT SIMON: It is levied in lieu of a tax upon personal
propertyd.

MR, BOiD: Yes. In 1892, when the business tax was first brought
into VWinnipeg, the personal property tax which had been in
offeet was abolished. That has been the case, I think, in
every ocase where the business tax has been brought in;
personal tax has been abolished. The business tax was then
imposed and I submit that the reason for subsection 3 of
section 369 was to make it as clear as possible that it was not
& tax upon property. That is the only reason that I can see for
it. That section does not appeer in the Saskatchewan Act,

Those, my Lords, are the pertinent sections of the
City's Charter dealing with business tax,

VISCOUNT SINOH: Just to make your scheme quite plain to me, there
is a tax whioh you c¢all convenienily a business tax. How is
that tax measured?

MR. BOND: The yardstiok used is the assessed rental value of the
property. The sssessor assesses the rental value of the
property.

VISCOUNT SIMON: That is seotion 292, subsection?, is it?

MR, BOND: MNo, my Lord; section 297, subseotion 1, at page 87
of the Appendix.

LORD TUCKER: I+ is also seotion 291, subessction 1.

MR, BOND: BSection 291, subsection 1, sets ot out and section 297
also sets it out. Oeotion 291 says: "Except as otherwise
hereinafter provided every person car~ying on any business in
the oity whether he resides therekn or not shall be assessed

- Por a sum equal to the annual rental value of the premises
whioh he occupies in carrying on, or uses for the purpose of
such business, or uses in any way excepting solely for
residential purposes.’ That is the oity's yardstick. Your
lordships will recall that in the Saskatchewan c¢..se the
‘yardstick was the area of the property which was used in carrying
on the businesses. That is the one place where we differ
from the Baskatohewan case, but my submission is that the
yardstiak makes no difference; it is merely a manner of computing
the tax. We might have adopted the same as Saskatchewan did;
but apparently when this tax was imposed the olty fathers thought
that a better method was to adopt the rental value basis,

VISCOUNT SIMON: Apply it for me to the Canadian Pacifiec Rallway
Company . Suprosing that in Winnipeg the Canddian Paciflc
Rallway has an office, 1s 1t assessed on the annual rental
value of the office! -

MR, BOND: Yes, 21
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VISCOUNT SIMON:That is what you gall the yardstick?

MR, BOND: That 1s the yardstiock. Then there is an arbitzaxry
percentage applied to that, The percentages vary in different
kinds of business. The percentage for the railway company
would be twelve and a half pereent, as shown by the second
schedule of section 297, on page 87. It would be twelve and
& half pergent of the annual rental value of their office.

In the Saskatchewan ocase they took the area and placed a
rote against it - not to exceed eight dollars per sdquare
foot, 1 think.

LOMD AGGQULITH: In the Saskatohewan case one of the questions that
was submitted to the oourt was in three parts. (a) was in
respect of the area or floor space; (b) the rental value and
(c) was something else, '

MR, BOHD: Yes., There were three yardsticks referred to.
VISCOUNT SIMON: This falls within (b)%

MR, BOND: Yes.

LOWD AS4WUITH: In Saskatchewan only the first was involved.

MR. BOND: Yes, Saskatchewan was (a), area; and this fslls within
{(b), rental value.

Perhaps I might now pasas on to the judgments.

LORD TUCKER: In order to get a ploture of the case as compared
with the other, we ought to contrast the language of the
exempting by-law with clause 16 in the Saskatohewan osse, We
have the by-law in this case at page 293. The words are
different from clauze 16 in the 9askatochewan case., This by-law
is confined to propexty owned by the rallway? :

MR, BOND: Yes. The vnrovision is: "Poon the fulfilment by the
said ocompany of the conditions and stipulations herein-mentioned,
by the said Canadian Pagific Rallway Company all property" —
it is confined to vroperty — "now owned, or that hereafter
may be owned by them within the limits of the City of Winnipeg
for Railway purposes, or in comnegtion therewith shall be
Torever free and exsmpt from all municipal taxes, rates,
and levies, and ascessments of every kind,"

In the Saskatchewan case the clause read: "The (anadlan
Pacific Reilway, and all stations and station grounds, worksaops
buildings, yards and other property, rolling stock an
appurtenancges required and used for the construction and
working therveof, and the capital stock of the company, shall be
forever {'ree from taxation by the Dominion or by any rrovince
heraaftgr to be established, or by any Munioipal Corporation
therein®,

: It finally boils down in both caces to thls: That it
was the property that was to be exempt and in the Saskatchewan
case in addition there was the capital stock of the gompany,

LORD OCHEN: I suppose that the addition of the word "owned", which
appears in the by-law and did not appear in the Saskatchewan
case might make g difference if the Canadian Pacifio Rallway
took some vroperty under licence and not under either lease
or ownership; but there is no suggestion in this case that there
is anything in question but property owned by the Canadian
Pacific Railway? '
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MR, BOND: That is so.

LORD ACQUITH: I rather gather that you rely on certain differences

between the Saskatohswan Act znd Manitoba Act as favouring
your argument. VWhich is the best distinction for your purpose,

BOND: The only resl difference beiween the two Acts is this
charging section.

LORD ASUUITH: Gection 369, subsection 3, is the only difference?

BORND: That is the only difference of any importance.

LORD ADGUITH: Otherwise it is merely a cuestion of the yardstick?

BOND: Merely a question of the yardstick and 1t comes down to
whether it is =z property tax or whether it is a personal tax.

- Your Lordships will find the judgment of Mr., Justloe
Hichaxds in the Court of Appesl of Manitoba at nage 198, line 33.
He says: "The plaintiff claims it is not liable to the busineass
tax imposed on nersons carrying on business in the city because
of the exemption provision of by-law No, 148, supra.

"The learned Chief Justice of the King's Bench sets
forth all the relevant facts and discusses the leading ocsses
in regerd to the business tax in paragraphs 228 to 315 of his
reasons for judgment. Therefore it will not be necessary for
me to set forth ali the relevant sections of the Wimnlpeg
Charter, but it is, I think, advisable to refer to the following
gsections which provided for asseéssing and fixing the amount
of the tax." Then he refers to section 291 and 292, whioh
I have read, section 360, section 364, section 365 and section
369, and at page 200 at line 9 he continues: "The trial judge
expressed the opinion that section 365" — that is the section
which provides: "Any taxsmay be recovered and may be levied .
on any real oxr personal vproperty" - "refers to the business
tax., The clty contends 1t does not. £Hee paragraphe 231 and
2h4 of his reasgons fox judgment. 1 do not think the correctness
of eithexr view makes any dirfference to the decision on this

phase of the case,

"The oity claims the business tax is a tax in personam and
not & tax ip yem and there is, under the sections I have quoted,
and other seotions of the Charter relating to business tax,
no tax or assesasment of property of the company.

"The company claims that under the scheme of thise
taxation there is an assessment of its property and, following
the cgsesament, a tax on its property.

®Phe tricl judge agrees with the company's contention
and sets out his finding in the following words: '(255). Imn
my opinion the Charter subjects the property of the tax-payer,
roal and peramnalﬁ to a levy for business tax. This is, then,
& "municipal levy" on property. But the exemption sgreement
provides that the property of the plaintiff is to be forever
free from alli municipal taxes.

t(256). The bueiness tax imposed by the present
Winnipeg Charter is, therefore, in this respeot a tax on
property, although it also partakes of the nature of a tex

rgonam in that 4t mey be recovered as a debt: sections 34
and 364 (paragraph 231 supra). It is however one tax and I
take the view that the fact that it can be recovered 1in an
action does not make it any the less a levy on property.
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"1(257). It seems to me that besides being a municipal
levy it is also & munlcipal tax on property within the meaning
of the tarm zs used 1n the exemption agreement, but I prefer
to base my judgment on the ground that it 18 a municlvel levwy
on property from which the plainiff is forever exempt.?

"The basis of his opinion, is his view of the use of
the word 'levied! in section 365 of the City Charter, supra.
kvidently he ascribes to it the meaning !taxed' which he
congiders would be a breach of the agrecenent to 'exempt from
taxes, rates end levies'., Applying the gjusdem generis rule,
the word 'Ylevies*' clearly means tazes. The Oxford Diotionarh
gives 2 definition of the noun 'levy' &s Yan assessment, duty
tax etc.'! I think, however, the word "levied! used as it is in
the tax collection sections, should be given the meaning ascgribed
to the verb 'levy' in the Oxford Dictionary, namely: 'To.
collect a debt; to ralse a sum by lepal evecution.' The tax
which has been fixed and imposed in pexgonam may be levied,

"It will be noted that section 292(2) provides the manner
in which the Assessnent Commissioner sh:ll arrive at the
anmual rental value, and geotion 297 (1) fixes the tax at
& ra.e per centum on such velue.,

"I am unable fto find any defihition of the words
' snnual rental value.' The Oxford Dictionary gives the following
neaning of the word Yvaluett 'The material or monetary worth
of a thing. The amount at which i1t may be estimated in
terms of some medium of exchange,'!

"There 1s not to be &n assessment of property of any
kind, In the case of an 2s¢cupant ¢f his own prenises there is
not oven o rent. The annual rentel value wihilch is to be assessed
is neither real nor personal proverty. It is merely an amount
of money, not actually in existence but estimated by the _
Asgesament Commissioner on the basis of rents being actuallypaild
for sinilar premises and not on the basis of the value of
any property.

"Then as to the business tax being a tax on reali or
personal propsrty. Seotion %69(3), which I have quoted, says
it is not %0 be a charyge upon the land or building occupled.
Certainly it is not a tax on any particular real or personal
property.

"In my opinion Seotions 360(1), %64, 365 and 369(1),
which influenced the judgment of the trial Jjudge, are not forx
the purposes of impoelng a tax and do not impose a tax, but
are nerely for thas rurnose of coliecting the tax by diatress or
gale of personal property, and, posslbly, by levying it under
section %65 on real property. Such provigions do not make the
tax itself a levy upon property. Thers must be a further aoctive
nove by the tax collector before there is a levy, It is true that
paynent may be realised out of property but all debts of every
kind whatasoever are payable out of nroperty of some kind and
that iz the only means of paying them.

4 I cite 88 a test the following hypothetiocal example
which illustrates the orinociple and scheme of the tax and shows
tha the result of the tax 18 the creoation of a debt owing
by the ocoup.nt omrrying on business in the premises, tnt is
not a tax on any provartye.

"Let us suprose an extra-provincial corporation rents
a furnished office in Vinunipeg for the sole purpose of glving
information as to its business, all corrvespondence belng
handled by the:ﬂxd.affica of the corporation in another province,

e
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or by the Vinnipeg office on stationery bslonging to the
landlerd, for which payment is made aftsr use, and assuming that
the gorporation has no property whatscever in Winnipeg. In
such case the tax could only be in personam and not in rem,
bacause there was no property of the tax-payer in Yinnipeg.

I think, that being the result of the test, the contention

of' the city 1ls correct.

"The relevant cases are fully and adequately discussed
by the learned trizl judge and, if I may say so, his expressions
of opinion as to thair purport are correot. The plaintiff
gompany , however, still contends the Halifax v, Foirbanks ocase,
decides that a business tax is a direot tax on real property
and, therefere, conclusivd against the appellant. I caennot add
anyehing to what has been gaid by the trial judge in tihis
gase, out I, too, point out that tinc statute in the [glifax v,
Fairbanks case i1s different from the ity Charter and the
real question in that cause was whether the tax was direct or
indirect. There is no orovision in tue Uinnipeg Charter that
imnoses the business tax directly or indireotly on the owner
of any yeal or nersonal proparty, gusa owner, although he may be
required to pay it as occupant and user.'

VISCOUNT SIMuN: Will you turn back to page 198, where you began
reading?. You began reading a judgnent of the Court of Apveal.
Tho case was dealt with by Chief Justioce lMoPherson, ut you
dd not refer us to that,

MR, BOhu: I am sorry. I have refervences to his judgment in my
notes and was going to read it later on,

VISCOUNT 0LHON: At page 198, line 37, Mr. Justice Richards says:
"The learmed Chicf Justice of the King's Bench sets forth
all the relevant facts and discusses the leading cases in
ropard t0 the business tax in paragrapius 228 to 315 of his
roasons for judgnent,"

MR, BOlD: Yes. Page 67 is the judgment of the Chief Justice of
the King's Bench. '

VISCOUNT SIiGH:  Then we get into pareeraphs?

MR, DBOND: Yes. Foragraph 228 is on page 137, znd he goes on to
paragraph 315, which is on page 161.

VIGCCOUNT OIMoN: You have been reading to us the judgment of MNr.
Justice hichards, which ig on this point in your favour, Wt
one of hie colleagues, who gave judgnent before him, was the
Chief Justice.

Mk, BOND: I had intended to resd three judgments that were in
our favour and then to take the two judgments which were against
us .

VISCOUNT CIMOH: Very well,

MR, BUND: I have dealt with the judgment of Mr, Justice Righards,

The next judge whose deoision was in our favour was
Mr. Justice Adamson. At page 234, }ine 9, he says: "Does
the city business tax constitutes an *assessment' of the
property of the company of any nature or kind or impose a tax
or levy on the property of the company? On this point I agree
with my brother Richaxds.

"It has frequently been held that a business tax is
a personal tax and not a tax on property!: Reference re Taxation

20
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of Canadian Pacific Hallway" =- that was the Saskatohewan
wan -- "and

Referenge in the Court of Appeal for Baskatghe

gases there cited. The faoct that it is called a business tax an
that business is property, does not determine the matter. The
nature of the tax is the &etermining factor. Whether or not

& busginess tax is a tax on or assessment of property depends

on the statute in each case.

"Sgotion 291(1) of the Winnipeg Charter, Statutes of
Manitoba, 1940, chapter 81, as amended, says: '. . o SVEry
person carrying on any business in the city . . . shall be
asgsessed for a sum equal to the annual rental value of the
premises which he occupies . . ." The business tex imposed by
this enacotment is an assessment of the person. It is not
an assessment of pIOpert¥, not is 1t a tax upon property.
$The annual rental value' is not preperty. It is an abstraot
2erm uged as & maasure or standard for the personal tax

mposed.

"The company is not exempt from gssessment or taxation.
All the company!s property is not exempt; only that property
owned by the company for a cgertain specific purpose, or in
conneotion with that purpose, is exemp In ted Towns
7 . (3 | f By

1 ®

exémﬁt.

"There ies a fundamental difference between exempting
an individual or a company from taxation or azsseszment and
exempting only the property, or part of the property, of
such indivudual or company. Had 1t been intended to exempt
the company, as was done in the Newfoundland case, it would
have been s0 stated in the agreement. This exemption clause
appears to have besn most carefully worded to express
precisely what the parties intended. I+t bears all the marks
of negotiation and compromise.

he only sense in which this can be said to be an
asgessnent or tax on property 1s that 1t must be paid with
property. To hold that this makes it a tax on property would
be to enlarge the scope of the agreement. It would do away
with the distinction between exempting the individual or
company. An illustration of that disbinotion ocours in thise
case. DBy olause 16 of the contrack queted in the charter,
the Canadian Pacific Railway is exempt from taxation by tﬁe
Government of Canada. By the Railway Taxation Aot, Statutes
of Manitoba, 1900, Chapter 57, Seotion 18, the company was
exempt from taxzation by all muniocipal ocorporations within
the province, Under the contract we are considering, only
part of the property of the company is exempt. It cannot
be supposed that those who agreed unon thes clause did not
know and understand the wide difference between exempting the
company from taxation and exempting some partlicular property
owmed by the company.

"It may be that if the city had been alert and well
adviged, it might have collected the business tax from 1894
to 1899, The company has not been injured or prejudiced by
this inadvertence on the part of the city.' In 1900, your
Lordships will recall, the Rallway Texation Act was passed.
"The argument on the company's behalf is that beceuse for
those years it received greater advantages under the agreement
than it was entitled to, it should continue for all time
to benefit to a greater extent than was intended by the
agreement. The statement of Lord Halsbury in X h E
Hallway v, Hastings, whioh is quoted above, gives the answer
%0 thise oontentionz<3No amount of aoting by the parties can

«lter or qualify words which are p .ain and unambiguous,.'™
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That is Mr. Justice Adamson on the business tax.
VIBCOUNT SIMON: Is it important that we should look at the ocase,

%o which he refers, of linlted Towns Elegtric Company, Ltl., V.
mmmmwz

MR, BOND: I do not think so, my Lord. _

VISCOUNT SIMON: The learned judge says: "Had it been intended to
exempt the company, as was done in the Newroundland case, 1t
would have been s0 stated in the agreement." I do not know
Wh‘!.t 1t 15.

MH, CARSON: I do not think that that c.se helps one way or the
other, my Lord.

VI3GCOUNT SIMON: If you agree that we need not look at it, we will
not. Vhat 18 the reference to the third judge.

LOID COHEN: It is one sentence at page 228, is it not?

MR, BOND: It i1s page 228.

LORD COHEN: Mr, Justioce Dysart had found in favour of the olty
on the ultrs vireg point of the case, so that it w.s not
negessary for him to go into the_business tax.

MR, BUND: All that he says, at line 6, is: "that the business tax
is not exempt bscause, although the amount of the tux
annually assessed 1s to be computed upon the rental value of
the property in whioh the business is conducted, the tax

is not on the property but on the person involved. That is
all that he has to say.

VISCOUNT 3IMON: Those are the three who were in your favourt

MR, BOND: Yes,

VISCOUNT SIMON: Then we will look at the others after the adjournment,

MR, BOND: If your Lordship pleases.

(Adjourned for a short %ime).
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VISCOUNT SIMON: when we adjourned you were about to refer us to

MR,

the judgments which were against you.
BOND: Yes, my Lord.

VISCOUMT BIMUN: Which is the first one?

MR,

BOND: The Chief Justice in the Court of Appeal. His judgment
is to be found at page 185. At line 25, he says: "The next
question to be gonsidered is liabllity of the rallway te

pay the business tax on all thelr property sltuate within the
present limits of the City. I am not now considering the
jquestion of liability for taxation of the Royal Alexandra
Hotel as distinct fram other propertiea. Tha* anestion will
have to be dealt with separately”.

Them he reviews the exempting c¢lause and says: "The CGity
of Winnipeg was incorporated on Novemtsr 8, 1873, by 37
Victoria, Chapter 7, and under Section 112 thereof there was
set fortﬁ the property which was liable for taxation, namely,
‘all land and personal property in the City of Winnipeg shall
be liable to taxation, subject teo the following exemption'."

VISCOUNT SIMON: Is it necessary to read it all through?

MR,

BOND: I do not think so, my Lord.

VISOOUNT SIMON: At page 187, line 22, he says: *"In considering the

HR,

true intent of the contraect'.

BOND: I was about to came to that. I do not think that the
other is material. He says: "In considering the true intent
of the contract entered into between the parties, cungideration
must be given to the gonditiona that existed when the contract
was entered into. At that time the only taxation levied was

on land and personal property. No other method of collecting
taxes was in existence, and under clause 4, Seation 8, above
mentioned, it would appear that all proper%y was to be free and
exanpt from all municipal taxes, rates, levies and assessments
of every nature and kind,

"Wwhen the businegs tax was introduced as a new method of
taxation it was definitely provided by statute, and carefully
continued through the subsecquent statutes, that the game was
levied in lieu of a tax upon personal property.

*I am of opinicn that the inclusion of such a term was not
merely by acoldent but for a definlte purpose, namely; to show
that 1t was a tax shetituted for the previous existing tax.

It was entirely unnecessary to include such an explanation for
any other purpose as the power of taxation of personal propersy
oould have been dropped out of the statute and the power to
institute! ———-—

VISCOUNT BIMON: I do not think that we need discuss the meaning of

MR,

#in lieu of%, We know what that means.

BOND: On psge 188 he says: "The effect of such a term has been
consldered in the S%g;tsygrx Ve %a;;bo;ougg case. In that case
the Earl of Shaftsbury le 0 his grandson annuities of &£1,000
and £2,000, each subjeat to certain conditions, and his
Executors werc t0 pay the legmcy dues on sald annuities. 1In

a codicil he revoked the annuities in hisg will and 'in lieu
thereof! directed that his Executors pay his grandson £3,000
yearly®,
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VISCOUNT SIMON: Can we go to line 30: "when the Clty exempted

MR,

all property (whieh inocluded land and personal property! from
all taxation, they cannot, at a later date, under a tax under
another naue substiiuted the:efor, make the canpany ilable for
such substituted tax”.

BOD: Yes.

VISCOUNT 8IMON: Then he suriarisges the argument.

MR,

BOND: "Qounsel for both parties subnaitted very zstrong arguments
in support of their contention as to whether a business tax was

a tax on property or not.

v, Oity of Hanilten; Iox abu Coupany v. Cit)
of Toronto, it was held that bus-ness tax was not a tax on

property but a *aersonal tax. On the ather hand: in

gl g - - L W _ ¥ @
expressec py members of 3 T w s a tax on
nroperty. In all of these cases the questions before the
vaTlous couris were entirely different from those in this action
and dealt with the wvarioug statutes and the effect of same in
reference to taxation of Crown lande or pProperty ococupied by
the Crown, or cases of double taxation in contravention of
the statutes under consideration. 1In no case was it for the
purpose ofi settling the point of whether it was a property or
personal tax, and the counents in reference to that phase of

the problem were ghiter dicta.

"In Reference re¢ Taxatign of Canadlan Psocific Railway
Campany, now subject to appeal, certain questions werec suhmitted
to the éaskatohewan Gourt of Appeal as to the powers of a
municipallity to tax the campany in that province. Various loecal
Acts were under eoneideration and the effect of clause 16
set forth in Chapter 1 of the Statutes of Canada, 44 Victoria,
1861, and the court held that in Saskatchewan the company
wae liable for both property and business tax.

“In the first analysis, all taxatlion 1s personal as it
has to be pald by the person taxable, although there are
different ways of ascertaining what the amount of the tax
shall be; and conversely, all property owned by the person
responeible for payment of the tax 1s avallable for the purpose
of realising the amount thereef and becoue s subjeet thereto.

*I do not think that in the present case it makes any
difference whether it is a personal or property tax. The
rights of the parties hereto depend upon the agreement entered
into by them, as ceontained in the by-law".

VISCOUNT SIMON: Does he not came to his conclusion on the next

MR,

page, at line 2517

BOND: Yes, my Lord. Heé saysi "ine ordinary municipal tax on
property is levied against the assessed capital value of the
property." ‘That is the ordinary muniocipal tax. "The business
tax is levied by an agsesament of the anmal rental value of
the property. In both cases the property is to be taken into
sonsideration., Becuuse the basis of valuation used for the
purpose is different, it does not eliminaste the fact that the
agsesament is made in relation to the property and the City
is not entitled to make an assessment of any kind*.
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That is where we differ from the learned Chief Justice.
We say that it is only a yardstick. I think that is the end
of where he doeals with the business tax.

LORD CUHEN: At line 39 ou page 191 he suns it wp.

¥R, BOWD: Yes; that is his conclusion. "1 am, therefore, of the
opinion that the company is not liable for the so—cailed
businegs tax for the following three reusons: (1) It was a
tax substituted for the personal tax from which it was ezempt
at the time the by-lsw was paseeds (2) That the by-law
prohibited the City from making the assessment neces:zary before
gsuch a tax couid be escertaineds (3) Tat on a true and correct
interpretation of the meaning of clause 4, sub=sectiocn (8) at
the time the by-law was passed and the coniract entered into
between the eompany and the City, which was ithe recason for the
sassing of the by-law and the exemption being granied, the
gampany was to bhe oxempt from any and all taxes levied by the
municipality”.

VISOOUNT SIMUN: Of those thres reasons, (2) is the critical one
for you, is it not: "That the by-law prohibited the City from
making the ascessment necessary before suoch a tax could be
ascertainzd”?

MR, BOND: Yes.

LORD COHEN: That is the one based on the extract from the
judgment of ir.Justice Sedgewiok, at page 190, line 817

MR, BOND: Yese.
LORD TUCKER: (3) is really summing the thing up?

MR, BOND: In so far as No.(l) is concerned, our submission is that
it is an entirely new and different tax.

LORD COHEN: I should have thought that 1t was a bad reason. You
have t0 look at the nature of the tax itself; not what it was
substituted for,

HR., B0iD: Yes.

VISCOWNT 8IiUN: I do not think that the first reason need worry you.
The difficulties are in (2) and (3); and, if it is correct that
the company was t0 be exempt from burdens put upon it in respect
of property owned by 1t, the guestion 1s whether or mot this
tax is not a tax on property.

MR. BOND: Yese that is the whole guestion: whether orxr not it is
a property tax.

VISCOUNT SIMON: Yes. hat is the next judgment?

MR, BOND: bdr.Jdustioe Coyne, at page 202, line 34 says: "I also
eoncur in the judgment of the Chief Justice of this court, with
the exception of the two sentences at the end of his judgment
where he refers to the Heference rcspecting the British Columbia
Labour Statute as affecting employees of the Fmpress Hotel! -
we are not econcerned with that - "whore, on the basis of &
supposition of interpretation of that case, he finds the Royal
Alexandra Hotel liable to taxation.® Thot 1s nothing to do with
it. He simply concurs with the Chiel Justice.

Those are all of the judgments in the Court of Appeal, my
Lords.
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In the Supreme Court this Guestion was net argued, because
the Baskatchewan Roference h«ud been recently deeided and, while
we did not argue it, we reserved our rights to prezemt an
argunent on 1%, should it go beyond the Supreme Court. Hovever,
some of the judges did refer to it.

VISCOUNT 8IMCI: Did you say that in the Supreme Court this point was

iR,

not argued?

BOND: It was not argued at length. It was argued in connection
with the Royal Alexandra Hotel, but it was uol argued generally.

VIBOOUNT &ImON: I+ would have beem open t0 you in the Bupreme Court

MR,

t0 have distimguished, if it were vossible 1o do so, the
Saskatchewan case irom this casc, would it not?

BOND: We took the position thot the Saskaitchewan Reference was
similar 4o ours and we 8till take that cosition. I am adopting
their argument in tlis case.

Turnlng t0o the judrments in the Supreme Court, at page
414, line 20, Mr.Jdustice Kellock says: "I is also contended on
behalf of the aprellant that the exemption extends to so-called
business taxes. AiAs tnie point is concluded in this court by
our deoision in Canaz & LOXNO Y-

General for bggkatgheﬁgn effect must be given to this contention!

At paze Al8, lines 3 to 25, Mr.Justice Kerwin says
something simllar. “the third question, whether busincss
taxes are included in the ex&hgtion is settled by the decigion
of this court in Qgﬁ}ﬂlan Pacific 1Lway Company v. Aftorney-
General for Saskatohewan.

Then lir.Justice Lstey, at page 40!, line 44, says: "Then
with respect to the validity of the vusiness tax prior to
1893 the City of Winnipeg was authorised to impose taxation
upon real and personal vroperty”; and he discusses tho legislatior
At page 403, line 18, he says! “Apurt fran this btdﬁubory
recognition of the exﬁn)tions created by oy-laws 1486 and 195
with respect to the business tax the langusge of this exemption
which we are here coneidering - ‘ property now owned, or
that her after may be ovmed . . snali be forever frce and
exempt from all uwmiclpel laxes, rates, and levies, and assess-
ments of every nature and kind', - ie cven more Lroad and
comprehensive than that in clause 16 considered in Cangg;an
Pagific Rapilway Comuany v. ‘The Attorney-General for Sask:tcohewan,
where this court helid that the business tax Wes iuciuded within
the exemption ther: vrovided for. The principle of that
decision resolves this issue in favour of the coupany'.

On that point, before the adjourmment, Lord Asquith asked
me whether there were any differcnces in the legislation. There
is this difference: that under the City's legislation it is
property owned by the company. The word "nwned“ does not aipear
in the Aot on the Saskatehewanm Reference.

LORD ASQUITH: Is the word “used" therc or “"oocupied"?

MR,

BOND: I think that it is "used".

LORD TUCKER: The word is "used", but it has to be oecupried a=z well.

MR,

It is an oecupation tax.

Bib: That is what they held.

Cv
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LORD TUCKIR: Oecupancy came inte it in the Saskaitchewan cuse,

LORD OCHEN: But in both cases, the word "owned" im one snd "used"
in the other, was used in defining the property which was
exenmpied, and the exemptlon in both cszses was $0 continue so
long as it was used for railway purposes, I think,

MR, BOND: Yes, my Lord.

VISCOUNT SIMCN: It 1s not disputed, is it, that in Vinulpeg the
lends, the enmual value of which it is sought (0 use as the
yardsiick, are owvned by the Canadian Facific Railway?

MR. BOND: I think thm they are all ovmed by the conany.
MR, CARSQN: I do not know of any suggestion to the contrary my Lord.

MR, BOND: In the Baskotchewan case, in the Supreme Court, iir.Justice
Kelloek, at pages 218 and 219, distinguiczhed the case of
Hydro=klegtric Yower Camuigsion of Ontario ve Gity of Hamilton,
and in the judgment of the Chief Justice in the Court of Appe
of Manitoba in this cuse it wue said that in none of the cuses
which he mentioned (and thies was one of them) was it stated that
the tax wes a persanal tax.

I would like to refer your Lordships to Hydro-ilectric FPower
Conmission of Ontario ¥. City of Hamilton, which ga rcported fn
. tarlo Law Peport, 1hH, where the guestion was under
conslderation regarding asscesment Hr business tax and wae
I submit, similar to the present case. In that oase Chief
Justice lleredith stated at pages 160 and 161 duite definitely:
"The word 'property' means, I think, real property, because
personal property 1s not liable to taxation., That is our case,
too. Yhat is exzctly what our Act says: that personal properiy
tax was abolished,

LORD ASYUITH: I am not quite clear what a personal tax means, if
it is o term of art. Does it mean taxation which is noi levied
on property or taxaticn which is not levied on reelty, or does
it mean & tax which is not enforceable by a charge?

MR, BUND: I think that it 1s the latter,
LORD ASQUITH: The subject matter of the tax can be anything?

MR, BOND: Yes., That is why they insgerted in the City Charter, when
they imposed the business tax, that it should not be a charge.
I think thai that wae the reason for it: to differentliate
between a tax on regl property and a tax on personal property.

LORD COHEN: I think that in the Saskatchewan oase same judge said
(znd I am not sure that all of those whe were against you did
not say) that suehk a vrovision had nothing tc¢ do with determining
the nature of the tax; 1t merely related to the method of
collection of the tax, and it might be & real or personal tax.

MR, BOND: Yes, my Lord; that is true. My submission la that this
%ﬁmilton gase is directly in point. The only difference iz that
e yardstick that they used was the zctusl value of the land and
they applied an arbitrary rate to the value of the land instead of
to the rental value of the iand. That wae the only difference

ag I see the case,

MR, QARSGW: That was Juestion (2¢) in the Saskatchewan case?
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s

MR.

BOND: That was Question (2¢) in the Saskatohewan Reference.

At page 161 Chief Justioe Meredith goes on to say: "The
business assessment is imposed by Sedtion 10 and 1s a personal
tax, and not a tax on real or personal property. The assessment
an iand is used only for the purpese of determining the amount
of busincss assessment, which is a pereentage on the assessed
value of the land occupied or used for the purpose of the
business." ‘hat i8 our case, @xcept that the yardstick is
different. He confines the business tax, as I have said, to
a personal tax and by no process of reasoning can it he said
¢ be a tax on praperty.

LORD TUCKER: Uhat was the exempting provision in that cuse?

MR,

M

CARSON: FProperty vested in or control .ed by any ruvbliec
Qommission is not Lliable to taxation.

BUJ: It was the Ontario Assessment Act, levised Statutes

of Ontario, 1914, Chapter 105, section 5, paragraph (7):
"Property vested in or controlled hy any public Commission is
not ilable to taxation, wnless ocoupied by a tenant or
lessee". That appsrently was the language of the aAot.

This case of Hydro-Electric Camuigzion of tario v, Oity
of Hamilton was followed in the Saskatchewan courts in the
cases to which my learned friend lir.Leslie referred your

Lordshlps: lgoge Maw v, Britlgh-America 0il Com (1937,
2, Western Veekly Reports, page %0?5 snd Northern Saskstoche
iying Sehool v. Buekland iwmicipality (1943, Westemn Weekly
feports, page oUY). e rely on those cases, and your Lordships
will recall that in his reasonz for judgment in the Saskatchewan
Reference (1951 Supreme Court Reporis, pPsge 190} lir.Justice
Lstey, at page 271, dissented {rom the otheraiu\gES. I am
not going into that, because 1t was fully dealt with in the
previcus cace. '

My final submission is that the exempting clause of
by-leaw No.l48 was moet carefully worded, as lir.Justice Adamson
has sitated, to exprese precisely what the parties intended; and
furthex, to ensure that thers would be no doubt that the exemption
given in 1401 shoueld not be misconstrued and texation, other
than on propertx be introduced, this Section 19 was inserted
in the Ae¢t of 1o§3 -~ thnt comes forward as Section 569,
sub-section (3) of the present Act - declaring it not to be
o charge made upon land or buildings, which was the incidence of
property taxation. I think that that is the only reason why
that section would bave 10 be pat in therc:i: to show that 1%
did not carry slong the incidence of roperty taz; 1t was not
a tax on property.

In conclusion, I would like %o say that the business tax in
the City of Wiunipeg is not a tax respecting the use and
ocoupatvion of land, in my submission, and it is not a tax on
property. It is a tax which, I believe, iz wnmidue in Canada.

"I do not think tuet you bhave any councwerpart to 1t cver here

and, 80 far as I can find out, they do not use it to any extent
in the United States. It is a taxz unicoue in Cemade and was,

I believe, first imposed by the rrovinee of Ontario inm 1890.
lianitoba apparently got it from there im 13893. It was imposed
to replace the personal property tax, which was difficult of
gollection and was not satisfsctory; and I think that in

every jurisdictiion where the business tax uas beecn brought into
force the personal property tax has been abolished., It does not
necessarily carry the same inoidence of taxation as the personal
property tax, inaemuch as it is not & tax on property. It is am
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arbvitrary sun which the province permits the City to charge on
Persons carrying on business in the City, so that they may
through this tax contribute sowething in return for the services
that they receive; that is, police protection, fire protection
and services of that nature. Otherwlse, no contribution ceould
be obtained from many of these persons, since they cuxrry on
business in rented premises and live in rented premises, and
they would be free from all taxation and would receive the same
services as the other citizens who paid the tax.

I submit further, my Lorde, that the fuot that the tax is
conputed by estimating the annual rental value of the premises
occupied nultiplying it by an arbltrary perventage does not
negessarily’ 1ts character; that it is not an occupancy tax.

VISCOUNT BIMGN: In this case it is not ooocupancy; it is ownership,
is 1% not?

MR, BUWD: It has been held that it is an occupuncy tax.
LORD TUCKER: In the present case the tax is an occupanoy tax?
MR, BQD: It is based on occupancy. That is the yardstick.

LORD TUCKER: The exemption that the Oanadian Pacific Railway will
get is becaguse they own the property and therefore ¢laim to be
exempted undey the terms of the by-law?

MR, BND: Yes. Our sumission is that the factor of occupancy is
merely the yardstick - the same as in the Saskatchewan case.

VISCOUNT SIMON: What you have said about the business tax in other
Jurisdictions is interesting. You say that it was firss
impoged in Ontario.

MR, BOND: 1In 1890, my Lord. At that time it +as & tax on all
merchants. That is the way that they desecribed it.

VISCOUNT 8IMON: In Ontario, when the business tax was imposed,
how wis it measured?

MR, BGHD: It was en the value of the land, I think; the same as
it is now in Ontario, a percentage on the value of the land.

MR, OARSON: As in Question (2¢) in Saskatchewan?
MR, BOND: Yes.

VISCOQUNT SBIMON: I think that you are right in saying that we have
nothing which 1s parallel %o it in this country, and you say
that you are not aware that 1% exists in the United States?

MR, BD: No. They still seem to stick to the personal property
tax in the United Stases. _

LORD TUCKER: It bears a very close resemblance to our rating
prineiples, especially the clause to which you referred us:
“In assessing annual rental value, the assessment c¢oumissioner
shall take gll factores into account se that as far as pcssible
premises similar in size, suitability, advantage of location,
and the like, shall be edqually assessed. The intent and purpose
of this section is that all persons subject to business tax
ghall be aszessed at a fair rental value of the premises occupled
or used, based in gemeral upon rents being actually paid for
pimilar premises." It is very like our rating principle of
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of equality of rating of camparable premises; but, of course,
our rating applies to residential properties oz well as
business.

MR, BOND: Yes.

VISCOUNT SIiON: Is there any provision that, if one peraon who
is aspessed to pay the business tax conslders that the rental
value of another person's premises has beem flxed too low, he
can apuly to have it put up?

MR, BOND: Any person can apyoeal to what we ¢all our Board of
Revision.

LORD COHEN: 1In respect to somebody else's assessment or only about
his own?

MR, BOWD: About other people's.
MR, CARSON: We have that in Ontario.
MR, BOND: whether they have any interest or not.

VISCOQUNT 8INMON: In our own rating law you can object that
somebody else is not sufficlently assessed.

MR, BOND: Yes. Any person can appeal. -

I have not atiempted to advance any argunent, because I
had the privilepge of listening to the arpunent in the
Saskaichewan case and I agree with it and I am adopting that
as my argunent on this point. I do not think that therc is
anything further that I can add.

My friend Mr.Wilberforce has drawn %o my attention
Section 300, at page 88 of the appendix. I do not know whethex
I read that or not.

LORD CGOHEN: I marked it. I do not know whether you read it, but, at
any rate, 1 did.

MR, BQID: If your Lordship pleaseas.

VISCOUNT SIMON: MNr.Carson, the Board has on a nunber of lssues
reached in itw own mind a conclusion; but I notice that in
the first reason whigh you append 10 your Case you say: "Because
the respondent was a corporation with power to give the bond
and covenant! That reason may arise because the respondent
is In the vosition of a common law corporation or it may arise
from the arguuent that it is & statutory corporation with the
necessary power. If you, representing the Canadian Pacific
Railway, want us in our decision to declde which of those two
things it is, we ought to hear you. If you are content to deal
with the matter without discussing the duestion as to whether
it has camaon law powers or adeduate statutory powers, the
position might be otherwise.

MR, CARSQN: The reasan is intended to cover both grounds and I
would be content to have the view of your Lordships on the
first ground; that is, that it has power by virtue of the
terms of its Letters Patent.

VISCOUNT SIMON: In paragraph 32 of your Case, you say of the company:

*It has the status, it is submitted, of a common law corporation
and as such has all the powers of a natural person.”
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MR, CARSON: Yes.

VISOQUNT SIMON: One posslble view is that we do not say that,
but it none the less has the necessary power when you c¢ongiderx
the statute and what 1s equivalent to the statute.

iR, CARSON: As your Lordships will recall, the majority of the
judges of the Supreme Court found in our favour on the
question of powers, on the basis of the terms of the Letters
Patent. If your Lordships desired to hear me, I would
naturaliy suprort that view in the Supreme Court.

LORD COHEN: In other words, they did not hold that you were a
can:on law corporation? They did not find it necessary to
determine it?

MR, CARSON: They did not find it necessary to decide, and I would
think it proper for me to supuort the majority view in the
Supreme Court.

VISCOUNT SINON: We are only anxious that we should not frame our
judgment in a way whicoh ties your hands in possible future
CaBe8.

MR, CARSON: Y=3, my Lord. For the purposes of this case, I would
be quite content with a judgment which held that we had this
power by virtue of the terms of the Letters Patent.

LORD COHEN: 1In other words, Mr.Justice Locke was right?

MR, OARBON: Yes, and kMr.Justioe Kerwin, who wrote the judgment
of the Chief Justice, ilir.Justice Taschereamn and lir.Justice

Banteux,

EISOOQUNT 8IMON: That would leave you, in litigation in the
future, free to contend, if you felt that you could, that you
were a camaon law eorporation.

MR, CARSWN: Yes.

VISCOUNT SIMON: Then I do net think that thecir Lordships will
require to hear you. I think that that is the view to which
they are likely to came. If, on _reflection, their Lordshipa
were t0 find that their present, did not commend itself, we
should have to let you know.

MR, CARBUH: If your Lordship pleases.

VISCOUNT BIiiON: Is there anything that you wanted to say about
iir. Bond'e arguunents?

MR, CARSBQN: May I glance al my Reasonsg tc see 1f therc is anything
that I should say about anything else. I think not, because
my Reason (2) is only relevant if the question of powers is
deocilded against me. The same wouid apply to Reason (3) and

to Reason (4).

VISCOUNT SINON: You are, taking the point in Reason (5), are you?
You are not suggesting that there 1s res judlcata?

MR, CARSON: I would only take it in this view: that in the
Supreme Court in that partioular deeision of 1900 they held
that the tax exemption was binding. I do not think that I
need to develop that, as long as I remind your Lordships of what

that decision was.
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VISCOUNT BIMON: As regards your Reason (9), I suppese that you
say that, 1f the Privy Council took the view in the
Saskatchewan case that the exemption was good, a fortioxri
it ig good iu this case?

Mie GAHSON: Yes, my Loxd.

VISCOUNT B8IMON: Then I do mot think that their Lordships need
to trouble you, hir.Carson.

MR, CARBMN: If your Loxdship pleases.

VISCOUNT S8IMCGH: Their Lordships will take time t0 consider what
advice they will humbly tender %o Her Majesty in this case.
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