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1 PRIVY C GClL,
Councll Chamber, Whitehall, S, W,1
Hon h M . ‘
Present:
VIBCOUNT SIMON, 30 OCT vt
LQIID msm . ] g e %
LORD TUGKEH k™ 38 '»t -
LORD ASQUITH OF BISHOYSTONE, SEL 2 2T
LORD COHEN OF WALMER., - 17f§1;3"”

L SUPREME CQUI

Between i

THE CITY OF WIHNIPEQ Aprellant

and

THE OANADIAN PACIFIC RAILWAY COMPANY
Respondent.

(Transoript of the Shorthand Hotes of Marten, Meredith & Co.,
11, New Court, Carey Strect, Londen, W.0.2.).

MR, W.P, FILLMORE, 4.0.,, R, G.F.D, BOND, 4.C., (both of the
Canadian Baz) and MR. R,O, WILBERFOROE, instrueted by iessTs.

Lawrence Jones & Co., apceared for the Appellant.

MR, O.F.H. CARSQN, W.C., (of the Canadian Bar) iR, FRANK GAHAN,
.C., and MR, ALLAN FINDLAY, (of the Canadian Bar) instructed
by Messrs., Elake & Hedden, appeared for the Respondent.
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MR, FILLMORE: vhen your Lordships adjourned, I was at page 223 and
I had finished the main part of the Judgnent of the late
ixsJustice Dysart. At line 29 he says: "The third important
qusstion is whother the City is eatopped by its conduct ox

from now oontonding that the covenant was

uitra aampany. "

MR, CARS(: May I interveme to say, my Loxrds, that that is not a
proint that we took in the Supreme Court and it is not a point
that we are taking herec.

MR, FILIMORE: I do not think that I need read the rest of the

Judgment of Mr.Justice Dysart, as regards w because
1t was not pressed in the Suprane Court and it is not dealt

with in the judgment of the Bupreme CGourt. If counsel for the
zespondent should deal with it, I cam say something in reply.

VISOCUNT BIMON: Do I understand the argument at one time to have
been that, however bad their point may have beem and whether
this is to be regarded as a comaon law company or a statutory
campany, still the present appellants, in view of their past
eondtixg'g, could not rely on those arguunentsl? Th=+ was the point,
was

MR, FILLMORE: Yes, my Lord.

HR. CGARBON: Mr.Justice Dysart put it there, and he is saying
something to the same effect.

VISOOUNT S8IMON: You do not rely on vhat argument?

MR, CARSQN: I do net rely on the argument pat at page 223, line
29.

VI3COUNT 8IMGN: It was 00t presged in the Supreme Court?
MR, CARBON: DMNo, my Loxd.

MR, FILLMORE: I think that I might then pass t0 the jJudgment of
lirx.Justice Adamson, at page 229.

MR. CAR8S8CN: I should perbaps add this, my Lord:s We have a
_%%point which is a different point, whieh is not%
that section of the judgment. It is referred to
in Resson 5 of our Case. The rcference %o the case is 1900
Supreme Oeuzt Reports, and not 1930.

LORD QOHEN: That Reason is direogted to the question of the wvalidity
of the exemptiont?

MR, FILLMORE: Yes, my Lord.

VISCOURT SIMON: That i8 not dealt with ian the judgment of Mr.Justice
Dysart?

MR, CARSMN: No, my Loxrd.

VISCOUNT SIuQi: Was the argument presented to him? The argument,
I understand, is that the Canadian Pacifio Railway Company s
that thexe ha.s alresdy been a d.aoia:.on in the Suprane Oourt that

they are exempt.

MR, FILIMORE: Yes, my Lorxd. In the case that is referred to in
Reason 5 the position was taken by the Uity of Winnipeg that the
statute of 18?3 only validated the issue of the deVventures, but
it is appazent, we suggest, from the reasoning in the Supromo
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Oourt that the wvalidity of the exemption was raised, That is
the question: as to whether the 1883 Statute went t0 the whole
by-law. The Supreme Court held that the 1883 Statute applied
to the entire by~law, which ineluded the exemption.

VISCQUNT SIMON: wWe shall ecme to that in time.

MR,

FILIMORE: Coming to the judgment of Mr.Justice Adamson, the
firet page is really a review of same of the facts and %he
statute. I do not think that I need read those agaln, because
they have been read to your Lordships. At line 42 he says:

"In the Bonanzg Cisok case, there were gimilar supposed
restriotions and ‘Thelir Lordships oonstrue as enabhling - and
not intended to restrict the existence of the campany to what
can be found in the words of the Aot as distinguished from the
Letters Patent'., Zven if these woxrds were held to be words of
limitation, the doctrine of r& virzeg does not apply because
the only remedy is in the hands of the Oxrown; for the Great Beal
of Oanada is on the document. This appears to be eonolusive.

"The argunent advanced against such a conclusion is that
it is in oonflict with the intention of Parlisment and that the
affixing of the Great Seal was !sccidental, unnecessary and
unauthorised!, There is nothing to -uppor% such a view. The
facts are entirely the other way. 8Section 2 of 1881 44 Vietoria,
Chapter 1, says: 'for the purpose of incorporating. . . the
Governor may grant to them. . . a charter conferring upon them
the franchiees, privileges. . . .!' The only way in which the
Governor could grant a charter was under the (reat Seal. 1%
oannot be held that the use of the Great Seal was either
'secidental, unneoessary or unauthorised,' or contrary to the
intention of Parliamcnt. The use of the Great Seal not being
unauthorised, 'the King's prerogative cannot be restricted or
qualified save by express words or by necessary intendmnent!:
per Viseount Bankey in Britigh 1l Gorporation @ King.
There are no qualifiocations, e or expressed O D, , and
there is nothing t0 indicate that the company was not to have
unrsstricted powoers.

®*Apart fram whether the ecompany is a statutory ocompany or a
eomon law eompany, the expressly enumerated powers give the
conpany authority %o make the agreement and execute a binding
bond. I refer again to Section 4, Chapter 1, Statutes of
Cenada 1881, already quoted, and emphasise the significanoe of
the last sentence of that section.®

LORD COHEN: That 1s a wrong referenoce. It is not a section of

MR,

the Letters Patent at all?

FILLMORL: No; 1t is Section 4 of the chartex. "It is amn
historioc fact that financing the bullding of the Canadian Pacifie
Railway and, in the early days, making 1% pay, were matters of
great diffioulty and public conecern. The statutes of those years
show that provincial and mumicipal agreanents with raillroads were
not wneonracn. See Mr.Justice Gordon in Reference re Taxation

of the Canadian Pagifie Railway. It is apparent that to loocate
the main line and shops where they were free from taxation was
important in carrying out the enterprise. Power to make this
agreanent is given by Jection 4" -~ he again refers to Sectliom 4
of the gtatute - "as certainly and as olearly as is possible
without specific referenee® to the agreement. FPower to make the
contract wos one of the 'sufficient powers to enable them to oarry
out the foregoing contract'i 8ection 21 (1B881) 44 Victoria
Chapter 1. + eould not be held that, because such a apeainl
transaction as this agreement is not specifically mentioned,
powez to enter into the agreement and give a bindimng bend
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thereunder was not 'masonably incidental' to auoh powers:
Lord Maonaghien in A 50 g, g lway. 'This
docirine (ul 8) oug! bly, and not
unreasonbly und@rstood and apwlied and that whatever may
fairly be regarded as incidental to, or conseduential wupon,
those things which the legislature has authoriged, ocught not
(unless expressly prohibited) to be held, by judicial
oonstruction, to be y;;ra Tes's Lord Selborne in At torney-

“This finding makes Whitby v. Grand Trunk Rallway Company, on
which the City greatly relied, inapplicable. That decision
turned on the intexrpretation of the gtatutory powers of the

company.

"It follows that the ocoampany did have the constitutlonal
authority to make the agreement with the City set forth in
by-law 148. The company did have powera enabling it to give a
valid and binding bond as reguired under that agreement.

"It was submitted that the company, being a publie utility,
chartered and subsidised as a national enterprise,and for the
publlic good, did not have powers enabling it to either deal
with its property or to enter into an agreement which fettered
or incapacitated it fram carrying out its objects and discharging

its publio duty. The principle is welli atated in Bizkdale
L ) Q Supply Campay _ﬂi'~‘, Vo Southpor

.1¥ a

;252259!193 : yage

person or publio body is entfuated by the legislature with
certain powers and duties expressly or impliedly for publile
purposes, thoce persons or bodies cannot divest themselves of
these powers and dutics. They cannot enter into any contract
or tske any action incompatible with the due exercise of their
powerg or the discharge of their duties.'

pTopos Lol 'By this section, the legislature
ceonferred on the plaintiff corporation the powed 1in perpetulty
of passing by-laws prohibiting the interment of the dead
within the mumicipality, and therefore the corporation is
unable by any contract to divest itself of such powers or to
abridge them. They were entrusted to it for the public good,
and the municipality must always be in a position to exarcise
them when the public intereat 80 requires' »

are ~o’t-e sane 6l7ect.

*I am unable to find that this prinoiple has ever been
applied to a ocorporation with a Royal Charter. It is a phase
of the doctrine of ultra vires. In prinoiple, it is diffioult
t0 see how it oould apply to a company with a Royal Chartexr.
Even if the prinoiple of these cases does apply to the plaintiff
company, the facts do not supporti the contention.

"The terms of the agrdement whioh are said to denude the
company of powers essential to forever efficiently operate the
railway are (1) to forever run its main line through the City,
and (2) to forever maintasin 1ts main workshops within the
City limits.® After I have finlished reading the Judgments, 1
will want to say a word or two about the "main line" there. 1

think that there may be a little misupprehension. P"At that time
(prior to the agreement) the teminals of the divisions of the
rallroad and the main line were provisionally located.
Acocording to those preliminary plans, the teminal point in
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Manitoba was at Belkirk and the main line was located some
miles north of Winnipeg. The citizene of Winnipeg offered the
company substantial inducemente to caune to Winnipeg, as is shown
by the agreement. By Section 13 of the agreement between

the Syndicate and the Government -~ which is recited in the
charter - the campany had the 'right subject to the approval

of the Governor in Couneil to lay out and locate the line of

the railway.' The main line had to be located and the shops
and cattle yards would naturally be located on the main line.
The main line of a rallroad, when once located, is not likely to
be moved. Railroad shops are not usually moved from place to
Place. The maln line, the shops and the yards, have been in
winnipeg for 67 years.

"It is significant that it is not suggested that the
gampany has not effieiently and effectively operated the railroad
these many yoars. So far as the evidence in thls ocase ghows,
80 far as the experience of the years indlcatss, the main line
and the shops are most advantageously located. It is not
sultmitted that either the main line or the shops oould be better
or more usefully located elsewhere., As the years go by these
works seem permanently and solidly established in their present
docations. Ve are asked to assume some imaginary and unforeseen
catastrophe, some emergent clrocunstance or condition which would
require tha% the main line and shops be moved away from Winnipeg,
The argument is that becausec the main line and shops cannot,
under the agreement, be moved in such a contingency, the
company has denuded 1tself of powers necsssary to effioiently and
effectively run the railroad..

“There are two answers to this argument. In the first
Place, it cannot be assuned that there will be such changes that
the railroad cannot be efficiently and effectively operated with
its main line ind shops in their present loocations.

"The second answer is that the oanpany agreed to do
some thing vhich under its charter it wes reduired to do, not
something ‘incompatible with the due exercise' of its powers.
In the ouxges cited, the caapanies agreed mot to do samething
which under their charters they possibly might, in the public
interest, be required to do. The important thing is that the
company did what it was reduired to do. This is the distinction
between what was agreed to by the company, in the agreement under
consideration, and the facts in the ouses relied on by the Oity."
That is an argument that I will have to meet.

%1 am not overlooking the fact that in 1903 the compeany
established its enlarged shops three or four city blocke west of
the old eity 1lmits, In the added srea. Fram that 1t cannot be
oconoluded that in order to operate the rallroad they were obliged
to move the shops; nor does it mean that 1t was impoesible for
them to c¢ontinue within the old city limits. It was c¢learly
a matter of convenience and eoconomy. Should circumstances arise
whioch reguire the main line or the shops to be moved away frem
w1nn1pe?, the only recourse the O0ity would have would be an
action for damages on the bond and covenant. The legal
consequence would be that the company would be liable for what
danages the City could prove, but the company would not have
denuded 1tself of essential powers to operate the railroad.

"The argunent that the canpany has denuded itself of
essential powere fails on the facts. The agreement set forth
in by-law 148 is binding and the bond given by the company in
pursuance of the agreement is valid'.

I think that the balance of the judgment deals with othex
subjects and therefore I can now turn to the judgments handed
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dogn in the Suprane Court of Canada, whicih commence at page
376,

LORD TUCKiR: Before you go to the judgments of the Supreme Court,
to what 1s the learned judge referring where at page 232,
1line 35 he saye: "The second answer is that the company agreed
to do samething which under 1ts charter it was required to do,
not something 'inocompatible with the due exercise' of its powerd"

MR, PFILLMORE: By "The important thing is {that the campany did what
it was required to do" I thiak that he means that they
canpleted the contract. That is the only thing that I can see.
"The important thing is that the oompany did what it was
required to do®, namely, it ereoted workshops.

MR, CARB8QH: You were referring to the obligation to run the railway
efficlently forevexr.

MR, FILLMORE: No. They had thelr workshops. He says: "In the
cases cited, the ocampanies agrecd not to do something whiech
under thelr charters they possibly might, in the public iInterest,
be required to do"; that 1s, in the ocawes oited they agreed to
Jo gomething and 1t was held that they in some way fettered
their statutary powszs. Mr.Jdustice Adamson says! That 1s not
the oase here; the company did what it was required to do
name%zz 1t did build workshops and it still did complete %he
oont te

LORD COHEN: I thought that he was saying that the ocompany, in order
to carry out its oontract, would have to build and maintain
workshope. That is what it bound itself %o do.

KR, FILLMORE: Yes.

LORD COHEN: I do not think it quite faces the peint that was made
against them; but there it is.

MR, FILLMORE: iy submigsion is that they went further than they
could. They went one step too far when they said

LORD COHBN: = We will maintain them in a particular spot.

MR, FILIMORE: Wwe will maintain them forever within the limits of
the City.

VISOOUNT BIMON: Your by-law No.148, which begins at page 289 of
the Record, -on page 290 contailns the provision that the
rallway company's property is to be exempt fran taxation forever.
That is wnat you chalilenge as not being proper?

MR, FILLMORE: Yes.

VISCOUNT BIMON: Supposing that at the date whem you tried to put
a tax on it the raillway ocmpany was still properly performing
its part of the contract, would not the exemption fram
taxation forever, even it it be in iteelf going too far
operate up to the time that you were sesking to impose %he tax?

.MR. FILLMORE: My angwer to that is that, to start with, the

agreement was elther a contract or not a contraot. It had to be
binding on both parties, I again turn to paragraph 8 ot page
293%: "Upon the fulfilment Ly the sald campany of the

oonditions and stipulations herein mentioned!, which relates back
to sub-paragraph 3 of paragraph 4 on page 292, "by the said
Canadian Pacifio Rallway Company all property now owned" and

so forth.



VISCOUNT S8IMU: The Canadian Facific Railway Oompany did fulfil

4R

ali the conditions and stipulations, did it not:
FILLMORE: I sulmit not, for this reoason: Thal they delivsred

& purpeorted bond and covenant in the form, but our whole prolnt

is that, if it was ultra vires to make such a covenant, if it
was not a binding doocument, if it imposed no obligation on the
railway company, bcecause tﬁey had no power to give 1t, the
company did not fulfil the condltions and stipulations; 1in
other words, paragraph 8 meant that we would get a valid bond
and aovenan%; that we would get sauething binding on the

oonpany.

LORD TUCKER: That may be right, but it stirikes me as very remarkable

if 1t is right: that, if the legislature chooses in its

wisdom to say that a certain thing shall become law in & certain
event and the event that it preseribes 1s that sameone shall
hand uwp a doecument in a certain form and the people 4o hand

up the dooument in the fomm prescribed, it ocan be sald afterwards
that the law has not become operative, I+¢ is not merely like

a bargailn vetween two people. It is a lawemaking body enacting
that something shall be the law in a certain event and then
afterwards saying: The event has never takem place, because,
alithough everything that we prescribed as required to hapoen

has been done, the docunent whioh was stipulated for turns out

to be worthless; meanwhile, we have had the benefii of cverything
and now we shall say that the docwaent that we asked for is

worthless.

FILLKMORE: With respect, I suggest that that view does not
fully take into aocount the significance of the Act of 1883
by the Province of ianitoba, which said that this by-lew No.148
is valid and binding on the layor and Counocil of the City of
Winnipeg. That is as far as that statute went. It was a
provinoial Act. It could not affect the railway caunpany. The
legislature sald: This by-law ils binding on the City eof
wWinnipeg. It is just as valid as if the City had its Charter
powerg t0 pass it when it was enacted. Therefore we look at
this by-law to sec vhat the agreement was between the City and
the rallway compvany. The railway ocompany say: We made an
agreement and the temms of the agreement are shown in ths by-law.
The City has power to pass the by-law =nd they had power to
enter into the contract; but let us assuwue that the railway
company did not have power to make suoh an agreement. Have
you then got a contraot? That is the situation, as I see it.
The #8tatement of Claim .1 -.s that the contract was entered
iute oeooeon L0 o iluay oompany and the Ulty and that the
terae of the cuneract are showm in this by-law., We say that
oae pavsy uad power to enter into the agreementé but the other
,y.

did not. If it was yltra vireg, it was a nulli

LORD COHEN: You say that the Manitoba Aot conferred powers on the

MR,

City, but could not enlarge the powers of the respondent?

FPILLMORE: No, my Lord; it onuld not.

LORD TuUOKEH: The Manitoba Aot is a matter which has to be taken

into account. It may be relled upon by each side possibly; but
before we get to the Manitoba Aot, just let us deal with the
City of Winnipeg itself. It has leglslative powers to pass a
by~-law and it says that in a certain event, if the company hand
ne a certain doocument, the by-law exempting them from taxation
shall take effeoct. Oan it afterwards say! The very dooument that
we had insisted upon as & condition to the by-law taking effect
has been handed to us, but it is a doounent which has no value.
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MR, FILIMORE: I would submit that we have to interpret an
agreement by the words used.

LORD TUCKER: On top of that we get the Manitoba Statute, ome
of the purpoases of which may bhave been 1o volidate this
particular point. Souebody may hoeve realiesed that the City
of Winnipeg had a completely worthless documont, but, as they
were going to get great bemefits under it, The Manitoba
Btatute validates the by-law.

MR, FILLMCORI{: No. The statute in the preamble, reocltes: whercas
%oubts have arisen as to the powers of the 6ity to pass the
Y"l aw.

LORD COHEN: I should doubt whethor & Manitoba 8itatute anyhow, would
have power to vury the powers of the Canadian Paclfie Railway.

LORD TUCKRER: Yes; but might they not have power to say: Although
the Clty of Winunipeg has stioulated for a worthless document,
none the less the by~iaw exempting them ig to be effectiveld

¥R, FILIMORE: I would submit not. It says that by-low io.148
is valid and binding on the Clty of Winnipeg.

LORD COHEN: I should think that it is much more likely that no
one doubted at that time the powers of the Canadian Pacifio
Railway, until at a later stage the City of Winnipeg ohose
to ocast doubt wpon it.

MR. FILIJMORE: I think that that is no doubt th
read this case of yhitby v. €
an ldea.

e case! that somebody

LORD ASQUITH: If one locks at psge 48 of the appendix, on which
the Aot of the Province of Manitoba is set out, it would
appear that aali-way throufg parazraph 6 it vaiidates, I should
Lave fhought, the wndertaxing uvf the company as well as the
actions of tﬁe City of Winnlpeg. It says at line 22: ¥By-law
No.148 to authorise the lssus of debentures granting by way
of bonus to the Canadian Ppecific Railway Caunpany the sun of
200,000 dollars in oonsidorption of eertaln undertakings on
the part of the sald company.* fThat 15 validated, I suggess,
by the words: "be and the asme are hereby declared legait.
Thet surely velidates, not only the actlon and wndexrtaking of
the City of Winnipeg, but the sctlon and undertaking of the
Canadian Pacific Railway Oompany.

MR, FILLMOR®: IV says "in consideration of several undertakings® -

LORD ABQUITH: If it validates by-law No.148 and that by-law deals
with both subject matters, surely both subject matters are
validated, even apart from the language of the wvalldating section?

MR, FILLMORE: The "undertskingst refex to the physical works to be
constructed.

LORD ASKUITH: And their mazintenanoce forever.
¥R, FILLMORE: Yes.

LORD CQAXSEY: OCould a provincigl statuie affect & Dominion zailway
company?

MR. FILLMORA: No, my Lord.
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LORD OAKSEY: Could it give it power?
MR, FILLMORE: No; it had ne jurisdiction whatsoever over railways.

LORD CQGEN: I thought that Sectlon 91 and Section 92 zead together
made it plein that rallwey undertakings weres uwuder the
Jurisdlotion of the Dominion and not of the wrovince.

MR, FILIMORE: Inter-proviacial railwysa.

LORD ASHUITH: I vas referring to what this siatute purported
to do.

MR, CARSMN: We are not suggesting that the Manitoba legislature
had any jurisdiction in relation to the Canadian Pacifie

Railway Company.

VISCOUNY SIudn: The question which 1s mnot quite oclear to me is
the question which I put to you. It is probably because 1
have not followed the documents; but at page 290 of the Record
you see that by-law No.148 professes to exempt the railway
company!s property fran taxation forever. Whet I do not carry
in my mind is whether there is a subsequent by-law which
professes to alver that.

MR, FLLLLORE: No, my Lord.

VISCOUNT SIfdN: Then the situation was that when the Qity of
Winnipeg came and demanded tax from the Canadlan Pacific Railway,
the railway company had performed the consideration, in that '
it had glven the bond and established ite stations and yards in
Winaipeg) so that for the tine being, at any rate, they had
done that which they were reQuired to do?

MR, FILIMORE: Yes. erhags I did not fully appreciate your
Lordehip's question, In 1948 the Oity repealed or atiempted to
repeal by-law No.148,

VISORUNT SIumGH: That is what 1 wanted to sce.

MR, FILiMORK: That is to be found at page 368. Ve repealed it or
whatever the legal effect may be and then attempted to tax.

VISOOUNT SIMON: I am obliged. That is the position that I bad in

mind.
LORD TUCKELR: The repoal has never becn validated by provincial
legislation?

MR, FILIMORE: No, my Lord. I think that probably this is the
situation. The City could perhaps rspeal a by-law, but, if
there is a binding contract, = could not rescind the contract
by repudiation., I Ao not go theat far. We might repeal the
by=-law, but, if there were a binding obligation, if there were
a oontract -~ if there is anything in this point, the City cannot
enter intc a contract, ut, if there 1s a oontraect, of course
we could not rescind 1t the next day by repealing a by-law. 1
do not go that fary but I have to make the argument that at the
date when the alleged agresment was entered into in 1831 the
railway eanpany had no power to give the covenants which it had

agreed to give. :

LORD OAKSEY: I do not know that it much matters, but eould you
rapeal by-law No0.148 in face of the Manitoba Statute? You were
bound by the Manitoba legislation?
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FILIMORE: The Act says that the by-law is valid and binding
on the Mayor and Oounocil of the City of Winnipeg. I suhmit that,
as stated in the case of tutarf* FQvV Compg of Hie

v§ gggm;grg 00129:5%195 ] Appeal Cases, re e"eot
of that was merely to ounfixm the fact that the City had
statutozy power to pass the by-law. It put the CGity in the
same position as if the provincizl statute giving power to the

City had at the time given the City power to enter into
3 npany of Niagm g

- ks repor'ed n . ppeal
Oasea, page hey oxd Buckmaeter says at page 534 tﬁat in the
following year, 1905, a statute was passed "entitled 'An Act
to oconfimm by-law Ro.ll of the Corporation of the Township of
Stemford'. This Act, after reciting the petition of the appellant
canpany representing that by-law No.ll of the municipal counoil
should be confirmed and made legal and binding, in accordance
with the intention and meaning thereof oontaing in Section 1
the following pass ! 'By-law Neo.1ll of the Municipal
Corporation of the Township of Stamford, set forth as schedule
'A' to this Aot, is legalised, confirmed and declared to be
legal, valid and binding, notwithstanding anything in any Aot
oantained to the contrary!. By-law No.ll is then soheduled to

the Act.

"Now it¥ is important to observe that the Act does not
purport to conflrm any agrecment whatever between the parties;
it purports only to legalise and make binding the by-law, which
wag not legal and could not be made binding without statute,
for the reasons that have been already set out®.

I gutmit that that was the effect of the Act of 1833, whieh
deolared that by-law 80.148 was legal and binding on the MayoXx
and Oouncil of the Oity of Winnipeg.

VISBCOURT SIMQN: Do you contend that, if the City of Winnipeg had

MR,

made an agreement with the railway company that they would not
put a tax on the rallway campany's property for five years 1if
for five years the rallway ran its main line through Winnipeg,

that would have been wltrs vires?

FILWORE: It is difficult to say where you ahould draw the
line, It may be a case of de minimisg non g;% if you
goet down to too short g perlod; but it seaems to me at it gets
almost to a question of onus. Let me put it this way. whers
you find a perpetual covenant that they will do something forever
and maintailn something, that is on the face of it scmething
which 1s out of the ordinary ocourse of business and it would
put the onus on those who are upholding the power to show
beyond doubt that the sompany had suoh power, when you get into
that olass of case; but, if you get down to two or hree years,
that might be ealled an ordinary business contract or an
ordinary business transaction.

VISCOUNT SIMON: You relv on the duty of the Canadlian Pacific

Rallway so tuv conduot its business as to serve the publio
advantage and thei® own advantage, and the argument ls that 1t
could not be to thaeir» ow:- advantage to anchor themselves in the
City of Winnipeg forever; tut that argument would seem edually
to apply if they undertook th anchor themselves there for five
years or for five months.

FILIWMORE: I appreclate the point; but it seems to me that there
must be a dividing line samevhere between what might be called
an ordinary commercial transaction, the sort of contract that
dizectors or the managers of a company would enter into from day
%0 day and fram time to time, and on the other side of the line

10
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you get a contract which, 1f they say: We will malntain these

works forever, if prima ﬁg-oie sanethling that is outslide the
powers of the directors am yond the powers of the company,

unless there is sanething specifically in the charter glving
them that powex.

VISCOUNT SIMON: Bupposing that the bargain had been that the

City had said to the Canadian Pacific Rallway Company: As long
as you run your main line through winnipeg and as long as it is
good railway management to do 860, you shall be exempt fram
taxation, would that have been objectionable?

FILLMORE: I do not think so, my Lord, if that had been the
by-law: As long as you keep your principal workshops here, we
will not tax you; but I =mm looking at it from the other point

of view., That, however, is not the agreement. We cannot make

a new agreemenﬁ. The agreement was that, upon fulfilment of

the conditions and stipulations herein before mentioned, you
will be exempt; and I am submitting that the agreement which they
say that they entered into by the bond and oovenant which they
say that they got was never binding on the railway company,
because they had no vower %o enter into them.

Might I also mention that, for example, under the
Congolidated Railway Aot, and even under the agreement, any
railway eanpany desgiring at any time to change the loeation
and so on of its 1line may do so. Onee you agree to maintain
important works for any oconsiderable period in one looality
1t beccmes a question of whether you have not agreed to give
up something - agreed not to exercise same statutory powers.

I think that I might as well say here and now that there
2 cdale Di : B SupPply Ny imited

) X : t, whioh is reported
Cases, page 350H, in wi It wae held that the comtract
entered into by the Electricity Supply Company was an ordinary

business transaction - one which the directors of the oompany
had a right %o entexr into.

The question in this cazse, a8 I see it, 1ls vhether this
was that type of contract or whether it falls within that line
of cases where i1t has been held that it amounts to an attempt
to fetter the statutory pewers of the campany.

The headnote to that ccse Teads in part as follows: "By
a supplemental deed of the same date, made without the approval
of the Board of Trade, the company agreed with the Birkdale
Council not to charge higher prices than those charged in the
adjoining borough of Southport. In 1911 the Birkdale Distriet
and the contractual rights and obligations of the Birkdale
Couneil were transferred to the Bouthport Corporation, but the
gompany still remained electricity undertakers in Birkdale.

¥The ocampany having recently begun to charge higher prioes
than the Corporation, the Corporation brought an action %o
restrain the cumpany‘a breach of agreement. The campany
contended that the supplemenial agreement was ultra vires both
under the Eleotric Lighting Act, 1882, 8ection 1I, whic
Prevented them divesting themﬁeives of thelr statutory powers
without the consent of the Board of Trade, and undex the general
law applicable to statutory undertskings: Held, that the
agreement did not offend against the Eleotrio Lighting Acts of
1882 and 1909, and that it was not void at ocomaon law as being
incampatible with the due discharge of the company!'s duties".

The question is: Is the contract between the railway canpany
and the City of Winnipeg that kind of contract, or does it fall

within the cless of contracts which the courts have hela to be
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beyond the powers of the company.

The Barl of Birkenhead reviews the facts and explaing the
nature of this contract, and at page 363 he says: #ily Lords
as I have already pointed out, these provisions suggest rather
an enforoement of the oompany's powers than a denudation of
them. It i1s the ocompany who proprio vizore are putting
pressure on their consumers to aecept tﬁe fiat rate in order
to eéscape the demand based on the maximum system. It is the
company who are to reduce the flat rate to the borough of
Southport. It is the conpany who are 0 deliver to everybne
of their custamers the notice that he will be charged the
maximun demand uniess he elects to be charged on the flat rate
system. This zrrsngement may be temminated in four months.
The price charged by the borough of Southport to its ocustomers
is, no doubt, the price whioh this company desires to force its
customers to pay. That may have been arranged with the
Corporation of Southporti. Thers may have been a good comuercial
reason for the plan, for ins tance, it may have prevented
aompetition between those two sets of umdertakers. vhat,
in fact, the company does ls thls! they say to their consumers -
you must pay us the nmaximua prices which we are entitled to
denand and be paid, but it you so elect you willi only be
oharged & flat rate within our limit whioh we are also entitled
%o be palde I am quite wmable to see how the faoct that the flat
rate so offered for acceptance is the same as that demanded
and taken in the borough of Southport amounts, on the purt
of the campany, either to an abandonment of tﬁeir powers, or,
to the comuission of an act incampatible with the Just and
proper exercise of those powers., MNo evidence has been given
that the proposed flat rate 1s oppressive, or that its
exaction interfexred with or chcoked the industrial success of

the campany.

On the next page we find a reference to the other oclass
of case. His Lordship saye: "The appellants have atrongly
relied on a well established prineiple of law, that if s person
oT public body is sntrusted by the legislature with certain
powers and duties expressly or impliedly for public purposes,
those persans or bodies cannot divest themselves of these powers
and duties. They cannot enter into any contraet or take any
action incompatible with the due exeroise of their rowers or
the discharge of their duties®,

There is the situation, my lLprds. The question is: Into
which class of case does this go-galled agreament between the
railway canpany and the City fall; is it an ordinary commercial
transaction or 1s it a case such as 1s mentloned by Lerd

Sumer at the bottom of page 371, where he says: "There is
however, another aspect of the gxf %ﬁfbour case which ough% to
be 1oyai1y recognised. It ie certalnly some ground for saylng
that there may be cases where the question of competence to
contract does mot depend on a proved incompatibility between the
statutory puxposes and the user, whioh i1s granted or renounced,
but 1s established by the very nature of the grants or the
contract itself¥,

That 18 the question: Does it came within the class of
business contract which directors oan make or is it apparent fram
the agreement, fran the statute and fram the cirocumstances that
there is actual inecompatibility between the obligations of the
railway oanpany and the eontract which they have mntered into?

In the case that is reviewed in the Bjrkdale case, the case

of York Oorporation v, Henry Leetham and Sons, 1t was held that
the agreement was on 1lts Iace beyo e powers of the company.

12
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LORD ASQUITH: That case has been commented on, has 1t not, and

MR.

Qualified?
FILLMORE: Yes. It was oriticised by Lord Sumner at page 374

of the Birkdale Distriot case. He says: "In !.?IE oo%gmrgtign
¥, _Henry Lectham & Song there were two navigations, bot

n t Jorporatlion of Tork, whioh appear to have differed
sonewhat in their incidents, the buse Navigation and the Foss
Navigation. The original Act of 1726, whioch authorised the
former® and he reviecws the facts.

LORD CCHER: Before you leave the Bouthport Corporatlon case, there

is a passage very muoh in your favour at page 375, where Lord
Sunner says: %It apoears to me that no line can be drawn
betwaen Ehe agreement now in question and any ordinary trading
contracth.

FILLMORE: I was going to refer to that when it came to my
argunent. Lord Sumner says on page 374: *My Lords, with all
respect to the learmned judge, I am unable to adopt this
reasoning. Ae I have said, 1t is no part of the intention of
the legisliature that the appellants should make a profit ox
avold a loss. If, agaln, the agreement is to be yltrg e

at all, 1t must be yltra virds all through. In casea llike

the ﬁ Hazbour case the land aocguired under statutory powers
was fettered ln the undertakers' hands from the time the
agreement was made. In the present case the campany's aotivities
have not yet been and may never be impaired by the agreement

at alle 8o far it may have been and probably has been safe and
beneficial. How, then, can it have been yltra vires hithertot®
I would like to eommen:fon tgﬂ; passage. + in t it 18
an %%_tgz %ogm and ter » You cannot judge y;trg x%rog
by the result. Sm'e:l'.y you cannot gay: The agreanent 8 en
benefioclal up to date; it has been profltable for the company
and, therefore, it is intra vires; and then, if they make a
bargain and it turns out to have been a pPoor bargain, you

gsannot say: It 1s nlira vires.

LORD GAKSEY: That geems to dispose of your observation, does it

not, that de m? ég%a non g;q;g% iex would apply? It would mean
tha{ it wae I ireg fram nmoment that it was made and
therefore oo @ set aside imnediately.

FILLMORE: Yes.

Then towarde the bottom of the page, in the paragraph
to which my Lord Cohen called my attention, Lord Sunner says:
"It apprears to me that no line can bhe drawn between the
agreauent now in question and any ordinary trading contract,
if the appellants are right in testing the validity of the
sontract by its ultimate and theoretic possibility of bringing
upon them a crlp;;-lin% logs. I do not think that a apsculation
a8 %o the possible effect of what they have done 12 a legltimate
ground for relieving them from thelr bargain.”

It soaus to me that my position here is, first, that the
regpondent was in._capable of campiying with the conditions
precedent whioh are laid dowm by paragraph 8 of the by-law,
which saye: "Upon the fulfiiment by the said company of the
eonditions and stipulationsg¥ the company will be exempt from
taxation.

LORD OAKSEY: Wwhat would be the position supposing that the City

offered the exemption forever to the rallway company? Could the
zailway company not accept it without an Aet of Parlliament, or
could it go to the courts and get a dispensation?

13



CH.14.

MR,

FILLMORE: I think that the City might say to the rallway
company: So long as you maintain your prineipal workshops in the
City of winnipeg, you will be exempt frem taxation.

LORD OAKBEY: 8Swposing that the City were to say! We want your

MR.

works here forever znd we will then give you an exemption
forever. what is to be done then?

FILLMORE: I find 1% hard to visualise that, because here you
have a covenant on éach side. If there is %o be & contract,
each side must be bound. This by-law No.148 is, I submit,
more than an offer by the City to the railway company.

LORD QAKSBEY: You are suggesting that they made the offer and you

MR.

are saying that the Canadian Pacific Railway cculd not accept it?

FILIMORE: I say, if the offer was: We will exempt you from
taxation forever, 1f you will agree to forever maintain your
workshops in the Uity of Winnipeg, the railway campany could not
agcept such an offer, because they had no power to0 give suoh

an agreement.

VIGCOUNT SIMON: You say that it does not come within the idea of

MR,

an oxrdinary trading ocontract?
FILLMORE: Yes.

VISCOUNT SIMON: I think that I follow the arguuent. Can we see

MR,

what the other judgments are?

FILIMORE: If your Lordship pleases. At page 376 we come £0
the judgment of Mr.Justlice Locke in the Supreme Court of
Canada.

LORD OCHEN: It starts at page 379 really, does it not, where he

MR,

says! "The first question to be determined 1s raised by the
plea in the Btatement of Defence of the City of winnipeg"?2

FILIMORE: I was going to say that perhaps I need not read

page 376, because Mz.Justice Locke merely reviews the faots and
refers t0 gertaln parts of the agreement. I thought that I
might start to read at line 29 on page 377/. He sayst: "what

was meant by the word 'charter' in this section was lmmediately
made olear. On February 16, 18861, letters patent of
ineorporation under the Great Seal of Canada were issued
incorporating the Canadlan Paciflo Railway Company. There is
apparently no explanation as to why this procedure for the
incorporation of the company was followed rather than that
oontemplated by the contrast. WwWhile Section 4 of the Schedule
referred to above indloated that the proposed company was t0 have
the widest powers to enable it to carry out its underxrtaking

and to teke advantage of the various privileges and advantages
which it was to receive from the Crown, it was perhaps
considered advisable that it would be preferable to vest in

the company the powers of a common law corporation regtricted
only in the matter defined by the contract and the Sehedule
rather than to enunerate those powers which it was to Dbe
authorised to exercise. But this is mere specsulatiom. If,
therefore, assuning that the powers of the cumpany &re anly
those which it would have enjoyed had the incorporation been

by a special Act of Parliament, the contract entered into by

it with the City of Wianipeg was beyond its powers, 1t would

be necessary to determine a sesond question, i.e. =s to whether
the railway company has all the powers of the naiural persen.

By itas statement of claim, the railway company alleges® so
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and so. 1 think that that 1s all a recital of facts which

has been made for us before. He rdfers to ocondition(3) of the
by-law and then clause 8 of the by-law, *Upon the fulfilment
by the s&id ocompany® and so forth, whigh has already been read.

I think that, 1f it is agreeable to your Lordships, I can
pass to page 379, line 11, where he says: "The first question
to be detemined is raised by the plea in the Statement of
Defence of the City of Winnlpeg that the rallway company:

‘had no right, powcr or authority under its charter or otherwige,
to make, oY exeouke, or deliver such a bond and coverant!',
referring to the bond and covenant required to be given by the
company under conditiom (3) above referred %o, and by a further
Plea that the railway canpany was without power undexr its
charter or otherwise, to agree to build within the City of
Winnipeg, or at any other place, its principal workshops for

the main line of its railway wi%hin the Provinee of lManitoba

and to continue them forever.

*For the rallway campany, it is contended that the
incorporation being by letters patent, under the Great Seal
of Canada, it has all the powers of a natural person and that
the doctrine of does not apply to it and reliance
1e plaoed upon the u en of the Judiaial Committee in

. ook Gold Minir QPE : he ag. For the City,
hat the powera og t e 51 y are hose only whieh
it would possess if incorporated by an Act of Pa:liament
and that the principle stated in Aghbury Rallway Carriazs

and Iron Oompany v. Riche applics.

*The learned Chief Justice of the Court of King's Bench
was 0of the opinion that the railway company had all of the
powers of a common law corporation® and then he reviews 1it,

In the next paragraph he says: ¥In the view I tske of
this matter, 1t 1s unnecessary to decide whether or not the
Canadian Paaifie Rallway Company 1s vested with the powers of
s comnon law corporation. I think that, if 1t be assumed for
the purpese of argument that the powers of the campany are
simply those 1t would pos=zess if the incorporationm had been
by statute and the terms of the letters patent contained in
that statute, to enter into the bond and covenant was within
those powers.

"By the ocontract of Ostober 21, 1880, whioh was approved and
ratified by Chapter 1 of the Statutes of 1881 the contractors
asgumed the vast obligation of building the major portion of

the proposed rallway through a country largely unsettled and
following a route only generally defined and thereafter together
with those portions of the proposed road to be econstiructed

by the Govermment to!: 'thercafter and forever efficiently
maintain wozk and run' the railway. Vvhile ocertain of the
teminal points of the line then in part under construction were
to be preserved, the company was to have the right, subjeet to
the approval of the Govemor-in-Counoil, to lay ou% and locate
the proposed line and advantage was taken of this provision by
abandoming the proposed route rauning generzlly westward frem
Belkirk and establishing the maln line of the railway on & line
whieh included the Clty of Winnipeg and changing the route
through the mountains from the Yellow Heed to the Kiocking

Horse Pasgs.

"By Section 21 of the contract, the company to be
incorporated was to have 'surfioien% powers t0 enable them to
carry out the foregoing contract' end it was apparently realised
that wide powers must be given to the proposed company %o enable
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it to advantageously carry out lts terma.

"It was, in my opinion, for thies reasom that Seotlon 4
0of Bohecule 4 to the contract was expressed in such wide
language. It is e¢lear that when the contract was signed, that th
proposed incorporation was to be by an Act of Parliament which,

I think, explains the very broad powers desoribed in paragraph 4.
It woul& have l®en Qulte unnecessary to particularise these
powers in this manner had it beem oontemplated in 1880 that the
incorpoxzation should be by letters patent under the Great

Beal, without any restriction upon the powers which such an
incorporation would have vested in the company.

"yhatever the reasons which led to the grant of lettors
patent and whether or not it was intended by thet Act to vest
in the ocmpany the powers of a comion law corporation,
paragraph 4 of Schedule A was incorporated verbatim in the
letters patemt. Thus, there vas oonferred upon the company
by Section 4 of the letiters patent all the powers necessari
or useful 10 enable it to discharge 1ts obligations undexr the
contract.

"It was, in my opinion, for the rallway campany to
detormine the location of ite prineipal workshops for the maln
line of the Canadian Pacific Railway within Manitoba and the
branches radiating from Winnipsg and that these workshops should
be continued in such loocation as it should determine and to
conclude as favourable a bargeln as could be negotiated with the
eity of municipallty where these were to be located.

"By the Fall of 1881 the directors of the company had
eévidently reached the comolusion that Winnipeg, by virtue
of 1ts location, was to be the prinoipal city in the Province
of Manltoba and, thus, the most suitable place fran whieh vranch
lines such as the line running south to Morris and Wwesterly
through the Penbina Mountains areas, should have their Eastern
terminus. The gampany was not asked by the City in exochange for
the pramiged tax exemption and the grant of the debentures to
maintain ite onlz railwni workshops for the main line in
Menitoba in Winnipeg, but merely the princlpal worksheps: others
might be oconstructed elsewhere in the provinse. The further
obligation was to ereci large and conmodioua stook and cattle
yards suitable and appropriate for the central business of the
malin line and the several branches as mentioned in Section 3
of the by-law, language which wae ineorporated in the covenant
rather than that of paragraph 2 of the preamble to the by-law
which referred to the ‘'principal workshops and stockyards?.
The power of the caupany to agree to build a general passeunger
depod upon a designated site in the 0ity is not, of course,
Guestioned.

"the coment of Lqrd Belborne on the declision of the House

yi
t

at it should be rdasonably undersitood and applied and that
whatever may fairly be regarded as incidentzl to or
congequential wpon those things which the leglslature has
authorised ought not, unless expressly prohibited, be held

by judiecial construotion to be ultra vireg. There is nothing
im the letters patent or in the Act of 10dl which prohibited
the railway ocompany fram entering into such a ¢ovenant as the
one here in question. It wns, in the language of Section 4,
wmdoubtedly 'useful! to the company to enable it to carry out
its cantraot to consitruct the rallway and thereafter 1o operate
it in perpetuity to gilve such a covenant, in ordexr to obiain
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such extensive financial assistance and exemption from
municipal taxation. In my opinion, the contention, that it
was beyond the powers of the Canadian Pacifie Railway Company
to enter into the bond and covenant, fails*.

That is all of the judgment of idr.Justice Locke on that
subject.

I then turn 10 the judgment of Mr.Justice Rand, at page.
386. He says! "Of the several points ralsed, I shall deai with
only one: the authoriity of the oompany to bind itself foreover
t0 maintain the principal workshops for the province in the
Oity and the legal situation resulting from its absence.

“On the first branch of the argument, that is, whether the
campany iram its incorporation by letters patent under the
Great Seal of Canada, possesses all the powers of a comuon law
sorporation, the controlling considsration, as decided by the
Judieial Comuittee in the sek (o cage, is the
source fram which the incorporating efflcacy is drawn, whether
from the statute or from the prerogative. On this, I should say
that that source cannot be the prerogative alons for the reason
that the authority to construct a railway, as given to the
canpany, could not ayise from 1t. The incorvoration not only
creates the capacities of the company but clothes it with
essential powsrs and some of these latter impinge on camon law
rights and liberties for which legislation iz essential. Nox
can I infer fro: the statute an intention $0 authorise faculties
proceeding froam both sources: the incorporation was of an
entirety of objects, capacities and powers; and although speoial
powers can by legislation be sonferrcd un a coumon law
cozporation, I know of no authority under the prerogative to
add oapanit{es to & statutory corporation.

“Then 1t is argued that the goope of the statutory
endownent was sufficient for the covenant given. Viewing the
question from the standpoint of the interest of the company
as a private enterprise, it is difficult to see the oreafion
of any obligation that vlolates the original ooampact of the
shareholdersﬁgggﬂglgg; but the prineiple of ulira eg, in
addition %¢ general public interest in the authorisation
of corporate aetion, has public aspects of special significance
in enterprises of the nature of that befere us. Here was an
undertaking concvived primarily for a high national purpoas;
it was designed as & bond to complete the soheme and orgsnisztion
of a Dominion extending from ocean 10 ocean by fummishing the
éssentlal means for the settlement and utilisation of the
resources of its western half; and the company was made the
beneficiary of substantlal assistance from the public in money,
lands and privileges. That object indeed exemplifies the
importance of the inltisl oomstruction; once permanent works
wers established, they would tend %o draw to theamnselves an
adjustment of other servicees and srrangements and the system
of operatiens would become o ssbtled acdcomm.odation whigh, in
ordinaxry cirounstances, would Geepen its rigidity with the
yoars. All this, in turn, would have its reflex in shaping
the course and develogment 0of the social and businegs life of
the community whioch 1t was to serve. But unusual clrecumstances,
as at times eventuated in the early days of rallway projeots,
might necessitate changes in tronsportetlion plans and arrangements
and we mignt have sueh a Bituation 8s wus prelented to the courts

Wh K HA. : 5

“I do not find it necessary, ho ever, to descide the question.
I will assune that the gompany could not bind dtself to econtinue
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forever the worikshops, and the question is, what follows from
that. The entire transaction must be kept in view; and for
thet purpose it is desirable to summarlise the detaila."

I do not think that I need go over those again and, with
your Lordships' pemission, I wili pass to line 20 on page
388. The learned judge there says: "The e¢ompany waas clearly
within its powers in building the branch line, depot, workshops
and stockyards ss it did; it would be absurd to say that the
City could object to any part of that performance on the ground
that the obligation to make it was invalid: and the remalining
obligation to oontinue the workshops is clearly severable from
that for their construction. But on the assunption I am now
making the instrument cannot be said to furnish fthe entire
consid<ration to which the city was entitled and thers is, to
that extent, & partial failure of a promissory character,
although the perZommance has 30 this manent been campletely
and valildly maintained.

"The question of law then is thisg: whether a partial and
severable failurse of promissory consideration, followed by an
entirety of irrevoaable execution of the remaining consideration
t0 the beneflt of the other party, ocan e the ground on which a
continuing and substantial obligation on the part of the latter
oan be repudiated. Resoission ig obvicusly impossible as it
has been from the moment the first work was completed. As early
as 1888 the Oity could have taken the ground it now takes: and
it is only the aocident of the present search for grounds of
egcaping taxation exempiions that disclosecs the flaw to-day.

*The significunce of the contract to the City lay in the
location of the railway and its centres of administration. The
Oity was at the beglnning of ite lifs: i{ was secking to
establish iteelf as a foosl point in the massive development
of the West which was then in prospect. At that stage the
action of the railway was of controlling importance. Transport-
ation was the paramount agency in oreating and proamoting
business and population grempingsd and probably no single factor
has contiributed seo largely to the growth and wealth of what ig
now a great mefropolis than the measureg dealt with in the
contraoct before us. The rallway system is now too deeply
integrated with the settled life of the province and the entire
Vest to pemit of any major readjustment: the City has attalned
a8 dominant position on the prairies, and the removal of the
workghops could have no more than a minor effect on its
econamic life or interest. In other words, the City having
absorbed irrevooably the substance of the benefit under the
contract seizes upon this item which may never manifest itself
in default, and which even in actual breech would oreate litile
more than a ripole on the surface of its seonany, to justify
repudiation notwithstanding that the courts, as { shall endeaveur
to show, could deal effectively with such a default should it

ever ariee.

"Both partlies assumed the cupacity of the ocompany to make
the govenant and acted wundor & comeon migtake of law; s executed
it was in the precise fom stipulated by the by-law; and it was
accepted as & fulfilment of one of the conditions upon which
the exemption from taxstion becune effective. n the strength
of that acceptance, the construciion of the workshops and
stockyards was carried out. In these cirounstances, the City
is now estopped from taking the positien that the exemption
clause in the by-law never became efiective; the caming inte
force of that provision is in the sane category as to efieotive-
ness as was the delivery of the bonds to the company: it is the
saae 58 if & new by-law had then been passed. The exemption
provision becsme therefore and remains in effect, and in the
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absence of its repeal, there is to-day no authority in the
01ty to tax the sompany's propertyr.

VIBCOUNT SIMON$ What does the lesrned judge mean when he uses the

MR.

words:t "It is the same as if a new by~law had then been passed"?

FILLMORE: I do not know. I am jJust trying to follow that.
I am afrald that I cannot anegwer that Question, my lLord.

"The principle of enforocoment in equity of contractuel
obligations with coampensation is long established, and its
employment here is dictated by the reasons on which it is
based. 1ts gemeral ap-lication has been confined to contracis
for the sale of land. But the sale of land wes part of the
consideration hers; the remainder was and is an indirect interes
in and & beneficial consequence resuliing from the operation
of works on land. The controversy is broadly, then, within the
scope of matters in which the principle has in the past been
employed: there ls not merecly a close analogy, the actual
items of land and interest oconsgtitute the basie subject-matter.

"The circunstance that differentlates the sltuation here
framn the generality of q%tra vireg contracts is the
characteristic of time afttached tg the physical acts of
performance, Those actas by both parties are ¢g: the
examption was confirmed by the legislature; the workshops may,
in the discretion of the company, be continued within the city
limits forever, indecd the exiating oircunmstances may in fact
canpel that performance, and the olty would then receive from
the company the whole of what, by the contract, it sought.

It is only the substitution of obligation for éiecretlon in
that continuance that raises the difficulty.

"The company could, at the outset, have validly accepted
and can to-day aecept the future tax exemption on the condition
that if at any time the workshops should be removed, the amount
of the taxes so saved would be recouped to the ocity to the
extent of damages it might suffer from the removal: it would
be the return of a benefit conditioned on a fallure to maintain
a work within the power of the campany to ereate, mailntain, o
abandon. ©Such an arrangement would, I think, be clearly within
the company's powers expressly or impliedly conferred by the
incorporating statute 28 well as the Ralilway Aat.

#That is olosely analogous to one case of specific
performance with compens:tion. VWhen a vendor seeks to enforce
an agrecmient, compensation is a voluntary condition of relief;
the vendor enters court offering to give up a porticn of the
price of what he promised to and cannot fully convey. This
mey, roughly, be equivalent to damages, but 1% is not in law
of that charaeter.

*Such a mode of adjustment may here be said to subgtitute
a conditional for o promissory texrm in the contract?! instesd of
mutual promises to malntain adexzenpt, the obligations would be,
to exempt so long @s the workshops are maintained and to reeoup
should that cease. It ig nwdifying the Llegal situation no
doubt, but that would not be novel in eruitable adninistrationt
all equitable relief modifics the legal situation; and since
at law, the parties would now be left as they are, that nelther
of the outstanding obligations wouid be enforced, it is juat
such a result that the prinoiple of relief against unjust
enriolment ie in ¢very case called in to redress.

"In this exceptional conjunction of ciroumstances, to garry
a rule of ultrg vires to an ultimate logle would, in the
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presence of the institution of equity, be its reduction te
absurdity. At such a polnt, logic must yleld te ocowmon sense
as well as to justice. The olty, by reason of these matters,
has drawm upon itself an equity of obligation; 1t would be
inequitable and unjust while it is enjoying to the full the
agotual benefit for which it bargained to refuse to pay the
price for them. There 1s no question of enforcing an yltra
vires promise agalnst the company nor of exacting performance
by the oity as the considseration of an wlirs vires promise.
The position of the City before any step was taken to withdraw
the exemption, & position of full current tut unenforceable
performance on both sides, ocan in substance, from now on,

be preserved by the application of established principles; and
as equity looks at the substance and not the form of what is
presented to it, to maintain that position would accord with the
basio reason for equitable interposition at any time

*Ae the company asserts the covenant to be good, it 18 as
if it were proffering an undertaking, in the event of the removal
of the workshops fram the City, to recoup to the City out of
the benefit recelved through the future tax exemption, such
amount of compensation as the Court might detemmine to be the
loss the Oity might thereby sustain; on that basis, the
deolaration and injunction asked for should gof

VISCOUNT SIMON: I find that rather elaborate; but, supposing that
Mr.Justice Rand had been the only judge, what order would he
have made in this aoction? %The Canadian Pacific Railway asked
for an injunotion to restrain the corporation from taxing them.
15‘;: Mrgustioe Rand had drswn up the order, what would it

ve boemn?

MR, FILLMORE: I am afraid that I find that pretty diffioult. I
do not intend to try to disocuss or support the observations
which the learned Jjudge mskes on equitable principles.

LORD COHEN: Did any other judge, either in the Court of Appeal
or in the Supreme Jourt, adopt this argument?

MR, FILLMORE: Jr.Justice Kellock touches on the same point, but
not to any extent. I must confess that I am not going 'ﬁo try
to agk for any relief based on the clrcumstanoe or reasons
put Iﬁmd by Mr.Justioe Rand. I find 1t a 1ittle difficult
to follow,

MR, CARSON: I think that there 1s an answer %0 the question put
by my Lord Simon, when lr.Fillmore stopped reading at page
390, line 40, He says: "On that basls, the declaration and
injunction asked for should go'.

VISCQUNT SIMON: Does that mean that the declaration and injunetion
would be granted, but certain oomditioms laid down.

MR. CARSON: He does not suggest so. He merely soems to approve
the deolaration and the injunction.

MR, FILLMORE: On the basis that, 1f they moved the shops away,
they would glve us oompensation.

LORD GOHEN: I think that it is on the basis that as things stood
the company was entitled to the relief for which they asked.
If at a later date they were to move, apparently you would have
a separate c susc of action against them. That 1s what he seems

to be suggesting.
VISOOUNT SIMON: That is what he seems to have meant. what does
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Mr.Justice Zatey say.

MR, FILLMORE: On pages 390 and 391 he reviews the facts. Om
page 392 he oontinues his review and at 1ine 45 he says:
“gge language of this Section 2 is consistent with the view
that Parlisment intended the letters patent should be issued
by the Governor-General in the exerelise of the prerogative
right. At the outset it ‘e provided that 'For the purpose
of incorporating . . . and of granting to them the powers
necessary 40 enable them %0 carry out the sald contract
agcording to the terms thereof. . . .' This wide and
gomprehensive language is no%t limited or restrieted by the
provision 'a charter conferring upon them the franchises
privileges and powers embodied in the asshedule to the said
cuntrast e « «' The position ig similar to that in the
Bonan Jzegk oase, where, though granted in aceoxrd with the
stat e the letters patent were granted by the Lieutenant-
Govarnot of Ontario in the exercise of the prerogative right.
The eompany, thercfore, was endowed with the powers and
capaoities of a natuxai peraon, subject to any limitatioms or
restriotions imyosed by the statute.

fMoreover, while this alternative method is provided in
the sanme atatuie in which statutory effest is glven to Section
21 of the contramet, under which it was contemplated incorporation
would be by statuto it was, as already pointed out, arranged
for at a date subsequent $o the contract. In these
circungtances the intent and purpose of Parliament in making
this slternative provision would be to orovide something
different in effeot from that of ineorporation by statute,
and in the absence, =8 here, of any specific explanatiom, that
intent and purpose would appear to be that if letters patent
were iseued the Governox-General would do so in the exoroiao
of the prerogative right and thereby give to the canpan
rowers and oapacities of a natural person, possessed oimz
‘oorporations created in that manner, subject to such limitations
or restrietions as the statute impoaodb

"The position is gsomewhat analogous to that in .
§Q¥§gg' where 1% was oontended that a company incorporated by
etters patent pursuant to a statute was not 1noorporated by

an Aot of Parliasment. Lord Justioce Lindley with whom Lord
Justice Lopes agreed, stated at page 508: 'The answer is
would have beem impossible, without the Aot of Parliamen%

to oreate suoh a oorporation by that oharitsr or any other
charter. The real truth is that, if you leok at it very
clogely, the eorporation owed 1ts birth and creation to the
joint effect of the oharter and of the Act of Parligment, and
you Gan ne more negleot the Aot af Parliament than you can
neglect the ohartex!.

"The language of Lord Justice Lindley is particularly apt
a8, apart from 8ection 2 above quoted, the coanpany could not
have been, in 1881, 1ncorporatag by letters patent. Parliament
had, in 1 » cxpzessly prohibited that possibllity by providing
that the incorporatlion of companies for the 'construction and
operation of railways' oould not be effected by *Letters Patent
under the Great Seal'. vhen, therefore, 1t was decided that the
alternative method of incorporation by letters patent should
be made available, it wes neoess that such be provided
for by an express statutory provision, as indeed it was in
Bection 20

"This statute was assented to on February 15, 1881, and on
the following day letters patent werc 1issued under the Great
Seal of Oanada incorpeorating the company. These letters patent
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recited the oontract of the 2lst of October, 1880, and the
foregoing Seoction 2 and that 'the said persoms have prayed for
a oharter for the purpose aforesald' and then provided: 'Now
know ye, that, by and with the adviee of our FPrivy Council

for Oanada, and under the authority of the hereinbefore in
part reoited Act, and of any other power and authority
whatsoever in Us vested in this behalf, We Do, by these our
Letters Patent, grant, order, deoclare and provide . . . are
hereby constituted a ﬁedy corporete and pollitic, by the name
of the "Canadian Pagific Railway Company®'.

fThe reference to statutory authority in the foregoing
paragraph immediately foliowed by the words 'and of smy other
power and authorlty whatscoever in Us vested in this behalf!
with great respect o those who enieritaln a contrary view, eads
rather to the conelusion that the Govermor-General, in issuing
the letters patent, aocted not only pursuant to the statutozy
but to another antﬁcrity separate and apart therefram whieh,
?n the sirounstances, could he only the prerogative right.

6 Halsbury, ond Edilion, page 459, Section 547.) The words
tin this beﬁalf', again with great respeot, do net, in this
eontext, refer to the comtraot but rather the power and
authori%y to issue leotters patent for the ineorporation of

companies.
"In the Bopange ok case, the letters patent' apart from
the inelusion o rd '8tatute’ instead of *Act', inecluded

the following identical words that appear in the foregoing:
'wnder the authority of the hereinbefore in part recited Aot,
and of apny other power and authority whatsoever in Us vested in
this behall'.

*The phrass 'in part recited Statute' in the Bonanza Oreek
letters patent, refers to the Companies Aot of Ontario (Rewised
Btatutes of Ontario, 1897, Chapter 191), Seotion 9 of which
reads, in pary as follows! 'The Lieutenant~Governmor in Council
may, ﬁz letters patent, grant a charter . . . oreating and
constituting . . .a body corporate and politic for any of the
marposes or objects to which the leglslative suthority of the
Legislature of Ontarlo extends, exeept the oonsiruction and
working of railways . . . .°

#Viscount Haldane pointe out that Section 9 of the Ontario
Act corresponds to Section 5 of the Dominion Companies Act
(Revised Statutes of Canada, 1906, Chaepter 79), the predecessor
of which ia Section 3 of the Companies Act of i877 (40 Vietoria,
Statutes of Canada, 1877, Chapter 43). While letters patent weze
not granted to the company under any of the foregoing gemeral
statutory provisions, they would, no doubt, be present to the
minds of the parties when datozmining the method of incorporation.

%The eontract, statute and eharter must all be conmstrued in
relation to the oircumstances that obtained in 1880 and 1881
The construction, maintenance and operation of the rallway was
then sn wndertaking of the grestest magnitude. Parliament,
partioularly becaxise of its obligation to British Columbia
under the texms and conditions of the latter's admission into
Confederation, desired not only that the railway should be
constructed, but that its maintenance and operation should be
efflcient. It had provided that two parts of the rallway
should be sonstructed by the Govermment of Canada and, when
gompleted, handed over to the company. It was in these
ciroumstanoes that Parliament enasted the provisions in Section 2
that, a8 an alternative to the incorporation by the Act of
Pa:liament, letters patent might be issued. The langusge then
adepted, particularly whem construed in relation to the letters

22



OH. 23,

pPatemt, as well as the circumstances of 1880 and 1881,
disoloses an intention that these were issued in the exerclse
of the prerogative right and thereby emnsure te the company
the benefits and advantages of that method of incorporationm,
subject only to the provisions of the statute.

#Even i1f, however, the letters patenti incorperating the
eanpany were not issued by the Jouvernor-Generayl in the oxercise
of hisg prewvogutive right, but rather in the exercise of a
power delegated o him by the statute and, thercfore, the
canpany muat be treated as if it had been incorporated by
statute, it would seem that the power {0 exceuie the contract
here in questlon would be necessarily incidental to those
powers eéxpressed ln the charter. 7That it was presont to the
1inds of the parties that the eaumpany would be called upon
to pay taxes 1s evident fran the fact that they had previded
for eertain vroperty of the ooupany to be forever exempt in
the contract with the Govermment (Clause 16). In tho same
oontraat (Clause 7) the company sgreed to 'forever efficiently
maintain, work and run the Canadian Facific Reilway'. Undex
these clizouustances the power to make agreeaments binding
forever with respect to payment of an exemption from taxes
would be included, or at least necessarily inoldental to the
powers conferred upon the ocaempany by ithe words ‘granting to
them the powers necesgary teo enable them to ¢arry out the
salid contraot according to the termas thersof,' (Section 2).
This provislion 1s in aecord with clause 21 ef the cuniract,
whare 1% was provided: *The company to be ingorporzted, with
sufilcient powers to enable them 0 earry out the foregoing
contraot, . . .!' and all this is implemented in the lotters
Patent where it is provided that the company shall possess
'All the franchises and povers necessary or useful to the
gompany %o enable thar to carry oul, perform, enforce, use,
and avail themselwes of, every eondition, atipulatian
obligation, duty, right, remedy, privilege, and advan%s.ge
agreed wpon, oontained or deseribved in the sald oontraet, . . .!
It is not suggested that at the time the contract with the
City was made, or at any time thereafter, it has net preyed
usef to the ocompany.

"The ooncluding words of Section 2 above quoted make it
clear that, while the charter is not an Aot of Parliament,
it shall have the force and effect thereof and shall be hLold
to be in compliance with the provisions of the eontract relative
to incorxporaition. This provision vas neceesary by virtue of the
terms of clause 21 of the contract and it would appear that that
was the omnly reason for iis insortion.

¥In either view, the caupsny, in executing the contrast, did
not exceed 1its powers as provided in its oharter. This
distinguishes this case fram that of the Qoxpora : ¥

3 (\ak /I bi4 B &Y 7

ntaln 1 hilef Eshops of the aompany at Whitby,
was held to be beyocnd the powexrs given to the oompany
incozporated in OGuntario by 31 Vimioria, Chapter 42.

*The company's covenant %o 'forsver continue' its pringipal
wozkshops for the mainm line in Manitoba and the branoch lineas
radiating out of the City and within the Province does not offend
azalnst the principle that & company incorporated and snirusted
with powers and duties by the legislature 'cannot enter into any
oontract or take any astion incompatible with the due exsroise
of its powezs or the discharge of its duties! 8 Halasbury, 2nd

Edition, page 74, paragraph 126,
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“Ihe coutention of the City is that this covenant is
incompatible with the company's obligation to 'forever
efficiently maintain, work and run the Uanadian Pacifio Railwny'
The feregoing pxinclple waa applied in The iont

And Reiiway Company v. The Chateaugus uzm 3.. “
}w.gg , where Wr.Justice bavies (leter Chief Justlce of
Canada), with whom kir.Justioe Girouard egreed, stated at
rage 473 ‘. . . .the oourts ought not to enforee and will not
enforoe &n agrecment by wnioh a chartered sompany undertakes
to bind itself not to use or oarry out its chartered powers.

I do not think such an agreament ought to be enforced, ® cause
it is againat pubilc poliay'. The learned ,udg> went on o
explain that if the campany oan covenant not to oxercise 1its
powexs in part 1t may do so in whole and that !The courts have
no zight to gpeculate whether Parliasment would or would not
have granted these shartercd powers to the defendant company
over the limited arca. Prarliament alone can enact the
limitation, and neither courts of justice nor campanies can
substitute thamaelves for raxliament‘ gee also Wineh wv.
the Birkenhead L Bashira g5 ﬁ,e unction Rs .1 WAY
Qouipany, Ay3 L,_b~.~,11, t0es ald, Town of Xastview v
Reman Uatholic Episcopal Corporgtion of Ottawe, re Heywood's
/Quveyance,

"The caapany's powers do not require the construction of
its salid princival workshons in any particular vlace in the
Province of Manitoba. They migh%, therefore, have baan placed
by the caompany at any point that it might have galected. what
is significant is that is placing of them in the City has
never been regarded as inconsistent or incompatible with 1te
duty to fezrever maintain and operate the railway efficiently.

In other words, the aecmplaint is not that the company has failed
or eontracted not to exercise its power, but only that it has
sontracted notv to axercisze that power elsewhere in the Province
of Manitoba tuan the Qity of Winnipeg. That Uity may always
remain the proper plase for the maintenance of these principal
workshops. Therefoxe, the lmuguage of the oontract does not
digelose any luconsistenay or inaeompatibility with the caupany's
duty. The City, however, suggests that future events, suoh as
war, floods or ethexr emexgency, amalgwmmation or development

in transportation eduipment or methods may require the oompany,
in the discharge of its duty, to move these principal workahopl
@lsewhere, which would then be prevented by virtue of the
existence uf this covenant to forever maintain them in Winnipeg.

"This is not a oase, therefore, such as the W
L Igland Rail DANY, where the company comt racted not to
c ] in an area where l1lts powesrs authorised
1% to do so. It is equally distinguishable from‘ezgggggggg;
%ﬁnﬁ!%f!;!*§§“!ELg' whers the Trustees purported to d
euselves respeot to the use of land and thereby to impose
restrietions wvon their use thereol, contrary to the purpess
an contemplated under the statute wunder which they had acguired
sane. In both of these cases the language of the covenant was
inoompetible with the due exercise of the company's power. On
the same basls itheo othex oases above mentioned are also
distinguishable.

"Horeover, where, as already pointed out, the language of
the covenant 13 not, upon its faoce, inconsistent ar incompatible
with the due- exeroise of the powers and the performance of the
duties of the oompany, then, a8 pointed out by Lord Justice
Lindley in The Gr d J gtl G;c;l Gompany v. Petty,

and where,'as here, .no evidenoeyis adduned,'the atatancntp.cf
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Lord fSwuber would appear relevant where, at page 375, he states:
'In the present case the company's a.etivitiu have not yet been
and may never be impaired by the agreement at all. 8o far it
may have been and probably has been safe and beneficial. How,
then, can it have been yltra vires hithnerto?'. These remarks
are partioululy applicable because the posgible insompatibility
here present is founded upon the future possibillty that these
workshops, as loocated, would prevent the effiocient msnagement

of the Canadisn Pacifi

of incampatibllity should be established by evidense and no$
founded upon speculations as to the future, partioularly in
respect of a ocanpany that has been carrying on for over seventy
years in & manner that in no way constitutes a suggested
inooansistency or imoompatibility.

¥No case was oited, not have we found one, whioch, in
principle, would justify the decree here requested, wherc the
incomputibility is neither apparent from the 1anguage uged nce
established by vvidence, but is supported only upon the
possibility of future events which, even if they should occur
might not require the removal of the workshops in order that &he
rallway might be efficiently mainteined and operated
therefore, would not establish the suggested 1noampa%1bility.

fMorsover, it should be noted that the covenant here in
question is ooncderned only with the prinoipal workshops and,
therefore, what other workshops may be necessary may be
constructed by the ocempany at sueh points in Manitoba as it may
dean necessary or desira

®Qounsel on behalf of the City ocontends that it had no
power %o %aas by-laws 148 and 195%. I am not pressing that.
At line 26 the learned judge says: "The Olty of Winnipeg

posgessed the authority to enact by-laws, but it was the tems
of the subetance of by-laws 148 and 195 that gave rise %o the
Questions as to their validity and the legulatura rnolved
thoso que-tiena by the foregoing ena.ohnont. mtari YWOX

Wi ue sim aT Quest ons uere raise, Leg ;
'legalised, oonfirmed, and deoclared to be legal, valid a.'ad
bin o s« » o' the by-law. Then onoe the terms of the by~-law
were validated there remained only the question of the
construction of the temms thereof.

it was algo sulmitted that the agreement was negotiated
under the mistaken belief that it would assure the passsge of
the maln line of the railway through the Clty of Winnipeg.
By-laws 148 and 195 do not oantain any wndertaking on the part
of the cempany to construot the main line through that City.
On the comtrary, throughout these by-lawe it 1s Tather assumed,
a8 indeed the fa.ot wag, that the main line had already been
altered to run through that Oity. In the recltal Winnipeg is
declared to be 'a cemntral point on the main line' and in the
operative part the oompany wndertakes to 'establish and build
within the limits of the Gity of Winnipag their prinoipal
workshops for the main line. . . .! therefore appears that
the parties were oontragting upom the basi- that ¢ main line
had already been altered to run through the Oity of Winnipeg and
therefore, there was no misunderstanding or mistake as to t
faots in ulation t0 which thcy were oontraoting, nor was there
any failure of consideration.®

VISQOUNT BIMON: Then he goes on to deal with the points whioh are

not vefore us?

¢ Railway. In suoh circumstanoes a finding
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MR, FILLMORE: Yes.

VISOOUUNT SIMON: I think that we had better ask you to leave
Mr.Justice Kellock's judgment till afier the adjournment.

(Adjourned for a short tims)

VISOOUNT SIMON: TYou were about to came {0 the judgmemt of Mr.Justice
Kellook, whioh is at page 403.

MR, FILLMORE; Yes, my Lord. I do not think that I need read the
introduetory parts. He reviews the decisions in the courts
below aznd states what the qQuestions are and what the by-law
is. At rage 495 he says: "The sovenant does not of itself
stiulate the continued maintenancs of the stosk yards within
the City, but the recital states that the company had so

agreed"®,
LORD TUCKER: 1Is thet right?

MR, FILIMORE: That is correct, my Loxd. The recital is to that
affect; but when they get %o paragraph 3 they say that the
covenant that they have to give was only a covenant to maintain

the workshops forever.
LORD TUCKER: The bond whioh they astually gave is at page 295.

MR. CARSQ: At line 26 it appears that they were to prooure and
exect the stookyards. That is our obligation.

LORD TUCKER: The only thing that they have to maintain forevex
were tholr principal workshops.

MR, FILLMORE: Yes. The recital oould he rdéad that way, although
it was not to be embodied in the covenant stipulated for in

clause No. 3.

LORD CCHEN: The operative part of the deed agrees with candition
4 of the by=lawe ‘ .

MR, FILILMORE: At page 294 it is desoribed as the bond and covenan
of the plaintiff, ~

VISOOUNT SIMON: It was recited at page 294, 1line 34, that there
should ve a bend under their corporate seal, "that the said
company would, with all convenient and reasonable despatch
establlsh and build, within the limits of the Oity of Winnipeg,
their prinoipal workshops for the main line of the Ogpnadian
Pagific Railway Gompany within the Province of Manitoba and the
branches thereof, radiating Ifrem Winnipeg within the limite of
the sald Provinoe, and forever comtinue the same’.

LORD CCHEN: And the next parsgraph binds them to ereoct atook and
cattle yards, but it does not stipulate that they are forever
%o maintain fhe same. That is exactly the same as you find

at page 295 in the bond.

LORD ASQUITR: I think that it is distinguishing between the stoek
yards and the workshops. He has just before referred to the
provisions and to the workshops; that they are a perpetual
obligation. Then he s ays samething about stoek or oattle yards,
but he says that the covenant does not stipulate for continued
maintenance of the stook yard, as distinguished fram the

workshops.
VISGOUNT SIMQN: That does not run with page 295, line 18; "their
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principal workshops for their main line of railways within

the Province of Menitoba, and for the branches thereof, radiating
from the eald City of Winnipeg within the limits of the sald
Province, and that they will forever oontinue the same within

the said City of winnipeg“. Your argument is just the same?

MR. FILIMORE: 7Yes. The next paragraph deals with the stook yards,
but 1t does not say that they will forever continue the same.

LORD OQHEN: Nor does the reoital say &0 either.
MR, FILiLORE: No; but the recital in the by-law does. You
could read the reoital in the by-law that way.

VISCOUNT SIMON: However, if your argument ias good, it would be
a good argument if the stook yards were never mentioned at all?

MR, FILIMORE: Yes. I have not been siressing the stock yards. I
would like to refer to the sdoond recital in the by-law, at

page 289, In the reocital at line 10 on page 290 the words are:

*and have agreed to establish and continue their priﬁoipal

workshops and stock yards for the Province of Maniteba in the

City of Winnipeg aforesald"; so that the recital says that

they will continue their stock yards.
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LORDN ASQUITH: There is nothing about "forever" in that recitel.
MR, FILLMORE: No.

VISCCOURT SIMON: Lxecept that it might be understood to mean "exeerpt
if you agree to continue®.

BR, FILLMORE: To continue; but the word "forever" comes in clause 3,

LORD ASQUITH: The word "forever® only comeés in a propos of the
workshope, doeés it notry

@R, FILLHORE: Yes, my Lord, although the recital says that they
agreed to continue. There is no time 1imit on “continue'; so
thzt to that extent there is a certain amount of variation
between the actusl covenant and the by-lilaw.

returning to the judguent of kr., Justice Kellock, the
remdinder of page 405 is & repetition of the clauseg that have
already been read,

Then at page 406 he quotes section P of the iAet and
says: "The appellant contends that in the change from the method
of incorporation provided for by the contract, namely, by
special Act in the form of the schedule apnended to the contract,
to the method provided for by section 2 of the statute, namely,
by Letters ratent under the Great Sdal, Perliament had in mind
the decision in Ashbury v. Riche, decided some 8ix years earlier,
znd intended that the ambit of the powers of the appellant
company should not be restricted in accordance with the princi.le
which hed been applied in that case, but should be those of a
common law corporstion. Appellant stresses that the Letters
Patent recite that they are granted not only under the anthority
of the special Act, but also under the authority of '‘any other
power and authority whatscever in Us vested in this behalf', and
counsel refers to the judgment of the Judicial Cowumittee in the
bonanza COreek case.

"Ag stated by Viscount {aldane in the course of his
judgment in that case, the guestion thus raised is simily one of
interpretation of the language employed by rarliamwent. The
words employed, to which the corporation owes 1ts legul existence,
must have their natural meaning, whatever that may be. Their
Lordships, after tracing the prerogative power as to the incor-
poration of companiss by the Governor-Gener:zl and the [Lieutenant-
Governors respectively, considered the question whether there
was, in the case before thewm, any legislation of such a2 character
that the power to incorporate by charter from the Crown h:ad
been sbrogated or interfered with to the extent that coupanies
80 created no longer vossessed the capacity which would otherwise
have been theirs, HReference is made to the Act of 1864, 27 and
28, Victoriz, Chapter P23, which authorised the Governor to grant
charters for incorporation of companies for certain purposes
named in the statute, Section 4 provided that every company so
incorporated should be & body corporate 'capable forthwith of
exercising all the functions of an incorporated compeny as if
incorporated by & speclal iAet of rariiament.’!

"fheir Lordsrips construed this provision as enzbling,
and not &8 intended to restrict the existence of the coumpany to
what could be found in the words of the aAct as distinguished
from the Letters Tatent granted in accordance with its provisilons,
They therefore held that the doctrine of aghbury v. Riche does
not apply where the company purports to derive 1ts existence
from the act of the Sovereign and not merely from the words of
a regulating statute.
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"It is to be observed that the Act of 1864 and the
Dominion and provincial Companies Acts in question in the
Bonanza case were each enected &t & time when the prerog:tive
power to incorporated was unaffectfd by other legisiation. In
the case at bar, however, when the Act of 1881 was passed, any
power t0 incorporated a company for the construction and
working of rallways by virtue of the prerogative, had previously
been expressly abrogated by section 3 of the Joint Stock
Companies Act of 1877, 40 Victoria, Chapter 43, and prior
thereto by section 3 of the Act of 1869, 32 and 33 Victoria,
Chapter 13, Accordingly, the language in paragraph 1 of the
Letters Patent, so much relied upon by counsel for the appellant
company, namely, 'and of any other power and authority whatgoever
in Us vested in this behalf', is meaningless, there being in
1881 no power vested in the Governor-General in Council with
respect to the incorporation of a reilway company, apart from
that bestowed by the statute of 1881 itself., One must therefore
find in that Act, or not at all, an intention to revive the
prerogative for 'l’;he purposeé of the incorporation of the appellant
company: Attorney Genera. v, De Keyser's Hoy®l Hotel, partioularly
at pages 526 and 539 to 5H40.

"Before considering the language of the statute, it
is not irrelevant to observe that had it been the intention of
rarliament to create the appellant compeny with the powers of a
common law corporation, one would have expected, at that dute
2t least, that something in the nature of express language would
have been used. That the decision in Ashbury v, Riche had
nothing to do with the form of section 2 of the statute is, I
think, indicated by the provisions of sections 14 and 15 of the
Canadian Pacific Reilway Act of 1672, 35 Victoris, Chapter 71W.
That is the old Act, under which the Government proposed to
construct the railway, and they passed another Act in 1884, but
I do not think that that throws much light on this, "In the
case of these sections, it 1s not possible, in my opinion, to
say that by the Letters Patent so authorised, a common law
corporation would have emerged.

"Moreover, in my opinion, it is not possible to
construe section ? of the gtatute of 1881 as enabling in
relation to a co-existent power to incorporate, existing apart
from the statute., Such a power did not then exist. Further,
the authofity given by section 2 of the Act of 1881 for the
purpose of incorporating the persons named in the contract, and
of granting to them 'the powers necessary to enable them to
carry out the said contract aecording to the terme thereof', was
to grant to them 'in conforumity with the said ocontract' a
charter conferring uron them 'the franchlses, privileges and
powers embodied in the schedule to the said contract!',

"Pausing there, I find nothing in this language which
operates to constitute such letters patént, letters issued by
virtue of any royal prerogative or any authority epart from the
statute itself, and, in my opinion, the following language,
tand such charter,being published ... shall have force and effect
as 1f 4t were an Act of the Parliament of Canada, and shall be
held to be an Act of incorporation within the meaning of the
said contract!, extends in no way the effect of the preceding

language,

“The contract itself contewmplates nothing more than
a gtatute of incorporation with the powers mentioned in the
schedule to the contract. The contractors themselves contracted
with the Government on that basis, and it surely cannot be
supposed that it was in the minds of any of the contrsctors, or
of the Government, that the capital of the corporation to be
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created could be devoted to any purpose but the construction
and oontinued operation of the railway therein desoribed. It
was an express term of the contract (paragraph 21) that the
contractors were to be bound only in the event of an Act of
incorporation being granted to the company 'in the form herein
appended as Scheduldh,' That schedule contemplates no powers
being granted to the company apart from those contained within
the four corners of the schedule itself. 4Accordingly, in my
opinion, it was intended, by the words last quoted above, to
satisfy the terms of paragraph 2?1 of the contract and to do no
more, 1 think it is impossible to read into the legislation
some bestowal of power upon the company outside of that whigh
was contracted for.

"It would no doubt be speculation as to why incorpora-
tion by letters patent was adopted rather than by a speaial
statute, It is to be observed, however, that the letters
patent were issued the very day after assent was given to the
statute, so that time seems to have been an immwortant factor.

It may have been thought that to have incorporated all the

terms of the letters patent in 44 Victoria, Chapter 1, itseif
would have been awkward from a drafting standpoint and that an
additional statute would have consumed more time, and getting
on with the business of the transcontinental railway was an
urgent matter, However thet msey be, it would seem, if the
appellant ‘s contention on this polnt be correct, that under a
statute approving of a contract, a very large departure from
the contract was at the same tine effected in a very unobtrusive
way. In my opinion, however, upon the true construction of the
language of the statute, no such intention can fairly be gathered.

“The subsequent legislative history of the appellant
company, for what it may be worth, 1s oconsistent with this
interpretation. It may be said, and it was said on behalf of
the appellant, that the subsequent legislation granting
additional powers to the appellant company was merely obtained
ex abundanti csutela. Buch a theory, however, is rather
negatived by the preamble to the act of 1890, 53 Victoria
Chapter 47, to which no reference was mede on the argument,
That Act recites inter alia, '&and whereas several other railway
companies are duly empowered to enter into agreements whereby
the Canadian Pacific Rallway Company may work, lease, or obtaln
running powers over their respective lines, and the Canadian
Pacific Railway Company, not having thé requisite leglslative
authority for taking part in such an agreement, has prayed that
the necegsity for special legislation, giving such authority in
each case in which it may find it expedient to do so, be avoided,
and that Parliament give it the general amathority hereilnafter
méntioned ...',

"It might be said that this recital refers not to the
creation of further capacity on the part of the appellant
company, but to the granting of further rights, and such an
answer might account sufficiently for section 3 of the statute
which suthorised the appellants to enter into certain errange-
ments with Canadian companies. Such an explanation cannot
account, however, for section 7, which authorises the appellant
to make pimilar arrangeuents with ocompanies outside Canada.
Parliament can only create cspacity to receive rights outside
Canada, It cannot create the rights themselves., While the
ebove recital may not be oconclusive, and whlle it cannoct control,
if on & proper construction of the Act of 1881 the situation
were otherwise, the position clearly appearing on the recital
indicates that the conclusion to whieh I have come as to the
proper construction of the incorporating Act is the one enter-
tained by the appellant 1tself.
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"Reduced to its essence, the contraect, for the
perfornanee of which the appellant was incorporated, was for
the construction by the company of certain parts of the ralilway,
and, uson the completion and conveyance to the company of the
parts constructed by the Government, for the permanent operation
of the whole by the coumpany. Apart from certain specific nowers
which are not relevant, the powers actually conferred upon the
company by paragraph 4 of the letters patent were all the
frenchises and powers necessary or ‘useful! to the coupany to
enable it to carry out, perforws, enforce, use, and avail itself
of every condition, stipulation, obligation, duty, right, remedy,
rrivilege and advantage agreed upon, contained or described in
the contract.

"It is the contention of the regpondent that the
covenant of the appellant with resnect to the maintenance of the
shops at Winnipeg amounts to a covenant not to exercise its
statutory powers. It is said for the respondent that the
removal in fmct of the appellant's shops from their original
location to & point outside the 1881 boundaries of the city, and
the establishment of addition2l stockyards outside those
boundaries, shows that the covenant in question is incompatible
with the efficient oreration and management of the railway
reacuired by the contract with the Crown. It is said that otherx
unforeseen events, such as excessive floods, might not only
interfere with or prevent efficient operation, but might even
yet render necessary the entire removal of the shops and yards
from the city.

“The respondent also points to paragraph 13 of the
contract, which reads: 'The company shall have the right,
subject to the approval of the Covdrnor in Council, to lay out
and loocate the line of railway hereby contracted for, as they
may see fit, preserving the following terminal points, namely,
from Callander station to the point of junction with the western
section at kamloops by way of Yellow Head I'ass', and contends
that a later event of the character already mentioned might
have resulted in the establishment of the centre of population
&t Selkirk instead of at Wiinipeg, and that the obligation to
build and forever maintain the shops for the main line =2t
Winnipeg, involving as it did an obligation (I quote from
resoondent's factum) 'by necessary iumplicstion to establish
#innipeg as & terminus of the raiiway in lieu of preserving the
same at Selkirk', or to establish Winnipeg as a '¢entral point!?
on the main line, was in conflict with paragraph 13,

"It may be pointed out, however, that the obligation
of the aprellant under the covenant was not to estublish
¥iinnipeg ap @ '‘central point' on the main line., What the
appellant covenanted to do was to establish and build within the
city limits their 'principal workshops for their mein line of
raiiway within the rFrovince of Manitoba, and for the branches
thereof, radiating from the said City' and to ocontinue then
forever within the eity, and i1t would seem obvious that shops
for the branches radiating 'from' the city at least, could
hardly, from a practical point of view, be located elsewhere than
at Winnipeg.

"1 do not think, either, that the convenant involved
any implied obligation uvon the appellant to substitute Winnipeg
for selkirk as a 'terminal point' of the main line. There
apoesrs to be involved in this contention of the respondent that
the maintenaence of the princinal workshops at Winnipeg necessari-
ly involved !innipeg as a tterminal'’ or 'divisional' point from
the standpoint of the operation of the railway, and that as
Selkirk and Winnipeg are only some twenty miles apart, the latter
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would be elbowed out of its position as such a point, contrary
to the statute. This argument is, in wmy opinion, founded on e
misconception of the statute,

"raragreph 1 of the contract defines four sections of
the main line, with Selkirk as the western end of the Lake
fuperior section, which was to be built by the Government, and
the eatern end of the Central section, which was to be completed
by the apprellant. The 'terminal pointe' mentioned by paragraph
13 have nothing to do, in my oplnion, with the operation of the
railway, but only with construction.

"It may perfectly well have been and probadly was
intended when the statute was passed that from Selkirk west the
main line would run north of Winnipeg, but under the terms of
paragraph 13, the aprellent, with the concurrence of the
Governor in Council, was free to construct the Central section
of the main line from Selkirk to Vinnipeg and then west if it
saw fit.

"As appears from paragraph 1% of the letters patent,
there weg already in existence, at the time of the contract, a
branch line of railway from Selkirk to Pembina. It =mppears
8180 from the schedule to Chapter 13 of the Act of 1879 thet
this line was in course of Wilding, and by paragraph 2 of the
contract contained in the schedule to the Act the Government
had uwndertaken to complete the line by August 3rd of that yesr,
wt‘ffl.nnigtneg or Fort Garry was, of course, on this line. Chapter
14 of 4?2 Victoria establishes this, if i1t needs to be established

"p, 0, 1458, dated Bovember, 1881, shows thut the wein
line had by that time heen routed through VWinnipeg. That this
in no way interfered with the position of Selkirk is clear from
the Lot of 1887, 4K Victoria, Chapter 53. This statute awends
the very paragraph of the contract under consideration, nzuwely,
paragraph 13, with respect to & change in the location of the
railway through the Yellow Heud rass, but the statute, by
section 1, shows clearly that Selkirk was still on the main line,

"1f it were necessary to decide as to whether ox not
the covenant to bulild and forever nmalntain the workshops at
tinnipeg was & covenant which the company could validly enter
into, regard should be had to the principle laid down by Lord
3elborne in Attorney General v. Great prastern Rajlway Company,
namely, that whatever jmay fairly be regerded as incidental to,
or consequential upon, those things which the legilslature has
enthorised ought not, unless expressly prchibited, to be held by
judicial consideration to be ultre vires, However, I do not
consider it necessary to decide the question, for {he reason
that, essuming the covenant to have been beyond the power of the
company, the respondent, in the circumstances here present, is
not now entitled to take the position that its obligation with
resnect to the exemption from taxation is no longer binding
upon 1t,

"The posltion of the respondent, as set out in its
factum, is that the 'purported agreement' between the parties is
vaold for want &f mutuality and thet no consideration for the
tax exemvtion was received by the respondent for the agreement
or by-law or the granting of the exemption from taxation, and
thet the plaintiff did not as a result of or in rellance upon
saild agreement or any term or terms thereof exercise any for-
bearance or change its plans or inocur any expense oT mike any
investment or in &ny way change or alter or prejudice its
position or the loecation, construction or operation of its
railway or of any works connected with its railwaya, or give any
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consideration. It is said that the giving of the bond and
covenant amounted to & covenant by the appellant not to exerecise
1ts statutory powers, which it had no right to do.

"In my opinion, it is plein that both parties con-
tracted on the besis thot the apiellant had the power to give
the covenant in question, and each was in as good & position as
the other to ascertain whether or not thet was Bo. The contract
has been fully executed, excest as to the future performance

on the part of the City as to the waintenance of the tax
exenption, and on the part of the appellant &s to the mainten-
ance of itsg shops at their present location,

*#With reapect to the point taken as to the lack of
power on the part of the company, the view expressed by Lord
Ceirns (Lord Chancellor) in Ashbury's case at page 672 is, in
my opinion, applicable, There ies nothing involved in the
covenant, in my view, which ‘'involves that which is malum
prohibitum or malum in se or is & contract contrary to mubiic
policy and 1llegel in itself.' The qguestion is not 'as to the
lepality of the contract; the question is &as to the competency
and power of the company to make the contract.' The covenant
here in question, on the assumption it was beyond the powers of
the company, which I nake for present purposes, was simply void.
Being ultra vires, the appellant, and therefore void, there cen
be no question of damuges. oOtherwise, the case would fall, in
my opinion, within the principle of Boone v, Eyre. 7Tn that
case the plaintiff had conveyed to the defendant by deed the
equity in redemption of a plantation together with the stock?
and so forth. 7T do not think that I need read that,.

VISCOUNT QIucN: Will you turn back to page 411, line Al¥ The
learned judge ssys: "It is nlain that both parties contracted
on the bagis that the appellant had the power to glve the
covenant in question”, es thaet a mistake of law?

MR, FILLUORE: T think that the learned judgze means that both
parties contracted on the assusptlon; both parties thought;
both parties believed that,

VISCOUNT SI4ON: Supposing thaet they were wrong and the Act of
rarliament or the Letters Patent or the two together did not
confer on the Canadian Facific Railway the power to agree to
pags through "innipeg forever, if both parties santracted:
thought that the documents did give that power, would that be,
if they were both mistaken, & mistake of law?

MR, FTIL u:R%: Let us assume that, because I know that the next
step will be that, if there is a mistake of law, it does not
avoid a contract,

VISCOUNT 8Tu0WN: That is what was in my mind.

MR, FILL#ORE: T think that the situstion here is that we do not put
it that way. Let ug put it this way: I have no doubt but that
both parties thought that the raillway company had the power to
give the bond and covenant in question.

VISCOUNT SIUON: It was because the corporation thought that that
they gave the assurance to exeupt from taxes.

MR, FILLMORE: T have no doubt about thst; tut the cause of action
is that it is said that on or about a certain date the plaintiff
and the defendant entered into an agreement., The terms of the
agreement are set out in a by-law, I submit that, if one party
to the agreement had no power to enter into it, if it was beyond
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1ts powers, the purported execution was a nullity; that there
was in fact no agreement. I do not think thet the principle of
mutual mistake of law applies where one of the parties had no
power to enter into the agreement. I do not see that that line
of cases applies, If money is pald under & misteke of law, of
course you cannot get it back.

LORD ASQUITH: The learned judge in this passage 1s considering the
position upor the assumption that the covenant by the company
is void, is he not?

MR, FILLMORE: Yes,

LORD ASJUITH: He starts the passage by saylngz: "I do not consider
it necessary to decide the question, for the reason that,
assuming the covenant to have been beyond the power of the
compeny”, certain consequences follow. Uhat he appears to be
saying in this passage is that one of the consequences is that
you may get a thing intra vires, so tc speak, by estoppel.
Suprosing that both parties contract on an assumntion of law
which is mistaken and the City of Vinnipeg acts on the bhasis
that the Canadian Pacific Railway has powers which it has not
got, that brings in something which was outside,

¥R, FILLMORE: 3By way of estoppel. I intend to rely, naturally,
on what was laid down by Mr. Justice ussell in York Corvnoration
v, Leetham & %Sons: that you cannot by estoprel make good
something that was bad in the flrst instance,

The learned judge goes on at line 3: "The convenant
here in question, on the agsumption 1t was beyond the powers
of the comvany, which I make for nresent purposes, was siluply
void, BReing ultra vires the appellant, and therefore void,
there can be no gquestion of damages. Ctherwise, the case would
fall® within certain cases,

LOR® COHEN: He 1e deciding it, 1s he not, on the same ground as
fr. Justice Rand?

MR, FILLMORE: Yes,
LORD COHEN: That appears from the top of page 413?
MR, FILLMORE: Yes,

VISCOUNT 8IUON: I do not understand what he says at line 13 on page
413, He says: "1 agree on this branch of the case with the
order proposed by my brother Rand.? 1 do not know what the
order »nroposed by Mr., Justice Rand was.

MR, FILLMORE: lir. Justlice Rand seemed to suggest that the order
for injunction should go, with the provision that, 1f they moved
away the shops ——<—~=—--

LORD COHEW: Vas not the position that the rallway company won ocut-
right before the trial judge; certalin limitations were imposed
on its victory by the Court of Appeal in Manitoba, with the
result that the railway comneny were the appellants before the
Supreme Court; there the railwey company won and the restrictions
which had been imposed by the Court of Appeal in Manitoba on
the trial judge's judgment were got rid off I think that theat
is the position, is it not?

MR, FITLLvOR®: I do not Imow, my Lord, This is the way that it is

1t in the last peragraph of ir. Justlee Istey's judgment, on
page 39C: "As the company asserts the covenant to be good, it is
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ag if it were proffering an undertaking, in the event of the
removal of the workshops from the city, to recoup to the ocity
out of the benefit received through the future tax exemption,
such amount of compengation as the court might determine to be
the ioss the city might thereby sustain®.

LORD COHkl: 1The passage %0 which my Lord HJimon refers is in the

next words: '"the declaration and injunction asked for should go."
That is the order and declaretion proposed by Mr., Justice Rand.

LORD ASLUITH: What does “go® meant It means "shall issue”; not

MR,

"shall be discharged"?
FILLMGRL: TVYes,

Mr. Justice kellock goes on at page A1%, line 3, by
way of conclusion: #It is past question, In my view, that the
case is one for equitable relief rather than that the respondent,
having obtained to date everythingz for which it originally
stimilated with the exception of a binding agreement in which
the existing status of the shops will be maintained, cannot in
conscience e allowed to take the position that its agreement
with ressect to the tax exemvitlon 18 no longer to be enforced
against it. I think the facts are euinently such as to c¢sall for
the application of the principie of conpensation in so far as
performence on the vart of the appellant may f£all short of that
which it would have been obliged to provide if the convenant
on its part, &nd which it asserts to be binding, were binding in
law, I therefore agree on this branch of the case with the
order proposeéd by my brother Rand." Vvhatever that may he is not
periectly clear.

VISCOUNT OSIicw: Then he goes on to deal with the question of whet

MR.

is the meaning of "wituin the Jity of winnipeg" and the hotel?

FILLdonak: Yes.

VISCOUNT SInCH: He says in his last paragraph on page 416 that "the

MR,

MR,

appelliant succeeds substantialiy'.

FILLUOKR .t Yes., It seems to me that they succeed more than

"subsbtantiaily" - altogether, T would think,

CARSON: That was because of the liotel, iur. Justice Kelilock
digsented on the hotel oguestlon.

VISCOUNT SIL.ON: We now come to the judgment of Mr. Justice Kerwin?

MR.

FILLLOW.: The learned judge recites matters that we have gone
over beifore, He refers to clause 8 and the conditions and
stipulations in clause 3, At line 2C on page Al7 he says: "ihis
by-law and @n asmending by-law Mo, 19% pessed September 20, 1882,
were ratified and confirmed by an Act of the ianitoba legislature,
1t ie admittea that the compreny fulfilled its obligations and
with the exceuvtion of an sbortive attempt by the City to impose
scnool texes, Cenadian Pacific iallway Compeny v, City of
hinnipeg, no question arose between the parties as to the
compeny's 1liability to taxation untii, in the year, 1945, the
City attempted to assess and levy realiy and business taxes, when
this action was brought for a declaration that the company was
not so liable, ®

He then reviews the findings in the court below and
8t line 48 says: "On this first point I find it unnecessary to
deteruine whether the ,ompany was incorporated by Royal Cherter
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&nd hence had all the powers of a natural person, and therefore
it is inadvisablie to say anything upon the subJect The
enumerated powers of the company, which appear in the reagons
for judgment of several of the meubers of this court, and in
the reasons for judgment in the courts below, are sufficzent

in wy view, to authorise the company to do as it agrecd and as
was suvsequently carried out. Decisions like Corporation of
Whitby v, Grand Trunk N&ilway Compuny, relied upon by the “ity,
deoend unon the terms of the enactwenta conferring the
particular powers there in question. I might add that I have
found it unnecessary in the consideration of {this point, or any
of the others, to deal with the company's argument that,

because of the decision in Oenadian Facific Railway uompany v,
City of /innipeg, several of the matters now raised by the

City ere res judicata,"

The next part of the judgment is concerned with
other matters, uy Lords.

VISCOUNT 8T ©N: 'ill you tell me what the result is? The wajority
take the view that the resgpondent, the Cznadian Pacific
rallway, had the power to agres forever?

MR, FILLuO #: Yes,

VISCOUNT 3Ii0e:  That is the view of Mr. Justice Locke, ilr. Justice
Letey, ir. Juetice Cartwright {who concurredi with ir, Justxce
Esteys and Hdr. Justice Kerwin (with whom the Chief Justice, ir.
Justice Teschereau and Mr. Justice Fauteux concurred).

MR, FILLMORE: Yes,

VISCOUNT 8T N: The difference is that Mr. Justice Rand and iir.
Justice Xellock think thzt the respondent should succeed, hut
that there should be something added to vrotect —-—mee—e-~

R, CARSCH: Wo, my Lord; nothing to be adde:l,

LORD CNHIM: They agreed that the Tespondent should succecd, btut on
a different ground, subsisting only 4in ecuity, on the equitable
doctrine of specific performance for compensation.

MR, FILLMORE: Yes.

LORD COHEN: fThe actual order, at nage 374, is that the "judguent
of the Court of Appeal for !lanitob: should be and the same was
reversed and set aside"and thet restored the trial judge's
judgment, which appears at page 1747

MR. FILLMORE: Thet is rignt. I think that I might add that, as
far as the Great 3eal argument is concerned, think all the
judges, exce t Mr, Justice Estey and Mr. Justice Cartwright,
reserved judgnent they did not give any opinion, except that
pr, Justice Rand and Mr. Justice tellcck were of the opinion
that the company was not created a common law corporation; B0
that two of the Judges in the Dupreme Court of Canada expreszed
the opinion that the comnany was not creeted s & comuon law
corporation, because the charter was grénted under the Great
Seal of Canada.

VISCOUNT sTuel: However they got at it, the wajority took the view
thet the (znadian Pacific Reailway Coupany had the power to agree
in perpetuity?

MR. FILLMCRE: Yes. It is guite clear thet all, except Mr, Justice
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Rend anl Ur, Justioe ¥ellock, agreed that the enumerated novers
(that is, clause 4 of the charter) gove the power to enter into
the agreement in ocuestion.

VISCQUNT &7 W: As “asefuir?

MR, FILLM <i: I would like to discuss tlhat briefly later; but first
I would like to make ¢ short subuission on the guestion of
whether or not the compeny ic creetes us a common law corporation.

LORD TUCILR: 1one of the judges in the Sunreme Court basel their
judgments on the fact that it waes a common law corporation, did
they?

¥R, FTLLICHL: Lo, my Lord. MNr, Justloe Lstey and lr, Justice
Cartwright said that it was & comwon law corroration and also
that it h&td4 the exvress uowers,

LORD TUGriR: “wo of them sald thit 1t was & common lawv corporation,
but in @ny cvent it hed the powers

MR, FITLiimRL: Yes, I wish to submit to your lordships that it was
not created a comuon law cororation by the fact that the
charter issued under the Great Seal, I submit that the reasons
given in the Court of Avrpeal in ¥anitob2 by the late lir. Justice
Dyeart =nd the reasons given by UYr. Justice Rand and i'r. Justice
kelloeck in the Supreue Court of Canade are more convincing than
the reasons given in support of the controry view, 1t seems to
me, in the first plece, that, where you hzve, firgt, the
contract and then you have the statute and you have a company
incorpor-ted for a smecial pur»ose and section © of the incor-
vortating Act s8ys that i1t shall be held to be an hct of
incorwration within the meaning of the said contract ——--—-we-o

LORD AZRUTITH: That is an allusion to page ?°, var.gravh °1: '"The
company to be incorporated® and so on, in the event of an Act
of incorporation being granted. Tt is sayin - that the ict of
incor-oration means what section ? says.

MR, FILLW7Cy Yes. vhore 1t says "angd shall be held to be an Aot
of incornoration®, I think thit meane thut it shall be held by
the court or whenever the questicn comes to be considered.

The view to the contrery 1ls based entirely on the
decision in the Sonanza Creek case. The actual decision wasp
that tle company had the capacity to do tusiness in the Yukon;
it had the capzclty %o be registered there and to receive a
riner's jicdnce., The iAct under which the comvpany weas incorporated
ves the “ntario Companies Act, Revised Statutes of Imtario, 1897,
Chapter 191, section G, which is referred to in the decision.:
The Lieutenant-Covernor in Counclli wmey by letters patent grent
¢ churter to any number of persons not iese then five, @nd so on.
There are, therefore, no restrictions cn the power of the
Lieutenant~overnor there, The stetute says that he may create
& corporation, Here, lLowever, we heve e contract. The statute,
et page 11, starts with the provision: "The said ocontract, a
cooy of which with schedule tnnexed, is aprended hereto, is
hereby apovroved end ratified, end the Covernment is hercby
suthorised to perform and cerry out the conditions thereof,
according to their purport,?

LORD CONFY: Ts this the noint thiet you are making: that the
regrondent wes incornorited for o snecial nurnose Tumrsuant to
en ~et whieh provided that the charter should have the effect
of en Act of rarliament?

[
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I,ORD COHEN: And it was so incorporated at the tlme when the

Lieutenant-Governor or the Governor-General had no power to
incorporated a rellway company by Royal Charter unlesc there
wag & statute expressiy authorising it. That appears from ur,
Justice Kellock's judgment, page AO7. 1Is that rightt?

. FILLMORE: Yes. I was only trying to wake some point of dis-

tinction between the case at bar and the Bonanza Creek cgase,
because in that case the statute said: The Lieutenant-Governor
may issue a charter, 1f someone makes a petition, whereas the
circumstances here are entirely different. In the Bonanza Creek
case it 1s pointed out skax by Lord Haldane that different
considerations may arise where a company is incorporated by
specis]l statute; that the observations as to a company created
entirely by grant do not apply when the companv is coreated by a
special Act. The difficulty that arises here, therefore, is
that this Canadian Pacific Reilway Act consists of t-o things.
It 18 not entirely = speclal Act; it consists in part of a
specizl Aet and in part of a charter grante: under the Great
Seal.

LORD ASQUITH: What was the point of switching from the original

plan set out in the contract of having an Act of incorporation
and substituting for it a charter which is to be deemed to be an
Act of incorporation? There must have been some purpose,

FILLMORE: Different reasons have been surmised, but none of the
judges in the court below were abie to state definitely. Cne
judge suggests that it was to save time, The charter issued the
next day after the Act was passed, I submit that it amounted to
the seme thing, because the Act says “shall be held to be an

Act of incorporation’,

LORD AS UITH: The contract was wade and the Act was passed in

Fevbruary, 1881, At some time they discovered that for some
reagon or other an Act of rFarllament would be a less eligible
meéthod of carrying out the thing then & charter. One cannot
help sneculating on the reason, but you cannot suggest any?

. FILLMDRE: No-one has really solved the problem; so that I

cannot answer that; but I sulbmit that 1t does not make any really
material difference whether you héave a charter in the exact form
stipulated for in the contract or whether a gpecial Act was
pessed, Tt seems to wme, @s was laid down in the De Xeyser's
Hotel Compseny case, that you cannot have two sources; that the
prerogative is excluded by the fact that all the power comes from
the Act and the contract and the forms stipulated for in the
contréct; but the prerogztive is simply the residue of the
statutory powers remaining in the Crown and, according to the

De keyser's case, where the whole field is occupied ~—---v--eu-

VIBCOUNT SIMON: Not the residue of the statutory powers, but the

EJI‘.R .

residue of powver.

FILLMORE: Yes, my Lord., ‘here the whole field is taken up,
there is no room left for the exercise of prerogative. 1t seeums
to me that that is the sum and substance of it.

Then these are the reasgons why I submit that the Act
should be considered to be a special Act and that the company
is not to be regarded 28 & common 1law corporation created
exclusively by the Great Seal under the roysal prerogative.

VISCOUNT 8T N: It is a question, is it not, of construing the Act

and the documents to which it refers and to which it gives
validity?

3



4R, FILLMORE: Yes.
VISCOUNT SIHON: It is a pure question of construing the aet?

KR. FILLMORE: That is right, my Lord. In the first placd, section ?
states that it shall be held to be an Act of Parliament and the
learned judge recites the contract and says that it is issued
under the authority of the Act of Farlisment and it is 4in the
exact words.

The next point made in the courts below is that at
that time a joint stoock company could not be incorporated for
the purpose of creating a railway company. That was expressly
excluded.

LORD COHEX: That is the Act referred to by Mr. Justice Kellock -
section 37

MR. FILLMORE: By the Canadian Joint 8tock Companies Act of 1887,
Chapter 43%. The point is made by ir, Justice Dysart and ir,
Justice kellock.

LORD CAKSEY: You say that that 1s a Canadian statute?

R, FILLMORE: Yes, It is at page 7 of the appendix: "An Act to
amend the law respecting the Incorporation of Joint Stock
Companies by Letters ratent.®

LORD COHLE: I suppose that the way that it would be put against
you on that is this, is it nott If it were not for the conclud-
ing worde about the construction and working of railways, there
would here be the widest possible powers for the Governor-
eneral in Council to constitute a company by charter and the
case would be exactly like the Bonanza Creek case. It is said
against you, I think, in one of the judgments of the courts in
Canada that, if you strike out ad hoc the worde “except for the
construction and working of railways", you leave the Governor
in Council with the widest possible powers. I think that that
is the way in which the trial judge put it against you.

MR, FILLM"Rk: As against that, let us consider other points made
in the court below: that the grants of lands, moneys, rights of
way, were beyond the prerogative rights of the Crown; that it
required an Act of the legislature to give the company P25
million scres and ?5 million dollars =nd the right to go wherever
they liked, to confliscate property; the widest possible powers
could not have been granted under the prerogative; so that that
necessarily excluded any intention to create a common law
corporation by the charter,

LORD TUCKER: Does the pnirase *"am Act of incorporation” necessarily
contemplate an Act of Parliament?

MR. FILLMORE: I think so,.

LORD TUCKER: Clause 21 of the agreement in the 3chedule says: "The
compeny to be incorporated, with sufficient powers to enable
them to carry out the foregoing contract, and this contract
shall only be binding in the event of an Act of incorporation
being granted to the company®. Then the Act of 1881 says that
the charter "shall be held to be un Act of incorporation within
the meaning of the said contract." I do not know whether when
you talk about an Act of incorporation being granted it necessar-
1ly presupposes an Act of Parliement or may not contemplate a
charter,

iR, FILLMORE: I would submit that the words "Act of incorporation*

.Ia
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make one think at once that it means an Act of Parliament. You
do not ordinarily say: in the event of an Act of incorporation
being grented, That is a little unusual,

VISCOUNT SIMON: Lord Asquith was raising the cuestion &s to why
the method was changed, 1Is it not possible that it was changed
for this reason: that there was on the Statute Book the statute
of 1877, which said that you could not create a compeny for the
construction and working of railways by letters patent granting
a charter, That was a general statute of Canada. In order to
meet that difficulty, what you needed was a special statute
incorporating this company. 1Is not that the reason why it was
done in the Act of 18817

R, FILLMORE: That would be the reason for passing a special Act.
You would have to have a speclal Act, as was at first suggested,
or you would have to have the charter suthorised by a special
Act, which "shall be held to be an Act of incorporation. Do
not they get aroupd it by the words "shall be held to be" here?

LORD ASQUITH: It is a little difficult to see why they used the
word “charter" at all.

MR, FILLMORE: TIn what clause, my Loxrd?

LORD ASQUITH: 1In cleuse 2 of the Aot of 1881, which appears at page
12, I find it difficult to see why they made any allusion to &
charter, if all that they wanted was an isct of PFarliament, ‘hey
do it in a devious way. The charter is to be part of the
consideration and it is to be equlvalent to something.

LORD TUCEER: It is to "have force and e€ffect ag 1f 1t were an Act
of the Parliament of Canada',

LORD ASCUITH: Wwhy not simply pass an Act of Parllament, instead
of saying that there 1s to be & charter and saying that it
ehould have the force of &an Aot of Parliament?

¥R, FILLMORE: One suggestion which was made by one of the judges in
the court below was that 1t was to save tluwe; but T suppose that,
1f Parliement had been in session, they ocould have passed
enother Act,

LORD TUCKER: It would have saved tiwme and, I suppose, money, too,
would it not¥ I do not know,much about parliamenéary progedure;
but this is a very short Act, which contains eertain recitals,
end then the operative part is to glve legal effect to the
agreement in the schedule, is it not?

MR. FILLMORE: It confirms the agreement., The agreement provides
for the charter,

LORD TUCKER: If you had incorporsted the charter in a special Act,
it might have been that it could have been challenged clause by
clauee in Pariiament; or would it have been introduced as a
private RBill end had &ll the necessary expense attendant to that

proocedure? 1 do not know,

MR, FILLMORE: T suppose theat this Bill, with the contract and
schedule, must have been before Parliament,

LORD COBEN: In those days was it the practice to incorporate
companies by Act of Parliement or was it the almost invariable
practice to incorporate them, except railway companies, by
cgarter, pursuant to the general power given by section 3 of the
1877 Act?

41)
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MR,

FILLMORE: T think that practically zll ordinery commercial
compenies were incorporated by letters patent. We can loock at
the statutes passed,

LORD COUEN: I wase wondering whether, as Lord Simon says, it might

not be the reason: that, 1t being the practice then to incorpor-
ate companies by letters patent, the most convenient méthod of
dolng 1t was to remove the embargo applying to railway compenies,
and that is all section 2 did,

VISCOUNT SIMON: And the Act of 1881 goes on to make it unchallenge-

HKR.

eble that there has been effectively a grant of money and of
land to the company; it assures the company of its rights in all
these thinge and removes any questlion and doubt as to whether

it 1s entitled to the things that it 1s supposed to be given.

It puts it plainly in the position: Everything that has happened
to you is authorised.

FILLEORE: In answer to an enquiry by Lord Tucker, the railway
companies and companies of that character were ordinarily
incorporzted by special Acte In those days and since. One can
look &t the statutes of those years and find many companies
incorporated by special Acts, the same as the Port Whitby Company.

LORD COHEN: VWas there something in Canada called the Railways

MR.

Clauses Aect?

FILLMCRE: I was going to come to that as another reason why
this company wae not a common law company is that it was mede
subject both by the contract ~~—ve-w-

LORD COHEN: There was & thing called the Rallways Consolldation

¥R,

Act, 1879, or called by some such title?

FILLMORu: Yes,

LORD COHEK: It is mentioned in clause 1l7.

MR.

FILLMORE: 1t was made subject to the Consolidated Railway Act
of 1879; so that both in the act and in the contract it is
subject to the Consolidated Railway Act of 1879,

LORD COHEN: Clause 17 is at page 27 of the appendix,

MR,

FILLMORE: I think that that is 2 strong indication that
Parliament did not intend this charter to createa common law
corporation, becsuse in section 7 of the Consolidated Railway
hAct, 1879, we find detamiled the ordinary operating powers of a
company. It provides that "The company shall have power and
authority: To recelve" grants of land; purchase land; ocoupy
public lands, lands belonging to Her iajesty; power to carry a
railway aoross lands of corporations; to oonstruct and work the
railway across any water, stream or watercourse; to complete the
railway with one or more tracks; to erect and maintain all
necessary and convenient buildings, stations, and from time to
time alter and repair the same; to make branch railways, 1f
required snd provided by the special Act, and to manage the
same; to construct and make all other matters and things
necessary and convenient for the making, extending and using of
the railway in pursuance of this Act and of the specisl Act; to
teke, transport, carry and convey persons and goods; to borrow;
to enter upon lands; to remove trees; to cross other railways
and construct branch railways on certaln conditions.

VISCOUNT STMON: All those powers would be included and, in as mmch

28 1t is only included "in so far as they are not inconsistent

A
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with or contrary to the provislons hereof", it would avoid any
conflict.

MR, FILLUORE: Yes, my Lord; so that between the agreement and the
charter and the Raillway Aot you have a complete gulde for
operating the railways, and it seems to me almost absurd to
suggest thet, after going to all this trouble, after outlining
and crystallising the whole plan, working it out to the last
detail, you could say: That was all unnecessary; that did not
mean anything; this 1s a comuon law corporation; 1t can do
anything that it likes. I submit that it is no{ actually a
sensible view to take of the gituation.

VISCOURT 8I#0N: I do not understand that to be the view, The view
is, is it not, that the Canadian PFaclfic Railway Company is a
company which has been incorporated by a statute, nemely, by the
statute of 1881; you must therefore look at the statute and the
documents to which the statute refers to find out what it can
and what it cannot do and, looking at the relevant documents,
you find that it is able to enter into agreements which are
ugeful for the purpose of the railway. The argument 1s: That is
what this is and so it has turned out.

LORD COHEN: That is the second point. You are at present arguing
the first point: Has the company, apart altogether from section
4, got the powers simply because it is & chiortered company?
That is the point that you are arguing?

MR. FILLUORE: Yes. 1 am submitting that its rights and powers must
be found in the relevant documents; that you cannot say: e do
not need to look at the documents; we do not need to look at the
charter; we do not need to look at the Act; they can do anything.

LORD CQHEN: That will not help you, unless, as umy Lord says, you
are able to satisfy us that clause 4 is not 1n wide enough terums
to cover this agreement.

ER, FILLAORE: Yes, wmy Lord. If the actusl language of olazuse 4 is
wide enough, this discussion is all wi sted.

LORD COQHEN: All zcademlc. That is the line which the mejority of
the Supreme Court followed, is 1t not?

MR, FILIHORE: Yes, my Lord. That is what really decided the case
against the appellant in the end: that the enumerated powers
were sufficient., The judges were of that opinion in the court
below and in the Supreme Court of Canada.

LORD TUCKER: You are really meeting an alternative argument which
may be put agsainst you?

MR. FTILLMORE: Yes, my Lord,

LORD TUCKER: lr. Carson may say: If I am wrong about the incorpora-
tion of these powers, I still say that I can do this, because I
have the charter,

MR. FILLMORE: Yes. I do not propose to labour this point about the
Great Sesl,

The last point that I want to make is that, after all,
this was a semi-public corporation and ~arliament intended the
zioney and the land to be used in & bullding contract; they did
not intend to create a common law corporation which could do
anything thet it liked at any time. They 1intended these large
grante of land and money to be used for the s .ecifled purvoses.



T do not want to quote at length from the De lLeyser's
Hotel oase. 7Vhether this has been read or not, I do not know,
but at pege 539 of 1970 Appeal Cases Lord Atkinson says: “It is
quite obvious that it would be useless and meaninglees for the
legisleture to impose restrictions and limitetions upon, and
to attach conditions to, the exercise by the Crown of the
powers conferred by & statute, if the Crown were free at its
pleasure to disregard these provisions, and by virtue of its
prerogative do the very thing the statutes empowered it to do.
Cne cennot in the construction of & statute attribute to the
legislature (in the absence of compelling words) an inkention
80 absurd, Tt was suggested that when a statute is passed
empowering the Crown to do a certzin thing which it might
theretofore have done by virtue of its prerogative, the preropga-
tive is merged in the atatute, I confess I do not think the
word 'merzed' is happily chosen. I should prefer to say that
when such a statute, expressing the will end intention of the
Xing and of the three estetes of the realm, is passed, is
2bridges the Royal prerogative while 4t is in force to this
extent: that the Crown can only do the particular thing under
and in accordance with the statutory provisions, and that its
prerogative power to do that thing is in abeyance., Uhichever
mode of expression be used, the result intended to be indicated
is, T think, the same - namely, that after the statute has been
pessed, and while it is in force, the thing it empowers the
Crown to do can thenceforth only be done by and under the
statute, and subject to all the limitations, restrictions and
conditions by it imposed, however unrestricted the Royal
orerogative may theretofore have been.*

I will now leave that subject and turn to a discussion
of clause 4 of the charter, clearing up on the way, if I may,
a point about the construction of the railway. I do not think
that I made it very clear in the opening session. I want to
refer to the state of construction of the railway in 1881, 1
did not refer your Lordships to Chapter 14 of the 3tatutes of
Canada 1873, A? Victoria, assented to 15th May, 1879, It
recites: "thereas it 1s expedient to provide for the connection
of the main line of the Canadian Pacific Railway with the City
of Winnipeg and Pembina", therefore it is enacted as follows:
"4 branch of the Canadian Pscific Railway shill be constructed
from some vpoint west of the Red River on that part of the main
line running south of Lake Manitobz to the City of Winnipeg,
there to connect with the branch line from Fort Garry to
“embina, (?), A sum not exceeding one miiliion dollers may bhe
expended on that part of the main line west of the Rel River
eand the branch hereby authorised without previous submission of
contracts to Parliament.”

In 1879, therefore, it was proposed that a branch line
should be built to ¥Winnipeg west of the Red River to comnnect
with the main line,

I read to your Lordshipe in opening some COrders in

Council in 1879, whereby the comvany were going to build a
bridge and they were going to construct the branch line. Those
geem to be in pursuance of this statute of 1879; but here is a
rather peculiar thing which is not mentioned in &any of the
judgments and I did not mention in opening: At page 177 of the
appendix you will find an Order in Council passed on the 18th
Magust, 1915. 1t gives the history of the thing very prettyly:
"The Committee of the Privy Council have had before them a
report, dated ?3rd January, 1915, from the Minister of Rallways
and Canals, representing that application has been made by the
Csnadian recific Railway Company for the conveyance to them by
Letters patent of the section of railway now known as the

4
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'Stonewall Eranch', & distance of about twenty miles,

*That the facts in the matter are as follows: Under
the original scheme for the construction of the Canadian Pacific
Rallway, the main line was to cross the Red River opposite
Selkirk, on the eest slde, with a branch from Victoria Junction
-~ a woint zbout sixteen miles west of the River, and zbout two
miles eust of what is krniown now as Stonewall -—- £o dinmnipeg. ¥
That is consistent with the 1879 statute.

"This scheme was abandeoned in favour of & route south
from “elkirk to St., Boniface and Vinnipeg, thence northerly
from !innipeg, =and thence westerly via Stonewall and Ossawa to
rFortage la Prairie, a dlstance of seventy mlles, thus placing
“innipeg on the maln line,

"For the construction of the first one hundred miles
cf the distance from Vinnipeg, & contract wes entered into by
the Covernment on the 19th AMigust, 1379, the whole to be
completed by sugust 19th, 1850, By the end of June of that
yeer, however, only e€ighteen miles of the track had been laid,
and on Cctober lst the work was taken over by the Government®
and so forth.

.e cé&n then turn to page 124 to continue the history.
"On Yovember 1lst, 1881, the Engineer-in-Chief reported that the
road was then being opereted as far west as Brandon via Stonewall,
& distance of 145 miies from "innipeg.

"On the "nd of June, 1881, the company mede apnlication
for consent to a proposed relocétion of the line from Winnineg
to Portage l& Preiele, the proposed line to extend from a2 point
about one wile west of Vinnipeg on the line bullt by the
Government, and teking a generally direct westerly course to
Portoge la I'rairie, & distance of about 53% miles.

"By Orders-in-Council of the 6th and 25th cf August
and 19th of Yovewber, 1831, the said relocation was apnroved.

"Phe company, under date the 27th of Oetober, 1841,
in renewing their apnlication for approvel of the entire re-
locetion had stated that upon such approval belng granted, the
company would continue to operate the line to Ttonewall as @
branch of their railway, and the sald Order of the 19th of
lNovember, 18081, contained provisione as follows: 'The Committee
recomuend, however, upon the report of the iMinister of Justice,
that it be made 2 condition of the approval that the company
enter into an agreement with the Crown binding themselves to
operate the line between ¥Winnipeg and Stomewall as & branch, the
draft of such agreenent to be approved of by the Governor-in-
Council hefore execution.

"1 The Committee further recommend upon the game
report that as claiums may be mede against the Government by those
persons who may have purchased land along the line of railway
ags at first located by reason of the change in the line, it be
made @ conditilon of the approval that all such claimd be dealt
with by the Compeny, and settled upon equitable principles, and
be referred to the Government for decislon in case the company
and the perties fail to agree with respect to the settlement,
and that the draft of the agreement eumbodying this condition be
also approved of by the Governcr-inlouncil before execution,'®

VISCOURT ST wli: I do not myself understand the relevance of these

references,
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MR, FILLMORL: T am coming to this point: that at the time the
covenant wag glven on the 5Hth September Winnipeg waa not
officielly on the main line. Jt became the de facto main line,
but actually d4id not get formal annroval even as late as 1915,

VISCOUNT 8TioE: wWhat conclusion follows from thaty

MR, FILL¥ORE: T thought that it might have some bearing on the
obligation of the railiway company to maintain Celkirk as a
terminal point,

LORD TUCkuR: 1In your opening statement you told us, did you no%,
that it had already been decided that the line shouid go through
“innineg before this contract was entered into; therefore, the
City of vWinnipeg did not get anything perticularly much out of
this contract, 1Is that so or are you now saying something which
indicstes something different?

MR, FTLLuORE: I am sayling something different, and to this extent:
that it was on the ?nd June that the Canadian Pacific Railway
made the application, They then wanted to relocate., What I
had overlooked in opening was the Act of 1379, which provided
that the branch line would be built to Winnipeg from a point
rvest of the Red River, It now appears from this Order in Counoil
that the company, having a copy of it furnished to them, as
appears from the last paragraph of the document from which I
was reading, wrote on the Hth nNecember, 1881, Ysaying that they
declined to undertake the obligation 1n respeot of colaims, The
company, however, built their main line from Winnipeg on the new
location and were duly psald subsidy for it. They also continued
to overate the line to Stonewall, and the matter so rested
until 1897, when the company applied for the issue of a patent
to theum of certain lands. liore recently, the company have
applied, as above stated, for Letters latent vesbing in them the
said 'Stonewall Branch'.

Therefore, actually pursuasnt to the application made
in June Vinnipeg became the de facto main line, but not the
official main line. That is the reason why I wanted to make
that correction,

LORD COHEN: 1Is that a ground on which you are saying that it was
remarkebly improvident of the railway company to enter into this
bargain; or what otherwise is the relevance of 1it?

MR. FILLMURE: It is only relevant in thias way, for example, Tn
1882 the statute was passed which is referred to by Mr. Justice
jelloek. Tfhat 1s 45 Victoria, Chapter 53, It recites:

vherees by cleause thirteenth of the contract with Her uajesty
the “ueen now held by the Cenedian .acific Railway Compsany,
{which contrect is contained in the Schetule to the Act pacsed
in the ;orty-fcurth year of Her ugjesty's reign, Chapter oune,
intituled '&n Lct respecting the Canadian raciflc Railway') it
1s provided that the sald company shali have the right, subject
to the apnrovel of the Governor in Counci., to lay out and
locate the line of the railway thercby contracted for as they
way see fit, preserving the following terminzl points, nanely,
from caliander “tation to the point of juncition with the western
section at rawmloocps by way of the Yellow Head Pessg; and whereas
it may be found to be in the public interest that the jpunction
with the western seotion &t Kimloope should be made by way of
some pase other than the Yeilow Head lass: Therefore Her lLajesty

.. enacts &s follows: (1) The Cenedien iacific Railway Cowpany
may, subject to the approva‘ oi the Governox in Councii, lay out
and locate their mein line of railway from dJelkirk to the
juncticn with the western section at kamloops by wey of soue
pass other than the Yelilow Head Pass',

&5
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VISCOUNT SIuMcN: I am sorry, but I do not follow the relevance of
this. ‘You have fifteen reassons at the end of your Case. Which
of the fifteen reasons are these references intended to support?

MR, FILWiGRE: It seews to me that they have a bearing on the
sltuation as it existed in 18C1 and on the right of the railway
cowpany, in view of the relevant statutes aud Orders in Council,
to give a covenant that they would forever wmaintain their
worksuops witiin the City.

VISCOUNT ST Ok: That is & sepesrate groundi for saying that they had
no power to make the contract,

MR, FILLUORL: Yes, my Lord,
VI3COUNT STion: It is another ground.

LORD TUCHer: How do you put it exactly? They had no power %o make
the contract - vecamse of what, on thisg pointi

MR. FILLMORC:  Mx. Justice lellocyk disposes of the contention that
they were bound to maintain 3elklrk as & terminal point sand my
subuission was and is that the agreement to erect and meintain
their principal workshops for Lanitoba in VWinnipeg had the
practicai effect of wiping out Lelikirk as a terminal point.

LORD COHELN: That would seem to be more a matter of grievance coming
from Selkirk rather than frow somebody appearing for Winnipeg.

VISCOUNT 5I.0h: Your thirdpeason is: "bBecause the purported bond
and covenant dated 1Uth October, 1881, is incoumpatible with the
obligation of the respondent to forever efficlently cperate the
reilway”, I understand that now you are saying that it is also
incompatible with the obligation of the company to maintain
gelklrk as a terminal point?

MR, FILL.ORe: Yes, wy Lord.

LORD COHEN: Are you putting it perhaps slightly differently, which
would involve less of an alteration? It was iumprovident of the
company and not a proper bargaln to wmake to uncertake {o erect
and maintzin the workshops at Winnipeg at a time when 1t was
doubt ful whether Vinnipeg would be on the main line at ell®

MR, FILLumGR:: Yes, I was trying to develiop thet point!: that =t
that time Winnipeg was actually on & branch line; that the main
iine o seliirk -~ this is what is recitel in this Order in
Councii that [ read, stated in 1915 -- was never formally
abandoned; so that the Govermment might have said at any time
to the Canadian Facific Hailway: Cross the led River at Selkirk
and go on west, There was that element of danger in the
situation, They were taking quite a risk in entering into that
sovenant on the 5th day of September, 1801,

LORD COHEN: ‘ere they not in a better position to judge the risk
on that date in 1981 than we are nmowi You are really asking us
to say that it was an improvident exexcise of thelr powers., It
is quite separate from the point that you were going to make as
to the improvidence of binding themselves forever. That is a
different watter. Now you are asking us to say: llere is
something which they did in 18<¢1 which in fact has worked
perfectly well from 1881 to 1948 and yet it was so iuprovident
that we ought %o hold that it was ulira vires.

¥R, FILLLWORs: I would not put it that way.
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VISCOUNT 5Iunii:  That is one of the reasons in your Case.

MR. FILLMORE: I would not make an argument that it was improvident,
I would not be on sound ground. I can only argue that on the
face of it this agreeuent is in coaflict with their obligation
to exercise their statutory powers.

VISCOULT 2T .00  And on that ground was, you,say, ultre vires?

R, FILLUUR.: Yes,

VISCOUNT 3T ii:  Thet is alleging a wholly separate ground, is it
not, frow anything that you have allieged in your Qase?

MR, FILLCRs: Ho, oy Lord. ur case from the start has been that
the bond and covenant was uitra vires,

VISCOUNT ST wit: There are two distinct reasons which might be i-iven
for thut, One is because you have promised to stay in innipeg
forever,

MR. F‘I‘,u)'_. 1 ;A{ T ie B

VISCOUNT STuOk:  Another wnd wholiy distinct reason iai 3ecause you
were already bound %o use Selkirk as your terminal point. The
two things have nothing to do with one ancther,

MR, FILL. Ri: Tt seems Yo me that it has & bearing on their pover
to enter into such a covenant, if that covenant is in conflict
with some other obiigetion created by the agreement. If there
is a conflict between ithe covenant which they actually guve and
their obligations under the contract, thet would fortify my
argument that the agreement to maintain the ghons forever was
bad on its face. That is the way 1 was trying to work thet in,

LORD COMUIls T find difilficulty in fitting in this asrgument with the
iast sentence of parfgreph 3 of your Cese, in which I find there
words: “ 'y the sumwer of 1681 the directors of the company hed
evidently reached the conclusion that Winnipeg by virtue of its
location was iikely to be & great centre of trade and wes to he
the princival city in the rfrovince of Manitoba, and thus the
most suitable place from which branch linés should rediate,!
Therefore you are asking us to say that with that in their
minds (and, T think it is implicit, rightly in their nminds’} it was

improvident for them to hind themselves to erect their vrincinal

workshwps there, I am not taiking about waintaining the. there,
but erecting them, T shoulid have thought that that was
impossible to mmintain, in view of your own pleadings.

R, FTILLIORE: T eould not &sk the c¢ourt to find thet it wes
fmprovident for the rallway company to erect their shous there
in 1841, 1 can only say that it may have appeared provident at
that time and that it may have been good business at that time.

LORD CCILi ¢ sut it cannot have been ultre vires the reilway to
erect at that time, can 1it, their principal works for ..anitoba
&t Tinnipeg'

MR. FILLWGHE: Tlo; there was nothing wrong in thet, T have to say
thet the directors had a right to do that and probebly exercised
good Tusiness judgment in doing that. I cannot complein of thag
and T do not complain., &4l1ll thet I cen say is thet they hzd no
right to say that no future boerd of Directors could at any time
ever rove those shops., 1 say that that is where you get from
what is good into what is prohibited, when they atteanpt to say:
No mztter what happens, never can the railway company move their
princinel workshops out of the City of Winnlpeg. If that is bad

on the face of 1t, having in mind the statutes, Orders in Counocil

.
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&nd documents, the covenant end agreement is of no force or
efifect. That ie &li ay crgusent boils dowm to: that such a
covenznt is on the face of it beyond the powers of the company,

VISCCUNT ST CH:  You vere saying just now that there was &« refcerence
to this in r. Justice Iellock's judguent. Te it on page /10,
iine 8%

Mit. FILL.OI0l: Yes., UFe is there discussing our argument that there
weg scone obligation to maintain Selikirk as a terminal point and
he says: "This argument is, in my opinion, founded on z miscon-
ception of the stetute. ™

VISCOUNT oI L : lle goes on to say at line JU: "The 'teruinal
points' mentioned by parcgraph 13 h&ve nothing: to do, in uy
opinicrn, with the operatlion of the railwey ut only with con-
struction.®

MR, FTulioit.: Yees, That 1s his position., [y arpument was that a
terminal rvoint is ecuiveélent to something like a divisional
point; it is the teruinus of & section of the railway,

LORD AU UTVI: ust you have your principal workshope at your
terminus?
MR, FILLiCDL e To.

LORD AS UTVi: ay they not be anywhere else?

MR, FILLuLOMW : They couid be; yes.

LORD AS UTWI: T do not see why the bhond or covenont should be
invalideted because it confiicts with clause 13,

the vractical point of view & workshops is gencrally found at a
terninel point.

MR. FToLorom: I was oniy trying to make the sugpestion that fronm

T heve, I think, corrected o statement mede by ir,
Justice kellock at line 9 on page 4ll: 0,0, 1458, dated
vovember 19, 1881, shovws that the main line bid by that tiue
heen routed through Yinnipeg, ' It was & de facto line, but it
Aid not have official apprevald.

tlowever, T will not pursue that branch any further;
but I would like in opening in the morning sin ly to confine
my discuassion to the meening and scone of clause A of the
charter and the meaning of the word "useful®,

( Adjourned till tomorrow morning at 10,3C).
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