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1. This is an appeal by special leave from a judgment of the R 

Supreme Court of Canada dated the 20th December 3 940 which by a 
majori ty of three judges to two reversed the unanimous judgment in the 
Appellants' favour of the Court of Appeal for British Columbia dated 4 1 the 19th October 1939 which had dismissed an appeal by the Respondent p" 
from par t of a judgment of the Supreme Court of British Columbia dated 
the ,17th January 1939 and had allowed a cross-appeal by the Appellants p 4 1 4 upon the other part . 

2. The Appellant David Tait (hereinafter called " T a i t " ) is p . so, l 
a partner in the Appellants Tait and Merchant, a firm of barristers and 

20 solicitors in the City of Victoria. In all matters relevant to this appeal 
he acted and purported to act on behalf of the firm. The appeal has 
reference to the exploiting of mining interests in British Columbia. Persons 
desiring there to acquire any interest in mining property are required to 
take out Free Miner's Certificates and Section 12 of the Mineral Act (Revised 
Statutes of British Columbia 1930, Chapter 181) provides that , with 
immaterial exceptions, " no person or joint stock company shall be 
recognised as having any right or interest in or to any mining property 
unless he or it has a Free Miner's Certificate unexpired." A common 
method of developing mines is for those interested to be " grub-staked " 
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by a partner . Wlien the working par tner makes a discovery the partner-
ship commonly raises funds for the development by promotion of a syndicate 
which takes over the property or an option upon it in exchange for shares 
or units in the syndicate issued to the partners. The syndicate then 
raises funds for equipment and development by the sale of additional 
shares or units. I t is common practice for one or more of the partners 
to form the syndicate and to acquire, on his or their own behalf, for cash 
or in payment for services, additional shares in the syndicate as he or 
they may see fit. 

p. 196, 1. 8-p. 198, I. 18 ; p. 19'J, II. 20-33. 

p. 198, 1. 33-p. 200, I. 37 ; p. 90, II. 1-23 ; p. 101, 11. 28-41. p. 99,1. 23-p. 100, 1. 23 ; p. 274, 1. 5 -p. 275, 1. 29. p. 30, 11. 1-0 ; p. 89, 11. 22-25. p. 117, 1. 30-p. 118, 1. 15. 
p. 288, 1. 1. 
p. 199, 11. 4-7. 

p. 190, 11. 34-39 ; p. 101,11. 28-44 ; p. 289,1. 1. 
p. 90, 11. 28-39 ; p. 102,11. 37-11 ; p. 200, 1. 38-p. 201, 1. 47. 
p. 289,1. 19. 

3. Prior to the 18th March 1935, the Appellants had acquired 10 
comprehensive information concerning mining properties in the Valley 
of the Zeballos River, Vancouver Island, including information of certain 
very rich surface showings of gold-bearing ore which had been discovered 
on the Gold Peak Group of mineral claims in the area belonging to a 
par ty of prospectors. 

4. On the 18th March 1935 the Respondent, an experienced 
mining broker and real estate agent with a knowledge of conveyancing, 
interviewed Tait. The respondent was never a client of the Appellants 
bu t had known Tait in his boyhood. A t this t ime and at all subsequent 
times up to the 4th January 1938 the Respondent did not have a Free 20 
Miner's Certificate bu t the Appellants were unaware of this fact until 
af ter action was brought. A t his interview with Tait the Respondent 
claimed to have acquired, through one Morrison purporting to represent 
the owners, an option for 20 days upon the Gold Peak group and the 
adjoining Privateer group belonging to the same owners. Tait being in 
touch with persons with or controlling capital who. might be interested 
in mining properties agreed to join with the Respondent in exploiting 
this alleged option. The Respondent offered Tait an undivided half 
interest in all profits to be derived therefrom. 

5. On the 19th March 1935, the Respondent again interviewed 30 
Tait bringing an option which it had been agreed he should obtain signed 
by one Pitre who, with three partners, owned the Van Isle and Rimy 
groups of mineral claims adjacent to the Gold Peak and Privateer groups. 
The Respondent had stated tha t these minor groups would complement 
the Gold Peak and Privateer groups to form a compact holding covering 
the proven rich area in the Zeballos Valley. I t was agreed tha t this 
option should be included in the proposed undertaking. 

p. 290. G. On the 21st March 1935, Tait and the Respondent entered 
into a written contract for a partnership limited to a venture described in 
the contract as " the business only of purchasing and taking over and 40 
" forming a Syndicate upon, developing, managing or selling the groups 
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" of claims situate in the Valley of the Zeballos River in the Nootka 
" Sound area, Vancouver Island, British Columbia, comprising thir ty six 
" (3G) mineral claims made up of the ' Gold Peak ' and ' Privateer ' group 
" (17 claims) the ' Lone S t a r ' claim, and ' Van Isle ' and ' Rimy ' groups 
" (1G claims) and the ' Charity ' No. 1 Mineral Claim and any and all 
" other mineral claims, rights, interests etc. which the parties or either 
" of them may acquire or become interested in in tha t area." The contract 
as executed provided t h a t the parties should share equally " in all the 
" profits of whatsoever nature or kind arising or accruing from the entire 

10 " transaction, whether by way of commissions or profits made a t any 
" stage of the transaction, or earnings of any kind whatsoever in con-
" nection therewith, save and except, legal fees which shall belong to the 
" firm of Tait and Marchant ." About the end of April 1935, the contract i>- 2 f 1 1 4 0 1 C ,; 3^ : 

was altered to provide t ha t the Respondent should have only a 35% [ io.' • 4 0 

interest and the Appellants should have a G5% interest. 
No provision was made for the contribution of partnership capital 

by either par tner nor was capital considered necessary, the partners ' 
intention being to make an immediate deal in the properties acquired i'-
under option. 

20 7. On the 23rd .March 1935, a t an interview witli Tait and the f f^ 'p. iofiPi.237-
Respondent, Morrison signed a memorandum setting forth the terms P . 107, i." 12. 
of the proposed option for 20 days on the Gold Peak and Privateer groups i>. 205,1.1. 
and undertook tha t the owners, for whom he purported to act, would 
execute a formal option on those terms. 

8 . About the 1st April .1935, Pitre agreed with Tai t and the p. 'r.n, 11.25-11; 17-i 11 10 3 ) * 
Respondent the terms of the option, embodied in an agreement dated 2 0 H ] 10T22 • 
the 1st. April, 1935 and executed by Pitre and his partners and by Tait, p- 30-p. 2V.7, 
on the Van Isle and Rimy groups. This option was to Tait in accordance pp'^-soi. 
with tlie terms of his agreement with the Respondent t ha t all documents 200,1. ss. 

30 relating to the transactions should be in Tait 's sole name, it being thought 
desirable by both partners t h a t this course should be adopted. 

9. Meanwhile, on the 28th March 1935, the owners of the Gold j;; [[; t ^ , : 
Peak and Privateer groups repudiated the terms to which Morrison had 
agreed. Until the 9th May 1935 continuous efforts were made to secure -'-i'- ->IS-
an option upon these properties but on tha t date Tait and the Respondent 
withdrew their proposals and, af ter referring to a report upon the properties >'• 2 1 8 , 2 C M 0 , 

which they had obtained, offered for the properties $30,000 instead of the ' ' ' 3 1 8 ' 
§150,000 then demanded. Morrison thereupon, 0 1 1 the l o t h May 1935, 329,1.22. 
requested the return of maps and other documents and ore samples supplied ( ^ 

40 by him. These were returned. The Appellants submit and the learned p ' 4 0~' 
trial judge found tha t the option 011 the Gold Peak and Privateer groups 
was in this way abandoned. 

3009 
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p. 223, 1. 4-p. 225, 
]. 20 ; p. 135,1. 1, 
et acq. 
pp. 322-320. 

p. 225, 1. 26. 

p. 100, 1. 13-p. 102, 1. 33 ; p. 22G, 1. 40-p. 228, 1. 22. 

p. 97, 1. 29-p. 08, I. 30 ; p. 142, II. 20-32 ; p. 162, 1. 39-p. 103, 1. 43 ; p. 191,1. 40-p. 192, 1. 18 ; p. 229, 1. 28-p. 231, 1. 45. p. 231, 11. 40-45. 

pp. 335-330. 
p. 232,1. 2-p. 233, 
1. 9 . 

p. 105, 11. 20-29. 
p. 142, 1. 34-p. 143, 
1. 18. 

10. The Appellants and the Respondent then made vain a t t empts 
to obtain subscriptions to a syndicate on the terms of a prospectus issued 
by them, to develop the Van Isle and Rimy groups along with another 
property called Fair View Consolidated. As a result of their failure no 
money was available to comply with the conditions of the Van Isle and 
Rimy options under which the partners were bound to pay an instalment 
of purchase price on the 30th May 1935 ; to carry on continuous work 
on the claim ; to have the work surveyed in 1935 ; and to obtain a Crown 
grant as soon as sufficient development work had been recorded. The 
partners had never acquired any interest in the Charity claim and an 10 
option acquired on the Lone Star claim had expired. The partners 
accordingly decided tha t i t was impossible to go any fur ther with their 
project. In the words of Tait to the Respondent " As far as I can see 
" we are absolutel}" finished." 

11. About the 8th Ju ly 1935, Tait informed Pitre of this decision 
and Pi t re pointed out t ha t as he and his partners had to do assessment 
work to retain their rights in the Van Isle and Rimy groups, the decision 
placed them in difficulty. He proposed tha t Tait should join him in a 
syndicate to provide money to enable Pi t re and one of his partners to 
do the necessary work, bu t lie refused " to go into anything if Mr. Winsby 20 
" was to be associated with i t . " Accordingly, there was an interview 
between Tait, the Respondent and Pitre on the l l t l i Ju ly 1935. Tait 
explained to the respondent in detail the proposal t h a t he and Pi t re should 
form this new syndicate which would take over the option and give to 
the partnership of the Appellants and the Respondent 15 units of the 
new syndicate's capital and Winsby agreed. Of these 15 units the 
Respondent agreed with Tait t h a t 5 were to go to the Appellants in 
satisfaction of moneys advanced by them (about $050) and tha t the 
remaining 10 units were to be divided in the proportion laid down by the 
partnership agreement. Thus the sole remaining asset of the partnership 30 
was disposed of. A draf t of the proposed memorandum was discussed 
with the Respondent and approved by him, and he was informed tha t the 
Appellants were to be members of the syndicate with an initial subscription 
of 4 shares. They had an option with other members under the draf t 
agreement to take fur ther shares. The Appellants respectfully submit 
t ha t the evidence about this interview of the 11th Ju ly 1935 establishes 
t ha t the partnership between the Appellants and the Respondent was 
then dissolved. This evidence stands uncontradicted although the 
Respondent was recalled to give evidence in rebuttal . This submission 
is supported by the fact t h a t after the interview the Respondent had 40 
no fur ther dealings or business association with the Appellants, although 
previously they had been in constant consultation ; and for nearly two 
and a half years until the l l t l i November 1937 the Respondent did not 
claim to be and gave no indication t ha t he considered himself to be a 
partner with the Appellants in any way whatsoever. 
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1 2 . The now syndicate as " The Nootka Gold Mining Syndicate " PP- 3 3 5 - 3 3 0 -
was accordingly formed with an initial capital of SO,000 in units of $100 ; v- 3 3s, i. u. 
1 5 units were allotted to the partners for the assignment of the op t ion ; v- 3GC>; P-CO, 
$3,000 in cash, including $400 originally subscribed by the Appellants 
was paid by members. Pi t re arranged with one of his partners and two p. iso, 11.22-29; other men to work on the property and to receive their wages in syndicate P- 2 3 2 ' 1 K 3 8~"-
units. Work proceeded and as more capital was required the syndicate p. 237,1.14-p. 23s, 
capital was increased and the Appellants in order to keep the work going 2r>-
made advances out of their own funds and eventually these advances p. 01, 11. s - n ; 10 together with a sum of $G00 due to them for services rendered to the J\ 2 8 3 7 , 1 0 : 3 1 1 

syndicate as managers and secretaries came to $0,000. This sum was p.^s, 11. is-25; satisfied by the allocation to them from time to time of 00 syndicate shares, p- 1.21; p. 351, 
the syndicate being unable to pay otherwise. * 1 0 ; i ' - 3 7 3 ' 1 - 7 -

13. In the summer and autumn of .1930 Tait and Pitre who had 
meantime become partners in another mining venture had a. chance to 
acquire several conflicting and overlapping groups of claims including the p. 33s,- p. 213, 
Privateer group. Bv an agreement dated 1st August 1930, but made in 1 9 ~ 4 3 ' 1G4 II 18 0 November 1930, they acquired an interest in the Pilgrim group which had ' ' ' 
been staked over the top of the Privateer group, and on the 10th December 

20 1930 they acquired an option 011 the Privateer group. A cash payment pp-340-350. 
of $1,000 had immediately to be made and money was also required for p. 340,1.20. 
development. The Nootka Gold Mining' Sydnicate had no money and was 
heavily in debt. Tait borrowed moneys on his own account to finance p- 245,11.27-34. 
the adventure. The entire property was held developed and worked by 
Tait and Pitre for themselves and their associates in this new venture until 
the 21 si May 1937, when the options and property were assigned to a pp. 307-371. 
company formed for the purpose in consideration of shares in the capital 
of the company. The company A v a s a t first named " jSfootka Zeballos 
Gold Mines L td . " but later the name was changed to " Privateer Mine 

30 Limited." 
14. In October 1937 the Nootka Gold Mining Syndicate formed a 

company under the name of " Man-O-War Mines Limited " to which, 011 
the 20tli November 1937, the syndicate transferred the Van Isle and pp. 332-335. 
Rimy groups and five adjacent claims which had been staked by the 
syndicate, together with the other assets of the syndicate. The considera-
tion was 300,000 shares of the company's capital. Conseqiiently the p. 383,1.33. 
Respondent became entitled by reason of his holding of 31 units in the p . 337,1.31. 
syndicate- to 7,000 shares of the capital of the company and these shares 
were eventually allotted to him. The Appellants Tait and Marchant p. 387,1.20. 

40 received 114,000 shares of which 23,000 shares represented their share 
of the original 15 units allotted to the partners and 91,000 shares 
represented units in the syndicate whicli they had purchased for cash or 
received as repayment of advances. 
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15. In October 1937 it became generally known in Victoria t h a t 
the Privateer mine was producing a particularly rich gold ore. On the 
2nd November 1937 the Respondent sought an interview with Tait and 
had interviews with him on the 2nd and 9th November when the only 
mat ter discussed was the issue to the Respondent of his shares in Man-O-
War Mines Limited. By letter dated the 22nd November 1937 the 
Respondent for the first t ime indicated to Tait, in vague terms, that, he 
claimed a partnership interest in the Privateer shares, and he informed 
Tait t ha t he had consulted solicitors. 

16. On the 4th January 1938 the Respondent, who until then had 
not a t any material t ime a Free otfiner's Certificate, took out a Free Miner's 
Certificate valid until the 31st May 1938 and on the 27th May 3938 he 
took out a fur ther certificate valid until the 31st May 1939. 

17. On the 5th January 1938 the Respondent issued his writ 
against the Appellants. His action was framed as an ordinary action of 
account based on the partnership agreement of the 21st March 1935 as 
varied. The claim was for an account to include all dealings and 
transactions by Tait within the terms of the agreement and by the firm 
of Tait and Marcliant, under and pursuant to and falling within the terms 
of the agreement. The Respondent also asked for a receiver and for an 20 
order adjudging the carrying out of the t rust under the agreement and the 
execution by the Appellants of all documents and transfers necessary to 
vest in the Respondent (lie interests which he claimed. No facts were 
alleged, however, to establish a claim to any specific assets or to bring 
into the partnership any assets acquired by the Appellants in dealing on 
their own account and not on behalf of the partnership. 

rr 18. In their Amended Statement of Defence the Appellants 
alleged the termination of the partnership adventure when the option on 
the Gold Peak and Privateer claims had been repudiated by the owners 
and when the sole remaining asset of the partnership was in Ju ly 1935 30 
turned over to the Nootka Gold Mining Syndicate. They fur ther pleaded 
tha t the Respondent had received his agreed share and tha t the Appellants 
had no partnership assets in respect of which to render an account. The 
Appellants fur ther relied on Section 12 of the Mineral Act (Revised Statutes 
of British Columbia 193G Chapter 183). 

rp °-1 2- 19. By his Reply the Respondent alleged inter alia a fiduciary 
relationship between the Appellants and the Respondent which made the 
transactions in respect of the Nootka Gold Mining Syndicate illegal and 
void and which precluded the Appellants f rom setting up the absence of a 
Free M i n e r ' s Certificate. The Respondent also alleged tha t the partner- 4 0 
ship assets in which he claimed an interest were not an interest in a mineral 
claim so as to make such a certificate necessary. 

p. 144, 1. 40-p. 140, 1. 23. 
p. 93, 1. 35-p. 95, 1. 4 ; p. 234,1. 8 -p. 235, 1. 14. 

p. 385. 

p. 386, 1. 21. 
p. 118, H. 8-15. 

p. 388, 1. 25. 

p. 1. 

pp. 2-6. 

p. 5, 1. 35-p. 6, 1. 5. 
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20. The l a A V of partnership of British Columbia is, in its essence, 
the same as tha t of England. The British Columbia Partnership Act 
R.S. B.C. Ch. 213 provides as to dissolution, section 35 :— 

" Subject to any agreement between the partners, a partner-
ship is dissolved :— 

(A) If entered into for a fixed term, by the expiration of 
t ha t term : 

(B) If entered into for a single adventure or undertaking, 
by the termination of tha t adventure or undertaking : 

10 (c) If entered into for an undefined time, by any partner 
giving notice to the other or others of his intention to dissolve 
the partnership. 

In the last mentioned case the partnership is dissolved as f rom 
the date mentioned in the notice as the date of dissolution or, if 
no date is so mentioned, as from the date of the communication 
of the notice." 

21. The action was tried in the Supreme Court of British Columbia pp- 22-25. 
by Fisher J . The opening of Counsel for the Respondent indicated tha t 
he was seeking to obtain a judgment involving the shares in Privateer 

2 0 M i n e Limited which the Appellants had acquired with their own moneys 
and on their own account. Counsel for the Appellants objected tha t such PI>. 20-2S. 
a case was outside the pleadings and could not be presented without 
amendment. H e stated tha t if i t wore set up the Appellants had defences p. 2s. 
to it particularly the defence of laches which had not been pleaded and 
which could not be pleaded in answer to the claim as framed. Fisher J . p. 27,1.24. 
stated tha t he would rule 011 objections to evidence as it came along and 
without amendment and in spite oC continued objection evidence was 
admitted which showed tha t the Appellants had acquired the specific 
assets in respect of which the Respondent was seeking to make a claim. 

30 22. Fisher J . granted to the Respondent relief appropriate to his p . 414, p p . 3 S 9 - 4 1 3 . 
findings which may be summarised as follows :— 

(A) The Respondent did not consult the Appellants in p. .103,11.39-41. 
their professional capacity or retain them as his solicitors. 

(n) The partnership under the agreement of the 21st March p. 393,1.33-p. 395, 
1035 was for the single adventure or undertaking of turning the 
options to profitable account, and was therefore dissolved upon 
the termination of the venture. 

(c) The option upon the Gold Peak and Privateer groups P . 390,1.3«-p. 402, 
was repudiated by the owners and all claim to the option was L 3 ° -
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abandoned by the par tners and i t had lapsed to the Eespondent ' s 
knowledge so t h a t the partnersliip had 110 interest in the option 
or the mineral claims a t the end of May 1935. 

P. 404,11.12-28. (D) Af ter the abandonment of the option and the format ion 
of a syndicate to take over the other groups, either par ty was 
a t liberty to carry on other ventures or enter into other par tner-
ships in respect of the Privateer group, and the partnership had 
no interest in the later adventure by which Tait and others 
acquired the Pr ivateer group and shares in Xootka Zeballos 
Gold Mines Limited (later Pr ivateer Mine Limited). 10 

P. 404, 1.43-p. 408, (E) The partnership in respect of the T a n Isle and Rimy 
groups did not terminate 011 or before the 11th Ju ly 1935 and 
was in existence in November 1937 when the Nootka Gold Mining 
Syndicate transferred the option to .Ma 11-O-War Mines Limited ; 
and accordingly the Respondent was entit led to an account with 
respect to the 114,000 shares in t h a t company issued to the 
Appellants. 

p. 403,1.27-p. 412, ( f) The action was not barred by the fact t h a t the 
Respondent held no Free Miner's Certificate. 

p- 4 1 7- 23. The Respondent appealed to the Court of Appeal for British 20 
p. 419,1.32. Columbia and the Appellants cross-appealed against t h a t pa r t of t h e 

judgment which declared their shares in Man-O-War Mines Limited to be 
par tnership assets. The Court of Appeal dismissed the Respondent 's 

p- 4 1 9- appeal and allowed the Appellants ' cross-appeal. Martin C.J. Macdonald, 
v-^o; p.421, J ,A. and Sloan J .A. based their decision on the fact tha t the Respondent 
ii. 42̂ 45! " ' did not at the material times have a Free Miner's Certificate. McQuarrie 
p. 421,11.17-41. J .A. did not base his judgment 011 t h a t ground bu t held t h a t the partnership 

came to an end on the 11th Jul}' 1935, and t h a t the Respondent 's only 
interest was in the 7,000 Man-O-War shares representing the ?>l uni ts 
in the syndicate which the Respondent had received in full satisfaction. 30 

PP, 422-437. O'Halloran J .A. took the same view, and supported his views by a detailed 
examination of the evidence. The Appellants respectfully submit t ha t 
McQuarrie and O'Halloran J J . A . correctly interpreted the evidence and 
rightly applied the law to the facts thereby established. 

P 459 1 38- 4Gi -4- The respondent appealed to the Supreme Court of Canada. 
E 19. ' ' P ' Iverwin and Hudson J . J . would have dismissed the appeal b u t not on the 
P- -jj!|' JJ- 13-J8- ground t h a t the Respondent had no Free Miner's Certificate. They held 
p" ' t h a t on the t ransfer of the options to the syndicate t h e purpose of the 

. partnership had been finally fulfilled and nothing remained bu t to divide 
P. 444. the proceeds of sale as was done. The major i ty of the Court though t 40 

t h a t the appeal should be allowed. The Chief Just ice of Canada as regards 
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the Van Isle and Rimy groups agreed with the learned trial judge. As p-^47,1.30-P. 448, 
regards the Privateer and Gold Peak groups he held the partnership to P . 448, n. 5-25. 
be still subsisting when the option was transferred in May 1937, to Nootka 
Zeballos Gold Mines Limited and to the extent to which the shares received 
by Tait and Pitre are profits within the scope of the agreement of the 
21st March 1935 the Appellants were accountable to the Respondent. 
The Mineral Act did not in his view apply to an agreement by which p. 448,11.20-31. 
one person agrees to account to another for a specified share of profits 
from dealings in mining properties, and in effect it was such an obligation 

10 which the Respondent sought to enforce. Davis J . (in whose reasons for r - 1 1 9 > L 

judgment Crocker J . concurred) held t ha t the Respondent 's partnership p . 451, u. 7-38. 
rights were personal, and the interests in mining property involved in the 
action were now represented by company shares ; accordingly the Mineral 
Act did not affect them and it could not be used by a partner to defeat a 
claim to profits in his hands. Davis J . fur ther held t h a t the partnership r- MB, 1.4-P. 450, 
was not for a single adventure or undertaking and in his view it had not 
been dissolved up to the time of action. As he pointed out, the Respondent 45i> 3°-r- 4 5 2> 
did not allege or seek a dissolution and without a dissolution the Court 1 

would not order a partnership account ; nevertheless he thought the r- 459,11.12-10. 
20 issue of the writ constituted a dissolution, enabling an account to be 

ordered. Although the original Privateer option had lapsed he held r- 459,11.19-30. 
tha t Tait was not entitled to obtain another option on the property 
to the exclusion of the respondent or to take Pitre as his partner in place 
of the Respondent unless he had first terminated the existing partnership. 
Accordingly he thought the Appellants were accountable to the Respondent 
in respect of the Privateer as well as the Van Isle and Rimy groups. 

25. The Appellants respectfully submit tha t the reasoning of the 
major i ty of the judges in the Supremo Court of Canada cannot be supported. 
Apart from the Mineral Act the law to be applied is in substance identical 

30 with the English law of partnership. The Appellants submit tha t the 
agreement of the 21st March 1935 was for a partnership for a single 
adventure or undertaking which had come to an end on or before the 
l l t l i Ju ly 1935. The Supreme Court of Canada has required the Appellants 
to account to the Respondent for 35% of the net profits accruing to them 
from any and all dealings in mineral claims and interests acquired by 
them before action brought in the Nootka Sound area including the 
Privateer Van Isle and Rimy groups. The Appellants are thus required 
to account in respect of units in the Nootka Gold Mining Syndicate which 
the Appellants had from time to t ime purchased for cash or received in 

40 satisfaction of personal advances after the syndicate had taken over the 
partnership assets and the partnership had apparently terminated and 
in respect of shares in Privateer Mine Limited acquired by the Appellants 
011 their own account, with their own money, and at their own risk in a 
transaction .17 months after the partnership had disposed of all its assets 
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and liad apparently terminated. The Appellants respectfully submit 
tha t this result is quite inconsistent with the evidence, and tha t the agree-
ment of the 21st March 1035 cannot operate to debar the Appellants 
f rom at any time subsequent to l l t l i Ju ly 1935 acquiring mining interests 
in the Nootka Sound area in their own right without being accountable 
to the Respondent. They fur ther submit t ha t no good cause was 
shown for making them accountable for such purchases, even had the 
partnership subsisted. 

20. The effect of the decision is to make the Appellants accountable 
f o r : — 10 

(1) Four syndicate shares (8,000 Man-O-War shares) bought 
by them with the knowledge and consent of the Respondent. 

(2) Five such shares (10,000 Man-O-War shares) allocated 
to them on 11th Ju ly 1935 in respect of advances to the partnership. 

(3) Six and a half such shares (13,000 Man-O-War shares) 
allocated to them on l l t l i Ju ly 1935. 

(4) Forty-one syndicate shares subsequently allotted to 
them in repayment of advances. 

27. The Appellants accordingly submit tha t the judgment of the 
Supreme Court of Canada is wrong and should be reversed, and tha t the 20 
judgment of the Court of Appeal of British Columbia should be restored 
for the following amongst other 

REASONS 
(1) BECAUSE the partnership between the Appellants and 

the Respondent came to an end on or before the 11th 
Ju ly 1935. 

(2) BECAUSE the Respondent has received his full share 
of all the partnership assets. 

(3) BECAUSE the partnership was for a single adventure 
or undertaking which came to an end when the 30 
partnership assets were sold to a syndicate. 

(4) BECAUSE the Appellants were entitled to acquire 
with their own money an interest in the purchasing 
syndicate because such acquisition was with the know-
ledge and consent of the Respondent and such interest 
did not become partnership property and because 
no case was made out for the ordering of an account 
in respect thereof or of syndicate shares allotted to 
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them for services rendered, or of syndicate shares acquired 
by them upon the division of the partnership assets 
hereinbefore set out. 

(5) BECAUSE the Respondent 's action was in the common 
form for an account and relief was granted to the 
Respondent which could not properly be granted in 
such an action and upon grounds not raised on the 
pleadings and was not justified by the evidence. 

(G) BECAUSE the Privateer option and shares were acquired 
10 by the Appellants with their own moneys and on their 

own behalf and because no facts were pleaded or proved 
justifying the ordering of an account in respect thereof. 

(7) BECAUSE at material times the Respondent did not 
have a Free Miner's Certificate and was therefore 
debarred from having any right or interest in mining 
property. 

(8) BECAUSE of the other reasons given by O'Halloran J .A. 
and, in respect of the Privateer claims, by Fisher J . 

20 
W I L F R I D BARTON. 
F R A N K GAHAN. 
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ON A P P E A L 
From the Supreme Court of Canada. 

B E T W E E N 

DAVID TAIT and TAIT 
A N D M A R C H A N T 
(Defendants) - - - Appellants 

AND 

HERBERT PREST WINSBY 
(Plaintiff) - Respondent. 

C a s e f o r t f ) t a p p e l l a n t s . 

W H I T E & LEONARD & NICIIOLLS & CO. , 
4 St. Bride Street, E . C . 4 , 

Solicitors for the Apj)ellants. 
The Solicitors' Law Stat ionery Societv, Ltd. , Law and Par l i amenta ry Printers , 22 Chancery Lane, W.C.2. A'130-3009 


