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AND 

VIVIAN 1\IAc.:MlLLAN (Plaintiff) 
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---- --

CASE Ji"'OR THE APPELLANT. 

1. This is an appeal by special leave from a judgment of the Supreme RECORD. 

Court of Canada dated the lst March 1937, which by a majority of fonr p. 317. 
judges to one, allowed the Respondent's appeal from the Supreme Court p. 28-!. 
of Alberta, (Appellate Division) which had dismissed appeals by the 
Respondent and her father from the judgment of Ives J . dated the 2nd P· 278 . 
.Tuly 1934 in an action wherein the Respondent and her father severally 
claimed damages from the Appellant for the seduction of the Respondent. 

2. The action was based on the Seduction Act, being Chapter 102 of the 
Revi ed Statutes of Alberta, 1922, which was first enacted as Chapter 8 of the 

10 Ordinances of the North \,Vest Territories, 1903. Th<' Act is in these 

terms:-

"CHAPTER 102. 

"AN ACT RESPECTING ACTIONS FOR SEDUCTIOX. 
"HIS 1AJESTY, by and with the advice and consent of the 

" Legislative Assembly of the Province of Alberta, enacts as 

follows: -
"SHORT TITLE. 

" 1. This Act may be cited as 'The Sedudion Act .' 
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RECORD. 

p. 296, ll. 
27-37. 

pp. 1-4. 
p. l, I. 24-
p. 2, I. 28. 

2 

"PERSO~ ENTI'fLBD TO J\'.IAT TAIN ACTION. 
" ~- The father or, in case of his death, the mother (whether " she remains a widow or remarries) of any unmarrierl female who " has been seduced and for whose seduction the father or mother " conld maintain an action in case such unmarried female was " at the time dwelling under his or her protection may maintain " an action for the seduction notwithstanding such unmarried " female was at the time of her seduction serving or residing with " another person upon hire or otherwise. 

( (1903) (2), c. 8. s. 1). 10 "3. Upon the trial of an action for seduction brought by the " father or mother it shall not be necessary to prove any act of " service performed by the party seduced but the same shall in " all oases be pr.esumed and no evidence shall be received to the " contrary; but in case the father or mother of the female seduced " had before the seduction abandoned her and refused to provide " for and retain her as an inmate then any other person who might " at common law have maintained an action for the seduction " may maintain such action. 
( (1903) (2), c. 8. s. 2). 20 " 4. Any person other than the father or mother who by reason " of the relation of master or otherwise would have been entitled at " common law to maintain an action for the seduction of an un" married female mav still maintain such action if the father or " mother is not resident in Alberta at the time of the birth of the " child which is born in consequence of the seduction or being " resident therein does not bring an action for the seduction within " six months from the birth of the child. 

( (1903) (2), c. 8. s. 3.) " 5. Notwithstanding anything in this Act an action for 30 " seduction may be maintained by any unmarried. female who has " has been seduced in her own name, in the same manner as an " actio er tort and in any such action she shall be " entitle amages as may be awarded." 
( (1903) (2), c. 8. s. 4) Sections 2, 3 and 4 were similar to legislation in Upper Canada dating from 1837. In 1903 immigrants, including many unprotected foreign women whose parents and relatives remained in Europe, were streaming into the North w ·est Territorie8. The Upper Canada Statute was then adopted with the addition of Section 5. 

40 
3. The Statement of Claim dated the 22nd September 1933 alleged that in July 1930 the Appellant formed and thereafter pursued the intention of enticing the Respondent from her father's home and of seducing her; 

[ 

,' 
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that in October 1930 the Appellant seduced the Respondent; that from P· 2, II. 2H-
37. 

October 1930 to Juno 1933 the Appellarn, on very many occasions had p. 2, I. 38-
p. 3, 1. n. 

sexual connection with the Respondent; that in consequence the Respondent p. 3, II. 10-
in the summer of 1932 suffered from a nervous breakdown and was forced 14. 
to leave her position and return to her father's home, and in January 1933 
lost a chance of marriage and a home of her own, and suffered notoriety ,i. ,i, 11. 1!1 :!4 . 

and other ill-effect . The Respondent's father alleged the loss of the J). :i, 
11

· :!:, 
42

· 

Respondent's services, and both the Respondent and her father claimed \': l 1. 
4

'
1 

" · 
4

' 

damages. 

10 4. The Statement of Defence denied each specific allegation and PP· ;°J- fi . 
alleged that the claim was frivolous and vexatious, that the Seduction Act ~: g'. ]: t;: 
had no application to the facts pleaded, and that the Statement of Claim p. H. 11. l fi . 
disclosed no cause of action. The Appellant counterclaimed against the pp. G -8. 
Respondent and a young medical student, one John Caldwell, alleging a 
conspiracy between them and with other persons unknown to blackmail the 
Appellant and to bring his character into di repute (inter alia) by making 
the allegations in the Statement of Claim well knowing them to be untrue, 
by bringing the action and by procuring the publication of the Statement of PP· 8 n. 
Claim in newspapers. These allegations were denied in the Defence to the 

20 Counterclaim. 

5. The action came on for trial before Ives J. with a jury at Edmonton p. 278, I. 3. 
on the 25th June 1934 and continued nntil the 30th June 1934. As provided 
by Section 28 of the Jury Act, being Chapter 74 of the Revised Statutes of 
Alberta, 1922, the Jury consisted of six persons any five of whom might p . 273. II. 8-
return a verdict. 11. 

6. The trial took place in circumstances so calrulated to prejudice a 
fair trial that the Chief Justice of Alberta had "no doubt that it is proper p. 292, 11. 
" to hold that there was not a fair trial and that no judgment founded 32-36. 
" on the verdict could be allowed or, if given, could be permitted to stand." ,,. 1. 1. ,~ : 

30 The Appellant was at all material times Prime Minister of Alberta. The ''· 
170

' 
1
'- :i~ :H . 

Statement of Claim was published in the local newspapers and the action "· 10 1. 11. :iH-rn. 

was the subject of a great many newspaper comments. On the third day Jl. rn.1. :!:,. 

of the trial the publisher and reporter of a newspaper were fined for what "· J:!2, 11. 11- H : 

Ives J. described as" a very flagrant contempt of Court." r.: m: t ;t 
7. The case was fought on the one issue of fact, whether or not the p. 260, 11. 

Appellant had seduced the Respondent, and the Counterclaim was 10- 22. 
abandoned. The Appellant denied that he has ever had carnal lmowledge ::: ~~·11

1
: tl:24 ; 

of the Respondent, and the Respondent asserted that for a period of JJ. 
9 1

• 1. 
3
:i. 

almost three years he had had carnal knowledge of her, even during her !). 95. 1· 1:1. 

40 monthly periods, on an average of two or three times a week. The jury 
found for the Respondent but the Appellant respectfully submits that an 
examination of the evidence justifies the emphatic opinion of Ives J. and 

A 2 
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p. 275, l. 21; Harvey CJ A. that the verdict was quite wrong. The Respondent's story p. 291 , I. 3ll- contained many inherent improbabilities; although it had been very carep. :W'2, I. 4. fully prepared it was marked by inconsistencies, and its falsity was p. 715 , l. 24- admittedly demonstrated in a number of particulars. It may be significant p. 77, 1. 3. that as a clerk in the Attorney-General's office the Respondent had access, of which she availed herself, to the files relating to sexual offences and allegations of such offences although her work was in no way concerned with such cases. 

JI . Jo;I. II. I I ~4 : 
JI. :lt'- . I. 1;,: 
JI. ~~!I, I. 2 fi . 

p. :~ . II. :! 6. 

JI. 4~ . I. 1:1 
p .. JH . I ::. 
p . !l."i . II. t;i
:?n : 11 . w.i, 
l. :H. 
JI . 40, II. J., 1:,: 
JI . l( JJ . I. 4~ JI. 
110, I. :;_ 

p. 108. II. 
l l :32 : p. 
l-+'2. II. '2 
Hi: p. 1.i:3 , 
11. 2- lH. 

p. ·""0, I. 2,)- p. !)O . 
I. i 
p. 47, I. JG- p. JK, 
l. 2. 
JI . rn. II. 2:.- 42 ; 
p . JU,, II. IG-1 :J. 

]). IOfi. I. ~I: 
l. '.l 2 . 

p. 228. 11. 
20- 36. 

8. Of the inherent improbabilities the following are amongst the most important:-
10 (i) The Respondent was a guest in the Appellant's house from the 6th April to the lOth May, 1932. This visit was pleaded as of seven weeks during whirh on every night when the Appellant was hoine the Respondent alleged she committed adultery with him. The Appellant occupied the same room as and had his bed within two feet of that of his son Jack, aged 16, who to the Respondent's knowledge was a highly nervous boy who occasionally awoke screaming. The Respondent alleged that nearly every night during this period except for a week or ten days when the Appellant was away she came into the room and in the presence of the sleeping boy committed adultery and then returned to the room which she was occupying 20 without disturbing the boy except on one occasion when he moved. The Appellant is alleged thereupon to have switched on the electric light and found the boy, although disturbed, to be still asleep. 

(ii) The Appellant's wife, (who also was a light sleeper and frequently arose if she thought her son was restless) occupied a room next to the bathroom. The Respondent alleged that during this period of five weeks in order to conceal the noise of the Respondent's going to and from his room the Appellant went to the bathroom each night, generally after midnight, and again half an hour later, turned on the tap and flushed the toilet before and again after committing adultery. The Appellant's wife heard nothing. 30 
p . 120, I. 27. (iii) The staff of the Parliament Buildings ceased work at 1 p.m. on Saturdays and the janitors of the buildings then came on duty. The J). 110. 11. 23-31 ; Respondent was employed in the Attorney-General's offices. She alleged 
]). 1'.!0.11. 21 - 27. 

that habitually after the staff left she visited the Appellant's room in another p. llll, 1. 32- wing and committed adultery. In her examination for discovery she gave a P· 121, 1. 18. circumstantial account of how she avoided the notice of other members of the staff, how she communicated about 1.15 p.m. with the Appellant by telephone and how she then went straight from the Attorney-General's offices to the Appellant's room. In cross-examination she confirmed every p. 121, l. 19- detail of her account. She had, however, forgotten that each Saturday 40 
P· 122, l. 20. within a few minutes of 1 p.m. she " clocked out " on the basement floor and that she could not then return to the third floor where the Attorney-
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General's offices were without meeting many other civil servants. Faced ::: 1
1Jt(t0

-

with this fact, she changed her story by saying that she went to the ladies' JI. 
12

'
3
• 

1
'-

1 :rn. 
cloak room. But that room had no telephone, and she again changed her 
story about the making of appointments. The janitors including the one pp. 2.30- 252, 
who cleaned the Appellant's room on Saturday afternoon, were called but 253-23,'i. 
had never seen the Respondent in the building on any Saturday afternoon. 

(iv) During a period of over two and a half years the Respondent P· 91. ll. 23-
alleged that in the Parliament Buildings, in motor cars and in his house 3"*·. . 
she had habitually committed adultery with the Appellant and in her P: 3. II. 36-

10 Statement of Claim she alleged that her conduct had become notorious, 
42

· 
but no witness was produced who had observed any suspicious conduct 
on the part of either the Appellant or the Respondent. That diligent but 
fruitless search had been made for such evidence may, in the Appellant's 
respectful submission, be inferred from the fact that the Respondent called PP· 1-13-1-15. 
a witness to say that on one occasion in the latter part of October 1930 
she saw the Respondent, late at night, get into a motor car driven by the 
Appellant, and from the fact that this was relied on as corroboration P· ~~!' 11 ~t 
of the Respondent's story. It was common ground that from the late p. ' · · 
Autumn of 1930 the Respondent, with the knowledge and approval of 

20 her parents, was frequently in the Appellant's house and was on terms of 
close and affectionate friendship with the Appellant's wife and children, 
and that the Respondent had from time to time taken her for drives. In 
the Appellant's respectful submission the Respondent's allegations could not 
be true without suspicious incidents having been observed by other persons. 
Not only was no evidence given of any suspicious incident but the Appellant 
by calling his wife, his maidservant, his secretary and the janitors employed 
at the Pa,rliament Buildings during the material time proved the non
existence of such circumstances. 

(v) The Respondent in her affectionate friendship with the Appellant's f,: i~i/1/J::::~i 
30 wife, to whom at one time she telephoned every day, never showed the J). 

41
' 1. 

10
· 

slightest embarrassment until nearly the end of April 1933. Her story :;: ~~k \t ~~:i~~; 
was that her adultery was always physically painful and distasteful but f,: Jt i'.\~·t30

; 
p. 86, II. 36-40; 
J). 91, II. :ll-36. 

that one of the principal reasons why she began and persisted in it was to f>JH !5/ 
save the Appellant's wife from sexual intercourse with the Appellant. f,: !~: l: ft 

p. 51, II. :m-H; 
p. 53, II. 14-19; 
J). 56, ll. 33-36; 
p. 79, I. 31-
]). 0, I. 25; 
p. 2, ll. l\l-42; 
(). 8 , I. 40; 
p. 126, ll. 38-46. 

The Appellant is alleged constantly to have represented that such inter- p. 42 u. 27-
course might involve pregnancy which would endanger his wife's life. During 31; 'p. 111, 
the trial however, the Respondent alleged that the Appellant supplied her l. 1 ; p. 
with pills which, as she said, would and did effectively prevent pregnancy. 113, l. 27. 

(vi) In January 1933 the Respondent states that she received a proposal p. 56, n. 5-
40 of marriage from John Caldwell, and then told him of her relations with 2-!. 



RECORD. 
l l. 5X. I. 45-
p. 5H, I. 5; p.l2i , 
I. 4"-J). Jl!,'-1 , I. :i:1; 
11. 12>\. II. :J4- 40 ; 
JI. 60, J. :1 :- p. 61 , 
I. 40. 

JI. :J(i:i. 

6 

the Appellant. In May 1933 he took her to a solicitor. Nevertheless she alleges that her adulterous association with the Appellant continued until the 3rd July. The action was started without any complaint being made to the Appellant and without the Appellant being challenged concerning the allegations. The first intimation to him that action was contemplated was a letter from the Respondent's solicitors dated the 3rd August 1933. p. 101, I. 20- 9. The great care taken by the Respondent in preparing her story is p. 10-t, I. 5. shown by her admission that when, after the publication of the tatement of Claim in the newspapers and again after her examination for discovery, her attention was called to allegations that could not be true, she twice 10 changed her account of the period during which she alleged he committed adultery with the Appellant in his house in 1932; by the detailed facts which she professed to remember including the numbers of the motor cars p. 39, I. 18 ; used by the Appellant, and by the certainty with which she gave the dates P· -!O, I. 17. of many of the incidents she alJeged. None the less the Respondent was ~· 84. 11. 11- forced to admit that on many points her story was wrong. A motor car - 7· number whirh she gave was the number of a Government car; but at the 11. :1 1. 1. :1K material date it had not been bought. The idea of her going from her 
J) . :!j, I. 2 , ; 
"· o,, 1. 4(\- parents' home to Edmonton was alleged to have been first put into her head ::: ~i:li.'t" ; by the Appellant, but she admitted documents which showed her to have 20 
"· :m. taken steps in the matter before she met the Appellant; and her conduct and " · 1h , 1. 17- her mother's when she first came to Edmonton were inconsistent with the ::: l:1

1.
1/fi 14 : enticement alleged. On her examination for discovery the Respondent " · '' '

1
• 

11
• · -

2
•· was asked about the use of contraceptives and denied their u e, and it was not until trial that any allegation that the Appellant had supplied her ,vith pills was put forward. Her explanation was that the questions on di covery were about the Appellant's use of contraceptives; but it is submitted that her answers were disingenuous if in fact he had supplied such pills for her to take. The matter is important because this evidence in the absence of any other evidence of special damage has since been strongly relied on as 30 proving special damage, it being aid that illness was caused by the taking of these pills. Further the Respondent's allegations in respect of specific ::: :~~: ::: I:1t 1

; dates were in many case. disproved. On the 5th October 1930 the Appellant J;: :: ~: ,\\': was travelling overnight from Winnipeg. On the 28th October 1930 the J>. n 1. Appellant was in Stettler. On the 2nd January 1933 at the time when the Respondent alleged she was with the Appellant he was interviewing the Secretary Treasurer of a provincial town on government business. The ::: f£1\f-·i~; Respondent gave evidence of being with the Appellant on each of these ''· 
43 1 ,o; i> . :;.i occa ions. The period during which she alleged that she committed 

II. 24 :34 : p. I I H, 
1.

20 11• 11 !1.1. 
12

· adultery in the Respondent's house while his wife was there was pleaded 40 p. 3 , 11. 3- 6. as being seven weeks but was reduced to four weeks in the Appellant's p. 48, I. 31; evidence. The Appellant's absence in Ottawa from the 6th to the 24th p.101, I. 2~- April 1932 proved the inaccuracy of the revised allegations. The adultery 
p. 10-1, l. a. 
p. 2, l. 43. in motor cars was pleaded as taking place " in good wea.ther " and the P· 83, 11. 31- Respondent's evidence concerning the weather on the 13th October 1930 
38. 

I 

I 
I 
I 
I 
I 
I 

I 

I , 
I 
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(the occasion on which the Jury found that the Appellant seduced the REco&o. 
Respondent) was that" it was not tormy at all" and that" as far as I can 
" remember it was a clear night." When asked about newspaper reports p. 83, 1. 39-
of a blizzard that night, she was prepared to say she was out with the p. 8-1, I. 3. 
Appellant in a blizzard, and often drove out with him in blizzards. When 
she alleged adultery during a stay of three nights in the Appellant's housein p. 4,. 1. ~2-

1931 during his wife's absence she described the sleeping arrangements in J;: t~: li.~~;2;;. 

detail but, faced with a letter from the younger son written to his mother p. 9-1, II. 1 -
at the time, she admitted she was wrong. In fact when she was faced with 36. 

10 documentary evidence or entirely disinterested evidence contradicting her 
own she generally admitted that she was wrong. However in one instance 
she persisted in her original account, namely when told that it would be 
proved that the Appellant had never occupied the bed to which she alleged p. 109, U. 7-
the Appellant had brought her almost nightly while she was staying in his 11. 
house in 1932. The Respondent's evidence was also in conflict on many 
points with the evidence of other witnesses whose evidence there is no 
reason to distrust. It is clear that the learned judge thought that the p. 275, I. 21. 
Respondent's evidence had been entirely discredited. 

10. In his charge to the jury Ives J. defined seduction as inducing a pp. 269 273. 
20 woman to part with her virtue for the first time or after rehabilitating her 

character after a former lapse. He distinguished seduction from rape. p. 270, ll. 7-
13. 

He warned the J·ury to decide on the evidence and advised them to test p. 
2 rn, 11

· l:J-2,; JI. 270, II. :12-H. 

conflicting evidence by the reasonablenes of it and the probabilities. He 
helped the jury to apply this test, however, only to the question of adultery p. 270. I. 4-1-
alleged to have taken place in motor cars. The learned judge then pointed P· 271, I. 20. 
out that the Respondent's story was uncorroborated while the Appellant's P· 271, ll. 

21-30. 

evidence was supported in many instances by that of other witnesses; and P· 271. I. 38; 
commented on the fact that no one had been found who in any way had P· 

272· I. 5· 
reason to suspect any improper relationship. There was no evidence of any p. 272, ll. 7-

30 medical examination of the Respondent's sexual organs or any evidence 11. 
other than her own that her ill-health was caused by sexual intercourse. P· 272. II. 
The learned judge then stated the questions he proposed to ask the jury 12- 20· 
and directed them that without damage the action was not maintainable. P· 272, l. 21. 
He then told the jury that if they believed the Respondent's evidence about v. 272

• 
11

· 3o-39
. 

the 13th October, seduction took place at that time. µter saying that P· ;~~' \ 4
7°; Counsel had dealt with the facts and dates, the learned Judge pointed out P· ' · · 

that some of the Respondent's dates were wrong and told the jury that any fi 272• ll. 9-
five of them could return a verdict. · 

11. The questions put to the Jury and the answers returned were:- P· 275. 

40 Question : " Did this Defendant seduce the Plaintiff Vivian 
MacMillan ? '' 

Answer: Yes." 
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RECORD. Question : " If so when ? " 
Answer: "At the time when Mr. Brownlee gained only partial entrance, 

" as stated by Vivian MacMillan." 
Question: "If so did she suffer damage and in what amount? " 
Answer : " Yes, $10,000." 
Question: "If there was seduction did the male Plaintiff suffer 

" damage and in what amount? " 
Answer: "Yes, 85,000." 

p. 80, II. 30- The time referred to in the second answer is given in the Respondent's 
34-. evidence as the l3th October 1930. 10 

12. The Appellant respectfully submits that the learned judge's charge 
constituted serious misdirection. No attempt was made to review the 
evidence, although the length of the trial and the nature of the evidence 
made it important that the jury should have the help of a full summing up. 
No adequate dirertion was given about the damage nece sary to support 
the action, and no distinction was drawn between the special damage 
necessary to found the action and the general anrl exemplary damages 
which might be awarded. The question whether the Respondent suffered 
damage was combined with the only question which asked the amount of 
the damages to be awarded. The Appellant respectfully submits that 20 
there was no evidence of damage, and that the learned judge was quite 
wrong in telling the jury that, if they believed the Respondent, seduction 
took place on the 13th October, 1930. 

p. 110. I. H. 13. Admittedly the Respondent wa not delivered of a child, and she 
was never pregnant. There was abundant evidence that except for her illness 
in 1932 she was happy and healthy. On the Respondent's own story the 

pp. rn3- Hi7. pills to which she attributed her illness were taken by her voluntarily. The 
medical evidence shows no connection between the Respondent's illness 

p. 1(5.'5. 11. 
11- lH. 

and sexual intercourse. On its most favourable interpretation from the 
Respondent's standpoint the evidence came to no more than this : that 30 
if the pills which she alleged she had taken contained ergot (of which there 
was no evidence) and if she had been using them for some time, the ergot, 
as a bowel irritant, might be a factor in producing her nervous, constipated 

!'4- 11 33_ condition. This condition was continuing at trial, practically a year after 
~/ · · the last adultery alleged. The learned judge did not deal with the evidence 

p. 39, I. 14-; 
p. 4-0, l. 10; 
p. 80 I. 30 ; 
p. 3, I. u. 
p. 276, I. 26; 
p. 27(i , I. 37. 

of damage, and, in the Appellant's respectful submission, he misled the 
jury in respect of the 13th October, 1930. The R espondent's evidence of 
that occasion negatived seduction as defined by the learned judge. 

14. On the jury returning their verdict, and Ives J. expressing his 
disagreement therewith, the Appellant's Courisel applied for judgment on 40 
the ground that there was no evidence of damage to support the action. 
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The learned judge reserved judgment until the 2nd July 1934, when he gave p. 277, l. 5. 
judgment in the Appellant's favour against both the Respondent and her P· 278. 
father. 

15. In his considererl judgment Ives J. held that, in law, damage was P· 279. 
the gist of the action and that the damage necessary to found a right of p. 279, ll. 
action in the woman must be of the same character as gave the master his 19-24. 
right of action, that is loss of service, or at least an interference with the 
woman's ability to serve. He saw nothing in the Alberta Seduction Act to 
convey a contrary intendment. He held that there was no evidence of f i{:' ll. 

10 illness resulting from the Respondent's seduction or of interference in any · 
way with her ability to render services. He therefore dismissed the actjons 
of both the Respondent and her father with costs. P· 279, l. 25. 

16. Both the Respondent and her father appealed to the Supreme Court P· 280. 
of Alberta (Appellate Division) which unanimously dismissed the appeal p . 2 4. 
of the Respondent's father and which, by a majority of three judges to two, 
upheld the judgment of Ives J. dismissing the Respondent's claim. Harvey pp. 2 5-303. 
C.J. was of the opinion that the learned trial Judge had misdirected the p. 286, l. 22-
jury so as to vitiate the verdict and he was also of the opinion that the p. 287, I. 26. 
verdict of the jury was wrong and that there was not .a fair trial because P· 287, 1. 27-

20 newspaper reports of the comments on the proceedings of an unfair and p.292, l. 34. 
prejudicial nature had come to the notice of the Jury during the course of 
the trial. The learned Chief .Justice, however, did not find it necessary to p. 292, ll. 
decide whether the consequence should be a new trial or a dismissal of the 34-42. 
action. His view of the law was that, in enacting section 5 of the Seduction P· ;i~, \· :
Act, the Legislature had intended no change in the nature of the action for p. ' · · 
seduction but only specified another class of person who could maintain it. 
He held there was no evidence proper to submit to the Jury of any such P· 

3o3
. 

damage as the law requires to support this action. Clark, J.A., who PP· 304-308. 
dissented, held that the Jury's verdict could not be disturbed but also held p. 304, l. 25-

p. 305, l. 41. 

30 that there was no evidence of inability to serve resulting from the p. 306, l. 1-
p. 307, I. 2. 

Respondent's seduction but also held that, in law, the mere fact of seduction P· 307, l. 3-p. 308, I. 18. 

gave the Respondent a right of action per se. Lunney, J.A., who also pp. 311-314. 
dissented, agreed with this view of the law. Mjtchell, J.A. and Ford, J. PP· 308-310. 
concurred in the views of the Chief Justice regarding the law applicable to P· 310. 
actions of this kind, and concurred in the result of his judgment, but without p. 309, l. 39-
being willing to disturb the Jury's findings of fact. P· 310, I. 10, 11. 18-21. 

17. The Respondent's father did not appeal from the unanimous 
judgment of the Supreme Court. of Alberta (Appellate Division), dismissing 
his action. The Respondent appealed to the Supreme Court of Canada, 

40 and the appeal was heard on the 16th and 19th October 1936. On the lst p. 318, l. 6. 
March 1937 the Court gave judgment allowing the appeal. The Court was P· 317. 

o O 25~20 n 



RECORD. 
pp. 318-324. 
p. 324, I. 17. 
p. 327, I. 30. 
]). 327, I. 34-
J). 328, I. 26. 
J). 328, I. 27. 
J). 324, I. 18. 

p. 319, 11. 1-
22. 

10 

composed of Sir Lyman Poore Duff, CJ., and Rinfret, Davis, Kerwin and 
Hudson JJ. The learned Chief Justice stated reasons for allowing the 
Respondent's appeal, with which Rinfret J. agreed. Kerwin J. also agreed 
and stated additional reasons for allowing the Respondent's appeal. Hudson 
J. concurred in the result and Davis J. dissented. 

18. The learned Chief Justice stated that there was undeniably force 
in the argument that the" action for seduction," which an unmarried female, 
by sectic;m 5, is given the right to institute, rests in its essentials upon the same 
cause of action as the "action for seduction" which the parents are 
entitled to bring under Section 2 and 3 of the Act. It may fairly be argued, 10 
he says, that each part of the statute ought to be read with each of the other 
parts, and, reading sections 2 and 3 with section 5, and section 5 with 
sections 2 and 3 and construing each of these parts of the enactment by the 
light of the other, and having regard to the similarity of language in sections 
2 and 5, the contention is by no means without substance that prima facie, 
section 5 presupposes a cause of action capable of being asserted by the 
parents and that given such cause of action vindicable by the parents a 
cause of action having the same constitutive elements is, by section 5, 
bestowed upon the seduced woman. It follows, he says, from this reasoning, 
that damage of the kind which is the gist of the action under sections 2 and 3, 20 
i.e. disability for service resulting from child-hirth, pregnancy or physical 
illness directly due to the sexual intercourse, is also of the essence of the 
cause of action under section 5. 

p. 319, I. 23- 19. The Chief Justice then proceeded to summarize the other view of 
p. 320, I. 42. the section, which is that sections 2 and 3 are concerned exclusively with 

conduct that constitutes a wrong to the parents and, in point of law, the 
essence of this actionable wrong consists in the fact that it results in some 
loss of the services of the daughter or illness entailing, presumptively or 
actually, some disability for service; while section 5 on the contrary is 
concerned exclusively with the wrong which the law, by the parent enact- 30 
ment passed by the legislature of the North West Territories in 1903, first 
recognized as effecting a prejudice to the interests of the seduced female 
herself, in respect of which she is entitled to legal protection and that the 
sole purpose of the enactment in section 5 is to provide redress for this 
wrong. He goes on to say that, according to this contention, in construing 
the enactment in which this novel rule and principle of liability are embodied, 
one would not appear to be justified in imputing to the words employed by 
the legislature for that purpose alone a rather artificial signification derived 
from the earlier sections which, notwithstanding the similarity of language, 
deal with a subject matter that is widely different. There is less likelihood 40 
of frustrating the legislative intention if one gives effect to this enactment 
according to the commonly understood meaning of the words having regard, 
of course, to its manifest purpose. Under section 5, he goes on to say, 
the action is bestowed upon a person who, ex-hypothesi, is a voluntary 
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participant in tbe acte which are the essential basi~ of her right to redress; REcoRn. 

and, in consequence, in passing upon a claim for damages under section 5, 

the tribunal of fact i faced with issues and considerations different in their 

nature from anything that can arise in considering a claim under sections 2 

and 3. Under sections 2 and 3, on the question of whether or not the cause 

of action has been constituted, the conduct of the seduced woman is irrele-

vant, while leave and license by the parents, which might be established by 

proving consent either by words or conduct, would be an answer to the 

action. In an action under section 5, on the other hand, the conduct of the 

10 woman, as well as her character, both enter into the determination of the 

existence of the cause of action. According to this contention the relief 

given by section 5 presuppos?s that the woman seduced was at the time she 

was corrupted by the appellant, a woman of virtuous life and habits and 

that the words of the section, read according to the meaning they bear in the 

common language of men, imply that some enticement has been employed 

by the Appellant or some unfair advantage taken through whi.ch he has 

induced the woman to have intercourse with him. All this, according to this 

contention, would be irrelevant in an action under the earlier sections which 

would lie even in a case in which it app ar..,d that the advan ces of the 

20 woman seeking the gratification of her own desires were the preponderating 

factor in bringing about the common act. Again no con ent, no enticement 

or manamvering on the part of the parents could be relevant in determining 

the existence of a cause of action under section 5. In this view, therefore, 

since the action under section 5 has nothing to do with the parental relation, 

with the relation of master and servant or with the loss of service, there is no 

a priori probability that section 5 contemplates relief conditioned. upon the 

seduction being followed by child-birth, pregnancy or illness dirvctly trace

able to the physical act of copulation and giving rise to some disability for 

service; and undoubtedly the language of the section, when read alone, and 

30 without colour derived from the preceding sections, neither expre~ es nor 

implies such a condition. 

20. The learned Chief Justice then goes on to say that in deciding p. 320, l. 43-

between these rival views, assistance may be derived from judicial decisions. p. 321 , l. 12. 

The Ordinance of the North West Territories of 1903 was reproduced in its 

entirety (with the addition of the heading "Persons Entitled toMaint'.1in 

Action") by Chapter 102 of the Revised Statutes of Alberta 1922, which 

came into force on January 19th, 1923, by virtue of a statute (The Revised 

Statutes of Alberta Act 1923, being Chapter 6 of the Alberta Statutes, 1923) 

which was assented to on the 9th March 1923. Before that date, he says, 

40 two decisions were pronounced by the Appeal Court of Alberta in 1916 and 

in 1921, both in the same sense, concerned with the construction of section 4 

of the North West Territories Ordinance, (which is in the same terms as 

section 5 of the Seduction Act.) The learned Chief Justice states that, 

insofar as they involve a construction of that section, they can be taken 

to have received legislature sanctiou since section 5 was reproduced without 

o O 25320 c 
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material alteration in the Revised Statutes of Alberta which came into 
operation in 1923. In support of this proposition, he cites the rule in 
Barras v. Aberdeen Steam Trawling and Fishing Co. [1933] Appeal Cases 402. 

21. The Appellant respectfully calls attention to the fact that in 
applying the principle of that case, the learned Chief Justice erred, 
since its application was negatived expressly by section 10 of the Revised 
Statutes of Alberta Act, 1922, being Chapter 49 of the Alberta Statutes 
1922 which provides :-

" 10. The legislature is not to be deemed, by reason of the 
" Revised Statutes of Alberta, 1922, being so substituted, to have 10 
" adopted the construction, which, by judicial decision, or otherwise, 
" has been placed upon the language of any of the Acts or 
" Ordinances, or parts thereof, included amongst the Revised 
" Statutes." 

The application of the rule in the Barras case to the r~vision of the 
statutes in 1922, was not argued in the Supreme Court of Canada nor in 
the lower Courts, and section 10 of the Revised Statutes of Alberta Act, 1922, 
was not, therefore, drawn to the attention of the Supreme Court. 

22. The learned Chief J nstice then considers the first of the two cases, 
namely Gibson v. Rabey (1916) 9 Alberta Law Reports, 409. He first cites 20 
from the judgment of Scott J. as follows:-

" In my view, the evidence was sufficient to support the 
" conclusion 1.he trial Judge must have reached, that she was enticed 
" and persuaded by the Defendant to commit the act." 

The learned Chief Justice states that it appears conclusively from this 
sentence that Scott J. proceeded upon the ground that seduction in section 5 
has its ordinary meaning and implies some enticement on the part of the 
seducer by which a virtuous woman is induced to give herself to him. 

23. The Appellant respectfully submits that Scott J. did not intend 
to give to the word" seduction" any different meaning in section 5 (at that 30 

time section 4 of the Ordinance) from the meaning which it bears in the 
other sections, for he says at page 412 :-

" I cannot see that any other meaning can be attached to the 
" word ' seduction ' in the fourth section of the Ordinance (now 
" section 5 of the Act) other than that attached to it in the other 
" sections thereof or other than both its ordinary and legal 
" significance before the Ordinance was passed." 

24:. The learned Chief Justice then cites passages from the judgment of 
Beck J., in which Stuart J. the other member of the Court concurred, and 
points out that in that case pregnancy apparently supervened. He then 40 
proceeds to quote from Tetz v. Tetz (1921) 18 Alberta Law Reports 364 an 
explanation of Gibson v. Rabey by Beck J.A. who delivered judgment of the 
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Appellate Division of the Supreme Court of Alberta. The learned Chief REconn. 
Justice then goes on to say that these clecisionR recognise that, in examining a p. 323, 11. 
di puted claim for relif·f under section 5, the Court must deal with issr~es and 7-25. 
considerations which could not arise and would not be relevant in the trial 
of an action under sections 2 and 3. It is, he says, of no importance that 
the matters mentioned in the judgment of Beck J.A. are said to be matters 
of defence; the investigation of these matters necessarily result , the 
judgments recognize, from the fact that the right to relief under section 5 
is given to the seduced woman herself. Seduction as Beck J.A. says, at 

10 common law and in the earlier sections of the Act, ignifies nothing more 
than carnal intercourse. 'The learned Chief Jnstice adds that enticement 
on one side or the other, relative moral responsibility and so on, are matters 
whfrh, as already observed, have no bearing upon the issue a to the exist
ence of such a cau c of action, but, under Reetion 5, according to the decisions, 
such matters a.re determining factor . He then go0 s on to say that, in 
view of these decisions, since the re-enaetment of the statute in 1922, any 
construction is precluded by force of which the determining factors in the 
trial of an action of eduction, under ection 3 nre to be deemed essE>ntially or 
substantially thE> same as those in the trial of an action of seduction under 

20 the earlier section , or at common law. 

25. The Appellant again respectfully a.Us attention to the fact that, 
in view of section 10 of the Revised Statutes of Alberta. Act, 1922, preYiously 
cited, this conclusion of the learned Chief Justice iR erroneous. lt is also 
respectfully submitted that the judgment of Beck ,J.A. in Gibson vs. Rabey, 
does not seek to draw a distinction between the action for seduction given 
by section 5 (then section 4 of the Ordinance) and the action gi ,·en in the 
other sections. According to his j udgment, in boi h thesE> actions, a plaintiff 
who has consented to the seduction is debarred from reeovC'ring. He said 
at page 415 :-

30 "\Vhcrever thi · action is permitted at common law, it i.· a .. mned 
" that the Plaintiff is not at fault. If he was a.sscnting to the 
" seduction or connived at it or, without objection, permitted such an 
" improper action on the part of the Defendant as might naturally 
" and, in fact, did lead to it, the. e facts ma.y be pleaded in ba,r of a 
" recovery." 

He then went on in the passage cited in the judgment of the learned 
Chief Justice to state that an action by the woman educed is subject 
to a like defence and that she cannot recov<:>r if she is a. consenting party, 
unless it can be shown that her consent was obtained through the enticement 

40 of the defendant i.e. was not a genuine consent. The defence is in both 
actions of the same character. The Appellant also respectfully calls atten
tion to the fact that, in both Gibson vs. Rabey and in Tetz vs. Tetz, the Plaintiff 
was in fact pregnant as a result of the seduction and it would appear that 
it was damage of this kind whieh Beck J.A. had in mind when PC referred to 

C 2 
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damage as being the gist of the action on the case , ancl the giHt of an action 
by the woman seduced. There is no ~uggestion in his judgment of there being 
a difference in the nature of the damage necessary to be proved, in an 
action under section 4 of the Ordinance (the present section 5) and an 
action under the other sections. 

26. The learned Chief Justice then concludes that section 5 should be 
construed according to the ordinary meaning of the words and that damage 
of the special character mentioned, i.e. damage actually or presumptively 
entailing some loss of service or some disability for service, is not of the gist 
of the action under that section. He adds that he has not any doubt 10 
that there was sufficient evidence of damage to support the action. 

27. The Appellant respectfully submits that the learned Chief Justice 
here indicates that evidence of damage, even though not of the special kind 
required to support an action by the parents or master, is necessary to 
found an action by the woman seduced when suing in her own right. 
He does not mention what is the evidence which he considers sufficient to 
support the Respondent's action in this case. The Appellant respectfully 
calls attention to the fact that there was no evidence of damage of any 
kind having been suffered by the Respondent as a consequence of her 
being seduced on October 13th 1930, the only date on which the Jury found 20 
that seduction had occurred. Any damage alleged to have been suffered 

p. !ll , II. ~:~- by the Respondent did not occur until nearly two years later at a time 
~8. l. :io. when, according to the Respondent's own evidence, there had not for more 

than a year before been any question of seduction and the intercourse had 
become a habit. 

p. 323, l. 37- 28. The learned Chief Justice then said that the verdict of the jury 
p. 324. l. 13. must stand unless the Court is clearly of opinion that it is one which no jury, 

acting judicially, could give. In his opinion this had not been established 
by the argument. 

pp. 327- 32 . 29. Kerwin J. stated that he agreed with the judgment proposed by the 30 

p. 324, I. 18-
p. 325, I. 11_; 
J), 325, II. lZ- 27. 

p. 325, l. 27. 

Chief Justice and with his reasons, and added that a consideration of the 
language of section 5 lead him to the same conclusion. 

30. Davis J. dissented. After reviewing briefly the facts of the case, he 
says that the Respondent cannot succeed upon the broadest possible inter
pretation most favourable to her that can be put upon section 5 unless 
it be reduced to giving a cause of action for fornication per se. If the cause 
of action in section 5 is the same as in the other sections of the statute, the 
birth of a child, pregnancy or at least some physical disability as a direct 
result of the conduct complained of is an essential element of that cause of 
action. If, on the other hand, the cause of action in section 5 is to be regarded 40 
as a new and independent tort, separate and distinct from the action for 
seduction, referred to in the other sections of the statute, then whatever 
be the essential elements of this new cause of action, there must be at least 
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something in the nature of negation of choice. He adds that taking either 
interpretation of section 5, the actions fails upon the evidence. He goes p. 325, 1. 29-
on to say that the proper method of interpretation of section 5 is to read the p . 326, I. 20. 
statute as a whole, that section 5 is part and parcel of the entire statute 
and that the statute remained in effect from its enactment as an Ordinance 
of the North West Territories in 1903 until the revision of 1922. Section 5, 
therefore, ought to be interpreted not as an isolated piece of legislation to be 
given a new meaning and significance but as part of an entire statute dealing 
with the same subject matter. The other sections import as an essential 

10 ingredient of the cause of action an illegitimate child born or conceived, and 
that is the common understanding of the cause of action. Davis J. then p. 326, ll. 
goes on to say that it is not without its own significance that Counsel had 20- 33. 
not been able to find any case in Canada where an action for seduction had 
succeeded without proof of at least pregnancy and no reported case in 
England since Manvell v. Thompson (1828) 2, Carrington and Payne's 
Reports, 303. In that case, he says, the question was not raised and further 
the case was prior to the legislation enacted in Upper Canada in 1837, 
being 7 William IV. Chapter 8, "An Act to Make the Remedy in Cases of 
Seduction More Effectual and to Render the Fathers of Illegitimate Children 

20 Liable for Their Support," which statute, without substantial change, become 
the law of the Province of Ontario at Confederation and (except that the 
provisions for the maintenance of illegitimate children were carried forward 
in a separate statute), remained substantially unchanged until 1903 when the 
North West Territories enacted the Ontario statute verbatim and added P· 326, 1. 34-
thereto the section which is now section 5 of the Alberta Seduction Act. P· 

327
, I. 

22
· 

He holds, therefore, that the substance of the statutory cause of action is 
the same in section 5 as in the other sections, i.e. the birth of a child or at P· 327, l. 23-
least the condition of pregnancy. He did not in these circumstances con-
sider it necessary to determine whether the jury was justified in arriving at 

30 its verdict of guilt against the Appellant. 

31. The Appellant respectfully calls attention to the fact that the 
Court of Appeal of Saskatchewan, in Bilinski vs. Kowbell (1931) 2 Western 
Weekly Reporter 245, considered the meaning of the same section of the 
Saskatchewan Seduction Act and that it interpreted the section in the 
same way as did Davis J. in the Supreme Court of Canada and the majority 
of the Supreme Court of Alberta (Appellate Division) in the present action. 

32. The Appellant respectfully submits that the verdict of the Jury 
was perverse and against the weight of evidence and should have been set 
aside and that on the points of law raised the judgment of the Supreme 

40 Court of Canada is wrong and should be reversed for the following 
amongst other:~ 

REASONS. 
1. Because the finding that the Appellant seduced the Respondent 

was against the weight of evidence and perverse. 
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2. Because there is no evidence that the Appellant seduced the 
Respondent on the 13th October, 1930, and no finding of 
seduction on any other date. 

3. Because the verdict of the jury is vitiated by the failure of the 
learned trial judge adequately to direct the jury and by 
misdirection on material points. 

4. Because special damage is necessary to support an action for 
seduction and no special damage has been proved or found. 

5. Because although the Respondent alleges that the Appellant had 
carnal knowledge of her, the Respondent admits that she was 10 
not delivered of a child and was never pregnant and the 
Respondent has not proved any incapacity from service or 
other damage caused by the carnal knowledge which she 
alleges. 

6. Because the Supreme Court of Canada misconstrued the Seduction 
Act. 

Because the reasoning of Mr. Ju tice Ives, of the majority of the 
Appellate Division of the Supreme Court of Alberta, and of 
Mr. Justice Davis is to be preferred. to that of majority of 
the Supreme Court of Canada. 20 

]RANK GAHAN. 
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