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*

[ Deliwvered by LorD THANKERTON.]

These are three consolidated appeals from two decrees dated
the 16th December, 1927, passed by the Chief Court of Oudh,
which varied a decree, dated the 4th January, 1927, of a single
Judge of the same Court sitting as a Court of Original Civil Juris-
diction.

The plaintiff in the suit out of which these appeals have
arisen was Raja Bisheshar Bakhsh Singh, and he is appellant in
the second of these appeals (No. 103 of 1929). The defendants
in the suit were (1) Dulahin Jadunath Kuar (hereinafter referred
to as defendant No. 1), who is appellant in the first appeal (No.
102 of 1929), (2) Lal Pratap Harihar Bakhsh Singh (bereinafter
referred to as defendant No. 2), who is appellant in the third
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4 of 1929), and (3) Mahabir Singh. The last-
party to the first two appeals, as, by agreement -
fi, the appeal which he had taken from the decree
ige to the Chief Court was dismissed on the 15th

t the plaintiff claims possession of the Taluka
sting of sixty villages as set out in the schedule
s plaint, lying in District Bahraich and District
rearest: male agnate according to the.rule of lineal
of Raja Sura] Pragash Singh, the last male holder,
19, in terms of section 22 (10) of the Qudh Estates
mended by the Oudh Estates (Amendment) Act,
1it the plaintiff also claimed certain other property,
question arises in these appeals.

questions arise in the present appeals, viz. :—a)
ceession 18 governed by the provisions of the Oudh
vch arises in the first appeal, and, if so, (b) whether
“ the nearest male agnate according to the rule of
niture ” within the meam_ng of the Act, which -

ird. appeal.

uestion is raised in the second appe&l a8 to certain -
_the Chief Court held defendant No. 1 entitled to
er life, thereby varying the decree of the -Trial

» Baklsh Singh was the first Talukdar of Gangwal,
7as entered in Lists I and II, prepared in accordance
isions of section 8 of the Act of 1869. The Act
the 12th January, 1869, and in terms of section 9
te approved by the Chief Commissioner of Oudh
dy, 1869, and published in the “ Gazette of India
ly, 1869.
rd April, 1869, Raja Sitla wrote a letter to the
nissioner of Bahraich, in which he said: “I beg
firstly, 1 hope to have issues, and they will, after
ne. In case there be no hope of issue, the two
1 Ranis of mine are (malik) proprietors:(of my
r my death, the Rani Saheba have power. Share
shall not be divided.” It was not disputed before
1at, a8 coneurrently found by both Courts below,
it is of a testamentary nature. It was equally
1t this documeunt was not attested as required by
iich incorporated section 60 of the Indian Succession
application of section 19 was dispated. If this
i3 both valid and operative as a will, 1t was not
5 its effect was to take the succession outside the
she Act, with the consequent failure of the plaintiff’s

ndants stand on the defensive and put the plaintiff
is title to claim the estate.

\




The question of the validity of the will depends on con-
struction of the original Act of 1869, apart from its amendment
by the Act of 1910. Both the Courts below have held that the
will was invalid on the ground that it was not attested as required
by section‘19 of the Act of 1869, the material part of Whlch is a8
follows :—

“19. Sections 49, 50, 51, b4, 56, and 57 to 77 (both inclusive), and
sections 82, 83, 85, and 88 to 98 (both inclusive), of the Indian Succeasion
Act (No. X of 1865), shall apply to all wills and codicils made by any’
Talukdar or Grantee, or by his heir or legatee, under the provisions of this
Act, for the purpose of bequeathing to any person his estate, or any portion
thereof, or any interest therein : Provided that marriage shall not revoke
any such will or codicil: Provided also that nothmg herem conta.med
shall affect wills made before the passing of this Act.

Defendant No. 1, who is appellant in this issue, maintains
that the provisions of section 19 of the Act of 1869 with regard
to the attestation of wills made by talukdars did not apply to a
will made before approval and publication under section 9 of
the lists prepared under section 8, even though, as in the present
case, at the time of his making the will, the talukdar’s name was
included in the lists made up for the purpose of subsequent
approval and publication. This contention is based on the
definition of talukdar in section 2, which is as follows :—

‘“ Talukdar means any person whose name is entered in the first of the
lists mentioned in section eight.” ’

| The material portion of section 8 is as follows :—

““ 8. Within six months after the passing of this Act, the Chief Com-
missioner of Oudh, subject to such instructions as he may receive from the
Governor-General of India in Council, shall cause to be prepared six lists,
namely :—

* First.—A list of all persons who are to be considered Talukdars
within the meaning of this Act. . . .”

Sections 9 and 10 may also be conveniently cited here :—

‘9. When the lists mentioned in section eight shall have been approved
by the Chief Commissioner of Oudh, they shall be published in the ‘ Gazette
of India.’ After such publication, the first and second of the said lists shall
not, except in the manner provided by section thirty or section thirty-one,
as the case may be, be liable to any alteration in respect of the names entered
therein. If, at any time after the publication of the said lists, it appears
to the Governor-General of India in Council that the name of any person
bas been wrongly omitted from or wrongly entered in any of the said lists,
the said Governor in Council may order the name to be inserted in the
proper list, and such name shall be pubished in the * Gazette of India’ in

"a supplementary list, and such person shall be treated in all respeots as if
his name had been from the first inserted in the proper list.

: “10. No persons shall be considered Talukdars or Grantees within
the meaning of this Act, other than the persons named in such original or
supplementary lists as aforesaid. The Courts shall take judicial notice of
the said lists and shall regard them as conclusive evidence that the persons
named therein are such Talukdars or Grantees.”
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NQ. 1 mamta.med ‘that there.could not be & hst
ning of the deﬁmtmn until :at lea.st the apprgval
mmigsioner had been obta.med that the referenne
ﬁ.mtlon was lmper&tlve and not merely ewdentmry,
" lefinition applied to section 19 as fully as to any
T}:ua Plamtaﬁ, on the other hand, ma.mt.a.med that.
» lists in the deﬁmtlon was merely endenha.ry and
pphed 28, from its passing; to, every talukdar who
1e.terms of section 3, which,apast from the defini-
0 be declaratory of the nghts of .an existing class.
intained thaf;'even if ‘the: definition i imperative, it
~to'the conrtekt of section 19 and'in’ lﬁa.rﬁmuﬁr 37
to"wills made before the passing Of ‘the Act. The
ot ma,mt.a.m that. the prqvlslqna of sectlon 13 as
apphefl An the presenr, GA8E, 8. he qu unahle to,
gatea WAS nnt. & person. exc.eptecl from the opernnen

l'i'

£y of events from the, a.nnex&tmn c:-f Ondh m 18.58
?mg oﬁ the Oudh Esta.i;es Agt in 1869, mcludlng the

;f samuls to talukdcars waq fuﬂytsdealt w11:h befurg
38, and the plm;q,tlﬁ fﬁugM on. i:ﬁ.q twp o;dx?m of
Genersl. moorpora.ted in the ﬁrst‘- _schedule to the
Lordslnps are of opinion tha.t thﬁ Ac; only recognised
asg qf talukdars and that this is made clear by the -
section 10! that mo persons:shonld e considered’
ithin the meaning of this. Act?” 0£he;r than the
1 in the original and supplementary. lists. - Further,
ps are of opihion-that such lists; in:the case af the
1id not become: 0perat1ve as lists until they had been
the Chief COmszmoner, but that t?hey became
from the date- of such approva.l the subsequent
eing merely public notification of the fact,
otiff founded on certain, Dassages in the judgment of
delivered. by Mr. Ameer Ali, in. Murtaza Husain
omed Yasin Al Khan (1916), 43 1.A_268, at p. 276.
the original talukdar, whose name appeared in lists
ared under section 8, had died in 1865, prior to the
» Act, and the property in dispute was not part of the
ate under the Aect, it being undisputed that the
wder the provisions of the Act. It was held that,
wh in 1809 of a subsequent talukdar, the saccession
rty, not forming part of his talukdart estate, was
rebuttable presumption that there was & family
sscent to a single heir. In reiemng to the ongxna.l
Ameer Al gaid (at p. 276) :— :
sready observed, a summary settlement of the Government
ul been made with Jamshed Ali Khan on January 22ad, 1859,

sanad was granted to him on October 17th, 1861, and his name
d as 8 talugder in the first of the lists, He had acquired, as
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declared by section 3, ‘a permanent, heritable and transferable right’ in
his estate, and was unquestionably & lelugdar within the meaning of the
Act. His death before the Act was passed into law makes no difference in
his status or in his rights. The lists which the Chief Commissioner was
directed to ‘ cause to be prepared ’ were obviously in conrse of preparation
long before the passing of the Act; the limit of six months was clearly
meant as a limit for their completion, and not for their initiation. In fact,
1t is beyond dispute now that Jamshed Ali and his heirs and. §1C0ea30T8 10
the estate are such telugdars. '

No argument arose in that case as to whether the deceased talukdar
became a talukdar within the meaning of the Act as soon as it
passed or only on approval of the lists, and, in their Tordships’
opinion, either view is consistent with the general expresmons
used in this passage.

As regards section 19, their Lordships consider that operative
effect should be given, if a reasonable construction 80 permits,
to every proviston of a statute, and that to apply the definition

of talukdar to section 19 so as to Limit its operation to wills made
after the approval of the lists would have the effect of rendering
the proviso as to wills made before the passing of the Act purpose-
less ; they are therefore of opinion that the definition is to that
extent repugnant to the context and is inapplicable. It follows
that, in their Lordships’ opinion, the provisions of section 19
applied to wills mede after the passing of the Act by talukdars of

the statutory class prescribed by section 10, and that it applied
to the will here in question, so that, being unattested as required
by section 50 of the Indian Succession Act, 1866, it was invalid
as a will.

It therefore becomes unnecessary to consider Whether, on
the assumption that it was a valid will, it ever became operative
or was abandoned by the legatee, Raja Sitla’s widow, as to which
a.separate argument was raised.

With regard to the plaintiff’s pedigree, there are concurrent
findings of fact by the Courts below to the effect that the plaintiff
has proved his pedigree, and their Lordships see no reason for
disturbing these findings, which establish that, in blood relation-
ship, the plaintiff is the nearest male blood relation according to
the rule of lineal primogeniture of the last male holder of the
taluk But this leaves open the issue in the third appeal, in
whlch defendant No. 2 raises a point of law on the construction
of section 22 (10) of the 1869 Act as amended by the Act
of 1910.-

Tn the first appeal defendant No. 1 also sought to raise a
question as to whether a village called Rajapur Grant was com-
prised in the taluka, though no such point was raised in her case
of appeal, but, even if it were not too late to raise the point, their
Lordships were not prepared to disturb the concurrent findings
of fact by the Courts below that the taluka consisted of the sixty
villages cisimed in the plaint, mcludmg the vﬂla.ge of Rajapur
Grant. :
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nd appeal (No. 103 of 1929) the plaintiff takes
variation of the decree of the Trial Judge made
urt, in that they held that defendant No. 1 was
in in possession during her life of five villages of
n possession under an agreement dated the 28th

. the original talukdar, died in 1885, leaving
his widow, Rani Sukhraj Kuar, and his half-
Singh. Under & compromise of & suit raised hy
st the former, Narpat Singh was declared to be
ner of the enture estate of Gangw&l and the Ra.m
remain ‘in possess.ton of five villages by way of
‘some other property, which is not in issue in
Narpat remained in possessmn ‘of the taluka of
ais death in 1892, when he was succeeded by his
j Pra.kash Singh, who died in 1899, having been
his only son, Mahesh Bakhsh Singh. Raja Sura]
was survived by—-

ukra] Kuar, Ra]a Sitla’s widow, who d_1ed in 1922
ra] Kuar, the semor widaw of Raja Sura] Prakash
th, who died in 1925, and on whose death the.
sent: dlspube arose ;

Abhiraj Kuar, the junior w1dow of Ra]a Sura)
kash Singh, who died before" 1925 and

ant No., 1, the widow of Mahesh Bakhsh Smgh the’
leceading son of Rajs Suraj Prakash Singh,

jth June, 1899, an agreement was entered into
wo widows of Raja Suraj Prakash Singh and
1, the material portion of which is as follows :(—

18 Raja Suraj Pragash Singh, Talugdar of Gengwal, died
intestate, while we, t.c., Rani Itra] Knar, the first widow,
3j Kuar, the second widow, Dulhin Saheba, viz., Jadunath
of Bachcha Mahesh Bakhsh Singh, the son of the late Raja
hal Raj Kuar, the mother of the deceased Raja, are the heirs,

by mutusl consultation, have decided that the mutation of
rwal, Districts Bahraiob and Gonds, and purchased Pattis
, be effected in favour of Rani Itraj Kuar“and, during her
) life Rani Abhairaj Kuar, Musamnmat Dulhin Jadunath Kuar,
halraj Kuar, the mother of the decessed Raja, having received
- Bhaiyai villages, which have always remained in the possession
© the estate and also were held for & long time by Raja Narpat
g the Shahi rule, should support themselves because this
t now belongs to Rani Abhairaj Kuar and Musammat Dulhin
uar, the heirs to the estate, who, after me, Rani Itraj Kuar,
dly become the successors.”

Sukraj and Rani Abhiraj Kuar died in the lifetime
Kuar, defendant No. 1 was In possession of the

s ab the time of Rani Itra] Kuar’s death in 1925.

{ Court held that the agreement was a reasonable

nent, made for the purpose of settling controversies
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as to the mutation of names consequent on the death of Raja
Suraj] Prakash Singh, and they further said :—
“ Prima facte a provision for meintenance must be deemed to be
" intended to enure for the lifetime of the grantee—Raja Rameshwar Bakhsh
Singh v. Arjun Singh (L.R. 18 I.LA_, I). In the present case the provision
was to cease earlier, but only in the event of the grantee coming into the
possession of the estate. We are unable to discover.anything in the doon-
ment to justify the interpretation tht it was to cease on the death of Rani
Ttraj Kuar, and during the lifetime of the grantee, when the succession to

the estate is withheld from her on a ground not contemplated by the settle-
ment.”

Their Lordships find themselves unable to agree with this
construction of the agreement, as, in their opinion, the words
“ during her (Itraj Kuar’s) lifetime ”” do not qualify the antecedent
part of the provision, but qualify the subsequent part of the pro-
vision, under which alone defendant No. 1 has any claim to the
guzara villages. It follows that defendant is not entitled to
retain possession of these villages, and it is unnecessary to consider

whether the settlement was valid and reasonable.

' The third appeal involves a question of construction of the
Oudh Estates Acts of general importance, which does not appear
to their Lordships to have been clearly or adequately placed
before either of the lower Courts, and, in view of the importance
and difficulty of the question, their Lordships feel that it will be
more satisfactory to have this appeal reheard before a fuller
Board. .

Until the advice to be humbly tendered by their Lordships
to His Majesty in respect of the third appeal is determined, it will
not be possible to settle the terms of the order in respect of the
first two appeals.




In the Privy Council. .-

DULAHIN JADUNATH KUAR
. ) . V.. i
RAJA BISHESHAR BAKHSH SINGH. -
RAJA BISHESHAR BAKHSH SINGH

v

‘DULAHIN JADUNATHT KUAR. ._

AL HARIHAR PRATAP BAKHSH SINGH

. .

RAJA BISHESHAR BAKHSH SINGH »zu_c\w:mxm

' Dsuvsaen 5Y LORD THANEERTON.




