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SIB JOHN SIMON: My Lords, I tender my apologies to the Board beoanse 
I have not been physioally present, owing to oiroumstanoes, whioh, 
I think your Lordships will realise, were rather exoeptional, 
bat I have taken the most abundant oare to make myself acquainted 
with all that has passed, and I think I oan promise that, if I 
take advantage of your Lordships' indulgenoe and ask if I may add 
a few words to my friend Mr. Duncan'a argument, I shall be able 
to do it with knowledge of what has already passed. My friend 
Mr. Dunoan has taken the labouring oar here, and I need hardly 
say that I am very greatly indebted to him, as I have no doubt 
the Board is. What I wish to do is to submit to the Board in 
very oompendious terms what further appears to us important to 
argue for the respondents, and I will do it quite briefly, 
remembering, of course, that your Lordships, in view of the 
importance of this oase, would be willing, besides hearing me, 
to hear my friend Mr. Olauson for the Attorney General for Canada, 
and remembering that the Attorney General for Canada will be 
able to speak through his own counsel. 

My Lords, the point whioh my friend Mr. Dunoan has 
been urging, and which, X have no doubt, is fully before your 
Lordships' minds as the real oentre of our argument, 1b, if we 
may eschew the language of metaphor and of the phraseology, whioh 
is not preolsely the phraseology of the British North America 
Aot, the real test of the matter is whether or not a partioular 
pieoe of legislation is a piece of legislation whioh, in the 
aotual words of these two sections, oomes within a class of sub-
jects, or,rather, whether it 1b in relation to a matter whioh 
oomes within a olass of subjects here listed. Other expressions, 
suoh as interfere with or trenoh upon, are very valuable, of 
course, as being a Judicial exposition of what must be oonsldered, 
but, after all, the aotual question, if we put it in the terms 
of the statute, is: Taking this legislation, is it legislation 
with regard to a matter ooming within a olass of subjects listed, 
and, if so, what olass? I observe that in the course of the 
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argument on Friday that there was some debate as to whether or not 
that is exactly the same thing as seeing whether it interferes 
with. I merely give a single instance as I go along, because I 
want to get to the heart of the argument here without more 
analogy. Take this illustration, this is a very simple one: 
Supposing that you have before you a piece of legislation whioh 
provided for the laying down of mains underground in a street, 
it might be for the purpose of sanitation or eleotrio supply, or 
what not, there can be no question at all that such legislation 
interferes with street traffic: there cannot be the least doubt 
about that; it might prevent it altogether for a long period of 
time, but, none-the-less, it would obviously be a wrong classifi-
cation to say that that as legislation trenched upon or came 
within a head. If there was such a head, of street traffic, beoaus< 
after all, the olass of subject whioh is being dealt with, and 
the matter in relation to whioh the legislation operates and is 
passed, is nothing to do with street traffic, though it very 
grievously interferes with it. That is a mere illustration, of 
whioh all your Lordships are perfectly apprised of more important 
instances. 

My LordB, this is my point. If you take the 
Beoord and look at Mr. Justice Orde's Judgment, you will see that 
the learned Judge fell into a very grave error in his view of the 
soope of this legislation. It is on page 9. There is no 
authority for saying that in Judging whether one of these Cana-
dian enactments is or is not intra vires one has to look* at the 
enaotment as a whole, or, at any rate, has to consider it by 
reading it as a whole, and the learned Judge, Mr. Justice Orde, 
with great reBpeot to him, whether his ultimate decision is right 
or wrong, has grievously misapprehended and exaggerated what 
this statute does. May I read to your Lordships — it has not 
been read since the beginning of the argument I think — a few 
lines from page 9, beginning at line 7? He describes this 
portion of the statute In these words: "Seotions 56 to 59 contain 

.291 



4 * 
4 

extremely drastic provisions designed to preserve the status quo 
from the moment the Minister grants the application for a Board 
until it has made its report." — I ask your Lordships to observe 
thiB sentence —"Notwithstanding that the several contracts 
of employment may have oome to an end, or be subject to cancella-
tion for cause, neither sf the employers on the one hand nor the 
employees on the other, can exercise their ordinary civil rights 
of bringing the engagement to an end, or of refusing to renew 
upon the same terms, if either party sees fit to apply for a 
Board of Conciliation/ without subjecting themselves to serious 
penalties." While I agree that if that was indeed an accurate 
description of this statute my task for the respondents would 
be a far more difficult one, if you turn to the Joint Appendix, 
at page 53, you will see that the learned Judge in that passage 
has quite misunderstood what is the scope of this legislation. 
It is not true that the result of this legislation is to prevent 
a contract of employment expiring, or to prevent the dismissal 
of a man for cause, or to prevent the determination, in the 
course of the ordinary oivil right of an ordinary individual, 
whether of the employer or workman, of any contract that is going 
on. All those things remain?exactly as they were before. The 
only thing which the statute deals with is this; it holds, I 
agree, in suspense the power, if, indeed, the power otherwise 
existed in 1867, as to which I shall have a word to say in a 
moment, of the work people striking, whioh does not mean an 
individual sensing to work at all, but means a combination^ or, 

.. I as our oommon law would have said, a oonspiraoy of persons\to 
' \ 

aot together by way of a Btrike for tha purpose of putting pres-
• < \ sure on the employers, or vloe verea aotion by the employers, < 

. \ \ not in relation to a workman, but in relation to the do by of hjLs 
\ i \ 

\ <. \ work people, in order that he may improve conditions from hid/; \ "V 
\ K point of view. Will your Lordships look at seotion 56; "It sh! 

be unlawful for any employer to deolare or cause a lookout, or; j-
for any employee to go on strike, on aooount of any dispute prior 
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to or during a reference of such dispute to a Board of Concilia-
tion and Investigation under the provisions of this Act, or prior 
to or during a reference under the provisions concerning railway 
disputes in the Conciliation and Labour Aot: provided that 
nothing in this Act shall prohibit the suspension or discontin-
uance of any industry or of the working of any persons therein 
for any cause not constituting a lookout or strike." Take the 
instance, first, therefore, of a man who is employed by a con-
tract, under which he has to work down to a particular date, or 
until he has finished a particular job, and then there are no 
further contractual relations between the parties, there is 
nothing in this legislation to say to the employer: You must go 
on employing him. Take the case of a man who is entitled to say 
to his employer: You have employed me to do one thing and you 
were willing that I should do another, but I do not want to do 
the other; I have a better job; I will go elsewhere, or retire 
on my means; there is nothing to stop that. 

VISCOUNT HALDANE: What about section 57? 
SIR JOHN SIMON: "Employers and employees shall give at least thirty 

days' notice of an intended ohange affecting conditions of 
employment with respect to wages or hours". It does not even 
cover other conditions; it is wages or hours. It is perfectly 
true that if the employer says to his men: Up to now you have 
been working so many hours a week; unless you are prepared to worty 
more hours a week, I declare a lookout; it is perfeotly true if 
the workmen say: At present you are only paying us wages at so 
much an hour, we require more wages an hour • 

VISCOUNT HALDANE: It goes beyond a strike or a lockout. 
SIR JOHN SIMON: Is that quite-so? I confess I had thought that one 

had to read the two sections together, and the result of it was 
that the proviso in section 56 is really a finger post for the 
olausej "Nothing in this Aot shall prohibit the suspension or 
discontinuance of any industry". Take, for instance, in the Summer 
the demand for eleotrio light in Toronto iB not as high as in the 
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Winter, and they may reduce the number of people whom they employ. 
VISCOUNT HALDANE: Are not the terraB of the oontraot altered? Will 

you read the beginning of seotion 57? 
SIR JOHN SIMON: "Employers and employees shall give at least thirty 

days' notice of an intended change affecting conditions of 
employment with respect to wages or hours". 

YISCOUNT HALDANE: That is general. 
SIR JOHN SIMON: YOB, and I would agree, I am anxious not to put the 

matter a shade too high, that, supposing the employers were 
desirous of reducing hours or extending hours, or supposing that 
the work people were desirous of a change In the other direotion, 
that seotion 57 applies. We shall see in a moment the Common Law 
whioh Canada got by the transfer of 1867. it is very important 
to see whether it is a branch of criminal law, but my point is 
that this legislation is legislation whioh does not, as Mr. Justice 
Orde thought, Interfere with the prevention of oontraota of 
employment whioh have oome to an end, or interfere with the termin-
ation of contracts. 

LORD ATKINSON: It provides that a dispute is to be determined, and 
neither of the parties shall alter the conditions of employment 
with respect to wages or hours? 

SIR JOHN SIMON: YeB, that is exaotly what a strike or a lookout is 
for. The workman strikes because he wants to get more wages, and 

wants 
the .employer looks out because he xaya/to pay lower wages. 

LORD ATKINSON: That would extend to an alteration by consent? 
SIR JOHN SIMON: It might, I agree; but your Lordships will appreciate 

my point. If you oonsider the life of the factory, there is 
nothing in this legislation whioh prevents the employer saying to 

AB: You are not satisfying me, and if he, for genuine reasons, says: 
I terminate your employment, not because he is going to lower 
wages or increase hours, but because he does not want the man, 
and the man is equally free to do the opposite. 

LORD DUNEDIN: There is this difficulty. I will assume for the moment 
that you have made good your point that Mr. Justioe Orde has gone 
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too far. There is still left undoubtedly, under the Aot, certain 
provisions whioh prevent people doing what they otherwise might 
do, if it was not for the Aot. In so far as they may deal with 
that it seems to me to be dealing with civil rights. For the 
moment I do not see what you gain by, to a oertain extent, knock-
ing the learned Judge on the head for what he has said. 

SIR JOHN SIMON: I take no pleasure in that, especially when he is 
not here, but I think the point is important in this way, if I 
may put it to Lord Dunedin. My submission is going to be, among 
other things, and this is a view of the oase whioh I rather think 
has not yet been developed by my friend Mr. Duncan, beoause we 
rather agreed that we should divide thlB into compartments, that 
the topic or head of Criminal Law comes in in this way. Let me 
assure your Lordships at onoe that I am not going to argue the 
proposition that if on other grounds this is ultra vires it 
becomes intra vires beoause penalties are enacted; that is a 
hopeless proposition, and I shall not argue it, but for a 
wholly different reason. It iB a very remarkable fact that in 
the Canadian constitution, as framed in 1867, you find nothing 
at all about industrial conciliation or disputes. The reason, 
as I will show your Lordships in a moment, is this, and it is 

^ very interesting when we come to contract it with the Australian 
constitution of 1906, that Canada took over the oriminal law\of 
this country as at a certain date, whioh I will oall attention 
to, and that, if you onoe draw the distinction between the 
undoubted oivil right of every Englishman to say to his employer: 
I give you notice that I wish to leave, and the right of every 
employer to say to the workman: I give you notice that you are 

•S to go, and oontraj/t that with what is ±k a wholly different 
thing, namely, the attempt of work people to oombine for the 
purpose of putting pressure upon their employers to improve the 
conditions as regards wages and hours, you find that you pass, 
your Lordships will forgive me for using the metaphor, into the 
realm of what was oriminal law in this country, and it was not 



until the subsequent legislation, which my Lord Haldane knows so 
very well, because he served on the Commission on the subject, 
it was not until later statutes in thiB country that the workman's 
right to combine for the deliberate purpose of bringing pressure 
upon his employer by conspiracy, as it was oalled by the Common 
Law, to improve conditions and hours was reoognised as lawful. 

VISCOUNT HALDANE: That is true of the workman, but is it true of the 
employer? 

SIB JOHN SIMON: That was one of the points brought before the Eoyal 
Commission. I know because I have read the proceedings with 
great interest. Let us leave the employers' side cut, and take 
the workman's side; Your Lordships will find, if you look at the 
Australian Constitution, whioh was drawn up in the year 1906, 
that this precise topic of legislation in regard to industrial 
disputes and conciliation is given in terms as a speoial head. 
If you had asked the fathers of confederation, or, perhaps I had 
better say, skilled and competent lawyers, in 1867,the moment 
this statute had been passed: Can the Dominion Parliament 
codify and it may be to some extent alter and extend the law 
which prevents combinations for the purpose of altering condi-
tions of wages and hours, I venture to think that the answer 
would have been: Certainly. It was in fact, in the view of most 
ENglish lawyers of the time, already a branoh of the common law, 
the oriminal law of EnglAnd. It has been made the subjeot of 
statutory enactment under the Combination Laws of 1900. It was, 
again, in a slightly different form, made the Bubjeot of statutory 
provision in 1825. Chief Justice Erie, who himself, your Lord-
ships will remember, was the Chairman of the earlier Commission, 
in Hilton v. Eokersley. in 7 Ellis and Blackburn, made use of an 
expression, in whioh he said that such a combination is a conspir-
acy under the Criminal Law, and, therefore, if the Parliament of 
Canada, after it had been constituted JLn 1867 had said: We do not 
care about the Common Law of England, let us codify it; and if 
they had written down: It shall be an offence punishable by fine 
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and imprisonment for people to combine, not for the purpose 
of exercising their own individual civil right, but for the pur-
pose, by combination and pressure, of bringing about an alteration 
of wages or hours; that would be a legitimate exercise of the 
powers of the Parliament of Canada to legislate in relation to a 
matter inoluded in the olass of Common Law. When you come to 
1900, then, of oourse, as a result of English legislation, as my 
Lord knows so well, you have the ohange, so that today no doubt 
it is no part of the Criminal Law of England. Whether it oould 
be made so in one of His Majesty*s Dominions by a legitimate 
exeroise of the power to make Criminal Law is a question which I 
need not trouble about. I am not in the least arguing that the 
thing comes within seotion 91, Criminal Law. The point is that 
the topic of combinations such as strikes, I will leave out 
lockouts for the moment, is a topic whioh, of its nature, at the 
time when the British North Amerioa Aot was passed, might well 
be regarded as a topic of that character. 

VISCOUNT HALDANE: Is it hot primarily a civil topic? 
SIR JOHN SIMON: I venture to submit there is a difference between 

a civil right and an individual which is unquestioned and unques-
tionable, and the public right, or the public wrong if you like, 
whioh it is the objeot of the Criminal Law to define and to 
restrain. May I give your Lordships one reference, and then I 
8m going to submit that there are four or five pages in Sir 
FitzJames Stephens* history of the Criminal Law which really 
bring our minds to the kind of atmosphere at once. What was the 
law of Canada in 1867? The answer 1b this. The date, I think, 
of the passage of the British North Amerioa Aot is 29th March, 
1867. If you had occasion to enquire what was the body of 
Criminal Law which existed in Canada at that date, we have to 
apply a well known principle, but we also have to have regard to 
another thing. English Criminal Law was transported, perhaps I 
may say, by 40 George III, Chapter 1, Seotion 1/to Upper Canada, 
as it was then; it does not apply to Quebec. It was the English 



Criminal Law fixed as at the 17th September, 1792. 
VISCOUNT HALDANE: That was the Province of Canada? 
SIR JOHN SIMON: Your Lordship will remember the story well. The 

Constitution Aot of 1791 divided greater Canada into Upper and 
Lower Canada. 

VISCOUNT HALDANE: It divided the Provinoe of Canada? 
SIR JOHN SIMON: Yes, the Quebec element, the French element, has its 

own traditions and system of law; it is more favourable than 
the British Law on this Bubjeot; but we are not concerned with 
that, because this is Toronto. If we take what was oalled Upper 
Canada, the reault of the Constitution Aot, which is an Imperial 
Act of course, 31 George III,Chapter 31, had created Upper Canada 
which 1B now in substance Ontario; it had created a legislature 
for Upper Canada. The date on which that legislature began to 
function was, in fact, 17th September, 1792. 

VISCOUNT HALDANE: It became a separate Province? 
SIR JOHN SIMON: Yes, and it had its separate legislature, and the 

theory was that the Provinoe had to be started off with a system 
of Criminal Law, and, therefore, the Criminal Law of Ontario is, 
in fact, the Criminal Law, so far as it is capable of being trans 
planted from the Mother Country as at 17th September, 1792, and 
if your Lordships care for the reference that is to be found in 
the Aot of Upper Canada, 40 George III, Chapter 1, Section 1, 
which fixes as at the 17th September, 1792, the Criminal Law 
in that area as being the English Criminal Law, subject to 
certain statutory alterations which the Ontario Legislature 
subsequently chooses to make. That being BO, the question would 
come to be this. If we were to imagine ourselves a body of 
lawyers advising the Parliament of Canada in 1867 as to whether 
it could or could not put down in black and white divisions, such 
as my Lord Atkinson has referred to, oodifying the law^a- of 
conspiracy, so far as regards strikes and lookouts, the position 
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undoubtedly would be that they oould They did not, in faot, 

do it, because they already had the English Common Law transferred 

bptt the question was not whether they did, but whether they oould 

do it. 

VIBCOUHT HALLAHE: They oould have altered the English Common Law? 

SIR JOHH SIMOH: Yes, or codified it. 

VISCOUHT HA1LAHE: They oould have aoted under the Criminal Law head 

of section 91 
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SIR JOHN SIMON: Undoubtedly, therefore If in 1868, taking the year 
in which the Dominion Parliament was called altogether they had 
said, as indeed the lawyers on the other side of the boundary 
said after the Declaration of Independence: We do not like this 
common lawj let us write it down] let us make out our own law; 

t ••• 
if the Canadians had said: We will have our own law in blaok and 
white, undoubedtly the Dominion Parliament oould have said:We 
will legislate that itis a criminal offence for workmen to 
combine for the purpose of improving their conditions as regards 
hours and wages. That is criminal conspiracy. What did this 
legislation do? It does not go nearly as far as that. All it 
does is this: It says: call it what you will, conspiracy or no 
conspiracy, we at any rate will prevent you from carrying that 
conspiracy out until a oertain event has happened; we insist 
that there shall be a pause, during whioh an inquiry may take 
place and a report may be made. 

VISCOUNT HAIDANE: Did not they therefore a&er civil rigvts? 
SIR JOHN SIMON: My argument is, if it is once agreed that they 

could have legislated for the whole thing, they plainly oan do 
what is much more than the whole thing, say it is a statutory 
crime. 

VISCOUNT HAIDANE: They could alter the criminal law no doubt, or 
the statute of the United Kingdom, but had they power to make 
new laws regulating rights between empbyers and employees? 

SIR JOHN SIMON: la not there a great danger, if I may put it in 
that form, that we may possibly be rather begging the question. 
After all it must be agreed that the classes, or the matter 
whioh is in relation to the olasses of tha subject of oivil 
right is not the same thing as the matter whioh is in relation 
to the subject of crimlnalllaw. 

LORD DUNEDIN: When you enact a new criminal provision, do not you 
always interfere with the civil right? 

SIR JOHN SIMON: Yea, you do. Let us suppose you pass a larceny Act. 
We passed one a few years ago which defined the law, and also 



had provisions which were new. If we provided that if anyone 
obtained money by menaoing or blackmailing an individual, that 
ia larceny that might be depriving such individuals of their 
oivil rights. 

VISCOUNT HAIDANE: Supposing you said you are not to alter your 
contract without 30 days notice; that is a civil change. 

SIR JOHN SIMON: With great respect does it quite say that. If 
you have a contract which extends over 30 days between A and B, 
there Is no provision whioh would enable either party to break 
it. 

VISCOUNT HAIDANE: Supposing you have 3 days to go of this contraot 
under section 57 you have to give at least 30 days notioe of 
any change in the conditions as regards hours or wages, is not 
that en alteration? 

10RD ATKINSON: If a man Is hired on the terms being of being 
able to terminate his employment at 6 days notioe, and you say 
he is to continue for 30 days, do you not interfere with his 
oivil rights? 

SIR JOHN SIMON: That is not what it says. The whole subject of 
sections 56 and 57 is this. It has never been the common law 
of England that I as employer, and A.B. as workman were not at 
law to give proper notioe to one another and terminate our 
engagement, but it has been the oaomon law of England that my 
workpeople oannot oombine together In order to give me contempor-
aneous notioe for the purpose of putting pressure on me to 
improve the conditions. 

VISCOUNT HALDANE: That is en other thing. 
SIR JOHN SIMON: That is the contrast. 
VISCOUNT HAIDANE: It seems to me to be a very substantial altera-

tion of the oivil rights of employers and conversely of the 
employed to insist on his contract. 

LORD DUNEK N: Suppose we read the condition as a general con-
dition let me put this oase. A workman is engaged to do 8 
hours a day, and the condition of his employment is a weekly 



engagement, and there has to be on eaoh side a week's notice. 
If I understand you aright, you said you must not give up the 
employment as a general proposition without 30 days notice, and 
I say I an. g>ing to have a 0 hours day for all of them, 

SIR JOHN SIMON: Yea, my &rd, may I add: if you do not agree I 
will look you all out. 

LORD DUNEDIN: Supposing you say to a particular single worlcnan, 
not to them all generally: I shall not take you, John Jones, 
back again unless you work 9 hours, could you do that without 
30 days notice to John Jones? 

SIR JOHN SIMON: It would be a nice question whether thia covers 
it or not} I confess I should rather have doubted it. It 
depends on one of those, inferences whioh makes the pis perplexity 
of the law of comspiraoy} it depends on a very metaphysical 
thing; it depends on whether when these things are done as 
Lord Justice Romer used to say, they are done with Justification 
or excuse, or whether they are done for the purpose of exerting 
pressure, or in the exercise of a bona fide oivil right, and 
those are very fine distinctions whioh I should be sorry to 
expound exhaustively today, but my proposition would be that 
supposing you had a body of worJonen, let us take a trade union, 
whioh says we are going to get our work people better wages; 
we are not going to break his oontraot; we will give notice, 
and we will Inform the employer that unless he agrees to Improve 
the wages there will be a strike, my proposition would be that 
that was regarded by the common law of this country as illegal; 
certainly aw a great authority thought it so, and at any rate, 
it would be a bona fide exercise of the powers to legislate 
in respeot of the matter of oriminal law to deolare in plain 
terns that it was illegal. Then the argument rrould be that sinoe 
the greater must include the less, it is not really legislation 
in relation to anybody's civil right, but la legislation in 
relation to a public right, or if you like a n,,bn 

you xiice, a public wrong, whioh 
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la involved if you restriot the exercise of the right to strike. 
VISCOUNT HAEDANE: In the particular circumstances. If a man has 

"been employed for a weekly Job, and they give him 10 days notice, 
is there any provision which says you must not give him notice? no 

SIR JOHN SIMON; Undoubtedly there is/suoh provision, but would youi 
lordship for a moment hesitate before saying it is otherwise 
here. 

VISCOUNT HALDANE: Looking at the construction of section 57? 
SIR JOHN SIMON: I should suggest that seotlon 56 and seotion 57 

have to be read together, 
VISCOUNT HALDANE: Is not seotion 57 an independent provision? 
SIR JOHN SIMON: I doubt very much that that is the right ann-

struc&on. 
LORD SALVBSEN: It is all under the general heading. 
SIR JOHN SIMON; Yes, it is all under the general heading "Strikes 

and lookouts prior to and pending a referenoe to a Board 
illegal". Your Lordships will forgive me if I go back to seotion 
56, but after all it is the first and presumably the main pro-
vision: "It shall be unlawful" — that is where criminal matter* 
comes in — "for any employer" — not any employee — "to deolare 
or cause a lookour, or for any employee to go on strike, on 
account of any dispute prior to or during a referenoe of suoh 
dispute to a Board of Conciliation and Investigation under the 
provisions of;this'Act, or prior to:or during a reference 
under the provisions concerning railway disputes in the Con-
oilation and Labour Act} Provided that nothing in this Aot 

f ' 

shall prohibit the suspension or discontinuance of any indutry 
or of the working of any persons therein for any cause not oon-
stituthg a lookout or strike". 

VISCOUNT HAIDANE: That is in respect to disputes between employees 
and employed prior to the Referenoe? 

SIR JOHN SIMON: Yes. I was going to say one more word about it. 
LORD DUNEDIN: Before you go to that may I tell you what I thought, 
name&y, that seotion 57 is a mere appendage to section 56, 



seotion 56 being the penalty clause, and section 57 providing 
i that they should have 30 days notice. 

SIR JOHN SIMON: In order to confirm your lordship's view may I 
: say that seotion 57 has been amended, and it is Important to 
notice that. If you turn to page 30 you will see it oonfirms 
- what Lord Dunedin says. It is plain that seotion 57 is a mere 
appendage to section 56, and this is merely saying that if there 
is a ohange affecting conditions, there shall be an opportunity 
• of inquiring into the matter before the flames burst out. At 
page 30, line 12, is seotion 5 of the later Aot j"8eotion 57of the 
said Act, as amended by section five of chapter 29 of the 
Statutes of 1910, is hereby further anended by substituting 
for the i»ords in the first six lines hereof down to 'alter* 
inclusive the following". This is what we must do reading 
section 56 as the main condition which says that "Employers 
and employees shall give at least thirty days' notice of an 
intended ohange affooting conditions of employment with respect 
to wages or hours"• 

VISCOUNT HADDANE: This ftnly applies to industries to which the 
Aot applies? 

SIR JOHN SIMON: "finployers and employees shall give at least 
thirty days notice of an intended ohange affecting conditions 
of mmployment with respect to wages and hours; and in the event 
of such intended ohange resulting in a dispute" — which it may 
very easily do — "until the dispute has been finally dealt with 
by a Board, and a copy of its report has been delivered through 
the Registrar to both the parties affected, neither of those 
parties shall alter", the conditions of employment tlth respect 
to wages aid hours. 

VISCOUNT HAIDANB: Supposing the workman says to his employer: 
I have been working for 8a hours, I am only going to work for 
8 hours, has he not to give 30 days' notiod, or if there is a 
dispute going on, until the end of the dispute? 

SIR JOHN SIMON: What is contemplated is a state of things in which 



you can ask: How many hours do people work In a oertaln 
Industry, and then supposing the workmen were to say, that is 
too long -—-

VISCOUNT HAIDANE: Or a wortenan? 
SIR JOHN SIMON: I am not sure that one workman could do it. 
VISCOUNT HAIDANE: I am looking for the element of conspiracy. 
SIR JOHN SIMON: There have to he 10 workers affected. 
VISCOUNT HAIDANE: I am not quite sure about that. For some 

purposes 10 have to be affected, but it does not say for all 
purposes. 

LORD DUNEUN: What makes me rather think that a single workman 
could not do it is the other wordS I do not think one man 
can strike, and if you send away one man beoause you do not 
like him it is not a lookout. 

SIR JOHN SIMON: No. 
LORD ATKINSON: If 10 men strike each man is oonoerned with that 

strike. 
SIR JOHN SIMON: Yes, and that i 3 really at the heart of a good 

deal of this question about it being a conspiracy as to whether 
particular cases are within the criminal law of conspiracy or 
not. No doubt your Lordships will recall that whereas Chief 
Justice Erie and some other very distinguished Judges in the 
last Century thought it was, a most distinguished Judge of 
the High Court, Mr. Justice Wright, in his book tried to show 
that it was not. It does not matter to me. The question 

ex. 

as. to what particular right in relation to criminal law cannot 
depend upon whether Chief Justice Erie or Mr. Justice Wright 
understood the orirainal law best. The question is Whether 

' 1 • • x 

it is a topic of that character, and if it is quite enough 
i 

orimina 1 law for me. I do not know whether your Lordships 
would think it convenient if I reminded y0u of a passage in the 
short 

volume of Sir James FitxJames Stephens criminal law. 
He begins at page 203. I think the four or five pages which 
follow give one in the most admirable compendious form what 



is'necessary ,to be reminded of on this subject. It is Sir 
James FitzJames Stephens history of the Oriminal law of 
Eh gland, Vol. 3. It was written In 1883. The page is 203. 
This is a work of great interest and authority, and if I oan 
summarise it it will save your Lords hips time. What the 
learned author points out is this. He points out that really 
this view about there being something in the nature of a 
criminal conspiracy if you have a combination for the purpose 
of raising wages, really goes back to the time of the statute 
of labourers. The truth is after the Blaok Death when the 
statute of labourers was passed, there developed in this 
country a view that really it was the business of Parliament 
and the State to fix people's wages and so forth, and that 
therefore While individuals no doubt had the right to give 
notioe, or might in some oases have a right, it was also 
disputed that they had̂ $e» business to combine for the purpose 
of forcing up things. In the 18th Century that was very 
greatly supported by another view, the view of the economists 
who took the view that wages will always find their own level 
by the action of eoonomio forces, and really to try and combine 
for the purpose of altering rates and wages was almost as 
vile a crime as if you tried to improve the pressure of the 
atmosphere by tampering with the barometer. Their theory was 
that wages were what they were as the result of the eoonomio 
forces, and Sir James FitzJames Stephen points out that under 
those two influences, one the historic Inf luenoe, and the other 
eoonomio influenoe, 

there was a body of doctrine in this 
country at that time, and that all this kind of matter was 
criminal, and he gives the essential references. After 
referring to that early period, he then points out that later 
on the Chairman of the Trades Unions Commission reported in 
1869 wrote a very elaborate memorandum. 1869 is two years 
after the British North America Act. He refers to the history 
of the combination laws. The essential faots are that there 
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was a statute passed in 1800, a time of very great domestic 

disturbance, and there was an attempt by Mr. Joseph Hume^ to 

repeal the combination laws. At first they were repealed in 

rather a wholesale fashion, but subsequently they were watered 

down to muoh what they were before. Then right down to 

3371 a workman If he combined with his fellows was in a 

considerable state of danger, because he was always liable to 

be Indicted, not because he was not entitled individually to 

give notice, but because if it should be shown that he really 

was combining for the purpose of bringing-pressure upon his 

employers to settle an industrial dispute with him to-his own 

edvantag®*that was or might come within the oriminal leglsla-

tlon. 
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Sir Fitz James Stephen says: "The most Important of these is the 
diotum of Mr. Justice Grose in Rex v. Mabey: "In many cases an 
agreement to do a certain thing has been considered as the subject 
of an indictment for a conspiracy, though the same aot, if done 
separately by each individual, without any agreement among them-
selves, would not have been illegal. As in the aase of journeymen 
oonspirlng to raise their wages; each may Insist on raising his 
wages if he can, but if several meet for the same purpose it is 
illegal and the parties may be indicted for conspiracy.1" Then 
he points out that in the well known case of Hilton v. Eokersley. 
in 5 Ellis and Bladkburn, the oase about the employers in 
Lancashire who agreed together that none of them would never 
pay more wages to any one of their work people and would fix the 
wages by consultation together and would give their bond so to do. 
Eokersley gave the bond, and he was sued on it, beoause he gave 
more wages to his work people, and got all the work people, and it 
was held that they could not reoover on it. There you get some-
thing that the Courts would not assist, beoause it is criminal 
in its nature. 

VISCOUNT HALDANE: The idea of that is restraint of trade; it is all 
the outaome of the old fashioned dootrine as to restraint of trade. 

SIR JOHN SIMON: Yes. 
LORD DUNEDIN: What Commission did you refer to on whioh Lord Haldane 

sat. I think you must be thinking of myself. I was Chairman of 
the Trade Disputes Commission. 

SIR JOHN SIMON: I think that must be it, my Lord. I do not know 
to whom I should apologise, but I sympathise with both of your 
Lordships. I submit that shows how plainly this would have been 
the 70's of the last oentury as being in relation to Criminal Law. 
Would your Lordships be good enough to look at 5 George IV, 
Chapter 95, whioh was the law whioh replaced the Combination Aot 
of 1800. It only stood on the Statute Book for twelve months. 
This ±s Aot was the work of Mr. JureieS Home and the Radioals. 
It was repealed in the next year, and the exact result has, of 



course, always been a matter of very serious dispute. Mr. Justice 
Wright exerted his very ingenious and powerful mind in the direc-
tion which one would rather expect; he took a very sympathetic 
view of this before ever the Trade Unions Acts of 1871 and 1875 
were passed, that, as a matter of fact, it was a historical mistak 
to suppose that workmen could not combine in the way suggested. 
Other people took a different view. The recital of this Aot of 
1824 is contemporaneous of the fact that in the first quarter of 
the last century this topio was a topic of Orimlnal Law. May I 
read the recital; "Whereas it is expedient that the Laws relative 
to the Combination..of Workmen, and to fixing the Wages of Labour 
should be repealed; that certain Combinations of Masters and 
Workmen should be exempted from Punishment; and that the Attempt 
to deter Workmen from Work should be punished in a summary 
Manner". That is what is called peaoeful persualion. "Be it 
therefore enacted by the King's most Excellent Majesty, by and 
with the Advice and Consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
Authority of the same" — I ask your Lordships to look at this 
list of statutes whioh they were engaged in repealing, Scottish 
as well as English — "That from and after the passing of this 
Aot, so much of a certain Aot passed in the Thirty third Year of 
King Edward the First, intituled Who be Conspirators and who be 
Champertors, as relates to Combinations or Conspiracies of Workmen 
or other Persons to obtain an Advance or to fix the Rate of Wages, 
or to lessen or alter the Hours or Duration of the Time of work-
ing, or to deorease the Quantity of Work, or to regulate or 
control the Mode of carrying on any Manufacture, Trade or Business,/ 
or the Management thereof, and as relates to Combinations or 
Conspiracies of Masters, Manufacturers or other Persons, to lower 
or fix the Rate of Wages, or to increase or alter the Hours or 
Duration of the Time of working, or to inorease the Quantity of 
Work, or to regulate or oontrol the Mode of carrying on any 
Manufacture, Trade or Business". Then they proceed to recite a 
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whole aheaf of statutes, both Soottish and English. Then there 
is also an Irish one; then they come to the Caroline Statutes and 
the Georgian Statutes. The truth is that the historial and 
Criminal Law of this country includes as part of its proper subject 
matter that topic in relation to which the Parliament of this 
country in the past has often legislated, namely, the action, 
whether by lookout or strike, with a view of determining a trade 
dispute in favour of one side or the other. 

VISCOUNT HALDAHE: Where are these words you are referring to now? 
SIR JOHN SIMON: Having recited all those it goes on, just before the 

end of the first seotion to repeal all those, together with all 
other laws, statutes and enaotments now in force "enforcing or 
eetending the Application of any of the Acts or Enaotments 
repealed by this Act, shall be and the Bame are hereby repealed". 

VISCOUNT HALDANE: There were two objections to an agreement among 
a body of workmen to stand together for increased wages, and 
Bhorter hours. The first was that it was in restraint of trade, 
and that made it indictable. The second was that it was a conspi-
racy. Does this first section deal with both those objections, 
the civil objection and the criminal objection? 

SIR JOHN SIMON: No, I think it was addressed to the criminal objec-
tion. That is my Impression. 

VISCOUNT HALDANE: That still remains? 
SIR JOHN SIMON: Yes, but what is interesting is that, this haying been 

passed in 1824, Parliament within twelve months repealed this Act, 
and restored a very large part of the old laws. The Criminal Law 
of Canada, in faot, is as at a date at the end of the eighteenth 
century, and in this case I am not concerned to go into very 
closely exactly what was the criminal law of this place or that. 
All I need do is to say that that topic, the thing which the 
statute is dealing with£ is a topic that is in relation to 
criminal law. 

VISCOUNT HALDANE: You cannot touch this case without its being in 
relation to criminal law? 



W 

•SIR JOHN SIMON: Then we oome to a thing that 1B very familiar to all 
your Lordships when you have to ask yourselves: Is not that the 
real matter in relation to whioh this legislation is passed? 

VISCOUNT HALDANE: There is one thing whioh troubles me, and that is 
that head 15 of seotlon 92 enables the Provinoe to pass criminal 
laws for the purpose of enforcing oivil obligations. 

SIR JOHN SIMON: That is true. 
VISCOUNT HALDAHE: And all this might be read is legislation under 

that if you start by altering the civil rights in.a Provinoe? 
SIR JOHN SIMON: Perhaps I might ask your Lordships', attention to two 

more passages in this statute while it is before you. Having in 
the first seotion refited this immense bundle of statutes, they 
go right baok and repeal them. Then in seotion 2 it is said; "And 
be it further enaoted. That Journeymen, Workmen or other persons 
who shall enter into any Combination to obtain an Adyanoe, or to 
fix the Rate of Wages, or to lessen or alter the Hours or Duration 
of the time or working, or to deorease the Quantity of Work, or 
to induce another to clepart from his Service before the End of 
the Time or Term for whioh he is hired, or to quit or return his 
Work before the same shall be finished, or not being hired, to 
refuse to enter into Work or Employment, or to regulate the Mode 
of carrying on any Manufacture, Trade or Business, or the 
Management thereof, shall not therefore be subject or liable to 
any Indictment or prosecution for Conspiracy, or to any other 
Criminal Information or Punishment whatever, under the Common or 
the Statute Law." 

VISCOUNT HALDAHE: That is pure Criminal Law? 
SIR JOHN SIMON: Yes, and your Lordships see seotion 2 is as to workmer 

Then seotion 3 is an exactly corresponding provision about 
employers: "And be it further enacted, That Masters, Employers or 
other Persons,who shall enter into any Combination to lower or to 
fix the Rate of Wages, or to increase or alter the Hours or 
Duration of the Time or working, or to increase the Quantity of 
Work, or to regulate the Mode of oarrying on any Manufacture, Trade 
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or Business, or the Management thereof, shall not therefore he 
subject or liable to any Indictment or Prosecution or, for 
Conspiracy, or to any other Criminal Information or Punishment 
whatever, under the Common or the Statute Law." 

VISCOUNT HALDANE: That is criminal} too? 
SIR JOHN SIMON: Yes, it is Criminal Law, there is no doubt. 
VISCOUNT HALDANE: Seotion 4 is a little more. Will you look at the 

end of seotion 4? 
SIR JOHN SIMON: Is it not about penal provisions? 
VISCOUNT HALDANE: It goes further. 
SIR JOHN SIMON: "That all penal Proceedings for any Aot or Omission 

against any Enactment hereby repealed, and not made punishable 
by the Provisions of this Aot or for any Act or Omission hereby 
exampted from Punishment, shall become null and void; and that 
no penal Proceedings for any Aot or Omission against any Enact-
ment hereby repealed, and not made punishable by the Provisions 
of this Aot, or for any Act or Omission hereby exempted from 
Punishment, shall be instituted against any one in relation to 
any such Offence already incurred." 

VISCOUNT HALDANE: Look at the proviso. 
SIR JOHN SIMON: "Provided that no Persona* shall be subjected to 
"" loss or Liability for any Thing already done, touching any Aot 
or Omission, the Penal Proceedings against whioh are hereby 
made null and void, or shall lose any Privilege or Protection to 
whioh the Enactments hereby repealed entitle him." 

VISCOUNT HALDANE: Thattouthes oivil rights. 
SIR JOHN SIMON: I think all it meant was that if you had already 

as a common Informer reoovered a particular penalty you shall not 
be made to pay it back. 

VISCOUNT HALDANE: It says: "No person shall be subjected to Loss or 
Liability for any Thing already done, touching any Aot or Omission^ 
the penal Proceedings against whioh are hereby made null and void". 
Does that mean that anybody who has got the benefit can also say: 
I am to be made civilly liable? 
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SIR JOHN SIMON: I had thought it was securing that vested rights 
were not interfered with. 

VISCOUNT HALDANE: He is not to be made oivilly liable for anything 
apparently. 

SIR JOHN SIMON: It is in respect of what has already happened. I 
want to put now it is fresh before your Lordships' minds what is 
the application of this. This is 1824. Every one of these 
statutes hereby recited I submit was the criminal law of Canada, 
and this Aot of 1824 did not stop them being the Criminal Law of 
Canada, because this only applied to the United Kingdom, and 
they are the Criminal Law of Canada today, save in so far as the 
Criminal Code of Canada may have altered them. If that is the 
case, how oan it be other than legislation by the Dominion parlia-
ment in relation to Criminal Law, if it says: If you are contem-
plating a strike, or if you are contemplating a lookout, or a 
' forcible way of settling an industrial dispute, we legislate that 
until there has been this investigation you shall not strike or 
you shall not lookout. Why is not that in relation to Criminal 
Law? ... 

VISCOUNT HALDANE: If that were all there would be a great deal in 
what you say, and probably there would be none of us here, but 
it is far more than that. I am referring to sections 56 and 57. 

SIR JOHN SIMON: Tour Lordships have them. 
VISCOUNT HALDANE: Must not you say, in order to succeed, that these 

relate to Criminal Law? 
SIR JOHN SIMON: I do not think the test is exclusively. 
VISCOUNT HALDANE: The pith and substance? 
SIR JOHN SIMON: If you please, whatever the phrase may be. You must 

look at the substance of the thing, and consider, ant when you 
look at the thing, in substance, though no doubt it may indireotlyf 
and incidentally affect something else, after all when you look 
at the thing in subBtanoe is not the pith and substance so and so? 

LORD DUNEDIN: Must not the test be this? As I have already said you 
cannot in any way make a criminal provision that does not 
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interfere with a civil right. If you are not allowed to do a 
thing whioh before you had the right to do, that certainly is 
interfering with a civil right. 

SIR JOHN SIMON: Yes. 
LORD DUNEDIH: Therefore, in so far as the effect of what I assume 

to begin with is oriminal legislation touches civil rights, that 
will not matterif the other provisions are truly anoillary to what 
I may call the oriminal part of it; but, if the other provisions 
are something substantially by themselves and not In any way 
anoillary to what has been done before, then the difficulty sug-
gested by Lord Haldane would arise. Does it not do more, and, 
therefore, I think, your next point is to show us if anything whioh 
looks civil upon the faoe of it in these provisions if nothing 
more norw less than a sweeping anoillary provision to the part of 
the statute whioh is dealing with oriminal law, 

SIR JOHN SIMON: Yes. 
VISCOUNT HALDANE: You would have to say that, beoause if it is true 

that this is a substantive provision, then the oriminal provisions 
do not require section 91 to bring them into existence; they 
can be brought into existenoe under head 15 of seotion 92. 

SIR JOHN SIMON: I should like to look at that as your Lordship is 
good enough to mention itp 

VISCOUNT HALDANE: Just look at head 15: "The imposition of punishment 
by fine, penalty or imprisonment for enforoing any law of the 
province made in relation to any matter coming within any of the 
classes of subjeots enumerated in this seotion", that is section 
92. Is not that Criminal Law? 

SIR JOHN SIMON: I am afraid I do not quite follow your Lordship. 
VISCOUNT HALDANE: The question is whether the substance of this 

statute could have been enacted by the province. If it could, it 
falls within seotion 92, and then it falls exclusively within 
seotion 92, and not within the enumerated heads of seotion 91. Do 
not those two sections oover the whole thing? 

SIR JOHN SIMON: I speak with the greatest submission to your Lordship, 



because we all know your Lordship is a master of the subject. With 
great respect, is that against us? Your Lordships see seotion 91, 
under whioh: "Any matter ooraing within any of the classes of subjeo 
enumerated in this seotion"— Criminal Law is one of the speoifio 
subjeots in seotion 9 1 — "shall not be deemed to oome within the 
olass of Matters of a looal or private nature comprised in the 
Enumeration of the olasses of Subjeots by this Aot assigned 
exclusively to the Legislatures of the provinces." 

VISCOUNT HALDANE: That is true; that refers to all the heads in 
seotion 92. 

SIR JOHN SIMON: Yes. I am not asking for the moment if your Lord-
ships think my argument 1B right; I only want you to see that it 
is logical. My argument is that this topio on this view will be 
found to be a topio in relation to a speoifio head of seotion 91. 
.1 may be wrong about that. 

VISCOUNT HAIDAHE: If that is really the test, is it a matter of 
seotion 91 at all? 

SIR JOHN SIMON: May I pursue what I am submitting as a little soheme 
of argument. I agree it is a question of whether I am right. 

VISCOUNT HALDANE: I think you can aooept my test. 
SIR JOHN SIMON: Yes, I do entirely. 
MISCOUNT HALDANE: It is something rather different. 
SIR JOHN SIMON: Yes, and It is a formidable point. I want to make it 

plain. It is a question of the pith and substance, or to take a 
famous, phrase if it has relation to head 27 of seotion 91 then it 
is no good saying: Ah, but then might not it be that this is a 
topio whioh, under the head of property and oivil rights, oould 
be dealt with under seotion 92, and then could not the provincial 
legislature supplement and validate what it was doing by saying: 
If you do not do what we say we will punish you? 

VISCOUNT HALDANE: If it was oivil rights merely as inoidental to 
criminal law under head 27 of seotion 91 that would be all very 
well, but supposing it is the other way on. Supposing it is oivil 
rights primarily and oriminal law only assisting oivil rights, do 



you require head 27 at all? Have you not under head 15 of seotion 
92 all you need in order to oover the field of this statute for 
the provinoe? 

SIR JOHN SIMON: May I deal with that? I have another argument. I am' 
anxious to make the Board see that when we talk about criminal law 
it is not nriminal simply because we have imposed a penalty. It 
is nore substantial than that. I am on the point that the subject 
matter of this legislation, so far as it is objectionable at all, 
is really what the Dominion Parliament of Canada would regard as 
criminal law. 

There Is one other reference I will give your 
LordshipB before I deal with Lord Dunedin's point. I mentioned 
the famous declaration of Chief Justice, then Mr. Justice, Erie 
in the case of The King v. Rowlands. That waB a oase whioh was 
tried at Stafford, and it became really the locus olasslcus with 
regard to the judicial view about thiB. Chief Justioe Erie's 
summing-up in this oase is extremely well known and often referred 
to. He told the Jury this, and this was taken to be good law: 
"A combination for the purpose of injuring another is a combina-
tion of a different nature", etc. (Reads from the summing-up.). 
It does not appear to me that it is material for me to argue, and 
I should have doubted whether it was neoeBsary for your Lordships 
to deoide exactly at what point, aooording to the Common Law of 
England, you are faoe to faoe with a orimlnal Aot. It is enough 
for me to say that the faot that there is this vast mass of 
statute law and Common Law and authority shows quite olearly that 
if the Parliament of Canada in 1868, a3 in subsequent years, 
instead of contenting themselves with saying that you shall not 
settle an industrial dispute, except by strikeB or lookouts, for 
thirty days, had said: You shall not settle it by strikes or 
lookouts at all, they would have unquestionably been dealing with 
a matter whioh was in relation to criminal law. She What they have 
said is something whioh is tepid oompared with that. They have 
said: We are not going to make so severe a law as that, but we 



are going to make it oriminal for either employers or work people, 
if an industrial dispute arises between them, to lookout or 
strike until a partioular oondition is fulfilled; and my respect-
ful submission is that on the right view of this legislation it 
is still a Dominion topic within seotion 91. 

LORD DUNEDIN: The greater includes the less, and the less does not 
thereby become something different? 

SIR JOHN SIMON: Yes, my Lord, that is my whole point. 
VISCOUNT HALDANE: Supposing that the provinces were to pass a law 

saying nobody is to be in a public house after eight o'clock, and 
he la to be liable to a fine of a Dollar if he is found there; 
that would be oriminal law. Do you say that is within the compe-
tence of the Dominion? 

SIR JOHN SIMON: I am not sure whether we are not approaching the 
9 

famour reflection about the unoccupied field. 
VISCOUNT HALDANE: I want to get a little away from the unocoupled 

field. Here is seotion 92, whioh says that municipal institutions 
are exclusively in the hands of the province. There is head 15, 
which says that the imposition of punishment by fine, or penalty, 
for enforcing any law of the province,in relation to those things, 
is given to the province. 

Why is not that given exclusively to the provinoe? Can you 

read the words "any matter", at the end of seotion 91, as 

including that? Otherwise it might repeal everything which 

section 91 touched. It has never been said that the words at the 

end of seotion 91 are anything but words of construction. I am 

not sure under whioh specified head of section 92 the penalty 

would come. 
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VISCOUNT HAIDANE: Primarily oivil rights, but it mi#it be under 8, 
Municipal Institutions. This is a Municipal Institution. 

SIR JOHN SIMON: Your Lordship was referring to the case of a 
public house. 

VISCOUNT HAIDANE: Yes, I thought you had gone back. Let us 
assume that a regulation has been made by the Municipality 
of Toronto that nobo&y is to stay in a publichouse after 8 
o*clook at nl$it, and there is a fine of a dollar if he does. 

SIR JOHN SIMON: I suppose the power of a Municipality to make 
by-laws for securing peaoe, order and deoency in a town is 

i unquestionably a Provincial matter. 
VISCOUNT IIAIDANE: And it imposes a penalty. 
SIR JOHN SIMON: I do not see myself the difference between sayinj 

that a man shall not be in a public house after 8 o'olock, and 
saying that a man shall not eat chocolates in a theatre. 

LORD ATKINSON: Doesit not make a difference if it says he shall 
be sent to prison? 

SIR JOHN SIMON: Whether we are dealing with a piece of Provincial 
legislation or a pleoe of Dominion legislation, merely saying 
that you shall not do a certain thing, and if you do you shall 
pay so much, that Is purely ancillary to the purpose, presumably 
the lawful intra vires purpose. 

LORD DUNEDEN: Seotion 15 is really oorelative to the other 
thing. You shall not make legislation whioh is truly oivil 
criminal by adding a penalty. On the other hand true civil 
legislation shall not lose Its character. 

SIR JOHN SIMON: I should not suggest for a moment, supposing you 
had an unquestioned case of legislation which fell within 
civil rights, I should not seek to argue that merely because 
there was appended to that a. penalty that it was a oriminal 
matter. Supposing it was a provision that no man shall 
praotioe in this Province as an auctioneer unless he has a 
licence from the Town Hall, and if he does praotioe as an 
auctioneer without getting a lioenoe, he shall be fined 20 
dollars, I comprehend beyond all question that the provision 



that ho is to got a lioenoo from the Town Hall Is no doubt 
legislation whioh affeots his oivil rights, but the apperiage 
that if he does not do what he is told to do in exeroising his 
civil rights,he shall pay a fine, is a mere appendage. 

VISCOUNT HAIDANE: Do you s ay that under section 91 the Parliament 
of Canada oould make it a serious offence if he violates the 
terms of his lioenoe, although it Is a Dominion law? 

SIR JOHN SIMON: I do not know how that might be; there Is a 
good deal of authority about It. 

VISCOUNT HAIDANE: I do not know of the Dominion ever legislating 
oriminally to enforce the statutory provisions of seotion 91. 
I am suggesting to you that under head 15 the Province has 
power to pass oriminal laws which it could pass if it was 
enacting this statute, and then if so the whole matter is 
within the competence of the Provinoe. 

SIR JOHN SIMON: I do not think that my Lord for the moment 
appreciates the bold position that I take up. He is being 
too good to me. My Lord is being so good as to suggest that 
I am saying this is a matter of civil rights under section 92, 
but I save myself by saying that the provision about punishment 
and convictions would come under seotion 91. That is not my 
point; I go much further. I say the topic that is being dealt 
with here is oriminal law, and the oirourastance that you say 
not that a man shall never settle an industrial dispute except 
by a lookout or a strike, but that before he claims to do so 
something else must happen, t&xjsx. vusX does not in the least 
prevent it being oriminal. That was the point Lord Dunedin 
put to me. I go the whole way. 

VISCOUNT HAIDANE: The statute goes furtter. The statute is 
saying you are not to do something whioh it appears to assume 
you might do; you might give these notices and deolare a strike 
or a lookout. It says you are not to do that. It is not a 
statute enaotlng the law of conspiracy; it is a statute to put 
in a further restriction. 

J/r 



SIR JOHN SIMON: Let me put it in a slightly different nay. I am 
only putting the argument as beat X oanj it ia for your . 
Lordships to judge. Supposing that after 1867 you had in 
auooession two separate enaotments of the Dominion Parliament, 
and supposing that the first of those enaotments saidxit shall 
be unlawful for any employer to deolare or cause a lookout, or 
for any employee to go on strike in the oase of an industrial 
dispute, and it stopped there, thensupposing that there was a 
seoond and subsequent enactment of the same Dominion Parliament 
whioh 3aid*"With reference to the law we have already passed 
it is unlawful" - whioh means criminal - "for any employer to 
deolare or oause a strike, and we amend that by saying that 
they may do so as soon as a partioular inquiry has been held". 

that is the position why is not the whole of that criminal 
law? 

VISCOUNT IIAIDANK: That is one way of putting it. 
SIR JOHN SIMON: That is the way I am putting it. 
VISCOUNT HALDANE: The other is to say it is unlawful to do this 
unless there has been a reference to a Board? 

SIR JOHN SIMON: I have read the words of the statute, but I have 
put them in two Acts of Parliament instead of one. 

VISCOUNT HAIDANE: I am looking at the statute itself. Will you 
look at page 56: "It shall be unlawful" and so on. Is not that 
making something unlawful whioh is treated prima facie by the 
statute as being lawful? 

SIR JOHN SIMON: The whole point of what I have been saying this 
morning is to show that the subjeotmatter of criminal law in 
Canada was this in 1867. We have to transport ourselves baok 
to that date. 

VISCOUNT HAIDANE: All I mean is that the draughtsman of the 
Dominion Parliament Aot does not seem to have appreoiated that. 

SIR JOHN SIMON: Possibly there might be some people in Phgland 
who do not appreciate that if we had been legislating in 1867 
it would have been necessary to have enacted for the first time 



that strikes and lookouts vers unlawful, because Chief Justioe 
Erie and Sir James FitzJames Stephen thought it was already 
criminal. 

VISCOUNT HA ID AN E: I think it would mean that public opinion 
had got so strong that the law was treated as obsolete that 
you might not combine to raise wages, and the Conservative 
Government of that day passed legislation. 

SIR JOHN SIMON: That is perfectly true. 
VISCOUNT HALDANE: Supposing they passed a statute saying that 

strikes and lookouts were illegal, would that be within their 
powers? 

SIR JOHN SIMON: Yes, I submit so. All criminal law which prohibits 
human aotion and punishes it is to that extent a thing whioh 

is called interference with oivil rights, but the test is not 

whether it interferes with oivil rigits, the test is a different 

test, what is the subject matter in relation to whioh the law 

is really passed. To give an illustration that is familiar 

as long ago as Russell v. The Queen, your Lordships will 

remember it was pointed out that universal prohibition for 

Canada may interfere with the sale of liquor under licence, and 

the granting of liquor licences for the raising of tariff 

revenue, is a Provincial matter, hut I say that the Province 

probably may interfere with the sale of liquor included in the 

licence, but not in relation to the licences. 
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2 am not quoting a passage that has been criticised, It is an 
lllustzetloft given. It is on page 838. My Lords say: 
"Suppose it were deemed to be neoessary or expedient for the 
national safety, or for politioal reasons* to prohibit the 
sale of arms* or the carrying of arms* it oould not be oontended. 
that a Pxovlnoial Legislature would have authority? by virtue 
of sub-seotlon 9 (whioh alone 1b now under discussion), to pass 
any suoh law* nor, if the appellant's argument were to prevail, 
would the dominion Parliament be competent to pass it, since 
suoh a law would Interfere prejudicially with the revenue 
derived from licenses granted under the authority of the 
Provincial Legislature for the sale or the oarxying of arms. 
Their Lordships sk think that the right construction of the 
enactments does not lead to any such Inconvenient consequence". 
Then comes this critical sentence: "It appears to them that 
legislation of the kind referred to* though it might Interfere 
with the sale or use of an article Included in a license 
granted under sub-section 9. la not in Itself legislation upon 
or within the subjeot of that sub-section* and consequently 
is not by reason of it taken out of the general power of the 
Parliament of the Dominion"• 
VI3 COUNT HAL PANE:- That is a critical sentence whioh raises 

the principle. 
SIB JOHN SIMON:- Tea. I am thoroughly bearing in mind what 

we know now* that there are passages in Hussell v The Queen, 
perhaps even the actual application of it, which have been 
sometimes thought to be very doubtful. As my Lord HSldane 
says* the test on the construction of the statute is very 
property put there* the real test is: What is the subject in 
relation to whioh this law is passed* and thejjiroumstanoe that 
having passed it you Interfere with this* that ftatx or the other 
is in certain aspects very relevant; it is one of the misfor-
tunes of legislation that you have reaction other than what is 
expeoted. It is interesting to observe this — my learned 

33! 



E 

friend has been good enough to give me some of hia thunder 
one of the points whioh my Lord Haldane has been suggesting for 
the purpose of test exactly the point argued by Mr Benjamin In 
Bus sell • The Queen unsuooessfully. I might oall the attention 
of the other members of the Board to this. The point lord 
BAldane raised by way of dissuasion just now, not at all 
adopting it* about Provincial oriminal law, Is exactly the argu-
ment whioh was unsuccessfully advanced by'Mr Benjamin In Bus sell 
• The Queen. Let me read on page 840 of 7 Appeal Oases: "It 
was argued by Mr Benjamin that if the Aot related to oriminal 
law, it was provincial orlmlnal law, and he referred to sub-
section 16 of seotion 92, viz., 'The Imposition of any punish-
ment by fine, penalty, or imprisonment for enforcing any law of 
the province made In relation to any matter coming within any 
of the olasses of subjeots enumerated In this section*. Bo 
doubt this argument would be well founded if the prlnolpai matter 
of the Aot oould be brought within any of these olasses of 
subjeots; but as far as they hare yet gone, their Lordships 
fall to aee that this has been done**. 
VI30OTNT HALJ2ANB:- Z am with you on that. 
SIB JOHN SIMON:- I know your Lordship is. 
VISCOUNT HALHANB:- The question Is really: Is this provinwial 

or dominion? 
SIB JOHN SIMON:- That Is the whole point. Your Lordships 

on this point are not likely to disagree as to what the test Is. 
Of course I am only an advdoate here. 
VISCOUNT HALSANB:- I only refer to sub-seotion 15 of seotion 

92 as showing that legislation hy the Prowlnoe on that subject 
r i < i 

would not neoeasarlly be Incomplete for want of oxlmlnallty. 
SIB JOHN SIMON:- I take up the position before we oome to 

the general subjeot-matter or residuum business In seotion 91. 
My submission Is. you take seotion 91 and go through lta specific 
heads; then you take seotion 92 and go through its speolfio heads. 
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You observe what in faot was the criminal law and the field of 
orlninal law whioh Canada adopted by transfer when the Dominion 
was created; It Is unquestionably a body whioh lnoludes as 
lord Wrenbury said just now, the power to prohibit that form 
of aot Ion, dangerous it may be to the eommuAlty, whioh Is 
endeavouring to settle Industrial disputes by foroe whether it 
Is by strike or lookout. It Is one of the most Interesting 
things In the history of Industrial settlements, and most 
Interesting when one xeoalls that Mr Maokenzie King was then 
an official in the Ministry of labour and had, in an official 
character as a Departmental Investigator, something to do with 
it, and one understands his interest in it to-day. It was a 
very remarkable Idea seeing that modern conditions will not 
stand the perpetuation of the severe Criminal Code whioh some 
people held In the eighteenth oentuxy; with out modern community 
we cannot do It, but what we do Is this: The attempt to settle 
Industrial disputes by this form of combination In Bngland Is In 
the last degree Injurious to the publlo weal, let us begin by 
saying It shall be unlawful for any employer to declare a look-out 
or for any employee to go on strike, but do not let us say that 
that Is for ever, let us say that it Is to be so until this 
Inquiry lias been held, and this Board has reported. When we oome 
to the Inquiry a thing whioh Lord Dune din put at the outset of 
the oase whioh has to be oonsldered,where do we stand? I do not 
understand It to be auggested that It Is ultra vires the Dominion 
Parliament to say they will have an Inquiry, It la not ultra 
vixen, that Itself is not ultra vires in any view. The inquiry 
Is merely the oondition whioh has to be fulfilled before It 
beoomes lawful to strike. As a natter of faot our own body of 
Criminal law at this moment oontalns things not altogether 
unlike It. As your Lordship knows there are oertaln publlo 
servloes, gas-works are one, whe&as a matter of faot provisions 
are made to secure that there should not be a sudden goSg^off of 
the gaŝ  without a crime being committed. 

Sis 
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LOBB ATKINSON:- Lightning strikes? 
SIB JOHN SIMON;- Yes. To summarize this case, I could put 

It In three propositions by saying that a law in Canada whioh 
prohibited look-outs or strikes as a mtans of settling Industrial 
disputes, must be in relation to oriminal law, a lightning 
stride or a lightning look-out is & kind of strike or a kind of 
look-out of that sort, and the oonoluslon of the syllogism is 
this law whioh says, though you may legitimately strike or 
look-out, saving a lightning strike or a lightning look-out, the 
truth must be known first, and, therefore, within the toplo. 
LOBB ATKINSON;- I oannot help thinking if a man has a certain 

legal right to do a certain thing and you pass an Aot to say 
under oertain olroumstanoes it shall be a orlme to do that thing, 
you Interfere with his olYll,rlgbftt, and make it a orlme for him 
to exercise them in a particular way. 
SIB JOHN SIMON:- That is true, and I would agree to it; I 

think it la true that you Interfere, but none the less the olroum-
stanoe that you make even a new oriminal law will not prevent 
your regulation being in relation to a criminal matter. 
LOBB ATKINSON:- I think It is both; it is In relation to 

exerolslng his right in a way that Is oriminal. 
SIB JOHN 3BI0H:- Lord Atkinson follows this; The position is 

taken up that it is in relation to both, I mention the language 
at the end of seotlbn 91 Is that If it Is onoe established that 
the legislation is in relation to enumerated topios In seotion 91 
it is none the less within seotion 91 even though it Is also 
within an enumerated toplo In seotion 98, 
VISCOUNT HALBANB:- That surely oannot be quite right; there are 

many things within seotion 92 whioh touoh heads of seetlon 91 
"tfx-

and^whloh yet seotion 92 prevails. 
SIB JOHN SIMON:- I am using very oaxeful language. X am saying 

in relation to on both oooaslons. Would Lord Atkinson at any 
rate follow my referenoe? 

Siij-



VISCOUNT HAL DANE:- To olear it up, surely these words at the 
conclusion of seotlon 91 which were commented on very carefully 
in the oaae in 1896, simply mean that the whole of the subjects 
la section 92 are lnoludedr-aaA local matters heads in seotion 

/A 
91 are not to be construed as affecting them. 
SIB JOHN SIMON:- X am not discussing some vague and impossible 

hinterland. 
VISCOUNT HALDANE;- I am alarmed at that. 
3IB JOHN SIMON:- I am keeping very olose to the coast. 
VISCOUNT HALDANE:- But a olaim to the hinterland often gives 

rise to warfare though you are not going there. 
SIB JOHN SIMON:- Will Lord Atkinson look kindly at the Joint 

Appendix Statutes on page 2; my Lords know It well, I am afraid 
it la probably inscribed on your heart. 
LOBD ATKINSON:- We shall never forget it. 
313 JOHN SIMON:- "Any matter coming within any of the classes 

of subjects enumerated in this section". I am going to substi-
tute: "Any matter whioh la really in relation to the criminal law". 
VISCOUNT HALDANB:- It is a very material substitution. What does 

it oome within? 
SIB JOHN SIMON;- I am not making any assertion about this law, 

I am merely putting an argument. 
Visa ONUS HALDANE:- 1 quite follow It, but it is not the 

equivalent of the words. 
SIB 20HN SIMON:- If my Lord will forgive me, I am dealing with 

the observation of Lord Atkinson who said his present impression 
was these particular things oai&e within both. 
LOBD ATKINSON:- Every man has a right to fish in his own fresh 

water, but he must not use a particular instrument; the enaotment 
is passed to make that a orlme if he does that. 
SIB JOHN SIMON:- Tour Lordship ftaa my point. I want to say a 

word about the Board of Conneroe oaae whioh is quite fresh in ray 
memory. I had the honour to argue that oaae, and I found myself 
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on the aide which prevailed. I recognise that th« Board of 
Comae roe oast Is a oa»e whioh goes as far against me as any oast 
at present reported. The distinction, If I may say so, is a 
•try plain ont. The Board of Commtrot oast is in 1928, 1, 
Appeal Oases. 
LOBB ATEHI30NS- It is difficult to xeoonoile that with 

Baaaell v The Queen. 
VI300TJHT HiLBABS:- If you had not Ruaaell v The queen you would: 

he in a great difficulty notwithstanding your Ingenious argument 
of ts-day. Bute ell v The Queen is really your sheet anchor. 
3IH JOHN SIMON:- I am not throwing it over. I rather thought 

It must he considered in relation to this* and I want to submit 
a short argoment about the Board of Conmeroe oase. There, the 
first object was to prevent people who were in possession of goods, 
who owned goods* from exeroising one of the ordinary oivil rights 
of everybody who owns a piece of movable property* namely* of 
selling it. 
10BB ATKINSON:- At any prloe he could get. 
SIB JOHN SIMON:- That Is what it was, It was an unjustifiable 

interference, if I may use that rather dangerous substantive, with 
ooctracts, it was the first purpose of the Statute to legislate In 
relation to private rights,and therefore there la a very broad 
distinction between thok olasa of goad* ana what we appear to be 
dealing with here. I perfectly understand your lordship*a anxiety 
lest the present statute we are now diaeuasing should be found 
materially to touch or trench as it is said, upon "property and 
olvll rights". The right answer, as I vesture to submit, la 
that after all that la or may be a oonaequenoe, but the whole 
point la* not what la the oonaequenoe. but what la It at which the 
Statute la aiming* and if you have In the present instance a 
statute whioh la aiming at the establishment and preservation of 
public order, or at the prevention of a particularly dangerous 
kind of disturbance, at restricting at any rate the exerolae of 

Jzl 
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combination in order to settle Industrial disputes by foroe, it 
is nothing to the point to say, yes. but if you do those things, 
inoidentally you will touoh the oivil rights of A or of B whereas 
in the Board of Commerce oase that was the very thing whloh the 
Aot was aiming at. I can imagine my friends talking about 
forestalling and regratlng and all those old things. Your 
Lordships observe ths Board of Coegneroe oase went far beyond that, 
the law of forestalling and rsgx&tlng waa obsolete. The object 
was even if you had got the goods in your shop although you made 
no special arrangements to corner the market, you oould not sell 
them except on particular terms. 
LOBS ATKINSON:- That is & very old proposition} although a man 

might have money in his ohest he might not lend it at interest 
beyond a certain sum: he was allowed to get interest but not at 
a higher rate of Interest than was indicated^ 
3IB JOHN SIMON:- It would be an amazing thing to fit the book 

of Mosaic Codes into section 91 and seotlon 92. 
VISCOUNT HALDANS:- I have already pointed out the form of the 

Aot in question In this cast; it appears to recognise the right 
to enter into combination and to do certain things, and then to 
prohibit it if there is an inquiry ordered. It may be due to a 
vague state of mind on the part of the draftsman, or it may be 
he thought these Acts were all out of date in 1867. 
SIB JOHN SIMON:- There was a good deal that happened even as 

late as that in this country, and you get Mr Justice Stephen 
writing muob later than that. Then your Lordships observe about 
the Board of Ooaaeroe oase. in that oase your Lordships* judgment 
oonoedea some portions of what I have here. I will oall attention 
to a passage on the last page of the Judgment where, after empha-
sising the fact that this really was entrenching upon the 
Provincial power, your Lordship goes on to say: "It may well be 
that it la within the power of the Dominion Parliament to oall, 
for example, for statistical and other Information whioh may be 
valuable for guldanoe in questions affeotlng Canada as a whole". 
Let me build up a little. Let us suppose that is a permissible 
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action for the Dominion to take. Let ue suppose that by publish-
ing auoh information they really got publlo opinion to work. 
Suipoae they Mid: We axe going to have provided a precise inquiry 
in this oountzy. Nobody questions that Is within the competency 
of the Dominion. Now I get baok to my original argument: If 
therefore I am at liberty to treat what is the matter in dispute 
— this is putting an argument of s criminal law in the full 
sense of the Dominion - — the oiroumatanoe that it also provides, 
as Lord Dunedin pointed out, for Inquiry, I do not know that it 
Is quite statlatloal. but It Involves a detailed examination of 
the miroumatanoea, prices and wages, and all that sort of thing, 
and that Is supplemented by saying: You must produce your books, 
and you must show us this and that which Is incidental, and makes 
the whole thing stand as one consistent Code, If you are asked 
you would say that la a matter whioh Is In relation to a specified 
olass of criminal law, and therefore our argument Is this — I 

the ground Mr Dunoan has gone over 
have not gobs over/1 hope, though I am most deeply Indebted to 
It, and I include it — but I oan put my submission If any 
under four heads, and If your Lordships would allow me to leave 

the rest of the argument to my learned friend Mr Qiauson I shall 

be obliged especially as I feel that I am having a very apeolai 

Indulge no e at your Lordships' Board for which I am most grateful. 

VI3COUNT HALDANB:- It Is a most Important osse. 

Bx? 



SIR JOHN SIMONi It is, I should say when you contrast seotion 
91 and aeotion 92, this law la not in relation to any one of the 
16 olasses of subjects assigned to the Province. I do not went 
to repeat the argument, hut in order to determine that we have 
to reed section 91 as well aa seotion 92. When I aay that, I 
do not mean that onedmts one? a self up in a room with seotion 
92 and nothing-el^, but one reads eeotion 91,and aeotion 92, 
end oonsldera what light aeotlon 92 throws on section 91, and my 
argument le that as the result of that it does not really come 
within any one of the 16 enumerations in section 92. I submit, 
secondly, that if it did, which I altogether dispute, it would 
the more nearly come under the 16th* head, the last one, than 
any other, the head, "looal or private Nature In the Province". 
But it is not under that, because it is a thing whioh is in 
relation to and affects the body politic of the whole Dominion* 
Your Lordship remembers the passage in 1896 Appeal Cases, at 
pages 960 and 961* whioh puts it very Clearly* I will not 
break into an argument again, but what I meant was this. m 
the Attorney Oenoral for Ontario v Attorney General for the Dominion 
of Canada,Lord Watson says thisi "Their Lordships do not doubt 
that some matters,in their origin looal and provincial, might 
attain suoh dimensions as to affect the body politic of the 
Dominion, and to Justify the Canadian Parliament in passing lows 
for their regulation or abolition in the interests of the 
Dominion". In the same way, on the previous page, 360, referring 
to seotlone 91 and 92: "These enactments appear to their Lordahipe 
to indicate that the exeroise of leglelatlve power by the Parlia-
ment of Canada, in regard to all matters not enumerated in section 
91, ought to be atriotly confined to suoh matters as are 
unquestionably of Canadian interest and importance"• If your 
Lordships finally turn over to the Answers to the Questions, 
this was a oase where there were some questions put, the Answer 
to the third Question, on page 371, is; "k the absenoe of 
oonfllotlng legislation by the Parliament of Canada, their Lordships 
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•re of opinion that the provincial legislatures would have 
jurisdiction to that effeot if it were shown that the manufacture 
wee carried on under such olroumstenoea and oondltlone as to 
make its prohibition a merely local matter in the provlnoe". 
Therefore, I should submit, as a seoond proposition, Maa-V̂ fes 
vveBV&oiUAjaeAargwment —the merits of the argument oan be judged— 
that if indeed this did come within any olause and that it was 
in relation to that, aibfcootion in seotion 92, the one really 
would have been No. 16, and that is prevented by the evidence here, 
and the very powerful argument of my friend Mr Dunoan. Then, 
thirdly** I have given up my hypothesis against myself now -•! say 
if I ami right in saying that its pith and subatanoe is not in 
relation to 

LORD ATKINSON: What la it Sffeots the body polltlo of the 
whole Dominion. la it the evil legislated against, or the aot 
of the legislation. Must it be the evil legislated against ? 

SIR JOHN SIMON: I think so. Take temperance. The ground 
op whioh it la said you are not really trenohing upon property 
and civil rights, if you say you must set a standard for the 
people of thle Dominion which they will adopt if they think fit 
by looal optiofc, whioh will amount tap to prohibition, is exactly 
that, 

LORD SALVESEN: That is the illness that affeota the body 
. politic T 

SIR JOHN SIMON: That iB the lllneee that affects the body 
polltio, that is the plague. 

VISCOUNT ILALDANE: Suppose everybody in Ontario took to carrying 
/Ufa pwvfriwfl, they might turn it into an army. A 
SIR JOHN SIMON: They are not people of that sort, I should Mope 

and believe. Thirdly, I was going to put this* If my first 
proposition is rlgit, if it is in relation, it is one of the 16 
heads in seotion 92, and If it la not within the enumeration of 
seotion 92, then the Respondents must win whatever be the true 
head under eeotion 91, There I bring in the reflection that it 
la an interesting olroumstanoe that when you oome, as late as the 
year 1900, tOAp&mit^the Constitution for Australia, thla 
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particular thing has developed to auoh a point that the topic 
of national disputes is a topic whioh la enumerated In terms* 

VISCOUNT HALDANE: If It la not within aeotlon 92, you are 
within the general words, peace order and good government* 

SIR JOHN SIMON: Tea* I am going to say, lastly, In a aenae 
you may aay, I am assuming I have jumped the stile, and am now 
simply walking about in the meadow. If I aay it is not in relation 
to No* 16 in aeotlon 98, even then the Respondents must win, and, 
aa your Lordship said, they muat win without condescending 

? upon the putting of what particular head, and, finally, if I 
am aaked about the head, whioh is a perfeotly fair question to 
be put, I submit you have to consider criminal law} I am not 
in any way abandoning the argument of trade and commerce, but I 
see difficulties about that argument, of oouraei both those heads 
•ed special heads, before ever I oome to peaoe, order and good 
government, and consequently, if that course of reasoning ia 
right, by whatever road I roach the destination, I do reaoh 
the destination that the deoieion which was arrived at by the 
majority of the Appellate Court in Ontario la right and ought 
not to be reversed* My Lorda* I am extremely obliged to your 
Lordahlpa for allowing me to Intervene In this way* 

VISCOUNT HALDANE: It is a most reasonable request* 1 • • . • 
MB CLAUSON: May it please your Lordships* I appear with 

my learned friend Mr Vylie for the Attorney-General of Canada, 
and it la my duty to put the matter to your Lordships, and 
offer your Lordships any assistance I oan in the matter from 
the point of view of the Government* I have listened with great 
oare, and,your Lordships will forgive me if I say, admiration, 
to the arguments put before your Lordships by my friends Mr Duncan 
and Sir John Simon* I do not feel that anything I oould add now 
would really assist your Lordships, and I propose to confine 
myself to a very narrow compass. My Lorda, It Is my duty to 
tell your Lordships thia, that the Government of Canada attach 
greatjimportanoe to thla oaae from this point of view, it is a 
' ' • •• ">T • -Hi 7 ...•'.: •..: .: 
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point of view that may bo of asalstanoe to your Lordships, that 
this legislation was dealing with the mutual rights between 
employers and employees, the rights of one to strike against 
the other, and the rights of the other to lock-out the one; 
if that were all the legislation was dealing with, the position 
would be different, but at least I may say this, the view of 
the Government and the view I am Inatruoted to present to jour 
Lordships is this, that this legislation is legislation passed 
in the interests of a third party, namely, in the Interests of 
the State as a whole* It is not a question of saying to A* the 
employer, or to B* the employee: We are going to Interfere with 
you, we are going to deolde whether you,A. are right, or wrong, 
or you,B* ere right or wrong) that Is not the position. The 
whole of the legislation is to proteot the Interests of good 
government and order of the State and Interests of the 
ordinary oitisens against the results whioh will flow from A, end 
B. not settling their mutual iffsins In suoh a way as shall prevent 
disorder and disoomfort, Indeed, having regard to the reoent 
history of labour disputes In Canada, I should not be wrong, I 
think. If I used far stronger words than "disorder" and disoomfort" 
Your Lordships have heard from Mr Duncan what ooourred In 
Canada and what may ooour again* It is from that point of view 
that I am instructed to prevent the matter to your Lordships* 
I do not think, therefore, I should be assisting your Lordships 
if I tried to differentiate between the various heads under 
whioh, from the point of view of the Government, this legislation 
oan be Justified* I venture to submit to your Lordships that 
tha whole matter la summed up in this, as Sir John Simon put 
to your Lordshipsi The Appellants have got to show that this 
legislation is In a true sense legislation In relation to something 
whioh Is within the exoluslve provincial domain of legislation, 
and if they fall to do that, they fall on this appeal* X am 
not going to spend time In refining to your Lordships upon trade 
or commerce or criminal law, or peaoe, order and good government, 



it sufficea if the Appellants fall to bring themselves within 
the exclusive provincial power for the Respondents to succeed. 
Z sa muoh obliged to your Lordships for giving me this opportunity 
of adding a few words, and with that I propose to leave the matter 
in your Lordships' hands. 

MB STUART SEVAN: My Lords, at the close of the Respondsnte' 
arguments, it appears to me, in my submission in reply, I have 
to deal with two main points, the one point raised by my learned 
friend Mr Dunoan, which is this, ths main point raised by him 
which, as I understand it is this, that one has to regard the 
espeot of this legislation, and to see whether it deals with a 
Dominion-wide subject, or to see whether it falls within a 
Dominion-wide subject, or is merely a matter of local provincial 
concern and interest. The other matter that I shall have to 
deal with is my learned' friend Sir John Simon's argument, which 
t ekes the bold line that thie is primarily or essentially and 
altogether criminal law and nothing-else. Row perhaps it 
would be convenient that X should deal with that firat. X 
venture to think that tbe bold aubmisaion made by my learned friend 
ie actuated by the feeling that it is neoeasary In this appeal 
to distinguish the present case from the case of the Board of 
Commerce. 

VISCOUNT HALDANE: You have come now to what, to me, ia the 
greet difficulty in the caee. Sir John puts it that, looking 
at this Act, it is really an Act to repeal the Statute of 
Conspiracy. I suppose you answer: Looking at the Act, it Is 
an Aot restricting oivil rights on the face of it. Well, Sir 
John might answer: Really, whatever its form, it is an Aot to 
alter the law of conspiracy. X want light upon this. Can you 
say the law of conspiracy la all based upon civil righto, that 
part of the lav that we have to deal with anyhow, that the lew 
of conspiracy la, you are not to oomblnc to do what would be 
en assertion in the oase of the individual, of a oivil right, 
a combination or conspiracy within the law that comes in and makes 
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that legal* If .therefore, you take away the civil right, it 
la combination cr oonapireoy within the law* You say they 
cone In and make that law, and, therefore, take away the olvll 
right, not by adding to the law of conspireoy, but, you aey, you 
only do It by taking away the olvll right* 

MR STUART BEVAHI If you please. 
LORD DUNEDIN: I have sent for the Report of the Commission 

on whioh I eat, and there is a special heading dealing with the 
law of conspiracy in the first three lines of the Report, which 
wee.vritten by myself, and oonourred in by the others* "The 
subject of the law of ooneplraoy la peculiarly involved, and it 
la perfectly impossible to reoonolle the opinion and dlota whioh 
have been pronounced by Judges and writers and authors on the . 
matter". 

MR STUART BEVAH: Fortunately we are relieved from entering 
Into any elaborate submission es to the law of conspiracy, because 
my easo la that thla statute goes far outside and beyond oonaplraoy, 
whatever view may be taken aa to what ooneplraoy is In law. 

VISCOUNT HALDANE: Yes. I think It is very Important that you 
should olear our minds upon that aubjeot. I have had some 
difficulty over the queetlon. Perhaps if it is oonvenlent to you, 
you could take this stage first in your reply. 

MR STUART BEVAN: If your Lordship pleases, I should be very 
glad to do that. It is perhaps not unimportant to remark that 
in this amendment of the orlmlnal law, as It is presented by 
my learned friend, Sir John Simon, it ia not until the 66th. 
eedtion of the Statute ie resohed, that there la any referenoe 
to any offence or penalty, or anythtng-elee. 

VISCOUNT HALDANE: There la nothing about conspiracy in the 
earlf words. It simply takee away the olvll right of an 
employer to declare a look-out, or of an employee to go on strike. 

MR STUART SEVAN: Yes. 
VISCOUNT HALDANE: Take the simple oase of a striker, all he 

does Is to say: I will not work; it does not matter whether aî r 
% 



a . . 

workers asy the aame or not* What this Aot saye is, You ere not 
to exerolse that olvll right, which la not touched by the law 
of conspiracy. 

LORD ATKINSON: One employer might look-out.• 
ilR STUART BEVANi Yea. 
LORD ATKINSON: One man oannot conspire* 
VISCOUNT HALDANE: No, he can go on strike, he can look-out or 

go on IH± atrike, and it may be very serious. If I am e watoh-
maker, and my beat employee, the man who adjusts the main springs 
goes on atrike, I oannot make any watohea and there may be nobody-
elae who can* 

MR STUART SEVAN: The aeotions in question, aeotion 56 onwards, 
are not limited to providing for penalties In the case of a look-out 
and atrike alone, the penalties go to matters outside strikes 
and look-outs altogether, as I shall endeavour to show your Lord-
ship a in a moment* When we look at the Aot itself, this 

amendment: of the Crimlnil law or addition^ to the Criminal 

law of Canada, one finds on page 11 it is: "An Aot to aid in 

the Prevention and Settlement of Strikes and Lookouts In Mines 

and Industries connected with Public Utilities". 
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That is specified to bo the subject of the Aot, and the first 
B5 sections deal entirely with the creation of a Board, the 
functions and powers of the Board,and the manner in which 
the appointment of the Board may be called for, and there is 
nothing in all that deals with the law of conspiracy, or 
deals with strikes or lookouts in any way except the -defini-
tion seotion on page IS (t) and fg). 

LORD SALVESBN:- I was looking at strike as defined there, 
it eays: "The cessation of work by a body of employees acting 
in combination*. 

Mr STUART BBVAN:- Yes. 
LORD SALVBSBH:- SO that that would exoiude the idea of a 

single person going on strike. 
Mr 8TUART BBVAN: - Certainly; but I am going to endeavour 

to satisfy your Lordship in a moment that when one looks at 
seetlon 57 and section 7 of thla Aot, the provisions in that 
seotion go outside strikes and lookouts and deal with disputes, 

LORD ATKINSON:- A lookout may be done by one man, and the 
definition of It means: « A closing of a plaoe of employment , 
or a suspension of work , or a refusal by an employer to con-
tinue to employ any number of his employees in consequence of 
a dispute, dons with a view to compelling hie employees , or 
to aid another employer In compelling hie employees, to aooept 
terns of employment*. One man can look out. 

Mr STUART BEVAN:- One man oan lock out. 
LORD SALVE SEN:- But ho must do it in order to aid another. 
Mr STUARi BRIAN:- Yes, he must do it wit ̂ulterior purpose. 
VI800UNT HALDANE:- He is entitled to oloso his shop if he 

finds he cannot make it pay. It Is disjunctive "Compelling his 
employees or to aid another employer"• 

LORD SALVBSBH:- That I quite agree. 
LORD ATKINSON:- It is quite legitimate to eay I must doorcase 

your wages, if you do not agree to that I will lookout. 
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Mr 8TUART BE VAN:- Yes. This Aot does not declare, I think 
this is a point that ought to ho emphasised, a strike or look-
out is illegal; a strike or lookout is perfectly legal, 

LORD ATKINSON:- The great object is conciliation and 
agreement. 

Mr STUART SEVAN:- Tee. 
LORD ATKINSON:- And you are not to endanger that by, while 

negotiation proceedings are pending, either looking out or 
etAlklng, 

Mr STUART BEVAN:- Yea, ay Lord, and the moment the Board has 
net and has failed to gat the parties to a dispute to agree, 
and the soman t it has i a sued its report stating the facts and 
oiroumstanoas of the dispute, the strike or lockout ean go on 
merrily and the law oannot prevent them. 

LORD DUNBDIN:- If you take sir John's argument as I under-
stand it, they did not need to aay that a strike was illegal 
because it wae Illegal at Ocamon Law. 

Mr STUART BEVAN:- I ought to tell your Lordship ay learned 
friend has been good enough to look into this matter and there 
la another Statute, 

LORD ATKINSON:- It is not to prohibit absolutely either 
etrikee or lookouts, but to prohibit strik*nfl̂ ©r looking out 
while proceedings are pending, 

LORD DUNBDIN:- That la this Act. sir John's point was you 
did not noed to say that a strike or look7out waa illegal, 
it waa illegal at coamon Law. 

VI800UNT HALDANE:- The whole idea wae oriminal law therefore. 
LORD DUNEDIN:- To test that by the third section of the Aot 

of 1875 it says: "An agreement or combine Hon by two or acre 
parsons to do or procure to be done any aot in contemplation 
or furtheranoe of a trade dispute between employers and workmen 
shall not bo lndiotablo as a conspiracy if suoh aot oommltted 
by one person wpuld not be punishable as a crime*. 



That altered the law* Before that Aot It was punishable as a 
crime. Sir John's view, as I understand, is that inasmuch as 
the Aot of 1875 did not apply to Canada It was the old Comma! 
Law* 

Mr STUART BBVAN:- I ought to tell your Lordship ay friend 
has looked into It and has found that there was in 1878 a 
Trade Unions Aot passed by the Dominion of Canada. I think 
your Lordships ought to know karat this* whether it assists my • • 
argument or not. 

VISCOUNT HALDANE:- certainly we ought to know it. 
Mr STUART BBVAN:- It is the Trade Unions Aot of 1878. This 

followed the 1871 Aot, it ia 55 Victoria, Chapter 50, Than 
for the purpose of your Lordships note it is in the Revised 
Statutes for Canada of 1906, 
VISCOUNT HALDANB:- You mean It is reprinted? 
Mr STUART BBVAN:- Yes, it is the Revised statutes, Chapter 

151, Seotion 1. 
VISCOUNT HALDANB:- We had hotter have it in 55 Victoria . 
Mr STUART BBVAN:- It is altered I am told in some respects. 
VISCOUNT HALDANB:- We will take the 1878 foma as it was. 
LCRD SALVE SEN:- I understand you have to consider the law aa 

in 1867, and it was the Gammon Law that combination was an 
illegal thing. 

Mr STUART BEVAN:- H i In my submission that construction 
oannot be given to sections 91 and 98. 

VISCOUNT HALDANB:- Suppose It was so. Suppose that in 1867 
strikes were included In illegal oonsplraolea, then oame 1878 
which may or may not have altered that, but when you legislate 
in 1907 under the Lemleux Aot,strikes you say| were no longer 
part of that law. 

Mr STUART BBVAN:- Yea, it ia quite irrelevant to oonaider 
what powers there are under seotion $ that go baok to 1867. 

LOBD SALVBSBN:- The Aot you refer to waa a Dominion aot 
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which mad© strikes legal in the Oomnon Law as in England, 

Mr STUARf B1VAH:- It follows substantially, If not strictly 

the Aot of 1871, 

LORD IWNRDIN:- Is not this double-edged to you; if the 

Dominion did legislate as against strikes in 1878 that showed 

that really the topic of strlftea fell under the Criminal 

Law otherwise they could not do it. 
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IJ 1 Pt 4 

MR STUART BEVAN:- I appreciated the risk that I ran of that 
oritioiam being levelled against me, aad I propose to deal with 
it. If I may. 
LORD DUNEBIN:- It did not require any great Ingenuity on mya 

part to see it. 
MB STUART BEVAH:- It Is a point I quite appreciate. 
LORD ATKINSON)- It took away from Trade Unions some of the 

elements that the Aot of 1871 did in England. 
MB STUART BEYAN:- It substantially followed it. 
VISCOUNT B&LBANE:- It says: "This Aot may be oited as the 

Trade Unions Aot, 1872". 
MB STUART BBVAN:- May I read the heading: "Criminal law 

Amended", we rely upon that. Then there follow five eeotlons 
dealing with the amendment of the Criminal law. 
7I300UHT HALDANE:- Ue must go through them; It la a very 

oritloAl point for you. 
MB STUART BEVAH:- Yea. seotion 2 says: "The purposes of 

any trade union shall not, by reason merely that they ard In 
restraint of trade, be deemed to be unlawful, so,as to render 
any member of suoh trade union liable to orlmlnal prosecution 
for ooneplraoy or otherwise". 
LORN ATKINSON:- That le the purpose of the enactment? 
MR STUART BBVAN:- Yes. Then section 3: "The purposes of any 

trade union shall not, by reason merely that they axe In restraint 
of trade, be unlawful so as to render void or voidable any agree-
ment or trust", identical with this Is seotion 74 of the Aot of 
1871. 
VISCOUNT HALDANB:- Is there anything else there? 
MR STUART B5YAN:- No, that is all we get there. Then we get th 

seotion 6 whioh is headed "Registration of Trade Unions" and those 
seotlons go down to and inolude seotlonJ2- Then section 13 onwards 
"Registry of Trade Unions". I have not had an opportunity of 
reading the whole Aot through and comparing It with the Aot of 
1871, but I think I em oorreot In saying substantially you will 
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find it Is the same enactment as our own Aot of 1671. it will 
be said against me at oooe as was indicated by Lord Dunedin, 
son* at any rate of these provisions are headed "Criminal law 
amended", but some of these provisions might well be said in 
one aspeot to Interfere with olvll rights within the Province• 
the provision for instanoe as to registration of Trade Unions, 
or even the earlier provision under seotion 4: "Nothing is this 
lot shall enable any oourt to entertain any legal prooeedlng 
instituted with the object of directly enforcing or recovering 
damages for the breaoh of any of the following agreements", whioh 
are specified". All those matters It may be said, If my 
argument In the present osse is right, oreate a difficulty, but 
my Lord my answer to it Is that it may very wall be, I do not 
know whather the natter has ever been considered, at all events 
it has never oome before this Oourt,that some of these provisions 
In the Trade Unions Aot of 1878 upon inquiry and investigation 
and argument might well be deolared to be outside the power of 
the Dominion Government. 
VISCOUNT HALDAHS: Let us see what the Act really does; Its 

primary purpose is to deolare that the purposes of a Trade Union 
are not simply because they are In restraint of trade, to be any 
more unlawful. 
LOBD LUNKMN:- May I remind you, and Lord Atkinson partloularly 

you have already oalled attention to the faot that this Canadian 
Aot of 1872 In just a repetition of the Aot of 1871. 
VISCOUNT HAL BANS:- That is so. 
LOHB BUNS DIN:- That was found to be an Unfortunate Aot in this 

country, and had not effected the purpose wanted. 
VISCOUNT HALDANE:- It did not go far enough. 
LOBD DUNE BIN:- In the Gas Stokers' case it was held that the 

provisions of the Aot of 1871 had not in faot effeoted the oommon 
law of oonsplraoy for whioh an indlotment would still lie; there-
fore it was that we have the Aot of 1675; Therefore Z am only 
doing justloe to 31r John Simon; if he were he would say this Aot 



of 1872 had not affeoted his statement that at common law the 
thing would still be Illegal. 
VISCOUNT HAL DANE:- Yea, hut Trade Unions war* no longer found 

to ha illegal. 
MB STUABT BNVAN:- There was the Aot of 1871 and the amending 

Aot of 1875, ana again speaking withdut having an opportunity 
of comparing the two, I think some of the provisions at any rate 
of the Aot of 1675 are to be found set out In the Canadian lot 
of 1906, the Bevised Statutes? Chapter 131, seotion 1. 
VISCOUNT HAIBAUE:- Was the lemieux Act directed to the law 

of oonsplraoy, or for another purpose? 
LORD ATKINSON:- I suppose it was brought into confirmation 

with the Aot of 1875. 
MB STUART BE VAN:- I think your lordship will find the Aot of' 

1906 brought the matter In line with the English legislation. V 
' • 

VISCOUNT HAL BANE:- The Lemieux Aot is purporting to deal | 
with something whioh was treated, rightly or wrongly, as being ?"'*•'' 
lawful, and it waa declared not to be lawful if a Board was set 
up. 
MB STUART BBVAN:- Strikes and look-outs were lawful after 

l i/v» passing of the Aot of 1872. At ths time of the Lemltux Aot M & l 
they were lawful; there was nothing illegal about them. 
VISCOUNT HAINANB:- I want to be quite sure. Strikes had bees 

legalised by the Aot of 1872. The words of the Lemieux Aot go 
rather further, they deal with various matters, but they desl 
with them on this peculiar footing, they are all treated as [ ' 
lawful, and it is a restricting Aot, it is not altering the- ' V -."r„ j 
orirainal law, but rather enaoting the oriminal law? '/ 
MB STUART SEVAN:- Yes. ./t-
VISCOUNT HALBAHB:- It does it by reference to-olvll rights, I 

and then adding penalties for violation of the new restrictions? 
MR STUART SEVAN:- Yes. The Aot is not oonflned to the ; / / 

position of regulating or suspending the right to strike or to 
look-out, it goes fax beyond that in my submission when one looks 
at the terms of seotion 57. 



LORD ATKINSON:- It says strikes and look-outs shall not ha 
indulged in pending the decision of the Oonolllatlon Board. 
VISCOUNT HALDANE:- It seem to me to assume you are legally 

entitled to Btrlke or look-out. but for a period you are not to 
do It. It Is a new offence oreated. 
LOBS ATKINSON:- It qualifies the general words. 
MR STUART BBVAN:- The argument put forward against us is 

this: That all the Aot does la to deal with the subjeot of 
criminal law at the time of the passing of the British North 
America Aot. when one looks at seotion 57 one sees It goes 
far outside criminal matters at the date of the British North 
jftmexloa Aot. I want to make that good. 
LCBD DUNEDIH:- I do not find In the Statute you refer me to 

anything corresponding to seotion 3 of the Aot of 1875? 
MR STUART BBVAN:- My friend, Mr Dunoan. Is very familiar with: 

the Statute and he Is good enough to find it for me. It Is 
seotion 38 at the end of Ohapter 185. 
LORD NUHNBIN:- Pardon me, that is a perfectly different thing. 

It Is In restraint of trade. The third seotion of the Aot of 
1875 was not that at all, It was this: nAn agreement or combina-
tion by two or more persona to do or procure to be done any aot 
In contemplation or furtheranoe of a trade dispute between 
employers and workmen shall nbt be lndlotable as a oonsplraoy if 
suoh aot committed by one person would not be punishable as a 
crime". That is a perfectly different thing from the difficulty 
that arises from a Trade Union being an illegal body in restraint 
of trade. 
MR STUART BBVAN:- I will see if I oan find anything else. 
VI3COUNT HALDANE:- What is seotion 38? 
MR STUART BBVAN:- "The purposes of any trade Union shell not, 

by reason merely that they are in restraint of trade, be deemed 
to be unlawful". 
VISCOUNT HALDANE:- That is Trade Unions. 
MB STUART BBVAN:- Looking through it with the asslstanoe of 

?y learned friend, Mr lunoan. I do not see that seotion 3 enacts 
it. 



LORE BUBBBXH:- X am sorry to reiterate it, and I am oaly doing 
it in the absence of Sir John Simon; X do not wantjHo plead the 
oase against you; I am doing his argument a little justloe, X 
think he would atill say at common law still these aots are 
illegal. 
VISCOUNT HALBAHB:- X would like to be sure there is no other 

t Canadian statute t" * '" 'bis point that has emerged. Has it 
been considered? 
MR STUART BEVAN:- Hr Geoffrey lawrenoe has just handed me the 

Oriminal Oodc whioh deala with offences oonncoted with trade 
and a breach of oontraot. It is aeotlon 496: "A oonsplraoy in 
restaalnt of trade is an agreement between two or more persons 
to do or procure to be done any unlawful aot in restraint of 
trade*. Then section 497: "The purposes of a trade union are 
not, by reason merely that they are in restraint of trade, 
unlawful within the meaning of the last preceding section". That 
is the Act of 1871. 
VISCOUNT HA1BAHB:- There is nothing else in the Original 

Code. 
MR STUART BBVAN:- NO, my Lord. 
VISCOUUT HALBANE:- They were watohlng so olosely in Canada 

these changes that took plaoe here that X am surprised they did 
not pass legislation. 
MB QLAUSON:- My learned friend, Hr Buno&h, has prepared for 

the assistance of all of us a very oareful note traolng the whole 
of the Trade Union legislation; I think he did refer to some 
of it in his address fo your Lordship, and if your Lordship would 
like to he furnished with particulars of all the Aots we oan 
easily do it. 
VISOOUNT HAL BANE:- We would like very muoh to know one thing, 

Mr Bunoan will be able to tell us whether there is anything clthe: 
in the Oriminal Code or in any other statute which enaoted what 
corresponded to section 3 of the Aot of 1875 here, that what is 
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Illegal If done by a number of people la not to be Illegal If 
It oould be done by one of then. 
MB DUNCAN:- May I look that up? 
VISC<XJIJT HALDAHK:- Yea, If you please* looiqilt up from your 

note and tell us later. 
MB STUABT BBVAN:- I em sorry I have not had an opportunity 

of putting myself In a position to assist your Lordships; till 
my learned friend* Sir John Simon, took this point about 
criminal law it did not ooour to one. 
VISCOUNT HAL DA TO:- The other point is: What does the Lemleuz 

Aot really do* does it do anything else but restrict what were 
assumed to be things people were entitled to do? 
MB STUABT SEVAN;- In my submission the Lemieux Aot goes far 

outside strikes and look-outs* very far outside matters which 
at the time of the passing of the British North Amerioa Act were 
the subjeot matter of criminal law. It all turns on sections 
56 and 57,whioh are to be found on page 22 of the Joint Appendix 
seotion 56 in terms deals with strikes and look-outs: "It shall 
be unlawful for any enployer to deolare or cause a look-out* or 
for any employes to go on strike, on aooount of any dispute 
prior to or during a reference of such dispute to a Board of 
Conciliation and Investlg&tlbn under the provisions of this Act". 
I need not rsad the rest of It, It deals with nothing but 
strikes* lookouts and the suspension of the right to declare 
either the one or the other. 
LOBS ATKINSON:- Striking or locking out Is a orlme, and that 

says you must not commit it. 
VISCOUNT HASSANS:- If there is a Board. If the draftsman had 

thought it was illegel without anything of the sort happening 
one wonders why h« did not say so. 
MB S3JABT BEVAN:- At that /ate In my submission, the date of 

this Aot* neither a strike nor a lookout was Illegal; It was 
legal a^ the date of the Lemleux Aot In virtue of the Canadian 
Trade Union legislation. 
LOBS ATKINSON:- The earlier legislation took away the 



criminal element of oomblnatlon? 
MB STUABT BEVAN:- Yes, and therefore when the Lemieux Aot was 

passed strikes sad lookouts were perfectly legal. 
VISCOUNT HAL BANS:- All that remalaed was that the flsa Stokers 

strike was contrary to the oozsson law of Bngland. 
LOHB SALVB8EN:- If It was competent for the Dominion Parlia-

ment to itix declare a thing that had previously been illegal 
to be legal, would vne not have thought It equally competent 
for the Parliament to reverse the process, as you say they have 
done In parts. 
MB STUABT SEVAN:- I have not considered It, but it might 

very well be that If they passed an Aot to amend the Trade Unions 
Aot, to amend the oriminal law, whioh was the declared purpose 
of part of the Trade Unions Aot,it might very well be, but that 
oould be done in two sections, you would not^have provisions 
In seotlons 56 and 57 of an Aot whioh In 55 seotions dealt with 
interferenoe of olvll rights. 
VISCOUNT HALDAHS:- Lord Salve sen Is putting this: That If 

they oould do one thing, why oannot they do the converse thing, 
why shduld not they declare something that was legal to be 
Illegal, asd annex penalties to it? 
LOHB SALVBSIN:- Yes. 
VISCOUNT HALBAIB:- Supose, whioh Is Very remote from this saae, 

that they had passed an Aot that it was to be unlawful for anybody 
to own land in the Province of Ontario, you might say In pith 
and substance you are Interfering with the right to own land In 
Ontario, whioh Is a olvll right. 
LOBD SALVE SEN:- I suggest that olvll rights rauBt be oonstraed 

as having reference to the olvll rights existing In 1867, ndt to 
any olvll rights that may oome into existence as a resalt of 
the Dominion Parliament legislation thereafter. 
VISCOUNT HALDANE:- That would oarry you very very far; mast not 

It he whenever you legislate under seotion 91 you mast look at 
the state of the law as It is then and sec what are the olvll 
rights? 
LOBD SILVBSEN:- It may be so. 



\ MR STUART BEVAN: Your Lordship will appreciate that since 
18/67, the provincial legislatures may have created all sorte of v 
new oivil rights, and may have out away oivil rights altogether 
that existed In 1867. 

LORD ATKINSON: When you take the Act of 1906, are not you 
to look at all the legislation that has gone on and consider and 
see how it has left the question of lookouts and strikes* 

LORD DUNEDJN: I cannot take from you what you said a moment 
ago, it may be right or wrong, you calmly assented to Lord 
Atkinson's oonolusion andjgou have no business to do MM it; you 
ssld strikes and lookouts were legal at the time of the Îrajrfaux 
Aot* Lord Atkinson then brought to your notioe what had been 
done in 1871 and 1875 in this country, but that legislation did 
not apply to Canada* I have yet to see in blaok and white how 
it is that atrikes and lookouts were legal in Canada even In 
1906. 

MR STUART BEVAN: May I endeavour to show your Lordship 7 
LORD ATKINSON: The Canadian A;ot blotted out the orlmlnal 

element of restraint of trade. 
LORD DUNEDIN: Of Trade Unionism. A strike or » lockout 

was illegal as a strike or a lookout in England, quite apart from 
a Trade Union. 

MR STBMRT BEVAN: I am not' reading the Aot of 1872, the 
Canadian Aot. "The purposes of any Trade Union shall not, by reason 
merely that they are in restraint of trade, be deemed to be unlawful 
ao aa to render any member of auoh Trade Union liable to orimlnal 
prosecution for oonapiraoy or otherwise". 

LORD DUNEDIN: What has that to do with the question put to 
you ? 
MR STUART BEVAN: I would submit that a strike is In restraint 

of trade and a lookout is in restraint of trade. 
VISCOUNT HALDANE: These are not Trade Union matters; they 

may be, but they are not neoessarlly. 
MR STUART BEVAN: Not here. 
VISCOUNT HALDANE: The amn-mtnUm** 8 8 ?S k e r 8 proeeouted aa 



V jsembera of a Trade Union* 
I MB STUART BE VAN: My learned friend refers tne again to the 
Criminal Code In the Revised Statutes of 1908, Chapter 146, at 
section 498, which may provide the answer* I am sorry I have 
not had an opportunity of looking Into this* Seotion 498 says: 
"Every one Is guilty of an indlotable offence and liable to a 
penalty not exceeding four thousand dollars and not less than 
two hundred dollars, or to two years' Imprisonment, or, If a 
corporation. Is liable to a penalty not exoeedlng ten thousand 
dollars, and not less than one thousand dollars, who conspires, 
combinea, agrees or arranges with any other person, or with any 
railway, steamship, steamboat or transportation company,—(a)to 
unduly limit the facilities for transporting, produolng, 
manufacturing, supplying, storing or dealing In any artlole or 
commodity whioh may be a subject of trade or oommerce; or, (b) 
to restrain or Injure trade or oommeroe In relation to any suoh 
srtlole 

or eommodAty; or,(o) to unduly prevont, limit, or lessen 
the roanufaoture or production of any euoh artlole or oommodlty, 
or to unreasonably enhanoe the prloe thereof; or(d) to unduly 
prevent or lessen competition in the production, manufacture, pur-
chase, barter, sale, transportation or supply of any suoh artiole 
or ooomodlty, or in the price of Insurance upon parson or 
property* 2. Nothing in this seotion shall be oonstrued to apply 
to combinations of workmen or employees for their own reasonable 
protection aa auoh workmen or employees". 

LORD CUNEDIN: That Is no answer, Seotion 498, whioh you 
have just read, makes a new offenoe in certain heads, and then 
says: As regards this new offenoe, so and so* 

MR STUART BEVAH: It seems to reoognlse that combinations of 
workmen for their own reasonable proteotlon Is a thing perfectly 
legal,that is as far as I oan go at the moment* 

LORD DUNEDIN: You are taken at a great disadvantage on that, 
X am not oomplalnlng, beoause this argument of Sir John Simon's 
was quite new, and there la not a trace of It In the judgments 3(^8 



In the Oourt below, end, as I said, you are at a great disadvantage; 
do not think I do not sympathise with you, because I do, but that 
does not enable me to swallow, because you are at a disadvantage, 
something that does not satisfy me. 

MR STUART BEVAN: I may have an opportunity later of seeing 
if the section of the 1875 Act finds its way into any Canadian 
legislation. May I say that in my submission tbe considerations 
with regard to the laey of conspiracy, the position of strikes 
and lockouts, is wholly irrelevant to the discussion In this 
case. If I am right upon that, that absolved me from the 
necessity of investigating the matter with regard to this later 
point that has been taken against me. Now my ground for 
submitting that is to be found in section 57 of the Indfaatrial 
Disputes Aot. Will your Lordships be good enough to look at It, 
that is seotion 57 of the Limesux Act. It goes further, in my 
submission, than dealing with strikes and lookouts, which, 
aooordlng to the other side, were matters of oriminal law at the 
time of the passing of the British North Amerioa Act. It says: 
"Employers and employees shall give at least 30 days' notice of 
any intended ohange", this has been altered on page 30 by the 
amending Aot, aeotlon 57, and I had better read the amendment. 
"Employers and employees shall give at least 30 days' notioe 
of an intended ohange affecting conditions of employment with 
respect to wages or hours"• Now, stopping there for a moment, 
that deals with all oases, it pisoes every employer and employees 
under this obligation to give 30 days' notice, irrespective of 
the fact SB to whether(s rtlke or lookout is in contemplation or 
not; it is a very wide invasion of the oivil rights of an employer 
or employee. 

VISCOUNT HALDANE: I wish you would not go so fast; I want to 
see this, there may be nothing in it, but I want to see what 
the provisions of seotion 68 say. It is drawn In suoh a way 
as to require oareful consideration: "Provided also that, exoept 
where the parties have entered into an agreement under Seotion 62 
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of this Aot, nothing in this Aot shall be held to restrain any 
employer from declaring a lookout, or any employee from going on 
strike in respect of any dispute whioh has been duly referred to 
a Board and whioh has been dealt with under seotion 24 or 25 of 
this Aot, or in respeot of any dispute whioh has been the subjeot 
of a reference under the provisions oonoernlnjr̂ railway disputes 
in the Conciliation and Labour Aot". Does not/ that make it 
lawful, by implication, for employers to deolare lookouts and 
for employeea to go on strike ? 

MR STUART BEVAN: I should have submitted so. 
VISCOUNT HALDANE: It la very important. It le in the form 

of a proviso. It looks rather as if it did. 
MR STUART BEVAN: It seems to recognise that there le legislation 

somewhere* I may be able to find it, or there may be none. 
VISCOUNT HALDANE:It may be the draughtsman thought it was 

all that was neeessary to put in that proviso} you see what I 
mean, Lord Dunedln ? 

LORD DUNEDIN: I see the point. 
VISCOUNT HALDANEA I daresay It le so unless this is drawn on 

the footing that they were getting rid of what was seotion 3 
of the Aot of 1875 in England in respeot of strikes and lookouts 
anyhow* 

MR STUART BEVAN: Yes. 
VISCOUNT HALDANE: It looks to me like a proviso saying that 

the common law of England le not to affeot this ? 
MR STUART BEVAN: If I am right about seotion 57, it beoomes 

really Irrelevant to oonaider the law as to strikes end lookouts, 
oonsplraoy and sojforth* Might I go to page 30* 

VISCOUNT HALDANE: Seotion 57 egaIn looks to me as if the 
draughtsman was assuming there he had said, or thought it was 
the law without even having said it, that it was perfeotly lawful 
to strike or look-out* 

MR STUART BEVAN: Yes, it does* 
VISCOUNT HALDANE: The lookout Is only one thing contrary to 
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to the provisions 08 this Aot, a strike must be oontrary to the 
provisions of this Aot. 

MR STUART BEVAN: That Is another observation to be made upon 
it. 

LORD DUNEDIN: It is deolarlng a lookout or going on strike 
after there has been a Board. ' > 

MR STUART BEVAN: If strikes and lookouts were illegal, one 
wonders what the necessity was for this particular piece of 
legislation or any legislation. 

LORD DUNEDIN: Lord Haldane'e point is against you there. 
MR STUART BEVAN: Nowhere in the evldenoe la it suggested 

that there was any power of dealing with strikes or lookouts 
aa being illegal combinations, 

VISCOUNT RALDANE: We ought to be perfectly 0lear about 
this. The first provision is important: "Provided that nothing 
in thlB Aot ehall prohibit the suspension or dieoontlnuanoe 
of Any Industry or of the working of any persons therein for any 
oause not constituting a lookout or strike". 

LORD DUNEDIN: It does not stop a man who sBys: I am going to 
shut up business beoause I do not want to go on. 

VISCOUNT HAIDANE: Or: I will not work for you any more, the 
workman may say. The proviso says, except where they have 
entered Into an agreement; they may lookout or strike exoept 
where they have entered Into an agreement under section 62; le 
that an agreement to agree to a Board ? 

MR STUART BEVAN: Seotion 62 is an agreement to be bound by 
the recommendations of the Board. 

VISCOUNT HALDANE: What is the other provision ? 
MR STUART BEVAN: Seotlone 24 and 25 are the Report of the 

Board. 
VISCOUNT HALD\NE: Very sell. Then it says that provided 

that, except where they have entered Into an agreement whioh la 
to bind them in this way, nothing in the Act is to be held to 
restrain a lookout or strike ? 

MR STUART SEVAN: Yes. 
Jil 



VISCOUNT HALDANE: It is quite true it le only negative there. 
LORD ATKINSON: They nay settle a strike or lookout under 

56, tout not If the strikers say: We will go on with it contrary 
to the agreement* That Is the only kind of strike or lookout 
as far as I can see* 

LORD DUNEDIN: If you had had this agreement and had gone 
before the Board and the Board made their report, then after tfatt 
has all been done and it is hoped it will be settled up, it it 
has not, you may go on to strike or lookout ? 

MR STUART SEVAN: Yes, and the Statute only recognises or gives 
the right after the expiration of that period and the happening 
of those events, to cause a strike or lookout. 

VISCOUNT HALDANE: It makes a criminal provision: if you vl&late 
the exceptions, that Is to a ay, the exceptions under 62, or under 
the Board Aot. 

LORD DUNEDIN: It makea a orimlnal provision if you, BO to speak, 
strike too soon or lookout too eoon, 

MR STUART BEVAN: Yes. 
VISCOUNT HALDANE: If you violate what is ensoted In reopeot 

of elvll rights. 
MR STUART BEVAN: A question then arises whether the seotion 

constitutes a orlme by then participating In a strike o\̂ r lookout. \ 
There is no power of imprisonment, it 1b simply a fine* It may 
be this does hot oome within orimlnal law In the true sense of 
the word "criminal" at all* For the mftsent I am not dealing with 
that* I am assuming that all my learned friend has urged against 
me as to strikes and lookouts being illegal at the date of the 
passing of the Aot in 1867 is irrelevant to this matter, and 
I will deal with that later* My first point la this, that the 
Aot, by seotion 67, deals with things other than strikes and 
lookouts, and oannot be justified as being orimlnal law, beoause 
It deals with things that never have been and never could be 
within the meaning of orlminal law* 



VISCOUNT HAIDANE: Let me get your first point. 

MR STUART BEVANI My first point is that this law does not 

ooas within seotion 91, enumeration 27, beoauoe it deals with 

matters outside the oriminal Ian altogether* 

VISCOUNT HALDANE: That is the point you have just been 

making* 

MR STUART BEVAN: Xes. I want to make it good by 

referring 10 terms to the language of aeotion 57* 

(Adjourned for > short time ). 
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MR STUART BEVAN: Your Lordship will remember that under seotion 2 

of the Lemieux Aot on page 17 : "Any dispute may be referred to 
a Board by application In that behalf made in due form by any 

the 
party theretojprovided that no dispute shall be/subject of 
reference to a Board under this Aot in any case in whioh the 
employees affected by the dispute are fewer than ten". Then 
under the definition clause, which is on page 12, dispute 
includes various matters. You see various kinds of disputes; 
No. 7 is:"the interpretation of an agreement or a olause thereof1 

so that if an employer has an agreement with 10 of his workmen 
that they are liable to dismissal at a week's notioe, or that 
they are to work an 8 hour day, any workman, there being not 
less than ten, affeoted by the construction of that agreement 
can apply to the Board. It extends to matters outside matters 
whioh are properly described as matters appertaining to the 
oriminal law. Now will your Lordships look at seotion 57of 
the Aot? 

LORD SALVESEN: It is only suoh disputes as are likely to result 
ina strike or lookout.. Reading seotion 21, whioh is the 
definition, it says that a dispute i4th regard to the interpre-

ts 
tatlon of an agreement and affects tetv and- more may he refirred 
to a Board. 

MR STUART BEVAN: Yes. 
LORD SALVESEN: And the provision with regard to it will be applioa-

able • 
MR STUART BEVAN: Yes. I got that from the definition of "dispute" 

on page 12, which makes no reference to a dispute of suoh a 
charaoter as threatens a strike or lookout. Section 5 on page 
13:"Wherever eny dispute exists between en employer and any of 
his Ms employees, and the parties thereto are unable to adjust 
it, either of the parties to the dispute may make application 
to the Minister for the appointment of a Board of Conciliation 
and Investigation". I think your Lordships will find that Is 
the scheme of the Aot throu^iout. Now may I oome to seotion 57. 

?'R CLAUSON: Will my friend refer to seotion 17 before he goes on. 



There ia to he a statutory declaration to the effect that a 
lookout or strike has taken place. 

MR STUART BEVAN: That is on page 15, and it says: "The applica-
tion shall he accompanied by a declaration". 

LORD .SALVESEN: That rather qualifies what you said, beoause it 
dees seem that all the disputes are suoh as may lead to indus-
trial trouble. 

MR STUART BEVAN: That, is if the applioant for a Board feels he 
is Justified in making the statement whioh I agree is to be a 
statutory declaration; 

LORD SALVESEN: Yes. 
MR STUART BEVAN: Now I will go to section 57,Which is on page 
23, and as amended on page 30. This is the substantial view I 
am submitting that the provisions of this go far outside the 
region of oriminal law, beoause it interferes with the civil 
rights of both employers and employees, which have no oonnection 
with the oriminal law in any aspect: "Employers and employees 
shall give at least thirty days notice of an intended change" -
that is a provision as between employers and employees where the 
terms of the agreement it is quite true must involve 10 employees 
hut it affects the oivil rights of employers and employees where 
the oontraot of employment in terms provides that the conditions 

e, 
of the employment may be changed from time to time at the will 
of the employer. 

LORD SALVESEN: Will you assist me on a matter that is causing me 
some difficulty. Do you ohalienge the Trade Disputes Aot of 
1872? 

MR SKUART SEVAN: Exoept as to its criminal provisions which are 
declared to be oriminal provisions I challenge it. A great 
many of the provisions of that Aot are as to the constitution 
of Trade Unions. 

LORD SALVESEN: I rather fancied you must beoause if you do not, if 
you admit the legality of the Dominion Parliament to pass an 
Act of that description, it seems to me to follow that they may-
qualify it by subsequent legislation on the same topio. 



MR STUART BEVAN: I do take that Act as being ultra vires in 
many of its respects. 

VISCOUNT HAIDANE: Your fourth proposition is that this is not 
an mending Aot J it is an Aot for other purposes? 

MR STUART BEVAN: That is so, it is an Aot which regulates the 
rights of masters and men; it declares what the position as 
between masters and men shall be notwithstanding that the terms 
of the agreement of employment set up a different state of 
things from that declared by the Aot to be binding upon the 
parties. It is the broadest and most oomplete evasion of the 
civil rights of an employer and employee, and it purports to be 
from the very construction of the Act.. When one looks at its 
structure it does not start off as a criminal Aot does by 
deolaring certain thtai acts to be criminal and pun^ishable by 
fine and imprisonment Then come the ancillary provisions 
whioh without that earlier provision of the Aot w0uld never . 
have any effect. It says if you do not do the things you are 
called upon to do by this Aot you shall be liable to a penalty 
to be Imposed in this particular oase, and in that particular 
oase. That , is the sanction whioh the Act provides. 

LORD SALVESEN: You have the civil ri$it to combine. Then 
aooording to the law as it stood in 1867 this is conferring 
a oivil right rather than withdrawing it? 

MR STUART BEVAN: In my submission not. I an going to try and 
satisfy your lordships in a moment that at the time of the 
passing of the Lemieutf Aot strikes were lawful, and strikes 
are not made lawful for the first time by the provisions of 
this Aot. I will refer to it in e moment. My sheetton̂  conten-
tion which I shall have to elaborate further later on is,that 
it is not the position oft hlngs in 1867 which has to be looked 
at to determine whether this fcs legislation or that is intra 
o r ftltra vires; you must look at the position '.vhen the 
statute, which is being attacked, was passed. Let me take an 
oxaiqple. Glvil rights within the provinoe are matters that 
vary from time to time according to the particular legislation 
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of the particular Frovinc , end what may have boon a oivil 
right in 1867 in the Province may well have ceased to be a 
oivil right in 1906, Similarly there may be some wivll rights 
created in the Province by the Provincial legislature after 
the ̂.oer 1867, and to test the position as to whether at 
the time of the passing of the Lemieux Act oivil rights are 
interfered with, one must look at existing civil rights at the 
date of the alleged interference, beoause it would bo a matter 
of academic interest, to put it at the Mutest,to say whether 
any particular legislation in the year 1906 interfered with 
civil rights as they existed in 1887. I am ooming back to 
that in a moment, if I may develop my submission on seotion 
57, Looking at page 30 for the moment, there is this inter-
ference created by the first three lines of the section. 
No matter what the oontract between the parties Is, 30 days 
notice at least must b; given for a change of conditions, 
ft 

has n tremendously wide soopo. Supposing a workman were 
being employed in workshop A, and the mastor said: I am going 
to employ you in workshop B, that would bo a change in the 
conditions of employment, and the woifean would say:Ho, I 
must hove at least 30 days notioe of your intention to 
transfer me to workshop BJ it is making an alteration in the 
conditions of ray employment J I am dissatisfied with it, and I 
shall apply for a Board, 

MR CLAU30H: The words are in respect of wages or hours", 
MR STUART BEVAN: Yes, it i3 only another illustration, Suppeaing 

the oontract of employment provided for the working hours eaoh 
day to be such a number, 7, 8, 9 or 10, or whatever it may be, 
the employer from time to time shall decide that would be 
the contract botween the parties, and the worknan would ho 
bound by the decision of hi3 employer. This at once tears up 
the contract for 30 days at least and for longer, because if 
the Boerd sits after the 30 days its report may be raaoh more 



than the 30 days, the contract entered Into by the parties la 
torn up and^a neir contract la substituted by the provision of 
the legislature, and it goes on:"and in the event of suoh 
intended ohenge resulting in a dispute, until the dispute has 
been finally dealt with by a Board, and a oopy of its report 
has been delivered through the Registrar to both the parties 
affeoted, neither of those parties shall alter". I am going 
back to page 23, the condition of employment qith respeot to 
wages or hours. That, in my submission, is an invasion of oivil 
rights in the Province, but it does not end there. 

LORD SALVESEN: That is only in the event of its being the result 
of a strike or lookout. 

MR STUART BEVAN: Yes, not in the event of the Looal Authorities 
or the Minister of ̂ bour certifying that a strike is likely, 
but in the event of one of the parties to the dispute saying 
that a dispute is likely, whioh is a very' different thing. Ap 
a matter of fact the case must be judged by its particular facts 
although if I suooeed here the the deoision will be a far reach-
ing one. In this oase the evidence as I shall show your 
Lordships in a moment makes it very doubtful as to whether . 
there would ever have been a strike at ail, 

VISCOUNT HALDANE: If they say that was the purpose of this Aot 
that may be vised against it. 

MR STUART BEVAH: Yes, but it zxfx. shows what little value there 
is in the declaration as to a pending strike. 

VISCOUNT HAIDAHE: It may be that this statutory provision *x has 
averted strikes. 

MR STUART BEVAN: I do not know about that, because a statutory 
provision was invoked here when the appointment was made, 
the Eoard was restrained from sitting, and there has never been 
a strike. MayI go on with seotion 57, because it does seem to 
me to ne of the utmost importanoe. Will your Lordships look 
at page 23 seotion 57, 

LORD ATKINSON: Assuming It was illegal to do this, and there is 
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a statute saying you shall not do It for 30 days, Is that 
criminal legislation? 

MR STUART BEVAN: If this legislation declares strikes to he v. 
illegal I might have more difficulty then presents itself to 
my mind at the moment. This Act has not deolared strikes to be 
illegal, and in order to invoke criminal law as a Justification 
for this Act, in my submission the Aot must deolare strikes to 
he illegal, and it does nothing of the kind. Indeed it recognise 
tho rights the citizen to strike, and all the Act does in 
effect, in my submission, is to say that if you do a perfectly 
legal thing, Which the oriminal law allows jWithin the close 
season, within the 30 days, you shall be liable to a penalty. 
In my submission that is a direot interference with the civil 
right whioh i3 recognised by the law in Canada to strike, end to 
dispose of your labour as you think best. If the Statute 
provided that strikes were illegal that would he another matter. 
Such a oa3Q may arise when there is Dominion legislation declar-all 
ing/strikes and lookouts to be illegal, or to be illegal unless 
first sanctioned by the Minister of labour. That is a oriminal 
enactment declaring a certain act on the part of employers or 
employees to he illegal, hut this Act falls short of Wa^s^altogeth 
or. Throughout the whole of the 60 odd seotions of the Aot the 
legislation reoognises the strikes as being -f 7 7 I j but legal 
under the provisions of the Lemieux Act, and legal by reason of 
the provisions of the criminal code, because strikes are expressly 
excepted from the criminal acts set out in tho criminal code. 

LORD WREIIEURY: Either the prohibition or allowance of strikes 
is Dominion legislation or it is not? 

MR STUART BEVAI7: Yes. 
LORD URENrUKY: . 1'ih.oh do you say it is? 
MR STUART 3EVAN: I should think it was Dominion Legislation in 
exercising the powers under section 91 (27), 

LORD WRENEURY: You say it is Dominion Le i slat ion? 
MR STUART BEVAN: Yes. 
VISCOUNT HAIDANE: You must say so having regard to your first 

.359. 



f 

proposition? 
MR STUART BEVAN: Yed. 
VISCOUNT HALDANE: And that the ccmmon law position was removed by 

the Act of 1872, beoause it is Irithin the Jurisdiction of the 
Dominion Parliament to legislate with regard to strikes being 
legal or illegal. 

MR STUART BEVAN: Tliis Ax has not deolared strikes to be illegal 
at all. It recognises the right of the citizen to strike; it 
oontrols the action of the citizen in the exercise of his civil 
right to strike. 

LORD WRENBUHY: Every legislation interferes with the rigits of a 
citizen? 

MR S UART BEVAN: Yes. 
VISCOUNT HAIDANE: You have to make sections 91 and 92 work somehow. 
MR STUART BEVAN: These are civil rights not within section 91. If 

it v<ag within seotion 91 that would be another matter. I plage 
no relianoe upon interference with seotion 91. My learned 

-ir 
friend is pressed beoause he is endeavouring to bring oak it wit! 
seotion 91, beoause it is oriminal law. If the Dominion 
Legislature had enacted that all strikes shall be illegal 
throughout Canada, I do not think I oould have complained 
before your Lordships that that legislation was ultra vire3. 
beoause it is creating a oriminal offence; it is making a 
strike a crime. If it has said anybody guilty of striking shall 
be liable to imprisonment that would be psx oriminal law. This 
is not criminal law in ray submission at all, beoause it recog-
nises the right of the subjeot to strike, and what this parti- -
cular legislation, the Lemieux Aot, does in faot, i3 to say: 
We recognise your right to strike;that is a oivilLright whioh you; 
have; we are going to intorfer with the exercise of that civil 
right to strike. It recognises the right to strike, but suspends 
the exercise of that right. . That is how I should put it. 

VISCDUNT UAIDANE: It makes a strike illegal sub modo? 
MR STUART BEVAN : Ye3 . • 
LORD ATKINSON: There is a olose time for striking. 
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HE* STUART BEVAN: Yes, but a strike is legal, because as soon as the 
olose time has expired the interference with the civil right of 
the citizen to strike disappears. A strike is, after all, only 
the exercise of the liberty of the subject to dispose of his 
labour as he will. It is not only the question of the right to 
strike here, though that is my main contention. This Aot, whioh 
is said to be legislation with regard to orimlnal law, upon a 
little oloser examination of Beotion 57, shows that it imposes 
all sorts of restrictions upon oivll rights that in no sense can 
be regarded as having anything to do with oriminal law. It is 
that whioh I am endeavouring to develop by reference to seotion 
57 on page 23. I will go on after the amended part: "neither 
of the partieB nor the employees affeoted shall alter the 
conditions of employment with reepeot to wages or hours, or on 
aooount of the dispute do or he concerned in doing, direotly or 
indireotly, anything in the nature of a lookout or strike, or a 
suspension or discontinuance of employment or work, hut the 
relationship of employer and employee shall continue uninterrupt-
ed by the dispute". So that the position would be this, and I 
must judge of the position by putting particular oases, that even 
if the person invoking the appointment of a Board was able to 
make his statutory deolaration as to the probability or the 
certainty of a strike, if a Board was appointed, and after the 
appointment of the Board the possibility of a strike disappeared, 
none the leBs the two parties would be tied to their agreement; 
they would continue the relationship of employer and employee 
until the Report of the Board was issued. It is to be observed, 
and here, again, I am relying on this as supporting my oontention 
that seotion 57 goes far outside anything that oan he regarded as 
within the soope of the oriminal law, there is no penalty imposed, 
and I submit it is a direot interference with oivil rights. 

LORD ATKINSON: What do you say about sections 58 and 59? 
MR. STUART BEVAN: Seotion 56 only deals with employers declaring a 

lookout; seotion 59 deals with employees going on strike; but the 
i a 



A 

relationship of employer and employee provided for in seotion 57 
is to be declared to continue uninterruptedly. He Is exercising 
his oivil rights, and it is not deolared to be aiotiminal offenoe; 
it is not deolared to be Bubjeot to a penalty, and yet my learned 
friend's whole contention is that this Aot from beginning to end 
ie an enactment relating to the criminal law whioh oan only be 
tested by seeing whether that ie so, and the result of a oareful 
reading of eeotion 57 shows that it does not attempt or purport 
to attempt to oreate ±k a oriminal offenoe; it imposes no penalty, 
but it creates a statutory interference with the oivil right of 
the employer to oontlnue the employment of hie employee. That is 
only a subsidiary point. My main point is that it ie impossible, 
taking a proper view of the statute, looking at its struoture, 
having only at the end these penalties, whioh in certain oasee 
are imposed as a sanction for the purpose of making the statute 
effective, it is impossible to describe thlB as a oriminal statute' 
competent to the Dominion Legislature to pass under section 91 of 
the Aot. That, again, is what we find in the Trade Union Aot of 
1872. If it was a oriminal Aot the heading would be: "An Aot to 
amend and relating to the oriminal law." I am not going to 
trouble by further consideration to the soheme and structure of 
the Aot, but I do respeotfully submit, if this statute was looked 
at in the ordinary way, to see whether it was a contribution to 
the oriminal law of Canada, apart from the serious questions that 
arise under seotion 91 and eeotion 92, could anybody describe this 
as a oriminal statute? Supposing a division was Bet up between 
criminal and oivil Aote, in whioh column would this statute find 
its plaoe? That, in my submission, is the answer to Sir John 
Simon'e point, whioh is a necessary point for his oaee, if he hae 
to distinguish this oase from your LordBhips' judgment in the Board 
of Commeroe oase. 

That, my Lords, leaves me to deal with the point 
whioh was so ably argued by my friend Mr. Dunoan, that ie, that it 
is the aspect of the Aot whioh hae to be looked at. If that ie 
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the true view, I suppose it can be said that this is hardly legis-
lation whioh is not in the Dominion interest, taking all the enu-
merations of seotion 92. I suppose from one point of view the 
Dominion would be interested in having uniform:legislation through-
out the Dominion, and. therefore, it is insufficient in my submis-
sion that the subjeot matter of the legislation is not oonfined to 
one provinoe only, but extendB to all the provinces, and, in faot, 
my learned friend contends that these two sections must be read 
together, as if somewhere or other in section 91 or in seotion 92, 
or by the combined operation of the two sections, there is an 
express or implied reservation that in all these matters, never 
mind whether they fall into seotion 92 or not, the moment they 
become of Dominion interest they nmst be treated as being within 
seotion 91. Hay I deal with that? Great importance attaches to 
the language of Beotlon 92, 

LORD ATKINSON: A subjeot of the Dominion has an aotual interest in 
the legislation? 

MR. STUART BEVAN: Certainly. 
LORD DUNEDIN: Does not it become a pure question of degree? 
MR. STUART BEVAN: I submit we get assistance from the terms of seotion 

92. It provides: "That the Provincial legislature may exclusively 
make Laws in relation to Matters ooming within the olasses of 
subjects next hereinafter enumerated." 

LORD WRENBURY: Each is expressed to be exolusive of the other? 
MR. STUART BEVAN: YOB, I do not attach too muoh importance to that. 
VISCOUNT HALDANE: That was the origin of the doctrine of aspects. 
MR. STUART BEVAN: Yes. One of the enumerations in seotion 92 in 

express terms recognises that the oonduot of looal works and under-
or 

takings wax/the regulation of looal works and undertakings may be 
of Dominion-wide interest, and in that oase express provision is 
made. I am referring to head 10 of seotion 92, whioh seems to 
throw Borne light upon the intention of the legislature. Among 
matters exclusively given to the provinces is head 10 of seotion 
92; "Looal Works and Undertakings other than suoh as are of the 



following Classes: (2) Lines of Steam or other Ships, Railways, 
Canals, Telegraphs, and other Works and undertakings connecting 
the Province with anyother or others of the Provinces, or extending 
. beyonds the Limits of the Provinces: (B) Lines of Steam Ships 
between the Province and any British or Foreign Country. (0) Suoh 
Works" — here is the Dominion-wide interest expressly provided 
for— "as, although wholly situate within the Province, are before 
or after their Execution declared by the Parliament of Canada to 
be for the general Advantage of Canada or for the Advantage of 
Two or more of the Provinces." It iB only in the oase of looal 
works and undertakings that in certain oiroumstanoes the right is 
given to the Dominion Parliament to take them out of section 91. 
I pray that in aid, because in no other oase is that right given 
to the Dominion Parliament, and the legislature, in the oase of 
looal works and undertakings, transport, railways and steam ships, 
recognises that, though primarily they are i of looal interest, 
and are looal works and undertakings that should be assigned to 
the province, nevertheless they may have assumed suoh an importanoe 
from a Dominion point of view that they are to be taken out of 
section 92 and treated as if they were in seotion 91. I rather 
gathered from your Lordship that it might be said that the faot 
of finding the exceptions under head 10 was partly against my 
submission or idea of it. 

LORD WRENBURY: It is another indication that the Dominion Parliament 
is, as between the two, the greater; they are mutually exclusive. 

MR. STUART BEVAN: Yes, but when one finds one in a particular enu-
meration ott of sixteen yk the event of the topio becoming one 
of Dominion-wide importanoe, being recognised, you do not find 
suoh a recognition under any other heads. That, I submit, is 
material to my statement. 

VISCOUNT HALDANE: I think the oase dlsoussed in Hodge v. The Queen 
was this. The province had regulated the liquor traffic by setting 
up all sorts of subordinate restrictions. It was declared by this 
Board that that was in the exclusive control of the province, 
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notwithstanding what was decided in RUB sell v. The Queen, and 
. ' ' when the Dominion went on to try to get rid of this by getting 

<"• that kind of restriction the provinoes said merely in one case it 
was deolared by this Board that that was ultra vires. 

MR. STUART BEVAN: Yes. 
VISCOUNT HALDANE: It is not everything that iB good for more than 

one province; it must be something within the meaning of head 10, 
where it refers to a work wholly situated within the province, 
whioh is deolared to be for the general advantage of Canada. 

MR. STUART BEVAN: Yea. 
VISCOUNT HALDANE: Supposing they Bet up in Canada a Cordite Factory to 

supply ammunition for the whole Dominion, Ottowa might say: That is 
for the advantage of Canada, or more than one provinoe. 

MR, STUART BEVAN: May I take an example nearer home. May I take 
looal eleotrioity works? 

VISCOUNT HALDANE: You might set up a generating station for two 
provinces? 

MR. STUART BEVAN: Yes. Clause (C) of head 10 is "Suoh Works" — that 
is looal works and undertakings, I suppose, of any oharaoter — 
"as, although wholly situate within the Province, are before or 
after their Exeoution deolared by the Parliament of Canada to be 
for the general Advantage of Canada or for the Advantage of Two or 
more of the Provinoes." 

VISCOUNT HALDANE: Supposing a river was flowing through a provinoe 
and furnishing a lot of power, and then goes through another 
provinoe. The river flows through the first provinoe and furnishes 
generating power, a great deal more than is necessary for the 
purposes of the provinoe, oould not Parliament says This is a work 
set up for the benefit of two or three provinces, and we shall 
declare it so? 

MR. STUART BEVAH: Yes, That oase is expressly provided for. There is 
to be a declaration by the Parliament of Canada that it is for the 
general advantage, and until they do that I submit it is quite 
clear from section 92, and particularly from the words of head 10 
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(0), that there is no power to legislate so as to interfere with 
any of the matters or trenoh upon any of the matters in seotion 
92* I have admitted, and I have never attempted to argue this 
oase otherwise, that if you find a subjeot within both enumera-
tions, the Dominion rights prevail. That is why my learned 
friends have been so anxious to bring in the Oriminal Law, an 
aspext whioh had not ooourred to me, though I might have dealt 
with it incidentally, to he the position under sedtlon 91. 
Property and oivil rights in the province are liable to be inter-
fered with every day. When one looks at the enumerations of 
seotion 91 one sees at onoe how the industrial seotions fall 
very largely to be dealt with by the Canadian Government. Your 
Lordships see in seotion 91 tho Postal Services, Banks, Criminal 
Law and Dominion Railways are all. given to the Dominion Parlia-
ment, and incidentally they oould deal with the labour situation 
on Dominion Railways of in the shipping trade. 

Now, may I go to another branoh of the argument. 
The regulation of labour and the prevention of strikes, even 
though it involves trenching upon civil rights in the provinces, 
is one whioh has *K beoome a Dominion-wide matter, whioh can 
hardly he supported when one sees what a very wide and effective 
hand the Dominion Parliament has over all this, owing to the 
enumerations of seotion 91. Your Lordships will remember the 
oase of The Attorney General for Canada v. The Grand Trunk 
Railway Company, in 1907 Appeal Cases. 

VISCOUNT HALDAHE: That was with regard to railways? 
MR. STUART BEVAN: YeB, and this is very relevant, I submit, on the 

question of the Dominion-wide importance of the toplo legislated 
for by the Lemieux Aot. The whole of the railway labour question 
falls to be legislated upon by the Dominion Government by virtue 
of enumeration 10 of section 10, the one I have been dealing with 
upon another branoh of my submission; "Lines of Steam or other 
Ships, Railways, Canals, Telegraphs, and other Works and Under-
takings oonneoting the provinoe with any other or others of the 



Provinoes, or extending beyond the limitB of the Province". 

Those are assigned back from seotion 92 to section 91. Therefore 
t 

the whole of the labour situation, ae ie shown by the contracting 

out oase, whioh is a decision of your Lordships' Board, and the 

whole of the legislation with regard to labour unrest falls 

to be dealt with by the Dominion Government, and yet, when one 

oomes to look at the Lemieux Aot, at page 12, of the Appendix, 

it saye that employer means any person, and eo on, including 

railways. 
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That ie in th© Joint Appendix at page IS under the definition 
of employer: "Employer means any person, company or corpora-
tion employing ten or more persona and owning or operating 
any mining property, agenoy of transportation or communication, 
or publio service utility, including, oxospt as hereinafter 
provided, railways" and BO on. That I think ia the only part 
of the Aot I am not challenging, if it is confined to Dominion 
Railways I am not challenging the right of the Dominion to 
legislate for Dominion Railways with respect of the labour 
aspect of the Railway organisation; that they are entitled to 
do under Seotion 92 10 (A), 

LORD SALVESEN:- That would mean you would aay this Aot 
would be saved so far as it regarded the Dominion Railways. 

Mr BTUART BEVAN:- Yes. 
LORD SALVESEN:- Yh*.t •» is the Railways not operating 

entirely within one Province. 
Mr STUART BEVAN:- Yes, I oonoede that, but they do not got 

that because it ia oriminal legislation; they do not get it 
beoause it is trade or commerce, they get it under the express 
reservation to them of Dominion Railway Legislation, whioh has 
been hold in 1907 Appeal oases to deal with such industrial 
matters as the right of employees to oontraot out • 

Row while one la on sections 91 and 92 there is 
another matter that was raised in ay learned friend Mr Duncan's 
argument that X desire to deal with; he drew attention to 
section 92 and to the las,t enumeration Ho. 16 "Ckmeraliy all 
matters of a merely looal or private nature in the Province", 
and contended and cited authority to your Lordships for it, 
that number 16,when regarded with any of the other preceding 
15 enumerations, waa exclusive, that they were all exoluslve 
the one of the other. I agree with regard to 16 and any one 
of the numbers from i to 16, b*t from 1 to 16 are not mutually 
exclusive. 18 would be looal matters not precisely dealt with 



under numbers 1 to 16 but dealing with numbers 1 to 16,end 
applying the present oass my contention Is It ooraes under at 
least three of those enumerations» 

LORD WRENBUHY:- You sayHo. 16 ought only to be looked at 
on the word "Generally"; you may say we have hitherto detailed 
specific matters , now wo add "generally"• ^ 

VISCOUNT HALDANE:- Yes, not restrioted by sweeping up, 
Mr STUABT BEVAH:- I cannot say , talcing the one we have 

c? w 

heard so muoh of In this case "property and oivil rights 
within the Province", I can bring myself under that and also 
16 because 16 refers to matters not specifically dealt with 
In mdbbers 1 to 15. 

LORD ATKINSON:- It sweeps up. 
Mr STUART BEVAN:- It sweeps up. It does not prevent me from 

presenting my case that I come under section 98 either under 
8 or 10 or 15, or under all three of thera; that la my sub-
mission, that I come under all three of them, that it is not 
only an Interference with property and civil rights in the but 
Province, it le an Interference with Munlolpal Insi tut ions 
in the Province, and Local works and undertakings. 

VISCOUNT HALDANE:- I think the Imposition of punisHaent 
by fine, penalty or Imprinonment" for Infraction of a Provin-
cial law, 

Mr STUART BEVAN:- Yes, I am obilged, that is No. 16 as wall. 
Having submitted that point I am really indifferent as to 
what head I come undsr as long as I find somewhere in Seotion 
98 an umbrella. I have perhaps put No, 15 more to the fore-
front than I oupht, but I venture to submit it is vary import-
ant. Any one of thera is equally important. Here was a MunioiptiL 

Institution, 
LORD ATKINSON:- It la a local undertaking. 
Mr STUART BEVAN:- It is a local undertaking whioh la outside 

the close of tUGseiooal undertakings whioh by that exception 
in enumeration 10 are thrown back into section 91, 
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LORD SALVESEN:- Not dealing with a Municipal Institution 
as suoh. 

Mr STUART BEVAN:- I am dealing with that quite shortly. 
Here we are a Municipal Institution carrying on this work; 
The Municipal Institution ie the creation of the Provincial 
Legislature. Is it to be said that in a case like thai all 
the Provincial Legislature can do is to create the Municipal 
Institution, but that the rights and obligations end powers 
of tho Municipal Institution,the creature of the Provincial 
Legislature, are to bo detemined by Dominion Legislation,7 

I submit not. When the creation of Municipal Institutions 
ie given to tho Provincial Legislature surely the powers end 
rights of the Institution are to be defined by the Legislature 
that oreatee then. It le an impossible sort of thing that one 
Legislature should create an Institution and another Legislature 
should say what powers that Institution should have, and ay 
submission is that I cons here within "Municipal Institutions*, 

LORD SALVESEN:- The powers that are interfered with here, you 
say, are those that flow from the common Law Statute from 
the creation of this Institution as a «tinioipal one 7. 

Mr STUART BEVAN:- The powers as to the Municipal Institu-
tion are with reference to the ieime^ofL employment of. their 
workmen, and aantgh among other things: they have power to 
employ workmen, and, I submit, power to decide what they will 
pay the workmen and the conditions of employment as between 
themselves and those workmen; that is a oivil right; it ie a 
right that every citizen has, and a right that every Municipal 
Institution has, 

LORD SALVESEN:- How are they different from any ordinary 
employer in this respect? 

Mr STUART BEVAN:- They could not do anything that is contrary 
to the Criminal Law; that I should not suggest for a moment; 



but when the Provincial Legislature has the right to create 
tbe Municipal Institution it has the right to say what that 
Municipal Institution shall do, and the mesne by which it 
shall do it as long as there is an enforcement of any pro-
vision of any Oriminal statute, 

VISCOUNT HALDANE:- It looks aa if the Dominion Legislature 
legislating here had asswned that the employers might lookout 
and the workmen might strike, and they said, if we set up 
this Board we impose a restriction aa to title to lookout 
which is to become operative under certain conditions. 

Mr STUART BEVAN:- They might Just as well say, if this 
legislation is open to the Dominion Legislature, there le 
great industrial unrest, or always a ohanoe of great industrial 
unrest, and we think things will be much easier if no one was 
to be employed for more than 6 hours a day, it would tend to 
relieve the position and everything would go muoh more smoothly; . 
that, in my submission , would be an invasion of civil rights, 

VISCOUNT HALDANE:- They may have thought, as was thought 
at the tine of the gae stokers strike , that the law is obsolete, 
the general provisions of English Common Law against strikes 
and combinations, Just as they thought here, that the Aot of 
1871 had done all that waa necessary, and they may have 
thought it was Absolute and just, supposing It was a construction 
upon the hypothesis that there was • 

Mr STUART BEVAN:- I have had an he v 
assistance of my learned friend Mr Duncan, and I think he will 
oheok me if I am wrong, he takes the view with regard to the 
Question of combination of workmen and employers and whether 

Lordships. As far as the limited time at one*e disposal for 
research has gone I have been unable to discover that there 
is any Canadian enactment rerproduoing the terms of seotion $ 

they are legal in Canada, that I am bound to submit to your 
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of the Trade Unions Aot of 1871. Sections 490, 497 and 

498 of the c rlminal code would seem to deal with the natters 

sufficiently for our purposes today, and would seem to 

establish that before the passing of the Lenieux Aot a 

strike was not Illegal. 



LORD DUNEDIN: It might he said to your oomfort,there vrae a 
• strong body of opinion that at oomraon law a combination waa not 

t<rr vK GT indictable tm a conspiracy, for it did not lead et or was not with 
/ • 

a view to the breaking of oontraots, and that was the prevailing 
view taken in the oaee of Allen v Flood* 

MR STUART BEVAN: Yes. 
LORD DUNEDIN: It is possible your Canadian lawyers may have 

taken that view. 
BR STUART BEVAN: I am very much obliged to your Lordship 

fo*' that reminder, I had forgotten it for a moment. I really 
think the Code oarriea it further, * because seotion 498 deals 
with penalties for conspiracy. May I read the seotion in 
full, because this is important* I wish to establish, if I oan, 
that at the date of the passing of the Llmeaux Aot, a strike waa 
a lawful thing, and it la not only by oertain provisions of the 
Llmeaux Aot that a strike is a lawful thing* 

LORD ATKHNSON: You have a better title than the legality now. 
MR STUART BEVAN: A better title than the Llmeaux Act. Section 

498 aaya: "Every one is guilty of an indictable offence and 
liable to a penalty not exceeding four thousand dollars and not 
less than two hundred dollars, or to two years' imprisonment, 
or, if a corporation, la liable to a penalty not exoeeding ten 
thousand dollars,and not leaa than one thousand dollars, who 
conspires, combines, sgrees, or arranges with any other person, 
or with any railway, steamship, steamboat oh transportation oompany, 
(a) to unduly limit the facilities for transporting, producing, 
manufacturing, supplying, storing or dealing in any artlole or 
commodity which may be a subject of trade or commerce; or (b) to 
restrain or injure trade or oommerce in relation to any such 
article or comaodity; or, (o), to unduly prevent, limit, or 
lessen the manufacture or production of any suoh artlole or 
oommodlty, or to unreasonably enhance the price thereof; or, (d) 
to unduly prevent or lessen competition in the production, 
manufacture, purchase, barter, Sale, transportation or supply of 
any auoh artlole or commodity, or in the price of insuranoe 
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upon person or property* 2* Nothing in this seotion shall he 
construed to apply to combinations of workmen or employees for 
their own reasonable protection as suoh workmen or employees"• 
How reading that with (b) which mgkax creates <r makes it a 
oriminal offenoe to restrain or Injure trade or oonneroe in relatloi 
to any suoh article or commodity^ one finds that even where trade 
or oommeroe is restrained or injured, the seotion shall not be 
spplioahle to combinations of workmen or employees restraining or 
injuring trade or oommeroe, for their own reasonable proteotlon 
as suoh workmen or employees* I think the only dlfferenoe in 
the result is that It must be done reasonably. 

VISCOUNT HALDANE:It is not affirmative, it is not repealing e 
any existing law, but you say it is only a Code and it ryogruses 
what may Be done* 

MR STUART BEVAN: Yes. My submission is that having regard 
to seotion 498, sub«seotion 2, "Nothing in this seotion shall be 
construed to apply" a prosecution for conspiracy or striking of 

workmen must neoessarily fall and they oould not he convicted; 
something must turn on whether there was reasonable proteotlon 
affeotlng the position. It is not if they had reasonable ground 
for supposing it is for their proteotlon, but for their own 
reasonable protection* 

LORD DUNEDIN: I am not inclined to agree with you there* It 
seems to me the auh-aeotion only means you shall not bring a 
proaeoiition under this seotion If the sub-seotion applies, and, 
therefore, you have got to go the whole length of aaylng that 
no prosecution for oonsplraoy here, apart from the oommon law, 
jfhould ever toe brought unless you brought it within the provisions 
of the seotion* 

MR STUART BEVAN: Seotion 498. 
LORD DUNEDIN: That I do not follow. It seems to me you 

might have prosecutions quite apart from that. The provisions 
of the aeotion necessarily create a new offenoe. Suppose the firsl 
part of the section had never been passed at all* You have to 



•ay no suoh thing aa a proseoutIon for oriminal oonaplraoy would 
ever be possible at all) that I oannot follow. 

MR STUART BEVAN: I appreciate your Lordship's orltlolsm. 
LORD ATKINSON: In this Code you have a number of these things 

dealt' with, and then the workmen are exempted if they have 
reasonable exouse* 

MR STUART BEVAN: I am obliged. Your Lordship will observe 
this, that If a prosecution were Instituted against strikers 
for conspiracy, they would be ehargsd with oonspirlng to Injure 
trade or oorameree in relation to oertaln articles or commodities. 

LORD ATKINSON: If they said : The wages are too low, we want 
an increase, and if we do not get It we will do the'particular 
thing—our wages are low and we strike In order to get an 
lnorease 

UK STUART BEVAN: Ve stop the output of a oertain commodity 
which injures oommeroe in that oommodlty. It is reoognlsed 
in the evidence that the effect of the ocourrenoe of a strike la 
to diminish trade and coomeroe, it does not need evidence to show 
that—so that it would be very difficult I respectfully submit, 
to suggest a plainer oase of workmen striking for increase of 
imges with the result that the manufacturer of a particular 
'oommodlty was interfered with, and it would be Impossible, I 
submit, to obtain a oonvlotlon under the Criminal Act against 
those workmen fct*- striking. . ..•.u.v••.... - ̂  v ̂  . 

LORD ATKINSON: Does the Code say anything as to no offence 
save those dealt with ? 

MR STUART BEVAN: No) seotion 10 of the Code says: "The oriminal 
law of England, as it existed on the seventeenth day of September, 
one thousand seven hundred and ninety-two, in ao far as it has 
not been repealed by any Aot of Parliament of the United Kingdom 
having force of law in the province of Ontario, or by any 
Aot of Parliament of the late province of Upper Canada,or of the 
province of Canada,still having foroe of law, or by this Aot of 
any other Act of the Parliament of Canada,and as altered,varied, 
modified or affected by any auoh Aot,shall be the oriminal 
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law of the province of Ontario." So that the English common lew, 
ftMoh of course would govern the position in the year 1792, as 
affooted by Bootion 498 of the Code,would be the law relating 
to conspiracies at the date of the pissing of the Ltmeaux Aot in 
Canada, 

LORD ATKINSON: There la a very awkward consequence under that; 
if a statute was passed in England altering the ooomon law In any 
respect, then do you say this Act would extend the unaltered common 
lew to Canada or the oommon law altered by statute ? 

MR STUART BEVAN: The unaltered law. The only statute.to 
alter the common law would be an Aot of Parliament of the United 
Kingdom having the foroe of law In Canada* 

LORD ATKINSON: That must be eo. It looks very muoh as if in 
section 498 (2) the Legislature thought that workmen might 
oombine for any ordinary purpose, 

MR STUART BEVAN: Yea, and that seems to be recognised by tho 
language of the Llmeaux Aot, not enacting it for the first time, 
Lut recognising the effect of seotion 498, and seotion 498 oon-
templsted the English oommon lsw as it stood in 1792, 

LORD ATKINSON: If they did injure trade or oommeroe provided 
they had reasonable exouse, that ie not a criminal offence, 

mk STUART BEVAN: For their own reasonable proteotlon; that is 
very wide* That, as 1 eay, seems to have been recognised by the 
franers of the Llmeaux Act, and if strikes were illegal In Canada, 
oontrary to my Bubalssion, on the effect of seotion 498, it 
is a little dlffloult to understand/provisions of the Llmeaux 
Aot, they would be quite unnecessary; if they were Illegal they 
would not be stopped by a Board of Conciliation end an inquiry, 
and by a ̂ eport at the end of the Inquiry, upon the ISBUO of which 
the strike may be resumed if in faot a strife was illegal. It la 
on this ground, I submit,that before the Llmeaux Aot oame Into 
operatlonvwas so;there was the Aot passed in 1892,long before the 
passing or the Llmeaux Act, 

LORD ATKINSON: These particular provlcions are reproduced from 
an Aot passed in 1892, 

MR STUART BEVAN: I am obliged* Blth regard to the evldenoc, 
my friend Mr Duncan referred your Lordships to oertaln passages 
in the evidence, but I am not going to deal with it at any length. 

the 
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Then are one oh two things I should like to draw attention to in 
the cross-examination of the Minister of Labour, Mr Kurdook. His 
cross-examination begins on page 92. Your Lordships will 
remember that one of the Justifications sought for by the 
Respondents for the passing of this Aot was the faot that at the 
time the particular Board inji this oaae was applied for the 
Osnadlan militia were busily occupied in another Province in 
regard to a strike there, steelvorkers who are not within the 
Aot, and that is the explanation why one of the enumerations 
that they olalm to oome under in seotion 9i is No. 7: "Militia, 
military and naval servioe and defence". At first sight that 
seems rather remote from the topic under discussion, but my 
learned friend relied on that position, that It was neoeasary 
for I suppose the proper disposal of the militia at this oriels 
that the Board should be granted. Mr Muxdook is cross-examined 
on page 92 at line 40. This goes to emergency as well: "Rave 
you found in the City of Toronto Ia~bour Unions unreasonable of 
revolutionary? (A) X lived Ahere for about 20 years, and 
observed them to be about as intelligent and law-abiding and 
steady as oan be found anywhere. {(I) It would take a good deal 
to move them from their usual oonftuot? (A) It would take a 
real reason. (Q) The Nova Sootia strike itself was in the end 
settled without bloodshed, was it not? (A) I think so. (Q) And 
the ooalmlner8 there returned to their duties in obedience to 
their oontraot under the dftxeotion of their leaders? (A) Yes. (Q) 

No. 
And in Bruraheller did you have any serious revolutions? (Al/Zsa. 
ft* They went haok to work in a oouple of dayB on the instruc-
tions of Mr Sherman an3 other offioers. (Q) You had no special 
fear for Toronto oh aooount of those two strikes? (A) There was 
no undue or serious alarm, as may have been indicated at any 
time. (Ql In Toronto or in Ontario? (A) No." He is asked 
about the available foroes. He 1b asked: "(Q) Do you think if 
the Militia did not turn out when ordered that we have not enough 
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polio• to make them turn out? (A) You might have. (Q) The 
police in Toronto oao keep order under all ordinary oonditlone? 
(A) Very effectively, I understand. (A) And there are Provin-
cial Polloe. aa well. (A) Yes. (Q) And any wrongful acts 
would he promptly suppressed? (A) They would. I hope, he taken 
oare of. (Q) And you think they would be taken oare of? (A) Yea, 
I think so. (Q) Do you give the existence of a strike in Vova 
Sootla and Drumheller as the reason for giving this order for a 
Board of Oonoiliation that you would not otherwise have made? (A) 
lot altogether; I have only mentioned that as a part of the 
conditions that existed at the time. (Q) But those were present 
at the time, and actuated you in/> giving the order? (A) I had to 
have In mind all these matters. (Q) You did have them in mind? 
(A) Yes. (Q) But you say those were not your only reasons? 
(A) No." Then my Lords there is the question as to whether 
a strike was threatened at the time the Board was applied for, 
and on page 96 the Minister of labour is asked about a telegram 
to Mr Gunn who was the spoksmoan of the Union, the Plaintiffs 
witness, sent him on June 29th. Mow June 29th was seven days 
after the applloatlon for the Board. The application was dated 
the 22nd. Your Lordship remembers seotion 15 of the Aot to 
whioh Mr Olauson drew attention, provided for a statutory 
declaration that a strike was pxobable, and that a Board wopld 
probably avert the threatened strike, and here Mr Sunn puts the 
position gulte plainly in his telegram to the Minister of Labour 
on page 96, line 25: "The Minister of Labour, Ottawa, Ontario" — 
it is dated June 29th, 1923 — "Toronto Hydro Sleotrlo operating 
officials using oocrolon on men to get them to say if they will 
go on strike Saturday. No strike as yet been threatened by men. 
Men feel that eoerolon is an attempt to make them drop applloa-
tlon for board. Please take up with Hydro Commission and see if 
aotlon oan be stopped". That shows that the position was not 
orltloal at this time, If seven days after the Board was applied 
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for they aid that. My friend says he thinks, I do not so read 
It* that has re fere no e to another Btrike. I am not sure about 
that, It sayB; "Toronto Hydro Electrio operating offlolals using 
ooeroion on men to get them to say if they will go on strike 
Saturday. Ho strike as yet been threatened by men". That is 
the passage IK rely on, and I submit is is sufficient for my 
purpose to say. It does not indicate that the national position 

^ik^in Toronto at that date seven days after the Board was applied 
for, was saute. On page 60 at line 20 the learned trial judge 
says; "He" — that 1b the witness, Gunn — said they agreed that 
rather than offend puhllo opinion at the time they would not 
strike". IT does not look as if there was any oase of emergency 
made out. 
LOBD ATKINSON:- I suppose most people admit the Canadian 

system suoh as It set up would be perhaps more convenient and 
more effeotlve, but that is an entirely different thing from 
saying that the respective Provinces oould not on their own 
hehalf set up a system whioh would be adequate. 
KB STUABT BBVAN:- Yes, and there Is a great deal to be said 

for the preferenoe— that is not dealing with seotlons 91 and 
92, hut as a matter of busin#BB of the Provinces interested; I 
should have thought there would he a good deal to he said for the 
provlnol&l Legislature whioh would he in touoh with Provincial 
feeling, and has their hand on the pulse of things being better 

i 

able to deal with the matter. 
VISQONHT HALDANB:- In all those labour disputes the stopping 

of a strike depends a good deal on whether the Minister oan get 
alongside the men, and whether he knows them, and oan iakx talk 
to them as familiar friends; you have a better ohance of that if 
you are all local than if you are spread over a huge Dominion? 
MB STUABT BBVAN:- Yes. 
7ISC0UHT HALDANB:- After all, Canada is more than 3,000 miles 
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from out side to the other, and it is not very easy for a Labour 
Minister to he in touoh with everybody. 
MB STUART BEVAN:- No, my Lord, ana, of course, we do find 

that the Government of Ontario has passed similar legislation, 
and is alive to the position, and intended to deal with it. A 
good dsal of criticism has hsen levelled at the Government of 
Ontario. 
VISCOUNT HALSABBt- They apparently omitted the fine provision 

possibly purposely. It has been a question whether that should 
be enforoed, and I understand in Canada it has been enforced 
very little. 
MR STUABT BBVAN:- One apprehends, if one may surmise, the 

reason why the provision of the Ontario Aot has not been invoked 
is beoause there has been this other statute, the Dominion 
statute, and as a matter of convenience if the Dominion is 
operating one statute the Provinoe oannot very well operate 
another, and that may be the reason why one of the other Provinces 
who had some industrial disputes Aot either did not renew it — 
it wss passed to operate for a otrialn time — or repealed it, I 
do not know whloh It was; that may be the praotloel reason not 
affeotlng in the least in my submission the position to-day as to 
whether the statute is Intra vires the Dominion Parliament, or 
ultra vires the Dominion Parliament. That brings me to the last 
matter I desire to deal with. In my submission the complete 
answer to the Respondents argument is afforded by the judgment 
in the Board of Oommeroe ease. Your Lordships will remember how 
the points here were raised there, "trade and oommeroe","oriminal 
law", not in the aspeot in whloh Sir John Simon presents it, I 
have dealt with that; the reason for the new aspeot is I submit 
afforded by the exigencies of the oase oreated by the Board of 
Uommeroe oase decision; "trade and oommeroe", "criminal law", 
"national emergency", whioh In my submission Is only another way 



of putting Dominion-wide importanoe. In that oase If Dominion-
wide importance la to he given effect to, and the aspect of the 
legislation has to be looked at, one would have thought there 
would, at any rate, have been a good deal more to be said for 
the point than in the present case. Eaoh Province here is 
fully oapable of dealing with its industrial situation. I am 
leaving out of aooount what must be the position if a national 
orisia arises, emergency legislation, but in this legislation 
whioh is directed to all sorts and conditions in the speolfled 
industries which is not to' apply to meet a particular emergency 
but to apply for all tine, or at any rate till the Statute is 
repealed, it is very difficult to see that there was even as 
muoh Dominion wide Interest as in the Board of Commerce osse. 
the prof1tearing oase. One oan Bee it there if Dominion wide 
Interest is the test,because the food-produolng Provisoes would 
probably be more reluctant to legislate against the abuse whioh 
was aimsd at than the food-consuming Provisoes, and it might 
have been said with more foros there than possibly here: Oh, 
Provincial Legislation would not avail, the thing has passed 
suoh dimensions that the Dominion has had to legislate; what 
would have been the good of three or four Provincial Legislatures 
dealing with the food problem when in the food producing Provinces 
the legislation set up ignored the erltloal situation of ths 
country altogether; I do not say it would be oorreot, I submit 
it would not have been at all, but there is a good deal more to 
be said for Dominion legislation in suoh a\ oase as that if the V 
legislation of different Srarisis Provisoes would be different, 
than there is to be said here, where the interest of all the 
Provisoes in industrial disputes would be the same, namely, to 
allay them by suoh sedatives as there wwre easily available. In 
my submission, putting aside the question of orlmlnsi law in* the 
wide aspeot whioh I have dealt with, and X hope satisfied your 
Lordships oan have so application here, this oase is, I submit 



concluded "by the Board of Commerce oase. 
VISCOUNT HAL BADE:- Their Lordships will tag* time to 

consider the advice they will humbly tender to His Majesty. 

0O0 



• % 

• IN. THE PRIVY COUNCIL. 

! V 

E On AppeAl from the Appellate 
! Division of the SUPREME COURT 

.-! v ' OF' 'ONTARIO.' ' 

'."•'-'J A 

. 1 * 
I 
r'-

Between: / / s 
TORONTO ELECTRIC COMMISSIONERS 

•and 

. SNIDER & OTHERS, 

and 

THE ATTORNEY GENERAL OF CANADA & 
.THE ATTORNEY GENERAL OF ONTARIO. 

! ; ' FIFTH DAY • 

.E.Monday, 24th November, 1924. 
I : 


