Special Reference #s to the Ownership of the Unalienated .
Land in Southern Rhodesia. |

REPORT OF THE LORDS OF THE JUDICIAL COMMITTEE OF
THE PRIVY COUNCIL, periverep taE 29tE JULY, 1918,

Present at the hearing :

Earr LOREBURY.
Lorp DuUNEDIX.
Lorp ATKINSON.
LorD SUMNER,.

Lorp Scorr Dicksox.

[Delivered by LORD SUMNER.]

In view of the unusual character and general importance of
the questions involved in this reference, their Lordships will
state, publicly and fully, their reasons for the report, which they
propose humbly to lay before His Majesty. It will be con-
venient to give some account of the history of the matter
before coming to the particular points in controversy.

Under ordinances and regulations having the force of law
and with the approval and assent of the Crown, the company—
the British South Africa Company to give it once for all its full
title—has for many years past granted land and interests in
land in Southern Rhodesia to numerous alienees. In a few
cases it has purported to make grants to itself, but these may
be disregarded. It is conceded, on the one hand, that by so
doing it acquires and enjoys no further or better title than it
had before, and, on the other hand, that under the Company's
grants in their favour other parties acquire and enjoy a full and
indefeasible title. There still remains unalienated a vast area
of land, which consists partly of native reserves, partly of land
in the Company's own occupation for ranching or other purposes,
partly of country altogether waste-and unsettled. It is to this
area, known as  the unalienated lands,” as to which the Company
has never granted to others estates or interests therein, and so
long as it does not so grant them, that the present case
refers. .

The Company was incorporated by Royal Charter on the
29th Qctober, 1889, und, 1n accordance with clause 25, a deed,
of settlément was subsequently executed, which further deﬁged
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the ohjects and purposes of the Company. 1t was a commiereial
enterprise, but among its objects were the following:—

“To wmlertake and carry on the government or
acdiministration of any territories, districts, or places in
Afviea, and generally to exercise all rights aud powers
granted by or exercisable under the charter, aud particularly
to improve, develop, and cuitivate apy lands included
within the territories of the Company, to settle any such
territories and lands, and to aid and promote 1mmigration,
to grant lands for terms of years or in perpetuity, and
either absolutely or by way of mortgage or vtherwise.”

It was provided further :—

“ Article 101 (2) the directors shall, as far as practi-
cable, cause the accounts of the Company in relation to its
African territortes and property to be su kept that the cost
of administration and police and the revenue, if any,
derived therefrom shall appear separately from receipts in
respect of commercial operations.”

There is no doubt that, from the first, of alt the lands
ineluded within the territories of the Company, none were of
more lmportance or of more Immediate interest than what is
- now called Southern Rhodesia.

Before 1898 this country consisted of two regions, not very
clearly distinguished from one another, called Matabeleland and
Mashonuland, and of these countries in and before 1893 Loben-
gula was the paramount chief, as his father Umsiligas or
Moselikatse had been before him.  Both were chiefs or kings
not so much of a determinate territory as of their peoples or
tribes,  Thus, in his treaty of friendship and alliance in 1836
with the then Governor of the Cape Colony, Umsiligas is
described as “ King of the Abaqua Zooloo or Qua Machoban,”
and the treaty of 1888 describes his son, Lobergula, as “ ruler
of the tribe known as Amandabele together witl the Mashoua
and the Makalaka, tributaries of the same” As a matter of
right, the relation of the Mashonas to the Matabele was perhaps
ambiguous; as a matter of fact it was mere sufferance and sub-
jection, but guestious of this kind are now wmmaterial, for about
1888 Her Majesty Qnueen Victoria recognised Lobengula as
Sovereign of both peoples.  The British Government stated to
the Purtuguese Government that he was “an independent
King,” “ undisputed ruler over Matabeleland and Mashonaland,”
who had not parted with his sovereignty, though his territory
was under British mnflucuce, and in 1889 the Colonial Secretary
wrote to Lobengula himself suying that he, Lobengula, “is
King of the country " {(i.e., of Matabeleland), “and no one can
exercise jurisdiction in 1% without his permission.”  Lobengula's
sovercignty vver what s now Soushern Rhodesia is therefore
the starting-point of the history of the land question there.

After a fashion Lobengula’s was w regular Government in
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which the actual rule was his. He assigned tu individua
“gardens” for their personal cultivation. Under a system
short tillage and long fallows no occupation lasted long, excef
perhaps that of the kraals themselves, which he apparent]
respected. The community was tribally organised. It ha
passed beyond the purely nomad stage though still remainin
fluid. It practised a rude agriculture chiefly of mealies. I
wealth was mainly in cattle, and of that wealth the great bul
belonged to the King. What individual rights his subjects ha
is very doubtful.

No principle of legitimacy attached to the dynasty -
Lobengula. Though he succeeded his father and left so
behind him, there was neither successor nor pretender to h
throne. He had under bim a kind of senate and a kind
popular assembly. He was expected to consult the council
indunas or chiefs in matters of moment. The assent of tl
assembled people added authority to his public acts and to the
resentment or superstition he sacrificed his indunas as ex
counsellors or ministers.

Among all the peoples belonging to the Bantu stock, wi
at different times have inhabited various regions of Soul
Africa, there have no doubt been similar institutions and simil:
ideas and practices on the subject among others of their trib
lands. Contact with white men and still more residence und
their rule have enlarged those ideas and doubtless even
Lobengula’s time there were races in South Africa, such as tl
Basutos for example, who had made considerable progress bor
in the idea of transferable property in tribal land and in usag
for ensuring the assent of the tribe to alienation of it, but
cloes not appear that this was so with the Matabele, probab
because of the isolation in which they lived :—

“When they were governed by their own custor
and laws the notion of separate ownership in land or
the alienation of land by a chief or anyone else was forei;
to their ideas” (1906 T.S. 135).

It cannot be said of the Matabele and the Mashonas
Lobengula’s day that they had progressed towards a settl
policy further than this, that they acknowledged a sovereign
the person of a tyrant.

The present case, accordingly, raises no question of whi
settlement among aborigines, destitute of any recognisable for
ol sovereignty. Equally little is there question of the rigk
attaching to civilised nations, who claim title by origir
discovery or in virtue of their occupation of coastal regior
backed by an unexplored interior.  On the other hand it wou
be idle to ignore the fact that, between the subjects ot H
Majesty Queen Victoria and those of this native monarc
whuse sovereignty she was pleased to recognise, there was in .
juridical conceptions a great gulf fixed, which it wou
perhaps, be ouly fanciful to try to spun.



Matabeleland and Mashonaland chiefly lay on the high
interior plateau of South Africa. The latter at any rate was
well watered, hut both were cut off from the sea and from
white settlements by belts of unhealthy coast lands or by great
tracts of arid and almost waterless country. They had been
visited and explored for years by missionaries and by hunters
and by traders, but they were served by no navigable highway
and communication with them by oxwaggon was tedious,
hazardous, and slow. They had been to some extent prospected
for minerals, and even before 1889 it had become manifest that
the savage solitude, in which the Matabele people lived, could
not long endure. As early as 1880 and 1882, to pass over
previous concessions which came to nothing, Lobengula had
granted mining concessions between the Ramaquaban and
Shashi rivers to predecessors in interest of the Tati Company.
In 1888 the assistant commissioner stationed in Matabelelund
reports, * there is quite a crowd of Furopeans here at present
and the chief does not kpnow which way to turn,” and on the
5th December the High Commissioner, transmitting to the
Colonial Secretary a copy of a mining concession granted by

Lobengula to Mr. C. D. Rudd, observes :—

“The rush of concession hunters to Matabeleland
bas . . . . produced a condition of affairs dangerous to
the peace of the country. I trust, therefore, that the
effect of this concession to a gentleman of character and
finuncial standing will be to check the inroad of
adventurers as well as to secure the cautious development
of the country with a proper consideration for the feelings
and prejudices of the natives.”

Tt was uunder these circumstances that the company
commenced operations. The Imperial Government desired to
avoid the scandal and disorder, to which a scramble for the
natural resources of the country would lead, unless the white
immigrants were placed under eflective countrol, and to secure
the aboriginal inhabitants in the conditions necessary to their
tribal mode of life, until they should have become adapted to
take their place in a civilised community. If this could be
done without undertaking direct administrative vesponsibility,
so much the better. On the other hand, those who lad
petitioned for the grant of the charter to the compauy were
influenced by patriotism as much as by profit, and desired to
further the development of British South Africa consistently
with [mperial policy anud progress. Lobengula for his part was
perturbed by the solicitations of the white suitors, who crowded
round him, bearing gifts, to the value of which be was keenly
alive, and pressing him for concessions, the nature of which
he but dimly understood. As fer his people they were
uncomprehending but apprehensive spectators.

The charter was granted in terms carefully adapted to meet




this situation.  The Colonial Secretary was influeuced by the
consideration that—

“if such a Company s incorporated by Roval Charvter, its
constitution. objects. and  operations will hecome more
directly subject to control by Her Myjesty’s Governnent
than if it were left to these gentlemen to incorporate
themselves under the Joint Stock Companies Acts, as thev
are entitled to do. In the latter case Her Majesty’s
Government would not be abie effectually to prevent the
Company trom taking its own line of policv. which might
possibly rvesult in complications with native chiefs and
others, necessituting military expenditure and perhaps
even military operations.”

Accordingly the fleld of the Compauy’s operations was so
delined that, while the existing protectorate south of 227 soutl
latitude remained unaffected, bevond that Dhoundary the
Company was empowered to acquive from the lawful rulers
(subject to the approval of the Secretary of State) certain
powers of government or administration, and by clause 33 u
“novel principle” was introduced, by which the administrative
and public portion of tire charter was made terminable at the
end of twenty-five vears, with provisions for shorter renewals.
a provision which * precludes any objection, which might other-
wise be made, that the graut of a charter locks up indefinitely o
large portion of South Africa wn the hands of a conmercial
association.”  Approval was given to the Compauy’s acquisition
of the Rudd Coucession, a concession fram Lobengula of the
exclusive right to minerals throughout his entire terrvitory, but
warning was expressly given that—

“whenever the Company thinks it necessary that there
should be an armed police foree in Lobengula’s country, or
elsewlere bevound the Protectorate, it will he proper that it
should organise its own police . . . . but it will, of course.
be very important before introducing such a foree into
Matabeleland, whether in order to maintain the rights con-
ferred Dy the concession granted to Mr. Itudd and others
or for any other laxtul purpose, to ascertain clearly that its
presence there will be acceptable to Lobengula. . . . The
Coropany  no  doubt  noderstands  that  the concession
above referred to does not confer such powers of govern-
ment or administration as are mentioned In clauses 3 and 4
of the charter. These powers will have to be obtamed
whenever o proper and favowrable time for approaching
Lobengula on the subject arrives.”

About two vears afterwards Lobengula grauted another

concession, which recited as follows :—

“Wheveas [ have granted a coucession o respect off

mineral rights and the rights incidental to mining only .. .
f141—308" C




6

and whereas large numbers of white pesple are coming into
my territories, and it is desirable I should assign land to
them, and whereas it is desirable that I should once and for
all appoint some persons to act for me in these respects,”

and then proceeded to grant to Edward Amandus Lippert the
exclusive right “to lay out, graut, or lease, for such period or
periods as he may think fit, farms, townships, huilding plots, or
vrazing areas.”” Now Herr Lippert was a German financier
from Johannesburg, and he did not represent the group which
was principally interested in the Company. This concession
was assignable, a feature which probably constituted its chief
value in Herr Lippert's eyes. At any rate it was unot long
before the Company bought ‘it-—at what price does not now
matter. .

Meantime, i1 the middle of 1890, and with the consent of
the High Comnmissioner for South Atrica, the Company sent a
pioneer force to occupy Mashonaland. Their goal was some
1,700 miles trom the southern coasts. They marched on foot
for 1,000 miles, of which 400 were through dense forest, where
their road had to be cut day by day. Thev arrived at their
destination to find that, when the rains fell and the rivers rose
and the drifts were closed, they were prisoners in the promised
land, and such was the cost of transport that food rose to
70l a ton. Thus it was plain from the outset that if Mashona-
land was to be developed for white settlement, a great mileage
>f communications of all kinds, roads, bridges, telegraphs, and
ultimately railways, would be necessary, and that only after
this had been proceeded with could any considerable number of
white settlers be found or any land revenues worth mention
he gathered in.  Laud grants were, however, promised to the
pioneers, and in many cases were applied tor. Power was
viven to the High Commissioner by Order in Council, dated the
9th May, 1891, to exercise in Mashonaland among other
regions—

“all powers and jurisdiction which Her Majesty, at auy
time before or after the date of this order, had or may have
within the hmits of this order, aud particularly from time
to time by proclamation to provide for the administration
of justice, the raising ol revenue, and generally for the
peace, order, and good government of all persons within
the limits of this order.”

The proclamation, under which the High Commissioner
exercised these powers generally, was dated the 10th June, 1891.
Three articles 1 this proclamation need partacular mention :—

“ Art. 43. No occupation or ownership . . . . by any
person of European birth or descent in respect of any land
within the limits of the sald order, and no concession or
grant ot any right, title or privilege to deal with or
authorise the oceupation or ownership of any such land




shall be recogniseld as valid or legal until approved n such
mode as the High Connnissioner shiall appoint.

“Art. 45, No concession or grant heretofore or here-
after made by anv Native Chief . .. . and no
ducument of procuration heretofore or hereafter granted
by uny such chiet’ coupled with an interest m favour of
sume other person . . . . shall be vecognised by any Court
of Law unless and until sanctioned and approved by Her
Majesty's Secretary of State.

“Art. 46, Nothing in this Proclamation contained
shall be deemel in any wise to abridge or impair the powers,
privileges, authorities or jurisdiction of the High Commis-
stoner or of the British South Africa Company.”

By a separate proclamation, dated the 27th June, 1891,
maygistrates were appointed to exercise jurisdiction respectively
at Fort Victoria, Fort Salisbury, Hartley Hill, and Uintali, and
in due course the Secretary of State signified his approval of
both the Rudd and the Lippert Concessions. The Company
under its powers made Regulations as to arms and liquor, police,
and weights and measures, appropriate to a nascent settlement.

1t was nut long before the Administration thus established,
resting on the assumption of jurisdiction by the Crown within
the territorial sovereignty of’ a native ruler, and yet subject to
the recognition of his rights as such, was no louger suitable to
the condition of the country. The Matabele natives were wont
to attack and massacre their neighbours from time to time and
unpis, or bodies of warriors, more or less disciplined and some-
times numbering thousands, were sent out by the King for
this purpose.  They raided Lomagunda early in the year 1892,
aud later sundry kraals in the direction of Tuli. In 1893,
althongh 6,000 Matabele were absent on che warpath in the
Barotse country, an impi was despatched against the Mashonas;
it surrouncled and penetrated the Company’s settlement at
Victoria, muvdered many Mashcnas and threatened the white
settlers. A collision followed and operations against Buluwayo
were undertaken.  The Company raised a force, and when it
approached Buluwayo, Lobengula, with a large body ot Matabele,
withdrew north-westward toward the Bubye River in November.
It wny settlement was to be etfected his capture, or his expulsion
from the country, was necessary, for the Matabele people would
not come i tlll they knew that there was no chance of hiis return
tu punish them for their swrrender.  Negotiations were useless,
For some thue his intentions and even his whereabouts were
wiknown.  According to the evidence of his brother-in-law,
Inoubngubu, he attempted to settle on the Shangani River and
then fled again. At last, in February 1594, trustworthy news
came w that he had died i January of fever or smallpox, aud
this s the last that ever was heard of him.  King Lobengula’s
kingdom perished with him. Probably he and uis power were

wiregretted by the Matabele : it is certain that, as a result of



his defeat and flight, where he had formerly reigned an undis-
puted monavch, there was now no longer any sovereizu left. It
has heen suggested that, these operations were not really war
nor was their result a conquest ; thar, truly speaking, the
Company simply rvestored order, which for the moment he had
disturbed, stepper into his vacant plice, as the leading inhabi-
tant of all those regions, and discharged the roval functions,
which he had abandoned, in the mterest of peace, order, and
good government. This argument is fauciful.  Before Lobengula
flad the white forces had fought three battles, one against un
impt of 5,000 and the others against nnpis ot 7,000 or &,000
men.  To those who recalled Isandula, fought not many years
before, or the history of the earlier wurs, which had driven
Lobengula’s father out of the Transvaal, the Matabele warriors
were no mean foes. Not onlv were the Company’s arms
engaged but also Crown forces, numely the Bechuanaland
Border Police.  Those who knew the facts at the time did 1ot
hesitate to speak, and rightly so, of conquest, and if theve
was a conquest by the Companv’s arms then, by well settled
constitutional practice, that conquest was on behalf of the Crown.
It vested with Her Majesty’s advisers to say what should be
done with it.

Comparing 1891 with 1894 a great change had occurred.
In 1891 the Company, deriving from its charter capacity to
administer and govern, and from the Crown permission to do so,
subject to the Crown’s directions, could only seek the source of
its actual administration in the governing Sovereign of the
country, King Lobengula. In 1894 there was no native sove-
reignty under which it could exercise aghninistration. Yet there
was no change in the predominant oljects either of the Crown
or of the Company. The Crown was more than ever anxious io
assure to the natives, now left without any pélitical headshiyp,
security and prosperity under new conditions aud new influences,
In respect of the external relations of the country its policy
was unaltered. The Company had made a beginning of white
settlement under Lobengula’s régime und was loyaily anxious to
continue 1t under whatever new régime the Crown might be
advised to establish. In law the dillference was erucial, and
everybody saw that a new chapter had openerd for Matabeland
and Mashonaland. As the Colenial Ofhice wrote to the Company
on the 4th November, 18§93 . —

“Correspondence has hitherto  proceeded upon the
supposition that ut the close of hLostilities it would Le
practicable to open negotiations with Lobengula in his
capacity of King, and to come to a settlement wich him as
representing the Matabele people.  But the circumstances
have now, to all appearances matertally altered, cwing o
the success achieved by the iurces of the British South
Africa Company, which has apparently resulted 1n the defeat
of Lobengula and the destruction ot his power. It secius




therefore probable that, when the hostilities come to ar
ead, there will be no responsible chief left on the Matabele
side with whom negotiations for a durable settlement could
be entered upon with advantave; and it remains for Her
Majesty's Government to consider in what wmanner the
pucification and future government of the country can be

Lest brought about.”

A period intervened in the early part of 1394 when all
arrangements were provisional pending discussion of the new
settlement. Mr. Rhodeg, addressing the Volunteers at Buluwayo
on the 19th December, 1893, said : —

“TIt is agreed that the High Commissioner and mysell
should discuss the whole of the future mode of settlement
to be hereafter decided upon. There will probably be
rescrves for natives, and the remainder will be what T might
call public land, so that you will be the first entitled to
select laud. . . . . There will be thus native reserves, free
grants to yourselves, and the halance of Crown land, not to
be sold under 3s. per morgeu. . . . . All these arrangements
with regard to the settlement are subject to approval of
the High Comamissioner, and that is one of the principal
reasons why [ am hurrying down to Cape Town to coufer

with him.”

On the 29th December the High Commniesioner telegraphed
to the Marquess of Ripon :—

“No Government is established 1 Matabeleland
beyond what mayv be necessary to maiatain order. There is
no present extension of the Govermment of Mashonaland to
Matabeleland.  There is no appropriation of land. These
questions are all dependent on future avrangements to be
discussed between myself and Mr. Rhodes, and approved
by Her Majesty’s Government.”

The couversativus between the Higly Commissioner and Mr.
Rhodes, who, since the 4th May, 1890, had held the Company’s
power of attorney in South Africa, were reported to the
Colonial Office.  In the result an agreement was entered into
between Her Majesty's Governmeut and the Company, dated
the 23rd May, 1894, signed by the High Commissioner and
sealed with the Company’s seal, and effect was given to irs
provisions in the Matabeleland Ovder in Couucil of the 1sth
July, 1894, The first twenty-three clauses of the agreement
applied to Mashonaland as well as to Matabeleland.  Provision
wis nuade tor the conduct of the administrarion by the Com-
peny under an Administrator and o Counetl of Four; for a Judgee
aud  Resident  Magistrates 5 for legislation by ordinances,
including ordinnnces for taxation, direct and indirect.  The
Administrator, the Judgee, and the Members of Council were to
be appointed hy the Company with the approvarof the Secretury

141—308] D
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of State, and the sularvies of the Administrator and the Judge
were to be paid by the Company. Then followed provisions
relating to Matabeleland only. A ¢ Land Commission” was to
be appointed to deal with all questions as to native settlements,

(X3

which was to “assign to the natives now inhabiting the said
portion (i.c., Matabeleland) land suthicient and suitable for their
agricultural and grazing requirements and cattle sufficient for
their needs,” the Company retaining * the mineral rights in,
over, und under all land so ussigned to natives.” The Mata-
beleland Order in Council, 1894, gave effect to these provisions,
and particularly pavagraph 7 ran: “ The Company shall have and
may exercise the general administration of affhirs within the
limits of this Order” (which included both Matabeleland aud
Mashonaland); and by paragraph 26 it was provided that
“there shall be a Court of Record, styled the High Court of
Matabeleland, with full jurisciction, civil and criminal, over all
persons and over all matters within the limits of this Order,”
which was to administer the law of the Cape Colony in general.
Where natives were 1n litigation with one another native law
was to apply, so far as it was not repugnant to natural justice
or to morality or to any Order in Council, Proclamation, or
Ordinance.

A despatch from the Marquess of Ripon to the Acting High
(‘ommissioner, dated the day after this agreement was signed,
states its natwre and effect and the view of Her Majesty’s
Government so exactly that it is well to quote it in full. It
veferred first to a speech in the House of Commons by the
Under-Secretary for the Colonites, in which, expressing * the
veneral views of Her Majesty's Govermment,” he had said : —

“In the charter no distinction is made between Mata-
beleland and Mashonaland, the latter being alveady
practically occupied and voverned by the Company. Nor
can the point be iguored thav the minimg and land conces-
sions held by the Company are applicable to Mutabeleland
as well as to Mashonaland, 7., to the whole territory
claimed by Lobengula.  We must also bear i mind that
the greater part of the vperations now proceeding have been
undertaken on the responsibility aud at the expense of the
Company.”

The Colonial Secretary proceeded to say that Her Majesty's
Government—

“came to the conelusion that under the existing cireun-
stances there were serious objections to the creation of a
Crown Coleny in that region, or to placing Matabeleland
under the direct administration of the High Commissioner.
Thev determined, therctore, to avail themselves of the

machinery at work in Mashonaland under the charter of

the BEritish South Africa Company and THer Majesty’s
Order in Council of the 9th Mayv, 1891, and to extend the
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existing svsrem with such moditications, as might be con-
sidered necessary, to that part of the country known as
Marabeleland.  Thev consideved iv essential, however, with
a view to securities for good government, that the powers
of gindance and control vestad 1 the Iinperial Government
by the provisions of the Charter and under the Order in
Council should be exerveised somewhat more fully than
heverofore over the actions of the Compuny  throughout
their adhministrative  arca, especially in regurd to the
rights of and protection  over the natives. . . .. Her
Majesty’s Government. . . . . wove fually decided on a
scheme for the future adiministrasion of Mashonaland and
Mataboleland, of which a copy is enelosed.” (This was
the above-mentioned Agreement.)  “This schemes, in
which the substance of S H. Locl’s proposal is ew-
hodied, has been augreed to by the British South Africa
Company. . . .. The new scheme of administration does
not purport to supersede Her Majesty’s Order in Couneil
of the 9th May, 1891, or the DBritish South Africa
Company's Charter of the 29th October, 1889, but should
be read in connection with those instruments as containing
a development aud reform of the existing scheme of
administration.”

The settlement of 1891 is of eapitul importance, because
the rights and the svstem under which Southern Rhodesia has
been since administered were in all cssentials settled then.
The Admintstrator published Survey Regulations in April 1894,
aned a Registrv of Deeds was established in May. The firss
paragraph ot the Survev Regulations provided that any person
entitled to receive o grant of land (which referred niter alia
to proneer and poliee urants, and to the rights of the Matabele-
bindd - Volunteers) might obtaiu a provisional title-deed on
making applicition to the Company. Tn connection with sur-
eving and delimiting lunds there were provisions for the
service of notices on adjoining “ owners,” and for other pro-
ceedings by or in relation to them. and paragraph 27 provided
that *“for the purposes of these regulations the Adininstrator
shall be deemed and taken to he an owner with regard to
voeant or unallotted lands, and also with regard to native
reserves.” Next vear the High Commissioner approved certain
amencling regulations, introduced *“ to remove all doubts allegel
to have arisen with respect to the wvalidity of «ets done under
and by virtue of the Survev Regulations of 18947 which

provided that judicial notice should be taken of the said Survey
Reunlations . ... . and all acts done .. . . . thereunder

<hould be deenied and be taken to have been lawfully done, and
thot all unsweveved land, held under grant from the conipany,
Shontld be deemed to be held subject to the terms and conditions
i those regalations.  Further amended  reculations  were

appvovedt fn 1898, and in adapting o Scuthern Rhodesia
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survey regulations in force in the Cape Colony, it was providod
that for « Crown Lands,” the expression therein employved in
antithesis to private property, there should be read in Southern
Rhodesia “ British South Africa Company’s Land.”  Tu otler
Regulations and documents similar expressions were used.  On
several occasions the attention of the Colonial Office was drawn
to the subject of the ownership of uuoccupied land in these
parts of South Africa. Thus, in 1894, the Tati Concession
Mining and Exploration Company (Limited) claimed to own all
the land in its territory, and, iu veporting to the High
Commissioner, the Land Commission, constituted under the
Matabeleland Order in Council of 1894, observes :—

“The Commission presumes from the terms of the
Order in Council that all lands assigned by it for the
occupation of natives are to be considered as ‘Crown
Lands,” but for the suke of removing any doubt which
may exist it i1s of opuion that the ownership therein
should be declared to be vested in the British South Africa
Company.”

It does not appear, however, that, except 1 so far as the
amended Survey Regulations of 1895 may deal with the
subject, anything was done to declare definitely how this
matter stood. In November of that year correspondence took
place between the Company and the Colonial Office us to the
strip of lund along the eastern bovder of the Bechuanaland
Protectorate, called the “ railway strip,” which was given up by
the Chiefs Bathoen, Khama, and Sebele, for the construction of
a railway to Buluwayo. As to this the Secretary of State
instructed the High Commissioner that the Company can
consider itself” owner of so much of the strip as has hitherto
belonged to the three chiefs,” and that the settlement with the
Company “ will nelude acquisition by them of title of land
given up by Khama, Sebele, and Bathoen,” but, when the
Company itselt wrote that.it uncerstood this land was to he
< vested " in the Company, Mr. Chamberlain’s veply was tthat,
as the three chiefs had verbally abandoned their lands in the
railway strip to the Government, he authorised the Company
to take possession of them, and considered that *a transfer of
any part of them by the Compuny would confer a good title,”
and there it was lefl.

The administration of Southern Rhodesia involved heavy
cost. As must have been foreseen all along, the construction
of roads, bridges, telegraphs, and railways was highly necessary
and could not but be expeusive, while no adequate return for
this outlay could be expected for a considerable time. It is not
contested that there has been all along a deficit on adminis-
trative account in Southern Rhodesia, which the Company has
had to meet from its own resources, and that the aecumulation
of annual debit balances now amounts to a large sum. How
this sum is made up is ot material to the preseut inguiry.
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For several vears the published aceounts of the Company
did not distinguish hetween sums received as consideration for,
or in connection with, the alienation of lands ard other revenue.
such as telegraph receipts, auction duty, and judicial fines
collected o the course of administration. In 1896 the Secretary
of State drew attention to the terms of article 17 of the Charter,
which required the Company to furnish before the commence-
ment of each financial year an estimate for the ensuing year of
its expenditure for administrative purposes and of its public
revenue, and added —

“The Company is not itself engaged in mining
operations nor does it engage in trade in any larger sense
than Colonial Governments ordinarily do, which sell State
property and produce, work railways and steamboats, or
render services to the community, such as those of posts
and telegraphs, which cannot properly be regarded as com-
mercial undertakings. Mr. Chamberlain considers that in
these altered circumstances all the receipts of the Company
would properly appear on the revenue side of their estimates
and accounts.”

The Company did not challenge this, and after considerable
delay, largely unavoidable, rendered accounts i1n purported
compliance with this request, to which the Colonial Office took
no exception. More has been made of this point and of the
Company’s conduct in regard to the form of its accounts at
different times than they really deserve. What was done
cannot be regarded either as an abandonment ot its rights in
the matter, 1f any, or as the foundation of a new right, if none
theretofore existed. Mere erroneous acquiescence by the first
party in the view of his rights asserted by the second neither
extinguishes title in the one nor creates it in the other.

After the suppression of the Mashona rising of 1896, Her
Majesty’s Government took up the question of rendering more
effective the machinery for the control of the Company’s
administration by the Crown and eventually, in October 1895,
““The Southern Rhodesia Order in Council, 1898,” was passed.
This Order applied both to Matabeleland and to Mashonaland.
It provided for the creation of a Legislative Council consisting
of nominated members and elected members. One limitation
on the powers of the Council should be quoted :—

“No fiscal vote or resolution shull be proposed i
the said Council except by the Admiuistrator acting on
the nstructions of the Company, or by his authority 1n
writing previously obtained.”

This Order superseded the Matabeleland Order in Council
of 1894 but, apart from the creation of a Legislative Council, 1t
generally followed the same lines with various extensions and
supplementary provisions. It required the annual publicatiou

of detailed statements of the revenue and expenditure of
[141—308] E
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Southern Rhodesia, and an annual audit of the accounts of the
Company relating to all sums received and moneys expended by
c¢he Company, in connection with the administration of Southern

Rliodesia. From the supplementary Southern Rhodesia Order

in Clouncil, 1911, there need onlv be quoted two articles :—

“6. The Legislative Council shall not consider any
vote, resolution, or ordinance for the uppropriation of any
part of the public revenue or for any tax or impost that
has not heen first recommended to the Council by the
Administrator during the same Session,

“7. Ordinances interfering with the land and other
rights of the Company shall not be proceeded with except
with the consent of the administrator.”

The Legislative Council was duly brought into existeuce
and soon showed an active interest in the country’s affairs. In
1902 the contention was raised in the course of its debates that
the Company, “admitting for the moment for the sake of
argument, but not otherwise, that it was the owner of the land
in this country and the minerais under the ground,” ought, as
an administrative body, to tax itself as a commercial body in
proportion to the property and interests which the said
Clompany has in this territory.” Here began the present con-
troversy. Inthe face of doubts and contentions thus raised the
Company proceeded to remodel its annual estimates aud accounts
by excluding proceeds of lund sales and other such receipts from
its estimate of its administrative revenue. Presumably it
regarded them as being in the same position as consideration
received for the grant of mining rights, and carried them to its
private commercial account. Eventually on the 17th April,
1914, the Legislative Council of Southern Rhodesia passed a
resolution as follows ;—

“(1.) That the ownership of the unalienated land in
Southern Rhodesia 1s not vested in, and has never been
aciuired by, the British South Africa Company as their
commercial or private property, and that such powers of
taking possession of, dealing with or disposing of land in
Southern Rhodesia as have been or are possessed by the
British South Africa Company have been created by virtue
of authority conferred by Her Majesty the Queen in
Council and her successors upon the Company, as the
governing body charged for the time being by Her Majesty
in Council and her successors with the general adininistra-
tton of affaivs within the said territory and responsible for
the maintenance of law, order, and good government
therein :

“(2.) That if by the exercise ot the sald powers and
the taking possession of, dealing with and disposing of the
said land or by any other ineans, the British South Africa
Company have acquired an ownership ot the said land, such
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ownership 1s so vested i thein as an administrative and
pablic asset only, wnd the Couwpany 1o thelr capacity other
than a Goverment and Administration have no dominium
or estate in or title to the said lands or to any moneys or
revenues derived therefrom.

“(3.) That on the said Company ceasing to be the
Crovernment of the said territory, and ceasing to exercise
the admiuistration of affalrs therein, all such lands as mayv
Lbe unalienuted at such tune shall be and remain the
property of the Government of the said territory which
shall take the place of the said Company, and the possession
auc administration of such land shall pass to such Govern-
ment as public domain.”

These contentions were disputed by the British South
Atviea Company, and by Ovder in Council, dated the 16th July,
1914, His Majesty was graciously pleased to refer to this Boarl
for hearing aund consideration the Question ¢ whether the con-
tentions put forward in the said Resolution of the 17th April,
1914, are well founded ?’*  Their Lordships’ jurisdiction in such
matters arises under section 4 of *“ The Judicial Committee Act,
1833."

Cuunsel have been heard on behalf of the Company, of
the elected members of the Legislative Council and of the
natives respectively ot Southern Rhodesia, and, finally, of the
Crown.  The Company 1s in possession of the unalienated
lands, but as this is not an action of ejectinent or a controversy
depending upon the onus of proof, possession alone does not
avail.  The case raises positive questions as to ownership, and if
their Lordships are not satistied that the unalienated lands are
the property of the Company, it is their duty to say so. Thev
have to ascertain what the Company’s rights are tn order to
decide whether or not they amount to ownership.

The rights of the Crown again, on behalf of whom the
Attorneyv-General asked for a positive declaration of right, are
equally matters of proot.  Theoretically 1t is possible to say
that the unalienated lands do not belong to anybody, but this
conelusion would be unreal, for the whole administrative policy
andd legislative system of rights in Southern Rhodesia rests on
vrants from the Company entered on a public register by way ot
solemn recounition and record of title of ownership. In a sense
the Crown’s position is residuary, for if these lands are not
shown to belong to any private owner, the practical conclusion
would seem to be that they are the Crown's, but liere, too,
unless 1t can be made to appear how and why they are the
Crown’s, the question ot vwnership eannot properly be answered
i the Crown's favour.

The case of the clected members is In great ineasure
ilevacal with that of the Crown, In so tar as they traverse
the Compuny's case and dispute its rights, their contentions
ditter trom those of the Crown in imniaterial respects. In one
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point they are at issue with the Crown. They contend that the
unalicnated lands are the property of the Crown and not of the
Company, but that even the Crown’s power of dealing with
them is now limited.  With far-sichted care for the interests of
unborn geuerations they urge that these lands are really an
endowment for the future of Southern Rhodesia, and that, if
and when the Company’s administration comes to an end, the
possession and disposition of the lands will not vevert to th-
Crown, but that the Company’s successors in the administration
will ipso facto be entitled to the lauds then remaining unalien-
ated as administrative assets for the country’s benefit.  This
involves the proposition that, by some action or course of events
whicli binds the Crown, these lands have already been disposed
of, prospectively but definitively, so that the Company’s
successor in the administration, though newly appointed by
direct commission from the Crown at its pleasure, would receive
the lands not directly from the Crown but by succession to the
Company. Such a case would he singular, for in general an
administrator, when he resigns his commission to the Crown,
surrenders with it the property which he has heen commissioned
to administer. No such action or event was indicated, and this
part of the case was only faintly urged. Their Lordships
think it sufficient to say that, except in so far, if at all, as the
rights of the Crown are subject to those of the natives and the
Company, nothing has been shown to have happened or to have
been done, that would prevent the Crown, it and when the
Company’s tenure of the administration of Southern Rhodesia
determines, from disposing of the lands then remaining unalien-
ated by any lawful means and in favour of any persons or
purposes, as it may duly be advised.

By the disinterested liberality of persons in this country,
their Lordships had the advantage of hearing the case for the
natives, who were themselves incapable of urging and perhaps
unconscious of possessing any case at all.  Undoubtedly this
enquiry has thereby been rendered more complete. Although
negative in form, since their case in answer to the questious
mentioned in the order of reference was primarily that the
unalienated lands were the property neither of the Crown nor
of the Company, in substance their case was that they were the
owners of the unalienated lands louy before either the Company
or the Crown hecame concerued with them and from time imme-
morial, that their title could not be divested without legislation,
which had never been passed, or their own consent, which had
never been given, and that the unalienated lands belong to
them still. Hence, if the Company had any title at all, which
was denied, it was only the title of a trustee, the beneficial
interest remaining in the natives and the legal title and right
to possession reverting to them whenever the Company ceases
to govern the country.

'The evidence, by which this case was supported, was
respectable but slender.  The exigencies of the war had curtailed
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the collection of further materials in South Afiicer, but it is by
1o means cevtam that i any event anv such could have been
found.  Their Lovdships were invited to undertake or to divect
some further mquiry, at a futwe date and wnder happier
cireunstuices, but what power thev were snpposed to have for
that purpose or how this refrrenes could be adjourned or
vrovisionally disposed of pending such mquiry did not appen-
As the argument stood it was veally matter of conjecture 1o sav
what the rights of the original “uatives” were and who the
present natives 7 are, who clain to be their sueecessors in thos.
rivlits,

Between 1893 and 1914 there Las undoubtedly been muck:
migration, emigration, and nmmigration of natives in Southern
Rhodesia, and the aborigines of Lohengula’s time have botl
changed and been scattered. It was said that the rights of the
Matabele did uot extend beyond a radius of 60 nules from
Buluwayo, and that bevond that the Mashonas were the race
entitled.  Whether the Matabele or the Mashonas of to-day ave.
m any sense eonsistent with the transmission or descent of
rights of property, identical with the Matabele ov the Mashonas
of more than twenty years ago is fur from clear, and the fate of
the Makalakas and the Maholies, once the slaves of Lohengula,
15 as obscure as their original rights.  Lobengula was culled a
trustee of the lands for his people, an expressiou convenient and
often used, but in this connection altogether lacking in precision.
aud his rizht to alienate them was deuted without the consent
of kis people in pitso assembled. Tt scems to be common groun:l
that the ownership of the lands was “tribal” or * communal,”
but what precisely that means vemams to be ascertained.  Tu
any case it was necessary that the argument should go the
length of showing that the rights, whatever they exactly were.
helonged to the category of rights of private property, such that

upon a eonduest it is to be presumed, in the absence of express

confiscation or of subsequent expropriatory legislation. that tis
conqueror has respected them and forborne to dimmish o
modify them.

T'he estimation of the rights of aboriginal tribes is always
inherently difficult.  Some tribes are so low i the seale of'social
oroanisation that their usages and conceptions of rights and
(uties ave not to be rveconciled with the mstitutions or the legal
icdeas of civilised sociery, Such a gull eannot be bridged. It
would be Wdle to impute to such people s shadow of the
richts known to onr law, and then to rransmute 1t ito the
substance of transterable rights of property as we know them.
[ie the present case it would make cach anl every person by a
fHietional inheritance a landed proprietor -~ richer than all his
teibe.)”  On the other hand there ag: indigenous peoples. whose
ieral conceptions though differentlv developed ave hardly less
precise than our owi, When once thev have been studied and
understood, thew aze no less enforeen’e than vights arismiy
under Enclish law.  Between the rwo there 1s a wide tract of

o
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mueh ethnological interest, but the position of the natives of
Southern Rhodesia within it is very uncertain; clearly they
approximate rather to the lower than to the higher limit.
Lobengula's duties, if' escribable as those of a trustee, were
duties of tmperfect oblication. Except by fear or force he
could not Le made amenable. He was the father of his people,
but his people may lLave had no more definite rights than if they
had been the natural oftspring of their chieftain. "According
to the argument the natives before 1893 were owners of
the whole of these vast regions in such a sense that, without
their permission or that of their King and trustee, no traveller,
still less a settler, could so much as enter without committing a
frespass. If so, the maintenance of their rights was fatally
inconsistent with white settlement of the country, and yet
white settlement was the object of the whole forward movement,
pioneered by the Company and controlled by the Crown, and
that object was successfullv accomplished, with the result that
the aboriginal system gave place to another prescribed by the
Order in Council.

This fact makes further inquiry into the nature of the
native rights unnecessary. If they were not in the nature of
private rights, they were at the disposal of the Crown when
Lobengula fled and his dominions were conquered—if they
were, any actual disposition of them by the Crown upon a
conquest, whether immediately in 1894 or four years later,
would suffice to extinguish them as manifesting an intention
expressly to exercise the right to do so. The Matabeleland
Order in Council of 1894 aund the Southern Rhodesia Order in
Council of 1898 provided for Native Reserves, within which the
tribal life of the natives might be continued under protection
and control, and to the rest of the country the Company’s
officers and white men were admitted independently of any
consent of the natives. The Company’s alienations by grant
are unuestionably valid, yet the natives have no share in them.
The ownership of the reserves was, at least administratively,
vested 1n the Company under the Southern Rhod-sian Native
Regulations promulgated by the High Commissioner in 1898,
and with the consent of the Crown other dispositions of those
reserves can be made by the Company from time to time. By
the will of the Crown and in exercise of its rights, the old state
of things whatever its exact nature, as it was before 1893, has
passed away and another and, as their Lordships do not doubt,
a betrer has been established in lieu of it.  Whoever now owns
the unalienated lands, the natives do not.

Like the natives the Company desired to find a title, which
would ante-date the conquest of Lobengula in 1893, and would
confer such prior rights in property or rights equivalent to
property in the unalienated lands, as would be classed among
the private rights, which a conqueror is deemed tu respect,
unless Ly appropriate action or legislation he expressly atects
thermn. For ten years after 1893 the Lippert Concession is little
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Lardof, but 1t was a grant from Lobengula, while he was still
sovereign of the country, and it referred to the lands generully.
Accordingly it formeld a part, and not an unimportant part, of
the Company's case.

The Lippert conceszion was not one of those public acts by
which one nudependent suvercign, however humble, enters into
political velations with the agents of another. Instruments of
that character have been comnmon enough in the history of the
British Empire. Thev derive their juridical character from
their recognition and adoption by the Crown, and in iuter-
preting them it must be borne in miod that they are Stute
documents.  The Lippert concession 1s not of this character.
Like the Rudd concession, it received the approval of the High
Commissioner on behalf” of the Crown, but it Is essentially a
private contract though entered into by the concessionnaire with
the paramount chief, and, like other legal documents, its effect
must depend upon the construction of its terms according to
ordinary legal rules. It is, indeed, of importance to the Com-
pany’s case largely because 1t confers private rights, and is not
in any sense a meve public act or act of State. Private conces-
sions of large extent and of ambitious character, when obtained
by white financiers from untutored aborigines, are generally
and justly objects of close scrutiny, but their Lordships are
relieved from the duty of inquiring iuto the circumstances
under which this grant was made by the fact that competent

~officials reported to the High Commissioner; after making full— —
inquiry under his direction, that the concession had been
properly obtained arnd that its terms correctly expressed
Lobengula’s intentions and exactly veflected his understanding
of the matter. This is a testimony to lis enlightenment and
acumen, which perhaps goes beyond what might have been
supposed. It is still right not to leave out of aceount the known
character of the King and his subjects, but there need be no
hesitation about examining the language used in limiting the
aren and nature of the rights granted by the terms of the
mstrument, reacdd in their substantial if not in their technical
wenning.  The Company did indeed contend for w canon of
coustruction, alike novel and singular.  Lobengula, it was said,
fiarl grantec to Herr Lippert the right to allot the land to others
and to take money in return; to dispose of the surface for oune
nundred years without being called to account; to do all that
an vwner could do and make out of it all that an owner could
make.  Thus he granted to him all the right of dealing with
fond of which he had anv knowledge, and lis 1gnorance of the
nature of an estate in fee ought not to derogate lrom the
amplitude of a grant, which was as wide as he knew how to
make it.  Ile reserved at any rate nothing but money considera-
tions for himself, aud, when the Lippert and the Rudd conces-
sions fefl into the same hands, the King had, in substance, sold
his country out aund out to the Company. Their Lordships
cannot accept this argument.,  As well might 1t be said that a
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savage who sold ten bullocks, being the highist number up to
which he knew how to count, had thereby sold his whele herd,
pumbering, in fact, many hundreds. In the questions referred
to the Board ownership and property mean ownership and pro-
perty as civilised people understand these words.  They cannnt
be satisfied by unv such general rvight of disposal as is here
suggested.  Then Lordships think that the real question is
what does the Lippert concession sayv?

Thus read, it is plain that the concession did not give the
concessionnaire the right to use the landor to rake the usufruct.
It did not make any land his nor did it enable him to make 1t
his own.  What land he appropriated to others was to be
appropriated in Lobengula’s name. There were no words of
convevance —no estate or interest in land was vested in Herr
Lippert. The concession was at most a personal contract. If it
bound Iobengula’s successors, they were such successors only as
came to his thirone under his title, and not successors to his
sovereignty who came to it by right of the sword. If Lobenoula
broke the contract or revoked the concession, Herr Lippert's
claim was a personal one, and was not supported by any right
in or to the land. The Company, indeed, never acted under the
concession. Its grants were not made in Lobengula’s name nev
did it pay the annual douceur, upon which the vights under it
were conditional.  The consequences of the construction which
the Company puts on the documeut woull indeed be extreme.
It would follow that Herr Lippert was, or could become ut
pleasure, owner of the entire kingdom—for nothing is reserved
m favour of the inhabitants—f{rom the kraals of the Kinu's
wives to his father’'s grave or the scene of assembly of lis
indunas aud his pitso.  Thenceforward the eutive tribe were
sojonrners on sufferance wheve they had ranged in arms, depen-
dent on the good nature of this stranger from Johannesburg
even for gardens, in which to grow their mealies, and pastures,
on which to graze thewr cattle. The Lippert concession may
have some value as hielpiug to explain how and why the Crown
came to confer the adininistration of Southern Rhodesia upou
the Company, hut a« a title deed to the unatienated lands it s
valueless.  Accordingly it Dbecomes unnecessary to consicker
either the powers of Libengula to dispose of tribal lands or the
effect of the approval and recognition of the concession by the
Crown, and of the occupation wlhich it is suggested that the
Company enjoved under it.  The Crown recognised the conces-
sion for what 1t might be worth on its wue interpretation, and
the Company’s occupation, whatever it rested on. did Lot rest on
the Lippert concession. Recognition could give no title where
none existed alveady. Tt is true that sundry speeches to shave-
holders, wise and otherwise, were quoted, 1 which the Company
claimed to own the whole country, though the Lippert conces-
sion was hut little relied on and but ravely mentioned; but
though these were sent to the Colomal Odic:. 1t 15 not shown
that they were or ouzht to have heen vead there.or that. if they




were read, the Crown was bowrel to take wuy notiee of these
doestic matters.

In default of the Lippert concession the Company places
great reliance ou oceupation, loug-standing aud undisturbed.
[t is true that the period required for a title by preseription
under Roman-Dutelr law, which has been applied to Southern
Nhodesia, has not vet elapsed, and that the Compuany’s pos-
~ession has not been lLeld adverselv to the Ciown. Laying
aside the language of directors’ speeches and the form of
the Compuny's accounts, because of their ambiguity, no
oue can say that its possession 1s not at least as referable
to the admimstrative position. which it held under the
Crown, as to an enjoyment independent of the Crown, or
that 1t is inconsistent with the recognition of the Crown's
overriding title.  The fact of occupation is, however, relied
on in various ways. It commenced, at any rate in Mashona-
land before 1893. The Company does not (nor could it do
s0) assert a conquest for its own Dbenefit, but it says that.
enjoying certain rights under its charter, it occupied extensive
tracts of country without objection from Lobengula during his
reign, and then, after his flicht and on a still Iarger scale, it
took to itself the disposal of a masterless land, now left vacant
for the first conler who should prove strong enough to hold what
he took. Thenceforward, with the recognition of the Crown or
at least without its dissent, the Company claims thar it did
openly all that an owner could do, and enjoyed everv advantage
that ownership could have given, conveying land in its own
name to grantees of its own choiee, fixing the price and applying
the purchase-money as it saw fit, and consistently doing what only
an owner ought to do, under the very eyes of the Crown, and in
a manner which cannot be reconciled with any title outstanding
in the Crown. Thus, if the Crown did not give the land into
the Company's hands. vet it was content to leave in the Com-
pany's hands all that it found there. The word * estoppel” wus
not indeed used, but the Company did not seruple to suggest
that, if after all its expenditure i Southern Rhodesia, incurred
in the belief that it was undisputed owner of the unalienated
lands, the Crown succeeds In asserting a cormpeting title, then it
has not been fairly dealt with.

The questions in this reference refer to property and not to
mere occupation. This wust never be lost sight of. The charter
simply gave capacity to own and to grant land, but in itself it
granted none, It used, indeed, the expression “ the Company’s
territories,” but this referred to the arvea, within which those
capacities might be excreised, and did not” amount to an antiei-
patory grant by the Crown of land, whicli 1 1389 was not the
Crown’s tu bestow.  The fact of oceupation and espeetally the ecir-
cumstances, under which 1t was takeu and enjoyed, are signiticaut
and Lelpful inestimating what the nights of the Crown were and
how far, ifat all. the Crown conferred rights over the land on the
Company, but in ieself and by itselt’ occupation 1z not title.
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The Crown does not claim to have annexed Matabeleland and
Mashonaland. No proclamation of annexation has ever been
issued. Accordingly the Company contends that for want of it
these regions have never belonged to the Crown, but that it has
deliberately disinterested itself in regard to their ownership, and
the conclusion suggested is that, if no one has now a better title
than the Company, the inchoate title consisting of occupation is
for present purposes property enough.

No doubt a proclamation annexing a conquered territory
is a well understood mode in which a conquering power
announces its will urbi et orbi. It has all the advantages (and
the disadvantages) of publicity and precision. But it is only
declaratory of a state of fact. In itself it is no more indis-
pensable than is a declaration of war at the commencement of
hostilities.  As between State and State special authority may
attach to this formal manner of announcing the exercise of
sovereign rights, but the present question does not arise hetween
State and State. It is one between sovereign and subject.
The Crown huas not assented to any legislative act, by which
the declaration of its will has been restricted to one definite
form or confined within particular limits of ceremonial or
occasion. The Crown has not bound itself towards its subjects
to determine its choice upon a conquest either out of hand or
auce and for all.  If Her Majesty Queen Victoria was pleased
tuo exercise her rights, when Lobengula was defeated by her
and her subjects, as to one part of the dominions in 1894 and as
to another part not until 1898, if she was pleased to do so by
public «cts of State, which indicate the same election and
confer the same supreme rights of disposition over his conquered
realm as annexation would have done, it j8 not for one of her
subjects to challenge her policy or to dispute her manner of
uiving elfect to it.  The fact being established that a conquest
of Lobengula and his dominicns had occurred, the question 1s
what Her Majesty’s Governnient thereupon elected and intended
to do in Her Majestv's name. It cannot be said that not to
annex forthwith was a renunciation of all right to annex at any
time, or that a disposition of the public Jands in the conquered
rerritories, as ample as if’ formal annexation had taken place, is
tess operative than if that form had been emploved. The true
view seems to be that if, when the Protecting Power of 1891
became the conquering power in 1893, and under the Orders in
Council of 1894 and 1893 set up by its own authority its own
appomtee as adininistrator, and sanctioned a land system of
white settlement and of native reserves, it was intended that
the Crown should assume and esxercise the right to dispose of
the whole of the land not then in private ownership, then it
made 1tself owner of the land to all intents and purposes as
completelv as any sovereign can be the owner of lands, which
ave publict juris, and that the forms of an annexation to itself
followed hy a grant and conveyance to others for the purpose
of grants over to settlers do unot avail by their presence
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or their absence to affect the substance of these acts of
~tate,

It is true that stronyg expressions ag to the importunce and
the signifiecance of annexation in conncetion with land ownership
are to be found i the oflieial despacches. Thus in 1885 Lord
Derby writes that before annexation titles cannot issue in the
e of the Queen hut of the chief, to whom the land originally
belonged, wnd v 1893, Lord Ripon, also speakiug of Bechuana-
land, states that it is a protectorate and therefore Great Britain
dees ot clatm the land rights, but both ot these statements
are made in reference to a territory, in which the existing
sovereignty of native chiefs continued and was respected, and
neither dealt with regions in which the Crown had created the
special administrative svstem established for Matabeleland and
Mashonaland by the Orders in Council of 1894 and 1893,

It 1s therefore necessary to examine the cireumstances and
features of that system in order to determine, first of all, with
what intention the Crown thus dealt with those countries: and,
secondly, what is the true legal etlect of those dealings as
between the Crown and the Company. In 1894 the field was
clear, for the native sovereignty was gone. There was
relatively little 1n the nature of private ownership to
encumber It The Company’s mineral rights under the
Rudd  concession, which were private rights, and have
Leen continuously recoguised by the Crown as valid, affected
the surface in a very minor degree, and the white settlers, who
Leld land by grant or occupation prior to 1894, and were
recognised as private owners, tully entitled, affected the question
even less.  Beyond the Lippert concession, such as it was, the
Company had acquived no gencral rights, administratively or
otnerwise, that presented any diffieulty or are now material.
fts powers hud been created; its capital had been subseribed,
andd 1t was willing to raise more; its operations had begun and
tts stafl’ was on the ground. The hands of Her Majesty’s
Government also were {ree.  The existing Protectorate of 1891
disl not preclude another form of acministration, either con-
currently with or in substitution for 1t. The exercise of the
powers given by the Foreign Jurisdiction Act did not operate as
a negation of the exercise ot other powers in the present, sl
l=ss as a renunciation of the right to resort to them i the
tuture,  No interference wus immediately to be appreliended
frem outside, tor the Banvar Trek of 1891 had been stopped,
arnl there was no threat of a vepetition of it, and whatever
Her Majestv's toretgn poliey and relations might require or be,

e position in South Afriea was for the time being not one of
et arrassinent.  White sertlement and the consolidation of
British inflience were objects common to both Crown and
Compmyv.  DBoth destred to encourage white settlers generally
o seleer and acquire land, and, on compliance with the pre-
<eirbed formalities, thev were to become absolute owners of
their holdivg=. Plaindy, it white settlennent was to take place,

the administration must wo to considerable expense in developing
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the country, of which communications of all kinds were amony
the most pressing needs, while returns could not be looked for
till some later period, possibly remcte. 1t was also plain that
the necessary effect of that expenditure, if judiciously made (as
the growth of population and prosperity in Southern Ihodesia
shows in the main that it wasj, must be to appreciate the
unalienated lands, so that when sales had reimbursed outlays,
the unsold residue would enrich its owners whoever they might
be. In these conditions and with these facts before 1t the
Crown elected not to incur the cost and respousibility ot direct
administration, but to entrust it to the Company, a commercial
concern, which happened to be already administering part of the
region, and the Company accepted the employment and under-
took the burden of financing the administration.

One thing is most notable. Nowhere 1s there any express
grant of the unalienated lands by the Crown to the Company.
The hypothesis that the Crown settled the lands, by
conveying to the Company in trust to sell them aud apply the
proceeds to the necessities of administration, need not be
considered. Not only is there no declaration of any such trust
no beneficiary named and uo trust indicated, but there is n.
conveyauce at all.  The Crown never and the Company always
executed the grants to the settlers. The decds are under the
Company’s seal, attested, be it observed, by the administrator
and not by the directors or secretary. Nor was any instrument
given to the Company, such as would corvespond to the
commission, which it is the practice to confer on a colonial
governor or administrator or to a power of attorney, authorising
the Company to sell and convey lands on hehalf of the Crowr.
Again these are matters of form. No Jaw restricts the power
of the Crown to coufer the authority necessary for the above-
.mentioned purposes to one particular type of instrument. The
ordinances and regulations, under which this svstem of making
grants to settlers was carried on, had full legal effect. “They
are legislative acts uuder which, if the natives had enjoyed
rights in the nature of private property, those rights would
have been expropriated with sufticient clearness, and under
which, as 1t was, the Company became empowered to grant in
particular cases and in detail that of which the Crown was
this way disposing generully. In effect this code authorised
the Company to dispose of lands owned by the Crown and to
give title on 1ts behalf.  If one thing 1s more completely agreed
in this matter than another it is that the grantees obtain au
indisputable title and, as the Company is not shown to have
any ownership of its own, then to make the title indisputable,
it must have been given by the Compuny on behalt of the
Crown, which had so acted as to warrant the conclusion that it
had taken to itself the ownership and the right of disposal. It
1s not that there was an intermediate grant by the Crown to
the Company followed by the Company’s grant to the alienees.
The implication of a universal grant of the uualienated lauds
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by the Crown to the Company without a word said or a paper
signed is an impossible conclusion. The Companv countends
that the wayv in which it has in fact disposed of the unalienated
lands and their profits and proceeds, indicates some sutlicient
form of ownership of the land and ot title to thie moneys. The
vlected members sayv the sald moneys are applicable ouly to
dut'ray.the current costs of administration and do not belong to
the Compuny as a comunercial concern. Presumably, if and
when  these revenues by themselves suthice to meet the
expenditure of the current vear, it is meant that the Company
would under all circumstances be bound so to apply them and
could not by otherwise disposing of them justify resort to its
powers of taxation generally. It may be said at once that the
use of the word ownership in this connection is a misuse of
terms. The uncontested disposal of lands, as upon a grant for
value, may be indicative of ownership in the grantor or it may
pot ; if, as is here the case, it is otherwise explained and is
indicative of a particular authority from the Crown in that
behalf ds owner, no further or other inference arises from thie
practice of disposing of the Jands direct. As to the revenue
thence accruing other considerations arise.

If a landowner, desiring to develop his estates, for sule
loath or unable to meet immediate outlay or to take personal

trouble, employs a commercial agent, natural or incorporate, to
do this for him, obviously he would, if matters stopped there,
come under definite legal obligations to his employee. English
law n such a conunection speaks of an umplied contract: not
that it suppouses that the parties actually wmade a parol ugree-
ment but forgot to record it, or had identical intentious in
wind but omitted to express them, but this is the accepted
terminology, under which lezal effect is given to such relations.
In the present cuse, however, their Lordships donot propese to
deal with the question referred to them under any terms of art
peculiar to municipal law.  They desire to take a broader view.
Alike by the common and by the civil Jaw certain legal
incidents attach de jure to the relationship, which is constitured
by the grant of an authority on the one haud, to be exercised
tor the benefit of the grantor, and the exercise of that authority
by the recipient of it on the other according to his mandate.
It is not that this arises out of some unexpressed stipulation:
it is annexed to the relationship. True is is, that by stipu-
lation these incidents can De rebutted and negatived and the
stipulation may be express or implied ; 1t may be established by
words and writing or by circtmstances and coaduet.  One of
these incidents is this.  If in the exercise of the authority
conferred, the party authorised is obliged to expend his own
monevs in the discharge of” the authority conferred upon hin, it
is incident to the relationship, that be is entitled to look to his
priveipal and emplover for reimbursement.  This may be so
either absolutely or sulv modo : it depends on the clrcunstances
of the case. He may be entitled to claim repavment direetly in
[141—308] H
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money or only to reimburse himself in a particular way or to
have the opportunity of reimbursement secured to him from a
particular source. This again depends on an inference from the
whole circumstances of the case, to be collected, just as stipula-
tions excluding such reimbursement altogether might be
collected, by considering the intention of the parties. The
material point is that the right to reimbursement presumptively
exists. If it is to be negatived this has to be shown affirma-
tively by inference from what is said or done.

Since it was certainly necessary for the Company in the
exercise of its authority as administrators of Southern Rhodesia
under the Crown to expend its own moneys for the purposes of
the administration—a thing clearly obvious from the first—the
question is what, if anything, limits or excludes the right to
reimbursement therefrom arising? Has it been excluded by an
express agreement 2 In 1894, before the issue of the Matabele-
Jand Order in Council, what was called an agreement was
entered into between the Company and the Crown, but it did
not purport to reduce into writing the entirety of their relations.
In forin it was unilateral. It did not deal with the general
question of rights of property. It made no provision for the
grant of powers by the Crown, and left to implication or to
separate arrangement the nature and extent of the authority
under which the Company was to act. It is correctly described
by its authors on the part of the Crown as an arranged scheme
for the outlines and general form of the administration to be
established. This then will not suffice to exclude 1he right to
reimbursement by express agreement. Nor do the general
circumstances rebut the presumption of such a right. It is true
that there is in private affairs a presumption that if a com-
mercial agent is employed he is entitled to a reasonable
remuneration for his work, and yet no one suggests that the
Company has any claim to remuneration. This, however, finds
its own explanation in circumstances which do not affect the
right to reimbursement. The Company had extensive mineral
interests, which might under a good administration of the
country become highly valuable. Obviously it desired to keep
in 1ts hands after the fall of Lobengula the administration,
which 1t was already carrying on for its own benefit as well as
for that of' settlers, and 1t is not unreasonable to suppose that in
a public matter like adniinistration its directors were not minded
to drive a hard bargain with the Crown. There is nothing,
however, to show that to gratuitous administration, as far as
the services of its own officers were concerned, the Company
either would or could propose to add the gratuitous endowment,
of’ that administration at the expense of the shareholders.

It is, moreover, to be collected from the communications
which passed between Mr, Rhodes and Lord Ripon, and still
more clearly from the course pursued, that the Company was not
intended to have any right to call directly upon the Crown while
its administration continued. It was to sell land, te fix prices,
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to arrange terms of payment, to apply the veverue from the
land and the proceeds of the sales, and if 1 process of time sales
increased or prices went up vear by vear, then the advauces to
he made in the early vears might be expected to diminish and
eventually to cease, and the process of reducing the adverse
bidance on account of past development might begin aud
finally be earried to a suceessful issue.  Ouce, in February 15898,
the Company proposed o definite arrangement in the form of
what they called w “ principle,” that * all future administrative
expenditure not met by revenue, as also a fair proportion of past
expenditure of the same nature should . . . . e rezurded as a
first charue upon the country, and eventually be constituted «
public debt.”  This was a proposal to saddle a young com-
lunity, not vet advanced to self-government, with a charge, fivst
on the lund alienated as well as unalienated, and then upon the
personal liability of the taxpayers, a charge which must be
catisfied whether the sales of the lands and the administration
revenue prospered or not, and it is not surprising that it met
with no support from the Crown. The reply in July was that
Mr. Secretary “ must decline to pledge Her Majesty’s Govern-
ment in advance to acknowledging anything in the nature of a
public debt or of a charge on the administration, as distinguished
from the Company itself, which has heen placed in possession of
all the assets of' the country.” [n a vworg, the Queen’s Govern-
ment refused to relieve itself of an Imperinl hability by
transferring it to a local population still imperfectly orgauised.
1t is possible that this vefusal was not inteuc}ed to be final, for
Mr. Attorney, in his argument before their Lordships on behalf
the Crown, admitted that “ these adverse balances, so far as
legitimate, wust, when the time comes, be converted into a
public debt.”  Accordingly the matter remained one hetween
the Company and the Crown, and the Company continued to be
euntitled to apply the proceeds of land sold in reduction of the
proper cost of the admimstration, whether incurred in the
current vear or i the past.

l*urthermore, the charvter itself reserved to the Crown the
right, at the end of twenty-five years from its date and there-
after at the end of every succeeding decade, to repeal so much
of the charter as relates to administrative and public matters.
ancd thereby to put an end to the Company's capacity to
administer Southern Rhodesia, and this right is in addition to
whatever right the Crown might have iudependently of thix
reservation to revoke its appointment of the Company as
administrator and to repeal the Order i Council.  The Com-
pany’'s right to reimbursement was thevefore limited thus far at
any rate, that it had not any perpetual or tmmntable right to
continue to conduct the realisation of the unalienated luands tor
the purpose of accomplishing 1ts own reimbursement.  On the
other hand, nothing confers on the Crown under the form or by
the procedure of exercising this power, the right to take away
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from the Company a right already accrued or a title already
conferred upon it. Hence it follows that, in the event of the
exercise of this power by the Crown, the Company must have
the right to look to the Crown to secure to it, either out of the
proceeds of further sales of the lands, by whomsoever made, or,
if the Crown should grant away these lands or proceeds to
others, then from public funds, the due reimbursement of any
outstanding balance of aggregated advances made by it for
necessary and proper expencditure upon the public adminis-
tration of Southern BRhoclesia. With items or details, with the
amounts or the book-keeping of such expenditure, and with
the terms of reimbursement their Lordships have nothing
to do.

It may be a matter of regret that, on a subject so important,
it should have been thought fit to leave the rights of the parties
to be ascertained by a legal inquiry, whether, on a review of
the whole circumstances and history of the transactions, there
can be found any sufficient evidence of an intention'to exclude
a legal right, which arises, primd facte by operation of law from
the relation in which the Crown placed the Company towards
itself, but so 1t is. In matters of business reticences and
reserves sooner or later come home to roost. In 1894 a single
sentence, either in an Order in Council or in a simple agree-
ment, would have resolved the questions which have for so many
years given rise to conflicting opinions in Southern Rhodesia,
and all the more easily because at that time the value of the
whole of the country was unproved and problematical. Mata-
beleland and Mashonaland were rich in promise ; the right to
enjoy the fruition might well have been determiued before, and
not after, the field was tilled and the harvest began to whiten.
As 1t is, the conclusion 1s one of legal inference, but there is
some satisfaction in reflecting that nothing has appeared upon
the record to show that this conclusion differs substantially
from that which would have commended itself to the negotiators
o nboth sides, if they had thought it opportune to deal with the
question.

Their Lordships will humbly report to His Majesty that
they affirm the first paragraph of the resolution passed on the
17th April, 1914, and deny the third, und that as to the second
they say that, so long us the British South Africa Company
continues to administer Southern Rhodesia under the Crown, it
is entitled to dispose of the unalienated lands in due course of
administration, and to apply the moneys or revenues derived
therefrom i duly reimbursing all proper outlays on adminis-
trative account in the current or in past years, and, if ics
administration of Southern Rhodesia should be determined by
the Crown, then the right to look to the Crown to secure to it
(either out of the proceeds of further sales of the launds by
whomsoever made, or, if' the Crown should grant away these
lands or proceeds to others, from public funds), the due reim-



bursement of any outstanding balunce of aggregated advances
made by it for necessarv and proper expenditure upon the
administration of Southern Rhodesia,  This, however, and the
other rights hereinbetore mentioned, do not vest in it
dominium or estate in ov title to the said unalienated lands.
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